Agreement
between
The Republic of Zimbabwe
and
The Fetlewl Repuhlic of Germany
concerning
The Encouragement and Reciprocal Protection of Investments

Text provided by the Bundesministerium Filr Wirtschaft, Germany.

The Republic of Zimbubwe
:ind

The Fodeml Republic of Germany

DESIRING to intensify economic co-operntion between both States.
INTENDING 10 creale favourable conditions for investments by nationals and companies of
either State in the territory of the Nher Slate.
RECOGNISING that the encouragement and legal protection of such investments arc apt to
~ nulate private business initiative nnd 10 increa.<e the'prosperity of b()lh nations.
have agreed as follows:

Article I
InterpretaLion
For the purpose of this Agreement:
the term "investments".comprises every kind of a.'\Set, in particular:
a)

mov-dhle and immovable property as well as any other· rights
mortgages. liens and pledges;

b)

shares in companies :md other kinds of interests in companies;

i.n....wn such as

c)
claims to money or LO nny performance under conLrnct having an economic
value;
d)

intellectuul property rights such a.~ copyrights, patents. utility models, iudustrial .
trade mark.~, trade names, Lrade aud business secrets. techoical
processes, know-how, and goodwill;
de.~igns.
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c)

businc", c(lncc."i"n~ under puhlie I",,,. including rights to scarch (or. cxtract and'
expl()it natural resources;

and any alteration of the form in which a5S~L~ arc investcd shall not affect their
classification as investments;

2.

the term "returns" means the amounts yielded by an investment over any given period
such as profit. dividends. interest. royalties or fees;

3.

the term "nationals· means:
u)

in re$pect of the Republic of Zimbabwe:
,natoral persons deriving their status IL~ nationals of Zimbabwe, frum the laws in
force in Zimbabwe;

b)

4.

in respect of the Federal Republic of Germany:
Germans within the meaning of the Basic Law of the Federal Republic of
Germany;

the term ·companies" means:
a)

in respect of the Republic of Zimbabwe:
corporations. firms and assOcilltions i~corporated or constituted under the laws
in force in Zimbabwe lind having their principal place of business ill Zimbabwe;

b)

in re.~pett of the Federal Republic of Germllny:
any juridical person as well as any commercial or other company or associlltion
with or without legal personality having il~ seat in the territory of the Federal
RepUblic of Germany. irrespective of whether or nol its activities are directed at
profit;

5.

the term "laws" includes legislation as well as administrative rules and regulations
which are officially published and issued tu the general puhlic.
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Article 2
Promotion uno Protection of Investments

(I) Each Contracting Party shall in its territory promote as far as possible investments by .
nationals or companies of the other Contracting Party and admit such investments into its
territory in accordance with iL~ laws. It shall in any case accord such investmenL~ fair and
equitable treatment.

(2) Neither Contracting Party shall in any way impair by unre:l.~onable, arbitrary or
discriminatory measures the management, maintenance, use. enjoyment or disposal of
investments in its territory of nationals or companies of the other Contrdcting Party.

Article 3
National Treatment and Most Favoured Nation Treatment
(1) Neither Contracting Party shall in it, territory subject investments owned or controlled by

nationals or companies of the other Contracting Farty to treatment less favourable than tlmt
which it accords to investments of iLS own nationals or companies or to investments of
nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or companies of the other
':ontmcting Party, :IS regards their activities in connection whith their investmelll~, to
treatment less favourable than that which it accords to its own nationals or companies or to
nationals or companies of any third State.

(3) The treatment granted under this Article shall not relate to the benefit of any treatment,
preference or privilege which either Contracting Party accords to nationals or companies of
third States on account of i~ membership of, or nssociation with, a customs, monetary, or
economic union or a commnn market or free trade area.
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(4) The treatlllent grunted under tltis Article 'hall not relate to any benefit which either
,Contracting Party accords 10 nationals or companie, of third States by vinue of a double
taxation agreement or any other agreement regarding malters of taxation,

Article 4
Protection and Safeguards
(1) Investmenl~ by nationals or companies of either Contracting Party shall enjoy full
protection and security in !he territory of the other Contracting Party.

I

\_1

Investments by nationals or companies of either Contracting Party shall not be

expropriat~d.

nationalised or subjected to any ,other measure the effect of which would be

tantamollnt to expropriation or nationalisation in the territory of the o(lIer'Contracting Party
except for a public purpose and against prompt. adequate. and effective coinpensation. Such
compens:uion shall be equivalent to the value of the expropriated investment immediately
before the date on which the actual or impending expropriation. nationalisation or other
comparable measure becomes publicly known. Such compensation shall be paid without
delay. shall carry the usual commercial interest uillil the date of payment and shall be
effectively realisable and freely transferable. Provision shall have been made in an
appropriate manner at or prior to the time of expropriation, nationalisation, or other
comparable measure for the determination and payment of such compensation. lbe legality
I)f any such expropriation, nationalisation or other comparable measure and the amount of
'Ich compensation shall be subject to review by due process of law.

(3) Nationals or companies of either Contracting Party whose investments suffer losses in the
territory of the other Contracting Party owing to war or other armed conflict, revoluliun, a
state of national emergency or revolt shall be accorded treatment no less favourable by such
olher Contracting Party than that which the latter Contracting Party accords to its own
uationals or companies or to nationals or companies 6( any third State, whichever is the more
favourable, a<

regards re$titulioll,

indemnification, compensation or other valuable

consideration. Such payments shall be freely

tran.~ferilble.
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(4) Na!ionals or compnnies of ei!her Conlractinll Party shall enjoy most.favoured-nation
treatment in the territory of the other Contrac!ing Party in respect of the matters provided for
in this article.

Article 5
Transfer of Funds
Each Contr..cting Pariy shull guarantee to nationals or companies of the other Contracting
-Party -the free transfer of payments in connection with an investment, in particular:
u)

of !he principal :lnd audilional amu"nts to establiSh, muintuin or incre:lse the
investment;

b)

of the returns;

c)

in repayment of loans:

d)

of royalties and fees for the rights referred to in Article 1 1. d):

e)

of the proceeds from the liquidation or sale of the whole or any part of the investment;

f)

of the compens:ltion provided for in Article 4.

Article 6
Currency of Payment and Rate of Exchange
(1) Tr:msfers under Article 4, 5, or 7 shall be made without delay in a freely convertible
currency at the rate of exchange applicable on the date of transfer.
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(2) This nlle of exchange shall not substantially devial" from the cross rate ohtained from
those rates which would be applied by the International Monetary Fund on the date of
payment for conversion of the currencies concerned into Special Drawing Rights.

Article 7
Subrogation

1£ either Contracting Party makes a payment to any of its nationals or companies under a
-'Iarolntee which it has assumed in, respect of an investment in the territory of the other
',ntracting Party, the latter Contracting Party shall, without prejudice to the rights of the
"former Contracting Party under Article 10, recognise the assignment, whether by operation of
law or pursuant to a legal transactiun, of any right or claim of such national or company to the
former Contracting Party. The latter Contracting Party shall also recognise the subrogation of
the fonner Contracting Party to any such a.~signed right or claim which that Contracting Party'
shall be entitled to assert to the same extent as iL~ predecessor in title. As regards the transfer
of payments, Articles 4 and 5 shall, mutatis mutandis, apply to any such assigned right or
claim.

Article 8
More Favourable Treatment
(1)lf the laws of either Contracting Party or obligations under international law existing at
present or 'established hereafter between the Contracting Parties in addition to this
Agreement contain a provision, whether general or specific, entitling investments by nationals
or companies of the other Contracting Party to a treatment more favourable than is provided
for by Ihis Agreement, such provision sh,.11 to the extent that il is more favourJble prevail
over this Agreement.

(2) Each Contracting Party shall ubserve any oLher obligation it has assumed with regard to
investments in its territo!") by nationals or companies DC the other Contracting Party.
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Article 9
Scope of Application
This Agreement shall apply to all investments made before or after its entry into force by
nationals or companies of either Contracting Party in the territory of the other Contracting
Party which have been or are:
a)

made in accordance with the laws of the latter Contracting Party; and

.J)

specifically approved by the competent authorities of the latter Contracting Party at
the time of their admission.

Article 10
Settlement of Disputes Between the Contracting Parties
(1) Disputes between the Contracting Parties concerning the interpretation or application of
this Agreement shall as far as possible be settled by the governments of the two Contracting
Parties.

(2) If a dispute cannot thus be settled, it shall upon the request of either Contracting Party be
submitted to an arbitral tribunal.

(3) Such arbitral tribunal shall be constituted ad hoc as follows:
each Contracting Party shall appoint one member, and these two members shall agree upon a
national of a third State as their chairman to he appointed hy the governments of the two
Contracting Parties. Such members shall be appointed within two months, and such chairman
within three months from the date on which either Contracting Party has notified the other
Contracting Party that it intends to submit the dispute to an arhitral tribunal.
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(4) If the necessary appointments have not been made within the periods specified in
paragraph (3) above, either Contracting Party may, in the absence of any other arrangement,
invite the President of the International Court of lustice to make the necessary appointments.
If the President is a national of either Contracting P:lrty or if he is otherwise prevented from
discharging the said function, the Vice-President shall be invited to make the necessary
appointments. If the Vice-President is a national of either Contracting Party or if 'he too is
prevented from discharging the said function, the member orthe Court next in seniority who
is not a national of either Contracting Party shall be invited to make the necessary
appointments.

5) The arbitral tribunal shall reach

it~

decisions on the basis of this Agreement, any treaties

in force between the Contracting Parties and rules of general international law, and shall take
into account, as may be appropriate, the domestic law of the Contracting Party in the territory
of which the investment in question is situated.

(6) The arbitral tribunal shall reach its decisions hy a majority of votes. Such decisions shall
be binding. Each Contracting Party shall bear the cost of its own member and of its
representatives at the arbitration proceedings. The cost of the chairman and the remaining
com shall be borne in equal parts by the Contracting Parties. The arbitral tribunal may make
a different decision concerning costs. In all other
determine it~ own procedure.

respect~,

the arbitral tribunal shall

(7) If any dispute between the Contracting Panies is referred to arbitration under the
Convention on the Settlement of Investment Disputes between States and Nationals of Other
States of 18th March, 1965, pursuant to Article 11 of this Agreemen~ the provisions of this
Article 10 shall not apply to any such dispute except:
a)

where any award or decision rendered under the said Convention pursuant to Article
11 of this Agreement is not complied with: or

bj

in the case of any assignment or subrogation referred to in Article 7 of this Agreement.
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Article II
Settlement of Investment Disputes between a Contracting Party
and an Investor?f the Other Contracting Party
(1) Disputes between a Contracting Party lind a n:ltional or company of the other Contracting
Party concerning an investment of such national or company in the territory of the former
Contracting Party shall as far as possihle be settled amicably between the parties concerned.

(2) If the dispute is not settled within six months of the date when it is raised by one of the
parties in dispute, it shall, at the request of the national or company concerned, be submitted
for arbitration. Each Contracting Party hereby consents to submit the dispute to arbitration.
Unless the panics in dispute agree otherwise, the dispute shall be suhmitled for arbitration
under the Convention on the SetllemcllI of Investment Disputes between States ano
Nationals of other States of 18th March, 1965. The arbitral tribunal constituted pursuant to
thc said Convention shall reach its decisions on the basis of this Agreement, any treaties in
force between the Contracting Parties, such rules of general international law :1.~ may be
applicable, and the domestic law of the Contracting Party in the territory of which the
investment in question is situated.

(3) The award shall be binding on the parties and shall not be subject to any appeal or remedy
other than that provided for in the said Convention. The award shall be enforced in
accordance with the domestic law of the Contracting Party in the territory of which the
investment in question is situated.

(4) During arbitration proceedings or proceedings for the enforcement of an award, the
Contracting Party involved in lhe dispute shall not raise the objection lhat the n:itional or
company concerned has received compensation under an insurance contract in respect of all
or part of his or its damage or los.~es.
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Article 12
Entry into Force. Durouio"

UIlIJ

Termination

(1) This Agreement shall be ratified and shall enter into force one month after the date of
exchange of the instruments of ratification. It shall remain in force for a period of ten years
and shall be extended thereafter for an indefinte period unless denounced in writing by either
Contracting Party twelve months before its expiration. After the expiry of the period of ten
yellTS, this Agreement may be denounced at any time by either Contrllcting Pariy giving twelve
months written notice to the other Contracting Party.

In respect of investmenL~ made prior to the date of termination .of this Agreement, the
provisions of Articles 1 to 11 shall cootinue to be effective for a further period of twenty years
from the date of termination of this Agreement.

2)

(3) This Agreement shull remain in force notwithstanding any conflict which may arise

between the Contracting Parties. without prejuuice to their right to take such temporary
measures as are permiued under the general rules of internationai law. Such measures shall
be abrogated at the latest on the date of the actual termination of the conflict, irrespective of
whether or not diplomatic relations exist between the Contracting Parties at that time.

Done at
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For the

For the

Republic of Zimbabwe

Federal Republic of Germany

II

PROTOCOL

On signing the Agreement between the Republic of Zimbabwe and the Federal Republic of
Germany, concerning the Encouragement and Reciprocal Protection of Investments, the
undersigned plenipotentiaries have, in addition, agreed on the following provisions, which
shall be regarded as an integral part of the said Agreement:

Ad Article 1
a)

Returns from the investment, and, in the event of their reinvestment, the returns
therefrom. slmll enjoy the same protection as the investment.

b)

Without prejudice to any other method of determining nationality, in particular,
any person in possession of a n:nional passport issued by the competent
authorities of the Contracting Party concerned shall be deemed to be a national
of that Party.

I~)

Ad Article 2
a)

Investments made in accordance with the laws of either Contracting Party
within the territory of that Contracting Party by nationals or companies of the
other Contracting Party shall enjoy the full protection of the Agreement

b)

The Agreement shall also apply to the areas of the exclusive economic zone and
the continental shelf insofar as international law permits the Contracting Party
concerned to exercise sovereign rights or jurisdiction in these areas.
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(3)

Ad Article 3
a)

The following shall more particularly, though not exclusively, be deemed
"activity" within the meaning of Article 3 (2): the management, maintenance,
use, enjoymeni and disposal of an investment. The following shall, in particular,
be deemed "tr~atment less favourable" within the meaning of Article 3: unequal
treatment i~ the case of restrictions on the purchase of raw or auxiliary
materials, of energy or fuel or of means of production or operation of any kind,
unequal treatpent in the case of impeding the marketing of products inside or
outside the country, as well as any other measures having similar effects.
Measures necessary for reasons of puhlic security and order, public health or
morality shall not be deemed "treatment less favourable" within the meaning of
. Article 3.

b)

The provisions of Article 3 do not oblige a Contracting Party to extend to
natural persons or companies resident in the territory of the other Contracting
Party tax privileges, tax exemptions and tax reductions which according to iL' tax
laws are granted only to natural persons and companies resident in its territory.

c)

The Contracting Parties shall within the framework of their national legislation
give sympathetic consideration to applications for the entry and sojourn of
persons of either Contracting Party who wish to enter the territory of the other
Contracting Party in connection with an investment; the same shall apply to
employed persons of either Contracting Party who in connection with an
investment wish to enter the territory of the other Contracting Party and sojourn
there to take up employment. Applications for work permits shall also be given
sympathetic consideration.

(4)

Ad Article 4
A claim to compensation shall also exist when, as a result of State intervention in the
company in which the investment is made, its economic substance is severely impaired.
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(5)

Ad Article 5
With respect to the Republic of Zimbabwe the obligation to guarantee the free
tran~fer of payments in connection with an investment ~hall apply a.~ follows:
The proceeds referred to in paragraph (e) of Article 5 shall be:
a)

fully and freely transferable in the CdSe of investmenlS made on or after the 1st
May, 1993.

b)

(6)

transferable by way of instalmenlS over a period not exceeding 18 months in the
case of investmenlS made before the 1st May, 1993: provided that
i)

not less than 50% of the total proceeds shall be transferable at the time
when the application for the transfer is made, 25% of tbe proceeds shall
be transferahle 9 months after such application, and the remailling 25%
of the proceeds shall be transferable 18 months after such application;

ii)

each instalment shall be transferred in a freely convertible currency at
the rate of exchange applicable on the date of transfer; and

iii)

any remaining balance of tbe proceeds which is not transferred shall,
until it is transferred as aforesaid, be retained in Zimbabwe in' an
account denominated in local currency and shall accrue interest at tbe
prevailing local market rate.

Ad Miele 6
A transfer shall be deemed to have been made ·without delay" within the meaning of
Article 6 (1) if effected within such period as is normally required [or the completion
of transfer formalities. The s:lid period shall commence on the day on which the
relevant request has been submiued :lnd may on no account exceed two months.
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(7)
Whenever goods or persons connected with an investment are to be transported,
each Contracting Party shall neither exclude nor binder transport enterprises of the
other Contracting Party and shall issue such permits as may be required to carry out
such tran.~port.

un
Done at
in twO originals in the English :md German languages, both texts being equally lIuthentic.
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Federal Republic of Germany

Republic of Zimbabwe
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18 S.:ptember 1906

Ambassador of the Federal Republic of Germany
His Excellency: Dr Norwin Graf Leutrum

RE: BILATERAL INVESTMENT PROMOTION A~1) PROTECTION
AGREEMENT BETWEEN ZIMBABWE Al'-l1) GERMANY
Referring to the Agreement between the Republic of Zimbabwe and the Federal
Republic of Germany concerning the Encouragement and Reciprocal PrOtection of
Invesnnents signed in Harare on 29 S.:prember 1995, [have the honour to inform
you as follows:
TIle aforesaid Agreement was duly approved by the Zimbabwean Parliamenr on
21 March 1996.
The Republic of Zimbabwe, after having taken Dote of the fact that the competenr
authorities of the Federal Republic of Germany may grant measures for the
encouragement of German investments in Zimbabwe already prior to the entry into
force of the Agreement, will apply the Agreement on a preliminary basis, as from
the date of this Note, pending the Agreement's formal entry into force in accordance
wirh irs tenns. 111e Federal Republic of Germany will take the necessary steps to
conclude the ratification process currently under way as soon as possible. This
declaration is made in the expectation that the Federal Republic of Germany is
considering the issue of guarantees for German invesnnents in Zimbabwe already
prior to the entry into force of the Agreement
Accept Exceliency, the assurance of my highest consideration.

H MlI!~rwa
MTNhTER OF FINANCE
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