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ANNEX A-1

WORKING PROCEDURES OF THE PANEL

EUROPEAN UNION — ANTI-DUMPING MEASURES ON BIODIESEL FROM INDONESIA
(DS480)

Adopted on 13 December 2016

1. Inits proceedings, the Panel shall follow the relevant provisions of the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU). In addition, the following Working
Procedures shall apply.

General

2. The deliberations of the Panel and the documents submitted to it shall be kept confidential.
Nothing in the DSU or in these Working Procedures shall preclude a party to the dispute (hereafter
"party") from disclosing statements of its own positions to the public. Members shall treat as
confidential information submitted to the Panel by another Member which the submitting Member
has designated as confidential. Where a party submits a confidential version of its written
submissions to the Panel, it shall also, upon request of a Member, provide a non-confidential
summary of the information contained in its submissions that could be disclosed to the public.

3. The parties and third parties shall treat business confidential information in accordance with the
procedures set forth in the Additional Working Procedures of the Panel Concerning Business
Confidential Information.

4. The Panel shall meet in closed session. The parties, and Members having notified their interest
in the dispute to the Dispute Settlement Body in accordance with Article 10 of the DSU (hereafter
"third parties"), shall be present at the meetings only when invited by the Panel to appear before
it.

5. Each party and third party has the right to determine the composition of its own delegation
when meeting with the Panel. Each party and third party shall have the responsibility for all
members of its own delegation and shall ensure that each member of such delegation acts in
accordance with the DSU and these Working Procedures, particularly with regard to the
confidentiality of the proceedings.

Submissions

6. Before the first substantive meeting of the Panel with the parties, each party shall submit a
written submission in which it presents the facts of the case and its arguments, in accordance with
the timetable adopted by the Panel. Each party shall also submit to the Panel, prior to the
second substantive meeting of the Panel, a written rebuttal, in accordance with the timetable
adopted by the Panel.

7. A party shall submit any request for a preliminary ruling at the earliest possible opportunity
and in any event no later than in its first written submission to the Panel. If Indonesia requests
such a ruling, the European Union shall submit its response to the request in its first written
submission. If the European Union requests such a ruling, Indonesia shall submit its response to
the request prior to the first substantive meeting of the Panel, at a time to be determined by the
Panel in light of the request. Exceptions to this procedure shall be granted upon a showing of good
cause.

8. Each party shall submit all factual evidence to the Panel no later than during the
first substantive meeting, except with respect to evidence necessary for purposes of rebuttal,
answers to questions or comments on answers provided by the other party. Exceptions to this
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procedure shall be granted upon a showing of good cause. Where such exception has been
granted, the Panel shall accord the other party a period of time for comment, as appropriate, on
any new factual evidence submitted after the first substantive meeting.

9. Where the original language of exhibits is not a WTO working language, the submitting party or
third party shall submit a translation into the WTO working language of the submission at the
same time. The Panel may grant reasonable extensions of time for the translation of such exhibits
upon a showing of good cause. Any objection as to the accuracy of a translation should be raised
promptly in writing, no later than the next filing or meeting (whichever occurs earlier) following
the submission which contains the translation in question. The Panel may grant exceptions to this
procedure upon a showing of good cause. Any objection shall be accompanied by a detailed
explanation of the grounds of objection and an alternative translation. Should a party become
aware of any inaccuracies in the translations of the exhibits submitted by that party, it shall inform
the Panel and the other party promptly, and provide a new translation.

10. To facilitate the maintenance of the record of the dispute and maximize the clarity of
submissions, each party and third party shall sequentially number its exhibits throughout the
course of the dispute, indicating the submitting Member and the number of each exhibit on its
cover page. For example, exhibits submitted by Indonesia could be numbered IDN-1, IDN-2, etc.
If the last exhibit in connection with the first submission was numbered IDN-5, the first exhibit of
the next submission thus would be numbered IDN-6.

Questions

11. The Panel may at any time pose questions to the parties and third parties, orally or in writing,
including prior to each substantive meeting.

Substantive meetings

12. Each party shall provide to the Panel the list of members of its delegation in advance of each
meeting with the Panel and no later than 12h00 (noon) the previous working day.

13. The first substantive meeting of the Panel with the parties shall be conducted as follows:

a. The Panel shall invite Indonesia to make an opening statement to present its case first.
Subsequently, the Panel shall invite the European Union to present its point of view.
Before each party takes the floor, it shall provide the Panel and other participants at the
meeting with a provisional written version of its statement. In the event that
interpretation is needed, each party shall provide additional copies for the interpreters,
through the Panel Secretary. Each party shall make available to the Panel and the other
party the final version of its opening statement as well as its closing statement, if any,
preferably at the end of the meeting, and in any event no later than 17h00 on the first
working day following the meeting.

b. After the conclusion of the statements, the Panel shall give each party the opportunity to
ask the other party questions or make comments, through the Panel. Each party shall
then have an opportunity to answer these questions orally. Each party shall send in
writing, within a timeframe to be determined by the Panel, any questions to the other
party to which it wishes to receive a response in writing. Each party shall be invited to
respond in writing to the other party's written questions within a deadline to be
determined by the Panel.

c. The Panel may subsequently pose questions to the parties. Each party shall then have an
opportunity to answer these questions orally. The Panel shall send in writing, within a
timeframe to be determined by it, any questions to the parties to which it wishes to
receive a response in writing. Each party shall be invited to respond in writing to such
questions within a deadline to be determined by the Panel.

d. Once the questioning has concluded, the Panel shall afford each party an opportunity to
present a brief closing statement, with Indonesia presenting its statement first.

14. The second substantive meeting of the Panel with the parties shall be conducted as follows:
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The Panel shall ask the European Union if it wishes to avail itself of the right to present
its case first. If so, the Panel shall invite the European Union to present its opening
statement, followed by Indonesia. If the European Union chooses not to avail itself of
that right, the Panel shall invite Indonesia to present its opening statement first. Before
each party takes the floor, it shall provide the Panel and other participants at the
meeting with a provisional written version of its statement. In the event that
interpretation is needed, each party shall provide additional copies for the interpreters,
through the Panel Secretary. Each party shall make available to the Panel and the other
party the final version of its opening statement as well as its closing statement, if any,
preferably at the end of the meeting, and in any event no later than 17h00 of the first
working day following the meeting.

After the conclusion of the statements, the Panel shall give each party the opportunity to
ask the other party questions or make comments, through the Panel. Each party shall
then have an opportunity to answer these questions orally. Each party shall send in
writing, within a timeframe to be determined by the Panel, any questions to the other
party to which it wishes to receive a response in writing. Each party shall be invited to
respond in writing to the other party's written questions within a deadline to be
determined by the Panel.

The Panel may subsequently pose questions to the parties. Each party shall then have an
opportunity to answer these questions orally. The Panel shall send in writing, within a
timeframe to be determined by it, any questions to the parties to which it wishes to
receive a response in writing. Each party shall be invited to respond in writing to such
questions within a deadline to be determined by the Panel.

Once the questioning has concluded, the Panel shall afford each party an opportunity to
present a brief closing statement, with the party that presented its opening statement
first, presenting its closing statement first.

Third parties

15. The Panel shall invite each third party to transmit to the Panel a written submission prior to
the first substantive meeting of the Panel with the parties, in accordance with the timetable
adopted by the Panel.

16. Each third party shall also be invited to present its views orally during a session of this first
substantive meeting, set aside for that purpose. Each third party shall provide to the Panel the list
of members of its delegation in advance of this session and no later than 12h00 (noon) the
previous working day.

17. The third-party session shall be conducted as follows:

a.

b.

All third parties may be present during the entirety of this session.

The Panel shall first hear the arguments of the third parties in alphabetical order. Third
parties present at the third-party session and intending to present their views orally at
that session, shall provide the Panel, the parties and other third-parties with provisional
written versions of their statements before they take the floor. Third parties shall make
available to the Panel, the parties and other third parties the final versions of their
statements, preferably at the end of the session, and in any event no later than 17h00
of the first working day following the session.

After the third parties have made their statements, the parties may be given the
opportunity, through the Panel, to ask the third parties questions for clarification on any
matter raised in the third parties' submissions or statements. Each party shall send in
writing, within a timeframe to be determined by the Panel, any questions to a third party
to which it wishes to receive a response in writing.

The Panel may subsequently pose questions to the third parties. Each third party shall
then have an opportunity to answer these questions orally. The Panel shall send in
writing, within a timeframe to be determined by it, any questions to the third parties to
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which it wishes to receive a response in writing. Each third party shall be invited to
respond in writing to such questions within a deadline to be determined by the Panel.

Descriptive section

18. The description of the arguments of the parties and third parties in the descriptive section of
the Panel report shall consist of executive summaries provided by the parties and third parties,
which shall be annexed as addenda to the report. These executive summaries shall not in any way
serve as a substitute for the submissions of the parties and third parties in the Panel's examination
of the case.

19. Each party shall submit an executive summary of the facts and arguments as presented to the
Panel in its first written submission, first opening and closing oral statements and responses to
questions following the first substantive meeting, and a separate executive summary of its written
rebuttal, second opening and closing oral statements and responses to questions following the
second substantive meeting, in accordance with the timetable adopted by the Panel. Each
executive summary shall be limited to no more than 15 pages. The Panel will hot summarize in a
separate part of its report, or annex to its report, the parties' responses to questions.

20. Each third party shall submit an executive summary of its arguments as presented in its
written submission and statement in accordance with the timetable adopted by the Panel. This
executive summary may also include a summary of responses to questions, if relevant. The
executive summary to be provided by each third party shall not exceed six pages.

21. The Panel reserves the right to request the parties and third parties to provide executive
summaries of facts and arguments presented by a party or a third party in any other submissions
to the Panel for which a deadline may not be specified in the timetable.

Interim review

22. Following issuance of the interim report, each party may submit a written request to review
precise aspects of the interim report and request a further meeting with the Panel, in accordance
with the timetable adopted by the Panel. The right to request such a meeting shall be exercised no
later than at the time the written request for review is submitted.

23. In the event that no further meeting with the Panel is requested, each party may submit
written comments on the other party's written request for review, in accordance with the timetable
adopted by the Panel. Such comments shall be limited to commenting on the other party's written
request for review.

24. The interim report, as well as the final report prior to its official circulation, shall be kept
strictly confidential and shall not be disclosed.

Service of documents
25. The following procedures regarding service of documents shall apply:

a. Each party and third party shall submit all documents to the Panel by filing them with
the DS Registry (office No. 2047).

b. Each party and third party shall file three paper copies of all documents it submits to the
Panel. Exhibits may be filed in two copies on CD-ROM or DVD and two paper copies. The
DS Registrar shall stamp the documents with the date and time of the filing.

c. Each party and third party shall also provide an electronic copy of all documents it
submits to the Panel at the same time as the paper versions, preferably in Microsoft
Word format, either on a CD-ROM, a DVD or as an e-mail attachment. If the electronic
copy is provided by e-mail, it should be addressed to xxx@wto.org, with a copy to
xxx@wto.org and xxx@wto.org. If a CD-ROM or DVD is provided, it shall be filed with
the DS Registry. The paper version of documents shall constitute the official version for
the purposes of the record of the dispute.
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d. Each party shall serve any document submitted to the Panel directly on the other party.
Each party shall, in addition, serve on all third parties its written submissions in advance
of the first substantive meeting with the Panel. Each third party shall serve any
document submitted to the Panel directly on the parties and all other third parties. Each
party and third party shall confirm, in writing, that copies have been served as required
at the time it provides each document to the Panel.

e. Each party and third party shall file its documents with the DS Registry and serve copies
on the other party (and third parties where appropriate) by 17h00 (Geneva time) on the
due dates established by the Panel. A party or third party may submit its documents to
another party or third party in electronic format only, subject to the recipient party or
third party's prior written approval and provided that the Panel Secretary is notified.

f. The Panel shall provide the parties with an electronic version of the descriptive section,
the interim report and the final report, as well as of other documents as appropriate.
When the Panel transmits to the parties or third parties both paper and electronic
versions of a document, the paper version shall constitute the official version for the
purposes of the record of the dispute.

26. The Panel reserves the right to modify these procedures as necessary, after consultation with
the parties.
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ANNEX A-2

ADDITIONAL WORKING PROCEDURES ON BUSINESS
CONFIDENTIAL INFORMATION

EUROPEAN UNION — ANTI-DUMPING MEASURES ON BIODIESEL FROM INDONESIA
(WT/DS480)

Adopted on 13 December 2016

1. The following procedures apply to business confidential information (BCI) submitted in the
course of the present Panel proceedings.

2. For the purposes of these proceedings, BCI is defined as any information that has been
designated as such by a party or a third party submitting the information to the Panel. The parties
or third parties shall only designate as BCI information that is not available in the public domain,
the release of which would cause serious harm to the interests of the originator(s) of the
information. BCI may include information that was previously treated as confidential within the
meaning of Article 6.5 of the Anti-dumping Agreement by the investigating authorities of the
European Union in the anti-dumping investigation, unless the person who provided the information
in the course of those investigations agrees in writing to make the information publicly available.
In addition, these procedures do not apply to any BCI if the person who provided the information
in the course of the aforementioned proceedings agrees in writing to make the information publicly
available.

3. If a party or third party considers that information submitted by the other party or a
third party should have been designated as BCI and objects to its submission without such
designation, it shall forthwith bring this objection to the attention of the Panel, the other party,
and, where relevant, the third parties, together with the reasons for the objection. Similarly, if a
party or third party considers that the other party or a third party designated as BCI information
which should not be so designated, it shall forthwith bring this objection to the attention of the
Panel, the other party, and, where relevant, the third parties, together with the reasons for the
objection. The Panel shall decide whether information subject to an objection will be treated as BCI
for the purposes of these proceedings on the basis of the criteria set out in paragraph 2.

4. No person may have access to BCI except a member of the Secretariat or the Panel, an
employee of a party or of a third party, or an outside advisor to a party or third party for the
purposes of this dispute. A person having access to BCI shall not disclose that information other
than to persons authorized to have access to it pursuant to these procedures. Any information
designated as BCI shall only be used for the purposes of this dispute. Each party and third party is
responsible for ensuring that its employees and/or outside advisors comply with these procedures.

5. An outside advisor to a party or third party is not permitted access to BCI if that advisor is
an officer or employee of an enterprise engaged in the production, sale, export, or import of the
products that were the subject of the investigations at issue in this dispute, or an officer or
employee of an association of such enterprises.

6. Third parties' access to BCI shall be subject to the terms of these procedures. The Panel
expects that all parties and third parties to this dispute will comply with the requirements of
Article 18.2 of the DSU and the Panel's working procedures and these additional procedures
concerning BCI. A party objecting to a third party having access to specific BCI it is submitting
shall inform the Panel of its objection and the reasons therefor and the Panel will resolve the
matter. Any request to limit third party access to BCI shall:

(i) be submitted to the Panel at least 10 working days prior to filing the document
containing such BCI;

(i) indicate the particular third party or parties concerned, and the specific BCI at issue
with respect to each third party concerned; and
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(iii)  set out the reason(s) demonstrating why access by a particular third party to specific
BCI would pose a risk of serious harm to the interests of the originator of the specific
BCI in question.

The Panel will endeavour to inform the parties of its decision no later than three working days
before the deadline to file the document containing such BCI. If the Panel finds the request
justified, it will direct both parties to redact the specific BCI from documents served on that
particular third party, and to provide a non-confidential version, sufficient to allow a reasonable
understanding of the specific BCI, to that third party. The Panel's decision to grant a request to
limit a particular third party's access to specific BCI shall govern treatment by both parties of that
specific BCI with respect to that particular third party throughout the proceeding.

7. Submission of BCI:

(i) The party or third party submitting BCI shall indicate the presence of such information in
any document submitted to the Panel, as follows: the first page or cover of the document
shall state "Contains Business Confidential Information on pages xxxxx", and each page
of the document shall contain the notice "Contains Business Confidential Information" at
the top of the page. The specific business confidential information in question shall be
placed between double square brackets, as follows: [[xx,xxXx.xx]]. A party submitting BCI
in the form of, or as part of, an Exhibit shall, in addition to the above, so indicate by
putting "BCI" next to the exhibit number (e.g. Exhibit IDN-1 (BCI)).

(ii)Where BCI is submitted in electronic format, the file name shall include the terms
"Business Confidential Information” or "BCI". In addition, where applicable, the label of
the storage medium shall be clearly marked with the statement "Business Confidential
Information" or "BCI".

(iii)  In the case of an oral statement containing BCI, the party or third party making such
a statement shall inform the Panel before making it that the statement will contain BCI,
and the Panel will ensure that only persons authorized to have access to BCI pursuant to
these procedures are in the room to hear that statement. The written versions of such
oral statements submitted to the Panel shall be marked as provided for in paragraph 7(i).

8. Where a party submits a document containing BCI to the Panel, the other party or third
party, when referring to that BCI in its documents, including written submissions, and written
copies of their oral statements, shall clearly identify all such information in those documents. All
such documents shall be marked and treated as described in paragraph 7.

9. Any person authorized to have access to BCI under the terms of these procedures shall store
all documents or other media containing BCI in such a manner as to prevent unauthorized access
to such information.

10. The Panel will not disclose BCI, in its report or in any other way, to persons not authorized
under these procedures to have access to BCI. The Panel may, however, make statements of
conclusion drawn from such information. Before the Panel circulates its final report to the
Members, the Panel will give each party and, where BCI was submitted by a third party, that third
party an opportunity to review the report to ensure that it does not contain any information that
the party or third party has designated as BCI.

11. Submissions, exhibits, and other documents or recordings containing BCI will be included in
the record forwarded to the Appellate Body in the event of an appeal of the report of the Panel.
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ANNEX B-1

FIRST EXECUTIVE SUMMARY OF THE
ARGUMENTS OF INDONESIA

Executive summary of the first written submission of Indonesia
1. INTRODUCTION AND GENERAL FACTUAL BACKGROUND

1. On 29 August 2012, the European Commission initiated an anti-dumping investigation
against imports of biodiesel from Indonesia and Argentina with the publication of the notice of
initiation of the investigation in the European Union's Official Journal.!

2. On 28 May 2013, provisional measures were imposed against Indonesian imports through
the publication of the Provisional Regulation in the European Union's Official Journal.? The
measures came into effect the following day. For the sampled Indonesian exporting producers, the
provisional measures ranged between zero and 9.6%:

Company Provisional anti-dumping duty
PT. Ciliandra Perkasa, Jakarta 0.0%

PT. Musim Mas, Medan 2.8%

PT. Pelita Agung Agrindustri, Medan 5.3%

PT. Wilmar Bioenergi, Indonesia, Medan; PT Wilmar 9.6%

Nabati, Indonesia, Medan )

Other cooperating companies 6.5%

All other companies 9.6%

3. At the provisional stage, the dumping margin for the four Indonesian producers was based

on a comparison of the constructed normal value with the export price. The constructed normal
value was based on the recorded costs of production of biodiesel of the Indonesian exporting
producers, their respective selling, general and administrative costs ("SG&A") plus a 15% profit
margin.

4, On 1 October 2013, the European Commission proposed the imposition of definitive
measures.
5. At this stage, while the European Commission retained its finding of injurious dumping but

drastically revised its methodology of establishing the cost of production of biodiesel. In particular,
the European Commission rejected the recorded and verified cost of production of biodiesel of the
Indonesian producers and replaced it with an out-of-country/international benchmark resulting in a
significant inflation of the dumping margins for all exporting producers.

6. The European Commission justified its replacement of the cost of production of the
Indonesian exporting producers and the use of an out-of-country/international benchmark for the
adjustment on the basis of the existence of a differential export tax system in Indonesia. The
European Commission found that, by virtue of this system, the export tax on PME was lower than
that on palm oil and palm oil derivatives, thereby "distort[ing] the cost of production of biodiesel
producers" and resulting in crude palm oil ("CPO") prices in Indonesia to be depressed.

7. On this basis, the European Union definitively imposed anti-dumping duties® ranging
between 8.8% and 20.5% on the Indonesian exporting producers:

! Notice of initiation of an anti-dumping proceeding concerning imports of biodiesel originating in
Argentina and Indonesia, O] C 260, 29.8.2012, p. 8.

2 Commission Regulation (EU) No 490/2013 of 27 May 2013 imposing a provisional anti-dumping duty
on imports of biodiesel originating in Argentina and Indonesia, OJ L 141, 28.5.2013, p. 6 ("Provisional
Regulation").

3 Council Implementing Regulation (EU) No 1194/2013 of 19 November 2013 imposing a definitive anti-
dumping duty and collecting definitively the provisional duty imposed on imports of biodiesel originating in
Argentina and Indonesia, O] L 315, 26.11.2013, p. 2 ("Definitive Regulation").
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Company Anti-Dumping Duty
PT. Ciliandra Perkasa, Jakarta 8.8%

PT. Musim Mas, Medan 16.9%

PT. Pelita Agung Agrindustri, Medan 16.8%

PT Wilmar Bioenergi Indonesia, Medan; PT Wilmar Nabati 20.0%
Indonesia, Medan )

Other cooperating companies 18.9%

All other companies 20.5%

2. CLAIMS REGARDING THE DUMPING DETERMINATION

2.1. The European Union failed to act consistently with the obligation laid down in the
first sentence of Article 2.2.1.1 of the Anti-Dumping Agreement since it did not
calculate the costs of production of the Indonesian exporting producers on the
basis of the records kept by these producers. As a result, in failing to calculate the
costs of production consistently with Article 2.2.1.1 of the Anti-Dumping
Agreement, the European Union failed to properly construct the normal value and
thus also acted inconsistently with Article 2.2 of the Anti-Dumping Agreement and
with Article VI:1(b)(ii) of the GATT 1994.

8. Indonesia submits that the second condition of the first sentence of Article 2.2.1.1 of the
Anti-Dumping Agreement calls for an assessment of whether the costs set out in a producer's
records correspond - within acceptable limits — in an accurate and reliable manner to all the costs
incurred by the particular producer or exporter for the product under consideration, as confirmed
by both the Panel and the Appellate Body in EU - Biodiesel.* The second condition of the
first sentence of Article 2.2.1.1 does not allow an investigating authority to reject the records of
the investigated producer or exporter simply because the cost, although accurately reflected in the
records, are "unreasonable" or "artificially low" due to state intervention in the market.

9. The European Union decided to not use the recorded costs of the main raw material in the
production of biodiesel - CPO - because "the domestic price of CPO is artificially low as compared
with international prices [as] a result of a distortion by virtue of the DET".> On that basis, the
European Union disregarded the price actually paid by Indonesian producers for CPO and replaced
it with "the [reference] price at which those companies would have purchased the CPO in the
absence of such a distortion". This reference price was in turn based on published international
prices (Rotterdam, Malaysia and Indonesia). This reference price is also referred to by the
European Union as the "HPE".®

10. In other words, the European Union found the domestic prices of the main raw material used
by biodiesel producers in Indonesia to be "artificially lower" than international prices due to the
distortion created by the Indonesian export tax system.

11. As this justification does not constitute a legally sufficient basis for rejecting the costs of
Indonesian biodiesel producers as recorded in their accounting records, the European Union acted
inconsistently with Article 2.2.1.1 of the Anti-Dumping Agreement.

12. As a result, in failing to calculate the costs of production consistently with Article 2.2.1.1 of
the Anti-Dumping Agreement, the European Union failed to properly construct the normal value
and thus also acted inconsistently with Article 2.2 of the Anti-Dumping Agreement and with
Article VI:1(b)(ii) of the GATT 1994.

2.2. Indonesia submits that the European Union acted inconsistently with Article 2.2 of
the Anti-Dumping Agreement and Article VI:1 of the (b)(ii) GATT 1994 in failing to
construct the normal value of biodiesel on the basis of the cost of production in the
country of origin.

13. The European Union substituted the cost of CPO in the records of the investigated producers
and exporters with a reference export price for CPO published by the Indonesian Authorities. This

4 See Panel Report, EU - Biodiesel, para. 7.247; and Appellate Body Report, EU - Biodiesel, para. 6.56.
® Definitive Regulation, op. cit. at rec. 74.
8 Definitive Regulation, recital 70.
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reference price was in turn based on published international prices (Rotterdam, Malaysia and
Indonesia).

14. Indonesia submits that in replacing the costs of CPO reported in the records of the exporting
producers with the reference export price, the European Union constructed the normal value of
Indonesian investigated producers on the basis other than the cost of production in the country of
origin, i.e. Indonesia. Consequently, Indonesia submits that the European Union acted
inconsistently with Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the
GATT 1994 in failing to construct the normal value of biodiesel on the basis of the cost of
production in the country of origin.

2.3. The European Union acted inconsistently with Articles 2.2 and 2.2.2(iii) of the Anti-
Dumping Agreement by (1) failing to establish a cap for the profits when
constructing the normal value for the Indonesian producers under investigation
and (2) by not basing the amounts for profits established on a reasonable method

2.3.1. Factual background

15. Considering the prevailing market conditions in Indonesia, the European Union concluded
that the amount for profits could not be based on the actual data of the Indonesian producers and
proceeded to determine the amount for profits "pursuant to Article 2(6)(c) of the basic Regulation
on the basis of the reasonable amount of profit that a young and innovative capital intensive
industry of this type under normal conditions of competition in a free and open market could
achieve, that is 15% based on turnover".

2.3.2. Legal claims

a. Under Article 2.2.2(iii) an investigating authority is obliged to establish
a "ceiling" or "cap"
16. Indonesia submits that the statements of the European Union in the Provisional Regulation,
Definitive Disclosure and Definitive Regulation with regard to the determination of the profit
margin unequivocally demonstrate that the European Commission:

a. Did not establish the "cap" as required under Article 2.2.2(iii) of the Anti-Dumping

Agreement;
b. Did not demonstrate that it attempted to establish such a cap; and
C. Did not provide any explanation as to why it would be impossible or inappropriate to

establish such a cap.

b. The European Union did not apply a reasonable method to calculate the
profit margin

17. The European Union's failure to establish the amount of the profit normally realized by other
exporters or producers on sales of products of the same general category in the domestic market
of the country of origin not only in itself constitutes a violation of Article 2.2.2(iii) Anti-Dumping
Agreement (see above) but also requires a more detailed analysis as to whether the profit amount
established by an investigating authority is arrived at pursuant to a reasonable methodology.

2.3.3. Conclusion
18. As a result of these violations of Article 2.2.2(iii) of the Anti-Dumping Agreement, the
European Union also acted inconsistently with Article 2.2 of the Anti-Dumping Agreement when
determining the profit margin.
2.4. Erroneous determination export price
19. The European Commission decided that for one of the sampled Indonesian exporting

producers for whom an individual dumping margin and individual anti-dumping duty was
calculated the "premium" paid for "double counting"” did not form part of the export price.
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20. The European Commission considered that "double counting" premiums did not form part of
the export price because they "were not linked to the product concerned as such", but instead
were linked to "provision of documents by the related importer in order to obtain a government
certificate which enables the related importer's client to fulfil the necessary conditions to blend
only half the biodiesel quantity (given that this biodiesel can be counted 'double")".

21. The "premium" for "double counting" was therefore not included in the export resale price.
2.4.1. Legal claims

a. Article 2.3 requires the investigating authority to use the price paid or
payable by the first independent buyer as a starting point for the
construction of the export price

22. As is clear from the language of Article 2.3 and subsequently confirmed in WTO
jurisprudence, "the price charged to the first independent buyer is a starting-point for the
construction of an export price".” If an investigating authority decides to construct the export
price, it is obliged to base itself on the price at which the products are first re-sold to an
independent buyer in the investigating country and has to work "backwards from the price at
which the imported products are first resold to an independent buyer".

23. Indonesia notes that the only permitted deductions from the export price to arrive at the
constructed export price are the deductions mentioned in the fourth sentence of Article 2.4, that
is, "allowances for costs, including duties and taxes, incurred between importation and resale, and
for profits accruing". The "double counting premium" is not a "costs, including duties and taxes,
incurred between importation and resale, and for profits accruing", nor was it alleged by the
European Union that the "double counting premium" could be deducted under the fourth or
fifth sentence of Article 2.4 of the Anti-Dumping Agreement.

24. Thus, the relevant question is whether the "double counting premium" constitutes a part of
the amount of money or "price" for which the PFAD-based biodiesel "is sold".

b. The "double counting premium"” constitutes part of the price of the
PFAD-based biodiesel

25. At the outset, Indonesia notes that the related importer of the Indonesian company and the
Italian customers contractually agreed that the "premium" is payable for the biodiesel sold.

26. As confirmed by the European Union itself in the Provisional Regulation, the amount of the
"premium" was intrinsically connected to the product sold by the related importer. Indeed,
customers were willing to pay a higher price for that biodiesel because it was made from PFAD and
thus was eligible for "double counting".

C. The European Union cannot rely on rules regarding differences that
affect price comparability in Article 2.4 to justify the derogation from
the rules in Article 2.3 and the fourth and fifth sentences of Article 2.4

27. Indonesia notes that it has been well established in WTO jurisprudence that Article 2.3,
along with the fourth and fifth sentences in Article 2.4, on one hand, and the "fair comparison"
rules and rules regarding differences that affect price comparability in Article 2.4 have a different
subject matter.

28. Article 2.3 and the fourth and fifth sentence in Article 2.4 establish the rules for the
construction/determination of the export price. The rest of Article 2.4 is concerned, however, with
the issue of a proper comparison between the normal value and the export price (which has been
established pursuant to provisions of Article 2.3 and the fourth and fifth sentences in Article 2.4).
Article 2.4, except for the fourth and fifth sentences, does not contain any rules for the
establishment of the export price.

7 Panel Report, US - Stainless Steel (Korea), para. 6.91.
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2.4.2, Conclusion

29. Indonesia submits that the European Union violated Article 2.3 and the fourth and
fifth sentences of Article 2.4 of the Anti-Dumping Agreement by failing to properly construct the
export price as the starting point for the construction of the export price was incorrect. The
European Union failed to take into account and in fact artificially excluded the "double counting
premium" from the resale prices charged by a related importer to independent customers in Italy
for the sales of PFAD-based biodiesel. This resulted in the unreasonable rejection of the actual
resale price of the related importer and the use of a deflated starting point for the construction of
the export price which, in turn, resulted in an artificial reduction of the constructed export price.

3. CLAIMS REGARDING THE INJURY ASSESSMENT: THE FINDINGS OF THE
EUROPEAN UNION IN RESPECT OF PRICE UNDERCUTTING IN VIOLATION OF
ARTICLES 3.1 AND 3.2 OF THE ANTI-DUMPING AGREEMENT

3.1. Factual background

30. As determined by the European Union, biodiesel manufactured and sold by the Indonesian,
Argentine and European Union producers was produced from different feed stock and had a
different CFPP:

a. The Indonesian exporting producers exported PME to the European Union with a CFPP
of +10°C and above;

b. The Argentine exporting producers exported SME to the European Union with a CFPP
of 0°C; and

C. European Union producers "mainly manufactured RME" with a CFPP of -10°C and
below. At the same time, the European Commission noted that "the Union industry
does not sell biodiesel made from one feedstock, but blends several feedstocks
together to produce the final biodiesel that is sold".

3.2. Claim 1: The European Union's analysis of the price effects of "dumped" biodiesel
on the prices of the European Union industry sales of biodiesel at CFPP 0°C is
analytically and factually flawed

31. Indonesia recalls that, as per the European Union's findings, all imports of biodiesel from
Indonesia were of PME with CFPP +13°C or above. For the sake of factual completeness, Indonesia
notes that in fact not "all imports of biodiesel from Indonesia were of PME with CFPP +13°C or
above", the CFPP of PME from Indonesia in fact ranged from CFPP +7°C to CFPP +15°C.

32. Further, as per the statement of the European Union, the Union producers either did not sell
at all biodiesel with CFPP +13°C or sold it in "very small volume". Indeed, the European Union
stated that "a direct comparison" between PME export prices and the sales by the Union producers'
of biodiesel with CFPP +13°C "was not considered reasonable" "given the very small volume of
sales of Union producers at this CFPP". The European Union, therefore, decided to compare export
prices of PME with "all sales of the Union industry at CFPP Q0".

33. Indonesia understands that the European Union found the price of Union producers' sales of
biodiesel with CFPP +13°C unreliable for the purpose of the price effects analysis as such price was
not comparable to the price of PME due to the significant differences in the sales volumes. In that
respect, Indonesia notes that, for the purpose of price comparison, significant differences in
quantities are indeed likely to have an impact on comparability, and thus, if there are such
differences, they must be looked into in considering price effects.®

34. Recognizing the physical differences between PME and biodiesel with CFPP 0°C, the
European Union made an upward adjustment to the PME price on account of physical differences.
The mechanism for the calculation of such adjustment was as follows: the European Union
calculated the price difference between CFPP +13°C (albeit in small quantities) and CFPP 0°C sales
of the Union industry. The upward adjustment amounted to 17.35%.

8 See, for example, Panel Report, China — HP-SSST (Japan), para. 7.113.
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35. Indonesia submits that by making such an adjustment to the PME price and thereafter
comparing adjusted PME prices to the weighted average price of "all sales of the Union industry at
CFPP 0", the European Union in fact did not resolve the issue of the lack of comparability due to
different volumes between PME prices and the sales prices of the Union industry because the
starting point for the adjustment is an unreliable and non-comparable price of Union producers'
sales of biodiesel with CFPP +13°C.

36. If the sale price of the Union produced biodiesel at CFPP +13°C is considered by the
European Union to be not comparable and unreliable for the purpose of a direct comparison, such
a price should also be considered as not comparable and unreliable for the purpose of the
calculation of the adjustment for physical differences. As the European Union industry (as per the
European Union's statement in recital (96) Provisional Regulation) does not have representative
sales of the Union produced biodiesel at CFPP +13°C, such prices may not serve as the basis for a
price comparison under Articles 3.1 and 3.2 either for the purpose of a direct comparison or for the
calculation of the amount of adjustment on account of physical differences.

37. Indonesia considers that the comparison between PME and CFPP 0°C sales of the Union
industry suffers from the same defect as the comparison between PME and CFPP +13°C sales, had
the later been made, namely a lack of price comparability in light of the differences in quantities.
The only difference is that in case of the PME - CFPP 0°C biodiesel comparison this defect
manifests itself through a defective adjustment on account of physical differences.

38. For the above reasons, Indonesia submits that the European Union's failure to properly
account for differences in quantities when comparing the price of PME and Union industry sales of
biodiesel at CFPP 0°C, which manifested itself through a distorted calculation of an allowance on
account of physical differences, is inconsistent with Articles 3.1 and 3.2 of the Anti-
Dumping Agreement.

3.3. Claim 2: The European Union failed to consider the existence of "significant price
undercutting” in respect of the domestic product

39. As explained above, the European Union based its "significant price undercutting" finding by
relying on a simple mathematical price difference between the export prices of PME with the
European Union's industry sales prices of biodiesel at CFPP 0°C.

40. Instead, the price comparison under Article 3.2 contemplates "a dynamic assessment of
price developments and trends in the relationship between the prices of the dumped imports and
those of domestic like products over the duration of the POIL."® In that respect Indonesia notes,
that the European Union's "price undercutting analysis" consisted of a simple mathematical
comparison between the export price of PME and the price of the Union industry sales of CFPP 0°C.
The European Union did not provide any explanation as to the mechanism through which such a
mathematical price difference could have had an impact on the price of CFPP 0°C. The lack of this
explanation is of a particular importance in the present case because PME is not generally used in
a pure form and, instead, blended with other types of biodiesel to produce a CFPP 0°C biodiesel.

41. Second, by comparing export prices of PME solely with the European Union's industry sales
prices of biodiesel at CFPP 0°C, the European Union failed to analyze the impact of the prices of
the allegedly dumped imports on a large portion of the Union industry as the sales of biodiesel at
CFPP 0°C constituted only around 42% of the sales of biodiesel of the sampled European Union
producers.

42. Price undercutting calculations were made based on sales representing around 42% of total
sales in the sample (i.e., 993,860 MT/2,342,567 MT) or 11% of all European Union industry sales.
The majority of sales by the sampled European Union producers was therefore not taken into
account to determine whether there was price undercutting.

3.4. Conclusion

43. In light of the foregoing, Indonesia submits that the findings of the European Union in
respect of the price effects of allegedly dumped Indonesian and Argentine imports and in

° Appellate Body Report, China — HP-SSST (Japan), para. 5.180.
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particular, the findings of the European Union in respect of the price undercutting, were not based
on an objective examination of positive evidence as mandated by Articles 3.1 and 3.2 of the Anti-
Dumping Agreement.

4. THE EUROPEAN UNION ACTED INCONSISTENTLY WITH ARTICLE 9.3 OF THE ANTI-
DUMPING AGREEMENT AND ARTICLE VI:2 OF THE GATT 1994 IN IMPOSING AND
LEVYING ANTI-DUMPING DUTIES IN EXCESS OF THE MARGIN OF DUMPING THAT
SHOULD HAVE BEEN ESTABLISHED IN ACCORDANCE WITH ARTICLE 2 OF THE
ANTI-DUMPING AGREEMENT

44, Indonesia's claims in this Section are consequential to Indonesia's claims set out in Section
4 above. In that Section, Indonesia demonstrated that, in determining the amount of the dumping
margin, the European Union acted inconsistently with Articles 2.2, 2.2.1.1, 2.2.2(iii), 2.3 and 2.4
of the Anti-Dumping Agreement and with Article VI:1 of the GATT 1994.

45. Indonesia submits that, through these violations, the European Union imposed on
Indonesian producers an anti-dumping duty exceeding the margin of dumping established in
compliance with Article 2 of the Anti-Dumping Agreement. This constitutes a violation of Article 9.3
of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994.

5. INCONSISTENT APPLICATION AND DEFINITIVE COLLECTION OF PROVISIONAL
ANTI-DUMPING DUTIES: ARTICLES 7.1, 7.2, 9.2 AND 9.3 (CHAPEAU) OF THE ANTI-
DUMPING AGREEMENT

5.1. The application of provisional measures for one exporter, and the definitive
collection of the provisional anti-dumping duties are in violation of Articles 7.1
and 7.2 of the Anti-Dumping Agreement

46. Indonesia submits that the European Union acted (1) inconsistently with Article 7.1 of the
Anti-Dumping Agreement because it applied provisional measures for one company based on an
inconsistent finding of dumping and (2) acted inconsistently with Articles 7.2, 9.2 and 9.3
(chapeau) of the Anti-Dumping Agreement because it applied and definitively collected a
provisional anti-dumping duty on imports from that company in excess of the provisionally
estimated margin of dumping for this exporting producer.

47. Article 7.1 of the Anti-Dumping Agreement provides that provisional measures can be
applied only if all three conditions listed in Article 7.1 are complied with. One of these conditions,
which is of particular importance for this claim, is that the provisional measures may be applied
only if a "preliminary affirmative determination" of "dumping" has been made.

48. It follows, that the "preliminary affirmative determination" of "dumping" should be made in
compliance with the rules set out in Article 2 of the Anti-Dumping Agreement and, in particular,
with reliance on a margin of dumping calculated in compliance with the disciplines in Article 2 of
the Anti-Dumping Agreement.

49. Article 7.2 of the Anti-Dumping Agreement unequivocally restricts the extent of the
provisional measures, if applied, to the 'margin of dumping' calculated for the investigated
producer/exporter. A plain reading of Article 7.2 indicates that it expressly establishes a
mandatory ceiling — as opposed to a preference - for the level of the provisional measures that
can be imposed, i.e. the provisional duty may not exceed the provisionally estimated 'margin of
dumping'. Moreover, as explained above "any 'margin of dumping' calculated or relied upon by an
investigating authority in the context of the application of the disciplines of the Agreement must be
calculated consistently with Article 2 and its various paragraphs".

50. Therefore, as per Article 7.2 of the Anti-Dumping Agreement, the provisional duty may not
exceed the provisionally estimated margin of dumping determined in compliance with the rules set
out in Article 2 of the Anti-Dumping Agreement.
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51. As pointed out by the Appellate Body, "Article 9.3 prohibits the amount of the anti-dumping
duties from exceeding a dumping margin that is determined consistently with Article 2 of the Anti-
Dumping Agreement".°

52. Article 7.5 of the Anti-Dumping Agreement provides that "the relevant provisions of Article 9
shall be followed in the application of provisional measures". Indonesia therefore considers that by
virtue of Article 7.5, Article 9.3 (chapeau) is equally applicable to the imposition and definitive
collection of the provisional anti-dumping duties, i.e. provisional anti-dumping duties may not
exceed the provisional margin of dumping.

53. Indonesia demonstrated that, in violation of Article 9.3 of the Anti-Dumping Agreement, the
provisional anti-dumping duty applied to, and definitively collected from the company in question
was in fact higher than the provisional margin of dumping determined consistently with Article 2 of
the Anti-Dumping Agreement.

5.2. The application and definitive collection of the provisional anti-dumping duty for
the exporter in question is in violation of Article 9.2 of the Anti-Dumping
Agreement

54. Article 9.2, establishes a ceiling in respect of the amount of the anti-dumping duties that can
be collected by the investigating Member. Indonesia recalls that Article 7.5 of the Anti-Dumping
Agreement provides that "the relevant provisions of Article 9 shall be followed in the application of
provisional measures". Indonesia submits that by virtue of Article 7.5, the first sentence of
Article 9.2 is equally applicable to the collection of provisional anti-dumping duties.

55. Taking into account the mechanism for the collection of the provisional duties, i.e. that such
duties are provisionally collected or secured pending the definitive findings and definitively
collected once the definitive findings are issued, when applied to the provisional measures, the
meaning of the term "appropriate amount" is informed by the provisions of Articles 7.2, 9.3
and 10.3 of the Anti-Dumping Agreement. Thus, an "appropriate amount" under Article 9.2 may
not exceed:

a. The amount of the provisionally estimated margin of dumping, determined
consistently with Article 2 of the Anti-Dumping Agreement - in line with Articles 7.2
and 9.3 of the Anti-Dumping Agreement; and

b. Once the definitive findings have been made, the amount of the provisional duty
definitively collected must comply with Article 10.3 of the Anti-Dumping Agreement.
In particular, if the definitive duty is lower than the provisional duty paid or payable,
or the amount estimated for the purpose of the security, the difference shall be
reimbursed or the duty recalculated, as the case may be.

56. In case of the provisional anti-dumping duties collected from the exporter in question, both
of these aspects have been violated.

10 Appellate Body Report, EU - Biodiesel, para. 6.101.
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Executive summary of statement of Indonesia at first meeting of the Panel
I Claims concerning normal value
I.1 Failure to calculate the cost of production on the basis of the records kept by the producers

1. As pointed out in its First Written Submission, Indonesia submits that the EU acted
inconsistently with the obligation laid down in the first sentence of Article 2.2.1.1 of the Anti-
Dumping Agreement (and therefore also with Article 2.2 and with Article VI:1(b)(ii) of the
GATT 1994) since it did not calculate the costs of production of the Indonesian exporting producers
on the basis of the records kept by these producers. In particular, the costs of CPO reflected in the
records of the exporting producers were substituted with the reference export price for CPO
published by the Indonesian Authorities.

2. Indonesia notes that the substance of this first claim - the European Union's decision to
disregard the costs of CPO reflected in the producers' records and the resulting violation of
Article 2.2.1.1 of the Anti-Dumping Agreement - is indistinguishable from the EU's decision to
disregard Argentine exporting producers' recorded costs of soybeans found by the Panel and the
Appellate Body to be in violation of Article 2.2.1.1 of the Anti-Dumping Agreement in EU -
Biodiesel.

1.2 Failure to calculate the cost of production on the basis of the cost of production in Indonesia

3. As a second claim, Indonesia posits that in replacing the costs of CPO reported in the
records of the exporting producers with the reference export price, the European Union
constructed the normal value of Indonesian investigated producers on the basis other than the
cost of production in the country of origin, i.e. Indonesia. Consequently, Indonesia submits that
the European Union acted inconsistently with Article 2.2 of the Anti-Dumping Agreement and
Article VI:(b)(ii) GATT 1994 in failing to construct the normal value of biodiesel on the basis of the
cost of production in the country of origin.

4, This second claim is similar to Indonesia's first claim under Article 2.2.1.1 of the Anti-
Dumping Agreement and is based on a set of circumstances essentially identical to the factual
circumstances of Argentina's claim under Article 2.2 of the Anti-Dumping Agreement with respect
to the European Union's decision to substitute the cost of soybeans in the records of the Argentine
exporting producers by an average of the FOB reference price. Indonesia recalls that both the
Panel'’ and the Appellate Body? found the European Union's approach in that respect to be
inconsistent with Article 2.2 of the Anti-Dumping Agreement. Indonesia considers that the
European Union's approach to substitute the CPO costs in the records of the Indonesian exporting
producers with the reference price should be likewise found to be inconsistent with Article 2.2 of
the Anti-Dumping Agreement.

I.3  Incorrect determination of the profit

5. As a third claim, Indonesia has explained that the method applied by the EU to calculate
profits for the Indonesian exporting producers was inconsistent with Article 2.2 and
Article 2.2.2(iii) of the Anti-Dumping Agreement.

6. In particular, the EU failed to calculate the cap for profits as required by Article 2.2.2(iii) and,
consequently, ensure that the profit margin did not exceed such a cap. In addition, the amounts of
profits established were not determined on the basis of a reasonable method.

II Claims regarding the determination of the export price
7. Indonesia submits that the EU acted inconsistently with Articles 2.3 and 2.4 of the Anti-

Dumping Agreement by failing to construct the export price for one exporter on the basis of the
price at which the imported biodiesel was first resold to an independent buyer in the EU.

! panel Report, EU - Biodiesel, para. 7.260.
2 Appellate Body Report, EU - Biodiesel, paras. 6.81 and 6.83.
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8. The EU supported its decision to not include the "double counting" premium in the export
price by arguing that it would in any event be deducted under as a difference that affects price
comparability.

9. The argument focuses on the question as to what properly constitutes the export price. The
relevant question is whether the "double counting premium" constitutes a part of the amount of
money or "price" for which the PFAD-based biodiesel "is sold".

III Claims regarding the injury assessment

10. Indonesia claims that the EU determination with respect to injury is inconsistent with
Article 3 of the Anti-Dumping Agreement, in particular Articles 3.1 and 3.2. In the view of
Indonesia, these determinations do not stem from an objective evaluation, based on positive
evidence, and they do not satisfy all of the requirements of those provisions.

11. In particular, as a first observation, the EU's analysis of the price effects of biodiesel on the
prices of the Union sales of biodiesel at CFPP 0°C is analytically and factually flawed: the EU did
not properly ensure price comparability between the imported and domestic biodiesel in terms of
physical characteristics and model-matching.

12. Notably if the sales price and quantities of the Union produced biodiesel at CFPP +13°C is
considered by the EU to be not comparable and unreliable for the purpose of a direct comparison,
such a price should also be considered as not comparable and unreliable for the purpose of the
calculation of the adjustment for physical differences to bring the Indonesian CFPP +13°C to
CFPP 0°C.

13. As a second observation, the EU failed to consider the existence of "significant price
undercutting” in respect of the domestic product EU. Instead, the EU based its "significant price
undercutting” finding on a simple mathematical price difference between the export prices of PME
with the EU industry's sales prices of biodiesel at CFPP 0°C.

14. However, the price comparison under Article 3.2 contemplates "a dynamic assessment of
price developments and trends in the relationship between the prices of the dumped imports and
those of domestic like products over the duration of the POI".? In that respect Indonesia notes,
that the EU's "price undercutting analysis" merely consisted of a simple mathematical comparison
between the export price of PME and the price of the Union industry sales of CFPP 0°C.

15. The EU did not provide any explanation as to the mechanism through which such a
mathematical price difference could have had an impact on the price of CFPP 0°C. The lack of this
explanation is of particular importance in the present case because PME is not generally used in a
pure form and, instead, blended with other types of biodiesel to produce a CFPP 0°C biodiesel.

16. By comparing export prices of PME solely with the EU industry's sales prices of biodiesel at
CFPP 0°C, the EU failed to analyse the impact of the prices of the allegedly dumped imports on a
large portion of the Union industry as the sales of biodiesel at CFPP 0°C constituted only
around 42% of the sales of biodiesel of the sampled EU producers.

17. In light of the foregoing, Indonesia submits that the findings of the EU in respect of the price
effects of allegedly dumped Indonesian and Argentine imports and in particular, the findings of the
EU in respect of the price undercutting, were not based on an objective examination of positive
evidence as mandated by Articles 3.1 and 3.2 of the Anti-Dumping Agreement.

IV  Consequential violations

18. Indonesia submits that, through these violations, in determining the amount of the dumping
margin, the EU imposed on Indonesian producers an anti-dumping duty exceeding the margin of
dumping established in compliance with Article 2 of the Anti-Dumping Agreement. This constitutes
a violation of Article 9.3 of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994.

3 Appellate Body Report, China — HP-SSST (Japan), para. 5.180.
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\'"/ Collection of duties that were never owed

19. The EU ordered the definitive collection of the provisional duty of for one company, while the
EU knew that the actual provisional dumping margin was lower than % provisional duty it ordered
to be definitively collected. Indonesia therefore submits that by definitively collecting that
provisional duty while being aware that the provisional dumping margin was lower the EU violated
Articles 7.1, 7.2, 9.2 and 9.3 chapeau of the Anti-Dumping Agreement.

VI Conclusions

20. For the reasons set out above, Indonesia submits that the EU has acted inconsistently with
Articles 2.2.1.1, 2.2, 2.2.2(iii), 2.3 and 2.4 of the Anti-Dumping Agreement and Article VI:1(b)(ii)
of the GATT 1994 in the determination of the dumping margin as well as Article 9.3 of the Anti-
Dumping Agreement and Article VI:2 of the GATT 1994 by imposing a duty above the dumping
margin calculated in accordance with Article 2 of the Anti-Dumping Agreement.

21. In addition, Indonesia submits that the EU acted inconsistently with Articles 3.1 and 3.2 of
the Anti-Dumping Agreement in its injury determination as well as with Articles 7.1, 7.2, 9.2 and
the chapeau of Article 9.3 of the Anti-Dumping Agreement by ordering the definitive collection of a
provisional duty that is in excess of a correctly calculated dumping margin.
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ANNEX B-2

SECOND EXECUTIVE SUMMARY OF THE
ARGUMENTS OF INDONESIA

Executive summary of the second written submission of Indonesia
1. INTRODUCTION

1. In its Second Written Submission, Indonesia further explains why it respectfully requests the
Panel to find that the European Union's anti-dumping measures on biodiesel imports from
Indonesia are manifestly inconsistent with the provisions of the Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994 ("Anti-Dumping Agreement") and
Article VI of the GATT 1994.

2. FAILURE TO CALCULATE THE COST OF PRODUCTION ON THE BASIS OF THE
RECORDS KEPT BY THE PRODUCERS: VIOLATION OF ARTICLES 2.2 AND 2.2.1.1 OF
THE ANTI-DUMPING AGREEMENT AND ARTICLE VI:1(B)(II) OF THE GATT 1994

2. Indonesia notes that the substance of this first claim - the European Union's decision to
disregard the costs of CPO reflected in the producers' records and the resulting violation of
Article 2.2.1.1 of the Anti-Dumping Agreement - is indistinguishable from the EU's decision to
disregard Argentine exporting producers' recorded costs of soybeans found by the Panel and the
Appellate Body to be in violation of Article 2.2.1.1 of the Anti-Dumping Agreement in EU -
Biodiesel.!

3. In response to this claim, the European Union has remained silent. Accordingly, where one
party files a claim and meets the requirement of the working procedures and due process,
establishing a prima facie case, and the other party does not respond, a panel must find in favour
of the complaining party. A failure to engage with and be responsive to a point raised by the other
party is conceptually equivalent to a failure to appear.

3. FAILURE TO CONSTRUCT THE NORMAL VALUE ON THE BASIS OF THE COST OF
PRODUCTION OF BIODIESEL IN THE COUNTRY OF ORIGIN, I.E. INDONESIA:
VIOLATION OF ARTICLE 2.2 OF THE ANTI-DUMPING AGREEMENT AND
ARTICLE VI:1(B)(II) OF THE GATT 1994

4. This second claim is based on a set of circumstances essentially identical to the factual
circumstances of Argentina's claim under Article 2.2 of the Anti-Dumping Agreement with respect
to the European Union's decision to substitute the cost of soybeans in the records of the Argentine
exporting producers by an average of the FOB reference price. Both the Panel® and the Appellate
Body> found the European Union's approach in that respect to be inconsistent with Article 2.2 of
the Anti-Dumping Agreement.

5. In response to this claim, the European Union has remained silent. Accordingly, where one
party files a claim and meets the requirement of the working procedures and due process,
establishing a prima facie case, and the other party does not respond, a panel must find in favour
of the complaining party. A failure to engage with and be responsive to a point raised by the other
party is conceptually equivalent to a failure to appear.

! Indonesia FWS, para. 45.
2 panel Report, EU - Biodiesel, para. 7.260.
3 Appellate Body Report, EU - Biodiesel, paras. 6.81 and 6.83.
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4. THE EUROPEAN UNION ACTED INCONSISTENTLY WITH ARTICLES 2.2
AND 2.2.2(III) OF THE ANTI-DUMPING AGREEMENT BY (1) FAILING TO ESTABLISH
A CAP FOR THE PROFITS AND (2) BY NOT BASING THE AMOUNTS FOR PROFITS ON
A REASONABLE METHOD

6. Indonesia wishes to emphasize that Article 2.2.2(iii) of the Anti-Dumping Agreement
imposes two separate obligations, namely that (1) the amount for profits is determined on the
basis of "any other reasonable method"; and (2) that this amount for profits must not exceed the
ceiling defined under this subparagraph, i.e. "the profit normally realized by other exporters or
producers on sales of products of the same general category in the domestic market of the country
of origin".* Therefore, the failure to calculate the cap in itself constitutes a violation of
Article 2.2.2(iii) of the Anti-Dumping Agreement as the Panel held in EU - Footwear (China).®

4.1. Failure by the European Union to calculate the cap mandated by Article 2.2.2(iii) of
the Anti-Dumping Agreement

7. The European Union claims that it was not able to calculate the cap as the sampled
companies did not have domestic sales in the ordinary course of trade of the same general
category® and there "cannot be an obligation on an investigating authority to calculate the profit
cap when the necessary information for such calculation does not exist".”

8. First, the Panel held in EU - Footwear (China) that it not being possible to establish the
profit cap does not excuse a WTO Member from complying with the requirements of
Article 2.2.2(iii) of the Anti-Dumping Agreement. In this connection, Indonesia considers that, as
explained in Indonesia's reply to Question 5 by the Panel, the reference to "profit normally
realized" in Article 2.2.2(iii) of the Anti-Dumping Agreement has no bearing on the obligation to
calculate the cap. At most, the reference to "normally" qualifies the profit realized but not the
obligation to calculate the profit cap itself.

9. Second, Indonesia notes that it was only during the present Panel proceeding that the
European Union advanced the argument that it was not possible to establish the profit cap.
Therefore, the European Union's justification for its failure to calculate the cap - i.e. that sampled
companies did not have domestic sales in the ordinary course of trade of the same general
category — needs to be rejected as a post factum justification.

10. Third, Indonesia does not consider that it was not possible to establish the profit cap in the
present investigation. Even assuming that the sampled Indonesian exporting producers did not
have any sales of the same general category of products, Indonesia notes that there is nothing in
the Anti-Dumping Agreement that prevents an investigating authority to seek to obtain the
necessary data from other producers in the exporting country. In this regard, Indonesia explained
in its reply to Question 68 by the Panel that even if an investigating authority is unsuccessful in
obtaining the data necessary to calculate the cap from other exporters or producers, it can still
seek to obtain this information from publicly available sources.

11. In the present case, however, there is no information on the record at all that the
European Union even attempted to contact (other) Indonesian companies to provide information
that would enable the European Union to calculate the cap. Likewise, there is no information on
the record that the European Union has otherwise made any efforts to obtain data on the profits
obtained by producers of the same general category of products. As noted by Indonesia in its
replies to Questions 64 and 68 by the Panel, there is instead evidence on the record that the
European Union did have the necessary data to calculate the cap but opted not to use this
information.

12. Finally, Indonesia submits that the European Union's claimed impossibility to calculate the
profit cap is due to the European Union's own unwarranted limitation of the same general category
of products to "other fuels". As Indonesia noted in its reply to Question 69 by the Panel, the

4 See Panel Report, EU - Biodiesel, para. 7.331. See also Panel Report, EC - Bed Linen, para. 6.97;
Panel Report, Thailand — H-Beams, para. 7.124 and ft.151 to para. 7.124; and Panel Report, EU - Footwear
(China), para. 6.52.

5 Panel Report, EU - Footwear (China), para. 7.301.

6 See EU FWS, paras. 39 and 50-51. See also EU Oral Statement, para. 26.

7 See EU Oral Statement, para. 25. See also EU Reply to Panel Questions, paras. 2, 5 and 7.
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European Union is defining the same general category of products in such a way that - in the end
- no products are left within the same general category of products. This limitation has not only
resulted in the illogical result that the scope of the product concerned is broader than the scope of
the same general category of products but also, if one were to follow the European Union's
interpretation that an investigating authority is not under an obligation to calculate the profit cap
when the necessary data are not available, in a situation where the European Union escaped its
obligations under Article 2.2.2(iii) of the Anti-Dumping Agreement.

4.2. The European Union did not apply a reasonable method to calculate the profit
margin

13. Indonesia submits that by not considering all the available evidence before it and by not
taking into account the factual differences between Argentine and Indonesian producers (although
the European Union has now acknowledged these differences), the European Union failed to
determine the amount of profit based on a reasonable method as mandated by Article 2.2.2(iii) of
the Anti-Dumping Agreement.

14. The European Union argues that using a profit margin obtained by the same industry in
another country during a different period as a starting point to determine the reasonable profit
margin pursuant to Article 2.2.2(iii) of the Anti-Dumping Agreement is allowed as the
Appellate Body held in EU - Biodiesel that data from outside the country of origin can be used.
However, while the profits obtained by the European Union industry during the years 2005-2006
may possibly constitute a relevant starting point to determine the reasonable profit margin for
Indonesian biodiesel producers, it may also be necessary to adapt this information/evidence
obtained from a third country to approximate the profit margin that would have been realized if
the prodsuct under consideration had been sold in the ordinary course of trade in the exporting
country.

4.3. Conclusion

15. The European Union did not establish "the profit normally realized by other exporters or
producers on sales of products of the same general category in the domestic market of the country
of origin" as required under Article 2.2.2(iii) of the Anti-Dumping Agreement and, consequently,
did not ensure that the profit margin of 15% used for the calculation of the normal value for
Indonesian producers did not exceed this level of profit.

16. As a result of these violations of Article 2.2.2(iii) of the Anti-Dumping Agreement, the
European Union also acted inconsistently with Article 2.2 of the Anti-Dumping Agreement when
determining the profit margin.

5. FAILURE TO CONSTRUCT THE EXPORT PRICE ON THE BASIS OF THE PRICE AT
WHICH THE IMPORTED BIODIESEL WAS FIRST RESOLD TO INDEPENDENT BUYERS
IN THE EUROPEAN UNION: VIOLATION OF ARTICLES 2.3 AND 2.4 OF THE ANTI-
DUMPING AGREEMENT

17. The European Union did not include the premium on account of double counting for sales
made by a related importer of the Indonesian company in the European Union, of biodiesel
produced from Palm Fatty Acid Distillate ("PFAD") to the first independent customer in the
European Union.

18. The European Union considered that even if the premiums were included in the export price,
they would subsequently need to be deducted as a difference that affects price comparison under
Article 2(10)(k) Basic Regulation (i.e. Article 2.4 of the Anti-Dumping Agreement).’ In this
connection, it is important to note that the European Union in fact did not first include the "double
counting premium" in the export price and did not thereafter deduct it from the export price to
ensure price comparability.

8 See in this connection Panel Report, EU - Biodiesel, para. 7.347.
° Definitive Regulation, Exhibit IDN-2, recital 100.
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5.1. Interplay between Article 2.3 and 2.4 of the Anti-Dumping Agreement

19. Indonesia considers that the European Union's treatment of the "double counting premium"
is an issue regarding the determination of the export price and thus falls under the disciplines of
Article 2.3 of the Anti-Dumping Agreement as well as the rules set out in the fourth and fifth
sentences of Article 2.4 of the Anti-Dumping Agreement. Therefore, the legality of the
European Union's decision to exclude the "double counting premium" from the export price cannot,
in principle, be assessed from the perspective of the rules applicable to allowances for differences
affecting price comparability under Article 2.4 of the Anti-Dumping Agreement.

5.2. The "double counting premium" constitutes part of the price of the PFAD-based
biodiesel

20. The European Union has focused its defense under the present claim on the fact that
Article 2.3 of the Anti-Dumping Agreement refers to the price of the product (and not the
premium), the price of what is imported (i.e. the product and not the premium) and the price of
what is resold (which is the product and not the premium).'® However, the European Union ignores
that the related importer and the Italian customers contractually agreed that the premium is
payable for the biodiesel sold. In addition, as the European Union itself confirmed in the
Provisional Regulation, the amount of the premium was intrinsically connected to the physical and
technical characteristics of the product sold by the related importer. As specified in its reply to
Question 78 by the Panel, Indonesia submits that given that the "double counting premium" was
actually paid for the concerned transactions and is intrinsically linked to what was sold, the
premium should be included in the price at which the product was first resold.

21. The only permitted deductions from the export price to arrive at the constructed export
price are the deductions mentioned in the fourth sentence of Article 2.4 of the Anti-Dumping
Agreement, that is, "allowances for costs, including duties and taxes, incurred between
importation and resale, and for profits accruing". As Indonesia explained in its reply to Question 33
by the Panel, the "double counting premium" is not "a cost, including duty and taxes, incurred
between importation and resale". Likewise, the "double counting premium" cannot be taken into
consideration as an allowance for "profits accruing" as the European Union had already deducted a
notional 5% profit margin as an allowance.!?

5.3. The European Union cannot rely on rules regarding differences that affect price
comparability in Article 2.4 to justify a derogation from the rules in Article 2.3 and
the fourth and fifth sentences of Article 2.4

22. Indonesia submits that the legality of the European Union's decision to not include the
"double counting premium" as part of the export price cannot be assessed from the perspective of
the rules regarding differences that affect price comparability as set out in Article 2.4 of the Anti-
Dumping Agreement as the European Union did not exclude the double counting premium from the
export price on this basis.

23. For the sake of argument, Indonesia notes that even if the "double counting premium"
could be deducted from the export price on the basis of Article 2.4 of the Anti-Dumping
Agreement, the inclusion of the "double counting premium" in the export price and then its
possible subsequent deduction under Article 2.4 of the Anti-Dumping Agreement could still have an
impact on the final duty. Indonesia hereby explained in response to Question 81 by the Panel that
under the practice of the European Union, this impact entails that the inclusion of the premium
results in a higher export price, which will in turn result in a lower injury margin and, therefore,
possibly in a lower duty.

5.4. Conclusion

24. Indonesia submits that the European Union violated Article 2.3 and the fourth and fifth
sentences of Article 2.4 of the Anti-Dumping Agreement by failing to properly construct the export
price as the starting point for the construction of the export price was incorrect. The
European Union failed to take into account and in fact artificially excluded the "double counting

10 EU Reply to Panel Questions, para 45.
11 provisional Regulation, Exhibit IDN-1, recital 68 and Definitive Regulation, Exhibit IDN-2, recital 98.
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premium" from the resale prices charged by the related importer to independent customers in Italy
for the sales of PFAD-based biodiesel. This resulted in the unreasonable rejection of the actual
resale price of the related importer and the use of a deflated starting point for the construction of
the export price for the related importer which, in turn, resulted in an artificial reduction of the
constructed export price.

6. CLAIMS REGARDING THE INJURY ASSESSMENT: THE FINDINGS OF THE
EUROPEAN UNION IN RESPECT OF PRICE UNDERCUTTING ARE IN VIOLATION OF
ARTICLES 3.1 AND 3.2 OF THE ANTI-DUMPING AGREEMENT

6.1. Price comparability

6.1.1. The European Union's two-step approach for the price effects analysis
is internally incoherent and does not solve the problem of non-comparability of
prices on account of physical differences and significant volume differences

25. The European Union identified that the price of Indonesian PME was not comparable to the
price of the Union sales of CFPP 13°C biodiesel because of significant differences in volumes. To
account for differences in volumes, the European Union used a "two-step" approach:

e The European Union calculated the price difference between CFPP 13°C and CFPP 0°C sales
of the Union industry. The price difference amounted to 17.35%;

e The European Union made an upward adjustment of 17.35% to the price of the Indonesian
PME and compared the adjusted PME price to the average prices of the Union sales of
CFPP 0°C biodiesel.

26. This methodology is in breach of Articles 3.1 and 3.2 of the Anti-Dumping Agreement
because (1) through the use of "two-step" approach the European Union did not mitigate the
problem of non-comparability of PME and Union biodiesel sales prices on account of significant
differences in volume and (2) the calculation of the adjustment on account of physical differences
between PME and CFPP 0°C biodiesel is internally incoherent and unreasonable.

6.1.2. Prices of Union sales of CFPP 13°C biodiesel cannot serve as the basis
for the calculation of the adjustment on account of physical differences

27. A price effects analysis should have been performed in respect of all or substantively all
sales of the sampled Union producers. Such comparison would necessitate both an adjustment on
account of physical differences and substitutability and price correlation analysis, as explained in
more detail below. However, the price of the Union sales of CFPP 13°C biodiesel is not an
appropriate starting point for calculating such adjustment on account of significant differences in
quantities.

28. There are additional reasons that disqualify the price of the Union sales of 13°C biodiesel
from being used as the basis for calculating the adjustment on account of physical differences.
First, the European Union confirmed that it did not investigate the origin of the feedstock used to
produce Union CFPP 13°C biodiesel.’> Second, the European Union itself acknowledged that the
production of PME and SME in the European Union is uneconomical because of the high feedstock
prices (inclusive of additional costs) and that it is much more economical to import the products.!3

6.1.3. Failure to account for different CFPP values of the imported
Indonesian PME

29. Indonesia notes that the CFPP values of PME from Indonesia in fact ranged from CFPP 7°C
to CFPP 17°C. Around 19% of PME imports from Indonesian in the IP had CFPP values, other than
CFPP 13°C. Yet all the prices of all imports of PME from Indonesia were adjusted by the same
amount (17.35%) without regard to the actual CFPP values of the imported product.

12 5ee EU Reply to Indonesia Questions, para. 5.
13 provisional Regulation, Exhibit IDN-1, recital 134.
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6.1.4. Availability of alternative methods for the calculation of the adjustment
on account of physical differences

30. The European Union claims that it calculated the adjustment on account of physical
differences based on the price of the Union sales of CFPP 13°C biodiesel because it had no other
data on the basis of which such adjustment could have been calculated. Indonesia maintains,
however, that such adjustment could have been made on the basis of the feedstock prices, as was
the case in the US - Biodiesel investigation.

6.2. Finding of "significant price undercutting”

6.2.1. The European Union's finding of "significant price undercutting" even in
respect of Union sales of CFPP 0°C biodiesel is limited to a simple mathematical
comparison

31. The European Union's "price undercutting analysis" consisted of a simple mathematical
comparison between the export price of PME and the price of the Union industry sales of CFPP 0°C
biodiesel. The European Union did not provide any explanation as to the mechanism through which
such a mathematical price difference could have had an impact on the price of CFPP 0°C biodiesel
and failed to analyze the price trends over the period of investigation.

32. The argument of the European Union that it complied with the requirements of Articles 3.1
and 3.2 of the Anti-Dumping Agreement because it analyzed the market share of the subject
imports from Indonesial® is off the point. Indonesia's argument is concerned with the lack of a
price correlation and substitutability analysis between two different products: Indonesian PME and
Union industry CFPP 0°C biodiesel. Without such analysis, the finding of the European Union in
respect of the price difference between PME and Union produced CFPP 0°C biodiesel is limited to a
mathematical comparison as opposed to a determination as to whether PME prices had any effects
on the prices of the Union produced CFPP 0°C biodiesel.

33. In Indonesia's opinion, considering that the price comparison was made between different
types of biodiesel, the price effects analysis should have involved at the very least the following
aspects:

a. a discussion of the substitutability (including the extent of substitutability) between PME
and CFPP 0°C biodiesel;

b. a discussion of the price correlation between these two products; and

C. the degree of the impact that movement of prices of imported PME might have on the

Union sales of CFPP 0°C biodiesel.

6.2.2. The European Union's finding of "significant price undercutting” of
Union sales of CFPP 0°C biodiesel is contradicted by the evidence on the
investigation record

34. The Union industry imported up to 60% of all imports in the IP of biodiesel from Argentina
and Indonesia. Considering that the vast majority of Indonesian PME is bought by the Union
producers and that the blends produced by the Union industry are priced at the same level,
irrespective of whether Indonesian PME is incorporated in the blend or not, the evidence on the
investigation record shows that there is no price undercutting by PME of the prices of the Union
sales of CFPP 0°C biodiesel.

6.2.3. The European Union failed to perform a dynamic assessment of price
developments and trends in the relationship between the prices of imported PME
and Union sales of CFPP 0°C biodiesel over the duration of the POI

35. As confirmed by the Appellate Body in China - HP-SSST (Japan), the investigating
authority must undertake a dynamic assessment of price developments and trends in the
relationship between the prices of the dumped imports and those of domestic like products over

4 EU Oral Statement, para. 43.
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the duration of the POI.!* Indonesia specified in its reply to Question 106 by the Panel that the
term "period of investigation" in this finding refers to the whole period of investigation in respect of
injury.

36. In the investigation at issue the period of investigation in respect of injury covered the
period from 1 January 2009 to 30 June 2012. Yet, the European Union's price undercutting
analysis only covered the period of 1 July 2011 to 30 June 2012. In this regard, Indonesia
explained in its reply to Question 107 by the Panel that the European Union's price undercutting
analysis refers to the price comparison between PME and CFPP 0°C biodiesel for the period of
1 July 2011 to 30 June 2012 only and, therefore, does not constitute an analysis of price trends
over the entire period of investigation in respect of injury.

6.2.4. The European Union "price effects" analysis was limited to a mere 37%
of the sales of the sampled Union producers and did not assess the significance of
price undercutting for the remaining 63% of the sales of the Union industry

37. In its responses to the questions posed by the Panel, the European Union confirmed that its
price effects analysis concerned only 37% of the sales of the sampled Union companies. As
confirmed by the Appellate Body, for the purpose of the price effect analysis and the consideration
of "significant price undercutting”, an investigating authority is obliged to assess the significance of
price undercutting by the dumped imports in relation also to the proportion of the domestic
production, in respect of which no strict mathematical price comparison has been made. The
European Union should have, therefore, assessed the "significance" of the price undercutting also
in relation to the remaining 63% of the sales of the Union industry.

6.2.5. Conclusion

38. In light of the foregoing, Indonesia submits that the findings of the European Union in
respect of the price effects of allegedly dumped Indonesian and Argentine imports and in
particular, the findings of the European Union in respect of the price undercutting, were not based
on an objective examination of positive evidence as mandated by Articles 3.1 and 3.2 of the Anti-
Dumping Agreement.

7. THE EUROPEAN UNION ACTED INCONSISTENTLY WITH ARTICLE 9.3 OF THE ANTI-
DUMPING AGREEMENT AND ARTICLE VI:2 OF THE GATT 1994 IN IMPOSING AND
LEVYING ANTI-DUMPING DUTIES IN EXCESS OF THE MARGIN OF DUMPING THAT
SHOULD HAVE BEEN ESTABLISHED IN ACCORDANCE WITH ARTICLE 2 OF THE
ANTI-DUMPING AGREEMENT

39. Indonesia demonstrated that, in determining the amount of the dumping margin, the
European Union acted inconsistently with Articles 2.2, 2.2.1.1, 2.2.2(iii), 2.3 and 2.4 of the Anti-
Dumping Agreement and with Article VI:1 of the GATT 1994. Indonesia submits that, through
these violations, the European Union imposed on Indonesian producers an anti-dumping duty
exceeding the margin of dumping established in compliance with Article 2 of the Anti-Dumping
Agreement. This constitutes a violation of Article 9.3 of the Anti-Dumping Agreement and
Article VI:2 of the GATT 1994.

40. The European Union did not provide any defence or explanations with respect to these
claims. Accordingly, where one party files a claim and meets the requirement of the working
procedures and due process, establishing a prima facie case, and the other party does not
respond, a panel must find in favour of the complaining party. A failure to engage with and be
responsive to a point raised by the other party is conceptually equivalent to a failure to appear.

15 Appellate Body Report, China - HP-SSST (Japan), para. 5.161. In China - HP-SSST (Japan), the
period of investigation (POI) for the determination of dumping was from 1 July 2010 to 30 June 2011, and
the POI for the determination of injury was from 1 January 2008 to 30 June 2011. See ibid., ft. 20.
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8. INCONSISTENT APPLICATION AND DEFINITIVE COLLECTION OF PROVISIONAL
ANTI-DUMPING DUTIES: ARTICLES 7.1, 7.2, 9.2 AND 9.3 (CHAPEAU) OF THE ANTI-
DUMPING AGREEMENT

41. Indonesia has explained that it does not challenge the provisionally estimated dumping
margin and the imposition of the provisional duties as such but rather that part of the Definitive
Regulation that ordered the definitive collection of the provisional duties.!® In its reply to
Question 111 by the Panel, Indonesia clarified that it does not seek any findings in respect of the
Provisional Regulation but instead seeks a finding that the European Union incorrectly (imposed
and) definitively collected a provisional anti-dumping duty in excess of the actual provisional
margin of dumping in the Definitive Regulation.

42. This does not mean, however, that Article 7 of the Anti-Dumping Agreement is irrelevant.
Indeed, Indonesia does challenge that part of the Definitive Regulation that ordered the collection
of the provisional duties. Those provisional duties were established pursuant to Article 7 of the
Anti-Dumping Agreement and, therefore, Article 7 of the Anti-Dumping Agreement remains
relevant.

8.1. Legal claims

43. As confirmed by various panels and the Appellate Body, the basic rules for all aspects of
the determination of dumping are set out in Article 2 of the Anti-Dumping Agreement.!’
Furthermore, as noted by the panel in US - Shrimp (Viet Nam), "any 'margin of dumping'
calculated or relied upon by an investigating authority in the context of the application of the

disciplines of the Agreement must be calculated consistently with Article 2 and its various

paragraphs".®

44, It follows that, both the "preliminary affirmative determination" of "dumping" and the
calculation of the "provisionally estimated margin of dumping" should be made in compliance with
the rules set out in Article 2 of the Anti-Dumping Agreement. Therefore, as per Article 7.2 of the
Anti-Dumping Agreement, the provisional duty may not exceed the provisionally estimated margin
of dumping determined in compliance with the rules set out in Article 2 of the Anti-Dumping
Agreement.

8.2. Interpretation of "provisionally estimated margin of dumping” in Article 7.2

45, In interpreting the terms "provisionally estimated margin of dumping"” in Article 7.2 of the
Anti-Dumping Agreement, the European Union solely focuses on the "provisionally estimated" part
of that phrase.

46. Indonesia acknowledges that the phrase "provisionally estimated" reflects the fact that the
burden of proof on an investigating authority at the provisional stage may be different and less
onerous than the burden of proof which an investigating authority should meet in order to impose
definitive anti-dumping duties. However, the provisionally estimated margin of dumping should
still be calculated in compliance with the disciplines set out in Article 2, albeit on the basis of the
totality of evidence before the investigating authority at the time when the provisional measures
are imposed. Had this not been the case, Article 7.1(ii) and the condition in Article 7.2 that
"provisional measures" should not exceed "the provisionally estimated margin of dumping" would
be rendered inutile.

8.3. Relevance of Article 10.3 of the Anti-Dumping Agreement

47. The European Union has argued that the relevant provision is Article 10.3 (as well as
Article 10.5) of the Anti-Dumping Agreement.

48. Indonesia does not dispute that Article 10.3 of the Anti-Dumping Agreement is of relevance
to the present claim. However, the fact that Indonesia did not claim a violation of Article 10.3 of

16 See Indonesia Oral Statement, para. 59. See also Indonesia Reply to Questions, paras. 95-96.

17 panel Report, Mexico - Anti-Dumping Measures on Rice, para. 7.139; Panel Report, US - Hot-Rolled
Steel, paras. 7.115, 7.116.

18 panel Report, US - Shrimp (Viet Nam), para. 7.213. (emphasis added).
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the Anti-Dumping Agreement does not mean that the European Union did not violate Articles 7.1,
7.2, 9.2 and 9.3 of the Anti-Dumping Agreement.

49. In this connection, Indonesia notes that by relying on Article 10.3 of the Anti-Dumping
Agreement, the European Union is reading into Article 7.2 an exception that does not exist,
namely that if the definitive anti-dumping duty is higher than the provisional duty based on an
inconsistent determination of the margin of dumping, such an erroneously calculated provisional
anti-dumping duty may still be definitively collected. However, there is nothing in Article 10.3 of
the Anti-Dumping Agreement to suggest that Article 10.3 can serve as an exception to the
obligations in Article 7.2, i.e. that the provisional duty cannot exceed the provisionally estimated
margin of dumping in the first place.

8.4. The relevance of an Article 2 claim for claiming a violation of Article 7.2

50. In its replies to the Panel's Questions, the European Union repeatedly argues that a party
wishing to make a representation about some element of the provisional determination, would
have to invoke Article 2 of the Anti-Dumping Agreement and that Indonesia did not do so.%?

51. Indonesia does not consider that it was necessary to include a violation of Article 2 of the
Anti-Dumping Agreement in its request for consultations and the request for the establishment of
the Panel, because Indonesia requests findings that the European Union violated Articles 7.1, 7.2,
9.2 and 9.3 of the Anti-Dumping Agreement.

8.5. Conclusion

52. In light of the foregoing, Indonesia submits that the European Union acted inconsistently
with Articles 7.1, 7.2, 9.2 and 9.3 (chapeau) of the Anti-Dumping Agreement because it applied
and definitively collected a provisional anti-dumping duty on imports from one exporting
Indonesian producer in excess of the provisionally estimated margin of dumping for this exporting
producer.

19 See EU Reply to Panel Questions, paras. 77, 79, 80, 84 and 86.
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Executive summary of statement of Indonesia at second meeting of the Panel

I Failure to calculate the cost of production on the basis of the records kept by the
producers
1. Indonesia submits that the EU acted inconsistently with the obligation laid down in the first

sentence of Article 2.2.1.1 of the Anti-Dumping Agreement (and therefore also with Article 2.2 of
the Anti-Dumping Agreement and with Article VI:1(b)(ii) of the GATT 1994) since it did not
calculate the costs of production of the Indonesian exporting producers on the basis of the records
kept by these producers.

2. As of today, the European Union has not rebutted this claim by Indonesia and has remained
silent. The EU has neither put forward a defence nor has it contested the factual description of
Indonesia. This claim by Indonesia must therefore succeed.

II Failure to construct the normal value on the basis of the cost of production in
Indonesia

3. This second claim is similar to Indonesia's first claim under Article 2.2.1.1 of the Anti-
Dumping Agreement and is based on a set of circumstances essentially identical to the factual
circumstances of Argentina's claim under Article 2.2 of the Anti-Dumping Agreement with respect
to the European Union's decision to substitute the cost of soybeans in the records of the Argentine
exporting producers by an average of the FOB reference price. Indonesia recalls that both the
Panel' and the Appellate Body? found the European Union's approach in that respect to be
inconsistent with Article 2.2 of the Anti-Dumping Agreement. Indonesia considers that the
European Union's approach to substitute the CPO costs in the records of the Indonesian exporting
producers with the reference price should be likewise found to be inconsistent with Article 2.2 of
the Anti-Dumping Agreement.

4, Again, the European Union has remained silent. Accordingly, where one party files a claim
and meets the requirement of the working procedures and due process, establishing a prima facie
case, and the other party does not respond, a panel must find in favour of the complaining party.>
A complete failure to engage with and be responsive to a point raised by the other party is
conceptually equivalent to a failure to appear.

IITI Incorrect determination of the profit

5. As a third claim, Indonesia has previously explained that the method applied by the
European Union to calculate profits for the Indonesian exporting producers was inconsistent with
Article 2.2 and Article 2.2.2(iii) of the Anti-Dumping Agreement in that the European Union failed
to calculate the cap for profits and, consequently, ensure that the profit margin did not exceed
such a cap. In addition, the amounts of profits established were not determined on the basis of a
reasonable method.

6. Indonesia wishes to emphasize that Article 2.2.2(iii) of the Anti-Dumping Agreement
imposes two separate obligations, namely that (1) the amount for profits is determined on the
basis of "any other reasonable method"; and (2) that this amount for profits must not exceed the
ceiling defined under this subparagraph, i.e. "the profit normally realized by other exporters or
producers on sales of products of the same general category in the domestic market of the country
of origin".* Therefore, the failure to calculate the cap in itself constitutes a violation of
Article 2.2.2(iii) of the Anti-Dumping Agreement as the panel held in EU - Footwear (China).®

! panel Report, EU - Biodiesel, para. 7.260.

2 Appellate Body Report, EU - Biodiesel, paras. 6.81 and 6.83.

3 See for example US - Wool Shirts and Blouses.

4 See Panel Report, EU - Biodiesel, para. 7.331. See also Panel Report, EC - Bed Linen, para. 6.97;
Panel Report, Thailand — H-Beams, para. 7.124 and ft.151 to para. 7.124; and Panel Report, EU - Footwear
(China), para. 6.52.

5 Panel Report, EU - Footwear (China), para. 7.301.
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ITII.1 Failure to calculate the cap mandated by Article 2.2.2(iii) of the Anti-Dumping Agreement

7. Indonesia notes that the European Union's position is that it was not possible to calculate
the cap and that, therefore, there was no obligation to comply with this obligation. Indonesia
disagrees with the European Union's position for the following reasons.

8. First, Indonesia considers that an alleged impossibility to establish the profit cap does not
excuse a WTO member from complying with the requirements of Article 2.2.2(iii) of the Anti-
Dumping Agreement. In EU - Footwear, the panel explicitly held that "even assuming it to be the
case that relevant data on the basis of which the cap could be calculated was not available to the
Commission in this case, we fail to see how this discharges the Commission from complying with
the requirements of the AD Agreement".® In this respect, Indonesia notes that the reference to
"profit normally realized" in Article 2.2.2(iii) has no bearing at all on the obligation on an
investigating authority to calculate the cap.

9. Second, Indonesia does not agree it was not possible to calculate the profit cap in the
present investigation and, in any event, prior to the present Panel proceeding, the European Union
never made this argument. Even assuming that the sampled exporting producers did not have any
sales of the same general category of products - which Indonesia denies - there is nothing in the
Anti-Dumping Agreement that prevents an investigating authority to seek to obtain the necessary
data elsewhere.

10. Finally, the European Union's claimed impossibility to calculate the profit cap is due to the
European Union's own limitation of the same general category of products to "other fuels" and its
disregard of data of sales of blends of biodiesel and mineral diesel. Indonesia considers that
limiting the scope of the same general category of products to only "other fuels" was biased and
subjective and resulted in a (intended or not) non-compliance with Article 2.2.2(iii) of the Anti-
Dumping Agreement.

II1.2 The European Union did not apply a reasonable method to calculate the profit margin

11. As the presence of the cap in Article 2.2.2(iii) of the Anti-Dumping Agreement is the only
objective criterion to measure the reasonability of the method used to determine the profit margin
and the European Union failed to calculate this cap, Indonesia submits that whether the method
used by the European Union to determine the profit margin is a reasonable method warrants extra
scrutiny.

12. Indonesia hereby concludes that by failing to consider all the available evidence before it,
particularly taking into account the now acknowledged factual differences (and especially the lower
short and medium term borrowing rate) between Argentine and Indonesian producers, the
European Union failed to determine the amount of profit based on reasonable method.

IV  Claims regarding the determination of the export price

13. Indonesia submits that the European Union acted inconsistently with Articles 2.3 and 2.4 of
the Anti-Dumping Agreement by failing to construct the export price for one exporter on the basis
of the price at which the imported biodiesel was first resold to an independent buyer in the EU.

14. During the course of the present proceedings, it has become clear that although the
European Union suggested that the "double counting premium" would have to be deducted again
had it been included in the export price as an allowance necessary in order to take account for
differences that affect price comparability, the European Union in fact did not include the "double
counting premium" in the export price in the first place as opposed to deducting it from the export
price to ensure price comparability.”

15. Considering the different subject matter of Articles 2.3 (including the fourth and
fifth sentences of Article 2.4) and Article 2.4, the rules regarding differences that affect price
comparability in Article 2.4 cannot serve as a justification for a derogation from the rules of
Article 2.3 as held by the panels in EU - Biodiesel and EU - Footwear.

6 Ibid., para. 7.300.
7 See EU's reply to question 34 of the Panel.
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16. The European Union has now focused its defense under the present claim on the fact that
Article 2.3 of the Anti-Dumping Agreement refers to (1) the price of the product (and not the
premium): (2) the price of what is imported (i.e. the product and not the premium) and; (3) the
price of what is resold (which is the product and not the premium).® Indonesia submits, however,
that the "double counting premium" is part of the "price at which the imported products are first
resold" and that, therefore, the European Union's non-inclusion of the "double counting premium"
as part of the resales price was neither proper nor reasoned and adequate and hence entirely
inconsistent with Article 2.3 of the Anti-Dumping Agreement.

\'"/ Claims regarding the injury assessment

17. Indonesia submits that the European Union's price effects analysis falls foul of the
requirements in Articles 3.1 and 3.2 of the Anti-Dumping Agreement principally for two main
reasons. First, the European Union did not establish significant price undercutting by the PME
imports of the Union industry sales. Instead, the European Union's analysis was confined to a
mathematical comparison between the price of the imported biodiesel and the sale price of one
type of biodiesel sold by the Union industry. Second, even this mechanical comparison was riddled
with internal inconsistencies and errors.

V.1 Price comparability

18. Instead of comparing the PME prices directly with the prices of the Union industry sales of
biodiesel with CFPP 13°C, the European Union used its so-called two-step approach. The
cornerstone of this approach is that the European Union compared the prices of the Union
producer's sales of biodiesel of CFPP 13°C and CFPP 0°C and determined that the observed
difference would be used as an adjustment on account of physical differences.

19. Indonesia submits that the issue of price comparability also arises when comparing the price
of Union producers' sales of CFPP 13°C biodiesel with CFPP 0°C biodiesel. If anything, the two-step
approach taken by the European Union exacerbated the problem of price comparability. First, it did
not solve the problem of price comparability on account of differences in volumes. Second, it
necessitated making an adjustment on account of physical differences.

V.2  Price undercutting

20. As confirmed by the Appellate Body in China - HP-SSST (Japan), the investigating
authority's finding of the "significant" price undercutting is that of an effect of the dumped imports
on the domestic prices.® Thus, Indonesia understands this requirement to necessitate a thoughtful
and thorough analysis of the impact of the price of the imported product on the price of the
domestic product taking into account the specifics of the case.

21. Contrary to this requirement, the finding of the European Union in respect of the price
difference between PME and Union produced CFPP 0°C biodiesel is limited to a mathematical
comparison as opposed to a determination as to whether PME prices had any effects on the prices
of the Union produced CFPP 0°C biodiesel or Union produced biodiesel generally.

22. As explained in Indonesia's written submission, the two products, PME and Union industry
biodiesel with CFPP 0 have noticeably different physical characteristics, considerable price
differences and different modes of use. Considering that the price comparison was made between
different types of biodiesel, the price effects analysis should have involved at the very least the
following aspects:

e a discussion of the substitutability (including the extent of substitutability) between PME
and CFPP 0°C biodiesel;

e adiscussion of the price correlation between these two products; and

e the degree of the impact that movement of prices of imported PME might have on the
Union producers' sales of CFPP 0°C biodiesel.

8 EU Reply to Panel Questions, para 45.
° Appellate Body Report, China - HP-SSST (Japan), para. 5.180.
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VI Consequential violations

23. Indonesia submits that, through these violations, the European Union imposed on
Indonesian producers an anti-dumping duty exceeding the margin of dumping established in
compliance with Article 2 of the Anti-Dumping Agreement. This constitutes a violation of Article 9.3
of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994. The European Union did not
provide any defence or explanations with respect to these claims.

VII Collection of duties that were never owed

24. The European Union ordered the definitive collection of the provisional duty for one company
even though the European Union knew at that time that the correct provisional dumping margin
was lower than the provisional duty it ordered to be definitively collected.

25. Although Indonesia has previously explained that it does not challenge the provisionally
estimated dumping margin and the imposition of the provisional duties as such, that does not
mean that Article 7 of the Anti-Dumping Agreement is irrelevant. Indeed, Indonesia does challenge
that part of the Definitive Regulation that ordered the collection of the provisional duties, which
were established pursuant to Article 7 of the Anti-Dumping Agreement. Therefore, Article 7 of the
Anti-Dumping Agreement remains relevant.

26. Article 7.2 of the Anti-Dumping Agreement states that the provisional duty cannot be higher
than the provisionally estimated margin of dumping. By virtue of the opening phrase of Article 2.1
of the Anti-Dumping Agreement and as confirmed in WTO jurisprudence, the definition of "margin
of dumping" applies in the same manner throughout the Anti-Dumping Agreement and does not
vary under the various provisions of the Agreement.'® Furthermore, as noted by the panel in US -
Shrimp (Viet Nam), "any 'margin of dumping' calculated or relied upon by an investigating
authority in the context of the application of the disciplines of the Agreement must be calculated

consistently with Article 2 and its various paragraphs".!!

27. In this connection, Indonesia also submits that, contrary to the newly raised claim by the
European Union, it was not necessary to include a violation of Article 2 of the Anti-Dumping
Agreement because Indonesia requests findings that the European Union violated Articles 7.1, 7.2,
9.2 and 9.3 of the Anti-Dumping Agreement.

28. Finally, in reply to the European Union's claim that the relevant article in this context is
Article 10.3 (and 10.5) of the Anti-Dumping Agreement, Indonesia does not dispute that
Article 10.3 of the Anti-Dumping Agreement is of relevance to the present claim. However, the fact
that Indonesia did not claim a violation of Article 10.3 of the Anti-Dumping Agreement does not
mean that the European Union did not violate Articles 7.1, 7.2, 9.2 and 9.3 of the Anti-Dumping
Agreement.

VIII Conclusions

29. For the reasons set out above, Indonesia submits that the European Union has acted
inconsistently with Articles 2.2.1.1, 2.2, 2.2.2(iii), 2.3 and 2.4 of the Anti-Dumping Agreement and
Article VI:1(b)(ii) of the GATT 1994 in the determination of the dumping margin as well as
Article 9.3 of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994 by imposing a duty
above the dumping margin calculated in accordance with Article 2 of the Anti-Dumping Agreement.

30. In addition, Indonesia submits that the European Union acted inconsistently with Articles 3.1
and 3.2 of the Anti-Dumping Agreement in its injury determination as well as with Articles 7.1,
7.2, 9.2 and the chapeau of Article 9.3 of the Anti-Dumping Agreement by ordering the definitive
collection of a provisional duty that is in excess of a correctly calculated dumping margin.

10 see Appellate Body Report, US - Continued Zeroing, para. 286. See also Appellate Body Report, US -
Zeroing (Japan), para.109 and Appellate Body Report, US - Stainless Steel (Mexico), paras. 94 and 96.
11 panel Report, US - Shrimp (Viet Nam), para. 7.213. (emphasis added).
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ANNEX B-3

FIRST EXECUTIVE SUMMARY OF THE
ARGUMENTS OF THE EUROPEAN UNION

1. INTRODUCTION

1. The European Union notes that Indonesia has maintained in its first written submission only
certain as applied claims raised in the panel request and it has completely abandoned its as such
claims. Accordingly, the European Union considers that there is no longer any basis for the Panel
to rule on the substance of those claims.

II. INDONESIA'S CLAIMS REGARDING THE ANTI-DUMPING MEASURES ON BIODIESEL

1. INDONESIA'S CLAIMS REGARDING THE CALCULATION OF THE COST OF PRODUCTION ON THE BASIS OF
THE _RECORDS KEPT BY THE PRODUCERS (ARTICLES 2.2 AND 2.2.1.1 oF THE ANTI-DUMPING
AGREEMENT AND ARTICLE VI:1(B)(11) OF THE GATT 1994)

2. Indonesia claims that in the biodiesel investigation the IA incorrectly rejected, for the
purposes of constructing the normal value, the data included in the records of the producers,
although these records were in accordance with the generally accepted accounting principles and
reasonably reflected the costs associated with the production and sale of biodiesel. Indonesia
submits that this is inconsistent with Articles 2.2 and 2.2.1.1 of the Anti-Dumping Agreement and
with Article VI:1(b)(ii) of the GATT 1994.

3. However, the European Union does not agree with Indonesia's presentation of the legal
assessment in EU - Biodiesel, and reminds the Panel that it has requested in EU - Biodiesel that
other aspects in Article 2.2.1.1 not pertaining to that case should not be subject to a legal
assessment. The Appellate Body took note of that request and it mentioned in EU - Biodiesel that
for the purpose of resolving the dispute it is the meaning of this condition that must be
ascertained, and not whether there are other circumstances in which the obligation in
the first sentence of Article 2.2.1.1 would not apply.

4. For similar reasons, the European Union submits that the respective interpretative question
is not within the scope of the present proceedings.

5. The European Union recalls that the IA decided the re-opening of the investigation also with
respect to Indonesia through the Commission Notice of initiation regarding the anti-dumping
measures in force on imports of biodiesel originating in Argentina and Indonesia, following the
recommendations and rulings adopted by the Dispute Settlement Body of the World Trade
Organisation in the EU - Anti-Dumping Measures on Biodiesel dispute (DS473). That Notice
expressly provides that "the legal interpretations contained in the Reports appear to be also
relevant for the investigation concerning Indonesia".

2. INDONESIA'S CLAIMS REGARDING THE CONSTRUCTION OF THE NORMAL VALUE FOR THE INDONESIAN
PRODUCERS UNDER INVESTIGATION ON THE BASIS OF THE COST OF PRODUCTION OF BIODIESEL IN THE
COUNTRY OF ORIGIN (ARTICLE 2.2 OF THE ANTI-DUMPING AGREEMENT AND ARTICLE VI:1(B)(11)
OF THE GATT 1994)

6. Indonesia claims that the European Union constructed the normal value of the Indonesian
investigated producers by replacing the costs of CPO inscribed in the records of the exporting
producers with the reference export price, which is different from the cost of production in the
country of origin.

7. With respect to the legal standard, the European Union highlights that the Appellate Body
has found that Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the
GATT 1994 do not contain additional words or qualifying language limiting the sources of
evidence to only those sources inside the country of origin. The reference to "in the country
of origin", in turn, suggests that information or evidence from outside the country of origin
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may need to be adapted in order to ensure that it is suitable to determine a "cost of
production” "in the country of origin". It recalled that Article 2.2.1.1 of the Anti-Dumping
Agreement identifies the "records kept by the exporter or producer under investigation" as the
preferred source for cost of production data to be used in such calculation.

8. The European Union does not consider that the first sentence of Article 2.2.1.1 precludes
information from other sources from being used in certain circumstances. Indeed, it is clear to us
that, in some circumstances, the information in the records kept by the exporter or producer under
investigation may need to be analysed or verified using documents, information, or evidence from
other sources, including from sources outside the country of origin. While such documents,
information, or evidence are from outside the country of origin, they would, nonetheless, be
relevant to the calculation of the cost of production in the country of origin.

9. The European Union reiterates that the IA decided the re-opening of the investigation also
with respect to Indonesia through the Commission Notice of initiation regarding the anti-dumping
measures in force on imports of biodiesel originating in Argentina and Indonesia, following the
recommendations and rulings adopted by the Dispute Settlement Body of the
World Trade Organisation in the EU - Anti-Dumping Measures on Biodiesel dispute (DS473). In
these circumstances the European Union makes the same comments as are set out above with
respect to the preceding claim.

3. THE EUROPEAN UNION DID NOT ACT INCONSISTENTLY WITH ARTICLES 2.2 AND 2.2.2(I1II) OF THE
ANTI-DUMPING AGREEMENT WHEN REASONABLY ESTABLISHING PROFITS IN CONSTRUCTING THE
NORMAL VALUE FOR THE INDONESIAN PRODUCERS UNDER INVESTIGATION

10. Indonesia disputes the fact that the respective profit margin was not established in relation
to a ceiling taking into account the "profit normally realized by other exporters or producers on
sales of products of the same general category in the domestic market of the country of origin".

11. Indonesia errs. Article 2.2.2 addresses two different scenarios. In a first scenario, the
amounts for profits shall be based on actual data pertaining to "the production and sales in the
ordinary course of trade of the like product by the exporter or producer under investigation" (the
preferred method). When there are no such sales in the ordinary course of trade, then there are
several alternatives (the second scenario), of which the last one refers to "any other reasonable
method".

12. There is no doubt that we are in the second scenario in the present case. The
third alternative method is different from the preferred method and from the first two alternative
methods. The third alternative method does not mention the source of the data that may be used.
Instead, it permits an IA to calculate profit amounts based on "any other reasonable method."

13. The European Union agrees that Article 2.2.2 does not limit the application of "any other
reasonable method" to data from any particular market (a particular country), but the constructed
normal value must be representative of the price of the like product (biodiesel).

14. The European Union will start, first, by recalling that the first two possibilities mentioned in
Article 2.2.2 were not available in the investigation at issue.

15. Second, the European Union will analyse whether the amounts for profits were determined
on the basis of "any other reasonable method" within the meaning of Article 2.2.2(iii) of the
Anti-Dumping Agreement.

16. Under Article 2.2.2(iii) it is not necessary to search for a particular methodology, as it is
sufficient to follow a reasonable approach. Indeed, Article 2.2.2(iii) does not state that only one
single method is suitable to calculate the profit margin.

17. In this respect, the IA's findings regarding the profit margin of the Indonesian producers are
explained in the Definitive Regulation at recital 84.

18. The European Union submits that the method on which the determination of the profit
margin was based took into account the following elements.
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19. First, the figure was appropriate on the basis of the reasonable amount of profit that a
relatively young, capital-intensive industry of this type under normal conditions of competition in a
free and open market could achieve in Indonesia.

20. Second, each assessment is made on a case-by-case basis and on its own merits; the
economic situation of Indonesian palm oil producers is different from that of Argentinian soya bean
producers.

21. Third, the 15% figure was not out of line with that adopted in other investigations.

22. Fourth, the short and medium term borrowing rate in Indonesia was around 12%, and it was
reasonable to expect biodiesel producing companies to obtain a profit margin that exceeded this
level. The medium-term borrowing rate has not been used by the IA to construct a profit margin,
but simply as an additional tool to verify ex post the reasonableness of the profit margin. This is
precisely what is required by Article 2.2.2(iii). The simple fact that the World Bank indicator for
short and medium-term borrowing rates was lower for Indonesia (12%) than for Argentina (14%)
cannot invalidate the reasonableness of testing the profit margin against such a benchmark and
the reasonableness of the profit margin as such.

23. The European Union posits that this represents a "method" for the calculation of the profits
that is "reasonable".

24. The interested parties' analysis of profit margins did not provide any further information that
would have allowed the IA to reasonably reconsider its own analysis. Credit cost adjustments of an
individual company cannot be used to establish a reasonable profit margin.

25. Even if it was not explicitly mentioned in the measure at issue, the profit realized by three of
the Indonesian producers was actually higher than 15%, while for the fourth producer it was only
slightly lower.

26. The European Union reiterates that the World Bank data on the short and medium-term
borrowing rate in Indonesia was only used in order to confirm the reasonableness of the 15%
profit margin, rather than to determine that margin. As the panel has found in EU - Biodiesel, the
European Union used a reasonable method with respect to determining the profit margin in that
case. Similarly, in the present case the Panel should also find that the European Union used a
reasonable method with respect to determining the profit margin regarding the products under
investigation from Indonesia.

27. Third, with regard to Indonesia's claim that the IA failed to calculate the cap for profits and
ensure that the profit margin did not exceed such a cap, the European Union recalls that
Article 2.2.2(iii) requires that the amount for profit "shall not exceed" the cap. The provision does
not require the express explanation for calculating such a cap, as Indonesia contends in its first
written submission. In that respect, an IA may in fact not exceed such a cap even absent any
express references to its calculations in the measure at issue.

28. Indonesia agrees, so there is no dispute between the parties, that there may be instances
when it is impossible to establish a cap. Defending Members cannot be required to do something
that is impossible. This is informed by the chapeau to Article 2.2.2 and the phrase "cannot be
determined on this basis".

29. "Normally" means that there may be circumstances which are not normal, in which some or
all of the data should not and, indeed, cannot be used. One example can be a statistical outlier -
that is, something that would be aberrational and abnormal, and therefore could not be used. The
European Union believes that there might be other circumstances which are not normal. For
example, all of the data might be obviously distorted by some act of the State - such as, for
example, an act artificially deeming a particular profit without any basis in fact. Conceptually,
there is little if any difference between the situation in which the data set is entirely populated with
data that is abnormal and therefore must be rejected and the situation in which there is no data at
all. Thus, the term "normally" confirms that, in such a situation, an IA does not have to calculate a
profit cap — because it does not have to do something that is impossible.
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30. The same data point could be, as a matter of fact, simultaneously not in the ordinary course
of trade, and not "normal" within the meaning of Article 2.2.2(iii), a proposition with which
Indonesia agrees. Accordingly, data which is not "normal" within the meaning of Article 2.2.2(iii)
should not be taken into account by an IA when considering "the same general category of
products". Only this way the method can be deemed "reasonable" within the meaning of the same
provision.

31. The approach of the IA is explained in particular in recital 9 et seq. of the Provisional
Regulation. The IA announced in the notice of initiation that it might limit to a reasonable number
the exporting producers in Indonesia, by selecting a sample in accordance with Article 17 of the
Basic Regulation.

32. In accordance with Article 17(1) of the Basic Regulation, the IA selected a sample of four
exporting producers based on the largest representative volume of exports of the product
concerned to the European Union.

33. It could be argued that the IA could have looked for data from other exporters or producers
of the same general category of products in the domestic market of the country of origin that were
not subject to the investigation. On the other hand, how could the IA have asked for data on profit
margins from exporters or producers of products of the same general category in Indonesia that
were not subject to the investigation? No producers of products of the same general category
came forward and provided data.

34. Indonesia claims that "the same general category of products" was construed too narrowly
by the IA and that it should include other oleochemicals.

35. While the text of Article 2.2.2 does not provide any elaboration as to the definition of "the
same general category of products," its chapeau and overall structure provide certain guidance.
The European Union recalls that the panel in Thailand — H-Beams has found that the broader "the
same general category of products", the more products other than the like product will be
included, and thus there will be more potential for the constructed normal value to be
unrepresentative of the price of the like product. Therefore, "the use even of the narrowest
general category that includes the like product is permitted".

36. A range of factors are relevant to the determination that a product does or does not belong
to "the same general category of products" for the purpose of Article 2.2.2. An IA is entitled to
focus on the demand side - this is a classic approach to such issues.

37. The European Union does not agree with the broad approach proposed by Indonesia. For the
purpose of the investigation at issue, "the same general category of products" with biodiesel may
not be other oleochemicals, irrespective of their end uses, which may constitute a different market
and have a different profit margin. The evidence provided by the Wilmar Group proves that the
profit margin for those oleochemicals is much smaller than the profit margin for biodiesel and thus
it is not relevant for biodiesel products.

38. It is perfectly possible for the product scope of an investigation to include A and B (such as
salmon and fillets) without that necessarily meaning that A and B are in the same general category
of products.

39. It is logic, as the case-law mentions, that "the same general category of products" is
narrowly defined, as the very rationale of employing this method is to construct a representative
profit, as close to the one achieved in normal market conditions. To the contrary, the prevention of
circumvention requires a broader approach to the similarities of different products. The narrowest
approach possible in this case would leave aside products which may be used so as to circumvent
the duties imposed (Definitive Regulation, recitals 23-24). This approach is similar to the
Appellate Body's finding that '[t]he accordion of "likeness" stretches and squeezes in different
places as different provisions of the WTO Agreement are applied'.

40. Finally, please also be mindful of the standard of review under Article 17(6)(i). Indonesia
has not demonstrated that the IA's establishment of the facts was improper or that its evaluation
of those facts was biased and lacked objectivity. Pursuant to the standard of review in
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Article 17(6)(i) the Panel must therefore reject the claim, even if the Panel considers that it might
have reached a different conclusion. The Panel must not attempt to step into the shoes of the IA.

41. Accordingly, the IA was not able to calculate a cap for profits and then ensure that the profit
margin did not exceed such a cap. Thus, the reasonable profit margin of 15% fulfils the conditions
laid down in Article 2.2.2(iii).

4. INDONESIA'S CLAIMS IN RELATION TO THE EXPORT PRICE (DOUBLE COUNTING)

42. Indonesia claims that with respect to one Indonesian exporting producer, the IA acted
inconsistently with Articles 2.3 and 2.4 of the Anti-Dumping Agreement by failing to construct the
export price on the basis of the price at which the imported biodiesel was first resold to an
independent buyer in the European Union.

43. Responding to comments by the Musim Mas Group, the IA explained that, adding the
premium to the export price under Article 2.3 would then require an un-adjustment to be made
pursuant to Article 2.4, as the European Union will further explain.

44, The European Union submits that the IA correctly did not include the double counting
premium in the export price, as the respective amount would in any event have to be deducted as
a difference that affects price comparability.

45.  First, the premium has no link to the export price, and it is not part of the price charged to
the first independent buyer within the meaning of Article 2.3. The double counting premium is a
separate allowance and not part of the export price. It is because of the Italian State intervention
that the respective product is double counted and thus subject to a premium on the
Italian market. The respective premium is a consequence of state intervention and not part of the
price within the meaning of Article 2.3. The existence of the premium is determined by the State,
while the amount (that is, the price of the premium) is calibrated by the market through
negotiation.

46. Indonesia is obviously aiming for a higher number for the export price, which is why it is
saying that the IA should have looked not only at the first invoice, which states the price of the
imported product being resold, but that the IA should have added in the second invoice, which
states the price of the premium. However, Indonesia has not demonstrated that the IA's
establishment of the facts was improper or that its evaluation of those facts was biased and lacked
objectivity.

47. The European Union would welcome clarifications from Indonesia with respect to the Musim
Mas Group reporting the supposed increase in the value of the exported product to
Italian customs.

48. Second, according to Article 2.4 of the Anti-Dumping Agreement, due allowance shall be
made in each case for differences which affect price comparability, including differences in
conditions and terms of sale, and any other differences which are also demonstrated to affect price
comparability. Such adjustments may be made for cases when customers consistently pay
different prices on the domestic market because of differences in factors affecting price
comparability.

49. Indonesia has a claim under Article 2.3. This centres on the phrase: "the price at which the
imported products are first resold". The fourth and fifth sentences of Article 2.4 refer to Article 2.3,
so could in principle also be relevant to Indonesia's claim under Article 2.3. However, they relate
to a constructed export price, whereas the legal issue before the Panel is a live one with respect to
any export price (even if this particular case involves a constructed export price). The
European Union's point has always been that it was correct in its interpretation and application of
Article 2.3; and that this is confirmed by the observation that adding the second invoice with the
price of the premium in Article 2.3 would have meant that it would have to be taken out again
under Article 2.4, in order to ensure a fair comparison. This is confirmed by the third and fourth
sentences, which refer to taxes - the State intervention here creating the premium being in the
nature of a negative tax.
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50. In sum, and to put the matter in terms of a concrete example, if one starts from a situation,
in which the normal value and export price are both 100, and then the exporting country provides
export subsidisation of 20 (pushing the export price down to 80), all other things being equal,
there is dumping. In this scenario, the only pertinent rule is the rule against double-counting in
Article VI:5 of the GATT 1994. This means that it is not permissible for the importing Member to
impose, at the same time, a dumping duty of 20% and a countervailing duty of 20%. However, in
referring to "the same situation of dumping or export subsidization" Article VI:5 of the GATT 1994
precisely confirms that the above scenario is dumping. That is why no adjustment under Article 2.4
would be appropriate - such an adjustment would simply mask the dumping that is occurring.

5. INDONESIA'S CLAIMS IN RELATION TO THE INJURY ASSESSMENT (ARTICLES) 3.1 AND 3.2 OF THE

ANTI-DUMPING AGREEMENT)

51. Indonesia claims that the IA's analysis of the price effects of dumped biodiesel on the prices
of the EU industry sales of biodiesel at CFPP 0°C is analytically and factually flawed. Indonesia also
maintains that the IA failed to consider the existence of "significant price undercutting" in respect
of the domestic product.

52. The European Union submits that both contentions must be rejected.

53. In the case at hand the IA based its injury determination on "positive evidence", as the
European Union will explain in detail. It involved an "objective examination" of both (i) the volume
of the dumped imports and the effect of the dumped imports on prices in the domestic market for
like products, and (ii) the consequent impact of these imports on domestic producers of such
products.

54. First, the IA's analysis of the price effects of dumped biodiesel on the prices of the
EU industry sales of biodiesel at CFPP 0°C is not analytically and factually flawed.

55. The European Union confirms that the IA compared EU industry prices with imports from
Indonesia on the basis of the Cold Filter Plugging Point (CFPP). Differently from the investigation in
the US - Biodiesel case, in the present investigation it was not appropriate to do the comparison
on the basis of the feedstock. The reason is because the feedstock from which the biodiesel was
made was not directly relevant to the price paid, as the biodiesel sold in the European Union was a
blend of various feedstocks.

56. The Indonesian cooperating exporters did sell CFPP +13°C to the European Union during the
IP. The IA calculated the injury on the basis of the following two analytical steps:

(i) the Indonesian import price of CFPP +13°C was not compared to the EU price of
CFPP +13°C, as the EU volumes were very small.

(ii)  the IA therefore compared the Indonesian import price to the EU industry price of
biodiesel with a CFPP of 0°C, as this represented 993,860 MT of the sales in the sample. This
was done by increasing the Indonesian price to the level of CFPP 0°C by using the difference
in price in the sampled EU data.

57. The IA did not use the biodiesel with CFPP +13°C price directly because it was not
representative (there was a very small domestic volumes of sales). However, the IA used the
respective price in order to calculate the difference between CFPP +13°C and CFPP +0°C, as no
other data was available.

58. Indeed, the IA has found that the biodiesel imported from Indonesia and EU-produced
biodiesel were like products. The claim of the Wilmar Group, according to which the IA should have
compared the import price of one CFPP to the average price of all production of the sampled Union
producers, regardless of the CFPP, was rejected. The IA took into account the sales of the Union's
industry at CFPP 0 because that was the highest and thus the most relevant volume, which was
analysed during the available timeframe.

59. Indonesia also claims that the IA deprived interested parties of any meaningful opportunity
to verify independently whether the European Union industry's sales of CFPP 0°C biodiesel. The IA
did not include imported biodiesel in the EU industry data. What Indonesia requires, namely an
independent verification of the data, amounts in fact to inspecting the respective EU companies



WT/DS480/R/Add.1

- B-32 -

and analysing their confidential data, which is not possible. In addition, provided that the
EU industry both produces and imports the same feedstock biodiesel, disclosing the content of
their sales would not be of any help in itself.

60. Contrary to what Indonesia asserts, the IA did not find the price of the EU producers' sales
of biodiesel with CFPP +13°C "unreliable". Instead, it was explained that a direct comparison was
not considered reasonable.

61. Accordingly, Indonesia's argument that the two-step approach used by the IA is not
appropriate in ensuring price comparability must fail.

62. The European Union recalls that the IA referred to "the very small volume of sales of Union
producers at this CFPP" (sales of biodiesel with CFPP +13°C). The IA did not refer to "small
quantities per transaction"; that was a misrepresentation on the part of one Indonesian exporting
producer. The IA only confirmed that "a similar quantity per transaction" served as a basis for
comparison. The IA compared the EU industry sales of biodiesel at CFPP +13°C and the
EU industry sales of biodiesel at CFPP 0°C based on transactions of similar volumes and it did not
find differences in prices per ton.

63. At the time of the investigation of biodiesel from the United States the Union industry did
not sell FAME 0. The situation is very different in the investigation at issue, as the EU industry
manufactures and sells predominantly FAME 0 (37% of the volumes sold by the sampled
producers). As FAME 0 results in the European Union from a mix of different feedstocks (including
feedstock from Indonesia) and the proportions may be very different from one case to another, it
was considered reasonable to apply a method based on the CFPP of the highest volume of sales of
the EU industry. It is to be noted that regardless of the proportions of the feedstocks in the blend,
the price was the same based on the CFPP.

64. In light of the above, the European Union submits that Indonesia failed to demonstrate that
the IA's analysis of the price effects of dumped biodiesel on the prices of the EU industry sales of
biodiesel at CFPP 0°C is analytically and factually flawed. The IA based its injury determination on
"positive evidence", by conducting an "objective examination" within the meaning of Article 3.1 of
the Anti-Dumping Agreement.

65. The European Union also submits that the IA did not fail to consider the existence of
"significant price undercutting" in respect of the domestic product.

66. As per the Appellate Body's guidance in China - HP-SSST, the IA made an assessment of
injurious dumped imports during the investigation period not limited to an isolated instance of
dumped imports sold at lower prices than the domestic like product.

67. In China - HP-SSST the panel found that differences in quantities between the respective
imports and domestic like products should be taken into account under Articles 3.1 and 3.2 when
comparing prices of the two categories of products. Mindful of these considerations, the IA used a
two-step approach, so as to account for the differences in quantities and to properly ensure price
comparability.

68. The Provisional Regulation provides in Table 2 an analysis of the evolution of the market
share of the imports from Indonesia. It is subsequently explained in the Definitive Regulation how
the price undercutting analysis was conducted, in recitals 121- 129.

69. Accordingly, the IA based its injury determination on "positive evidence", involving
an "objective examination" of both (i) the volume of the dumped imports and the effect of the
dumped imports on prices in the domestic market for like products, and (ii) the consequent impact
of these imports on domestic producers of such products, as required by Article 3.1 of the Anti-
Dumping Agreement.

70. In addition, the IA also complied with the requirements in Article 3.2 of the Anti-Dumping
Agreement.

71. Article 3.2 first sentence refers to the volume of the dumped imports, while Article 3.2
second sentence makes reference to the effect of the dumped imports on prices. Thus, a
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significant increase in volumes is relevant when the effect of the dumped imports results in a
significant price undercutting, depresses prices or prevents price increases.

72. The European Union recalls that the IA found that import volumes from Argentina and
Indonesia increased significantly from 2009 to the IP, imports from Indonesia increasing at a
faster rate than imports from Argentina.

73. Indeed, as explained in Table 2 of the Provisional Regulation, relevant imports from
Indonesia had a market share of 1,4% in 2009, 4,3% in 2010, 9,7% in 2011 and 8,5% during the
investigation period.

74. The data on the significant increase in the dumped imports of biodiesel from Indonesia was
confirmed in the Definitive Regulation.

75. It follows that the IA complied with the requirements in Article 3.2 first sentence of the Anti-
Dumping Agreement.

76. Similarly, the European Union has already explained that, with regard to the effect of the
dumped imports on prices, the IA considered whether there has been a significant price
undercutting by the dumped imports as compared with the price of a like product in the
European Union. That was the case in the investigation at issue, as explained in particular in
recitals 126-127 of the Provisional Regulation.

77. It follows that the IA complied with the requirements in Article 3.2 second sentence of the
Anti-Dumping Agreement.

78. Please also be mindful of the standard of review under Article 17(6)(i). Indonesia has not
demonstrated that the IA's establishment of the facts was improper or that its evaluation of those
facts was biased and lacked objectivity.

79. In light of the above, the European Union submits that the Panel should reject Indonesia's
claims with regard to the injury assessment.

6. INDONESIA'S CONSEQUENTIAL CLAIMS UNDER ARTICLE 9.3 OF THE ANTI-DUMPING AGREEMENT AND
ARTICLE VI:2 OF THE GATT 1994

80. Indonesia's claims under Article 9.3 of the Anti-Dumping Agreement are consequential to
Indonesia's claims relating to the IA's determination of the amount of the dumping margin,
considered inconsistent with Articles 2.2, 2.2.1.1, 2.2.2(iii), 2.3 and 2.4 of the Anti-Dumping
Agreement and with Article VI:1 of the GATT 1994. Thus, Indonesia alleges that the European
Union imposed on biodiesel from Indonesia anti-dumping duties exceeding the margin of dumping
established in compliance with Article 2.

81. The European Union recalls its observations regarding the facts and the legal assessment as
presented in sections 1 and 2 above.

7. ARTICLES 7.1, 7.2, 9.2 AND 9.3 OF THE ANTI-DUMPING AGREEMENT VIS-A-VIS CERTAIN
ESTIMATIONS AT PROVISIONAL STAGE

82. Indonesia maintains that the European Union violated Articles 7.1, 7.2, 9.2 and 9.3 of the
Anti-Dumping Agreement because it allegedly incorrectly imposed and collected provisional anti-
dumping duties with respect to the imports from one Indonesian producer under investigation.

83. As stated in the Provisional Regulation of 27 May 2013, the IA found that the Musim Mas
Group's exports were dumped with a dumping margin of 2,8%, causing injury to the EU industry,
with an injury margin of 23,3%. The IA reviewed and revised its calculations as set out in the
Definitive Disclosure which was sent to the interested party on 1 October 2013.

84. Indonesia argues that by taking these changes into account and assuming that all other
factors would have remained the same, the anti-dumping duty applied to the Musim Mas Group
would have been lower.
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85. With regard to the second estimation adjustment, related to the hedging gains and
losses: those were not considered part of the export price paid or payable. However, while for one
legal entity within a group, the IA did not take into account a hedging gain, it had omitted to
disregard a hedging loss for another legal entity within the same group. This estimation was
adjusted.

86. Finally, with regard to the third estimation which was subsequently adjusted, concerning
SG&A of the two related importers in the construction of the export price and the income tax,
recital 80 of the definitive disclosure mentions that several exporting producers came also forward
with claims for data changes in the calculations. Where these claims were substantiated with the
necessary evidence, corrections were made.

87. Indonesia's claim is misconceived. This issue subject to the present proceedings is
governed by Articles 10.3 and 10.5 of the Anti-Dumping Agreement. The measure at issue is not
inconsistent with any obligation imposed on the European Union by those provisions. That is why
Indonesia has not even attempted to make such a claim under those governing provisions, and
thus why such a matter is not within the Panel's terms of reference.

88. If an interested party wishes to make representations about some element of the provisional
determination such as those made by Indonesia in this case, it would have to invoke Article 2 of
the Anti-Dumping Agreement. Indonesia agreed during the hearing that this would be the relevant
provision. However, with respect to this specific issue, Indonesia has no claim under Article 2 of
the Anti-Dumping Agreement (as well as having no claim under Article 10.3). The fact that
Indonesia has other claims under Article 2 is of no assistance to Indonesia. Such an issue is
therefore not within the Panel's terms of reference.

89. Interested parties may challenge definitive measures before the EU courts in Luxembourg. If
an interested party wishes to make representations with respect to some element of a provisional
determination fixing a provisional duty of, for example, 5%, arguing that, in fact, it should be 4%,
it has ample opportunity to draw that to the attention of the IA before the adoption of definitive
measures. If the authority agrees with such representations, such that the definitive duty is lower
than the provisional duty paid or payable, or the amount estimated for the purpose of the security,
it has an obligation, pursuant to Article 10.3, second sentence, of the Anti-Dumping Agreement, to
reimburse the difference or re-calculate the duty. The measure at issue in this case is not
inconsistent with this obligation. In particular, the definitive duty was not found to be lower than
the provisional duty. Since the condition was not fulfilled, the obligation was not applicable and in
any event was not breached.

90. First, there is no treaty language in the Anti-Dumping Agreement that refers, in the context
of Article 7.2, to "clerical errors", or seeks to distinguish "clerical errors" from matters arising from
"incomplete or unverified information". The dispute must be determined by reference to the terms
actually wused in the treaty. Second, in this respect, the Ilanguage in Article 7
("provisional"/"preliminary"/"estimated") (eleven references) is used with respect to the measure
as a whole, not with respect to some particular element of the measure, as Indonesia would have
it. Third, such language tolerates and permits a certain margin of estimation at the level of the
measure as a whole, which Indonesia has not demonstrated was breached in this case. Fourth,
Indonesia has confirmed that it is not challenging the provisional measure, which is what would be
governed by the provisions of Article 7, but rather a particular aspect of the definitive measure,
which is governed by the provisions of Articles 10.3 and 10.5 (which the European Union has not
breached). Therefore, Article 7 is irrelevant.

91. In any event, the European Union notes that Article 7.2 speaks of anti-dumping duties and
dumping margins provisionally estimated. The "calculation errors" in the Provisional Regulation to
which Indonesia refers to are in fact provisional estimations within the meaning of Article 7.2 of
the Anti-Dumping Agreement. The Provisional Regulation was adopted on the basis of the
information that the IA had at its disposal at that moment in time; the dumping margin and the
corresponding anti-dumping duties are mere estimates.

92. The very definition of "provisional" is that it is temporary, existing only until permanently or
properly replaced. After the adoption of a provisional regulation, the IA discloses its findings to
interested parties and receives comments that may lead - or not - to a revision of those
provisional findings (estimates). This is inherent to all anti-dumping investigations.
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93. The European Union's understanding of the phrase "provisionally estimated" is confirmed by
the panel's findings in Canada — Welded Pipe at para 7.64, which states that Article 7.2 makes it
clear that the preliminary determination of dumping is no more than a provisional estimate.

94. Furthermore, in the present case the amount of the anti-dumping duty provisionally
estimated is not greater than the provisionally estimated margin of dumping. The case at hand is
different from the US — Customs Bond Directive.

95. It follows that Indonesia's arguments in this respect must be rejected.

96. With respect to Indonesia's claim under Article 7.1(ii) of the Anti-Dumping Agreement, the
European Union submits that Indonesia failed to meet the burden of proof with respect to the
alleged failure by the IA to make a preliminary affirmative determination of dumping. The IA's
"preliminary affirmative determination" of dumping in respect of the Musim Mas Group was not
based on a "flawed calculation" of the provisional dumping margin. In fact, the IA's "preliminary
affirmative determination" of dumping was based on provisional estimates within the meaning of
Article 7.2 of the Anti-Dumping Agreement.

97. Indonesia also raises consequential claims under Articles 9.3 and 9.2 of the Anti-
Dumping Agreement, which apply mutatis mutandis to provisional measures as per Article 7.5 of
the Anti-Dumping Agreement.

98. In particular, Indonesia contends that the amount of the provisional anti-dumping duties
exceeds the dumping margin, contrary to Article 9.3 of the Anti-Dumping Agreement. The
European Union has already explained that in the present case the amount of the anti-dumping
duty provisionally estimated is not greater than the provisionally estimated margin of dumping.

99. Indonesia then maintains that the provisional anti-dumping duties were not collected in an
appropriate amount within the meaning of Article 9.2 of the Anti-Dumping Agreement.

100. Article 9 does not apply to the matter at issue, and in any event is of no assistance to
Indonesia, because at most the term "appropriate" in Article 9.2 simply re-directs the Panel to the
terms "preliminary"/"provisional"/"estimate" in Article 7; and Indonesia has no relevant claim
under Article 2.

101. Thus, the European Union submits that the Panel should reject Indonesia's claims in this
section.

III. CONCLUSIONS

102. Indonesia has failed to make a prima facie case on its claims. The European Union has
shown that the claims pursued and developed in Indonesia's first written submission and during
the first substantive meeting are unfounded and based on erroneous arguments. Therefore, the
European Union respectfully requests the Panel to reject Indonesia's claims.
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ANNEX B-4

SECOND EXECUTIVE SUMMARY OF THE ARGUMENTS
OF THE EUROPEAN UNION

1. INTRODUCTION

1. As a complainant in these proceedings, Indonesia failed to meet its burden with respect to
several claims (e.g. profit cap), has significant difficulties in explaining its position (e.g. double-
counting premium in separate contracts during the IP), has silently dropped claims
(e.g. oleochemicals in "the same general category of products") or has made claims under the
wrong legal provisions (e.g. it has no proper claim under Article 2 with respect to the definitively
collected provisional duties). Indonesia has not demonstrated that the IA's establishment of the
facts with respect to injury assessment was improper or that its evaluation of those facts was
biased and lacked objectivity.

2. INDONESIA'S CLAIMS REGARDING THE ANTI-DUMPING MEASURES ON BIODIESEL

2.1. INDONESIA'S CLAIMS REGARDING THE CALCULATION OF THE COST OF PRODUCTION ON THE BASIS OF THE
RECORDS KEPT BY THE PRODUCERS (ARTICLES 2.2 AND 2.2.1.1 OF ANTI-DUMPING AGREEMENT AND
ARTICLE VI:1(B)(11) OF GATT 1994)

2. The European Union takes note of the factual description by Indonesia, while not entirely
agreeing on what Indonesia describes as the legal standard pursuant to the adoption of the panel
and Appellate Body reports in EU - Biodiesel.

3. In particular, the European Union reminds the Panel that it has specifically requested in EU -
Biodiesel that other aspects in Article 2.2.1.1 not pertaining to that case should not be subject to a
legal assessment, request of which the Appellate Body took note.

2.2. INDONESIA'S CLAIMS REGARDING THE CONSTRUCTION OF THE NORMAL VALUE FOR THE INDONESIAN PRODUCERS
UNDER _INVESTIGATION ON THE BASIS OF THE COST OF PRODUCTION OF BIODIESEL IN THE COUNTRY OF ORIGIN
(ARTICLE 2.2 OF ANTI-DUMPING AGREEMENT AND ARTICLE VI:1(B)(11) oF GATT 1994)

4. Similarly to the preceding claim, the European Union takes note of the factual description by
Indonesia, while highlighting certain aspects pertaining to the legal standard, in light of the
Appellate Body Report in EU - Biodiesel.

2.3. THE EUROPEAN UNION DID NOT ACT INCONSISTENTLY WITH ARTICLES 2.2 AND 2.2.2(111) OF ANTI-DUMPING
AGREEMENT WHEN REASONABLY ESTABLISHING PROFITS IN CONSTRUCTING THE NORMAL VALUE FOR THE
INDONESIAN PRODUCERS UNDER INVESTIGATION

5. One of the essential aspects to be clarified with respect to Indonesia's claims under
Article 2.2.2(iii) is whether a method is necessarily not reasonable if a profit cap is not established,
due to the objective impossibility of establishing such a cap. In fact, Indonesia repeatedly agrees
with the proposition that there may be circumstances when it is not possible to establish a profit
cap. So there is no dispute among the parties with regard to the fact that there may be
circumstances when it is impossible for the IA to establish a profit cap.

6. First, the European Union recalls that Indonesia mentioned in its first written submission
that "the European Commission at no point alleged that such a cap was established; that it
attempted to establish this cap; or that it was impossible to establish such a cap" (emphasis
added).

7. Second, Indonesia also agrees that "a failure to establish the profit cap does not necessarily
mean the method is unreasonable".
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8. Third, the European Union highlights that Article 2.2.2(iii) is a norm of general application,
which by definition has to be applied to a multitude of individual situations. There are instances in
practice when a profit cap cannot be established.

9. Fourth, the European Union recalls that third parties like the United States also agree with
this proposition. If such a calculation is not possible because information does not exist, then the
proviso is not operative.

10. In light of the above, the European Union concludes that a method is not necessarily not
reasonable within the meaning of Article 2.2.2(iii) if a cap for profits is not established, when it is
not objectively possible to establish a profit cap.

11. The term "normally" in Article 2.2.2(iii) confirms that, where there is no data at all, the IA
does not have to calculate a profit cap, because it cannot be required to do something that is
impossible.

12. First, consistent with the principle of effective treaty interpretation, the term "normally"
must be given meaning: it cannot be simply ignored. Indonesia provided as an example a
statistical outlier - that is, something that would be aberrational and abnormal, and therefore
could not be used. The European Union agrees with this example, but one example does not
exhaust the concept. The European Union believes that there might be other circumstances which
are not normal. For example, all of the data might be obviously distorted by some act of the
State - such as, for example, an act artificially deeming a particular profit without any basis in
fact. Conceptually, there is little if any difference between the situation in which the data set is
entirely populated with data that is abnormal and therefore must be rejected (a proposition with
which Indonesia agrees) and the situation in which there is no data at all. Second, the
European Union notes that the United States agrees with this interpretation.

13. The data provided by Wilmar on sales of blends of biodiesel and mineral diesel could not be
used as the related party [[]] did not provide data on blended fuel which could be used for the
purposes of Article 2.2.2(iii). The related party [[]] sold blends of biodiesel with mineral diesel. The
profit margin the Wilmar Group claimed should be used was not the profit for a product in the
same general category. In the Anti-Dumping Questionnaire reply [[]] claimed that it only sold
diesel fuel and marine fuel oil during the years 2010, 2011 and the investigation period (IP) and it
did not keep track of the content of the biodiesel content incorporated in the sold diesel or marine
fuels. Therefore, this company was not further investigated as it was not involved in domestic
sales of biodiesel since 2010. Finally, in any event [[]]'s possible sales of biodiesel would have
been tainted by the same distortions and did not constitute a "profit normally realized" within the
meaning of Article 2.2.2(iii).

14. The European Union disagrees with Indonesia to the extent that Indonesia is arguing that
"normally" has a meaning distinct from "in the ordinary course of trade" in all cases. The "ordinary
course of trade" referred to in Article 2.2 is a concept capturing situations such as when a product
is sold at a price below production costs or where transactions take place between parties which
are associated or have a compensatory arrangement with each other.

15. The Appellate Body in US - Hot-Rolled Steel has offered several examples of situations
which may fall under the category of transactions "not in the ordinary course of trade". "Normally"
in Article 2.2.2 (iii) may also cover a variety of situations and not just a statistical outlier. The
relationship between "not in the ordinary course of trade" and "normal" in the context of
Article 2.1 was explained by the Appellate Body in US - Hot-Rolled Steel.

16. Thus, the objective of excluding such sales in constructing the normal value is to ensure that
normal value is the "normal" price of the like product, in the home market of the exporter.
Similarly, the rationale of providing for a cap for profits which is used in constructing the profit is
to ensure that the respective profit is "normal" in the domestic market of the country of origin.

17. As there was no dispute with regard to the fact that the respective sales were not in the
ordinary course of trade, this conclusion also informs the analysis under "normally" in
Article 2.2.2(iii) in this particular case.
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18. In particular, the IA found that sales of biodiesel were not in the ordinary course of trade
because the Indonesian domestic market of biodiesel is heavily regulated by the State. The fully
State-owned oil and gas company Pertamina is by far the biggest company active on the domestic
market (more than 90% of the domestic biodiesel purchases from the sampled producers).

19. Finally, this proposition is also consistent with the Appellate Body's interpretation of
Article 2.2.2(ii) in EC — Bed Linen. Indeed, in contrast to Article 2.2.2(ii), Article 2.2.2(iii) contains
an explicit reference to "normally", in a similar way that the chapeau of Article 2.2.2 contains a
reference to "in the ordinary course of trade". The European Union is not arguing that it should be
understood that "ordinary course of trade" is included in Article 2.2.2(iii). The European Union
merely observed that the same data point could be, as a matter of fact, simultaneously not in the
ordinary course of trade, and not "normal" within the meaning of Article 2.2.2(iii). Accordingly,
data which is not "normal" within the meaning of Article 2.2.2(iii) should not be taken into account
by an IA when considering "the same general category of products". Only this way can the method
be deemed "reasonable" within the meaning of the same provision.

20. The European Union further recalls that an IA is not under an obligation to provide in an act
like the Definitive Regulation details about the calculation of the cap, as the relevant obligation in
Article 2.2.2(iii) is to not exceed such a cap. Furthermore, the burden of proof is on the
complainant (onus probandi incumbit actori), a principle well confirmed by the Appellate Body.

21. The European Union also recalls that the panel in Thailand — H-Beams has found, in the
context of Article 2.2.2(i) that the notion of "the same general category of products"” should be
rather narrowly construed. Against this background, Indonesia and the Indonesian producers
under investigation did not meet their burden of proof, failing to explain why other oleochemicals,
irrespective of their end uses and the specific markets, might nevertheless constitute the same
category of products with biofuels within the meaning of Article 2.2.2(iii).

22. Furthermore, the European Union disagrees with Indonesia, which considers that the
European Union's limitation of the same general category of products to "other fuels" is
inconsistent with its decision in recital 24 of the Definitive Regulation. The European Union sees no
contradiction in the narrow approach in the case-law with respect to "the same general category of
products", while the prevention of circumvention requires a broader approach to the similarities of
different products. Similarly, the Appellate Body has already found in Japan — Alcoholic
Beverages II that "[t]he accordion of 'likeness' stretches and squeezes in different places as
different provisions of the WTO Agreement are applied".

23. An IA is entitled to look on the demand side when determining whether a product does or
does not belong to "the same general category" for the purpose of Article 2.2.2.

24. First, in understanding the concept of "the same general category of products" one may look
into how market definitions and like products operate. Markets are normally defined by taking into
account the demand side, namely the substitutability of the products from a consumer's
perspective. It is already settled case-law in the framework of the GATT 1994 according to which
the establishment of likeliness boils down to the examination of the nature and the extent of the
competitive relationship between and among products, which will depend on the market where
these products compete.

25. Second, the demand side is even more important in a factual situation like the present case,
when the IA seeks to establish the profits of a relatively new, innovative, capital-intensive industry
in Indonesia. Relatively new and innovative industries usually have more demand for their
products, as they are contributing to creating and developing new markets.

26. Third, on the facts of the present case Wilmar itself has sales of oleochemicals with a profit
margin initially claimed at [[]], then revised downwards to [[]], while the very same company
claimed a profit of [[]] for PSME (Palm Stearin Methyl Ester), referred to as "the product
concerned". This clearly shows that demand plays a significant role and that other oleochemicals
are not in "the same general category of products" with biodiesel within the meaning of
Article 2.2.2(iii).

27. CN codes are not necessarily relevant for the determination of "the same general category of
products”.
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28. First, the European Union recalls that the product concerned is defined as "fatty-acid mono-
alkyl esters and/or paraffinic gasoils obtained from synthesis and/or hydro-treatment, of non-fossil
origin, in pure form or as included in a blend originating in Argentina and Indonesia, currently
falling" within the mentioned CN codes. The CN codes provided in the regulations facilitate the
work of the customs authorities in the collection of the anti-dumping duties.

29. Second, there may very well be situations when two products sharing the same CN code are
not in "the same general category of products", while the opposite may also be true - two products
belonging to different CN Codes may be in "the same general category of products". This is a case-
by-case assessment.

30. Third, the European Union recalls that customs classification is only one of the criteria
developed in the case-law concerning likeliness of the products, while end uses, consumers tastes
and preferences and physical and chemical characteristics have also to be taken into account.
Again, as already explained, the establishment of likeliness boils down to the examination of the
nature and the extent of the competitive relationship between and among products, which will
depend on the market where these products compete.

31. In conclusion, the fact that a method is not necessarily not reasonable within the meaning of
Article 2.2.2(iii) if a cap for profits is not established, when it is not possible to establish a profit
cap, is instrumental in the present case, because there were no sales of products in the same
general category and there was no profit "normally" realized by other exporters or producers.
Thus, Indonesia's claims that the IA failed to calculate a profit cap and that the method is
unreasonable as a consequence should be dismissed by the Panel.

32. With regard to the reasonableness of the method used by the IA, irrespective of the profit
cap debate, the European Union briefly recalls that recital 84 of the Definitive Regulation states
that: "15 % profit is a reasonable amount that can be achieved by a relatively new, capital-
intensive industry in Indonesia" (emphasis added), reflecting in other words recital 65 of the
Provisional Regulation, which refers to what "a young and innovative capital intensive industry of
this type under normal conditions of competition in a free and open market could achieve".

33. The European Union has explained that the actual profits of the Indonesian companies under
investigation were in fact higher that 15% and that the IA disclosed the respective excel pivot
tables to the interested parties on 28 May 2013 and on 1 October 2013. Indonesia is totally
unreasonable (i) to claim that "normally" in Article 2.2.2(iii) refers only to a statistical outlier,
implying that a non-normal market on which actual profits are in the range of [[]] would be just
fine, and, at the same time, (ii) claim that the IA did not contact other producers and was in the
end unreasonable by establishing a profit at 15%. There is clearly a contradiction in this approach!

34. The Indonesian and Argentine industries were at a similar stage of development at the time
of the investigation. The European Union considers that the start years, the production volumes,
the pace of increase/ stagnation of production volumes, the number of producers and the
respective level of competition on that market, as well as the size of the country/market may be
helpful elements in assessing the stage of development of a biodiesel industry.

35. With respect to the stage of development of the Indonesian and Argentinian biodiesel
industries, the European Union notes that in both countries the biodiesel industry started in
2006/2007 at small volumes, basically due to policy initiatives to promote biofuels/biodiesel as a
source of fuel. The pace of development in both countries the following years was very high,
confirming that it was a relatively new, innovative industry. Some reports in the public
domain indicate 50 000 MT in Indonesia and 30 000 MT in Argentina in 2006 which by 2008 was
500 000 MT in Indonesia and 230 000 MT in Argentina. By 2012 the annual production had risen
to 2,2 million MT in Indonesia and 2,8 million MT in Argentina. Thus, there was a very similar
development in both countries in terms of production.

36. The Indonesian biodiesel industry was not at a more advanced stage of development in the
investigation period as the EU industry was in the 2005-2006 period. Information in the public
domain abundantly shows that the EU biodiesel industry started already in the 90's. In 2004 the
EU production was already almost 2 million MT, in 2005 over 3 million MT and in 2006 almost
5 million MT. It is in this context that recital 65 of Commission Regulation No 193/2009 should be
understood.
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37. With respect to different claims made by Indonesia concerning the reasonableness of the
15% profit margin, the European Union requests the Panel to be mindful of the standard of review
under Article 17(6)(i) of the Anti-Dumping Agreement. Indonesia has not demonstrated that the
IA's establishment of the facts was improper or that its evaluation of those facts was biased and
lacked objectivity. Pursuant to the standard of review in Article 17(6)(i) the Panel must therefore
reject the claim, even if the Panel thinks that it might have reached a different conclusion. The
Panel must not attempt to step into the shoes of the IA.

38. In light of the above, Indonesia's claims under Articles 2.2.2(iii) and 2.2 of Anti-Dumping
Agreement must be rejected.

2.4. INDONESIA'S CLAIMS IN RELATION TO THE EXPORT PRICE (DOUBLE COUNTING)

39. Indonesia claims that with respect to the Musim Mas Group the IA acted inconsistently with
Articles 2.3 and 2.4 of the Anti-Dumping Agreement by failing to add the premium in the
construction of the export price. This is understandable, as Indonesia tries to obtain an export
price as high as possible, and to mask the existence of dumping by reducing the difference
between the normal value and the export price.

40. The European Union has clarified the following aspects.

41. First, while the amount of the premium is determined by market forces, a point on which the
parties agree, the mere existence of the premium is determined by State intervention, namely by
the fact that PFAD-based biodiesel can be double-counted for the purpose of compliance with the
European Union's mandatory biodiesel blending targets. Absent any State intervention on the part
of the Italian government, there will be no incentive for such an additional payment for this type of
biodiesel and the premium would not exist at all. In countries where there is no similar State
intervention there is simply no premium for this type of biodiesel. In its response to Panel question
no. 38 Indonesia dismisses the importance of the fact that the double counting premium is a
unique feature of the Italian market, but not of the Indonesian market. This asymmetrical situation
confirms that what the IA did in this case was in line with Article 2.4 (and that it was reasonable
and consistent with the standard in Article 17(6)(i) of Anti-Dumping Agreement).

42. Second, the European Union notes that Indonesia has difficulties in explaining why there is a
need for a special premium provision in the contract between the importer and the first
independent buyer in Italy, when the exporter/importer knows before exporting the biodiesel if it
will be considered as double counting biodiesel. The European Union recalls that "the price charged
to the first independent buyer is a starting-point for the construction of an export price". The
premium has no link to the export price, and it is not part of the price charged to the first
independent buyer within the meaning of Article 2.3. The premium is a distinct element, provided
separately in the contract and made the object of a different invoice. The product can be
sold/resold without a premium.

43. This understanding is further confirmed by the way in which separate contracts concerning
the premium are drafted. Accordingly, the supplementary agreement submitted as an example by
Indonesia is clearly distinct from the initial agreement, which stipulated the price at which
biodiesel was first resold to an independent buyer in the European Union. By the time the
supplementary agreement was signed the delivery already took place and the price was paid.

44, The European Union does not understand Indonesia's logic according to which it was
uncertain whether the double counting certificate would be issued and yet it was not uncertain
whether the premium would be paid. Of course it was uncertain if the premium would be paid, as
the premium was linked to the issuance of the certificate by the Italian authorities, not to the
product.

45. Thus, the European Union notes that Indonesia confirms that there was a high level of
uncertainty with respect to the premium during the IP. The exhibit containing a contract dated
30 March 2012 is relevant for the present proceedings. Other exhibits refer to contracts and
invoices well after the IP (March and October 2014). As Indonesia explains, the practice of
charging the "double counting" premium through a separate invoice apparently ceased only in
February 2014. This confirms that during all the IP, the relevant timeframe for the purpose of the
present proceedings, the "double counting" premium was subject to a different invoice.
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46. Third, the comparison with the issuance of debit or credit notes after the invoice had been
issued (and after delivery took place) is misplaced. Indeed, in that case the respective prices or
currency fluctuations are normal dynamics of the markets, while the State intervention leading to
the existence of the premium is of a different nature. As already explained, State intervention such
as that in the present case, that creates a limited number of special or exclusive rights (the
ultimate price of which is to be calibrated by the market) is specifically designed to encourage one
type of activity and discourage another - that is, it is functionally equivalent to a decision to tax
one element but not another.

47. Fourth, Indonesia misrepresents the European Union's statements in paragraph 74 of its first
written submission. The European Union has never claimed that the premium is a tax. As already
explained several times, the premium is a form of state intervention which is in the nature of a
negative tax. Even if one would take as a starting point the export price plus the premium (which
would be a mistake) there would still be a problem, because one would have introduced an
asymmetry rendering the normal value and the export price non-comparable - that is, one would
simply have masked the dumping. Therefore, in order to ensure a fair comparison between the
normal value and the export price, that is, in order to unmask the dumping, it would be necessary
to re-adjust under Article 2.4 of Anti-Dumping Agreement. Thus, contrary to what Indonesia
alleges, the premium affects price comparability.

48.  Fifth, while Indonesia acknowledges that the double-counting premium is an indirect result
of the general regulatory framework, it adds "as any other government measure". This is not what
the European Union is arguing. The European Union does not believe that any government
measure which may have indirect effects on the export price would need to be excluded under
Article 2.3 or otherwise deducted under Article 2.4 of Anti-Dumping Agreement.

49. In this context, the European Union has explained that, although not all forms of State
intervention that give rise to additional costs or premiums are to be excluded from the export price
or otherwise deducted under Article 2.4 of Anti-Dumping Agreement, the Panel should bear in
mind the applicable standard of review in Article 17(6)(i). Indonesia has not demonstrated that the
IA's establishment of the facts was improper or that its evaluation of those facts was biased and
lacked objectivity. Pursuant to the standard of review in Article 17(6)(i) the Panel must therefore
reject the claim, even if the Panel considers that it might have reached a different conclusion. The
Panel must not attempt to step into the shoes of the IA.

50. Therefore, the Panel must reject Indonesia's allegation of a calculation error regarding the
premium obtained as a result of State intervention on the Italian market.

51. Sixth, according to Article 2.4 of the Anti-Dumping Agreement, due allowance shall be made
in each case for differences which affect price comparability, including differences in conditions
and terms of sale, and any other differences which are also demonstrated to affect price
comparability. Article 2.4 is concerned with making a fair comparison between the normal value
and the export price, providing for appropriate adjustments to the extent that they have not
already been taken into account pursuant to Article 2.3 in the case of the export price.

52. In light of the above, the European Union submits that the Panel should reject Indonesia's
claims under Articles 2.3 and 2.4 of the Anti-Dumping Agreement.

2.5. INDONESIA'S CLAIMS IN RELATION TO THE INJURY ASSESSMENT (ARTICLES 3.1 AND 3.2 OF ANTI-DUMPING

AGREEMENT)

53. The European Union starts by recalling that the IA performed a cumulative assessment of
the effects of the imports as per Article 3.3 of Anti-Dumping Agreement and Indonesia did not
maintain that the conditions in Article 3.3 were not met.

54. Biodiesel from Indonesia and biodiesel from the European Union were in competition, as
explained in Recital 18 of Definitive Regulation: "PME produced in Indonesia is in competition with
biodiesel produced in the Union, which is not just RME but also biodiesel made from palm oil and
other feedstocks". The regulation does not state that Indonesian imports of PME and blends or EU
industry CFPP 0O biodiesel are in competition with each other.
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55. Indonesia's arguments seem contradictory. On the one hand Indonesia claims that
Indonesian biodiesel and EU biodiesel are not in direct competition, for the purpose of its injury
claims, but on the other hand it considers that not only biodiesel but other oleochemicals
(irrespective of their end uses and different markets!) and (possibly) any other fuel could be in
"the same general category of products" with biodiesel for the purpose of its Article 2.2.2(iii)
claims.

56. One of Indonesia's main arguments is that in the injury analysis the IA should have
considered the feedstock and not the CFPP. On this basis, Indonesia alleges that the IA's analysis
of the price effects of dumped biodiesel on the prices of the EU industry sales of biodiesel at
CFPP 0°C is analytically and factually flawed. However, Indonesia is not able to explain whether
the outcome of the price undercutting analysis would have changed had the EU authorities
considered price undercutting based on the feedstock.

57. Indeed, the European Union has explained that the IA could not find out the percentage of
each feedstock in the blends sold by the EU industry, as the EU industry was blending biodiesel
with different CFPP in order to obtain mainly CFPP 0 (the most sold blend), which is the most
suitable to the climatic conditions in the European Union. The result of a blend with the final CFPP
0 could be achieved in multiple ways and by blending different quantities of biodiesel with lower
and higher CFPP. Accordingly, the IA decided that it is reasonable and unbiased to perform the
undercutting analysis on the basis of the CFPP.

58. The European Union briefly recalls that the IA calculated the injury on the basis of the
following two analytical steps:

(i) the Indonesian import price of CFPP +13°C was not compared to the EU price of
CFPP +13°C, as the EU volumes were very small.

(ii)  the IA therefore compared the Indonesian import price to the EU industry price of biodiesel
with a CFPP of 0°C, as this represented 993,860 MT of the sales in the sample. This was done by
increasing the Indonesian price to the level of CFPP 0°C by using the difference in price in the
sampled EU data.

59. Furthermore, the European Union does not consider that using only the sales of biodiesel
with CFPP 0 affects the reasonableness of the IA's undercutting analysis. To the contrary, the
European Union has explained that EU industry sales of biodiesel with the CFPP 0 represent 37% of
the total sales of the sampled producers. The IA relied on 37% of the sampled producers' sales
because sales of biodiesel of CFPP 0 were by far the most important sales of the sampled EU
industry by volume, while other sales were mainly at lower CFPP.

60. The European Union notes that if adding imports from Indonesia of CFPP 12 and CFPP 14
(the closest values to CFPP 13), then the total will represent about 94% of all biodiesel imports
from Indonesia.

61. Climatic conditions influence the suitable CFPP of the blend in different parts of the European
Union. The European Union recalls that the IA calculated the injury elimination margin over
12 consecutive months (the IP) and analyzed the price of imports of biodiesel from both Argentina
and Indonesia over a period spanning from 1 January 2009 to 30 June 2012. The method based on
the CFPP is appropriate in the context of different climatic conditions in the European Union.

62. Recital 128 of Definitive Regulation provides that "imported biodiesel and Union-produced
biodiesel were blended together and sold at the same price as blends that did not include any
imported biodiesel". The fact that regardless of the proportions of the feedstocks in the blend, the
price was the same based on the CFPP only means that the price for CFPP 0 was dictated by the
CFPP itself. It does not say anything about the fact that that the EU biodiesel price was undercut
by the dumped biodiesel imports from Indonesia and Argentina, which is the issue in the present
case.

63. The burden is on Indonesia to substantiate its claims. Similarly to the preceding claims,
Indonesia has failed to demonstrate that the IA's establishment of the facts was improper or that
its evaluation of those facts was biased and lacked objectivity. Pursuant to the standard of review
in Article 17(6)(i) of the Anti-Dumping Agreement the Panel must therefore reject this claim, even
if the Panel considers that it might have reached a different conclusion.
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64. Indonesia also submits that the IA failed to consider the existence of "significant price
undercutting" in respect of the domestic product. Contrary to what Indonesia alleges, the
European Union complied with the obligations in Article 3.1 and Article 3.2 first and second
sentences. In the case at hand the IA based its injury determination on "positive evidence",
involving an "objective examination" of both (i) the volume of the dumped imports and the effect
of the dumped imports on prices in the domestic market for like products, and (ii) the consequent
impact of these imports on domestic producers of such products.

65. Article 3.2 first sentence refers to the volume of the dumped imports, while Article 3.2
second sentence makes reference to the effect of the dumped imports on prices. A significant
increase in volumes is relevant when the effect of the dumped imports results in a significant price
undercutting, depresses prices or prevents price increases. That was the case in the investigation
at issue, as explained in particular in recitals 126-127 of the Provisional Regulation. The Definitive
Regulation refers to the price undercutting analysis in recitals 121-129.

66. One of Indonesia's key contentions is its reliance on the Appellate Body Report in China -
HP-SSST (Japan) in support of the proposition that the IA was under an obligation to make a
"dynamic assessment of price developments and trends in the relationship between the prices of
the dumped imports and those of domestic like products over the duration of the POI", whereas
the period of investigation for the determination of injury includes the years 2009, 2010 and the
first half of 2011.

67. The European Union recalls the particular facts of China - HP-SSST. In that case, the
domestic price in China of Grade C HP-SSST increased by 112.80% from 2009-2010, while the
price of the imports fell during that period. The Appellate Body thus completed the analysis.

68. However, the present case is different. The present case is not about domestic prices in the
European Union increasing and exceeding the prices of the imports and thus leading to
undercutting by the prices of imported biodiesel. There are no such evolutions in the present case.

69. Thus, the IA took into account the period comprising the years 2009, 2010 and the first half
of 2011 for establishing price trends but only the IP (1 July 2011 until 30 June 2012) for the
purpose of establishing the price undercutting (recitals 93 - 94 of Provisional Regulation). Then
the IA analysed the effect of the dumped imports on prices and market share in recitals 123 - 128
of Provisional Regulation with respect to the period 2009- IP. The European Union also refers in
this respect to recitals 121-129 and 144-147 of Definitive Regulation.

70. Finally, the European Union considers that each provision should be given effect and that
there are differences in the analysis of injury (Article 3.2) and of the causal relationship
(Article 3.5). To that effect, it is instructive the Appellate Body's statement in China - GOES,
according to which the inquiry under Article 3.2 does not duplicate the different and broader
examination regarding the causal relationship between the dumped imports and injury to the
domestic industry pursuant to Article 3.5.

71. In light of the above, the European Union submits that Indonesia's claims with regard to the
injury assessment should be rejected by the Panel.

2.6. INDONESIA'S CONSEQUENTIAL CLAIMS UNDER ARTICLE 9.3 OF ANTI-DUMPING AGREEMENT AND ARTICLE VI:2
OF GATT 1994

72. The European Union refers to its observations regarding the facts and the legal assessment
as presented in sections 2.1 and 2.2 above.

2.7. ARrRTICLES 7.1, 7.2, 9.2 AND 9.3 OF ANTI-DUMPING AGREEMENT VIS-A-VIS CERTAIN ESTIMATES AT
PROVISIONAL STAGE

73. Indonesia has clarified during the meetings with the Panel and subsequently confirmed in its
responses to the Panel's questions that it does not challenge the provisional measure as such but
only the fact that the definitive measure ordered the definitive collection of a provisional duty that
was in excess of the correctly calculated provisional dumping margin for the Musim Mas Group.
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74. Accordingly, the European Union considers that Indonesia's claims under Articles 7.1, 7.2,
9.2 and 9.3 (chapeau) of Anti-Dumping Agreement are misplaced. While Article 7 concerns
provisional measures, certain aspects of the definitive measure have to comply with the provisions
of Articles 10.3 and 10.5 of Anti-Dumping Agreement.

75. First, the European Union considers that there is no obligation under the Anti-Dumping
Agreement not to definitively collect, in whole or in part, provisional security in cases where errors
were made in calculating the provisional duty rate that resulted in the imposition of a provisional
measure in excess of the amount that should otherwise have been collected. According to
Article 10.3 first sentence, if the definitive anti-dumping duty is higher than the provisional duty
paid or payable, or the amount estimated for the purpose of the security, the difference shall not
be collected. The European Union respected this provision and did not collect the difference
between the definitive and the provisionally estimated duties.

76. There is no need to correct demonstrated errors in the calculation of the provisionally
estimated margin of dumping and then adjust the provisional margin of dumping in cases where
the definitive anti-dumping duty is determined to be higher than the provisional duty, like in the
present case.

77. Thus, the European Union did not breach any obligation in Articles 10.3 and 10.5 of Anti-
Dumping Agreement and this explains why Indonesia attempted to place its claims under different
provisions, which, however, do not govern the matter at issue. Those provisions (Articles 7.1, 7.2)
govern only provisional measures and the Provisional Regulation is not challenged by Indonesia.

78. Second, Indonesia's claims with respect to the provisional determination in this case should
have been made under Article 2 of Anti-Dumping Agreement. Indonesia agreed during the
hearings that this would be the relevant provision. However, with respect to this specific issue,
Indonesia has no claim under Article 2 of the Anti-Dumping Agreement, and it also has no claim
under Article 10.3 of the Anti-Dumping Agreement. The fact that Indonesia has other claims under
Article 2 is of no assistance to Indonesia. Such an issue is therefore not within the Panel's terms of
reference.

79. The chapeau of Article 9.3 provides that "the amount of the anti-dumping duty shall not
exceed the margin of dumping as established under Article 2". This means that a violation of
Article 2 can have as a consequence a violation of Article 9.3. Thus, a claim under Article 2 is
required in the first place. As Indonesia has consequential claims in the present proceedings under
Article 9.3, but with respect to a different matter, it should have followed the same path in the
case of the definitively collected provisional duties: Indonesia should have had a claim under
Article 2 in the first place.

80. Were the Panel to find that Indonesia's claims are properly placed under Articles 7.1, 7.2,
9.2 and 9.3 (chapeau) of Anti-Dumping Agreement, the European Union submits that the very
conditions provided in those provisions are not met.

81. First, the European Union recalls that Article 7.2 speaks of anti-dumping duties and dumping
margins provisionally estimated. Article 7.2 addresses those provisional determinations which are
in the nature of estimates of approximate magnitudes of the dumping margin and of the
corresponding anti-dumping duty to be imposed and collected.

82. Thus, the "calculation errors" in the Provisional Regulation to which Indonesia refers to are
in fact provisional estimates within the meaning of Article 7.2 of Anti-Dumping Agreement. This
interpretation is in line with the existing case law, such as the panel reports in Canada — Welded
Pipe and in US — Customs Bond Directive. Third parties like the United States agree with the EU's
understanding of Articles 7.1 and 7.2 of the Anti-Dumping Agreement.

83. Indonesia fails to take into account the fact that the purpose of a provisional anti-dumping
duty, as provided by the respective provisions of the Anti-Dumping Agreement, is to be a
preliminary estimate, of a provisional character.

84. With regard to the contextual relevance of the detailed obligations in Article 2 of Anti-
Dumping Agreement to the interpretation of the term "provisionally estimated margin of dumping"
the European Union notes that Article 2.2 contains obligations with respect to the establishment of
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the normal value, Article 2.3 refers to the export price and Article 2.4 provides that a fair
comparison shall be made between the normal value and the export price. These obligations apply
to both provisional estimates of the margin of dumping and definitive determinations. In other
words, in making a provisional estimate an IA will take into account the same elements- normal
value, export price, fair comparison- as in the case of a final determination of the margin of
dumping.

85. However, the difference is that by its very nature a provisional estimate cannot be expected
the same degree of precision as a definitive determination. Even if in its practice the European
Commission conducts verifications at provisional stage, the provisional estimates are still
provisional in nature and can and may suffer changes till the definitive stage.

86. The European Union explained that the Provisional Regulation was adopted on the basis of
the information that the IA had at its disposal at that moment in time; the dumping margin and
the corresponding anti-dumping duties are mere estimates, as required by the Anti-Dumping
Agreement. After the adoption of a provisional regulation, the IA discloses its findings (estimates)
to interested parties and receives comments that may lead - or not - to a revision of those
provisional findings (estimates). This is inherent to all anti-dumping investigations.

87. The European Union also notes that differences between provisional and definitive measures
exist under other agreements. For instance, in the framework of the SPS Agreement provisional
measures may be taken under Article 5.7, while Article 5.1 requires a "more objective" risk
assessment. The category of information or data (defined in abstract terms) to be considered in a
risk assessment is the same under Article 5.1 and Article 5.7. In both cases, it is contextually
informed by the language of Articles 5.1, 5.2 and 5.3 and the definition of risk assessment in
Annex A(4). The difference between an Article 5.1 situation and an Article 5.7 situation does not
relate to the abstract delimitation of the category of data that might be relevant, but rather relates
to the extent to which the category is populated by data.

88. Second, the European Union is not aware of any treaty language in the Anti-Dumping
Agreement that refers, in the context of Article 7, to “clerical errors”, or seeks to distinguish
"clerical errors" from matters arising from "incomplete or unverified information". The dispute
must be determined by reference to the terms actually used in the treaty and a panel cannot read
something into the Anti-Dumping Agreement that is not there.

89. Third, the language in Article 7 ("provisional"/"preliminary"/"estimated") (eleven references)
is used with respect to the measure as a whole, not with respect to some particular element of the
measure, as alleged by Indonesia.

90. Fourth, Articles 9.2 and 9.3 are of no assistance to Indonesia, because at most the term
"appropriate" in Article 9.2 simply re-directs the Panel to the terms
"preliminary"/"provisional"/"estimate" in Article 7 and Article 9.3 re-directs the Panel to Article 2,
whereas Indonesia has no respective claims under Article 2. "Appropriate" in the context of a
provisional measure is different from "appropriate" in the context of a definitive measure.

91. With respect of the re-opening of the investigation, the European Union notes that the IA
provided the interested parties with a general disclosure document on 3 July 2017. However, that
is not a final determination.

92. In the light of the above, the European Union submits that the Panel should reject
Indonesia's claims with respect to the definitive collection of the provisional anti-dumping duties
imposed on the products at issue from the Musim Mas Group.

3. CONCLUSION

93. Indonesia has failed to make a prima facie case on its claims. The European Union has
shown that the claims pursued and developed in Indonesia's submissions in these proceedings are
unfounded and based on erroneous arguments. The European Union respectfully requests the
Panel to reject Indonesia's claims.
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ANNEX C-1

EXECUTIVE SUMMARY OF THE ARGUMENTS
OF ARGENTINA

EXECUTIVE SUMMARY OF THE THIRD PARTY WRITTEN SUBMISSION OF ARGENTINA
Introduction

1. Argentina set forth its views because of its systemic and trade interest in the correct
interpretation of certain obligations contained in the legal provisions of the Anti-Dumping
Agreement and the GATT 1994.

Claims under Article 2.2 and 2.2.1.1 of the Anti-Dumping Agreement

2. With regard to the claims related to Articles 2.2 and 2.2.1.1 of the Anti-Dumping Agreement
and Article VI:1(b)(ii) of the GATT 1994, Argentina agrees with Indonesia® that the facts which
constitute the basis for the Indonesian claim are identical to the facts that formed part of the EU -
Biodiesel case. Consequently, Argentina considers that the Panel should find that the
European Union acted inconsistently with:

e Article 2.2.1.1 of the Anti-Dumping Agreement by having failed to calculate the normal
value of the product under consideration in accordance with costs actually incurred by
the investigated companies, even when the actual costs were recorded in accordance
with generally accepted accounting principles in the exporting country and were
reasonably reflected in the accounting records of the companies investigated; and

e Article 2.2 of the Anti-Dumping Agreement by having failed to construct the normal
value of biodiesel in Indonesia on the basis of the cost of production in the country of
origin.

Articles 2.2 and 2.2.2(iii) of the Anti-Dumping Agreement

3. With regard to Indonesia's claim relating to Articles 2.2 and 2.2.2(iii) of the Anti-Dumping
Agreement, although the use of "any other method" to determine the amounts for profits of the
producers and/or exporters under investigation grants some margin of discretion to the
investigating authority, the method chosen for calculating the amount for profits must be
"reasonable" under the terms of Article 2.2.2(iii) of the Anti-Dumping Agreement.

4, Argentina considers that the amount calculated for profits through the application of the
reasonable method selected shall always be limited by "... the profit normally realized by other
exporters or producers on sales of products of the same general category in the domestic market
of the country of origin", as provided in subparagraph (iii) of Article 2.2.2 of the Anti-Dumping
Agreement.?

Articles 2.3 and 2.4 of the Anti-Dumping Agreement

5. Concerning the claim linked to Articles 2.3 and 2.4 of the Anti-Dumping Agreement?, there is
no indication in those articles that the double counting premium can be deducted from the export
price, even where the "monetary consideration" therefor is transferred at a later time in
accordance with the payment conditions and modalities agreed by the parties. In Argentina's view,
the European Union's analysis of the facts and legal treatment of the "double counting premium"
would not appear to be consistent with the obligations under those articles.

! Indonesia's first written submission, paras. 45 and 100.
2 Indonesia's first written submission, paras. 143-145.
3 Ibid, paras. 205 to 215.
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Article 9.3 of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994

6. In respect of the claims relating to Article 9.3 of the Anti-Dumping Agreement and
Article VI:2 of the GATT 1994, the facts forming the basis of the Indonesian claim®* are identical to
the facts at issue in EU - Biodiesel. Consequently, the Panel should reach the same conclusions
and make the same recommendations as the Panel and Appellate Body in that dispute.

Articles 7.1, 7.2, 9.2 and 9.3 of the Anti-Dumping Agreement

7. Argentina, like Indonesia, argues that provisional measures in the form of provisional
anti-dumping duties are conditional on a preliminary affirmative determination of dumping - in
accordance with the provisions of Articles 7.1 and 7.2 of the Anti-Dumping Agreement - and of
injury in accordance with Articles 9.2 and 9.3 of the Anti-Dumping Agreement. Furthermore, the
provisional anti-dumping duty determined may not exceed the margin of dumping calculated in
accordance with Article 2 of the Anti-Dumping Agreement.

8. Argentina takes the view that there is no provision in the Anti-Dumping Agreement that
permits investigating authorities to fulfil their obligation to objectively examine positive evidence
with different levels of stringency.

EXECUTIVE SUMMARY OF THE THIRD PARTY ORAL STATEMENT OF ARGENTINA
1. PRELIMINARY OBSERVATIONS

9. Following the EU - Biodiesel case®, the present dispute has legal importance in relation to
two central articles of the Anti-Dumping Agreement, Articles 2.2.1.1 and 2.2, particularly as
regards whether these rules, when applied to the construction of normal value, authorize WTO
Members to (1) not take into account actual costs incurred by the producer simply because the
investigating authority disregarded them as a result of government intervention; (2) replace those
costs with other costs in the country of origin that are presumably not affected by such distortion;
and (3) determine the existence of dumping and the imposition of anti-dumping duties on a basis
other than the individual behaviour of the producers and exporters under investigation.

10. To begin with, Argentina would like to emphasize that the arguments set out by Indonesia in
relation to the calculation of production costs under Article 2.2.1.1 and the construction of such
costs in the country of origin under Article 2.2 of the Anti-Dumping Agreement are in essence
indistinguishable from those made by Argentina in EU - Biodiesel.® The European Union does not
appear to challenge Indonesia's characterization of the facts presented, nor does it rebut the
substantive arguments put forward by Indonesia in the light of those provisions.”

11. Argentina agrees with Indonesia and other third parties® in this dispute that Article 11 of the
DSU requires the Panel to make an objective assessment of the matter before it. However,
Indonesia's arguments in respect of Articles 2.2 and 2.2.1.1 merited the same findings of
inconsistency with the Anti-Dumping Agreement as those made in the EU - Biodiesel case.®

2. INDONESIA'S SUBSTANTIVE CLAIMS REGARDING THE DUMPING DETERMINATION

1. Indonesia's claims relating to the calculation of the cost of production on the basis
of the records kept by the producer under investigation (Articles 2.2 and 2.2.1.1 of the
Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994)

12. In its first written submission, Indonesia argues that the European Union acted
inconsistently with the obligations set forth in the first sentence of Article 2.2.1.1 of the
Anti-Dumping Agreement because it failed to calculate the cost of production on the basis of the

* Indonesia's first written submission, paras. 45 and 100.

® European Union - Anti-Dumping Measures on Biodiesel from Argentina (DS473).

8 Indonesia's first written submission, paras. 45 and 100.

7 European Union's first written submission, paras. 5-16.

8 United States' third party written submission, paras. 4-5.

° Appellate Body Report, European Union - Anti-Dumping Measures on Biodiesel from Argentina,
paras. 6.19, 6.20, 6.22, 6.25, footnote 130, 6.30, 6.39, 6.56, 6.81 and 6.82.
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records kept by the Indonesian producers/exporters under investigation, given that the costs
reflected in the accounting records were distorted as a result of the application of the

"differentiated export tax (DET) system".°

13. Argentina recalls that in EU - Biodiesel, the Appellate Body found that the second condition
in the first sentence of Article 2.2.1.1 "... relates to whether the records kept by the exporter or
producer under investigation suitably and sufficiently correspond to or reproduce those costs
incurred by the investigated exporter or producer that have a genuine relationship with the

production and sale of the specific product under consideration".!!

14. Thus, the second condition in the first sentence of Article 2.2.1.1 clearly rules out any
interpretation that might allow the investigating authority to examine the hypothetical costs that
should have been incurred by producers/exporters in normal circumstances, that is, in the absence
of the alleged distortion caused by government intervention, as opposed to an investigation of the
costs actually incurred by the producer/exporter under investigation.'? Secondly, it also rules out
any interpretation that might allow the investigating authority to conclude that the costs actually
incurred are not reasonably reflected in the accounting records and thus to reject them in order to
address the economic effect of the governmental intervention on the alleged distortion of costs.!?

2. Failure of the European Union to construct the normal value for the Indonesian
products under investigation on the basis of the cost of production of biodiesel in the
country of origin, i.e. Indonesia: violation of Article 2.2 of the Anti-Dumping Agreement
and Article VI:1(b)(ii) of the GATT 1994.

15. Indonesia argues that the European Union acted inconsistently with Article 2.2 of the Anti-
Dumping Agreement by not using production costs in the country of origin to construct normal
value and by replacing the costs of raw materials reported in the producers' records, i.e. the cost
of production in the domestic market, with the reference export price, by virtue of which the
differentiated export tax system distorts the cost of the input.'*

16. Argentina recalls that, according to the Appellate Body in EU - Biodiesel, in calculating the
cost of production under Article 2.2, the investigating authority is not prohibited from resorting to
information other than costs contained in the records of exporters or producers, including
in-country and out-of-country evidence. However, this does not mean that an investigating
authority may simply substitute the costs from outside the country of origin for the "cost of

production in the country of origin".!®

3. The European Union acted inconsistently with Articles 2.2 and 2.2.2(ii) of the
Anti-Dumping Agreement by failing to establish a cap for profits when calculating the
normal value for the Indonesian producers under investigation

17. In its first written submission, Indonesia claimed that the European Union failed to calculate
the cap for profit normally realized for other producers. Consequently, it also failed to ensure that
the profit margin calculated in constructing the normal value did not exceed that cap, which meant
that the anti-dumping measures in this dispute were inconsistent with Articles 2.2 and 2.2.2(iii) of
the Anti-Dumping Agreement.®

18. Argentina recalls that Article 2.2.2(iii) uses the term "shall not exceed"; therefore, that
calculation is mandatory for the investigating authorities.!” In consequence, Members are obliged
not only to establish a cap, but also to guarantee that the profit thus determined will not exceed
the cap, that is, the profits normally realized by other exporters or producers on sales of products
of the same general category in the domestic market of the country of origin.

10 Tndonesia's first written submission, paras. 44, 45 and 51.

1 Appellate Body Report, EU - Biodiesel, para. 6.21.

12 Japan's third party written submission, paras 12 -13.

13 Brazil's third party written submission, para. 11.

4 Indonesia's first written submission, paras. 99-100 and 107.

15 Appellate Body Report, para. 6.73.

16 Tndonesia's first written submission, paras. 118, 130, 131, 136 and 145.

7 panel Report, EC - Bedlinen, para. 6.97, cited in Indonesia's first written submission, para. 138.
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19. Argentina maintains that the above-mentioned obligation exists in each and every case. In
fact, it observes that this provision does not establish any exception or qualification.!® Earlier panel
reports support this position.®

4. Inconsistent application and final collection of provisional duties: Articles 7.1, 7.2,
9.2 and 9.3 (chapeau) of the Anti-Dumping Agreement

20. Indonesia contends, first of all, that the European Union acted inconsistently with Article 7.1
of the Anti-Dumping Agreement because it applied provisional measures to Indonesian producers
based on a finding of dumping inconsistent with Articles 7.2, 9.2 and the chapeau of Article 9.3,
insofar as it imposed a provisional measure on imports from one Indonesian producer in excess of
the provisionally estimated margin of dumping for that producer.?°

21. Argentina agrees with the European Union that a provisional determination could be subject
to changes in accordance with the subsequent findings reached by the investigating authority in
the final determination.?! However, in order for a Member to apply a provisional measure
consistent with the Anti-Dumping Agreement, it must be as a result of a provisional dumping
determination in accordance with Article 2, otherwise the provisional anti-dumping duties will be
collected in excess.

22. Argentina considers that it would be incorrect to interpret paragraphs 1 and 2 of Article 7 of
the Anti-Dumping Agreement in such a way as to permit Members to apply provisional measures
based on a provisional margin of dumping that has been established in violation of Article 2 of the
Anti-Dumping Agreement, using the argument that the amount of the definitive anti-dumping duty
would ultimately be higher or that the "lesser duty" rule would be applicable.??

23. The latter interpretation finds additional support in the text of Article 12.2 of the Anti-Dumping
Agreement, which requires the investigating authorities to provide sufficiently detailed
explanations for the preliminary determinations on dumping, including "... the margins of dumping
established and a full explanation of the reasons for the methodology used in the establishment
and comparison of the export price and the normal value under Article 2".

18 United States' third party written submission, para. 18.

19 panel Report, EU - Footwear (China), para. 6.52, cited in Indonesia's first written submission,
para. 140.

20 Tndonesia's first written submission, para. 285.

21 Eyropean Union's first written submission, paras. 132-139.

22 European Union's first written submission, paras. 126 and 142.
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ANNEX C-2

EXECUTIVE SUMMARY OF THE
ARGUMENTS OF AUSTRALIA

1. INTRODUCTION

1. Australia welcomes the opportunity to present its views on the issues raised in this
proceeding.
2. In its oral submission, Australia would like to briefly comment on the interpretation and

application of Articles 2.2, 3 and 7.2 of the Anti-Dumping Agreement, in the context of the current
dispute.

II. CALCULATING NORMAL VALUE UNDER ARTICLE 2.2 OF THE ANTI-DUMPING
AGREEMENT

3. First, I turn to the calculation of normal value under Article 2.2 of the Anti-Dumping
Agreement. Australia observes that many of Indonesia's arguments in this dispute rest on the
findings in the EU - Biodiesel dispute.! Yet in Australia's view, Indonesia's claims do not accurately
reflect the outcomes of that dispute. In particular, Indonesia contends the findings in EU -
Biodiesel preclude any departure from the records of the producer for the purposes of the
calculation of normal value under Article 2.2.1.1.2 However, in Australia's view, the Appellate
Body in that dispute took a more nuanced approach.® For example, when endorsing the Panel's
view regarding the application of the second condition in the first sentence of Article 2.2.1.1, the
Appellate Body noted:

...the Panel explained that its understanding of this condition does not imply that
"what is recorded in the records of the producer or exporter must be automatically
accepted."

4, Thus, the Appellate Body has made clear, an Investigating Authority is free to examine other
sources, for example to determine "whether all costs incurred are captured; whether the costs
incurred have been over- or understated; and whether non-arms-length transactions or other

practices affect the reliability of the reported costs".®

5. Further, in this dispute the EU has asked, as it did in the EU - Biodiesel dispute, that the
phrase "shall normally be calculated" in Article 2.2.1.1 not be subject to legal assessment by the
Panel in this dispute.® Australia regards this request as appropriate in the context of this dispute,
as it was in the prior dispute. Australia observes that this is consistent with the view taken by the
Appellate Body in EU - Biodiesel, which stated:

Thus, for the purposes of resolving this dispute, it is the meaning of [the second
condition in Article 2.2.1.1] that must be ascertained, and not whether there are other
circumstances in which the obligation in the first sentence of Article 2.2.1.1 "normally"
to base the calculation of costs on the records kept by the exporter or producer under
investigation would not apply.’

6. Thus, Australia respectfully encourages the Panel to take a similar view and to confine its
examination of Article 2.2.1.1 to those interpretive questions which are within the scope of the
current dispute.

! Indonesia's First Written Submission, paras. 45-46, 91-95.

2 Indonesia's First Written Submission, para. 78.

3 Appellate Body Report, EU — Biodiesel, paras. 6.41 and 6.56.
4 Appellate Body Report, EU - Biodiesel, para. 6.41.

5 Appellate Body Report, EU — Biodiesel, para. 6.41.

8 EU's First Written Submission, para. 10.

7 Appellate Body Report, EU — Biodiesel, footnote 120.
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7. In relation to the Panel's consideration of the EU's calculation of profits under
Article 2.2.2 (iii) of the Anti-Dumping Agreement, Australia observes that the Panel in EU -
Biodiesel said:

The reasonableness of the method used under Article 2.2.2(iii) for determining the
profit margin turns on whether it is rationally directed at approximating what that
margin would have been if the product under consideration were sold in the ordinary
course of trade in the domestic market of the exporting country.®

8. Thus, it is not a question of specifying a particular methodology, but rather to assess the
method applied by an Investigating Authority in any given case to determine whether it is
"rationally directed at approximating what the margin would have been".

9. In Australia's view, the EU has demonstrated in paragraphs 25 - 38 of its first written
submission that its approach was "rationally directed" at approximating a product's profit margin
in this particular set of circumstances. Australia further recalls that in EU - Biodiesel, the EU used
a consistent methodology to construct a profit margin around relevant credit costs, comparable
industry profit rates, and local biodiesel producer profits. On that basis, the Panel in that dispute
found the resulting 15% profit rate attributed to Argentinean producers was reasonable.® Similarly,
Australia considers that the EU's calculation of profits in the current dispute was determined by
"any other reasonable method", as provided for under Article 2.2.2 (iii) of the Anti-Dumping
Agreement.

III. CALCULATING INJURY UNDER ARTICLE 3 OF THE ANTI-DUMPING AGREEMENT

10. In respect of the EU's injury assessment under Article 3 of the Anti-Dumping Agreement,
Indonesia contends that the EU's treatment of biodiesels with different melting points, and the
subsequent measurement of which parts of the EU's domestic industry suffered injury, was
inconsistent with the EU's WTO obligations.

11. However, in Australia's view, the EU's approach was appropriate and consistent with
Article 3 of the Anti-Dumping Agreement. Under Article 3, Investigating Authorities are required to
make an "objective examination" of "positive evidence" when investigating whether injury can be
attributed to dumping.'® The Appellate Body found in US - Hot Rolled Steel that the Investigating
Authority must investigate the impact on domestic industry in an "unbiased manner, without
favouring the interests of any particular party".!'’ Where choices are made that require the
exercise of discretion, the Investigating Authority "should provide a satisfactory explanation" to
justify its approach.!?

12. The EU has satisfactorily explained its approach to considering the differences between the
melting points of EU and Indonesian biodiesels when completing its price undercutting
calculations.!® In Australia's view, in doing so, the EU has met the objectivity requirements in
Article 3 of the Anti-Dumping Agreement as set out by the Appellate Body in US - Hot Rolled
Steel.

IV. CALCULATING PROVISIONAL REMEDIES UNDER THE ANTI-DUMPING AGREEMENT

13. Finally, in the calculation of provisional remedies under the Anti-Dumping Agreement,
Australia is of the view that Article 7.2, which defines how provisional measures may be levied
during an anti-dumping investigation, makes clear that provisional duties are to be based on the
"provisionally estimated margin of dumping". Therefore, Australia submits that the word
"estimated", unlike subsequent references in the Anti-Dumping Agreement to "final
determinations", implies a degree of variation from final determinations is permitted.

8 Panel Report, EU - Biodiesel, para 7.337.

° Panel Report, EU - Biodiesel, paras. 7.349-7.351.

10 Anti-Dumping Agreement, Article 3.1.

11 Appellate Body Report, US - Hot Rolled Steel, para. 204.
12 pppellate Body Report, US - Hot Rolled Steel, para. 204.
13 EU's First Written Submission, paras. 81-97.



WT/DS480/R/Add.1

- C-8 -

V. CONCLUSION

14. Australia thanks the Panel for the opportunity to address these issues at today's meeting.
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ANNEX C-3

EXECUTIVE SUMMARY OF THE
ARGUMENTS OF BRAZIL

I. Introduction

1. Brazil welcomes the opportunity to present its views on the legal matters at issue in this
dispute. In this Third Party Submission, Brazil will address the legal standard for constructing the
normal value under Article 2.2.1.1 of the Antidumping Agreement (ADA), with focus on the
Appellate Body's jurisprudence in EU - Biodiesel (Argentina). It will also briefly address whether
the European Union's price undercutting analysis is in line with the requirements under Articles 3.1
and 3.2 of the ADA.

II. The legal standard under Article 2.2.1.1 of the ADA

2. Indonesia relied heavily on the Appellate Body jurisprudence in EU - Biodiesel (Argentina) to
argue its case. There is no question that the Appellate Body ruling in EU - Biodiesel (Argentina) is
relevant to this dispute. In both cases, the European Union (EU) considered that export tariffs
applied to soybeans (inputs in the production of biodiesel) resulted in domestic prices for this
product being artificially lower than international prices. Accordingly, when calculating the normal
value for biodiesel, the EU found it proper to disregard the records kept by the producers and
resort to a "surrogate price for soybeans" (an external benchmark).

3. Brazil would like to recall, however, that the Appellate Body's ruling in EU - Biodiesel
(Argentina) is circumscribed to the factual circumstances of that case. In this sense, if indeed the
factual circumstances are the same (or practically the same) as in EU - Biodiesel (Argentina), it is
only logical that the Panel should follow the Appellate Body's guidance in interpreting the
obligation under Article 2.2.1.1 of the ADA.

4, Brazil, however, would caution the Panel against overstretching the boundaries of the
Appellate Body's ruling in EU - Biodiesel (Argentina). The way Brazil sees it, in these proceedings,
Indonesia’s reasoning seems to be based on the same flawed premises that "no matter
how unreasonable the production (or sale) costs in the records kept by the investigated firm
would be when compared to a proxy or benchmark consistent with a normal market situation,
there is nothing an investigating authority can do" as the European Union has put it in its appeal in
EU - Biodiesel (Argentina).!

5. Yet the Appellate Body has made it clear that its reading of the legal standard under
Article 2.2.1.1 of the ADA is more nuanced than that.2

6. Firstly, in paragraph 6.33 of its report on EU - Biodiesel (Argentina), the Appellate Body
referred to several instances in which investigating authorities are authorized to depart from the
records kept by producers when calculating the normal value. It explained that:

"[R]ecords that are GAAP-consistent may nonetheless be found not to reasonably
reflect the costs associated with the production and sale of the product under
consideration. This may occur, for example, if certain costs relate to the production
both of the product under consideration and of other products, or where the exporter
or producer under investigation is part of a group of companies in which the costs of
certain inputs associated with the production and sale of the product under
consideration are spread across different companies' records, or where transactions
involving such inputs are not at arm's length.">

! Appellate Body Report, EU - Biodiesel (Argentina), para. 6.40.
2 Ib., para. 6.41.
3 Ib., para. 6.33.
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7. The Appellate Body further clarified that there may be circumstances where the obligation to
calculate the cost on the basis of the record kept by the exporter or producer does not apply.
Please note that the Appellate Body did not limit those circumstances, nor established an
exhaustive list, but merely mentioned transfer pricing as an example of such instances. In such
cases,

"an investigating authority may have recourse to alternative bases to calculate some
or all such costs. Yet, Article 2.2 does not specify precisely to what evidence an
authority may resort. This suggests that, in such circumstances, the authority is not
prohibited from relying on information other than that contained in the records kept
by the exporter or producer, including in-country and out-of-country evidence."*

8. Moreover, it is important to note that the Appellate Body considered that the phrase "the
cost of production in the country of origin" does not limit the sources of information or evidence
that may be used in establishing the costs of production in the country of origin to sources inside
the country of origin".> This means that there may be circumstances when it would be appropriate
for the investigating authority to rely on an external benchmark when calculating the normal value
under Article 2.2.1.1 of the ADA.

9. Secondly, as previously pointed out, the Appellate Body's ruling in EU - Biodiesel
(Argentina) is circumscribed to the specific factual circumstances of that case. One should recall
that the EU based its determination that the producer's records do not reasonably reflect the cost
of soybeans on the fact that the export tariff applied to soybean was around 20% higher than that
applied to the exportation of biodiesel — export tariffs on soybean were 35% while export tariffs on
biodiesel had a nominal rate of 20%, with an effective rate of 14.58% taking into account a tax
rebate.

10. For the Appellate Body, however,

"the Argentine export tax system was not, in itself, a sufficient basis under
Article 2.2.1.1 for concluding that the producers' records do not reasonably reflect the
costs of soybeans associated with the production and sale of biodiesel, or for
disregarding those costs when constructing the normal value of biodiesel."®

11. Brazil understands that while the Appellate Body considered that the mere existence of an
export tariff difference between the export tariffs to soybeans and biodiesel may not be "sufficient
basis" for disregarding producers' records in calculating normal value, it did not state that the
economic effects of export tariffs over the cost of inputs can never be a sufficient basis for
concluding that the producers' records do not reasonably reflect the cost of production. While the
economic effects of a 20% export tariff may not be deemed "sufficient" to modify production
conditions in the domestic market, the impact of a 200% export tariffs on the market could
arguably be found "sufficient". In other words, whether an export tariff or any other governmental
measure that affect prices is a "sufficient basis" for disregarding producers' records needs to be
assessed on a case-by-case basis, according to the actual effect of this restriction in the product at
issue.

12. Furthermore, Brazil would like to recall that in EU - Biodiesel (Argentina), the
Appellate Body did not make any findings regarding how Article 2.2.1.1 should apply to situations

4 Ib, para 6.73. The Appellate Body has further clarified that, while the investigating authority may
resort to alternative bases for calculating the cost of production, "[t]his, however, does not mean that an
investigating authority may simply substitute the costs from outside the country of origin for the "cost of
production in the country of origin". Indeed, Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii)
of the GATT 1994 make clear that the determination is of the "cost of production [...] in the country of origin".
Thus, whatever the information that it uses, an investigating authority has to ensure that such information is
used to arrive at the "cost of production in the country of origin". Compliance with this obligation may require
the investigating authority to adapt the information that it collects. It is in this sense that we understand the
Panel to have stated that Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994
"require that the costs of production established by the authority reflect conditions prevailing in the country of
origin". For Brazil, this passage makes it clear that the investigating authority can resort to an external
benchmark as long as such benchmark is an appropriate proxy for the cost of production in the country of
origin.

5 Ib., para. 6.74.

8 Ib., para. 6.55.
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where the prices of inputs are subject to other restrictions, such as price controls. Indeed, in
paragraph 60 of its First Written Submission, Indonesia itself specifically distinguishes the situation
"where the State interferes directly on the market by setting or regulating the prices at an
artificially low level" from that where domestic prices are lower than international prices "as a side-
effect of the export tax system". While the Appellate Body in EU - Biodiesel (Argentina) has ruled
on the latter, it made no findings whatsoever on the former.

13. Brazil considers that, depending on the magnitude of the intervention, a State interfering in
the market to set or regulate the prices of raw materials at artificially low levels could be
considered "sufficient basis" for investigating authorities disregarding producers' records under
Article 2.2.1.1 of the ADA.

14. In sum, Brazil considers that the jurisprudence in EU - Biodiesel (Argentina) offers only
limited guidance when assessing whether investigating authorities can resort to an external
benchmark when calculating the normal value under Article 2.2.1.1 of the ADA. In deciding the
present dispute, the Panel should be conscious of these limitations.

III. The EU's price undercutting analysis

15. Indonesia argues that the EU's price undercutting analysis was not based on the
examination of positive evidence as provided in Articles 3.1 and 3.2 of the ADA. Indonesia notices
that, for the purpose of the price undercutting analysis, the EU decided to make a price
comparison between the imported and domestic biodiesel on the basis of the "cold filter plugging
point" (CFPP). More specifically, because of the "very small volume" of sales of Union producers at
CFPP +13°C, the European Commission compared prices of Indonesian imports at CFPP +13°C
with the sales of Union producers of biodiesel at CFPP 0°C.

16. Although Brazil does not take a position on the factual aspects of this case, it understands
that what is at stake in the Panel's assessment of Articles 3.1 and 3.2 of the ADA is the internal
coherence in the EU's price undercutting analysis. In this regard, Brazil notices that, on the one
hand, the EU understood that its product with CFPP +13°C could not be used for comparison with
the subject product containing the same characteristics because of the "very small volume" of
sales of this EU product. However, on the other hand, the same "very small volume" was
considered to be sufficient when proposing the amount of adjustment in the prices of the
Indonesian product. It seems to Brazil that if CFPP +13°C was disregarded from the
first calculation because of its low volume, it should also have been disregarded from the second
as well.
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ANNEX C-4

EXECUTIVE SUMMARY OF THE
ARGUMENTS OF CHINA

1. INTRODUCTION

1. China welcomes the opportunity to file this submission in the dispute European Union - Anti-
Dumping Measures on Biodiesel from Indonesia (DS480) ("EU - Biodiesel (Indonesia)"). China
intervenes because of its systemic interest in the correct interpretation of the relevant provisions
of the covered agreements, in particular the provisions of Article 2.2 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade (the "Anti-Dumping
Agreement”), and would like to present its view.

II. ARTICLE 2.2.1.1 STIPULATES TO CALCULATE THE COST OF PRODUCTION ON THE BASIS OF THE
RECORDS KEPT BY THE PRODUCERS

2. Article 2.2.1.1 governs the calculation of a producer's costs of production for the purpose of
constructing normal value. Specifically, an investigating authority must calculate the producer's
costs on the basis of the producer's records, provided that these records: (i) are in accordance
with the generally applicable accounting principles ("GAAP") of the exporting country; and (ii)
reasonably reflect the costs associated with the production and sale of the product under
investigation.

3. The Appellate Body stressed in EU - Biodiesel that the term "reasonably reflect the costs
associated with the production and sale of the product" in Article 2.2.1.1 refers to whether "the
records kept by the exporter or producer suitably and sufficiently correspond or reproduce those
costs incurred by the investigated exporter or producer that have a genuine relationship with the

production and sale of the specific product under consideration".}

4, Namely, Article 2.2.1.1 does not permit an authority to reject a producer's properly recorded
costs through a comparison with hypothetical costs that might prevail in a hypothetical market not
available to the investigated producer in the country of origin.

5. Furthermore, the requirement under Article 2.2 to use the costs of production "in the
country of origin" demonstrates that the relevant production costs are not hypothetical costs
derived from a hypothetical market. Rather, they are the costs incurred "in the country of origin".

6. Therefore, the ordinary meaning of the first sentence of Article 2.2.1.1, considered in the
light of its context, allows an authority to reject a producer's GAAP-compliant records if those
records fail to reflect the "actual" costs incurred to produce the product under consideration. An
interpretation in line with the customary rules of interpretation does not support the assertion that
recorded costs may be benchmarked against the hypothetical costs that would be borne by a
producer in a theoretical market where the price of relevant inputs was not affected by
governmental policy interventions.

III. ARTICLE 2.2 STIPULATES TO CONSTRUCT THE NORMAL VALUE ON THE BASIS OF THE COST OF
PRODUCTION IN THE COUNTRY OF ORIGIN

7. Article 2.2 of the Anti-Dumping Agreement sets forth how an investigating authority should
establish normal value. It requires that domestic prices normally be used for the purpose of
establishing normal value. In some circumstances, however, Article 2.2 recognizes that domestic
prices may be unsuitable, for example, if such sales are not in the ordinary course of trade. In
such a situation, an investigating authority has two options: it may base normal value on "a
comparable price of the like product when exported to an appropriate third country"”, or, it may
construct normal value on the basis of the "cost of production in the country of origin" plus
administrative, selling and general costs and profit. Each of these methods aims to achieve a proxy

! Appellate Body Report, EU - Biodiesel, para. 6.26.
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normal value as close as possible to the would-be domestic selling price:? sales must be to an
"appropriate" third country at a "comparable" price and the costs of production must be the
producer's costs in the "country of origin".

8. Furthermore, this is confirmed by the immediate and broader context of the term "cost of
production" in Article 2.2. The immediate context sets forth that the "cost of production" is the
"cost of production in the country of origin". This sets forth clearly that the cost cannot be a
hypothetical cost that the producer "would have" incurred, if they bought the relevant input
outside the country of origin. The context provided by Article 2.2.1.1 makes clear that the
determination of costs "for the purpose of paragraph 2" is focused on describing the true costs of
the producer of the product under consideration. Together, these contextual elements leave no
doubt that the "cost of production" described in Article 2.2 is the producer's cost and not a
hypothetical cost that does not reflect the true cost incurred by the producer to produce the
product under consideration.

9. China recognizes that situations arise where a producer's true costs to produce the product
are not reflected in its records, meaning that the "cost of production in the country of origin" must
be determined through evidence other than the producer's own accounts. This may be the case,
for example, where the producer's records cannot be used because the transaction is influenced by
a non-arm's length pricing transfer with a related party, in which case the recorded cost may
appear to be unreliable. To be clear, in such a case, the investigating authority may reject the
producer's records, but may not deny the true costs of the producer of the product under
consideration. The authority may look for evidence other than the producer's records, but, at the
end of the day, it must determine or calculate the true costs of the producer of the product under
consideration and not a hypothetical cost. To determine costs in such a case, the authority must
clearly look for evidence in the country of origin because this evidence is the best evidence of the
true cost to the producer "in the country of origin".

10. The Appellate Body also stressed in EU - Biodiesel that an investigating authority may not,
when using out-of-country evidence, "simply substitute costs from outside the country of origin for
the 'cost of production in the country of origin'"; rather "the investigating authority [is required] to
adapt the information that it collects" [to the conditions of the country of origin].3

11. Thus, if no in-country evidence were available and out-of-country evidence had to be used,
the out-of-country costs would have to be adjusted to ensure that the "cost of production”
ascertained by the authority is a reflection of the producer's true costs to produce the product in
the country of origin. Such necessary adjustments would include accounting for any differences in
regulatory policies and any other factors exogenous to the producer than affect the cost of
production. Ignoring such factors would mean that the external costs taken into consideration
reflect conditions outside the country of origin and therefore could not be reflective of the
producer's cost of production "in the country of origin".

IV. CONCLUSION

12. China thinks the legal issue in this case, in particular the legal interpretation of Article 2.2 of
the Anti-Dumping Agreement, is highly relevant to that contained in the EU - Biodiesel, and
requests the Panel to attach great importance to the rulings in that dispute, in order to keep the
predictability and consistence of the dispute settlement system.

13. China thanks the Panel for its consideration of these comments.

2 panel Report, Thailand - H-Beams, para. 7.112.
3 Appellate Body Report, EU - Biodiesel, para. 6.73.
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ANNEX C-5

EXECUTIVE SUMMARY OF THE
ARGUMENTS OF JAPAN

1. In this proceeding, Japan addresses the interpretation of Articles 2.2, 2.2.1.1, 3.1 and 3.2 of
the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade
1994 (the "ADA") and Article VI: 1(b) (ii) of the General Agreement on Tariffs and Trade 1994 (the
"GATT 1994").

I. INTERPRETATION OF ARTICLES 2.2.1.1 AND 2.2 oF THE ADA AND ARTICLE VI:1(B)(II) OF THE
GATT 1994

i The context for the interpretation of Articles 2.2.1.1 and 2.2 of the ADA and
Article VI: 1(b) (ii) of the GATT 1994

2. At the beginning, Japan would like to briefly touch on the overall structure of Article VI: 1 of
the GATT 1994 and Articles 2.1, 2.2 and 2.2.1.1 of the ADA to the extent they pertain to the
definition and calculation of "normal value". The first sentence of Article VI: 1 of the GATT 1994
provides that "dumping" is found to exist if products of one country are introduced into the
commerce of another country at less than "the normal value" of the products. Article VI: 1(a) of
the GATT 1994 and Article 2.1 of the ADA provide that a product is to be considered as being
introduced into the commerce of another country at less than its normal value if the export price
of the product is less than "the comparable price, in the ordinary course of trade, for the like
product when destined for consumption in the exporting country". Article VI:1(b) and Article 2.2
provide that, in the absence of the comparable domestic price, an investigating authority may rely
on the alternative bases for establishing normal value, including, inter alia, "the cost of production
[of the product] in the country of origin" plus a reasonable addition for selling cost and profit.
Further, Article 2.2.1.1 sets forth a specific guidance for determining "the cost of production in the
country of origin" for the purpose of Article 2.2.

3. As regards the calculation of normal value pursuant to Article 2.1 of the ADA, the Appellate
Body explained in US - Hot-Rolled Steel that "Article 2.1 requires investigating authorities to
exclude sales not made 'in the ordinary course of trade', from the calculation of normal value,
precisely to ensure that normal value is, indeed, the 'normal’ price of the like product, in the home
market of the exporter. Where a sales transaction is concluded on terms and conditions that are
incompatible with 'normal' commercial practice for sales of the like product, in the market in
guestion, at the relevant time, the transaction is not an appropriate basis for calculating 'normal’
value".! Thus, the Appellate Body understands the "normal value" calculated pursuant to
Article 2.1 as the "'normal' price" of the like product "in the home market of the exporter". In
particular, such normal price must be calculated based on sales prices that properly reflect
""normal' commercial practice" for sales of the like product "in the market in question". As such, if
a sales price does not properly reflect normal commercial considerations, e.g. due to a non-arm's
length transaction, such a price "is not an appropriate basis" for calculating normal value and must
therefore be excluded.

4, With respect to the alternative methodologies set forth in Article 2.2, the Appellate Body in
EU - Biodiesel has confirmed the interpretation adopted by the panels in prior disputes that the
role of this provision is to generate an "appropriate proxy" for the price of the like product in the
ordinary course of trade in the home market. The Appellate Body further explained that the costs
calculated pursuant to Article 2.2.1.1 must also be "capable of generating such a proxy".2
Accordingly, the proper interpretation of Article 2.2 and Article 2.2.1.1 should take into account
the role of Article 2.2 to provide "an appropriate proxy" for "the price of the like product in the

ordinary course of trade in the domestic market".

! Appellate Body Report, US - Hot Rolled Steel, para. 140. (underline added)
2 Appellate Body Report, EU - Biodiesel, para. 6.24.
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ii. Interpretation of Article 2.2.1.1 of the ADA

5. As evident from the text, the first sentence of Article 2.2.1.1 requires an investigating
authority to "normally" calculate costs on the basis of records kept by the exporter or producer,
"provided that" such records (1) are in accordance with the generally accepted accounting
principles ("GAAP") of the exporting country; and (2) reasonably reflect the costs associated with
the production and sales of the product under investigation.

6. With respect to the interpretation of "reasonably reflect the costs associated with the
production and sale of the product under investigation" in the second condition (above (2)), Japan
understands that the adverb "reasonably" modifies the verb "reflect", and there is no express
requirement that "the costs" themselves be "reasonabl[e]".? Further, as confirmed by the phrase
"[flor the purpose of paragraph 2" in the first sentence of Article 2.2.1.1 and the text of
Article 2.2, "the costs" in Article 2.2.1.1 refers to the costs of production "in the country of origin"
and not the costs in some other markets.*

7. Having said that, Japan would like to make three additional observations as regards the
interpretation of the first sentence of Article 2.2.1.1. First, Japan notes the Appellate Body's
interpretation of Article 2.2.1.1 in EU - Biodiesel that the GAAP-consistent records may
nonetheless be found not to "reasonably reflect the costs associated with the production and sales
of the product under consideration" in certain circumstances.® The Appellate Body stated that such
a situation may occur, "for example, if certain costs relate to the production both of the product
under consideration and of other products, or where the exporter or producer under investigation
is part of a group of companies in which the costs of certain inputs associated with the production
and sales of the product under consideration are spread across different companies' records, or
where transactions involving such inputs are not at arm's length".® The Appellate Body further
noted that "[t]o the Panel, an investigating authority is 'certainly free to examine the reliability and
accuracy of the costs recorded in the records of the producers/exporters' to determine, in
particular, whether all costs incurred are captured, whether the costs incurred have been over- or
understated and whether non-arms-length transactions or other practices affect the reliability of

the reported costs".”

8. It is notable that there may be situations other than the instances specifically mentioned
above where an investigating authority may find that the reported costs do not "reasonably reflect
the costs associated with the production and sales of the product under consideration", as the
Appellate Body referred to these instances as only "example[s]", and there might be "other
practices" that affect the reliability of the reported costs.

9. Second, Japan submits that "the costs" in the first sentence of Article 2.2.1.1 may not
always be limited to the costs actually incurred by the exporter or producer. Japan finds support
for this interpretation in the context of this provision. Specifically, given that Article 2.2.1.1 (in
conjunction with Article 2.2) pertains to a methodology for obtaining an "appropriate proxy" for the
price of the product under investigation "if it were sold in the ordinary course of trade in the
domestic market", "the costs associated with the production and sale of the product" under
Article 2.2.1.1 must be of the kind that is capable of serving as an appropriate basis for estimating
the would-be market price of the final product. Accordingly, in a case where, for example, the cost
of an input actually incurred by the exporter or producer does not reflect normal commercial
behaviours in the market for that particular input, such cost cannot be "the costs associated with
the production and sale of the product" in the sense of Article 2.2.1.1, as the use of such a price
would distort, rather than contribute to, the proper estimation of the market price of the final
product.

10. Japan disagrees with Indonesia's reading of the Appellate Body report in EU - Biodiesel that
the Appellate Body "in no unclear terms" confirmed that "the plain meaning of the terms of
Article 2.2.1.1 [...] precludes any enquiry into 'reasonableness' of the recorded costs". In any
event, in Japan's view, while Article 2.2.1.1 does not contain express reference to the general
standard of "reasonableness', "the costs associated with the production and sale of the product"

3 See Appellate Body Report, EU - Biodiesel, para. 6.37.

4 See Appellate Body Report, EU - Biodiesel, para. 6.23.

5 Appellate Body Report, EU - Biodiesel, para. 6.33.

8 Ibid. (emphasis added)

7 Appellate Body Report, EU - Biodiesel, para. 6.41. (emphasis added)
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under this Article must at least be a reflection of the normal functioning of the market in the
country of origin, i.e. a cost capable of serving as an appropriate basis for estimating the would-be
market price of the final product.

11. Third, Japan notes that the first sentence of Article 2.2.1.1 provides that an investigating
authority shall "normally" use costs calculated on the basis of records kept by the exporter or
producer, "provided that" the two prescribed conditions are met. The term "normally" is
interpreted to mean "under normal or ordinary conditions; as a rule". Thus, the use of the term
"normally" suggests that even where the two conditions contemplated in the "provided" clause in
the first sentence are met, use of an exporter's or producer's records is not necessarily mandatory
in every case, and an investigating authority may consider other available evidence in certain
circumstances. Indeed, if the drafters of the first sentence of Article 2.2.1.1 had intended
otherwise, they would have had no need to insert the word "normally", which would appear totally
redundant.

12. Although we refrain from going into a detailed discussion on specific circumstances under
which an investigating authority may be allowed not to rely on the recorded costs and instead may
seek other evidence, we would like to highlight, again, that the costs calculated pursuant to
Article 2.2.1.1 "must be capable of generating [an appropriate] proxy" to the normal value
calculated pursuant to Article 2.1, which in turn is characterised by the Appellate Body as the
"'normal' price" of the product that is compatible with "'normal’ commercial practice" in the market
of the country of origin. In other words, calculation of normal value under these provisions appears
to presume that prices and/or costs used are reflective of a functioning market.

ili. Interpretation of Article 2.2 of the ADA and Article VI: 1(b) (ii) of the
GATT 1994

13. With respect to the phrase "the cost of production [of the product] in the country of origin"
in Article 2.2 of the ADA and Article VI: 1(b) (ii) of the GATT 1994, the Appellate Body in EU -
Biodiesel explained that this phrase "may be understood as a reference to the price paid or to be
paid to produce something within the country of origin".® While Japan agrees with this statement,
Japan submits that, as with the interpretation of Article 2.2.1.1, the phrase "the cost of production
[of the product] in the country of origin" in Article 2.2 and Article VI: 1(b) (ii) should be
interpreted in light of the role of these provisions to provide an "appropriate proxy" for the price of
the like product if it were sold in the ordinary course of trade in the home market. Thus, "the cost
of production [of the product] in the country of origin" under Article 2.2 and Article VI: 1(b) (ii)
must serve as an appropriate basis for estimating the would-be market price of the product under
investigation.

14. In this context, Japan notes that neither Article 2.2 nor Article VI: 1(b) (ii) contains
additional words or qualifying language specifying the type of evidence that must be used, or
limiting the sources of information or evidence to only those sources inside the country of origin,
as confirmed by the Appellate Body in EU - Biodiesel.® As such, an investigating authority has the
ability to use any out-of-country information including an international price as evidence, if doing
so is necessary to properly determine "the cost of production [of the product] in the country of
origin". In particular, Japan agrees with the Appellate Body's finding in EU - Biodiesel that an
investigating authority may use international prices as evidence for establishing the cost of
domestic production when, for example, domestic prices reflect international prices.®

15. To note, Japan is aware that an investigating authority is required under Article 2.2 to use
out-of-country information in order to obtain the cost of production "in the country of origin" and
not the cost in some other places. Thus, as the Appellate Body in EU - Biodiesel explained, "an
investigation authority has to ensure that such information is used to arrive at the 'cost of
production in the country of origin'" and "[c]Jompliance with this obligation may require the
investigating authority to adapt the information that it collects".!* In essence, Japan understands
that out-of-country information may be used to calculate the cost of production in the country of
origin under Article 2.2 as long as an investigating authority ensures that such information is used

8 Appellate Body Report, EU - Biodiesel, para. 6.69. (emphasis added)
° Appellate Body Report, EU - Biodiesel, para. 6.70.
10 Appellate Body Report, EU - Biodiesel, para. 6.81.
1 Appellate Body Report, EU - Biodiesel, para. 6.73.
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to "arrive at" the cost of production in the country of origin, which may require certain adaptation
depending on the specific circumstances of each case.

II. INTERPRETATION OF ARTICLES 3.1 AND 3.2 oF THE ADA

16. Japan would like to make two brief comments as regards the price effects analysis, in
particular the analysis of "significant price undercutting”, under Articles 3.1 and 3.2 of the ADA.
First, as confirmed by the Appellate Body in China - GOES, although there is no explicit
requirement in Articles 3.1 and 3.2 of the ADA, an investigating authority must ensure price
comparability when it compares prices for purposes of Articles 3.1 and 3.2.2 For example, as the
panel in China - HP-SSST found, when there are differences in quantities between the subject
imports and the domestic like products, an investigating authority is required under Articles 3.1
and 3.2 to properly account for such differences in quantities when comparing the prices of subject
imports and the like domestic products.!® Japan respectfully requests that the Panel carefully
assess whether the European Union authorities ensured price comparability by properly addressing
the purported differences in quantities of the products in question, in particular the "very small
volume" of sales of the European Union producers at CFPP +13°C.

17. Second, as stated by the Appellate Body in China - GOES, the paragraphs of Article 3 of the
ADA contemplate a "logical progression" of inquiry leading to an investigating authority's ultimate
injury and causation determination.'* As such, the outcome of the price effects inquiry under
Article 3.2 must be one that enables the investigating authority to advance its analysis so as to
serve as "a meaningful basis" for its determination as to whether subject imports, through such
price effects, are causing injury to the domestic industry.'®> With respect to the interpretation of
"price undercutting" contemplated in Article 3.2, in particular, the Appellate Body established in
China - HP-SSST that a simple mathematical comparison between the prices of the dumped
imports and the like domestic products does not suffice for the purpose of Article 3.2. Instead, the
price comparison under Article 3.2 contemplates "a dynamic assessment of price developments
and trends in the relationship between the prices of the dumped imports and those of domestic

like products over the entire period of investigation (POI)".®

18. Japan considers that these statements by the Appellate Body mean that an investigating
authority must not consider the price trends of the subject import in isolation from those of the
like domestic products, but objectively examine any positive evidence pertaining to interaction in
the market between the price of the subject imports and that of the like domestic products. In
Japan's view, this interaction can be examined based upon the consideration of the degree of the
competitive relationship between the subject imports and the domestic like products in conjunction
with the dumping margin of dumped imports. For such examination, it does not suffice to examine
separately whether there is any such competitive relationship in the abstract, detached from any
consideration of the dumping margin.

19. Furthermore, the Appellate Body in China — HP-SSST found that, in order to assess whether
the observed price undercutting is "significant", an investigating authority may, depending on the
case, be required to "rely on all positive evidence relating to the nature of the product or product
types at issue, how long the price undercutting has been taking place and to what extent, and, as
appropriate, the relative market shares of the product types with respect to which the authority

has made a finding of price undercutting".”

20. Thus, with respect to Indonesia's allegation that the European Union industry sales of
biodiesel at CFPP 0°C (with respect to which the European Union authorities found "significant
price undercutting") constituted only around 42% of the sales of biodiesel of the sampled
European Union producers, Japan submits that the Panel should carefully evaluate the relevant
facts in this case and apply appropriate legal interpretations as established through the
Appellate Body jurisprudence.

12 pppellate Body Report, China - GOES, para. 200.
13 panel Report, China - HP-SSST, para. 7.111-115.
4 Appellate Body Report, China - GOES, para. 128.
15 Appellate Body Report, China - GOES, para. 154.
16 Appellate Body Report, China - HP-SSST, para. 7.159. (emphasis added)
17 Appellate Body Report, China - HP-SSST, para. 5.161. (emphasis added)
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ANNEX C-6

EXECUTIVE SUMMARY OF THE
ARGUMENTS OF NORWAY

1. Norway welcomes this opportunity to present its views on the issues raised in these panel
proceedings. Norway did not present a written third party submission to the Panel. Without taking
any position on the facts of this dispute, I will in this oral statement take the opportunity to offer
some views on the interpretation of the first sentence of Article 2.2.1.1 of the Anti-
Dumping Agreement.

2. Indonesia submits that the European Union acted inconsistently with the obligation laid
down in the sentence referred to above since it did not calculate the costs on the basis of the
records kept by the exporting producers under investigation.! Emphasizing the Appellate Body's
interpretation of the first sentence of Article 2.2.1.1 in EU - Biodiesel, Indonesia submits that the
said Article obliges the investigating authorities to calculate the costs based on the records kept by
the exporter or producer when the two conditions set forth in the article are met. Furthermore,
Indonesia submits that the test of reasonableness set forth in the second condition in the
first sentence of Article 2.2.1.1 relates to the quality of the records as such, and does not include a
general standard of reasonableness that allows investigation authorities to disregard the records in
situations where the authorities find that the costs reflected in the records are "abnormally or
artificially low", in comparison with hypothetical costs that might prevail in a hypothetical market.

3. As we know, the first sentence of Article 2.2.1.1 provides that

[f]or the purposes of paragraph 2, costs shall normally be calculated on the basis of
records kept by the exporter or producer under investigation, provided that such
records are in accordance with the generally accepted accounting principles of the
exporting country and reasonably reflect the costs associated with the production and
sale of the product under consideration.

4, A legal analysis of a WTO provision starts, of course, with an inquiry into the ordinary
meaning of the terms. Article 2.2.1.1 uses the word "shall", which indicates that it establishes an
obligation of some sort. In this case, the word “shall" is qualified by the terms "normally"” and
"provided that". We understand "normally" in this context to point to the existence of conditions,
rather than to "alter the characterization of [the] obligation as constituting a 'rule".?

5. The obligation on the investigating authorities, according to Article 2.2.1.1, is subject to two
cumulative conditions:

i) that the records kept by the exporter or producer are in accordance with the generally
accepted accounting principles (GAAP) of the exporting country; and

i) that such records reasonably reflect the costs associated with the production and sale of the
product under consideration.

6. If these two conditions are fulfilled, the investigative authorities "shall normally" calculate
the costs on the basis of records kept by the exporter or producer under investigation.

7. Regarding the meaning of the second condition in the first sentence of Article 2.2.1.1,
Norway notes that the question regarding whether the test of reasonableness is related to the
quality of the records as such was accurately clarified in the Appellate Body Report in EU -
Biodiesel.

8. In our view the Appellate Body precisely stressed in EU - Biodiesel that "in accordance with
the ordinary meaning of the terms in their context and in the light of the object and purpose of the
Anti-Dumping Agreement, we understand this condition as referring to whether the records kept

! First Written Submission of Indonesia, para. 44.
2 See Appellate Body Report, United States — Clove Cigarettes, para. 273.
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by the exporter or producer sustainably and sufficiently correspond to or reproduce those costs
incurred by the investigated exporter or producer that have a genuine relationship with the

production and sale of the specific product under consideration".?

9. Namely, the Appellate Body clearly underlines that the second condition of Article 2.2.1.1
relates to the quality of the records. It is the records that have to pass the test of reasonableness
in regards to the costs incurred by the exporter or producer, not the costs as such.

10. Furthermore, Norway notes that the Appellate Body on this issue fully upheld the Panel
Report in EU - Biodiesel, which clarified that "the object of the comparison is to establish whether
the records reasonably reflect the costs actually incurred, and not whether they reasonably reflect
some hypothetical cost that might have been incurred under different set of conditions or
circumstances and which the investigating authority considers more "reasonable" than the costs
actually incurred".*

11. Norway recalls that the conclusions set forth in both the Panel Report and the Appellate
Body Report in EU - Biodiesel are circumscribed to the facts of that case. The very basis of the
system is that reports are binding only on the parties to the dispute. The Appellate Body has
however underlined "that adopted panel and Appellate Body reports create legitimate expectations
among WTO Members and, therefore, should be taken into account where they are relevant to any
dispute. Following the Appellate Body's conclusions in earlier disputes is not only appropriate, it is
what would be expected from panels, especially where the issues are the same. This is also in line
with a key objective of the dispute settlement system to provide security and predictability to the
multilateral trading system."> Norway would add that by following previous Appellate Body reports,
panels also contribute to ensuring fewer disputes and preserve both the system and the systemic
function of the Appellate Body.

12. Madam Chair, Members of the Panel,

13. This concludes Norway's statement here today. Thank you.

3 Appellate Body Report, EU - Biodiesel, para. 6.26.
4 Panel Report, EU - Biodiesel, para. 7.242.
5 Appellate Body Report, United States - Continued Zeroing, para. 362.
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ANNEX C-7

EXECUTIVE SUMMARY OF THE ARGUMENTS
OF RUSSIA

I. Introduction

1. In this executive summary, the Russian Federation summarizes the views presented to the
Panel in its third party written submission and its oral statement at the third party session of the
first substantive meeting with the parties.

II. Costs of production used for construction of normal value under Article 2.2 of the
Anti-Dumping Agreement

2. The Russian Federation is of a strong view that the costs under Article 2.2.1.1 of the Anti-
Dumping Agreement are the costs incurred by the investigated exporter or producer that have a
genuine relationship with the production and sale of the product under consideration.

3. The Appellate Body in EU - Biodiesel (Argentina) stated that "the context of Article 2.2
suggests that the second condition in the first sentence of Article 2.2.1.1 should not be interpreted
in a way that would allow an investigating authority to evaluate the costs reported in the records
kept by the exporter or producer pursuant to a benchmark unrelated to the cost of production in
the country of origin".! If the investigating authority has to depart from the general obligation to
calculate costs on the basis of records kept by the investigated producer, the costs used for the
construction of normal value shall correspond to the price paid or to be paid to produce the
product under consideration within the country of origin. It follows that the costs of production in
no circumstances can be adjusted, established or refuted with a reference to information that does
not have a genuine relation with the product under consideration produced in the country of origin.

4. An investigating authority should be extremely cautious with any costs data from sources
other than the records kept by the exporter or producer under investigation to ensure that there is
a genuine relation between such costs data, such as the input price paid, and the production of the
product under consideration in the country of origin. It follows that, if in the construction of normal
value an investigating authority includes an input price that has no genuine relation with the
production of the product under consideration in the country of origin, such action will be
inconsistent with Article 2.2 of the Anti-Dumping Agreement.

III. Evidence and costs for calculating the costs of production

5. The Russian Federation agrees with Indonesia that "there is an important distinction
between the source of information, on the one hand, and the content of such information, on the
other hand".? In this regard the Russian Federation disagrees with excessively broad interpretation
suggested by Japan with respect to Article 2.2 of the Anti-Dumping Agreement that, if it "is
necessary to properly determine "the cost of production [of the product] in the country of origin",
an inv3estigating authority can use "any out-of-country information including an international
price".

6. It would appear that for Japan, a situation where domestic prices reflect international prices
is just one example of a situation when international prices may be used, i.e. in Japan's view the
list of such situations is unlimited. Furthermore, Japan has stated that "an investigating authority
is required (emphasis added) under Article 2.2 of the Anti-Dumping Agreement to use out-of-
country information in order to obtain the cost of production "in the country of origin" and not the
cost in some other places".* The Russian Federation cannot agree with such reading of the
applicable provisions.

! Appellate Body Report, European Union - Anti-Dumping Measures on Biodiesel from Argentina,
WT/DS473/AB/R, adopted 26 October (hereinfter — "EU - Biodiesel (Argentina)"), para. 6.23.

2 Indonesia's first written submission, para. 115.

3 Japan's written submission, para. 17.

4 Japan's written submission, para. 19.
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7. The records of the investigated exporters and producers are the main source of information
for calculating the costs of production under Article 2.2.1.1 for the purposes of Articles 2.2.1
and 2.2 of the Anti-Dumping Agreement .> The Appellate Body in EU-Biodiesel (Argentina)
indicated that an investigating authority may have recourse to alternative basis to calculate costs
for construction of normal value under Article 2.2 of the Anti-Dumping Agreement in two
circumstances: where the obligation in the first sentence of Article 2.2.1.1 does not apply, or
where relevant information from investigated exporter or producer is not available because of non-
cooperation®. At the same time, the Appellate Body stressed: "[t]his, however, does not mean that
an investigating authority may simply substitute the costs from outside the country of origin for

the 'cost of production in the country of origin.”

8. Furthermore, the Appellate Body indicated that if domestic prices in the exporting country
happen to be the same as world prices, in such circumstances they can be simultaneously
characterized as both international and domestic. So, contrary to Japan's proposition, the use of
"international prices" as "domestic prices" in the country of origin is very limited. In all cases,
where an investigating authority relies on information other than the records of investigated
exporters and producers, it "has to ensure that such information is used to arrive at the 'cost of

production [of the product] in the country of origin'.8

9. In addition, the Russian Federation would like to stress that through the adaptation of out-
of-country information an investigating authority shall determine the producer's true costs to
produce the like product in the country of origin. Necessary adjustments should account for any
differences in regulatory policies and any other factors exogenous to the producer that affect the
cost of production. Ignoring such factors would mean that the requirements of Article 2.2 of the
Anti-Dumping Agreement and Article VI:1(b)(ii) of the GATT 1994 with respect to "the costs of
production [of the product] in the country of origin" cannot be satisfied.

10. In this vein, the Russian Federation shares Indonesia's view that:

[T]he HPE was specifically selected to remove the perceived distortion in the domestic
price of CPO caused by the Indonesian export tax system. This is because the prices
prevailing in Indonesia were considered to be artificially lower than international
prices. The European Union selected the HPE precisely because it was not the cost of
CPO in Indonesia.’ (emphasis original)

11. However, the wording of Article 2.2 of the Anti-Dumping Agreement precludes the
WTO Members to construct the normal value on the basis of anything other than "the cost of
production in the country of origin", i.e. "the price paid or to be paid to produce something within
the country of origin".!® The phrase "to be paid" under no circumstances can be interpreted as
entitling the investigating authority to determine at its sole discretion the price of inputs the
investigated producers would have pay in order for this price to be included as the cost of
production in constructed normal value.

IV. Definition and calculation of normal value

12. The Russian Federation expresses strong concerns regarding the concept of "normal
commercial considerations" proposed by Japan in its third party submission as a benchmark for the
evaluation of costs reflected in the producer's records. According to Japan, "if a sales price does
not properly reflect normal commercial considerations, ... such a price 'is not an appropriate basis'
for calculating normal value and must therefore be excluded™.! Similarly, Japan proposed
estimating "the would-be market price" of the product under investigation for the purposes of
calculation of costs of production under Article 2.2.1.1 and for calculating the constructed normal
value under Article 2.2. The Russian Federation has a number of concerns with this interpretation.

5 Appellate Body Report, EU - Biodiesel (Argentina), para. 6.46.
% Ibid, para. 6.73.

7 Ibid.

8 Appellate Body Report, EU - Biodiesel (Argentina), para. 6.73.
° Indonesia's first written submission, para. 114.

10 Appellate Body Report, EU - Biodiesel, para. 6.69.

11 Japan’s written submission, para. 5.
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13. The Russian Federation recalls that Article VI:1 of the GATT 1994 and provisions of Article 2
of the Anti-Dumping Agreement do not contain the phrase "normal commercial considerations".
The test suggested by Japan cannot be incorporated or read into these provisions since there is
no specific treaty language that would warrant, let alone support, such far-reaching
interpretation. It seems the reference to the said test is solely based on the Appellate Body's
observations in US - Hot-Rolled Steel mentioned in the course of its analysis regarding the "arm's
length test" that was applied by the United States.!?

14. At the same time, the Appellate Body clearly stated in the same report that according to
Article 2.1 of the Anti-Dumping Agreement the "normal value" of a product is "the comparable
price, in the ordinary course of trade, for the like product when destined for consumption in the
exporting country".'> In other words, the "normal value" is the price of the like product in the
home market of the investigated exporter or producer.

15. Moreover, in the view of the Russian Federation, the Panel should exercise caution when
using or referring to the phrase "normal commercial considerations" in these proceedings. This
phrase appears in Article XVII:1(b) the GATT 1994 which is aimed at preventing certain types of
discriminatory behaviour by state trading enterprises (STEs). Even this provision, as the
Appellate Body explained in Canada - Wheat Exports and Grain Imports, "does not give panels a
mandate to engage in a broader inquiry into whether, in the abstract, STEs are acting
'commercially"™.'* Moreover, the Appellate Body emphasized that there is "no basis for interpreting
that provision as imposing comprehensive competition-law-type obligations on STEs". Any spill-
over effect of Article XVII and related case law interpretations of Article VI:1 of the GATT 1994 and
provisions of Article 2 of the Anti-Dumping Agreement should be avoided.

V. Interpretation of the first sentence of Article 2.2.1.1 of the Anti-dumping
Agreement

16. The Russian Federation also disagrees with suggestion made by Japan that the word
"normally" used in Article 2.2.1.1 of the Anti-Dumping Agreement implies that only prices and/or
costs that meet "normal commercial considerations" could be used for calculation of production
costs.'® According to this interpretation, an investigating authority will need to examine whether
the cost of an input actually incurred by the investigated exporter or producer "reflect normal
commercial behaviours in the market for that particular input".® However, there is no legal basis
for such a test in Article 2.2.1.1 of the Anti-Dumping Agreement. The Russian Federation fails to
see how the "context" constructed through heavy reliance on selective extracts from the case law
can constitute or help to establish "the context" of the first sentence of Article 2.2.1.1 of the Anti-
Dumping Agreement within the meaning of Article 31 of the Vienna Convention on the Law of
Treaties.

17. The Russian Federation recalls the Appellate Body's explanation that the first sentence of
Article 2.2.1.1 of the Anti-Dumping Agreement "identifies the records of the investigated exporter
or producer as the preferred source for cost of production data, and directs the investigating

authority to base its calculations of costs on such records when the two conditions are met".'’

18. In the words of the Appellate Body, the second condition in the first sentence of
Article 2.2.1.1 of the Anti-Dumping Agreement calls for an assessment of "whether the records
kept by the exporter or producer under investigation suitably and sufficiently correspond to or
reproduce those costs incurred by the investigated exporter or producer that have a genuine
relationship with the production and sale of the specific product under consideration".'® This

12 pppellate Body Report, United States - Anti Dumping Measures on Certain Hot Rolled Steel Products
from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X, 4697, (hereinafter - "US - Hot Rolled
Steel") para. 140.

13 Ibid., para. 164.

4 Appellate Body Report, Canada - Measures Relating to Exports of Wheat and Treatment of Imported
Grain, WT/DS276/AB/R, adopted 27 September 2004, DSR 2004:VI, 2739 (hereinafter - "Canada - Wheat
Exports and Grain Imports"), para. 145.

15 Japan written submission, paras. 11-15.

16 Japan written submission, para. 12.

7 pAppellate Body Report, EU - Biodiesel (Argentina), para. 6.18.

18 Appellate Body Report, EU - Biodiesel (Argentina), para. 6.56.
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assessment establishes clear boundaries of what the investigating authority needs to examine
when applying the first sentence of Article 2.2.1.1 of the Anti-Dumping Agreement.

19. Moreover, in the same paragraph the Appellate Body reflected its agreement with the Panel
that the second condition in the first sentence of Article 2.2.1.1 of the Anti-Dumping Agreement
does not include a general standard of "reasonableness". In particular, there is no legal basis for
an investigating authority to use an additional or abstract standard to assess whether the recorded
costs are "reasonable" or "representative" through a comparison with hypothetical costs that might
have been incurred in a different set of circumstances. While such hypothetical costs may be
created in theory, they are not available to the investigated producers in the country of origin of
the product under consideration.

20. For the same reasons the Russian Federation disagrees with Japan's proposal for the
estimation of "the would-be market price of the final product" in the course of application of
Article 2.2.1.1 as well as Article 2.2 of the Anti-Dumping Agreement and Article VI:1(b)(ii) of the
GATT 1994.'° In addition, the Russian Federation recalls that "dumping is the result of the
pricing behaviour of individual exporters or foreign producers". On the basis of the first sentence of
Article 2.2.1.1 of the Anti-Dumping Agreement, the Appellate Body also confirmed in EU -
Biodiesel (Argentina) that "this sentence is concerned with establishing the cost for the specific
exporter or producer under investigation".?° In the view of the Russian Federation, Japan's
abstract concept of "would-be market price" does not correspond to the Appellate Body's reading
of the relevant provisions of the Anti-Dumping Agreement.

21. The Russian Federation also disagrees with Brazil's suggestion for conducting the evaluation
of the effect of a governmental measure on input prices and weighing its magnitude as part of the
analysis under the second condition of Article 2.2.1.1 of the Anti-Dumping Agreement. In
particular, Brazil stated that "depending on the magnitude of the intervention, a State interfering
in the market to set or regulate the prices of raw materials at artificially low levels could be
considered 'sufficient basis' for investigating authorities to disregard producers' records under

Article 2.2.1.1 of the Anti-Dumping Agreement".?!

22. First, the Appellate Body in EU - Biodiesel (Argentina) clarified that under the second
condition of the first sentence of Article 2.2.1.1 investigating authorities need only to check
whether the records of investigated exporters or producers "suitably and sufficiently correspond to
or reproduce" their costs incurred in connection with the production and sale of the product under
consideration.??

23. Secondly, neither the text nor the context of Article 2.2.1.1 of the Anti-Dumping Agreement
authorizes an investigating authority to examine if a governmental measure of the exporting
country is capable of distorting raw material prices and, as a result, influencing the prices of the
product under investigation. Furthermore, the Appellate Body in EU - Biodiesel excluded "an
examination of the 'reasonableness' of the reported costs themselves" if the second condition of
Article 2.2.1.1 is satisfied.??

VI. Conclusion

24. The Russian Federation hopes that its views will be useful to the Panel.

19 See Japan written submission, paras. 13,16.

20 Appellate Body Report, EU - Biodiesel (Argentina), para. 6.17.
21 Brazil's written submission, para. 13.

22 pppellate Body Report, EU - Biodiesel (Argentina), para. 6.56.
3 Appellate Body Report, EU - Biodiesel (Argentina) para. 6.37.
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ANNEX C-8

EXECUTIVE SUMMARY OF THE
ARGUMENTS OF TURKEY

1. INTRODUCTION

1. The Republic of Turkey (hereinafter Turkey) would like to thank the Panel for the
opportunity to share its views as a Third Party in the current proceedings. Turkey makes this oral
submission due to its systemic interest in the correct and coherent interpretation of the Agreement
on Implementation of Article VI of GATT 1994 (hereinafter Anti-Dumping Agreement).

2. Turkey will not elaborate on the particular facts presented by the Parties. Rather, Turkey
would like to share its views on issues addressed by the European Union (hereinafter referred to
as EU) and the Republic of Indonesia (hereinafter referred to as Indonesia) in their first written
submissions pertaining to Article 2.2.2 of the AD Agreement.

II. CLAIMS AND RESPONSES OF THE PARTIES CONCERNING ARTICLE 2.2.2 OF THE
ANTI-DUMPING AGREEMENT

3. In its first written submission Indonesia claims that the EU investigating authority acted
inconsistently with the rules stipulated in Article 2.2.2 of the AD Agreement by using a profit
margin calculated in line with Article 2.2.2 (iii) of the AD Agreement in which the methodology of
calculation used by the investigating authority is claimed to have fallen short of satisfying legal
requirements.?

4, Indonesia further asserts that the EU investigating authority failed to establish the profit by
using a reasonable method. Furthermore, the data used by the EU investigating authority to test
the reasonableness of the profit was inappropriate considering the facts and records evaluated in
this investigation.?

5. Finally, Indonesia points out that the EU investigating authority failed to determine a profit
"ceiling" or "cap" as required in Article 2.2.2 (iii) of the AD Agreement within profit range realized
by other exporters or producers on sales of products of the same general category in the domestic
market of the country of origin.>

6. In its first response, the EU underlines that Article 2.2.2 (iii) of the AD Agreement does not
dictate a particular methodology to be followed. The EU underscores that the profit can be
calculated in numerous reasonable ways which should be subject to an evaluation depending on
the merits of each investigation.*

7. As regards to the second allegation of Indonesia, the EU submits that the sampled
Indonesian producers/exporters constituted almost all of the Indonesia's exports during the period
of investigation which is claimed to have left a 1% of producer/exporters to be evaluated in the
profit cap examination.®> Moreover, the EU stressed that the lack of domestic sales in the ordinary
course of trade of the same general category of products in the country of origin foreclosed the
determination of the profit cap in light of the required data.®

III. OBSERVATIONS OF TURKEY
8. Turkey opines that the interpretation of rules governing the determination of administrative,

selling and general costs (hereinafter referred to as SG&A) and profits of the product under
investigation is one of the legally contentious issues of the AD Agreement directly and significantly

! Indonesia's First Written Submission, para. 145.

2 Indonesia's First Written Submission, paras. 158-176.
3 Indonesia's First Written Submission, paras. 136-157.
4 EU's First Written Submission, para. 26.

> EU's First Written Submission, para. 45.

8 EU's First Written Submission, para. 50.
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influencing the level of the dumping margin. Turkey will only share its approach on how
Article 2.2.2 (iii) should be legally construed if the required data to calculate the profit cap is
absent.

9. Article 2.2.2 of the AD Agreement directs that the investigating authority is obliged to base
the SG&A and profit margin of the investigated producer or exporter on actual data pertaining to
production and sales of the like product in ordinary course of trade. Perceiving differently, the
drafters clarify the qualitative aspect of a SG&A and/or profit margin which should be built on
actual data deriving from the records of the producer or exporter pertaining production and sales
in the ordinary course of trade. If, however, the investigating authority cannot ascertain the level
of profit and/or SG&A on this qualitative basis, it has the full discretion to resort to one of the
three methods, lacking any kind of hierarchy, stipulated in Article 2.2.2.”

10. Turkey notices that, on its face, the selection of the words used by the drafters of the text
marks a gradual shift from using "actual" information, as directed in subparagraph (i) and (ii), to a
reasonably attained profit margin not exceeding a profit ceiling established by profit margin
normally realized by other exporters or producers on sales of products of the same general
category in the domestic market of the origin.

11. Understanding that the existence of a profit ceiling is a central component of the
subparagraph (iii) of Article 2.2.2, Turkey considers that the presence of this upper limit is one of
the factors to probe whether the methodology used by the investigating authority was in fact

"reasonable".®

12. From a contextual point of view, however, the structure of Article 2.2.2 (iii) provides no
guidance on how the investigating authority may act if the profit cap cannot be established
through the use of profit margin normally realized by other exporters or producers on sales of
products of the same general category in the domestic market of the origin. As raised in some
third party submissions®, Turkey opines that construing conceptual borders of the data, to be used
to establish the profit cap, in such strict manner may profoundly limit the use of Article 2.2.2 (iii) if
the required data practically does not exist.

13. In Turkey's understanding, however, Article 2.2.2 (iii) should not be viewed in such a
constraining manner. Notwithstanding the case law approach that "Article 2.2.2 directs a
preference for the actual data of the exporter and like product in question with an incremental
progression away from these principles before reaching any reasonable method in Article 2.2.2
(iii)"*°, Turkey opines that the investigating authority should, nevertheless, have the legal leeway
to resort to Article 2.2.2 (iii) even if the profit cap is not established through the use of profit
margin normally realized by other exporters or producers on sales of products of the same general
category in the domestic market of the origin.

14. Keeping in mind that, that Article 2.2.2 (iii) operates to reach a reasonable approximation of
the profit margin that would have realized if the product under consideration had been sold in the
ordinary course of trade!!, Turkey is in the view that the investigating authority may use out-of-
country data to establish the profit cap, provided that the out-of-country information is apt to or
capable of yielding results reflecting market conditions in the investigated country. Accordingly,
the profit cap determined through the use of out-of-country data may need to be adapted to
ensure that it is versatile to attain a profit margin to be employed together with the cost of
production aiming to reach a constructed normal value in the country of origin.!?

15. In light of the points we have addressed, it is reasonable to expect that the investigating
authority adheres to the legal discipline concerning the profit ceiling or at least provides an
explanation as to why the authority was not able to determine the "cap" under the legal
requirements of Article 2.2.2 (iii).

7 Panel Report, EC - Bed Linen, para. 6.59.

8 Panel Report, Thailand H-Beams, para. 7.125.

° US' Third Party Written Submission, para. 18.

10 panel Report, EU - Biodiesel, para. 7.236.

11 panel Report, EU - Biodiesel, para. 7.338.

12 Appellate Body Report, EU - Biodiesel, para. 6.70.
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IV. CONCLUSION

16. With these comments, Turkey expects to contribute to the legal debate in this case, and
would like to express again its appreciation for this opportunity to share its points of views.
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ANNEX C-9

EXECUTIVE SUMMARY OF THE ARGUMENTS
OF THE UNITED STATES

EXECUTIVE SUMMARY OF U.S. THIRD PARTY WRITTEN SUBMISSION

1. INDONESIA'S CLAIMS REGARDING ARTICLES 2.2.1.1 AND 2.2 OF THE AD AGREEMENT

1. Indonesia's claims under Article 2.2.1.1 of the AD Agreement and Article VI:1(b)(ii) of the
GATT 1994 - related to the determination of the European Union to reject reported costs of crude
palm oil (CPO) by Indonesian exporting producers of biodiesel - rely heavily upon the recent
findings of the Appellate Body in EU - Biodiesel. Indonesia contends that the substance of its
claims are "indistinguishable from the European Union's decision to disregard Argentine exporting
producers' recorded costs of soybeans found by the Panel and the Appellate Body to be in violation
of Article 2.2.1.1 of the Anti-Dumping Agreement in EU - Biodiesel". Accordingly, "Indonesia ...
submits that given the identical fact pattern and decisions made by the European Union, this claim
warrants the same finding of inconsistency with the [AD] Agreement".

2. The European Union does not appear to contest Indonesia's characterization of the facts.
Nor does the EU present a rebuttal to Indonesia's substantive legal arguments.

3. Although the substantive issues do not appear to be contested, the United States notes that
Article 11 of the DSU nonetheless requires the Panel to make an objective assessment of the
matter before it, including an objective assessment of the facts, and an objective assessment of
the applicability of and conformity of those facts with the relevant covered agreements. Indeed,
panels consistently have made their own objective assessments in situations involving uncontested
claims. For example, in US - Zeroing (Korea), the Panel concluded that, notwithstanding
uncontested claims, it was nevertheless obliged to "reach our own conclusion on the matter before
us, in accordance with Article 11 of the DSU".

4. Accordingly, and given that the EU has not presented a rebuttal to Indonesia's substantive
arguments, in this dispute the Panel should make an objective assessment of whether Indonesia
has made a prima facie case that the EU measure breaches the EU's obligations under
Article 2.2.1.1 of the AD Agreement and Article VI:1(b)(ii) of the GATT 1994.

5. Indonesia likewise relies upon the Appellate Body's recent findings in EU - Biodiesel to
support its claim that the European Union acted inconsistently with Article 2.2 of the
AD Agreement when it replaced the reported costs of CPO by Indonesian exporting producers of
biodiesel with the reference export price. Indonesia specifically alleges that "the substance of the
present claim, similar to its claim under Article 2.2.1.1 of the Anti-Dumping Agreement, is based
on a set of circumstances essentially identical to the factual circumstances of Argentina's claim
under Article 2.2 of the Anti-Dumping Agreement with respect to the European Union's decision to
substitute the cost of soybeans in the records of the Argentine exporting producers by an average
of the FOB reference price".

6. In these circumstances as well, the European Union does not appear to dispute the relevant
facts, nor does the EU present a rebuttal to Indonesia's substantive legal arguments. As noted
above, in these circumstances the Panel should make an objective assessment of whether
Indonesia has made a prima facie case. This should entail an objective assessment of the facts, as
well as an objective assessment of the applicability of and conformity of those facts with the
relevant covered agreements.

II. INDONESIA'sS CLAIMS REGARDING PROFIT UNDER ARTICLES 2.2 AND 2.2.2(III) OF THE
AD AGREEMENT

7. The United States would like to offer the following observations with respect to Indonesia's
claims under Articles 2.2 and 2.2.2(iii) of the AD Agreement. Indonesia contends that the
European Union acted inconsistently with Article 2.2.2(iii) of the AD Agreement because (1) the
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European Union's method for determining profit in the investigation was unreasonable, and (2) the
European Union failed to calculate a profit cap.

8. First, with respect to the issue of whether the methodology for determining the constructed
value (CV) profit is consistent with Article 2.2.2(iii) of the AD Agreement, the United States agrees
with the European Union that Article 2.2.2(iii) does not prescribe a particular methodology and
that the methodology used by the investigating authority must be reasonable.

9. Article 2.2.2 provides four methodologies for the calculation of CV profit — one preferred
method and three alternative methods. It states that, "[f]or the purpose of paragraph 2, the
amounts [to construct value] ... shall be based on actual data pertaining to production and sales in
the ordinary course of trade of the like product by the exporter or producer under investigation"
(referred to below as the "preferred method").

10. Article 2.2.2 establishes no hierarchy among the three alternative methodologies. Therefore,
if the preferred method is not available, the investigating authority may determine which of these
alternatives is appropriate in a given investigation.

11. The introductory clause of Article 2.2.2 - "[f]or the purpose of paragraph 2" - indicates that
the calculation of CV profit relates to the obligations established by Article 2.2. In this way, each of
the methodologies is intended to create a reasonable proxy for the profit amount from the sales of
the like product in the ordinary course of trade in the domestic market.

12. The preferred method and alternatives (i) and (ii) specify the source of the data that can be
used to calculate the profit amount for each method. That is, the preferred method requires the
use of actual amounts pertaining to production and sales in the ordinary course of trade of the like
product by the exporter or producer under investigation. Alternative (i) permits the authority to
calculate profit based on actual amounts in respect of production and sales of the same general
category of products in the domestic market. Alternative (ii) permits the authority to average the
actual amounts of other exporters or producers of the like product in the domestic market. In
contrast, alternative (iii) does not specify the source of the data that may be used. Instead,
alternative (iii) allows the authority to calculate profit amounts based on "any other reasonable
method".

13. In the context of Article 2.2.2, whether a methodology is reasonable must be determined in
light of the aim of that article, i.e., to approximate the profit from the sales of the like product in
the domestic market. The "any other reasonable method" alternative thus permits the
investigating authority to calculate profit using a wide range of methods so long as the selected
methodology is reasonable in light of evidence in the record of the relevant investigation.

14. Accordingly, the Panel should examine the facts and circumstances of this case and
determine whether the methodology used by the European Union's investigating authority is a
"reasonable method," i.e., in accordance with reason; not irrational or absurd. In the
United States' view, the European Union's methodological approach of using a profit margin from a
prior investigation of biodiesel (i.e., substantially the same product, albeit from a different
country) and testing it against several benchmarks is reasonable.

15. Second, with respect to the issue of profit cap, the United States observes that both
Indonesia and the European Union appear to accept the common sense proposition that an
investigating authority is not required to calculate the profit cap when necessary information for
calculating the profit cap is unavailable. For example, Indonesia contends that "the
European Commission at no point alleged that such a cap was established; that it attempted to
establish this cap; or that it was impossible to establish such a cap". In turn, the European Union
contends that "none of the sampled Indonesian companies had sales in the ordinary course of
trade of the same general category of products", that "all sampled companies did not have
domestic sales in the ordinary course of trade of the same general category of products"”, and,
therefore, "no 'cap' could be established".

16. The United States likewise considers that there cannot be an obligation on an investigating
authority to calculate the profit cap when the necessary information for such calculation does not
exist. The United States recalls that the so-called profit cap represents "the profit normally realized
by other exporters or producers on sales of products of the same general category in the domestic
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market of the country of origin". The word "normally" means "in a regular manner; ... under
normal or ordinary conditions; as a rule, ordinarily [; or] ... in a normal manner, in the usual way".
By linking the profit cap to "profit normally realized", Article 2.2.2(iii) foresees situations when
there may be no information about the profits in question, because there are no other exporters or
producers of sales of products of the same general category in the domestic market, or because
this information simply does not appear in the record of the proceeding. Article 2.2.2(iii) thus
should be applied as the word "normally" suggests: If information exists to calculate the profit cap,
the proviso is operative. If such a calculation is not possible because information does not exist,
then the proviso is not operative. In either case, an investigating authority remains bound under
Article 2.2 to calculate "a reasonable amount ... for profits".

17. Indonesia further contends that "the same general category of products" was construed too
narrowly by the European Union's investigating authority and that it should include
"oleochemicals" and not only "any other fuel". The European Union argues that "Indonesia does
not meet its burden of proof, failing to explain why other oleochemicals, irrespective of their end
uses and the specific markets, may nevertheless constitute the same category of products with
biofuels within the meaning of Article 2.2.2 (iii)". The European Union contends that "the 'same
general category' of products with biodiesel are other fuels and not any oleochemicals, irrespective
of their end uses, which may constitute a different market and have a different profit margin".

18. In the United States' view, Article 2.2.2 does not limit the application of "any other
reasonable method" to data from any particular market (i.e., a particular country), but the
constructive normal value must be representative of the price of the like product (here, biodiesel).
In this regard, when an investigating authority constructs normal value, it is required by Article 2.2
to include "a reasonable amount for ... profits". The panel in Thailand - H-Beams understood that,
under Article 2.2.2(i), "[tlhe broader the [same general] category [of products], the more
products other than the like product will be included, and thus in our view the more potential there
will be for the constructed normal value to be unrepresentative of the price of the like product”.
The European Union's finding that biodiesel is within the same general category with any other
fuel, but not with non-fuel chemicals, does not appear to be unreasonable in light of the facts
before the investigating authority, especially given the European Union's finding that non-fuel
products may be sold in different markets from biodiesel and other fuels and have a different profit
margin. From this perspective, then, the European Union's definition of the "same general
category of products" was reasonable and produced a more accurate proxy for profit than the
Indonesian respondents' more expansive definition, which included highly dissimilar products.

19. Indonesia also contends that the European Union breached Articles 2.2 and 2.2.2(iii) of the
AD Agreement by failing to provide an explanation in its determination as to why it had not
established a cap, and, accordingly, that any arguments now advanced by the European Union
would be "irrelevant" because they would be "post factum".

20. As discussed above, Article 2.2.1(iii) sets out substantive obligations regarding the
calculation of profit. In contrast, a different AD Agreement provision — namely, Article 12 - sets
out the obligations pertaining to the explanation of determinations. For example, under
Article 12.2, authorities must make available "in sufficient detail the findings and conclusions
reached on all issues of fact and law considered material by the investigating authorities". And
under Article 12.2.1(iii), the authorities must provide "a full explanation of the reasons for the
methodology used in the establishment and comparison of the export price and the normal value
under Article 2 ...". In the view of the United States, Indonesia's allegations regarding the
adequacy of the European Union's explanation should have been lodged pursuant to the
AD Agreement provision addressed to this issue, namely, Article 12.2.1(iii). Indonesia, however,
chose not to present any claims under Article 12. Accordingly, Indonesia's claims about the
adequacy of the European Union's explanation appear to be outside the terms of reference of the
dispute.

21. Indonesia also errs in contending that any explanation provided in these proceedings is
irrelevant for purposes of the Panel's assessment of the European Union's compliance with
Article 2. The inquiries into whether an investigating authority has complied with Article 2 and
Article 12 are separate. Failure to comply with Article 12 (which, as noted, is not an issue within
the scope of this proceeding) does not ipso facto mean that an investigating authority has failed to
comply with other provisions of the AD Agreement.
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III. INDONESIA'S CLAIMS REGARDING ARTICLES 7.1 AND 7.2 OF THE AD AGREEMENT

22. With respect to Indonesia's claims under Articles 7.1 and 7.2 of the AD Agreement
concerning provisional measures, the United States takes no position concerning the specific errors
in the Provisional Regulation alleged by Indonesia.

23. The United States would note, however that the relevant text of Article 7.2 of the
AD Agreement, which also informs the interpretation of Article 7.1, states as follows: "Provisional
measures may take the form of a provision duty or, preferably, a security - by cash deposit or
bond - equal to the amount of the anti-dumping duty provisionally estimated, being not greater
than the provisionally estimated margin of dumping". As posited by the European Union, the term
"provisionally estimated" connotes an approximate magnitude for which some imprecision is to be
expected. In this regard, the panel in Canada - Welded Pipe found that the concept of a
"provisional estimate" reflects the fact that "the provisional determination may be based on data
that is incomplete, or that the investigating authority has not yet satisfied itself is accurate".
Accordingly, a proper interpretation of Articles 7.1 and 7.2 of the AD Agreement should give
appropriate meaning to the term "provisionally estimated".

EXECUTIVE SUMMARY OF U.S. RESPONSES TO PANEL QUESTIONS TO THIRD PARTIES

Question 3 regarding Article 3.2 of the AD Agreement

24. Article 3.1 of the AD Agreement provides that a determination of injury "shall be based on
positive evidence and involve an objective examination of", inter alia, "the effect of dumped
imports on prices in the domestic market for like products". In turn, the second sentence of
Article 3.2 provides specific considerations related to price effects, including the examination of
"whether there has been a significant price undercutting by the dumped imports as compared with
the price of a like product of the importing Member". In order to examine whether price
undercutting has an effect on price, the examination would normally encompass price comparisons
over the period of investigation. As the Appellate Body found in China - GOES, "an investigating
authority is required to consider the relationship between subject imports and prices of like
domestic products, so as to understand whether subject imports provide explanatory force for the
occurrence of significant depression or suppression of domestic prices".

25. In some investigations, undercutting trends may be significant; in other investigations, the
sheer number of comparisons in which undercutting is present may be probative. With regard to
the overall examination of the effects of dumped imports for the purposes of examining whether
there has been price depression or suppression, and the role of any price undercutting in
depressing or suppressing domestic prices, this examination should encompass a "dynamic
assessment of price developments and trends". In performing such an assessment, an
investigating authority may ascertain whether subject imports depressed or suppressed domestic
like product prices to a significant degree, or whether subject import underselling led to a shift in
market share from the domestic industry to subject imports. Factors other than underselling - for
example, the existence of a "cost-price squeeze" or evidence from purchasers confirming declines
or foregone increases in prices offered by domestic producers in response to subject import
competition — may also be used to demonstrate that subject imports significantly depressed or
suppressed prices of the domestic like product.

Question 4 Regarding Article 7.2 of the AD Agreement

26. Article 7.2 of the AD Agreement provides that "[p]rovisional measures may take the form of
a provisional duty ... being not greater than the provisionally estimated margin of dumping". The
term "provisionally estimated margin of dumping" in Article 7.2 is not expressly defined nor is the
method for performing such estimation prescribed. The term "provisional" means "of the nature of
a temporary provision or arrangement; provided or adopted for present needs or temporarily;
supplying the place of something regular, permanent, final, or better; tentative". The
United States therefore generally understands the term "provisionally estimated margin of
dumping" in Article 7.2 to refer to the "margin of dumping" provisionally estimated as part of the
preliminary affirmative determination of dumping and consequent injury to a domestic industry, as
referenced in Article 7.1(ii) of the AD Agreement.
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27. The United States agrees with the observations of the European Union that the term
"provisionally estimated" as used in Article 7.2 connotes an approximate magnitude that is
temporary, not yet final and for which some imprecision is to be expected. The text of Article 7.1
states that provisional measures may be applied if an investigation has been initiated and
interested parties have been given opportunities to provide information and comments, and if a
preliminary - but not final - determination has been made of dumping and consequent injury.
Article 7.4 also indicates that provisional measures will be applied on a temporary basis, requiring
that such measures "shall be limited to as short a period as possible".

28. However, Article 7.5 goes on to require that the duty comply with the relevant provisions of
Article 9 of the AD Agreement, which in turn requires, in Article 9.3, that the amount of the duty
"shall not exceed the margin of dumping as established in Article 2". Therefore, although
provisionally estimated, any duties applied during the provisional period must nonetheless conform
to Article 2. Where the provisional duty applied is higher than it might have been due to an error,
but is still lower than the definitive duty calculated according to Article 2, it would not be
appropriate for the provisional duty to be reduced where doing so would lead to a re-estimated
provisional duty that is not consistent with the final margin of dumping calculated under Article 2
and Article 9. The nature of the error - whether clerical or arising from incomplete or unverified
information on the record - similarly would not appear material to an assessment of the accuracy
of the estimate pursuant to Article 2.

29. This is consistent with Article 10, which provides further guidance regarding the anticipated
difference between the amounts "provisionally estimated"” and those based on a final, definitive
dumping determination. Specifically, Article 10.3 provides that if the definitive duty is higher than
the provisional duty, the difference "shall not be collected"; and if the definitive duty is lower than
the provision duty, "the duty shall be reimbursed or the duty recalculated, as the case may be".
That is, a provisional duty shall only be reimbursed or recalculated where it exceeds the definitive
anti-dumping duty. Where the provisional duty is higher than it might have been, but lower than
the final duty, no reimbursement or recalculation would be required or warranted.
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ANNEX D-1

DECISION OF THE PANEL CONCERNING INDONESIA'S REQUEST TO LIMIT THIRD PARTY ACCESS
TO SPECIFIC BUSINESS CONFIDENTIAL INFORMATION (BCI)

The Panel adopted the Additional Working Procedures of the Panel Concerning Business
Confidential Information (Additional BCI Procedures) on 13 December 2016 after consulting with
the parties. Paragraph 6 of the Additional BCI Procedures provides that third parties' access to BCI
shall be subject to the terms set out therein. The Additional BCI Procedures seek to balance the
parties' rights to due process (including the protection of BCI), the rights of the third parties
(including the right under Article 10.3 of the DSU to "receive the submissions of the parties to the
dispute to the first meeting of the panel"), and the rights and systemic interests of other
WTO Members.! As noted by the Appellate Body, it is for the requesting party to justify any
request for additional confidentiality, since Article 18.2 of the DSU already requires parties and
third parties to treat submissions as confidential.? This burden of justification will increase the
more the proposed arrangements affect the exercise by parties and third parties of their rights.>

In its communication dated 6 January 2017%, Indonesia requested the Panel to limit third party
access to specific BCI pursuant to paragraph 6 of the Additional BCI Procedures. In written
comments provided on 12 January 2017°, the European Union objected to the request, submitting
that Indonesia's request is inconsistent with the DSU and fails to comply with the terms of
paragraph 6 of the Additional BCI Procedures.

The Panel considers that Indonesia has failed to set out sufficient reasons demonstrating why
access by any or each of the thirteen third parties participating in this proceeding to the specified
BCI would pose a risk of serious harm to the interests of the originator of the BCI in question, as
required by the Additional BCI Procedures, and therefore denies Indonesia's request.

The Panel directs that all third parties to this dispute receive the submissions of the parties to the
dispute to the first meeting of the panel, including information designated as BCI, as submitted to
the Panel. The Panel expects that all parties and third parties will comply with the requirements of
Article 18.2 of the DSU and the Panel's working procedures and Additional BCI Procedures.

! Appellate Body Reports, China - HP-SSST (Japan) / China - HP-SSST (EU), para. 5.311. See also
Appellate Body Report, EC and certain member States - Large Civil Aircraft, Annex III, Procedural Ruling dated
10 August 2010, paras. 8-9.

2 Appellate Body Report, EC and certain member States - Large Civil Aircraft, Annex III, Procedural
Ruling dated 10 August 2010, paras. 8, 10, and 15.

3 Appellate Body Report, EC and certain member States - Large Civil Aircraft, Annex III, Procedural
Ruling dated 10 August 2010, para. 10.

4 Communication from Indonesia dated 6 January 2017, 03/ITN/1/2017.

5 Communication from the European Union dated 12 January 2017.
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ANNEX D-2

DECISION OF THE PANEL CONCERNING REQUESTS BY RUSSIA AND THE EUROPEAN UNION
FOR ENHANCED THIRD PARTY RIGHTS

Introduction

In a communication dated 12 December 2016, Russia requested the Panel to exercise its discretion
under Article 12.1 of the DSU to modify its Working Procedures and grant enhanced third party
rights in this proceeding. Russia requests the Panel to grant third party rights additional to those
provided in Article 10 of the DSU, in particular: (a) to be present in all substantive meetings of the
Panel with the parties; (b) to receive electronic copies of the Panel's written questions to the
parties, all submissions and statements of the parties, including responses to the Panel questions,
up to the issuance of the interim report; and (c) to respond to written questions from the Panel
during the proceedings, up to immediately prior to the issuance of the Interim Report.!

On 13 January 2017, the European Union, as the responding party, requested the Panel to rule on
the matter raised by Russia. The European Union indicated that it does not agree with the reasons
set out in Russia's communication, but agrees with the relief requested for different reasons than
those contained in Russia's request.? The European Union submits that the Working Procedures
adopted by the Panel modify Appendix 3 of the DSU in a manner that risks diminishing the rights
of third parties. The European Union requests modifications of the Working Procedures in order to
allow third parties: (a) to receive all submissions by the parties to the Panel; (b) to be present
during the entirety of the first and second substantive meetings of the Panel; and (c) to have the
opportunity to respond to questions from the Panel to the parties and other third parties.>

On 20 January 2017, the Panel invited Indonesia and third parties to comment in relation to the
requests by Russia and the European Union. Indonesia expressed its opposition to both Russia's
request and the European Union's request. Brazil expressed support for granting access to all
documents and the right to be passively present in hearings as a manner to ensure that the
interests of all members are taken into account.* India considers that the Panel's adopted Working
Procedures sufficiently balance the efficiency of dispute settlement proceedings and protect third
party rights.> Among other reasons, the United States submits that the Panel should reject
Russia's request, as Articles 3.2 and 19.2 of the DSU preclude a panel from altering the balance of
rights and obligations of parties and third parties agreed to in the DSU, in the absence of the
consent of both parties.® Japan did not comment on Russia's request, but asked that all third
parties be accorded similar rights, should the Panel decide to grant Russia's request.” Brazil,
Japan, and the United States submit that the Panel should not rely upon the reasoning provided by
the European Union. No other third party provided comments.

As we explain below, the requests by Russia and the European Union are predicated on
fundamentally different reasons. Russia has referred to its participation in a separate dispute, and
the possibility that the outcome of the present dispute could affect the measures at issue in that
dispute, as the reason to grant its request. The European Union has requested modifications to the
Panel's Working Procedures as a manner to preserve the rights of third parties, which it argues are
at risk of being diminished due to language appearing in paragraph 8 of the Working Procedures.
In light of these differences, we consider it appropriate to address the two requests separately. We
first address Russia's request before turning to the request by the European Union.

! Communication from Russia dated 12 December 2016, p. 2.

2 Communication from the European Union dated 13 January 2017, p. 1.
3 Communication from the European Union dated 13 January 2017, p. 2.
4 Communication from Brazil dated 27 January 2017.

5 Communication from India dated 27 January 2017.

8 Communication from the United States dated 27 January 2017, pp. 2-4.
7 Communication from Japan dated 27 January 2017.
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Russia's request for enhanced third party rights

Article 10.2 of the DSU provides that Members may participate in panel proceedings as third
parties if they have a "substantial" interest in the matter before the Panel. A panel may exercise
its discretion to grant "enhanced" third-party rights in a dispute, provided that third party's
interest in the proceeding extends beyond the "substantial" interest and those additional rights are
consistent with the provisions of the DSU and the principles of due process.® Previous panels have
granted additional third party rights in limited circumstances for specific reasons only, including in
situations where measures were considered to have a significant and direct economic effect on
certain third parties®, or where practical considerations arise from a third party's involvement as a
complaining party in a parallel proceeding.°

Russia asserts that it has a "substantial legal and significant economic interest" in this dispute,
given what it describes as a challenge to "similar" EU measures in a separate dispute!! that are
affecting Russian exporters.'? We understand Russia's interest in this dispute relates to the Panel's
interpretation of certain of the WTO provisions at issue and the Panel's assessment of the EU
measures at issue, and implications this could have on the outcome in DS494. Russia asserts that
the granting of the requested additional rights would allow Russia to attain a better understanding
of the issues, arguments, and evidence before the Panel to ensure that its interests can be fully
taken into account in accordance with Article 10.1 of the DSU.3 Russia considers that the regular
rights granted to third parties alone do not ensure that Russia will receive access to arguments
and evidence that will be presented in the course of the entire panel proceeding.!* Although Russia
has not specified which measures are at issue in DS494, we understand that Russia has requested
a panel to review "as such" claims concerning Articles 2(3) and 2(5) of the Council Regulation (EC)
No. 1225/2009 of 30 November 2009 and a number of claims with respect to the extension of
anti-dumping measures on welded tube and pipe exports and ammonium nitrate.®

We do not consider the fact that there may be an overlap in respect of WTO provisions or certain
measures or claims at issue in this dispute and DS494 on its own provides a sufficient basis to
justify the granting of enhanced third party rights. The similarity of legal issues between disputes,
or the possibility that the outcome in one dispute could affect the measures at issue in another
dispute, are not unusual and have not been criteria to grant enhanced third party rights to a third
party in one case that is also complainant in a separate case. While we accept that Russia has a
"substantial" interest in the matter at issue before the Panel, we fail to see how its interest or that
of other third parties merits the granting of enhanced rights in this dispute. Finally, the Panel also
notes that there is no agreement between the disputing parties to grant Russia's request.

The European Union's request for enhanced third party rights

The European Union submits that the Working Procedures adopted by the Panel modify Appendix 3
of the DSU in a manner that risks diminishing the rights of third parties. The European Union
requests modifications of the Working Procedures to fully preserve the rights of third parties
provided for in the DSU and DSU Appendix 3 Working Procedures.®

The European Union submits that the Working Procedures set forth in Appendix 3 of the DSU
contemplate two distinguishable stages in a panel proceeding. The first stage involves the parties
setting out their case in chief, including a full presentation of claims, facts, evidence, and
arguments, which should normally take place in the context of the submissions of the parties to

8 Appellate Body Report, US - FSC (Article 21.5 - EC), para. 243. See also Appellate Body Reports, EC -
Hormones, para. 154; and US - 1916 Act, para. 150.

° Panel Reports, EC - Bananas III, para. 7.8; EC - Tariff Preferences, Annex A, para. 7; and EC - Export
Subsidies on Sugar, paras. 2.5-2.9.

10 panel Report, EC - Hormones (Canada), para. 8.17.

11 DS494 EFuropean Union - Cost Adjustment Methodologies II (Russia). That panel was established on
16 December 2016 but has not yet been composed.

12 Communication from Russia dated 12 December 2016, p. 1.

13 Communication from Russia dated 12 December 2016, p. 2.

4 Communication from Russia dated 12 December 2016, p. 1.

15 This information is contained in the request for establishment of a panel in that dispute: see
European Union - Cost Adjustment Methodologies II (Russia), request for the establishment of a panel by
Russia, WT/DS494/4, 11 November 2016, pp. 2-3.

16 Communication from the European Union dated 13 January 2017, p. 2.
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the dispute to the first meeting of the panel.l” The second stage involves rebuttals and refinement
of arguments and questions for soliciting explanations. The European Union argues that
paragraph 6 of Appendix 3 grant third parties a right to be "fully implicated"*® in the first stage and
Articles 10.1 and 10.2 of the DSU require that third parties have a full view of the cases presented
by both the complainant and the responding party before filing their written submissions and
exercising their right to be heard. The European Union argues that paragraph 8 of the Panel's
Working Procedures modifies the Appendix 3 Working Procedures by "facilitating the admission of
factual assertions and evidence (and associated argument) filed after the first hearing, notably in
rebuttals or responses to questions".'® The European Union submits that this modification "permits
to some extent the shifting of fact, evidence and associated argument from the first stage to the
second stage", which "risks to diminish" the rights of third parties.?°

The European Union requests the Panel to modify its Working Procedures to allow third parties:
(a) to receive all submissions by the parties to the Panel, including first written submissions,
rebuttals, preliminary or interim ruling requests and responses thereto, responses to questions and
comments thereon, and opening and closing statements; (b) to be present during the entirety of
the first and second substantive meetings of the Panel with the parties; and (c) to have the
opportunity to respond to questions from the Panel to the parties and other third parties. The
European Union submits that the Panel is under an obligation to ensure that the rights guaranteed
to third parties by the DSU are not diminished.?! The European Union supports its request by
referring to prior WTO cases "in which appropriate steps"?? have been taken in relation to
third party rights.

We note that the European Union made a similar request in its third party submission in the
previous dispute, US - Washing Machines.?®> The European Union took issue with the identical
language in the working procedures in that dispute to that contained in the first two sentences of
paragraph 8 of the Working Procedures at issue in this proceeding. The European Union also based
its request in that proceeding on virtually identical reasons as to what has been argued in this
dispute, and asked the panel to make the same modifications to the working procedures.?* We
recall that the first two sentences of paragraph 8 of the Panel's adopted Working Procedures
provide:

Each party shall submit all factual evidence to the Panel no later than during the first substantive
meeting, except with respect to evidence necessary for purposes of rebuttal, answers to questions
or comments on answers provided by the other party. Exceptions to this procedure shall be
granted upon a showing of good cause.

We agree with the reasons set out by the panel in rejecting the European Union's request in US -
Washing Machines and adopt them as our own in rejecting the European Union's request in this
dispute.?® In that dispute, the panel relied upon the observation of the Appellate Body in
Argentina - Textiles and Apparel that the Working Procedures in Appendix 3 of the DSU do not
establish precise deadlines for the presentation of evidence by parties as the basis to reject the
European Union's argument that third party rights should be tied to the timing of the submission of
factual evidence by the parties. Accordingly, there is no basis under the DSU to allege that the
adopted working procedures diminish the rights of third parties by allowing the submissions of
factual evidence by the parties after the first substantive meeting.?® The panel further considered
that there was no basis for the European Union's concern that the panel's Working Procedures
allow for "associated argument" to be submitted in a second stage of the proceeding.?’ Finally, the

7 Communication from the European Union dated 13 January 2017, p.

8 Communication from the European Union dated 13 January 2017, p.

19 Communication from the European Union dated 13 January 2017, p.

20 Communication from the European Union dated 13 January 2017, p.

21 Communication from the European Union dated 13 January 2017, p.

22 Communication from the European Union dated 13 January 2017, p.

23 panel Report, US - Washing Machines, para. 1.13.

24 panel Report, US — Washing Machines, para. 1.14 at quoted communication from the panel,
paras. 1.2-1.11.

25 panel Report, US - Washing Machines, para. 1.14 at quoted communication from the panel,
paras. 1.11-1.16.

26 panel Report, US - Washing Machines, para. 1.14 at quoted communication from the panel,
para. 1.14 (referring to Appellate Body Report, Argentina — Textiles and Apparel, paras. 79-80).

27 panel Report, US - Washing Machines, para. 1.14 at quoted communication from the panel,
para. 1.15.

PROUWNN



WT/DS480/R/Add.1

- D-6 -

panel rejected the European Union's argument that third parties are "fully implicated" in the
first stage of the panel process, owing to the fact that paragraph 6 of Appendix 3 establishes that
third parties only attend a separate third party session of the panel's first meeting with the
parties.?® We therefore reject the European Union's request to modify our Working Procedures.

Conclusion

For the foregoing reasons, the Panel rejects Russia's request for the Panel to exercise its discretion
under Article 12.1 of the DSU to modify its Working Procedures and grant enhanced third party
rights in this proceeding, as well as the European Union's request to modify our working
Procedures to provide for enhanced third party rights in this proceeding. The Panel also notes
Indonesia's opposition to grant the requests by Russia and the European Union, as well as the
European Union's opposition to the reasons set out in Russia's request.

28 panel Report, US - Washing Machines, para. 1.14 at quoted communication from the panel,
para. 1.16.
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