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l. INTRODUCTION
A REQUEST FOR CONSULTATIONS

1.1 On 29 July 2009, the European Union (then the European Communities'), and on
14 January 2010, the United States, separately requested consultations with the Philippines pursuant
to Article XXII of the General Agreement on Tariffs and Trade 1994 ("GATT 1994") and Article 4 of
the Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU") with
respect to the taxation of imported distilled spirits by the Philippines.? The United States and the
European Union each requested to be joined in the consultations requested by the other Member. The
Philippines accepted the requests of both the United States and the European Union to join the
consultations.

1.2 Consultations were held between each complaining party and the Philippines. The
European Union and the Philippines held their consultations on 8 October 2009 in Manila. The
United States and the Philippines held their consultations on 23 February 2010 in Geneva. The
United States and the European Union each attended the consultations requested by the other
Member. These consultations did not lead to a mutually satisfactory resolution of the dispute.’

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL

13 On 10 December 2009, the European Union, and on 26 March 2010, the United States,
requested the Dispute Settlement Body ("DSB") to establish a panel pursuant to Articles 4 and 6 of
the DSU, with standard terms of reference as set out in Article 7.1 of the DSU.> At its meetings on

! The European Union's request for consultations was filed before the entry into force of the Treaty of
Lisbon amending the Treaty on European Union and the Treaty establishing the European Community (done at
Lisbon, 13 December 2007). On 30 November 2009, the World Trade Organization received a Verbal Note
(WT/L/779) from the Council of the European Union and the Commission of the European Communities stating
that, by virtue of the Treaty of Lisbon, as of 1 December 2009, the "European Union" replaces and succeeds the
"European Community". On 13 July 2010, the World Trade Organization received a Verbal Note (WT/Let/679)
from the Council of the European Union confirming that, with effect from 1 December 2009, the European
Union replaced the European Community and assumed all the rights and obligations of the European
Community in respect of all Agreements for which the Director-General of the World Trade Organization is the
depositary and to which the European Community is a signatory or a contracting party. We understand the
reference in the Verbal Notes to the "European Community" to be a reference to the "European Communities".
Thus, we will refer to the European Union in these reports.

Philippines — Distilled Spirits, Request for Consultations by the European Communities
(WT/DS396/1), 30 July 2009; and Request for Consultations by the United States (WT/DS403/1), 18 January
2010. In addition to Article 4 of the DSU, the European Union also cited Article 1 of the DSU as a basis for its
request for consultations.

® See Philippines — Distilled Spirits, Request to Join Consultations: Communication from the United
States (WT/DS396/2), 12 August 2009; Acceptance by the Philippines of the Request to Join Consultations
(WT/DS396/3), 27 August 2009: Request to Join Consultations: Communication from the European Union
(WT/DS403/2), 29 January 2010; and, Acceptance by the Philippines of the Request to Join Consultations
(WT/DS403/3), 3 February 2010.

* Philippines — Distilled Spirits, Request for the Establishment of a Panel by the European Union
(WT/DS396/4), 11 December 2009, attached as Annex G-1 of the reports; and Request for the Establishment of
a Panel by the United States (WT/DS403/4), 29 March 2010, attached as Annex G-2 of the reports. See also
European Union's first written submission, paras. 4-5 and 7; United States' first written submission, para. 4;
United States' comments on the draft descriptive sections of the Panel Reports (6 April 2011).

® Philippines — Distilled Spirits, Request for the Establishment of a Panel by the European Union
(WT/DS396/4), 11 December 2009; and Request for the Establishment of a Panel by the United States
(WT/DS403/4), 29 March 2010.
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19 January and 20 April 2010, the DSB established a single Panel for both complaints in accordance
with Articles 6 and 9 of the DSU.°

14 The Panel's terms of reference are the following:

"To examine, in the light of the relevant provisions of the covered agreements cited
by the parties to the dispute, the matter referred to the DSB by the European Union
and the United States in documents WT/DS396/4 and WT/DS403/4 and to make such
findings as will assist the DSB in making the recommendations or in giving the
rulings provided for in those agreements."’

15 On 25 June 2010, pursuant to Article 8.7 of the DSU, the European Union and the
United States requested the Director-General to determine the composition of the panel. On 5 July,
the Director-General composed the Panel as follows:

Chairman: Mr Eirik Glenne

Members: Mr Minn Naing Oo
Ms Claudia Orozco

1.6 Australia, China, Colombia, the European Union, India, Mexico, Chinese Taipei, Thailand,
and the United States, reserved their rights to participate in the Panel proceedings as third parties.?

C. PANEL PROCEEDINGS

1.7 On 14 July 2010, the Panel held its organizational meeting with the parties to seek their views
on the proposed timetable and working procedures. At this meeting, the Philippines proposed
language to be added to the draft working procedures with respect to the protection of
business confidential information ("BCI"). The complainants made a number of comments on this
proposal.

18 On 28 July 2010, taking into consideration the comments made by the parties both during and
after the organizational meeting, the Panel adopted its timetable and working procedures. On
31 August, the Panel also adopted additional working procedures concerning BCI.°

1.9 The Panel received written submissions from the complainants and the Philippines on
2 September and 14 October 2010, respectively. In accordance with the Panel's working procedures,
each party submitted an executive summary of its written submission. Australia and Mexico filed
third-party written submissions on 25 October. Australia submitted an executive summary of its
third-party written submission.

® See minutes of DSB meetings held on 19 January 2010 and on 20 April 2010 (documents
WT/DSB/M/278 and WT/DSB/M/282, respectively).

" Philippines — Distilled Spirits, Constitution of the Panel Established at the Requests of the European
Union and the United States: Note by the Secretariat (WT/DS396/5 and WT/DS403/5).

® The European Union and the United States reserved their rights to participate as third parties with
respect to each other's complaints; Colombia is a third party with respect to the dispute brought by the
United States (WT/DS403). See Philippines — Distilled Spirits, Constitution of the Panel Established at the
Requests of the European Union and the United States: Note by the Secretariat (WT/DS396/5 and
WT/DS403/5).

° The Panel's working procedures and the Panel's additional working procedures concerning business
confidential information are attached as Annexes G-3 and G-4, respectively, of the reports.
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1.10  The Panel held its first substantive meeting with the parties on 17 and 18 November 2010. It
met with the third parties on 18 November; in this meeting, Australia, India, and Chinese Taipei
delivered oral statements. On 23 November, the Panel sent written questions to the parties and the
third parties. On 8 December, the Panel received responses to the questions from the European
Union, the United States, the Philippines, Australia, India, and Mexico.

1.11  Parties filed their written rebuttals on 22 December 2010. In accordance with the Panel's
working procedures, each party submitted an executive summary of its written rebuttal.

1.12  The Panel held its second substantive meeting with the parties on 9 February 2011.° On
15 February, the Panel sent written questions to the parties. On the same date, the Philippines sent a
written question to the European Union. On 24 February, the Panel received responses to the
questions from the European Union, the United States and the Philippines. On 3 March, the European
Union and the United States submitted comments on the Philippines' replies, and the Philippines
submitted comments on the European Union's and the United States' replies.*

1.13  On 23 March 2011, the Panel issued the draft descriptive (factual and arguments) sections of
its reports. On the same date, Australia, India, Mexico and Chinese Taipei were sent excerpts from
the descriptive sections containing the summary of their respective arguments. On 6 April, the Panel
received comments from the European Union, the United States and the Philippines on the draft
descriptive sections of the reports. It also received comments from Australia on the summary of its
own arguments.

1.14  The Panel issued its interim reports to the parties on 4 May 2011. On 25 May, the European
Union, the United States and the Philippines requested the Panel to review precise aspects of the
interim reports. On 8 June, the parties submitted written comments on each other's comments and
requests for interim review. Neither party requested an interim review meeting with the Panel.

1.15  The Panel issued its final reports to the parties on 27 June 2011.

19 At the second substantive meeting, the European Union and the United States requested the Panel to
issue separate reports for each of the disputes in a single document. They further suggested that this document
should contain the conclusions and recommendations for each of the disputes on separate pages, with each page
bearing only the report symbol relating to that dispute. The Philippines did not object to such request. The
Panel's findings are therefore issued in the form of a single document, containing two separate reports. The
Panel's conclusions and recommendations for each of the disputes are set out on separate pages, with each page
bearing only the report symbol relating to that dispute.

1 In its comments on the Philippines' responses to Panel questions, the European Union submitted
exhibit EU-118, and asserted the existence of "good cause", pursuant to paragraph 12 of the Panel's working
procedures, for submitting this document at that stage. On 4 March 2011, the Panel invited the Philippines and
the United States to comment on the submission of exhibit EU-118 by the European Union. In response to the
Panel's invitation, on 9 March the Philippines and the United States provided comments on exhibit EU-118. In
their respective comments, the Philippines and the United States did not object to the filing of the document in
exhibit EU-118.
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I. FACTUAL ASPECTS®
A. THE EXCISE TAX

2.1 The measure at issue in the present case is defined by the European Union as "the excise tax
regime in force in the Philippines with respect to distilled spirits”, or simply the "excise tax regime"."
Similarly, the United States refers to the measure at issue as the "Philippines tax system for distilled
spirits."14 For ease of reference, we will refer to the measure at issue as the "excise tax". As
described by the complainants in their respective panel requests, the “excise tax" is regulated through

the following instruments:

@ Section 141 of the National Internal Revenue Code of 1997, Republic Act No. 8424,
as subsequently amended, particularly by Section 1 of Republic Act No. 9334%¢;

(b) Republic Act No. 8240, an Act amending Sections 138, 139, 140 and 142 of the
National Internal Revenue Code, as amended, and for other Purposes”;

(© Revenue Regulations No. 02-97 Governing Excise Taxation on Distilled Spirits,
Wines and Fermented Liquors, implementing the relevant provisions of Republic Act
No. 8240",

(d) Revenue Regulations No. 17-99, Implementing Sections 141, 142, 143 and 145(A)
and (C) (1), ( 2), (3) and (4) of the National Internal Revenue Code of 1997 relative
to the Increase of the Excise Tax on Distilled Spirits, Wines, Fermented Liquors and
Ciga[g and Cigarettes Packed by Machine by Twelve Per Cent (12%) on 1 January
20007,

©) Revenue Regulations No. 9-2003 Amending Certain Provisions of Revenue
Regulations No. 1-97 and Revenue Regulations No. 2-97 Relative to the Excise
Taxation of Alcohol Products, Cigars and Cigarettes for the Purpose of Prescribing
the Rules and Procedures To Be Observed in the Establishment of the Current Net
Retail Price of New Brands and Variants of New Brands of Alcohol and Tobacco
Products®;

0] Revenue Regulations No. 23-2003 Implementing the Revised Tax Classification of
New Brands of Alcohol Products and Variants Thereof Based on the Current Net

12 This section describes the evidence before the Panel. It includes uncontested facts, as well as factual
arguments presented by one or more of the parties that are contested, with the Panel's assessment of those
arguments. The Panel used these facts and its factual findings to draw legal conclusions on the claims before it.
Those legal conclusions are set forth in Section VI of these reports.

B3 Philippines - Distilled Spirits, Request for the Establishment of a Panel by the European Union
(WT/DS396/4), 11 December 2009, p. 1. See also European Union's first written submission, para. 11.

! See e.g. United States' first written submission, para. 8.

1> Exhibits EU-1 and US-1.

18 Exhibits EU-2, US-2 and PH-4.

1" Exhibits EU-3, US-3 and PH-31.

'8 Exhibits EU-4 and US-4.

19 Exhibits EU-5 and US-5.

% Exhibits EU-6 and US-6.
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Retail Prices Thereof as Determined in the Survey Conducted Pursuant to Revenue
Regulations No. 9-2003%;

(0)] Revenue Regulations No. 12-2004 Providing for the Revised Tax Rates on Alcohol
and Tobacco Products introduced on or before 31 December 1996, and for those
Alcohol and Tobacco Products Covered by Revenue Regulations No. 22-2003 and
23-2003, Implementing Republic Act No. 9334%; and,

(h) Revenue Regulations No. 3-2006 Prescribing the Implementing Guidelines on the
Revised Tax Rates on Alcohol and Tobacco Products Pursuant to the Provisions of
Republic Act No. 9334, and Clarifying Certain Provisions of Existing Revenue
Regulations Relative Thereto.?

2.2 Under the excise tax, taxes are collected on distilled spirits in accordance with the criteria
set out in Section 141 of the Philippines' National Internal Revenue Code of 1997 (the "NIRC"), as
amended.? In essence, the excise tax creates a system that combines specific and ad valorem taxes.?

2.3 Distilled spirits produced from the sap of the nipa, coconut, cassava, camote, or buri palm, or
from juice, syrup or sugar of the cane (the designated raw materials) fall under Section 141(a) of the
NIRC, and are subject to a flat tax rate.® Section 141(a) also requires that the "designated raw
materials" be "produced commercially in the country where they are processed into distilled spirits".?

The excise tax rates under Section 141 have been periodically increased since this provision was

2! Exhibits EU-7 and US-7.

?2 Exhibits EU-8 and US-8.

23 Exhibits EU-9 and US-9.

2+ Section 141 of the NIRC was enacted by Republic Act 8424 of 1997, as amended by Republic Act
9334 of 2004, which gives this provision its current text. See exhibits EU-1, US-1 and EU-3, US-3, PH-4,
respectively.

%% Until 1996, and with the exception of a brief period between 1985 and 1987 (when an ad valorem tax
applied to "compounded liquor"), the Philippines always had a pure specific tax system for distilled spirits. In
1996, when Republic Act 8240 introduced for the first time the three-tiered tax rates based on the net retail price
of spirits made from "other raw materials"”, the current system combining a specific and ad valorem tax was
created. European Union's first written submission, paras. 18-19; Philippines’ first written submission,
paras. 30-33. But see Philippines'’ comments on the draft descriptive sections of the Panel Reports
(6 April 2011).

%6 European Union's first written submission, para. 15; United States' first written submission, para. 11;
Philippines' first written submission, para. 22. The Philippines has generally referred in its submissions to these
spirits as "sugar-based spirits”. It has referred to distilled spirits produced from other raw materials as
"non-sugar-based spirits”. We note, however, that all distilled spirits, irrespective of the raw material on which
they are based, are made from the fermentation of sugars. See 2.23 below. See also European Union's response
to Panel question No. 11, paras. 1-2; United States' opening statement at second substantive meeting, paras. 7-8;
United States' response to Panel question No. 11, paras. 1-2; Philippines' first written submission, footnote 8 to
para. 10; Philippines' response to Panel question No. 11. Accordingly, we will refer to distilled spirits made
from the "designated raw materials" and to distilled spirits made from "other raw materials". Parties have also
referred to sugar cane molasses, which is a juice or syrup of the cane and would therefore be a designated raw
material.

2" European Union's first written submission, para. 12; United States' first written submission, para. 11;
United States' second written submission, para. 47; Philippines' response to Panel question Nos. 60 and 68.
Unlike the "raw material™ requirement, which has existed under Philippine law as far back as 1914 (with the
enactment of Act 2339 — exhibit PH-9), the "commercially produced" requirement was introduced for the first
time in 1983 (with the enactment of Executive Order 923 — Exhibit PH-3). European Union's first written
submission, para. 17; Philippines' first written submission, footnote 13 to para. 19 and paras. 26-29.
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enacted in 1997.2% As from 1 January 2011, spirits falling under Section 141(a) are subject to a flat
tax rate of Philippine Pesos (PHP) 14.68 per proof litre ("ppl™).

24 Distilled spirits produced from raw materials other than those indicated above (other raw
materials) fall under Section 141(b) of the NIRC, which provides for three tax rates that apply
depending on the "net retail price” ("NRP")?® of a 750 millilitres (ml) bottle of the spirit.*® As from
1 January 2011%, spirits falling under Section 141(b) are subject to a tax of:

@) PHP 158.73 ppl, if their NRP is less than PHP 250.00;
(b) PHP 317.44 ppl, if their NRP is PHP 250.00 up to PHP 675.00; or,

(© PHP 634.90 ppl, if their NRP is more than PHP 675.00.
2.5 All the rates under Section 141 are set in "proof litres".*> Because distilled spirits have
different alcohol contents (proof) and bottle volumes, the appropriate excise tax applicable to a
particular spirit will vary depending on these factors.*

%8 Republic Act 8424 of 1997 determined that the tax rates under Section 141 were to be increased
12 per cent as from January 2000. Subsequently, Republic Act 9334 of 2004 increased the tax rates by between
30 per cent (for spirits from "designated raw materials™) and 50 per cent (for spirits from "other raw materials")
compared to the previous year. Republic Act 9334 also determined that the tax rates were to be increased
8 per cent "every two years starting on January 1, 2007 until January 1, 2011." See also Revenue Regulations
3-2006, pp. 7-8 (exhibits EU-9 and US-9), which contains a table indicating all the Section 141 tax rate
increases for 2005, 2007, 2009, as well as the current rates for 2011. European Union's first written submission,
paras. 13, 14 and 19; United States' first written submission, para. 12.

% The NRP is determined by the Philippines' Bureau of Internal Revenue ("BIR") through a
price survey conducted by itself or by the National Statistics Office. For brands marketed within Metro Manila,
the NRP is the price at which the distilled spirit is sold on retail in at least 10 major supermarkets in Metro
Manila, excluding any applicable excise and value-added taxes. For brands marketed outside Metro Manila, the
NRP is that at which the distilled spirit is sold in at least 5 major supermarkets in the region, excluding any
applicable excise and value-added taxes. See Republic Act 9334 of 2004, Sec. 1, page 3, in exhibits EU-2, US-
2 and PH-4. See European Union's first written submission, para. 20; United States' first written submission,
para. 17. See also para. 2.9 below.

% European Union's first written submission, para. 15; United States' first written submission, para. 11;
Philippines' first written submission, para. 22.

1 The excise tax rates under Section 141 have been periodically increased since this provision was
enacted in 1997. See footnote 28, above.

%2 Under Philippine law, a "proof litre" is defined as a "liquor containing one-half (%) of its volume of
alcohol of a specific gravity of seven thousand nine hundred and thirty-nine ten thousandths (0.7939) at fifteen
degrees centigrade (15°C)." Republic Act 9334, Sec. 1, page 3, in exhibits EU-2, US-2 and PH-4. See also
European Union's first written submission, footnote 18 to para. 15.

*% This means that the more alcohol content and volume a bottle of a given distilled spirit has, the
higher the applicable tax will be. The applicable tax of a particular bottle can be determined by using the
following formula:

Tax Rate x % of alcohol x 2 x Bottle Volume = Tax
So, for example, under the current Section 141(a) rate of PHP 14.68 per proof litre, the excise tax on a
750 ml bottle of local White Castle Whisky, made from designated raw materials (in this case, cane sugar),

80 per cent proof (or 40 per cent alcohol), would be calculated as follows:

14.68 x (40/100) x 2 x (750/1000) = PHP 8.81
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2.6 With respect to the requirement in Section 141(a) that the “designated raw materials" be
"produced commercially in the country where they are processed into distilled spirits”, the Philippines
explained that "there should be no restriction as to the origin of the raw materials used in production,
so long as they are also produced commercially in the country where the distilled spirit is
manufactured."”**  This means that under the measure, imported distilled spirits made from
"designated raw materials" may fall under Section 141(a) or Section 141(b) depending on the country
where the distilled spirit (the ethyl alcohol or the finished product, as the case may be) is
manufactured.®

2.7 More specifically, distilled spirits (including ethyl alcohol) made from "designated raw
materials” and imported from countries where these raw materials are “produced commercially”
would be subject to the flat tax rate under Section 141(a). This is the case even if the "designated raw
material" used to produce the spirit came from a third country.®* Likewise, a distilled spirit made
from "designated raw materials™ and imported into the Philippines from a country which does not
produce the designated raw materials commercially would still be subject to the flat tax rate under
Section 141(a) if the ethyl alcohol on which the spirit is based was distilled in a third country where
the designated raw materials are produced commercially.*’

2.8 The transformation of the designated raw materials into distilled spirits (including ethyl
alcohol) in countries where these raw materials are not "produced commercially" would not allow the
resulting spirits to enjoy the flat tax rate under Section 141(a); these spirits are instead subject to one
of the three tax rates under Section 141(b).®® This will be the case even if the "designated raw
material” used to produce the spirit came from a third country where the material is indeed

"produced commercially".*

2.9 Based on the above criteria, each brand of distilled spirit sold in the Philippines is classified
as falling under Section 141(a) or (b) by the Philippine Bureau of Internal Revenue ("BIR") according
to its constituent raw material and, if applicable, its NRP. Spirits that are not made from "designated
raw materials”, or that are made in countries where these materials are not "produced commercially",

The excise tax on a 750 ml bottle of imported Jim Beam Black Whiskey, made from other raw
materials, 86 per cent proof (or 43 per cent alcohol), would be calculated as follows:

317.44 x (43/100) x 2 x (750/1000) = PHP 204.75

See United States' first written submission, para. 14 (submitting identical examples, but based on the
2009 applicable tax rates).

¥ Philippines' response to Panel question No. 60. See also European Union's first written submission,
para. 20; European Union's second written submission, paras. 15-17.

% See Philippines' response to Panel question Nos. 60 and 68.

% See e.g. United States' second written submission, para. 46. See Philippines' response to Panel
question No. 60 (submitting two BIR rulings: a 1997 BIR ruling with respect to rum imported from Trinidad
and Tobago, in which this country was considered to be a sugar cane producer, and a 2007 BIR ruling with
respect to rum imported from France, which was also considered to be a sugar cane producer country because
the rum came from Martinique, a French territory in the West Indies). See exhibits PH-62 and PH-71. See also
European Union's second written submission, footnote 14 to para. 16.

%7 See Philippines' response to Panel question No. 68. See also the European Union's comments on the
Philippines' response to Panel question No. 68, para. 5.

% See European Union's second written submission, para. 16; European Union's comments on
Philippines' response to Panel question No. 68, paras. 4-9; Philippines' response to Panel question No. 60.

% Philippines' response to Panel question Nos. 60 and 68. See also European Union's comments on
Philippines' response to Panel question No. 68, paras. 4-9.
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need to have their NRP established so as to be classified under one of the three rates indicated in
Section 141(b).*

2.10  With respect to the payment of Section 141 excise taxes, the following situations may arise.
If a domestic producer buys ethyl alcohol made from "designated raw materials” from a domestic
supplier in order to manufacture spirits, the latter is liable to pay the Section 141(a) tax on the ethyl
alcohol. Alternatively, if a domestic producer imports such ethyl alcohol (made from the designated
raw materials in a country where these materials are produced commercially), the Section 141(a) tax
on this product has to be paid to Customs by the "owner or importer" before the good can be
released.* Finally, with respect to certain spirits that contain more than one material, Section 141
provides that the excise tax is paid on the component of the mixture, and not on the mixture itself.*
The Philippines explains that:

"If the beverage producer imports non-sugar based ethyl alcohol or distilled spirits for
blending to make into a whisky or brandy for instance, whether straight, blended or
compound spirits, the excise tax under 141 (b) is paid before the goods can be
released from the Philippine customhouse.

Hence, the amount of excise tax on a particular product depends on the ratio of
sugar-based to non-sugar based spirit (whether 99:1, 90:10; 60:40, 10:90, etc.)
contained in the blend or the compound of a distilled spirits product."*

2.11  The classification and applicable tax of "existing brands™ and "new brands" of distilled spirits
is generally indicated in the annexes to relevant acts and regulations. These annexes are presented in
the form of separate tables for spirits made from "designated raw materials” and for spirits made from
other raw materials. These tables contain inter alia the following information: the brand name of the
spirit, its bottle size (in ml), its proof litre, its NRP.*

2.12  "Existing brands" include those brands that were registered before 1 January 1997, the
classification of which, if applicable, was based on the NRP of these products as of 1 October 1996.*°
Many, but not all, of the "existing brands" are listed in Annex A to Republic Act No. 8240* and

%0 United States' first written submission, para. 15; Philippines' response to Panel question No. 47.

1 Philippines' response to Panel question Nos. 59 and 69(a)-(c). See Sections 130 and 131 of the
NIRC, in exhibit PH-79.

%2 Section 141 states that ... the tax should attach to [the] substance as soon as is in existence as such,
whether it be subsequently separated as pure or impure spirits, or transformed into any other substance either in
the process of original production or by any subsequent process.” So, for example, a whisky from 90 per cent
straight whisky and 10 per cent sugar cane neutral spirit would be taxed as follows: the 90 per cent straight
whisky component would be subject to one of the three Section 141(b) taxes, while the 10 per cent sugar cane
neutral spirit component would fall under the Section 141(a) flat tax. See Philippines' response to Panel
question Nos. 24 and 25.

*® Philippines' response to Panel question No. 69(a).

* The Annexes that contain the classification of spirits falling under Section 141(b) are further divided
into three sub-categories of spirits: "Premium" (high-priced); "De Luxe" (medium priced); and, "Standard"
(Low-priced). See European Union's first written submission, para. 20; Philippines' response to Panel question
No. 65.

** Philippines' response to Panel question No. 65. See also Republic Act 8240 in exhibits EU-1 and
uUs-1.

“® Republic Act 8240 in exhibits EU-1 and US-1, in which the taxation of distilled spirits was based on
Section 138 (later replaced by Section 141).
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Revenue Regulations 2-97.*" "New brands" refer to those brands that were registered and classified
after 1 January 1997.%

2.13  Revenue Regulations 23-2003*° and Revenue Regulations 12-2004% are the two most recent
public listings of “existing brands” and "new brands"”. Revenue Regulations 23-2003 implemented the
revised tax classifications of certain "new brands", including variants thereof>  Revenue
Regulations 12-2004 set out the new revised tax rates (based on Republic Act 9334) of all “existing
brands" that were classified under Section 141(a)®* and also include the rates for a number of
additional “existing brands" that were not published before.”® There is no updated, comprehensive list
of brands which were introduced after 31 December 2003.>*

2.14  Inthe case of "new brands" of imported distilled spirits, the "suggested" NRP of spirits falling
under Section 141(b) is ascertained based on a "sworn statement" by the importer. Such "suggested"
NRP is later analysed and validated by the BIR.>

" Revenue Regulations 2-97 in exhibits EU-1 and US-1. According to Republic Act 9334, “existing
brands™ are not only those set forth in "Annex A" of that Act, but also those that "were registered and were
being commercially produced and marketed on or after October 1, 1996, and which continue to be commercially
produced and marketed after the effectivity of this Act ..." See Republic Act 9334, in exhibits EU-2, US-2
and PH-4.

*® The effective date of Republic Act 8240 is 1 January 1997. "New brands" are defined in Republic
Act 9334 (exhibits EU-2, US-2 and PH-4) and Revenue Regulations 3-2006 (exhibits EU-9 and US-9).

*° Revenue Regulations 23-2003 in exhibits EU-7 and US-7.

%0 Revenue Regulations 12-2004 in exhibits EU-8 and US-8. See also United States' first written
submission, paras. 68-69.

%! Such revision was based on a nationwide survey of current NRP conducted by the BIR pursuant to
Revenue Regulations No. 9-2003. See Philippines' first written submission, para. 173; Philippines' response to
Panel question No. 65.

°2 These 24 brands were originally listed in "Annex A" of Republic Act No. 8240.

:j See Philippines' response to Panel question No. 65.

Ibid.

> Philippines' response to Panel question Nos. 47 and 66. Revenue Regulations 3-2006, in exhibits
EU-9 and US-9, setout the procedure for the submission of the importer's sworn statement and the
determination of the NRP. More specifically, as explained by the Philippines, Section 23 of said regulations:

" ... provides that prior to the importation of a new brand or a variant of an existing brand, an
application for registration thereof must be filed with the office of the BIR where the importer is registered or
required to be registered as an excise taxpayer. The application must be accompanied by, inter alia, a duly
notarized importer's sworn statement for each brand and variant of the brand showing, among others, the
following information: Name, address, tax identification number and assessment number of the importer;
Complete root name of the brand as well as the complete brand name with modifiers, if any; Complete
specifications of the brand detailing the specific measurements, weights, manner of packaging, etc.; Name(s) of
the region(s) where the brand is/are to be marketed; Wholesale price per case, gross and net of value added tax
(VAT) and excise tax; Suggested retail price, gross and net of VAT and excise tax, per bottle; Detailed
importation costs and all other expenses incurred or to be incurred until the product is finally sold (e.g.
materials, labor, overhead, selling and administrative expenses) per case; Applicable rate of excise tax per unit
of measure or value, as the case may be; and Corresponding excise and VAT per case. The importer must
submit thereafter an updated sworn statement of the brand on or before the end of the months of June and
December of the year. Within 45 days immediately after the end of 3 months from the product launch, the BIR
or the National Statistics Office (NSO), when deputized by the BIR for the purpose, shall conduct a price survey
to validate the suggested net retail price of the new brand as declared in the importer’s sworn statement, against
the surveyed net retail price. Based on the results of the price survey, the BIR shall determine the correct tax
bracket to which such brand of alcohol shall be classified. A further review is conducted after the end of 18
months from the initial validation, in order to determine the proper tax bracket to which such brand shall be
classified.”
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2.15 Once a specific brand is classified as falling under Section 141(a) or (b), the reclassification
of that brand is not foreseen and therefore may not occur, except through an Act of Congress.® With
respect to spirits falling under Section 141(b), reclassification in a different tax tier is not foreseen,
even when the NRP of the spirit concerned changes after the original classification has been made.*’

2.16  In case an importer of a spirit falling under Section 141 considers that the classification of
such spirit has not been made correctly, the Philippines explains that:

"The affected taxpayer may request a ruling from the Commissioner of Internal
Revenue (the head of the Bureau of Internal Revenue) for the proper tax treatment of
the product. Section 4 of the NIRC provides that the 'power to interpret the
provisions of this Code and other tax laws shall be under the exclusive and original
jurisdiction of the Commissioner [of Internal Revenue], subject to review by the
Secretary of Finance." Rulings interpreting the provisions of the NIRC are issued by
the Commissioner of Internal Revenue under the power granted to the Commissioner
pursuant to this section. In case of an adverse ruling by the Commissioner, the
taxpayer may seek the review of such ruling by the Secretary of Finance."*®

2.17  According to the evidence, all distilled spirits produced in the Philippines are made from
designated raw materials and the base spirit has been processed from the designated raw materials
either in the Philippines or in other countries where those raw materials are produced commercially.
More specifically, and as it will be further described below™, most of the distilled spirits produced in
the Philippines are made from one particular designated raw material: sugar cane molasses.®
Accordingly, all distilled spirits produced in the Philippines are subject to the current Section 141(a)
flat tax rate of PHP 14.68 ppl. In contrast, the vast majority of distilled spirits imported into the
Philippines are made from other raw materials and are thus subject to one of the three current tax rates

% See Sections 4 and 5 of Revenue Regulations 3-2006. See also European Union's first written
submission, para. 20; United States' first written submission, para. 16; Philippines' first written submission,
para. 306; Philippines' response to Panel question No. 66.

> Philippines' first written submission, para. 306; Philippines' response to Panel question No. 66.

%8 Philippines' response to Panel question No.67 (also submitting exhibit PH-78, containing
Department Order 7-02, which provides for implementing rules for the relevant part of Section 4 of the NIRC).
See also European Union's comments on Philippines' response to Panel question No. 67, paras. 1-3;
United States' comments on Philippines’ response to Panel question No. 67, paras. 1-2.

% See paras. 2.61, 2.68, 2.74, 2.80, 2.86 and 2.92 below.

% There are however domestic distilled spirits that are made from designated raw materials other than
sugar cane molasses (i.e. from the sap of the nipa, coconut, cassava, camote, or buri palm) One example of
such a product is "lambanog”, a local spirit made from coconut. European Union's first written submission,
footnote 19 to para. 15; European Union's first written submission, para. 20; European Union's opening
statement at first substantive meeting, para. 58; Philippines' first written submission, para. 51; exhibits EU-41,
EU-81 and PH-8. According to an estimate provided by the United States, sales of lambanog represented
approximately 0.011 per cent by volume, and 0.004 per cent by value, of total sales of distilled spirits in the
Philippines in the year 2008. See tables 1 and 2 in exhibit US-40. Spirits made from the sap of the nipa,
camote, or buri palm are not produced in the Philippines in commercial quantities and are only limited to
artisanal producers. Philippines' response to Panel question No. 20; European Union's opening statement at
second substantive meeting, para. 68; exhibit EU-81. Pointing to exhibits EU-45 and EU-105, the European
Union suggests that there is evidence that other raw materials (such as camote) are currently used by Philippine
manufacturers in the production of distilled spirits. See European Union's comments on the draft descriptive
sections of the Panel Reports (6 April 2011). Exhibits EU-45 and EU-105 contain excerpts from the 2008 and
2009 annual reports of a local manufacturer. The excerpts suggest that the manufacturer is exploring options to
produce alcohol from agricultural raw materials other than sugar cane molasses and is showcasing opportunities
for local farmers. There is no evidence in any of these exhibits that raw materials other than sugar cane
molasses are currently used by Philippine distilled spirits producers in commercial quantities.
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under Section 141(b): PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl, depending on their
NRP.*

B. PRODUCTS AT ISSUE
1. Products at issue

2.18 In both the European Union's and the United States' panel requests the relevant products are

defined as "distilled spirits".%?

2.19  The European Union provides further details on the products at issue:

"[D]istilled spirits falling within the heading 2208 of the Harmonised System (the
'HS"), including, among others, whisky, gin, brandy, rum, vodka, tequila, liqueurs.
These products will be collectively referred to as 'distilled spirits' or as 'spirits’."®

2.20  Inturn, the United States describes the products at issue thus:

"Distilled spirits are alcoholic beverages made ‘from wine or other fermented fruit or
plant juice or from a starchy material (such as various grains) that has first been
brewed." By heating the fermented or brewed material, the alcohol is evaporated and
captured. This alcohol is the 'distilled spirit." Distilled spirits are distinguished from
other alcoholic beverages, such as beer and wine, by the higher alcohol content.
Exhibit US-12, Encyclopedia Britannica Article on Distilled Spirits. Distilled spirits
fall under Heading 2208 of the Harmonized Tariff System, and they include many
types of spirits, such as gin, vodka, brandy, whiskey, tequila, rum, and liqueurs. See,
e.g., Exhibit US-13, Harmonized Tariff System."®

2.21  For the purpose of this dispute, we will refer to "distilled spirits" generally, or to specific
types of distilled spirits, such as gin, brandy, rum, vodka, whisky, and tequila or tequila-flavoured
spirits. The Philippines has issued Standards Administrative Orders (SAOs) for brandy, rum, vodka,

%1 European Union's first written submission, paras. 105 and 161; European Union's opening statement
at first substantive meeting, para. 81; United States' first written submission, paras. 73 and 99; United States'
opening statement at first substantive meeting, para. 43-46; United States' opening statement at second
substantive meeting, para. 48; United States' response to Panel question No. 56, para. 56. According to the last
list of brand classification, contained in Revenue Regulation 12-2004, Annexes A and B (based on the 2011
Section 141 rates and adjusted ppl and bottle volume), the current amount of excise tax applicable to certain
brands of "local distilled spirits" made from designated raw materials in 750 ml bottles can range from PHP 6.86
(for Tanduay ESQ) to PHP 9.98 (for domestically-produced Gordon gin and Oxford gin). Conversely, the
current amount of excise tax applicable to certain brands of "imported distilled spirits" made from
other raw materials in 750 ml bottles can range from PHP 85.71 (Fundador and Veterano Osborne, both
brandies) to a maximum of PHP 409.51 (for Johnny Walker Blue Label, Johnny Walker, Old Parr, Swing and
Glenlivet, all whiskies). See exhibits EU-8 and US-8. See also United States' first written submission,
paras. 68-69 (and footnote 83 to para. 68).

%2 Philippines — Distilled Spirits, Request for the Establishment of a Panel by the European Union
(WT/DS396/4), 11 December 2009, p. 3. See also European Union's first written submission, para. 122.
Philippines — Distilled Spirits, Request for the Establishment of a Panel by the United States (WT/DS403/4),
29 March 2010, p. 1.

% European Union's first written submission, para. 10. See also European Union's response to Panel
question No. 64, paras. 1-3.

8 United States' first written submission, footnote 1 to para. 1.
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and whisky detailing the standards that these products must meet to be sold in the Philippines under
each of these designations.®®

2. Characteristics of distilled spirits

2.22 In terms of physical characteristics, distilled spirits relevant in the present dispute are
concentrated forms of potable alcohol (suitable for human consumption) obtained through the process
of distillation.®® Combined, ethyl alcohol and water account for more than 99 per cent of the content
of all distilled spirits.®” The average alcohol content for distilled spirits relevant in the present dispute
ranges from around 25 per cent to 40 per cent by volume (or 50 to 80 US proof). Spirits of the same
category tend to have similar alcohol content.?®

2.23  The production of distilled spirits starts with the fermentation of feedstock. Fermentation
results in the breakdown of sugars and the production of ethyl alcohol (ethanol), carbon dioxide and
small amounts of other by-products. Feedstock for the production of ethyl alcohol can consist of any
raw material that contains natural sugar or other carbohydrates that can be converted into sugars (such
as sugar-cane, molasses, sugar beet, roots, juice of grapes, or mash of grains or cereals).®® After
fermentation, the elaboration of spirits involves the distillation of ethyl alcohol by boiling the product
and separating its components based on the differences in their respective volatilities. When the
different components evaporate, they are captured in separate containers.”” Depending on the raw
material used, different congeners are naturally formed during the process of fermentation.
Congeners are chemical compounds associated with the flavour and aroma characteristic of specific
alcoholic beverages, such as acetal, acetaldehyde, ethyl acetate, isoamyl acetate, isoamyl alcohol,
isobutanol, methanol and n-propanol.” Levels and combinations of various congeners vary according
to the type of spirit, and even according to the brand of the same spirit. As noted by the parties,
congeners may make up less than one per cent of the volume of the final product.”

2.24  In certain cases, the flavour and aroma of specific distilled spirits may depend on the raw
materials used in their production. The flavour and aroma may also be affected by post-distillation
processes such as ageing, blending, filtering, diluting with water and incorporating additional

% United States' first written submission, paras. 27-30.

% European Union's first written submission, paras. 79 and 121; Philippines' response to Panel
question No. 11; exhibit EU-99.

%7 European Union's first written submission, para. 79.

% Ibid., para. 84. See also exhibits EU-55 and EU-79. Referring to an argument in its first written
submission, the Philippines contests our conclusion that spirits of the same category tend to have similar alcohol
content. See Philippines' first written submission, para. 136; Philippines’ comments on the draft descriptive
sections of the Panel Reports (6 April 2011). The Philippines' argument, however, refers to differences in
alcohol content between a particular domestic whisky and imported whiskies. In our view, it does not affect our
general conclusion.

% European Union's response to Panel question No. 11, paras. 1-2; European Union's second written
submission, para. 19; United States' response to Panel question Nos. 11 and 31, paras. 1-2 and 18; Philippines'
first written submission, paras. 100-101; Philippines' response to Panel question No. 11. See also exhibits
EU-84, US-12, PH-26 and PH-28.

" United States' response to Panel question No. 11, paras. 1-2; Philippines' first written submission,
paras. 106-107; exhibit PH-28.

™ Philippines' first written submission, paras. 102-105, 138, 149 and 164; Philippines' response to
Panel question No. 11. See exhibits PH-26, PH-40 and PH-80.

> European Union's second written submission, paras. 60-65; European Union's comments on
Philippines' response to Panel question No. 70, paras. 10-13; Philippines' opening statement at second
substantive meeting, para. 13; Philippines' response to Panel question No. 70; exhibits EU-92, PH-40 and
PH-80.
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flavourings.” Indeed, the trace of the original raw materials in the taste of the final product may be
altered by the addition of natural or artificial flavourings.”

2.25  As explained below, the colour, odour and taste normally associated with certain types of
spirits, such as brandy, rum, whisky or tequila, are natural results of the distillation of ethyl alcohol
from certain raw materials, such as wine or fortified wine, sugar molasses, wheat, barley or malt, or
agave, respectively, and their respective process of production. For other types of spirits, such as gin
and vodka, the ethyl alcohol is normally stripped of its congeners, so as to obtain a neutral spirit. In
the Philippines, most types of spirits (such as gin, brandy, rum, vodka, whisky and tequila or
tequila-flavoured spirits) are distilled from sugar cane molasses (one of the designated raw
materials).” In the case of Philippine brandy, vodka, whisky and tequila or tequila-flavoured spirits,
the ethyl alcohol is stripped of its congeners to produce a neutral spirit. Special additives are then
incorporated into the cane sugar-based spirit in order to ensure, as much as possible, that it has the
colour, odour and taste traditionally associated with brandy, whisky or tequila.”

2.26  Different brands of spirits of the same type may have differences in taste and aroma, and a
consumer may prefer one product over another. However, there is no evidence to suggest that a
non-expert consumer would be able to distinguish between imported and domestic spirits of the same
type based only on the different raw materials used in their respective production.”” Distilled spirits
relevant in the present dispute have colours that range from clear (transparent) to golden or
mahogany.

2.27  Many of the physiological effects on humans associated with the consumption of distilled
spirits, such as intoxication, are due to the presence of ethyl alcohol. These effects may vary
according to many factors, including the type and quantity of spirit consumed, the weight, gender and
age of the consumer, body chemistry, food in the stomach and drinking experience. There is no

™ European Union's first written submission, para.82; Philippines' first written submission,
paras. 108-110. But see Philippines' comments on the draft descriptive sections of the Panel Reports (6 April
2011).

™ Philippines' first written submission, paras. 108 and 112; exhibits PH-26 and PH-34.

"™ The ethyl alcohol distilled from one of the designated raw materials and used by Philippine spirits
producers may be made in the Philippines or imported from another country. Philippines' first written
submission, para. 301.

"® European Union's second written submission, paras. 5-6; United States' response to Panel question
Nos. 21 and 23, paras. 11 and 13; Philippines' first written submission, paras. 11, 98, 118-119, 134, 141, 143
and 169; Philippines' response to Panel question Nos. 17, 20, 31 and 32. According to the Philippines, these
additives include "nature-identical flavourings", which are "chemically identical to natural flavourings but are
prepared or extracted using chemical methods. They are identical to the molecules found in nature and the body
cannot distinguish between them. Nature identical flavouring substances include: ethyl acetate (identical in
nature to many fruits) and decanal (nature identical to orange).” Philippines' first written submission,
footnote 129 to para. 108.

" European Union's response to Panel question Nos. 29 and 31, paras. 27-28 and 36-38; exhibits
EU-86 and PH-43. The Philippines refers to a statement in the Euromonitor International survey ("Consumer
perceptions regarding substitutability in the Philippines distilled spirits market", in exhibits EU-41 and US-41,
p. 19), as evidence that non-expert consumers may be able to distinguish between imported and domestic spirits
based on the different raw materials used in their respective production. See Philippines' first written
submission, para. 130; Philippines' second written submission, paras. 34-38; Philippines' response to Panel
question Nos. 29, 31 and 32; Philippines' comments on the draft descriptive sections of the Panel Reports
(6 April 2011). In our view, however, the consumers responses cited in the Euromonitor International survey
do not disprove our conclusion. Consumers consulted in this survey were not subject to a blind test, but were
rather expressing personal preferences, based on perceptions, between more-expensive imported spirits and
less-expensive domestic spirits.
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evidence of any difference in this regard between imported and domestic spirits, nor between spirits
made from the designated materials and those made from other materials.”®

2.28  Distilled spirits are normally bottled. Frequent bottle presentations are 750 ml and 700 ml,
but also 375 ml, and 1,000 ml.”° Bottles carry labels, which have designs that tend to be similar for
specific types of distilled spirits.?

2.29  The cost of the raw materials used in the production of the base spirit may bear little relation
with the price of the final product. Depending on the specific product, bottling, packaging, aging,
marketing and promotion can have a significant impact on the total cost.®*

2.30  With respect to domestic regulations on distilled spirits in the Philippines, local ordinances
against drunk driving do not distinguish between imported and domestic spirits, nor between spirits
made from the designated materials and those made from other materials. Nor is any such distinction
made in local ordinances with respect to "the sale, dispensation and/or distribution of alcoholic

beverages".®

3. Distilled spirits market in the Philippines

2.31  According to figures submitted by the European Union, the population in the Philippines was
about 91,983,102 for the year 2009.2 The Philippines has provided information on the income and
expenditure of Philippine households. By 2006, 45 per cent of the population earned less than
2 United States dollars a day.* In the same year, the poorest 30 per cent of the Philippine population
would have received 10 per cent of the total income, while the richest 10 per cent would have
received 34 per cent of the income.*® Food and non-alcoholic beverages would account for
42 per cent of household expenditures in the Philippines; alcoholic beverages would account for
1.2 per cent.®

"8 European Union's first written submission, para. 88; Philippines' first written submission, para. 175.
See also exhibit EU-50.

™ European Union's first written submission, para. 83. International Wine and Spirit Research (IWSR)
report in exhibits EU-15 and US-15, and exhibits EU-80 and PH-19.

8 Eyropean Union's first written submission, para. 83. See exhibits EU-55, EU-79 and US-38.

8 European Union's response to Panel question No. 77, paras. 19-20; European Union's comments on
the Philippines' response to Panel question No. 77, paras. 39-40; United States' response to Panel question
No. 77, paras. 9-13; Philippines' response to Panel question Nos. 76 and 77; Philippines' comments on the
European Union's and on the United States' responses to Panel question No. 77, paras. 14-16. Referring to its
response to questions 76 and 77 and to its comments on the European Union's and on the United States'
responses to question 77, the Philippines contests our conclusion that the cost of raw materials may bear little
relation with the price of the final product. See Philippines' comments on the draft descriptive sections of the
Panel Reports (6 April 2011). The Philippines' arguments regarding alleged differences in cost between spirits
made from the designated materials and those made from other materials, however, do not affect our general
conclusion regarding the price of final products, which depends also on other factors.

8 European Union's first written submission, paras. 90-91; European Union's opening statement at
second substantive meeting, para. 62; United States' first written submission, paras. 53-55. See also exhibits
EU-51, EU-52, EU-53, US-28, US-29.

8 European Union's first written submission, para. 4.

8 Philippines' first written submission, para.42; exhibits PH-8 and PH-21 (figures in 2005
international prices, adjusted at purchasing power parity).

8 Philippines' first written submission, para. 42; exhibit PH-8.

8 Philippines' first written submission, para. 44; exhibit PH-8.
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2.32  The following table, provided by the Philippines, divides the population in five on monthly
household expenditures. The bottom two classes, spending less than PHP 45 per week on alcoholic
beverages, would make up 72.7 per cent of the total Philippine population:®’

. . Total monthl Weekly expenditure on
Class by Household monthly income | % of population expenditure (PHyP) aIcohoIi():/be\F/)erages (PHP)
AB (PHP 50,000 and more) 2.1 50,007 — 353,512 150-1,061
Upper C (PHP 30,001 - 50,000 5.5 30,022 — 49,979 90 - 150
Lower C (PHP 15,001 - 30,000) 19.7 15,001 — 29,997 45-90
D (PHP 8,001 — 15,000) 29.9 8,001 — 14,995 24 — 45
E (less than 8,000) 42.8 343 -8,000 1-24

2.33  According to figures submitted by the United States, annual sales of distilled spirits in the
Philippines have risen "from just over 400 million liters to just under 600 million liters over the past
ten years [2000-2009], with the highest figures (in value as well as volume) in 2009".28 As shown
below, in 2009 three types of distilled spirits (gin, brandy and rum) constituted 97.4 per cent of these
sales: gin represented some 36.8 per cent, brandy some 34.2 per cent and rum some 26.4 per cent.
The remaining 2.6 per cent of the Philippines' sales were split between vodka, whisky, tequila or
tequila-flavoured spirits, and assorted local spirits.®

8 Philippines' response to Panel question No. 72; exhibits PH-8, PH-18 and PH-22. See also
Philippines' first written submission, paras. 44-46 and 181; Philippines' second written submission, paras. 50-
54. But see European Union's comments on the Philippines' response to Panel question No. 72, paras. 19-20;
United States' comments on the Philippines' response to Panel question No. 72, para. 12.

8 United States' first written submission, para.31. See Euromonitor International, "Consumer
perceptions regarding substitutability in the Philippines distilled spirits market", in exhibits EU-41 and US-41,
p. 11. See also United States' first written submission, para. 32, as well as the estimates in International Wine
and Spirit Research (IWSR) report in exhibits EU-15 and US-15.

8 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15. See also
Euromonitor International, "Country Sector Briefing” (March 2009), in exhibit US-40; European Union's first
written submission, para. 35; United States' first written submission, paras. 31-33; United States' second
written submission, para. 49; United States' response to Panel question No. 85, paras. 29-32; Philippines' first
written submission, para. 298. Referring to its comments on the European Union's and on the United States'
responses to Panel question No. 83, paras. 19-23, the Philippines contests our estimations on the relative shares
of the different spirits in its market. Philippines' comments on the draft descriptive sections of the Panel Reports
(6 April 2011). The Philippines, however, has not submitted alternative estimations on the relative shares of the
different spirits in its market. Furthermore, the Philippines comments on responses to Panel question 83, refer
to the Euromonitor International study in exhibits EU-41 and US-41, and not to the International Wine and
Spirit Research (IWSR) report in exhibits EU-15 and US-15, on which our estimations are based. Indeed, in its
comments on responses to Panel question 83, the Philippines stated that the IWSR figures are "closer to the
Philippine industry figures than the Euromonitor's figures." Philippines' comments on the European Union's and
on the United States' responses to Panel question No. 83, para. 22.
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Percentage distribution of distilled spirits sales in the Philippines in the year 2009%

O Gin (36.8%)
[ Brandy (34.2%)
Rum (26.4%)

B Other spirits (2.6%)

2.34  According to estimates submitted by the European Union and the United States, domestic
products accounted for 97.7 per cent of spirits consumption in the Philippines during the year 2009,
while imported spirits accounted for the remaining 2.3 per cent of consumption.”

2.35  The European Union and the United States provided the following estimates to the Panel,
regarding the domestic consumption of distilled spirits in the Philippines during the year 2009, as well
as the percentage of imported spirits:*

Gin Brandy Rum Vodka | Whisky | Tequila®
Domestic consumption in 2009 18075 | 16,802 | 12972 | 132 85 24
(in thousands of 9-litre cases)

Percentage of imports 0.01% | 5.4% 0.02% | 28.44% | 100%™ | 100%*

% See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15.

L Ibid., p. 7. See also European Union's first written submission, para. 24; and United States' first
written submission, para. 33. But see Abrenica & Ducanes, "On Substitutability between Imported and Local
Distilled Spirits" (University of Philippines School of Economics Foundation), in exhibit PH-49, p. 14
(estimating that imported spirits would account for a 9.4 per cent market share in the Philippines in April 2010).
The Philippines contests our estimations on the relative shares of domestic and imported distilled spirits in its
market, referring to the impact that smuggling may have on the market share of imported spirits. Philippines’
comments on the draft descriptive sections of the Panel Reports (6 April 2011). See e.g. Philippines' first
written submission, para. 41. The Philippines, however, has not submitted alternative estimations on the relative
shares of domestic and imported distilled spirits in its market, nor on the impact that smuggling may have on
those shares.

% See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15. See also
European Union's first written submission, para. 36. Referring to its response to Panel question No. 86, as well
as to its comments on the European Union's and on the United States' responses to Panel question Nos. 83,
paras. 19-23, and 86, the Philippines contested our estimations on the domestic consumption of distilled spirits
in the Philippines, as well as the percentage of imported spirits. Philippines' comments on the draft descriptive
sections of the Panel Reports (6 April 2011). The Philippines, however, has not submitted alternative
estimations. Furthermore, the Philippines comments on responses to Panel question No. 83, refer to the
Euromonitor International study in exhibits EU-41 and US-41, and not to the International Wine and Spirit
Research (IWSR) report in exhibits EU-15 and US-15, on which our estimations are based. Indeed, in its
comments on responses to Panel question 83, the Philippines stated that the IWSR figures are "closer to the
Philippine industry figures than the Euromonitor's figures." Philippines’' comments on the European Union's and
on the United States' responses to Panel question No. 83, para. 22.

% Includes tequila and tequila-flavoured spirits.

° Imports represented almost 100 per cent of whisky consumption in the Philippines in the year 2009.

% Imports represented almost 100 per cent of the consumption of tequilas and tequila-flavoured spirits
in the Philippines in the year 2009.
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2.36  Generally speaking, imported brands tend to be more expensive in the Philippines (even
before taxes) than the corresponding domestic brands of the same type of spirit.*® However, as will be
noted below with respect to specific types of spirits, there are a number of high-priced domestic
spirits, as well as less expensive imports.”’

2.37  All gins, brandies, rums, vodkas, whiskies and tequilas or tequila-flavoured spirits made in
the Philippines are subject to the lower excise tax rate as they are produced from sugar cane molasses,
one of the designated raw materials.®® In contrast, imported gins, brandies, vodkas, whiskies and
tequilas sold in the Philippines are produced with raw materials other than those designated in the
challenged measure and are subject to higher tax rates.” In the case of imported rums, some products
such as Bacardi Superior (which represented 80 per cent of the imported rum consumed in the
Philippines in the year 2009) and Bardinet, are subject to the lower excise tax rate applicable to spirits
produced with designated raw materials*®, while some others, such as Havana Club and Myers's, are
subject tolgrlle higher excise tax rates applicable to spirits produced with other than the designated raw
materials.

% See Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, p. 9; exhibits PH-19 (original), PH-19 (amended) and
PH-77. See also Philippines' first written submission, para. 227; and exhibits EU-103, PH-51 and PH-83.

%" See exhibits PH-19 (original), PH-19 (amended) and PH-77. See also exhibits EU-80 and EU-118;
European Union's first written submission, paras. 154-157; European Union's opening statement at first
substantive meeting, paras. 34-54; European Union's second written submission, paras. 3-4, 35-52; European
Union's opening statement at second substantive meeting, paras. 51-60; European Union's response to Panel
question Nos. 30, paras. 29-30, 33, paras. 39-43, 49, para. 78, and 73, paras. 13-18; European Union's response
to Philippines’ question, paras. 54-60; European Union's comments on Philippines' response to Panel question
No. 75, paras. 23-31; United States' second written submission, paras. 29-31; United States' opening statement
at second substantive meeting, paras. 28-29; United States' response to Panel question Nos. 33, paras. 19-21,
57, para. 64, and 73, paras. 4-6; United States' comments on Philippines' response to Panel question Nos. 74-75,
paras 13-14; Philippines' first written submission, paras. 14, 36-39, 177, 226-251; Philippines' opening
statement at first substantive meeting, paras. 9, 27-30 and 34-35; Philippines’ second written submission,
paras. 16-17 and 28; Philippines' opening statement at second substantive meeting, paras. 9, 27-30 and 34-35;
Philippines' response to Panel question Nos. 17, 35, 53, 54, 74 and 75; Philippines' comments on the European
Union's and on the United States' responses to Panel question No. 73, paras. 6-13; Philippines' comments on the
European Union's response to Philippines' question, para. 29. In its first written submission, the Philippines
provided information on the net retail prices (before excise tax and value-added tax) for September 2010 of a
number of distilled spirits, both domestic and imported, in exhibit PH-19 (original). During the first meeting of
the Panel with the parties, the Philippines amended the price information in exhibit PH-19 (amended). In its
second written submission, the Philippines provided yet further new price information, in exhibit PH-77, to
replace the one previously submitted.

% European Union's first written submission, paras. 36, 39, 40 and 42.

% Ibid., paras. 37, 38 and 43.

190 bid., para.41; United States' opening statement at second substantive meeting, para.42;
Philippines' first written submission, para. 39; Philippines' opening statement at second substantive meeting,
paras. 36-37; Philippines' closing statement at second substantive meeting, para. 6(d); Philippines' response to
Panel question Nos. 60 and 67. See also exhibits PH-62 and PH-71.

% European Union's first written submission, paras. 41, 70 and 177; European Union's opening
statement at first substantive meeting, paras. 52-54; European Union's second written submission, paras. 7 and
110-116; European Union's opening statement at second substantive meeting, para. 70; European Union's
response to Panel question No. 34, para. 48; United States' first written submission, paras. 30 and 89; United
States' second written submission, paras. 46-49; Philippines' first written submission, paras. 94, 171-174 and
303; Philippines' opening statement at second substantive meeting, para. 37; Philippines' response to Panel
question No. 17. See also para. 2.74 below.
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2.38  As noted by the European Union, "distilled spirits in general have the same end uses ... All of
them are drunk with the same purpose: thirst quenching, socialization, relaxation, pleasant
intoxication."*®> Those end uses do not depend on the origin of the spirits (domestic or imported), nor
on the raw materials used in their respective production.

2.39  Distilled spirits can be drunk straight or with ice, diluted with soft drinks or fruit juices or
used in the preparation of cocktails.!®® The promotional materials prepared by manufacturers and
distributors of both domestic and imported spirits sold in the Philippines suggest almost identical uses
for each category of spirit. In other words, for products such as gin, brandy, rum, vodka, whisky and
tequila or tequila-flavoured spirits, whether the spirit is drunk straight, with ice, mixed or used in the
preparation of specific cocktails does not depend on the origin of the spirit, nor on the raw materials
used in its production.*®*

2.40 Distilled spirits, regardless of their respective origin or the raw materials used in their
production, are drunk at home, in the homes of family or friends or in public places, such as
restaurants, bars, pubs, clubs and discotheques. The evidence suggests that premium distilled spirits
are largely consumed on premise (in restaurants, bars, pubs, clubs and discotheques), while
less-expensive spirits may be proportionally more consumed off premise (in private homes).’® They
can be consumed before, during or after meals. The occasions and the manner of consuming a
specific spirit, for example, whether it is consumed as an aperitif or after a meal, depend on the
particular tastes of the consumer and on the type of spirit and not on the spirit's origin or on the raw
materials used in its production.'® As noted in the promotional materials prepared by manufacturers
and distributors of both domestic and imported spirits sold in the Philippines, these products can be
consumed on a number of occasions, such as parties, reunions, celebrations and romantic
encounters.™” Consumers tend to drink more expensive spirits on special occasions.'®

192 European Union's first written submission, para. 64. See also ibid., para. 125; European Union's
second written submission, para. 82; Philippines' first written submission, para. 201.

193 European Union's first written submission, paras. 64-70 and 125; European Union's second written
submission, paras. 89 and 104-107; United States' first written submission, para. 61; Euromonitor
International, "Consumer perceptions regarding substitutability in the Philippines distilled spirits market", in
exhibits EU-41 and US-41, p. 8; and exhibits EU-27 and US-46.

104 European Union's first written submission, paras. 65-70; European Union's response to Panel
question No. 49, para. 79. See exhibits EU-26, EU-27, EU-28, EU-29, EU-30, EU-31, EU-32, EU-33, EU-34,
EU-35, EU-36, EU-37, videos in EU-38, US-40 and US-46. The Philippines suggests that there is evidence that
less-expensive domestic distilled spirits are largely used as mixers, while more expensive (premium) spirits may
be consumed by shots. See Philippines' comments on the draft descriptive sections of the Panel Reports (6 April
2011). The evidence indicated by the Philippines, however, refers only to vodka. Furthermore, the evidence
suggests a difference in the mode of consumption of more-expensive (premium) spirits compared to
less-expensive spirits. This does not imply a difference in the mode of consumption of imported and domestic
spirits, nor between spirits made from the designated materials and those made from other materials.

195 philippines' first written submission, paras. 263-266; International Wine and Spirit Research
(IWSR) report in exhibits EU-15 and US-15.

195 Eyropean Union's first written submission, paras. 73 and 125; European Union's response to Panel
question No. 49, para. 79; United States' first written submission, para. 61, Euromonitor International,
"Consumer perceptions regarding substitutability in the Philippines distilled spirits market”, in exhibits EU-41
and US-41, pp. 8-9. See also exhibits US-26 and US-32.

97 European Union's first written submission, paras. 74-75. See exhibits EU-39, EU-40, EU-62, as
well as videos in EU-38 and Euromonitor International, "Consumer perceptions regarding substitutability in the
Philippines distilled spirits market", in exhibits EU-41 and US-41.

198 See Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, p. 8. See also European Union's response to Panel
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241  Evidence submitted by the parties suggests that the same outlets where imported spirits are
sold either for consumption on the premises (restaurants, bars, pubs, clubs, discotheques, hotels, etc.)
or off the premises (stores or supermarkets) also offer domestic spirits.'® The opposite is not always
the case: many establishments (especially, small retail stores) that offer domestic spirits do not carry
imported spirits. ™

2.42  The evidence suggests that the marketing campaigns of all distilled spirits, whether imported
or domestic, and irrespective of the specific type of spirit and the raw materials used in their
respective production, are very similar. Advertising campaigns, including printed material and
videos, tend to associate consumption of spirits with the enjoyment of friendship and romantic
moments by young people, or the celebration of important events, in parties, in bars or clubs, or in
houses or parks. In the case of premium spirits, namely those that are priced relatively higher, the
campaigns also emphasize an image of class and glamour.**

2.43 A survey of consumer perceptions produced by Euromonitor International and submitted by
the European Union and the United States suggests that local consumers in the Philippines would be
"more willing to purchase [imported spirits]" when the price of those spirits decreases and the price of
domestic spirits increases, even if "import prices continued to be at least twice as expensive as
domestics".**? According to this survey, "[o]n average, at an import price decrease of 25% and

domestic increase of 50%, consumers were 4.9% more willing to purchase imports and 4.0% less

question No. 35, para. 55; United States' opening statement at first substantive meeting, para. 34; and United
States' response to Panel question No. 35, para. 27.

% European Union's first written submission, paras. 72, and 141-143; European Union's second
written submission, para. 109; European Union's response to Panel question Nos. 51, paras. 82-84, and 71,
para. 8; United States' first written submission, paras. 56-58, 62 and 96; United States' opening statement at
first substantive meeting, para. 33; United States' response to Panel question Nos. 55, para. 53, and 71, para. 3;
Philippines' first written submission, paras. 260-262; Philippines' response to Panel question No. 71. See
exhibits EU-66, EU-67, EU-68, EU-69, EU-70, EU-71, EU-104, US-30, US-31, US-42 and US-43. But see
Philippines' first written submission, paras. 260-270; exhibits PH-19, PH-57 and PH-60.

1% European Union's opening statement at first substantive meeting, paras. 70-72; European Union's
second written submission, para. 98; European Union's opening statement at second substantive meeting,
paras. 39-41; European Union's response to Panel question Nos. 49, para. 83, and 71, paras. 9-12; United
States' response to Panel question No. 71, para. 3; Philippines’ first written submission, paras. 253-255 and 257-
259; Philippines' response to Panel question Nos. 71 and 76. See exhibits PH-19, PH-53, PH-54, PH-55,
PH-56, PH-58 and PH-59.

11 Eyropean Union's first written submission, paras. 64-70, 74-75, 77-78, 126-127 and 136; European
Union's second written submission, paras. 90-94, United States' first written submission, para. 48; exhibits
EU-27, EU-28, EU-29, EU-30, EU-31, EU-32, EU-33, EU-34, EU-36, EU-37, EU-38, EU-39, EU-40, EU-44,
EU-45, EU-46, EU-56, EU-57, EU-58, EU-59, EU-60, EU-62, EU-63, EU-64, EU-65. But see Philippines' first
written submission, paras. 184-187 and 283. The Philippines suggests that there is evidence of substantial
differences in the marketing campaigns of imported and domestic spirits. See Philippines’ comments on the
draft descriptive sections of the Panel Reports (6 April 2011); Philippines' response to Panel question No. 76.
The evidence indicated by the Philippines, however, suggests that differences in marketing campaigns, if any,
would be between more-expensive (premium) spirits and less-expensive spirits. This does not necessarily imply
differences between imported and domestic spirits, nor between spirits made from the designated materials and
those made from other materials.

112 see Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, p. 9. See also European Union's response to Panel
question No. 83, paras. 35-35; United States' opening statement at first substantive meeting, paras. 21-26;
United States' response to Panel question No. 83, paras. 21-25; Philippines' first written submission, paras. 180-
182, 240-241 and 268; Philippines' comments on the European Union's and on the United States' responses to
Panel question No. 83, paras. 19-23; exhibit US-52.
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likely to purchase domestics."™* Moreover, "[0]n average, at an import price decrease of 40% to 60%
and domestic increase of 100% to 200%, consumers were 10.1% more willing to purchase imports
and 6.5% less likely to purchase domestics."*** The survey concludes that, "[i]f price were no issue,
on average, consumers were 43% more likely [to] purchase local brands and 86.2% more likely to
purchase imported ones."***

2.44  Inturn, the Philippines has submitted a survey by Abrenica & Ducanes from the University of
Philippines School of Economics that concludes that distilled spirits have low own- and cross-price
elasticity in the Philippine market and that "local and imported brands [of spirits are]
non-substitutable".**®  According to this survey, a narrowing of price differentials between imported
and domestic spirits would only result in a small change in their respective market shares.**’ The
same survey concludes that if excise taxes were completely removed thereby reducing prices for all
distilled spirits, the market share of imported distilled spirits would increase from around 9.4 per cent
to around 11.7 per cent.**®

2.45  Both the survey of consumer perceptions submitted by the European Union and the United
States and the Abrenica & Ducanes survey submitted by the Philippines suggest that certain
constraints (such as price, information, distribution and brand recognition) affect consumer choices in
the Philippines' distilled spirits market. The Abrenica & Ducanes survey notes that custom and tastes
also create a brand loyalty that prevents many consumers from switching brands.*** As noted by this
survey, the characteristics of specific spirits are known to consumers through product reputation or
personal experience.’”® The Euromonitor International survey points out availability, in addition to
price, as one of the most cited reasons why Philippine consumers select domestic, as opposed to
imported spirits;  domestic products are often the only option available.!**  Despite their
shortcomings*?, both studies suggest that, within the Philippines' market, a simultaneous increase in
the price of domestic spirits and decrease in the price of imported spirits, such as that which would

113 See Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, p. 9.

4 1bid.

15 Ipid.

16 See Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, pp. 2 and 20. The survey used
23 distilled spirits brands, of which 14 domestic and 9 imported. The distilled spirits brands selected include:
6 gins (4 domestic, 2 imported); 6 brandies (3 domestic, 3 imported); 2 rums (1 domestic, 1 imported);
5 vodkas (4 domestic, 1 imported); and, 4 whiskies (2 domestic, 2 imported). See also European Union's
second written submission, paras. 85-89 and 97-102; United States' opening statement at first substantive
meeting, paras. 27-29; United States' second written submission, para. 51, and KPMG for The Scotch Whisky
Association, "The substitutability of imported and locally produced spirits in the Philippines” (December 2010),
in exhibits EU-102 and US-48.

17 See Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, p. 14. See also Philippines' first
written submission, para. 235.

18 See Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, p. 14. See also European
Union's comments on Philippines' response to Panel question No. 89, paras. 44-46; Philippines' first written
submission, para. 236; Philippines' response to Panel question No. 89.

119 Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(Universilt% of Philippines School of Economics Foundation), in exhibit PH-49, pp. 7, 10, 12 and 20.

Ibid., p. 2.

121 Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, pp. 8-9 and 17-18.

122 See paras. 7.62, 7.76 and 7.112 below.
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result from an equalization in the respective level of the excise tax, could result in the substitution of
the consumption of imported spirits in lieu of domestic spirits.'?

4, Tariff classification

2.46  The "Harmonized Commodity Description and Coding System™ (“Harmonized System" or
"HS") was established under the "International Convention on the Harmonized Commodity
Description and Coding System” ("HS Convention™) and entered into force on 1 January 1988. Since
its entry into force, the HS has been partially amended every four to six years. These amendments
entered into force on 1 January 1992 (HS1992), 1 January 1996 (HS1996), 1 January 2002 (HS2002)
and 1 January 2007 (HS2007)."** The HS2007 is the current version of the HS.**®

247  Asexplained by a previous panel:

"The preamble of the HS Convention sets out the objectives of the HS including 'to
facilitate international trade', 'to facilitate the collection, comparison and analysis of
statistics', 'to reduce the expense incurred by re-describing, reclassifying and recoding
goods as they move from one classification system to another in the course of
international trade', and 'to facilitate the standardisation of trade documentation and
the transmission of data’. The HS Convention aims to achieve these objectives
through the HS, which establishes an international standard for product nomenclature
for more than 5,000 commodity groups, and includes approximately 1,200 headings
that are grouped into 21 sections comprising 99 chapters. Product groups are
organized systematically and each group is identified by a 'heading’, represented as a
four-digit code. The first two digits indicate the chapter to which they correspond,
while the two subsequent digits indicate the position within the heading of a
particular chapter. HS headings are sometimes further divided into subheadings,
which are identified by a six-digit code, which is the maximum level of
disaggregation permitted by the HS. The last two digits then indicate the relevant
HS subheading.

The HS Convention requires contracting parties to the HS to ensure that their laws are
in conformity with the HS. Article 3.1(a)(i) of the HS Convention provides in
particular that HS contracting parties shall use, in respect of their customs tariff and

123 See for example United States' opening statement at first substantive meeting, para. 28; United
States' second written submission, para. 52; United States' comments on Philippines' response to Panel question
No. 89, paras 26-28; Philippines' response to Panel question No. 89. See also exhibit PH-51. The Philippines
contests our conclusions regarding the Euromonitor International and the Abrenica & Ducanes surveys.
Philippines' comments on the draft descriptive sections of the Panel Reports (6 April 2011). While in our view
the surveys have significant limitations, we believe our statement is a fair characterization of conclusions that
can be inferred from both.

124 For an explanation by the WCO Secretariat of the list of the amendments, see: TAR/W/91
(HS1996), G/MA/W/26 (HS2002), G/MA/W/76 (HS2007).

12 In their respective responses to Panel question No. 41, the parties have confirmed that the text of the
HS they have referred to in the present dispute corresponds to that of HS2007. The European Union, however,
has qualified its response stating that the alleged inconsistencies of the measure at issue started before the 2007
version of the HS came into effect. Accordingly, unless otherwise noted, all references in these reports to any
HS material (chapters, headings, subheadings, etc.) should be understood as references to the 2007 version of
the HS (HS2007).
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statistical nomenclatures, all the HS headings and subheadings ‘without addition or
modification, together with their related numerical codes'. ... "*®

2.48  Article 6 of the HS Convention establishes an HS Committee composed of representatives
from each of the Contracting Parties that meets at least twice annually. Under Article 7(1)(b) of the
HS Convention, the HS Committee prepares HS Explanatory Notes (HSEN), classification opinions
and other advice as guidance to secure uniformity in the interpretation of the HS. The HSEN provide
guidance for interpreting the terms of a specific HS heading; pursuant to Article 3.1(a) of the
HS Convention, the HSEN are not binding.*?’

2.49  Distilled spirits at issue in this dispute fall within the HS heading 2208'%, which refers to
"undenatured ethyl alcohol of an alcoholic strength by volume of less than 80% vol; spirits, liqueurs

and other spirituous beverages".'*

2.50 Heading 2208 comes under Chapter 22 of the HS, which is entitled "Beverages, spirits and
vinegar”. Besides the product descriptions for headings 2207 and 2208, Chapter 22 also contains
descriptions for the following products: various kinds of "waters" and certain "other non-alcoholic
beverages” (headings 2201 and 2202); "beer made from malt" (heading 2203); wvarious kinds of
"wine", including "fortified wine™ and "vermouth” (headings 2204 and 2205); "other fermented
beverages", such as "cider" (2206); and "vinegar" (2209).**

251  Under the HS, certain spirits can fall within heading 2207, which has the following structure:

Heading | HS 6-digit Code Description

22.07 Undenatured ethyl alcohol of an alcoholic strength by volume
of 80% wvol or higher; ethyl alcohol and other spirits,
denatured, of any strength

2207.10 - Undenatured ethyl alcohol of an alcoholic strength by volume
of 80% vol or higher
2207.20 - Ethyl alcohol and other spirits, denatured, of any strength

126 panel Report, EC — IT Products, paras. 7.32-7.33 (original footnotes omitted).

127 See e.g. Appellate Body Report, EC — Chicken Cuts, para. 224, and Panel Reports, China — Auto
Parts, para. 7.410. See also European Union's response to Panel question Nos. 42, paras. 62-66, and 78,
para. 25; United States' response to Panel question Nos. 42, paras. 31-33, and 78, para. 14; Philippines'
response to Panel question No. 42.

128 The text of HS heading 2208 has been provided in exhibit US-13.

123 European Union's first written submission, para. 192; European Union's opening statement at first
substantive meeting, para. 76; European Union's first written submission, para. 96; European Union's response
to Panel question No. 64, para. 3; United States' first written submission, para. 65; United States' opening
statement at first substantive meeting, para.41; United States' second written submission, footnote 27 to
para. 27; United States' response to Panel question No. 64, para. 1; Philippines' first written submission,
paras. 194, 196-200; Philippines' opening statement at first substantive meeting, para. 19.

30 The entire text of Chapter 22 of the HS, including its headings and subheadings, was provided in
exhibit US-13.
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252 At the 6-digit code level, HS heading 2208, which refers to the distilled spirits at issue in this
dispute, divides spirits into different subheadings:

Heading | HS 6-digit Code Description
22.08 Undenatured ethyl alcohol of an alcoholic strength by volume

of less than 80% vol; spirits, liqueurs and other spirituous
beverages

2208.20 - Spirits obtained by distilling grape wine or grape marc

2208.30 - Whiskies

2208.40 - Rum and other spirits obtained by distilling fermented
sugarcane products

2208.50 - Gin and Geneva

2208.60 - Vodka

2208.70 - Liqueurs and cordials

2208.80 - Other

2.53 Inrelevant part, the HSEN to heading 2208 reads as follows:
"The heading covers, whatever their alcoholic strength:

(A) Spirits produced by distilling wine, cider or other fermented
beverages or fermented grain or other vegetable products, without
adding flavouring; they retain, wholly or partly, the secondary
constituents (esters, aldehydes, acids, higher alcohols, etc.) which
give the spirits their peculiar individual flavours and aromas.

(B) Ligueurs and cordials, being spirituous beverages to which
sugar, honey or other natural sweeteners and extracts or essences
have been added (e.g., spirituous beverages produced by distilling, or
by mixing, ethyl alcohol or distilled spirits, with one or more of the
following : fruits, flowers or other parts of plants, extracts, essences,
essential oils or juices, whether or not concentrated). ...

(C) All other spirituous beverages not falling in any preceding
heading of this Chapter.

Provided that their alcoholic strength by volume is less than 80% vol, the heading
also covers undenatured spirits (ethyl alcohol and neutral spirits) which, contrary to
those at (A), (B) and (C) above, are characterised by the absence of secondary
constituents giving a flavour or aroma. These spirits remain in the heading whether
intended for human consumption or for industrial purposes.

In addition to undenatured ethyl alcohol of an alcoholic strength by volume of less
than 80 % vol, the heading includes, inter alia:

Bl The HSEN to heading 2208 has been provided in exhibit PH-46. See also European Union's
response to Panel question Nos. 42, paras. 62-66; and 78, paras. 21-26; United States' response to Panel
question Nos. 42, paras. 31-33, and 78, paras. 14-17; Philippines' first written submission, para. 191;
Philippines' response to Panel question No. 78. See para. 2.48 above.
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(1) Spirits obtained by distilling grape wine or grape marc (Cognac,
Armagnac, brandy, grappa, pisco, singani, etc.).

(2) Whiskies and other spirits obtained by distilling fermented mash
of cereal grains (barley, oats, rye, wheat, corn, etc.).

(3) Spirits obtained exclusively by distilling fermented products of
the sugar cane (sugar-cane juice, sugar-cane syrup, sugar-cane
molasses), e.g., rum, tafia, cachaga.

(4) Spirituous beverages known as gin or Geneva, containing the
aromatic principles of juniper berries.

(5) Vodka obtained by distilling fermented mash of agricultural
origin (e.g., cereals, potatoes) and sometimes further treated with
activated charcoal or carbon."*#

254  As seen above, the HSEN describes certain types of distilled spirits falling within
heading 2208 in various ways. With respect to the spirits at issue in this dispute, the HSEN makes the
following clarifications:

@ "Gin and Geneva" are described as spirituous beverages "containing the aromatic

principles of juniper berries™*

(b) "Brandy" is cited as an example of a spirit "obtained by distilling grape wine or grape
marc";
(c) "Rum"” is cited as an example of a spirit obtained "exclusively by distilling fermented

products of the sugar cane"***;

(d) "Vodka" is described as a spirit that is obtained by distilling "fermented mash of
agriculture origin (e.g., cereals, potatoes) and sometimes further treated with

activated charcoal or carbon™**; and,

©) "Whiskies" are described as types of spirits made from a "mash of cereal grains"
(such as barley, oats, rye, wheat, corn, etc.).

5. Gin

2.55  Ginis traditionally produced by redistilling a high proof neutral spirit with juniper berries and
other botanicals; indeed, the characteristic flavour of gin is associated with the presence of juniper

32 The HSEN's list goes on to include other spirits, such as liqueurs, ‘crémes', ratafias, aquavit, arrack,
alcoholic aperitives alcoholic lemonade, and spirituous food supplements.

133 See European Union's response to Panel question No. 78, paras. 22-24; United States' response to
Panel question No. 78, para. 17; Philippines' response to Panel question No. 78.

134 See European Union's response to Panel question No. 79, paras. 27-30; United States' response to
Panel question No. 79, para. 18; Philippines' response to Panel question Nos. 78, 79 and 80.

135 See European Union's response to Panel question Nos. 78, para. 25, and 80, para. 31; United States'
response to Panel question Nos. 78, para. 17, and 80, para. 19; Philippines' response to Panel question Nos. 78
and 80.
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berries.’*® Regardless of the raw materials used in their production, and whether they are domestic or
imported, gins have a similar clear (transparent) colour.®” When gin is made from a non-cane sugar
based spirit, as is traditionally the case, the original spirit is stripped of its congeners so as to result in
a more neutral taste; in contrast, when a cane sugar-based spirit is used, it is allowed to retain its
congeners.’*® As explained by the Philippines, domestic gin is produced "using a 'cold compounding'
method, which is essentially mixing sugar-based alcohol with water, flavours and essences. The
product is not redistilled with ... juniper berries and other botanicals™*, but has "the organoleptic
characteristics of [traditional] gin".** Gin can be drunk straight or with ice, diluted with soft drinks
or fruit juices or used in the preparation of cocktails, such as "gin and tonic".***

2,56  There is no standards administrative order (SAQ) or other internal regulation that defines
what can be considered gin in the Philippines.*** HS subheading 2208.50 covers "Gin and Geneva",
which are described in the HSEN to heading 2208 as spirituous beverages "containing the aromatic

principles of juniper berries".**®

2.57  The domestic gin most sold in the Philippines is Ginebra San Miguel; its sales in 2009 were
equivalent to almost a 100 per cent of domestic consumption of gin in the Philippines.*** Ginebra San
Miguel has a 40 per cent alcohol content and is sold in bottles of 250 ml, 350 ml, 700 ml and
1,500 ml.*** Other domestic gins sold in the Philippines are Britannia London Dry Gin, which has a
45 per cent alcohol content and is sold in bottles of 50 ml and 750 mI**, and Gilbey's."*’ As noted
above, the domestic gin most sold in the Philippines (Ginebra San Miguel) has a Spanish name; the
other domestic gins most sold in the Philippines have English or English-associated names, such as

3¢ European Union's first written submission, paras. 82 and 87; European Union's response to Panel
question No. 78, paras. 22-24; United States' response to Panel question Nos. 43, para. 35, and 78, para. 17;
Philippines' first written submission, para. 162; Philippines' response to Panel question No. 78. See exhibits
EU-22, EU-28, EU-55, US-22, US-26, US-38, US-45, PH-28, PH-36 and PH-37. See also Philippines' response
to Panel question No. 26; Philippines' comments on the European Union's response to Panel question No. 78,
paras. 17-18.

137 European Union's first written submission, para. 85; United States' opening statement at first
substantive meeting, para. 18. See also exhibits EU-55, US-22, US-38 and PH-32.

138 philippines' first written submission, para. 165. See also ibid., footnote 131 to para. 109 (stating that
Philippine gin is "intentionally not neutral™) and exhibit EU-99.

139 Philippines' response to Panel question No. 26. See also Philippines' comments on the European
Union's response to Panel question No. 78, para. 18.

0 philippines' comments on the European Union's response to Panel question No. 78, para. 18.
[[XXXX]] The Philippines defines "organoleptic properties” as the "properties perceived by the senses".
Philippines' first written submission, para. 159.

1“1 European Union's first written submission, paras. 64-70 and 125; exhibits EU-26, EU-28, EU-30,
EU-32, EU-35, EU-41, EU-46 and US-41.

12 philippines' response to Panel question No. 26.

193 See paras. 2.52 to 2.54 above. The European Union and the United States have stated that, under
their respective domestic classification systems, a spirit that has the "organoleptic characteristics of gin™ would
be classified as gin, irrespective of the raw material from which it is made. See European Union's response to
Panel question No. 78, paras. 22-24; United States' response to Panel question No. 43, paras. 34-35.

144 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15, and
exhibits EU-26 and US-51. See also United States' response to Panel question No. 23, para. 13; European
Union's response to Panel question No. 88, paras. 38-40; United States' response to Panel question Nos. 83,
para. 25, and 88, paras. 33-34; Philippines' response to Panel question No. 35. In promotional materials,
Ginebra San Miguel refers to its product as "the world's largest selling gin". Exhibit EU-26.

% See exhibit EU-22. See also European Union's response to Panel question No. 88, para. 39;
figure 3 in United States' first written submission; Philippines' response to Panel question No. 88;
exhibit PH-32.

145 See exhibit EU-28.

147 See exhibits EU-55 and US-38.
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London, Gilbey's, Oxford or Brittania.’*® Domestic gins made in the Philippines display the words
Gin or Ginebra, or both words, on their labels."*

2.58  The imported gin most sold in the Philippines is Bombay Sapphire, an English gin that has a
47 per cent alcohol content; its sales represented 40 per cent of the imported gins consumed in the
Philippines in 2009.° Another imported gin is Tanqueray, an English gin that has a 47.3 per cent
alcohol content.™*

2,59 The information on the net retail prices (before excise tax and value-added tax) for
September 2010 provided by the Philippines for four of the imported gin products most sold in the
Philippines (Bombay Sapphire, Tanqueray, Gordon's and Plymouth)™? is summarized below:**®

Exhlb_lt_PH-19 Exhibit PH-19 Exhibit PH-775
(original) (amended)
Bombay Sapphire PHP 620.00 Idem Idem
Tanqueray PHP 583.00 Idem Idem
Gordon's PHP 501.00 Idem Idem
Plymouth PHP 292.50

All prices are for 750 ml bottles, except in the case of Plymouth, for 700 ml bottles. No information was
provided by the Philippines in exhibit PH-19 (amended) or in exhibit PH-77 on the net retail price of Plymouth.

2.60 The information on the net retail prices (before excise tax and value-added tax) for
September 2010 provided by the Philippines for four of the domestic gin products most sold in the
Philippines (Gilbey's London Dry Gin, Brittania London Dry Gin, Ginebra Especial and Gin Kapitan)
is summarized below:**®

%8 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15 and
Philippines' first written submission, para. 37. See also exhibit EU-55.

19 See exhibits EU-22, EU-26, EU-28, EU-55, EU-68, US-22 and US-38. See also Philippines'
response to Panel question No. 39.

150 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15. See also
figure 3 in United States' first written submission.

151 See figure 3 in United States' first written submission.

52 The products chosen are among the gins most sold in the Philippines, according to information
contained in the International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15. The
Philippines argues that "[i]t is unclear on what basis the Panel is characterizing these gins as the four 'most sold'
products.” See Philippines' comments on the draft descriptive sections of the Panel Reports (6 April 2011). We
have not suggested that these are the four most sold imported gins in the Philippines, but that they are among the
most sold, according to the IWSR report in exhibits EU-15 and US-15. The Philippines also objects to similar
statements in other paragraphs in this section (see paras. 2.60, 2.66, 2.67, 2.72, 2.73, 2.78, 2.79, 2.84, 2.85, 2.90
and 2.91 below). The Philippines has not provided rebutting evidence that would suggest that these spirits are
not among the most sold in the Philippines.

153 See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.

>4 Exhibit PH-77 in the Philippines' second written submission replaces exhibits PH-19 (original) and
PH-19 (amended).

155 See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8; footnote 86 in Philippines' response to Panel question No. 53.
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Gilbey's London Dry Gin PHP 150 Idem Idem
Brittania London Dry Gin PHP 115 Idem Idem
Ginebra Especial San Miguel PHP 43 Idem Idem
Gin Kapitan PHP 17 Idem Idem

Prices for Gilbey's London Dry Gin in 1,000 ml bottles, Britannia London Dry Gin in 700 ml bottles, Ginebra
Especial in 750 ml bottles, and Gin Kapitan in 350 ml bottles.

2.61 All gins made in the Philippines are produced from sugar cane molasses, one of the
designated raw materials, and are subject to the Section 141(a) flat excise tax rate of 14.68 PHP ppl.
Imported gins sold in the Philippines are subject to one of the three excise tax rates of
PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl applicable under Section 141(b) to spirits
produced with other than the designated raw materials, depending on their NRP.*’

6. Brandy

2.62  Brandy is traditionally produced from the fermentation of grapes or other fruit."*® In Europe
it is traditionally made from the distillation of wine or fortified wine."® The colour, odour and taste
normally associated with brandy is a natural result of the distillation of ethyl alcohol from wine or
fortified wine (in some cases, caramel may be added to provide a deeper colour'®); in this case, the
alcohol is not stripped of its specific congeners.®® In contrast, brandy is produced in the Philippines
by stripping the ethyl alcohol made from sugar cane molasses of the congeners that provide its
original aroma and taste, and subsequently adding flavouring and other ingredients (including, in
some cases, brandy) to the resulting neutral spirit, so that the final product has the taste normally
associated with brandy.’® Most of the higher-priced brandies have a similar alcohol content, of
around 40 per cent.’®® Regardless of the raw materials used in their production, and whether they are
domestic or imported, brandies have a similar colour that goes from golden to mahogany.™® HS
subheading 2208.20 covers "Spirits obtained by distilling grape wine or grape marc”; the HSEN to
heading 2208 cites "brandy" as an example of such spirits.'®® Brandy can be drunk straight or with
ice, diluted with soft drinks or fruit juices or used in the preparation of cocktails, such as "sidecar" or

"Stinger".lGG

2.63  The Philippines' Standards Administrative Order (SAO) No. 358 of 1978 defines brandy as
"an alcoholic distillate obtained solely from the fermented juice of fresh, ripe and sound grapes. The

156 Exhibit PH-77 in the Philippines' second written submission replaces exhibits PH-19 (original) and
PH-19 (amended).

7 European Union's first written submission, paras. 36-37 and 38-39.

158 philippines' first written submission, paras. 11, 98 and 141-142. See also exhibits EU-99, PH-27
and PH-36; and United States' response to Panel question No. 43, para. 35.

59 philippines' first written submission, para. 141. See also exhibits EU-99, PH-26, PH-27, PH-37 and
PH-41.

160 phjlippines' first written submission, para. 148; exhibits PH-26 and PH-27.

161 phjlippines' first written submission, paras. 11 and 141.

192 Ipid., paras. 11, 98, 141 and 143. See also exhibit PH-26.

163 European Union's first written submission, para. 84. See exhibits EU-99 and PH-27.

184 European Union's first written submission, para. 85; United States' opening statement at first
substantive meeting, para. 18. See exhibits EU-55, US-22, US-38 and PH-27.

165 See paras. 2.52 to 2.54 above.

166 European Union's first written submission, paras. 64-70 and 125; Exhibits EU-32, EU-35, EU-41,
EU-43, US-41 and PH-61.
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distillation shall be carried out in such a way that the spirit possesses the natural [...] principles
already present in grapes or [...] fermentation"."®” SAO No. 358 of 1978 refers to four different types
of "brandies": (i) Brandy (made "from the fermented juice of fresh, ripe and sound grapes");
(i) Fruit Brandy ("made from wine or from fermented juice of peaches, apples, cherries, other fruits
and other [...] materials™); (iii) Blended Brandy ("A mixture of at least 5 percent grape brandy with
other brandies or neutral spirits”); and (iv) Compounded Brandy ("A product obtained by mixing
neutral spirits or alcohol with brandy essences, with permissible coloring and flavoring materials").*®®
SAO No. 358 of 1978 adds that "[tlhe minimum ethyl alcohol content in brandies shall be
32.5 percent by volume", that brandy "shall be free from added coloring matter except caramel
prepared from sugar" and that brandies "shall possess the characteristic aroma and taste".*®® All
brandies made in the Philippines are made from cane-sugar-based alcohol and would correspond to
the definition of Blended Brandy or that of Compounded Brandy in SAO No. 358 of 1978.*"°

2.64  Spanish brandies represented some 99.6 per cent of the imported brandies consumed in the
Philippines in 2009; indeed the sales of three Spanish brandies (Fundador, Alfonso | and Tres
Cepas), represented 88.8 per cent of the total consumption of imported brandies in the Philippines that
year.!” Fundador brandy has a 36 per cent alcohol content.”® The labels of the Spanish brandies
Fundador, Alfonso | and Tres Cepas contain coats of arms and heraldic symbols; the labels
prominently display the word "Solera” immediately under the name of the respective brand; the

labels also separately claim that each of the brandies was produced using the Solera method.*"

2.65  The domestic brandies most sold in the Philippines have Spanish names, such as Emperador,
Gran Matador, Generoso, and Barcelona; as noted on the labels of the bottles, these brandies claim
to have been made following the Spanish Solera method.'’* Emperador brandy has a 36 per cent
alcohol content and is sold in bottles of 375 ml, 750 ml and 1,750 ml.’"® Generoso brandy has a
32.5 per cent alcohol content and is sold in bottles of 375 ml and 700 ml.*"® Gran Matador has a 32.5
to 36 per cent alcohol content and is sold in bottles of 350 ml and 700 ml.*”" The labels in the bottles
of Emperador, Gran Matador, Generoso and Barcelona brandies carry images of coats of arms; the
labels of "Emperador" and "Gran Matador" additionally carry images of bullfighters.”® Other
domestic brandies sold in the Philippines have French names, such as Napoleon or Bouchard.'”

187 See SAO No. 358 of 1978, in exhibits EU-24 and US-24, para. 2.1.1. See also Philippines' first
written submission, paras. 144-145.

168 See SAO No. 358 of 1978, in exhibits EU-24 and US-24, paras. 2.1.1 to 2.1.4. See also Philippines'
first written submission, para. 144.

169 See SAO No. 358 of 1978, in exhibits EU-24 and US-24, para. 4. See also United States' first
written submission, paras. 47 and 50.

170 philippines' first written submission, para. 145. See also European Union's first written submission,
footnote 38 to para. 38.

171 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15.

172 See figure 3 in United States' first written submission.

173 See exhibits EU-55, US-34 and US-38.

174 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15 and
exhibits EU-48, EU-55, EU-65, EU-79, EU-94, US-34 and US-38. See also European Union's first written
submission, para. 128.

175 See exhibit EU-19. But see figure 3 in United States' first written submission.

176 See exhibit EU-19.

77 See figure 3 in United States' first written submission and exhibit PH-32.

178 See exhibits EU-48, EU-55, EU-57, EU-65, EU-79, EU-94, US-34, US-38 and PH-32. See also
European Union's first written submission, para. 128, and exhibit EU-45.

179 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15. See also
European Union's first written submission, para. 128; Philippines' comments on the European Union's response
to Panel question No. 91, paras. 27-28; exhibits EU-39 and EU-56.
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Napoleon brandy has a 36 to 40 per cent alcohol content.'® Domestic brandies made in the

Philippines display the word Brandy on their labels.'®" At least one of the Philippine brandy products
uses the acronym VSOP in its label, which is traditionally used for some types of French aged
brandies (cognacs).'®® Labels of brandies made in the Philippines do not use the expressions Blended
Br%lsdy or Compounded Brandy; nor does the Philippines' SAO No. 358 of 1978 require that they do
SO.

2.66  The information on the net retail prices (before excise tax and value-added tax) for September
2010 provided by the Philippines for seven of the imported brandy products most sold in the
Philippines (Hennessy VSOP in two different presentations, Carlos I, Fundador, Alfonso I, Tres

Cepas and Carlos 1) is summarized below:'®

Exhib_it_PH-19 Exhibit PH-19 Exhibit PH-771%
(original) (amended)
Hennessy VSOP (1) PHP 6,400 Idem Idem
Hennessy VSOP (2) PHP 1,677 Idem Idem
Carlos | PHP 742 Idem Idem
Fundador PHP 255 Idem Idem
Alfonso | PHP 166 Idem Idem
Tres Cepas PHP 159 Idem PHP 140
Carlos 11 PHP 16 Idem

All prices for 700 ml bottles. No information was provided in exhibit PH-19 (amended) or in exhibit PH-77 on
the net retail price of Carlos II.

2.67  The information on the net retail prices (before excise tax and value-added tax) for September
2010 provided by the Philippines for seven of the domestic brandy products most sold in the
Philippines (Napoleon VSOP in two different presentations, Gran Matador, Emperador, Generoso,

Barcelona, and Maximo) is summarized below:**®

180 See figure 3 in United States' first written submission; exhibit EU-39.

181 See exhibits EU-39, EU-48, EU-55, EU-56, EU-57, EU-65, EU-79, US-22, US-34 and US-38.

182 European Union's first written submission, para. 128; exhibits EU-39, EU-56 and EU-99.

183 See exhibits EU-48, EU-55, EU-57, EU-65, EU-79, EU-94 and US-38. See also United States'
opening statement at first substantive meeting, para.16; European Union's opening statement at first
substantive meeting, para. 65; Philippines’ response to Panel question Nos. 37 and 38.

184 See also exhibits EU-67 and EU-80; European Union's first written submission, para. 154;
European Union's second written submission, paras. 43-52; European Union's response to Panel question No.
73, paras. 13-18; United States' response to Panel question Nos. 57, para. 64, and 73, paras. 4-8; Philippines'
response to Panel question Nos. 54 and 62.

185 Exhibit PH-77 in the Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

188 See also exhibits EU-67 and EU-80; European Union's first written submission, para. 154;
European Union's second written submission, paras. 43-52; European Union's response to Panel question No.
73, paras. 13-18; United States' response to Panel question Nos. 57, para. 64, and 73, paras. 4-8; Philippines'
response to Panel question Nos. 54 and 62.
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“longina) | (mendedy | EXDItPHTT
Napoleon VSOP (tin can) PHP 212 Idem
Napoleon VSOP (regular presentation) PHP 182 Idem
Gran Matador PHP 53 Idem
Emperador PHP 53 Idem
Generoso PHP 46 Idem
Barcelona PHP 37 PHP 24 PHP 48
Maximo PHP 26 Idem

Prices in PH-19 (original) and PH-77 for Gran Matador, Generoso, Barcelona, and Maximo in 700 ml bottles;
Napoleon VSOP in its two different presentations and Emperador in 750 ml bottles. The only net retail price of
domestic brandies provided in exhibit PH-19 (amended) was that of Barcelona in 350 ml bottles.

2.68  All brandies made in the Philippines are produced from sugar cane molasses, one of the
designated raw materials, and are subject to the Section 141(a) flat tax rate of 14.68 PHP ppl.
Imported brandies sold in the Philippines are subject to one of the three excise tax rates of
PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl applicable under Section 141(b) to spirits
produced with other than the designated raw materials, depending on their NRP.'#

7. Rum

2.69 Rum is traditionally produced from the fermentation of sugar cane molasses.® In this
respect, there is no difference between rum produced in the Philippines and imported rum.**® More
generally, parties agree that rum produced in the Philippines and imported rum are "like products".**!
HS subheading 2208.40 covers "Rum and other spirits obtained by distilling fermented sugarcane
products”; rum is described in the HSEN to heading 2208 as an example of a spirit obtained
"exclusively by distilling fermented products of the sugar cane".*®* Depending on the brand and
presentation, rum can have a colour that ranges from clear (transparent) to golden or mahogany.*®®
Rum can be drunk straight or with ice, diluted with soft drinks or fruit juices or used in the

preparation of cocktails, such as "Cuba libre", "Daiquiri", "Mojito" or "pifia colada".***

2.70  The Philippines' Standards Administrative Order (SAO) No. 257 of 1976 defines rum as "the
alcoholic distillate obtained solely from fermented juice of sugarcane, sugarcane molasses or other
sugarcane by-products distilled at less than 190 US proof whether or not such proof is further reduced
to not less than 60 proof prior to bottling, in such a manner that the distillate possesses the taste,

187 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

188 European Union's first written submission, paras. 36-37 and 38-39.

189 philippines' first written submission, para. 171. See also exhibits EU-99, PH-26, PH-28, PH-36 and
PH-37. Parties use the words "rum" or sometimes "rhum"; we will generally use the word "rum".

19 phjlippines' first written submission, para. 171. See also exhibit PH-26.

191 See for example European Union's first written submission, para. 97; United States' first written
submission, para. 30; Philippines' first written submission, para. 171.

192 See paras. 2.52 to 2.54 above. The United States has stated that, under its domestic system, an
imported rum with added flavour enhancers, which constituted less than 5.5 per cent of the volume of the spirit,
was still classified under subheading 2208.40. See United States' response to Panel question No. 79, para. 18.
See also European Union's response to Panel question No. 79, paras. 27-29; European Union's comments on the
Philippines' response to Panel question No. 78, para. 41.

193 See exhibits EU-55, US-22, US-38 and PH-28.

194 European Union's first written submission, paras. 64-70 and 125; Exhibits EU-29, EU-32, EU-34,
EU-35, EU-36, EU-37, EU-41, US-41 and PH-61.
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aroma and characteristics generally attributed to rum and known to the trade as such and includes
mixtures solely of such distillates."**> SAO No. 257 of 1976 notes that rum can be classified as either
"white rum" or "colored rum"; that it "shall possess the color derived from wood during maturation”;
that "[o]ther coloring substances may be added provided it is approved by the Food and Drug
Administration"; that "[rlum possess[es] the characteristic taste and aroma associated with rum"; that
it “shall be matured in wood" and "when labelled as 'matured’, shall be matured for the period

specified in the label".**®

2.71  The domestic rum most sold in the Philippines is Tanduay; its sales in 2009 were equivalent
to 94 per cent of domestic consumption of rum in the Philippines.’*” Tanduay has a 40 per cent
alcohol content.™®® Tanduay rum is sold in several presentations, including Tanduay Centennial Dark
Rhum, Tanduay Rhum Extra Strong, Tanduay 5 years Dark Rhum and Tanduay White Rum.'*® The
imported rum most sold in the Philippines is Bacardi, with a 40 per cent alcohol content; its sales
represented 80 per cent of the imported rum consumed in the Philippines in 2009.%°

2.72  The information on the net retail prices (before excise tax and value-added tax) for September
2010 provided by the Philippines for five of the imported rum products most sold in the Philippines
(Captain Morgan, Bacardi 151 Proof, Bacardi White, Myers's Rum Original Dark and Bacardi
Superior) is summarized below:?"

Exhibit PH-1 Exhibit PH-1 -
(o:)ig;inan ’ (arr?etnded) Y| ExhibitpH-77
Captain Morgan PHP 470
Bacardi 151 Proof PHP 270 PHP 587 Idem
Bacardi White PHP 252 PHP 420 Idem
Myers's Rum Original Dark PHP 212 PHP 388 PHP 212
Bacardi Superior PHP 131 PHP 420 Idem

All prices for 750 ml bottles. No information was provided in exhibit PH-19 (amended) or in exhibit PH-77 on
the net retail price of Captain Morgan.

2.73  The information on the net retail prices (before excise tax and value-added tax) for
September 2010 provided by the Philippines for five of the domestic rum products most sold in the

1% See SAO No. 257 of 1976, in exhibit US-27, para. 2.1.1.

19 Ipid., para. 4.

197 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15.

198 See figure 3 in United States' first written submission.

199 See exhibits EU-93, PH-19 (original), PH-19 (amended), PH-52 and PH-77. See also European
Union's response to Panel question No. 90, paras. 41-46; European Union's comments on the Philippines'
response to Panel question No. 90, paras. 47-50; United States' response to Panel question No. 90, paras. 35-36;
United States' comments on Philippines' response to Panel question No. 90, paras 29-30; Philippines' response
to Panel question No. 90; Philippines' comments on the European Union's response to Panel question No. 90,
paras. 25-26.

20 gee International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15 and
figure 3 in United States' first written submission.

201 See also exhibits EU-29, EU-73 and EU-80; European Union's first written submission, paras. 152
and 154; European Union's second written submission, paras. 43-52; European Union's response to Panel
question No. 73, paras. 13-18; United States' response to Panel question No. 73, paras. 4-8; Philippines'
response to Panel question No. 54.

202 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).
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Philippines (Paradise Mango Rum, Tanduay Rhum Extra Strong, Tanduay 5 years Dark Rhum and

Tanduay White Rum) is summarized below:*®

Exhlplt_PH—19 Exhibit PH-19 Exhibit PH-772%
(original) (amended)
Paradise Mango Rum (tin can) PHP 256 PHP 342 PHP 352
Paradise Mango Rum (regular presentation) PHP 526 PHP 350 PHP 334
Tanduay Rhum Extra Strong PHP 138 PHP 125 Idem
Tanduay 5 Years Dark Rhum PHP 62 Idem PHP 49
Tanduay White Rhum PHP 27 PHP 38 PHP 39

Prices for Paradise Mango Rum in its two presentations and for Tanduay Rhum Extra Strong in 700 ml bottles;
prices for Tanduay White Rum and Tanduay 5 years Dark Rhum in 750 ml bottles.

2.74  All rums made in the Philippines are produced from sugar cane molasses, one of the
designated raw materials, and are subject to the Section 141(a) flat excise tax rate of 14.68 PHP ppl.”®®
Some imported rums, such as Bacardi (the brand that represents 80 per cent of the imported rum in
the year 2009) and Bardinet, are also subject to the Section 141(a) flat excise tax rate applicable to
spirits produced with designated raw materials.*® Other imported rums sold in the Philippines,
despite being produced from the designated raw materials, are subject to one of the three excise tax
rates of PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl applicable under Section 141(b) to
spirits produced with other than the designated raw materials, depending on their NRP.”" The
following are some of the imported rums subject to the excise tax rates in Section 141(b): Havana
Club Afiejo Reserva, Lemon Hart Jamaica Rum, Lemon Hart White Rum, Malibu Caribbean White
Rum w/ coco, Malibu Rum, Myers's Rum, and Myers's Rum Planters Punch.?®® The Philippines states
that, if the importers of the latter imported rums were to file the proper sworn declarations and excise
tax returns, the products would receive the tax treatment set out in Section 141(a).?*

8. Vodka

2.75  Vodka is a neutral spirit that can be produced from the distillation of many different products,
such as wheat, beets, corn, rye, potatoes, grapes or sugar cane.”’® It is commonly obtained by
stripping the ethyl alcohol from its congeners and often filtering it through activated charcoal or

203 See also exhibits EU-29, EU-73 and EU-80; European Union's first written submission, paras. 152
and 154; European Union's second written submission, paras. 43-52; European Union's response to Panel
question No. 73, paras. 13-18; United States' response to Panel question No. 73, paras. 4-8; Philippines'
response to Panel question No. 54.

204 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

205 Eyropean Union's first written submission, para. 40.

2 |pid., paras. 41 and 177; exhibits PH-45, PH-62 and PH-71.

27 Eyropean Union's first written submission, para. 41; European Union's second written submission,
para. 7.

%8 Eyropean Union's first written submission, para. 176; European Union's second written submission,
paras. 110-116. See exhibits EU-96, US-7 and PH-64.

209 philippines first written submission, para. 174. Response by the European Union in its second
written submission, para. 110-116.

219 philippines' first written submission, paras. 153-157. See also European Union's response to Panel
question No. 43, para. 69; exhibits EU-90, EU-99, PH-28, PH-37, PH-42 and PH-43.
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carbon.”*! Regardless of the raw materials used in their production, and whether they are domestic or
imported, vodkas have a similar clear (transparent) colour.?? HS subheading 2208.60 covers
"Vodka"; vodka is described in the HSEN to heading 2208 as a spirit that is obtained by distilling
"fermented mash of agriculture origin (e.g., cereals, potatoes) and sometimes further treated with
activated charcoal or carbon".?*®* Vodka can be drunk straight or with ice, diluted with soft drinks or
fruit juices or used in the preparation of cocktails, such as "black Russian”, "bloody Mary",
"screwdriver" and "white Russian".?** Evidence suggests that premium vodkas may be consumed by
shots, while less less-expensive vodkas may be largely used as mixers.?

2.76  The Philippines' Standards Administrative Order (SAO) No. 258 of 1976 defines vodka as
"the distilled liquor obtained from neutral spirit filtered through activated carbon (charcoal) so as to
render the product without distinctive character, aroma or taste".?** SAO No. 258 of 1976 adds that
"[v]odka shall be the distilled alcoholic beverage ... which may be obtained from fermented grain,
potato, or any other source of fermentable carbohydrates in such a manner that the distillate is free
from color and odor and possess the characteristics generally attributed to vodka™" and that its "ethyl
alcohol content shall be 42.85, 40.01, or 37.15 percent by volume (25, 30 or 35 degrees under

n 217

proof)".

2.77  Domestic products represented 71.6 per cent of the vodka consumed in the Philippines in
2009.2"® Antonov, a domestic brand that represented 16.6 per cent of the vodka sold in the Philippines
in the year 2009, has a 40 per cent alcohol content.?® The imported vodka most sold in the
Philippines is Absolut, with a 40 per cent alcohol content.® Finlandia, another imported vodka, also
has a 40 per cent alcohol content.””> Domestic vodkas made in the Philippines display the word
Vodka on their labels; some of these vodkas use names with Slavic or Russian connotations, such as
Antonov, Cossack or Toska.??

211 Eyropean Union's first written submission, para. 82; Philippines' first written submission, para. 109.
See exhibits EU-33, EU-46, EU-99 and PH-26. See also United States' response to Panel question No. 43,
para. 35.

212 Eyropean Union's first written submission, para. 85; United States' first written submission,
para. 46. See also exhibits EU-55, EU-100, US-22 and US-38.

213 See paras. 2.52 to 2.54 above. The European Union and the United States have stated that, under
their respective domestic classification systems, an imported vodka made from any agricultural material
(including cane sugar) would be classified under subheading 2208.60. See European Union's response to Panel
question Nos. 43, paras. 67-69, 79, para. 30, and 80, para. 31; United States' response to Panel question
Nos. 43, paras. 34-35, and 80, para. 19.

1 European Union's first written submission, paras. 64-70 and 125; Philippines' comments on the
draft descriptive sections of the Panel Reports (6 April 2011); Exhibits EU-27, EU-31, EU-32, EU-33, EU-34,
EU-35, EU-41, EU-110, US-40, US-41, PH-43 and PH-61.

215 phjlippines' comments on the draft descriptive sections of the Panel Reports (6 April 2011); Exhibit
US-40.

218 See SAO No. 258 of 1976, in exhibit US-23, para. 2.1.1. See also Philippines' response to Panel
question No. 27.

17 See SAO No. 258 of 1976, in exhibit US-23, paras. 3.1 and 3.3. See also United States' first written
submission, paras. 47 and 50.

218 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15.

219 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15 and
figure 3 in United States' first written submission.

220 | pid.

221 |hid.

222 gee exhibits EU-21, EU-27, EU-33, EU-34, EU-44, EU-46, EU-55, EU-60, EU-61, US-22 and
US-38. See also Philippines' response to Panel question No. 39.
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2.78  The information on the net retail prices (before excise tax and value-added tax) for
September 2010 provided by the Philippines for eight of the imported vodka products most sold in the
Philippines (Millenium, Stolichnaya in its regular and flavoured presentations, Finlandia, Absolut

Blue, Arkan, Skyy and Vodka Cruiser in different presentations) is summarized below:**

Exhib_it_PH-19 Exhibit PH-19 Exhibit PH-772%
(original) (amended)
Millenium PHP 1,004
Stolichnaya PHP 635 Idem PHP 367
Finlandia PHP 392 Idem Idem
Absolut Blue PHP 335 Idem Idem
Arkan PHP 260 Idem Idem
Skyy PHP 232 Idem Idem
Stolichnaya (5 flavours) PHP 203 Idem Idem
Vodka Cruiser (275 ml bottles) PHP 71 PHP 67 Idem

Prices for Stolichnaya in its flavoured presentations, Finlandia, Absolut Blue, and Skyy all in 750 ml bottles,
Arkan in 1,000 ml bottles, Stolichnaya in 700 ml bottles and Vodka Cruiser in 275 ml bottles; no information
on size was provided by the Philippines in exhibit PH-19 (amended) or in exhibit PH-77 on the net retail price
for Millenium.

2.79  The information on the net retail prices (before excise tax and value-added tax) for September

2010 provided by the Philippines for six of the domestic vodka products most sold in the Philippines

(Gilbey's 1857, Gilbey's Premium, Toska, Antonov, The Bar and Cossack) is summarized below:**

Congina | (mendeqy | EXbitPH-TT
Gilbey's 1857 PHP 258 Idem PHP 116
Gilbey's Premium PHP 119 Idem Idem
Toska PHP 94 Idem Idem
Antonov PHP 82 Idem Idem
The Bar PHP 56 Idem Idem
Cossack PHP 46 Idem Idem

All prices for 700 ml bottles.

2.80  All vodkas made in the Philippines are produced from sugar cane molasses, one of the
designated raw materials, and are subject to the Section 141(a) flat tax rate of 14.68 PHP ppl.*
Imported vodkas sold in the Philippines are subject to one of the three excise tax rates of

228 See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.

224 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

2% See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.

226 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

22T Eyropean Union's first written submission, para. 42.
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PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl applicable under Section 141(b) to spirits
produced with other than the designated raw materials, depending on their NRP.??

9. Whisky

2.81  Whisky is traditionally produced from the distillation of a mash of cereals or grains. The
production of whisky in each country tends to be based on the raw materials that are grown most
efficiently in that region.?”® Whisky is normally made from wheat, barley or malt in Scotland and
Ireland, from corn in the United States, from rye in Canada, and from sugar molasses in the
Philippines.?®® The colour, odour and taste normally associated with whisky is a natural result of the
distillation of ethyl alcohol from products such as wheat, barley or malt; in this case, the alcohol is
not stripped of its specific congeners.”®" In contrast, whisky is produced in the Philippines by
stripping the ethyl alcohol made from sugar molasses of the congeners that provide its original aroma
and taste, and subsequently adding flavouring and other ingredients (including, in some cases,
whisky) to the resulting neutral spirit, so that the final product has the taste normally associated with
whisky.?*? Regardless of the raw materials used in their production, and whether they are domestic or
imported, whiskies have a similar golden colour.®® HS subheading 2208.30 covers "Whiskies",
which are described in the HSEN to heading 2208 as types of spirits made from a "mash of cereal
grains" (such as barley, oats, rye, wheat, corn).”** Whisky can be drunk straight or with ice, diluted
with soft drinks or fruit juices or used in the preparation of cocktails, such as "lrish coffee",

"Manhattan" or "whisky sour".”*®

2.82  The Philippines' Standards Administrative Order (SAO) No. 259 of 1976 defines whisky as "a
spirit suitably aged in wood, obtained from the distillation of a fermented mash of grain".**®* SAO
No. 259 of 1976 refers to four different types of " whiskies™: (i) Straight Whisky (“distilled off at a
proof not exceeding 160, aged in a new charred white oak barrel for at least two years and reduced by
the addition of water at the time of bottling to not lower than 80 proof. Nothing may be added other
than the water); (ii) Malt Whisky ("produced from the fermented mash of malted or unmalted cereals
or a mixture of both™); (iii) Blended Whisky (A mixture containing at least 20 percent by volume of

228 |bid., para. 43.

229 philippines' first written submission, para. 118. Parties use the words "whisky" or "whiskey"; we
will generally use the word "whisky".

230 bid., paras. 11, 98 and 118-119; European Union's second written submission, para. 66. See also
exhibits EU-99, PH-24, PH-26, PH-28, PH-35, PH-36, PH-37, PH-38 and PH-39.

231 philippines' first written submission, paras. 11 and 135. See also exhibits EU-92, EU-99, PH-26 and
PH-36.

%2 philippines' first written submission, paras. 11, 98, 118-119 and 134. See also exhibits EU-58,
EU-59, EU-98 and PH-26.

233 See exhibits EU-55, US-22 and US-38. See also United States' first written submission, para. 46;
United States' opening statement at first substantive meeting, para. 18.

234 See paras. 2.52 to 2.54 above. The United States has stated that, under its domestic classification
system, a whisky made from sugar cane spirit would not be classified under subheading 2208.30 (whiskies),
unless it was blended with grain-based whisky. Such a cane sugar-based whisky could instead fall under
2208.90 (other spirits). See United States' response to Panel question No. 43, paras. 34-35. The Philippines has
stated that, under its domestic classification system, blended whiskies containing at least 20 per cent volume of
100 proof straight whisky and neutral spirits would likely be classified under subheading 2208.90 (other), while
compound whiskies would likely be classified under either 2208.90 (other), or, if the neutral spirit is made from
sugar-cane and no grain-based whisky is added to the compound whisky, under 2208.40 (spirits obtained by
distilling fermented sugar-cane products). See Philippines' response to Panel question No. 46.

2% European Union's first written submission, paras. 64-70 and 125; Exhibits EU-32, EU-34, EU-35,
EU-41, US-41 and PH-61.

2% See SAO No. 259 of 1976, in exhibit US-25, para. 2.1.1. SAO No. 259 of 1976 uses the variant
spelling "whiskey".
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100 proof straight [whisky] and separately or in combination, [whisky] or neutral spirits, if such
mixture at the time of bottling is not less than 65 proof"); and (iv) Compound Whisky ("The product
obtained by mixing neutral spirits or alcohol distilled from any material at above 190° proof, with
[whisky] or [whisky] essence, permissible flavoring and coloring materials, and reduced at the time of
bottling to not less than 65 proof*).?” SAO No. 259 of 1976 adds that "[t]he ethyl alcohol in whiskies
shall not be less than 32.5 percent by volume", that whisky "shall be free from added coloring
materials except caramel prepared from sugar” and that "[i]t shall have the characteristic taste and
aroma".?® All whiskies made in the Philippines are made from cane-sugar-based alcohol and would
correspond to the definition of Compound Whiskey in SAO No. 259 of 1976.2° Domestic whiskies
made in the Philippines display the word Whisky on their labels.”*® Labels of whiskies made in the
Philippines do not use the expression Compound Whisky; nor does the Philippines' SAO No. 259 of
1976 require that they do so.***

2.83  Scotch whiskies represented 73.9 per cent of the whiskies consumed in the Philippines in
2009; indeed the sales of two Scotch whiskies (Johnnie Walker Black Label and Chivas Regal
12 years), represented 55.7 per cent of the total consumption of whisky in the Philippines that year.**?
Jack Daniel's, an imported whisky from the United States with a 40 per cent alcohol content,
represented 16.4 per cent of the whiskies consumed in the Philippines in 2009.2* White Castle
Calibre 69, the domestic whisky most sold in the Philippines in the year 2009, has a 34.5 per cent
alcohol content and is sold in bottles of 187.5 ml, 375 ml and 700 ml.?** The domestic whiskies most
sold in the Philippines have English names, such as Embassy, St George, and White Castle.?*

2.84  The information on the net retail prices (before excise tax and value-added tax) for
September 2010 provided by the Philippines for six of the imported whisky products most sold in the
Philippines (Johnnie Walker Blue Label, Johnnie Walker Black Label, Cutty Sark, J&B, Benmore
4 Casks and Benmore Blended) is summarized below:**®

27 SAO No. 259 of 1976, in exhibit US-25, paras. 2.1.2 to 2.1.6. See also Philippines' first written
submission, para. 121.

2% See SAO No. 259 of 1976, in exhibit US-25, para. 4. See also United States' first written
submission, paras. 47 and 50.

2% philippines' first written submission, para. 123.

290 See exhibits EU-21, EU-47, EU-55, EU-58, EU-59, EU-79, US-22 and US-38.

21 gee exhibits EU-47, EU-55, EU-58, EU-79 and US-38. See also European Union's opening
statement at first substantive meeting, para. 65; United States' opening statement at first substantive meeting,
para. 16; Philippines' response to Panel question Nos. 37 and 38.

242 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15.

23 See ibid. and figure 3 in United States' first written submission.

24 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15; figure 3 in
United States' first written submission; and exhibit PH-32.

25 Exhibits EU-47, EU-55, EU-58, EU-79, US-34, US-36 and US-38.

26 See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.
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Ex(holrt-)igilr:;)lg E)EZ:T?;ZeHd)lg Exhibit PH-77%7
Johnnie Walker Blue Label PHP 5,690 Idem Idem
Johnnie Walker Black Label PHP 864 PHP 699 Idem
Cutty Sark PHP 649 PHP 560 PHP 649
J&B PHP 505 Idem Idem
Benmore 4 Casks PHP 150
Benmore Blended PHP 153 Idem Idem

All prices for 700 ml bottles, except in the case of J&B, for 750 ml bottles. No information was provided in
exhibit PH-19 (amended) nor in exhibit PH-77 on the net retail price of Benmore 4 Casks, allegedly because this
price "could not be verified".

2.85  The information on the net retail prices (before excise tax and value-added tax) for September
2010 provided by the Philippines for four of the domestic whisky products most sold in the
Philippines (Embassy, St George, White Castle 5 Years and White Castle Calibre 69) is summarized

below:?*®

EX?J?i'gtiﬁ;)lg E)Egrlr?el;zeHd)lg Exhibit PH-77°
Embassy PHP 130 Idem Idem
St George PHP 123 PHP 108 Idem
White Castle 5 Years PHP 121 Idem Idem
White Castle Calibre 69 PHP 58 Idem Idem

All prices for 700 ml bottles.

2.86  All whiskies made in the Philippines are produced from sugar cane molasses, one of the
designated raw materials, and are subject to the Section 141(a) flat excise tax rate of 14.68 PHP ppl.*°
Imported whiskies sold in the Philippines are subject to one of the three excise tax rates of
PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl applicable under Section 141(b) to spirits
produced with other than the designated raw materials, depending on their NRP.%**

10. Tequila

2.87  Tequila is traditionally produced in Mexico from the fermentation of the agave plant.*? The
colour, odour and taste normally associated with tequila is a natural result of the distillation of ethyl
alcohol from agave; in this case, the alcohol is not stripped of its specific congeners. In contrast,
tequila or tequila-flavoured spirits are produced in the Philippines by stripping the ethyl alcohol made
from sugar molasses of the congeners that provide its original odour and taste, and subsequently

24T Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

8 See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.

9 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

250 Eyropean Union's first written submission, para. 42.

! |bid., para. 43.

52 phijlippines' first written submission, paras. 168-169. See also United States' response to Panel
question No. 43, para. 35; exhibits PH-28 and PH-36.
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adding flavouring and other ingredients to the resulting neutral spirit, so that the final product has the
taste normally associated with tequila.”® Regardless of the raw materials used in their production,
and whether they are domestic or imported, tequila or tequila-flavoured spirits have a similar colour
that can be either clear (transparent) or pale gold.®* HS heading 2208 does not contain a subheading
for "tequila”, nor is there is any specific mention to tequila in the HSEN to heading 2208.2° Tequila
is protected in some countries as a geographical indication.”®® There is no standards administrative
order or other internal regulation that defines what can be considered as tequila in the Philippines.?*’
Tequilas or tequila-flavoured spirits can be drunk straight or with ice, diluted with soft drinks or fruit

juices or used in the preparation of cocktails, such as "Margarita", "tequila sunrise".*®

2.88  The main domestic tequilas or tequila-flavoured spirits sold in the Philippines have Spanish
names, such as Don Enrique, Mojitos and El Hombre.®® Some of the domestic tequilas or
tequila-flavoured spirits made in the Philippines display the word Tequila on their labels, either alone
or in combination with other words. The label of Don Enrique describes the product as a "Mixkila
Distilled Spirit"; Mojitos is described in its label as "Gold Tequila" or "Silver Tequila"; and the label
of El Hombre describes the product as a "Tequila Flavored Spirit" (the word "Tequila™ in the phrase
being displayed in larger letters) and carries the image of a man wearing what appears to be a
Mexican-hat.?®

2.89  The most-sold imported brand, José Cuervo, with a 38 per cent alcohol content, represented
70.1 per cent of the tequilas consumed in the Philippines in 2009.2' The domestic product
El Hombre has a 40 per cent alcohol content.?*?

2.90  The information on the net retail prices (before excise tax and value-added tax) for September
2010 provided by the Philippines for six of the imported tequila products most sold in the Philippines
(Afejo Patron Gold, Tequila Rose, José Cuervo Gold (in 1,000 ml and 700 ml bottles), José Cuervo
Clasico, Sombrero Negro and Sombrero Gold) is summarized below:*

253 phjlippines' first written submission, paras. 98 and 169; exhibits EU-63 and PH-44.

4 See exhibits EU-55, US-38, PH-28 and PH-44. See also United States' first written submission,
para. 46.

%5 See paras. 2.52 to 2.54 above. See also Philippines' response to Panel question No. 78. The
European Union and the United States have stated that, under their respective domestic classification systems,
an imported tequila would be classified under subheading 2208.90 (other spirits). The United States has added
that a tequila or tequila-flavoured spirit made from materials other than agave would not be covered by the
tequila 8-digit subheading 2208.90.50 in the United States' domestic nomenclature. See European Union's
response to Panel question No. 78, para. 21; United States' response to Panel question Nos. 43, para. 35, and 78,
para. 17.

256 See European Union's response to Panel question No. 78, para. 21. See also exhibit PH-36.

57 phijlippines' response to Panel question No. 27.

28 Eyropean Union's first written submission, paras. 64-70 and 125; Exhibits EU-32, EU-35, EU-41,
EU-63, US-41, PH-44 and PH-61.

2 phjlippines' first written submission, para. 37; exhibits EU-49, EU-55, EU-63, EU-79 and PH-44.

2%0 See exhibits EU-21, EU-25, EU-49, EU-55, EU-63, EU-79, US-34, US-38 and PH-44. See also
Philippines' response to Panel question No. 39.

%1 See International Wine and Spirit Research (IWSR) report in exhibits EU-15 and US-15 and
figure 3 in United States' first written submission.

%62 gee figure 3 in United States' first written submission.

%63 See also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.
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Exhib_it_PH-19 Exhibit PH-19 Exhibit PH-772%
(original) (amended)

Afiejo Patron Gold PHP 2,655
Tequila Rose PHP 587 Idem Idem
José Cuervo Gold (1,000 ml bottles) PHP 479 Idem Idem
José Cuervo Gold (700 ml bottles) PHP 444 Idem Idem
José Cuervo Clasico PHP 363.5 Idem Idem
Sombrero Negro / Sombrero Gold PHP 282

Prices for Afiejo Patron Gold and Tequila Rose in 750 ml bottles; José Cuervo Clasico, Sombrero Negro and
Sombrero Gold in 700 ml bottles. No information was provided in exhibit PH-19 (amended) nor in exhibit
PH-77 on the net retail price of Afiejo Patrén Gold, Sombrero Negro and Sombrero Gold, because these prices
"could not be verified".

291 The information on the net retail prices (before excise tax and value-added tax) for
September 2010 provided by the Philippines for five of the domestic tequilas and tequila-flavoured
spirits products most sold in the Philippines (El Hombre Gold, Mojitos Gold, EI Hombre Silver,
Mojitos Silver and Don Enrique Mixkila) is summarized below:?*

R I
El Hombre Gold PHP 208 Idem Idem
Mojitos Gold PHP 198 Idem PHP 206
El Hombre Silver PHP 152 Idem PHP 114
Mojitos Silver PHP 134 Idem Idem
Don Enrique Mixkila PHP 129 Idem Idem

All prices for 700 ml bottles.

2.92  All tequilas or tequila-flavoured spirits made in the Philippines are produced from sugar cane
molasses, one of the designated raw materials and are subject to the Section 141(a) flat excise tax rate
of 14.68 PHP ppl.®" Imported tequilas are subject to one of the three excise tax rates of
PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl applicable under Section 141(b) to spirits
produced with other than the designated raw materials, depending on their NRP.%®

1. PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS

3.1 The provisions of the WTO covered agreements raised by the complainants are Article I11:1
and Article 111:2, first and second sentences, of GATT 1994. The complainants have made the
following claims:

%4 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

%> gee also exhibit EU-80; European Union's second written submission, paras. 43-52; European
Union's response to Panel question No. 73, paras. 13-18; United States' response to Panel question No. 73,
paras. 4-8.

266 Exhibit PH-77 in Philippines' second written submission replaces exhibit PH-19 (original) and
PH-19 (amended).

267 Eyropean Union's first written submission, para. 42.

%68 |bid., para. 43.
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@) That the excise tax imposed by the Philippines constitutes an internal tax applied to
imported distilled spirits "in excess" of those applied, directly or indirectly, to "like"
domestic products and is, therefore, inconsistent with the first sentence of
Article I11:2 of GATT 1994; and,

(b) That the Philippines does not apply the excise tax to imported distilled spirits and
"directly competitive or substitutable™ domestic distilled spirits "similarly™, and such
tax is applied "so as to afford protection to domestic production”. This tax is,
therefore, inconsistent with the second sentence of Article 111:2 of GATT 1994.

3.2 The Philippines argues that the claims under Articles I11:1 and I11:2 should be rejected
because the imported and domestic products at issue are neither like nor directly competitive or
substitutable. With respect to the claim based on the second sentence of Article 111:2, the Philippines
argues further that, even if the products at issue were directly competitive or substitutable, the claim
should nevertheless be rejected because: (1) domestic and imported products are in fact similarly
taxed; and, (2) even if they are not similarly taxed, the excise tax at issue is not being applied so as to
afford protection to domestic production.

3.3 The Philippines has additionally stated that:

"The claims by the European Union and the United States in this dispute threaten a
fundamental right enjoyed by each WTO Member: the right to determine its own tax
policy. The claims thus have potentially significant ramifications that go far beyond
the specific facts of this dispute. This case involves the right of a developing country
WTO Member to impose a tax regime that is best suited to achieve the fiscal
objectives set out in its Constitution in light of the administrative and enforcement
constraints it faces with respect to tax collection."**°

3.4 The Philippines states that the fiscal objectives in its legislation are linked to achieving a
progressive system of taxation that imposes higher taxes on "higher-priced goods, typically bought by
wealthier consumers" and lower taxes on "lower-priced goods, typically bought by less affluent
consumers."?’® The constraints with respect to tax collection identified by the Philippines include the
fact that the country "possesses a large informal economy, widespread poverty, a large geographical

area and an extensive coast line to administer and monitor... and limited taxation resources".?"

35 In response to a question from the Panel, the Philippines has explicitly clarified that the
statements it has made:

"[Are] not a reference to any of the provisions of Article XX of GATT 1994. The
Philippines believes that its excise tax system embodied in Section 141 of the
National Internal Revenue Code is not inconsistent with Article Ill, and therefore
there is no need to invoke the provisions of Article XX."?"

269 phjlippines' first written submission, para. 1.

2% |hid., para. 2. See also ibid., paras. 32 and 296; Philippines' opening statement at first substantive
meeting, paras. 5-9; Philippines' opening statement at second substantive meeting, paras. 3-5; Philippines'
response to Panel question Nos. 16 and 62.

271 philippines' response to Panel question No.62. See also Philippines' opening statement at first
substantive meeting, para. 4; Philippines' closing statement at first substantive meeting, para. 4; Philippines'
opening statement at second substantive meeting, paras. 3 and 38; Philippines' response to Panel question
Nos. 16 and 63.

272 philippines' response to Panel question No. 16.
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V. ARGUMENTS OF THE PARTIES

4.1 The arguments of the parties, as set forth in the executive summaries of their written
submissions and oral statements to the Panel, are attached to these reports as Annexes (A, C, E and F)
(see List of Annexes, pages iv and v).?® The replies of the parties to questions and the parties'
comments on each other's replies to questions are not attached to these reports as annexes. They are,
however, reflected in the findings section of these reports where relevant. "

V. ARGUMENTS OF THE THIRD PARTIES

51 The arguments of the third parties, as set forth in the executive summaries of their written
submissions and oral statements to the Panel, are attached to these reports as Annexes (B and D) (see
List of Annexes, pages iv and v).?”> The replies of the third parties to questions are not attached to
these rep2c7>6rts as annexes. They are however reflected in the findings section of these reports where
relevant.

VI. INTERIM REVIEW

6.1 The Panel issued its interim reports to the parties on 4 May 20112 On 25 May, as
foreshadowed in item (I) of the Timetable for the Panel Proceedings and in accordance to Article 15
of the DSU as well as paragraph 16 of the Working Procedures, the European Union, the United
States and the Philippines requested the Panel to review precise aspects of the interim reports. On
8 June, as foreshadowed in item (m) of the Timetable for the Panel Proceedings, the parties submitted
written comments on each other's comments and requests for interim review. Neither party requested
an interim review meeting with the Panel.

6.2 Where appropriate, the Panel has modified certain aspects of its interim reports, in the light of
the parties’ comments and requests, as explained below. The Panel has also made certain revisions
and corrections for the purposes of clarity and accuracy. Section VI of these reports summarizes these
changes. References to paragraph numbers and footnote numbers used in Section VI are to those in
the interim reports, except as otherwise noted.

A. INTERIM REVIEW CHANGES TO THE DESCRIPTIVE SECTIONS

6.3 The United States requests the inclusion of a new paragraph before paragraph 2.1 of the
interim reports so as to clarify the relationship between the descriptive and findings sections of the
reports and "how the Panel has based its legal conclusions on the facts before it."*"® The Philippines
and the European Union did not comment on this request. The Panel has included the United States'
proposed text, with a minor change, as a footnote to paragraph 2.1.

%" The Annexes may contain instead an actual submission or statement when no executive summary
was provided because that submission or statement did not exceed the page limit established in paragraph 13 of
the Panel's working procedures.

21 As established by paragraph 9 of the Panel's working procedures.

" Only Australia and Mexico made third party written submissions, and only Australia, India and
Chinese Taipei made third party oral statements. The annexes may contain instead an actual submission or
statement when no executive summary was provided because that submission did not exceed the page limit
established in paragraph 13 of the Panel's working procedures.

276 As established by paragraph 9 of the Panel's working procedures.

2" See also para. 1.14 above.

28 United States' request for review of the interim reports (25 May 2011), para. 3.
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6.4 The European Union requests the deletion of the word "normally” in the first sentence of
paragraph 2.8 of the interim reports because "there is no evidence on the record that a spirit distilled
from one of the designated raw materials in a country where such a raw material is not produced on a
commercial scale has ever been taxed at the low and flat rate provided for in Section 141(a) of the
NIRC." #° The Philippines and the United States did not comment on this request. The Panel has
made the change requested by the European Union.

6.5 The European Union requests adding to footnote 66 to paragraph 2.22 references to
paragraph 13 of the Philippines' opening statement at second substantive meeting and to the
Philippines' response to Panel question No. 70.®° The Philippines and the United States did not
comment on this request. The reference requested by the European Union has been added to
paragraph 2.23, since it relates to the factual description of congeners.

6.6 The European Union requests adding to footnote 67 to paragraph 2.22 a reference to exhibits
EU-55 and EU-79.%" The Philippines and the United States did not comment on this request. The
Panel has added the reference to the exhibits requested by the European Union.

6.7 The European Union requests replacing the words "may depend" with the word "depends™ in
footnote 80 to paragraph 2.29.%2 The Philippines and the United States did not comment on this
request. The Panel has made the change requested by the European Union.

6.8 The European Union suggests adding to footnote 101 to paragraph 2.38 a reference to a
finding by the panel report in Chile — Alcoholic Beverages 11.”*® While the United States did not
comment on this request, the Philippines rejects it because the proposed addition refers to the
summary of arguments by the parties and to findings made by another panel in another case.”®* In the
Panel's view, the findings of the report cited by the European Union, which refer to a different market,
are not relevant to the specific factual finding contained in this paragraph. Accordingly, the Panel
sees no reason to make the proposed addition.

B. INTERIM REVIEW CHANGES TO THE FINDINGS SECTION

6.9 The United States requests inserting the expression "4-digit" before "HS tariff heading" in
paragraph 7.23 because "although the distilled spirits at issue are all classifiable under HS 2208, they
fall under different classifications at the six digit level."*® The Philippines and the European Union
did not comment on this request. The Panel has made the change requested by the United States.

6.10 The United States requests replacing the words "determinations made™ with the words
"reasoning used" in the first sentence of paragraph 7.32 because the original wording "could be read
to suggest that the panel is applying the specific legal findings in another dispute to this dispute."?*
The Philippines and the European Union did not comment on this request. The Panel has made the
change requested by the United States.

2% Eyropean Union's request for review of the interim reports (25 May 2011), para. 1.
280 H
Ibid., para. 2.
81 Eyropean Union's request for review of the interim reports (25 May 2011), para. 3.
282 H
Ibid., para. 4.
%83 |pid., para. 5.
284 philippines' comments on the European Union's and the United States' requests for review of the
interim reports (8 June 2011), para. 1.
28 United States' request for review of the interim reports (25 May 2011), para. 4.
%8 |bid., para. 5.
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6.11  The European Union requests adding a footnote to the fourth sentence of paragraph 7.32 with
a reference to the panel report on Japan — Alcoholic Beverages 11.*” The Philippines and the
United States did not comment on this request. The Panel does not consider that it would be
appropriate to include the reference requested by the European Union.

6.12  The European Union requests adding a new last sentence in paragraph 7.37 noting that "the
production processes employed to manufacture spirits from the designated raw materials are largely
similar to those used to produce spirits from the other raw materials."*® The European Union further
requests the addition of a footnote making reference to some submissions by it and the Philippines
that would support such a statement.”®® The Philippines rejects the inclusion of the references to the
Philippines’ submissions as they donot support the additional statement requested by the
European Union's.?® The United States did not comment on this request. In paragraph 7.37, the
Panel notes that it would focus on the physical qualities and characteristics of the distilled spirits as
final products, and not on those of the raw materials or production processes used to make the final
products. Accordingly, the Panel sees no need to make the addition requested by the European Union.

6.13  The Philippines requests the text of footnote 341 to paragraph 7.38 to be modified to reflect
the fact that the Philippines did not concede that imported and domestic rums are like products within
the meaning of the first sentence of Article 111:2.2" While the United States did not comment on this
request, the European Union rejects it because the footnote correctly reflects the position of the
Philippines on this issue.”®* The Panel sees no reason to make the proposed change, as the text
accurately reflects the position expressed by the Philippines on this issue.

6.14  The European Union requests adding to footnote 344 to paragraph 7.40 references to
paragraphs 63-65 of the European Union's second written submission and to exhibit EU-92.%°
The Philippines and the United States did not comment on this request. The Panel has added the
references requested by the European Union to its second written submission. The Panel sees no
reason, however, to add the reference to exhibit EU-92, as it concerns only whiskies made from other
than the designated raw materials.

6.15  The Philippines requests footnote 344 to paragraph 7.40 to be modified, so as to reflect the
fact that it provided concentration data in gas chromatography results in whiskies for eight congeners.
The European Union and the United States did not comment on this request. The Panel has made the
change requested by the Philippines and has inserted a clarification in the footnote with respect to
congener concentration data reported as "Not Detectable".

6.16  The Philippines considers that the statement in paragraph 7.40 is incorrect as the Philippines
has presented evidence on the significance of the raw materials used on the final organoleptic
properties of the particular type of distilled spirit and on how such differences were perceptible to
consumers. The Philippines thus requests the Panel to either address such evidence or modify the
sentence that there is no evidence.” European Union and the United States reject this request
because, in their view, the Panel considered all relevant evidence with respect to the relevance of the

287 Eyropean Union's request for review of the interim reports (25 May 2011), para. 6.

%88 |bid., para. 7.

8 |pid.

2% philippines' comments on the European Union's and the United States' requests for review of the
interim reports (8 June 2011), para. 2.

21 philippines' request for review of the interim reports (25 May 2011), p. 1.

2%2 Eyropean Union's comments on the Philippines' and the United States' requests for review of the
interim reports (8 June 2011), para. 1.

2% European Union's request for review of the interim reports (25 May 2011), para. 8.

2% philippines' request for review of the interim reports (25 May 2011), p. 1.
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alleged differences between the organoleptic properties between imported and local distilled spirits
and concluded that such differences do not support the division of these spirits into "two separate and
identifiable groups".”*® Noting the evidence on record, in paragraph 7.40 the Panel states that
different types of distilled spirits have specific organoleptic properties. As stated in the same
paragraph, however, there is no evidence that these differences in organoleptic properties create a
distinction between two separate and identifiable groups: distilled spirits made from the designated
materials and distilled spirits made from other materials. Accordingly, the Panel sees no reason to

make the proposed change.

6.17 The European Union requests adding a footnote to paragraph 7.43 making reference to
paragraph 143 of the Philippines’ first written submission.”® The Philippines and the United States
did not comment on this request. The Panel sees no reason to make the requested change as the
citation to the Philippines' submission is already contained in footnotes to paragraphs 2.25 and 2.62,
which are cross-referenced in footnote 348 to paragraph 7.43.

6.18 The European Union requests adding a footnote to paragraph 7.45 making reference to
paragraph 36 of the Philippines' second written submission.”” The Philippines considers that the
reference, in fact, contradicts the statement made by the Panel in paragraph 7.45 and should be
referenced as such. The United States did not comment on this request. Having considered the
statement made by the Philippines in its second written submission, in paragraph 2.26 the Panel
concluded that, although different brands of spirits of the same type may have differences in taste and
aroma, there is no evidence to suggest that a non-expert consumer would be able to distinguish
between imported and domestic spirits of the same type based only on the different raw materials used
in their respective production. Accordingly, the Panel sees no need to make the proposed change.

6.19 The European Union requests adding a footnote to paragraph 7.46 making reference to
paragraph 119 of the Philippines first written submission.®® The Philippines and the United States
did not comment on this request. The Panel sees no reason to make the requested change as the
citation to the Philippines' submission is already contained in footnotes to paragraphs 2.25 and 2.81,
which are cross-referenced in footnote 351 to paragraph 7.46.

6.20  The Unites States requests the deletion of the second sentence of paragraph 7.49 so as to
avoid the possible implication that the section on "Consumers' tastes and habits", under which this
paragraph belongs, be understood as the only one relevant one for the issue of "the competitive
relationship between the relevant products." ?° The Philippines and the European Union did not
comment on this request. In order to avoid the possible confusion identified by the United States, the
Panel has deleted the sentence.

6.21  The Philippines requests that paragraph 7.50 be amended to state that, in addition to brand
loyalty, price is an important factor with respect to consumers' choice. The Philippines adds that the
Abrenica & Ducanes study "shows that price exerts the most significant influence on consumers'
choice".*® The European Union and the United States reject this request because the issue of price
and consumer's choice was adequately and extensively addressed by the Panel in various parts of the

2% Eyropean Union's comments on the Philippines' and the United States' requests for review of the
interim reports (8 June 2011), para. 2; United States' comments on the Philippines' request for review of the
interim reports (8 June 2011), para. 4.

2% Eyropean Union's request for review of the interim reports (25 May 2011), para. 9.

27 |pid., para. 10.

2% |bid., para. 9.

2% United States' request for review of the interim reports (25 May 2011), para. 6.

%0 phjlippines' request for review of the interim reports (25 May 2011), p. 2.
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reports.® In the Panel's view, the role of price in consumers' decisions is adequately discussed in the
reports, including in the first sentence of paragraph 7.50. Accordingly, the Panel sees no need to
make the proposed change.

6.22 Regarding distribution channels, the Philippines requests that paragraph 7.51, and
consequently also paragraph 7.123, be amended so as to adequately address distribution of
"non-sugar-based spirits™ in the Philippines, in particular with respect to sari-sari stores as well as the
evidence that these products are put to different use when sold in outlets that sell both imported and
local spirits.*® The European Union and the United States reject this request because in their view the
Panel adequately dealt with the issue of the distribution channels in various passages of its reports and
the Philippines has offered no evidence for its assertion that domestic spirits are put to different use
when sold side-by-side with imported spirits.*®® In the Panel's view, the importance of distribution
channels is adequately discussed in the reports. Accordingly, the Panel sees no need to make the
proposed change.

6.23  Regarding marketing campaigns, the Philippines requests that paragraph 7.51, and
consequently also paragraph 7.131, be amended so as to address the evidence submitted by the
European Union that "importers have had to heavily distinguish their brands from local brands."*
The European Union and the United States reject this request because the Panel reviewed all the
evidence submitted by the parties on this matter and concluded that the marketing campaigns of both
imported and domestic sprit producers are "largely the similar".*®® The European Union adds that the
evidence referred to by the Philippines, a paper produced by Dr. Parplies, was merely pointing out
that the Abrenica & Ducanes report failed to take into account the influence that the long application
of the discrimination against imported spirits had to consumers' perception. In this context, the paper
indicates that, as a result of such tax discrimination, "the only chance of surviving for many importers
was to try to present their products to potential customers as somewhat different from the (sometimes
cheaper) local ones."® In the Panel's view, the importance of marketing campaigns is adequately
discussed in the reports. Based on the evidence on record, including that referred to in paragraph
2.42, the Panel concluded that "marketing campaigns for distilled spirits are very similar”. The fact
that through these marketing campaigns, each producer may attempt to achieve differentiation for its
respective brands does not affect this conclusion. Accordingly, the Panel sees no need to make the
proposed change.

6.24  The Philippines requests paragraph 7.55 to be amended to reflect the fact that in their view the
Abrenica & Ducanes study is an "econometric study" rather than a "marketing analysis".**” While the
United States did not comment on this request, the European Union does not consider this change

%1 Eyropean Union's comments on the Philippines' and the United States' requests for review of the
interim reports, para. 4 (8 June 2011); United States' comments on the Philippines’ request for review of the
interim reports (8 June 2011), para. 5.

%02 phjlippines' request for review of the interim reports (25 May 2011), p. 2.

%% Eyropean Union's comments on the Philippines' and the United States' requests for review of the
interim reports (8 June 2011), para. 3; United States' comments on the Philippines' and the European Union's
requests for review of the interim reports (8 June 2011), para. 6.

4 philippines' request for review of the interim reports (25 May 2011), p. 2.

%% Eyropean Union's comments on the Philippines' and the United States' requests for review of the
interim reports (8 June 2011), para. 11. See also United States' comments on the Philippines' request for review
of the interim reports(8 June 2011), para. 7.

%% Eyropean Union's comments on the Philippines' and the United States' requests for review of the
interim reports (8 June 2011), paras. 6-7.

%7 philippines' request for review of the interim reports (25 May 2011), p. 3.
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necessary as the "crucial input data” of this study was generated by a marketing analysis, i.e. a
“conjoint analysis".>® The Panel has made the change requested by the Philippines.

6.25  The European Union suggests that a reference be added at the end of paragraph 7.57 to certain
findings made by the panel in Chile — Alcoholic Beverages, which the European Union considers to be
useful despite the fact that they were made in the context of an analysis under the second sentence of
Article 111:2.3° The Philippines and the United States did not comment on this request. The Panel
sees no need to make the proposed change.

6.26  The European Union suggests adding a new paragraph between paragraphs 7.57 and 7.58
recalling statements made in the Abrenica & Ducanes survey suggesting the existence, among
Filipino consumers, of traditional habits and tastes which might create brand loyalty that can limit
their propensity to switch brand. Additionally, the new paragraph could state, citing in support a
GATT case, that the large tax deferential applied to the products at issue contribute to reinforce or
"freeze™ such habits and tastes. The Philippines and the United States did not comment on this
request. In the Panel's view, the discussion of brand loyalty in the Abrenica & Ducanes survey is
adequately addressed in the reports, including in paragraph 7.50 in the same section. Accordingly, the
Panel sees no need to make the proposed change.

6.27  The European Union requests adding a sentence at the end of paragraph 7.61 noting that,
according to the evidence in the record, imported spirits share the same shelving space of domestic
spirits in most outlets, and that previous panels found this to be an indication of substitutability
between these products.®’® The Philippines and the United States did not comment on this request.
The Panel has noted elsewhere in the reports, including in paragraph 7.51, that some outlets where
imported spirits are sold also offer domestic Philippine spirits. Some evidence on record, including
that identified by the European Union®", suggests that, in at least some of those outlets, imported
spirits share the same shelving space of domestic spirits. The Panel does not find, however, enough
evidence on record to suggest that this is the situation of "most outlets™ in the Philippines.
Accordingly, the Panel sees no need to make the proposed change.

6.28  The Philippines requests paragraph 7.62 to be amended "to reflect the fact that, despite their
willingness, the vast majority of consumers cannot afford non-sugar-based spirits."*** The
European Union and the United States reject this request because in their view a contrary conclusion
regarding the affordability of imported spirits was already reached by the Panel in several passages of
the interim reports.®™® In the Panel's view, the issue of the income and expenditure constraints faced
by the Philippines' consumers is adequately discussed in the reports. As noted by the Panel, the
evidence on record suggests that because of those constraints a large proportion of the Philippine
population has a limited ability to purchase distilled spirits beyond certain price levels. The Panel has
found, however, no evidence of two separate distilled spirit markets in the Philippines that reflect
different levels of purchasing power, i.e. one that would consume distilled spirits made from
designated raw materials, and another that would consume distilled spirits made from other raw
materials. Accordingly, the Panel sees no need to make the proposed change.

%%8 Eyropean Union's request for review of the interim reports (25 May 2011), para. 14.

%9 |pid., para. 12.

%19 Eyropean Union's request for review of the interim reports (25 May 2011), para. 14.

%11 See exhibits EU-66, EU-67, EU-68, EU-69, EU-71 and EU-104.

%12 philippines' request for review of the interim reports (25 May 2011), pp. 2-3.

%13 European Union's comments on the Philippines' and the United States' requests for review of the
interim reports (8 June 2011), para. 13; United States' comments on the Philippines' request for review of the
interim reports (8 June 2011), para. 8.
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6.29  The European Union requests a clarification in paragraph 7.77 by rephrasing "distilled spirits
at issue" to "distilled spirits made from the designated raw materials and distilled spirits made from
other raw materials".*** The United States supports the proposed change.®** The Philippines did not
comment on this request. In the Panel's view, the language of the paragraph is clear. The Panel's
finding covers the distilled spirits at issue in the dispute, whether imported or domestic, and
irrespective of the raw materials from which they are made; i.e., whether made from the designated
raw materials or from other raw materials. Accordingly, the Panel sees no need to make the requested
change.

6.30  The European Union requests adding a footnote at the end of paragraph 7.80 referring to
paragraphs 2.25 and 7.38 of the interim reports.®*® Neither the Philippines nor the United States made
comments on this request. The Panel has made the change requested by the European Union.

6.31  The United States requests changing the phrase "more specifically sugar cane molasses” to
the more general term "designated raw materials” throughout paragraph 7.85 so as to more accurately
reflect the fact that the Excise Tax divides spirits between those made from designated raw materials
and those made from other raw materials.**’ The Philippines does not object to the change, but
requests that should changes be made that they also include references to the specific factual evidence
the Panel relied upon.®® The European Union did not comment on this request. The United States is
correct that the measure at issue creates a distinction between spirits made from designated raw
materials and those made from other raw materials. As the Panel notes in paragraph 2.17, "all
distilled spirits produced in the Philippines are made from designated raw materials”. At the same
time, the domestic spirits that were relevant in the dispute were all made from sugar cane molasses.
As noted by the Panel in paragraph 2.17 and footnote 59, "most of the distilled spirits produced in the
Philippines are made from one particular designated raw material: sugar cane molasses.” Indeed,
"[t]here is no evidence ... that raw materials other than sugar cane molasses are currently used by
Philippine distilled spirits producers in commercial quantities.” Accordingly, the Panel has made the
change requested by the United States.

6.32 The European Union requests adding a reference to exhibits EU-101 and EU-102 in
footnote 448 to paragraph 7.110.%* The Philippines and the United States did not comment on this
request. The Panel has added the reference requested by the European Union.

6.33  The European Union requests amending paragraph 7.118 to mention the fact that the
Philippines mostly referred to average prices rather than to actual prices of single products, and that
similar arguments were discarded by the panel on Korea — Alcoholic Beverages.*® The Philippines
and the United States have not made comments on this request. The Panel reports note elsewhere that
the Philippines has often referred to average prices of distilled spirits in its market.*** The Philippines'
argument noted in paragraph 7.118 "that instances of price overlap between domestic and imported
distilled spirits are 'exceptions and aberrations™, however, does not refer to average prices but to
prices of single products. Accordingly, the Panel sees no need to make the requested change.

%14 European Union's request for review of the interim reports (25 May 2011), para. 15.

#1% United States' comments on the Philippines' request for review of the interim reports (8 June 2011),
para. 2.

%1% Eyropean Union's request for review of the interim reports (25 May 2011), para. 16.

17 United States' request for review of the interim reports (25 May 2011), para. 7.

%18 philippines' comments on the European Union's and United States' request for review of the interim
reports (8 June 2011), para. 4.

%19 Eyropean Union's request for review of the interim reports (25 May 2011), para. 17.

%20 |pid., para. 18.

%1 See, for example, paras. 7.143 and 7.162-7.163.
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6.34  The European Union requests adding a footnote to the third sentence of paragraph 7.121 by
making reference to the Appellate Body report in Korea — Alcoholic Beverages.*”? The Philippines
and the United States did not comment on this request. The Panel sees no reason to make the
requested change as the citation to the Appellate Body report is already contained in footnotes 426
and 427 to paragraph 7.100, which is mentioned in the first sentence of paragraph 7.121.

6.35 The European Union requests adding a new paragraph after paragraph 7.121 to include
statements from domestic Philippine companies stating that their products face competition from
imported spirits, and that their marketing strategies convey an image of their products as drinks that
can and do compete with the best imported distilled spirits. The European Union considers this to be
additional evidence supporting the existence of a competitive relationship between the products at
issue and additionally requests that a footnote be inserted at the end of this new paragraph referencing
the panel report in Chile — Alcoholic Beverages.**® The Philippines and the United States did not
comment on this request. In the Panel's view, the statements from domestic Philippine companies
referred to by the European Union relate to actual competition discussed in paragraph 7.120, rather
than to potential competition discussed in paragraph 7.121. Accordingly, the Panel has added a
reference to the statements from domestic Philippine companies, to certain EU exhibits and to the
panel report on Chile — Alcoholic Beverages to footnote 472 to paragraph 7.120.

6.36  The European Union requests adding a sentence at the end of paragraph 7.123 noting that in
most outlets the products at issue share the same shelving space, and that previous panels (such as
Chile — Alcoholic Beverages) found this to be an indication of substitutability between the different
products.*** The Philippines and the United States did not comment on this request. The Panel has
already rejected a similar request made by the European Union regarding paragraph 7.61. For the
same reasons, the Panel sees no need to make the proposed change.

6.37  The European Union requests adding either in the text of paragraph 7.127 or in footnote 485
references to the panel reports on Chile — Alcoholic Beverages and Korea — Alcoholic Beverages.®®
The Philippines and the United States did not comment on this request. The Panel has added
references to the panel reports on Chile — Alcoholic Beverages (paragraph 7.53) and Korea —
Alcoholic Beverages (paragraph 10.67) to footnote 486. The Panel does not consider that it would be
appropriate to include a reference to paragraph 7.83 of the panel report on Chile — Alcoholic
Beverages.

6.38 The European Union suggests adding in footnote 494 to paragraph 7.131 references to
paragraphs 10.65, 10.79 and 10.80 of the panel report in Korea— Alcoholic Beverages.®®
The Philippines and the United States did not comment on this request. The Panel has added a
reference to the panel report on Korea — Alcoholic Beverages (paragraph 10.65) in a new footnote at
the end of paragraph 7.131. The Panel does not consider that it would be appropriate to include a
reference to paragraphs 10.79 and 10.80 of the panel report on Korea — Alcoholic Beverages.

6.39  The United States requests amending paragraph 7.147 to clarify that the approach advanced
by the United States is specific to the present dispute by adding the phrase "in this case" following the

%22 Eyropean Union's request for review of the interim reports (25 May 2011), para. 19.
%23 European Union's request for review of the interim reports (25 May 2011), para. 20.
4 |bid., para. 21.
%23 |bid., para. 22.
%2 |bid., para. 23.
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words "the correct approach".?**" The Philippines and the European Union did not comment on this
request. The Panel has made the change proposed by the United States.

6.40 The Philippines requests amending paragraph 7.159 to note that the Excise Tax on
"non-sugar-based™ spirits "is also a specific tax, not an ad valorem tax", although these products are
tiered according to their NRP.3® The United States disagrees and finds that the term "ad valorem" is
appropriate to describe the Excise Tax, because the tiered tax rates depend on the net retail price. The
United States does not object, however, an additional clarification by the Panel on this issue.’® The
European Union did not comment on this request. The Panel has described the Excise Tax rates in
paragraphs 2.2 to 2.5 of the reports. This factual description was not contested by the parties. As
noted in those paragraphs, spirits made from designated raw materials are subject to a flat tax rate. In
contrast, spirits made from other raw materials are subject to three different tax rates, depending on
their net retail price (NRP). While these three tax rates are not imposed as a percentage of the NRP of
the products, the tax ultimately depends on the value of the spirit. In this sense, it is an ad valorem
tax. With this clarification, the Panel sees no reason to make the requested change.

C. INTERIM REVIEW CHANGES TO THE CONCLUSIONS AND RECOMMENDATIONS SECTION

6.41 The United States requests amending paragraph 8.1 to clarify the fact that the reports contain
common finding sections, but separate conclusions and recommendations for each complainant.®®
The Philippines and the European Union did not comment on this request. The Panel has made the
change proposed by the United States.

D. MINOR CORRECTIONS AND ADDITION OF REFERENCES

6.42  As a result of comments from the parties, minor typographical corrections were made to
paragraphs 7.50, 7.101, 7.105 and 7.185. The Panel also made a clerical correction to footnote 210 to
paragraph 2.75.

VII.  FINDINGS
A. CLAIMS AND ORDER OF ANALYSIS
1. The complainants' claims

7.1 The complainants present their respective claims under the two sentences of Article 111:2 of
GATT 1994 differently. The European Union generally starts its argumentation with the first
sentence of Article 111:2.%" It articulates its claim under the second sentence as an alternative, in the
event that it does not succeed, either partially or totally, in its claim under the first sentence. Indeed,
in its first submission, the European Union explains that:

"[17f this Panel were not persuaded that some or all of those spirits are 'like' within the
meaning of GATT Article I11:2, first sentence, subordinately, the EU submits that

7 United States' request for review of the interim reports (25 May 2011), para. 8.

%28 philippines request for review of the interim reports (25 May 2011), p. 3.

%29 United States' comments on the Philippines' request for review of the interim reports (8 June 2011),
para. 9.

%0 United States' request for review of the interim report (25 May 2011), para. 9.

%1 See European Union's first written submission, para. 50.
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they are 'directly competitive or substitutable’ pursuant to GATT Article I11:1 and
111:2, second sentence."**? (emphasis added)

7.2 In contrast, the United States presents its claims under each of the two sentences as
independent claims; it specifically requests findings that would cover all distilled spirits under both
the first and the second sentences of Article 111:2.%%

7.3 The Philippines generally responds to the complainants' arguments under Article 111:2 by
starting with the first sentence.®® The Philippines submits that each of the two sentences of
Acrticle I11:2 establishes independent and distinct obligations and, consequently, a separate and distinct
analysis is required for each.**®

7.4 Concerning the products covered by the dispute, the European Union indicates that its claim
under the first sentence of Article 111:2 is that for each type of distilled spirit relevant in the present
dispute (gin, brandy, rum, vodka, whisky and tequila), products made from the designated raw
materials are "like™ imported products that are made from other materials and are being taxed "in
excess".** The European Union states that it "does not necessarily claim that all spirits under HS
code 2208 are 'like products' within the meaning of Article 111:2, first sentence, of the GATT", but
that:

"[A]t the very least — and irrespective of the type and origin of the raw materials used
for their production, all gins sold in the Philippines are like products, all brandies sold
in the Philippines are like products, all whiskies sold in the Philippines are like
products, all vodkas sold in the Philippines are like products, all rums sold in the
Philippines are like products, and so on."*’

75 With respect to its alternative claim under the second sentence of Article I11:2, the European
Union argues that all distilled spirits falling under HS heading 2208 are "directly competitive and
substitutable”, irrespective of the raw materials from which they are distilled.*®* The European Union
submits, to illustrate the point, "that imported gin is directly competitive and substitutable with
Filipino vodka, that imported brandy is directly competitive and substitutable with domestic whisky,
etc."**® However, the European Union subordinately argues that, if the Panel were to conclude that all
or some distilled spirits are not "directly competitive and substitutable™, then "for each type of spirit
(e.g. gin, vodka, whisky, rum, brandy, tequila etc.), the products distilled from the designated raw
materials are 'directly competitive and substitutable' with those distilled from the non-designated raw

materials".**® In other words, the European Union submits that "a whisky produced from the

%2 |bid., para. 49. The European Union adds that "if the Panel were to establish that the Philippines

violate Article I11:2, first sentence, it would not necessarily need to analyze a breach of the second sentence of
the same provision". European Union's first written submission, para. 52. See also European Union's response
to Panel question Nos. 18, paras. 9-12, and 64, paras. 4-5.

%33 See, e.g. United States' first written submission, paras. 37 and 100, where it claims, without any
qualifications, that the measures violate both sentences of Article I11:2. See also United States' second written
submission, paras. 3-4 and 24; United States' response to Panel question No. 64, para. 2.

%4 See for example Philippines' first written submission, paras. 73-204 and 205-314; Philippines'
second written submission, paras. 19-45 and 46-82.

%% philippines' first written submission, paras. 56-58.

%% See European Union's first written submission, para. 62; European Union's response to Panel
question Nos. 18, para. 11, and 64, para. 5.

%37 European Union's first written submission, para. 62.

%8 European Union's response to Panel question No. 18, para. 11.

% |bid. (footnote omitted).

9 Eyropean Union's response to Panel question No. 18, para. 12.
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designated raw materials is directly competitive and substitutable with a whisky produced from other
raw materials; a gin produced from the designated raw materials is directly competitive and
substitutable with a gin produced from other raw materials; a vodka produced from the designated
raw materials is directly competitive and substitutable with a vodka produced from other raw
materials; etc."3*

7.6 With respect to product coverage, the United States suggests that the Panel may compare
"Philippine and imported brands of each type of spirit, in order to evaluate whether the measure itself

. is consistent with the Philippines' obligations.” On that basis, the Panel could conclude "that
domestic spirits of all types made from protected raw materials are not only 'directly competitive or
substitutable’ with imported distilled spirits, but would indeed be 'like products' with certain of their
imported counterparts."**? Specifically, with respect to the first sentence of Article 111:2, the United
States asks the Panel to "review the evidence of Philippine domestic brands and their imported
counterparts to confirm that Philippine 'brandy' is like imported ‘brandy,” Philippine ‘gin' is like
imported 'gin,' etc."3*

2. Applicable provisions
7.7 Parties have brought claims under the two sentences of Article 111:2 of the GATT 1994.
7.8 We recall that the first sentence of Article 111:2 of the GATT 1994 reads:

"The products of the territory of any contracting party imported into the territory of
any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, directly or indirectly,
to like domestic products.”

7.9 The second sentence of Article 111:2 of the GATT 1994 provides that:

"Moreover, no contracting party shall otherwise apply internal taxes or other internal
charges to imported or domestic products in a manner contrary to the principles set
forth in paragraph 1 [of Article I11]."

7.10 Inturn, Article I11:1 of the GATT states that:

"The contracting parties recognize that internal taxes and other internal charges, and
laws, regulations and requirements affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of products, and internal quantitative
regulations requiring the mixture, processing or use of products in specified amounts
or proportions, should not be applied to imported or domestic products so as to afford
protection to domestic production.” (emphasis added).

7.11  Finally, we observe that the Ad Note to Article I11:2 of the GATT provides that:

"A tax conforming to the requirements of the first sentence of paragraph 2 would be
considered to be inconsistent with the provisions of the second sentence only in cases
where competition was involved between, on the one hand, the taxed product and, on

341 i
Ibid.
%2 United States' response to Panel question No. 18, para. 7.
32 United States' second written submission, para. 24 (footnote omitted). See also United States' first
written submission, paras. 82 and 90; United States' response to Panel question No. 64, para. 2.
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the other hand, a directly competitive or substitutable product which was not similarly
taxed." (emphasis added).

3. Order of analysis

7.12  Previous panels have approached the order of analysis of simultaneous claims under the first
and second sentences of Article I11:2 differently.

7.13  Most panels faced with claims under both sentences of Article I11:2 have started their analysis
with the first sentence. The panels in Japan — Alcoholic Beverages Il and Mexico — Taxes on Soft
Drinks (with respect to the claims concerning Mexico's treatment for sweeteners) considered first
whether the challenged measures were inconsistent with the first sentence of Article 111:2, and
subsequently went on to consider whether they were also inconsistent with the second sentence.®*

7.14  The panel in Korea - Alcoholic Beverages, however, began its analysis with the second
sentence, noting that it found it logical to examine "the broader category [of directly competitive or
substitutable products] first."**> That panel found that the challenged measure was inconsistent with
Acrticle I11:2, second sentence, but made no findings under Article I11:2, first sentence, as it found

insufficient evidence that the relevant products were "like products".®*®

7.15 In some instances, claims under the two sentences in Article 111:2 have been presented by the
complainants as alternatives. Such was the case in Canada — Periodicals, in Mexico - Taxes on Soft
Drinks (with respect to claims regarding taxes on soft drinks and syrups) and in China - Auto Parts.
The three panels were faced with primary claims under Article 111:2, first sentence, and alternative
claims under Article 111:2, second sentence. Once the panels concluded that the challenged measures
were inconsistent with the first sentence, they found no need to make additional findings with respect
to the second sentence.*"’

7.16  In Indonesia — Autos, even though the claims were not presented as alternatives, the panel was
of the view that, having found that the tax provisions of the Indonesian car programmes were
inconsistent with Article 111:2, first sentence, it was unnecessary to examine the same programmes
under the second sentence.>*®

7.17  In the current case, as explained in paragraphs 7.1 to 7.6, we have two different sets of
complaints. First, a complaint presented by the European Union, which includes a principal claim
under the first sentence of Article I11:2 of the GATT 1994 and an alternative claim concerning the
second sentence of Article 11:2. Second, two independent claims presented by the United States
under the first and second sentences of Article 111:2. We will start our analysis with the first sentence
of Article I11:2 and subsequently assess the claims under the second sentence.

4 panel Report, Japan — Alcoholic Beverages Il, paras. 6.27, 6.33 and 7.1; Panel Report, Mexico —
Taxes on Soft Drinks, paras. 8.59 and 8.96.

> panel Report, Korea — Alcoholic Beverages, para. 10.36.

¥® Ipid., para. 10.104.

7 panel Report, Canada — Periodicals, paras. 3.111, 5.27 and 5.30; Panel Report, Mexico — Taxes on
Soft Drinks, para. 8.161; and Panel Reports, China — Auto Parts, para. 7.226. In the case of Canada —
Periodicals, the claim under the second sentence of Article 111:2 was eventually analysed by the
Appellate Body, which found it necessary to "complete the analysis" after it had reversed the panel's finding
under the first sentence (Appellate Body Report, Canada — Periodicals, DSR 1997:1, 449, at 468).

8 panel Report, Indonesia — Autos, paras. 14.115-14.117.
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B. BURDEN OF PROOF

7.18  The general rule is that the burden of proof rests upon the party, whether complaining or
defending, who asserts the affirmative of a particular claim or defence.*** Following this principle,
the Appellate Body has explained that the complaining party in any given case should establish a
prima facie case of inconsistency of a measure with a provision of the WTO covered agreements,
before the burden of showing consistency with that provision or defending it under an exceptional
provision is passed to the defending party.**® According to the Appellate Body, a prima facie case is
"one which, in the absence of effective refutation by the defending party, requires a panel, as a matter
of law, to rule in favour of the complaining party presenting the prima facie case."**! To establish a
prima facie case, the party asserting a particular claim must adduce evidence sufficient to raise a
presumption that what is claimed is true. In this regard, precisely how much and what kind of
evidence will be required to establish a presumption that a claim is valid will necessarily vary from
case to case.*?

7.19  The Philippines argues that both the European Union and the United States have failed to
discharge their burden of proof.**® The Philippines submits that the European Union inappropriately
assumes that the finding of a breach of the first sentence of Article I11:2 of the GATT 1994 inevitably
entails a breach of the second sentence; in the Philippines' view, the obligations in each of the
sentences are separate and distinct and each requires a separate and distinct analysis.** The
Philippines adds that the United States appears to rely on findings made by panels and the Appellate
Body in previous cases involving alcoholic beverages. Such precedents would constitute "an
inadequate evidentiary basis" for the determinations to be made in the present case, which should be
based instead on the circumstances of the Philippines market.*®> The Philippines also argues that the
complainants have failed to provide a complete analysis regarding the likeness of each distilled spirit
"on a product-by-product basis".**® In the Philippines' view, the complainants have instead produced
limited evidence regarding a limited number of distilled spirits, which would be insufficient to
establish a violation of Article 111:2 of the GATT 1994.%" The Philippines submits that "[i]f the Panel
pursues a ‘grouping’ approach in this case [for all distilled spirits in HS heading 2208], it must
exercise great care to ensure that the categories of products they are grouping together are 'sufficiently
similar' in terms of ‘composition, quality, function and price'."*® Finally, the Philippines argues that it
has "presented evidence to rebut the complainants' assertions, including the types of evidence that

previous panels have required in their Article 111:2 analysis".***

9 Appellate Body Report, US — Wool Shirts and Blouses, p. 14, DSR 1997:1, p. 323 at p. 335. Panel
Report, US — Shrimp, para. 7.14.

2:‘1) Appellate Body Report, EC — Hormones, para. 104.

Ibid.

%2 Appellate Body Report, US — Wool Shirts and Blouses, p. 14, DSR 1997:1, p. 323 at p. 335.

2 Philippines' first written submission, para. 70. See also Philippines' opening statement at first
substantive meeting, paras. 11-13; Philippines' second written submission, paras. 6-18; Philippines' opening
statement at second substantive meeting, paras. 7-9; Philippines' response to Panel question Nos. 17 and 51.

%4 philippines' first written submission, paras. 56-58.

%3 |pid., paras. 59-60. See also Philippines' second written submission, paras. 11-12 and 15-18.

%56 philippines' first written submission, para. 62.

%7 |bid., paras. 61-71. See also Philippines' second written submission, paras. 7-10.

%8 philippines' second written submission, para. 14.

%9 philippines' opening statement at second substantive meeting, para. 10. See also Philippines' second
written submission, para. 18; Philippines' response to Panel question No. 51.
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7.20  The European Union and the United States reject the Philippines' arguments and submit that
they have produced sufficient evidence to support their respective cases.’® The complainants argue
that they have produced "a very extensive and thorough examination of why distilled spirits made
from designated raw materials are similar to distilled spirits made from the non-designated raw
materials."*®!  This examination demonstrates that, irrespective of the raw materials used in their
production, the relevant distilled spirits are "like", or, "at the very least", directly competitive and
substitutable.®®® The European Union adds that:

"[G]Jiven that both like and directly competitive and substitutable products are part of
the same broad category of similar products, all evidence advanced with respect to
each element of the similarity assessment (concerning physical characteristics, end
uses, consumer tastes and preferences, channels of distribution, prices, etc.) is
relevant to the consideration of the products as either like, or as directly competitive
and substitutable."*®®

7.21 In this dispute, the initial burden of proof rests upon each complainant to establish a prima
facie case that the measure at issue is inconsistent with Article 111:2 of the GATT 1994. If we were to
find that the complainants have established a prima facie case of inconsistency of the challenged
measure with the relevant provisions, the burden will then fall on the Philippines to rebut such claims.

C. CLAIMS UNDER THE FIRST SENTENCE OF ARTICLE I11:2 OF GATT 1994
1. The complainants' claims

7.22  The European Union and the United States claim that the Philippines' excise tax is
inconsistent with the first sentence of Article 111:2.

7.23  The European Union and the United States argue that domestic Philippine distilled spirits
produced from the raw materials designated in the excise tax law are "like" imported spirits produced

with other raw materials.®*®* In the complainants' view, the basic physical properties of all distilled

spirits, irrespective of the raw materials from which they are produced, are “essentially the same"*®;

distilled spirits in general have the same end uses®®; the consumers' tastes and habits are not affected

%0 See European Union's opening statement at first substantive meeting, paras. 7 and 13-18; United
States' opening statement at first substantive meeting, paras. 35-48.

%! European Union's second written submission, para.23. See also European Union's opening
statement at first substantive meeting, paras.14 and 17; European Union's second written submission,
paras. 26-34.

%2 European Union's second written submission, para.23. See also European Union's opening
statement at first substantive meeting, paras. 17-18; United States' opening statement at first substantive
meeting, paras. 31-45; United States' second written submission, paras. 3-11; United States' opening statement
at first substantive meeting, para. 18.

%3 European Union's second written submission, para.25. See also European Union's opening
statement at first substantive meeting, para. 15; United States' opening statement at first substantive meeting,
paras. 36-38.

%4 See for example European Union's first written submission, paras. 49 and 58-99; United States' first
written submission, paras. 37 and 80-98; United States' opening statement at first substantive meeting, para. 42.

%5 See for example European Union's first written submission, paras. 79-88; European Union's second
written submission, paras. 28 and 78-84; European Union's opening statement at second substantive meeting,
paras. 20-24; United States' first written submission, paras. 90-94.

%6 See for example European Union's first written submission, paras. 64-70; European Union's second
written submission, paras. 28 and 104-107; United States' first written submission, para. 95.
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by the different raw materials used in their production®®’; all distilled spirits fall under the same
4-digit HS tariff heading and the classification of different types of spirit into sub-groups does not
depend on the raw material used in their production®®; and internal regulations in the Philippines as
well as other countries do not distinguish between spirits on the basis of the raw material from which

they are distilled.>

7.24  The complainants add that imported distilled spirits produced with raw materials other than
those designated in the excise tax law are being taxed "in excess" of domestic Philippine distilled
spirits produced from the designated raw materials.>”

7.25  The European Union and the United States conclude that the Philippines' excise tax imposed
on distilled spirits is inconsistent with the first sentence of Article I11:2 of the GATT 1994.%"

2. The Philippines’ response

7.26  The Philippines responds that the complainants have failed to provide the required evidence

to allow the Panel to conclude that the products in the dispute are "like".*"2

7.27  In addition, the Philippines states that distilled spirits produced from the raw materials
designated in the excise tax law are not "like" distilled spirits produced with other raw materials. In
the Philippines' view, there are significant physical differences between both categories of spirits®’;
distilled spirits produced from the raw materials designated in the excise tax law do not compete in
the market with distilled spirits produced with other raw materials because of market segmentation in
the Philippines®”*; and tariff classification based on the Harmonized System groups distilled spirits on
the basis of the raw materials used in their respective production.’”* The Philippines adds that,

although all distilled spirits have the same end uses, this does not mean that they are like products.®”

%7 See for example European Union's first written submission, paras. 71-78; European Union's second
written submission, paras. 28 and 85-95, 97-103 and 108-109; United States' first written submission, paras. 96-
98.

%8 See for example European Union's first written submission, paras. 92-96; European Union's second
written submission, para. 96.

%9 See for example European Union's first written submission, paras. 89-91; United States' first written
submission, paras. 37 and 83-89.

%70 See for example European Union's first written submission, paras. 100-106; European Union's
second written submission, para. 127; United States' first written submission, para. 99; United States' opening
statement at first substantive meeting, para. 43; United States' second written submission, para. 13.

371 See for example European Union's first written submission, paras. 48-49 and 106; United States'
first written submission, paras. 37 and 79-99; United States' opening statement at first substantive meeting,
paras. 36-43; United States' second written submission, para. 56.

%72 philippines' first written submission, paras. 62-72 and 81; Philippines' opening statement at first
substantive meeting, para. 13; Philippines' second written submission, paras. 7-9.

373 See for example Philippines' first written submission, paras. 10-13, 85-88 and 94-175; Philippines'
opening statement at first substantive meeting, paras. 12-24; Philippines' second written submission,
paras. 19-33.

7% see for example Philippines' first written submission, paras. 89-90 and 176-188; Philippines'
opening statement at first substantive meeting, paras. 21-22; Philippines' second written submission, paras. 34-
42 and 50-75; Philippines' response to Panel question Nos. 35 and 36.

5 See for example Philippines' first written submission, paras. 189-200; Philippines' opening
statement at first substantive meeting, para. 19; Philippines' second written submission, paras. 43-45.

%76 Pphilippines' first written submission, paras. 201-203; Philippines' opening statement at first
substantive meeting, para. 23.
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7.28  The Philippines considers that, because the relevant products are not "like", there is no need
for the Panel to proceed to consider whether one group of distilled spirits is being taxed "in excess of"
another group of distilled spirits.>”’

7.29  Finally, the Philippines states that the distinction in its legislation between distilled spirits
made from designated raw materials and those made from other raw materials does not seek to protect
domestic production, but rather to enforce "a tax regime that is best suited to achieve the fiscal
objectives set out in [the Philippines’] Constitution in light of the administrative and enforcement
constraints [the Philippines] faces with respect to tax collection."*”® The fiscal objectives in its
legislation are linked to achieving a "progressive"” system of taxation that imposes higher taxes on
"higher-priced goods, typically bought by wealthier consumers™ and lower taxes on "lower-priced
goods, typically bought by less affluent consumers."*”® The constraints with respect to tax collection
identified by the Philippines include the fact that the country "possesses a large informal economy,
widespread poverty, a large geographical area and an extensive coast line to administer and monitor ...

and limited taxation resources".*°

3. Panel’s analysis

7.30  As articulated by the Appellate Body in its report in Canada — Periodicals, the analysis of
whether a measure is inconsistent with the first sentence of Article 111:2 of the GATT 1994 requires a
two-step test:

"[T]here are two questions which need to be answered to determine whether there is a
violation of Article I11:2 of the GATT 1994: (a) whether imported and domestic
products are like products; and (b) whether the imported products are taxed in excess
of the domestic products. If the answers to both questions are affirmative, there is a
violation of Article 111:2, first sentence."*®

7.31  The consistent interpretation by dispute settlement bodies under the GATT 1947 and the
WTO is that whether products are "like" under Article I11:2, first sentence®? must be determined "on a
case-by-case basis, by examining relevant factors".*® These factors include "the product's properties,
nature and quality”; "the product's end-uses in a given market"; and "consumers' tastes and habits,
which change from country to country".®* Another relevant factor identified by the Appellate Body
is the tariff classification, which, if sufficiently detailed, "can be a helpful sign of product similarity",

377 philippines' first written submission, para. 204; Philippines' opening statement at first substantive
meeting, para. 24. See also European Union's second written submission, para. 127; United States' second
written submission, para. 13; Philippines' second written submission, para. 4.

378 Philippines' first written submission, para. 1. See also Philippines' response to Panel question
No. 16.

79 Philippines' first written submission, para.2. See also Philippines' first written submission,
paras. 32 and 296; Philippines' opening statement at first substantive meeting, paras. 5-9; Philippines' opening
statement at second substantive meeting, paras. 3-5; Philippines' response to Panel question Nos. 16 and 62.

%0 philippines' response to Panel question No. 62. See also Philippines' opening statement at first
substantive meeting, para. 4; Philippines' closing statement at first substantive meeting, para. 4; Philippines'
opening statement at second substantive meeting, paras. 3 and 38; Philippines' response to Panel question
Nos. 16 and 63.

%81 Appellate Body Report, Canada — Periodicals, pp. 22-23, DSR 1997:1, p. 449, at p. 465-66.

%2 |n the French and Spanish versions of the GATT 1994, the equivalent expressions to "like products"
are "produits similaires" and "productos similares", respectively.

%3 Appellate Body Report, Canada — Periodicals, p. 21, DSR 1997:1, p. 449, at p. 466. See also,
Appellate Body Report, Japan — Alcoholic Beverages I, p. 20, DSR 1996:1, p. 97, at p. 113.

%4 GATT Report of the Working Party on Border Tax Adjustments, BISD 18S/97, para. 18, as quoted
in Appellate Body Report, Japan — Alcoholic Beverages I, p. 20, DSR 1996:1, p. 97, at p. 113.
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and has been used to assess likeness in several adopted panel reports.®® In addition to the tariff
classification, previous panels have looked at other internal regulations as a useful indicator of the
degree to which a Member would tend to regard different products as being similar.*®*® The Appellate
Body has noted that a panel should examine the evidence relating to each of these four criteria and,
then, weigh all of that evidence, along with any other relevant evidence, in making an overall

determination of whether the products at issue may be characterized as "like". %’

7.32  We will take into account the reasoning used by other panels and the Appellate Body in
previous cases, including those made in cases involving challenges against internal taxes on distilled
spirits. Our analysis will focus on the relevant market in the present case; namely, the Philippines'
market.®® We will keep in mind the Appellate Body's statement that the definition of "like products"
under Article I11:2, first sentence, must be construed narrowly.®® We understand this to mean that
likeness under the first sentence of Article I11:2 is not limited to products that are identical. Indeed,
had this sentence intended to cover only identical products, the agreement would have used the word
"identical", instead of using the expression "like products™ (and the expressions "productos similares"
and "produits similaires” in the corresponding texts in Spanish and French, respectively). Likewise
the Appellate Body, in describing like products, has never indicated that the first sentence covers only
identical products.

7.33  In order to address the likeness requirement of the first sentence of Article 111:2, we will
consider the evidence presented by the parties regarding the products' properties, nature and quality;
their end uses, with reference to the Philippine market; Philippine consumers' tastes and habits; the
tariff classification of the products based on the Harmonized System; and other relevant internal
regulations in the Philippines. We will construe the likeness test in a narrow manner in accordance
with previous interpretations of the first sentence of Article 111:2 of the GATT 19943

(M Products’ properties, nature and quality

7.34  As noted by the Appellate Body, "properties, nature and quality” may be seen "as intended to
cover the physical qualities and characteristics of the products”.>**

7.35  All distilled spirits relevant in the present dispute (gin, brandy, rum, vodka, whisky, tequila
and tequila-flavoured spirits) are concentrated forms of potable alcohol obtained through the process
of distillation. Ethyl alcohol and water combined account for almost all of their content. The average
alcohol content for distilled spirits relevant to the present dispute ranges from around 25 per cent to
40 per cent (50 to 80 degrees under proof). Distilled spirits of the same type tend to have similar
alcohol content.®** They are all translucent, with colours that range from clear (transparent) to golden

%> Appellate Body Report, Japan — Alcoholic Beverages 11, pp. 21-22, DSR 1996:1, p. 97, at p. 114.

%6 See for example Panel Report, Thailand — Cigarettes (Philippines), paras. 7.441-7.442. See also
European Union's opening statement at second substantive meeting, para. 62.

%7 Appellate Body Report, EC — Asbestos, para. 109.

%8 See Panel Report, Japan — Alcoholic Beverages II, para. 6.22; Panel Report, Korea — Alcoholic
Beverages, para. 10.57. See also Philippines' first written submission, para. 59; Philippines' second written
submission, paras. 16-17.

%9 Appellate Body Report, Japan — Alcoholic Beverages 11, pp. 19-21, DSR 1996:1, p. 97, at 112-114.

%0 Appellate Body Report, Canada — Periodicals, p. 21, DSR 1997:1, p. 449, at p. 468. See also,
Appellate Body Report, Japan — Alcoholic Beverages Il, pp. 19-21, DSR 1996:1, p. 97, at pp. 112-114.

%1 Appellate Body Report, EC — Asbestos, para. 110 (the reference in that case was to the likeness
analysis under Article I11:4 of the GATT 1994, rather than under Article 111:2. We find no reason, however,
why the statement should not also be applicable to Article 111:2).

%% See paras. 2.22, 2.57, 2.58, 2.62, 2.63, 2.64, 2.65, 2.70, 2.71, 2.76, 2.77, 2.82, 2.83 and 2.89 above.
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or mahogany.** Consumption of distilled spirits may cause similar physiological effects on humans,
due to the presence of ethyl alcohol.***

7.36  Traditionally, the colour, flavour and aroma associated with specific distilled spirits are a
result of the particular distillation of ethyl alcohol from certain raw materials, such as wine or fortified
wine, sugar molasses, wheat, barley or malt, or agave, and of its production process.

7.37  Alternative processes involve the use of non-traditional raw materials in creating final
products that closely mimic traditional products. In these circumstances, a panel should focus its
"likeness™ analysis on the physical qualities and characteristics of the final product, and not on the
different raw materials used. The difference in raw materials would only be relevant to the extent that
it results in final products that are not similar. This approach was followed by the panel on Mexico —
Taxes on Soft Drinks, when comparing beet sugar with cane sugar, and when comparing soft drinks
and syrups sweetened with non-cane sugar sweeteners (including high-fructose corn syrup) with soft
drinks and syrups sweetened with cane sugar.**> We consider that this is the approach we should use
in the present case. We will therefore focus on the physical qualities and characteristics of the
distilled spirits as final products, and not on those of the raw materials or production processes used to
make the final products.

7.38  The evidence suggests that distilled spirits produced in the Philippines from the designated
raw materials (specifically, sugar cane molasses) closely replicate, in terms of physical characteristics,
including colour, flavour and aroma, the distilled spirits, such as gin, brandy, vodka, whisky or
tequila, produced from other raw materials through traditional methods.**® Producers of distilled
spirits from designated raw materials achieve such similarity through the production process.
Depending on the specific spirit being produced, this process may involve stripping the ethyl alcohol
made from designated raw materials from its natural congeners, and/or adding natural or artificial
flavourings.

7.39  With respect to these physical qualities and characteristics — colour, flavour and aroma — on
the basis of the evidence before us, we conclude that there is no difference between imported and
domestic Philippine distilled spirits, nor between distilled spirits made from the designated materials
and those made from other materials.

7.40  The Philippines refers to differences in the chemical composition of different brands of
spirits, as well as in the organoleptic properties of different spirits.*” In terms of chemical
composition, the Philippines compares the congener content of a number of “sugar-based spirits™ with
that of a number of "non sugar-based spirits" of the same type (gins, brandies and whiskies). The gas
chromatography studies indeed show evidence of differences in the chemical composition between
the brands.>® However, we do not consider that this evidence assists us in our likeness analysis
because the differences in chemical composition between spirits made from the same raw materials,
as reported in these gas chromatography studies, are in most cases greater than those between spirits

%% See paras. 2.25, 2.26, 2.55, 2.62, 2.69, 2.70, 2.75, 2.76, 2.81 and 2.87 above.

%4 See para. 2.27 above.

% panel Report, Mexico — Taxes on Soft Drinks, paras. 8.30-8.31 and 8.131.

%% See paras. 2.25, 2.55, 2.62, 2.75, 2.81 and 2.87 above. For the purpose of the current dispute, this
point is irrelevant in the case of rum. As will be noted below, rum is produced through the traditional method,
from the fermentation of sugar cane molasses, both in the Philippines and abroad. Moreover, the parties agree
that imported and domestic rums should be considered "like products”. See para. 7.44 below.

%7 See Philippines' first written submission, paras. 105, 138, 149 and 164; exhibit PH-80.

%% See European Union's second written submission, paras. 60-67; United States' opening statement at
first substantive meeting, para. 12.
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made from different raw materials.**® Consequently, the difference in chemical composition does not
show a distinction between spirits made from designated raw materials and those made from other
raw materials. We also find evidence that each of the different types of distilled spirits has specific
organoleptic properties. Furthermore, within each type of distilled spirit, different brands, and even
subproducts within each brand, may have differences in colour, flavour and aroma. There is,
however, no evidence that these differences in organoleptic properties create a distinction between
distilled spirits made from the designated materials and distilled spirits made from other materials
such that they could be divided into two separate and identifiable groups.*®

7.41  We now address the physical properties of specific types of distilled spirits relevant for this
dispute.

7.42  With respect to gin, all gins are transparent and all have the characteristic flavour and aroma
associated with the presence of juniper berries. The spirit can also have traces of other botanical
products. Irrespective of the raw materials from which they are made, all the gins at issue share the
same organoleptic characteristics, which are common to traditional gins.** This is so, even though
gas chromatography indicates that there may be differences in the chemical composition of different
brands of gins, which may not necessarily result from the use of different raw materials. Accordingly,
there is no evidence of perceptible differences between the physical qualities and characteristics of
imported gins and domestic Philippine gins, nor between those of gins made from the designated raw
materials and gins made from other raw materials.*%

7.43  Turning to brandy, according to the evidence, all the brandies at issue have an alcohol content
of between 32.5 and 40 per cent and a colour that, depending on the specific brand, ranges from
golden to mahogany, regardless of the raw materials used in their production, and whether the brandy
is domestic Philippine or imported. Traditional brandies retain the elements that naturally result from
their distillation process. In contrast, domestic Philippine brandies are produced by stripping the ethyl
alcohol made from sugar cane molasses of the congeners that provide its original colour, odour and
taste and subsequently adding flavouring and other ingredients to the resulting neutral spirit, so that
the final product has the taste normally associated with brandy. This is so, even though gas
chromatography indicates that there may be differences in the chemical composition of different
brands of brandies, which may not necessarily result from the use of different raw materials.
Therefore, irrespective of the raw materials from which they are made, all the brandies in the current
dispute share the same organoleptic characteristics. Accordingly, there is no evidence of perceptible

9 For example, in the case of the gas chromatography results provided by the Philippines on whiskies,
the differences in five of the eight identified congeners (acetal, acetaldehyde, isoamyl alcohol, methanol and
n-propanol) are reported to be greater between two "non-sugar based" whiskies, than between one "non-sugar
based” and one "sugar-based" whisky. In the case of the gas chromatography results provided by the
Philippines on brandies, the differences in five of the seven identified congeners (acetal, acetaldehyde, isoamyl
alcohol, isobutanol and methanol) are reported to be greater between two "non-sugar based" brandies, than
between one "non-sugar based" and one "sugar-based" brandy. Finally, in the case of the gas chromatography
results provided by the Philippines on gins, the differences in four of the five identified congeners (isoamyl
alcohol, isobutanol, methanol and n-propanol) are reported to be greater between two "sugar based" gins, than
between one "non-sugar based" and one "sugar-based" gin. See European Union's second written submission,
paras. 63-65; Philippines' first written submission, paras. 138, 149 and 164. See also exhibit PH-80. For the
purpose of comparing the congener concentrations reported by the Philippines, the Panel assumed that the
values identified as "Not Detectable" (ND) are equal or close to zero.

%00 See para. 2.26 above.

01 As noted above, the Philippines agrees that domestic gins have "the organoleptic characteristics of
[traditional] gin". See para. 2.55 above; Philippines' comments to European Union's response to Panel question
No. 78, para. 18.

%02 See paras. 2.25 and 2.55 above.
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differences between the physical qualities and characteristics of imported brandies and domestic
Philippine brandies, nor between brandies made from the designated raw materials and brandies made
from other raw materials.**

7.44  With regard to rum, all rums, both imported and domestic Philippine, are made from the
fermentation of sugar cane molasses. Depending on their brand and presentation, rums have a colour
that ranges from transparent to golden or mahogany. All parties agree that there is no difference
between the physical qualities and characteristics of imported rums and domestic Philippine rums and

that both should be considered "like products".**

7.45 In the case of vodka, all vodkas are neutral spirits. Irrespective of the raw materials from
which they are made, all relevant vodkas in the current dispute share the same organoleptic
characteristics, including the fact that they are transparent. Accordingly, there is no evidence of
perceptible differences between the physical qualities and characteristics of imported vodkas and
domestic Philippine vodkas, nor between those of vodkas made from the designated raw materials and
vodkas made from other raw materials.**

7.46  In the case of whisky, irrespective of the raw materials from which they are made, all the
whiskies at issue share the same organoleptic characteristics, including the fact that all have a golden
colour. Traditional whiskies retain the elements that naturally result from their distillation process. In
contrast, domestic Philippine whiskies are produced by stripping the ethyl alcohol made from sugar
cane molasses of the congeners that provide its original colour, odour and taste, and subsequently
adding flavouring and other ingredients to the resulting neutral spirit, so that the final product has the
taste normally associated with whisky. This is so, even though gas chromatography indicates that
there may be differences in the chemical composition of different brands of whiskies, which may not
necessarily result from the use of different raw materials. Therefore, irrespective of the raw materials
from which they are made, all the whiskies in the current dispute share the same organoleptic
characteristics. Accordingly, there is no evidence of perceptible differences between the physical
qualities and characteristics of imported whiskies and domestic Philippine whiskies, nor between
whiskies made from the designated raw materials and whiskies made from other raw materials.“*

7.47  Finally, all tequilas and tequila-flavoured spirits, irrespective of the raw materials from which
they are made, share the same organoleptic characteristics, including the fact that all are either
transparent or pale gold in colour. Traditional tequilas retain the elements that naturally result from
their distillation process from agave. In contrast, domestic Philippine tequilas and tequila-flavoured
spirits are produced by stripping the ethyl alcohol made from sugar cane molasses of the congeners
that provide its original colour, odour and taste, and subsequently adding flavouring and other
ingredients to the resulting neutral spirit, so that the final product has the taste normally associated
with tequila. Accordingly, there is no evidence of perceptible differences between the physical
qualities and characteristics of imported tequilas and domestic Philippine tequilas and
tequila-flavoured spirits, nor between tequilas or tequila-flavoured spirits made from the designated
raw materials and traditional tequilas made from agave.*"’

%03 See paras. 2.25 and 2.62 above.
%04 See para. 2.69 above.

%05 See paras. 2.25 and 2.75 above.
%% See paras. 2.25 and 2.81 above.
7 See paras. 2.25 and 2.87 above.
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(i) End uses

7.48  We will now focus on the extent to which the different types of spirits at issue are capable of
serving the same, or similar, end uses. In this respect, the evidence suggests that all distilled spirits
relevant in the present dispute share the same end uses, namely "thirst quenching, socialization,
relaxation, pleasant intoxication".*® In addition, all distilled spirits may be drunk straight or with ice,
diluted with soft drinks or fruit juices or used in the preparation of cocktails.””® The end uses of each
distilled spirit, and the manner in which each is drunk, does not depend on the origin of the spirit
(domestic or imported), nor on the raw materials used in its production.”® In other words, there is no
evidence of any differences between the end uses of the relevant imported spirits and domestic
Philippine distilled spirits, nor between the end uses of spirits made from the designated raw materials
and those made from other raw materials.

(iii)  Consumers' tastes and habits

749  We now turn to consider the extent to which consumers are willing to use the different
products to perform the same, or similar, functions ("consumers' tastes and habits").***

7.50  We have noted above that the evidence suggests that in the Philippines’ market for distilled
spirits certain factors, such as price, but also information, distribution, brand recognition, habits and
tastes, limit the ability or willingness of consumers to switch brands. As indicated in the survey by
Abrenica & Ducanes from the University of Philippines School of Economics provided by the
Philippines, the characteristics of specific distilled spirits are known to consumers through personal
experience or product reputation. Even if consumers have information about specific products, habits
and tastes may create brand loyalty that can limit their propensity to switch brands.*? Furthermore, a
large proportion of households in the Philippines have significant income and expenditure constraints,
which in turn limit the ability of certain consumers to purchase distilled spirits.*"

7.51  We have also noted that, generally speaking, imported brands tend to be more expensive in
the Philippines (even before taxes) than the corresponding domestic brands of the same type of
distilled spirit. However, there are a number of high-priced domestic Philippine distilled spirits, as
well as less expensive imports.*** Although some establishments (especially small retail stores) that
offer domestic Philippine distilled spirits do not carry imported distilled spirits, other outlets where
imported spirits are sold either for consumption on the premises (such as bars or restaurants) or off the
premises also offer domestic Philippine spirits.**> Marketing campaigns for distilled spirits are very
similar; there is no indication that those campaigns are different for imported distilled spirits than for
domestic Philippine distilled spirits, nor for spirits made from the designated raw materials than for
those made from other raw materials.*'®

7.52  With regard to the competitive relationship between the relevant products, parties have
provided different studies of consumers' perceptions in the Philippines' distilled spirits market. The
complainants submitted a survey by Euromonitor International suggesting that consumers in the
Philippines would be more willing to purchase imported distilled spirits if the price of those spirits

“%8 European Union's first written submission, para. 64. See para. 2.38 above.
%% See para. 2.39 above.

19 See paras. 2.38 and 2.39 above.

411 Appellate Body Report, EC — Asbestos, para. 117.

12 See para. 2.45 above.

13 See paras. 2.31-2.32 above.

4 See para. 2.36 above.

13 See para. 2.41 above.

18 See para. 2.42 above.
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decreases and the price of domestic Philippine spirits increases, even if the prices of imported spirits
remains higher than those of domestic spirits.**’ In turn, the Philippines submitted a survey by
Abrenica & Ducanes that concludes that there is low price elasticity in the Philippine domestic
distilled spirits market and, therefore, local and imported brands of distilled spirits are
non-substitutable. The same survey suggests that narrowing price differentials between imported
distilled spirits and domestic Philippine distilled spirits would only result in a small change in their
respective market shares.*®

7.53  The Philippines and the complainants have criticized the methodology and the conclusions of
the studies on consumers perceptions submitted by the opposing party.**® The Philippines questions,
for example, whether the Euromonitor International survey can serve as an indication of price
elasticity of substitution between distilled spirits made from the designated raw materials and those
made from other raw materials.*® Likewise, the complainants raise doubts about the "validity of [the]
findings on cross-price elasticities” contained in the Abrenica & Ducanes survey.*?*

7.54  The Euromonitor International survey is described as an evaluation on "consumers'
price-based purchase preferences for different distilled spirit types across consumers in the
Philippines that consume distilled spirits at least one time per month".*? It states that it is based on "a
guantitative online survey, carried out by a structured standard questionnaire with closed-end
questions applied to individuals of a representative sample of the population under review".*”® The
survey report contains a section on "price elasticity”, which concludes that "[o]verall, the closer the
price between imported and domestic spirits, the more likely consumers are to increase their
consumption of imports while decreasing their consumption of domestics."*** In the same section, the
report adds that:

"On average, at an import price decrease of 25% and domestic increase of 50%,
consumers were 4.9% more willing to purchase imports and 4.0% less likely to
purchase domestics”; "On average, at an import price decrease of 40% to 60% and
domestic increase of 100% to 200%, consumers were 10.1% more willing to purchase
imports and 6.5% less likely to purchase domestics™*?*; and, "If price were no issue,
on average, consumers were 43% more likely [to] purchase local brands and 86%

more likely to purchase imported ones."*?

“7 Euromonitor International survey in exhibits EU-41 and US-41. See para. 2.43 above.

8 Abrenica & Ducanes survey from the University of Philippines School of Economics in exhibit
PH-49. See para. 2.44 above.

19 See for example European Union's second written submission, paras. 97-103; United States' second
written submission, paras. 51-52; Philippines' first written submission, paras. 180-182, 240-241 and 268;
Philippines' second written submission, paras. 66-67; Philippines' opening statement at second substantive
meeting, paras. 25, 29 and 33; Philippines' comments to European Union's and United States' responses to
Panel question No. 83, paras. 19-23; and exhibits EU-101, EU-102 and US-48.

%20 phjlippines' first written submission, para. 241.

%21 See for example European Union's second written submission, para. 101. See also United States'
second written submission, paras. 51-52.

%22 Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market”, in exhibits EU-41 and US-41, p. 5.

423 Euromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, p. 6.

24 bid., p. 9.

“25 |hid.

%28 |bid., pp. 30 and 33.
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7.55  The survey by Abrenica & Ducanes is an econometric study based on a marketing analysis
that attempts to estimate cross-price elasticity for imported distilled spirits and domestic Philippine
distilled spirits. It states that it is based on a "conjoint choice experiment"” "using stated preferences of
consumers in response to hypothetical adjustments in prices".*”” According to this survey, a
narrowing of price differentials between imported distilled spirits and domestic Philippine distilled
spirits results in a small change in their respective market shares.*”® The same survey also concludes
that, if the excise tax is imposed at a uniform rate on all distilled spirits in the Philippines, the share of
imported spirits would increase between 16 and 17 per cent (from a current level of 9.4 per cent to
between 10.9 to 11 per cent). Likewise, if the excise tax is imposed at similar ad valorem rates on all
distilled spirits in the Philippines, the share of imported spirits would increase to between 13 and
19 per cent (from a current level of 9.4 per cent to between 10.6 to 11.2 per cent). Finally, the survey
concludes that if the excise tax is completely removed on all distilled spirits, the market share of
imported spirits would increase by about 24.5 per cent (from a current level of 9.4 per cent to around
11.7 per cent).** Similar variations are reported in the survey to occur in the market shares of
specific imported distilled spirits such as gin, brandy, vodka and whisky. In contrast, no significant
variation is reported to occur in the shares of imported rum in these scenarios.**® The Abrenica &
Ducanes survey estimates cross-price elasticities for imported and domestic distilled spirits in the
Philippines market to range between -0.01 and 0.07, which it considers "low". The authors then

conclude that "local and imported brands [of distilled spirits are] non-substitutable™.***

7.56  The Euromonitor International report is not an attempt to estimate and provide figures for the
cross-price elasticity for imported distilled spirits and domestic Philippine distilled spirits.
Furthermore, the conclusions in both the Euromonitor International report and the Abrenica &
Ducanes survey with respect to variations in the quantities consumed of imported distilled spirits and
domestic Philippine distilled spirits are based on scenarios where the prices of imported and domestic
spirits are both said to change at the same time.”*?>  Accordingly, it is not possible to conclude from
either the Euromonitor International survey or the Abrenica & Ducanes survey whether the
hypothetical increase in consumption of imported distilled spirits would be attributable to the increase
in price of domestic Philippine spirits, or to the reduction in price of imported spirits, or to some
combination of both factors.

7.57  We will consider the studies of consumers' perceptions provided by the parties in more detail
when looking at the issue of the competitive relationship in the Philippines’ market between the
distilled spirits relevant in the present dispute, under the second sentence of Article I11:2. For now, it
is sufficient to recall that we have already noted*® that both studies suggest that a simultaneous

T Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, p. 2.

‘%8 See Ibid., p. 14.

29 See Ibid., p. 14.

%0 See Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, pp. 13-14. The survey
considered selected distilled spirits brands of gin, brandy, rum, vodka and whisky. It did not include brands of
tequila or tequila-flavoured spirits. The lack of significant variation in the market share of imported rum
reported in the survey may be related to the fact that the imported rum brand selected (Bacardi) enjoys the
Section 141(a) flat tax rate applicable to spirits produced with designated raw materials. See para. 2.74 above.

1 See Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, pp. 2 and 20. It is worth noting
that the same study concludes that "beer and liquor [distilled spirits] are substitutes.” 1bid., p. 16.

32 For example, the structure of the choices given to respondents creates a starting point bias, as well
as some shortcomings associated with the regression model used for the calculations (a mixed logit model). See
exhibits EU-101, EU-102 and US-48.

*%% See para. 2.45 above.



WT/DS396/R
WT/DS403/R
Page 64

increase in the price of domestic Philippine distilled spirits and decrease in the price of imported
spirits, such as that which would result from an equalization in the respective levels of the excise tax,
could result in the substitution of the consumption of domestic spirits for imported spirits in the
Philippines market. This refers both to distilled spirits as a general category, as well as to specific
spirits such as gin, brandy, vodka and whisky.

7.58  The Philippines has also argued that, because of the difference in the purchasing power of its
population, the Philippine domestic market is segmented into two groups. According to the
Philippines, one of these segments, corresponding to the majority of the Philippine population, would
only be able to consume distilled spirits made from designated raw materials. In contrast, the other
segment, which would represent a minority of the population, would consume distilled spirits made
from other raw materials.*** The Philippines suggests that the market segmentation “reflects the
existence of at least two different groups of ‘consumers' in the Philippines, each with a different set of
tastes, habits, perceptions and behaviour."*®> This market segmentation would be a result of the
purchasing power disparity in the Philippine population, as well as the "significantly different"
attributes offered by imported spirits and domestic spirits.**°

7.59  The evidence suggests that, because of their income and expenditure constraints, a large
proportion of the Philippine population has a limited ability to purchase distilled spirits beyond certain
price levels. The Philippines' argument on market segmentation, however, assumes the existence of
two separate population groups, with distinct consumption patterns. The Philippines has not provided
any evidence to substantiate this assertion. While, generally speaking, imported brands tend to be
more expensive than the corresponding domestic brands of the same type of distilled spirit, there are a
number of high-priced domestic Philippine spirits, as well as less expensive imports.*” Further, in
terms of income, the population in the Philippines does not appear to be divided into two separate
groups, but is rather distributed along a continuum of income brackets. A large proportion of
Philippine consumers may not have access to high-priced spirits, including those made from other
than designated raw materials. Many consumers, however, may be able to purchase high-priced
spirits, at least on special occasions. The situation in this respect is similar to that examined by the
panel on Korea — Alcoholic Beverages, when considering the argument of whether high-priced spirits
are akin to luxury automobiles:

"Korea offers an analogy between the alcoholic beverage market and the automobile
market which we do not find particularly useful. Korea argues that the imported
products are Ferraris compared to soju's Renault Clio. However, the analogy is inapt.
Automobiles are durable goods of great value relative to income that are only
purchased periodically, generally only once every several years. It is probable that
the purchaser of a Renault Clio has no option to purchase a Ferrari which might cost
considerably more than the Clio purchaser's annual salary. Alcoholic beverages, on
the other hand, are consumer goods which are purchased frequently, and even the
Clio purchaser can afford to purchase a bottle of a more expensive beverage at least
occasionally. The ratios between $10 and $100 products may be the same as between

%% See for example Philippines' first written submission, paras. 177-188; Philippines' second written
submission, paras. 3, 40 and 42.

> Philippines' first written submission, para. 178. See also Philippines' response to Panel question
No. 17, paras. 19-23.

“% philippines' first written submission, para. 178. As noted below, this argument was not raised as a
request for differential and more-favourable treatment as a developing country Member under the WTO
Agreements. See para. 7.195 below.

37 See paras. 2.36 and 7.51 above.
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$10,000 and $100,000 products, but the purchasing decisions of ordinary consumers
in the two situations are quite distinct."*®

7.60  We find no evidence of the existence of two separate distilled spirit markets in the Philippines
that reflect different levels of purchasing power, i.e. one that would consume distilled spirits made
from designated raw materials, and another that would consume distilled spirits made from other raw
materials.

7.61  As an additional point related to consumer perceptions, we note that the domestic distilled
spirits in the Philippines, irrespective of the raw materials from which they are made, are labelled as
either gin, brandy, rum, vodka, whisky, tequila or tequila-flavoured spirits. In the case of brandy and
whisky, for example, the domestic Philippine products are labelled as "brandy"” or "whisky", and not
as "blended brandy", "compounded brandy" or " compound whisky". Generally speaking, labels of
domestic Philippine distilled spirits made from the designated raw materials tend to mimic or replicate
the names of products and designs of the similar imported spirits made from other raw materials. The
raw materials used in the manufacture of domestic Philippine distilled spirits are not mentioned on the
labels. Thus, there is nothing that would suggest to the consumer that these products are different

from imported spirits made from other raw materials.**

7.62  In conclusion, the evidence suggests that, with respect to their tastes and habits, consumers in
the Philippines are willing to consume distilled spirits, whether imported or domestic, irrespective of
the raw materials from which they are made, to perform similar functions. In other words, despite the
shortcomings of the studies submitted by the parties with regard to the competitive relationship
between the relevant products, we consider that there is enough evidence to suggest a significant
degree of competitiveness or substitutability for those distilled spirits in the Philippines market.

(iv) Tariff classification

7.63  All distilled spirits at issue in this dispute, whether imported or domestic, and irrespective of
the raw materials from which they are made, fall within the Harmonized System (HS) heading 2208,
which refers to "undenatured ethyl alcohol of an alcoholic strength by volume of less than 80% vol;
spirits, liqueurs and other spirituous beverages".**® We consider that the fact that all distilled spirits at
issue in this dispute, irrespective of the raw materials from which they are made, fall within the
Harmonized System (HS) heading 2208 provides an indication of similarity.

7.64  With respect to specific distilled spirits, at the six-digit code level there are differences for
each type of distilled spirit relevant in the present dispute, namely, gin, brandy, rum, vodka, whisky,
tequila and tequila-flavoured spirits. We consider, not only the description of the relevant products in
the HS subheadings, but also the text of the HS Explanatory Notes (HSEN). Although the HSEN are
not binding, for the reasons explained below we find them to be useful for our analysis.***

7.65  In the case of gin, HS subheading 2208.50 covers "Gin and Geneva", irrespective of the raw
materials from which they are made, as spirituous beverages "containing the aromatic principles of
juniper berries".*** In other words, the six-digit subheading for gin does not distinguish between

spirits based on the raw materials from which they are made.

“%8 panel Report, Korea — Alcoholic Beverages, para. 10.74.

%9 See paras. 2.57, 2.63, 2.64, 2.65, 2.77, 2.82, 2.83 and 2.88 above.

0 See para. 2.49 above.

“1 See Appellate Body Report, EC — Chicken Cuts, para. 224; Panel Reports, China — Auto Parts,
para. 7.410; Panel Report, EC — IT Products, para. 7.1450.

#2 See para. 2.52-2.54 and 2.56 above.
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7.66 In the case of brandy, HS subheading 2208.20 covers "brandy" as a "[Spirit] obtained by
distilling grape wine or grape marc"; accordingly, brandies made from sugar cane molasses (or other
designated raw materials) would not fall under this subheading.*”®* In other words, brandies may be
classified in different six-digit subheadings, depending on the raw materials from which they are
made. This is confirmed by the statements of all the parties and Australia.**

7.67  In the case of rum, HS subheading 2208.40 covers all rums relevant in this dispute, whether
imported or domestic, as they are all "[S]pirits obtained by distilling fermented sugarcane products”
(more specifically, sugar cane molasses).**

7.68 In the case of vodka, HS subheading 2208.60 covers "Vodka", irrespective of the raw
materials from which it is made.**® In other words, the six-digit subheading for vodka does not
distinguish between spirits based on the raw materials from which they are made.**’

7.69  In the case of whisky, subheading 2208.30 covers "Whiskies", as spirits made from a "mash
of cereal grains™ (such as barley, oats, rye, wheat, corn); accordingly, whiskies made from sugar cane
molasses (or other designated raw materials) would not fall under this subheading.**® In other words,
it seems that whiskies may be classified in different six-digit subheadings, depending on the raw
materials from which they are made. This is confirmed by the statements of the parties and
Australia.**

7.70  Finally, there is no specific six-digit subheading for "tequila” or "tequila-flavoured spirits".**°
In other words, tariff classification provides no additional guidance at this level to determine
similarity among tequila and tequila-flavoured spirits.

7.71  The review above indicates that at a six-digit level the HS is not conclusive. The product
description in the HS subheadings for brandy, rum and, to a lesser extent, whisky, in light of the
applicable HSEN, takes into account the raw material used for the production of the distilled spirit.
At the same time, for other relevant distilled spirits such as gin, vodka and tequila the distilled spirit is
classified irrespective of the raw material used for the production of the ethyl alcohol used for the
spirit. Consequently, we take note that, at the six-digit level, the HS classification does not give us a
conclusive guidance.

3 See para. 2.52-2.54 and 2.62 above.

4 European Union's first written submission, footnote 109 to para. 94; European Union's response to
Panel question No. 43, paras. 67-69; United States' response to Panel question No. 43, paras. 34-35;
Philippines' first written submission, paras. 190-200; Philippines' response to Panel question No. 43;
Australia’s response to Panel question No. 1. But see India's response to Panel question No. 1.

> See para. 2.52-2.54 and 2.69 above.

6 See para. 2.52-2.54 and 2.75 above.

“7 European Union's response to Panel question No. 43, paras. 67-69; United States' response to Panel
question No. 43, paras. 34-35; Philippines' first written submission, paras. 190-200; Philippines' response to
Panel question No. 43; India's response to Panel question No. 1. But see Australia's response to Panel question
No. 1.

8 See para. 2.52-2.54 and 2.81 above.

9 United States' response to Panel question No. 43, paras. 34-35; Philippines' first written submission,
paras. 190-200; Philippines' response to Panel question No. 43; Australia's response to Panel question No. 1.
But see European Union's response to Panel question No. 43, paras. 67-69; India's response to Panel question
No. 1.

0 See para. 2.52-2.54 and 2.87 above.
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(V) Internal regulations

7.72  With respect to domestic regulations on distilled spirits in the Philippines, we have noted that
local ordinances against drunk driving do not distinguish between imported and domestic spirits, nor
between spirits made from the designated materials and those made from other materials. Nor is a
distinction made in local ordinances with respect to "the sale, dispensation and/or distribution of

alcoholic beverages".***

7.73  We find further confirmation of similarity in the language used in the Philippines' domestic
legislation. Republic Act No. 9334, one of the relevant instruments in the present dispute, defines
"Spirits or distilled spirits" as "the substance known as ethyl alcohol, ethanol or spirits of wine,
including all dilutions, purifications and mixtures thereof, from whatever source, by whatever process
produced, and shall include whisky, brandy, rum, gin and vodka, and other similar products or
mixtures."*** In other words, Republic Act No. 9334 refers to distilled spirits as "similar”, without
distinguishing between spirits made from different raw materials or through different production
processes.

7.74  We note the Philippines' argument that whisky and brandy made from the designated raw
materials would be prohibited by law from being marketed as whisky or brandy in the European
Union and the United States, as those products would not meet the applicable standards.”*®* Even if
this is the case, however, we find this to be irrelevant for our analysis. As the Philippines argues, the
relevant market in which to make the determination of "likeness" is the Philippines market, and not
others. In the words of the Philippines, "[t]he Panel must ... examine whether the evidence shows that
the products are 'like' products and/or 'directly competitive or substitutable’ in the Philippines
market."*** The important issue for us is that the Philippines allows whisky and brandy made from
the designated raw materials to be marketed as whisky or brandy.

(vi) Conclusions on "likeness"

7.75 Based on the above analysis, we find that, with respect to the physical qualities and
characteristics of the products, as well as with regard to their end uses, there is similarity between all
the relevant imported and domestic distilled spirits, irrespective of whether they are made from the
designated raw materials or from other raw materials.

7.76  With respect to consumers' tastes and habits, some elements, such as the manufacturers'
marketing campaigns, suggest similarity between all distilled spirits relevant in the present dispute.
Despite the shortcomings of the studies submitted by the parties with regard to the competitive
relationship between the relevant products, we have also found enough evidence to suggest a
significant degree of competitiveness or substitutability for those distilled spirits in the Philippines
market. Moreover, the labels of domestic distilled spirits made from designated raw materials do not
suggest to the consumer that these products are different from imported spirits made from other raw
materials. With respect to tariff classification, the fact that all distilled spirits at issue in this dispute,
irrespective of the raw materials from which they are made, fall within the HS heading 2208 is a
further indication of their similarity. Finally, domestic regulations on distilled spirits in the
Philippines do not distinguish between imported and domestic spirits, nor between spirits made from
the designated raw materials and those made from other raw materials.

! See para. 2.30 above.

%52 See exhibits EU-2, US-2 and PH-4, p. 3 (emphasis added).

%53 philippines' first written submission, paras. 11-12, 125-128, 131-133, 141-143; Philippines' opening
statement at first substantive meeting, para. 16.

“*% Philippines' first written submission, para. 59.
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7.77  Having considered all these factors, we conclude that the distilled spirits at issue in the
present dispute, whether imported or domestic, and irrespective of the raw materials from which they
are made, are "like products” within the meaning of the first sentence of Article I1l:2 of the
GATT 1994.

7.78  Inaddition, since the complainants have asked for determinations concerning specific types of
distilled spirits, we now turn to each type of spirit (gin, brandy, rum, vodka, whisky, tequila and
tequila-flavoured spirits), in order to consider whether those spirits, imported or domestic and
irrespective of the raw materials from which they are distilled, are "like products".

7.79  Specifically, in the case of rum, all parties agree that both domestic and imported spirits are
made from the same raw material (namely, sugar cane molasses) and are like products.**®

7.80  With regard to the physical qualities and characteristics of the remaining distilled spirits
relevant in the present dispute (gin, brandy, vodka, whisky, tequila and tequila-flavoured spirits),
there is similarity between imported spirits and domestic Philippine spirits, irrespective of the raw
materials from which they are made. We consider it particularly important that the production
process for each type of distilled spirit in the Philippines is designed to ensure, as far as possible, that
the final product has similar physical characteristics, in terms of its colour, flavour and aroma, to
distilled spirits made from other raw materials. In other words, the process of production is such that
the organoleptic physical qualities and characteristics of imported gin are similar to those of domestic
Philippine gin, irrespective of the raw materials from which they are made; those of imported brandy
are similar to those of domestic Philippine brandy, irrespective of the raw materials from which they
are made; those of imported vodka are similar to those of domestic Philippine vodka, irrespective of
the raw materials from which they are made; those of imported whisky are similar to those of
domestic Philippine whisky, irrespective of the raw materials from which they are made; and those of
imported tequila are similar to those of domestic Philippine tequila or tequila-flavoured spirits,
irrespective of the raw materials from which they are made.*®

7.81  With regard to the end uses of specific types of distilled spirits, there is similarity between
imported and domestic spirits, irrespective of the raw materials from which they are made. Specific
types of distilled spirits share the same end uses common to all distilled spirits, namely "thirst
quenching, socialization, relaxation, pleasant intoxication".**" Additionally, each specific type of
distilled spirit, imported or domestic, is normally consumed in a similar manner (straight or with ice,
diluted with soft drinks or fruit juices or used in the preparation of the same type of cocktails)

irrespective of the raw materials from which it is made.*®

7.82  With regard to the consumers' tastes and habits for specific types of distilled spirits, there is
enough evidence to suggest similarity between imported spirits and domestic Philippine spirits,
irrespective of the raw materials from which they are made. Manufacturers' marketing campaigns
make no distinction among the specific types of spirits, which suggests a closer similarity than the
general similarity we have already found between all distilled spirits relevant in the present dispute.
We have already found that the evidence submitted by the parties suggests a significant degree of
competitiveness or substitutability for those distilled spirits in the Philippines market. We have also
noted that the Abrenica & Ducanes survey submitted by the Philippines notes how a change in the
rates of the excise tax on distilled spirits could lead to an increase in the share of specific imported

> See para. 2.69 above.

%% See paras. 2.25and 7.38 above.
7 See paras. 2.38 and 7.48 above.
*%8 See paras. 2.39 and 7.48 above.
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spirits such as gin, brandy, vodka and whisky.459 Moreover, as noted above, the labels of domestic
Philippine distilled spirits made from designated raw materials do not suggest to the consumer that
these products are different from imported spirits made from other raw materials.

7.83  With respect to tariff classification, the evidence suggests that the respective six-digit
subheadings for gin and vodka (2208.50 and 2208.60, respectively) make no distinction between
different distilled spirits based only on the raw materials from which they are made.*® Tariff
classification provides no guidance at this level to determine similarity in the case of tequila and
tequila-flavoured spirits.**  The evidence suggests that brandies and whiskies may be classified in
different six-digit subheadings, depending on the raw materials from which they are made. In other
words, only brandy based on grape wine or grape marc (and not brandy made from the designated raw
materials, including sugar cane molasses) would be covered by HS subheading 2208.20 and only
whisky made from cereal grains, such as barley, oats, rye, wheat and corn (and not whisky made from
the designated raw materials, including sugar cane molasses) would be covered by HS subheading
2208.30.%? Based on the totality of the evidence, we consider that tariff classification does not
exclude the similarity between domestic and imported distilled spirits, made respectively from the
designated materials or from other raw materials.

7.84  Finally, we have noted that domestic regulations on distilled spirits in the Philippines do not
distinguish between imported spirits and domestic spirits, nor between spirits made from the
designated materials and those made from other materials.*®®

7.85  Having considered all these factors, we conclude that the specific distilled spirits at issue in
the present dispute — namely, gin, brandy, rum, vodka, whisky, tequila and tequila-flavoured spirits —
whether imported or domestic, and irrespective of the raw materials from which they are made, are
"like products” within the meaning of the first sentence of Article I1l:2 of the GATT 1994.
Specifically:

€)) Gin made in the Philippines from the designated raw materials is "like" imported gin
made from other raw materials, within the meaning of the first sentence of
Article 111:2 of the GATT 1994;

(b) Brandy made in the Philippines from the designated raw materials is "like" imported
brandy made from other raw materials, within the meaning of the first sentence of
Article 111:2 of the GATT 1994;

(c) Rum made in the Philippines is "like" imported rum, within the meaning of the first
sentence of Article 111:2 of the GATT 1994;

(d) Vodka made in the Philippines from the designated raw materials is "like™ imported
vodka made from other raw materials, within the meaning of the first sentence of
Article 111:2 of the GATT 1994;

©) Whisky made in the Philippines from the designated raw materials is "like" imported
whisky made from other raw materials, within the meaning of the first sentence of
Acrticle I11:2 of the GATT 1994; and,

% See Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, pp. 13-14.

“%0 See paras. 7.65 and 7.68 above.

%! See para. 7.70 above.

%62 See paras. 7.66 and 7.69 above.

%63 See paras. 2.30 and 7.72 above.
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4] Tequila and tequila-flavoured spirits made in the Philippines from the designated raw
materials are "like" imported tequila made from other raw materials, within the
meaning of the first sentence of Article 111:2 of the GATT 1994.

(vii)  Excess taxation

7.86  As noted above, the European Union and the United States argue that the excise tax on
imported distilled spirits made from raw materials other than those designated in the Philippines'
legislation is "in excess" of that imposed on the like domestic spirits made from designated raw
materials.*®* The Philippines does not dispute this. The Philippines argues only that, because the
relevant products are not "like", there is no need for the Panel to proceed to consider whether one
group of distilled spirits is being taxed "in excess of" another group of distilled spirits.*®®

7.87  Past panels have interpreted the term "in excess of" to encompass even the slightest difference
in the levels of taxation imposed on imported and domestic products. Indeed, the Appellate Body has
noted that, under Article 111:2, first sentence:

"Even the smallest amount of 'excess' is too much. 'The prohibition of discriminatory
taxes in Article I11:2, first sentence, is not conditional on a "trade effects test" nor is it
qualified by a de minimis standard."*®

7.88  The excise tax imposed on imported distilled spirits made from raw materials other than the
designated raw materials is well "in excess of" that applied to domestic spirits made from the
designated raw materials. As noted above, this difference in taxation may be as much as between ten
and forty times the rate imposed on the domestic spirits, depending on the specific tax bracket for
imported spirits.*®’

7.89  De jure, the Philippines' excise tax is in principle origin-neutral as the lower tax for spirits
made from designated raw materials (currently, PHP 14.68 ppl) and the much higher tax rates for
spirits made from other raw materials (currently, from PHP 158.73 ppl to up to PHP 634.90 ppl) apply
irrespective of where the spirits originate. De facto, however, as noted above, all distilled spirits
produced in the Philippines enjoy the lower tax rate, while the vast majority of spirits imported into
the PL‘\GiE!ippines are made from other raw materials and are thus subject to one of the three higher tax
rates.

(viii)  Conclusions regarding the claims under the first sentence of Article I11:2 of GATT 1994

7.90 In the light of the above, we conclude that, through its excise tax, the Philippines subjects
imported distilled spirits made from raw materials other than those designated in its legislation to

%64 See for example European Union's first written submission, para. 106; United States' first written
submission, paras. 37 and 79 and 99; United States' opening statement at first substantive meeting, para. 43.

%65 Philippines' first written submission, para. 204; Philippines' opening statement at first substantive
meeting, para. 24. See also European Union's second written submission, para. 127; United States' second
written submission, para. 13; Philippines' second written submission, para. 4.

¢ Appellate Body Report, Japan — Alcoholic Beverages I, p.23, DSR 1996:1, p. 115. See also Panel
Report, Argentina — Hides and Leather, para. 11.243.

“®7 See para. 2.17 above. See also United States' first written submission, paras. 73 and 99; United
States' second written submission, paras. 13 and 56; EU's first written submission, paras. 21 and 159; European
Union's opening statement at first substantive meeting, para. 81.

%68 See para. 2.17 above. This is confirmed by the Philippines' own statement that “[a]ll distilled spirits
currently commercially produced in the Philippines market are sugar-based distilled spirits.” Philippines' first
written submission, para. 23 (emphasis added).
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internal taxes in excess of those applied to like domestic spirits made from the designated raw
materials, and is thus acting in a manner inconsistent with Article I11:2, first sentence, of the
GATT 1994.

D. CLAIMS UNDER THE SECOND SENTENCE OF ARTICLE I11:2 OF THE GATT 1994
1. Complainants' claims

7.91 The European Union and the United States claim that the Philippines' excise tax is
inconsistent with the second sentence of Article 111:2 of the GATT 1994 because it is dissimilarly
applied to domestic distilled spirits, which are produced from designated raw materials, and to
"directly competitive or substitutable” imported distilled spirits, which are produced with other raw

materials, in a manner "so as to afford protection to domestic production™.*®®

7.92  As mentioned in paragraphs 7.1 and 7.2, the complainants present their respective claims
under the two sentences of Article 111:2 of GATT 1994 differently. The European Union articulates
its claim under the second sentence as an alternative, in the event that it does not succeed, partially or
totally, in its claim under the first sentence. In contrast, the United States presents its claims under
each of the two sentences independently.

7.93 Inits claim under the second sentence of Article 111:2, the United States specifically requests
findings that would cover all distilled spirits. In its alternative claim under the second sentence of
Avrticle I11:2, the European Union argues as its principal argument that all distilled spirits falling under
HS heading 2208 are "directly competitive and substitutable™, irrespective of the raw materials from
which they are distilled. Within this alternative claim under the second sentence, the European Union
advances a subordinate claim in case the Panel were to conclude that all or some distilled spirits are
not “directly competitive and substitutable”. In such case, the European Union asks the Panel to
consider subordinately "that, for each type of spirit (e.g. gin, vodka, whisky, rum, brandy, tequila
etc.), the products distilled from the designated raw materials are ‘directly competitive and

substitutable' with those distilled from the non-designated raw materials".*

2. The Philippines' response

7.94  The Philippines submits that the complainants claims under Article 111:2, second sentence,
should be rejected because the imported and domestic products at issue are not directly competitive or
substitutable.*”* The Philippines further argues that, even if the products at issue were directly
competitive or substitutable, the claim should nevertheless be rejected because (i) domestic and
imported products are in fact similarly taxed; and, (ii) even if they are not similarly taxed, the excise
tax at issue is not being applied so as to afford protection to domestic production.*’?

3. Panel’s analysis
7.95  We recall our findings in paragraph 7.90 that, through its excise tax, the Philippines subjects

imported distilled spirits made from raw materials other than those designated in its legislation to
internal taxes in excess of those applied to like domestic distilled spirits made from the designated

%9 See for example European Union's first written submission, paras. 48-49 and 107-189; United
States' first written submission, paras. 37-78; United States' opening statement at first substantive meeting,
paras. 44-48; United States' second written submission, paras. 6 and 14-16.

“% Eyropean Union's response to Panel question No. 18, para. 12. See also para. 7.5 above.

4 See for example Philippines' first written submission, paras. 14-15, 210-285; Philippines' second
written submission, paras. 7, 18, 46-82.

472 See for example Philippines' first written submission, paras. 16-17, 286-314.
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raw materials, and is thus acting in a manner inconsistent with Article 111:2, first sentence, of the
GATT 1994. We also note that the European Union's claim under the second sentence of Article I11:2
was only made in the alternative, in case we had not found that the Philippines' excise tax at issue is
inconsistent with the first sentence of Article I11:2. At the same time, the United States' claim
concerning the second sentence of Article I11:2 was made as a separate and independent claim. We
will therefore proceed with our analysis of the compatibility of the Philippines' excise tax with the
second sentence of Article 111:2 with respect to the United States' claim. Qur consideration of this
issue will take account of all the arguments and evidence on record, including those submitted by the
European Union and third parties*’*, where relevant.

7.96  For a panel to find that a tax measure is inconsistent with the second sentence of Article 111:2
of the GATT 1994, three issues have to be considered and established separately by a complainant.
As explained by the Appellate Body, these issues are the following: (i) whether the imported and
domestic products at issue are "directly competitive or substitutable” with respect to each other;
(ii) whether these directly competitive or substitutable products are "not similarly taxed"; and,
(iii) whether the dissimilar taxation of these directly competitive or substitutable products is "applied

... 50 as to afford protection to domestic production™.*”*

7.97  We will start our analysis with the first issue, which in this dispute is whether the imported
and domestic distilled spirits at issue are "directly competitive or substitutable products.”

@) "Directly competitive or substitutable products™
(i) Introduction
7.98 In Korea — Alcoholic Beverages the Appellate Body observed that:

"Like' products are a subset of directly competitive or substitutable products: all like
products are, by definition, directly competitive or substitutable products, whereas not

all 'directly competitive or substitutable' products are 'like'."*"®

7.99  We have found at paragraph 7.77 that the imported and domestic distilled spirits at issue in
the present dispute are "like products” within the meaning of the first sentence of Article 111:2.4"°
Nonetheless, as noted by the Philippines, a breach of the first sentence of Article I11:2 does not
automatically imply a breach of the second sentence, as these two sentences establish "separate and
distinct obligations."*”” In effect, the question of whether the relevant products are directly
competitive or substitutable is only the first of the three elements we will consider when assessing the
consistency of the Philippine excise tax with the second sentence of Article I11:2. If the imported and
domestic distilled spirits at issue in the present dispute are "like" under the first sentence, it follows
that, in principle, they would also be "directly competitive or substitutable™ within the meaning of the
second sentence of Article 111:2.*® However, we will consider the issue of "direct competitiveness or

473 \We also recall that the European Union is a third party in this dispute with respect to the complaint
brought by the United States. See para. 1.6 above.

4% See Appellate Body Report, Japan — Alcoholic Beverages Il, DSR 1996:1, p. 97, at p. 116;
Appellate Body Report, Korea — Alcoholic Beverages, para. 107; Appellate Body Report, Chile — Alcoholic
Beverages, para. 47; and Appellate Body Report, Canada — Periodicals, DSR 1997:1, p. 449, at p. 470.

> Appellate Body Report, Korea — Alcoholic Beverages, para. 118.

476 We have also additionally found above at para. 7.85 that the specific distilled spirits at issue in the
present dispute — namely, gin, brandy, rum, vodka, whisky, tequila and tequila-flavoured spirits — are also "like
products”.

7 philippines' first written submission, para. 58.

#78 See also United States' opening statement at first substantive meeting, para. 45.
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substitutability” under the second sentence of Article I11:2 as if arguendo we had found that the
products at issue were not like.

7.100 We recall that the Appellate Body has clarified that products are "directly competitive or
substitutable” within the meaning of the second sentence of Article 111:2 if these products are
interchangeable or if they offer “alternative ways of satisfying a particular need or taste".*’® The term
"directly competitive or substitutable™ implies a relationship between the imported and domestic
products at issue that can essentially be described as "in competition" in the marketplace.”®® This is a
"dynamic, evolving process"*!, which means that “the competitive relationship between products is
not to be analyzed exclusively by reference to current consumer preferences”. “®* Thus, the expression
"competitive or substitutable” in Ad Note to Article 111:2, second sentence, “indicates that the requisite
relationship may exist between products that are not, at a given moment, considered by consumers to

be substitutes but which are, nonetheless, capable of being substituted for one another" 8

7.101 The question before us under Article I11 of the GATT 1994 is not so much what the “degree
of competition" between the products at issue is, but what is the "nature™ or "quality" of their
"competitive relationship”.** The term "directly", as used in the Ad Note to Article 111:2, "suggests a
degree of proximity in the competitive relationship between the domestic and imported products."**
However, we disagree with the Philippines that this means that the imported and domestic
distilled spirits at issue will only be directly competitive or substitutable if they are in "'complete,
absolute or exact' competition with one another."**® We consider that the Philippines' reading of the
word "directly" is toonarrow and does not conform with a proper interpretation of the
second sentence of Article 111:2 as clarified by the Appellate Body and by other panels. We agree
with the complainants that requiring "complete, absolute or exact™ competition between the products
at issue as a condition to be considered directly competitive or substitutable would "blur" the
distinction between this category of products under the second sentence of Article I11:2 of the
GATT 1994 and that of "like products" under the first sentence of that provision.”®” It would also go
against the understanding that the competitive relationship under the second sentence of Article 111:2,
as stated above, deals not only with actual, but also with potential competition.*®®

% Appellate Body Report, Korea — Alcoholic Beverages, para. 115. See also Appellate Body Report,
US — Cotton Yarn, para. 91, and the Panel Report, Mexico — Taxes on Soft Drinks, para. 8.68.

0 gee Appellate Body Report, Korea — Alcoholic Beverages, para. 118. See also Appellate Body
Report, US — Cotton Yarn, para. 91, and Panel Report, Mexico — Taxes on Soft Drinks, para. 8.68.

“81 Appellate Body Report, Korea — Alcoholic Beverages, para. 114. See also Appellate Body Report,
US - Cotton Yarn, para. 91.

“82 Appellate Body Report, Korea — Alcoholic Beverages, para. 114 (emphasis original).

“® |bid., para. 114. See also Appellate Body Report, US — Cotton Yarn, para. 91.

84 Appellate Body Report, Korea — Alcoholic Beverages, paras. 128-131 and 132-134. But see ibid.,
paras. 127-131.

“85 Appellate Body Report, Korea — Alcoholic Beverages, para. 116 (adding that this term "does not,
however, prevent a panel from considering both latent and extant demand."). See also Appellate Body Report,
US — Cotton Yarn, paras. 97-98.

“8 Philippines' first written submission, para. 214 (also stating that "the relationship described in
Article 111:2 second sentence is one that requires a very high degree of proximity."). See also Philippines'
opening statement at first substantive meeting, para. 26; Philippines' second written submission, paras. 46-49;
Philippines' opening statement at second substantive meeting, para. 24.

“87 European Union's response to Panel question No. 48, para. 74. The European Union additionally
states that "... not even under the first sentence of Article I11:2 can one always describe the competitive
relationship between products as 'complete, absolute, or exact'..."). (emphasis original). Ibid. See also the
United States' response to Panel question No. 48, paras. 36-41; Australia's response to Panel question No. 2.

“88 See also the European Union's response to Panel question No. 48, para. 75-77.
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7.102 To assess whether the imported and domestic products are directly competitive or
substitutable, we will examine several of the factors considered under the analysis of "like products"
of Article 111:2, i.e. consumers' tastes and habits, in terms of the competitive relationship between the
products; channels of distribution; the products' properties, nature and quality; their end uses in a
given market; the tariff classification of the products based on the HS system; and relevant internal
regulations in the Philippines.*®®

7.103 Parties have discussed extensively the issue of the competitive relationship between the
products at issue (domestic and imported distilled spirits, made from different raw materials) in the
relevant market (the Philippines' market). Therefore, we will start our analysis with this factor. This
does not mean however that the other factors listed above, in particular the physical characteristics of
the products, are not relevant, or even less important. As the panel in Korea — Alcoholic Beverages
stated:

"It would be an incorrect reading of the law to argue that products’ physical
similarities were somehow less relevant for the category of directly competitive or
substitutable products than for the subcategory of like products. To put it another
way, if two products are physically identical or nearly so, it is highly probable that
they are 'like." They should not then be found to be not directly competitive or
substitutable because marketing campaigns (or government tax regimes) have created
a distinction in consumer perceptions. Such consumer perception distinctions are
relevant but not determinative when the question is the nature of an actual or potential
competitive relationship rather than merely a quantitative analysis of the current
extent of competition. To find otherwise might allow allegedly discriminatory
government measures to create self-justifying product distinctions between identical
or nearly identical products."*°

(i) The competitive relationship between the products at issue

7.104 We start by looking at the direct competitive relationship between the relevant products, i.e.
the extent to which consumers are willing to use the different products to satisfy the same, or similar,
needs (“consumers' tastes and habits").*** We will focus our analysis on how those products relate to
each other in the market. Although at some level all products may be said to be "at least indirectly
competitive," given that consumers have limited disposable income for competing needs, the second
sentence of Article 111:2 only regulates situations where products compete directly.**

7.105 As stated at paragraph 7.101, the question before us under Article 111 of the GATT 1994 is not
so much what the "degree of competition" between the products at issue is, but what is the "nature" or
"quality" of their "competitive relationship".**®* Therefore, as noted by previous panels, we should not
place too much emphasis on quantitative analyses where "systems of government tax policies may

8 See e.g. Appellate Body Report, Japan — Alcoholic Beverages 11, DSR 1996:1, p. 97, at p. 117;
Panel Report, Korea — Alcoholic Beverages, para. 10.61; Panel Report, Mexico — Taxes on Soft Drinks,
para. 8.68. See also Panel Report, Chile — Alcoholic Beverages, paras. 7.14 and 7.30; and United States'
opening statement at first substantive meeting, para. 38.

0 panel Report, Korea — Alcoholic Beverages, para. 10.66.

1 See Appellate Body Report, EC — Asbestos, para. 117; Appellate Body Report, Korea — Alcoholic
Beverages, para. 115.

2 panel Report, Korea — Alcoholic Beverages, para. 10.40. But see above at para. 7.101, where we
disagreed with the narrow interpretation of "directly” advanced by the Philippines.

%% Appellate Body Report, Korea — Alcoholic Beverages, paras. 128-131.
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have the effect of freezing consumer preferences in place of or in favour of the domestic product”
because such policies tend to understate the competitive relationship.***

7.106 Additionally, as stated at paragraph 7.100, the second sentence of Article I11:2 protects both
actual and potential competition in a given market. In this respect, even in cases where there is no
actual competition, a complainant may satisfy the requirements of the second sentence of Article I11:2
by showing that the products potentially have a directly competitive relationship. This is especially so
if there are indications that the challenged measure may have the effect of freezing consumer
preferences for certain products.*®®

7.107 The Philippines argues that a competitive relationship can only be analysed in the context of
the market realities of each country and whether a competitive relationship exists depends on the
market that exists for the majority of consumers.*® To support its argument, the Philippines points to
the panel report on Chile — Alcoholic Beverages, which stated that, although the products do not
necessarily have to be substitutable all the time, there still must be a pattern of substitutability for
some consumers. Some consumers, the Philippines argues, must be a representative sample of the
entire market. Therefore, isolated and exceptional competition, such as that resulting from
"occasional substitutability on special occasions™, should be ignored when it contradicts general
market trends.**’

7.108 The competitive relationship between relevant products may be assessed through cross-price
elasticity studies, which can be a useful analytical tool to determine the degree of substitutability
between two goods or if they are in a competitive relationship.*®® The Appellate Body has noted that,
while cross-price elasticity is not necessarily a "decisive criterion" when looking at the conditions of
competition between products at issue in the relevant market, it is not inappropriate to consider it "as

one means of examining those relevant markets".**

7.109 With regard to the competitive relationship between the products at issue, we have noted that
parties have provided different studies of consumers' perceptions in the Philippines' distilled spirits
market. The complainants submitted a survey by Euromonitor International suggesting that
consumers in the Philippines would be more willing to purchase imported distilled spirits if the price
of those spirits decreases and the price of domestic Philippine spirits increases, even if the prices of
imported spirits remains higher than those of domestic spirits.®® In turn, the Philippines submitted a
survey by Abrenica & Ducanes from the University of Philippines School of Economics that
concludes there is low price elasticity in the Philippine domestic distilled spirits market and, therefore,
local and imported brands of distilled spirits are non-substitutable. The same survey suggests that

“%% panel Report, Japan — Alcoholic Beverages 11, para. 6.28. See also Panel Report, Korea — Alcoholic
Beverages, para. 10.44; Appellate Body Report, Japan — Alcoholic Beverages Il, p. 25, DSR: 1996:1, p. 97, at
p. 117; Panel Report, Chile — Alcoholic Beverages, para. 7.15.

% Appellate Body Report, Korea — Alcoholic Beverages, paras. 119-120. For example, potential
competition was particular relevant in Chile — Alcoholic Beverages because the evidence showed the existence
of a substantial tax differential between the relevant products, as well as other measures that greatly influenced
market conditions. Panel Report, Chile — Alcoholic Beverages, para. 7.25.

%% See generally Philippines' first written submission, paras. 210-219; Philippines oral statement at the
first substantive meeting, para. 10; and Philippines' response to Panel question No. 17.

“7 philippines' second written submission, paras. 65-68.

“% See for example Panel Report, Japan — Alcoholic Beverages 11, para. 6.22. See also Appellate Body
Report, Japan — Alcoholic Beverages Il, p. 25, DSR 1996:1, p. 117; Appellate Body Report, Korea — Alcoholic
Beverages, para. 121; Panel Report, Thailand — Cigarettes (Philippines), para. 7.451.

% Appellate Body Report, Japan — Alcoholic Beverages |1, p. 25, DSR 1996:1, p. 117.

%% Eyromonitor International survey in exhibits EU-41 and US-41. See para. 2.43 above.
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narrowing price differentials between imported and domestic distilled spirits would only result in a
small change in their respective market shares.**

7.110 Both the Philippines and the complainants have criticized the methodology and the
conclusions of the studies on consumers perceptions submitted by the opposing party.®® The
Philippines questions, for example, whether the Euromonitor International survey can serve as an
indication of price elasticity of substitution between distilled spirits made from the designated
raw materials and those made from other raw materials.’® Likewise, the complainants raise doubts
about the "validity of [the] findings on cross-price elasticities" contained in the Abrenica & Ducanes
survey from the University of Philippines School of Economics.*®

7.111 In principle, the estimation of cross-price elasticity requires the use of an econometric
analysis of historical quantity and price data of the goods at issue in a given market. In the absence of
historical data, it is possible to estimate cross-price elasticity through the use of survey data, that is,
data collected by means of questionnaires. To produce reliable results, the survey would have to be
based on an appropriate methodology and be conducted on a sample that is representative of the
consumer population. However, an estimate of cross-price elasticity on the basis of surveys has
limitations, when compared to traditional estimates made using historical data. This is primarily
because the data on quantities consumed would not reflect actual choices of consumers, but only
hypothetical choices, which may not match consumer behaviour when faced with real life situations.

7.112 Neither the Euromonitor International survey, nor the Abrenica & Ducanes survey, is based
on historical quantity and price data. The Euromonitor International survey is described as an
evaluation on "consumers' price-based purchase preferences for different distilled spirit types across
consumers in the Philippines that consume distilled spirits at least one time per month".>® This
survey is not, in our view, an attempt to estimate and provide figures for the cross-price elasticity for
imported and domestic distilled spirits. The Abrenica & Ducanes survey, inturn, estimates
cross-price elasticities for imported and domestic distilled spirits in the Philippines market to range
between -0.01 and 0.07, which the authors consider "low". The authors then conclude that "local and
imported brands [of distilled spirits are] non-substitutable".>®® Furthermore, the conclusions in both
the Euromonitor International report and the Abrenica & Ducanes survey, with respect to variations
in the quantities consumed of imported and domestic distilled spirits, are based on scenarios where the
prices of imported and domestic distilled spirits are both said to change at the same time.”" The

01 Abrenica & Ducanes survey from the University of Philippines School of Economics in exhibit
PH-49. See para. 2.44 above.

%02 See for example European Union's second written submission, paras. 97-103; United States' second
written submission, paras. 51-52; Philippines' first written submission, paras. 180-182, 240-241 and 268;
Philippines' second written submission, paras. 66-67; Philippines' opening statement at second substantive
meeting, paras. 25, 29 and 33; Philippines’ comments to European Union's and United States' responses to
Panel question No. 83, paras. 19-23; and exhibits EU-101, EU-102 and US-48.

503 philippines' first written submission, para. 241.

%% See for example European Union's second written submission, para. 101. See also United States'
second written submission, paras. 51-52; and exhibits EU-101 and EU-102.

%% Eyromonitor International, "Consumer perceptions regarding substitutability in the Philippines
distilled spirits market", in exhibits EU-41 and US-41, p. 5.

% gSee Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49, pp. 2, 11, 12 and 20. It is worth
noting that the same study concludes that in the Philippine market "beer and liquor [distilled spirits] are
substitutes.” Ibid., p. 16.

7 For example, the structure of the choices given to respondents creates a starting point bias, as well
as some shortcomings associated with the regression model used for the calculations (a mixed logit model). See
exhibits EU-101, EU-102 and US-48.
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conclusions in both studies regarding the competitiveness or substitutability between imported and
domestic products in the Philippines distilled spirits market would have been clearer had the studies
attempted to isolate the effects of an increase in the price of domestic spirits on the quantities
consumed of imported spirits (for example, by leaving the price of imported spirits fixed).

7.113 Nonetheless, the studies support the proposition that there is a significant degree of
competitiveness or substitutability in the Philippines' market between the distilled spirits at issue in
the present dispute. This refers both to distilled spirits as a general category, as well as to specific
types of distilled spirits such as gin, brandy, vodka and whisky.>®

7.114 The Philippines states that its domestic distilled spirits market is different from those of other
countries involved in previous alcoholic beverages cases (Japan, Chile and Korea)®®, because of the
impact that price and income play on consumers' ability to purchase both domestic and imported
spirits.®  The Philippines argues that there is a huge gap in its market between the prices of
"non-sugar based spirits™ and "sugar-based spirits”, which results from market forces and not from the
excise tax’*, and is compounded by the huge discrepancy in incomes indicated by the economic
profiles of Philippine consumers.>® The income disparity, together with the general gap in prices,
prevents most consumers from purchasing distilled spirits irrespective of the raw materials from
which they are made, thus creating two market segments: one for distilled spirits made from
designated raw materials and another for distilled spirits made from all other raw materials.”*® For
this reason, the Philippines concludes that distilled spirits made from designated raw materials and
spirits made from other raw materials are not directly competitive or substitutable.>**

7.115 The European Union and the United States disagree with the notion that income distribution
is a valid distinction for determining whether products are directly competitive or substitutable.”™
The United States argues:

"If income distribution could affect whether goods are 'substitutable’ for the purposes
of GATT Article I11:2, it would draw emphasis away from the goods themselves and

%% See also para. 7.57 above.

509 philippines' first written submission, paras. 220 and 221. See also Philippines' oral statement at the
second substantive meeting, para. 7.

*1% phjlippines' oral statement at the second substantive meeting, paras. 8-9 and 17.

1 philippines' first written submission, paras. 36-37 and 231; Philippines response to Panel question
No. 53; Philippines' oral statement at the second substantive meeting, para. 17. See also Philippines' oral
statement at the second substantive meeting, paras. 4-5.

*12 pPhilippines' first written submission, paras. 42-44, 224 and 233; Philippines' oral statement at the
first substantive meeting, para. 26; Philippines' second written submission, paras. 50-54; Philippines' response
to Panel question No. 72. See also para. 2.31 above. But see United States' comments on the Philippines’
response to Panel question No. 72; and European Union's comment on Philippines’ response to Panel question
No. 72.

%13 pPhilippines' second written submission, para. 66. See also exhibits PH-22 and PH-18; Philippines'
oral statement at the first substantive meeting, paras. 20-21 and 27; Philippines' response to Panel question
Nos. 17 and 50; Philippines' oral statement at the second substantive meeting, para. 6; and Philippines' oral
statement at the second substantive meeting, para. 18.

>4 philippines' first written submission, para. 46, 226-227, 233-234, 248; Philippines' oral statement at
the first substantive meeting, para. 28; Philippines' response to Panel question Nos. 35 and 89; Philippines'
second written statement, para. 42.

%1% See European Union's oral statement at the first substantive meeting, para. 77; United States'
response to Panel question No. 30; United States' second written submission, para. 35. But see Philippines' oral
statement at the second substantive meeting, para. 19.
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whether they may be substituted, where it belongs, and allow purchasing power or
affordability to affect whether such goods are substitutes."*°

7.116 The complainants argue that, although distilled spirits made from other raw materials are
generally more expensive than distilled spirits made from designated raw materials®*’, there is no
clear gap in prices between them.>*® Rather, any notion that the market is segmented is defeated by
the fact that both groups of distilled spirits are priced on a continuum, resulting in a significant
amount of overlap.>® Further, both complainants argue that any comparison of the relevant distilled
spirits' current prices should take into account the fact that the measure at issue significantly raises the
final prices of imported distilled spirits. Consequently, the measure masks a significant amount of
latent demand and prevents importers from realizing economies of scale in the Philippine market
because they are unable to sell at efficient quantities.>®

7.117 Finally, the United States stresses that even if the market is indeed segmented, imported and
domestic distilled spirits are directly competitive and substitutable for those consumers who compose
the market segment where imported products are affordable.® Both the United States and the
European Union argue that it is not accurate to conclude that just because some Philippine consumers
can afford expensive distilled spirits, the rest of consumers can never afford them.**

7.118 We have found at paragraph 2.36 that, generally speaking, imported brands of distilled spirits
tend to be more expensive in the Philippines, even before taxes, than the corresponding domestic
brands of the same type of distilled spirit. At the same time, in the Philippine market there are a
number of high-priced domestic distilled spirits, as well as less expensive imports. The Philippines
contends that instances of price overlap between domestic and imported distilled spirits are
"exceptions and aberrations".>** However, evidence shows that the overlap in prices of imported and
domestic distilled spirits is not exceptional and that it occurs for both high- and low-priced
products.®® In this regard, we note the statement of the panel on Chile — Alcoholic Beverages that
"[pJroducts do not have to be substitutable for all purposes at all times to be considered
competitive."*® Therefore, we find that the overlap in prices between imported and domestic
distilled spirits in the Philippine market, irrespective of the raw materials from which they are made,

*1% United States' second written submission, para. 37.

> Eyuropean Union's first written submission, para. 157.

518 European Union's first written submission, para. 151; European Union's response to Panel question
Nos. 30, 33, 35 and 49; European Union's oral statement at the second substantive meeting, paras. 55-58;
United States' second written submission, paras. 30-31; United States' response to Panel question Nos. 30
and 33. See e.g. exhibit EU-80. European Union's second written submission, para. 38.

*° European Union's first written submission, paras. 152 and 154-157; European Union's oral
statement at the first substantive meeting, paras. 26 and 37-40. See also exhibits EU-15, EU-26, EU-29, EU-43,
EU-72 and EU-80.

%20 Eyropean Union's first written statement, paras. 148-150; European Union's oral statement at the
first substantive meeting, para. 67; European Union's oral statement at the second substantive meeting,
paras. 48-49; United States' oral statement at the second substantive meeting, paras. 20-21 and 28-29.

%21 European Union's first written submission, paras. 114 and 123; European Union's oral statement at
the first substantive meeting, para 17; European Union's response to Panel question No. 48; United States' first
written submission, para. 64; United States' oral statement at the first substantive meeting, paras. 32-33; United
States' second written submission, paras. 32-33; exhibit US-40.

%22 United States' response to Panel question Nos. 35, paras. 25-27, and 54, paras. 51-52. See also
European Union's second written submission, paras. 39-41; United States' oral statement at the second
substantive meeting, para. 32; United States' oral statement at the second substantive meeting, paras. 20-21 and
28-29.

523 philippines' second written submission, para. 56.

%24 See e.g. paras. 2.36, 2.66, 2.67, 2.72 and 2.73.

°2% panel Report, Chile — Alcoholic Beverages, para. 7.43.
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suggests that the market is not segmented and that in some cases imported and domestic products
compete with respect to price.

7.119 With regard to the argument advanced by the Philippines concerning the purchasing power of
Philippine consumers®®®, we have already found at paragraph 7.59 that, while a large proportion of
Philippine consumers may not currently have access to high-priced distilled spirits, including those
made from raw materials other than those designated in the measure, many others may be able to
purchase high-priced distilled spirits, at least on special occasions.

7.120 The Philippines asserts that distilled spirits made from other raw materials are out of reach for
"most™ or a "majority" of its population, or are only available to a "narrow segment" of the population.
It argues that "the capacity of a limited segment of the population to purchase non-sugar-based spirits
should not be used as the basis for determining that these products are directly competitive or
substitutable.”**" In our view, the Philippines' statement implies that, at least a narrow segment of the
market has access to both groups of spirits.’® Article 111 of GATT 1994 does not protect just some
instances or most instances, but rather, it protects all instances of direct competition.*® It follows that
the competitive relationship does not need to occur throughout the whole market for a panel to find
that a measure is inconsistent with the second sentence of Article I11l. We thus conclude that, even if
the Philippine distilled spirits market were segmented, actual direct competition exists within at least a
segment of that market. We consider that this is enough for us to find a direct "competitive
relationship” for the purpose of the second sentence of Article 111:2 of the GATT 1994.°%

7.121 Finally, as indicated at paragraph 7.100, the competitive relationship protected under the
second sentence of Article 111:2 includes not only actual, but also potential competition between the
products at issue. Therefore, the alleged absence of actual competition within the majority of the
market cannot decide the issue. Rather, one must look at whether the products are capable of being
competitive. The Philippines argues that since there is no evidence that the income distribution will
drastically change in the near future, distilled spirits made from raw materials other than those
designated in the measure will still be out of reach for the majority of the Philippine population.”" In
our view, an Article Il analysis should not depend on predicting income distribution patterns, but
rather on whether there is evidence that consumers are willing, or may be willing, to use the different
products to satisfy the same or similar needs. In this respect, the instances of actual competition we

526 See para. 7.114 above.

527 philippines' first written submission, para. 249; Philippines' oral statement at the first substantive
meeting, para. 29; Philippines second written submission para. 64.

°28 See Philippines' first written statement, paras. 43, 46, 226, 230, 233 244, 248; Philippines' oral
statement at the first substantive meeting, para. 29; Philippines' response to Panel question No. 52; and
Philippines' second written submission, para 55. See also Philippines' oral statement at the first substantive
meeting, para. 27. The existence of at least some degree of a competitive relationship between the relevant
products seems to be confirmed by the statements from domestic Philippine companies that their products face
competition from imported spirits, and that their marketing strategies convey an image of their products as
drinks that compete with the imported distilled spirits. See European Union's first written submission,
paras. 127-136 and exhibits EU-22, EU-25, EU-29, EU-43, EU-58, EU-59, EU-60, EU-63, EU-64, EU-65 and
EU-87. See also Panel Report, Chile — Alcoholic Beverages, para. 7.85. The European Union notes that the top
15 per cent of the population amounts to over 13.7 million citizens. European Union's second written
submission, para. 4; European Union's opening statement at second substantive meeting, para. 34.

529 panel Report, Chile — Alcoholic Beverages, para. 7.43.

5%0 See also the European Union's oral statement at the first substantive meeting, para. 77.

%31 philippines' first written submission, para. 250; Philippines' second written submission, para. 48;
Philippines' response to Panel question No. 52. See also Philippines' oral statement at the second substantive
meeting, para. 24.
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noted in paragraph 7.118 are a clear indication that the imported and domestic products at issue in this
dispute are indeed capable of being directly competitive or substitutable in the future.

(iii)  Products' channels of distribution

7.122 The complainants assert that in the Philippines, all distilled spirits at issue use the same
channels of distribution and sale. For them, this is an indication that these products compete with
each other in the Philippine market and are thus directly competitive or substitutable within the
meaning of the second sentence of Article 111:2.** The Philippines states in response that the fact that
distilled spirits made from designated raw materials and distilled spirits made from other raw
materials "operate in different markets, and are not directly competitive or substitutable, is also
reflected in their manner of distribution. In the Philippines, non-sugar-based distilled spirits and
sugar-based spirits are sold through distribution channels that are almost entirely different — through
'sari-sari' stores.>**">3

7.123 We note that the evidence shows that some establishments (especially small retail stores) that
offer domestic Philippine distilled spirits do not carry imported distilled spirits. However, all outlets
where imported spirits are sold either for consumption on the premises (such as bars or restaurants) or
off the premises also offer domestic Philippine spirits.®*® We consider that this is an indication of
similarity between the products at issue.

(iv) Products’ properties, nature and quality

7.124 The United States argues that "based on physical attributes such as appearance, taste, color
and alcohol content, distilled spirits made of indigenous materials in the Philippines are directly
competitive or substitutable with imported distilled spirits."**

7.125 Inturn, the European Union submits that:

"[T]he basic physical properties of all distilled spirits — irrespective of the raw
materials used for distillation — are essentially the same. All spirits are concentrated
forms of alcohol produced by the process of distillation. At the point of distillation,
all spirits are nearly identical, which means that raw materials used in this process
have almost no impact [on] the final product."’

%% European Union's first written submission, paras. 137-144; European Union's opening statement at
first substantive meeting, paras. 69-72;  European Union's second written submission, paras. 108-109;
European Union's opening statement at second substantive meeting, paras. 38-42; United States' first written
submission, paras. 53-58; United States' opening statement at first substantive meeting, para. 41; United States'
second written submission, paras. 8 and 11; United States' comments on the Philippines' response to Panel
question No. 76, para. 19.

5% (footnote original) “Sari-sari" is a Philippine word that means "variety".

5% Philippines' first written submission, para. 253 (emphasis original). See also Philippines' opening
statement at first substantive meeting, para.29; Philippines’ second written submission, paras. 72-75;
Philippines' opening statement at second substantive meeting, para. 23; Philippines' response to Panel question
Nos. 71 and 76.

°% See para. 2.41 above.

%% United States' first written submission, para. 52. See also United States' opening statement at first
substantive meeting, paras. 10-18; United States' second written submission, paras. 7 and 11; United States'
opening statement at second substantive meeting, paras. 14-16.

%37 European Union's first written submission, para. 120. See also European Union's first written
submission, paras. 121-122; European Union's second written submission, paras. 78-84; European Union's
opening statement at second substantive meeting, paras. 18-37.
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7.126 The Philippines responds that "the different physical characteristics™ between the relevant
products "are substantial">®, in particular given the fact that they are respectively made from different
raw materials and using distinct distillation processes. For many of the spirits at issue in the present
dispute, the producers of distilled spirits from designated raw materials strip the ethyl alcohol made
(normally sugar cane molasses) of its natural congeners and add natural or artificial flavourings. In
contrast, distilled spirits made from other raw material are allowed to retain their natural congeners in
order to distinguish the products.>*®

7.127 In our discussion on the issue of the products' properties, nature and quality, as part of the
"likeness" analysis under the first sentence of Article Ill:2, we stated that, according to the
Appellate Body, such elements may be seen as covering the physical qualities and characteristics of
the products at issue.®® We concluded there, as we conclude here, that the various elements
associated with the properties, nature and quality of the products at issue (such as alcohol content,
colour, physiological effects on humans, process of production, organoleptic properties) suggest that
there is a close similarity between these products.®** We consider that those various elements are also
relevant to our inquiry under the second sentence. As stated by the panel in Chile — Alcoholic
Beverages, "the closer the physical similarity [between the products at issue] the greater the likelihood
of a directly competitive or substitutable relationship [between them]."*

(V) End uses and marketing

7.128 The complainants argue that the products at issue have common end uses, as they are
inter alia drunk in the same way, place and occasions.>”® The Philippines responds that any overlap in
end uses "cannot by itself overcome the clear physical differences in the products, or, more
significantly, market segmentation caused by price differences."* The Philippines further claims that
given the market segmentation in the Philippines, even though the products at issue may satisfy the
same needs (such as thirst quenching, relaxation, socialization), "they do so for different,
non-interchangeable audiences." **

7.129 In our discussion on the issue of the relevant products' end uses as part of the "likeness"
analysis under the first sentence of Article I11:2, we stated that we would focus on the extent to which
the different types of spirits relevant for the present dispute are capable of serving the same, or
similar, end uses. We found no evidence of any differences between the end uses of imported and
domestic distilled spirits at issue in the present dispute, nor between the end uses of distilled spirits
made from the designated materials and those made from other materials.>*® We concluded there, as
we conclude here, that the various elements associated with the relevant products' end-uses suggest
that there is similarity between these products.>’

>3 philippines' first written submission, para. 272. See also ibid., para. 278.

5% philippines' first written submission, para. 274. See also Philippines' second written submission,
paras. 19-32.

%0 See para. 7.34 above.

" See paras. 7.75 and 7.80 above. See also paras. 7.35 to 7.47 above.

*2 panel Report, Chile — Alcoholic Beverages, para. 7.48. See also Panel Reports, Chile — Alcoholic
Beverages, para. 7.53, and Korea — Alcoholic Beverages, para. 10.67.

>3 European Union's first written submission, paras. 123-125; European Union's second written
submission, paras. 104-107; United States' first written submission, paras. 59-63, United States' opening
statement at first substantive meeting, para. 41; United States' second written submission, paras. 9 and 11.

> philippines' first written submission, para. 281.

3 |bid., para. 282.

%% See para. 7.48 above.

> See paras. 7.75 and 7.81 above.
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7.130 The complainants also argue that the fact that all distilled spirits producers use similar
marketing strategies to advertise their products in the Philippines indicates that the imported and
domestic spirits at issue compete with each other in that market.>*® The Philippines responds that any
overlap in advertising or marketing strategies is of “limited relevance"”, and that "different marketing
techniques™ are a result of the physical differences between the products at issue and the market
segmentation caused by price differences. >*

7.131 When addressing the "likeness™ issue under the first sentence of Article 111:2, we noted that
marketing campaigns for distilled spirits are very similar and that there is no indication that those
campaigns are different for imported distilled spirits and domestic Philippine distilled spirits, nor for
spirits made from the designated materials and those made from other materials.®® We also noted
that the domestic distilled spirits in the Philippines, irrespective of the raw materials from which they
are made, are labelled as either gin, brandy, rum, vodka, whisky, tequila or tequila-flavoured spirits.551
Further, generally speaking, labels of domestic Philippine distilled spirits made from the designated
raw materials tend to either mimic or replicate the names of products and designs of the similar
imported spirits made from other raw materials.®® All these factors, we believe, are additional
elements that suggest that the products at issue are directly competitive and substitutable.*®

(vi) Tariff classification

7.132 The complainants argue that another indication that the imported and domestic distilled spirits
at issue are directly competitive or substitutable is the fact that these products fall within the same
HS heading, i.e. HS heading 2208.>** The Philippines responds that the tariff classification at the
HS four-digit level is not "detailed enough” to support the complainants’ view. The Philippines notes
that at the six-digit level the HS separates spirits between those made with sugar cane and those that
are not made with sugar cane. It argues that this demonstrates that the products at issue are not
directly competitive or substitutable.”

7.133 In our discussion with respect to the question of "likeness” under the first sentence of
Acrticle I11:2 we considered the product descriptions under the HS at both the four-digit level and
six-digit level. We consider, however, that the six-digit subheadings descriptions under the HS are
relevant only for the discussion of the similarity of specific types of distilled spirits, rather than for the
whole category of distilled spirits. Accordingly, the four-digit level of HS heading 2208 is the
appropriate level for the purpose of the issue of "direct competitiveness or substitutability” of the
whole category of distilled spirits in the present case under the second sentence of Article 111:2.

8 European Union's first written submission, paras. 126-136; European Union's second written
submission, paras. 90-94; European Union's opening statement at second substantive meeting, paras. 43-47;
United States' first written submission, paras. 48-49; United States' second written submission, para. 8 and 11;
United States' comments on the Philippines' response to Panel question No. 76, para. 19.

> philippines' second written submission, paras. 25 and 37. See also Philippines' response to Panel
question No. 76.

%0 See paras. 7.51, 7.76 and 7.82 above.

%! See para. 7.61 above.

%2 See para. 7.61 above.

>3 See Panel Report, Korea — Alcoholic Beverages, para. 10.65.

% European Union's opening statement at first substantive meeting, para. 76; European Union's
second written submission, para. 96; United States' first written submission, paras. 44 and 65-66; United States'
opening statement at first substantive meeting, para. 41; United States' second written submission, paras. 10, 11
and 27. See also United States' response to Panel question No. 42, para. 33.

%% philippines' first written submission, para. 284.
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7.134 In our discussion under the first sentence of Article Ill:2 for the whole category of
distilled spirits, we concluded, as we conclude here, that the fact that all distilled spirits at issue fall
within the HS heading 2208 is an indication of their similarity.>*®

(vii)  Internal regulations

7.135 With respect to domestic regulations on distilled spirits in the Philippines, we have noted
above in our "likeness" analysis that certain local ordinances against drunk driving do not distinguish
between imported and domestic spirits, nor between spirits made from the designated materials and
those made from other materials. Nor is any such distinction made in local ordinances with respect to
“the sale, dispensation and/or distribution of alcoholic beverages".™’ We also found further
confirmation of similarity in the language used in Republic Act No. 9334, one of the relevant
instruments in the present dispute.®® We consider that such determinations are also relevant here in
that they constitute additional indications that the products at issue may be considered directly

competitive and substitutable.
(viii)  Conclusions on "directly competitive or substitutable”

7.136 We found at paragraph 7.77 that the imported and domestic distilled spirits at issue in the
present dispute are "like products™ within the meaning of the first sentence of Article 111:2. If the
imported and domestic distilled spirits at issue in the present dispute are "like" under the
first sentence, it follows that, in principle, they would also be "directly competitive or substitutable™
within the meaning of the second sentence of Article 111:2. However, as explained above®®, we
decided to consider the issue of "direct competitiveness or substitutability" under the second sentence
of Article I11:2 as if arguendo we had found that the products at issue were not like.

7.137 Based on the above analysis, we find that there is a direct competitive relationship between
domestic and imported distilled spirits, made from different raw materials, for the purpose of the
second sentence of Article I11:2 of the GATT 1994. We also recall our conclusions above on the
following elements: (i) the products' channels of distribution; (ii) the products' properties, nature and
quality; (iii) the products' end uses and marketing; (iv) the product descriptions under HS heading
2208; and (v) certain domestic regulations on distilled spirits in the Philippines. We concluded that
each of these elements constitute an indication of the similarity between the products at issue. We
therefore consider that, together, these conclusions suggest that those products may be directly
competitive and substitutable.

7.138 Having considered all the above factors and elements, we conclude that the distilled spirits at
issue in the present dispute, whether imported or domestic, and irrespective of the raw materials from
which they are made, are "directly competitive or substitutable™ within the meaning of the second
sentence of Article 111:2 of the GATT 1994.

(b) "Not similarly taxed"

(M Introduction

7.139 Now that we have found that the domestic and imported products at issue, irrespective of the
raw materials from which they are made, are "directly competitive or substitutable™, we continue our

5% See para. 7.63 and 7.76 above.
%7 See para. 7.72 above.
%% See para. 7.73 above.
%% See para. 7.99 above.
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inquiry into the second question under the second sentence of Article I11:2 of the GATT 1994, i.e.
whether these products are "not similarly taxed."

(i) Arguments of the parties

7.140 The complainants assert that the tax differential applied to domestic and imported distilled
spirits is "enormous"*®, with imported spirits being charged approximately 10 to 40 times the excise
tax applied to directly competitive or substitutable domestic products. They submit that such a
differential is much greater than the tax differentials found to be more than de minimis in previous
similar disputes. Consequently, they argue that the imported and domestic distilled spirits at issue are
"not similarly taxed" within the meaning of the second sentence of Article 111:2.>"

7.141 The Philippines responds that, even if the distilled spirits at issue were considered to be
directly competitive or substitutable, any difference between the excise tax applied to them will only
be de minimis and, as a consequence, permissible under the second sentence of Article 1:2.5%2 The
Philippines argues that, in order to assess whether the taxation at issue is de minimis, the appropriate
comparison is not between the nominal tax rates applied to distilled spirits made from designated raw
materials and those made from other raw materials, but rather between the relative tax burdens of
those products.”® The Philippines further elaborates on this view by articulating what it believes to
be the correct "de minimis test" under the second sentence of Article 111:2, as follows:

"[T]he concept of de minimis for the purposes of Article I11:2, second sentence, is
defined by the extent to which the tax burden affects the competition of products in
the market in question. If the taxation rate has little or no impact on consumer
choice, it will be deemed to be de minimis."**

7.142 Applying the above standard to the facts of this case and borrowing from its previous
arguments made under the first element of the Article 111:2 second sentence analysis, the Philippines
asserts that the evidence indicates that the average net retail price of distilled spirits made from raw
materials other than those designated in the Philippines legislation is such that "the vast majority of
consum%g will not be able to afford these products”, irrespective of the amount of excise tax applied
to them.

%80 Eyropean Union's second written submission, para. 129.

%81 European Union's first written submission, paras. 105, 158-165 and 170; European Union's opening
statement at first substantive meeting, paras. 81 and 83; European Union's response to Panel question No. 56,
para. 86; European Union's second written submission, para. 129; European Union's opening statement at
second substantive meeting, para. 75; United States' first written submission, paras. 67-70, 73 and 79; United
States' opening statement at first substantive meeting, paras. 43-46; United States' response to Panel question
Nos. 56, paras 56-57, and 57, para. 60; United States' second written submission, para. 56; United States'
opening statement at second substantive meeting, para. 48. See also Australia's third party written submission,
para. 42, and Australia's response to Panel question No. 5.

%2 phjlippines first written submission, para. 286.

%3 |bid., paras. 287 and 309. See also Australia's response to Panel question No.5; and India's
response to Panel question No. 5.

%4 philippines' first written submission, para. 289; Philippines' opening statement at first substantive
meeting, para. 33; Philippines' second written submission, paras. 77-79. See also India's response to Panel
question No. 4.

%5 Philippines' first written submission, paras. 286 and 289, referring to Euromonitor International,
"Consumer perceptions regarding substitutability in the Philippines distilled spirits market”, in exhibits EU-41
and US-41, and to Abrenica & Ducanes, "On Substitutability between Imported and Local Distilled Spirits"
(University of Philippines School of Economics Foundation), in exhibit PH-49). See also Philippines' opening
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7.143 The Philippines also claims that the difference in the relative tax burden imposed on distilled
spirits produced from designated raw materials as compared to that imposed on distilled spirits
produced from other raw materials is a "minor difference, particularly in light of the significant price
differences between non-sugar-based and sugar-based spirits".>® In support of its contention that the
difference in the relative tax burden is "minor", the Philippines estimates that the "average tax
burden” on distilled spirits produced from designated raw materials and that on distilled spirits
produced from other raw materials, as provided by a sample of spirits in Republic Act 8240, would be
13 per cent and 22 per cent, respectively. The Philippines asserts that this "difference of only
9 percentage points" is "certainly not the degree of higher taxation found to exist" in previous similar

cases.>®’

7.144 Finally, because in the Philippines' view de minimis taxation is to be ascertained in light of
the facts of each case, it asks the Panel to take into consideration the particularities of the Philippine
domestic market (composed mostly of low income consumers). The Philippines also asks the Panel to
take into consideration the mandate enshrined in the Philippine Constitution requiring a "progressive
system of taxation”, which, in the case of the excise tax on distilled spirits, is aimed at taxing those
who can afford "luxury goods" more than those who cannot.*®®

7.145 Based on the foregoing considerations, the Philippines claims that because the excise tax at
issue "has no effect in the [Philippine] market" it results in a tax burden that is only de minimis.>*®
Consequently, directly competitive and substitutable imported and domestic distilled spirits are
"similarly taxed" and the excise tax at issue is permissible under the second sentence of
Article 111:2.°7

7.146 The complainants disagree that this is the appropriate standard applicable to an analysis under
the second sentence of Article 111:2.

7.147 The United States argues that the correct approach in this case should focus on the "size of the
tax differential” between the products at issue.’”* In its view, the Philippines' approach is akin to a
"trade effects" test. Requiring that a measure must affect trade and consumer' choices for it to meet
the more than de minimis requirement is, therefore, incorrect. Such an approach would read
Acrticle 111:2 backwards by requiring one to look first at the trade effects before ascertaining if there is
a difference in tax treatment. Further, the United States argues that the standard advanced by the
Philippines "could lead to extreme results" as it could allow a Member to have an explicitly
discriminatory measure as long as this measure was put in place "before there was significant import
penetration” in that market.>"

statement at first substantive meeting, para. 34; Philippines' opening statement at second substantive meeting,
para. 6(c).

%86 philippines' first written submission, para. 290.

%7 |bid., paras. 290-291; Philippines' opening statement at first substantive meeting, para. 33.

%8 philippines' first written submission, para. 291. See also the Philippines' opening statement at first
substantive meeting, para. 33.

%% philippines' first written submission, paras. 16 and 289.

> |pid., paras. 286 and 290.

> United States' response to Panel question No. 56, para. 56.

2 |bid., paras. 56-59; United States' opening statement at second substantive meeting, paras. 45-49.
The complainants also argue that, in any event, they have already demonstrated that eliminating the tax
difference would indeed affect the market and that they have shown that the different tax rates at issue in this
dispute have resulted in a "dramatic impact" on products that are "clearly competing in the Filipino market".
European Union's response to Panel question No. 56, para. 86. See also United States' opening statement at first
substantive meeting, para. 47.
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7.148 The European Union asserts that a de minimis tax differential is one that is so small that it is
"negligible" from the perspective of both the consumers and producers.>”® Noting that the Appellate
Body has not developed a specific list of criteria for analysing whether a given level of tax differential
is more than de minimis, the European Union submits that a panel facing such a question could look at
the following elements: (i) the actual impact of the tax on the final price of the products; (ii) the
degree of proximity and similarity of the products; and (iii) the degree of competition in the market
and the relative strength of the companies producing the goods which are subject to different taxes.>”

7.149 The complainants also claim that comparing the average tax burdens of all imported spirits
with the average tax burden of all domestic products is not appropriate. The United States considers
that such an approach would "mask [the] tax discrimination among the same types of spirits."*”®> The
European Union argues that the Philippines' approach is particularly problematic because the averages
used are based on a very restricted sample of products.””® The European Union further states that
because under the second sentence of Article I11:2 it is unnecessary to find that all imported and
domestic products are similar, it follows that using average prices or average tax burdens is "quite
irrelevant” to assess the claims in this dispute.>”” The European Union claims that instead of looking
at the "average" tax burdens, the Panel should look at the "actual” tax burdens on the competing
products at issue.”® The United States further asserts that even if one were to accept the Philippines'
own averaged numbers, they would still show that the average excise tax applied to imported
distilled spirits is "almost double" the average excise tax applied to domestic distilled spirits.””

(iii)  Consideration by the Panel

7.150 We start by recalling that in Chile — Alcoholic Beverages, developing its reasoning on this
issue, the Appellate Body explained:

"In Japan — Alcoholic Beverages, we stated that 'to be "not similarly taxed", the tax
burden on imported products must be heavier than on "directly competitive or
substitutable” domestic products, and that burden must be more than de minimis in
any given case." (...) we consider that this is the appropriate legal standard to apply
under the second issue of 'not similarly taxed'. We must, therefore, assess the relative
tax burden imposed on directly competitive or substitutable domestic and imported
products."*®

7.151 We will follow the Appellate Body's guidance mindful that a determination of what is or is
not more than de minimis can only be made on a case-by-case basis.”®

>3 European Union's response to Panel question No. 56, paras. 89, 90 and 94.

3™ European Union's response to Panel question No. 56, paras. 88, 91-93. See also Australia's response
to Panel question No. 4.

> United States' response to Panel question No. 57, para. 64.

3¢ European Union's opening statement at first substantive meeting, para. 82. See also United States'
response to Panel question No. 57, paras. 62-64; European Union's response to Panel question No. 57, paras. 95-
97; European Union's second written submission, para. 131.

>"" European Union's response to Panel question Nos. 57, paras. 96-97, and 92, paras. 51-53.

>® Eyropean Union's opening statement at first substantive meeting, para. 82.

> United States' response to Panel question No. 57, para. 61.

%80 Appellate Body Report, Chile — Alcoholic Beverages, para. 49 (footnotes omitted) (citing the
Appellate Body Report, Japan — Alcoholic Beverages 11, DSR 1996:1, p. 97, at p. 119).

%81 Appellate Body Report, Japan — Alcoholic Beverages 11, DSR 1996:1, p. 97, at p. 119. See also the
European Union's first written submission, para. 158 and European Union's response to Panel question No. 57,
para. 95. See further Australia's third party written submission, para. 41.
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7.152 We note that the Philippines relies on the following passage from the panel report on
Chile - Alcoholic Beverages to support its interpretation of the de minimis test:

"In our view this means that panels should look at the particular market in question
and the products themselves. That is, there is no set level of tax differential which
can be considered de minimis in all cases. This follows from the Appellate Body's
observation that with respect to 'like products' the similarities between the products
are so strong that it can be presumed that any differential in taxation will have an
impact on the market. However, when products are somewhat different, but are still
directly competitive or substitutable, then de minimis differences in taxation are
permissible because it is not necessarily true that small differences in tax levels will
have an effect in the market."®

7.153 We agree with the above statement by the panel in Chile — Alcoholic Beverages. We note,
however, that the differences in tax levels which, in that panel's view, would not necessarily have an
effect in the market were only those considered to be "small*. This is in line with the accepted
meaning of the term de minimis, which is a "legal term describing that something is of little or no
importance in the matter concerned.”®® This is also how the term has been used by the Appellate
Body. Further, we note that in previous similar disputes significantly smaller tax differentials than
those in 5t8rle present case were nevertheless considered sufficient to support a finding of dissimilar
taxation.

7.154 As we have already indicated above, all distilled spirits produced in the Philippines are made
from the raw materials designated in the legislation and thus subject to the current Section 141(a) flat
tax rate of PHP 14.68 ppl. In contrast, the vast majority®® of distilled spirits imported into the
Philippines are made from other raw materials and are thus subject to one of the three current tax rates
under Section 141(b): PHP 158.73 ppl, PHP 317.44 ppl or PHP 634.90 ppl, depending on their
NRP.>®® This results in imported distilled spirits being subject to approximately 10, 20 or 40 times the
excise tax applied to directly competitive or substitutable domestic spirits. We consider therefore that
we are not presented here with "small differences in tax levels" but rather, with large ones.”®

%2 panel Report, Chile — Alcoholic Beverages, para.7.90. See also Philippines' first written
submission, para. 288; Philippines' second written submission, para. 77.

%83 Dictionary of Trade Policy Terms, W. Goode, CICS/WTO, fifth edition, 2007, p. 121 (emphasis
added). The term de minimis comes from the Latin maxim "de minimis non curat lex", which means "the law
does not care for, or take notice of, very small or trifling matters." (Black's Law Dictionary, abridged sixth
edition, 1991, p. 297 — emphasis added). See also The Shorter Oxford English Dictionary, sixth edition, 2007,
Volume 1 (A-M), p. 640 (defining de minimis as"[tJoo minor or trivial to merit consideration by the law."). See
further European Union's response to Panel question No. 56, para. 89.

%4 1n Japan — Alcoholic Beverages Il, the tax differential that was considered more than de minimis
ranged from 1.3 to 9.6 times; in Korea — Alcoholic Beverages, the tax differential that was considered more
than de minimis ranged from 1.4 to 2.8 times; and in Chile — Alcoholic Beverages, the tax differential that was
considered more than de minimis was an overall differential of 1.75 times between the lowest ad valorem rate
(27 per cent) and the highest (47 per cent). Further, in Chile — Alcoholic Beverages, even the incremental
4 percentage point difference between each of the tax sub-categories of the New Chilean System, ranging from
the 27 per cent and 47 per cent ad valorem rates, was considered per se as more than de minimis.

*® As indicated in paras.2.37 and 2.74 above, some imported distilled spirits produced from
designated raw materials (rums) are subject to the lower flat tax rate under Section 141(a). These imports
represent less than 0.1 per cent of total imported distilled spirits. See exhibits EU-15, pp. 7 and 57 and US-15,
pp. 7 and 57.

%8 See para. 2.17 above.

%87 See also para. 7.140 above. We further note that a similar magnitude of tax differential can be seen
when looking at the actual amount of excise tax that is currently levied on certain imported and domestic
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7.155 The Philippines does not contest that the nominal tax differential identified above is large.
The Philippines argues instead that under the second sentence of Article 111:2, the dissimilar taxation
must be assessed not in absolute but rather in relative terms, i.e. based on the relative tax burden
applied to the products at issue. The Philippines calculates a relative tax burden by dividing the NRP
of the distilled spirits brands listed in the annexes of Republic Act 8240 by the amount of the tax
applicable to each of those brands. It then averages the resulting relative tax burdens of each brand
classified under Section 141(a) and each brand classified under Section 141(b). The result, claims the
Philippines, is an average tax burden of 13 percent for distilled spirits made from
designated raw materials and an average tax burden of 22 per cent for distilled spirits made from
other raw materials. The Philippines argues that the 9 percentage point difference between these
average tax burdens is "minor" and, thus, a de minimis one.

7.156 We stated above that we would follow the Appellate Body's guidance that a finding of
dissimilar taxation under the second sentence of Article I11:2 would include an assessment whether
the tax burden on imported products is "heavier" than on the domestic products, and whether such
burden is "more than de minimis in any given case.” We understand that the Appellate Body
considered that in making such an analysis, a panel ipso facto would be undertaking an assessment of
the "relative tax burden™ imposed on these products.

7.157 We have already concluded that, in nominal terms, the tax differential applicable to the vast
majority of imported distilled spirits is larger (and, thus, imposes a "heavier" burden) than that
applicable to all domestic directly competitive or substitutable distilled spirits. Therefore, from this
perspective, we consider that such differential is more than de minimis within the meaning of
Acrticle 111:2 of the GATT.

7.158 We further believe that, in relative terms, the tax burdens of the products at issue are also
more than de minimis.

7.159 We recall again that, given the structure of the Philippine excise tax system, all domestic
spirits are subject to a specific tax, whereas the vast majority of imported spirits is subject to an
ad valorem tax. This means that no matter what the NRP of domestic distilled spirits are, these
products will always pay a flat rate tax of PHP 14.68 ppl. As a result, the more expensive a
domestic distilled spirit is, the lower the relative tax burden of that spirit. Even if we were to agree
with the Philippines' description of its market as segmented, this would mean that the
domestic distilled spirits that are in greater competition with most imported products enjoy the lowest
tax burden under Section 141 (a).

7.160 The evidence before us shows that, as applied to specific imported and domestic brands of
distilled spirits, the Philippine excise tax results in differences of relative tax burdens that are
significantly more than de minimis.>® The table below illustrates this very clearly:>*

brands. As indicated above in footnote 61 to para. 2.17, the current amount of excise tax applicable to certain
brands of "local distilled spirits" made from designated raw materials in 750 ml bottles can range from PHP 6.86
to PHP 9.98. Conversely, the current amount of excise tax applicable to certain brands of "imported distilled
spirits" made from other raw materials in 750 ml bottles can range from PHP 85.71 to a maximum of
PHP 409.51. This corresponds to an actual tax differential of between 12 and 40 times for comparable spirits.
%% See also United States' opening statement at first substantive meeting, para. 47 and United States'
response to Panel question No. 57, paras. 62-63 (comparing the average tax burden of 9 imported and 14
domestic spirits using information from the Abrenica and Ducanes Report (Exhibit PH-49), and claiming that
such data reveal that the highest tax burden faced by an imported spirit in the sample is almost 62 per cent (Jack
Daniel’s Tennessee Sour Mash Whiskey), while the highest tax burden faced by a domestic spirit in the sample
was 18 per cent (Tanduay Rhum ESQ). See further the United States' second written submission, para. 54;
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Brand/Origin Type of spirit V&:ﬁ?;e Relat(il\\lltle?'gﬁa?g rden

Bombay Sapphire (imported) gin 750 ml 33 per cent
Ginebra Especial (domestic) gin 750 ml 19 per cent
Alfonso | (imported) brandy 700 ml 45 per cent
Maximo (domestic) brandy 700 ml 27 per cent
Stolichnaya (imported) vodka 1,000 mi 47 per cent
Gilbey's 1857 (domestic) vodka 1,000 mi 7 per cent
Benmore Blended (imported) whisky 700 ml 108 per cent
White Castle 5 Years (domestic) whisky 700 ml 6 per cent
José Cuervo Gold (imported) tequila 700 ml 35 per cent
El Hombre Gold (domestic) tequila-flavoured 700 ml 3.5 per cent

7.161 It is clear therefore that the relative tax burdens imposed on imported and domestic
distilled spirits, when calculated as a ratio of their statutory NRP and the applicable tax rate, reveal tax
differentials that are significantly more than de minimis.

7.162 We now turn to the "averaging" approach advanced by the Philippines. We recall the
statement of the panel in Chile — Alcoholic Beverages that for a finding of dissimilar taxation, "it is
sufficient to find that certain of the imports are taxed dissimilarly compared to certain of the domestic
substitutable products."”*® Thus, there is no need to find that all domestic and imported products are
dissimilarly taxed.” For the same reason, the fact that under the Philippine excise tax some brands
of imported distilled spirits (specifically, some brands of imported rum>?) are similarly taxed is
irrelevant to the present analysis.

7.163 Furthermore, if the "averaging" approach proposed by the Philippines were to be used, it
could result in a situation where the dissimilar taxation imposed on certain groups of products would
be compensated or diluted when compared to the tax treatment received by other groups of products.

7.164 For the foregoing reasons, we consider that the "averaging" of relative tax burdens, as
proposed by the Philippines, is not the appropriate standard applicable to an analysis under the second
sentence of Article 111:2.

7.165 Even assuming that a de minimis analysis could be based on a comparison of average relative
tax burdens of imported and domestic products, and accepting arguendo the figures proposed by the

European Union's first written submission, para. 164; European Union's opening statement at first substantive
meeting, paras. 43-46; European Union's response to Panel question No. 56, para. 86.

% The examples correspond to some important domestic and imported distilled spirits sold in the
Philippines, as listed above in the tables in paras. 2.59-2.60 (for gins); 2.66-2.67 (for brandies); 2.78-2.79 (for
vodkas); 2.84-2.85] (for whiskies); and 2.90-2.91 (for tequila and tequila-favoured spirits). See also exhibit
PH-77 (which uses the 2009 excise tax rates).

% panel Report, Chile — Alcoholic Beverages, para. 7.97 (emphasis added) (also citing the Appellate
Body Report, Canada — Periodicals, DSR 1997:1, p. 449, at p. 474 and the Panel Report, Korea — Alcoholic
Beverages, para. 10.100 (fn. 412)). See also the European Union’s first written submission, para. 177.

%% Fyrther, as stated by the Appellate Body in Japan — Alcoholic Beverages, the tax differential must
be more than de minimis "in any given case." Appellate Body Report, Japan — Alcoholic Beverages II,
DSR 1996:1, p. 97, at p. 11.

%%2 See footnote 585 to para.7.154 above.
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Philippines, the tax differential would still be more than de minimis. The Philippines claims that the
9 percentage point difference between these averages is "minor". However, an average tax burden of
22 per cent imposed on imported distilled spirits made from other raw materials is almost 70 per cent
more that an average tax burden of 13 per cent imposed on domestic spirits made from designated raw
materials. We note that in Chile — Alcoholic Beverages, an incremental 4 percentage point difference
between the tax sub-categories of the Chilean tax system was considered per se to be more than
de minimis.>*

7.166 Finally, the Philippines argues that the tax differential is de minimis because imported and
domestic distilled spirits do not compete against each other in the Philippine market, given that the
average domestic consumer cannot afford imports with or without taxes, so that the "taxation rate has
little or no impact on consumer choice". This however is a question that more properly falls under the
first issue under Article 111:2, second sentence; i.e. whether the products at issue are directly
competitive or substitutable.

7.167 For all the foregoing reasons, we find that under the Philippine excise tax imported distilled
spirits and directly competitive or substitutable domestic distilled spirits are not similarly taxed within
the meaning of the second sentence of Article 111:2 of the GATT 1994,

(© "So as to afford protection to domestic production™
(i Introduction

7.168 Now that we have found that the domestic and imported products at issue are "not similarly
taxed", we continue our inquiry into the third and final question under the second sentence of
Acrticle I11:2, i.e. whether such dissimilar taxation is being applied "so as to afford protection” to
Philippine domestic production of distilled spirits.

(i) Arguments of the parties

7.169 The complainants argue that the following facts and circumstances regarding the structure,
overall application and aim of the excise tax at issue demonstrate that such measure is applied *'so as
to afford protection” to the Philippine production of distilled spirits.

7.170 First, the magnitude of the tax differential applied to domestic and imported spirits is such

that it alone would support the claim that the excise tax is applied "so as to afford protection".>*

7.171 Second, the structure of the excise tax reveals that it has been designed to favour the domestic
distilled spirits industry, as indicated by the following elements: (i) the "lack of rationality” of the
product differentiation used by the measure, as there is no "objective reason™ for applying a lower rate
to distilled spirits made from a certain set of raw materials (all grown in the Philippines) and much
higher rates to spirits made from other raw materials (all grown outside the Philippines)®®; (ii) the

%% See footnote 584 to para. 7.153 above.

%% European Union's first written submission, paras. 167-170; United States' first written submission,
paras. 72-75; United States' opening statement at first substantive meeting, paras. 46-47; United States' second
written submission, para. 15; United States' comments on the Philippines' response to Panel question
Nos. 68-69, para. 7.

5% European Union's first written submission, paras. 171-173. See also United States' opening
statement at second substantive meeting, para. 25. The complainants also claim that the Philippine excise tax,
based on the type of raw material rather than on price or alcoholic content of the distilled spirits, is neither
necessary to attain nor capable of attaining the objectives enshrined in the Philippine Constitution of having a
uniform, equitable and progressive tax system. The complainants further note in this regard that the Philippines
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fact that the measure is de facto discriminatory (although it is, in principle, origin-neutral) with
respect to imported products. This is so because most (if not all) domestic distilled spirits are made
from designated raw materials, thus benefiting from the lower flat tax rate, while the vast majority of
imported distilled spirits, which are not made from those designated raw materials, are subject to one
of the three higher tax rates®®; and (iii) the additional requirement that distilled spirits made from
designated raw materials must come from countries where these materials are “produced
commercially”, which further reduces the scope of application of the lower tax rate under the
measure.®”  The European Union adds that the “protectionist application" of the measure is also
evidenced by the fact that even some imported rums produced from the designated raw materials (like
Malibu Caribbean White Rum with Coco, Malibu Rum, Havana Club Anejo Reserva, Lemon Heart
Jamaica Rhum, Lemon Heart White Rhum, Myers's Rhum and Myers's Rhum Planters Punch) are
subject to the same higher rates applicable to distilled spirits made from other raw materials.*®

7.172 Finally, as some Philippine authorities were "aware" of the WTO incompatibility of the
measures®™ as well as that some domestic legislation distinguishes between domestic ("local”) and
imported products®®, these constitute further evidence of the protective application of the measure.

has not invoked any defence under Article XX of the GATT 1994. European Union's opening statement at first
substantive meeting, paras. 90-95; European Union's response to Panel question No. 16, para.5;
European Union's second written submission, paras. 117-126; European Union's opening statement at second
substantive meeting, paras. 71-72; United States' second written submission, paras. 38-45; United States'
opening statement at second substantive meeting, paras. 3-5 and 23-27.

%% European Union's first written submission, paras. 174-175; European Union's opening statement at
first substantive meeting, paras. 85-86; European Union's second written submission, paras.7 and 13;
European Union's opening statement at second substantive meeting, para. 76; European Union's closing
statement at second substantive meeting, para. 3; United States' first written submission, para. 76 and 78;
United States' second written submission, para. 16.

7 European Union's first written submission, paras. 14-17; European Union's opening statement at
second substantive meeting, paras. 64-70; European Union's comments on the Philippines' response to Panel
question No. 68, paras. 4-9, United States' first written submission, para. 77; United States' second written
submission, para. 47; United States' opening statement at second substantive meeting, paras. 12-13.

% European Union's first written submission, paras. 176-177 and footnotes 195-197 (citing the Panel
Report, Chile — Alcoholic Beverages, footnote 438). See also European Union's second written submission,
paras. 9-13 and 111-116; European Union's opening statement at first substantive meeting, paras. 87-89;
European Union's comments on the Philippines' response to Panel question No. 67, para. 2; United States'
second written submission, paras. 48-49.

% European Union's first written submission, para. 178-185. The European Union submits the
following evidence in this regard: December 2004 Statement of Senator Ralph G. Recto, sponsor of Republic
Act 9334 (which constitutes one of the instruments containing the measure at issue), explaining that under the
bill that later became this legislation, while local spirits would enjoy lower taxes, imported spirits would face
"much higher" ones; and also stating that the separate provision providing for a lower tax rate for spirits made
from designated raw materials should be maintained as it " ... would be to the interest of the nation if we protect
our local manufacturers™ (Exhibit EU-74, at p. 30); September 2007 Statement of the President of the Filipino
Senate, Mr. Enrile, before the Ways and Means Committee of the country's House of Representatives,
explaining that the purpose of subjecting spirits made from designated raw materials to a lower tax rate was "to
protect the domestic people" (exhibit EU-77); December 2007 Letter from the Philippines Department of
Finance to the Spanish ambassador to the Philippines, acknowledging that the current excise tax system needed
to be reformed so as "to make it consistent with the [Philippines’] commitments under the WTO agreement;"
(exhibit EU-75); March 2009 Letter from the Philippines Department of Finance to the "Consejo Regulador del
Brandy de Jerez", acknowledging that the current excise tax system disfavours imported spirits made from raw
materials other than indigenous ones (exhibit EU-76); May 2009 Letter from the Philippines Department of
Trade and Industry to the Chairman of the Ways and Means Committee of the country's House of
Representatives, supporting an amendment of Republic Act 9334 (one of the instruments containing the
measure at issue) because it is "inconsistent with GATT 1994 as it gives preferential treatment to domestic
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7.173 The Philippines responds that the excise tax is not applied "so as to afford protection™ for the
following reasons.

7.174  First, because the magnitude of the tax differentials applied to domestic and imported distilled
spirits is de minimis.®®

7.175 Second, because the structure of the excise tax does not indicate any protectionist intent. The
Philippines contends that its measure does not "lack rationality” as it is "rooted in the historical
association between liquor made from the designated raw materials and the average Filipino™, who is
a low income person. Subjecting these consumers of mostly cane sugar-based spirits to a tax burden
lower than that for the most affluent consumers of spirits made from other raw materials is not only a
"legitimate tax policy" but also one that is mandated by the Philippine Constitution.®®® Additionally,
the fact that none of the raw materials indicated in the measure is grown exclusively in the
Philippines, and are instead found all over the world, means that the lower tax rate is accessible to any
country. The Philippines argues that this demonstrates that its excise tax is origin-neutral and does
not discriminate, even on a defacto basis.’®  The Philippines also argues that the
"produced commercially" requirement in the measure is not discriminatory as the distilled spirits of
any country can be entitled to the lower rate of Section 141(a) when they are made with ethyl alcohol
from a designated raw material producing country.®® The Philippines further asserts that with regard
to any instance in which imported distilled spirits made from designated raw materials (like in the
case of Malibu rum and other imported rums) were classified as under the provision providing for
higher taxes (i.e. Section 141(b)), such a classification is illegal and thus "null and void."*®

7.176 Third, the purpose of Article I11:2 is "the protection of competitive opportunities."” The
Philippines argues that, given the low purchasing power of the vast majority of the Philippine
population as well as the pre-tax price differences between imported and domestic distilled spirits, it
follows that the measure "is unable to impact on competitive conditions™ and thus cannot violate
Article 111:2.%%

products produced from indigenous or locally sourced raw materials." (exhibit EU-11). See also
European Union's first written submission, paras. 22-23 (referring to statements made in the context of certain
draft bills proposed at the Philippine Parliament to change the current excise tax system for distilled spirits —
exhibits EU-11, EU-12, EU-13 and EU-14); European Union's response to Panel question No. 61, paras. 99-104;
United States' response to Panel question No. 61, paras. 65-67.

890 Eyropean Union's first written submission, paras. 186-189. The European Union refers to
Revenue Regulation 2-97 (exhibits EU-4 and US-4), pointing out the fact that Table A-1 of that legislation,
which lists certain brands classified under the lower tax rate for designated raw material spirits, is entitled
"Local Distilled Spirits Brands Produced From Sap of Nipa, Coconut etc. covered by Section 138(b)." See also
United States' first written submission, paras. 24-26.

801 phjlippines' first written submission, para. 309.

802 1bid., paras. 1-5, 7, 26, 31-32 and 296; Philippines' opening statement at first substantive meeting,
paras. 46-47; Philippines' closing statement at first substantive meeting, paras. 2-4; Philippines' response to
Panel question Nos. 62 and 63; Philippines' second written submission, para. 1; Philippines' opening statement
at second substantive meeting, para. 3; Philippines' closing statement at second substantive meeting, para. 7.

893 philippines' first written submission, paras. 8-9, 24-26, 29, 297-302; Philippines' opening statement
at first substantive meeting, paras. 37-38; Philippines' second written submission, paras. 80-82; Philippines'
opening statement at second substantive meeting, para. 4.

804 phjlippines' response to Panel question No. 68(c).

805 philippines' first written submission, paras. 172-174, 303; Philippines' opening statement at second
substantive meeting, para. 37.

8% philippines' first written submission, paras. 310-314; Philippines' opening statement at first
substantive meeting, para. 40; Philippines' opening statement at second substantive meeting, para. 39.
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7.177 Fourth, the statements from some government officials are irrelevant as those statements are
simply the personal opinions of such individuals, who are not experts in WTO law. The Philippines
contends that none of the statements reflects the official position of the government, which is reflected
in the Philippines' submissions in this dispute.®”’

7.178 Finally, the use of the term "local" in Revenue Regulation 2-97 does not demonstrate the
existence of an intentional legal distinction between domestic and imported products as the use of this
term in Annexes A-1 and A-2 of the regulation was merely a "technical error”. The Philippines
considers that, in any case, the tables contained in this and other Philippines regulations are just
"illustrative” in nature and serve "an administrative purpose only: to provide a clear and transparent
descriptg(%n of how the excise tax will be calculated and applied to those existing brands™ listed
therein.

(iii)  Consideration by the Panel
7.179 We start by recalling that, as explained by the Appellate Body:

"[A]n examination in any case of whether dissimilar taxation has been applied so as
to afford protection requires a comprehensive and objective analysis of the structure
and application of the measure in question on domestic as compared to imported
products. We believe it is possible to examine objectively the underlying criteria
used in a particular tax measure, its structure, and its overall application to ascertain
whether it is applied in a way that affords protection to domestic products.

Although it is true that the aim of a measure may not be easily ascertained,
nevertheless its protective application can most often be discerned from the design,
the architecture, and the revealing structure of a measure."*”

7.180 Therefore, whether the dissimilar taxation affords protection is not a question of intent or
aim®®, but rather one of the protective application of the measure.®*’ This means that we should
ascertain the protective application of the Philippine excise tax by examining its design, architecture,
and revealing structure.®® The Appellate Body has explained that in some cases the dissimilar
taxation may be so much more than de minimis that "it will be clear from that very differential that the
dissimilar taxation was applied 'so as to afford protection”."®™® In such cases, such differential "may be

87 philippines' first written submission, para. 308. See also Philippines' response to Panel question
No. 61; exhibit PH-65.

8% philippines' first written submission, paras. 304-307.

809 Appellate Body Report, Japan — Alcoholic Beverages |1, p. 29, DSR 1996:1, p. 97, at p. 120.

810 See ibid., p. 27, DSR 1996:1, 97, at p 119.

811 See jbid., p. 29, DSR 1996:1, 97, at p. 120.

%12 This does not mean however that we cannot take into consideration any other elements when
considering this final question under the second sentence of Article I11:2, if not to ascertain, at least to confirm
the protective application of a measure. See, e.g., Appellate Body Report on Canada — Periodicals, pp. 31-32
DSR 1997:1, 449, p. 475-476 (finding that statements made by public officials that the very design of the
measure in question was to afford protection to domestic industry were probative); Appellate Body Report,
Chile — Alcoholic Beverages, para. 62 (considering that the "statutory purposes of objectives — that is, the
purpose or objectives of a Member's legislature and government as a whole — to the extent that they are given
objective expression in the statute itself" are pertinent) and Panel Report on Mexico — Taxes on Soft Drinks,
para. 8.91 (considering that "the declared intention of legislators and regulators of the Member adopting the
measure should not be totally disregarded, particularly when the explicit objective of the measure is that of
affording protection to domestic production.”).

613 Appellate Body Report, Japan — Alcoholic Beverages I, DSR 1996:1, p. 97, at p. 122.
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enough to show a violation."®* The Appellate Body also stated, however, that in "other cases, there
may be other factors that will be just as relevant or more relevant to demonstrating that the dissimilar
taxation at issue was applied 'so as to afford protection.""®*

7.181 We now turn to the facts and arguments before us.

7.182 Concerning the design, architecture and structure of the measure, we recall that the excise tax
at issue creates a system that combines specific and ad valorem taxes. Under this system, distilled
spirits produced from certain designated raw materials (i.e. the sap of the nipa, coconut, cassava,
camote, or buri palm, or from juice, syrup or sugar of the cane) are subject to a low flat tax rate of
PHP 14.68 ppl. In contrast, distilled spirits produced from raw materials other than those designated
in the measure are subject to taxes that can vary between PHP 158.73 ppl to PHP 634.90 ppl,
depending on their NRP. All designated raw materials are grown in the Philippines®® and all
domestic distilled spirits are produced from designated raw materials.®’’  Conversely, the
vast majority of imported distilled spirits are not made from designated raw materials. This means
that de facto the measure results in all domestic distilled spirits enjoying the favourable low tax, while
the vast majority of the imported spirits are subject to higher taxes.**®

7.183 As we have concluded at paragraph 7.154, under the Philippine excise tax, the vast majority
of imported distilled spirits is subject to taxes that are, in nominal terms, approximately 10 to 40 times
that applicable to all domestic spirits. This results in a dissimilar level of taxation between imported
and domestic distilled spirits that is nominally large.®*

814 |bid. See also Appellate Body Report, Canada — Periodicals, DSR 1997:1, p. 449, at pp. 475-476
(considering that the design and structure of the measure, including the magnitude of the differential taxation,
demonstrated that the measure was applied so as to afford protection to domestic production); Appellate Body
Report, Korea — Alcoholic Beverages, para. 150 (upholding the panel's finding that the magnitude of the tax
difference alone was sufficient to show the protective nature of the measures, although the panel still went on to
look at, and based its decision on, other factors); Appellate Body Report, Chile — Alcoholic Beverages, para. 66
(considering that since, among other factors, the magnitude of the tax difference was "considerable", it followed
that "the application of dissimilar taxation of directly competitive or substitutable products will ‘afford
protection to domestic production.™); and Panel Report, Mexico — Taxes on Soft Drinks, para. 8.87 (finding that
the "magnitude of the tax differential between imported and domestic products, resulting from the application of
the soft drink tax and the distribution tax, is additional evidence of the protective effect of the measure on
Mexican domestic production of sugar.").

815 Appellate Body Report, Japan — Alcoholic Beverages 11, DSR 1996:1, p. 97, at p. 122.

818 50 Philippine distilled spirits producers always qualify under the other requirement of the excise tax,
i.e. that the "designated raw materials" be "produced commercially in the country where they are processed into
distilled spirits”. This may not necessarily be the case of producers from other countries. See above at
para. 2.17. In this regard, we recall that the measure has been challenged by the complainants "as such”, so we
consider that the very existence of this additional requirement in the measure, regardless of how or whether it
has been applied in practice, is per se another indication of its protective nature.

87 More specifically, all domestic distilled spirits use ethyl alcohol as a base for their production. The
ethyl alcohol can be either distilled from sugar cane molasses produced in the Philippines or imported from, and
distilled in, countries where sugar cane molasses are "produced commercially."

%18 As indicated above in footnote 585 to para. 7.154, some, but not all, rums imported into the
Philippines are subject to the lower flat tax rate under Section 141(a). We also recall that imported rums
represent less than 0.1 per cent of total imported distilled spirits. See also United States' second written
submission, para. 49. In any case, we consider that just because some few imported products are subject to the
same tax treatment as domestic products cannot change the protective nature of the measure overall.

819 We have also concluded above at paras. 7.158 and 7.161 that even in relative terms the dissimilar
level of taxation between these products is significantly more than de minimis.
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7.184 With regard to the statements of various Philippine government officials submitted by the
complainants as evidence of the protective nature of the measure®”, we bear in mind the Appellate
Body's statement that it is not necessary "to sort through the many reasons legislators and regulators
often have for what they do and weigh the relative significance of those reasons to establish
legislative or regulatory intent" for "it is irrelevant that protectionism was not an intended
objective."®! Therefore, we will not review the statements submitted by the complainants in the
present dispute.

7.185 Finally, we understand the Philippines to be arguing that the measure cannot violate
Acrticle I11:2 because it "is unable to impact on competitive conditions" in the Philippine market given
the low purchasing power of the vast majority of the Philippine population as well as the pre-tax price
differences between the imported and domestic distilled spirits at issue. In this respect, we note that
the Appellate Body dealt with a very similar argument in a previous case. In Korea-—
Alcoholic Beverages, Korea claimed that the panel erred in failing to take into consideration the
argument that the pre-tax price differences between diluted soju and imported alcoholic beverages
were so large that the Koreantax could not affect the competitive relationship between these
products.®? The Appellate Body stated that in making these arguments, Korea seemed "to be
revisiting the question whether the products can be treated as directly competitive or substitutable."®
The Appellate Body then added that:

"... Korea overlooks the fact that the two products have already been found to be
directly competitive or substitutable. Its arguments are, therefore, misplaced at this
stage of the analysis and do not cast doubt on the Panel's finding that the contested
measures afford protection to domestic production.

Korea also seems to be insisting that a finding that a measure affords protection must
be supported by proof that the tax difference has some identifiable trade effect. But,
as we have said above, Article Il is not concerned with trade volumes. It is,
therefore, not incumbent on a complaining party to prove that tax measures are
capable of producing any particular trade effect." °**

7.186 We dismiss the Philippines' arguments for these same reasons. We have already decided
above that the products at issue are directly competitive and substitutable and, like the Appellate Body
in Korea — Alcoholic Beverages, we also consider that the Philippine's arguments "are, therefore,
misplaced at this stage of the analysis and do not cast doubt on the Panel's finding that the contested
measures afford protection to domestic production.”

7.187 In light of the foregoing considerations, we find that the design, architecture, and structure of
the measure, including the magnitude of the tax differential applicable to imported and domestic
products, reveal the protective nature of the measure. In conclusion, the dissimilar taxation imposed
by the Philippine excise tax on imported distilled spirits and on directly competitive or substitutable
domestic spirits is applied "so as to afford protection™ to Philippine domestic production of distilled
spirits.

620 See a full description of these statements in footnote 599 to para. 7.172 above.

621 Appellate Body Report, Japan — Alcoholic Beverages 11, p. 27, DSR 1996:1, 97, at p 119.
622 Appellate Body Report, Korea — Alcoholic Beverages, para. 151.

623 |bid., para. 152.

824 |bid., paras. 152-153 (footnotes omitted).



WT/DS396/R
WT/DS403/R
Page 96

() Conclusions regarding the claim under the second sentence of Article 111:2 of GATT 1994

7.188 For the reasons stated above, we conclude that, through its excise tax, the Philippines applies
dissimilar internal taxes on domestic distilled spirits made from designated raw materials and to
directly competitive or substitutable imported distilled spirits made from other raw materials in a
manner so as to afford protection to the Philippine domestic production of distilled spirits and is thus
acting in a manner inconsistent with Article 111:2, second sentence, of the GATT 1994.

E. SPECIAL AND DIFFERENTIAL TREATMENT
7.189 Pursuant to Article 12.11 of the DSU:

"[W]here one or more of the parties is a developing country Member, the panel's
report shall explicitly indicate the form in which account has been taken of relevant
provisions on differential and more-favourable treatment for developing country
Members that form part of the covered agreements which have been raised by the
developing country Member in the course of the dispute settlement procedures."

7.190 In addition, the DSU provides in Article 12.10 that:

"[1]n examining a complaint against a developing country Member, the panel shall
accord sufficient time for the developing country Member to prepare and present its
argumentation.”

7.191 During the proceedings, we took into account the respondent's status as a developing country
Member, particularly when preparing the timetable for the process after having heard the views of the
parties.

7.192 We have also noted that the Philippines has stated that the present dispute:

"[1Involves the right of a developing country WTO Member to impose a tax regime
that is best suited to achieve the fiscal objectives set out in its Constitution in light of
the administrative and enforcement constraints it faces with respect to tax
collection."®®

7.193 The Philippines clarified that the fiscal objectives in its legislation to which it referred are
linked to achieving a progressive system of taxation that imposes higher taxes on "higher-priced
goods, typically bought by wealthier consumers™ and lower taxes on "lower-priced goods, typically
bought by less affluent consumers."®®® The constraints with respect to tax collection identified by the
Philippines include that the country "possesses a large informal economy, widespread poverty, a large
geographical area and an extensive coast line to administer and monitor... and limited taxation

resources". %%’

825 philippines' first written submission, para. 1. See also para. 3.3 above.

826 philippines' first written submission, para. 2. See also ibid., paras. 32 and 296; Philippines' opening
statement at first substantive meeting, paras. 5-9; Philippines' opening statement at second substantive meeting,
paras. 3-5; Philippines' response to Panel question Nos. 16 and 62.

827 philippines' response to Panel question No.62. See also Philippines' opening statement at first
substantive meeting, para. 4; Philippines' closing statement at first substantive meeting, para. 4; Philippines'
opening statement at second substantive meeting, paras. 3 and 38; Philippines' response to Panel question
Nos. 16 and 63. See also para. 3.4 above.
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7.194 In response to a question from the Panel, the Philippines did not refer to any provision in the
WTO agreements on special and differential treatment for developing countries and clarified that the
statements it made:

"[Are] not a reference to any of the provisions of Article XX of GATT 1994. The
Philippines believes that its excise tax system embodied in Section 141 of the
National Internal Revenue Code is not inconsistent with Article Ill, and therefore
there is no need to invoke the provisions of Article XX."%?®

7.195 In conclusion, the Philippines did not raise any specific provisions on differential and
more-favourable treatment for developing country Members that would require particular
consideration by the Panel.

VIIl. CONCLUSIONS AND RECOMMENDATIONS

8.1 We recall the complainants' request that the Panel issue its findings in the form of a single
document containing two separate reports with common sections but separate conclusions and
recommendations for each complaining party.®*® In accordance with the requests by the complaining
parties, we therefore provide two separate sets of conclusions and recommendations.

628 phjlippines' response to Panel question No. 16. See also para. 3.5 above.
629 See para. 1.12 and its footnote 10 above.
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COMPLAINT BY THE EUROPEAN UNION (DS396): CONCLUSIONS OF THE PANEL

8.2 With respect to the claims advanced by the European Union, we find that, through its excise
tax, the Philippines subjects imported distilled spirits made from raw materials other than those
designated in its legislation to internal taxes in excess of those applied to like domestic spirits made
from the designated raw materials, and is thus acting in a manner inconsistent with Article I11:2, first
sentence, of the GATT 1994,

8.3 We abstain from making findings with respect to the European Union's claim under the
second sentence of Article 111:2 of GATT 1994, because this claim was advanced as an alternative,
only in the event that the Panel had not found that the measure at issue is inconsistent with the first
sentence of the same provision.

8.4 Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations
assumed under a covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment. We conclude that, to the extent that the measure at issue is inconsistent
with the GATT 1994, it has nullified or impaired benefits accruing to the European Union under that
agreement.

8.5 Pursuant to Article 19.1 of the DSU, we recommend that the Dispute Settlement Body request
the Philippines to bring its measure into conformity with its obligations under the GATT 1994.
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COMPLAINT BY THE UNITED STATES (DS403): CONCLUSIONS OF THE PANEL
8.2 With respect to the claims advanced by the United States, we find that:

@ Through its excise tax, the Philippines subjects imported distilled spirits made from
raw materials other than those designated in its legislation to internal taxes in excess
of those applied to like domestic spirits made from the designated raw materials, and
is thus acting in a manner inconsistent with Article 111:2, first sentence, of the
GATT 1994.

(b) Through its excise tax, the Philippines applies dissimilar internal taxes on domestic
distilled spirits made from designated raw materials and to directly competitive or
substitutable imported distilled spirits made from other raw materials in a manner so
as to afford protection to the Philippine domestic production of distilled spirits and is
thus acting in a manner inconsistent with Article I11:2, second sentence, of the
GATT 1994.

8.3 Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations
assumed under a covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment. We conclude that, to the extent that the measure at issue is inconsistent
with the GATT 1994, it has nullified or impaired benefits accruing to the United States under that
agreement.

8.4 Pursuant to Article 19.1 of the DSU, we recommend that the Dispute Settlement Body request
the Philippines to bring its measure into conformity with its obligations under the GATT 1994.
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ANNEX A-1

EXECUTIVE SUMMARY OF THE FIRST WRITTEN SUBMISSION OF
THE EUROPEAN UNION

l. INTRODUCTION

1. The present dispute concerns a blatant violation of Article I11:2 first and second sentences.
For many decades, the Philippines have applied lower internal taxes to domestically produced
distilled spirits than to like or directly competitive and substitutable distilled spirits imported from the
European Union (the "EU") and other WTO Members. Regrettably, over the past years, the
discrimination against imported distilled spirits has even worsened, as the tax differential between
domestic products and imported products has progressively widened.

2. The Filipino authorities have in several occasions publicly acknowledged the
WTO-incompatibility of the measures at dispute. In fact, in the past years, several draft bills were
proposed to reform the Excise Tax Regime. Some of these draft bills envisaged the creation of a
single tax structure for all alcohol products, based on alcohol content rather than on the raw materials
used. These proposals met however the strong resistance from the local spirits industry and were
never approved.

3. The Filipino market for spirits is currently estimated to amount to ca. 49 million nine litre
cases per year, making it one of the largest spirits markets in the Asia-Pacific region. This market is
largely dominated by domestic products which together account for almost 98% of total consumption,
leaving to imported spirits a share of less than 2,5%. It is also a rather oligopolistic market since three
large Filipino corporations enjoy circa 90% of the overall spirits market.

4. The EU is the leading exporter worldwide of spirits, with an annual value of exports of over
EUR 5 billion. In the Philippines alone, imports from the European Union amount currently to
ca. EUR 18 million per year.

1. LEGAL ARGUMENT

5. The Philippines are in breach of their obligations under GATT Article 111:2, first and second
sentence, since pursuant to the Excise Tax Regime it applies on imported distilled spirits (i) internal
taxes which are in excess of those applied on like products, and (ii) higher internal taxes so as to
afford protection to its domestic industry.

6. Preliminarily, the EU points out that the measures at issue constitute "internal taxes™" within
the meaning of Article I11:1 and I11:2 of the GATT 1994 since they are levied on all distilled spirits
intended for consumption in the Philippines, whether locally produced or imported, and not "on" or
"in connection with" importation of distilled spirits.

A. GATT ARTICLE Ill:2, FIRST SENTENCE

7. It is settled case-law that a tax measure violates Article 111:2, first sentence, when: (i) the
taxed imported and domestic products are 'like'; and (ii) the taxes applied to the imported products are
'in excess of' those applied to the like domestic products. Importantly, a measure which meets these
two requirements can be ipso facto considered to infringe Article I11:2, first sentence. In fact, the
general principle of Article I11:1 informs also the first sentence of Article 111:2. As such, in order to



WT/DS396/R
WT/DS403/R
Page A-3

establish a violation of the latter provision it is unnecessary to show that the measures at issue are
applied "so as to afford protection to domestic production”.

1. Spirits produced from the designated raw materials and spirits produced from other
raw materials are 'like products'

8. In Japan — Alcoholic Beverages Il and Canada — Periodicals, the Appellate Body endorsed
the approach previously followed by several GATT panels in deciding that the term "like products”
should be assessed on a case-by-case basis. In particular, the Appellate Body held that some criteria
for determining whether a product is "like" are: the product's end-uses in a given market; consumers'
tastes and habits; the product's properties, nature and quality. Moreover, a uniform tariff classification
of products can also be relevant in determining what products are "like". It should be recalled that like
products need not be identical in all respects. With regard to alcoholic beverages, the Panel in Japan —
Alcoholic Beverages | has held that "minor differences in taste, colour and other properties (including
different alcohol contents) did not prevent products qualifying as "like products™. The Panel also
added that ""'like" products do not become "unlike" merely because of differences in local consumer
traditions within a country (...) or differences in their prices, which were often influenced by external
government measures (e.g. customs duties) and market conditions (e.g. supply and demand, sales
margins)".

9. The EU submits that the measures at issue have the effect of applying dissimilar internal taxes
to several like products. Indeed, domestically produced spirits are subject to lower excise duties than
imported spirits which have identical end-uses; respond to the same consumers' tastes and habits; have
same properties and nature; fall within the same tariff classification. The EU does not necessarily
claim that all spirits under HS code 2208 are "like products”. Yet, it is the opinion of the EU that — at
the very least — and irrespective of the type and origin of the raw materials used for their production,
all gins sold in the Philippines are like products, all brandies sold in the Philippines are like products,
all whiskies sold in the Philippines are like products, all vodkas sold in the Philippines are like
products, all rums sold in the Philippines are like products, and so on. The EU finds that, in the
present case, it would be unnecessary for the Panel to decide what types of spirits are "like" other
types of spirits (e.g. whether a gin is like a vodka). Indeed, within the very same type of spirits (gin,
brandy, whisky, rum, vodka etc.) the Philippines legislation applies discriminatory taxation against
imported products.

10. In the first place, distilled spirits have in general the same end uses. All of them are drunk
"straight", "on the rocks", or diluted with other alcoholic drinks or, more frequently, with water or
non-alcoholic drinks (e.g. juices, soft drinks). All of them are drunk with the same purpose: thirst
guenching, socialization, relaxation, pleasant intoxication. Notably, all drinking styles often co-exist
and are used alternatively, depending on the occasion and the whim of the consumer. In fact both
Filipino and non-Filipino companies present their products (on their web-sites or through
advertisements) in similar ways: e.g. as products that can be drunk straight or in cocktails. The raw
materials used for distillation do not affect at all the drinking styles. This is confirmed by the recent

Euromonitor Consumer Preference Survey.

11. In the second place, consumers' tastes and habits are not affected by the raw materials used
for the distillation. In fact, both local and imported spirits can be purchased by the consumers in the
same outlets: on-premises outlets (e.g. pubs, bars, restaurants, clubs, discotheques) and off-premises
outlets (e.g. supermarkets). All these spirits (irrespective of the raw materials used for production) can
be drunk at home, at friends' place, or in public places such as restaurants and bars. They can be
consumed before, after or during meals. Moreover, the occasions in which they are consumed are
largely the same, as confirmed by the Euromonitor Consumer Preference Survey. This is further
evidenced by company advertisements: many producers (Filipino and non-Filipino) present their
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products as “ideal" for some particular moments or circumstances (e.g. to celebrate reunions,
important events, birthdays, or successes in business, or ideal for romantic moments). Lastly,
evidence demonstrates that all these spirits are widely drunk by all categories of consumers,
regardless of age, sex, occupation. Indeed, the same consumers often drink a variety of spirits,
depending on the occasion and the circumstances.

12. In the third place, the basic physical properties of all distilled spirits — irrespective of the raw
materials used for distillation — are essentially the same: all spirits are concentrated forms of alcohol
produced by the process of distillation. Together, ethyl alcohol and water account for more than 99%
of the volume of all distilled spirits. At the point of distillation, all spirits are nearly identical, which
means that raw materials used in this process have almost no impact on the final product. Post-
distillation processes such as ageing, dilution with water and additional flavourings have a relatively
more important bearing on the final product. And in fact Filipino manufacturers openly present their
products as having been processed and/or having been flavoured in the same manner of the
corresponding imported products. For example, local gin brands all highlight the presence of the
essence of juniper berries, which is what traditionally gives gin its distinguishing flavour.
Furthermore, local vodka brands mention the process of charcoal filtration which is an essential step
in the production of vodka. In essence, what is important is that all products at issue are distilled
spirits, with high alcoholic content, having similar colours, tastes and smells, bottled and labelled
essentially in the same manner. In fact, average alcohol content for both spirits from designated raw
materials and spirits from other raw materials ranges from 25% to 40%. Furthermore, spirits of the
same category and the same variety have the same alcohol content. Regarding colour, one notes that
all products of the same type and variety have the same or very similar colour. Regarding smell and
taste, it can be observed that spirits obtained from the designated raw materials obtain, often by
employing extracts and flavouring, a similar taste and nose to spirits manufactured from other raw
materials.

13. In the fourth place, the physiological and psychological effects of spirits on human beings are
essentially due to the presence of ethyl alcohol. These effects are determined by a number of factors:
e.g. type and quantity of alcohol consumed; age, weight and gender of the consumer; food in the
stomach; situation in which drinking occurs. Yet, the raw material from which the spirit has been
distilled does not have any influence in this respect. In fact, countries' legislation which restricts e.g.
consumption, manufacture, advertising, sale, use of alcoholic beverages generally do not distinguish
between spirits made from certain raw materials and similar spirits made from other raw materials.
This is so including in the Philippines: see e.g. regulations on drunk driving or on sale and distribution
of alcoholic beverages.

14. In the fifth place, all the products at issue fall within heading 2208 of the HS, which refers to
"undenatured ethyl alcohol of an alcoholic strength by volume of less than 80 % vol; spirits, liqueurs
and other spirituous beverages". The HS comprises all distilled spirits in the same heading and divides
them into sub-groups according to the type of spirit. The raw material used for the production of the
different types of spirits is mostly irrelevant: a whisky, a vodka, a gin and a rum always fall within a
specific sub-heading, irrespectively of whether they were produced with e.g. sugar cane, coconuts,
grapes, wheat, potatoes etc. Data provided by the Philippines and which concern exports of Filipino
spirits confirms that local spirits bear the same HS sub-heading of spirits imported into the
Philippines, even if made from different raw materials. In this context, it should be remembered that
in Japan — Alcoholic Beverages Il, the Appellate body stressed the importance of HS headings to
ascertain the likeness of products.

15. In conclusion, it is manifest that spirits produced from the designated raw materials and spirits
produced from other raw materials are "like" products. Should not all distilled spirits be "like" within
the meaning of Article 111:2, then it is submitted that at least all products falling within the same type
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so are. Interestingly, in Japan — Alcoholic Beverages Il, the Panel found that two different types of
alcoholic beverage (shochu and vodka) were "like" products pursuant to Article I11:2, first sentence. A
fortiori, a similar reasoning should, in the case at hand, lead to consider that products are "like" when
belonging to the same type of spirit. It can also be pointed out that the facts of the present case are to a
certain extent similar to those examined in the Mexico — Taxes on Soft Drinks case where Mexico
applied dissimilar taxation to two materials (one domestically produced: cane sugar; and one
imported: beet sugar) which were both used to manufacture the same products (soft drinks and
syrups). In that case, the Panel concluded that beet sugar and cane sugar were "like" products within
the meaning of the first sentence of Article 111:2.

2. The taxes applied to the imported products are ‘in excess of' those applied to the like
domestic products

16. According to the Appellate Body in Japan — Alcoholic Beverages Il, the prohibition of
discriminatory taxes in GATT Article 111:2, first sentence, is not conditional on a ‘trade effects test'
nor is it qualified by a de minimis standard. Indeed, under this provision, even the smallest amount of
"excess" is too much.

17. In the present case, the measures at dispute subject spirits distilled from non-designated raw
materials to a much higher internal tax than that applied to spirits produced from the designated raw
materials. It is useful to recall that the vast majority of imported products are subject to the higher tax
rates whereas all local products enjoy the lower tax rate. It has just to be pointed out that the fact that
few imported products may also enjoy the lower tax rate does not exclude that the measures violate
Article I11:2, first sentence. As the Panel in Argentina — Hides and Leather made it clear,
"Article I11:2, first sentence, is applicable to each individual import transaction.” It is thus sufficient
to establish a breach of that provision that some imported product is taxed in excess of a like domestic
product.

B. GATT ARTICLE I11:2, SECOND SENTENCE

1. Imported products and domestic products are ‘directly competitive or substitutable
products’

18. In Japan - Alcoholic Beverages |1, the Appellate Body stated that a determination of whether

two products are "competitive or substitutable™ must be made on a case-by-case basis, and in the light
of "all the relevant facts in that case". Preliminarily, it should be recalled that the second sentence of
Acrticle 111:2 is about imperfectly substitutable products, since perfectly substitutable products fall
within the first sentence of the same provision. Moreover, this provision is concerned not only with
differences in taxation between products which are actually competitive on a given market, but also
with differences in taxation between products which are potentially competitive. Indeed, whereas
consumer tastes and habits may differ from one market to another, tax measures should not be used to
"freeze" consumers' preferences for domestic products. For this reason, evidence that two products are
not competing in a market at a given point in time is irrelevant if the absence of actual competition is
due, at least in part, to the tax measures in dispute. In Korea — Alcoholic Beverages, the Appellate
Body stressed that competition in the market place is a dynamic, evolving process and thus the
concept of “directly competitive or substitutable” cannot be limited to "situations where consumers
already regard products as alternatives"; adding that "[i]f reliance could be placed only on current
instances of substitution, the object and purpose of Article I11:2 could be defeated by the protective
taxation that the provision aims to prohibit".

19. At the outset, the EU wishes to recall that the WTO adjudicatory bodies have in previous
disputes found that all types of spirits falling within HS classification 2208 are "directly competitive
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or substitutable products”. The EU would also like to point out that the Filipino producers themselves
publicly acknowledge that competition in the spirits market is intense not only within the various
types of spirits, but also between different categories of spirits.

20. In the first place, the basic physical properties of all distilled spirits — irrespective of the raw
materials used for distillation — are essentially the same. All spirits are concentrated forms of alcohol
produced by the process of distillation. At the point of distillation, all spirits are nearly identical,
which means that raw materials used in this process have almost no impact of the final product.
Notably, in Chile — Alcoholic Beverages the Panel regarded "the aspect of a product being a potable
distilled spirit with a high alcohol content as an important defining characteristic”. On the contrary,
the Panel found that even "post-distillation differences due to filtration, colouring or aging process
are not so important as to render the products non-substitutable”. Similarly, in Korea — Alcoholic
Beverages, the Panel considered sufficient to note that all products at issue "ha[d] the essential
feature of being distilled alcoholic beverages” and were "bottled and labelled in a similar manner”.
Conversely, the small differences in the filtration or aging process or in colour and flavouring were
considered insufficient to render the products non competitive or substitutable. What is crucial in the
present dispute is that all products at issue are distilled spirits, with high alcoholic content, having
similar colours, tastes and smells, and being bottled and labelled essentially in the same manner.

21. In the second place, all spirits share same end uses and are advertised in a similar manner. In
Japan — Alcoholic Beverages 11, the Appellate Body agreed with the Panel in finding that the decisive
criterion in order to determine whether two products are directly competitive or substitutable is
whether they have common end-uses. One has however to bear in mind that this commonality of end
uses need not be perfect. As the Panel in Chile — Alcoholic Beverages noted, "it is sufficient that there
is a pattern that they may be substituted for some purposes at some times by some consumers".
Moreover, current overlaps between different uses can be limited because of, e.g., protective tariffs or
other trade barriers which make price of imported products significantly higher than local ones. Thus,
the Panel in Korea — Alcoholic Beverages, looked at common end uses in order to establish a
competitive relationship between products either immediately or only in the "near and reasonably
predictable future”.

22. Notably, all distilled spirits are drunk in similar ways: "straight”, "on the rocks", or diluted
with other alcoholic drinks or, more frequently, with water or non-alcoholic drinks. All of them are
drunk with the same purpose: thirst quenching, socialization, relaxation, pleasant intoxication. All of
them may be consumed before, after or during meals. All of them may be consumed at home or in
public places (restaurants, bars, pubs, discotheques etc.).

23. Moreover, the fact that spirits all compete with one another (irrespective of the raw material
used for distillation) for the same uses appears in all evidence when one looks at the marketing
strategies adopted by spirit producers. It can be recalled that, as the Panels in Korea — Alcoholic
Beverages and Chile - Alcoholic Beverages stressed, marketing strategies are particularly useful in
determining whether products are substitutable. Indeed, "marketing strategies that highlight
fundamental product distinctions or, alternatively, underlying similarities may be useful tools for
analysis". In the case at hand, it is particularly remarkable how Filipino manufacturers try and present
their products as being similar or equivalent to, or even better than, competing imported spirits. For
instance, local brandies are clearly portrayed as similar to either Spanish brandies or French brandies.
Many Filipino brandies not only have a Spanish brand, but on their labels they also carry words and
images which unmistakably refer to Spain. In their attempt to compare local brandies with imported
brandies, Filipino companies even advertise some of them in manners which tend to give the
impression that they are produced from grapes (just like imported brandies), which is obviously not
the case. Analogous marketing strategies are adopted by Filipino spirits producers also with regard to
the other types of spirits: e.g. whisky, gin, rum, vodka, tequila, etc. Finally, it can be noted that several
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Filipino producers also adopt advertising campaigns which imply that their products can compete on a
worldwide basis, with regard to popularity or quality, with any other spirit.

24. In the third place, an additional indication of substitutability between spirits from the
designated raw materials and spirits from non designated raw materials is the fact that they uses the
same channels of distribution and sale. With regard to distribution, one can observe that both domestic
and imported spirits follow similar distribution networks.

25. As for the points of sale, all of them can be purchased by Filipino customers either in retail
outlets or in on-premises outlets. Notably, in retails outlets, they share the same shelf areas, where
imported and local products are presented side-to-side. This shelving is clearly responsive to
consumers' needs to make choices between competing and substitutable products. Equally significant,
on the shelves behind the bar of on-premises outlets in the Philippines, such as pubs and restaurants,
one inevitably finds a mix of bottles of local brands and imported ones. Also beverages catering
companies offer their customers both local and non local spirits. A brief look at the collection of
photos they publish on their web-sites suffices to see the concurrent use of all types of spirits.

26. In the fourth place, it can be noted that although local brands tend to be sometimes cheaper
and imported brands to be often more expensive, this is not always the case. Both in supermarkets and
in bars one finds that several imported brands and local brands have comparable prices. Competition
between different spirits brands in the Philippines therefore does occur also on pricing, and this is true
both among the different brands of the same type of spirit and among brands of different types of
spirit. This competition based on price is overtly recognised even by local producers.

217. In Japan — Alcoholic Beverages Il, the Appellate Body stated that the use of cross-price
elasticity of demand is one among the criteria for determining direct competitiveness and
substitutability, but should not be considered the decisive one. A comparison of the current prices of
the spirits marketed in the Philippines should, however, take into account the fact that the actual price
of imported spirits is, in all evidence, significantly influenced by the very measures at issue. In fact, if
imported spirits were taxed at the same level of domestic products their final resale prices could
diminish of as much as 40%. Moreover, one should also bear in mind that the measures at issue seem
to have also a perverse effect in that they also impact the valued added tax ("VAT") applicable upon
imported spirits in the Philippines. In fact, as the European Union understands it, the taxable basis for
VAT is the “total landed cost”: i.e. the total value used by the Bureau of Customs in determining tariff
and customs duties, plus customs duties and excise taxes.

28. In addition, it must be noted that, especially in recent years, local producers have developed a
number of premium brands so to compete more effectively with imported ones for the relatively more
expensive segments of the spirits markets. Filipino spirits producers openly acknowledge this. Mutatis
mutandis, the situation appears similar to that examined by the Panel in the Korea — Alcoholic
Beverages dispute, where the Panel considered relevant the fact that Korean companies "met the
potential threat of imports of western-style beverages by creating and selling premium diluted soju".

2. Spirits are 'not similarly taxed'

29. As the Appellate Body has confirmed in Japan — Taxes on Alcoholic Beverages I, two
competitive and substitutable products must be considered as "not being similarly taxed" whenever
the difference in taxation between them is more than de minimis. According to the same report,
whether any particular tax differential is or not de minimis must be determined on a case-by-case
basis.
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30. In the Philippines, spirits produced from non-designated raw materials are subject to a tax
which may, according to the price band in which they fall, be 10.8 times higher, 21.62 times higher or
43.23 times higher, than that applied to spirits produced from designated raw materials. Notably, this
tax differential has also increased in the last years: between 1988 and 2011 the tax rate applied to
spirits produced from designated raw materials grew of 84% whereas that applied spirits produced
from non-designated raw materials grew of 112%.

31. These tax differentials are extremely significant. Or, paraphrasing what the Appellate Body
found in Canada — Periodicals, one could say that the magnitude of the dissimilar taxation in the
present case is "beyond excessive, indeed it is prohibitive”. In fact, in the previous alcohol cases WTO
adjudicatory bodies have found that less significant tax differentials were more than de minimis.

3. Taxation is applied so as to afford protection to domestic production

32. In Japan — Alcoholic Beverages Il, the Appellate Body laid down the approach for
establishing whether dissimilar taxation of directly competitive or substitutable products is applied "'so
as to afford protection to domestic production”. This approach was subsequently further developed
and applied in the following cases. In particular, WTO adjudicatory bodies have considered, among
other things, the structure of the measures, their overall application on domestic as compared to
imported products, as well as the statutory aims pursued by those measures. In the present case,
several and important facts and circumstances constitute irrefutable evidence that the Excise Tax
Regime is applied "so as to afford protection™ to Filipino spirits producers.

33. In the first place, it should be recalled that in the previous alcohol cases, the WTO
adjudicatory bodies found that the very magnitude of the difference in taxation between the different
distilled spirits was sufficient evidence to conclude that the measures at dispute were applied so as to
afford protection to local products. Notably, the tax differentials in those cases were, in each of them,
lower (and sometimes much lower) than the differentials which are provided for in the Filipino Excise
Tax Regime. In the present dispute, the tax differentials are thus so large that they constitute clear
evidence that the measures at dispute are applied so as to afford protection to the domestic producers.

34. In the second place, it must be emphasized that the Filipino Excise Tax Regime distinguishes
arbitrarily between spirits produced from the designated raw materials and spirits produced from other
raw materials. No objective reason of this differentiation was ever provided by the Filipino
authorities. Further, no apparent reason can be discerned from the design and architecture of the
measures. There appear to be no rationality or logic in the measures if one excludes the most obvious
one: helping local spirits producers. Indeed, all designated raw materials are indigenous to the
Philippines. Therefore, local distillers can buy locally the raw materials used for distillation, and
manufacture products which are be taxed less than most of the products manufactured elsewhere and
subsequently shipped to the Philippines.

35. In the third place, all spirits produced in the Philippines are subject to the lower tax rate
(being produced from the designated raw materials) whereas the vast majority of imported spirits
(being produced from other raw materials) are subject to the higher tax rates. The protectionist
application of the measures at issue is further evidenced by the fact that, in some cases (e.g. 'Malibu'
rum) even imported spirits produced from the designated raw materials are applied the higher tax rates
instead of the lower rate, which they are in principle entitled to. Notably, in Korea — Alcoholic
Beverages, the Appellate Body found that the fact that the tax at dispute operated in such a way that
the lower tax brackets covered almost exclusively domestic products whereas the higher tax brackets
embraced almost exclusively imported products was supporting the conclusion that the measure was
applied as to afford protection to domestic production. Importantly, the fact that some imported spirits
may be applied the lower tax rate is irrelevant. In Canada — Periodicals, the Appellate Body held that



WT/DS396/R
WT/DS403/R
Page A-9

"dissimilar taxation of even some imported products as compared to directly competitive or
substitutable domestic products is inconsistent with the provisions of the second sentence of
Article 111:2". Similarly, in Chile — Alcoholic Beverages, the Panel emphasized: "it does not save a
measure from running afoul of Article 111:2, second sentence, merely because there are domestic
products taxed at the same level as the imported products”.

36. In the fourth place, Filipino authorities openly acknowledged the WTO incompatibility of the
measures at issue and their discriminatory effect vis-a-vis imported spirits in many official statements.
For instance, Sen. Ralph G. Recto (who sponsored Senate Bill 1854, later to became RA 9334) during
the Senate deliberations in 2004. More recently, the Department of Finance in two letters to the
Spanish Ambassador in the Philippines (December 2007) and to the 'Consejo Regulator del Brandy de
Jerez (March 2009). Again, on 11 May 2009, the Department of Trade and Industry when, writing to
the Chairman of the Committee on Ways and Means of the Filipino House of Representatives, it
recommended adoption of the proposed amendments to the Excise Tax Regime. Lastly, Senate
President Mr Enrile in the hearing of 15 September 2009 before the Committee on Ways and Means.

37. In the fifth place, it is significant that there exist also one piece of legislation (Revenue
Regulation 2-97) which, in relation to the measures at issue, explicitly distinguishes "imported
distilled spirits” from "domestic distilled spirits”. In the EU's view, this sort of "slip of the pen" of the
Filipino legislator is very revealing of the aim of the measures at dispute.

1. CONCLUSION

38. The EU respectfully requests the Panel: (i) to find that, by applying lower taxes to distilled
spirits "produced from the sap of nipa, coconut, cassava, camote, or buri palm or from the juice, syrup
or sugar of the cane, provided such materials are produced commercially in the country where they
are processed into distilled spirits", the Philippines have acted inconsistently with its obligations under
Acrticle I11:2 first and second sentence, of the GATT 1994, thereby nullifying and impairing the
benefits accrued to the European Union under that Agreement; and (ii) to recommend the Philippines
adopt the necessary measures to bring the Excise Tax Regime into conformity with its obligations
under the GATT 1994.
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ANNEX A-2

EXECUTIVE SUMMARY OF THE FIRST WRITTEN SUBMISSION OF
THE UNITED STATES

l. FACTUAL BACKGROUND

1. The Philippines protects its domestic production of distilled spirits by applying very low tax
rates to spirits produced from a limited set of local raw materials, while applying much higher tax
rates to other spirits which are largely imported. It does so despite the fact that there is a great deal of
substitutability among all types of distilled spirits, and specifically between imported brands and
Philippine domestic brands. By arbitrarily applying a very low tax rate to products produced from
local raw materials and a much higher rate to imported spirits, the Philippine measures protect
domestic spirits production, very much like the measures found to be WTO-inconsistent in the
disputes Japan — Alcoholic Beverages Il, Korea — Alcoholic Beverages, and Chile — Alcoholic
Beverages.

2. The Philippine tax system for distilled spirits is set out in Section 141 of the National Internal
Revenue Code, as enacted by Republic Act 8424 of 1997 and amended by Republic Act 9334 of
2004. Section 141 sets out the tax rates, the categories of products to which the rates apply, and
procedures for calculation of the applicable tax for each product.

3. Section 141 divides spirits into two broad categories, reflected in sections 141(a) and 141(b)
of the statute. A single low rate applies to all spirits under section 141(a) and one of three possible
higher rates applies to spirits under 141(b), depending on the net retail price of a 750 milliliter bottle
of the spirit. Section 141 further provides that the rates on spirits shall be adjusted upward over time.

4. The low tax rate under Section 141(a) applies to products distilled from nipa, coconut,
cassava, camote, buri palm, or sugar cane. In addition, for a distilled spirit made from one of these
materials to qualify for the low rate, the raw material must be produced commercially in the country
where it is processed into the distilled spirit. All of the raw materials listed in Section 141(a) are
produced in the Philippines.

5. In fact, the Philippines has acknowledged that lower taxes on products distilled from these
raw materials means lower taxes on products from indigenous materials. The Department of Trade
and Industry Development Plan 200[4] stated, "Excise taxes on distilled spirits impose a lower tax on
products made from materials that are indigenously available (e.g., coconut, palm, sugarcane).”

6. All spirits not produced from one of these typical Philippine raw materials fall into the second
category under its tax system, provided for in Section 141(b) of the National Internal Revenue Code.
Products in this second category are subject to one of three tax rates, depending on the retail price of a
750 milliliter bottle of the spirit. All of the rates under the second category are significantly higher
than the low rate levied on products produced from indigenous materials. The lowest rate in the
second category is 146.97 pesos/proof liter and the highest is 587.87 pesos/proof liter.
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Spirit Tax Category by Raw Material & Price (per proof liter)
Tax as of 1/1/2011
Tax as of 1/1/2009 (8% scheduled increase)
141 (a) — Local Raw Materials 13.59 14.68
141(b) — Other Raw Price for 750 ml bottle

Materials From PO to P250 146.97 158.73
From P250 to P675 293.93 317.44
More than P675 587.87 634.90

7. All the rates are set in pesos per proof liter. The tax on a particular distilled spirit may be

calculated using a standard formula. For example, the tax on a 750 ml bottle of local White Castle
Whisky (80 proof, or 40% alcohol) with the 2009 tax rate of 13.59 pesos/proof liter, would be
calculated as follows:

13.59 x (40/100) x 2 x (750/1000)= 8.15 pesos

The tax on a 750 ml bottle of imported Jim Beam black whiskey (86 proof, or 43% alcohol),
with the 2009 tax rate of 293.93 pesos/proof liter, would be:

293.93 x (43/100) x 2 X (750/1000)= 189.5 pesos

8. In the Philippines, regulations promulgated under the distilled spirits tax law which specify a
"net retail price" for each brand and the applicable tax. The regulations list brands sold in the
Philippines, specifying for each brand the net retail price per bottle and resultant amount of applicable
tax. These regulations separate products eligible for the low tax rate ("local” products) from those
subject to the higher tax rate.

1. LEGAL ARGUMENT
A. THE PHILIPPINE MEASURES ARE INCONSISTENT WITH GATT 1994 ARTICLE 11:2
9. Acrticle I11:2 of the GATT 1994 applies to internal taxes, such as the domestic excise tax at

issue in this dispute. Article I11:2 of the GATT 1994 provides that:

"The products of the territory of any contracting party imported into the territory of
any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, directly or indirectly,
to like domestic products. Moreover, no contracting party shall otherwise apply
internal taxes or other internal charges to imported or domestic products in a manner
contrary to the principles set forth in paragraph 1."

Paragraph 1 in turn states that:

"The contracting parties recognize that internal taxes and other internal charges, and
laws, regulations and requirements affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of products, and internal quantitative
regulations requiring the mixture, processing or use of products in specified amounts
or proportions, should not be applied to imported or domestic products so as to afford
protection to domestic production.”
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10. An Ad note to paragraph 2 provides that "A tax conforming to the requirements of the first
sentence of paragraph 2 would be considered to be inconsistent with the provisions of the second
sentence only in cases where competition was involved between, on the one hand, the taxed product
and, on the other hand, a directly competitive or substitutable product which was not similarly taxed."”

11. The Philippine excise tax measures on distilled spirits are inconsistent with the obligations of
both Article 111:2, first sentence and Article I11:2 second sentence, because they subject imported
products to internal taxes in excess of those applied to like domestic products, and because they are
applied to imported products so as to afford protection to domestic production. Article I11:2, second
sentence is examined first below, followed by the first sentence of Article I11:2.

B. PHILIPPINE MEASURES ARE INCONSISTENT WITH GATT 1994 ARTICLE Il1l:2, SECOND
SENTENCE
12. The Philippine tax system on distilled spirits is inconsistent with the second sentence of

GATT Aurticle 111:2. Consistent with the approach used by prior panels and the Appellate Body, to
demonstrate that a measure is inconsistent with Article I11:2, second sentence, a complaining party
must show that:

. The imported products and the domestic products which are in competition with each
other are "directly competitive or substitutable";

. The directly competitive or substitutable imported and domestic products are "not
similarly taxed"; and

° The dissimilar taxation of the directly competitive or substitutable imported products
is "applied . . . so as to afford protection to domestic production."

1. Philippine distilled spirits are directly competitive or substitutable with imported
distilled spirits

13. Several previous panels and the Appellate Body have considered the issue of whether certain
distilled spirits are "directly competitive or substitutable” within the meaning of the second sentence
of Article I11:2 of the GATT 1994. The WTO panels that examined this issue all used a similar
approach, evaluating factors including physical characteristics, channels of distribution, and end-uses,
and to determine whether the products at issue are "directly competitive or substitutable."

14. Philippine distilled spirits and imported spirits share similar physical characteristics, end uses,
channels of distribution, substitutability, and tariff classification. Following the approach of prior
WTO panels, these similarities demonstrate that Philippine distilled spirits are directly competitive or
substitutable with imported distilled spirits in the Philippine market.

Physical Characteristics

15. Philippine and imported distilled spirits have similar physical characteristics, including
attributes such as appearance, color, and alcohol content.

16. Exhibit US-38 contains pictures of Philippine and imported products, along with descriptions
of these products drawn from advertising, other company representations, and consumer statements.
As is evident from these materials, the Philippine products are similar in color to the imported
products — for example, both Philippine whiskeys and imported whiskeys are brown spirits and
Philippine vodkas and imported vodkas are clear.
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17. Manufacturers, distributors, and retailers use similar terms to describe domestic and imported
products in local advertising. For example, advertising for both imported and domestic brandies
emphasizes the aroma and smoothness of the brands concerned.

18. Descriptions and photos by Philippine companies squarely place them as substitutes with
international products, having similar attributes to their foreign competitors. Domestically produced
Ginebra San Miguel is a "dutch-type" gin for which the "predominant flavor emanates from juniper
berries that are imported from Europe.” Gran Matador Solera Gran Reserva is made with “carefully
selected Solera Gran Reserva brandy concentrates from Spain." St. George Premium Whisky
"approximates the taste, aroma, and alcohol kick of imported whiskies."

19. Domestic and imported brands are not distinguishable from one another on the basis of
alcohol content, which is another important physical characteristic. For example, under Philippines
standards, all whiskies, regardless of raw material, must have an ethyl alcohol content of at least
32.5%.

20. Thus, based on physical attributes such as appearance, taste, color and alcohol content,
distilled spirits made of indigenous materials in the Philippines are directly competitive or
substitutable with imported distilled spirits.

Channels of Distribution

21. Philippine and imported brands are sold in the same channels of distribution. Rules and
regulations concerning distribution and sales of spirits apply to all types of spirits, supporting the
conclusion that they are sold by the same retailers and wholesalers in the same places of business.
Regulations on sales and distribution do not distinguish between domestic and imported spirits, nor do
they separate spirits products by the raw material used in production. For example, the "Checklist of
Requirements for Food Establishments," though applicable widely to wholesalers, importers, and
exporters, does not apply different rules for different products. Similarly, the authority to apply
municipal taxes applies to all liquors, spirits, and wines regardless of the raw material, or whether
products are imported or domestic.

22, In addition, photographs from stores in the Philippines show imported and domestic brands
available to Philippine consumers side by side, frequently on the same shelves. Exhibit US-30
provides concrete examples of domestic and imported products sold in the same channels of
distribution in the Philippines, including multiple examples of store displays showing domestic and
imported distilled spirits sold side by side in the same stores.

23. As these examples demonstrate, domestic and imported brands are sold in the same channels
of distribution, providing further evidence for the fact that they are directly competitive or
substitutable.

End Uses of Spirits

24. The end uses of products produced from indigenous materials and those produced from non-
indigenous materials also demonstrate that domestic distilled spirits are "directly competitive or
substitutable™ with imported distilled spirits. Data collected directly from consumers, as well as
evidence depicting how products are presented to consumers in stores, restaurants, and bars, all
support the conclusion that these products have similar end uses.

25. Euromonitor International undertook a study of consumers in the Philippines, in order to
understand consumers' perceptions of different brands of distilled spirits, both domestic and imported.
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The resulting study provides detailed information on end uses of spirits in the Philippines, including
end-use as it concerns the drink itself (e.g., whether the spirit is consumed straight) and end-use as it
concerns the setting for consuming drinks (e.g., home or elsewhere).

26. The results of this study confirm that domestic and imported brands have comparable end
uses. Survey respondents indicated that they consume both imported and domestic brands straight,
with water, or in a mixed drink. Respondents also indicated that they consume both domestic and
imported brands in a similar range of places, such as bars, discos, restaurants and sporting events.
Consumers drink domestic versus imported brands at similar times and in similar settings (e.g., both
imported and domestic products are consumed after work, before dinner).

217. Photographs from stores and restaurants in the Philippines are consistent with consumers'
responses to the Euromonitor Consumer Preference Survey, and confirm that end-uses for imported
and domestic brands are the same. Domestic and imported brands are displayed together in bars and
supermarkets, and they are sold together on drinks menus.

28. Thus, information from consumers as well as evidence from the marketplace demonstrates
that the end uses of domestic and imported brands are the same.

Price Substitutability

29. Evidence also suggests that products produced from indigenous materials and products
produced from non-indigenous materials are substitutable depending on price. If the Philippines
removed the discriminatory aspects of its tax on imported spirits, the price difference between
imported and domestic products would be reduced. The results of the Euromonitor Consumer
Preference Survey of Philippine consumers regarding whether they would replace some purchases of
domestic products with imported products if the difference in price between them were smaller
demonstrate that price changes result in consumers purchasing more imported spirits and fewer
domestic spirits.

Harmonized Tariff System Classification

30. Regardless of raw material, distilled spirits products are classified under heading 2208.

31. In summary, Philippine distilled spirits are "directly competitive or substitutable” with
domestic distilled spirits. Philippine producers of distilled spirits produce spirits from local raw
materials, which are then regulated, marketed, and sold side-by-side with imported products and
consumed for similar reasons in the same types of places. These products are directly competitive or
substitutable with the products produced by their international competitors, yet, are subject to a
significantly lower tax rate.

2. Philippine products and imported products are not similarly taxed

32. Under the second sentence of Article 111:2 of the GATT 1994, a complaining party must show
that the domestic products and the imported products are "not similarly taxed.” In Philippine
regulations listing brands of spirits and applicable taxes, products are divided into two groups: "local"
and "imported.” Products made from local raw materials and eligible for the low tax rate under
Section 141 (a) are included in one list, and all other products — those subject to the higher tax rates —
are another list.

33. Revenue Regulations 12-2004 is the most recent regulation listing products and the taxes
applied to different brands. For "local™ products taxed at the lower rate, listed at Annex A of the
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regulation, the tax per bottle (as adjusted for proof liters) is very low. As to 2009, taxes for 750 ml
bottles range from 6.35 pesos (for a 750 ml bottle of Tanduay rum) to 9.24 pesos (for the same size
bottle of local Gordan's gin).

34. By contrast, taxes are significantly higher for all products listed in Annex B, "Imported
Distilled Spirits Brands Produced from Grains, Cereals and Grains covered by Section 141(b)." The
products are divided by price into three categories, reflecting the three tax rates under Section 141(b).
The maximum and minimum tax (in pesos) per 750 ml bottle for imported products, as listed in the
Annex, are:

Maximum 2009 Minimum 2009 Maximum 2011 Minimum 2011
Premium 379.17 352.72 409.51 380.94
De-Luxe 189.59 154.31 204.75 166.66
Standard 99.21 79.36 107.15 85.71
35. In other words, the minimum tax per 750 ml bottle for an Annex B product, P79.36, is nearly

nine times the maximum tax per 750 ml bottle for an Annex A product.
3. The taxation of distilled spirits protects domestic Philippine production

36. The third element of the second sentence of GATT Article I11:2 requires that the differential
taxation is applied "so as to afford protection™ to domestic production. In this case, the Philippines
itself has acknowledged that the measures are structured to favor products made from local raw
materials, and an objective examination of the measures' structure leads to the conclusion that they
protect domestic products.

37. The sheer magnitude of difference in the tax rate for products made from typical local
materials compared to that for all other products supports the conclusion that the measures operate to
afford protection to domestic production.

38. The lowest tax rate in the Philippine system for products not made of typical local materials is
146.97 pesos/proof liter, more than ten times the rate applied to local products. The highest tax rate is
more than 40 times the low rate. The extent of discrimination under the Philippine tax regime dwarfs
the tax differentials found to afford protection to domestic production in prior disputes.

39. The Appellate Body in Japan — Alcoholic Beverages Il noted that in some cases, the
difference in taxation itself will be enough to establish the protection of the domestic industry. Given
the magnitude of discrimination in the Philippines, this alone supports the conclusion that the
measures "afford protection to domestic production.”

40. Although the magnitude of the difference in taxation between domestic and imported brands
is sufficient to show that the Philippine measures protect domestic industry, other facts also support
this conclusion.

41. The Philippine measures divide distilled spirits into two broad categories, based on the raw
material from which the individual spirits are distilled. As explained above the Philippine and
imported products are substitutable, and the raw materials that are designated as inputs for products
eligible for the low tax rate all thrive in the Philippines. The Philippine system, like the system
analyzed in Korea — Alcoholic Beverages, "operates in such a way that the lower tax brackets cover
almost exclusively domestic production, whereas the higher tax brackets embrace almost exclusively
imported products.” Moreover, the Philippine law requires that for a product distilled from the
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typically local raw materials to receive the low tax treatment, not only must the raw material used to
produce the spirit be among those on the select list of indigenous products, but also that raw material
must be produced commercially in the country where the spirit is produced. This imposes an
additional barrier to low tax treatment on par with Philippine products.

42. In summary, the Philippines measure is structured to favor domestic products, by virtue of the
separation of products made from typical Philippine raw materials and all other products.

C. FIRST SENTENCE, GATT 1994 ARTICLE Il1:2: IMPORTED DISTILLED SPIRITS ARE LIKE
PHILIPPINE DISTILLED SPIRITS AND TAXED IN EXCESS OF DOMESTIC PRODUCTS

43. To establish that a Member's internal tax is inconsistent with the first sentence of Article 111:2,
one must demonstrate that (1) the taxed imported and domestic products are "like"; and (2) the taxes
applied to the imported products are "in excess of" those applied to the like domestic products. As
explained below, the measures in question are also inconsistent with the first sentence of Article 111:2.

1. Philippine distilled spirits are "like' imported distilled spirits

44, As with determining whether products are "directly competitive or substitutable," in order to
determine whether imported and domestic distilled spirits are "like products” previous panels have
assessed factors such as the products' physical characteristics, channels of distribution, end uses,
consumer tastes and habits, and tariff classification.

45. Rather than specifying a particular type of spirit for preferential treatment, the measures
discriminate by specifying the raw materials used to produce the product — raw materials that are
largely used to produce Philippine "local" spirits, not imported products. This is similar to the facts in
Mexico — Taxes on Soft Drinks, where both cane sugar and beet sugar were used to produce the soft
drinks affected by Mexico's measure. These two materials were both used to manufacture the same
products. Examining the characteristics and uses of the two materials, the panel determined that the
downstream products were "like" products.

46. The Philippines produces a range of products from the local materials designated in the
statute. The Ginebra San Miguel Company alone produces brandy, vodka, gin, tequila and whiskey.
For the Philippines, the evidence supports the conclusion that local products made from typical local
raw materials (e.g., gin, whiskey, vodka, brandy) compete with, and are "like,” their imported
counterparts.

47. For brandy, whiskey, and vodka, the Philippines has promulgated Standard Administrative
Orders (SAOs) on product standards that very plainly state that different raw materials can be used to
make the same "type" of spirit. This supports the conclusion that, for purposes of the Philippine
measures, the "local" product is "like" the imported product.

48. With respect to whiskey and brandy, the SAOs explicitly provide that "whiskey™ and
"brandy" can be made from different raw materials. Specifically, "compounded" brandy and
"compounded" whiskey can by made from "neutral spirits."” The SAO for vodka does not mention raw
material at all in the definition of vodka, but simply states that it is obtained from "neutral spirit” from
"fermented grain, potato, or any other source." By the Philippines' own standards, Philippine vodkas,
whiskeys, and brandies are "like" imported vodkas, whiskeys, and brandies.

49, Not only are Philippine products directly competitive or substitutable with imported products,
based on both physical characteristics and how the products are marketed and sold, Philippine
products are "like" domestic products
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50. Each type of Philippine distilled spirit is virtually identical to its imported counterpart in
terms of color, packaging, and alcohol content. For example, gin and vodka are clear, whether
imported or domestic, and that whiskies and brandies are golden. Advertising uses similar terms to
describe the color and taste of imported and domestic brands.

51. Other factors (end uses, channels of distribution, substitutability) also support the conclusion
that the Philippine products subject to the lower tax rate are "like" imported products subject to the
higher rate. For example, with respect to channels of distribution, imported and domestic brands of
the same type are grouped together in stores and displays, demonstrating that the raw material is
irrelevant to how the brands are sold. The second photograph in Exhibit US-30 depicts imported
whiskies (Maker's Mark, Jack Daniel's, J&B) and domestic White Castle on the same set of shelves.

52. The labels of the individual brands also emphasize the "likeness" of Philippine and imported
products. For example, the local White Castle whisky and imported Jim Beam whiskey both use red,
gold, black and white in their label designs, as well as seals and natural images. Don Enrique tequila
features a sombrero, signaling association with Mexico.

53. Evidence from the Philippine market (the survey results prepared by Euromonitor) shows
that imports are no different — from a consumer perspective — than locally manufactured distilled
spirits made of local raw materials. In short, for every variety of distilled spirit available, the
Philippine product — made from local raw materials — is "like" the imported product. As such, these
products are "like™ domestic products within the meaning of the first sentence of Article 111:2 of the
GATT 1994.

2. Imported products are "'taxed in excess' of Philippine products

54, As noted above, a measure is inconsistent with the first sentence of GATT 1994 Article 111:2
where (1) the domestic and imported products are "like" products; and (2) the imported like product is
taxed in excess of the domestic product. The difference in taxation between domestic and imported
products in the Philippines is so large that the lowest tax rate per bottle for imported products is nearly
nine times above the highest rate per bottle applied to domestic products in recent regulations. Thus,
imported products are clearly "taxed in excess" of domestic products.

1. CONCLUSION

55. For the reasons set out above, the United States respectfully requests the Panel to find that the
Philippine measures with respect to the taxation of distilled spirits are:

. inconsistent with Article 111:2 of the GATT 1994, second sentence, as a tax applied
on imported distilled spirits which are directly competitive or substitutable with
domestic distilled spirits which are "not similarly taxed"; and

. inconsistent with Article I11:2 of the GATT 1994, first sentence, as a tax on imported
distilled spirits "in excess of those applied to like domestic products.”
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ANNEX A-3

EXECUTIVE SUMMARY OF THE FIRST WRITTEN SUBMISSION OF
THE PHILIPPINES

l. INTRODUCTION

1. This case involves the right of a developing country WTO Member to impose a tax regime
that is best suited to achieve the fiscal objectives set out in its Constitution in light of the
administrative and enforcement constraints it faces with respect to tax collection.

2. An important tenet of the Philippines' fiscal objective is equitable taxation. Article VI,
Section 28(1) of the Constitution of the Philippines provides that "the rule of taxation shall be uniform
and equitable. The Congress shall evolve a progressive system of taxation.” This means, among
other things, that taxation should be based on the taxpayer's individual ability to pay. Therefore,
higher-priced goods, typically bought by wealthier consumers, should bear a higher absolute tax than
lower-priced goods, typically bought by less affluent consumers. In the Congressional deliberations at
the time of the adoption of Section 141 of the National Internal Revenue Code, it was stated that the
proposed tax system would be fair as "It will be based on the ability to pay ... because the tax will
depend on whether the product is high priced or low priced ... [This] will accommodate or answer the
constitutional requirement of equitable taxation."

3. The jurisprudence of the WTO has long recognized the right of WTO Members to establish
and apply their own tax policies. As WTO Members are "free to tax distilled alcoholic beverages on
the basis of their alcohol content and price”, they are equally free to tax distilled alcoholic beverages
on the basis of the raw materials used.

1. FACTUAL BACKGROUND

4. The materials-based excise tax system for distilled spirits in the Philippines is non-
discriminatory, in law and in fact. It applies a specific tax on distilled spirits produced from
designated raw materials, and a three-tiered tax on spirits produced from other materials. The
distinction in tax rate is based on the objective criterion of raw materials and not on whether the
products are domestic or imported. The language of the statute is clear on this point: Section 141(a)
states that the specific rate applies to distilled spirits produced from the designated raw materials
"provided such materials are produced commercially in the country where they are processed into
distilled spirits.”

5. The raw materials identified in Section 141(a) are grown in numerous countries in various
parts of Asia, Australia, Africa, North America (United States), Central America and South America.
According to the United Nations Food and Agriculture Organization, the Philippines ranked 10th in
the world in terms of production of sugar cane in 2008. Given the global availability of all of these
materials, particularly sugar, the measure does not favour domestic producers. Thus, whether on a de
jure or a de facto basis, the measure is origin-neutral.

6. The raw materials-based distinction in Section 141 can be traced to the American colonial
period in the Philippines. The US colonial administrators imposed a specific tax on distilled spirits
"produced from sap of the nipa, coconut, or buri palm, or from the juice, sirup, or sugar of the cane."”
Nearly a century later, Section 141 of the NIRC uses almost identical language, providing for a
specific tax on distilled spirits "produced from the sap of nipa, coconut, cassava, camote, or buri palm
or from the juice, syrup or sugar of the cane”. It is undisputed that the complainants in this case carry
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the burden of proving their claims that the Philippines has violated its obligations under GATT
Acrticle I11:2. They cannot merely assert a violation; they must prove the elements of a violation. Both
the United States and the EU have failed to discharge this burden in relation to all their claims
concerning the products in question.

1. THE PHILIPPINES' EXCISE TAX REGIME FOR DISTILLED SPIRITS IS
CONSISTENT WITH ARTICLE 111:2, FIRST SENTENCE

A. NON-SUGAR-BASED DISTILLED SPIRITS ARE NOT "LIKE" SUGAR-BASED DISTILLED SPIRITS!

7. The concept of "like products” under Article 111:2 must be examined on a case-by-case basis,
and the Appellate Body has stressed that this concept "must be construed narrowly so as not to
condemn measures that its strict terms are not meant to condemn.” A very important element of
"likeness" relates to the physical characteristics of the product in question. Market segmentation
based on price is also a very important aspect in the determination of likeness under Article I11:2, first
sentence.

1. Physical Characteristics

8. The non-sugar-based distilled spirits originating in the EU and the United States are not "like"
the sugar-based spirits produced in the Philippines. The physical differences are substantial and in
turn affect the quality, price, brand reputation and other characteristics of the products.

9. The difference in raw materials causes differences in the production processes for sugar-based
and non-sugar-based distilled spirits. The most important differences are found in fermentation,
distillation and aging.

10. For sugar-based spirits, fermented sugar-cane molasses is subjected to continuous distillation
so that it is completely stripped of congeners, which are the chemical compounds responsible for
giving alcoholic beverages their taste, flavour and aroma. The resulting alcohol is a neutral spirit that
does not retain any of the attributes (taste, colour or odor) of the raw material from which it came.
Neutral spirits rely on flavouring extracts or concentrate, or natural, nature-identical or artificial
flavours and essences, for their taste, flavour and aroma. Thus, for sugar-based spirits, the end goal of
distillation is to come up with a neutral spirit, i.e., a spirit that is tasteless, odorless and colourless,
and that is devoid of the attributes of the raw material from which it came.

11. For non-sugar-based spirits, on the other hand, the fermented raw material is distilled in a way
that permits retention of the congeners unique to the raw material, thus giving the resulting alcoholic
beverage its distinctive taste, flavour and aroma. For these non-sugar-based spirits, the fermented raw
material (i.e., grape or fruit wine, or fermented mash of grain) is distilled only up to the point where
the level of flavour desired by the distiller is achieved. The end goal of distillation is to balance,
enhance, highlight, combine and/or contrast the different flavours naturally occurring in the raw

! Section 141(a) of the NIRC refers to specific materials, i.e., "sap of nipa, coconut, cassava, camote, or
buri palm or from the juice, syrup or sugar of the cane.” Because this phrase is cumbersome to use throughout
the text, we refer to the spirits and liquors produced from the Section 141(a)-enumerated materials as “sugar-
based" spirits and liquors. We believe that adopting such a convention will enhance the narrative discussion of
the tax structure and the distinction between Section 141(a) and Section 141(b) without creating the
misimpression that Section 141(a) refers only to sugar as a raw material, which it clearly does not. At other
times in this submission, the use of the phrase "sugar-based" spirits and liquors will be restricted to those
products produced from sugar as a raw material. This should be clear from the context, and should not cause
confusion.
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material. Finally, while non-sugar based spirits undergo an aging process of differing duration, sugar-
based spirits do not.

12. Physical differences are more specifically described as follows:

. Whiskey: EU and US whiskey use grains or cereals as the primary basis for this
product. By contrast, Philippine "whiskey", like all other distilled spirits produced in
the Philippines, is a sugar-based neutral spirit (ethyl alcohol) to which flavouring is
added. Philippine sugar-based whiskey would be prohibited from being marketed
as ""whiskey" under both EU law and United States law.

° Brandy: is a spirit based on wine, grape or other fruit — not sugar. There is a
fundamental difference in the physical characteristics of sugar-based brandy produced
in the Philippines and non-sugar-based brandy produced in the EU and United States.
Once again, the sugar-based brandy is made from ethyl alcohol derived from sugar,
stripped of practically all congeners, to which the flavourings are added. Philippine
sugar-based brandy would not be permitted to be marketed as ""brandy'* under the
domestic laws of the EU or the United States.

. Vodka produced from sugar molasses cannot be considered "like" vodka produced
from grains or cereals. The Panel in Japan — Alcoholic Beverages Il found that
shochu and vodka were like products because they were "both white/clean spirits,
made of similar raw materials and the end-uses were virtually identical." Sugar-
based vodka and grain-based vodka are not made from "similar raw materials." The
difference in raw materials affects the taste and flavour of the product.

. Gin: Gas chromatography tests performed on non-sugar-based gin and sugar-based
gin yielded results supporting the conclusion that gin made from different raw
materials cannot be considered the same.

. Tequila is a distilled spirit made from agave, a plant that grows chiefly in Mexico. It
is not "like" the tequila-flavoured spirits that are produced by Filipino distillers.

° Rum: The Philippines does not contest that imported rum and locally produced
sugar-based rum are made from the same raw material: sugar. Accordingly, the
Philippines taxes all imported rums, properly declared to be made from sugar, at the
tax rate under Section 141(a).

2. Consumer tastes and preferences

13. In considering the perceptions and behaviour of consumers, it is important to stress that the
market in the Philippines for non-sugar-based distilled spirits and sugar-based distilled spirits is
highly segmented. The purchasing power of the vast majority of Philippine consumers is very low.
This means that the tastes and habits of consumers are objectively determined and constrained by the
amount of disposable income available to be spent on alcohol consumption. This important factor is
critical to assessing the tastes and preferences of consumers in the market segments in the Philippines.
There exists at least two different groups of "consumers™ in the Philippines, each with a different set
of tastes, habits, perceptions and behaviour and levels of disposable income. Neither the United States
nor the EU has presented any credible evidence to suggest that the distilled spirits sold in these
different market segments in the Philippines are interchangeable. Indeed, the United States did not
make any arguments regarding consumer tastes and preferences.
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3. Tariff classifications

14. The Philippine Tariff and Customs Code (TCC) distinguishes between each category of
distilled spirits. More specifically, it uses individual categories for each of the non-sugar-based
distilled spirits; and, uses a separate category for sugar-based liquors. Thus, each type of distilled
spirit, internationally distinguished and identified by the different raw materials used in their
production, has its own individual tariff line. The EU has misunderstood the TCC when it asserts that
"[a] whisky, a vodka, a gin/geneva and a rum fall always within a specific sub-heading, irrespectively
of whether they were produced with e.g., sugar cane, coconuts, grapes, wheat, potatoes etc." It is only
when they are made from sugar that they will fall within heading 2208.40. The United States did not
offer any evidence on tariff classification in support of its argument that certain distilled spirits are
like products.

4. End-uses

15. The end-use of the products at issue is objectively the same in that they are alcoholic
beverages that will be ingested for the same purpose, i.e., relaxation. However, that does not mean
that they are "like products.” The Panel in Japan — Alcoholic Beverages Il stressed that "the term 'like
products' suggests that for two products to fall under this category they must share, apart from
commonality of end-uses, essentially the same physical characteristics." Thus, any overlap in end-use
for non-sugar-based distilled spirits and sugar-based distilled spirits is insufficient to overcome the
clear differences in physical characteristics.

16. When the elements of "likeness" are considered in their totality, including physical
characteristics, consumer tastes and habits, market segmentation, tariff classifications and end-use,
non-sugar-based distilled spirits cannot be considered "like" sugar-based distilled spirits.

B. LEVEL OF TAXATION

17. The Philippines considers that as the first part of the test under Article 111:2, first sentence, has
not been met, i.e., the products are not "like", there is no need to proceed to the analysis of the second
part of the test, namely, whether one group of distilled spirits is taxed "in excess of" another group of
distilled spirits.

V. THE PHILIPPINES EXCISE TAX REGIME FOR DISTILLED SPIRITS IS
CONSISTENT WITH ARTICLE 111:2, SECOND SENTENCE

A. NON-SUGAR-BASED DISTILLED SPIRITS AND SUGAR-BASED DISTILLED SPIRITS ARE NEITHER
"DIRECTLY COMPETITIVE" NOR "SUBSTITUTABLE"

18. The ordinary meaning of the term "directly” is "completely, absolutely, exactly." Thus,
products can only be regarded as "directly competitive" if the "degree of proximity" in the
competitive relationship between the sugar-based and non-sugar-based products is such that they
could be considered to be in "complete, absolute, or exact" competition with one another. Moreover,
the appropriate place to examine whether products are "directly competitive or substitutable™ is the
marketplace. The need for a case-by-case examination, based on the peculiarities of the individual
marketplace means that prior cases are of limited relevance in determining whether non-sugar-based
distilled spirits and sugar-based liquors can be considered as directly competitive or substitutable. In
none of the three prior WTO alcohol cases were the Panels presented with the type of highly
segmented market that exists in the Philippines, in which sugar-based spirits are produced for low-
income consumers, and where high cost non-sugar-based spirits are priced out of reach for the vast
majority of the population.
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1. The Philippine market

19. In the specific context of the Philippine market, sugar-based domestic liquors, which are sold
at very low prices, do not offer an "alternative way[] of satisfying the same consumer demand in the
marketplace™ as that offered by high-priced non-sugar-based spirits. There is no "close™, "direct” or
"proximate" competitive relationship between these products. Non-sugar-based spirits cannot offer
such an alternative even for the foreseeable future, given the magnitude of the gap in purchasing
power in these different market segments. Such non-sugar-based distilled spirits are simply too
expensive to be an affordable option for the vast majority of Philippine consumers — regardless of

any tax.
2. Price and elasticity of substitution

20. The Philippine market for alcoholic beverages is stratified in such a way that non-sugar-based
distilled spirits at their pre-tax prices are simply not an affordable option for the vast majority of
consumers, given their low income. This means that non-sugar-based distilled spirits and sugar-based
spirits are not in direct competition in the Philippine market.

21. The gap between the average pre-tax price of non-sugar based spirits and sugar-based spirits
is simply insurmountable for the vast majority of Filipinos. This gap is so great that the price of non-
sugar-based spirits prevents their purchase, as indicated in the Euromonitor Consumer Preference
Survey which found that "[e]ven at a 40% price decrease of imports and a 100% to 200% price
increase in domestics, imported brands are typically more than twice as expensive as domestic ones."”

22. The University of the Philippines econometrics study shows very low price elasticity and a
very weak degree of substitutability. The United States points to the Euromonitor survey as an
indication of price elasticity. However, these findings reflect that any competitiveness between sugar-
based and non-sugar-based distilled spirits is limited to a very small and highly unrepresentative
segment of the Filipino market. Moreover, even for these individuals, it took dramatic decreases in the
prices of non-sugar-based spirits, coupled with even more significant increases in the prices of sugar-
based products, to affect consumer choices. Thus, even for the class of Filipinos who have the option
of buying non-sugar-based spirits, there was very weak elasticity of substitution.

3. Distribution channels

23. That sugar-based spirits and non-sugar-based spirits are sold in structurally different markets,
and are not directly competitive or substitutable, is also reflected in their manner of distribution. In
the Philippines, non-sugar-based distilled spirits and sugar-based spirits are sold through distribution
channels that are almost entirely different. Periodic retail trade audits show that sari-sari stores
consistently accounted for roughly 85% of off-premise sales of sugar-based spirits. By contrast, non-
sugar based spirits are almost never sold in sari-sari stores. Another price survey which covered 43
sari-sari stores located all over Metro Manila, revealed that not a single sari-sari store carried non-
sugar-based spirits. No market exists for non-sugar-based spirits through this principal distribution
chain.

24. Distribution channels for sugar-based and non-sugar-based spirits also differ when it comes to
on-premise sales. Sugar-based spirits are generally not sold in hotels, high-end restaurants and bars
where non-sugar-based spirits are sold. Instead, they are sold in carinderias, lugawans and gotohans,
and in beer gardens, beer houses and ihaw-ihaws (grilled meat stalls), where, in turn, non-sugar-based
spirits are not sold.
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4. Physical characteristics
25. The products in the present case are indeed "physically quite different”, as described in the

section on "like" products, and this places a "higher burden" on the EU and the United States to
establish that, despite these differences, there is a competitive relationship between them.

5. End use and advertising

26. Any overlap in end-uses cannot by itself overcome the clear physical differences in the
products, or, more significantly, market segmentation caused by very material price differences. It
follows that any overlap in advertising strategies is also of limited relevance. The EU points to
instances where the producers of sugar-based products have sought to market their products by
making references to the country where the spirit is traditionally made, or referring to traditional
appellations or ingredients. However, this only confirms that the marketing campaigns are attempting
to overcome differences in perceptions affecting economic decisions held by consumers between non-
sugar-based distilled spirits and sugar-based distilled spirits.

6. Tariff classification

217. The classification of these products under the Philippine Tariff and Customs Code tariff
schedule also supports the conclusion that these products are not directly competitive or substitutable.
As noted above, the TCC uses individual categories for each of the non-sugar-based distilled spirits,
but a separate category for sugar-based liquors.

28. In sum, the complainants have failed to prove that the products in question are directly
competitive or substitutable in the Philippine market.

B. NON-SUGAR-BASED DISTILLED SPIRITS AND SUGAR-BASED SPIRITS ARE "SIMILARLY
TAXED"
29. Should the Panel find, despite compelling evidence to the contrary, that non-sugar-based

spirits and sugar-based spirits are directly competitive or substitutable, the de minimis difference in
the relative tax burdens borne by the products at issue is permissible under Article I11:2, second
sentence.

30. The comparison to be made is not between the nominal tax rates applied to non-sugar-based
and sugar-based products, but rather their relative tax burdens.

31. The concept of de minimis for the purposes of Article I11:2, second sentence, is defined by the
extent to which the tax burden affects the competition of products in the market in question. If the
difference in tax burden has little or no impact on consumer decisions, it is appropriately deemed to
be de minimis. As noted above, the average net retail price of the non-sugar-based spirits indicates
that, regardless of the tax rate imposed, the vast majority will not be able to afford these products. In
other words, the difference in the level of taxation has no effect in the Philippine market on the
decision to purchase or not to purchase, as affirmed by both the complainants' Euromonitor Consumer
Preference Survey and the University of the Philippines econometrics study.

32. Moreover, as there is "no set level of tax differential which can be considered de minimis in
all cases" the Panel has a certain amount of discretion in determining where the line for de minimis
taxation will be drawn. In exercising this discretion, a Panel must take into account the particular
market situation. In the case of the Philippines, weight should be given to the fact that the Philippine
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taxation system has the effect of taxing those who can afford what are effectively luxury goods at
higher levels than those who cannot.

C. THE EXCISE TAXES ARE NOT APPLIED "SO AS TO AFFORD PROTECTION" TO DOMESTIC
PRODUCTION
33. Should the Panel find, despite compelling evidence to the contrary, that the products in

question are directly competitive or substitutable and the difference in taxation is more than de
minimis, both the history and the current use of the materials-based excise tax system refute the notion
that it has been applied "so as to afford protection."

34. Section 141(a) provides this designated rate for all distilled spirits made from sugar, whether
they are imported or locally produced. If the legislators had intended to "protect” the domestic
distilled spirits industry, this preferential rate would not have been accessible for imported products.
The significance of the fact that both imported and distilled spirits can access the preferential tax rate
is illustrated by the fact that rums constitute one of the most popular distilled spirits in the Philippines,
making up over one-fourth of the total distilled spirits market.

35. More importantly, none of the materials eligible for the lower tax rate are found exclusively
in the Philippines. Indeed, as noted, the raw materials listed in Section 141(a) are grown all over the
world.

36. GATT Article Il protects equality of competitive conditions. This logically means that if the
measure does not in fact impact on competitive conditions, it cannot violate GATT Article I1l. The
competitive opportunities for non-sugar-based distilled spirits in the Philippines are determined by the
high price of such products and the low purchasing power of the vast majority of consumers — not the
excise tax. This is a "real fact in a real case in the real world." Thus, the Philippines submits that any
dissimilarity in the level of taxation is not imposed "so as to afford protection™ to domestic producers
of sugar-based liquors.

V. CONCLUSION

37. For the reasons set forth above, the Philippines requests the Panel to reject all of the
complainants' claims under GATT Article 111:2.
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ANNEX B-1

EXECUTIVE SUMMARY OF THE WRITTEN SUBMISSION
OF AUSTRALIA

l. INTRODUCTION

1. The proceedings, initiated separately by the European Union and the United States in relation
to the Philippines' distilled spirits excise tax regime, raise systemic issues concerning the application
of the national treatment principles contained in Article I11:2 of the General Agreement on Tariffs and
Trade 1994 (GATT 1994).

1. THE GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT 1994)
A. ARTICLE I1I:2, FIRST SENTENCE

2. A key issue raised in the dispute is whether spirits which fulfil the raw materials requirement’
and those that do not are "like products" under the first sentence of Article 111:2 of GATT 1994. The
Appellate Body has previously construed the term "like products” narrowly and undertaken a case-by-
case analysis through the application of criteria such as the product's end-uses in a given market and
its properties, nature, and quality.® Australia notes that no one criterion is determinative and the
evidence as a whole must be examined.®

3. The complaining parties' argument in respect of "like products” raises three possibilities for
the Panel to determine on the facts: firstly that all distilled spirits are "like products"; secondly that
distilled spirits falling within the same "type" (i.e. imported and domestic vodka) are "like products";
and lastly that spirits of a different "type", but which utilise the same raw materials are "like products”
(e.g. would Philippines brandy be considered "like" imported rum as both are made from the same
raw material??).

4. Australia notes that the Philippines' submission emphasises the differences in the physical
characteristics of the distilled spirits under examination, primarily based on the different raw
ingredients used in their production. Australia notes that the panel in Japan — Alcoholic Beverages 11
found that shochu and vodka were "like products” although they contained "similar” and not identical
raw materials.” Australia observes that the present facts appear to indicate that the raw material used
does not materially alter consumer perception of the product; rather such perception appears to be
affected by the addition of flavouring and the marketing of the end products as brandy, gin, etc.

! Section 141 of National Internal Revenue Code of 1997 (Philippines) applies a lower rate of tax to
spirits made from specified raw materials which are commercially produced in the same country where they are
processed into distilled spirits. Australia refers to this requirement as the 'the raw materials requirement'.

2 Appellate Body Report, Japan — Alcoholic Beverages |1, pp. 20-22.

® Appellate Body Report, EC — Asbestos, para. 109.

* The Philippines claims that all rum would be afforded the lowest tax bracket under the excise tax
measure (although presently this is not the case in practice) (see Philippines' first written submission,
paras. 172-175). Australia notes that in addition to requiring that the distilled spirit be made from the specified
raw materials, the raw material requirement requires that the raw ingredient be commercially produced in the
same country in which the alcohol is distilled.

® Panel Report, Japan — Alcoholic Beverages 11, para. 6.23. Similarly, the panel in Mexico — Soft Drinks
found that beet sugar and cane sugar are "like products" within the meaning of Article I11:2 (para. 8.36).
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5. The qualifying issue is whether the taxes are applied to imported products "in excess of" like
domestic products. The Appellate Body has indicated that 'in excess of' is to be interpreted strictly
and "even the smallest amount of 'excess' is too much" and that further such an assessment is not
conditional on a trade effects test or de minimis standard.®

6. Australia notes that the measures at issue do not directly discriminate between imported and
domestic goods. However Australia notes that the Appellate Body in Korea — Various Measures on
Beef confirmed that a measure which appears on its face to be origin-neutral may nevertheless give
rise to de facto discrimination’. Australia submits that a measure which does not expressly apply
different tax rates based on whether a product is imported or domestic may nevertheless be
inconsistent with the first sentence of Article I11:2 of GATT 1994 on the basis that the actual tax
burden applied results in an economic impact on the competitive conditions for imported compared
with like domestic products®.

B. ARTICLE I11:2, SECOND SENTENCE

7. The second sentence of Article 111:2 applies to a broader range of products than the first
sentence’; however each panel must consider on a case-by-case basis how broad the scope is.*
Previous panels have developed criteria which may be applied to determine whether products are
"directly competitive" under the second sentence of Article I11:2 including "physical characteristics,
end-uses, channels of distribution and prices"."*

8. Australia's view is that a "directly competitive” relationship should be determined in the
context of the particular market conditions. The Philippines submits that its consumer market is
driven by price and is segmented into at least two different groups with different tastes, habits,
perceptions and behaviour.? Australia notes that previous panels have found that products with
different net retail prices can be "directly competitive" within the context of a segmented market
driven by price, on the basis that the impact of the price on the market can be affected by the nature of
the product itself as well as the relative competition within and across specific market segments.*?

9. In contrast to the characterisation of "like products” under the first sentence, Australia notes
that the panel in Japan — Alcoholic Beverages Il found that “the term 'directly competitive or
substitutable’ does not suggest at all that physical resemblance is required... [T]he decisive criterion...
is whether they have common end uses, inter alia, as shown by elasticity of substitution".* Australia
further notes the complaining parties' assertions that domestically produced and imported spirits are
marketed as the same "type" of spirit, often using similar packaging and branding™ and that the nature
and content of the products' marketing strategies seem to indicate that they are competing for a similar
market segment.’ In assessing such assertions, the Panel may again wish to consider the relationship

® Appellate Body Report, Japan — Alcoholic Beverages 11, p. 23.

" Appellate Body Report, Korea — Various Measures on Beef, para. 137.

8 panel Report, Argentina Hides and Leather, paras. 11.182-183.

° Appellate Body Report, Korea — Alcoholic Beverages, para. 118.

0 Panel Report, Korea — Alcoholic Beverages, para. 10.38, citing EPCT/A/PV/9, p. 7;
E/Conf.2/C.3/SR.11,p. 1 and Corr.2; and E/Conf.2/C.3/SR.40, p. 2.

' panel Report, Korea — Alcoholic Beverages, para. 10.43; Panel Report, Chile - Alcoholic Beverages,
para. 7.30.

12 Philippines' first written submission, para. 179.

13 panel Report, Korea — Alcoholic Beverages, para. 10.74; Panel Report, Chile — Alcoholic Beverages,
para. 7.37.

14 Japan — Alcoholic Beverages 11, Panel Report, para. 6.22; Appellate Body Report, p. 25.

15 United States' first written submission, para. 97.

18 European Uion's first written submission, para. 77.
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between all distilled spirits, between types of distilled spirits, or across types with different names, but
made from the same raw materials'’ (see paragraph 3 above).

10. The term "not similarly taxed" in the second sentence of Article I11:2 of GATT 1994, requires
more than a de minimis standard™. Under the excise tax measure the lowest tax on spirits which do
not meet the raw materials requirement amounts to more than ten times the tax which is applied to
spirits which meet the requirement. Australia notes that while the determination must be made on a
case-by-case basis™, the comparative difference in this dispute is in excess of what has been
considered as reaching the de minimis standard in previous panel decisions.”

11. The second sentence of Article I11:2 of GATT 1994, also requires that the measure is not
"applied... so as to afford protection to domestic products”. The Appellate Body has stated that
"protective application can most often be discerned from the design, the architecture, and the

revealing structure of the measure”.?

12. In Australia's view such an analysis should include consideration of:

o the legal and historical development of the excise tax measure;

 comparison of the Philippines' stated objective of the excise tax measure? and the application
of the measure;

o the difference in the scale of the tax rates;

e the growth in annual sales in domestic spirits in the Philippines compared with the decrease in
imports of spirits into the Philippines®;

e that imported spirits account for less than four per cent of the market share in 2006, but
accounted for 36 per cent of tax revenue raised from spirits;

e some imported spirits made from the same raw material as domestic spirits are not afforded
the lowest tax rate?; and

e the requirement that the raw materials be produced in the country in which the spirit is
manufactured.

1. CONCLUSION

13. Australia considers that there are two critical questions in this dispute. First, whether spirits
which meet the raw materials requirement and those that do not can be classified as "like products"
and/or "directly competitive or substitutable products” (whether between or across types of spirits, or
between all spirits). Second, whether the measure is "applied... so as to afford protection to domestic
products”, for the purposes of the second sentence of Article I11:2, based on a consideration of not
only the application of the excise tax measure, but also its design and architecture.

7 In Japan - Alcoholic Beverages Il, the panel found that the range of spirits "shochu, whisky, brandy,
rum, gin, genever, and liqueurs were 'directly competitive or substitutable products' " for the purposes of
Acrticle 111:2 (para. 7.1). See also Panel Report, Korea —Alcoholic Beverages, para. 10.67.

18 Japan — Alcoholic Beverages 11, Panel Report, para. 6.33; Appellate Body Report, p. 27.

19 Appellate Body Report, Japan — Alcoholic Beverages |1, p. 27.

20 panel Report, Japan — Alcoholic Beverages 11, para. 6.33.

2! Appellate Body Report, Japan — Alcoholic Beverages 1, p. 29.

22 philippines' first written submission, para. 32.

2% United States' first written submission, paras. 32-33.

2 United States' first written submission, para. 30; Philippines' first written submission, para. 175.
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ANNEX B-2
WRITTEN SUBMISSION OF MEXICO*
l. GENERAL
1. These proceedings arise out of the continued enforcement by the Philippines of a special tax

regime on distilled spirits, if produced from the sap of nipa, coconut, cassava, camote, or buri palm or
from the juice, syrup or sugar of the cane, provided that such materials are produced commercially in
the country where they are processed into distilled spirits, in which case a specific tax is imposed.
Furthermore, if the distilled spirits have been produced from raw materials other than those mentioned
above, they are subject to a different tax.

1. LEGAL ARGUMENTS

A. LIKE PRODUCTS WITHIN THE MEANING OF ARTICLE Ill:2, FIRST SENTENCE, OF THE
GATT 1994

2. The United States indicates that the measures applied by the Philippines are inconsistent with

the provisions of Article I11:2, first sentence, of the GATT 1994, inasmuch as they establish internal
taxes in excess of those applied to "like domestic products”. Regarding product "likeness", the Panel
in Korea —Alcoholic Beverages, noted that:

"... the concept of "likeness" in Article I11:2, first sentence, is to be narrowly
construed. The question is whether the products are sufficiently close in nature that
they fit within this narrow category."

3. According to various WTO Panel and Appellate Body precedents, the criteria that have been
taken into account to determine whether products are "like" are the following*:

Q) The physical properties of the products;

(i) the extent to which they may be destined to serve the same end-uses or similar
end-uses;

(iii)  the extent to which consumers perceive and treat them as different possible means of
fulfilling certain functions in order to satisfy a specific need or demand:;

(iv) the international tariff classification of the products.

4. The Philippines argues that the products in the instant case cannot be considered to be like
products if account is taken of the raw materials from which the distilled spirits were produced and
the terms used by the manufacturers to describe each product. It also points out that likeness cannot
be measured on the basis of the four-digit tariff classification in the Harmonized System.

* Original Spanish.

! Panel Report on Korea — Taxes on Alcoholic Beverages, para. 10.103.

2 See Appellate Body Report on Korea —Alcoholic Beverages, supra and Appellate Body Report on
Japan — Taxes on Alcoholic Beverages I1.
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5. As has been indicated, various precedents in this matter show that, in order for a product to be
considered "like" another product, account must be taken, inter alia, of: the physical properties of the
products; the extent to which they may be destined to serve the same end-uses or similar end-uses;
the extent to which they are perceived and treated by consumers as serving to fulfil certain functions
with a view to satisfying a specific need; and the international tariff classification of the products.

6. Accordingly, the Panel should pay particular attention to the possibility that the products are
to be considered as "like" products. In this connection, in accordance with Article I11:2, first sentence,
of the GATT 1994, Mexico considers that the analysis of this matter requires a narrow determination
to be made as to whether the domestic products are products sufficiently close in nature that they fit
within this narrow category.

7. Given that the burden of proof rests on the (complaining or defending) party that asserts the
affirmative of a particular claim or defence, it will be for the complaining party to demonstrate that
the domestic products are like the imported products within the meaning of Article 111:2, first
sentence, of the GATT 1994.

B. DIRECTLY COMPETITIVE PRODUCTS WITHIN THE MEANING OF ARTICLE IlI:2,
SECOND SENTENCE, OF THE GATT 1994

8. If the Panel determines that the products in question are not like products, Mexico considers
that, in any case, they would be directly competitive or substitutable products within the meaning of
Acrticle 111:2, second sentence, of the GATT 1994. In the Korea — Alcoholic Beverages case, the
Appellate Body held that:

"The term 'directly competitive or substitutable' describes a particular type of
relationship between two products, one imported and the other domestic. It is evident
from the wording of the term that the essence of that relationship is that the products
are in competition. This much is clear both from the word ‘competitive’ which means
‘characterized by competition’, and from the word 'substitutable’ which means 'able to
be substituted'. The context of the competitive relationship is necessarily the
marketplace since this is the forum where consumers choose between different
products.  Competition in the marketplace is a dynamic, evolving process.
Accordingly, the wording of the term 'directly competitive or substitutable' implies
that the competitive relationship between products is not to be analysed exclusively
by reference to current consumer preferences. In our view, the word 'substitutable’
indicates that the requisite relationship may exist between products that are not, at a
given moment, considered by consumers to be substitutes but which are, nonetheless,
capable of being substituted for one another".®> (Emphasis added. Footnotes not
included.)

9. It is also important to note that the Appellate Body, in Korea —Alcoholic Beverages, held that
"I|ke" products are a subset of directly competitive or substitutable products. Similarly, it stated that

. all like products are, by definition, directly competitive or substitutable products, whereas not all
‘directly competitive or substitutable’ products are 'like'.". (Emphasis added. Footnotes not
included.)

10. For its part, the Philippines in its written submission states that the differences between the
various beverages or distilled spirits lie in the raw materials from which they are made (fruits,

® Appellate Body Report on Korea —Alcoholic Beverages, supra, para. 114.
* Appellate Body Report on Korea —Alcoholic Beverages, supra, para. 118.



WT/DS396/R
WT/DS403/R
Page B-7

grains, etc.), as well as whether or not sugar is used in their production, and points out that, for the
production of every beverage or distilled spirit, different production processes are carried out,
including the processes of fermentation, distillation and ageing of each of the beverages. The
Philippines argues that non-sugar-based distilled spirits are not in competition with, and cannot
thereforg be viewed as substitutes for, sugar-based spirits. Moreover, they are consumed by different
publics.

11. In accordance with the foregoing, the Appellate Body in Canada — Periodicals found that
products are competitive or substitutable when they are interchangeable® or if they offer alternative
ways of satisfying a particular need or taste.” In other words, contrary to what is stated by the
Philippines, if the products in question cover a specific need and are interchangeable or substitutable,
Mexico considers that they are directly "competitive" products, regardless of the raw materials from
which they have been produced, the production processes or the type of consumers of the products.
Likewise, the Appellate Body, in Chile — Taxes on Alcoholic Beverages, held that Article 111:2, second
sentence, of the GATT 1994 provides for equality of competitive conditions of all directly
competitive or substitutable imported products, in relation to domestic products.?

12. Mexico is of the opinion that the Panel should carefully analyse the possibility that the
distilled spirits referred to by the Philippines are directly competitive or substitutable products, in
accordance with Article 111:2 of the GATT 1994 and the aforementioned precedents of the various
panels and the Appellate Body.

13. In the light of those precedents, the products that are the subject of this dispute, namely
"distilled spirits”, must be considered as directly competitive products, since they satisfy the criteria
established in previous WTO disputes (Korea — Alcoholic Beverages, Japan — Alcoholic Beverages Il,
and Chile — Alcoholic Beverages). In other words, the following criteria are to be taken into account:

That both the domestic and the imported products compete with each other and are substitutable in the
marketplace;

that the domestic and imported products are subject to a different tax regime and, therefore, that the
taxes applicable to domestic products are lower than the taxes applicable to imported products,
making it appear that the domestic industry is being protected.

Il. CONCLUSION
14. In view of the foregoing, Mexico requests the Panel to carry out an objective assessment of

the issue placed before it, taking into account the precedents that have been established by the Panels
and the Appellate Body in the cases cited.

> Written submission of the Philippines, presented on 14 October 2010 in Philippines — Taxes on
Distilled Spirits, supra, para. 283.

¢ Appellate Body Report, Canada — Periodicals, WT/DS31/AB/R.

" Appellate Body Report on Korea — Alcoholic Beverages, supra, para. 115.

8 Appellate Body Report on Chile —Alcoholic Beverages, para. 67.
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ANNEX C-1

EXECUTIVE SUMMARY OF THE OPENING ORAL STATEMENT OF
THE EUROPEAN UNION AT THE FIRST SUBSTANTIVE MEETING

l. INTRODUCTION

1. Preliminarily, the EU emphasizes that in their first written submissions, the EU and the US
have provided extensive evidence that the excise tax regime in the Philippines has been, and still is,
conceived and applied so as to shield Filipino spirit producers from the competition of imported
products. It then observes that, in its first written submission, the Philippines simply re-runs old
arguments which, however, have already been rejected by WTO adjudicators in very similar cases.
Moreover, the Filipino authorities also make some statements which are factually wrong.

2. The EU notes that previous jurisprudence makes it quite clear that "like products™ are a sub-
family of "directly competitive and substitutable products”. The idea behind both these concepts is
that of similarity between goods. Basically, there are three categories of products under article 111:2:
"like products™, "directly competitive and substitutable products”, and finally (what could be called)
"dissimilar products”. However, there is no bright line to distinguish between these categories. The
more two products are similar, the more they can be considered "like" products, the lesser the
similarities, the more these two products could only be regarded as “directly competitive and
substitutable". Eventually, when similarities are not deemed sufficient, the products are neither "like"
nor "directly competitive and substitutable” and, thus, fall outside the scope of Article IlI:2.
Moreover, there is no precise and closed check-list of aspects to compare. Similarly, there is no single
and specific aspect or piece of evidence which determines (or excludes) 'likeness' or 'substitutability'.
An adjudicator called upon to evaluate the similarity of two (or more) goods, needs to make an overall
and global assessment of all the elements which may be relevant to establish if, and to what degree,
these products are similar. The jurisprudence is consistent on these points.

1. THE BURDEN OF PROOF

3. The EU stresses that if one looks at the EU first written submission, one finds a very
extensive and thorough examination of why spirits made from the designated raw materials and spirits
made from the non-designated raw materials are similar. The EU has submitted over 50 exhibits on
these issues. Further elements — if necessary and in response to the arguments advanced by the
Philippines — would be provided in the course of this hearing as well as in the remainder of these
proceedings.

4. Given that the idea behind both concepts is that of similarity between products, all the
elements put forward in the whole of the first written submissions of the EU and US should be
examined to see whether they demonstrate similarity, and to what extent.

5. Looking specifically at the first written submission of the EU, one needs just to compare the
arguments and evidence with previous case-law to realise that in the present case the EU has
examined far more aspects of similarity than what has been considered sufficient to establish likeness
or substitutability by the WTO adjudicators in previous cases. For each type of spirit, the EU has duly
illustrated: the commonality of end-uses, how they satisfy the same consumers' tastes and habits, the
similarity of their properties, characteristics and nature, the comparable advertising campaigns, the
identical physiological effects on human beings, the analogous legal regulations applying to them, the
identical tariff classification, the largely similar systems of distribution and sale, the comparable
pricing policies.
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1. LIKENESS AND SUBSTITUTAIBILITY/COMPETITIVENESS OF SPIRITS FROM
THE DESIGNATED RAW MATERIALS AND FROM THE NON-DESIGNATED
RAW MATERIALS

6. In the first place, when reading the Philippines' first written submission one has inevitably the
impression that the Filipino authorities try to present their products as lower quality products, cheap
products for low-income people, sort of replicas of the original products distilled elsewhere. However,
it is clear that this is not the case, at least for several local spirits. The EU takes as an example 'Gran
Matador Brandy' and "Tanduay 1854 Rum' which, as stated on their labels, have won several awards,
not only in the Philippines, but also in the rest of the world, including in Europe.

7. In fact, the existence of fierce and growing competition between local and imported brands is
openly admitted by the Filipino companies themselves, for instance in their Annual Reports.
Importantly, Annual Reports are official documents which must be truthful and transparent, which are
checked by independent firms, and which are then submitted to public authorities of control. Indeed,
the incorrectness or incompleteness of Annual Reports is subject to various types of sanctions, which
may even include criminal sanctions. So, statements made in this context should be taken seriously.

8. Then, the EU observes that there is a second feeling which one inevitably has upon reading
the first written submission of the Philippines. It concerns the extraordinarily narrow reading they
suggest for Article I11:2 of the GATT 1994. In substance, the interpretation put forward by the
Philippines would reduce Article I11:2 of the GATT to apply only where goods have virtually no
difference at all (e.g. commaodities). In fact, for manufactured goods, it is the very name of the game
that products are — to a certain extent — different. A minor product differentiation (e.g. in quality,
organoleptic properties, price etc.) is evidence of healthy competition, not of a lack of competition. In
a free market-based economy, different companies try and manufacture goods which can compete
with the existing products, thanks to the fact that they have been improved or differentiated in one or
more respects. This is recognised by a wide body of well-established economic literature, including,
inter alia, the models relied upon by the Philippines' economic experts

9. Minor differences, which — according to the Philippines — would prove that products do not
compete are, therefore, not only absolutely normal but even necessary in a healthy market-place based
on free and fair competition. The EU emphasizes that the reading of Article I11:2 proposed by the
Philippines cannot be retained. And it is in fact not the interpretation relied upon by the WTO
adjudicators thus far.

10. As a next point, the EU deals with the Philippines' argument according to which Filipino and
non-Filipino spirits would not compete because price differences would be so large that for most
consumers imported products would not constitute real alternatives to local ones. The EU notes that
this argument is circular and has been rejected by both panels and the Appellate Body in the past. In
practice, the Philippines is trying to justify the existence of the measure by pointing to the negative
and discriminatory effects that the measure itself produces.

11. In any event, not only has the EU provided various examples of actual and direct price
competition between local products and domestic products (e.g. in shops, bars, restaurants), but even
the Philippines itself has provided evidence that before taxes (i.e. without excise tax and value added
tax), several domestic products and imported products are comparably priced. In this context, the EU
refers the Panel to the Price Survey annexed as Exhibit PH — 19. The EU underlined that what is most
relevant when comparing prices is that there exist a significant number of instances of competition.
Average prices calculated on the basis of a limited sample are irrelevant: in the real world, when
consumers go to the supermarket or to the restaurant, they find a variety of products offered at
different prices, they do not find average products offered at average prices.
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12. In order to properly assess the prices of the products at issue, the EU prepared a table with the
data taken from this Exhibit PH-19 in which it has compared the Net Retail Price (NRP) of a number
of spirits: for each type of spirit, one can find some domestic as well as some imported brands
(Exhibit EU-80.) A brief look at this list shows that the NRP of many imported products is
comparable to the price of some domestic ones. This is so before taxes, because once the excise tax is
included, and the VAT is added on top of it, all imported products inevitably become significantly
more expensive.

13. The EU gives first as an example a comparison of Filipino 'Brandy Gran Matador Gran
Reserva' (700 ml) with Spanish '‘Brandy Alfonso I Solera’ (700 ml) since both products have almost
the same NRP (between 164 and 166 P.). The EU goes on to observe that the final price of these
products does not mirror any longer the NRP: the taxes collected are almost four times higher on the
imported product. Subsequently, the EU compares two products, with the local product having a NRP
far higher than the imported one (almost triple): ‘'Tanduay 1854 Rum' (700 ml) and 'Bacardi Superior'
(750 ml). It then notes that, in spite of the fact that the imported product is much cheaper before taxes,
it is subject to taxes which are more than four times higher then those applied to the more expensive
domestic product. In conclusion, the EU emphasizes that imported products are not always more
expensive than their domestic counterparts but it is rather the discriminatory fiscal treatment that they
receive which often makes them more expensive.

14. Incidentally, the EU remarks that this Exhibit PH-19 is revealing in two other important
respects. In the first place, it demonstrates the fallacy of the argument put forth by the Philippines that
the Excise Tax Regime is designed to implement a progressive taxation system whereby the more
expensive products are subject to higher taxes. Lastly, this Exhibit also proves that many rums (12 out
of the 13 listed) are not being taxed at the level of domestic products, even if produced from sugar
cane.

15. Next, the EU indicates that the distinction made by the Philippines between sugar-based
spirits and non-sugar based spirits is both untrue and misleading. In the first place, a very typical spirit
produced in (and even exported by) the Philippines is 'Lambanog'. This is a spirit made from coconut
(see Exhibit EU-81) which is subject to the low excise tax rate (like all other domestic products). In
the second place, the measures at issue notably distinguish between spirits produced from the so-
called "designated" raw materials (not only sugar cane but also nipa, coconut, cassava, camote and
buri palm) and those produced from other raw materials. This shows that all the arguments relating to
the alleged differences between sugar based products and non sugar based products made by the
Philippines (e.g. on the methods of productions) are thus irrelevant insofar also some non sugar based
products benefit from the low tax rate.

16. The EU turns next to some other arguments made by the Philippines and which concern
similarity. The Philippines contends that Filipino brandies and whiskies are, according to Filipino own
legislation, not real brandies and whiskies but only compound brandies and compound whiskies. In its
view, the sales of these products would be prohibited in the EU. However, the EU observes the
following: (i) nowhere on the labels, packaging, web-sites, advertisements of these products is it
indicated that they would not be, technically speaking, brandies and whiskies, but only compound
brandies and compound whiskies; they are indeed sold to customers as brandies and whiskies tout
court; (ii) these products are, in fact, exported to the EU as their marketing and sale are not prohibited
in the EU [see Exhibits EU-54 and EU-82], (iii) most importantly, Filipino products are not
discriminated against in the EU, and instead receive the same tax treatment as local products.

17. Then, the Philippines contends that local brands are traditional drinks, typically bought by
farmers and low-income people, people that are allegedly not interested in imported drinks. However,
the EU stresses that this argument has been already rejected by WTO adjudicators more than once.
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The case-law tells us that discriminatory measures should not be used to "freeze" or “crystallize™
consumers' habits. Furthermore, the Panel in Chile — Alcoholic Beverages correctly noted the
circularity of such an argument: it amounts to a difference in perception that is reinforced by the tax
system and then used as justification to maintain the favourable tax system itself. Moreover, Filipino
producers themselves in their annual reports emphasize how consumers' habits and traditions are
rapidly, and continuously, changing.

18. Next, the EU notes that the arguments made by the Philippines regarding the outlets for spirits
have been already dismissed by previous WTO adjudicators: it is irrelevant if one or the other group
of spirits is not sold in some outlets insofar as in several other outlets these products are indeed
offered side-by-side on the shelves as well as in the beverages lists. And, indeed, ample evidence
shows that this is the case in the Philippines. Furthermore, with regard to sari-sari stores, the EU
underscores that the measure at issue, by raising the costs of the imported alcohol, and by working to
freeze the habits of Filipino consumers, certainly plays a major role in the choice of supplies made by
sari-sari shop owners.

19. Then the EU points out that it is incorrect what the Philippines tells us about sugar-based
Filipino spirits being always exported to other countries under tariff heading 2208.40. The EU
observes first that the Philippines does not submit any other piece of evidence to support this
allegation. It also notes that Exhibit EU-54 positively demonstrates that each type of Filipino spirit, in
spite of being distilled from sugar cane, is exported to third countries under the specific tariff heading
relating to that type of spirit. In the light of this, it appears barely necessary to add that the fact that all
spirits fell under the four-digit tariff heading 2208 was considered a positive indication of
likeness/substitutability by previous WTO adjudicators.

20. Then the fact that a large portion of the population has a low income can hardly be considered
an element which justifies higher taxation only for imported products, when local products
(irrespectively of their price) pay a flat and low tax rate. Furthermore, the Philippines itself
acknowledges that in the country there is an "uneven distribution of resources”. Thus, if there exist
part of the population which perhaps cannot afford the priciest products on a regular basis, there are
conversely other parts of the population which can indeed regularly pay for them. In addition, the EU
recalls that a similar argument was rejected by the Panel in Korea — Alcoholic Beverages
(incidentally, rejecting a comparison identical to that suggested by the Philippines regarding
automobiles).

V. DE MINIMIS

21. The EU stresses again that the tax on imported products is, depending on the tax tier, more
than 10 times higher, or more than 20 times higher or more than 40 times higher that that applied to
local spirits. The EU also underscores that it is not correct to calculate the average tax burdens, as the
Philippines does: averages would always be significantly influenced by the existence of some
particularly cheap local products as well as by some particularly expensive imported products. What a
Panel is required to do (as the case-law makes very clear) is to look at the actual tax burden on the
like/competing products. Lastly, the EU invites the Panel to carefully look at the previous alcohol
cases. contrary to what the Philippines states, the tax differential examined in past cases (and
considered above de minimis) were smaller than those provided for in the Filipino Excise Tax
Regime.

V. SO AS TO AFFORD PROTECTION

22. As a preliminary note, the EU observes that, in their submission, the Philippines does not
really develop many arguments on the issue of whether the measure is applied "so as to afford
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protection™. The main argument advanced appears to relate to the fact that the system is, on its face,
origin neutral. However, the EU points out that the notion that tax regimes which are not overtly
discriminating on the basis of the origin of the goods cannot breach Article I11:2 has been rejected by
constant jurisprudence. It would in fact allow WTO members to easily circumvent their obligations.
Indeed, the vast majority of measures which have been found to be inconsistent with Article 111:2 in
the past were origin-neutral.

23. The EU stresses that it is irrelevant that the designated raw materials can be produced also
outside the Philippines and reminds the Panel that, in any event, there are several imported spirits
which are made from the designated raw materials but which are still subject to the high tax rates. The
EU then notes that the scope of Article 11l is to ensure equal competitive opportunities to imported
goods after customs duties have been paid. This principle of affording equal competitive opportunities
would be hardly compatible with the idea that foreign producers should switch to different raw
materials and different methods of production — incurring large and unnecessary costs — only to
benefit from a lower tax rate in the Philippines. Such an argument was in fact dismissed by previous
panels, e.g. in Chile — Alcoholic Beverages.

VI. CONCLUSION

24. The EU concludes by noting that — contrary to what is argued by the Philippines - the
measures at issues do not appear either necessary or capable to meet the objectives of uniformity,
equity and progressivity, enshrined in Article VI, Section 28(1) of the Constitution of the Philippines.
In fact, the level of taxation of spirits does not depend on prices but on the raw materials used. Even
when local products cost 5 or 10 times more than a corresponding imported product, they still are
subject to a tax which is more than 10 times less than that applied to imported products. In addition,
the EU emphasizes that the measures at issue are severely trade restrictive.

25. The EU notes that if the Philippines really wanted to develop a uniform, equitable and
progressive system of taxation it could do it in a number of other ways which would, while genuinely
pursuing the objectives listed in its Constitution, be far less restrictive with regard to international
trade (e.g. ad valorem system, taxation based on alcohol content, etc.) and which, if applied correctly,
be compliant with Article 111:2 GATT.
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ANNEX C-2

CLOSING ORAL STATEMENT OF THE EUROPEAN UNION AT THE FIRST
SUBSTANTIVE MEETING

1. The EU believes that this has been a useful hearing, with a frank, animated and interesting
exchange of views between the Parties.

2. We listened with attention to the statements made by our distinguished Filipino colleagues.
Yet, we did not hear any new argument. Their main line of defence seems to be that concerning
prices. According to the Philippines, imported products are more expensive and thus are legitimately
subject to higher taxes.

3. However, there is ample evidence before the Panel that also on this aspect, as for all other
aspects examined in the course of these proceedings, there are several and important overlaps. Many
imported products have comparable prices to domestic products. This is so in spite of the severely
discriminatory taxation they face. And it would be even more so were this discriminatory taxation to
be removed.

4. And the undeniable existence of these overlaps is a sufficient element to establish a violation
of Article I11:2 — as per settled jurisprudence

5. Exhibit EU-83 (bottles of several Filipino and EU spirits) will shed further light on a number
of other reasons of similarity which have not been discussed during this first hearing (e.g. labels,
colour of the spirits, packaging).

6. The only new element we heard yesterday seems to relate to the efficiency of the fiscal
system in the Philippines. Yet, this defence has not been elaborated and remains — to date — pretty
unclear. We have several important doubts on this point. In the first place, there is no evidence on this
issue before the panel, and we wonder whether — according to the rules of procedure — there would be
still a possibility for the Philippines to submit any evidence. In the second place, we fail to understand
why removing discrimination and thus subjecting all products to the same taxation rules would
complicate the system rather than simplify it. Thirdly, we believe that such an argument would be — in
this case — examined under Article XX, not under Article I11:2, insofar as it would not exclude
discrimination between imported and domestic products. Yet, the Philippines has not raised any
Article XX defence so far.

7. Distinguished Members of the panel: the facts are clear, the applicable law is uncontested,
and the case-law is ample, constant, and unambiguous.

8. This concludes our closing statement. We take the opportunity to thank again the panel and
WTO secretariat and we look forward to continuing to work with you, the Philippines and the US,
towards the settlement of this dispute
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ANNEX C-3

EXECUTIVE SUMMARY OF THE OPENING ORAL STATEMENT OF
THE UNITED STATES AT THE FIRST SUBSTANTIVE MEETING

1. The Philippines does not dispute the essential facts about its measures and how it taxes local
spirits compared to imported spirits. The Philippines does not protect just one type of domestic
product. Philippine producers use local raw materials, sugar in particular, to make many different
types of distilled spirits including brandy, whiskey, vodka, gin, and tequila. Philippine brands like
Emperador Brandy, London Gin, and White Castle Whiskey compete directly with imported
counterparts like Fundador, Bombay Sapphire, and Jack Daniels. Yet, because the Philippine versions
of these products are made with the local type of raw material — sugar — they are subject to a very low
excise tax. Excise taxes on locally produced products are a fraction of the taxes on imported products
— Philippine products made from sugar presently are taxed at 13.59 pesos per proof liter, and products
from other raw materials are taxed at much higher rates — from 146.97 to 587.87 pesos per proof liter.

2. Filipinos overwhelmingly choose the lower-taxed local products. Despite high per capita
alcohol consumption and a generally strong market for spirits, barely any imports are sold in the
Philippines. Imported spirits are only about 2.4% of the Philippine market, and the top ten local
brands comprised almost 96% of the Philippine market for distilled spirits as of 2009. The
Philippines does not dispute that its market is dominated by local brands, nor that these brands are
taxed at a lower rate than imported brands.

3. As the United States and the European Union detailed in their respective submissions, and the
European Union discussed earlier today, the Philippines' taxes are inconsistent with Article 111:2 of
the General Agreement on Tariffs and Trade 1994 ("GATT 1994"). Specifically, they are
inconsistent with both the first and second sentences of that paragraph.

4. The issues in this dispute are straightforward. Several WTO panels already have applied
Acrticle I11:2 of the GATT 1994 to discriminatory taxation systems for distilled spirits. Even though
the Panel's findings in this dispute will be based on the Philippines measures at issue and information
about the Philippine market for distilled spirits, the panel and Appellate Body reports in Japan —
Alcoholic Beverages I, Korea —Alcoholic Beverages, and Chile — Alcoholic Beverages provide
guidance on a clear path forward.

5. Nor are the facts particularly complex — the Philippine tax system specifically singles out
distilled spirits made from local raw materials for the much lower tax rate. And Philippine domestic
products are made from local raw materials, sugar in particular. Its tax system, favoring products
made from local materials, has been in place for more than a century. It has persisted over the years,
even as the international trading system has changed, including most critically for today, the creation
of the World Trade Organization dispute settlement system. While Filipino policymakers have tried
to address the discriminatory nature of the tax system and several reform measures are pending before
the Philippine Congress, none of these reform efforts have been successful.

6. While the facts and the law in this dispute are quite straightforward, the Philippines has
attempted, through its lengthy first submission, to add confusion and complexity. The United States
will not describe in detail each of the Philippines' attempts to complicate the facts or law before the
Panel. Instead, we will respond to several of the main arguments raised by the Philippines.



WT/DS396/R
WT/DS403/R
Page C-9

7. We will address the following points in turn.

e First, contrary to what the Philippines claims, the fact that Philippine producers use different
raw material to make brandy, whiskey, and other types of distilled spirits from that used to
make the corresponding imported distilled spirit does not permit the conclusion that the
products are not "like" or not "directly competitive or substitutable™ with imported products.
(To the contrary, the different raw material is part of the structure of the Philippines' measures
that results in the WTO inconsistency.)

e Second, contrary to the Philippines argument, evidence before the Panel confirms that
Philippine consumers would be more likely to purchase imported products, as substitutes for
domestic products, if the price difference were smaller.

e Third, alleged segmentation of the Philippine market would not, as the Philippines suggests,
preclude the products at issue — Philippine and imported brandy, whiskey, gin, vodka, etc. —
from being substitutes for one another.

o Fourth, the United States and European Union have provided the Panel ample evidence to
make out their claims against the Philippine measures.

8. In Part D of its submission, the Philippines describes in detail the production process for
distilled spirits made from different raw materials. It argues that its distilled spirits — made from sugar
— cannot be "like" other distilled spirits because of physical differences. We will address this
contention first.

9. To be sure, physical differences are an important part of determining whether domestic and
imported products are substitutes, but substitutability also depends on other criteria, including end
use, consumers' tastes and habits, and the products' nature and quality, and must be made on a case-
by-case basis appropriate to the measures and the market of concern. The Philippines relies heavily
on the fact that local raw materials are used in the production of the domestic products at issue to
argue that these products are physically distinct from imported distilled spirits. Contrary to what the
Philippines asserts, the mere fact that local raw materials are used in the production of domestic spirits
does not render the products at issue physically distinct in any meaningful way. Rather, the
Philippines measures depend on the use of local raw materials to discriminate against imported
products. The United States respectfully requests that the Panel consider the Philippines’ evidence on
raw materials in that context.

10. Furthermore, all distilled spirits are made from a natural raw material that has sugar content,
whether sugar cane, fruit, grain, or some other product. As discussed in the Philippines' submission,
regardless of the raw material, the alcohol production process involves fermentation of the raw
material to produce the alcohol, and subsequent distillation of the fermented material to separate out
the alcohol product.

11. Scientists can analyze the final distilled spirits to determine the chemical composition of the
products. The Philippines cites such technical, laboratory results in support of its argument that its
whiskies and brandies are different from imported whiskies and brandies. Gas chromatography, for
example, can be used to determine whether a product has isoamyl acetate or isoamyl alcohol. But, a
Philippine consumer is very unlikely to know about gas chromatography analysis, nor are such results
relevant to determine whether the products are substitutes. Even "like products™ need not be identical.

12. More importantly, other aspects of the production process that the Philippines cites as
differences between its domestic spirits and imports — distillation process and aging — are directly
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related to the Philippine producers' efforts to make their brands as much like imported products as
possible.

13. For example, the Philippines describes how its sugar-based products may be distilled longer
in order to make a neutral spirit that does not retain the flavors of naturally occurring congeners. But,
a longer distillation process is not particular to production of spirits from sugar — in fact any raw
material can be distilled to the point that it loses its naturally occurring flavors and is just neutral
spirit. In the Philippines, the sugar-based spirits are distilled to the point that they lose their natural
flavors specifically so that they can be combined with "flavouring extracts or concentrate, or natural,
nature identical or artificial flavours and essences” in order to mimic the natural congeners of spirits
from other raw materials. In other words, the differences in the distillation process enable production
of the same types of spirits from different raw materials.

14. Similarly, the Philippines points to the fact that its producers do not age sugar based whiskey
and brandy as a difference between domestic and imported products. However, its sugar-based
products, made from neutral spirits, would not necessarily age in the same way and produce the same
flavor profile and other characteristics. Instead of aging its sugar-based products, Philippine
producers add flavors to mimic aged whiskies and brandies. Like the difference in distillation
process, the Philippine producers intentionally do not use an aging process to minimize differences
between their products and the imports against whom they compete. In addition, the Philippines'
claim that all scotch whiskies must be aged twelve years is mistaken; some whiskies, including Scotch
whisky, may be aged for a much shorter period.

15. The Philippines' own regulations are consistent with the fact that their domestic products are
like imported products. The Philippines claims that the United States is incorrectly reading its
Standard Administrative Orders for brandy and whiskey, because only "compound” whiskey or
brandy may be made from sugar. (It makes no such rebuttal argument on vodka, where there is no
"compound” variety identified in the SAQ.) But "compound” whiskey or brandy is still whiskey or
brandy — it is defined by the standard for whiskey or brandy, respectively, just like other sub-types
like "blended,” "malt," or "straight." Moreover, "compound" does not appear on labels of many major
Philippine brands. The Panel can see this for itself in the examples provided today, as well as pictures
already on the record. And any purported difference is likely not apparent or recognized by
consumers.

16. In its discussion of physical differences between imported and domestic products, the
Philippines points to the standards in the United States and the European Union, under which
Philippine sugar-based products could not be sold as whiskey or brandy in those markets. However,
these standards simply are not relevant to assessing whether Philippine and imported products are
substitutes in the Philippine market. The fact that a Philippine whiskey could not be labeled
"whiskey" — compound or otherwise — if sold in the United States could be a factor in understanding
how products compete in the US market. But in the Philippines, both sugar-based and other whiskies
are labeled as "whiskey," sugar-based and other brandies are labeled as "brandy," sugar-based and
other gins are labeled as "gin", and so on. Moreover, the United States recalls that products may be
"like" even if they go by different names. The Panel in Japan — Alcoholic Beverages Il confirmed this
by finding vodka to be like Japanese shochu.

17. The products that result from the Philippine producers' distillation process are "like" imported
products. The colors of the Philippine whiskies, brandies, and gins are like those of imported
whiskies, brandies, and gins, and the descriptions of their flavors emphasize their physical similarities.
These attributes in the final product are the ones on which a consumer will make an assessment — not
the details of the distillation process, or a lab report on the chemicals in a distilled spirit. Given the
pains to which Philippine producers go to mimic imported brands and market them as comparable, it
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is not really credible to say that Philippine White Castle whiskey is not a substitute for imported
whiskey.

18. The next part of the Philippines' presentation we will address is their discussion of price
elasticity and the evidence before the Panel on the substitutability among imported and Philippine
distilled spirits.

19. Like the Philippines' raw materials arguments, its discussion of price responsiveness also
must be put into context: it is just one of several relevant factors, including end uses and physical
characteristics, for determining whether products are "like" or "directly competitive or substitutable.”
And, as noted above, the appropriate analysis is case-by-case, depending on the particulars of the
market concerned.

20. Nonetheless, the evidence of price substitutability does support the fact that imported and
domestic products compete in the Philippine market. The United States and European Union
provided the Panel a reliable, focused study by Euromonitor on several aspects of consumer views
and preferences in the Philippines. Yet, the Philippines suggests that the Panel should disregard the
Euromonitor Consumer Preference Survey as not representative or otherwise not indicative of the
substitutability between imported and domestic products.

21. In fact, the participants in Euromonitor's survey were identified using criteria specifically
selected to result in knowledgeable, valid responses to questions comparing imported and domestic
brands of distilled spirits. As described in the Euromonitor report, the final survey sample was
selected based on criteria specifically relevant to answering questions comparing domestic and
imported spirits. Participants were asked whether they consumed spirits, and what kinds. The
resulting sample was precisely the group with information about both imported and domestic brands
in the best position to answer questions comparing the two groups.

22. The Methodology section of the Euromonitor report describes how the population was
selected. The respondents were screened to include only those who consumed alcohol, which was
necessary to collect useful results. Euromonitor also notes its additional work to assure
representativeness of the sample, and that the respondents had access to both imported and domestic
brands of spirits.

23. In short, although there may be some differences between the average survey respondents and
the average Filipino, Euromonitor sought and collected data specific to the Philippine market
precisely from those individuals in the best position to provide the data: Filipinos who consume
spirits and have access to both imported and domestic products.

24. As to the results of the Euromonitor survey, they reflect consumers' modest movement to
imported products in response to changes in price. The Philippines criticizes the fact that the
magnitude of this change is small. But recall: imports were still more expensive in each of the
scenarios described in the survey, making it particularly telling that consumers would consider
changing their consumption patterns in favor of imports. The respondents in the survey were willing
to consider changing brands even if the price differences were not entirely eliminated.

25. The United States is not asserting that imported products would receive a particular share of
the Philippine market in the absence of the discriminatory tax system, nor is it required to make such
a showing in order to prove substitutability. Rather, the evidence of price substitutability simply
demonstrates that imported whiskey, brandy, and gin are substitutes for Philippine whiskey, brandy,
and gin. When imports are relatively less expensive, consumers are more likely to choose them over
domestic products.
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26. The Philippines has prepared its own survey on price substitution, as rebuttal to the
straightforward consumer response data from Euromonitor. Specifically, it prepared two reports, the
Abrenica and Ducanes Report, and the Clarete Report, which used data from the Abrenica and
Ducanes piece.

217. As an initial matter, it should be noted that even the Philippine studies support the conclusion
that there is some price substitutability between domestic and imported products. Nevertheless, the
United States would like to bring to the Panel's attention several aspects of the studies' methodology
that are problematic. For example:

e The survey treated all drinking occasions as homogeneous. That is, the responses were based
on whether a consumer would choose a different spirit without regard to the occasion.
However, the setting for consuming spirits may affect a consumer's choices. For example, as
the Euromonitor Consumer Preference Survey confirms, a consumer in the Philippines might
be willing to pay more for an imported spirit for a special occasion. But, he or she might not
show willingness to purchase a pricier brand on an ordinary basis. These occasional purchases
are lost and are not considered in the Philippines' survey.

e The analysis of the survey questions in the Abrenica and Ducanes report did not account for
product quality. More expensive products may be perceived as higher quality and, if so,
make consumers more willing to pay more. Lack of accounting for quality may have reduced
the willingness to pay more for perceived higher-quality products, including imports.

e The construction of the choices in the Abrenica and Ducanes survey tends to reduce
respondents’' responsiveness to changes in price. Oddly, the predicted value of liquor sales
based on the survey results suggest that the consumption of some products actually decrease
in response to a reduction in price. This result does not comport with elementary rules of
demand theory.

28. In short, the statistics that the Philippines has provided shed little light on consumer attitudes
in the Philippines, nor on consumer views on whether Philippine and imported spirits are "like" or
directly competitive or substitutable.

29. The next main theme of the Philippines’ submission concerns its attempt to divide the
Philippine market into two parts: lower income Filipinos who shop at sari sari stores, and more
wealthy consumers. Since lower-income consumers would not be able to afford imported products,
the Philippines' logic goes, imported and domestic products are not substitutes.

30. The Philippines' specific arguments on sari-sari stores concern whether imports and domestic
products are sold in the same channels of distribution, a factor that other WTO panels have used in
analyzing the substitutability between imported and domestic brands of distilled spirits. As with
elasticity of substitution and physical characteristics, this must be considered in the context of the
Philippine market. Given that all imported spirits comprise only about 2.4% of that market, it would
be surprising to see imports in most local or smaller shops. If demand shifted — whether because of
changes in price, income, or simple consumer preference — a small sari sari store could quickly adapt
and add some bottles of imported spirits to its shelves. In fact, the United States understands that
many sari sari stores simply purchase their inventory from larger stores and resell it in the smaller
shop where their local customers have better access.

31. In Korea — Alcoholic Beverages, the Appellate Body discussed the issue of possible or latent
demand in determining whether products are directly competitive or substitutable. It stated: "the
competitive relationship between products is not to be analyzed exclusively by reference to current
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consumer preferences. In our view, the word 'substitutable’ indicates that the requisite relationship
may exist between products that are not, at a given moment, considered to be substitutes but which
are, nonetheless, capable of being substituted for one another. . . . Particularly in a market where there
are regulatory barriers to trade or to competition, there may well be latent demand.” Current
conditions of competition in the Philippines are influenced by several factors, including the
discriminatory taxes. It would be unfair to complainants to use the lack of current sales as evidence
that imported products would not compete if given the opportunity to do so on an equal basis.

32. Instead of focusing on where imported products are not presently sold in the Philippines, it
makes sense to pay attention to the market segment in which imported products — products which
comprise 2.4% of the market — are sold. And, as the pictures provided by the United States and the
European Union show, where imported spirits are sold, they are sold side-by-side with domestic
products, completely undifferentiated for the consumer. In fact, it is usual to see domestic and
imported spirits of a type, such as brandy, clustered together. The United States would like to draw
the Panel's attention in particular to Exhibit US-30.

33. Moreover, the Philippines' emphasis on sari sari stores in its argument regarding channels of
distribution is misplaced. A channel of distribution is not just one type of store or another, but how
the products are distributed and how consumers can access those products. The same consumer who
usually purchases local products from a sari sari store might shop for a holiday gift of a higher-end
spirit at a different shop. The gift is not a different product by virtue of the fact that it was purchased
in a different store — what matters is whether the consumer views it as a substitute for the everyday
brand also available through that channel of distribution. For example, if a consumer were offered a
choice between two brandies — Philippine and imported — at a party, would the consumer think of
them as different products or just alternative drinks? The evidence in this case suggests the latter.

34. Finally, the United States would like to take this opportunity to rebut the Philippines'
assertion that the United States did not present a prima facie case. A prima facie case requires only
that a party provide evidence in support of each of its claims sufficient to raise a presumption that the
claim is true. By providing the specific facts regarding each element of its GATT 1994 Acrticle I11:2
claims, the United States has met its burden.

35. The first and second sentences of GATT 1994 Article I11:2 are separate obligations with
different elements. The first sentence concerns "like" products, and a finding requires two specific
elements: First, that the imported products and the domestic products are "like," and Second, that the
imported products are taxed "in excess of" domestic products.

36. "Likeness" of imported and domestic products is determined on a case by case basis, using
factors such as the products' physical characteristics. As the panel in Japan — Alcoholic Beverages Il
stated, panels have used factors "such as the product's properties, nature and quality, and its end-uses,
consumers' tastes and habits, which change from country to country; and the product's classification in
tariff nomenclatures” to determine likeness.

37. These are the same types of factors panels have used to determine whether products are
directly competitive or substitutable; accordingly, the Panel may rely on the same information about
the Philippine market to determine whether imported products are "like" domestic products and
whether they are directly competitive or substitutable products. It is just a question of the extent of
substitutability — "like" products are relatively more substitutable than products that are just "directly
competitive or substitutable." In Japan — Alcoholic Beverages Il, the Panel emphasized physical
characteristics over other factors, such as end use, in finding vodka like shochu, but as noted above
the analysis of substitutability does vary from market to market.
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38. The United States and the European Union provided evidence on relevant factors about the
Philippine market to enable the Panel to assess the substitutability of imported brands of distilled
spirits in the Philippines compared to domestically produced brands.

39. Notably, in this dispute, the domestic product is not one single national product like shochu,
soju, or pisco as in the Japan — Alcoholic Beverages I, Korea — Alcoholic Beverages, and Chile —
Alcoholic Beverages cases, but many different types of spirits. Philippine producers make brandy,
whiskey, gin, vodka — and indeed, could manufacture any type of spirit — and, by virtue of the
Philippine measures' preference for locally produced raw materials, the domestic products would
receive favorable tax treatment. Accordingly, the complainants provided information on several
different types of spirits, both imported and domestic, to characterize the Philippine market.

40. The United States provided information on:

e Physical characteristics: requirements under the Philippines’ own Standard Administrative
Orders for whiskey, vodka, and brandy; alcohol content for brands of brandy, whiskey,
vodka, gin, rum, and tequila; and pictures and descriptions of brands of tequila, brandy,
whiskey, gin, and vodka.

e Marketing and channels of distribution: numerous pictures of stores selling imported and
domestic spirits side by side (gin, vodka, rum, tequila, whiskey, brandy), and advertisements
and labels for examples of gin, brandy, vodka, tequila, and whiskey, all showing the striking
similarity between domestic and imported brands.

e End uses: menus with drinks by type, such as brandy, without differentiation between
imported and domestic brands, and survey results directly from Filipino consumers
confirming that they use imported and domestic brands for the same end-uses.

e Price elasticity: specific survey results from Filipino consumers, showing that even if
imported products remain more expensive, a reduction in price would result in relatively more
purchases of imported brands compared to domestic brands.

o Tariff classification: Information on the tariff classification of distilled spirits, all of which
are classified under HS 2208.

41. In its submission, the Philippines takes issue with some aspects of the US evidence, but it
cannot wipe away the picture they show: Philippine spirits are made and marketed specifically to
compete directly with imported products. The United States has more than met the complainant's
burden of making a prima facie case on the question of "like product.”

42. Regarding the second element of a case under the first sentence of Article lll:2, the
Philippines offered no rebuttal to the information that the United States provided confirming that
imported products are taxed in excess of domestic products. As is plain from the Philippines' law and
regulations, the tax applied to brands not made from local raw materials — namely, imports — is from
about 10 to 40 times greater per proof liter than the rate applied to domestic brands. The price
information provided in the Philippines' own exhibits shows that, given the discriminatory excise tax
structure, the differential in tax burden between an individual domestic bottle and an equivalent
imported bottle of the same type of spirit can be upwards of 60%.

43. For its claim on the second sentence of GATT 1994 Article 111:2, the United States presented
evidence on three elements.
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o First, whether Philippines domestic products are directly competitive or substitutable with
imported products;

e Second, whether Philippines domestic products and imported products are not similarly taxed;
and

e Third, whether the dissimilar taxation is applied so as to product domestic production.

44, For the first element, whether Philippine brands of whiskey, brandy, and others are directly
competitive or substitutable with their imported counterparts, the United States will not recite the
evidence again. It suffices to say that the same type of evidence that shows products are "like" also
shows they are "directly competitive or substitutable." The difference is that "directly competitive or
substitutable” is a lower bar.

45, On the second two elements, the difference in taxation and the protection of domestic
industry, the United States showed that the minimum difference in taxation between domestic and
imported brands is more than ten times — a magnitude of discrimination that dwarfs that found to be
inconsistent with the GATT 1994 in prior disputes. By design, the Philippines' tax system enables
local producers to make any product they can to compete with imported products and, so long as they
continue to use the protected local raw materials, the distilled spirits producers continue to receive the
tax benefit.

46. The Philippines argues that the difference in taxation is insufficient to support the US and
European Union's claims, because even if there were no difference in taxation, imported products
would still be much more expensive and it is unlikely that there would be much difference in the
market. First, the United States has introduced evidence that a lesser price differential would affect
relative market share, so the Philippines's confidence is misplaced that eliminating the tax difference
would not affect the market. In addition, the United States recalls that the tax on higher priced
imported spirits is as much as 62% of the bottle price calculated using the Philippines' own studies —
hardly negligible.

47. For all these reasons, the Philippine submission fails to counter the US claims: Philippine
products compete with imported products, and the Philippines tax system favors the Philippine
products. The United States respectfully requests that the Panel find the Philippines tax system
inconsistent with the first and second sentences of GATT 1994 Avrticle 111:2.
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ANNEX C-4

CLOSING ORAL STATEMENT OF THE UNITED STATES AT
THE FIRST SUBSTANTIVE MEETING

1. On behalf of the United States delegation, I would like to thank you for your time and
attention during the first substantive meeting of the Panel in this dispute, and also extend our thanks
and appreciation to the Secretariat. We had a lively discussion. We hope it has been useful to the
Panel, and provided clarification that the Panel sought on the claims by the United States and the
European Union. We appreciate the opportunity to respond to the Panel's questions during this
meeting, and look forward to providing additional responses in writing.

2. The co-complainants in this dispute, the European Union and the United States, have
presented copious evidence demonstrating that Philippine distilled spirits (whether whiskey, gin,
brandy and the like made from local raw materials) compete with their imported counterparts. A
Filipino consumer, like most consumers worldwide, considering what product to buy, is likely to
consider whether he or she wants a brandy or a gin, and is not thinking about whether one brand was
produced from a sugar-based neutral spirit and another was produced from another raw material —
particularly since Philippine producers go to great lengths to make their products as similar as
possible.

3. The consumer is likely, however, to notice the prices of different brands, and here we can see
the result of the discriminatory taxation measures challenged by the co-complainants. In the
Philippines, as a result of the discriminatory tax system, imported products are subject to significantly
higher taxes that make imported products notably more expensive than they otherwise would be.
Philippine products are subject to excise taxes of 13.59 pesos per proof liter, and other spirits are
subject to taxes from 146.57 to as high as 587.87 pesos per proof liter. The taxes protect domestic
industry and are in violation of the Philippines WTO commitments under Article I11:2 of the
GATT 1994.

4. Mr. Chairman, members of the Panel, again thank you. This concludes our closing statement.
We look forward to responding to your written questions.
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ANNEX C-5

EXECUTIVE SUMMARY OF THE OPENING ORAL STATEMENT
OF THE PHILIPPINES AT THE FIRST SUBSTANTIVE MEETING

1. The Philippines is a developing country that does not have the luxury of an efficient direct tax
system. Instead, faced with a messy reality with a large informal economy, chronic smuggling along
thousands of kilometers of coastline of more than 7,000 islands, and a stretched tax administrative
apparatus facing severe enforcement challenges, the Philippines uses indirect taxes and excise taxes to
collect revenue. In order to ensure the progressiveness of this tax system, and to avoid unduly
burdening the 80% of Filipinos whose average family income is 278 pesos per day (approximately
7 US dollars), the excise tax system is structured to ensure that higher taxes are collected on higher-
value products.

2. The raw material-based distinction of Section 141 of the National Internal Revenue Code
reflects both the functioning of the Philippine market as well as the Constitutional mandate for a
progressive tax system. Lower taxes are imposed on sugar-based liquors, which are lower-priced and
within the economic reach of the Filipino consumers; higher taxes are imposed on non-sugar-based
liquors, which are higher-priced and are essentially luxury goods consumed by only the most
economically-privileged part of Filipino society. The progressiveness of the system is reinforced and
enhanced by a tiered system under Section 141(b), where the range of prices is much wider than under
Section 141(a).

3. This is the important factual context in which this Panel must consider the allegations made
against the Philippines in this case. Article 111:2 requires an inquiry of whether the products are "like"
each other in the Philippine market, and/or whether they are "directly competitive or substitutable™ in
the Philippine market. As the Appellate Body has acknowledged, these analyses must be done on a
case-by-case basis. The peculiarities of the Philippine market make this analysis different from the
analysis that other panels and the Appellate Body have done in other cases. The Philippines
respectfully submits that the complainants have failed to meet their burden of providing evidence and
relevant legal argument to support their claims in relation to the Philippine market.

4. Sugar-based and non-sugar-based spirits are not "like" each other for the purposes of
Acrticle I11:2. There is no treaty-defined list of factors to be taken into account in characterizing two
discrete products as "like™ or "not like" in a particular market. Nor is there a closed list of factors to
consider in making a determination of likeness for the purposes of Article 111:2. The Appellate Body
has stated that "there can be no one precise and absolute definition of what is 'like' ", and that likeness
"must be determined by...the context and the circumstances that prevail in any given case to which
that provision may apply".

5. The products in question are not made from the same raw materials. And, the difference in
raw materials has consequences throughout the production and commercial chain: the different raw
materials are processed differently, these different processes cause differences in physical properties
of the final products (including a different chemical composition and organoleptic properties), and
these different physical properties in turn affect the marketing, sales, and consumption of the spirits.
These are real world effects of the differences in raw materials.

6. The European Union and the United States have recognized these differences in their
domestic regulatory regimes. They themselves distinguish between the products based on the raw
material from which the spirits are made, which is precisely the criterion used in the Philippine excise
tax system. It is also the basis of distinction in the Explanatory Notes to the Harmonized Commodity
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Description and Coding System. The Philippines agrees that this is a relevant basis for distinguishing
spirits, and it applies the same logic to all distilled spirits.

7. The Appellate Body in Chile — Alcoholic Beverages noted that "Members of the WTO are
free to tax distilled alcoholic beverages on the basis of their alcohol content and price."* It follows
that Members are also free to tax distilled alcoholic beverages on the basis of the universally-
recognized, accepted criterion of the raw material base used to produce the beverage.

8. The Philippines believes that the differences in physical properties alone may be sufficient for
the panel to conclude that sugar-based spirits and non-sugar-based spirits are not like products.
However, mindful that the "like product” analysis can take into consideration many factors, we submit
that the manner in which these products compete in the Philippine market is also relevant to the like
product analysis. The Filipino public does not treat these products as "like" each other. In fact, there
are at least two different groups of "consumers™ in the Philippines, defined and separated by their
relative purchasing power, each with a different set of habits, perceptions and behaviour. This price
difference relative to purchasing power of the consuming public is a critical component of the relevant
"context" and "circumstances that prevail” in the market under examination. The market segmentation
is so pronounced in the Philippines that it affects the question of whether the products can be
considered "like" products for the purposes of Article 111:2, first sentence. After all, if the products do
not compete in the same market or market segment, then the objective of Article I1l: 2 — to provide
"equality of competitive conditions” — is meaningless. "Likeness" for goods under the GATT
Article 111:2 cannot be assessed in the abstract; it must be framed in relation to the market in which the
goods are being sold and in which they compete.

9. The EU and the US emphasize the common end-uses of non-sugar-based spirits and sugar-
based spirits to argue their case of "likeness". However, this fact is insufficient to render the products
"like" — after all, beer, wine and soft drinks are also consumed for enjoyment and relaxation purposes.
The Appellate Body has also recognized the limited value of the end-uses criterion in determining
likeness. It stated, in EC — Asbestos that "although the end-uses are . . . 'equivalent’, the physical
properties of the products are not thereby altered; they remain different."

10. The products at issue in this case do not meet the high standard for being considered "like"
products. As the first part of the test under Article I11:2, first sentence, has not been met, there is no
need to proceed to the analysis of the second part of the test, namely, whether one group of distilled
spirits is taxed "in excess of"" another group of distilled spirits.

11. The determination of whether two products are directly competitive or substitutable under
Acrticle I11:2, second sentence, requires the consideration of two important elements. The first is
whether there is direct competition: the complainants have failed to show that that the products
compete in any meaningful way. The Philippines has produced evidence showing that the competition
between sugar-based and non-sugar-based spirits — measured through an analysis of the cross-price
elasticity of the products — is extremely low, reflecting the significance of what economists refer to as
an "access cost" barrier separating the market segments. Thus, the relationship between the products
at issue is outside the parameters of what Article 111:2 seeks to regulate.

12. Second, the assessment of the direct competition must be conducted in the context of the

specific market in question. The Appellate Body stated that this must be so because "this is the forum

where consumers choose between different products”.®> Thus, the question in this case is whether non-

! Appellate Body Report, Chile — Alcoholic Beverages, paras. 59-60.
2 Appellate Body Report, EC — Asbestos, para.112.
® Appellate Body Report, Korea — Alcoholic Beverages, paras. 114-115.
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sugar-based spirits are an alternative way of satisfying the particular needs or tastes of the Filipino
consumer who purchases sugar-based spirits.

13. A simple example shows just how out of reach non-sugar-based spirits are for these
households: Expenditures for alcoholic beverages accounts, on average, for only 1.2% of total family
expenditure® — that is, a maximum of 60 pesos per week. That is 1 US dollar, 40 cents per week for
90% of the consumers of sugar-based spirits. Sixty pesos will allow the consumer to purchase a bottle
of Ginebra San Miguel, the most popular sugar-based gin, which is priced at 57 pesos, with tax
included. The same 60 pesos is a little over one-tenth of the price of Plymouth, the lowest priced non-
sugar-based gin, which is priced at 517 pesos, with tax. Clearly, it is no overstatement to say that, at
this level, expensive non-sugar-based liquors are not an option, let alone a viable "alternative”, for the
great majority of the Philippine population.

14. The complainants' claim of substitutability assumes that the Filipino consumer is willing and
able to substitute a product well within his or her budget with something more than ten times beyond
that budget. The average Filipino consumer cannot afford — and therefore does not buy — spirits made
from raw materials not listed in Section 141(a).

15. The existence of separate and distinct markets for non-sugar-based spirits and sugar-based
spirits is highlighted by, and explains, the distinct channels of distribution for these products. The
Panel in Chile — Alcoholic Beverages made the important observation that "if products have quite
distinctive channels of distribution that could be a negative indicator with respect to substitutability.”
In this case, non-sugar-based distilled spirits and sugar-based spirits are sold through distribution
channels that are almost entirely different. Sari-sari stores consistently account for roughly 85% of
off-premise sales of sugar-based spirits. By contrast, the market for non-sugar-based spirits through
this distribution chain simply does not exist.

16. To the extent that a there is a very small segment of the Philippine population that can afford
to buy non-sugar-based spirits on occasion, even this small and unrepresentative demographic group
regards the price of non-sugar-based spirits as a significant issue. Moreover, the capacity of a tiny
segment of the population to purchase non-sugar-based spirits should not be used as the basis for
determining that these products are directly competitive or substitutable.

17. The tests to be applied under Article 111:2 are deliberately intended to recognize and give
proper regard to the factual differences in each market. The Panel in Japan — Alcoholic Beverages |1
stressed this point noting that Article 111:2 and its interpretative note "permits one to take into account
specific characteristics in any single market; consequently, two products could be considered to be
directly competitive or substitutable in market A, but the same two products would not necessarily be
considered to be directly competitive or substitutable in market B."> The Philippines has
demonstrated that the products at issue are not directly competitive or substitutable in the Philippines.

18. In the event that the Panel should find that the products are directly competitive or
substitutable, the tax differential between sugar-based and non-sugar-based spirits is not more than de
minimis. While the complainants have merely pointed to the differences in the specific tax rates, the
real issue that must be examined is the effective tax burden borne by the various products at issue, in
the light of the policy objectives. The Philippine excise tax system reflects the policy goals of
progressive taxation as higher absolute taxes are collected on higher priced products. The difference
in the tax burdens for the products at issue is not substantial: they are almost 13 per cent for sugar-

* FIES study.
® Panel Report, Japan — Alcoholic Beverages Il, para. 6.22. (emphasis added).
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based spirits and 22 per cent for non-sugar based spirits. A difference of 9 percentage points is a de
minimis difference in the context of the segmented Philippine market.

19. Moreover, in the light of the Panel Report in Chile — Alcoholic Beverages, the proper test for
de minimis is whether the tax differential has an impact on conditions of competition in the
marketplace. The evidence submitted by the complainants themselves in the Euromonitor Study
shows the levels of taxation have little effect on the choices of even that select group of respondents
who participated in the Study. That evidence states that "[e]ven at a 40% price decrease of imports
and a 100% to 200% price increase in domestics, imported brands are typically more than twice as
expensive as domestic ones.” A tax differential of 9 percentage points does not make a difference in
such conditions.

20. Finally, should the Panel find that the products in question are directly competitive and that
non-sugar-based spirits are taxed above de minimis levels, these rates are not applied so as to afford
protection to the domestic distilled spirits industry. Any distilled spirit from any country in the world
made from these raw materials is entitled by Philippine law to the Section 141(a) tax rate, provided
that the conditions of the Act have been met. If the legislators had intended to "protect” the domestic
distilled spirits industry, this preferential rate would not have been accessible for imported products.

21. Importantly, none of the materials eligible for the lower tax rate are found exclusively in the
Philippines. All of the Section 141(a) materials are found in many other countries. Indeed, the United
States is consistently a top-20 producer of sugar cane and frequently outstrips the Philippines in terms
of production.

22. We recall that the three-part test in Article I11:2, second sentence, is cumulative. The
complainants have not demonstrated that the spirits at issue are directly competitive or substitutable;
nor have they shown that they are dissimilarly taxed or that the measure affords protection to
domestic production. Therefore, the test under Article 111:2, second sentence, has not been met.

23. Acrticle 111 does not guarantee market shares, and especially for products which, by nature and
by price, are simply beyond the means of the consuming public in the Philippines.
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ANNEX C-6

CLOSING ORAL STATEMENT OF THE PHILIPPINES AT THE
FIRST SUBSTANTIVE MEETING

1. We said in our opening statement that this case would challenge you to apply familiar legal
concepts to the peculiarities of the Philippine market. Our experience at the hearing confirms our
expectation. The Philippine market is very different from the markets that have been examined in the
previous alcohol cases. Our laws may seem puzzling to those more familiar with the systems of
developed countries, who are not usually constrained in the same way as we in their policy
implementation choices.

2. Despite these constraints, the Philippines has created an excise tax system that is consistent
with its own domestic objectives of tax collection and progressivity, as well as its international
obligations under the WTO Agreements. We hope that this hearing has helped emphasize several
basic points, which I will now outline.

3. First, the excise tax regime does not discriminate on the basis of origin. Rather, it uses an
internationally-recognized and accepted criterion to distinguish between distilled spirits; namely, their
raw material base. The lack of discrimination against imports is shown by two compelling facts: first,
that imported, properly-declared sugar-based spirits are taxed at exactly the same rate as domestically-
produced sugar-based spirits, and second, that the Philippines imports significant quantities of ethyl
alcohol made from sugar from overseas markets, all of which is taxed at the rate applying to sugar-
based spirits.

4. Second, this system is designed to simplify tax collection and to collect progressively more
taxes on higher-valued products. The distinction in raw materials is a reflection of a central reality:
spirits distilled from the Section 141(a) materials are typically significantly cheaper than spirits
distilled from any other raw material base. | would take this opportunity to remind you that the term
""sugar-based", refers to spirits made from all Section 141(a) listed materials. The introduction of tiers
in Section 141(b) adds more progressivity. A simple review of Annex A to Republic Act 8240
(PH-31, column (e)) shows the progressive nature of the taxes clearly, and provides the Panel the
most straight-forward view of the design, architecture, and revealing structure of Section 141. We
realize that other countries might not use the same approach, but, most probably, that is because they
do not face the same problems and resource constraints that we face in the Philippines. We look
forward to the opportunity to explain these challenges further so that there can be a greater
understanding of the context in which Section 141 is being applied.

5. Third, when applying the concepts of "likeness™ and "directly competitive or substitutable” in
its Article 111:2 analysis, the Panel must be clear about which products are being compared. We are
confident that gin is not like whiskey, and we are just as confident that a grain-based whiskey is not
like the sugar-based "whiskey". Most importantly, these products simply do not compete in the
Philippines market. And why do they not compete? Is it because of the taxes under analysis? No, it
is not. Rather, it is because the products are so different and — even after stripping out all taxes - are
priced so differently relative to the income of most Filipinos. The tax does not create an incentive to
the Filipino consumer to buy a sugar-based spirits — he or she does not need an incentive because that
is the only product that is within reach. Nor does it provide a disincentive to buy non-sugar-based
spirits because, regardless of tax, the net retail prices of non-sugar-based products are typically so far
beyond the means of the vast majority of the population that the excise tax imposed is inconsequential
to the purchasing decisions of these consumers. We have demonstrated, | trust, in our first written
submission (for example, in paragraph 231) that there are significant price differentials, net of taxes.
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The Government imposes higher taxes on the expensive, non-sugar-based spirits basically because it
can. It can raise revenue from those who can afford it, without burdening average Filipinos with taxes
on the only spirits that they can enjoy.

6. We would also like to address the issue of "latent demand,"” which was raised in some of the
comments yesterday. The United States raised this in paragraph 32 of its oral statement, and claimed
that it would be "unfair to complainants to use the lack of current sales as evidence that imported
products would not compete if given the opportunity to do so on an equal basis." But, the Philippines
has addressed this issue in its evidence, providing econometric simulations of competition without the
excise tax, and also with aggressive assumptions such as a 30% increase in the average income of the
Philippine population. These simulations still show an extremely low response to these dramatic price
changes in the Philippine market, corroborating the findings of the complainants own evidence in the
Euromonitor Survey. Contrary to the statement made by the United States (para. 21), we do not want
the Panel to disregard the Euromonitor Survey: combined with other evidence, it shows just how far
out of reach non-sugar-based imports are for almost all Filipinos.

7. Finally, we ask that the Panel avoid the invitation to infer competition from some of the
evidence that has been presented. Pictures of two products on the same supermarket shelf, just like
the bottles of spirits brought from Manila, are not evidence that the same consumer can buy either
product. And, the question, it seems to us, is not (as the United States posits in para. 34) whether a
consumer offered different products at a party would be indifferent — the better question might be
whether the party organizer would have the wherewithal to purchase both Ginebra San Miguel and
Johnnie Walker Black, and to offer it to his guests as alternative drinks. That party does not happen,
to my knowledge, in the Philippines.

8. I would also like to recall that our distinguished colleague from the EU described the
Philippines’ argument as circular. We looked closely at the indictment of circularity. We found that
the EU was in point of fact making two assumptions: it was, firstly, assuming, without proving, that
sugar-based spirits were in direct competition with and substitutable for non-sugar-based spirits; it
was also assuming, again without proving, that there was a relationship of causation between Section
141(a) and (b) and the great price-disparity separating sugar-based and non-sugar-based spirits. The
discovery of these two assumptions of the EU brought to my mind my old professor of Philosophy
101 - Logic, Aristotelian and Symbolic — who would not countenance circularity however briefly, and
who would have vehemently rejected those two assumptions as petitio principii - begging the very
issues to be resolved.

9. In closing, we would reiterate that the provisions of the GATT in question today require
consideration of the particular market in question. Assumptions based on experience in any other
market do not help, and they very likely could impede the Panel from reaching the correct decision.
The products treated differently under Section 141(a) and (b) do not compete in segmented Philippine
market with or without the excise tax, and there is no violation, in our respectful submission, of
Acrticle I11:2 of GATT 1994,

10. Mr. Chairman, members of the Panel, the Government of the Philippines thanks you — as well
as the Secretariat staff - for the time and effort that you are dedicating to this case.
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ANNEX D-1

ORAL STATEMENT OF AUSTRALIA AT THE FIRST SUBSTANTIVE MEETING

l. INTRODUCTION

1. Thank you for the opportunity to present Australia's views on this dispute, which raises
systemic and interpretive issues concerning the application of Article I11:2 of the General Agreement
on Tariffs and Trade 1994 (GATT 1994).

2. In its written submission, Australia has identified some key issues of legal interpretation and
application raised by this dispute, including a particular focus on two questions. Firstly, whether
spirits which meet the Philippines' excise tax raw materials requirement and those that do not can be
classified as "like products™ under the first sentence of Article 111:2 of GATT 1994 and/or as "directly
competitive or substitutable products™ under the second sentence of Article 111:2. Secondly, whether
the Philippines' excise tax measure is "applied... so as to afford protection to domestic products”, for
the purposes of the second sentence of Article I11:2.

A. QUESTIONS FOR THE PANEL'S CONSIDERATION
1. Case-by-case application

3. Australia's view is that the application of both the first and second sentence of Article 111:2 of
GATT 1994 is to be determined by the Panel on a case-by-case basis' through an analysis of the
factual evidence provided by the parties to the dispute.

4. Australia further recognises the guidance provided to the Panel in undertaking this analysis by
previous panel and Appellate Body decisions on Article 111:2 of GATT 1994, and in particular the
decisions in disputes concerning the treatment of imported alcoholic beverages: Japan — Alcoholic
Beverages Il; Chile — Alcoholic Beverages; and Korea — Alcoholic Beverages. While those cases are
particularly helpful in clarifying the meaning and application of Article 111:2, a case-by-case analysis
allows for both the differences and similarities between this and previous disputes to be recognised
and thus enables this Panel to draw its own conclusions on the particular facts of this dispute.

2. "like products™ (Article 111:2, first sentence) and *'directly competitive or substitutable
products' (Article 111:2, second sentence)

5. In its written submission Australia briefly outlined the different criteria which have been
applied in previous panel decisions to determine whether products are "like products” for the purposes
of the first sentence of Article 111:2, and whether products are "directly competitive or substitutable
products” for the purposes of the second sentence of that article.

6. In undertaking this consideration, Australia submits that the Panel must determine the weight
to be placed on particular factors and criteria in the interpretation of Article 111:2 and should not apply
such criteria in a manner that is formulaic or inflexible. In Australia's view the evaluation of these
factors will differ in relation to the first and second sentence of Article I11:2, noting that "like
products” can be described as a narrower subset of the broader category of "directly competitive or
substitutable products™?. However, Australia agrees with the decision of the Appellate Body in EC —

! Appellate Body Report, Japan — Alcoholic Beverages |1, p. 20; and Canada — Periodicals, p. 21.
2 Appellate Body Report, Korea — Alcoholic Beverages, para. 118.
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Asbestos that no one criterion should be considered determinative and the evidence as a whole must
be examined to determine the characterisation of the products at issue.

7. As outlined in our written submission, in applying Article I11:2 to this dispute, the Panel may
choose to consider the characterisation of a number of different groupings of products. The Panel
may undertake a comparison between all distilled spirits; a comparison of the same types of distilled
spirits (e.g. imported and domestic vodka); and/or a comparison of different types of spirits which are
produced from the same raw materials.

8. A key issue in this dispute is the comparison of the physical characteristics of the distilled
spirits produced from different raw materials. However, we note that previous panels have not found
this distinction to be determinative on its own. For example, the panel in Japan — Alcoholic
Beverages Il found that shochu and vodka were "like products" within the meaning of the first
sentence of Article 111:2 although they contained similar but not identical raw materials®. Further, in
considering whether shochu and imported spirits were “directly competitive or substitutable” under
the second sentence of Article I11:2 the Panel in Japan — Alcoholic Beverages Il found that the term "
'directly competitive or substitutable' does not suggest at all that physical resemblance is

required...the decisive criterion... is whether they have common end uses™.

9. Australia further notes that in considering whether products are “directly competitive or
substitutable” it is important to take into account product competition within the relevant market®. In
particular, we note that the report of the panel in Korea—Alcoholic Beverages indicated that products
with significantly different retail prices can be directly competitive, noting that even a lower income

earner "can afford to purchase a bottle of a more expensive beverage at least occasionally".’

3. "applied... so as to afford protection to domestic products™

10. Finally, Australia submits that whether the measure is "applied... so as to afford protection to
domestic products™ for the purposes of the second sentence of Article 111:2 is determined not only by
examining the application of the measure, but also its design and architecture®. In paragraph 44 of its
written submission Australia has identified factors which in Australia's view should form part of the
consideration of this question.

11. In particular, Australia notes the discrepancy between the Philippines’ stated objective of the
excise tax measure, being to minimize "the regressive effects of the tax by distinguishing between
lower-priced goods... and high-priced goods™, and the architecture and design of the measure™ which
distinguishes between the raw materials used in the production of the product, rather than net retail
value of the product.

1. CONCLUSION

12. Mr Chairman, members of the Panel, Australia would be pleased to respond to any questions
from the Panel on these or any other matters related to the dispute.

® Appellate Body Report, EC — Asbestos, para. 109.

* Panel Report, Japan — Alcoholic Beverages 11, para. 6.23.

> Panel Report, Japan — Alcoholic Beverages 11, para. 6.22.

¢ Appellate Body Report, Japan — Alcoholic Beverages 11, p. 25.
" Panel Report, Korea — Alcoholic Beverages, para. 10.74.

¢ Appellate Body Report, Japan — Alcoholic Beverages I, p. 29.
° Philippines' first written submission, para. 32.

19 Appellate Body Report, Japan — Alcoholic Beverages |1, p. 29.
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ANNEX D-2

ORAL STATEMENT OF INDIA AT THE FIRST SUBSTANTIVE MEETING

1. Mr. Chairman and distinguished members of the Panel, India thanks the Panel for giving this
opportunity to present its views relating to this dispute in the Third Party Session.

2. In the subject dispute, the US and EU have challenged Philippines excise tax measures being
inconsistent with the principle of national treatment contained in Article I11.2 of GATT 1994. At
issue in the dispute are a number of Philippines legal provisions, and in particular the National
Internal Revenue Code of 1997 which sets out the product categories and applicable tax rates for
distilled spirits. The European Union and the United States argue that the relevant provisions (‘the
excise tax measure') create a tiered system of taxation by applying a lower rate of tax to spirits made
from specified raw materials (sap of the nipa, coconut, cassava, camote, or buri palm, or from juice,
syrup of sugar of the cane) which are commercially produced in the same country where they are
processed into distilled spirits (‘the raw materials requirement’) Spirits which do not meet the raw
materials requirement are further differentiated into three categories with differing and higher tax
rates, determined by the net retail price of the spirit.

3. In its written submissions, Philippines relies on WTO jurisprudence establishing the right of
WTO Members to establish and apply their own tax policies WTO Members are "free to tax distilled
alcoholic beverages on the basis of their alcohol content and price", thus Philippine argues it is free to
tax distilled alcoholic beverages on the basis of the raw materials used.

4. Mr. Chairman, in our view, the interpretation of 'like products' is a very important issue in this
dispute. India will confine its statement on this aspect only.

5. Mr. Chairman, the over arching approach taken by the Appellate Body and WTO Dispute
Settlement Panels is that the term 'like products' should be examined on a case by case basis.

A. ScoPE OF GATT ARTICLE I11:2, FIRST SENTENCE

6. Philippines argues that the first sentence of Article 111:2 deals with "like products”, while the

second sentence concerns "directly competitive or substitutable” products. Philippines has argued that
imported spirits made from different raw materials are not "like" products comparable with the
whisky produced in Philippines from sugar.

7. WTO jurisprudence indicates that the determination of likeness under GATT Article I11:2
involves a weighing and balancing of various criteria, including the physical characteristics or
"properties, nature and quality of the product” as determined by input materials used. The greater the
number of differences in their essential characteristics, the less probable it is that these products can
reasonably be considered "like".

8. Philippines has argued that the concept of "like products™ under Article 111:2 be examined on
a case-by-case basis, this concept "must be construed narrowly so as not to condemn measures that its
strict terms are not meant to condemn.” A very important determinant for "likeness" is the physical
characteristics of the product. There are significant physical differences between non-sugar-based
distilled spirits and sugar-based spirits, as a result of the raw materials used.

9. As explained by Philippines, EU and US whisky use grains or cereals as the primary basis for
this product. By contrast, Philippine "whisky", like all other distilled spirits produced in the
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Philippines, is a sugar-based neutral spirit (ethyl alcohol) to which flavouring is added. Philippine
further argues that sugar-based whisky would be prohibited by law from being marketed as "whisky"
in both the EU and the United States.

10. In the case of India, we have also a somewhat similar experience as regards classification of
India's ‘whisky' produced from molasses which is sugar based, when exported to the EU. Whereas the
whisky produced and exported by the EU and US is largely malt or cereal based. As in the case of
Philippines, the EU has not recognised our molasses based whisky as ‘whisky' for the purpose of
imports in the EU. The underlying reasons given for non-acceptance of recognition of molasses based
‘whisky' as whisky by the EU is on the ground of the raw material used for production. As argued by
Philippines, the use of raw material has the effect on the product's properties. In our view, this should
be an important factor to determine the 'like product' in this dispute.

B. WHETHER NON-SUGAR-BASED DISTILLED SPIRITS AND SUGAR-BASED PRODUCED SPIRITS
ARE "DIRECTLY COMPETITIVE" OR "SUBSTITUTABLE" IN THE PHILIPPINES

11. Chair, for interpretation of 'like product' for the purpose of second sentence of paragraph 2 of
Acrticle I11 of GATT, we may have to look carefully whether the taxed products and the domestically
produced products are directly competitive or substitutable. In this respect, we would refer to the
Philippines submission that this issue should be examined in the specific context of the Philippine
market. Sugar-based domestic liquors, which are sold at very low prices, do not offer an "alternative
way of satisfying the same consumer demand in the marketplace” as that offered by high-priced non-
sugar-based spirits. There is no "direct" or "proximate" competitive relationship between these
products.

12. Further the imported spirits, being generally higher priced, compete in a different market
segment. The Panel has therefore, to come to its own conclusions whether the non-sugar based
distilled spirits (largely imported) and sugar based spirits (largely produced in Philippines) are directly
competitive or substitutable.

13. Chair, we again thank the panel for this opportunity.



WT/DS396/R

WT/DS403/R
Page D-6
ANNEX D-3
ORAL STATEMENT OF CHINESE TAIPEI
AT THE FIRST SUBSTANTIVE MEETING
1. The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu would like to thank

the Panel for this opportunity to present its views as a third party in this proceeding. TPKM makes
this oral statement in light of our interests in the proper interpretation and application of relevant
provisions in the General Agreement on Tariffs and Trade 1994("GATT 1994"), and in particular, the
second sentence of Article 111:2 and the Interpretive Ad Note to Article I11:2 of the GATT 1994.

2. It is well-established in WTO jurisprudence that in order to find an internal tax measure
inconsistent with the second sentence of Article I11:2, three separate elements must be satisfied:

@ the imported products and the domestic products must be "directly competitive or
substitutable products,” which are in competition with each other;

(b) the directly competitive or substitutable imported and domestic products are "not
similarly taxed"; and

©) the dissimilar taxation of the directly competitive or substitutable imported domestic
products must be "applied . . . so as to afford protection to domestic production."*

3. For this oral statement, the Separate Customs Territory of Taiwan, Penghu, Kinmen and
Matsu would like to just focus on the first element of this test.

4. Under this first element, in order to determine whether a product is directly competitive or
substitutable, the Appellate Body has confirmed for numerous times previously that -- while this
category is broader than the "like" product category under the first sentence of Article I11:2 — this
analysis must still be done on a case-by-case, fact-intensive basis. Indeed, to make this determination,
the Appellate Body has required complainants to look at a myriad of factors such as physical
characteristics, common end-uses, tariff classifications, and the marketplace, including the elasticity
of substitution between products, marketing strategies, and consumer preferences.?

5. In light of this well-established, the Separate Customs Territory of Taiwan, Penghu, Kinmen
and Matsu would simply note that establishing this first element requires rigorous analysis, with a
need to set forth all the necessary facts for the particular products at issue in the particular market at
issue.

6. The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu would also note that
this rigorous analysis must be done by the complainant as an initial matter, so as to make its prima
facie case that there exists a potential GATT Atrticle 111:2 violation, and without which the burden of
proof does not shift at all to the respondent.

7. In sum, the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu would like to
respectfully remind the panel of the fact-intensive nature of an Article I11:2-second- sentence analysis
which requires a high standard of burden of proof by the complainants.

! Appellate Body Report, Japan — Alcoholic Beverages 11, p. 24. This test was subsequently applied in
the Korea — Alcoholic Beverages and Chile —Alcoholic Beverages.
2 Appellate Body Report, Japan — Alcoholic Beverages |1, p. 25.



WT/DS396/R
WT/DS403/R
Page D-7

8. We thank the Panel once again for the opportunity to make this statement, which we hope is
of assistance to the Panel.
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ANNEX E-1

EXECUTIVE SUMMARY OF THE SECOND WRITTEN SUBMISSION
OF THE EUROPEAN UNION

1. At the outset, the EU observes that, in its written submissions, the Philippines itself has had to
recognize that its defences have limited validity. There are always unavoidable facts that disqualify its
arguments, or exceptions which show the inevitable limits of the justifications it attempts to provide
for its discriminatory tax system.

2. In the first place, the EU notes that the Philippines concedes that the designated raw materials
are indigenous to the Philippines but adds that they are also indigenous to other countries world-wide.
In this regard, the EU fails to see why this should exclude the fact that the measures at issue may be
discriminatory and thus breach Article 111:2. The fact that, in principle, spirits from the designated raw
materials could be produced elsewhere does not exclude that the Philippines may illegitimately favour
its domestic spirits over imported like/substitutable spirits. In a globalized world there is virtually no
product which can be manufactured only in one country. The Philippines is proposing an
interpretation of Article I11:2 so narrow as to basically read it out of the GATT itself. In fact, it can be
noted that all of the three cases decided under the WTO dispute settlement mechanism and which
concerned taxation on alcoholic beverages involved, like the present dispute, de facto discrimination.

3. Regarding the requirement that raw materials are produced commercially in the country
where they are processed into distilled spirits, the EU observes this additional condition further
aggravates the discrimination based on the raw material requisite. In fact, a spirit produced in
countries where the climate or agronomic conditions do not permit the cultivation and production on a
commercial scale of any of the designated raw materials would never be taxed at P. 13,59 ppl, even
when produced from the designated raw materials and in the same manner of Filipino spirits.

A. BURDEN OF PROOF

4. Regarding the burden of proof, the EU emphasizes that it has made a very extensive and
thorough examination of why distilled spirits made from designated raw materials are similar to
distilled spirits made from the non-designated raw materials. Since it is well established in the case-
law that the category of like products is a subset of those products which are directly competitive and
substitutable, all evidence advanced with respect to each element of the similarity assessment is
relevant to the consideration of the products as either like, or as directly competitive and substitutable.
The issue which must be determined by the Panel is whether the weight of the evidence submitted by
the Complainants demonstrates similarity and, if so, to what extent. Depending on the degree of
similarities observed, the products will be considered 'like', 'directly competitive and substitutable’, or
neither. Considering specifically the first written submission of the EU, it clearly lays out extensive
arguments and evidence with respect to similarity between distilled spirits generally. Specific
references to certain distilled spirits, including whisky, gin, rum, vodka, brandy and tequila, rather
than to every kind of distilled spirit, were made by way of example. The EU does not consider
necessary in this case to embark in a repetitive account of each difference between imported and
domestic products for every single type of distilled spirit. However, for the sake of clarity, in its
second written submission, the EU lays out in detail all the similarities which it has already shown
with respect to each type of distilled spirit.
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B. SIMILARITY
1. Prices
5. Preliminarily, the EU wishes to recall that imported spirits, unlike domestic ones, are subject

to: (i) an excise tax which is 10 to 43 higher; and (ii) customs duties raging between 10 and 15% ad
valorem. Moreover, since VAT is applied on top of customs duties and excise tax, the VAT inevitably
affects more heavily imported spirits rather than local ones. Thus, the EU emphasizes once again that
the Philippines’ arguments is basically an attempt to justify the existence of the measure at issue by
pointing to the very negative and discriminatory effects that its taxation system itself produces. In
addition, the EU expresses its doubts about the exact scope of the Filipino argument on pricing. The
EU does not know whether the Philippines is arguing that local products are always, or typically, or
often or on average less expensive. In fact, insofar as the Philippines acknowledged that there
currently exist a number of imported products which are less expensive than some local products (and
in spite of the fact that current end prices are affected by the discriminatory tax rates) the EU wonders
whether the argument is worth consideration at all. In fact, implicitly, the Philippines is admitting that,
for some imported products, there is competition also with respect to price and yet, in spite of this,
they still pay a 10 to 43 times higher taxation. In fact, Article I11:2 is violated even if some imported
products are discriminated against, compared to some similar domestic products. A breach of this
provision does not require that all imported products are discriminated against, when compared to all
domestic products.

6. Next, the EU expresses surprise and perplexity about the several and significant changes
made by the Philippines to its Exhibit PH-19. In fact, the new Exhibit PH-19 amended appears to be
erroneous, or at least incomplete, in several regards. Preliminarily, the EU wishes to stress that the
Philippines seems to have made changes based on a sort of virtual reality. In fact, the Philippines
states that it has made changes in order to reflect the "excise tax that should have been paid",
corrected entries that "seemed to be incorrect”, and eliminated "suspected mistakes™”. The EU doubts
that any meaningful reasoning could be based on a document which the Philippines has prepared
according to its own impressions or suspicions. Moreover, the EU does not understand why many
products were removed from the survey because, allegedly, price data could not be verified “as of this
corrigendum”. The EU wonders why prices needed to be verified some two months after they were
observed in the market. In addition, the EU expresses its surprise that many of the products which
were removed because, allegedly, their price could not be verified, are precisely the imported products
whose prices were most similar to the local ones. Furthermore, the EU finds rather odd the fact that
only one local brandy is now listed in Exhibit PH-19 amended, finding it doubtful that the Philippines
could not verify the prices of best-selling domestic brandies. On the basis of the above, the EU urges
the Panel to consider carefully whether the price data contained in the new Exhibit PH-19 amended
can be relied upon. Furthermore, since the price data contained in the old Exhibit PH-19 are —
according to the Philippines — erroneous or not verified, the EU believes that the Panel cannot but
disregard also the average prices indicated in the Philippines' First Written Submission, having been
calculated on the basis of that survey.

2. Production processes

7. Regarding production processes, the EU preliminarily notes that the Philippines could not
identify numerous or significant differences, in spite of the length and complexity of the process of
spirits production overall. In addition, the EU examines the few differences identified by the
Philippines so as to show that these alleged differences are either erroneous or entirely insignificant.
Regarding fermentation, the EU stresses that the difference alleged by the Philippines is not valid for
spirits produced from some raw materials others than sugar cane, some of which in fact also benefit
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from the low tax rate provided for in the measures at issue. Moreover, the EU notes that fermentation
from grape wine is a relatively simple and rapid process, not less than that for sugar cane.

8. With regard to distillation, the EU reiterates that whether a given hint of flavour, colour, or
aroma, is produced by the congeners or by the added flavouring is quite irrelevant, and that congeners
represent a minimal part of the products. Indeed, congeners usually make up far less than 1% of the
final product. Further, the EU stresses that any comparison between different spirits (quite
independently of whether they are Filipino or not) would show differences in congeners which may be
larger or smaller, depending on the case. Taking whiskies as an example, the EU notes that one of the
whiskies the Philippines has chosen for the comparison is a Tennessee whisky which has particularly
high levels of congeners. However, had the Philippines chosen a different type of imported whisky,
the differences in congeners as between their domestic products and the imported ones would have
been far less significant and observable. In this context, the EU exhibits a comparison of the major
volatile congener concentrations of different types of world whiskies made in a scientific publication
of some years ago. From this comparison, it can be observed that Canadian whisky has very low
levels of congeners, similar to Filipino whiskies. As a second matter, this comparison shows that other
types of whiskies also have low levels of certain congeners and that differences between various
imported spirits are as significant as those between some imported spirits and Filipino spirits. The fact
that these differences in congeners are minor for purposes of an analysis of physical characteristics
under Article 111:2 is quite clear. No two whiskies sold in the world are identical with respect to the
levels and combinations of various congeners. Each whisky has different levels of various congeners,
just like each whisky has its own peculiarities with regard to smell, taste and colour.

9. In the second place, the EU recalls that the Philippines itself admitted that all raw materials
(designated and non-designated raw materials) could be distilled so as to be completely stripped of
congeners, confirming that raw material is not particularly important in this regard. Furthermore, the
Philippines has also recognised that it is not true that all imported spirits retain much taste and aroma
from the materials they are distilled. In fact, gin and vodka are distilled to a very high concentration of
alcohol so that the basic spirit is effectively neutral. Gins are then flavoured with juniper berries and
other botanicals. Conversely, some Filipino gins are not neutral as they are supposed to retain the
flavour deriving from the raw materials used. Lastly, rums (imported or local) are not made from
neutral alcohol. To this, it should be added that some imported spirits do not use pot stills: e.g. scotch
grain whisky is distilled in a continuous process using a column still. On the contrary, some Filipino
spirits are not produced by using column stills, but pot stills (e.g. 'Old Captain 12 Years Old Superior
Rum).

10. With respect to ageing, the EU points out that, on the one hand not all spirits produced from
the non-designated raw materials are aged (e.g. vodkas, gins), and (ii) conversely, some spirits
produced from the designated raw materials in the Philippines are aged (e.g. several rums from
Tanduay).

3. Physical characteristics

11. The EU notes first that the Philippines can only point to some minor dissimilarities between
imported and domestic products relating to colour, smell and taste. These minor differences would be
relevant if under Article 111:2 products would be required to be identical in all respects. This, however,
is not the case, neither under the first sentence nor the second sentence of the provision. In fact, the
interpretation put forward by the Philippines would reduce Article 111:2 of the GATT to apply only
where goods have virtually no differences between them at all. In consequence, Article 111:2 would
essentially only apply to commodities. In fact, for manufactured goods, minor differences in, for
example, colour, smell, price, and taste, are not only absolutely normal, but even necessary in a
healthy market-place based on free and fair competition.
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12. Next, the EU observes that the intoxicating effect of spirits on human beings is, without any
doubt, a defining characteristic of spirits. One of the main purposes for people consuming distilled
spirits is precisely to experience that pleasant intoxication that drinking spirits induces. The EU also
notes that the Philippines does not contest that these effects occur regardless of the raw materials
used. In this context, the EU wishes to recall that, in EC — Asbestos, the Appellate Body found that
evidence relating to the health risks associated with a product may be pertinent in an examination of
"likeness". Furthermore, it almost goes without saying that, contrary to what the Philippines contends,
wine and beer do not have the same effects on humans as spirits, given their significantly different
alcoholic content.

4, Consumer Tastes and Preferences

13. In answering the criticism expressed by the Philippines on the Euromonitor Survey
(Exhibit EU-41), the EU notes, firstly, that, according to the most recent data, in spring 2009, around
1/3 of the Filipino population (i.e. 29,7 million persons) had access to the internet. Then, the EU
observes that Euromonitor makes it very clear that the persons drawn for the on-line panel have been
selected at random and were considered to be representative of the Philippines' population, with
specific adjustments to age, gender and living location that allowed for closer alignment with the
entire Filipino population. The EU emphasizes that the Euromonitor report shows very clearly that
consumption patterns of domestic and imported spirits in the Philippines are largely similar: very little
variation exists on why, how and when domestic and imported spirits are consumed. The EU further
notes that the Philippines has not even attempted to rebut these findings.

14. Regarding advertising campaigns, the EU rejects the Philippines' arguments on their lack of
probative value. Firstly, the EU observes that it has not only shown that both Filipino and non-
Filipino sprit producers target young people and present their products as ideal for being consumed
with friends. The EU has also pointed to a number of other similarities between the advertising
campaigns: both Filipino and non-Filipino producers advertise their products as ideal to drink when
celebrating important events, or for romantic moments or to be offered as gifts. In substance, what the
EU has observed is that advertisement of spirits (irrespective of the raw materials used for distillation)
manifestly target the same group of customers, who drink these products in the same type of
occasions and in the same manner, which appears to be a very relevant finding for an analysis of
likeness/substitutability under Article I11:2. In the second place, the Philippines seems to forget that
many spirits are products of large multinationals which are active internationally and market their
products almost everywhere in the world. Often, advertising campaigns are conceived and run
internationally and are not tailor-made for one or more specific countries. Moreover, the Appellate
Body has consistently stated that "evidence from other markets may be pertinent to the examination of
the market at issue, particularly when demand on that market has been influenced by regulatory
barriers to trade or to competition™. This appears to be in fact the case in the Philippines. In the third
and final place, the Philippines has overlooked the relevance of comparing advertising campaigns.
Their relevance has already been stressed by previous WTO adjudicators, which have found that
marketing strategies that highlight fundamental product distinctions or, alternatively, underlying
similarities may be useful tools for analysis.

15. Another element which shows how Filipino producers try to adapt to the changing consumers'
habits and preferences, just like their foreign counterparts, can be observed with respect to the
development and marketing of new products. In fact, it is evident that Filipino spirits producers, too,
follow the same trends which are followed by non Filipino spirits producers in the global market. A
good example can be the recent launch in the Philippines' market of two vodkas flavoured with apple
after a number of similar products were introduced into the world spirits market.
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5. Tariff Classification

16. The EU notes that previous WTO adjudicators considered the fact that all spirits fell under the
four-digit tariff heading 2208 as a positive indication of likeness/substitutability and that evidence
shows that the raw materials used are not determinative of the classification of spirits under the
different subheadings of tariff heading 2208.

6. Elasticity of Substitution

17. At the outset, the EU stresses two elements which the Philippines itself has pointed out in its
submissions: (i) tax discrimination between local and imported spirits in the Philippines has existed
for many decades; (ii) imported spirits are not available in all shops of the Philippines. This means
that in analysing the results of any study on cross-elasticity between local and imported spirits in the
Philippines, one would have to take these uncontested facts into account. Local drinking traditions
and habits have crystallized in decades and many Filipinos had few or no occasion(s) to try imported
spirits. It is thus evident that one cannot expect that too many Filipinos, asked today of a hypothetical
substitution of their traditional spirit with a new one, would do so. In fact, past WTO adjudicators
were cognizant of this problem and, in previous disputes, have emphasized how a tax system that
discriminates against imports has the consequence of creating and even freezing preferences for
domestic goods.

18. The EU emphasizes several and important reservations it has regarding the Filipino study
submitted as Exhibit PH-49. In the first place, the Philippines' analysis does not address the central
guestion at stake in the present case, that is, the competitive interaction between local and imported
spirits under a WTO-compliant, non-discriminatory excise tax regime. By applying its empirical
analysis to an already distorted market, the Philippines repeats the fundamental error of justifying the
measure by the effects of the measure itself. In addition, the methodology and the numerical estimates
proffered by the Philippines are marred by a number of serious flaws, even when applied in the
context of the prevailing discriminatory tax regime. Meanwhile, the Philippines' analysis confirms
that product differentiation is a central competitive parameter in the spirits market: brands differ to
some degree in terms of product characteristics and brand positioning, while addressing the same
basic customer demand. The notion that products are to some degree differentiated but nonetheless
compete with each other in the same product markets is well established among economists and,
indeed, competition authorities around the world.

19. This study has also been the subject of a critical evaluation by KPMG (Exhibit EU-102). The
'KPMG Report' not only found in this study some key shortcomings and problems which compromise
the validity of its findings on cross-price elasticities, but also concluded that both scientific literature
on cross-price elasticity between alcoholic beverages and anecdotal evidence from other markets (e.g.
Australia, Japan, Korea) where tax rates have recently changed, support the case that both domestic
and imported products directly compete in the Philippines' market. In addition, the results of the
Exhibit PH-49 appear difficult to reconcile with those stemming from the Euromonitor report (Exhibit
EU-41) which found that Filipino consumers were consistently willing to purchase imports with each
price reduction and this even when imported spirits remained significantly more expensive. The
Euromonitor report further concludes that, overall, the closer the price between imported and
domestic products, the more likely consumers are to increase their consumption of imports while
decreasing their consumption of domestics. Lastly, the EU points out that there are a number of data
in Exhibits PH-19, PH-49 and PH-51 which cannot be reconciled. These differences concern not only
abnormal variations between the average retail prices / net retail prices of some spirits, but also
different excise rates. Some data contained in one or more of these Exhibits must thus inevitably be
erroneous.
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7. End uses
20. The EU observes that the Philippines does not advance any arguments against the fact that all

spirits, regardless of the raw material used, have the same end-uses. The EU stresses that the
importance of the commonality of end-uses has been consistently emphasized in the jurisprudence. In
fact, in the Japan — Alcoholic Beverages Il case, the Appellate Body agreed with the Panel which
went as far as describing common end-uses as a decisive criterion.

8. Sale and distribution channels

21. The EU emphasizes that, contrary to what the Philippines seems to suggest, imported spirits
are often sold in outlets which are neither luxurious nor for high-income people.

C. DISCRIMINATION WITH REGARDS TO RUM

22. Preliminarily, the EU points out that it does not understand whether the Philippines is arguing
that some imported rums were in the past taxed wrongly, but that they are now taxed at the correct
P. 13,59 ppl rate, or that these rums are still now taxed wrongly, but that is because the
producers/importers have not filed the proper documentation disclosing the raw materials used in the
production of these products. In particular, paragraph 141 of Philippines' first written submission is
ambiguous in this regard. This confusion in the Philippines' submissions is quite telling about the
embarrassing situation the Philippines is struggling to explain. In substance, the Philippines would
like us to believe that many large and sophisticated multinationals (like the producers of many world
renowned rums) have preferred to pay millions of Pesos to the Philippines’ Bureau of Internal
Revenues (BIR) for several years in undue taxation, rather than sending one person to their office to
declare the obvious fact that their rums are made from sugar cane. In any event, the EU observes that
Filipino legislation provides that the classification of each brand of distilled spirits based on the
average net retail price shall remain in force until revised by Congress. To the knowledge of the EU,
the Filipino Congress has not revised the list of beverages contained in Annex A of Revenue
Regulation 23/2003 (which lists the imported spirits subject to the higher excise tax rates and
includes, among others, several imported rums). In fact, even recently, Malibu Rum was taxed at the
P. 293.93 ppl.

23. In any event, it is clear that even if all rums (and all products from sugar cane) were taxed at
P. 13,59 the substance of the case would not be any different. The discrimination which the
Philippines' legislation establishes and which the EU considers in breach of Article 111:2, first and
second sentence, is that between spirits produced from the designated raw materials and spirits
produced from other raw materials. The fact that this legislation is not applied correctly and even
some imported products which should, in principle, benefit of the low tax rate are conversely taxed at
higher rates, is just an aggravating factor which significantly illustrates the protectionist application of
the measures.

D. THE EFFECTIVE TAXATION SYSTEM ARGUMENT

24, The EU re-iterates its strong perplexities regarding this defence. In the first place, the EU
notes that the Philippines has confirmed in writing that it does not invoke any defence under
Avrticle XX of the GATT 1994. The EU believes that this element alone is sufficient to dismiss any
argument on this point. In any event, on the merits of the argument, the EU restates that the
Philippines has not explained why discriminating between like/substitutable products would be
necessary for the efficiency of its taxation system. How its geo-economic particulars would make it
necessary for the Philippines to employ discriminatory taxation for alcoholic beverages remains, to
date, entirely unclear. Further, the Philippines seems to argue that it cannot impose an ad valorem
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excise tax because that would prove inefficient. But it has not explained why. In particular, this
argument appears odd if one considers that imported spirits are already evaluated when they pay
customs duties calculated ad valorem upon entering the Philippines. In addition, the EU notes that
some other countries in the Asia Pacific region (such as Vietnam, Thailand, and Korea) use an ad
valorem excise system for alcoholic beverages. In any event, even if, for the sake of argument, one
were to accept that an ad valorem taxation system would not be feasible, the Philippines would have
to explain why all products cannot be subject to the same tax rates. This could be done, in particular,
by extending the low and flat rate provided by Section 141(a) of the NIRC also to imported spirits, or
by applying the 3 tax rates provided for in Section 141(b) of the NIRC, and based on the net retail
price of products, also to local products.

E. THE DIFFERENT LEVEL OF TAXATION

25. The EU observes that neither in its first written submission, nor during the first substantive
meeting, nor in its Responses to the Panel's Questions, did the Philippines advance any arguments to
contest that spirits produced from the non designated raw materials are taxed in excess of spirits
produced from the designated raw materials, pursuant to Article I11:2, first sentence, GATT. With
respect to the second sentence of Article 111:2, the Philippines has attempted to argue that the
difference in the relative tax burdens borne by the products at issue is permissible because it is de
minimis and has no effect in the market. The EU has dealt with the issue of the level of taxation
already in its previous submissions and will not reiterate its arguments. The EU will only take this
opportunity to stress the following two points. In the first place, the EU can agree that what is de
minimis can be only determined on a case-by-case basis and the point of reference is the market where
competition between domestic and imported products should take place. However, the EU cannot
subscribe to the Philippines' proposed approach to this issue. In fact, it should be emphasized that,
according to established case-law, the purpose of Article I11:2 GATT is to protect WTO Members'
expectations with respect to the competitive relationship between imported and domestic products.
Whether a measure is consistent or inconsistent with Article 111:2 depends on whether this measure is
de facto discriminatory not. Conversely, compliance with Article 111:2 does not depend on whether the
removal or modification of the measure at issue would have some immediate and significant effect on
the competition between domestic and imported products. In the second place, the EU does not
consider that average tax burdens can be meaningful in this analysis. As explained already, the use of
averages betrays the significant price differences resulting from the Filipino tax system. In fact,
jurisprudence makes it clear that averages are irrelevant.

F. SO AS TO AFFORD PROTECTION

26. The Philippines does not develop, in its submissions, many arguments on the aspect of
whether the measure is applied "so as to afford protection”. The few arguments which have been put
forward by the Philippines have been already discussed in EU's previous submissions. The EU would
just like to repeat that — whatever the value of the statements of Filipino public officials — the fact that
the measures at issue are applied so as to afford protection to domestic production can be easily seen
by looking at the design, architecture, and revealing structure of the measures. The EU has already
developed its arguments on this point, and notes that the Philippines has failed to rebut its arguments
and evidence.
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G. CONCLUSION
217. In conclusion, the EU emphasizes that the defence put forward by the Philippines constitutes

an attempt to re-run old arguments which have been, however, already dismissed by previous
WTO adjudicators. In fact, hearing the arguments submitted by the Philippines in the present dispute
is like listening to the echoes of those advanced years ago by other WTO Members, in a vain attempt
to justify systems of taxation which were less discriminatory than the one currently at issue. However,
wrong legal arguments, unlike good spirits, do not get any better with aging.
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ANNEX E-2

EXECUTIVE SUMMARY OF THE SECOND WRITTEN SUBMISSION
OF THE UNITED STATES

l. INTRODUCTION

1. This dispute concerns two specific legal claims relating to fundamental obligations under the
General Agreement on Tariffs and Trade 1994 ("GATT 1994") and a discriminatory tax system that
has been in place in the Philippines for decades. Article 111:2 of the GATT 1994 has been the subject
of multiple DSB recommendations and rulings, and the United States has presented the Panel with a
clear, straightforward demonstration of why the Philippines measures are inconsistent with
Acrticle I11:2, using analysis that is consistent with the approach taken by prior panels, but suited for
the particular facts of the Philippine measures and market.

2. In this submission, the United States will briefly discuss the issue of the scope of "like
product” and "directly competitive or substitutable™ products in the context of the Philippine
measures. Following that discussion, the United States will provide further comments on several of
the main points presented by the Philippines: alleged segmentation of the market; administrative
capacity of the Philippines; treatment of rum; and evidentiary concerns.

1. EVIDENCE BEFORE THE PANEL SHOWS THAT THE PHILIPPINE MEASURES
ARE INCONSISTENT WITH ARTICLE I11:2 OF GATT 1994, FIRST AND SECOND
SENTENCES

3. As the United States has explained in its previous submissions, the first and second sentences
of GATT 1994 Article I11:2 are separate obligations with different elements. The first sentence
concerns "like" products. In order to establish that a measure is inconsistent with Article 111:2, first
sentence, one must demonstrate two specific elements: first, that the imported and domestic products
are "like," and second, that the imported products are taxed "in excess of" the like domestic products.

4. The second sentence concerns "directly competitive or substitutable™ products. Per the note
Ad Article Ill:2, establishing that a measure is inconsistent with Article 111:2, second sentence
requires: first, that the imported products are directly competitive or substitutable with the domestic
products; second, that domestic products and imported products are not similarly taxed, and third, that
the dissimilar taxation is applied so as to protect domestic production.

5. The first element of the claim under each sentence of Article I11:2 — "like product” and
"directly competitive or substitutable™ product, respectively — concerns the substitutability between
imported and domestic products. Panels have used similar factors in examining similarities among
products under both claims, applying the factors on a case-by-case basis as appropriate for the
particular market. Panels have used factors "such as the product's properties, nature and quality, and
its end-uses; consumers' tastes and habits, which change from country to country; and the product's
classification in tariff nomenclatures."

6. Contrary to the suggestions by the Philippines, the complainants have provided ample
evidence to the Panel demonstrating the "likeness" and the "direct competitiveness or substitutability”
of Philippine and imported brands.

7. The United States provided information on the physical characteristics of imported and
Philippine vodka, brandy, whiskey, gin, rum, and tequila, through evidence such as the Philippines
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own standards (vodka, whiskey, and brandy), similarity of alcohol content (with specific evidence
provided for brands of brandy, whiskey, vodka, gin, rum, and tequila), and photographic comparisons
(type by type, of Philippine and imported brands of tequila, brandy, whiskey, gin, and vodka).
Particularly in the context of the Philippine market — where the local producers make the same "type"
of product as the importers — this evidence shows strong similarities between imported and domestic
goods.

8. In addition to the information on physical characteristics, the United States provided
extensive evidence showing that imported and domestic products are marketed similarly and sold in
the same channels of distribution. Particularly telling are store displays where imported products are
sold — they appear in example after example side by side with domestic products, and with different
types of spirits all displayed together. In addition, some of the labels of imported and domestic brands
are so similar as to be difficult to tell apart.

9. End uses is another critical factor, particularly with regard to concluding that products are
directly competitive or substitutable under the second sentence of Article 111:2 of the GATT 1994.
While the conclusion that the products have similar end uses is obvious from the fact that the
Philippine and imported products are the same types (brandy, vodka, etc.), the United States has
submitted survey analysis that provides additional support for this conclusion. The Euromonitor
survey results — which cover all domestic and imported types of spirits — confirm that Filipino
distilled spirits consumers use imported and domestic brands for the same end uses. Moreover, the
information on elasticity of demand in the Euromonitor survey and in the Philippines' own study show
that if prices of more expensive imports go down, Filipinos are more likely to choose them over local
brands. This effect, though modest in both analyses, is real and supports the conclusion that the
Philippine and imported products are substitutes.

10. Finally, as all parties acknowledge, distilled spirits are classified under the same four digit
heading in the Harmonized Tariff System. Although not definitive, tariff classification can be an
important factor concerning similarity among products recognized by other panels and the Appellate
Body.

11. No single factor for “likeness" or "directly competitive or substitutable™ is required or
determinative. Panels have weighed them on a case-by-case basis. In this dispute, the Panel has
evidence before it in all relevant areas — physical characteristics, marketing/channels of distribution,
end use, price elasticity, and tariff schedule — to support findings regarding Philippine products.

12. The remaining elements of the claims under Article 111:2 both concern the extent of the
discriminatory treatment of like/directly competitive or substitutable products. Here also there should
be no question that the Panel has ample evidence before it.

13. To find that the Philippine measures are inconsistent with the first sentence of Article 111:2,
the second element simply requires showing that the imported products are taxed in excess of
domestic products. This conclusion is evident from the face of the measures — including the
implementing annexes, which separate "local" from other brands. These documents show that nearly
every imported product is taxed at one of the high rates — from ten to 40 times the rate applied to local
products on a proof liter basis.

14. To find that the Philippine measures are inconsistent with the second sentence of Article 111:2,
the second element requires evidence showing that the difference in taxation between imported and
domestic products is more than de minimis and that the dissimilar taxation is applied so as to protect
domestic production.
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15. As noted above and the United States has stated before, the rate applied to products not made
from favored local-type raw materials far exceeds the rate applied to other products; and the
magnitude of the discrimination far exceeds that found to be inconsistent with the GATT 1994 in
prior disputes. Magnitude alone may be sufficient to conclude that a measure is applied "so as to
protect domestic production” under the second sentence of Article 111:2 of the GATT 1994.

16. But in addition, the structure of the measures also favors discrimination on a very broad basis:
because the measures are based on raw material, Philippine producers can use favored raw materials
to make different types of products (e.g., vodka or gin) to compete against imports as the market
changes and retain their favorable treatment. On the other side, foreign firms that use the types of raw
materials apparently favored by the Philippines — such as rum producers — still only receive equal tax
treatment if they successfully navigate bureaucratic obstacles. The measures are structured to
continue to favor domestic production.

17. To conclude, the United States has presented more than sufficient evidence to the Panel on
which to draw the conclusion that the Philippine measures are inconsistent with WTO obligations that
the Philippines has undertaken. In the remainder of this submission, the United States will discuss the
appropriate parameters for these findings, and respond to several specific points raised by the
Philippines.

1. SCOPE OF LIKE AND DIRECTLY COMPETITIVE OR SUBSTITUTABLE
DISTILLED SPIRITS

18. In this dispute, the question of what is "like" and what is "directly competitive or
substitutable” depends on the particular facts and circumstances of the Philippine measures and
market. In the Philippine market, the types of distilled spirits manufactured locally are the same types
(e.g., whiskey) as those imported from abroad for sale in the Philippines. The Philippines has
acknowledged that "all sugar-based distilled spirits are labeled with the generic category name for the
distilled spirit" (e.g., "whiskey").

19. Philippine manufacturers also adapt to changes in the marketplace by developing new types
of products — based on "neutral spirits," stripped of the attributes of the raw material so that it can be
flavored with essences, extracts or other additives. For example, Ginebra San Miguel Corporation has
introduced several different types of beverages in the last several years (e.g., vodka, whisky), which
are taxed at the favorable rate because of the raw material used. In addition, Philippine companies
have introduced different versions of their products, including "premium" varieties aimed at more
elite consumers.

20. In other distilled spirits disputes under Article 111:2 of the GATT 1994, the complainants were
concerned with the treatment of imported spirits compared to a particular type of domestic spirit. In
that situation, the particular domestic distilled spirit can be examined against the products it is most
similar to ("like products”). Then, the particular domestic distilled spirit can be examined against a
wider, expanded circle of products to see whether the domestic distilled spirit is "directly competitive
or substitutable™ with additional products that it may not be "like." The line between products with
which the domestic distilled spirit is "like™ and the products with which the domestic distilled spirit is
"directly competitive or substitutable” is a line between the products it is most similar to and other
products that it is less similar to but are nonetheless directly competitive or substitutable.

21. A different type of analysis is appropriate for the Philippines, because the same types of
spirits are made in the Philippines and imported from abroad. Indeed, applying the analysis from
other disputes, it is unclear why there is any question at all in this dispute. Whereas in the other
disputes, the complainant might pose the questions "Is vodka 'like' shochu?" or "lIs pisco 'directly
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competitive or substitutable’ with whiskey?,” an analagous question here is "Is whiskey ‘like'
whiskey?" The answer is "yes."

22. Given this particular situation, the United States has provided evidence comparing particular
imported and Philippine distilled spirits brands of different types. These examples show that the
difference between imported and domestic brands that is decisive for the discrimination under the
Philippine excise taxes — raw material — is not in any way apparent to a consumer, and that the
obvious answer to the question "Is whiskey 'like' whiskey?" — yes — is the correct one. This is equally
true for all types of products in the Philippines — brandy, vodka, etc. In this way, for each product
within HS 2208, the United States has demonstrated that a "like product™ exists in the Philippines that
is taxed more favorably than the imported product.

23. As to which products are "directly competitive or substitutable" and which products are
"like," the United States notes that prior panels and the Appellate Body have consistently recognized
"like product™ as narrower than "directly competitive or substitutable.” Further, the Panel's analysis
may depend on the order in which it analyzes the first and second sentences of Article I11:2. In
particular, there is no need to analyze whether "like products” are also "directly competitive or
substitutable.” That conclusion follows from their "likeness."

24. The United States is specifically requesting findings covering all distilled spirits under both
the first and second sentences of Article 111:2 of the GATT 1994, but in different ways. With respect
to the first sentence, the United States asks the Panel to review the evidence of Philippine domestic
brands and their imported counterparts to confirm that Philippine "brandy" is like imported "brandy,"
Philippine "gin" is like imported "gin," etc. With respect to the second sentence of Article 111:2, the
United States requests that the Panel find that all imported distilled spirits are directly competitive or
substitutable with all Philippine distilled spirits.

25. This is consistent with the conclusion reached for distilled spirits by three other panels:
different types of distilled spirits (e.g., brandy, vodka) are "directly competitive or substitutable™ with
one another. The findings in the individual disputes vary in the details, including scope of products
covered, but each was clear regarding the substitutability among distilled spirits from type to type.
The panel in Chile — Alcohol found pisco directly competitive or substitutable with products falling
under HS 2208, the panel in Korea — Alcohol found soju, whisky, brandy, cognac, rum, gin, vodka,
tequila, liqueurs and ad-mixtures directly competitive or substitutable, and the panel in Japan —
Alcohol found soju directly competitive or substitutable with whisky, brandy, rum, gin, genever and
liqueurs.

26. The Philippines suggests that the complainants' arguments should fail because of a lack of
evidence, even going so far as to suggest that it is a critical flaw to focus on particular brands. But
this type of evidence — and its existence in the Philippines — is the result of the Philippines' domestic
production of the same types of spirits as imported spirits. As such, examples of Philippine gin
juxtaposed against imported gin, or Philippine vodka juxtaposed against imported vodka are not just
isolated examples — they are a demonstration of the kind of competition that exists in the Philippines,
the operation of its measure, and the discrimination in the Philippines market. As such, they are
particularly compelling evidence of the barriers to the market (e.g., Philippine brands like "London
Gin") faced by producers outside the Philippines.

217. Even so, the Panel has not only the particular examples of different brands, but also other
evidence, including regulations concerning sales of distilled spirits (covering all distilled spirits) and
store displays showing different types displayed together. The United States has also provided survey
evidence on end uses, reflecting data on all types of distilled spirits. The Euromonitor Report grouped
data for different types of products together, broadly showing the similarities among uses across
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imported and domestic products. In fact, the same conclusions can be drawn from the data on end use
collected by Euromonitor when separated by type of spirit. Generally, Filipinos consume imported
and domestic products in similar ways. These data demonstrate that imported and domestic brands of
distilled spirits are alternative ways to satisfy the same needs and tastes. Finally, the grouping of
distilled spirits in the Harmonized System is itself a factor indicative of their similarity.

28. For both the first and second sentences of Article I11:2, the conclusion should be guided by
the ample evidence and the Philippine measures themselves, which cover all distilled spirits. Under
the measure, the Philippine domestic manufacturers can — and do — manufacture any type of distilled
spirit and may enjoy the benefits of favorable tax treatment. Accordingly, the Panel's findings should
cover the same scope of products.

V. ACCEPTING THE PHILIPPINES' MARKET SEGMENTATION ARGUMENTS
WOULD PRESERVE THE STATUS QUO OF WTO-INCONSISTENT
DISCRIMINATORY TREATMENT OF IMPORTS

A THE PHILIPPINES' APPROACH WOULD PERMIT MEMBERS TO JUSTIFY DISCRIMINATION BASED
ON PRICE BY CITING THE PURCHASING PATTERNS CREATED BY THE DISCRIMINATION

29. One theme of the Philippines is that, notwithstanding that both producers in the Philippines
and producers in Members exporting to the Philippines manufacture whiskey and the like, the
Philippine market should be divided into different segments based on price, and that as a result
Philippine domestic products compete in an entirely different market segment.

30. In one segment, the Philippines would place less expensive brands of distilled spirits, and in
the other more expensive spirits. Acceptance of this approach requires treating "sugar based" — to use
the Philippines' term — as a proxy for "less expensive."

31. First, such a proxy does not work. Both imported brands and domestic brands are sold at a
range of prices, and there are some brands of imported products that cost less than domestic
counterparts, such as SKYY vodka and Gilbey's 1857 vodka. Second, there is no need to have a
proxy for "less expensive." If the Philippine measures were really about price, it would not need to
refer to the raw material used for production. It is only because the Philippine measures sort products
by raw material (and discriminates on that basis) that the Philippines takes its approach.

32. This brings to light the fundamental problem with the Philippine market segmentation
proposal: it uses the mechanism of discrimination (price) to argue that imported and domestic
products do not compete. But the discriminatory impact on price from the discriminatory tax
measures is the problem that the United States is seeking to address in this dispute.

33. The United States is not suggesting that, but for the excise taxes, imported and domestic
products in the Philippines would all be the same price in the Philippines. But by the Philippines' own
proposal for segmentation, price affects consumers' purchasing decisions, and the excise taxes are one
component of the price of distilled spirits in the Philippines. If the Philippine arguments were
accepted, it would mean that a Member could use taxes to make local products relatively cheaper than
imported products, and then use the fact that consumers choose local products because of lower cost
as the basis to avoid a finding that the taxes discriminate against imported products.
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B. COMPETITION BETWEEN PRODUCTS IS NOT ABOUT INCOME DISTRIBUTION
34. The Philippines proposes that the income distribution in a Member may affect whether

products are "like" or "directly competitive or substitutable." However, this is at odds with the
analytic approach taken by panels and the Appellate Body in the past.

35. In particular, each of the factors relied upon by panels and the Appellate Body concern the
goods themselves — whether physical characteristics, distribution, uses, substitutes, tariff classification
and the like. In so far as purchasers are a factor, the emphasis is on the uses to which those goods will
be put (that is, whether they are substitutes) and not whether or not consumers can afford a good.

36. Indeed, panels and the Appellate Body have stated clearly that the absence of actual purchases
(or even purchases in the near future) does not mean products cannot be substitutes. For example, the
Appellate Body in Korea — Alcohol, noted the importance of considering latent demand, and whether
products may be substituted, even if they are not purchased under current conditions. It stated that
"the word 'substitutable’ indicates that the requisite relationship may exist between products that are
not, at a given moment, considered by consumers to be substitutes but which are, nonetheless, capable
of being substituted for one another."

37. If income distribution could affect whether goods are "substitutable™ for the purposes of
GATT Atrticle 111:2, it would draw emphasis away from the goods themselves and whether they may
be substituted, where it belongs, and allow purchasing power or affordability to affect whether such
goods are substitutes.

V. ADMINISTRATIVE CHALLENGES DO NOT RELIEVE THE PHILIPPINES OF ITS
WTO COMMITMENTS

A. EACH WTO MEMBER TAKES ON THE SAME COMMITMENTS

38. The next theme of the Philippines relates to its capacity as a developing country Member. It
cites the administrative difficulties it has faced in collecting taxes as support for two propositions: the
Philippines has to rely on indirect taxes such as excise taxes on distilled spirits, and it could not
administer another system such as ad valorem.

39. As an initial matter, it is unclear what these arguments are intended to demonstrate. The
Philippines clarified that it is not raising an Article XX defense. Therefore, the arguments concerning
capacity are apparently to assert, in some way, that the Philippine measures are not inconsistent with
the GATT 1994 because the Philippines does not have the capacity to manage a different system that
would result in progressive taxation.

40. In addition, it is difficult to understand how the Philippines system is "progressive," given
that high excise taxes are applied to some products just because of the raw material concerned. As the
United States has pointed out, some imported products are relatively less expensive before excise
taxes, but when the taxes are added the cost to consumers exceeds that of a local product.

41. Both the United States and the Philippines have cited Japan — Alcohol on the issue of a
Member's ability to determine its own policy, where the Appellate Body states, "Members of the
WTO are free to pursue their own domestic goals through internal taxation or regulation so long as
they do not do so in a way that violates Article I11 or [other WTO Agreement commitments]."”

42. The Philippines proposes that Japan — Alcohol supports the idea that its excise tax regime is
within permissible bounds under the WTO, and it is simply its policy choice to meet its fiscal
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objectives. This interpretation is incorrect. While a Member retains the ability to determine its own
tax policy, that discretion is subject to the obligations that the Member has agreed to assume under
Acrticle I11:2 of the GATT 1994. The Philippine excise tax regime is inconsistent with Article 111:2 of
GATT 1994. The Philippines is free to pursue indirect, progressive taxation, but it must do so in a
way that does not discriminate against imported goods.

B. THE PHILIPPINES' CURRENT SYSTEM, BASED ON RAW MATERIALS, REQUIRES PARTICULAR
ADMINISTRATIVE BURDENS

43. Moreover, it is difficult to reconcile some of the Philippines' concerns about capacity for
implementation of its tax policy with the description of the way in which its current measures are
implemented.

44, In its response to Question 47 from the Panel, the Philippines describes the process by which
its tax authorities identify and verify the raw materials used to produce a brand of distilled spirit, as
well as determining the net retail price. To verify the raw materials used for a distilled spirit, the
Philippines Bureau of Internal Revenue may examine "product literature, brochures and other
documentary proof and, if possible, [conduct] laboratory tests of the sample.” The Philippine
authorities must also verify that the product is produced in a country where the particular raw material
is "commercially produced,” in order to determine whether the product qualifies for lower tax
treatment under Section 141(a). Each of these examinations is necessary only because the
Philippines' excise tax system applies different taxes to distilled spirits depending on the raw material.
They are extra steps for Philippine administrators that policymakers have elected to maintain.

45, The United States is not taking a position on what measures the Philippines should adopt, so
long as those measures are not WTO-inconsistent. At the same time, if the Philippines is arguing that
it does not have capacity to operate a different system, it is curious that it would maintain a system
which requires such additional steps. And it is also curious that the Philippines purports to operate a
"progressive™ tax system that differentiates by value, but nonetheless administers it through
requirements on raw materials and on commercial production.

VI. THE POSSIBILITY FOR DIFFERENT TREATMENT OF RUM DOES NOT
MITIGATE THE WTO-INCONSISTENCY OF THE PHILIPPINE TAX SYSTEM

46. The Philippines has explained that it does not discriminate against rum, and describes how
importers may verify that their products are made from local raw materials. It also explains the
interpretation of the "commercial production” requirement under which, according to the explanation,
the production of the raw materials and the production of the distilled spirit do not need to occur in the
same country. If the country where the spirit is distilled also produces the raw material as a general
matter, the distilled spirit may qualify for favorable tax treatment.

47. In fact, notwithstanding this possibility, the Philippine measures place additional burdens on,
and discriminate against, imports even when made from favored raw materials. For example, the
"commercial production” requirement means that a number of countries who produce distilled spirits
cannot qualify for favorable tax treatment. Thus, the Philippine measures restrict the scope of
imported products that may share the low tax treatment accorded to all Philippine products. The only
apparent reason behind such a restriction, which only affects imported products is to help protect
domestic production. As the United States explained in its First Written Submission, the Philippine
measures are applied "so as to afford protection” to domestic production for the purposes of
Acrticle 111:2 of GATT 1994 not only because of the sheer magnitude of the difference in taxation
between imported and domestic products, but also because of the structure of the measure. As the
case of rum bears out, the structure of the measure includes both the requirement to use typical local
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raw materials, and that such materials must be commercially produced in the country where they are
processed into distilled spirits.

48. A further evidence of the protectionist nature of the requirement is the fact that there are
imported rums that continue to be assigned the higher excise tax rates even though they are made
from sugar, such as Malibu rum.

49, In addition, even if some rum products benefit from low tax treatment, that does not mean
that the Philippine measures are consistent with its WTO obligations. Imported rums are a tiny
segment of the market — overall, rum accounts for approximately 29% of spirits sales in the
Philippines, but rum imports are only 0.6% of distilled spirits imports. As such, even if some brands
of imported rum receive the low tax rate, this would not change the fact that the Philippines' measures
subject imported distilled spirits to discriminatory treatment.

VIl.  THE PHILIPPINES' ADDITIONAL EVIDENTIARY COMPLICATIONS DO NOT
CHANGE THE RESULT

50. The Philippines has taken issue with the evidence presented by the United States and the
European Union, but its views about what would be the "right" type of evidence do not change the
fact that there is ample evidence before the Panel. For example, as noted in Section Ill above, the
Philippines has taken issue with the use of specific examples of brands of gin, vodka, etc., but such
examples are particularly relevant by nature of the Philippines measure, in showing that Philippine
gins, vodkas, etc. do not look different from imported products.

51. Similarly, the Panel has different sources of information before it on consumer preferences,
particularly elasticity of demand in response to changes in price (e.g., Exhibits US-41, PH-49,
PH-51). The Philippines' studies are flawed in ways that suggest its results underestimate the
substitutability of products (see, e.g. Exhibit US-48). Nonetheless, the weak results in the Philippines'
study reflect substitutability among imported and domestic products; as such this additional source of
information merely adds to the record — it does not change the appropriate finding in this dispute.

52. Similarly, the parties have presented different forms of evidence to the Panel in respect of the
taxes applied to imported and domestic spirits. Indeed, it is difficult to identify the best way to
explain the tax differential between imported and domestic spirits. Because the taxes for products
made from non-local products vary by value, and all products are assessed on a proof liter basis, it is
necessary to examine individual brands. But, no single brand can stand in for "all imports” or "all
domestics.” The Philippines’ emphasis on averages only serves its argument on market segmentation,
and hides the variety — and extremes — of the taxes they impose.

53. None of these differences among parties' presentations affect the appropriate findings in this
dispute, however, because the evidence all points in the same direction: higher taxes are imposed on
imported products compared to local products. The Panel may review the Philippines' Exhibit PH-19,
data on prices and taxation from Exhibit PH-49 or review evidence on how taxes are reflected by
prices in stores. In addition, and perhaps most tellingly, the Panel may look directly at the
Philippines' own implementing regulations for its measures. The Philippines has compiled detailed
annexes to its regulations with information on individual brands sold in the Philippines and the tax
applied, which show that the taxes on imported products are higher than the taxes on local products.
As the United States observed in that submission, even the lowest per-bottle taxes among the higher-
taxed products exceed the taxes on products listed under the "local”" annexes in these laws and
regulations.
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54, In short, the complaints of the Philippines about the kind of evidence provided by the
complainants do not change the fact that the evidence plainly shows that the Philippines' excise taxes
on distilled spirits are inconsistent with Article 111:2 of the GATT 1994.

VIIl. CONCLUSION

55. This dispute does not present novel legal issues, nor does it involve a particularly complicated
set of facts. The Philippines applies tax rates to spirits not produced from local-type materials far in
excess of those applied to "like" local distilled spirits — from ten to 40 times higher. These Philippines
and imported spirits are also "directly competitive and substitutable,” and the Philippines imposes the
differential tax in order to protect domestic production. Accordingly, the United States respectfully
requests that the Panel find that the Philippines measures are inconsistent with the first and second
sentences of Article 111:2 of the GATT 1994.
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ANNEX E-3

EXECUTIVE SUMMARY OF THE SECOND WRITTEN SUBMISSION
OF THE PHILIPPINES

l. INTRODUCTION

1. The Philippine measure being challenged does not differentiate between imports and domestic
products. It distinguishes among distilled spirits on the basis of a well-recognized, contextually-
relevant, and neutral criterion (the raw material base). The evidence shows that, even without the
taxes in question, the products for which the complainants assert discrimination are treated as
different products in the Philippine market, beyond the means of the vast majority of the consuming
public.

2. The evidence that the Philippines has provided shows three incontrovertible facts that are at
the heart of this matter: first, the Philippine market is dominated by consumers with very limited
income; second, the prices of non-sugar-based spirits are simply beyond the reach of those consumers,
such that sugar-based and non-sugar based spirits do not compete in the Philippines market in any
meaningful way; and third, despite the obvious efforts of producers to have the sugar-based products
appear to be as similar as possible to the non-sugar-based spirits, the products are not sufficiently
"like" each other such that they can compete meaningfully in the segmented Philippines market. In
short, sugar-based and non-sugar-based spirits are different products serving different consumers in
the Philippine market. Article 111:2 does not require uniform tax treatment in such circumstances.

1. THE COMPLAINANTS HAVE NOT DISCHARGED THEIR BURDEN OF PROOF

A. THE COMPLAINANTS HAVE FAILED TO SHOW THAT SUGAR-BASED SPIRITS AND
NON-SUGAR-BASED SPIRITS ARE "LIKE" OR "DIRECTLY COMPETITIVE OR SUBSTITUTABLE"
IN THE PHILIPPINE MARKET

3. By this stage in the proceedings, it should be clear to the parties and to the Panel precisely
what products form the basis of the discrimination claim. The complainants have failed to make this
clear. The Philippines highlighted some of the short-comings of the complainants' evidence in its first
written submission ("FWS"),! calling to the Panel's attention the fact that the complainants have not
undertaken a complete analysis of any single distilled spirits category. In other words, contrary to the
complainants' claims, the evidence they produced was in relation to distilled spirits as a genus.
Neither the EU nor the United States has provided the Panel with the necessary evidence to find that
any single category of non-sugar-based spirit is "like" or directly competitive or substitutable with a
flavoured distilled spirit made from sugar in the context of the Philippines market.

4, In its answers to the Panel's Questions, the United States also seems to invite the Panel to
approach the analysis for both "like" products and "directly competitive or substitutable” products on
a category-by- category basis,? without offering the Panel evidence that would enable it to follow this
option. Also, the US position in its answer differs from the US's argumentation in its FWS, where it

! Philippines' first written submission, paras. 59-72.
2 See US Replies to Question from the Panel (US Replies to Questions), Question 18; see also,
Question 51, para. 47.
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stated that the product categories are "all Philippine distilled spirits” compared with "all imported
distilled spirits."

5. Further, while the complainants have asked the Panel to find all distilled spirits are "directly
competitive or substitutable,"* they do not submit evidence on all spirits in the Philippines market.
Indeed, the complainants submit only very limited evidence or argumentation regarding a very small
number of brands. This insufficient to support a finding of direct competition or substitutability in
relation to all brand. Also, the complainants have not shown that the few brands for which evidence or
argumentation was presented are representative of the universe of the distilled spirits in the Philippine
market.

B. THE "GROUPING" OF THE PRODUCTS DOES NOT RELIEVE THE COMPLAINANTS OF THE
BURDEN OF PRODUCING EVIDENCE WITH RESPECT TO ALL DISTILLED SPIRITS FOR WHICH
THEY WISH THE PANEL TO MAKE FINDINGS, NOR SHOULD "GROUPING" MASK THE
INDIVIDUAL CHARACTERISTICS OF THE PRODUCTS WITHIN THESE CATEGORIES

6. The Panel and the Appellate Body in Korea — Alcoholic Beverages approved "grouping” as a
methodological tool for the requisite comparison under Article 111:2, second sentence. However, it
was emphasized that findings could only be made with respect to products for which evidence was
presented.

7. Further, the Appellate Body made clear that a panel should be careful to ensure that any such
grouping does not result in overlooking or ignoring individual characteristics of products forming part
of that group. If the Panel pursues a "grouping" approach in this case, it must exercise great care to
ensure that the categories of products they are grouping together are "sufficiently similar" in terms of
"composition, quality, function and price”. Moreover, the Panel must ensure that when the
comparison between product groups is made, the individual product characteristics are given proper
consideration, including their quality, price and composition.

C. THE FACT THAT THE APPELLATE BODY HAS FOUND DISTILLED SPIRITS TO BE DIRECTLY
COMPETITIVE OR SUBSTITUTABLE IN OTHER MARKETS IS IRRELEVANT TO DETERMINING
WHETHER THE PRODUCTS ARE DIRECTLY COMPETITIVE OR SUBSTITUTABLE IN THE
PHILIPPINE MARKET

8. The Philippines has emphasised that determinations by previous panels and the Appellate
Body in other cases mvolvmg other, non-Philippine, markets are irrelevant to determining whether the
products are "like' or "directly competitive or substitutable" in the Philippine market.’

9. The consideration of whether products are "like" or directly competitive must be done in the
context of the relevant market. This is not an abstract philosophical issue. The market — and not the
products per se — determines the competitive relationship between those products, as confirmed by the
existing WTO jurisprudence. The complainants have been unable to produce sufficient evidence to
show that the products at issue here are directly competitive or substitutable in the Philippine market.
In contrast, the Philippines provided evidence to show that they are not.

® US first written submission, paras. 66 and 100.

# US first written submission, paras. 66 and 100; EU FWS, para. 49 .

* Philippines' first written submission, paras. 59-60, paras. 217-222. Philippines' oral statement,
paras. 10 and 32.
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1. SUGAR-BASED AND NON-SUGAR-BASED SPIRITS ARE NOT "LIKE"™ OR
"DIRECTLY COMPETITIVE OR SUBSTITUTABLE™" IN THE PHILIPPINES

A. THE DIFFERENCES IN THE PHYSICAL CHARACTERISTICS OF SUGAR-BASED AND NON-
SUGAR-BASED PRODUCTS RENDER THEM "UNLIKE"

1. The physical differences between non-sugar-based and sugar-based spirits are
substantial and lead to material differences throughout the production, distribution and
marketing processes.

10. The Philippines has demonstrated that the physical differences between sugar-based whiskies,
brandies, vodkas, gins and tequilas are substantial.’ The only similarity among these products is that
they are all distilled spirits in the generic sense of the word. The EU and the US have not been able to
produce evidence showing a degree of similarity that would permit the products to be considered
"like" within the narrow meaning of the term under Article 111:2, first sentence.

11. "Likeness" by itself, has no intrinsic meaning and has to be determined in relation to the
market. The characterization of whether two or more products are "like" each other cannot be made in
the abstract and must relate to economic decision making that concerns trade, including the decision
by the consumers in the relevant market to purchase or not to purchase these particular products.

12. In this case, it may be said that different physical characteristics (arising from the use of
different raw materials — 141 (a) raw materials on one hand and 141 (b) raw materials on the other)
lead to different production processes7 of different time durations®. These, in turn, result in different
production costs® which, together with the manufacturer's customary margins, will require different
distribution systems and costs as well as different marketing techniques. At the end, different net
retail prices will result. This, in turn, will ultimately affect the consumer's decision whether to
purchase a particular product. That decision will reflect the consumer's perception of whether or not
two or more products are "like" or "directly competitive or substitutable."

13. In the Philippines' view, the fact that flavourings and additives are necessarily added to sugar-
based spirits illustrates how different the products actually are. Physical differences must exist if
additives and flavourings must be added to sugar-based spirits to make them approximate the taste of
non-sugar-based spirits. This is also consistent with the US and EU's own domestic regulations,
which view brandies made from raw materials other than grapes to be different from brandies made
from other raw materials and whiskeys made from grains to be different from those made from sugar.
The Philippines' view is consistent with the narrow interpretation of "likeness" adopted by previous
panels.

14. The Philippines agrees that all the factors for which evidence has been provided should be
taken into consideration by the Panel when determining whether sugar-based spirits and non-sugar-
based spirits are "like", however, the differences in physical characteristics of the products resulting
from the different raw materials used should be afforded greater significance given the well-
recognized, inextricable link between a distilled spirit's product identity and the raw materials and
ingredients from which they are made.™

® Philippines' first written submission, paras. 95- 170.

" Philippines' first written submission, paras. 97 to 99, 108 and 109.
8 Philippines' first written submission, paras. 115 and 116.

° Philippines' first written submission, paras. 110 and 111.

19 philippines first written submission, para. 96.
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2. Differences in raw materials alter consumer perception of non-sugar-based and sugar-
based distilled spirits and these differences are apparent to ‘normal’ consumers

15. As the Philippines noted in its answers to Questions 29 and 31, the use of sugar cane molasses
instead of the other raw materials alters consumer perception of those products, including their taste,
aroma, and status in the market. Furthermore, these differences are perceived by consumers.

16. The complainants' own evidence confirms that these differences are apparent to consumers.
The Euromonitor survey, referring to the segment of the population that has tasted both non-sugar-
based and sugar-based spirits, notes that "they agree 2 to 1 that they did not like the taste of local
spirits. They also overwhelmingly concur that local liquors are of inferior quality, socially
unacceptable and poor mixers."™* The survey shows that, in the minds of consumers, there is a clear
difference, in both taste and quality, between sugar-based and non-sugar-based spirits, supporting the
findings produced by the Philippines' expert.’? The differences are also apparent from the dramatically
different pricing of the products, which reflects the different physical characteristics and corresponds
to the expectations of consumers when purchasing these products.

3. Price differentials materially affect the decision of the consumer in buying or rejecting
one product as a substitute for another product, as like or unlike the former product

17. The price of non-sugar-based spirits and sugar-based spirits is also a relevant criterion for
determining likeness, as supported by the jurisprudence. Price may not be a significant factor in the
like product analysis in every case, but it is important in this case. As the Philippines has explained,
the like product analysis for the purposes of Article I11:2 is flexible enough to take into account
market-specific factors that affect the key question, which is whether the products under analysis
compete in the relevant marketplace. The Appellate Body has expressly recognized that a Panel must
also consider "other criteria that may also be relevant in certain cases" to arrive at a conclusion
regarding the "likeness" of products.*®

18. The Philippines points to the Panel in Dominican Republic — Cigarettes case as an instance in
which the Panel responded to the particular facts of the case to take into account "other criteria that
may also be relevant”, consistent with the Appellate Body's statements. These arguments are also
supported by the reasoning of the Panel in the recent case of Thailand — Cigarettes (Philippines),
which adopted a similar approach to evaluating for "likeness". Furthermore, when considering
consumer habits and preferences, the Panel considered "switching evidence and price elasticity, and
two economic studies on the elasticity of substitution and the cross-price elasticity of demand."**

19. The evidence in this case shows that Philippine consumers do not treat sugar-based spirits and
non-sugar-based spirits as "like" each other. In fact, these products operate in different market
segments, defined by the price of the distilled spirits relative to the incomes of the consumers. The
differences are of such significance in the market as to render the products unlike for the purposes of
Article I11:2, first sentence, of GATT 1994,

1 EU-41; US-41: Euromonitor Consumer Preference Survey, August 2010, p. 19.
12 See PH-30: Philippines' first written submission, paras. 139, 150-151, 159, 162.
3 Appellate Body Report, Japan — Alcoholic Beverages I1, p. 19.
1 panel Report, Thailand — Cigarettes (Philippines), para. 7.442.
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4. The Tariff Classifications applied by the United States and Australia also recognize
differences between distilled spirits based on the raw materials used

20. The Philippines draws the Panel's attention to the fact that the answers provided by the United
States and Australia show that their tariff classifications recognize that distilled spirits made from
sugar cane molasses are different from distilled spirits made from other raw materials, regardless of
whether they are called "whiskey," "brandy,” "gin," etc. The Philippines respectfully submits that, at
this point in the proceeding, there can be no doubt that the tariff schedules recognize the importance
of raw materials in classifying distilled spirits. Simply stated, it is one of the primary bases for
distinguishing between types of spirits. This is highly consistent with the Philippines' arguments in
this case, and the basis for the distinction in the Philippine tax provision under analysis in this case.

B. NON-SUGAR-BASED SPIRITS ARE NOT DIRECTLY COMPETITIVE WITH OR SUBSTITUTABLE
FOR SUGAR-BASED SPIRITS

1. Article 111:2, second sentence requires the competition to be "direct” meaning that the
competitive relationship between non-sugar-based and sugar-based products must be
highly proximate

21. The Philippines has emphasised, and the complainants agree, that the nature of the
competition between products being analyzed under Article 111:2, second sentence, must be "direct".*®
The jurisprudence has confirmed that this refers to the "degree of proximity" in the competitive
relationship between the products.'® The Philippines has argued that, in order to give proper meaning
and effect to the term "directly”, recourse can be had to the ordinary meaning of the term:
"completely, absolutely, exactly”. While the United States objects to this characterisation, noting that
the products described in the second sentence of Article 111:2 "is a broader set of products than those
that are 'like™"’, the physical similarities between the products speak to a question that is different
than the proximity of the competitive relationship between the products. One does not necessarily
follow the other. Nor is requiring complete, absolute or exact competition between products
inconsistent with the fact that direct competition can involve "potential® competition.”® The
Philippines agrees that the scope of Article I11:2, second sentence, may include latent demand.®
However, in keeping with the meaning of the term "directly competitive”, previous panels and the
Appellate Body have emphasised that there is a temporal limit to this exercise (the near future), in
recognition of the fact that the objective sought by undertaking the inquiry into potential competition
is to determine whether the products are capable of having a relationship that is as highly proximate
as Article 111:2, second sentence demands.”’ To do away with this temporal limitation and to treat
vague potentiality in the indefinite, ever-unfolding, future as sufficient would reduce to nonsense the
requirement of direct competition or substitutability.

15 US Replies to Questions, paras. 36-41; EU Replies to Questions,, para. 70.

16 Appellate Body Report, US — Cotton Yarn, paras. 97- 98; Appellate Body Report, Korea — Alcoholic
Beverages, para. 116.

7 US Replies to Questions, para. 40.

18 EU Replies to Questions, para. 75.

9 Philippines' Replies to Questions, Answer to Question 52.

2 Appellate Body Report, Korea — Alcoholic Beverages, para. 114; Panel Report, Korea-Alcoholic
Beverages, para. 10.48.
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2. The extremely low purchasing power of the great majority of Filipinos relative to the
price of non-sugar-based spirits segments the Philippine market

22. The Philippines has explained and demonstrated that the Philippine consumer market for
distilled spirits is segmented by the purchasing power of the population relative to the pre-tax prices
of distilled spirits.* Thus, the Philippines has shown that the cause of the lack of competition between
non-sugar-based spirits and sugar-based spirits is a product of market forces unrelated to the existence
or content of the measure at issue.

23. The Ocelot Report, the quarterly survey undertaken by Ginebra San Miguel, shows that
approximately 90% of consumers of sugar-based spirits earn up to a maximum of 20,000 pesos per
month. Approximately 85% of the Philippine population earns up to a maximum of approximately
20,000 pesos per month, per family. Of this 85%, the majority earns less than 10,000 pesos per month
per family. The FIES shows that those in the 10th decile earn between two and three times as much as
85% of the population per month and over 5 times as much as 60% of the population per month.
These figures are not per individual, but per family, and the average family in the Philippines is made
up of 4.8 persons. Putting these income figures in the context of the pre-tax pricing of distilled spirits,
the market segmentation is strong and clear. The market is segmented into what may be referred to as
"majority" market (including the great majority of Filipino consumers) and a "minority" market. The
price differential between non-sugar-based spirits and sugar-based spirits compared to the income of
the great majority of Filipinos prevents consumers from the majority market from considering non-
sugar-based spirits as an “alternative way[] of satisfying a particular need or taste",* or, as the
Appellate Body put it, considering that the products "offer alternative ways of satisfying the same
consumer demand in the marketplace."?

24. The pre-tax prices of non-sugar-based spirits are out of reach for the great majority of
consumers. The maximum weekly expenditure for alcoholic beverages is only 60 pesos for 85% of
consumers. The amount of 60 pesos is only 1 percent of the pre-tax price of a bottle of Remy Martin
XO cognac (average NRP PhP 5,919.39) or Johnnie Walker Blue Label whiskey (average NRP
PhP 5,690.10), and less than 13 percent of the pre-tax price of a bottle of Stolichnaya vodka (NRP
PhP 559.14) or Jose Cuervo Gold tequila (NRP PhP 479.14).2

25. In response to the Panel's question 33, the United States discusses one non-sugar-based spirit
that is priced lower than one sugar-based spirit at the NRP level.?® Even if this price comparison had

2! philippines, Replies to Questions 35 and 36; PH-49 and PH -51; Philippine FWS, paras. 226-236.

22 Appellate Body Report, Korea — Alcoholic Beverages, para. 115.

2% Appellate Body Report, US — Cotton Yarn, para. 91.

** The Philippines acknowledges, with regret, that there were errors in the original price survey
appearing in PH-19, which were corrected during the First Substantive Meeting of the Parties through the
Submission of PH-19 (Amended). In its answers to the Panel's questions, the United States noted that there
appeared to be a further mistake with PH-19 (Amended), as many of the local brandy prices had been removed
without explanation. This comment led the Philippines to conduct a thorough review of the pricing information,
which revealed additional mistakes. The Philippines is including as an attachment to the second written
submission a corrected version of the price survey in PH-19, which and this corrected version is referred to as
PH-77.

5 US Replies to Questions, para. 21. The US price comparison of Gilbey's 1857 Vodka to SKYY
Vodka revealed another error in the database, which has now been corrected in PH-77. While regrettable, the
error was obvious from the context. PH-19 Amended showed two entries for Gilbey's 1857 Vodka: 1) a one
liter bottle selling in the Supermarket A channel for 177.0 PhP, and in Supermarket B for 182 PhP; and 2) a 700
ml (smaller) bottle with a price of 298 PhP in the Supermarket A category. The US price comparison used the
298 price, even though it would not make sense for a product with 30% less volume to sell for a 66% higher
price. On a volume equivalent basis, the price chosen by the United States for its comparison is more than
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been correct, it would show, at best, only a marginal price overlap at a price range that is well beyond
what the great majority of Filipinos can afford and would be willing to spend. Showing an occasional
price overlap in the abstract does not show that the products compete and that the consumers would
substitute one product for the other.

26. The Philippines believes strongly that the Panel should base its decision in the case on the
normal pricing in the market, being careful to avoid reliance on outliers or aberrations. This is one of
the reasons that the Philippines has used average prices, as averages tend either to expose aberrations
or soften their effect. Still, an over-reliance on spot transactions creates the risk that the Panel's
decision will be based on pricing that is aberrational, and outside the mainstream of commerce. There
is evidence in this case that can help the Panel avoid reliance on outliers. The complainants' own
evidence states that, "even at a 40% price decrease of imports and a 100% to 200% price increase in
domestics, imported brands are typically more than twice as expensive as domestic ones."? Also, the
price survey and the related studies provided by the Philippines demonstrate the significant
differences in the average net retail prices for each type of spirit. The differences between the
imported and local prices are significant, as described in the Philippines' FWS.?" The corrections to
the underlying data do not change the average net price analysis.

217. Further, as the Philippines explained in response to Question 52, the results of the studies
conducted by the University of the Philippines School of Economics show that there is no meaningful
potential for future competition.

3. Non-sugar-based and sugar-based spirits do not compete in the market segment that is
representative of the Philippine market

28. As explained in the Philippines' response to the Panel's Question 36, the assessment of
whether sugar-based and non-sugar-based products are competitive in the Philippines must be done in
relation to the market that is most representative of the market as a whole. In other words, it must be
done in relation to the market where most Filipino consumers participate. In the Philippines, this is
clearly not the market of the top 10% income decile, earning an annual income of over six times that
of 50% of the population.

29. Not only is an analysis based on the representative group of the Philippine market the most
consistent with achieving the objectives of Article 111:2, as explained in the Philippines' Replies to
Questions,? it is also the most consistent with the jurisprudence. The Philippines notes that the Panel
in Chile-Alcoholic Beverages noted that while it is unnecessary to show that the products are
substitutable for all purposes at all times to be considered substitutable, "it is sufficient that there is a
pattern that they may be substituted for some purposes at some times by some consumers."?
However, a careful reading of the application of this reasoning by the Panel shows that the Panel was
referring to a representative sample of the entire market when it used the term "some consumers."
This reasoning supports the logical and rational position that the evidence of substitutability for the
purposes of Article I11:2 second sentence must emanate from a segment of the population that is
genuinely and realistically representative of the market in which the products are consumed. It is
insufficient to present evidence, as the complainants have done, that substitutability may occur at low
levels in a very small segment of the overall market in question, a segment in which the economic

double the other observed prices. When the researchers were asked to re-check this price, they found the correct
price for the 700 ml bottle to be 128 PhP, which is the price reported in PH-77.

%6 Exhibit EU-41; Exhibit US-41, p. 30.

%" philippines' first written submission, para. 231.

%8 philippines' Replies to Question 36.

% panel Report, Chile — Alcoholic Beverages, para. 7.43.
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means are vastly different than the majority segment. The complainants have not offered any evidence
showing that any competition, direct or otherwise, exists in the majority market.

30. The complainants also attempt to show occasional substitutability on special occasions.
However, again, the complainants make assertions that this substitutability is possible in the majority
market, but fail to provide any such evidence. Further, the fact that the hypothetical consumer is not
buying his usual product on that occasion, and, instead, is making an "exceptional™ decision, is telling.
The products do not satisfy the same need or consumer demand. From the EU’s own hypothetical, it is
clear that the demand is not the same in nature or in frequency and does not involve the same
purchasing considerations or motivations. If there are isolated instances of a family in an income
bracket saving up to purchase a non-sugar-based spirit for a very special occasion, this is evidence of
exceptionality, not of direct competition or substitutability between non-sugar-based spirits and sugar-
based spirits. The decision to purchase in such a case is based on a different set of factors and fulfils a
different need, demand or objective.

4. The different distribution channels for sugar-based and non-sugar-based products
reflect and reinforce the market segmentation and lack of direct competition or
substitution

31. As the Philippines has shown in it FWS, the distribution channels for sugar-based and non-
sugar-based spirits are distinct, reflecting the different consumer markets they serve.*® Local sari-sari
stores, which are frequented by all except the most affluent of consumers, account for approximately
85% of off-premise sale of sugar-based spirits.®> One of the surveys conducted showed that not a
single sari-sari store carried non-sugar-based spirits.* Further, the 2010 International Wine and Spirits
Record (IWSR) report submitted by the complainants®® show that non-sugar-based spirits are
overwhelmingly (as much as 90%) sold through on-premise channels as opposed to off-premise
channels (as little as 5%). The reverse is true for sugar-based spirits, which are predominantly (as
much as 90% for some spirit types) sold through off-premise channels.

32. The United States and the EU have not been able to show that the minimal overlap in
distribution channels are the same distribution channels frequented by the majority of the population.
As noted above®, the on-premise sites where some sugar-based spirits and non-sugar-based spirits are
offered to consumers are limited to on-premise retailers whose price-ranges suggest that they are not
frequented by Filipinos belonging to the majority market. The Panel in Chile — Alcoholic Beverages
made the important observation that "if products have quite distinctive channels of distribution that
could be a negative indicator with respect to substitutability. For example, if the products were
regularly presented separately, it would be one piece of evidence that perhaps consumers did not
group them together in their perceptions."* In light of the uncontroverted evidence regarding sari-sari
stores, non-sugar-based spirits and sugar-based spirits are almost always presented separately,
especially in the most representative market comprising the great majority of Filipino consumers.

%0 phijlippines' first written submission, paras. 252-271.

%1 philippines' first written submission, paras. 255-259.

%2 philippines' first written submission, para. 258.

¥ Exhibit EU-15; Exhibit US-15: Excerpts from the 2010 Report on the Philippines published by the
International Wine and Spirit Record (ISWR).

% Section 111.B. 3.

% panel Report, Chile — Alcoholic Beverages, para. 7.59. (emphasis added).
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C. THE CONCEPT OF DE MINIMIS MUST BE ANALYSED IN RELATION TO WHETHER THE
MEASURE AFFECTS THE COMPETITION OF PRODUCTS IN THE RELEVANT MARKET

33. The Philippines believes that the concept of de minimis is a market-based concept. To be
meaningful within the context of Article I11:2, it should be defined by the extent to which the tax
burden affects the competition of products in the market in question. This is not a "trade effects" test
as the United States asserts.® Rather, following from the fact that there is no "set level of tax
differential which can be considered de minimis in all cases”, the Panel in Chile-Alcoholic Beverages
noted thg;[ "it is not necessarily true that small differences in tax levels will have an effect in the
market."

34. Whether the difference should raise concerns under the WTO Agreements must be assessed in
relation to the market in question, and specifically, whether consumer choices are affected by the tax.
Such a reading is consistent with the purposes of Article 111:2 and the WTO Agreements as whole.
Contrary to the EU's argument, whether the producer of the goods is concerned about the level of the
tax is not relevant for the purposes of Article 111:2, second sentence.® If this were a relevant factor, it
would be difficult to foresee an excise tax differential that would not fall afoul of Article 111:2, second
sentence, as a producer could be expected to be concerned with any tax differential.

35. The Philippines has shown that the factors that affect the choice between sugar-based and
non-sugar-based spirits are unrelated to the excise tax rates.** Consequently, a tax differential that
may appear significant in other cases or other markets may be de minimis in this case, where the
Philippines has shown that the majority of consumers earn incomes that do not anyway permit them to
select non-sugar-based spirits, even if sold at prices net of tax.

D. THE EXCISE TAX HAS NOT BEEN APPLIED "SO AS TO AFFORD PROTECTION" AND SO ANY
DIFFERENCES IN TAXATION ARE NOT IN VIOLATION OF ARTICLE I11:2, SECOND SENTENCE

36. The Philippines has demonstrated that the differences in the actual excise taxes due in the four
tiers of Section 141 have not been applied “so as to afford protection” to the any domestic industry.
This is exemplified in two ways. First, the Philippines has shown that distilled spirits made from the
designated raw materials under Section 141(a) are afforded the lowest tax rates, regardless of their
origin. The BIR rulings also show that the requirements of Section 141(a) are read and applied in an
extremely permissive manner. Second, the Philippines has shown that local distillers source
significant amounts of their ethyl alcohol from imports from all over the world, and, regardless of the
origin of those raw materials, the spirits produced therefrom, if sugar-based, are taxed at the
Section 141(a) rates.”” The global sourcing of Section 141(a) raw materials for production into
distilled spirits in the Philippines also shows that the Section 141(a) raw materials are not exclusive to
the Philippines. Indeed, exhibits PH — 71 and PH — 69 show that exports from both the EU and the
United States have been afforded Section 141(a) excise tax rates.

37. This is not a case involving a certain national drink that the excise tax is seeking to protect or
even a case of de facto discrimination involving a preference for materials that are found exclusively
in the Philippines.** All spirits, regardless of origin, are eligible for and receive the Section 141(a)

% US Replies to Questions, para. 59

¥ panel Report, Chile — Alcoholic Beverages, para. 7.90.

% EU Replies to Questions, para. 93.

% PH-49.

“© philippines' first written submission, para. 25; Philippines' Answers to Question 59; PH-69.
* Philippines' first written submission, paras. 292- 314.
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rates if the requirements of Section 141(a) are met. There is no protective application of the excise tax
measure in this case.

V. CONCLUSION

38. Acrticle 111:2 protects competitive opportunities. Where products do not directly compete, and
have little or no prospect of competing in the near term, Article I11:2 does not require that the
domestic tax system treat the products similarly. Without evidence of direct competition, and in light
of the evidence that the products are not "like™ each other in the Philippines market, the Panel should
find that the complainants have not shown that the challenged measure violates the obligations of the
Republic of the Philippines under Article 111:2 of the GATT 1994.
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ANNEX F-1

EXECUTIVE SUMMARY OF THE OPENING ORAL STATEMENT
OF THE PHILIPPINES AT THE SECOND SUBSTANTIVE MEETING

1. Taxation is a challenging issue in the Philippines. We need a tax system to generate the
revenue necessary to fund government services, but we have to be fair and equitable, and we have to
be especially sensitive to the potential regressive effects of taxes on a poor population. We also need a
system that minimizes the chances for tax evasion or underpayment of taxes. The excise tax system
on distilled spirits is designed to strike a delicate balance by imposing lower taxes on low-priced
spirits made from the Section 141(a) materials and higher taxes on spirits made from other materials.
In light of the income distribution in the Philippines, the higher taxes of subsection (b) only apply to
the products consumed by the small and wealthy minority of the Philippine population

2. Using raw materials as the basis of distinguishing between these products is not arbitrary or
discriminatory within the meaning of Article I11:2. Spirits made from Section 141(a) materials are of a
relatively lower complexity, pedigree, cost, and price. By contrast, spirits made from products such as
grains and grapes are more expensive to produce and have a higher value in the market.

3. In the Philippine market, sugar-based and non-sugar-based products are not treated as "like"
or "directly competitive or substitutable™ because they are different and because the non-sugar-based
spirits are simply beyond the means of the vast majority of the Philippine consumers. Where there is
no meaningful competition or substitutability, there can be no discrimination within the meaning of
Article 111:2.

4. No previous Panel has examined these issues in the context of the Philippine market, or in
other markets having the characteristics of the Philippines. The key issues in this case are novel and
are being considered for the first time.

5. It is incumbent on the complainants to present evidence that products compete in the
Philippines market. This involves the development and presentation of evidence for each product
category and for each of the criteria of likeness, including that they are within economic reach of the
Philippine consumers. The EU and US, we submit, have not discharged their burden. The EU claims
in its Second Written Submission that it "does not consider [it] necessary in this case to embark in a
repetitive account of each difference between imported and domestic products for every single type of
distilled spirit".* But, this is the burden that follows from claiming discrimination in the context of the
Philippine market. The problem remains even at this late stage of the proceeding.

6. In contrast, the Philippines presented evidence to rebut the complainants' assertions. This
included a survey of the actual prices in the Philippine market, which was amended twice. While the
Philippines regrets the mistakes, the Philippines rejects categorically the extraordinary suggestion
made by the European Union that these changes were made in order to manipulate the data or to
achieve a desired result. The Philippines as acted in good faith throughout the proceeding. The Panel
is charged with finding the truth, and it is for this reason that the Philippines undertook the initiative
to provide a survey of prices in the Philippine market. It is for this same reason that we have asked
the Panel to allow us to remove mistakes from the data.

L EU SWS, para. 26.
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"Like" products
7. The Philippines has shown that the raw materials used to make a distilled spirit affect the

entire production chain of distilled spirits, leading to different products of differing character, taste
and consequently, price. The EU has highlighted only minor similarities that necessarily follow from
the fact that the products are all distilled spirits. Though the European Union attempts to downplay the
role of the congeners in the products made from different materials, congeners are to distilled spirits
what DNA or genetic code is to the human being. The fact is that brandy is different from whiskey,
both are different from vodka, and gin would not be confused with tequila, all of which relates
directly to the congeners that remain or are removed in the distillation process.

8. Previous panels have found that physical differences disqualify a product from being seen as
“like" another.” Moreover, these products are treated as unlike by Filipino consumers, who are the
ultimate litmus test for "likeness".

9. The EU and the US are very familiar with the importance of raw materials to the resulting
finished distilled spirit. As the Philippines has shown, both have recognized these differences in their
domestic regulatory regimes for distilled spirits.

10. Price, among other things, is a reflection of how a product is perceived in a relevant market.
The pricing data provided by the Philippines leads to a picture that is not different from that emerging
in EU — 41 and US - 41, the Euromonitor Report. The Euromonitor Report states unequivocally that
"even at a 40% price decrease of imports and a 100% to 200% price increase in domestics, imported
brands are typically more than twice as expensive as domestic ones."® Price is an important factor,
particularly in this case, because it very materially affects the ability of the products to compete with
each other in the Philippine market. One product cannot be said to be like another if its physical
characteristics are so different that it is priced out of reach of the ordinary consumer.

"Direct Competition/Substitutability"

11. The Philippines notes that neither the EU nor the US has been able to present sufficient
evidence to show that Filipinos perceive these products to be directly competitive or substitutable.
The Appellate Body has clarified the standard: namely, whether the situation in the relevant market is
such that consumers perceive non-sugar-based spirits as an "alternative way[] of satisfying the same
consumer demand"®. The Philippines has provided unrebutted evidence as to the income of the
population relative to the prices of certain non-sugar-based spirits. The evidence shows that there is a
significant divide in the distilled spirits market created by the purchasing power of the great majority
of Filipinos relative to the pre-tax prices of sugar-based and non-sugar-based spirits. We have shown
that the very limited pricing overlap occurs at a price level that significantly exceeds the disposable
incomes of the great majority of consumers.

12. In response to this, the US has stated that "competition between products is not about income
distribution". The Philippines submits that whether a consumer can or will purchase one good or the
other is precisely what competition is all about. A key determinant in that decision-making process is
whether that consumer has the means to buy that product. This was recognized by the Panel in Japan
— Alcoholic Beverages Il, which noted that "[i]n the case of product demand and product

2 Philippines FWS, paras. 78-93; Philippines' responses to first set of Panel questions, response to
question 22, pp 7-8.; Philippines' SWS. paras. 29-33.

® Exhibit EU-41; Exhibit US-41, p. 30.

* Appellate Body Report, US — Cotton Yarn, para. 96.



WT/DS396/R
WT/DS403/R
Page F-4

substitutbility ...the relevant information includes prices, quantities, and incomes."™ Disposable
income relative to price is absolutely critical. There cannot be competition without the means to
purchase.

13. The emphasis in this case is not on income alone, but on income relative to price, the latter
being an integral part of the good and a reflection of the good's value in the relevant market. The
consumer's decision making at the moment of purchasing is the key to any analysis of actual
competition.

14. The EU and US contend that the products are directly competitive, and they present pictures
showing the imported and local spirits offered for sale in certain supermarkets. But these pictures do
not show us which consumers buy the products, with what frequency, or whether the typical consumer
has the ability to purchase both products. Physical proximity on a shelf is not evidence of
competition.

15. The Philippines recalls the evidence it has produced showing that over 85% of sugar-based
spirits are sold in sari-sari stores as opposed to other outlets.® We also note the evidence of the
complainants in the International Wine and Spirits Report” which, consistent with the Philippines'
evidence, shows that non-sugar-based spirits are overwhelmingly sold through different distribution
channels. In this case, non-sugar-based distilled spirits and sugar-based spirits are sold through
distribution channels that are entirely different. A few pictures do not change this fact or prove direct
competition.

16. Direct competition or substitutability is the standard that must be applied to this case. This
means that the complainants must show that the proximity of the competitive relationship between the
products is very high. No such proximity has been shown in this case. The Philippines has presented
evidence showing that this is due to the high pre-tax price of non-sugar-based spirits relative to the
income of the majority of consumers. The Philippines has also proven that, in the near future, these
products will not compete in the same market for the same reason.? In light of the evidence on record,
the facts of this case are outside the parameters of Article I11:2 second sentence.

Evidence of substitutability

17. The concerns raised by the EU and the US regarding the reliability of PH - 49 and PH -51 is
surprising as each alleged methodological short-coming is either one that has been found to have been
perfectly acceptable, if not preferable, by previous WTO panels, or is one that is also employed in the
methodology used by the complainants in the Euromonitor Report’. The complainants have failed to
provide any compelling reason why the Panel in this case should not take the findings of these studies
into account. They have also provided evidence of substitutability using the same methodology they
allege to be flawed.

18. The evidence provided by the complainants and the Philippines demonstrate that there is
insufficient degree of substitutability in the Philippine market for the purposes of Article 111:2 second
sentence. The Philippines has acknowledged that there is a very small segment of the Philippine
population that can afford to buy non-sugar-based spirits on occasion. However, the capacity of this
unrepresentative segment of the population to purchase non-sugar-based spirits should not be used as

> Panel Report, Japan — Alcoholic Beverages 11, para. 6.31.

® Philippines' FWS, paras. 257-260.

" EU-15; US-15.

8 PH-49 and PH-51; responses to Panel question No. 52, pp. 26-27.
S EU-41, US-41
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the basis for determining whether these products are directly competitive or substitutable in the
Philippines market as a whole.

19. The complainants are asking the Panel to infer direct competition. The EU claims in
paragraph 4 of its second written submission that the Philippines must concede that 13.7 million
citizens have the means to treat non-sugar-based spirits as a substitute for sugar-based spirits. The
Philippines makes no such concession, and it is precisely this type of inference that the complainants
in this case try to pass off as evidence of direct competition. Direct competition should be
demonstrated, not inferred, and especially not with this type of calculation.

20. In estimating the percentage of Filipinos who might be able to consider purchasing non-sugar-
based products, a panel would have to consider that the net retail price of the cheapest of these
products is approximately 150 pesos. We previously explained that the household representing the
85" percentile of the population only has 60 pesos per week to spend on any type of alcoholic
beverage.’® Using the same calculation methodology and the data from the FIES study, we can
calculate that the households with a budget of at least 150 pesos per week for alcoholic beverages
represent the top 1.4% of Philippine households. And, given the extremely low elasticity of
substitution shown by the econometric studies, the evidence supports the notion that people in the top
segment of society are motivated by factors other than price, including the prestige of drinking
internationally-known brands of distilled spirits. Price proximity in this portion of the market is not
evidence of direct competition or substitutability.

So as to afford protection and the operation of Section 141

21. Section 141 of the Philippines' National Internal Revenue Code as amended is not applied so
as to afford protection to the domestic industry. The Philippines has demonstrated that the law
operates to permit any spirit made from any of the Section 141(a) materials to be taxed at the Section
141(a) rates, regardless of origin. The example of rum illustrates the non-discriminatory application of
this provision.

22. The Philippines has provided evidence that certain imported rums are taxed at the
section 141(a) rate when the proper declarations are filed upon importation. This evidence has
remained unrebutted. The Philippines can only conclude that if the importer follows the appropriate
procedures under Philippine law to claim that the wrong tax was applied, and that it satisfies the
conditions of section 141(a), any error will be corrected. The WTO is not the proper forum for the
importer to pursue its remedies under Philippine tax law.

23. The administrative challenges the Philippines faces in implementing a suitable tax structure
are not presented as a defense to a supposed breach of its WTO commitments. Rather, they have been
brought to the Panel's attention to illustrate the issues faced by a specific developing country dealing
with specific problems as best it can. Just as our level of economic development does not give us
license to act inconsistently with our obligations, the measures that we take to address our
development needs should not be presumed to be illegal because they look different from measures
applied in economically more advanced countries.

10 Answers to Panel question No. 35, pp. 14-16.
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24, Section 141 is a product of the Philippine reality. Section 141 distinguishes between products
based on raw materials, but it does not discriminate against "like" or "substitutable" products from
other WTO Members within the meaning of Article 111:2. Some products do not sell well in the
Philippine market at large. But, the relationship of price to income is the cause of this limitation, not
excise taxes. In such a situation, a finding of discrimination will assume competition in a market
where none exists. The Philippines respectfully submits that this is not what Article I111:2 was intended
to achieve.
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ANNEX F-2

CLOSING ORAL STATEMENT OF THE PHILIPPINES AT THE
SECOND SUBSTANTIVE MEETING

1. There has been a lot of disagreement during the proceedings, and, as always, there is a lot of
information to process. But, we also believe that there has been some helpful convergence of views
as a result of the back and forth with between the parties and with the Panel.

2. As the Philippines sees it, certain things are agreed, and the disagreement is clearly presented
to the Panel for decision.

3. An example of the latter is the issue of like products for the purposes of the particular
Acrticle I11:2 claims in this case. We can all agree that the concept of "like product” is narrower than
the group of all products that compete with one another in a particular market. And, everyone agrees
on the need to present evidence and establish that the products in question are "like products” for the
purposes of Article 111:2. We even agree that "like product” is not solely about the product itself, but
about the market in which it is being analyzed and the purpose for which it is being analyzed.

4. There is a clear disagreement as to the proper results of the analysis. The US has paraphrased
its position by saying that the task is to determine whether a whiskey is like a whiskey. The EU has
emphasized that the only differences are minor, such as differences in the level of congeners. The
Philippines believes that the issue is a little more complicated than that. To take the example of
whiskey, the question is whether the whiskey made from Article 141(a) materials is like other
whiskey taxed at a higher rate. And yes, the level of congeners is an important difference, even if
they account for less than 1% by volume of the product. Simply stated, they are what gives a malt-
based whiskey its essential character, which is decidedly different when that essence is provided by an
artificial flavoring. And, there seems to be no doubt that the main distribution channel for sugar-
based products — the sari sari stores — do not sell non-sugar-based products. The panel should reflect
on this very basic fact that sometimes gets lost in all the details. Would products which are "like" in
the eyes of the consumers be treated so differently in the market? We think that this is very revealing.
In any event, the facts are before you, and you need to weigh the facts and make a decision.

5. There has also been a clarification of the positions with respect to the broader group of
products that compete — that is, those which are directly competitive or substitutable. The US clarifies
that it wants the Panel to find that "all imported distilled spirits are directly competitive or
substitutable with all Philippine distilled spirits.” Here, the Panel has a more difficult task. Where is
the evidence that a spirit made from nipa competes directly with Scotch whiskey, or other non-sugar-
based products for that matter? And, do we really believe that a Philippine consumer of a Remy
Martin brandy would be willing to substitute an 80 peso bottle of Ginebra San Miguel? Does that
sound right to us? Is this the type of direct competition and substitutability that the Appellate Body
described as being alternative ways to satisfy the same demand? We do not think so, and we do not
think that there is enough evidence for the Panel to simply conclude that all imported distilled spirits
are directly competitive or substitutable with all Philippine distilled spirits.

6. And, the Philippines has provided substantial evidence that the competition is very low or
non-existent, and does not rise to the level of "direct” competition for the purposes of Article 111:2.
The major points are these:

@ The price data, combined with data regarding income levels throughout Philippine
society, shows that the cheapest of the non-sugar-based products are priced — on a net
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price basis -- at a level beyond the means of the vast majority of Philippine
consumers. In other words, any price proximity occurs at an income level above
what the vast majority of the population can afford. If consumers cannot afford the
products, there is no meaningful competition or substitutability, and especially not the
type of direct competition that the Appellate Body has characterized as competing
products offering consumers alternative ways to satisfy the same demand.

(b) The price elasticity analysis shows very low levels of substitution, even among the
small part of the population who have the ability to choose. Non-price factors appear
to be strong in that small segment of the population that prefers internationally-
branded non-sugar-based spirits. This is not surprising; instead, it is common sense
validated by an econometrics analysis.

©) In these circumstances, any differences in tax rates is not meaningful. It has no
market affect. What is the meaning of a 5, 10, or 20 per cent difference in tax treat on
products that do not compete? Nothing. Which is why Article 111:2 requires direct
competition before any difference in tax treatment is considered to be a violation.

(d) Finally, the tax measure at issue is not designed to afford protection. Let us not
forget that the current system replaced a system that distinguished between imports
and domestic products, or that imports of sugar-based ethanol are significant and are
taxed at the Section 141(a) rates. The record also shows that rum imports are taxed at
the Section 141(a) rates. If one were to design a tax to afford protection, it would not
look like this.

7. So, what is the purpose of this tax measure, with all of its idiosyncrasies and quirks? Simply
stated: to raise revenue, to avoid tax evasion or underpayment, and to establish a progressive tax
system on liquor. The other parties have indicated that they have no problem with a specific tax
system, or the notion of specific taxes being applied in a progressive manner to different price tiers.
This is what the current system does, without discriminating in the terms of Article I11:2.

We take this final opportunity to thank the Panel and the Secretariat for its consideration of this issue,
and we thank the representatives of the other parties for their work.
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ANNEX F-3

EXECUTIVE SUMMARY OF THE OPENING ORAL STATEMENT OF THE
EUROPEAN UNION AT THE SECOND SUBSTANTIVE MEETING

The EU initially emphasized that, as times goes by, the discrimination against imported spirits
in the Philippines becomes even worse. In fact, as of 1% January 2011, pursuant to Republic Act
No. 9334, the excise rates for spirits have all been increased by 8%. This means that also the price gap
between domestic and imported spirits has widened. The noted that Article 111:2 is a key provision of
the GATT and its importance was in fact recognised in the recent Panel Report in Thailand —
Cigarettes, in which the Panel stated stressed that "the national treatment obligation must be
interpreted strictly".

Fundamentally, the EU finds that there is one issue which stands out from the different legal
and factual aspects the Panel will need to examine and adjudicate upon. In very simple terms, it could
be put as follows: is a brandy like another brandy? Does vodka compete with gin? The European
Union believes that there is ample and un-rebutted evidence in the file which points unquestionably to
one clear answer to the above questions. It is the answer which, most probably, the overwhelming
majority of ordinary men and women in the street would have given, without even looking at any
evidence. However, since common wisdom is not enough in a DSU procedure and the burden of proof
rests upon the applicants, the EU and US produced a very rich, meticulous and exhaustive evidentiary
framework.

It appears to the EU that the Philippines' SWS does not contain any new issues of law or fact.
Essentially, it reiterates the arguments illustrated in previous submissions. Interestingly, in
paragraph 25 of the SWS, the Philippines summarizes the alleged differences between spirits distilled
from the designated materials and spirits distilled from the non-designated materials with one chart.
The EU showed that, already in the record, there was sufficient evidence that each of the "steps"
identified in the chart is not correct. In other words, the Philippines took some differences which may
exist between certain local products and certain imported products and pretended that they apply to all
domestic products with respect to all imported products. The EU also showed that analogous
differences exist between different imported products and this is necessarily so because the products
subject to these proceedings are differentiated products, not commodities. Minor differences between
the products must exist in such a market. However, these minor differences are essentially not due (or
not only due) to the raw material used for the distillation, but to a variety of reasons.

So, to put it in very simple terms, it is the opinion of the EU that one cannot put on one side
all spirits from the designated raw materials and on the other side all spirits from other raw materials.
This grouping does not work. From whatever perspective one would look at these two groups (e.g.
production process, cost of the product, physical characteristics of the product etc.) there will always
be some spirits produced from e.g. sugar cane that have more in common with some spirits produced
from e.g. grape wine and vice versa. Not a single criterion of analysis would allow you to divide
spirits on the basis of the designated raw material.

In this context, the EU recalls that, as the Panel in Thailand — Cigarettes emphasized, the
language of Article 111:2, first sentence, does not indicate that "all" imported products should be found
like "all" domestic products. The Panel did not consider that a comparison between "all" imported
cigarettes and "all" domestic cigarettes was required for the analysis of likeness under Article I11:2,
first sentence. It thus examined whether the Philippines had established with supporting evidence that
the imported cigarettes at issue were like at least some domestic cigarettes. Therefore, in essence, in
the present case, the co-complainants would have met their burden of proof and substantiated their
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claims under Article I11:2 insofar as they have shown that some Filipino spirits are similar to some
imported spirits and that Excise Tax Regime treats them dissimilarly.

Examining in detail the chart, the EU in the first place observed that it is untrue that different
raw materials result in different physical characteristics. In fact, the Philippines acknowledged that
even if this step were true for other types of spirit (quod non), at least with regard to vodkas this
would be incorrect: vodkas all have identical or very similar physical characteristics. This was only an
example taken from the SWS of the Philippines. In fact, in its SWS, the EU mentions are several other
statements made by the Philippines in which it has conceded that in many cases different raw
materials do not result in different physical characteristics. In addition, the EU also showed that two
products made from two different raw materials (Filipino sugar cane whisky and Canadian rye
whisky) have very similar levels of congeners. So, apart from being virtually identical in 99% of their
composition (water and ethanol), these two products are similar also with regard to the residual 1%.
On the contrary, when the EU compared Canadian whisky with a malt Scotch whisky, it showed
differences in congeners which were much more significant than those between Canadian whisky and
Filipino whisky. Lastly, the EU finded it curious that, only a few months ago, in the Thailand -
Cigarettes panel proceedings, the Philippines argued (and the Panel accepted) that local and domestic
cigarettes had similar physical characteristics in spite of being made from different varieties of
tobacco and in spite of the fact that they contain different flavouring additives.

In the second place the EU observed that different raw materials do not involve different
production processes. In fact, the Philippines admits that any vodka is "always distilled to the point of
making a neutral spirit to which no additional ingredients need be added”. Also, any vodka is
produced through charcoal filtration. Similarly, the Philippines confirmed that imported gins too are
distilled to the point of making a neutral spirit and that imported gins, just like domestic gins, are
always flavoured with juniper berries. With regard again to distillation, the EU wondered whether the
Philippines is arguing that distilling alcohol from camote/sweet potato involves a substantially
different process from distilling alcohol from normal potato. Indeed, spirits distilled from these two
very similar root vegetables are subject to very dissimilar tax rates. In this context, the EU recalled
that Filipino spirit producers do not use only sugar cane for their alcohol production, but also other
raw materials (including in fact camote/sweet potato) as confirmed in Ginebra San Miguel's 2009
Annual Report (Exhibit EU-105). Moreover, the EU noted that the Philippines' "Old Captain 12 Years
Old Superior Rum™ is produced by pot distillation, just like French cognac. On the other hand,
Philippines' "Ginebra San Miguel" is produced through continuous distillation, similarly to Scotch
grain whisky. Lastly, with respect to ageing, the EU indicates that both domestic "White Castle 5
Years Old Whisky" and "Napoleon VSOP Brandy", and imported "Johnny Walker Whisky" and
"Fundador Brandy" are aged in oak barrels.

In the third place, the EU contends that different raw materials do not involve different time
durations. In fact, it pointed out that fermentation of grape wine or wine (which is the basis of many
imported spirits) is a process that is simpler and faster than fermentation of sugar cane (which is at the
basis of most Filipino spirits). At the same time, generally imported vodkas and gins reach the market
shortly after distillation. No additional substantial process is needed in the production of these spirits.
On the contrary, a Filipino customer needs to wait several years for some local products which are
aged.

In the fourth place, the EU stressed that it is incorrect to argue that different raw materials
results in different production costs. In fact, production processes vary and those required to produce
some spirits from the designated raw materials are not necessarily less costly and/or simpler and/or
shorter. Producing, for example, a brandy or a rum which is aged for several years in an oak barrel is
more expensive than producing a brandy or rum which is not aged. Several Filipino brandies and rums
are in fact aged and numerous imported grape wine or fruit brandies or rums are not aged.
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In the fifth place, the EU observed that different raw materials do not result in different
distribution systems. Firstly, the EU referred the Panel to its FWS in which it has highlighted the
similarity of the distribution network (i.e. the system of wholesalers and distributors) between
domestic and imported spirits. With regard to the points of sale, then, the EU addresses firstly the
Philippines' statement according to which one of the surveys they conducted showed that not a single
sari sari store carried non sugar-based spirits”. The EU emphasized that the other survey conducted by
the Philippines (Exhibit PH-55) showed that some sari sari stores do indeed sell some imported
brands. In fact, among the imported spirits mentioned under the categories "usually carry”, "usually
kept in stock™ and even under "most popular brands" appear (and often for more than one shop):
"Fundador Brandy", "Alfonso | Brandy", "Absolut VVodka", "Johnny Walker Whisky", "Hennessy
Cognac". However, the EU found it obvious that sari sari stores sell mainly local products, since these
shops have limited shelving space and predominantly serve low-income customers. Therefore, it is
normal that sari sari shop-owner prefer to store and offer to their low-income customers low-taxed
products rather than high-taxed products. In this regard, the EU observed that the Philippines was
once again making the mistake they had repeatedly made throughout these proceedings: attempting to
justify the discriminatory measure by pointing to the very negative effects produced by the measure.
In any event, leaving aside the aspect of sari sari stores, the EU pointed out that to the extent that
supermarkets sell all spirits side-by-side, as do many restaurants, bars, pubs and catering companies,
the Philippines' argument is clearly unfounded. In this regard, the EU noted that in its Opening
Statement, the Philippines acknowledge that there is a partial overlap of the sales channels.

In the sixth place, the EU believed that different raw materials do not result in different
marketing techniques. The EU firstly noted that in previous submissions, the Philippines has only
included vague assertions on this aspect without no supporting evidence. On the contrary, the EU
stressed that it has shown that both foreign and Filipino spirits producers have largely similar
television and press advertisements and that they develop and market new products following the
same global trends.

The EU also referred to additional examples of similar marketing strategies: sponsoring sports
events (Exhibit EU-106); having famous actresses and singers sponsoring their products
(Exhibit EU-107); producing sponsored calendars with top models (Exhibit EU-108); organising
itinerant tasting and promotion events (Exhibit EU-110) or seminars and competitions in cocktail
mixing (Exhibit EU-111). The EU also emphasized how press advertisings are sometimes
extraordinary similar (see Exhibit EU-109).

In the seventh place, according to the EU, different raw materials do not result in different net
retail prices. At the outset, the EU recalled that imported spirits pay customs duties ranging between
10 and 15% ad valorem and noted that these significant duties are not taken into account when the
Philippines speaks of "net retail prices" of spirits. Moreover, the EU added that since importers can
only sell minimal quantities of their products, they incur disproportionate marketing, distribution and
logistics costs, unlike local producers. It stressed that the importance of economies of scale, apart
from being recognised by established economic literature, is also openly voiced by Ginebra San
Miguel. In spite of being the absolute market leader in the Philippines (accounting for around half of
the overall market for spirits) its CEO affirms that they need to sell more products year after year to
achieve economies of scales — volumes to obtain more resources to pursue further growth
(Exhibit EU-112). In this context, the EU also observed that a recent study reveals that, on a global
basis, beverages companies (including spirits producers) have been acquiring or partnering with other
beverages companies outside their core product segments (e.g. in the soft drinks or fruit market
segments) in order to realise economies of scale (Exhibit EU-113). As its 2009 Annual Report reveals,
also Philippines' Ginebra San Miguel has recently done so, by integrating the non-alcoholic beverage
business (NAB) into the alcoholic-beverage business (Exhibit PH-105). In the opinion of the EU, this
shows that Filipino spirits producers follow world trends not only when it comes to, for example,
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marketing their products or developing new ones, but also with regard to corporate strategies. In
addition, the EU emphasized that large evidence demonstrates that, already now, several imported
spirits show a price which is comparable to that of their domestic counterparts. And this is the case
both in on-premises outlets and in off-premises outlets.

The EU then reiterated its doubts on the completeness, correctness and accuracy of
Exhibit PH-77. Among other things, the EU noted that this third version of the price survey still
lacked some important data. In fact, the net retail price of some imported spirits was missing from the
document. This is considered a particularly serious flaw insofar as some of these spirits are precisely
the least expensive spirits imported into the Philippines' market. And this omission seemed also
inexplicable given that the document does indicate the average retail price (i.e. price including taxes),
and the Philippines cannot ignore the tax applied on those products, since tax rates are provided for in
its legislation. The EU then went on to give a few examples of imports where no net retail price is
indicated and which concerned brands among the lowest-priced imported spirits in the Philippines.
Furthermore, the EU noted that also some local spirits are missing from the list. In particular, the
absence of "Tanduay Centennial Rum" is quite remarkable since this domestic product is one of the
most expensive spirits sold in the Philippines. In any event, according to the EU, if one looks at those
products which are mentioned in Exhibit PH-77 and whose net retail price is in fact indicated, one
would see that numerous imported products have prices comparable to their domestic counterparts.
The EU then gave several examples of those spirits with comparable prices.

In this context, the EU adds two small points. In the first place, the EU notes that in
paragraph 18 of its Opening Statement, the Philippines agreed that there is already now some pricing
overlaps of imported and domestic spirits. In the second place, the EU observes that in paragraph 35
of its Opening Statement the Philippines stated that the cheapest imported spirit brand has a Net Retail
Price ("NRP™) of around P. 150. However, the EU noted that in Exhibit PH-77 there were imported
spirits with a NRP below P. 150.

In conclusion, the EU found the illustrative chart presented by the Philippines manifestly
wrong. An overwhelming amount of evidence disproves every single assertion made in that chart. In
this context, the EU recalled that it has also shown that Filipino domestic regulations e.g. on
distribution and drunk driving do not distinguish between different types of spirits, even if the
Philippines contested the relevance of this aspect. The EU noted that the Panel in Thailand —
Cigarettes appears to agree on this point since it concluded that imported and domestic cigarettes
were "like" also on the basis of the fact that all cigarettes were subject to "the same domestic
regulations on advertising, marketing, distribution, as well as labelling".

The EU concluded on likeness by noting that all the evidence shows that that what previous
Panels have found in past cases appeared wholly correct also with regard to the Philippines. The EU
did not find it surprising since a bottle of vodka remains a bottle of vodka wherever it is purchased. In
fact, the purchaser will drink it in the same manner, on the same occasions, and for the same reasons
vodka is drunk everywhere in the world. Whether this vodka was distilled from potato, sugar cane,
grain, grape wine or camote is something that the average customer will not even be aware of, and
certainly will not affect his/her choices.

Having dealt with the main issues arising from the case, the EU pointed again to the
inexplicable requirement that, in order to benefit from the low and flat tax rate, the raw materials must
be produced commercially in the country where they are processed into distilled spirits. This
additional condition further aggravates the discriminatory nature of the measures at issue. Indeed,
whether a spirits distilled from one of the designated raw materials can or cannot benefit of the low
tax rate depends only on whether or not the climate or agronomic conditions of the country where it is
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produced allow for a commercial production of that raw material. This means that two products which
may be identical might be treated differently only by reasons of their place of origin.

The EU gave a concrete example to show its argument and stressed that it fails to see the
logic of this requirement and how the Philippines can argue that the Excise Tax Regime is origin-
neutral and non-discriminatory. Lastly, the EU pointed out that, in response to Question 20 from the
Panel, the Philippines had stated that with the exception of sugar cane and cassava, the distilled spirits
made from the remaining Section 141(a) materials were not produced in commercial quantities in the
Philippines; their production being limited to artisanal producers. The EU therefore wondered whether
spirits distilled from, for example, coconut (like 'Lambanog’) are wrongly taxed at P.13,59 and
whether Ginebra San Miguel's products should be pro rata taxed at higher rates when produced from
camote. Concluding on this point, the EU emphasized that the major problem under WTO rules was
the distinction between spirits produced from the designated raw materials and spirits produced from
the non-designated raw materials. This is what results in a discrimination prohibited by Article 111:2.
Yet, this additional requirement on the production of the raw materials (like, for instance, the fact that
many rums, in spite of being produced from sugar cane are still subject to the higher tax rates) was
just an additional proof that behind the system there is pure and simple protectionism.

The EU further observed that in its SWS the Philippines did not elaborate at all on the
tentative justification it had raised during the first hearing and which concerned the alleged
effectiveness of the fiscal treatment. The EU pointed out that in the Thailand — Cigarettes case, the
Panel correctly rejected a similar argument advanced by the defendant, noting that, in case, it could
have only examined it under Article XX, but that the defendant had not raised an Article XX defence.
The case is similar to the current dispute since the Philippines has confirmed more than once that no
Avrticle XX defence has been raised.

In conclusion, the EU observed that, beyond the several and key commonalities between these
previous three alcohol cases and the present one, there were two dissimilar features in the latter. In the
first place, in past cases, the tax differential between domestic products and imported products was of
a lower magnitude. Never has a panel examined an excise tax on alcoholic products which could be
more than 43 times higher than that levied on similar domestic products.

In the second place, and importantly, in past cases there was usually one typical or traditional
domestic spirit (shochu, soju, or pisco) which was fiscally favoured over all other spirits. For all other
types of spirits, and with the exception of the Japan — Alcohol dispute, normal competition could
exist, irrespective of the origin of the products. This is not the case in the present dispute. In the
Philippines, all domestic spirits (whatever the type, alcohol content, price, etc.) are favoured over
virtually all imported products. It is hard to imagine a tax system which is more discriminatory than
this one. And, in fact, the EU did not find it surprising that this tax system had virtually annihilated
foreign competition, squeezing all imported brands into an insignificant 2-3% of the overall spirits
market.
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ANNEX F-4

EXECUTIVE SUMMARY OF THE CLOSING ORAL STATEMENT OF THE
EUROPEAN UNION AT THE SECOND SUBSTANTIVE MEETING

In the first place, the EU noted that there was some agreement between the Parties on the
facts of the case. In this regard, the EU stressed that it was important to distinguish between facts and
legal characterisation of facts. The complainants must adduce sufficient evidence to support the
statements of facts which they make. Legal characterisation is, on the other hand, a step beyond that,
and it is a question of judgment which the Panel is here to adjudicate upon.

In the second place, the EU noted that Mr. Allen of the Filipino Delegation confirmed several
times that the raw materials that benefit of the low tax rate are those that “"grow well in the
Philippines”, "are cheap in the Philippines”, "are easily available in the Philippines”. On the
contrary, raw materials which are "expensive in the Philippines" such as grape wine are not among the
designated raw materials. This confirms what the EU has been arguing since the beginning: the
measures at issue are designed and applied "so as to afford protection to domestic production”. In this
context, the EU added that the fact that the measures at issue replaced a measure which was openly
discriminatory did not constitute a defence. On the contrary, the EU recalled that in past disputes the
fact that a WTO Member replaced a measure which was overtly discriminatory with one which was
only de facto discriminatory was considered as a factor showing the willingness of that Member to
prolong the effect of the overtly discriminatory measure (e.g. Panel Report in Australia — Automotive
Leather (21.5)).

Finally, the EU emphasized that the test proposed by the Philippines in its Closing Statement
(that is, the co-complainants would need to show that all imported products are substitutable with all
domestic products) was incorrect and went against established jurisprudence. In fact, for a breach of
Avrticle I11:2 GATT is enough that some foreign products are like or substitutable with some domestic
products and are not treated equally. This meant that the EU would not need necessarily to prove that
e.g. a nipa liqueur competes with "Hennessy Cognac" or "Talisker Scotch Whisky". The EU would
have made its case and established a violation of Article 111:2 if it proves that, e.g., Gran Matador
Brandy competes with Fundador Brandy.
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ANNEX F-5

EXECUTIVE SUMMARY OF THE OPENING ORAL STATEMENT OF THE
UNITED STATES AT THE SECOND SUBSTANTIVE MEETING

1. We are now in the later stages of the litigation process, and the issues are clear. As the
Philippines stated in its second written submission, it is indeed a moment to reflect.

A. THE UNITED STATES CLAIMS CONCERN PARTICULAR MEASURES OF THE PHILIPPINES, NOT
ITS FISCAL POLICIES OR ECONOMIC DEVELOPMENT

2. The United States requested this Panel to examine two specific claims under the General
Agreement on Tariffs and Trade 1994 ("GATT 1994"), with respect to particular tax measures of the
Philippines. The question before the Panel is whether the Philippine tax system for distilled spirits is
inconsistent with the Philippines’ WTO obligations under the first and second sentences of
Acrticle I11:2 of the GATT 1994.

3. The US claims make no statement on the Philippines' broader fiscal policies, its needs, or
what specific changes the Philippines should adopt to its tax system. All the parties to this dispute —
including the Philippines — recognize that, as the Appellate Body in Japan — Alcohol stated:

"Members of the WTO are free to pursue their own domestic goals through internal
taxation or regulation so long as they do not do so in a way that violates Article 111 or
any of the other commitments they have made in the WTO Agreement."

4. However, the Philippines' defense of its measure neglects the second part of that citation — the
one which is critical to the parties' claims: so long as they do not do so in a way that violates
Article 111 or any of the other commitments they have made in the WTO Agreement.

5. In the first paragraph of its most recent submission, the Philippines states that the “central
issue” before the Panel is "whether Article I11 of the GATT 1994 should be interpreted and applied in
a way that prohibits the Philippines from following a fiscal policy that best fits its needs.” To the
contrary, that is not the central issue in this dispute: the central issue is whether the Philippine
measures are consistent with its WTO commitments.

6. In our statement today, the United States will discuss several specific aspects of the Philippine
arguments:

o First, the Philippines' grouping of distilled spirits into "sugar based" and "non sugar based"
does not accurately reflect its measures or its own arguments;

e Second, Article Il of the GATT 1994 does not require a showing of discrimination in a
"majority" market segment;

o Finally, the size of the tax differential between imported and domestic products is sufficient to
determine whether the differential is "de minimis".
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B. THE PHILIPPINES' "SUGAR-BASED" AND "NON-SUGAR-BASED" TERMS DO NOT ACCURATELY
REFLECT ITS MEASURES OR ITS OWN ARGUMENTS

1. The measures favor alcohol produced from several typical Philippine raw materials —
not just "'sugar"*

7. From its very first submission to this Panel, the Philippines has used the terms "sugar based"
and "non sugar based" broadly to describe two groups of distilled spirits sold in the Philippines. But
these terms not only are very rough shorthand for products of the different raw materials favored by
the Philippine measures, they also are misleading in the context of the Philippine economic
arguments.

8. The Philippines acknowledges that "sugar-based" is not a precise description of the criteria its
measures use to distinguish between products. That much is true.

9. Section 141 of the Philippines' Internal Revenue Code neatly divides the universe of distilled
spirits into two categories "A" and "B". "A" describes lower-taxed products and "B" includes
everything else.

10. The measures do not define the products eligible for inclusion in Category "A" and therefore
entitled to the lower tax rate as "low cost" or "sugar-based.” Rather, it has two specific requirements.

11. First, a category A product must be manufactured from one of six different raw materials —
nipa, coconut, cassava, camote, buri palm, or sugar cane. As the complainants have shown, about the
only thing these materials have in common is that they are produced in the Philippines.

12. Second, the raw material must be commercially produced in the country where the distilled
spirit is manufactured. The Philippines has described how this does not require that the raw material
actually be produced in the Philippines; yet the United States is not claiming that it does. Rather, as
the United States has explained, this requirement further limits the imported distilled spirits that might
qualify for favorable tax treatment and prevents producers in many Members from being able to
qualify for the lower tax rate even if they use one of the favored raw materials. For example, a
distilled spirit made from palm or camote fails to qualify for the low tax rate if the producer is unable
to show that it is located in a country that commercially produces palm or camote. Any Philippine
producer, on the other hand, need not worry about this requirement because all the favored raw
materials are produced in the Philippines.

13. In short, category "A" is a proxy, not for "sugar based," but for "local.” In fact, this is evident
from the annexes in the Philippines' own regulations, which repeatedly refer to products classified
under category "A" as "local". It is important to take a step back from the submissions and consider
this terminology, because the Philippines' defense of its measures depends on accepting the premise
that its measures are designed to provide more favorable tax rates to preserve the affordability of
certain distilled spirits — in fact, its measures are designed to provide lower taxes to local products, i.e.
protect domestic production.

2. Notwithstanding differences in raw materials, imported and domestic products are
"like' or "'directly competitive or substitutable™

14. When the Philippines examines physical differences between imported and domestic
products, it focuses almost exclusively on attributes of the raw materials. Yet even as it claims that
products made from different raw materials are distinguishable because there is an "inextricable link"
between a product and its raw materials, it acknowledges that there is "some comparability” between
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products made from different raw materials, and that additives may be added to sugar cane products to
"create a flavor comparable to the flavor of a non-sugar-based spirit."

15. Indeed, in the Philippines, raw materials are reduced to ethyl alcohol, a "neutral spirit" for
which the attributes of the raw material have been eliminated as much as possible. Ethyl alcohol can
be made from the sugars of any raw material, as pointed out by the responses to the Panel's first
question to the parties. In the Philippines, this stripped down, neutral product is transformed into
more recognizable consumer products through the use of additives. As the Philippines noted with
regard to whiskey in its first written submission, "the original flavour of the sugar material is
extinguished as much as possible” and "local distillers add the relevant flavourings and ingredients” to
neutral spirits "to generate the taste of whiskey".

16. Unlike the products at issue in Japan — Alcohol, which were not reduced to a neutral spirit
only to have flavors added to produce the final product, in the case of the Philippines, the products are
reduced to a neutral ethyl alcohol, which is then used to produce a variety of products that are like or
directly competitive or substitutable with imported products. To the extent there is a link between a
distilled spirit and its raw material, Philippine producers have done their best to break it.

17. The nature of the Philippine products at issue also informs the structure of the particular
measures at issue. Unlike measures such as those examined in earlier alcohol tax disputes that
protected one "type" of distilled spirit such as sochu or pisco, the Philippine tax system enables
Philippine producers to make essentially any type of end product and enjoy favorable tax treatment, as
long as they start with a stripped down, neutral spirit made from the right kind of raw material. The
examples provided by the complainants — including information regarding labels, store displays, end
use, etc. — show that the types of products that Philippine producers create from neutral spirits made
from local raw materials are essentially the same type of products that importers offer to Philippine
consumers.

18. The United States has presented evidence to the Panel demonstrating the similarities between
imported and domestic products in the Philippine market. The United States has also provided
evidence demonstrating how the measures apply to these products. The measures cover all types of
distilled spirits, and group together products from local raw materials in one category, and all other
products in another. Accordingly, the United States has provided evidence with respect to different
types of products (such as whiskey and gin) from both categories, demonstrating that imported and
domestic products are like and directly competitive or substitutable and that the measures accord less
favorable treatment to imported products.

3. The Philippine measures do not distinguish between products based on price

19. The Philippines uses the term "sugar based™ not only as shorthand for the longer list of six
local raw materials named in its measures, but also in its arguments concerning the purported lack of
competition between domestic and imported products due to differences in price. These arguments
are equally flawed.

20. As an example, at paragraph 53 of its second written submission, the Philippines asserts that
the "price differential between non-sugar-based distilled spirits and sugar-based distilled spirits
compared to the income of the great majority of Filipinos prevents consumers from the majority
market from considering non-sugar-based distilled spirits as an ‘alternative way[] of satisfying a
particular need or taste." Yet the Philippine measures discriminate on the basis of raw material, not
price. In fact, the only differentiation by value included in the Philippine measures is the three
progressively higher rates applied to products not made from local types of raw materials.
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21. Indeed, if the measures were designed to favor consumers of a certain income level or
purchasing power, there would be no reason to structure the tax around the raw material used to
manufacture the distilled spirit — the measure could just distinguish between products based on their
price without regard to raw material.

22. Two things are clear: the Philippines applies lower taxes to products made from local raw
materials, and Philippine producers go to great lengths to obscure the differences between products
manufactured from different raw material sources. The raw materials that make products eligible for
favorable treatment under the Philippine measures do not distinguish between products that are not
like, but distinguish between products that are domestic and imported. The measures "afford
protection to domestic production™.

4. The Philippine tax measures are difficult to administer

23. The Philippines has made several points about administrative capacity — suggesting that the
current system may be justified or necessary as a matter of what is feasible for its government in order
to meet its objectives. These assertions, when one looks at the measures themselves, simply do not
ring true.

24, The tax system imposed through the Philippine measures is actually extremely complicated.
The system is set out not only in the basic provisions of the Internal Revenue Code, but also in a
number of regulations predating and subsequent to the 2004 law, as well as implementing annexes.
These measures set out in detail, brand by brand, applicable tax information involving assessments of
raw material, price, and alcohol content. In addition, to maintain currentness, the Philippine measures
provide for regular surveys.

25. It is not particularly obvious how the system works, and the Philippine differentiation of
products based on raw materials — when the price information is also collected and employed — adds
an additional layer with no apparent purpose except the protection of its domestic industry.

26. Moreover, the repeated updates to one of the Philippines’ key exhibits bears scrutiny in light
of its assertions about administrative capacity. The Philippines has updated Exhibit PH-19 twice,
once of its own accord and then, at least in part, apparently in reaction to specific data highlighted by
the complainants.

27. The data in the exhibit are the kind of information the Philippine government is apparently
supposed to keep track of simply in order to maintain its current system. Yet in the context of the
current dispute, the exhibit with this cross section of products — not even all products as listed in the
multiple regulations and annexes of the Philippine measures — has been beset with problems. Plainly
it is not a simple task to keep all this straight.

28. We would like to make one additional point about the "corrected" exhibit. The Philippine
correction changes the information that the United States used to identify a product that — but for the
discriminatory taxation imposed by the Philippines — would be less expensive than a domestic product
of the same type. Even setting aside this one example does not disturb the larger point the United
States was making: the Philippine "sugar based" and "non-sugar based" categories are not reasonable
proxies for affordable versus expensive products, nor are its markets so segmented as to prevent
competition between imported and domestic products.

29. There are domestic products in the Philippine market at higher costs, and also a range of
prices for imported products. Even the "corrected" Exhibit-77 includes relatively higher-priced
domestic brands (e.g. Napoleon VSOP) and relatively lower priced imports (e.g. Myers Rum Original
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Dark). The range of prices in the Philippines own regulations also is revealing. For example,
Revenue Regulations 23-2003 lists net retail prices for a long list of imported brands, including low-
price (e.g., Cherry Brandy Walsh at 61.43 pesos, net of taxes, for 750 mililiters and Jose de Soto
Brandy de Jerez Solera, at 185 pesos, net of taxes, for 700 mililiters) along with high-price brands like
Hennessy cognacs. The regulations also reflect higher-priced domestic brands such as Napoleon
VSOP (with a price net of tax for 750 mililiters of 127.98 in Revenue Regulation 02-07 of 1997).

C. A FINDING OF WTO-INCONSISTENCY UNDER ARTICLE IIl oF THE GATT 1994 DOES NOT
REQUIRE A SHOWING OF DISCRIMINATION IN A "MAJORITY" MARKET SEGMENT

30. The United States would now like to draw the Panel's attention to another aspect of the
Philippine approach that is not consistent with the GATT 1994. The Philippines argues, particularly
in its most recent submission, that the United States must show competition among imported and
domestic products in the "majority"” of the Philippine market in order to demonstrate that imported
products are directly competitive or substitutable with local products.

31. There is no such requirement in Article I11 of the GATT 1994, nor is the Philippine position
supported by the reasoning of prior panels or the Appellate Body. First, prior panels have been clear
that latent, or potential, demand is a consideration in determining whether goods are directly
competitive or substitutable. Thus, the fact that a majority of Filipinos — or any Filipinos — might not
currently purchase imported distilled spirits does not mean that the products are not directly
competitive or substitutable. Further, the factors for whether goods are directly competitive or
substitutable focus on the goods themselves — particularly attributes like end-use. Under the
Philippine proposed interpretation, a Panel would discount the attributes of the goods themselves,
whether they are substitutes and how they would be used by consumers.

32. The United States notes that a measure may be WTO-inconsistent even where the products in
question are only substitutes for a subset of consumers. For example, suppose only 10% of Filipinos
drink distilled spirits at all — for those 9 million-plus consumers, WTO rules obligate the Philippines
not to discriminate against imported distilled spirits sold in the Philippines. As such, the Philippine
arguments about the "majority" market would not change the appropriate findings in this dispute, even
if they were valid. And even under the Philippine proposed approach, the Philippines implicitly
concedes that the imported and domestic distilled spirits compete in at least "part" of the Philippine
market since the Philippine references to a "majority” market concedes that there is a "minority"
market.

33. In understanding how the Philippine proposed approach proceeds from the wrong basis not
only legally but also economically, it may be helpful to consider the distilled spirits market in the
Philippines generally as it is affected by the tax measures. In response to the Philippines'
characterization of its majority market as lower-income consumers, and, by assumption, consumers of
lower-taxed local brands, the United States would like to offer some further analysis of the Philippine
market.

34. The Philippine market is dominated by less expensive domestic brands. Imported brands are
largely absent at any price point. According to the Philippines, the reason for this is the low
purchasing power of the majority of Filipino consumers. However, a closer look at the brands sold in
the Philippines bears out the significant barrier that the Philippine taxes present to importers seeking
to sell products at a lower price point in the Philippines. The lack of imported brands at the lower end
of the price spectrum should not signify that they do not have potential to do so.
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35. The top five brands (all domestic) accounted for 86% of the Philippine market in 2010.
While price, as measured in cost per liter, will vary according to package size, brand and retail outlet,
the mid-point of each brand was between 80 and 116 Pesos per liter.

36. With 86% of all volume selling well below 250 Pesos per liter, the low end segment of the
Philippine market is clearly important.

37. As of 2011 the excise tax on spirits produced from favored raw materials was only 14.68
Pesos per proof liter, while the lowest possible excise tax on other products was 158.73 Pesos per
proof liter.

38. For almost every individual brand in the top 86 percent of sales, the difference between the
domestic tax and the tax that would be paid on a comparable imported brand is more than 50% of the
retail price. For 13 of the 23 brands the difference between the tax on domestic and imported distilled
spirits is more than 80% of the retail price. The simple average is 73%.

39. The impact of the tax on imported products is clearly a barrier to imported products seeking
to sell at a lower price point. For example, if a brand were imported at the same supplier price as
Ginebra San Miguel, it would sell for 86 Pesos per liter if the domestic tax were applied. However,
the higher tax rate would add 115 Pesos to the retail price. Thus, an imported product would have a
retail price of 201 Pesos per liter — 133% higher than the domestic brand.

40. Clearly, the excise tax on imports currently precludes imported products from competing with
domestic brands in this segment of the market. The Philippine measures create significant price
differences for these products. On the Philippines' theory of showing competitiveness in the majority
market, imported products would need to have made further progress in market penetration already,
simply to make a case under the national treatment provisions of the GATT 1994.

41. The United States offers this information to demonstrate the challenge that the Philippine
taxes present to importers whose products are subject to higher taxes. Beyond these taxes, the
Philippine market presents significant opportunities for imports. There is a generally well-developed
market for distilled spirits in the Philippines. Consumer choices have changed over time, showing
dynamism in the market. For example, Philippine consumers switched from gin to brandy in
significant volumes between 1999 and 2009, even though brandy was consistently priced at levels
much higher than that of gin. And Philippine producers continue to introduce new vodkas and
whiskies into the market, including premium brands.

D. THE SIZE OF THE TAX DIFFERENTIAL BETWEEN IMPORTED AND DOMESTIC PRODUCTS IS
SUFFICIENT TO DETERMINE WHETHER THE DIFFERENTIAL IS "DE MINIMIS"

42. Finally, the United States would like to make a few comments on the Philippine proposed
approach to "de minimis™ and "direct competition”.

43. A finding that a measure is WTO-inconsistent under the second sentence of Article 111:2 of
the GATT 1994 requires a showing that the difference in taxation between directly competitive or
substitutable products is more than "de minimis." The Philippines argues that "de minimis" is a
market-based concept.

44, By this, the Philippines means that the Panel should examine whether the difference in
taxation between the so-called "sugar based" and "non sugar based" distilled spirits affect consumers'
choices. This reading could lead to extreme results — for example, a Member could have an explicitly
discriminatory measure and, so long as the measure was put in place before there was significant
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import penetration, the Member could with impunity use that measure to prevent imports from
competing on an equal footing and gaining market share.

45, The Philippines claims that one cannot use the size of the tax differential to determine
whether it is "de minimis" — but this plainly does not make sense. The tax rates concerned are at the
heart of its measures, and indeed, past panels have found that the size of the tax differential alone may
be sufficient to show that the discrimination under a measure is more than de minimis.'*

46. Accordingly, the US suggestion that the Panel focus on the size of the differential is sound.
Here, again, focusing on the specific Philippine measures, the tax per proof liter for products not made
from local types of raw materials is from ten to forty times higher than that applied to local raw
materials and dwarfs the price differentials found to be over "de minimis” in other disputes on
Article I11:2 of the GATT 1994.

47. The Philippine approach is similar to a "trade effects"” test, as the United States described in
its response to questions from the Panel and in spite of the Philippine claims to the contrary. In this, it
is similar to the Philippine approach on the issues of like product and directly competitive or
substitutable products — that is, if consumers might not purchase more imports in the absence of the
discriminatory tax, the products are not substitutes or like for the purposes of GATT Atrticle I11.

E. CONCLUSION

48. To conclude our remarks this morning, the United States would ask the Panel to reflect on the
interpretation of the measures which makes the most sense. The Philippine approach would present
its measures as an easily administrable, progressive tax system for low-cost distilled spirits. The
United States sees a complex tax structure which effectively distinguishes between local and imported
products and taxes the imported products at much higher rates. The United States sees a group of
measures that afford protection to domestic production in breach of Article 111 of the GATT 1994.

192 Japan — Alcohol (AB), p. 29-30. See also Korea — Alcohol (Panel), para. 10.101.
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PHILIPPINES — TAXES ON DISTILLED SPIRITS

Request for the Establishment of a Panel by the European Union

The following communication, dated 10 December 2009, from the delegation of the European
Union to the Chairman of the Dispute Settlement Body, is circulated pursuant to Article 6.2 of the
DSU.

The European Union (the "EU") hereby requests the establishment of a panel pursuant to
Articles 4.7 and 6 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes ("DSU™) and Article XXIII of the General Agreement on Tariffs and Trade ("GATT 1994™).

This request concerns the excise tax regime in force in the Philippines with respect to distilled
spirits and more particularly the measures evidenced inter alia by the following legal provisions, as
such and as applied, in law and in fact, insofar as they relate to distilled spirits:

- Section 141 of the National Internal Revenue Code of 1997 (Republic Act No. 8424,
an Act amending the National Internal Revenue Code as amended and for other
purposes, Official Gazette 1 June 1998, as subsequently amended, particularly by
Section 1 of Republic Act No. 9334, an Act increasing the excise tax rates imposed
on alcohol and tobacco products, amending for the purpose Sections 131, 141, 142,
143, 144, 145 and 288 of the National Internal Revenue Code of 1997, as amended);
and, to the extent relevant with respect to the implementing measures set out below,
Section 1 of the preceding and related Republic Act No. 8240, an Act amending
Sections 138, 139, 140 and 142 of the National Internal Revenue Code, as amended
and for other purposes (Republic Act No. 8240);

- Sections 3.1, 4 and 5 of the preceding and related Revenue Regulations No. 02-97
Governing Excise Taxation on Distilled Spirits, Wines and Fermented Liquors,
implementing the relevant provisions of Republic Act No. 8240;

- Section 1 of Revenue Regulations No. 17-99, Implementing Sections 141, 142, 143
and 145(A) and (C) (1),( 2), (3) and (4) of the National Internal Revenue Code of
1997 relative to the Increase or the Excise Tax on Distilled Spirits, Wines, Fermented
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Liquors and Cigars and Cigarettes Packed by Machine by Twelve Per Cent (12%) on
1 January 2000;

- Section 3 of Revenue Regulations No. 9-2003 Amending Certain Provisions of
Revenue Regulations No. 1-978 and Revenue Regulations No. 2-97 Relative to the
Excise Taxation of Alcohol Products, Cigars and Cigarettes for the Purpose of
Prescribing the Rules and Procedures To Be Observed in the Establishment of the
Current Net Retail Price of New Brands and Variants of New Brands of Alcohol and
Tobacco Products;

- Section 2 of Revenue Regulations No. 23-2003 Implementing the Revised Tax
Classification of New Brands of Alcohol Products and Variants Thereof Based on the
Current Net Retail Prices Thereof as Determined in the Survey Conducted Pursuant
to Revenue Regulations No. 9-2003;

- Sections A, B and C(2)(a) of Revenue Regulations No. 12-2004 Providing for the
Revised Tax Rates on Alcohol and Tobacco Products introduced on or before
31 December 1996, and for those Alcohol and Tobacco Products Covered by
Revenue Regulations No. 22-2003 and 23-2003, Implementing Act No. 9334; and

- Sections 1 to 9 of Revenue Regulations No. 3-2006 Prescribing the Implementing
Guidelines on the Revised Tax Rates on Alcohol and Tobacco Products Pursuant to
the Provisions of Republic Act No. 9334, and Clarifying Certain Provisions of
Existing Revenue Regulations Relative Thereto.

For each of the measures referred to above, this request also covers any amendments,
replacements, extensions, implementing measures or other related measures.

Section 141 of the National Internal Revenue Code of 1997 as amended and implemented,
provides in part as follows™®:

"Distilled Spirits. — On distilled spirits, there shall be collected (...) excise taxes as
follows:

(a) If produced from the sap of nipa, coconut, cassava, camote, or buri palm or from
the juice, syrup or sugar of the cane, provided such materials are produced
commercially in the country where they are processed into distilled spirits, per proof
liter, Eleven pesos and sixty-five centavos (P11.65).

(b) If produced from raw materials other than those enumerated in the preceding
paragraph, the tax shall be in accordance with the net retail price per bottle of seven
hundred and fifty milliliter (750 ml.) volume capacity (excluding the excise tax and
the value-added tax) as follows:

(1) Less than Two hundred and fifty pesos (P250) — One hundred twenty-six pesos
(P126), per proof liter;

(2) Two hundred and fifty pesos (P250) up to Six hundred and Seventy-five pesos
(P675) — Two hundred and fifty-two pesos (P252), per proof liter; and

103 National Internal Revenue Code of 1997 as amended and consolidated up to 1 March 2009.
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(3) More than Six hundred and seventy-five pesos (P675) — Five hundred and four
pesos (P504), per proof liter."

The Revenue Regulations referred to above, when setting out the excise tax rate applicable to
each brand of spirits introduced into the Philippines market, distinguish between "local distilled
spirits” (see, for example, Section A of Revenue Regulations No. 12-2004, referring to "Local
Distilled spirits Brands Produced from Sap of Nipa, Coconut, etc. covered by Section 141 ... ") and
"imported distilled spirits” (see, for example Section B of Revenue Regulations No. 12-2004,
referring to "Imported Distilled Spirits Brands Produced from Grains, Cereals, and Grains covered by
Section 141 ..."). The EU claims relate to the different excise tax rates applicable by the Philippines
to local and imported whisky, gin, brandy, rum or rhum, vodka and other distilled spirits.

Under Section 141 of the National Internal Revenue Code of 1997, and the other measures
referred to above, the Philippines establishes and applies a discriminatory excise tax regime that
adversely affects imports of distilled spirits (code 22.08) of the Harmonised System to the Philippines.
In essence, under this regime, distilled spirits produced from the sap of nipa, coconut, cassava, camote
or buri palm, or from the juice, syrup or sugar of the cane, provided that such materials are produced
commercially in the country where they are processed into distilled spirits, are subject to a flat tax rate
(of 11.65 Pesos in 2009). These raw materials are indigenous to the Philippines. At the same time,
imported spirits produced from other raw materials are subject to a system of price bands at
substantially higher tax rates (between 126 Pesos and 504 Pesos in 2009).

These measures, individually and in any combination, as such and as applied, in law and in
fact, are inconsistent with the Philippines' obligations under the GATT 1994 and are therefore
presumed to (and do) nullify or impair the benefits otherwise accruing, directly or indirectly, to other
WTO Members, including the EU. In particular, the Philippines has acted inconsistently with the first
sentence of Article 111:2 of the GATT 1994, by making distilled spirits imported from other WTO
Members, including the EU, subject, directly or indirectly, to internal taxes or other internal charges
in excess of those applied, directly or indirectly, to like domestic products. Moreover, separately and
in combination with the first sentence of Article ll1:2, by applying internal taxes or other internal
charges to imported and/or domestic products in a manner contrary to the principles set forth in
paragraph 1 of Article I11 of the GATT 1994, the Philippines has acted inconsistently with the second
sentence of Article 111:2 of the GATT 1994.

On 29 July 2009, the EU requested consultations with the Philippines with a view to reaching
a mutually satisfactory solution to the matter. The request was circulated in document WT/DS396/1
dated 30 July 2009. The consultations were held in Manila on 8 October 2009 on the above-
mentioned measures. They have not led to a satisfactory resolution of the matter.

Therefore, the EU respectfully requests that a panel be established, with standard terms of
reference under Article 7 paragraph 1 of the DSU, to consider the above complaint with a view to
finding that the above measures adopted or maintained by the Philippines are inconsistent with the
first and second sentences of Article 111:2 of the GATT 1994, as such and as applied, in law and in
fact, and are therefore presumed to (and do) nullify or impair the benefits otherwise accruing, directly
or indirectly, to other WTO Members, including the EU.



WT/DS396/R

WT/DS403/R
Page G-5
ANNEX G-2
WORLD TRADE
WT/DS403/4
ORGANIZATION 29 March 2010
(10-1710)
Original: English

PHILIPPINES — TAXES ON DISTILLED SPIRITS

Request for the Establishment of a Panel by the United States

The following communication, dated 26 March 2010, from the delegation of the United States
to the Chairman of the Dispute Settlement Body, is circulated pursuant to Article 6.2 of the DSU.

On 14 January 2010, the United States requested consultations with the Philippines pursuant
to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
("DSU") and Article XXII of the General Agreement on Tariffs and Trade 1994 ("GATT 1994") with
regard to the taxation of distilled spirits by the Philippines (WT/DS403/1). Consultations were held
on 23 February 2010, but have failed to resolve the dispute.

The Philippines taxes distilled spirits at rates that differ depending on the product from which
the spirit is distilled. Distilled spirits produced from certain materials that are typically produced in
the Philippines are taxed at a low rate. Other distilled spirits are taxed at significantly higher rates (for
example at a rate that is approximately from 10 to 40 times higher than the rate for the domestic
product). The tax rate also depends on whether the product from which the spirit is distilled is
produced commercially in the country where it is processed into distilled spirits. The Philippine taxes
on distilled spirits do not appear to tax imported distilled spirits and directly competitive or
substitutable domestic distilled spirits similarly. The taxes appear to be applied in a way that affords
protection to domestic production. In addition, the taxes appear to subject imported distilled spirits to
internal taxes in excess of those applied to like domestic products.

The United States understands that the instruments reflecting the Philippine measures include:

- Section 141 of the National Internal Revenue Code of 1997 (Republic Act No. 8424,
an Act amending the National Internal Revenue Code as amended and for other
purposes, as subsequently amended, particularly by Republic Act No. 9334, an Act
increasing the excise tax rates imposed on alcohol and tobacco products, amending
for the purpose Sections 131, 141, 142, 143, 144, 145 and 288 of the National
Internal Revenue Code of 1997, as amended);
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Republic Act No. 8240, an Act amending Sections 138, 139, 140 and 142 of the
National Internal Revenue Code, as amended and for other purposes;

Revenue Regulations No. 02-97, Governing Excise Taxation on Distilled Spirits,
Wines and Fermented Liquors;

Revenue Regulations No. 17-99, Implementing Sections 141, 142, 143 and 145(A)
and (C) (1),( 2), (3) and (4) of the National Internal Revenue Code of 1997 relative to
the Increase of the Excise Tax on Distilled Spirits, Wines, Fermented Liquors and
Cigars and Cigarettes Packed by Machine by Twelve Per Cent (12%) on
1 January 2000;

Revenue Regulations No. 9-2003, Amending Certain Provisions of Revenue
Regulations No. 1-97 and Revenue Regulations No. 2-97 Relative to the Excise
Taxation of Alcohol Products, Cigars and Cigarettes for the Purpose of Prescribing
the Rules and Procedures To Be Observed in the Establishment of the Current Net
Retail Price of New Brands and Variants of New Brands of Alcohol and Tobacco
Products;

Revenue Regulations No. 23-2003, Implementing the Revised Tax Classification of
New Brands of Alcohol Products and Variants Thereof Based on the Current Net
Retail Prices Thereof as Determined in the Survey Conducted Pursuant to Revenue
Regulations No. 9-2003;

Revenue Regulations No. 12-2004, Providing for the Revised Tax Rates on Alcohol
and Tobacco Products introduced on or before December 31, 1996, and for those
Alcohol and Tobacco Products Covered by Revenue Regulations No. 22-2003 and
23-2003, Implementing Act No. 9334; and

Revenue Regulations No. 3-2006, Prescribing the Implementing Guidelines on the
Revised Tax Rates on Alcohol and Tobacco Products Pursuant to the Provisions of
Republic Act No. 9334, and Clarifying Certain Provisions of Existing Revenue
Regulations Relative Thereto;

as well as any amendments, replacements, related measures or implementing measures.

The Philippine measures appear to be inconsistent with the first and second sentences of
Article 111:2 of the GATT 1994.

Accordingly, the United States respectfully requests, pursuant to Article 6 of the DSU, that
the Dispute Settlement Body establish a panel, with standard terms of reference as set out in
Article 7.1 of the DSU, to examine the matter described above.
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ANNEX G-3

WORKING PROCEDURES FOR THE PANEL

28 July 2010

1. In its proceedings the Panel shall follow the relevant provisions of the Dispute Settlement
Understanding (DSU). In addition, the following Working Procedures shall apply.

2. The Panel will provide the parties® and third parties® with a timetable for its proceedings. The

timetable may be modified by the Panel as appropriate, after having consulted the parties.

3. The panel shall conduct its internal deliberations in closed session. The parties to the dispute,
and interested third parties, shall be present at the meetings only when invited by the Panel to appear
before it.

4. The deliberations of the Panel and the documents submitted to it shall be kept confidential.
Nothing in the DSU shall preclude a party to a dispute from disclosing statements of its own positions
to the public. Members shall treat as confidential information submitted by another Member to the
Panel which that Member has designated as confidential. As provided in Article 18.2 of the DSU,
where a party to a dispute submits a confidential version of its written submissions to the Panel, it
shall also, upon request of a Member, provide a non-confidential summary of the information
contained in its submissions that could be disclosed to the public. Non-confidential summaries shall
be normally submitted no later than one week after the written submission is presented to the Panel,
unless a different deadline is granted by the Panel upon a showing of good cause. The Panel may
adopt additional procedures for the protection of business confidential information (BCI) submitted
by the parties in the course of the proceedings.

5. Before the first substantive meeting of the Panel with the parties, and in accordance with the
timetable approved by the Panel, the parties to the dispute shall transmit to the Panel written
submissions in which they present the facts of the case and their arguments. Third parties may
transmit to the Panel written submissions after the first submissions of the parties have been filed, and
in accordance with the timetable approved by the Panel.

6. At its first substantive meeting with the parties, the Panel shall ask the European Union and
the United States, in that order, to present their respective cases. Subsequently, and still at the same
meeting, the Philippines will be asked to present its point of view. Parties will then be allowed an
opportunity for final statements, in the same order.

7. All third parties shall be invited in writing to present their views during a session of the first
substantive meeting of the panel set aside for that purpose. All such third parties may be present
during the entirety of this session.

8. Formal rebuttals shall be made at a second substantive meeting of the Panel. The Philippines
shall have the right to take the floor first to be followed by the European Union and the United States.

! Throughout this document, the term "party" refers to the European Union, the United States or the
Philippines, as appropriate. The term "parties”" refers to the European Union, the United States and the
Philippines.

2 Throughout the document, the term “third parties” refers to Australia, China, Colombia (for DS403),
the European Union (for DS403), India, Mexico, Thailand, Chinese Taipei and the United States (for DS396).
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The parties shall submit, prior to that meeting, and in accordance with the timetable approved by the
Panel, written rebuttals to the Panel.

9. The Panel may at any time put questions to the parties and ask them for explanations either in
the course of a meeting with the parties or in writing. In addition, the parties shall be permitted to ask
guestions to each other and to third parties. Replies to questions shall be submitted in writing by the
date specified by the Panel. Third parties shall not be permitted to ask questions to the parties or to
other third parties. Replies of the parties and third parties to questions, and parties' comments on each
other's replies to questions, will not be attached to the Panel report as annexes. They will be reflected
in the findings section of the Panel report where relevant.

10. The parties to the dispute and any third party that presents its views orally shall make
available to the Panel and the other party a written version of their oral statements, preferably at the
end of the meeting, and in any event not later than the working day following the meeting. Parties
and third parties are encouraged to provide the Panel and other participants in the meeting with a
provisional written version of their oral statements at the time the oral statement is presented.

11. All oral presentations of any party shall be made in the presence of the other parties.
Moreover, each party's written submissions, including any comments on the descriptive part of the
report, responses to questions put by the Panel and comments on responses made by other parties,
shall be made available to the other parties. Third parties shall receive copies of the parties' first
written submissions.

12. Parties shall submit all factual evidence to the Panel as early as possible and no later than
during the first substantive meeting, except with respect to evidence necessary for purposes of
rebuttals, answers to questions or comments on answers provided by others. Exceptions may be
granted by the Panel upon a showing of good cause. In such cases, the other parties shall be accorded
a period of time for commenting, as appropriate.

13. Within seven (7) calendar days following the submission of a written submission or oral
statement to the Panel, each party and third party shall provide the Panel with an executive summary
of the respective submission or statement. These executive summaries will be used only for the
purpose of assisting the Panel in drafting a concise factual and arguments section of the Panel Report
so as to facilitate timely translation and circulation of the Panel report to the Members. Executive
summaries shall not serve in any way as a substitute for the submissions of the parties. Each
summary to be provided by each party shall not exceed ten (10) pages in length. Third parties'
executive summaries shall not exceed three (3) pages in length. The Panel may, in light of further
developments, allow the parties or third parties to submit longer summaries.

14. To facilitate the maintenance of the record of the dispute, and for ease of reference to exhibits
submitted by the parties, parties are requested to number their exhibits sequentially throughout the
stages of the dispute. For example, exhibits submitted by the European Union should be numbered
EU-1, EU-2, etc. If the last exhibit in connection with the first submission was numbered EU-5, the
first exhibit of the next submission thus would be numbered EU-6. Exhibits submitted by the United
States should be numbered US-1, US-2, etc. Those submitted by the Philippines, PH-1, PH-2, etc.

15. The parties to the dispute have the right to determine the composition of their own delegation.
The parties shall have the responsibility for all members of their respective delegations and shall
ensure that all members of their delegations act in accordance with the rules of the DSU and the
Working Procedures of this Panel, particularly in regard to confidentiality of the proceedings. Parties
shall provide a list of the participants of their delegation to the Secretary of the Panel and to each
other no later than 5:30 pm, local Geneva time, the working day before any meeting with the Panel.
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16. Following issuance of the interim report, the parties shall have two (2) weeks to submit
written requests to review precise aspects of the interim report and to request a further meeting with
the Panel. The right to request such a meeting must be exercised no later than at that time. Following
receipt of any written requests for review, in cases where no further meeting with the Panel is
requested, the parties shall have the opportunity to submit written comments on the other parties'
written requests for review. Such comments shall be strictly limited to commenting the other parties'
written requests for review.

17. Any request for a preliminary ruling (including rulings on jurisdictional issues) to be made by
the Panel shall be submitted no later than in a party's first written submission. Exceptions to this may
be granted by the Panel upon a showing of good cause. Should there be a request from any of the
parties for a a preliminary ruling, the Panel will consult the views of the other parties, within a time
period to be specified. The Panel shall inform the parties promptly of any preliminary rulings it might
make in the course of the proceedings. In addition, the Panel may also choose to inform third parties
of such preliminary rulings, if appropriate.

18. The following procedures regarding service of documents will apply:

@ Each party and third party shall serve any document submitted to the panel directly
on all other parties, and on third parties as appropriate and confirm that it has done so
at the time it provides its document to the Secretariat.

(b) Each party and third party shall provide its documents to be filed with the panel to the
Secretariat by 5:30 p.m., Geneva time, on the deadlines established by the Panel,
unless a different time is set by the Panel.

(© The parties and third parties shall provide the Secretariat with seven (7) paper copies
of each of their written submissions. These copies shall be filed with the Dispute
Settlement Registrar, ******xxk *kxdxxrx (Office 3178) by 5:30 p.m. on the due
dates established by the Panel. The Panel may allow the submission of exhibits in
less than eight hard copies, as in the case of exhibits that do not lend themselves to
being submitted on paper, upon a reasoned request by a party made with a notice of at
least three WTO working days in advance of the respective deadline, copying the
other parties.

(d) Each party and third party shall also provide electronic copies of any document
submitted to the Panel at the time it provides the document to the Secretariat, in a
format compatible with the WTO Secretariat's text-editing software. If the electronic
version is provided by e-mail, it should be addressed to DSRegistry@wto.org, and
copied to ***** *EAkEr@wto.org and **F*rE FxFAr@wto.org. If a CD-ROM is
provided, it should be delivered to Mr. Ferdinand Ferranco at the WTO Secretariat
DS Registry.

19. These working procedures may be modified by the Panel as appropriate, after having
consulted the parties.
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ANNEX G-4
WORKING PROCEDURES FOR THE PANEL
Annex
Additional Working Procedures Concerning Business Confidential Information

31 August 2010

The following procedures apply to business confidential information (BCI) submitted in the course of
the Panel proceedings.

20. For the purposes of these proceedings, business confidential information (BCI) means any
financially or commercially sensitive information, that is: (a) clearly designated as such by the party
submitting it; and, (b) not otherwise accessible to the general public.

21. As required by Article 18.2 of the DSU, a party having access to BCI submitted in these Panel
proceedings shall treat it as confidential and shall not disclose that information other than to those
persons authorized to receive it pursuant to these working procedures. Any information submitted as
BCI under these working procedures shall only be used for the purposes of this dispute and for no
other purpose. Each party is responsible for ensuring that its employees and/or outside advisors
comply with these working procedures to protect BCI.

22. Employees of the European Union, of the Governments of EU member States, of the
Government of the United States and of the Government of the Philippines, who are directly involved
in their official capacity in DS396 or DS403 proceedings, shall have access to BCI submitted in these
Panel proceedings. Parties may give access to BCI to outside advisors acting on behalf of the parties
in these proceedings and their clerical staff. Employees, officers or agents of enterprises engaged in
the production, export or import of the products concerned in this dispute shall not be given access to
BCI.

23. Without prejudice to the provisions on non-confidential summaries in paragraph 4 of the
Working Procedures, third parties to these Panel proceedings shall receive non-confidential versions
of the first submissions of the Parties to the Panel. Employees of the Governments of Australia,
China, Colombia (for DS403), India, Mexico, Thailand, and Chinese Taipei, and outside advisors
under the terms set forth in paragraphs 21 and 22, above, may request access to BCI contained in the
first submissions of the parties to the Panel for the purpose of participating effectively in the Panel
proceeding. The Panel shall decide whether to grant access to such BCI in consultation with the
parties. In the absence of a showing of good cause, any such third party access to BCI will take place
on the premises of the WTO Secretariat. Third parties shall be entitled to review, but not to copy, the
BCI accessed on the premises of the WTO Secretariat. Third parties granted access to BCI through
this paragraph will be given an additional period, if needed, to allow them to comment on BCI.

24. Panel Members and employees of the WTO Secretariat assigned to the present dispute shall
have access to BCI submitted in these proceedings.

25. A party submitting BCI in any written submission (including in any exhibits) shall mark the
cover and the first page of the document containing any such information with the words "Contains
Business Confidential Information™. The specific information in question shall be enclosed in double
brackets, as follows: [[xx.xxx.xx]] and the notation "Contains Business Confidential Information"
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shall be marked at the top of each page containing the BCI. A non-confidential version, clearly
marked as such, of any written submission (including any exhibits) containing BCI shall be submitted
to the Panel no later than the next working day after the submission of the confidential version
containing the BCI. In the case of an oral statement containing BCI, the party making such a
statement shall inform the Panel before making it that the statement will contain BCI, and the Panel
will ensure that only persons authorized to have access to BCI pursuant to these procedures are in the
room to hear that statement. A written non-confidential version of an oral statement containing BCI
shall be submitted no later than the working day following the meeting where the statement was
made. Non-confidential versions of both oral and written statements shall be redacted in such a
manner as to convey a reasonable understanding of the substance of the BCI deleted therefrom.

26. Any BCI information that is submitted in binary-encoded form shall be clearly marked with
the statement "Business Confidential Information” on a label on the storage medium, and clearly
marked with the statement "Business Confidential Information™ in the binary-encoded files.

217. The Panel will not disclose in its report any information designated as BCI under these
working procedures. The Panel may, however, make statements of conclusion based on such
information.

28. After the circulation of the Panel Report to WTO Members, and within a period fixed by the
Panel, each party shall return all documents in its possession submitted as BCI in the Panel
proceedings to the party that originally submitted the BCI. Alternatively, within the above-mentioned
period fixed by the Panel, a party may certify in writing to the Panel and the other parties that all such
documents have been destroyed, consistent with the party's record-keeping obligations under its
domestic laws. The WTO Secretariat shall have the right to retain copy of the documents containing
the BCI for the archives of the WTO.

29. Submissions containing information designated as BCI under these working procedures will
be included in the record forwarded to the Appellate Body in the event of any appeal of the Panel's
report.

30. At the request of a party, the Panel may apply these working procedures or an amended form
of these working procedures to protect information that does not fall within the scope of the
information set out in paragraph 20.



