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Further Comments of Richard M. Mosk

My colleague, Judge Jahangir Sani, has filed a document
entitled "Mr. Jahangir Sani's reply to Mr. Mosk's 'Comments'’
of 3 March 1983 Concerning Case No. 17." Such a document
contains unfair complaints about the Chairman's internal
administration of the Chamber and reflects bickering among
members of the Tribunal which does little more than detract
from the decorum of the Tribunal. As I have noted
before,1 it is unfortunate that the Tribunal has not
enforced its own rules and traditional standards of
propriety. The failure to do so can be particularly serious
in government-established international tribunals which,

throughout history, have been particularly fragile.

lSee my concurring opinion in Award No. 21-132-3
(Rexnord, Inc.) which is attached hereto.




Although Judge Sani's statements are inaccurate and
misleading, I do not intend to respond further at this

time.2 I will do so if the need for further comment

arises in the future.

I again must state that I hope that the members of the
Tribunal will not be affected by unfounded accusations and
will decide cases impartially and on the basis of respect

for law as required by the Claims Settlement Declaration.

bl fmyek

Richard M. Mosk

Dated, The Hague

April 13, 1983

Some of the inconsistencies in Judge Sani's remarks are
noted in my earlier statement filed in this case and in my
concurring opinion in Award No. 21-132-3. Just one of the
many inaccuracies is demonstrated by Judge Sani's statement
that "the meeting of 13 December 1982 was scheduled for the
sole purpose of discussing the issue of 'interest' in Case
No. 30." Yet Judge Sani attaches an internal memorandum
from the Chairman to Judge Sani and to me in which it is
stated with respect to the instant case, [w]e have discussed
this case on several occasions . . . I therefore suggest
that we deal with Case No. 17 again on Monday 13 December
1982 at the Chamber Meeting." The document also proposes a
further deliberation in Case 132 on the same date.



Judge Sani's complaint seems to be that after the draft
opinion was prepared,4 he wanted more deliberations, des~
pite the fact that he would not attend them and would not
sign any award in any event. He admits that there was one
"session" which he indicates was "brief". Of course, he
could only know its length if he were present. Such an
admission is inconsistent with his earlier statements con-
cerning the absence of deliberations.5 In another portion
of his remarks, Judge Sani complains that "final delibera-
tions had not yet taken place." (Emphasis added). 1In his
Case No. 30 "opinion" attached to his remarks in the instant
case, he complains that Case Nos. 17 and 132 were not "the
subject of final deliberations" and that certain issues in
Case No. 30 were not "adequately deliberated upon." He

also admits he did not attend the "scheduled meeting."

Apparently under Judge Sani's theory, an award 1is
invalid unless he has been able to deliberate not once, not
twice, but as many times as he desires and only at the times
which suit his preference. Under this theory, few of the

thousands of cases before this Tribunal could be decided.

4After the award was prepared, but before its release, the

Chamber was informed that the Respondents in the instant
case initiated settlement discussions. See also my
Concurring Opinion in Award No. 27-84~3 (Ultrasystems,
Incorporated).

5 . . .
As noted herein, there was more than a "brief session".



noted that in certain respects, I would have come to conclu-
sions different than those reached in the award. But in
order to form a majority for the award, I have concurred in
it, See my Concurring Opinion in Award No. 18-30-3. Al-
though I am tempted to respond to each of the points raised
by Judge Sani, there is little reason to do so over three

months after the Tribunal issued the award.

Dated, The Hague

April 12, 1983

/ﬁidz_?/AZ1.i4Z2n>47

Richard M. Mosk
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Comments 0f Richard M. Mosk with Rescect
to "Mr. Jahangir Sani's Reasons For

Not Signing The Decision Macde Bv

Mr. Mancdrd and Mr. Mosx 1n Case Yo. 7"

The dccument entitled "Mr. Jahangir Sani's Reasons Tor

-

n
Not Signing The Decisiocon Made By Mr. Mangdrd and Mr. Mcsk In

Case No. 17" ("Cocument") is both inappropriate ané inac-
curate. ee Concurring Opinicn of Richard M. Mosk in Case
No. 30.

First, it is a violaticn of Tribunal Rules and general-
ly accepted ethical standards to attempt to divulge the
deliberations of an arbitral tribunal. Article 31, Noze 2,
Provisionally Adopted Tribunal Rules. As cone authority heas
written,

Ar<. 354(3) of the ICJS Statute, which
provides that "the deliberations oI the
Court shall take place in private and
remain secret", represents & practice oI
such widespread application as to be
arguably a general principle of law.

1 Encvec. of Pub. Int. Law 185 (1881).

Such confidentiality 1s particularly essential in
arbitration proceedings such as these in which arbitrato
may, as the eminent Dutch arbitration expert, Proiesscr
Pieter Sancders has written, be "forced to continue =the
deliberations until a majority, ancd probably a compromise
solution, has been reached.” Sanders, Commentarv c=o
UNCITRAL Arbitration Rules, II Yearbook Commercizal Ar
tration 172,208 (1977).
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Second, an arbitrator should not par=icipate in or aicd
efforts to attack Tribunal awards, because to co sc may cast

doubt on that arbitrztor's impartiality.l

Third, Judge Sani, refusecd toO participate in scme oI
the deliberations 3in Case No. 17 ¢ and dié not:sign the
Award. As Professor Sanders notes: "ReZusal to sign 1S nct
looked upon favourably in arbitration practice. Sancers,
supra at 208. It is Zor the signing members to zrcvide =
reasons for the zbsence of Judge Sani's signature, not judge

Sani.3

Fourth, under international law, Judge Sani cannct
frustrate the work of the Chamber or the Tribunal by wil-
Zully absenting himselZ anc refusing to sign an award.

See, e.g., Sabotace Cases (U.S. v. Gen.), 8 R. Int'l Arb.

1 Within the same time periocd, all of the following events
occurred: ran sucgested the possibility that it would
challenge the awarc in this case in a Netherlands court; the
Tribunal learned that the Iranian Government was attempting
to induce the Algerian Central Bank not to perfcrm its
cduties with respect to this award; and Judge Sani preparec

his document c¢laiming the awaré is invalid. Needless tcC
say, I believe the awarZ i1s valicd.
2

As noted below, Judge Sani participated in numerous
deliberations concerning the case and received draZts oI th

proposed award and the £inal versicn 1n advance oI its
£iling.

31n the legislative history of the UNCITRAL rules vup
which the Provisionally Adopted Tribunal Rules are base
the following collogquy took place:

43. Mr. Roehrich (France) saicd that 1t was =c
¢clear who should give the reasons Zor an arbitra-
tor's failure to sign an award.

44. Mr. Sanders (Special Cocnsultant toc
UNCITRAL secretarilat) saxd that the two ardizt
tors who signed the awarc would give the reascns.

Summary of Discussion of the Ninth Session, UNCITRAL Commit-
tee II (A/CN.9/9/C.2/SR 11, p.7); see also Sanders, sSudDra at
208.



Awards 225, 241-252, 458 (1939); Decision No. 32 (France v.
Mex.), 3 R. Int'l Arb. Awards 510 (1929); Decision No. 22
(France v. Mex.)) 5 R. Int'l Arb. Awards 512 (1929);
Columbia v. Cauca Co., 190 U.S. 524; J. Voet, 1 The Selec-

tive Voet 749 (1955); R. Phillimore, 3 Commentari=s on

International Law 4 (1885); A. Mérignhac, Traité Thécricue
895

et praticue cde l'arbitrzge iaternational 276-77 (1

Iran Coce of Civil DProcecdure, Art. §660. (M. Sabl =trars.

1972) ("Where one of the arbiters after he 2as been infcrmeZd,
cdces not appear 1in the session held <Zor prcceedings cor
consulrtaticns, or he appears but refuses ¢ give award, the

awaré given by the majority of votas shall be v

v
-

a
unanimity of votes has been a conditicn in the agrsement Zcr

arbitration").

Fifth, Judge Sani's statement of facts is inaccuraze.
This case was heard on September 1 and 2, 1982. During the
four months subsecuent tc the hearing there were numercus
deliberations in the case. It should be noted that cthe
Respondent admitted having Claimant's eguipment anc acdmiztec
not paying for it. Respondent promised to return it or pay
for it, even subsecuent to the hearing, but never fuliillec

its promise.

Following deliberations, Judge Mancdré, late in =X
week of December 5, 1982, distributed to all members of zthe
Chamber the proposed award and invited all members, in-
clucding Judge Sani, to comment on the proposed award. Alzer
the distribution of the proposed opinion, Judge Sani agread
to be present at a meeting scheduled for the following weex
(December 13, 1982) to discuss the case.4 The data

selected :Zor such a meeting was based on Judge Sani'

[}]

reguest. Subseguently, however, Judge Sani relused =tC
appear at the scheduled meeting even though he was cn the

premises cf the Triburnal during that same week. Judge 3an:

4 .. . : - - L .
With thousands of cases pending and Zew cI them Zec:

cne could not reasonably complain that the Tritunal
proceeded in haste.



sent word that he had communicatad o his Government 2is
resignation as a member oI the Tribunal.” Chairman Mangdrd
then requested Judge Sani tc attencd a meeting oI the Chamber
on December 14, 1982. Again he refused. Judge Sanl sent
word that he would not appear and weculd not participa<te In
any <further deliberat:ions because of the above mentioned
communications concerning his resignation. No document o>r
other notification concerning any such purported resignaticn
was ever received by the Tribural. Judge Sani's representa-
tives then stataed that Judge Sanli might reccnsider o.s
purpor<ec resignation 1 the substance of this and the other

awards was changecd. Cn December 13, 1982 Judce Sanil's
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representative reported that he had sroxen o Judg
that Judge Sani would not sign any awarcs. After Jucse

Sani's refusal to par+ticipate in Zfurther discussions, the

3
1

award was signed and filed. The same basic events +ra

»
»

spired with respect to two other awards (Case Ncs. 3C and
132).

Late in the date on December 15, 1982 Judge Sani met:
with Judge Mangdrd and me at a hotel because he refused =c
come to the Tribunal premises (although after the meetinc

v
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Judge Sani went to the Tribunal premises). Judge San:

i

cemancec revisions ©f thls anc other awards, the withdrawal
of the awards and even more deliberations as a ccnéiticen o2
his not resigning. Judge Mangdrd and I macde absclutely nc
promises tc Judge Sani. Aitsr the aforesaid meeting, Judce
Mang8rd and I met with Jucdge Bellet and the President, Judge
Lagergren. Judge Bellet andé Judge Lacgergren becrh saii thzs
the awards (including the one in Case 17) hac been prcperly

Ziled and that there was no reason ¢ withdraw =zthem.

¢t
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5 Of course one's resignation must be tendered
accepted by the Tribunal. resident Lagergren has
"when a Member of the Tribunal resigns, it is Zcr the
Tribunal to accept the resignation and to decide Ircer
date the resignation shall take efiect." lMinutes oI Tri:z
nal's 67th meeting, Par. 3 (Dec. 6-8, 1982).
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Nevertheless, Judge Mangdrd and I agreed to teil Judge
Sani +that the award would be held in the Registrv until
January 3, 1883, that there would be discussions concerning
the case on Januarv 4, 1983 and that an award n the rCase
would be issued promptly thersafter (either the one on Iils
¢r a new or revised cne resulting from any ZIurther discus-
sions). That proposec schecdule was transmitted to Judce

Sani. On December 17, 1982 Judge Sani's legal asslistan:

W
Q
e

report-ed that Judge Sani had agreed £2 this schecul
January 4, 1983, Jucdge Sani, although present at Ile
Tribunal, reiusec to discuss any substantive aspect c¢cI =2
case and stated that he wantad twC more weexks befcre having
even further deliberations in the case =-- a clear viclaticn
of his promise. Judge Sani again stated that he would ncz

1

sign the award. As a result, the award was relesased.

In shert, Judge Sani used nis purporzed cr threatenec
resignation (which he noted would cause celay in Tribunal
proceedings and jeopordize awards) to attempt to extract
changes in awards ancé delays 1n proceedings. Judge Mangl:r:z
and I have extended every courtesv to Judge Sani in connec-
ticn with his schedule. Every reascnable efZort has been
macde to acccmodate his schedule, =C matter how ilnconvenient

to others. I have attended every schecdulec meeting.

I do not feel 1t necessary at this time <o give a zcinz
by point rebuttal to every asserticn oI Jucdge Sani. 3ut
cther facts anc representations by him are incorrec:t. Th
fact that +this dialogue 1s taking place demonstrates =the
wisdom o©f rules of coniicdentiality oI proceedings anc zne

-

custom that legal opiniens shculé be restriczed to legal and
factual issues cn the merZts of the cazse. Morecver, aver -
thing that Judge Sani says 1is irrelevant to his conclus:icn
as to the wvalidity of the award. The Zact 1s that all
applicable procedural rules were ccmplied with. There was 2
maliorityv in £favor of the award anéd 1t was Droperlv srerared

-2

and filed. Judge Sani 1s unable to point ©o any rule

0
i



which wculd aZfect the wvaliditcy oI =Zhe award Cr sucgest ant

I\.

o

impropriety. What is important is that all members oI i

Traibunal bDe immune, and appear tc be immune, from unfcunded

accusations andéd that thev decide cases impartiallv, on +he

merits, 1n acccréance with the evidence befcre them zré zn

the bas.:s of respvect for law as recguirad bv the Clzairss

Set+lement Declaration.

Sixth, Judge Sani's statement that Iran hacd to zZe named

as a party 1is not only wrong, but inconsistent with zhe

position of Iran 1n other cases. Since Iran is deiIineZ 1o
the Claims Settlement Declaraticn as including anv "enticy

centroillec by the Government of Iran" (Art. VII, paragracn
) entity 1s Zcund liable, pavment must be macde
cut of the Security Account. The Government oI Iran Rhas
acreed¢ to pay the claims of "Iran", which 1is defined as
including its controlled entities. Id.; Declaration of R
Government o©f the Democratic and Popular Republic oI
Algiers, paragrapn 7; Technical Agreement with N.V. Settle-
ment Bank of the Netherlands l(e)(i). There is no reguire-
P

ment that the Government of Iran be specifically named as a
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party. The fact 1s, however, that the Government oI
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participated in every aspect oI the proceedings anc apce
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at the hearing. Indeed, pleadings received were 1n
covers oi the Islamic Republic of Iran.

Seventh, Jucdge Sani's discussicn i1n & sectiocn o
entitled "Deficiencies in the Award ItselI" i1s not in accers
with the actual Zfacts or the law. The Tribunal considered
and weighed all relevant evidence submitted tc 1t anc
accurately set for+th the facts anc the ccntentions. As
one examp.e of the many errors in Judge Sarni's discussion,
he ignores the Zfact that the Claimant prcv:ided evidents oI
its United States nationality, which evidence 1inc-ucecd

material on the American domicile of Claimant and its garsnc



. Y

Having refused to sign the award, it was not for the
non-signing arbitrator to write his reasons for such
refusal. Rather, the reasons are to be stated, and were
stated, in the award by those who sign it. Article 32, para-
graph 4, of the Provisionally Adopted Tribunal Rules; Sanders,

Commentarv On Uncitral Arbitration Rules, II Yearbook

Commercial Arbitration=-1977 172, 208.3/

It should be noted that confidentiality of deliberations
is widely recognized as desirable and was supported byv both
the Governments of the Islamic Republic of Iran and the
United States of America. Such confidentiality is particu-
larly essential in arbitration. proceedings such as these in
which arbitrators may, as Professor Sanders wrote, be "forced
to continue their deliberations until a majority, and

probably a compromise solution, has been reached." Id.

In the event that the Tribunal remains unwilling or
unable to enforce its own rules and other generally recog-
nized rules of conduct, such rules may no longer be of any

effect.

E/The non-signing arbitrator has refused to sign other
Tribunal awards and decisions, including one issued by
the Full Tribunal. The eminent Dutch expert, Pleter
Sanders has noted: "Refusal to sign is not locked upon
favourably in arbitration practice." Sanders, supra.
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Accordingly, I concur in the Final Award in favor of

Claimant Granite State Machine Co., Inc.

CLf 4 e

Dated, The Hague Richard M. Mosk
25 January 1983




