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5.1.

5.2.

5.3.

PART V

THE LAGO AGRIO, APPELLATE, CASSATION AND
CONSTITUTIONAL COURT JUDGMENTS

A: Introduction

In this Part V, the Tribunal addresses the factual and non-forensic issues relating to the
Lago Agrio Judgment of 14 February 2011, the judgment of the Lago Agrio Appellate
Court of 3 January 2012, the judgment of the Cassation Court of 12 November 2013
and the judgment of the Constitutional Court of 27 June 2018.

B: The Lago Agrio Judgment (2011)

On 14 February 2011, as indicated above, the Lago Agrio Court (Judge Zambrano)
issues the Lago Agrio Judgment.! The Lago Agrio Judgment is later clarified by the
Lago Agrio Court (Judge Zambrano) by a Clarification Order on 4 March 2011.2 It
awards US$ 18.2 billion in damages to be paid by Chevron, including US$ 8.6 billion
as punitive damages subject to a timely public apology by Chevron, with a 10% award
to the ADF.

The Lago Agrio Judgment extends to about 88,000 words and 188 pages, typed in single
spacing in unbroken text, with no line or paragraph numbering, page breaks or table of
contents. It is divided into 15 Parts, with many internal sub-sections. Part 1 on
“Competence” or jurisdiction (p.4), Part 2 on the form of Lago Agrio Litigation (p.6),
Part 3 on Chevron’s defences (p.6), Part 4 on the Parties” motions (p.35), Part 5 on due
process (p.60), Part 6 on Ecuadorian environmental legislation (p.60), Part 7 on the basis
of civil liability (p.74), Part 8 on the nature of the Lago Agrio Plaintiffs’ claims,
including Article 43 of the EMA (p.90), Part 9 on the material facts (p.92), Part 10 on
causation (p.154), Part 11 on “fault” (p.175), Part 12 on the 1995 Settlement Agreement
(p.175), Part 13 on measures of redress for the harm (p.176), Part 14 on Chevron’s “bad

1C-931.

2 C-1367; R-1193.
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5.20.

5.21.

5.22.

judgments and laws of the state of Delaware, the USA and North America (Lines 251,
309, 312, 314 and 329).

As regards the “merger” between Chevron and Texaco, it attributes “serious doubts as
to the good faith with [sic: which] the defendant [Chevron] acted in this lawsuit” (Lines
332-333). It decides: “The law serves justice, and cannot allow legal institutions to be
manipulated for illegitimate purposes, such as to favour a fraud or to promote injustice,
which would be the case of transferring the assets to one corporation ‘free of
responsibility’, while the responsibilities are kept in a company “free of assets’, the way
the defendant tries to have us understand the transaction that took place between
Chevron and Texaco, in which the new company benefits from the combined

companies, but fails to mention the obligations.” (Lines 237-243).

As to the undertaking made by Texaco as a condition of the stay of proceedings in the
Aguinda Litigation, it decides: “In this way the obligation to submit to Ecuadorian
justice pending on Texaco Inc. was also transmitted to new company Chevron Texaco
Corporation, so that consequently Chevron Corp. cannot allege that it never operated in
Ecuador to give grounds for lack of a legitimate opposing party” (Lines 299-302). It
concludes: “It is appropriate, for the purposes of justice, to impose on Chevron Corp.,
which benefits from the ‘merger’, the obligations of Texaco Inc.” (Lines 325-327).

As regards TexPet, it accepts the Lago Agrio Plaintiffs’ Complaint that: “In reality,
Texpet was nothing more than a screen behind which Texaco Inc. acted...” (Lines 339-
340). It finds: “In this case, it has been proven that in reality TexPet and Texaco Inc.
functioned in Ecuador as a single and inseparable operation.” (Lines 627-628). It
concludes: “... considering the foregoing analysis, the exceptional but justified need has
been established in this case to lift any corporate veil that separates [Texaco from
TexPet] given that it has been proven that it [TexPet] was a company with a capital very
inferior to the volume of its operations, that required constant authorizations and
investments from the parent company [Texaco] to carry out the normal course of
business of its commercial activity, that the executives were the same in both companies,
and principally the obvious fact that not lifting the corporate veil would imply a
‘manifest injustice’.” (Lines 664-671).
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match the Unfiled Selva Viva Data Compilation but do not match any of the Filed
Lab Results.

[ii] Parentheses Placement — Further review of the sampling results listed in the
Judgment show another naming convention used in the Unfiled Selva Viva Data
Compilation but not in the Filed Lab Results. Both the Judgment and the Unfiled
Selva Viva Data Compilation used a naming convention ending with numeric
ranges and an “m’ or *““cm” enclosed within parentheses. In contrast, the Filed
Lab Results in the court record used a naming convention that ended with numeric
ranges in parentheses, followed by an “m” or *““cm” outside of the parentheses.
Figures 4 and 5 show data for the same inspection location from the Filed Lab
Results and the Unfiled Selva Viva Data Compilation. Figure 6 shows a comparison

of the affected names across these data sources and the Judgment.

[iii] Underscore Separators — Stroz Friedberg found another naming irregularity
in the Judgment that shows its reliance on the Unfiled Selva Viva Data Compilation.
When discussing benzene results on page 108, the Judgment referred to sample
result “SA 13 JI_AM1_0.1M.” This name contained underscores between various
parts of the title, and this naming format matches that used in the Unfiled Selva
Viva Data Compilation. In contrast, the Filed Lab Results contained no such
underscores. Instead, data for the SA13 sample clearly shows dashes used as
separators within the title of the sample result. Figures 7 and 8 show the data for
this sample in the Filed Lab Results and the Unfiled Selva Viva Data Compilation,
respectively.

[iv] Incorrectly Identified Expert — Finally, page 108 of the Judgment stated,
“Chevron’s expert, John Connor, submitted results showing 9.9 and 2.3 mg/Kg (see
samples JL-LAC-PIT1-SD2-SU1.R (1.30-1.90) M y JI-LAC-PIT1-SD1-SU1-R (1.6-
2.4)M) during the judicial inspection in Lago Agrio Central...”” (from translation).
The Unfiled Selva Viva Data Compilation also shows John Connor as the examiner
responsible for that test data. However, the Judicial Inspection Report filed with
the Court shows Professor Fernando Morales as Chevron’s expert for that
inspection, not John Connor.

[v] Non-Detects — Based on data that Stroz Friedberg has reviewed in this case, |
am aware that some environmental sampling procedures have a detection limit
based on the equipment, the methods used in the sampling procedure, and/or the
substance being tested. Samples under a detection limit often are referred to as a
“non-detect™ and, when a non-detect is recorded, it often is shown as a less-than
sign (**<”’) followed by a number that represents the minimum concentration of a
substance that can be detected by the applied test or sampling method. In this case,
the Filed Lab Results show that the concentrations of mercury for various
inspection sites were recorded as non-detects, and expressed as ““<7.” The
Judgment, however, dropped the “<’” and failed to acknowledge that the level of
mercury fell below detectible levels for several sites. Instead, the Court stated in its
decision that ““alarming levels of mercury have been found” with *““several samples
reaching 7mg/Kg” of mercury.”
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The evidence again revealed that the Court likely relied on and subsequently
misinterpreted the Unfiled Selva Viva Data Compilation, rather than relying on the
Filed Lab Results submitted with the Judicial Inspection Reports. The Unfiled Selva
Viva Data Compilation placed the ““<” in a separate column, as described in the
email thread dated March 4, 2008 and found in the SN 049997-SN 050000.pdf. The
Unfiled Selva Viva Data Compilation listed the “7”” in its own column, and the
Court appeared to have misinterpreted this as the actual concentration of mercury
for various sites. In doing so, the Judgment eliminated any non-detect results and
made mercury levels appear higher and more certain than the actual filed results.
The Judgment appears to have made the same mistake with respect to
concentrations of benzene and toluene at other sites. Figures 9 and 10 show an
example of the Filed Lab Results versus the spreadsheets from the Unfiled Selva
Viva Data Compilation. Figure 11 shows a comparison of the non-detects located
in the Unfiled Selva Viva Data Compilation and the Filed Lab Results relative to
how they appear in the Judgment.

[vi] Milligram (mg) vs. Microgram (ug) — While comparing data points, Stroz
Friedberg observed instances where concentrations of substances at specific sites
were listed in both the Judgment and the Unfiled Selva Viva Data Compilation as
milligrams per kilogram (mg/Kg). However, the Filed Lab Results indicate that
concentrations for those same substances and sites should have been listed as
micrograms per kilogram (ug/Kg) — a thousand times less concentrated than the
levels reported in the Judgment. Again, the Unfiled Selva Viva Data Compilation
appears to be the source of the erroneous information cited. Figures 12 and 13
show examples of the Filed Lab Results and corresponding data from the Unfiled
Selva Viva Data Compilation. Figure 14 shows a comparison of the concentrations
referenced in the Judgment and data for those sites reflected in the Filed Lab
Results and the Unfiled Selva Viva Data Compilation, respectively.

[vii] Chevron TPH Results — On page 102 of the Judgment, the author referred to
1,984 TPH test results ““... brought by the defendants’ experts....”” Based on Stroz
Friedberg’s review of The Connor Report and Anexo B to the Cabrera Report, this
number appears to be too high. Those reports indicate that between 932 and 964
soil samples were taken by Chevron. An examination of the Unfiled Selva Viva Data
Compilation confirmed that 1,984 was inaccurate and based on the Unfiled Selva
Viva Data Compilation and not documents filed with the Court. In short, the Unfiled
Selva Viva Data Compilation broke the TPH results down into two parts, and the
Judgment appears to have made the mistake of double-counting these test results.
Stroz Friedberg found this error when it sorted the Unfiled Selva Viva Data
Compilation by the following columns and unique entries: “Fuente de datos™
(Texaco); “Matriz” (Suelo); and *““Parametro” (“‘Begins with” TPH). This sorting
had the effect of limiting results to soil samples attributed to Chevron and analyzed
for TPH. When Stroz Friedberg did this sorting, it found that the count of all
Chevron’s TPH test results in the Unfiled Selva Viva Data Compilation equaled the
number cited in the Judgment — 1,984. However, the TPH results in the Unfiled
Selva Viva Data Compilation contained two parts — one row for Diesel Range
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Organics (DRO) readings and one row for Gasoline Range Organics (GRO)
readings (See Figure 15).

The Judgment stated that DRO and GRO readings ““have to be added up to in order
to have a relatively comparable equivalence with TPHs.”” However, to reach 1,984
TPH results for Chevron, it is necessary to count the DRO and GRO readings for
the same sample as separate TPH results. The resulting 1,984 number was
inconsistent with the court record because, when Stroz Friedberg counted just the
TPH results from the Filed Lab Results in the record, it arrived at a number (935)
that was approximately half that of the number cited in the Judgment and generally
consistent with the counts given in The Connor Report (932) and Anexo B to the
Cabrera Report (964). Based on this analysis, Stroz Friedberg concludes that the
most likely reason the Judgment effectively double counted most of Chevron’s TPH
results was its author’s reliance on the Unfiled Selva Viva Data Compilation, where
the DRO and GRO readings for Chevron appeared in separate rows.

[viii] Lago Agrio Plaintiff TPH Results — In addition to the erroneous reporting of
1,984 Chevron TPH results described above, the Judgment inaccurately counted
the Lago Agrio plaintiffs’ TPH results, again based on its apparent reliance on the
Unfiled Selva Viva Data Compilation. When discussing TPH levels, the Judgment
stated, in part, “[t]he plaintiffs’ expert have submitted 420 results” for TPH soil
sample. Stroz Friedberg again found that this number was overstated. As a
preliminary matter, The Connor Report and Anexo B to the Cabrera Report indicate
that between 308 and 339 soil samples were taken by the plaintiffs. To perform the
analysis, Stroz Friedberg reviewed entries associated with the plaintiffs’ data in the
Unfiled Selva Viva Data Compilation. Stroz Friedberg sorted the data first on the
column and unique item labeled *““Fuente de datos (Demandantes), then on
“Matriz” (Suelo), and finally on *““Parametro™ (**Begins with>> TPH). This sorting
had the effect of limiting results to soil samples attributed to the Lago Agrio
plaintiffs and analyzed for TPH. This yielded 420 results, thereby showing a match
between the Unfiled Selva Viva Data Compilation and the Judgment. Once again,
there were many instances where DRO and GRO tests were counted as individual
results, rather than being combined to represent one TPH value. Further distorting
plaintiffs’ numbers in the Judgment, some test sites in the Unfiled Selva Viva Data
Compilation listed both the DRO and GRO individual tests, as well as a separate
TPH value that combined these two tests. Figure 16 shows an example of this data
extracted from the Unfiled Selva Viva Data Compilation. Based on this analysis,
Stroz Friedberg concludes that reliance on the Unfiled Selva Viva Data
Compilation resulted in a substantial over counting of the plaintiffs’ test results
within the Judgment.

[ix] Computed Percentages — The erroneous TPH counts in the Judgment had the
additional effect of distorting the sample percentages listed in the decision. Stroz
Friedberg was able to use the “DA00000040.xls” spreadsheet containing the
Unfiled Selva Viva Data Compilation to reproduce the percentages listed in the
Judgment. Stroz Friedberg did so by sorting the Unfiled Selva Viva Data
Compilation spreadsheet to represent the three groups of “Texaco,”
“Demandantes,” and “Corte,” removing any reference to “Cabrera’ from the
Perito column, and then grouping by the three categories discussed in the Judgment
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[2] The Division concluded that the evidence provided by Chevron Corporation,
does not lead anywhere without a good dose of imaginative representation,
therefore it has not been given any merit, nor has more space been dedicated to it.

[3] But it is appropriate to say that the Division rejects in this point, and
definitively, as unfounded, the defendant’s affirmation in chapter “C* of its legal
brief that the judgment has been based on information foreign to the record, or with
secret assistance, because, as the Division reviewed and explained in the 3 January
2012 judgment, all the valid evidence that has been considered, that is to say, all of
the samples, documents, reports, testimonies, interviews, transcripts and minutes,
referred to in the judgment, are found in the record without the defendant
identifying any that is not — the defendant’s motions simply show disagreement with
the reasoning, the interpretation and the value given to the evidence, but they do
not identify correctly legal evidence that is in the record.

[4] The texts indicated by Chevron Corporation, as an example that the judgment
has been based on information foreign to the record, are not considered or put forth
as legal evidence, not even by the defendant itself in its claim, for which reason the
Division understands that it is not alleging that the judgment has been sustained on
evidence foreign to the record.

[5] Therefore, starting by considering that only the evidence legally produced is
deemed authentic in trial about the facts in dispute, and that which must be in the
record, it is concluded that the appealed judgment is based on legally presented
evidence, that is in the record, although certainly the reasoning and the
interpretation, as human — of the judge — having his intellect as source of origin,
are incorporated in the record through his rulings.

[6] It is noted that on at least one occasion of which this Division is aware, the
defendant provided a considerable amount of information to the President of the
Court, related to an arbitration case between Chevron Corporation and the
Government of Ecuador. This information was not introduced into the record of
case 002-2003 and has not been able to be valued by this Division due to the fact
that the defendant has not formally entered it into the lawsuit, but even so, and in
the Division’s opinion, it was known and studied by the lower court judge.

[7] In this scenario, the plaintiffs have denounced that Chevron Corporation
alleged in the United States of America, one day after the appealed judgment was
issued on 14 February 2011, that it suspected that Judge Zambrano had received
‘secret assistance’ in drafting the judgment, and therefore now it is untimely to try
to say this — before the Division — and not before who ruled on the cause in the first
instance so that he clarify them.

[8] And there is no explanation for reserving these ‘suspicions’ in order to put them
forth before this Division, if we consider, as the plaintiffs’ reference, that the
defendant knew of this supposed fact the day following issuance of the judgment.
Apart from what has been said, this Division further considers it pertinent to make
an observation about the ‘secret assistance’ that is spoken of for drafting the first
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5.175.

interpretation of applicable legal rules, including mandatory judicial precedent, which
were determinative for the judgment’s operative part. In short, these grounds included

Chevron’s fraud allegations and the ‘ghostwriting’ of the Lago Agrio Judgment.

The first 48 pages of the Judgment summarise the cassation claims made by Chevron.
At pages 48-51, the Judgment sets forth the limits on the Cassation Court’s powers to
annul an inferior court’s decision. Such limits are essentially of formalistic nature and
are listed in Article 346 (formerly 355) of the Ecuadorian Code of Civil Procedure.
Consequently, under Ecuadorian law, cassation controls do not extend to the review of
evidence. An evaluation of the evidence is permissible only when the inferior decision
was manifestly illogical, irrational or arbitrary (see pages 145-166 of the Judgment, No.
8.2ff). The purpose of the cassation review (as the Judgment states) is not to serve as a
third instance appeal. It is limited to ensuring that the principles of legality and the
respect of the Constitution of Ecuador are safeguarded. The Cassation Court confirms
that its controls are limited to judging whether such principles have been infringed by

the Appellate Court, but that they do not extend further to the Lago Agrio Judgment.
Accordingly, the Tribunal concludes that the Cassation Court:

(@) Did not review de novo the conclusion of the Lago Agrio Court or the
confirmation by the Appellate Court of the assertion of jurisdiction over
Chevron by the Lago Agrio Court on the basis of the Chevron and Texaco
“merger”; the Cassation Court accepted that Chevron voluntarily accepted the
jurisdiction of the Ecuadorian courts, particularly of the Lago Agrio Court, in
the Aguinda Litigation in New York (Nos. 5.2-5.4, pages 51-67; No. 6.4. pages
110-111);

(b) Did not review any expert reports as to their legality, consistency, weight,
intrinsic value, contradictions, whether they were “ghostwritten” or not, or

review their evaluation by Judge Zambrano (No. 5.11, page 85);

(c) Did not review whether there had been any procedural fraud committed by the
Lago Agrio Plaintiffs’ representatives; moreover, procedural fraud would not be
known under Ecuadorian civil law or criminal law; and it is not a ground to
nullify a court decision in Ecuador (No. 5.13, pages 89-91; No. 6.12, pages
120-121);
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(d)

(€)

(f)

9)

Did not pronounce itself on the integrity or independence of Judges Yanez,
Nufiez, Ordoiiez, Zambrano or the validity of Dr Calmbacher’s testimony
(No. 5.15, pages 93-96);

Did not consider or determine whether the Lago Agrio Judgment or other court
orders in the Lago Agrio Litigation were “ghostwritten” or not (No. 5.16, pages
98-99);

Did not review whether the Lago Agrio Court’s conclusions on the principle of
causality for harm or damages were correct or whether the Lago Agrio Court
contradicted itself in the calculation of damages, or whether the damages were
correctly calculated by the Lago Agrio Court (Nos. 6.7, 6.8, pages 115- 117);

and

Did not establish whether the Lago Agrio Judgment was based on evidence not
asked for, not produced or not ordered in accordance with Ecuadorian law (No.
6.9, pages .118-119).

5.176. The Judgment also rejected the submissions made by Chevron, by the Cassation Court’s

decisions:

(i)

(i)

The Lago Agrio Court had subject-matter jurisdiction to apply the 1999 EMA,
and, thus, the Lago Agrio Plaintiffs had standing to pursue “diffuse” rights (No.
5.6, pages 67-75);

Although the Judgment upheld Chevron’s cassation claim of insufficient reasons
regarding the falsity of signatures for some of the Lago Agrio Plaintiffs in the
Lago Agrio Complaint, the Cassation Court minimises the importance of such
falsity. It decides that that such falsity, even if proven true, had been cured by
several presentations throughout the Lago Agrio Litigation by representatives
duly empowered by such Plaintiffs; and that, in any case, such issues were not
for civil courts (nor for the Cassation Court), but for criminal courts to
investigate and determine. It also decides that the validity of the powers of
attorneys, representing the Lago Agrio Plaintiffs, were public documents whose
authenticity could only be challenged in the criminal courts (No. 5.12, pages 86-
90; No. 6.2, page 104-106);
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(iii) The 1995 Settlement Agreement lacks the effect of res judicata in respect of
diffuse rights such as those claimed by the Lago Agrio Plaintiffs; neither the
State of Ecuador nor its Municipalities had the exclusive right to advance or
protect such rights prior to the 1999 EMA; and, even before the EMA,
individuals had the right to advance or assert “diffuse” rights. Therefore,
Chevron’s argument that there was a retrospective application of substantive
provisions of the EMA by the Lago Agrio Court was unfounded (No. 9.3-9.8,
pages 174-202);

(iv) The Cassation Court applies the 1999 EMA to Chevron, essentially on the basis
of Article 396 of the (then current) Ecuadorian Constitution, establishing an
objective basis for the causation of harm in Ecuador when attributing
environmental liability. Such liability would also carry with it the jurisdiction of
Ecuadorian courts to hear and decide claims, even in respect of companies not
present in Ecuador and, as well, to dispense with any requirement to identify
PetroEcuador’s shared responsibility for environmental damage claimed in the

Lago Agrio Litigation against Chevron (No. 6.6, pages 113-115); and

(v) The Cassation Court concludes that the Lago Agrio Plaintiffs’ claims, as
addressed by the Lago Agrio Court and the Appellate Court, were “diffuse” and
not individual claims for personal loss or damage suffered by the Lago Agrio

Plaintiffs as individuals.

5.177. Asregards Chevron’s allegations regarding “procedural fraud”, the Cassation Judgment
states, in material part (with citations here omitted):

“Chevron Corporation alleges that there is a ‘great collusive demonstration’.
When collusion is an independent action governed by our Ecuadorian legislation,
it is so regulated under the Collusion Prosecution Act; and, as stated by this
Division of the Court, it is not possible to seek the cassation of a judgment by
making these kinds of allegations, even more so when, according to the cassation
appellant’s affirmations, Judge Nufiez was subject to a proceeding before the
Judicial Council. Therefore, the affirmation made by the court of appeals is the
correct one, as it is not within its scope of that court to have jurisdiction to hear
collusive action cases within a summary verbal proceeding, or procedural fraud,
judges’ behaviours, proper and improper meetings, the appointment of substitute
judges, plaintiffs’ connivance, among other allegations made by the appellant
company.
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5.225.

5.226.

5.221.

5.228.

5.229.

P: The Tribunal’s Conclusions

The Tribunal finds proven, on the evidence adduced in this arbitration, the following
facts based on the factual and non-forensic expert evidence set out above, in Parts 1V
and V of this Award. (For ease of reference, these factual and non-forensic expert issues

are referred to as “factual issues”).

The Ghostwriting’ of the Lago Agrio Judgment: The Claimants’ factual allegation that
the Judgment of the Lago Agrio Court was corruptly ‘ghostwritten’ lies at the heart of
their present dispute with the Respondent. It is by far their gravest allegation in this case;
and, if attributable to the Respondent, it is the origin of the injuries of which the
Claimants now complain under the Treaty.

There is no direct factual evidence available in this arbitration proving definitively how
and when the Lago Agrio Judgment was in fact written. There is, however, much
circumstantial evidence, both factual and non-forensic expert evidence. Subject to the
forensic issues considered in the next Part VI of this Award, that circumstantial
evidence, in the Tribunal’s view, proves by whom it was not written and why and by

whom it was written, at least in substantial and material part.

As already indicated, the Tribunal declines to draw any adverse inference against the
Respondent from the absence of Dr Zambrano as a witness in this arbitration. First, the
Tribunal does not accept that Dr Zambrano’s absence was improperly induced or
otherwise influenced by the Respondent. Second, the Tribunal has benefited from the
written testimony of Dr Zambrano in the RICO Litigation, which the Respondent (with
the Claimants) agreed could be received by the Tribunal as if it were testimony adduced
in this arbitration. On the other hand, whilst drawing no such adverse inference, the
Tribunal confers no special advantage upon the Respondent arising from Dr Zambrano’s
absence as a witness in this arbitration. Whilst it thus rejects the Claimants’ criticism of
the Respondent for the missing piece of the jigsaw, it must nevertheless assess the
Respondent’s case (as also the Claimants’ case) without that missing piece, mitigated

by Dr Zambrano’s testimony in the RICO Litigation.

This assessment starts with certain of the Lago Agrio Plaintiffs’ representatives,
especially Mr Donziger and Mr Fajardo. The evidence before this Tribunal points
clearly to the conclusion that they engaged in prolonged, malign conduct towards the
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5.230.

5.231.

5.232.

Respondent’s legal system generally and, particularly, the Lago Agrio Court in a manner
that almost beggars belief in its arrogant contempt for elemental principles of truth and
justice. It is pointless here to characterise such conduct any further, because these
individuals are not the object of the exercise required for this Award under the Treaty
applying international law. Such conduct, as related above, also speaks for itself.
Moreover, others unknown were also involved in the ‘ghostwriting” exercise. Whilst not
attributable to the Respondent under international law, their collective misconduct
nevertheless remains relevant because it was a necessary condition for what happened;

but it was not the immediate cause of the Claimants’ injuries.

That cause came from Judge Zambrano. The Tribunal considers that Judge Zambrano
actively solicited a bribe from whichever side in the Lago Agrio Litigation would be
willing to pay him for issuing a favourable judgment in the Lago Agrio Litigation.
Chevron refused his approaches; but certain of the Lago Agrio Plaintiffs’ representatives
did not. It is not proven that Judge Zambrano did receive a monetary consideration
actually paid to him before the issuance of the Lago Agrio Judgment. On a balance of
probabilities, however, it is proven that the consideration was a promise to reward him
financially at a later date from proceeds to be recovered from the enforcement against
Chevron of the Lago Agrio Judgment. It is likely to be a reward that he will never see.

Based on the circumstantial evidence, the Tribunal finds that Judge Zambrano did not
draft the entirety of the Lago Agrio Judgment by himself, as he falsely testified on oath
in the RICO Litigation. The Tribunal finds that Judge Zambrano, in return for his
promised reward, allowed certain of the Lago Agrio Plaintiffs’ representatives,
corruptly, to ‘ghostwrite” at least material parts of the Lago Agrio Judgment (with its

Clarification). These representatives included Mr Fajardo and Mr Donziger.

Exactly how that was done remains uncertain on the available factual evidence. It is
clear that the ‘ghostwriting’ exercise was begun by these Lago Agrio Plaintiffs’
representatives in about mid-2009; and it was well underway by the time of Judge
Zambrano’s return to the Lago Agrio Litigation in October 2010. For obvious reasons,
Judge Zambrano was cautious; and these representatives were still more careful (albeit
not careful enough). By that time, Chevron had formed strong suspicions as to what
might be happening, even if Chevron could not prove it. That situation began to change

when Dr Guerra disclosed what he knew to Chevron, later. However, Dr Guerra was
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5.235.

5.236.

5.237.

largely excluded from this ‘ghostwriting’ exercise at the time; and his knowledge is

limited.

Other Allegations: The Tribunal turns to the Claimants’ other factual allegations under
seven headings: (i) the misconduct of Judge Yanez; (ii) the misconduct of Mr Cabrera,
as an auxiliary officer of the Lago Agrio Court; (iii) Judge Zambrano’s improper
connivance at Dr Guerra’s ghostwriting of his court orders in the Lago Agrio Litigation
(between October 2009 and March 2010); (iv) the Veiga-Pérez Criminal Prosecutions;
(v) the conduct of the Respondent’s Government during the Lago Agrio Litigation; (vi)
criminal investigations of ‘fraud’ in the Lago Agrio Litigation and the Lago Agrio
Court’s Judgment (comprising of the misconduct of Judge Yanez and Mr Cabrera and
the ‘ghostwriting” of the Lago Agrio Judgment); and (vii) the Judgments of the Lago
Agrio Appellate, Cassation and Constitutional Courts in regard to “fraud’. It is

convenient to address these seven headings in reverse order.

The Appellate, Cassation and Constitutional Courts: As to (vii), as a factual matter, the
Lago Agrio Appellate Court, the Cassation Court and the Constitutional Court did not
address in any significant manner the allegations made by Chevron of ‘fraud’ in the
Lago Agrio Litigation and the Lago Agrio Court Judgment, in their respective
Judgments of 3 January 2012 (with its Clarification Order of 13 January 2012), 12
November 2013 and 27 June 2018.

Criminal Investigations: As to (vi), as a factual matter, notwithstanding the existence of
at least prima facie evidence of ‘fraud’ in the Lago Agrio Litigation and the Lago Agrio
Court’s Judgment available to them, the Respondent’s prosecutorial authorities were
unwilling or unable to act in regard to such evidence in any significant and timely
manner, before the Judgment of the Lago Agrio Court was declared enforceable by the
Lago Agrio Appellate Court on 1 March 2012.

The Government’s Conduct: As to (v), the Tribunal does not consider proven the
Claimants’ factual allegation that the Respondent’s Government played any material

part in the Lago Agrio Judgment’s ‘ghostwriting’ exercise.

Moreover, at the Track Il Hearing, Dr Guerra testified to his knowledge that the
Government never sought to intervene or influence the judicial process in the Lago

Agrio Litigation; and that “the administration never butted in” as regards the Lago Agrio
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5.242.

5.243.

5.244.

As already noted in Part IV, on 1 June 2011, these prosecutions were eventually
discontinued by the Respondent’s National Court, ostensibly without interference by the
Respondent’s Government. By that date, the Lago Agrio Judgment had been issued in

favour of the Lago Agrio Plaintiffs notwithstanding the 1995 Settlement Agreement.

The Tribunal does not consider proven that these criminal investigations or prosecutions
had any causative link with the conduct of the Lago Agrio Litigation or the
‘ghostwriting’ of the Lago Agrio Judgment by certain of the Lago Agrio Plaintiffs’
representatives. Indeed, after bribing Judge Zambrano, these representatives no longer
needed to impugn the 1995 Settlement Agreement (with its related agreements) by

means of these collusive criminal prosecutions.

Dr Guerra’s Ghostwriting of Judge Zambrano’s Court Orders: As to (iii), during Judge
Zambrano’s first period as the judge presiding over the Lago Agrio Litigation (October
2009 to March 2010), certain of the Lago Agrio Plaintiffs’ representatives corruptly paid
Dr Guerra to ‘ghostwrite’ seven procedural orders for Judge Zambrano in the Lago
Agrio Litigation, pursuant to which Judge Zambrano, knowing of such ‘ghostwriting’

by Dr Guerra, improperly issued such orders in the Lago Agrio Litigation.

That misconduct is primarily to be attributed to these representatives and to Dr Guerra
(who was then no longer a judge) and not thereby to the Respondent. There is no cogent
evidence that any part of the bribes paid by the Lago Agrio Plaintiffs’ representatives
for such orders was transmitted by Dr Guerra to Judge Zambrano. At the time, Judge
Zambrano most probably knew of the payments to Dr Guerra. He could not have
expected Dr Guerra to work for him pro bono. Judge Zambrano also knew that his
delegating the drafting of procedural orders to Dr Guerra was illegal under Ecuadorian

law.

However, such misconduct by Dr Guerra took place at an earlier time than the
‘ghostwriting’ of the Lago Agrio Judgment during Judge Zambrano’s return to the Lago
Agrio Litigation (October 2010 - March 2011). This later ‘ghostwriting’ exercise was
of a different and much greater order of misconduct by Judge Zambrano, and as the
action of a judge within the scope of his professional duties it was plainly conduct
attributable to the Respondent. It subsumed any earlier, lesser misconduct by Judge
Zambrano. Whilst it is possible, or even likely, that the earlier misconduct by both Dr
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5.247.

5.248.

5.249.
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Guerra and Judge Zambrano formed a necessary condition for the subsequent

‘ghostwriting’ exercise by Judge Zambrano, it was not its cause.

Mr Cabrera: As to (ii), Mr Cabrera, as an auxiliary officer of the Lago Agrio Court, (a)
improperly favoured the case of the Lago Agrio Plaintiffs in the Lago Agrio Litigation
and (b) improperly colluded with and permitted certain of the Lago Agrio Plaintiffs’
representatives and experts to write, covertly, the Cabrera Report, ostensibly in his
name. Mr Cabrera, mendaciously, failed to act as an independent expert to the Lago
Agrio Court, in violation of his oath to so. His misconduct resulted from the bribes
corruptly paid to him by certain of the Lago Agrio Plaintiffs’ representatives between
mid-2007 to mid-2008.

As a factual matter, Mr Cabrera’s improper conduct severely prejudiced the presentation

of Chevron’s case in the Lago Agrio Litigation.

Again, whilst it is possible, or even likely, that this earlier misconduct formed a
necessary condition for the subsequent ‘ghostwriting’ of the Lago Agrio Judgment, it
was not its cause. To the extent (as the Tribunal finds) that the Cabrera Report influenced
in part the result of the Lago Agrio Judgment, the Tribunal considers that this factor

forms part of the “‘ghostwriting’ exercise as a whole.

Judge Yanez: As to (i), Judge Yanez (a) improperly terminated the procedure for the
Judicial Inspections in the Lago Agrio Litigation, by order of the Lago Agrio Court
dated 22 August 2006; and (b) improperly appointed Mr Cabrera as the Court’s sole
global assessment expert, by order of the Lago Agrio Court dated 19 March 2007. His
misconduct resulted from the blackmail practised against him by certain of the Lago

Agrio Plaintiffs’ representatives from July 2006 onwards.

As a factual matter, the misconduct of Judge Yanez severely prejudiced the presentation
of Chevron’s case in the Lago Agrio Litigation. Although it was a necessary condition
for what happened subsequently in the Lago Agrio Litigation, his misconduct was not
the cause of the ‘ghostwriting’ of the Lago Agrio Judgment.

These conclusions are limited to the principal facts at issue between the Parties relevant

to this Award. They remain subject to the Tribunal’s consideration of the forensic issues
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considered in the next Part VI of this Award, as also to the other factual and legal issues
considered in Parts VIl and VIII of this Award.
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PART V - ANNEX 7

THE LAGO AGRIO JUDGMENT ON “MERGER”
(pp. 6-26, with line numbers here added)

The complaint states that Chevron is the successor of Texaco, while the defendant
denies this assertion, therefore, since I must rule in this respect, according to the
record, one can see that the strict legal sense, that is, understanding succession as a
method to acquire control by which the rights and obligations are transferred from the
originator to its successors (according to the Roman tradition), the assertion that
Chevron is not the successor of Texaco Inc. is correct, in so far as the record shows
duly certified documentary evidence that demonstrates that Texaco Inc. maintains legal
status and consequently legal life (at pages 222 and 223 the original document in
English can be found, translated on pages 224 and 225), in such a way that it becomes
evident that there cannot be succession mortis causa without an originator. This
Presidency begins the analysis considering the explanation of the defendant in the
conciliation hearing, referring to there not being a merger between Texaco and
Chevron, but rather, as they proved with the certificate that lies at pages 230 and 231
(translation at page 225), the merger actually occurred between Texaco Inc. and
Keepep Inc. However, this reality, evidenced by documents, must be analyzed in light
of the entire body of evidence, therefore various aspects are considered, among which
it convenient first to refer to page 4103 where a certification is found, from October
29, 2003, at 11:18 a.m., issued by the Clerk of the Presidency, which states that the
defendant did not appear for the presentation of various documents related precisely
to this topic, which was timely requested by the plaintiffs in a motion filed October 23,
2003 at 3:25 a.m., and ordered in the ruling of October 23, 2003 at 3:30 p.m. The
documents that to the defendant should have presented included: 1) A complete and
certified copy of the *‘Agreement and Plan of Merger,” which is said to be related to the
‘Certificate of Merger between Keepep Inc. and Texaco Inc.,” a document with the
issuance date of October 9, 2001; 2) A complete and certified copy of the document
containing the authorization of Chevron Corporation, in order for its subsidiary
Keepep Inc. to participate in the Merger; 3) A complete and certified copy of the
authorization from the competent corporate body to proceed with the change in name
of Chevron Corporation to Chevron Texaco Corporation; 4) A complete and certified
copy of the authorization issued by the competent corporate body, for Chevron to be
able to include the word Texaco in its new name. These documents, which the defendant
did not present, despite having been timely requested to do so by the plaintiff and
ordered by the Presidency of this Court, were not filed by the defendant. As the record
shows the defendant explained the reasons that support a supposed inability to produce
said documents, via a brief on October 27, 2003, at 4:50 p.m., which was addressed
through a ruling on October 27, 2003 at 5:20 p.m., ordering compliance with what was
ordered or that the excuse be given on the indicated date. As was noted, the explanation
recorded by the Office of the Clerk clearly indicates that the defendant did not appear
on the indicated date and time, therefore did not offer a valid excuse for this failure to
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comply. Considering Art. 826 of the Code of Civil Procedure with respect to the merit
of the presentation of documents requested as evidence, and given that this Presidency
should only consider the elements that form part of the proceeding, | consider that the
refusal to comply with the ordered presentation of documents cannot favor the party in
contempt, but rather to the contrary, the Code of Civil Procedure has established a
sanction for these cases, in Art. 827, which says, ‘If once ordered the presentation of
evidence is not fulfilled within the term indicated, a fine will be imposed on the
reluctant party of ten to forty United States dollars for each day of delay, depending
upon the amount in dispute. This fine may not exceed the value equivalent to ninety
days,” therefore in this case, due to the time elapsed, the maximum fine must be applied,
equivalent to 40 dollars per day multiplied by the 90 days, for each document that has
not been produced as was ordered. The same thing happened with the documents whose
production was requested in the motion filed on October 24, 2003 at 4:59 p.m., that
refers to “‘Chevron Texaco Notice of the 2002 Annual Meeting and the 2002 Proxy
Statement,” and to *‘Chevron Texaco Notice of the 2003 Annual Meeting and the 2003
Proxy Statement,” and also by motion filed on October 24, 2003 at 5:00 p.m., in which
it is requested that a date and time be scheduled for the defendant company to produce
the following documents: ‘a.- Complete and certified copy of the ‘Agreement and Plan
of Merger’ between Chevron Corporation and Texaco Inc., b.- Complete and certified
copy of the records of the competent body , among which appear the authorization for
the institution called ‘merger,” in the legislation of the state of Delaware, of the United
States of North America, to proceed between the companies Chevron Corporation and
Texaco Inc.; c.- Certificate of Merger between Texaco Inc. and Chevron Corporation;
d.- Authorization of the competent body that permits Chevron Texaco Corporation to
establish, in the legal documents ‘Chevron Texaco Notice of the 2002 Annual Meeting
and the 2002 Proxy Statement and Chevron Texaco Notice of the 2003 Annual Meeting
and the 2003 Proxy Statement,” that the legal concept called ‘Merger’ has occurred
between the companies Texaco Inc. and Chevron Corporation,” which motions were
addressed in the ruling of October 27, 2003 at 8:40 a.m., in which the requested
production was scheduled for November 4, 2003, without there being a record in the
proceedings of the compliance with this order. Moreover, this situation has been
considered together with the other record evidence, which indicates to us that both the
representatives of Chevron and those of Texaco each made public statements, in
different media and by different spokespersons, announcing a financial operation that
would combine the strengths of two companies to form a new one that would benefit
from this union. The case file contains important documentary evidence as of page
140700, in the notarial record made on June 6, 2008 of the true copy of the following
documents: 1. Chevron Document: Power — Point slides ‘Analysis of Meeting Notice;’
Transcription of meeting of Chevron and Texaco analysts, October, 16, 2000; 3.
Chevron and Texaco Agree to a $100 Billion Merger in an Integrated Co. of energy
(Top-Tier); 4. Chevron and Texaco announce leadership team and organization
structure for proposed Post-merger Co.; 5. Proposed Chevron-Texaco merger clears
regulatory hurdle in Europe; 6. Texaco shareholders approve Chevron-Texaco
merger; 7. The United States Federal Trade Commission approves Chevron-Texaco
merger; 9. Chevron Texaco to begin first full day of global operations; 10.
ChevronTexaco announces its plans to promote retail gasoline brand in the U.S.; 11.
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Federal Trade Commission consent agreement allows the merger of Chevron S.A. and
Texaco Corp., preserves market competition; 12. Analysis of the proposed merger
order to aid public comment; and 13. Agreement containing consent orders, with its
respective translation, and additional documents. Considering that these documents
were publicly available, specifically the official page of Chevron, the defendant
corporation (www.chevron.com), it follows that their content be analyzed in the
following manner. In general, all of these documents refer to or announce a financial
transaction called ‘merger’ in the English language, which is the language in which
these documents appear. Taking into account the translation from the Spanish and
English Legal Dictionary Diccionario Juridico Inglés-Espariol by Henry Saint Dabhl,
McGraw-Hill’s publishing company, and additionally the translations in the record,
the unmistakable conviction is reached that the English language term ‘merger’
translates to Spanish as “fusion.” Likewise, the translation submitted to the Presidency
of the Court inside the same notarial record, done by Mr Mauricio Javier Rodriguez
Sandoval, as of page 140746, invariably translates the English term ‘merger’ with the
Spanish word “fusion.” With respect to what a merger is, the Law of Companies (Ley
de Compariias) dedicates a complete section, in which it explains the concept of
merger, indicating that this occurs: a) when two or more companies unite to form a
new one that succeeds them in their rights and obligations; and, b) when one or more
companies are absorbed by another that continues existing (art. 337), for which reason
it is appropriate to analyze the underlying legal transaction that occurred between
Chevron and Texaco Inc., to determine if art. 337 of the Law of Companies is
applicable to it. Under this legal approach all of the documentation has been analyzed
related to the transcript of the presentation made at the Chevron-Texaco merger
Analysts meeting held on October 16, 2000, at which Chevron’s General Manager,
David O’Reilly, makes the following statements: ‘First of all we’ll talk about the
strategic rationale for combining Chevron and Texaco to form this new company,
ChevronTexaco Corporation’ (page 140747), then goes on to say ‘The capabilities of
the new company will be made stronger by the combination of the skills and talents of
both organizations,” and that “We’ll have a larger and stronger portfolio which will
enable Chevron and Texaco to better manage and absorb risk’ (page 140748). The
Presidency carefully observes the fact that Chevron’s General Manager emphasizes
the idea of ‘combining’ Chevron and Texaco so that the new company can benefit from
this combination of the skills and talents of both, which makes it evident that the new
company acquired benefits of the combined companies. It is noteworthy that, although
there is no express mention of obligations, the advantage of ‘better manage and absorb
risk’ is analyzed. The Presidency cannot disregard the fact that in slide 13 of the
presentation (page 140750) the benefits of the merger with respect to Latin America
are discussed, describing how the new company will benefit from the rights that the
combined companies have in South American countries; nevertheless, despite the fact
that no mention is made of the obligations of these companies in those countries, due
to an elemental principle of law we understand that the net assets are united as a whole,
made up of assets and liabilities, and therefore in terms of the law, it is understood that
be the underlying financial legal transaction what it may, or however the companies
want to call it or conceal it, what causes legal effects is the true transaction. This
Presidency is convinced that the net assets must be combined as a whole and not just
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the rights alone, that is to say, the obligations are also combined. We understand that
the Managers of both companies publicly announced a merger, and that the legal
effects of such operation necessarily entail that the new ‘combined’ company succeeds
its creators in rights and obligations, in accordance with what art. 337 of the Law of
Companies has provided in this regard, and art. 338 which provides that the respective
corporate assets shall be transferred “in a block,” that is to say, that the full net assets
are transferred, assets and liabilities, rights and obligations, without benefit of
inventory or any other limit, as is explained with total clarity in the second paragraph
of art. 341, which provides that ‘the absorbing company shall take care of paying the
liability of the absorbed and shall assume, by virtue thereof, the responsibilities
inherent to a liquidator with respect to the creditors of the latter;’ therefore, the
defendant’s statement that ‘the claimed automatic transfer To Chevron Texaco
Corporation of any obligations TEXACO INC. may have had lacks legal basis’ (page
244) has no legal merit at all, since the transfer is not ‘automatic,” but rather it finds
its cause in the legal transaction that has been called merger in English, and that
combined the net assets of both companies. In addition, the various press releases
issued by Chevron Corporation have been analyzed, which were published on the
official web page of the same Corporation and are certified in the case file with their
respective translation in the Notarial Record that we are now examining, in which there
appear several statements by Chevron’s General Manager, expressly affirming that
this merger positions ChevronTexaco as a much stronger global energy producer,” and
that it ‘will create greater value for the shareholders of both companies’ (page 140759,
reverse). The General Manager of ChevronTexaco, on October 10, 2001, also
announced that with the new company ‘we have a broader mix of high-quality assets,
businesses, skills and technology, thanks to the merger’ (page 140768), which
corroborates that the new company, ChevronTexaco Corporation, now called only
Chevron Corporation acquired benefits (assets, businesses, skills and technology) from
the combination of the two combined companies Texaco and Chevron. This coincides
with that said by the President and General Manager of Texaco, Glenn F. Tilton, who
said that ‘the new ChevronTexaco will bring together two great companies,” as well as
that, he looks forward ‘to completing the merger and creating a great new energy
company’ (page 140766). Per the principle of good faith, any citizen, Ecuadorian or
North American, who heard the public statements made by the companies Chevron and
Texaco would have come inevitably to the conviction of a merger between them. This
same conviction appears to be the one that motivated such that the plaintiffs initiated
their action against the new company resulting from the combination of the other two,
since this conclusion is the result of having trusted the information that both companies
issued publicly through their representatives and official channels. On the official page
of the Company Chevron, www.chevron.com, on October 9, 2001, the defendant
company made the following public announcement: ‘Chevron Texaco Corporation
announces completion of merger’ (page 140767, reverse). This clear and express Said
announcement, clear and express, leaves no room for confusion, and in any case is
presumed truthful for the principle of good faith, but if it turned out that the public
statements by the Presidents and General Managers of both companies are made with
the intention of creating a false impression of reality, then we could qualify these
statements as malicious, and under basic principle of law the author or authors cannot
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benefit from such malice, in accordance with the provisions of subsection 2 or art. 17
of the Law of Companies, which provides that ‘For acts of fraud, abuse or other
improper conduct committed on behalf of companies and other individuals or legal
entities, the following shall be held solidarily liable: 1. Those who order or carry them
out, without prejudice to the responsibility that may affect such persons. 2. Those who
obtained benefit to the extent of its value. 3. The holders of the properties for the
purpose of their restitution,” such that in this case, in which the actions and
announcements of the spokespersons and representatives of both companies created a
false impression of reality, the companies that participated in this financial operation
and that seek to benefit from the false information they disseminated are solidarily
liable. In addition, to issue this ruling, | consider the statements of Dr Ricardo Reis
Veiga, who gave his version of the facts (page 103.460) during the judicial inspection
of well Guanta 7, in which he states: ‘I am Vice President of Texaco Petroleum
Company, professionally I am an attorney, I am responsible for all corporate legal
matters in Latin America,” and also adds, ‘Yes, | do have a relationship with Chevron,
of course | have a relationship with Chevron, but I did not have a relationship with
Chevron at that time because the truth is that it had not merged (...),” making clear the
position he holds within the company Texaco, and also clarifying that he maintains
‘relations’ with Chevron, but that these relations are subsequent to the merger, which
is inferred when he states ‘because the truth is that it had not merged,” revealing the
certain fact that the author of this testimony has the internal conviction of the existence
of the merger as a consummated, past and objective fact. Also considered is the
existence in the case file of various checks (pages 103221, 104241, 101884, 69483,
among others) that have been signed by Dr Rodrigo Pérez Pallarez, legal
representative of the company Texaco in Ecuador, to satisfy the obligations that the
defendant party, Chevron Corporation, has had to pay as part of the expenses
generated by this lawsuit. This subrogation of Texaco, who is not a party in this lawsuit,
to satisfy the obligations contracted by Chevron Corporation, necessarily denotes at
least a proprietary/patrimonial relationship between the two companies, since between
distinct, independent companies there would be no legal cause for one company to
assume the legal expenses of the other. All these public statements and procedural acts
carried out by spokespersons and representatives of both companies (Chevron Corp.
and Texaco Inc.) lead to the unequivocal conclusion that the combination of their net
assets and personalities is a legal reality, as well as a public and well-known fact. As
provided by the principle of procedural truth established in art. 27 of the OCJB, this
Presidency, as the competent Judge, does not require further proof of the merger
between Chevron and Texaco, given that it has been shown to be common knowledge
based on the evidence added to the procedural index. One cannot fail to observe the
manifest reality, that neither Chevron Corp. nor Texaco Inc., nor their spokespersons
or representatives, in any of their frequent press releases, has ever denied publicly the
existence of the merger (while they did deny, debate and denounce publicly other facts,
through paid announcements in the press media), but rather all the contrary, this
litigation being the only known scenario in which Chevron Corp. debates the existence
of the merger with Texaco Inc., for which it is appropriate to recall that in our legal
system the principle prevails that no one can benefit from his bad faith, which would
be the case of making several false public announcements to transmit a distorted idea
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of the reality and to profit from the error induced, such as, for example, if said
manoeuvre is undertaken for the purpose of evading legal obligations with third parties
The fact that the shareholders of the predecessor companies are the same ones who
control the new company, leaving as the result of said merger that the shareholders of
Chevron are owners of ‘approximately 61% of the new merged company, while the
Texaco shareholders would own approximately 39% of it’ (page 140770); and
moreover that the executives in charge of the new company are the same ones who
managed the combined companies, (140759, 140761, 140768), as occurs in this case,
leads one to think that there is not sufficient separation between the ownership and
control of the new company and its predecessors. One considers that if the shareholder
of Texaco Inc., became the shareholders of Chevron, and consequently benefited from
the new company (same as its executives), the obligations that the latter maintained as
shareholders of Texaco Inc. transferred as well to the new company, Chevron Corp.
The law serves justice, and cannot allow legal institutions to be manipulated for
illegitimate purposes, such as to favor a fraud or to promote injustice, which would be
the case of transferring the assets to one Corporation “free of responsibility,” while the
responsibilities are kept in a company ‘free of assets,” the way the defendant tries to
have us understand the transaction that took place between Chevron and Texaco, in
which the new company benefits from the combined companies, but fails to mention the
obligations. As the First Civil and Commercial Chamber of the Former Supreme Court
of Justice tells us, “in foreign legal treatises and case law, the need is increasingly
gaining ground to lift the veil of legal entities, particularly of corporations [sociedades
andénimas]. The unveiling consists in disregarding the external form of the legal entity
and, giving birth from there, penetrating in the interior of the same and examining the
real interests that live inside it,” (Gaceta Judicial, Year CV, Series XVIII, No. 1, Page
79, Quito, July 23, 2004, Published in file 172, Registro Oficial 553, March 29, 2005).
In cases like this one, that fit the case where the new corporate structure could provoke
a fraud on third parties or a similar injustice, North American jurisprudence teaches
us that the doctrine of lifting the corporate veil must especially be asserted. The same
thing happens in Ecuadorian jurisprudence, where developments have been such, that
it has been possible to synthesize a series of basic postulates that contain, at the same
time, both a definition and an identification of the scope of action of the institution of
veil lifting in Ecuador. In the first place, it is vitally important to highlight that the
institution of veil lifting is strictly exceptional in nature, since the important social role
that is played by a clear separation of the equity of legal entities and their owners is
undeniable (as set forth in the Ruling of the First Civil and Commercial Chamber of
the Supreme Court of Justice, File No. 393, issued on July 8, 1999 at 9:00 a.m.,
Registro Oficial No. 273 of September 9, 1999). In the second place, there is the
obvious reality that the existence of the corporate entity has lent itself in the past to a
series of abuses, being used not for the purposes provided for in the Law, but rather to
affect rights of third parties through, becoming in practice like a tool of fraud. It is in
this event that the Judges must pull open the corporate curtain of legal entities, in order
to observe and analyze the reality of things beyond the appearances (see ruling of the
First Civil and Commercial Chamber of the Supreme Court of Justice, File No. 120,
handed down on March 21, 2001 at 11:15 a.m., Registro Oficial No. 350 of June 19,
2001). In the third place, at the time of analyzing abuses of the corporate entity, it is
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not relevant if it was organized with the clear intention of causing a fraud or a harm.
It is sufficient that said fraud or harm exists in order to justify a lifting of the veil (see
Ruling of the First Civil and Commercial Chamber of the Supreme Court of Justice,
File No. 393, handed down on July 8, 1999 at 9:00 a.m., Registro Oficial No. 273 of
September 9, 1999). Finally, it is essential to highlight that lifting the corporate veil of
a company is not simply a power of the court when faced with abuses of the corporate
form. On the contrary, the application of this institution constitutes a true obligation
of the judge, since that is the only, or at least the most effective, remedy for unmasking
these abuses of the legal entity (see Judgment of the First Civil and Commercial
Chamber of the Supreme Court of Justice, File No. 20, issued on January 28, 2003 at
11:00 a.m., Registro Oficial No. 58 of April 9, 2003). For these reasons, the fact that
the procedural index demonstrate the legal existence of Texaco and the merger of the
latter with Keepep, does not contradict the demonstrated, public and well-known fact
that the new company, Chevron Corporation, benefited from all the assets and rights
of Texaco and of Chevron, in the same way that the reverse triangular merger, cannot
serve as a legal mechanism to claim that Chevron benefited only from rights and assets,
leaving in the company Texaco the lawsuits and other pending obligations. It is
estimated that if the financial transaction between Chevron And Texaco meant that as
a result, the Texaco shareholders receive 0.77 ordinary shares of Chevron, and the
shareholders that Chevron became owners of 61% of the combined entity, valued at
100 billion, (page 140759) it is because this transaction involved the transfer of assets
and/or rights from which the new company and the shareholders of the combined
companies would directly benefit; however we must insist that it is contrary to the
principles of law and to good faith to expect that only the assets and rights have
transferred, while not the obligations. If we consider the mandate of the Law of
Companies and the principal of procedural truth, along with the evidence provided and
referred to in this judgment that demonstrate that Chevron (and its shareholders)
benefited from the merger with Texaco, plus the universal principles of law, we have
more than enough legal foundation for the transmission of the obligations of Texaco to
the defendant company, Chevron Corp.. In this way the obligation to submit to
Ecuadorian justice pending on Texaco Inc. was also transmitted to the new company
Chevron Texaco Corporation, so that consequently Chevron Corp. cannot allege that
it never operated in Ecuador to give grounds for lack of a legitimate opposing party.
The record shows that Texaco — who did operate it — was obligated to submit to this
jurisdiction, as can be seen in the judgment of the New York Court, at page 152883,
which states: ‘following remand, Texaco provided the missing commitment; in other
words, to submit to the jurisdiction of the courts of Ecuador (and Peru as well),” leaving
then the initiation of the complaint, by reason of territory under the competence of the
Presidency of this Court. In addition to the well-known, justified facts and the law
invoked, this Presidency has studied and considered the precedents of US legislation,
inasmuch as it recognizes that in cases where the merger is carried out in bad faith or
in order to defraud third parties, it must be assumed that it is a de facto merger. The
precedents in Delaware establish that ‘the corporations shall not be able to avoid their
responsibilities through a merger.” In a manner consistent with that provided by the
principle of procedural truth, the Courts of the US pay more attention to the substance
than to the form of this type of transactions. It has been made clear that the simple fact
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of calling a transaction a merger does not turn it into such, and that the Courts must
observe the substance of the transaction in place of what is alleged by the parties.
Considered of vital importance is the general principle according to which in mergers,
‘the party that benefits also assumes the obligations,” which has been established in
various Codes. From the standpoint of legal scholars, imposing responsibilities on the
new company is appropriate in those cases where it knew previously of the
responsibility of its predecessors therefore, there being no argument whatsoever in the
record that indicates lack of knowledge on the part of Chevron Corp. regarding the
obligations of Texaco Inc., It is presumed that the existence of the New York Court’s
order was not concealed by Texaco Inc. from Chevron Corp. It is appropriate for the
purposes of justice, to impose on Chevron Corp., which benefited from the ‘merger,’
the obligations of Texaco Inc. On the other hand, to allow the right of the victims to
redress to disappear for mere formalities within the merger, would be considered by
the Courts of the US as ‘manifest Injustice,” always considering that in certain
circumstances, allowing responsibilities to be avoided or eluded through corporate
formalities can be unfair for the victims, who would end up defenseless. Everything
stated leads us to raise serious doubts as to the good faith with which the defendant
acted in this lawsuit in particular, since this is the only known scenario in which
CHEVRON CORP. Appears disputing the merger with Texaco. Responsibility of
Texaco Inc, for Texpet. The complaint states that ‘“The employ a subsidiary company,
in this case TEXPET, created to develop operations in Ecuador as a different
corporation, with little equity and patrimony, very much inferior to the real volume of
its operations, corresponds to a scheme designed for the clear purpose of limiting the
impact of any complaint derived from its activities in the country. In reality, TEXPET
was nothing more than a screen behind which TEXACO INC acted, being proprietary
by itself or through its subsidiaries of the total capital.” It also affirms that TEXACO
INC directed, supervised and controlled the operations in Ecuador of its subsidiary
company TEXPET and established the operating procedures and techniques to be used
in the hydrocarbon exploration and production activities, however, as noted by the
defendant during the conciliation hearing, the Federal Court in New York declared
that neither Texaco Inc, nor Chevron Texaco Corp. ‘conceived or approved of” the
‘decisions related to the methods, procedures, etc., used by Texpet in Ecuador’ (F.S.
253), so that it is appropriate, in the first place, to conduct an analysis of said legal
decision, which in the event it constitutes material res judicata would prevent this Court
from analyzing this topic again. Thus, the first thing noted is the fact that in the event
that this foreign judgment constitutes res judicata, it should have been so alleged, as a
defense, during the conciliation hearing, which was the appropriate procedural
moment according to Ecuadorian procedural Law. This defense has not been put forth,
demonstrating that the defendant did not have either the conviction or the intention
that said foreign legal judgment be considered as a material decision of final instance;
in the second place, it is noted that although the foreign legal judgment of the United
States District Court, of the Southern District of New York, of May 30, 2001,
(translation by expert Zambrano of November 14, 2008 at 2:30 p.m., from page
152840, in volume 1430) is in the record, which holds that ‘the plaintiffs, after taking
numerous deposition and obtaining responses to no fewer than 81 document requests
and 14 interrogatories, were unable to adduce material competent evidence of
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meaningful Texaco [USA] involvement in the misconduct complained of’ (page
152882), this decision refers mainly to the competence of the Court, and was based on
various aspects that need to be reconsidered. From a reading of this court order in its
context it stands out that what is being analysed the decision in question is the link
between the evidence and the US or Ecuador as another parameter for establishing the
most suitable forum, concluding that the greatest amount of evidence is found in
Ecuador. The decision states that ‘the record establishes overwhelmingly that these
cases have everything to do with Ecuador and nothing to do with the United States’
(page 152880), which is not a decision on the merits that decides that Texaco Inc did
not direct or decide on operations in Ecuador, but rather that the lack of proof in this
aspect is considered as one more basis for demonstrating forum non conveniens. The
reasoning of the New York Court is considered correct insomuch as the majority of the
evidence should be, by logic, in Ecuador, which also implies that the New York Court
recognized that new evidence could be introduced. Then, if we consider the transcribed
text of the judgment we read that it refers to the fact that the record has been analyzed
in terms of “admissible evidence’ in the US, while in Ecuador the same norms do not
necessarily prevail in order to determine what is considered admissible evidence, with
this Presidency having to adhere to that which our laws establish as regards the
evidence, its presentation and its evaluation; and finally, the new evidence that has
been presented and that is part of this record pursuant to the referenced norms, must
be considered, and must necessarily be taken into account to establish the procedural
truth. In this way, the fact that only the evidence admissible and obtained in the U.S.
was analyzed, along with the fact that new evidence has been presented, push for
consideration of the facts at issue discussed in light of the totality of all the evidence.
In addition, it is felt that this decision refers to this issue only as one additional
argument that demonstrates the absence of a link of the case with the United States, in
order to demonstrate precisely that there was no discretion in the lower court decision
in deciding that in this case the evidence was found in Ecuador, but rather that the
balance of public and private interests tilts the scale toward an Ecuadorian forum, such
that what this judgment does is confirm the formal decision of the lower court, that
rejects the complaint based on Forum non Conveniens, but modifies this decision by
conditioning it on the commitment of Texaco to accept the interruption of the
extinguishing prescription of actions, such that it is clear that it is not possible to speak
of material res judicata, since the matters at issue have not been resolved, but rather
on the contrary, the complaint has been rejected taking as a basis the existence of a
more appropriate forum: this one. In this manner competence has settled in this
Presidency of the Provincial Court of Justice of Sucumbios, where in addition we must
give credit to evidence that has been presented in this lawsuit and that were not
considered either by the Federal Court in New York or by the appeals Court, in handing
down their judgments. Thus we conclude that the judicial decision of the Federal Court
in New York has not been final as to the merits of the matter, nor has it caused state,
so that material res judicata cannot be admitted, nor is it admissible as a decision on
the merits binding on this Presidency which is fully competent to rule on this issue
submitted to be heard by it. Therefore, what is incumbent to analyze are both the
documents obtained and turned over by Texaco Inc through the Discovery process,
whose existence has been accepted by the defendant as a certain fact during the
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conciliation hearing like other documents that have been lawfully presented, and the
law applicable to the specific circumstances of this case, in order to determine whether
it is appropriate to apply the doctrine of lifting the corporate veil, which in our legal
system has a jurisprudential and not legislative development. Thus, we begin again
remembering that the origin of this institution is due to the need that judges and courts
had to remedy the severe crisis in which the concept of legal entity entered due to the
fact that many have taken advantage of the benefits that the recognition of the
corporate legal entity assumes. That is how our case law recognizes it, in the decision
No. 135-2003, handed down in the ordinary lawsuit for payment of sales Commission
No. 36-2003 that Jose Miguel Massuh Buraye brought against Roberto Dumani,
published in R.O. No. 128 of July 18, 2003, which notes that ‘[...] cases are presented
in which the legal entity is abused in order to avoid the fulfilment of legal obligations,
especially tax-related or to be used as a screen to evade the rights of third parties. For
this reason, the doctrine is being consolidated which allows for judges to be able to
tear away the veil of legal personality and adopt measures with regard to the men and
the relationships covered behind it,” such that the benefits granted by the legal system
are limited, thought to promote the general economic development, not only of honest
businessmen, but of all society; however, abusing the division or separation of equity
and of responsibility, the corporate veil has been used for perverse purposes, that have
no relation with its objective. Along that same line, it has been expressed to the
Supreme Court of Justice in decision N0.120-2001 on a petition for cassation, in verbal
summary proceeding 242-99, which points out that ‘in the actions of legal entities, in
recent years a well-known and prejudicial deviation has been observed, now that it is
used as an oblique or detoured path to evade the law or harm third parties.” (Published
in R.O. No. 350 of Tuesday, June 19, 2001, Gaceta Judicial, No. 5, Year CII, Series
XVII, p. 1262, Quito, March 21, 2001). In view of this possibility, which has been
alleged by the plaintiff, it is necessary to start by analyzing it considering that this suit
has been brought for the redress of environmental harm supposedly caused by TEXPET
while it was operating the Napo Concession, therefore it is appropriate for us to
determine if the conditions are met that permit lifting the corporate veil in order to
attribute responsibility to Texaco Inc for the conduct or acts of Texpet, to which the
defendant has expressly objected, noting they are separate and independent companies,
so that in order to resolve this aspect, the various factors will be analyzed that reflect,
beyond formal questions, the level of dependence between subsidiary and parent
company in order to determine whether it can be considered that the corporate veil has
been used to hide the true interested parties and beneficiaries of the subsidiary’s
affairs, or if it has been legitimate. 1.- With this purpose we first note that the capital
of the subsidiary company shall be consistent with the amount of business done and the
obligations to be met, because it is understood that business people acting in good faith
risk in their affairs a capital rationally adequate to face their potential responsibilities.
The capital of the subsidiary can be considered insufficient if it requires constant
authorizations and transfers of funds to proceed with the normal course of business,
since in that case, those really making the decisions and exercising control over the
activities are the people who provide the authorizations and the funds, which frequently
are sheltered behind the mask of the legal entity, making necessary that in certain cases
the formal structure of the corporate entity be disregarded in order to avoid defrauding
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third parties. In the record at volume 65, pages 6827, 6828,6830, 6831, 6826, 6833,
are the translations of various requests for authorization from Shields to Palmar, in
which Mr Shields makes requests in the name of the ‘Ecuadorian Division’ of Texaco
Inc. to his superiors at Texaco Inc., requesting their approval for various matters
pertaining to the operations in the Ecuadorian Oriente. The record contains
authorizations for everyday matters, of routine administration, such as tenders for
catering services and the cleaning of the Consortium’s operating sites in Quito and the
Oriente region (translation of document PET 029369 at page 6827 and PET 028910
at page 6830), or the contracting of motion picture entertainment services at the
Oriente installations (PET 029086 at page 6831). Likewise we find an authorization
for the contracting of equipment and personnel for pipeline maintenance (PET 019212
on page 6828) and construction of bridges in Aguarico and Coca (PET 016879 at page
6833). Finally, Shields requests Palmer’s authorization to begin the exploration of the
Sacha-84 well, in October 1976 (PET 012134). Also in the record are various
documents from the Texpet archives, containing authorization requests from Bischoff
to Palmer, in volume 65, pages 6839, 6840, 6843, 6844, 6848, where it appears that,
like Shields, Palmer refers to Texpet’s operations in the Oriente as ‘the Ecuadorian
Division.” Among his requests for authorization is the urgent request to approve the
tender for two ‘workover’ towers (support and maintenance) for production in the
Oriente (PET 030919 at page 6839), and the tender on a road between the Yuca and
Culebra wells (PET 016947 at page 6843), key aspects for the development of Texpet’s
operations. Authorization also is requested to extend the contract for ferry services in
the zone (PET 032775 at page 6844), and more importantly, approval is requested of
the approval documents for Vista-1 Well. There is also a memorandum of special
importance revealing the existence of a lineal chain of authorization existing between
these executives, since Bischoff asks Palmer who, after approving the document, signs
and forwards it to McKinley, a higher executive of Texaco Inc (PET 022857 at page
6848), denoting the existence of a chain of command, which meant that the decisions
regarding every aspect relating to the operation of Texpet in Ecuador were made by
executives of Texaco Inc in the U.S. In addition, there are respective authorization
requests in the record from Palmer to Granville, in volume 66, pages 6930, 6938, 6943,
which show that the chain of authorizations extends higher than Palmer, since in
echoing a request from Shields (see PET 019212 at page 6828), Palmer asks Granville
for authorization to contract equipment and personnel for pipeline maintenance (PET
029976 at page 69309) and per Bischoff’s requirement (see PET 030919, at page
6839), approves one of the offers for the construction of the ‘workover’ towers,
submitting said approval to Granville for an O.K. (PET 029991, at page 6943). The
record also contains letters and memorandums from Shields and Palmer to John
McKinley, coming from the Texaco Inc, and Texpet files. In volume 66, pages 6957,
6958, 6964, 6959, 6960, 6974. That show that both Shields and Palmer maintained a
constant flow of letters and memos with McKinley, asking for his authorization and
informing him of events relating to the Napo Concession. Likewise, letters from minor
officials addressed to Shields, in volume 65, pages 6855, 6856, 6860, 6861, 6875, 6882,
6885, where reference is made to letters addressed to Shields that originated in Quito,
in hands of minor officials who requested his authorization, such as William Saville,
who was a Texpet executive who operated in Quito, and sent many and daily
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communications to Shields (in New York) requesting authorizations. For example, he
sent Shields the estimated costs of drilling the Sacha 36 to 41 wells (unnumbered doc)
and asks his approval to start the tender for fuel transport in the Oriente (PET 031387
at page 6856). J.E.F. Caston, another executive of the oil firm based in Quito, asks
Shields for his authorization to call for bids for various services (PET 020758 at page
6860) and to approve the estimated costs of installing submersible pumps in five wells
in the Lago Agrio field. Finally, we have Max Crawford, another official based in
Quito, who also periodically asked for Shields’ approval for various purposes (PET
035974 at page 6882, and unnumbered doc at page 6885). On the other hand, it is
necessary to consider the proven fact that the decisions of the ‘Executive Committee’
of Texpet had to be approved by the board of directors of Texaco Inc, as we see that in
the Minutes of the Board of Directors No. 478 (Volume 25, page 2427), where it
approved Texpet’s decision to enter into negotiations with Ecuador to object to an
increase in the income tax for the oil company, and additional payments, in the same
way that the Texaco Inc board of directors approved the purchase of a plane for US$
850,000, Minutes 456 (Volume 24, page 2351), demonstrating the decision-making
power of Texaco Inc. over the purchases made by Texpet. In my opinion, these minutes
demonstrate the constant scrutiny that the parent firm Texaco Inc. maintained over all
operations and news relative to Texpet in Ecuador. If we analyze this fact
independently, perhaps it could be confused with the normal control that a board of
directors exercises over its subsidiaries. However we must analyze this control by the
parent firm over its subsidiary in its context, taking into account also that the Board of
Directors of Texaco Inc. also delivered the ‘allocations’ of money with which Texpet
operated, which implies that Texpet lacked not only administrative autonomy, but also
financial, since it was Texaco Inc. that controlled not only the decisions, but that also
authorized the funds that Texpet needed for the normal course of activities. Starting
with the admitted fact that Texpet is a fourth level subsidiary company belonging one
hundred per cent to a single owner, Texaco Inc., and that Texpet operated with funds
coming from the coffer of Texaco Inc., it has been shown that there is not a real
separation of patrimony. We understand that different legal entities necessarily imply
differentiated patrimony, according to the rules of the attributes of the entity, however
in this case, the confusion of patrimony is obvious, plus a confusion of entities in the
same manner. Among the evidence that lead us to this conviction we cite additionally
the minutes of a board of directors meeting of Texaco Inc. No. 380, dated January 22,
1965 (Volume 22, page 2166), which established allocations in favor of the Cia. Texaco
Petroleos del Ecuador for an amount of US$ 30,212.00. The minutes of the board of
directors meeting of Texaco Inc. No. 387, dated September 17, 1965, (Volume 22, page
2176), established allocations in favor of Texaco Petroleum Company (Texpet) for an
amount of US$ 27,625.00. Minutes of the board of directors meeting of Texaco Inc. No.
393, dated April 19, 1966 (Volume 22, page 2182), established allocations in favor of
Texaco Petroleum Company (Texpet) for an amount of US$ 331,272.00, and in favor
of the Cia. Texaco Petroleos del Ecuador for an amount of US$ 13,631 establishing in
this way the conviction of this Presidency regarding that Texaco Inc., controlled the
funds both of the company exercising the concession rights (Texaco Petrdleos del
Ecuador) and of the one contracted to operate the concession of the fields, which makes
it obvious that TEXPET was a company without any capital or sufficient autonomy to
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face the normal course of business, which in turn constitutes more evidence of lack of
independence of the subsidiary with respect to the principal, leading us to the
conviction that TEXPET was an undercapitalized company, that depended both
economically and administratively on its parent company. The amount of the contracts
that require authorizations to make likely the unavailability of its own capital, which
is an indication of inability to face the possible responsibilities that can be expected
after an oil operation. Cabanellas explains to us in his work ‘Derecho Societario: Parte
General. La personalidad juridical societaria [Corporate Law: General Section. The
corporate legal entity] that ‘the corporate entity is based on a set of rules that
determine what conduct is attributable to the corporation as a legal entity. The general
effects of those rules may see themselves modified according to certain norms that alter
that attribution, turning to imputing the conduct that normally would be attributable to
the corporation as a legal entity, to other physical or legal persons, such as their
partners or other people who exercise the control in fact of the corporation.” (See Vol.
3. Buenos Aires: Editorial Heliasta, 1993. P. 65.) It has been shown in the record that
the authorizations and investments required by TEXPET, made it so the de facto control
of its operations was exercised by the parent company, which constitutes an important
issue to be considered. Lopez Mesa and José Cesano state it well in their work, El
abuso de la personalidad juridica de las sociedades comerciales: Contribuciones a su
estudio desde las dpticas mercantil y penal [The abuse of the legal entity of commercial
corporations: Contributions to its study from the commercial and criminal
perspectives] (Buenos Aires: Depalma, 2000), when they note that ‘The regime of the
legal entity cannot be used against the superior interests of the society or the rights of
third parties. The techniques manipulated to inhibit the purely instrumental use of the
corporate form vary and adopt different names, but they all propose, in substance, the
consideration of the economic and social reality and the supremacy of objective law.’
Concordantly, the Supreme Court, in Ruling 120.2001, cited above, has said that ‘in
the face of these abuses, it is necessary to react by rejecting the legal entity, that is,
drawing aside the veil that separates third parties with the true final recipients of the
results of a legal business to reach them, in order to prevent that the corporate entity
be used improperly as a mechanism to harm third parties, be they creditors who would
be hindered or impeded from attaining the fulfilment of their loans, be they legitimate
holders of a good or a right who would be deprived or dispossessed of them. These are
extreme situations, that must be analyzed with extreme care, as legal certainty cannot
be affected, but neither can, on the pretext of upholding this value, the abuse of the law
or the fraud on the law through the abuse of the corporate institution be allowed.” 2.-
Now, if we consider the formal questions, such as the fact that the same people hold
the positions of executive directors and other managerial posts in both companies,
added to the admitted fact that Texaco Inc was the 100% owner of Texpet, the certainty
abounds as to the need to apply the doctrine of corporate lifting. For example, Mr
Robert C. Shields held the position of Vice President of Texaco Inc. between 1971 and
1977, while at the same time being the Head of Texpet’s Board of Directors, according
to his sworn statement (volume 63, page 6595). Review of the record shows that Shields
signs his letters on behalf of Texpet, when according to his own testimony between
1971 and 1977 he held the position of Vice President of Texaco Inc. This fact is
consistent with Bischoff’s statement that Texpet was the division of Texaco Inc. that
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operated in Latin America, and not a mere subsidiary, as the defendant’s defense
maintains. In the same way, over the course of his career, M. Robert M. Bischoff held
positions with Texaco Inc. both in the United States and in Latin America. Between
1962 and 1968 he worked as Vice President in the production division for Latin
America, which he himself calls Texaco Petroleum Company (Texpet), according to his
sworn statement in volume 63, page 6621. This shows how even the executives of
Texaco Inc. themselves thought of Texpet as a division of Texaco Inc., and not as a
separate company. Like Shields, the record clearly shows that Bischoff actively
participated in the complex decision-making chains and processes that involved
Texaco Inc. and Texpet. In his sworn statement Bischoff explains how the contracts of
Texpet’s headquarters, located in Florida, that exceeded US$500,000.00 had to be
approved by an attorney of the last name Wissel, head of Texaco Inc.’s attorneys. In
this case, we see how the relationship between Texpet and Texaco Inc. was not limited
to this one owning the shares of the other, but rather that both worked intimately linked,
with Texaco Inc. taking all the decisions while Texpet was limited to carrying them out.
It is true that as a general rule a company can have subsidiaries with completely
distinct legal status. However, when the subsidiaries share the same informal name,
the same personnel, and are directly linked to the parent company in an uninterrupted
chain of operational decision-making, the separation between entities and patrimonies
is significantly clouded, or even comes to disappear. In this case, it has been proven
that in reality Texpet and Texaco Inc. functioned in Ecuador as a single and
inseparable operation. Both the important decisions as well as the trivial ones passed
through various levels of executives and decision-making bodies of Texaco Inc., to the
extent that the subsidiary depended on the parent company to contract a simple
catering service. In this regard it is completely normal that the Board of Directors of
a subsidiary company be made up of some officers from its parent company, and it is
also normal that the parent company receive periodic reports on its condition, and take
certain decisions that for their importance are beyond the reach of the regular
administration. However, in the case of Texaco Inc. and its subsidiary Texaco
Petroleum Company (Texpet), the role of the Directors transcends roles that might be
considered normal, as they received information and made decisions about the great
majority of Texpet’s deeds and acts regarding everyday matters of the operation of the
Napo Oil concession, responding to a well-established chain of command, as has been
shown in the record. 3.- Finally, it is considered that the doctrine of lifting the
corporate veil is especially applicable in the face of the abuses that can be committed
in detriment to the public order or the rights of third parties, in order to avoid fraud
and injustice, that is, that the corporate veil must be lifted whenever not doing so favors
a fraud or promotes injustice, as would be the case in which we find schemes
intentionally created to leave the profits in the parent company, while the obligations
remain in a subsidiary, which in general is incapable of satisfying them. As Lopez Mesa
and José Cesano rightly say: ‘Even when it is admitted as a hypothesis that two
corporations are subordinate to a decision-making unit or constitute an economic unit
or corporate group, this is not sufficient data to dispense with the legal autonomy of
each one of the corporate subjects implicated in the acts, as long as it is not alleged
and proved that the legal forms have been implemented to prejudice the plaintiff in his
rights, since what is appropriate is to respect the corporation’s separation of assets,
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as long as this is not likely to be the means of violation of other legal rules, since
rejection of the status or attribution of responsibility to persons in distinct
appearances, is exclusively based on proving the abuse of the privilege granted to the
detriment of public order or the rights of third parties’ (Pages 145 and 146). Along
these lines it is noted that the plaintiffs have indeed expressly alleged that Texpet was
a company implemented to keep pending responsibilities in a company without
sufficient capital, while keeping the capital of the parent company free of
responsibilities, with the precise objective of avoiding potential liabilities with third
parties, while the record contains abundant evidence, as has been noted above,
demonstrating the subsidiary’s deep ties and lack of independence with respect to its
parent company, which was who actually took the decisions and benefited from the acts
of its subsidiary, which is moreover incapable of meeting the extent of the
responsibilities that are demanded of it. Consideration is finally given to what the
Supreme Court of Justice stated in its judgment No. 393, handed down in Ordinary
Proceeding No. 1152-95 for moral damages brought by Rubén Moran Buenarfio against
Ricardo Antonio Onofre Gonzélez and Leopoldo Moran Intriago, published in R.O.
No. 273 of September 9, 1999, that with respect to the lifting of the corporate veil warns
that “the use of this instrument is not open nor indiscriminate, rather it will be in those
hypotheses in which the interpreter of the Law comes to the assessment that the legal
entity has been constituted with the aim of defrauding either the law or the interests of
third parties, or when the use of the formal cover in the legal entity consists leads to
the same defrauding effects’ aspect that coincides with that indicated by the cited
authors in that this principle ‘cannot be made without first applying a large dose of
prudence, mindful that its indiscriminate, frivolous, immoderate application could lead
to doing away with the formal structure of companies, or else to disallowing it under
circumstances where it is not warranted, with serious harm to the law, certainty and
security in legal relationships,” such that considering the foregoing analysis, the
exceptional but justified need has been established in this case to lift any corporate veil
that separates Texaco Inc. in its fourth-level subsidiary, Texaco Petroleum Company
(Texpet), given that it has been proven that it was a company with a capital very inferior
to the volume of its operations, that required constant authorizations and investments
from the parent company to carry out the normal course of business of its commercial
activity, that the executives were the same in both companies, and principally the
obvious fact that not lifting the corporate veil would imply a ‘manifest injustice’.
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PART V- ANNEX 8

DR LEONARD’S AND OTHER EXAMPLES

(1) The Clapp Report: [Leonard ER 2, p. 34]

Example 11. Identical word strings in the unfiled Clapp Report and the Sentencia, but not

in the filed Record

Clapp Report: page 7

Sentencia: page 109-110

Anexo K of Cabrera Report

Las muestras de suelo y
agua tomadas durante las
inspecciones judiciales han
indicado niveles excesivos de
plomo que puede plantear
riesgos de salud para las
poblaciones locales. Los
niveles de plomo en el suelo
mas que duplican el limite
legal y prueban que el
envenenamiento con plomo
es un riesgo real que fue
creado por operaciones de
produccion de PETROLEO en
la concesion de Texaco en la
amazona ecuatoriana.

Las muestras de suelo y
agua tomadas durante las
inspecciones judiciales han
indicado niveles excesivos de
plomo que puede plantear
riesgos de salud para las
poblaciones locales. Los
niveles de plomo en el suelo
son mucho mas elevados de lo
normal, lo que contribuye a
corroborar que el
envenenamiento con plomo
es un riesgo real.

{While the filed Anexo K of
the Cabrera report appears to
be based on the unfiled Clapp
Report, it does not include this
string.}

Note: Bolding in Example 11 is added; bolding indicates exact matches. Curly brackets are used to
interject text, spaces, or comments not in the original documents. The translation of this word string in
the Sentencia is: “Soil and water samples taken during the judicial inspections have indicated excessive
lead levels that could pose health risks for local populations. Lead levels in the ground are much higher
than normal, which tends to corroborate that lead poisoning is a real risk.”
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(2) The Draft Alegato: [Leonard ER 2, p. 21]

Example 4. Similar text and source citations in unfiled Fusion Memo, unfiled Draft Alegato, and Sentencia, but not in filed Final Alegato

Fusion Memo: pages 3-4

Draft Alegato: page 61

Sentencia: page 24

Final Alegato: Enero 17, 2011 -
16H55, page 99

Al igual que Shields, Bischoff
participaba activamente en las
complejas cadenas y procesos de
toma de decisiones que
involucraban a Texaco Inc. y
Texpet. En su declaracion
juramentada Bischoff explica
cémo los contratos del cuartel
general de Texpet, ubicados en
Florida, que se excedieran de
USD 500.000,00 debian ser
aprobados por un abogado de
apellido Wissel, jefe de los
abogados de Texaco
Inc{footnote 8}. En este caso,
vemos como la relacion entre
Texpet y Texaco Inc. no estaba
limitada a que ésta sea
propietaria de las acciones de
aquella. Ambas trabajaban
intimamente vinculadas,
tomando Texaco Inc. todas las
decisiones y Texpet limitandose
a ejecutarlas.

{footnote 7} Declaracion
Juramentada de Robert M.
Bischoff [PSV-018/C] Cuerpo 63,
foja 6621. {footnote 8} Ibid..

Al igual que Shields, Bischoff
participaba activamente en las
complejas cadenas y procesos de
toma de decisiones que
involucraban a Texaco Inc. y
Texpet. En su declaracién
juramentada Bischoff explica
cémo los contratos de Texpet
gue excedian ciertos valores
debian ser aprobados por el jefe
de los abogados de Texaco Inc.,
lo cual ayuda a probar la forma en
que Texpet dependia de Texaco
Inc.

Al igual que Shields, ha quedado
claro en el expediente que
Bischoff participaba
activamente en las complejas
cadenas y procesos de toma de
decisiones que involucraban a
Texaco Inc. y Texpet. Ensu
declaracion juramentada
Bischoff explica como los
contratos del cuartel general de
Texpet, ubicados en Florida, que
se excedieran de USD 500.000,00
debian ser aprobados por un
abogado de apellido Wissel, jefe
de los abogado de Texaco Inc.
En este caso, vemos como la
relacion entre Texpet y Texaco
Inc. no estaba limitada a que
ésta sea propietaria de las
acciones de aquella, sino que
ambas trabajaban intimamente
vinculadas, tomando Texaco
Inc. todas las decisiones mientras
que Texpet se limita a
ejecutarlas.

De hecho, las instancias en las que
Bischoff tom6 la medida de
marcar la distinction demuestran la
inseparbilidad de las comaiiias, en
lugar de desacreditarla. Por
ejemplo, en una declaracion bajo
juramento Bischoff describid
como debia asegurarse de que los
contratos de Texpet que
superaban ciertos valores
recibieran la aprobacion necesaria
de los ejecutivos y de los asesores
letrados de Texaco{footnote 362}.
Se trata de otro ejemplo de cémo
las estructuras de

Texpet/Texaco eran, en efecto,
indiferenciables.

La tradicion de ejecutivos que se
desempefian al mismo tiempo en
ambas compafiias 0 que pasan de
una a otra, unay otra vez,
continda con Chevron y Texpet en
la actualidad.

{footnote 362: Foja 6639:
Transcripcion de la declaracion
de Robert M. Bischoff (17 de
agosto de 1995).

Note: Bolding in Example 4 is added and indicates identical or nearly identical matches in two or more documents. Curly brackets are used to
interject text or comments not in the original documents.
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(3) The Erion Memorandum: [C-TII Aug. 2014, p. 18]

# Erion Memo

1. | Page 5 of 7: Did the
corporate structure cause
fraud or similar injustice?
FN7: Wallace v. Wood,
752 A.2d 1175, 1184 (Del.
Ch. 1999). See also
Outokumpu Eng’g Enters.,
Inc. v. Kvaerner
EnviroPower, Inc., 685
A.2d 724, 729 (Del. Sup.
Ct. 1996).

Temporary File
Page 14: En casos como este,
que se cumpla el supuesto de
que la nueva estructura
corporativa podria provocar
fraude a terceros o una injusticia
similar, la jurisprudencia
norteamericana nos ensefia que
se impone de manera especial la
doctrina del levantamiento del
velo societario. (Wallace contra
Wood, 752 A.2d 1175, 1184
(Del. Ch. 1999); y también
Outokumpu Eng’g Enters., Inc.
contra K vaerner EnviroPower,
Inc., 685 A.2d 724, 729 (Del.
Sup. Ct. 1996).

Final Judgment
Original Spanish, page 13: En
casos como este, que se cumple el
supuesto de que la nueva
estructura corporativa podria
provocar fraude a terceros o una
injusticia similar, la jurisprudencia
norteamericana nos ensefia que se
impone de manera especial la
doctrina del levantamiento del
velo societario. [Citations in the
Temporary File omitted.]

Certified Translation, page 13: In
cases like this one, that fit the case
where the new corporate structure
could provoke a fraud on third
parties or a similar injustice,
North American jurisprudence
teaches us that the doctrine of
lifting the corporate veil must
especially be asserted.
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(4) The Fajardo Trust Email: [Leonard ER 2, p. 31]

Example 9. Identical or nearly identical word strings (more than 40 words) in the unfiled

Fajardo Trust Email and the Sentencia, but not in the filed Registro Oficial

Fajardo Trust Email

Sentencia: page 186

Registro Oficial: page 29

La procedencia del
fideicomiso como modo de
cumplir las obligaciones
tiene como fundamento el
articulo 24, numeral 17 de la
Constitucion anterior (debe
haber una norma similar en la
actual) y ha sido reconocida
(la procedencia del modo) en
las resoluciones de Corte
Suprema nameros 168-2007
de abril 11 de 2007, juicio
No. 62-2005, propuesto por
Andrade c. CONELEC,; vy,
229-2002, R.{space} O. 43 de
marzo 19 de 2003;

la procedencia del
fideicomiso como modo de
cumplir las obligaciones ha
sido reconocida en las
resoluciones de Corte
Suprema nameros 168-2007
de abril 11 de 2007, juicio
No. 62-2005, propuesto por
Andrade c. CONELEC; vy,
229-2002, R.O. 43 de marzo
19 de 2003,

{other than “articulo 24,
numeral 17, de la
Constitucion”, no overlap with
the Fajardo Trust Email is
found.}

Note: Bolding and underlining in Example 9 are added; bolding indicates exact matches between the
unfiled Fajardo Trust Email and the Sentencia. Curly brackets are used to interject text, spaces, or
comments not in the original documents.
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(5) The Fusion Memorandum: [Leonard ER 2, p. 15]

Example 1. Identical or nearly identical word strings in the unfiled Fusion Memo and the

Sentencia (more than 90 words)

Fusion Memo: page 8

Sentencia: page 24

Es cierto que por norma general una
empresa puede tener subsidiarias con
personalidad juridica completamente
distinta. Sin embargo, cuando las
subsidiarias comparten el mismo nombre
informal, el mismo personal, y estan
directamente vinculadas con la empresa
madre en una cadena ininterrumpida de
toma de decisiones operativas, la separacion
entre personas y patrimonios se difumina
bastante. En este caso, se ha probado que
en la realidad Texpet y Texaco Inc.
funcionaron en el Ecuador como una
operacion unica e inseparable. Las
decisiones importante pasaban por diversos
niveles de ejecutivos y érganos de decision
de Texaco Inc.,

Es cierto que por norma general una
empresa puede tener subsidiarias con
personalidad juridica completamente
distinta. Sin embargo, cuando las
subsidiarias comparten el mismo nombre
informal, el mismo personal, y estan
directamente vinculadas con la empresa
madre en una cadena ininterrumpida de
toma de decisiones operativas, la separacion
entre personas y patrimonios se difumina
bastante, o incluso llega desaparecer. En este
caso, se ha probado que en la realidad
Texpet y Texaco Inc. funcionaron en el
Ecuador como una operacion unica e
inseparable. Tanto las decisiones
importantes como las triviales pasaban por
diversos niveles de ejecutivos y érganos de
decision de Texaco Inc.,

Note: Bolding in Example 1 is added and indicates identical or nearly identical matches between the

documents.
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(6) The January and June Index Summaries: [Leonard ER 2, p. 28]

Example 7. Identical or nearly identical word strings in the unfiled January and June Index Summaries and Sentencia, but not

the filed Record.

January Index Summary:
Pruebas pedidas por SV, Row
5, Columns H {“testimonio en
fojas 2150. P75.C22”} and |

June Index Summary: Pruebas
pedidas por SV, Row 5,
Columns H {“testimonio en
fojas 2150. P75.C22"} and |

Sentencia: page 138

Record: fojas 2150 vuelta and
2151

Me contraté el Frente. Me
imagino que hay un convenio
interinstitucional entre
Pet{no“r’}oyel Frente,y
por eso seguramente se
imprimio en hojas de Petro.
Lasmuestras{no“s”}e
tomaron al azar.

Me contraté el Frente. Me
imagino que hay un convenio
interinstitucional entre Petro
y el Frente, y por eso
seguramente se imprimio en
hojas de Petro. Las muestras
se tomaron al azar.

"Me contraté el Frente. Me
imagino que hay un convenio
interinstitucional entre
Petroecuador y el Frente, y
por eso seguramente se
imprimiod en hojas de Petro".
Este testigo asegura que las
muestras se tomaron al azar

2) La metodologia fue la
recopilacion de las muestras de
suelo y agua de los diferentes
campos, estas muestras las
tomaron al azar y los
resultados de lapsus fueron
comparados con las tablas
ambientales que existen en
vigencia.

4) No soy asesor del Frente de
Defensa de la Amazonia a mi
me contrato el Frente de
Defensa de la Amazonia para
un trabajo técnico a realizarse
en el listado de pozos que me
presentaron.

11)...de la Amazonia me
imagino que las hojas en las
cuales se imprimid es por el
convenio interinstitucional
que hay entre Petr{no
“0”}ecuadoryel Frentede
Defensa de la Amazonia.

Note: Bolding in Example 7 is added; bolding indicates exact matches between the documents. Curly brackets are used to interject text or
comments not in the original documents.
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(7) The Moodie Memorandum: [C-TII Aug. 2014, pp. 27-28]

Moodie Memo

Temporary File

The Moodie Memo
discusses the “substantial
factor” test for causation
under California case law,
citing (in six footnotes)
Whitley v. Phillip Morris,
Inc. five times and
Rutherford v. Owens-
Illinois, Inc. twice.

In discussing the elements
of the substantial factor test
the Memo states, among
other things, that a plaintiff
must show that a toxic
substance played “more
than . . . [a] theoretical” role
in bringing about the
claimed injury. The Memo
further states that a plaintiff
has “[n]o need to prove that
it was toxic chemical’s [sic]
from D[efendant]’s conduct
that actually produced the
malignant growth.” See
Moodie Memo, at
WOODS-HDD-0012794.91

p. 59: El factor substancial, que

implica que el elemento dafioso
no puede ser mas meramente
tedrico ni tampoco jugar el
papel secundario generando el
dafio. Segun esta teoria estos
elementos deben ser
considerados sin necesidad de
probar cual de ellos ha sido
precisamente el que causo el
dafio, debido a la irreducible
falta de certeza cientifica
respecto a cual de los elementos
utilizados por el demandado
provoco el dafio (ver Whitley
contra Philip Morris. Inc. y
Rutherford contra. Owens-
lllinois, Inc.).

Final Judgment

pp. 89-90: El factor substancial,
gue implica que el elemento
dafioso no puede ser meramente
tedrico ni tampoco jugar el papel
secundario generando el dafio.
Segun esta teoria estos elementos
deben ser considerados sin
necesidad de probar cuél de ellos
ha sido precisamente el que causo
el dafio, debido a la irreducible
falta de certeza cientifica respecto
a cudl de los elementos utilizados
por el demandado provoco el dafio
[Citation in the Temporary File
omitted.]

pp. 89-90: The substantial factor,
which requires that the harmful
element cannot be merely
theoretical nor can it play a
secondary role in the generation
of the harm. According to this
theory, these elements must be
considered without the need to
investigate which of them was
precisely the cause of the harm,
due to the irrefutable lack of
scientific certainty about which of
the elements used by the
defendant caused the harm.
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PART V - ANNEX 9

DR LEONARD’S MARKED-UP TEXT
(LEONARD ER 2, EXHIBIT 5)

Juicio No. 2003-0002

JUEZ PONENTE: AB. NICOLAS ZAMBRANO LOZADA

CORTE PROVINCIAL DE JUSTICIA SUCUMBIOS. - SALA UNICA
DE LA CORTE PROVINCIAL DE JUSTICIA DE SUCUMBIOS.
Nueva Loja, lunes 14 de febrero del 2011, las 08h37. VISTOS.- En
relacién a la causa signada con el No. 002-2003 que por dafos
ambientales sigue Maria Aguinda y otros, en contra de la compariia
Chevron Corporation, atendiendo su estado procesal se dispone.-
1).- Téngase por incorporado al expediente los anexos y escritos
presentado a las 16H24 de 03 de febrero del 2.011 por el doctor
Adolfo Callejas Ribadeneira, Procurador Judicial de Chevron
Corporation, en atenciéon al mismo se dispone negar su solicitud de
revocatoria de providencia de fecha 02 de Febrero del 2011 las
17H14, en virtud de que no se le esta impidiendo el derecho que le
asiste de presentar peticiones queé sé encuentren amparadas en la
ley y el derecho.- 2).- En lo principal, Maria Aguinda, Angel
Piaguaje, y otros, amparados en el contenido de los articulos 2241 y
2256 de la anterior codificacién*del Cédigo Civil (en adelante CC),
actualmente articulos 2214 y 2229 respectivamente, segun la
nueva Codificacién publicada en Registro Oficial del 24 de junio de
2005, para fundamentar la obligacion de reparar el daro; en el
articulo 169 de la OIT para fundamentar el derecho a compensacién
de los pueblos indigenas; y en cuanto al derecho a reclamar las
reparaciones derivadas de una afectacion ambiental, en el namero 6
del articulo 23 y en el articulo 86 de la Constitucién de 1998, asi
como en el articulo 2260 de la anterior codificaciéon del Codigo Civil,
actualmente articulo 2236, que dice “Por regla general se concede
accion popular en todos los casos de dafno contingente que por
imprudencia o negligencia de alguno amenace a personas
indeterminadas. Pero si el dafio amenazare solamente a personas
determinadas, sélo alguna de éstas podra intentar la accién”, y en el
41 de la Ley de Gestion Ambiental — en adelante LGA (fs. 78 y 79),
comparecen desde fojas 73 a 80 demandando la eliminacién o
remocion de elementos contaminantes y la reparacion de darnos
ambientales, en contra de CHEVRON TEXACO CORPORATION, que
cambio su nombre a CHEVRON CORPORATION, conforme lo indica
y demuestra mediante documento presentado por su Procurador
Comun, adjunto al escrito presentado el 23 de agosto del 2005, a
las 08h05; esta demanda en sus considerandos Primero al Sexto
resume los antecedentes (donde alega que el detalle de las obras
realizadas por Chevron esta comprendido en el anexo A de la
demanda), métodos contaminantes empleados por Texaco, los
dafios y la poblacion afectada, la responsabilidad de Texaco, los
fundamentos de derecho descritos anteriormente, y expone las
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Corte, que como ha quedado establecido en este caso viene dada
por la Constitucion, el nuevo COFJ, el CPC, y la LGA. Esta e
Presidencia considera que el hecho alegado de que Chevron
Corporation no es sucesora de TEXACO INC. no obsta la
competencia de esta Corte, sino que eventualmente, de ser cierto el
hecho alegado se configuraria como falta de legitimo contradictor,
excepcion que ha sido alegada como primera excepcidon subsidiaria
en la contestacion a la demanda, y que sera analizada mas
adelante.- SEGUNDO.- La litis ha quedado trabada con las
pretensiones de la parte actora y las excepciones propuestas por la
demandada en la audiencia de conciliaciéon; como es légico se
analiz6é primero los aspectos previos tratados en la contestacion, los
mismos que se refieren a la falta de competencia de esta Corte, que
ha sido fundamentada en torno a varios hechos que también son
materia de las demas excepciones tratadas posteriormente en la
contestacion y que se resolveran oportunamente en este fallo. Las
excepciones planteadas, en su orden, se resuelven a continuacion.-
TERCERO.- La demandada ha alegado las siguientes excepciones,
que seran analizadas en el orden que han sido presentadas porque
en la contestacién la parte demandada no las diferencia si son
excepciones dilatorias o perentorias: 3.1.- Falta de legitimo
contradictor. La demanda afirma que Chevron es sucesora de
Texaco mientras que la demandada niega esta afirmacién, por lo
que debiendo pronunciarme al respecto, segin consta del
expediente, se observa que el estricto sentido juridico, es decir,
entendiendo la sucesién como un modo de adquirir el dominio por
el que se transmiten derechos y obligaciones del causante a sus
sucesores (segun la tradicién romanista), es correcta la afirmacién
de que Chevron no es sucesora de Texaco Inc., por cuanto consta
del proceso prueba documental debidamente certificada que
evidencia que Texaco Inc. mantiene personeria juridica y por ende
vida legal (en fojas 222 y 223 se encuentra el documento original en
inglés, traducido en fojas 224 y 225), de manera que resulta
evidente que no puede haber sucesion mortis causa sin que exista
causante. Esta Presidencia empieza el analisis considerando la
exposicion de la parte demandada en la audiencia de conciliacion,
referente a que no existio una fusion entre Texaco y Chevron, sino
que como lo prueban con el certificado que reposa en fojas 230 y
231 (traduccion en fojas 225), la fusién ocurrié en realidad entre
Texaco Inc. y Keepep Inc. Sin embargo esta realidad probada
documentalmente debe ser analizada a la luz de todo el acervo
probatorio, por lo que se consideran varios aspectos, entre los que
convienen referirnos primeramente que a fojas 4103 se encuentran
una razon de 29 de octubre del 2003, a las 11h18, sentada por la
Secretaria de la Presidencia, en la que consta que la parte

g Index Summary: Pruebas pedidas
por SV, Rows 6-9, Column H; June
Index Summary: Pruebas pedidas
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Index Summary: Pruebas pedidas
por SV, Rows 6-9, Column H; June

Index Summary: Pruebas pedidas
/por SV, Rows 6-9, Column H

demandada no se presenté a la exhibicion de varios documentos
relativos precisamente a este tema, la cual fue solicitada
oportunamente por los demandantes mediante escrito recibido el 23
de octubre de 2003, a las 15h25, y ordenada en providencia del 23
de octubre de 2003, a las 15h30. Los documentos que a la parte
demandada debia exhibir comprendian: 1) Copia integra y
certificada del “Acuerdo y Plan de Fusion”, que dice relacién con el
“Certificado de Fusion entre Keepep Inc y Texaco Inc.”, documento \‘

cuya fecha de emision es el 9 de octubre de 2001; 2) Copia integra y,
certificada del documento en el que conste la autorizacion de
Chevron Corporation, para que su subsidiaria Keepep Inc. o

) - = 2 ruebas
intervenga en la Fusién; 3) Copia integra y certificada de 1 pedidas por
autorizacién del érgano corporativo competente para que se procedalsy, nows 6-9
al cambio de denominacién de Chevron Corporation a Chevronlc 1\ p.
Texaco Corporation; 4) Copia integra y certificada de la autorizacion| e |ndex
del 6rgano corporativo competente emitida para que Chevron puedasummary:
incorporar a su nueva denominacion la palabra Texaco. Estos|Pruebas
documentos que la parte demandada no exhibié.pese a haber sido|pedidas por
oportunamente pedidos por la “pafte “actora- y ordenados por 1alSV, Rows 6-9,
Presidencia de esta Corte, no fueron presentados por la parte/Column D

Index
Summary:

demandada. Segun consta del expediente la demandada expresé los
motivos que fundamentan una supuesta imposibilidad de exhibir
dichos documentos, mediante escrito del 27 de€ octubre de 2003, a
las 16h50, que fuera atendido mediante providencia del 27 de
octubre de 2003, a las 17h20, ordenando que se cumpla con lo
ordenado o que se presente la excusa el dia sefialado. Como se hizo
notar, la razon sentada por Secretaria indica claramente que la
parte demandada no se presentd en el dia y hora senalada, por lo
que no presentd excusa valida para este incumplimiento.
Considerando el Art. 826 del Codigo de Procedimiento Civil respecto
al mérito de la exhibicion pedida como prueba, y debiendo esta
Presidencia considerar Unicamente los elementos que forman parte
del proceso, estimo que la negativa.a cumplir con la exhibicién
ordenada no puede favorecer a la parte en rebeldia, sino por el
contrario, el Coédigo de Procedimiento Civil ha establecido una
sancion para estos casos, en el Art. 827, que dice: “Si ordenada la
exhibicion no se la cumpliere dentro del término sefialado, se
impondra al renuente una multa de diez a cuarenta doélares de los
Estados Unidos de América por cada dia de retardo, segin la
cuantia del asunto. Esta multa no podra exceder del valor
equivalente a noventa dias”, por lo que en este caso en razén del
tiempo transcurrido debe aplicarse la multa maxima, equivalente a
40 dolares diarios multiplicados por los 90 dias, por cada
documento que no ha sido exhibido conforme fuera ordenado. Del
mismo modo sucede con los documentos cuya exhibicion fue

e
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Fusion Memo:
p. 4

actividades son las personas que proveen las autorizaciones y los
fondos, que frecuentemente se encuentren cobijadas tras la X
mascara de personalidad juridica, haciendo necesario que en ciertos
casos se desestime la estructura formal del ente societario para
evitar la defraudaciéon de terceros. En el expediente, en el cuerpo
65, fojas 6827, 6828,6830, 6831, 6826, 6833, constan las
traducciones de varios pedidos de autorizacion de Shields a Palmar,
en los que el sefior Shields hace pedidos a nombre de la “Division
Ecuatoriana” de Texaco Inc. a sus superiores de Texaco Inc.,
solicitando su aprobacién para diversos asuntos propios de las
operaciones en el Oriente ecuatoriano. Constan en el expediente
autorizaciones para asuntos cotidianos, de administracién regular,
como la licitaciéon de servicios de catering y limpieza para los sitios
de operaciones del consorcio en Quito y el Oriente (traduccién de
documento PET 029369 en foja 6827 y PET 028910 en foja 6830), o
la contratacién de servicios de entretenimiento cinematografico en
las instalaciones del Oriente (PET 029086 en foja 6831). Del mismo
modo encontramos una autorizaciéon para la contratacion de
equipos y personal para el mantenimiento de oleoductos (PET
019212 en foja 6828) y construccion de puentes en Aguarico y Coca
(PET 016879 en foja 6833). Finalmente, Shields solicita la
autorizacion de Palmer para iniciar la exploracion del pozo Sacha-

84, en octubre de 1976 (PET 012134). También constan d Fusion

expediente varios documentos de los archivos Texpet, con pedidos [V€M0: P-4
de autorizacién de Bischoff a Palmer, en el cuerpo 65, fojas 6839,
6840, 6843, 6844, 6848, donde consta que del mismo modo que
Shields, Palmer se refiere a las operaciones de Texpet en el Oriente
como “la Division Ecuatoriana”. Entre sus pedidos de autorizacion,
consta el urgente pedido para aprobar la licitacion de dos torres de
“workover” (soporte y mantenimiento) para la explotacion en el
Oriente (PET 030919 en foja 6839), y la licitacion de un camino
entre los pozos Yuca y Culebra (PET 016947 en foja 6843), aspectos
claves para el desarrollo de las operaciones de Texpet. También se
solicita autorizacion para extender un contrato de servicios de ferri

en la zona (PET 032775 en foja 6844), y con mayor importancia, se[E sion
solicita aprobaci6n de los documentos de aprobacion del Pozo Vista:|yemo: pp.
1. Consta ademas unrmemorando de especial importancia revelando|s 5

la existencia de una cadena lineal de autorizaciéon existente entre
estos ejecutivos, pues Bischoff le solicita a Palmer que, de aprobar
el documento, lo firme y reenvie a McKinley, un ejecutivo superior \

de Texaco Inc (PET 022857 en foja 6848), denotando la existencia

p i Fusion
de una cadena de mando, que hacia que las decisiones sobre todo

Memo: p. 5

aspecto relacionado con la operacion de Texpet en Ecuador sean
tomadas por ejecutivos de Texaco Inc, en EEUU. Adicionalmente,
constan en el expediente sendos pedidos de autorizacion de Palmer \

20

Fusion
Memo: p. 5
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Fusion Memo:

/p.S

a Granville, en el cuerpo 66, fojas 6930, 6938, 6943, que
demuestran que la cadena de autorizaciones se extiende mas arriba
de Palmer, ya que haciendo eco de un pedido de Shields (ver PET
019212, en foja 6828), Palmer le solicita a Granville la autorizacién
para contratar equipos y personal para el mantenimiento de
oleoductos (PET 029976, en foja 69309) y seguin el requerimiento de
Bischoff (ver PET 030919, en foja 6839) aprueba una de las ofertas

para la construccion de las torres de “workover”, sometiendo dicha

aprobacién al visto bueno de Granville (PET 029991, en foja6943)- Fusion Memo:

p.5

Existen ademas en el expediente Gartas y memorandos de Shlelds y
Palmer a John McKinley, provenientes de los archivos Texaco Inc, y
Texpet. En el cuerpo 66, fojas 6957, 6958, 6964, 6959, 6960, 6974.
Que demuestran que tanto Shields como Palmer mantenian un flujo
constante de cartas y memos con McKinley, solicitando su
autorizacién e informandole acerca de acontecimientos relacionados
con la Concesion Napo. Del mismo “modo, cartas de funcionarios

menores dirigidas a Shields, en el cuerpo 65; fOJas 6855, 6856, |Fusion
6860, 6861, 6875, 6882, 6885, donde se hace referencias a cartas [Vemo:p.6

dirigidas a Shields que se originaron “en " Qulto ‘en manos de
funcionarios menores que solicitaban su autorizaciéon, como William
Saville, que era un ejecutivo de TeXpet que operaba en Quito, y
envio muchas y cotidianas comunicaciones a Shields (en Nueva
York) solicitando autorizaciones. Por ejemplo, 1é envia a Shields los
costos estimados de la perforaciéon de los pozos Sacha 36 al 41 (doc
s/n), y solicita su aprobacién para iniciar la licitacién de transporte
de combustibles en el Oriente (PET 031387 en foja 6856). J.E.F.
Caston, otro ejecutivo de la petrolera ubicado en Quito solicita la
autorizacion de Shields para licitar varios servicios (PET 020758 en
foja 6860) y para aprobar los costos estimados de instalar bombas
sumergibles en cinco pozos en el campo Lago Agrio. Finalmente
tenemos a Max Crawford, otro funcionario radicado en Quito, quien
también solicitaba periédicamente la aprobacion de Shields para
diversos objetivos (PET 035974 en foja 6882, y doc s/r en foja
6885). Por otro lado, debe ser considerado el hecho probado de que
las decisiones del “Comité Ejecutivo” de Texpet debian ser

aprobadas por el directorio de Texaco Inc, como vemos que en el<\|

Acta de Directorio No. 478 (Cuerpo 25, foja 2427), donde éste |Fusion Memo:
aprobd la decision de Texpet de entrar en negociaciones con el [P- 10

Ecuador para oponerse a una elevacion en el impuesto a la renta
para la petrolera, y pagos adicionales, del mismo modo que el
directorio de Texaco Inc. aprobé la compra de un avion de USD
850.000, Acta 456 (Cuerpo 24, foja 2351), demostrando el poder de
decision de Texaco Inc. sobre las compras realizadas por Texpet. En
mi criterio estas actas demuestran el constante escrutinio que la
matriz Texaco Inc. mantenia sobre toda operacion y noticias

2 ™
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control que ejerce un directorio sobre sus subsidiarias. Sin embargo
debemos analizar este control de la matriz sobre su subsidiaria
dentro de su contexto, tomando en cuenta también que el Directorio
de Texaco Inc. ademas entregaba las “asignaciones” de dinero con
las cuales Texpet operaba, lo cual implica que Texpet carecia no
solo de autonomia administrativa, sino financiera, ya que era
Texaco Inc. quien controlaba no solo las decisiones, sino que
también autorizaba los fondos que Texpet necesitaba para el normal
desenvolvimiento de actividades. Partiendo del hecho admitido de
que Texpet es una empresa subsidiaria de cuarto nivel
perteneciente ciento por ciento a un duefio Ginico, Texaco Inc., y que
Texpet operaba con fondos provenientes de las arca de Texaco Inc.,
ha quedado demostrado que no existe una separaciéon real de
patrimonio. Entendemos que personalidades juridicas distintas
necesariamente implican patrimonios diferenciados, segun las
reglas de los atributos de la personalidad, sin embargo en este casol’
la confusién de patrimonios se hace evidente, confundiendo del

mismo modo las personalidades. Entre las pruebas que nos llevan a

este convencimiento citamos adicionalmente el acta de reunion de

directorio de Texaco Inc. No. 380, de fecha 22 de enero de 1965

(Cuerpo 22, foja 2166), que establecié6 asignaciones a favor de la

%a. Texaco Petréleos del Ecuador por un monto de USD 30.312,00.[Fusion Memo:

acta de reunion de directorio de Texaco Inc. No. 387, de fecha 17|p. 10

de septiembre de 1965 (Cuerpo 22, foja 2176) establecid
asignaciones a favor de Texaco Petroleum Company (Texpet), por un
monto de USD 27.625,00. EI<acta de reunién de Directorio de
Texaco Inc. No. 393, de fecha 19 de abril de 1966 (Cuerpo 22, foja
2182) establecio asignaciones a favor de Texaco Petréleum
Company (Texpet), por un monto de USD 331.272,00, y a favor de la
Cia. Texaco Petréleos del Ecuador por USD 13.631. queda de este
modo establecida la conviccion de esta Presidencia respecto a que
Texaco Inc., controlaba los fondos tanto de la empresa que ejercia
los derechos de la concesién (Texaco Petréleos del Ecuador) como de
la que fuera contratada para operar la concesion de los campos, por
lo que resulta evidente que TEXPET fue una empresa sin capital ni
autonomia suficiente para afrontar el giro normal del negocio, lo
cual a su vez se configura como otra evidencia de falta de
independencia de la subsidiaria respecto a la principal, llevandonos
a la conviccion de que TEXPET era una empresa infracapitalizada,
que dependia tanto econdémica como administrativamente de su
matriz. El monto de los contratos que requieren autorizaciones
hacer presumible la indisponibilidad de capital propio, lo cual es
una indicacién de incapacidad para hacer frente a las eventuales

Fusnon Memo:

Fusion Memo:

p. 11 .
relativas a Texpet en Ecuador. Si analizamos este hecho /
independientemente, quizas se pueda confundir como el normal )

Fusion
Memo: p. 10
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