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09:00 1 Tuesdagth2March 2018 09:06 1 MR RADLEY: Justto explain, | will be doinget PowerPoint.
2 (9.03am) 2 If there are references to the report, Mr Kaxeéll
3 THE PRESIDENT: Good morning to everyone. | hppe had at 3 have the report to hand, and hopefully thiit-wi'm
4 least some rest, and you still have some grierg 4 aware we are a bit short of time.
5 Day 2 that we are starting now. We will heaw 5 THE PRESIDENT: You are aware, Mr Radley, that fiaue
6 Mr Radley. 6 45 minutes, right, for your presentation?
7 Is there anything that we should raiseatween? 7 MR RADLEY: Yes. (Pause)
8 We have received a number of documents frem th 8 MR OSTROVE: As a matter of housekeeping, | see
9 Claimants now. | understand these are therdents 9 a presentation is going up on the screehais t
10 that Mr Radley will use for his presentatimthat 10 correct?
11 right? 11 MR RADLEY: Yes.
12 MR LIBSON: That's right, madam. 12 MR OSTROVE: We received this morning some adedmnersions
13 THE PRESIDENT: Also the Secretary has circuldbed 13 of the Tribunal experts' slides. Have weiresd
14 PowerPoint slides that were retained yesyeatal 14 a copy of the presentation that's being p@t u
15 | understand that the Respondent has proaaheniv 15 MR RADLEY: You should have, yes.
16 version that includes the old numbers frosterelay, so 16 PROFESSOR VAN DEN BERG: In the back.
17 we can refer to the same numbers and ddrtbgéused 17 MR OSTROVE: These slides are, but the presentétat is
18 as to the numbers used yesterday in thectiphsls 18 going up there?
19 that correct? 19 MR RADLEY: That is the presentation.
20 MR OSTROVE: (In English) That's correct withpest to 20 THE PRESIDENT: So are the next slides what we lheere, or
21 Mr Welch's slides, but we have not done it 21 is this on the screen something different?
22 respect to Mr LaPorte's slides. 22 MR OSTROVE: Could you just flip through the pagéthe
23 MR GAREL: I've done that with Mr LaPorte, ané {rinted 23 presentation so we can see what's coming?
24 version you have has the numbers as well. 24 MR RADLEY: Right.
25 THE PRESIDENT: Thank you very much. Good.hdre's 25 MR OSTROVE: Okay, so this is obviously not imfaymity
Page 1 Page 3
09:05 1 nothing further to be raised at the outsetcan start 09:08 1 with paragraph 20 of Procedural Order 3@.we would
2 with Mr Radley's examination. 2 request either that we receive copies of-this
3 (9.05am) 3 MR RADLEY: You should have. There were 15 coprexie.
4 MR ROBERT RADLEY (called) 4 MR OSTROVE: We haven't received them.
5 THE PRESIDENT: For the record, sir, you are RoBadley? 5 THE PRESIDENT: Maybe the Claimants can checki® It
6 MR RADLEY: |am. 6 helpful to us to have other paper copies soamemake
7 THE PRESIDENT: Of Radley Forensic Document Latmya 7 our notes.
8 Limited? 8 MRLIBSON: Yes. We did send it over this morning
9 MR RADLEY: That's correct. 9 MR OSTROVE: I'm sorry, you provided hard copigs t
10 THE PRESIDENT: You have provided comments toTttleunal 10 morning?
11 experts' report on 12th March 2018? 11 MR LIBSON: Yes.
12 MR RADLEY: Yes, | have. 12 MR OSTROVE: We received all the ...
13 THE PRESIDENT: You are heard now as an expéness. As 13 THE PRESIDENT: We received this (indicating),ietmh...
14 an expert witness, you are under a duty ternaly 14 (Pause) Here they come. (Handed)
15 such statements as are in accordance witsjmzere 15 So now we are ready to start, Mr Radley.
16 belief. Could you please read the expertadation 16 MR OSTROVE: Except, Madam President, we havelen't
17 that the Secretary will indicate you have. 17 know if it's a serious concern. | hope thatcan
18 MR RADLEY: | solemnly declare upon my honour athscience 18 address it very quickly. We'll do it in Eisgl to
19 that my statement will be in accordance withsincere 19 speed things up, if you like. I'll just makee
20 belief. 20 that's okay with my client. (Pause)
21 THE PRESIDENT: Thank you. So now we can proceeah the 21 Thank you. | just wanted to get clidetcance to
22 gentleman next to the expert identify hinself 22 raise this in English. Thank you, Mr Touré.
23 MR NAZEER: | am Mohammed Nazeer from Mishcomill be 23 Respondents (sic) seem to be either tipgrander
24 assisting Mr Radley with presenting his pnéstion. 24 a double standard or there is just a gresdtaie
25 THE PRESIDENT: Thank you. 25 confusion about the terms of PO17.
Page 2 Page 4
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09:11 1 THE PRESIDENT: Claimants. 09:14 1 in the interest of efficiency, is that preceed with
2 MR OSTROVE: I'm sorry, we feel so much like Claimts in 2 these items, but that the Tribunal note ojeation to
3 a corruption case here that we keep makirigrifsake. 3 the improper procedural positions taken byr@iats.
4 I'm very sorry about that. 4 THE PRESIDENT: Let me give the floor to the Claints.
5 BSGR made objections yesterday and the higfore 5 MR LIBSON: Two points only.
6 last to the submission of presentation slnjethe 6 The first point is that there's a fundatakn
7 Tribunal's experts, and argued that thoseslithe 7 difference between the nature of the predenttiat
8 presentation slides and their text, shouldrot 8 Mr Radley wants to make today and the natfitieeo
9 included in the record. And in fact those enelt 9 content and material that was in the Tribexplerts'
10 excluded, other than slides which were direct 10 presentations. None of this material thabigained
11 mentioned by the Tribunal experts in resptmse 11 in this presentation is new material, in agrste what
12 questions, as the Tribunal will recall frdm i 12 was outwith the material that was alreadyherrecord.
13 position. 13 This is already on the record and it is gustmmary
14 What we see on the very first slides heee 14 of the talking points that Mr Radley is gotogalk
15 essentially precisely what the Tribunal etgoaere 15 to.
16 doing, which is indicating quotes from thétinal 16 There was no prejudice suffered yestebgagpuse
17 experts' reports with comments on them. 17 actually, if there was any prejudice, it wasjudice
18 We actually would ordinarily not have atyjection 18 to the Claimants yesterday, because Mr Ostnad the
19 to this; we think this is perfectly in confaaince with 19 script by which he could introduce all of thadence
20 paragraph 20 of PO17. And we also thinktttet 20 that the Tribunal-appointed experts wanteatitdress
21 demonstrative exhibits that were handedtasit t 21 and it was introduced. There was no pregudic
22 morning, in which additional arrows and sonutications 22 whatsoever. There was prejudice in that meserial
23 have been made on images from the recoréh are 23 was introduced yesterday that oughtn't t@ leeen
24 conformity with paragraph 19 of PO17. 24 introduced, and Mr Radley now has to dedh wit
25 But we find it troubling that Claimantsosid have 25 He's actually dealing with it by way eference to
Page 5 Page 7
09:13 1 been able, yesterday and the eveningehetoraise 09:16 1 material that's already on the record.altery
2 an objection that attempted substantiallyei@id the 2 short presentation, leading up to pictorial
3 procedure, and cost us all rather a bit fsléor 3 presentations that are already on the reeatithere
4 the purposes of trying to prevent the Tribunatderts 4 is no inequality of arms. And if there isiaequality
5 from making their presentations as they hagamed to 5 of arms, it is just evening the playing groondr from
6 do so, and yet today they come in with esaignthe 6 what happened yesterday.
7 same procedure. 7 (The members of the Tribunal confer)
8 So we think the procedure is fine andoinfarmity 8 THE PRESIDENT: At this stage the Tribunal notes t
9 with the Tribunal's orders, but we are stuck i 9 objections or the alternatives of objectidrat the
10 a situation where the Tribunal's experts wete 10 Respondent has raised, and it understands ¢ha
11 allowed to follow that procedure, based @n th 11 proceed at this stage, but the objectiontischand
12 Claimants' objection. 12 the Claimants' position is noted as well.
13 So I'm just at a loss as to whethereéprality of 13 MR OSTROVE: Thank you, Madam President.
14 arms, we should ask the Tribunal to rejezsétthings 14 MR RADLEY: In fact | believe that there is vditgle in
15 and not let Mr Radley refer to them unlegy ttome up 15 this presentation that is not already in eport,
16 in a question that is posed to him, or whetleeshould 16 because I've had to revamp everything lgsitniAs
17 simply ask Claimants to withdraw their ohijgns to the 17 | say, a lot of the illustrations are frore tieport.
18 Tribunal experts' materials and let thenmnathe 18 There is a volume of other information, twdloee
19 record. We can't unscramble the omelettestefday 19 papers that we have concerning penmansHity abi
20 the Tribunal experts had to redo their entire 20 response to Mr Welch's comment about thelityadf
21 presentation, at some prejudice to theiitglbd 21 anybody to copy signatures of this natured the
22 communicate the points they wanted to make. 22 other points that | will be raising --
23 I'm sorry I'm not making a clear appiimat 23 THE PRESIDENT: Sorry, | just have a practicalidht.
24 because it's a little bit difficult to undetdamage 24 Have we provided the Tribunal experts witsth
25 done yesterday. So | think that all we wauldgest, 25 additional materials? Because they shoulbl®to
Page 6 Page 8
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09:18 1 follow what is being done. 09:22 1 have been stated as such. Not to do gopteed on

2 You have copies of the presentation artiexfe 2 the basis of everything having "no evidence of

3 additional materials? 3 fraudulent production”, is not a balanced viéihe

4 MR WELCH: Not the additional material. (Handed) 4 very large number of instances -- and Mr L&or

5 THE PRESIDENT: So now the Tribunal-appointed etgodo 5 emphasised this -- the very large numbersiairces

6 receive copies of the additional materialstheg also 6 where this comes up, it seems to me thatthikl form

7 have Mr Radley's presentation, and we carepaow. 7 a bias.

8 MR RADLEY: In fact, at the back of the paper éits there 8 "Bias" in forensic terms is the buzzwordhe

9 are a number of the slides in fact that Mr&iel 9 moment, cognitive bias or contextual biasnt€xtual
10 presented yesterday. 10 bias is where you repeatedly see somethibythent
11 (9.19 am) 11 leads you in one particular direction. | Vdosuggest
12 Presentation by MR RADLEY 12 in this case there is possibly a totally wmscious
13 MR RADLEY: It will be noted that my report stautty saying 13 bias that it is moving into "no evidence rafuidulent
14 that what | thought was very significanttie teport 14 production®, and in my view that to the readads to
15 of the Tribunal experts was the absencertdioe 15 suggest authenticity, whereas in fact, inopipion,
16 information. Throughout the report -- andwealready 16 the evidence is indeterminate, inconclusive.
17 heard quite a lot on this, so I'll skip trgbut as 17 Mr [Welch] and Mr LaPorte undertook a éagnount of
18 quickly as possible -- there is the repeptedse 18 work, and | have no hesitation in saying tveye
19 "there is no evidence of fraudulent produrctior 19 absolutely correct in carrying out all thaueinations
20 words to that effect. There are over 60 g@tasof 20 detailed. However, the very large numbeénof
21 this within the report. There is no considien of 21 evidence" citations should not mislead tlaglee into
22 possible alternatives stated in the repod,re 22 considering that the vast accumulation ohqwases
23 discussion of why the alternative is not @mefd; no 23 represents an accumulation of evidence itidgca
24 mention of what the basis of the choice aofdivg is, 24 authenticity. It does not. And indeed MPloate
25 "no evidence of fraudulent production”, @ th 25 indicated that he could not say they wereligen

Page 9 Page 11
09:20 1 alternative is "there is no evidence dfienticity". 09:25 1 Certainly there is no evidence demonsiyati

2 We heard from Mr LaPorte at length ongbimts of 2 authenticity from the findings given.

3 alternatives, and Mr Riley (sic) also referntedhe 3 In this case there are no techniquesahlaito

4 alternatives. Frankly, | could not follow -- 4 show when a document was created or for witaniion,

5 THE PRESIDENT: Mr Welch. Mr Riley is not here. 5 and it goes back to the argument within myprethat

6 MR RADLEY: | beg your pardon. 6 you may recall of looking for the elephanttia

7 So there has been the use of, as | sany in 7 garden: your eyes are not capable of seemgrtts,

8 earlier report, one side of the coin. Evanghis 8 and therefore it's not an appropriate phrasay

9 directed to "no evidence of fraudulent prourtt As 9 there is no evidence of ants in the gardeessnjou
10 | say, | could not understand really thedagfithe 10 qualify it by putting the other side: buannot
11 points that were being put forward by theegtgpas to 11 exclude the possibility that there are, Just can't
12 why there was no statement within the repiogt most 12 detect it.
13 obvious alternative. Mr LaPorte said theeevarious 13 My report also goes into quite a numier o
14 alternatives in certain situations, and | @agree 14 instances, and | won't make much referenteeto, of
15 with that. But the whole basis of their né® "no 15 the "equally likely genuine/forged" propaositi In
16 evidence of fraudulent production”. 16 other words, findings are equally likely ®found in
17 My query and my concern is: why was #uepted, as 17 both a genuine document and a fraudulentighpred
18 opposed to the opposite view, "there is ridezce to 18 document.
19 show authenticity” or "there is no evidereshow the 19 Whilst the pursuance of points raisethéreport
20 dating of the documents is correct”. That \&ry 20 are fully and properly undertaken by Mr Wedetd
21 simple point to put in a report of this natuand to 21 Mr LaPorte, the observations expressed here a
22 my mind it is very significant that we hatést 22 effectively irrelevant in these circumstanceer
23 repeated phrase on so many occasions. 23 example, the similarities between the stangréssions
24 In my view the evidence is indetermirate 24 on pages 1 and 2 of R-25 are the same, theythe
25 inconclusive, and in the report it shouldyin view, 25 same features, but that is expected whetbgrare

Page 10

Page 12
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09:26 1 a genuine or a fraudulently produced desum 09:31 1 very broad in its range, that error malts within
2 Their instruction is perhaps slightly diffnt to 2 the general range of variation. As suchjlitrvet be
3 mine. The significance of many of these momtrsued 3 identified as a difference.
4 by the experts are, from my point and from the 4 So the wide range of variation tends tskeaome
5 Claimants' point of view, not relevant, asn a 5 errors of forgery. So when we look at a ldrgdy of
6 instructed there has never been an issuevazether 6 comparison signatures, this is a very importan
7 the questioned documents are the resultesféithn or 7 consideration.
8 page substitution. Their concern was: theid@nts are 8 In my view, caution should be exercise@mh
9 fabricated as a whole. (Pause) 9 dismissing a difference as a mere varianseeh in
10 We will now turn to signature evaluatidvly report 10 the known writings presented. Indeed, IKkliinvas
11 details ... 11 Mr LaPorte who said that one has to be casitichen
12 (Pause to resolve a technical problem) 12 giving a firm opinion one way or the othéxkvould
13 THE PRESIDENT: Fine. We can continue, Mr Radley 13 fully agree with that, not only from the dozent side
14 MR RADLEY: Right. We will move on to signatuegaluation. 14 of things but also from the handwriting paftiew.
15 Again, as detailed in my report, the basi 15 One has to assess, when you see a difterein
16 signature comparison, as far as I'm conceinete 16 other words, something that is outside thgeaf
17  looks at all of the questioned, all of thenparison 17 variation -- you have to assess: is thanpbirtance?
18 documents so as to establish the range iatiearof 18 What is the basis for that decision?
19 each particular minute feature. 19 If I can refer to page 245, which shdagdwithin
20 The range will show a particular featiooen one 20 the photocopy bundle of documents. | thilsktie
21 extreme to the other. The range may represen 21 very back page.
22 a particular pen movement, such as the defree 22 Differences, in my view, are generallyreno
23 curvature, whether it's a narrow, thin clowahether 23 important than similarities. Similaritieshiveen known
24 it's a broad curve, or it may be a physicshsarement: 24 and questioned signatures are going to =epre If
25 how long is this line? And you may haverayeof 25 you have a simulation, almost by definitia'ye going
Page 13 Page 15
09:29 1 variation of 25 millimetres down to 10 that case 09:34 1 to have a lot of similarities. The better ability
2 you have an absolutely fixed range of vanabased on 2 of the forger, the fewer dissimilarities yeuyoing to
3 the documentation presented. 3 have.
4 Anything inside the range is regarded as 4 Consequently, one has to be very awabetbf
5 a similarity. Anything outside the range is 5 obvious differences and subtle differencashtl®
6 a difference by definition. One then proceeds 6 differences are very easily dispelled as, 'I@hjust
7 identify the similarities and the differendestween 7 another variation not seen in the known wgilh But
8 the questioned and comparison materials. tkme 8 one can look at it from the point of view tifafor
9 assesses the same. One thing that always bas 9 instance, you have two individuals, or youehavo
10 borne in mind is: is there demonstrable asoaable 10 descriptions of two individuals and you wensee if
11 evidence to consider why a difference is not 11 they're the same, they may both be 5 fodall,Ghey
12 significant? 12 may have black hair, they may have brown,d¢iey may
13 When assessing the points, there aresdetber 13 have a 40-inch chest, they may have a sctrein
14 considerations that | view. One looks atrihieire of 14 cheek, which is quite significant, they bothy walk
15 the similarity: is it a significant point lzgse it is 15 with a limp in the right foot -- quite distiive
16 difficult to copy? Is it subtle? Is it liketo be 16 features -- but if one of those is from Jaguadh one is
17 copied by an individual? How easy is itépythe 17 from the West Indies, they are different.
18 signature? How wide is the range of vanatibthe 18 So this, to my mind, emphasises the @audtiat you
19 comparison materials? 19 have to exercise. It is the same in hanihgyit
20 This is very important, because therddcba 20 especially if potentially dealing with skdlevriters:
21 errors in a copying process, a simulatiorcgss, which 21 that you don't merely dismiss differencesammnts,
22 still fall inside the natural range of vaieat In 22 variations not seen in the known writings.
23 other words, if somebody is copying an awerag 23 Turning to page 245 -- in fact, we cam toack to
24 signature, whatever that might be, and tloeyi@ng on 24 the last couple of lines of 244. In faatill read
25 this particular element, if that particulemeent is 25 the previous paragraph:
Page 14 Page 16
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09:36 1 "Some of the old discussions of thigjexct of 09:40 1 undoubtedly a lot of very skilled penmentbere. And
2 comparison of handwritings contain some cuiou 2 there are a lot of skilled penmen out there vdm
3 arguments regarding what is described asliside and 3 write fluently and copy fluently.
4 dissimilitude’, and it is dogmatically assertieat 4 This is not something that you acquirgiactice.
5 similarities have more force in proving gemmess than 5 One of the papers | would have liked to predwes
6 differences have in proving lack of genuinsnesthout 6 a paper | did for the American Society of Qioesd
7 any discussion of the quality or nature of the 7 Document Examiners, looking at how practicpriones
8 similarities or differences. It is easy taarstand 8 an individual's ability to copy a signaturada
9 that this principle is not the basis for ilggint 9 basically, it doesn't, not to a significantezi.
10 comparison. 10 A good forger is born, and not made througtetice.
11 "According to the principle stated, iuttbbe 11 I do have a few examples that | haveférred to
12 contended that an individual is proved ta loertain 12 in the report; everything up to now | thirdstbeen
13 person if numerous similarities are showmaxit regard 13 dealt with. But | would like to draw youteattion to
14 to the presence of a few fundamental difiezsri 14 a couple of papers.
15 So that is the example I've just given. 15 The first one is "Another Adept Penmayn" b
16 "The argument is, of course, absurd.aAdwriting 16 Jim Buglio and Hans Gidion. This is the eixsation of
17 is identified exactly as a person is idesdifiby 17 a very talented guy. He's a Native IndiaefcEug
18 a comparison of general characteristics thahe 18 Standing Bear. And his task -- or the test set up
19 case of a person, point to a general claszcer and 19 with ruled sheets of paper, eleven signafpeesheet,
20 in addition the identification must includat which 20 and one blank line. The blank line was ramdp to the
21 is not general but distinctly individual guetsonal. 21 person that was signing. He then has oamattonly
22 "In identifying a person, for exampleqss; 22 at duplicating the signature style.
23 deformities, finger-prints or a series ofltaate 23 If we just thumb through these pagescavesee
24 measurements, must be depended upon ang,fihdie 24 that a lot of these are very fluent. Angaé look
25 conclusion of identity is reached, eithea iperson or 25 through them, even a trained document exarharereal
Page 17 Page 19
09:37 a handwriting, there must not remain $icgnit 09:43 problems in picking out these "forgeriéfsypu can

difference that cannot reasonably be explaifiéids
ignoring of the differences, or the failureperly to
account for them, is the cause of most eirors

1 1
2 2 call them "forgeries".
3 3
4 4
5 handwriting identification." 5
6 6
7 7
8 8
9 9

He doesn't seem to have a problem in ogpyormal
forward-sloping writing, like figure 5, Edward
Frothingham; very fluent. And | would say tupies
I'm producing are in fact copies of copiessea over
to me yesterday. Even so -- and the repramuist not
brilliant because they are copies of copiéshink
you can appreciate from, for instance, figyredward

In other words, one has to be very castiand not
just dismiss items on a gut feeling or a whim.

This is particularly true because theseshilled
penmen out there. Mr Welch said that he thotigat no

10 penman could reproduce these signatures,\amy 10 Frothingham, forward leaning. Then we'vekjebnore
11 adamantly -- well, | do not see where theshafsthat 11 Gidion, very upright writing. Then we've gtamby,
12 comes from at all. He has said that hesitatack of 12 which is barely legible.
13 fluency, poor line quality, all the rest tfthey are 13 And going through all of these -- Rol&@alle --
14 typical of forgeries. Yes, | would absolytagree. 14 you can see -
15 We have no doubt that is the case in motrinss. 15 PROFESSOR VAN DEN BERG: Now you raise my cutjots
16 What we have in the normal course of agework -- 16  ahigh level. Which of the twelve is theufilalent
17 and | think this is probably shared all aer 17 one? Oris that what we have to examine@ afe going
18 world -- is that most forgery is, franklyphish. You 18  to examine us, whether we can figure it out?
19 have silly, illiterate husbands trying to gape 19 MR RADLEY: It would be very interesting to ségdu can.
20 scribbled signature of a wife, and this sbthing. 20  Some of these are very good.
21 However, in my experience, when dealiity the 21 PROFESSOR VAN DEN BERG: Yes, but which of thelt is the
22 larger cases, where there may be more iryppedple 22 copied one?
23 producing documents -- as opposed to meigiyng 23 MR RADLEY: I think there's 23 examples herean't
24 something on a whim, signing a document tralbef 24 honestly recall. You have to take the tedtsend the
25 your wife on the kitchen table or whatevehere are 25  resultin before he will give you an answer.
Page 18 Page 20
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09:45 1 At the back of those various examples,will see 09:48 1 line, the last "P"; not to mention thatfitP".

2 two sheets of paper. These were what gaedaithe 2 MR RADLEY: Oh, yes. Yes. That might be relevards

3 study of this guy. This was in fact a meetirigere he 3 | say, this is the most difficult task of aHe's

4 was effectively collecting attendees' sigregurAnd 4 done 44 signatures, one attempt only. Thetue

5 because he knew that Jim Buglio was a docuexamhiner, 5 would be -- you quite rightly point out thaey are

6 he said, "Well, I can copy these". 6 different, so he's made an error in the capyin

7 So if we look at those two pages at thek bane of 7 process -- looking at, say, 30 signatureshdff?

8 them is -- 8 would that error still lie within that widerrge of

9 THE PRESIDENT: Figures 23 and 24; is that whistat 9 variation, or potentially wide range of vapat? If
10 MR RADLEY: | don't think the page is -- it's $hpage 10 it's a very narrow range of variation, itlpaibly won't
11 (indicating). 11 lie inside. Ifit's a very wide range, itynaell do.

12 THE PRESIDENT: It's just for the transcripin krying to 12 Just, as | say, very quickly -- I'm vaoutely
13 make sure that we identify what we are spegibout. 13 aware of time -- if we move on, there islarsiration
14 MR RADLEY: Yes, sorry. It's figure 1 at the Band 14 in Jack McCarthy's paper of "Sharon F" ledks like
15 figure 2 at the back. As | say, these astijlnat he 15 "Rennaker”; I'm afraid the quality is notyweood.
16 wrote at the time, just copying the registed there 16 But again, what we have here is a fluentatige.
17 is a lovely level of fluency. 17 Somebody is copying in a fluent style.
18 The next paper is "Excellence in Forgéytear 18 If we go over the page, we have "Hardy iMboks
19 Jack McCarthy, John McCarthy. And agairt, esy 19 like "Snow" -- or something like that -- "Joir.
20 quickly going through so as not to wastenweh 20 Again, very reasonable copies; some diffegnout
21 time... 21 again it's a one-off example.
22 PROFESSOR VAN DEN BERG: May I test you on tigsife? Can 22 THE PRESIDENT: Just so that we are sure agddettify
23 you please go to figure 1 you just pointetbus 23 the proper page, now we are speaking abeydaper
24 Simply if you look to the right-hand column. 24 that follows the previous one, and that is
25 MR RADLEY: Yes. 25 John McCarthy, "Excellence in Forgeries", sod were
Page 21 Page 23
09:47 1 PROFESSOR VAN DEN BERG: Then you go ovemtigdle and you| 09:50 1 referring to the pages with signaturéatend of the

2 see "Philip" and something; | don't know wiet last 2 actual article.

3 name is. Do you see that, "Philip"? Rightcheolumn, 3 MR RADLEY: Yes.

4 over the middle, you see "Philip". And thst laame 4 THE PRESIDENT: And which page were you refertiorg

5 I don't know, | can't read it. If I showdtyou 5 MR RADLEY: That is the "Sharon F Rennaker".

6 (indicating). 6 THE PRESIDENT: The first one?

7 THE PRESIDENT: Something like "Shark". 7 MR RADLEY: The first one.

8 PROFESSOR VAN DEN BERG: Probably. Do you set’tha 8 THE PRESIDENT: Thank you.

9 MR RADLEY: Oh, yes, yes. 9 MR RADLEY: Again, as we just thumb through, wel\wee
10 PROFESSOR VAN DEN BERG: Okay. Now you compafeu turn 10 another page, another example: a singletsignat the
11 the page, you go to figure 2, and you seimaga 11 top of the page, trying to mimic the writiogthe
12 a "Philip". Now, having been versed in hariting 12 individual concerned.

13 analysis yesterday, it seems to me thatsgtmist 13 And of course there are different stagglar well,
14 a variation, but there is a difference, ifigee the 14 not "standards"; there are different occas@mnwhich
15 "Philip" here. 15 one can do a forgery. The best situatiom flmrger
16 MR RADLEY: Oh, there will be differences. Dofttget, 16 is that he has a dozen sheets of paper acehhjast
17 these are executed outside a meeting, asitidnéhg 17 do one, he can do the next, he can do thearekthen
18 one go at it. He's not practising, he'stigaine go 18 choose the best one. In this situation, alitthe
19 atit. So, yes, they're not going to be sopmsable, 19 nerves involved as well, no doubt, they'néritaone
20 that's for sure. The question is -- 20 bite at the cherry, as we say.
21 THE PRESIDENT: If I understand it correctly,\fig 1 is 21 Again, without labouring the point, wena® on and
22  the page that was signed by all the atterateds 22 see the signature of -- oh dear, | can'lyrezdd it.
23 figure 2 is the copy by one forger. 23 It looks like "Gelison M. Gump", or somethililge that;
24 MR RADLEY: Yes, that's correct. 24 a very fluent signature.
25 PROFESSOR VAN DEN BERG: For example, the "Ritisof 25 Again, | won't bother going through thettier
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09:52 1 paper, which is by Dick Totty from the ingham 09:56 1 there are so many. My belief is that wymnsee
2 laboratory. Again, he gives some examplesdaieavery 2 a signature and it has a number of differencéshas
3 good. 3 a number of very rare features, and if yolelafairly
4 So good, skilled penmen are out there.dilyghter, 4 large number of rare features, is that coersié that
5 who works alongside me, is a very accomplishegkr, 5 all of those rarities and all of those differes
6 if you like, and I've had the privilege of Wimg with 6 appear in one signature going to be the result
7 a friend both of myself and Mr Welch and MiPoate, 7 natural variation, and therefore a very camsible
8 Lloyd Cunningham, who is a master penman & a 8 coincidence, or is it likely to be the resilt
9 a document examiner, very interestingly, asd h 9 forgery? Where is the demonstrable evidemsbow
10 specialty is signing the signature as pkinktit's 10 where the truth of the matter lies? And ikhibe
11 the Declaration of Independence by John Haqgeehich 11 difficulty, and in this case this is where Welch and
12 is an incredibly beautiful piece of work. €Fé are 12 | see things differently.
13 these people out there. 13 Some of the features that | will mentiespecially
14 What do we expect of a skilled forger&'sHjot to 14 in the Struik signature -- that's the onlg dmat I'm
15 have good writing ability, obviously. Godadservation 15 prepared to offer an opinion on -- we haveaosfd five
16 to detail, that's a very important thingeation to 16 differences, say, and a couple of raritdsd where
17 detail. The difficulty is in reproducing teame pen 17 is the evidence to say that they, in comlanaare
18 movements in the same way as a genuine weryou 18 the result of a great coincidence of a lot of
19 may be able to reproduce quite fluently cerpaints, 19 differences coming together, all in one digreg and
20 but some of the more subtle detail might besm 20 independent features? One has to ask: whiat i
21 difficult to reproduce. 21 degree of uncertainty, if no demonstrabldende is
22 The presence of hooks and things carfreduced. 22 available, and it boils down to the interatien of
23 With regard to comments that have been nfaatefor 23 the expert, which is where Mr Welch and | are
24 instance, there's a nice little hook on tingils 24 disagreeing.
25 signature in question at the beginning: ijés, it's 25 What | would like to point out now is @sb,
Page 25 Page 27
09:54 1 a nice little hook. But it is very obv&uf you are 09:58 1 page 230/231. This is the third shesbdrom the
2 studying a signature to reproduce it, th#ttéssort 2 back of the paper handout. On page [23@hits
3 of thing that, frankly, you're not going tossii 3 "One of the favourite defenses of forgerghe
4 If differences are present, featuresrfglbutside 4 argument that numerous damaging divergences in
5 that range of variation, obviously you havedasider 5 a disputed signature, which in combinationtégély
6 whether they are accidentals -- and | actegt t 6 significant as evidence that it is not genuaaa each
7 accidentals happen in everybody's writing famoasion 7 be found separately in one signature outgréat
8 to occasion: they are just the result of mdamgrioss 8 number of genuine signatures, and that tliggs that
9 of concentration, interruption, somethingreatt 9 the disputed signature is genuine. Evereif tould
10 nature. So are the differences likely tatgdentals 10 be found, this would not be proof of genuesn"
11 or variants which are just not representetien 11 The following point | won't go into besaul don't
12 comparison material, or are they likely teeb®rs of 12 think Mr Welch is incompetent or insinceréhihk we
13 forgery? 13 just have different interpretations. But Qsbgoes on
14 There is also an issue of: are thereginou 14 to say that, basically, is it likely that yreugoing
15 comparison materials to be representativieeof 15 to get all of these together? And thatésltasis of
16 writer's natural variation, the full rangethut 16 my view on the Struik signature.
17 variation? 17 That I'll skip because ...
18 Taking into consideration the accumutabbany 18 Now we come to Lev Ran's signature, hrwdi$ just
19 differences, one then has to ask how likelythat 19 a reproduction of what we have in my appe@dixSo we
20 many differences not seen in the comparisatenial 20 have all the signatures of Lev Ran; the faxthe
21 should all appear in one questioned signature 21 next ones; the next ones.
22 In my charts, on occasions, | have pdiotg where 22 Can |l ask you to turn to ... (Pause)
23 there are what | refer to as "rarities" e lone this 23 There we have the signatures of Lev Ran.
24 because when you have, say, 47 signatutes/dRan, 24 In paragraph 237 of my report | start paitht out
25 you're going to have a wide range of vangticause 25 some of the very big, very substantial raraesriting
Page 26 Page 28
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10:.02 1 variation. Consider the structure of @-287.1 and 10:.07 1 Respondent.
2 281.43. Those, | think ... (Pause) 2 (In English) Mr Radley, to be practicang/ou
3 We can see C-271-287.1 at the bottom-tightl 3 close in 5 to 10 minutes?
4 corner of that page. You can see that tisere i 4 MR RADLEY: Yes, | will go through very rapidly.
5 effectively an element missing: the termiriaheent is 5 So what we have is obviously quite a fot o
6 missing. There should be another up-and-dsivete 6 variation. The bottom left-hand corner signathere
7 that is missing for some reason. 287.2 adaésn't 7 is very unusual. You can see there are dififer
8 show that terminal stroke to be present,tsut i 8 lengths, there are different numbers of sspltere
9 present in pretty well all the others. Sohaee quite 9 are different angles between the various lifdsese
10 a considerable variation there. 10 are all detailed in my report.
11 If we look at points 2 and 4, these hestop 11 I think we've dealt with this. How daekarge
12 spikes, if you like, up here -- no, sorngythe the 12 range of variation help a forger if he goesng?
13 bottom two spikes, although as you're lookihme, 13 That's that.
14 they would probably be that way to you, yes. 14 I will very quickly just draw a sketch.
15 Well, rather than go through selectirféedent 15 (The expert approaches the whiteboard)
16 ones, we can see that -- let me go over @ gagve've 16 THE PRESIDENT: The Tribunal experts could coomvard so
17 got more -- we can see that in the secondreglbottom 17 you see the sketch, and the Secretary Wil ta
18 row, one of the spikes is incredibly shdré t 18 a picture of the sketch, because otherwisd#! ihot
19 signature above it is incredibly long. Witho 19 be recorded.
20 labouring the points, I'll just take any siltations 20 MR OSTROVE: (In English) I'm sorry, is this newi'm
21 here. The top left-hand corner, the twosaiges, the 21 unsure, given yesterday's objections by Glats)
22 right-hand-side one is taller than the |efitdh side 22 whether that was supposed to indicate tleetitins of
23 one. 23 the strokes, which were not in the initigdoe, or
24 MS COLTON: Sorry, can | just suggest you getajuhe 24 whether this is a new --
25 presentation view, so that you can use yatmight 25 MR RADLEY: This s in the initial report, witlespect.
Page 29 Page 31
10:05 1 be helpful if you use your mouse, so wesee -- 10:09 1 MR OSTROVE: I'll save my questions for cross.
2 | don't know whether that would be helpfute-we can 2 THE PRESIDENT: Maybe, Mr Radley, you explain whati have
3 see what you're looking at, if that's possible 3 just sketched.
4 MR RADLEY: Oh, right. Okay. (Pause) 4 MR RADLEY: Yes. I've done a sketch there whishéry
5 THE PRESIDENT: While you're figuring this outand 5 similar to R-24. That to my mind -- one, twhree,
6 Mr Nazeer maybe can help -- the Secretarysiraw 6 four, five, six (indicating) -- that, to myeuwv, is not
7 attention to the fact that you have alreaggdus 7 a complex signature, it is not difficult topgo When
8 45 minutes. 8 you have a range of variation that is so hugjee
9 MR RADLEY: Right. 9 gone wrong and made this line too curved) bave
10 THE PRESIDENT: So of course | will not cut ydé o 10 little doubt | could find that in here. Olivee might
11 abruptly, but | see there is still a good hanof 11 be too long; | have no doubt | would fin@H-those
12 slides. So you should make sure that yotoget 12 lines are so variable, that's going to tailly well
13 a conclusion. 13 inside the range of variation. The rangeanfation
14 MR OSTROVE: (Interpreted) If | may, he has deditb spend 14 is masking the errors of forgery.
15 approximately 23 minutes, according to mguations, 15 THE PRESIDENT: Thank you. We will identify tras Radley
16 on the 1970 and 1977 conference papershidthoice 16 sketch 1.
17 to choose how he wants to use his 45 minuges. 17 MR RADLEY: We have that signature, and there indact
18 I think granting him much longer now, obvilyusee don't 18 a very interesting point in fact raised by Tibunal
19 wish to be too rigid, but it's his strateggcision, 19 with regard to the downstroke. We've gobartstroke
20 or that they have taken. 20 that comes through here (indicating). Thestjan that
21 THE PRESIDENT: (Interpreted) Yes, | understamdtwyou're 21 was in fact put was: what's the sequencead?t And
22 saying, and we also have quite a heavy sthéafithe 22 in fact Mr Welch didn't reply on the quesgédn
23 day. So if we wish to finish at a more readxe hour 23 signature because he can't determine itk in the
24 than we did yesterday ... It goes withoutreathat 24 known writings he starts with that, but divés the
25 the same time will be granted to expertstfer 25 R-24/R-25?
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10:11 1 The other point that is of intereghis length of 10:16 1 the signature, or could this be a miscpiie by the
2 this stroke, and I've got that illustrated. 2 forger of how long it should be? It's just th
3 THE PRESIDENT: Can we do another picture, whidhbe 3 downstroke as far as many people would see it.
4 Radley sketch 2. 4 With regard to R-26, what we have here is
5 MR RADLEY: The relative length of that strokejdscribed 5 a downstroke with a very distinct hook gointpithe
6 it in the report as a star shape. It makienk like 6 next stroke. If | can just quickly demonstrat
7 a star, with bits sticking out. If we veryidly ... 7 (The expert approaches the whiteboard)
8 if we very quickly look through those signatsir 8 What we have is in the questioned sigeatuut
9 there's no star shape in the comparison rahterimy 9 over a bit. So in other words, we've got iatige
10 view. They're all relatively short. Nexteotthey're 10 flick. What we will now look at in the knowrritings
11 all relatively short, they don't look likeasshapes 11 is a very emphatic stop, occasionally aeliithy
12 to me. These are again relatively shory; thos't 12 flick-off.
13 look like star shapes. These again, thenseitom the 13 That is a fundamental difference in mpani The
14 left has got a bit sticking out, but basicéfiey 14 emphatic downstroke -- and we can very quicklf we
15 don't look like the questioned one whichtislide 18; 15 look there, we can see the downstroke sthpgen
16 it doesn't ook like R-25. 16 stops; it doesn't come off gently. That is
17 If I can refer you now to -- it's in faet 17 a fundamentally different pen movement. flingers are
18 THE PRESIDENT: Did you want to say R-25 or R-24? 18 doing something totally different in that gtiened
19 MR RADLEY: Well, either of them, because theyhboave -- 19 signature relative to these.
20 R-25 has a much bigger star shape, if yau IR-24 20 MR OSTROVE: (Interpreted) Madam, I note --
21 certainly sticks out a fair bit. 21 THE PRESIDENT: (Interpreted) Yes, time is gdiryg and
22 If we go to slide 16 that Mr Welch proddc 22 I was going to tell Mr Radley.
23 yesterday, and this is very crude from myipoi view. 23 (In English) Mr Radley, we have now exiazbthe
24 It's ... I'm sorry, if we go to 10 first. 24 5 to 10 minutes, the 10 minutes that | meeiiba while
25 In any signature comparison you can coenbee 25 ago. Maybe we should close here, and ydibeiasked
Page 33 Page 35
10:14 1 relative length of one element with angthed 10:19 1 guestions as we go along. So there wititber
2 a questioned signature should show the samge.rdt 2 opportunities for you to bring forward youriripns.
3 should fall within the range of variation. igs 3 Good. Can | then turn to the Respondanydur
4 Mr Welch -- this is the chart we're looking.fo 4 questions to Mr Radley.
5 THE PRESIDENT: Yes, thank you. 5 MR OSTROVE: (Interpreted) A question of procedtmestart
6 MR RADLEY: You can look at the proportion of asignature 6 with. Is the scope of the cross-examinatigpssed to
7 and a genuine signature should fall insiderdrage of 7 be limited to the scope of the presentatiselfi?
8 variation. What | am saying is: the lengthhaft 8 (In English) Is the scope of cross-examinatiiited
9 downstroke in R-25 compared with, say, thekstthat 9 to the direct? (Interpreted) Or am | entitiecisk
10 defines the width of the signature -- in otlwerds, 10 questions on other elements? | think thetygling is
11 it's relative to | suppose the top right-hpaoht and 11 allowed, but I'm not sure.
12 the bottom left-hand point. So it's the taraf the 12 THE PRESIDENT: (Interpreted) Let me check indectural
13 downstroke compared with the overall lengtteh 13 Order No. 1. I'm just looking for the answeyour
14 (indicating). In R-24 and R-25, the downistr&s less 14 question. | don't think there is any suntitition.
15 than three times the length of the diagotrathe 15 MR OSTROVE: | think this was discussed last My,
16 others, you will see this is hugely differefihere is 16 | remember rightly.
17 nothing that approaches this, when you lodkea 17 THE PRESIDENT: (In English) "The adverse Pargyrthen
18 proportion of that to that length. 18 cross-examine the witness. The scope of the
19 That is a significant difference in prdpm. 19 cross-examination shall be limited to theteots of
20 It's a significant difference of the samer&at in two 20 the witness's witness statement and thetdirec
21 different signatures, two different signasusggned 21 examination ..."
22 months apart. Yet coincidentally R-24 hasrg long 22 This is 18.15.3 of PO1, which is appliedty
23 downstroke and coincidentally R-25 has a @y 23 analogy to experts, according to some prawisi
24 downstroke. Now, is this coincidence of tnoisual 24 Article 19.
25 strokes demonstrably out of proportion tortt of 25 MR OSTROVE: (In English) If memory serves, thias
Page 34 Page 36
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1021 1 loosened a little bit during the hearim@/fay, when 10:25 1 A. I'mafraid | don't. It was probably withthe week.
2 Claimants wanted to ask questions to cerfiaineo 2 Q. It was before submitting the comments on teérpinary
3 ministers that went beyond their witness states. 3 report?
4 And therefore, as long as it was within theord and 4 A. Oh, yes, yes.
5 documents that addressed them -- | just veamtzke 5 Q. Was it your understanding that you were askedplace
6 sure that I'm not overstepping anything, gitren-- 6 them in order to prepare comments on therpirgdiry
7 THE PRESIDENT: Are we in agreement on this? 7 report?
8 MR LIBSON: Yes, we are. 8 A. ldidn't-- | wasn't told specifically | wasplacing
9 THE PRESIDENT: Fine. Then why don't you procgaease. 9 them.
10 (10.22 am) 10 Q. I'm sorry, my question was: was it your ustierding
11 Cross-examination by MR OSTROVE 11 that you were replacing them?
12 Q. Good morning, Mr Radley, again. 12 A. Not at that stage, no.
13 A. Good morning. 13 Q. Isityour understanding today that you vesieed to
14 Q. I'm Michael Ostrove from DLA Piper, counsettie 14 replace them?
15 Respondent. 15 A. Well, yes, they're not here.
16 Just a couple of background questiorferde 16 Q. So your understanding is that originally theye the
17 addressing some of the things that you géewed. 17 experts who would appear here, and you leplaged
18 When were you first contacted about itatky 18 them and are appearing here?
19 assisting in this matter? 19 A. No, my understanding was that they had atteide
20 A. Itwas 8th January of this year. 20 examination. They'd done the briefest oésot
21 Q. And who contacted you, please? 21 Q. Sois it your understanding that they werene
22 A. That would have been Katy Colton. 22 expected to prepare comments on the preligniegort?
23 Q. Katy Colton from Mishcon de Reya? 23 A. That's beyond my knowledge.
24 A. Yes. 24 THE PRESIDENT: Can | just ask one clarificatiprestion.
25 Q. And when were you first shown the preliminapgort in 25 These one and a half pages of notes by éwiops
Page 37 Page 39
1023 1 this matter? 10:26 1 experts, were these notes about the itisper were
2 A, | think that came over probably the 9th or 16¢h. 2 these notes about the preliminary reportbouia
3 Q. Were you informed, when you were contacteiiyColton, 3 something else?
4 that there were other experts previously eedag 4 A. Totell you the truth, | don't recall. | didad them,
5 A. Not at that point, no. 5 and | thought -- I'm just trying to work oudvia to put
6 Q. You learned that shortly after? 6 this politely -- I didn't regard them as beirgy
7 A. Yes. 7 worthwhile.
8 Q. Do you recall when? 8 MR OSTROVE: Do you still have a copy of thoseas6t
9 A. Certainly within the week. 9 A. Noton me. Oh... no, I'm afraid that's ohéhe six
10 Q. You did come to understand at some pointtitiegtwere 10 or seven bundles of documents | have noighitou
11 originally engaged to prepare comments dan tha 11 Q. Butyou still possess in London a copy ofzha
12 preliminary report? 12 A. In Reading, yes.
13 A. | was told they attended the examinationeyTh 13 Q. In Reading, sorry.
14 presumably made notes on the examination. 14 You mentioned that you were engaged lom®t
15 Q. I'm sorry, were you told at some point thase 15 10th January by Mishcon?
16 initial experts -- 16 A. Yes. Yes, after the initial enquiry on thb.8
17 A. Ata later stage, | believe | was told thegd® some 17 Q. Before being engaged, did you have a chanpertise
18 notes and ... yes, | was given probablywain't 18 the preliminary report?
19 even a page and a half of notes. It was/rgt 19 A. No. Had | done so, because of the enornfitheocase
20 random sentences. 20 and the very short period of time, it would be
21 Q. Soyou were given a page and a half or sotes 21 something that | would normally relish takiony
22 prepared by Mr Ryan and Ms Mancebo? 22 Q. You indicated that you received a copy of the
23 A. Yes. 23 preliminary report shortly after 8th January?
24 Q. Do you recall approximately when you weregithose 24 A. Yes, | think it was about the 12th or thema#b.
25 notes? 25 | was somewhat horrified at the size of it.
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10:28 1 Q. Isthis an unusually long report in tiyet of case? 10:31 1 So an extension from the 18th to #ta.2So it
2 A. 1,100 documents, 200-page report, for a repdre 2 was a busy 13 days?
3 prepared -- or notes to be prepared withinvigeks 3 A Itdoesn't make a lot of difference. Yesyeusy.
4 was -- well, it just meant everything stoppetimy 4 Q. | believe we have a document bundle, but 8mgyto
5 other casework. And it's not the sort of ghtimat 5 refer to Annex L to the final report of thebmal
6 | would want to take on normally. 6 experts, which is at tab 1 of the blue butioe we've
7 Q. Sorry, my question was: given you indicatadeo 7 provided. Annex L, just there.
8 surprise in the size of the report, normatiya case 8 A. Yes.
9 like this, would you expect a report on thisnter of 9 Q. Thisis a letter dated 23rd January 2018 fvtisicon
10 documents to go some 200 pages? 10 de Reya to the Tribunal in this case. Did gssist in
11 A. No, nowhere near. 11 the preparation of this letter?
12 Q. You have worked with Mishcon de Reya in tastphave 12 A. | provided Mishcon with a lot of informatiorfhey were
13 you not? 13 the writers of this, based on advice thatveghem.
14 A. Yes, | have. 14 When | say "advice", that would be a letfemdvice,
15 Q. Do you recall in approximately how many cases 15 giving at this stage a very basic rundowwiadt I'd
16 A. Not very many, actually. My experience isythend to 16 been able to ascertain from the documents.
17 instruct Audrey Giles; I'm quite often on titaer 17 Q. Did you review these 65 questions or commiagfiare
18 side. I've probably done no more than tbrdeur, 18 they were submitted to the Tribunal?
19 bearing in mind that I've been engaged im 286000 in 19 A. Ohdear.
20 the last 42 years. 20 Q. Do you recall --
21 Q. Of those three or four, were any or all efthin the 21 A. I don't recall seeing them before they wer sut.
22 last few years? 22 This is not my work.
23 A. I've been engaged, since | took this one@nrgnother 23 Q. lunderstand that this is not your draftihgvas just
24 case. Previously, | really can't say, I'naidf 24 wondering whether, when these were submattezbmments
25 Q. Do you recall the case of -- excuse my proiation -- 25 to the Tribunal, you had had a chance tevethese
Page 41 Page 43
10:30 1 Otkritie v Urumov, 2014 in the High Court? 10:33 1 comments before they were submitted td thminal and
2 A. Sorry, can you say that again? 2 the Tribunal experts.
3 Q. Otkritie v Urumov. | believe you were engaged 3 A. ldon't honestly recall. I'm sorry.
4 prepare a report for Mrs Urumov? 4 Q. Perhaps if we look at some specific questibmsight
5 A. I'mnot very good on names. If you show ne th 5 refresh your recollection.
6 signature, I'd identify ... 6 If you could look at question 9 in the Nisn
7 Q. You would identify it or you would recognig® i 7 de Reya letter on page 3.
8 A. lwould recognise it. 8 A. Yes.
9 Q. Soifyou received a copy of the preliminagart only 9 Q. "Please explain whether the Experts identgieyl
10 around 12th January, preparing your commsnts 10 evidence of security printing on the Dispubegtuments,
11 15th January was an impossibility, | supptiee, 11 and if so, please comment on the findingkerfinal
12 original date? 12 report.”
13 A. Yes. 13 Do you recall whether you reviewed thatgiion
14 Q. So did you ask Mishcon de Reya to seek amsixin so 14 before it was submitted?
15 that you would have sufficient time? 15 A. | know when | did my advice, | raised the sfien. And
16 A. Yes. 16 at this stage I'm looking at only photographbkere is
17 Q. And they obtained a week's extension to Z2andiary? 17 one enlarged photograph, which is eithenkjet
18 A. Yes. 18 printer which is depositing very discretdgwldots
19 Q. Itwas a busy week? 19 alongside an enlarged outline, it's eithenkjet
20 A. That's an understatement, yes! 20 printer or it's a slightly out-of-focus laggmter.
21 MR LIBSON: Sorry to interrupt, but you havenit the date 21 And this is a problem one always has whekihgpat
22 correctly to Mr Radley. It wasn't the 15tlwas the 22 photographs.
23 18th, the original date. 23 I merely raised the question with theat thit is
24 MR OSTROVE: The original date. Thank you fa th 24 a laser printer, then it could be CPS codé yellow
25 correction. 25 dots are a code all over the front of theudwent, and
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10:35 1 that would give a dating indication. 10:38 1 why they were marked "Forged"?

2 Q. So my question was whether you reviewed qureSti 2 A. Only very recently. But that's after everyihhas --
3 before it was submitted to the Tribunal expert all the reports and what have you have gone in

4 A. Well, no, as | say, | supplied them with théormation Q. So at the time you were preparing your report

5 on it; | don't think | reviewed the materiafbre it A. | had better things to do.
6

7

8

9

4
5

went out. As | say, | really find it difficulo 6 Q. -- it was not of interest to you to know wteatbther
7
8
9

w

recall when | saw this. forensic examinations had already been peddrom
Q. Have you subsequently reviewed these 65 gua$ti those documents?
A. Yes, yes, particularly when the answers came i A. No, no interest at all.

10 obviously. 10 Q. If we look at questions 35 to 37 regardingJ#uik's
11 Q. And did you consider these to be legitimatestions 11 signature on R-27. Question 35:
12 properly posed to the Tribunal experts? 12 "As set out in paragraph 19 above, pleapkin in
13 A. Yes. 13 further detail what differences (if any) the
14 Q. All of them? 14 Tribunal-appointed Experts identified betwéen
15 A. If you're asking me to go through all 65w -- 15 signature of Marc Struik on R-27 and thosaé
16 Q. Then let me rephrase the question. Whemewewed 16 comparator documents and the relevance bfpant.”
17 this letter subsequently, do you recall figdihat any 17 Had you, prior to the creation of thesmments,
18 of these questions were, to your mind, ingppate? 18 already identified what you considered to be
19 A. Idon't recall thinking that at all. 19 differences?
20 Q. You don't recall either way, or you don'tatebaving 20 A. On a preliminary basis, yes.
21 a positive -- 21 Q. Had you indicated to Mishcon de Reya whdimneary
22 A. | don't remember thinking there was anythivag was 22 basis differences you thought existed?
23 inappropriate. 23 A. | probably gave a very -- without any diagsaon
24 Q. Thank you. 24 anything, | probably gave a very brief tekperagraph
25 If | could turn your attention to questib?. It 25 or two on it.
Page 45 Page 47
10:37 says: 10:40 Q. Explaining what you, on a preliminary basbnsidered

1 1
2 "C-0112 is a different version of R-28,igthwas 2 to be differences?

3 received by BSGR and subsequently markedeégbrgVhat 3 A. Yes. Iflcan explain.

4 differences do the Experts identify betweentio 4 In producing this, because it was all dione

5 documents? What weight (if any) do the Exppléce on 5 a great rush, at this stage | had only caoigd

6 the differences which exist between C-0112Ru28? If 6 a preliminary examination. There was alsoessom
7 the Experts do not consider the differendeanfy) to 7 considerable confusion over the comparisoreriat
8 be relevant to their conclusions, please é@xpiay." 8 And | did an initial examination against Irtkiwhat
9 9

Did that seem to you to be an appropgaestion? was a restricted sample and not the full sarft we

10 A. I'have noidea. | was not instructed to labkc-0112, 10 have, and | reported back on that prelimitesis
11 | didn't pull it out of the bundle at any &mThis is 11 suggesting there were differences.
12 something purely that Mishcon has put; natirg all 12 Q. And indicating, at least at a high level, id@me of
13 from me. 13 those differences might be?
14 Q. So when it refers to differences betweertioe 14 A. | would have mentioned them, | think.
15 documents, it's not that you had identifigfences; 15 Q. If you had had more time, do you acceptithabuld
16 this is -- 16 have been useful if the Tribunal experts¢dave
17 A. No, | haven't -- until it went up today, iact, 17 reviewed differences you subsequently idieatii
18 | haven't really looked at that documentot-tonday: 18 preparing their final report? If you likél break
19 yesterday, when it was raised by the Tribunal 19 that down into shorter parts.
20 Q. Could you confirm then that the same would koie for 20 A. Yes, I mean, | would think that they would nwodify
21 questions 13 and 14, which relate to otheuaents 21 their opinion because they've seen my reportyy
22 marked "Forged"? 22 detailing of differences, sorry.
23 A. No, | haven't seen any of those, and | aglstavasn't 23 Q. You ultimately, in your report, note what yaansider
24 instructed on them. 24 to be differences; correct?
25 Q. Did you ever enquire, after learning of theiistence, 25 A. Yes.
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10:41 1 Q. Inthe procedure here, there is a pretigineport 10:45 1 Q. Andyou indicated that it could create sdind of

2 from the experts; correct? 2 unconscious bias. | just want to make sumegghere

3 A. Yes. 3 have been allegations of bias in this cas thte

4 Q. And then there was an opportunity for commemnt;ect? 4 bias you're referring to is a bias by repeated

5 A. Yes. 5 statements, not a bias intentionally direcigainst

6 Q. And then the Tribunal experts were askedepame 6 a party?

7 a final report; correct? 7 A. Oh,it's not direction. This is the whole todf

8 A. Yes. 8 looking at things like opinions and how yoketan

9 Q. Do you think it would have simplified mattérgou had 9 a case. You don't want to be unconsciouslydnl. Had
10 had time to indicate what you saw as purgdorte 10 | seen the documents marked "Forged", itesigghat
11 differences to the experts for them to take i 11 I might be biased, and somebody else hagtbakit or
12 consideration for their final report? 12 stamped it as really not a genuine docunait,so on.
13 A. I'would not expect Mr Welch to take into colesation 13 So that sort of thing can happen -- not as¢h

14 what | have to say when formulating his agini One 14 circumstances -- if you're given a lot obimhation

15 does these things independently: you exathae 15 you shouldn't have been given.
16 document and you come to your own opinioit.o@r 16 Q. Going to that example, had you been givesrindtion
17 that is my practice. If there is anothelorép 17 that there had been previous reviews of tHesements,
18 involved in a case, usually one doesn't gmtime 18 and they had been determined forged by saamirer --
19 detail of it. 19 A. No.
20 Q. Soeven today, is it fair to say you aresuoprised 20 Q. --that could have created some kind of usions
21 that Mr Welch hasn't changed his conclusammthe 21 bias?
22 basis of your report? 22 A. No, well, it wouldn't.
23 A. Well, I mean, that's his honest belief, aadnl sharing 23 Q. Butit could create in some people an ungousdias?
24 my honest belief, and | don't think eithee @fius can 24 A. In some people it could.
25 be swayed by the other, necessarily. 25 Q. You refer to the need to consider alternatoenarios

Page 49 Page 51

10:43 1 Q. Soyou don't think that there's any safremimus or 10:47 1 at all times; correct?
2 bias towards you that would cause him to tejatof 2 A. Yes.
3 hand your conclusions? 3 Q. Would you agree that there are a finite nuroberays
4 A. lwould hope not. We are good professiondeagues. 4 to create forged documents?
5 Q. Do you have any reason to believe that thexddbe 5 A. Well, not a -- yes, | suppose there are.
6 such animus or bias against you personally? 6 Q. Soif you eliminate certain forgeries or darfeauds
7 A. No, | have no reason to believe at all. 7 through testing, that reduces the world objtmlities
8 Q. Oragainst instructing counsel? 8 that the document is fraudulent, does it not?
9 A. That, | have no idea. 9 A. ltreduces the -- yes, | mean, you eithewyasay,
10 Q. Ibelieve -- and please correct me if 'mnge- that 10 get a hit or you don't.
11 there's an overall agreement between yothend 11 Q. Soifyou got a hit, that would help the Trilal: they
12 Tribunal-appointed experts here that thenfeice 12 would know the document was created fraudylzn
13 examination, other than handwriting, the hanewriting 13 A. They would know the document was forged.
14 examinations performed are examinationsateat 14 Q. And by excluding that possibility, they knthvat the
15 designed to detect certain kind of fraudlration. 15 document was not created fraudulently intbspect?
16 Is that correct? 16 A. If you don't find something of significandbe
17 A. Yes. 17 evidence, as | say, is in my view wholly incloisive.
18 Q. And the primary difference between you awedrifin the 18 Q. Soin a case where you have authentic dodsyribis
19 conclusions is that they've repeatedly stdtect is 19 kind of searching for fraud will always lead
20 no evidence of fraudulent modifications aufit in the 20 inconclusive results, unless you find a falssitive?
21 preparation of these documents, without gpgaually 21 A. Unless you find a positive, you can nevervpro
22 there is no evidence that they are authertitect? 22 a document genuine, produced on that dagy |
23 A. Yes. | think the phrase used is relativeBamingless, 23 "never"; there are some circumstances yopbrarin
24 but when used in volume, as we have heré exémples, 24 general terms. In these documents, | waydrso,
25 I think it can be misleading to the layman. 25 you're not going to ever prove them to beugen
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10:49 1 Q. Just a methodological question regardiadntindwriting

10:53 1 A. Yes, that was already in my library. lIdaved on from

Page 54

2 review. | note that you took Mr Welch's sl And 2 my father, and he'd obtained that when heavASQDE.
3 if we could put up your version -- | don't knd that 3 Q. Okay. So that's again a non-published conderpaper?
4 exists in a scanned version or if we only haeeer 4 A. Yes, it's more an information for documentraikeers
5 copies for today? That's quite alright. 5 paper and, as much as anything, a warning.
6 I'm taking a look, for the record, at tlegsion of 6 Q. You used these examples of falsified signatwith the
7 Mr Welch's slide 10 that you provided this niog. 7 Tribunal this morning. Did you undertake any
8 A. Yes. 8 examinations of the original false signatwrssd in
9 Q. Inote thatit's a reproduction of Mr Welch's 9 these papers?
10 slide 10 -- 10 A. lundertook an examination of first-genenatiopies.
11 A. Yes. 11 Q. Did you have an opportunity to perform micaysc
12 Q. -- butit appears that there's an arrow drfgem the 12 examinations of those first-generation cdpies
13 top-right corner down to the left. Did yosért that 13 A. Not microscopic from the point of view of hig
14 arrow? 14 magnification, because they were only preskint
15 A. Yes. It's not an arrow; that is just a lofe 15 colour-copy form.
16 reference. 16 Q. So ordinarily, if you were testing a signatfor
17 Q. Okay. 17 delicate traces and things like that, youldogally
18 A. Soit's the left-hand side of the signatorthe 18 want to look at the originals; correct?
19 right. 19 A. Oh, in a casework situation, yes.
20 Q. Verygood. Inyour experience, is it typiceéxpert 20 Q. Tolook for signs of natural writing, et cete-
21 testimony to provide a marked-up documeet tliks? 21 A. Yes--
22 A. Yes, can be. 22 Q. --itwould be very helpful to have the anafs,
23 Q. Is this what you would consider a demonsatixhibit? 23 wouldn't it?
24 A. Yes. 24 A. Obviously one looks at the originals, becahs#s
25 Q. Where you've taken an existing image fronréerd and 25 where the finer detail is reproduced. Batwlhole
Page 53 Page 55
10:50 1 you've put something on it to demonstagteint? 10:55 1 point of these signatures is it just goeshow that
2 A. Yes, very crudely, because there was obviousliime. 2 you can -- even from the copies that | exathimay
3 (Pause) 3 back, even from the copies examined, youehthey
4 Q. You testified at some length this morning, Rédley, 4 are very rapidly and fluidly written. Indeed
5 regarding the skills of certain master forgers 5 Q. But the finer points that are available framoaginal
6 A. Yes. 6 can't be tested with these copies; correct?
7 Q. And you provided the Tribunal with a few exd@spwith 7 A. Some of them might not be able to, yes.
8 a paper called "Another Adept Penman" -- 8 Q. You mentioned at one point in your reportftwt that
9 A. Yes. 9 you should take into consideration the faat there
10 Q. -- by Mr James Buglio and Mr Hans Gidion? 10 could be quite a lot of money at stake ia taise;
11 A. Yes. 11 correct?
12 Q. The version that you provided said it was@néed at 12 A. Yes.
13 the annual meeting of the American Socie@oéstioned 13 Q. Scientifically, that doesn't change anythimthe
14 Document Examiners in San Francisco in Aug)9gt. 14 document analysis, does it?
15 A. Yes. 15 A. Only from the point of view that, as | saatler, the
16 Q. To your knowledge, was this paper ever pubtis 16 vast majority of low-level crime in forgery of
17 anyplace? 17 a pretty awful nature, it's very ... wellpgof it's
18 A. No, no. It was resubmitted. It was resuledigt the 18 unbelievably bad. For the last 20 yearsdeat with
19 ASQDE meeting in 1987. 19 almost exclusively the very large cases, a/ttere's
20 Q. Isthat why you have this copy? 20 far more at stake. And it is very obviousipmind
21 A. Yes. 21 that in cases involving big frauds, you gbeter
22 Q. Does the same go for the 1970 conference fagie/ou 22 quality of penman.
23 also submitted this morning? 23 Q. Is that because you're often dealing withemor
24 A. The 1970? The Jack McCarthy? 24 sophisticated parties?
25 Q. Yes. 25 A. Absolutely.
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10:56 1 Q. Sophisticated parties who would know hotirtd master | 10:59 1 A. I'm sorry, | don't quite follow.
2 forgers and others? 2 Q. Letme break that down. Imagine you havecaghent
3 A. Potentially, yes. 3 from 2006 that's alleged to be fraudulent --
4 Q. So you took into account the amount of mongglved in 4 A. Yes.
5 this case? 5 Q. -- and you're trying to determine whetherétae
6 A. | have no idea how much money is involvechis tase. 6 indications of fraud.
7 Q. Butyou indicated that it's a lot? 7 A. Yes.
8 A. Well, it quite obviously is. 8 Q. Does it matter to you if there is contempooaise
9 Q. That's just based on your deduction from the 9 evidence that that document existed in 20067
10 circumstances -- 10 A. No.
11 A. We're internationally tribuned in Paris. 11 Q. Soif you felt that the scientific evidenbewed you
12 Q. Soyou deduce from that that there's a kamgaunt of 12 that the document was created in 2010, ttidiat
13 money at stake? 13 there's some other evidence that that doduenésied
14 A. | assume so, yes. 14 in 2006 would be irrelevant?
15 Q. So assuming that -- 15 A. Yes.
16 A. | have no background details of the case sdeater. 16 Q. Okay. That's because you focus only ondiemse?
17 Q. Okay. But you take that circumstance intmaat in 17 A. Yes.
18 considering the possible alternatives? 18 Q. And thenit's for the --
19 A. Well, no. | mean, you always take into cdaesation 19 A. I mean, we take great precautions abouteusiving
20 the evidence in front of you. What I'm sayis that 20 information that we shouldn't.
21 the larger the case, as you said, the moespemple 21 Q. Okay. And then it's for the Tribunal to takeir
22 generally take in constructing documentsfahdcating 22 evidence and to weigh it in light of all toiher
23 them in a reasonable fashion, as opposéx teort of 23 evidence; is that correct?
24 husband and wife spat that you might have. 24 THE PRESIDENT: Mr Ostrove, | see you're probaagning now
25 Q. Sois it fair to say -- you just said youetéhto 25 to another topic.
Page 57 Page 59
10:58 1 account the information available to ybaid the 11:00 1 MR OSTROVE: | was actually coming close to --
2 circumstances? 2 THE PRESIDENT: We have been going for two howould
3 A. Well, there is obviously the aspect of: yoakat any 3 that be a good time for a break, or a ligked? It
4 document from the point of view of what thédewce on 4 depends on your sequence of questions.
5 the paper shows you. 5 MR OSTROVE: I think | was actually coming to thed, so...
6 Q. Sure. Butin terms of considering what therahtive 6 THE PRESIDENT: Oh, that's even better. Are yiothe@end
7 hypotheses are, | understood you to say \@uitdo 7 or are you coming to the end?
8 account the global circumstances in tryingetermine 8 MR OSTROVE: If you could give me 30 secondsté¢ll you
9 what the likely alternatives are. |s that7ai 9 whether I'm at the end or ... (Pause)
10 A. Yes, | think I'm possibly far more wary ingfsort of 10 For once | took less time than anticigati
11 case than | might be if it was a cheap mgedeaud. 11 didn't require 30 seconds; in 15 secondsiliiia to
12 Not to say that an individual on a low-lesate may 12 tell you | have come to the end.
13 not be a very good penman. You base yomia@pbn the 13 Thank you, Mr Radley. | don't have amgtfer
14 evidence in front of you. 14 questions.
15 Q. But when you're considering alternatives abdether 15 THE PRESIDENT: So then we would take a break, now
16 one or many documents were created fraudiylénit 16 a 15-minute break, and then we would contiitle your
17 fair to say you should take into account the 17 re-direct questions and the Tribunal's qaesti
18 circumstances of that case? 18 Mr Radley, you were here yesterday, sokymw what
19 Let me ask a more specific questiorthdfe were 19 the rule is: no discussion of your evidenoénd
20 contemporaneous evidence, separate fronothament 20 breaks with anyone, please. Thank you.
21 itself, that a document existed at a cegaint of 21 (11.02 am)
22 time, would you take that into account inlgsiag 22 (A short break)
23 forensically the alternatives when a docurieealleged 23 (11.21 am)
24 to be fraudulent? 24 THE PRESIDENT: Mr Libson, you have the floor ferdirect
25 Let me break that down. 25 examination.
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11:21 1 MR LIBSON: Thank you. I've just got a coupfequestions, | 11:25 1 been previous reviews of these documantsthat they
2 three questions, | think. Thank you. 2 had been determined forged by some examiher --
3 (11.22 am) 3 And you didn't quite answer that questsangan
4 Re-direct examination by MR LIBSON 4 | ask it again to you.
5 Q. At 10.41 this morning (page 48, lines 15ty 18 5 Had you been given information that thead been
6 Mr Radley, you were asked about -- sorryst juant to 6 previous reviews of these documents and thdybleen
7 quote the question. You were asked: 7 determined forged by some examiner?
8 "If you had had more time, do you acchkgt it 8 A. No. No, sorry.
9 would have been useful if the Tribunal expeotsld 9 Q. Then going to the last questions you weredablte
10 have reviewed differences you subsequerglytified in 10 Mr Ostrove, at 10.59 (page 59, lines 8 the9asked
11 preparing their final report?" 11 you in a hypothetical about whether it matteio you
12 This related to the questions in thetaite sent 12 that there was contemporaneous evidence @xistence
13 to the Tribunal-appointed experts and intieieto 13 of a document in 2006 in order for you t@abke to
14 Mr Struik's signature. 14 date that document. So can | just ask youjuestions
15 Very, very briefly, what were the diffaoes you 15 following from that.
16 subsequently identified, or could you jushpm your 16 Is the date that is typed on the face d@bcument
17 report to where those differences were? 17 a factor in assessing its actual date otiora
18 MR OSTROVE: Excuse me. I'm terribly sorry. hMiespect, 18 A. Notat all.
19 | give credit to Mr Libson for his way of faulating 19 Q. Is a stamp placed on a document a factor?
20 the question. As he's aware, Article 18.95.4 20 A. Itcan be in some circumstances. The wiesled of
21 Procedural Order 1 states that -- | have french: 21 stamps can be very complex, and well beydmat we're
22 (Interpreted) "The Party who has presktite 22 dealing with here. In some instances itteaof
23 witness may then re-examine the witness rggpect to 23 significance.
24 any matters arising out of the cross-exarianat.” 24 For instance, certain stamps -- well,lmegn't go
25 (In English) The issue raised on crossyésration 25 on, because it doesn't apply in this casé.y8u can
Page 61 Page 63
11:23 1 was the procedure and the timing of tesgamting of 11:26 1 get very good evidence from stamps onsioes, but not
2 comments to the Tribunal, and now reopeniagdk 2 applicable in this case.
3 an excuse to get to points that Mr Radleyndicget to 3 MRLIBSON: Thank you. Those are all my questions
4 on his presentation about differences in thalS 4 THE PRESIDENT: Thank you.
5 signature | believe is, although | apprediate 5 Do my co-arbitrators have questions forRddley?
6 finesse with which it was attempted, | consttiat it 6 No.
7 would go far beyond the spirit. 7 (11.27 am)
8 THE PRESIDENT: | do remember the question in aengeneral 8 Questions from THE TRIBUNAL
9 context of to what extent you had given yogput into 9 THE PRESIDENT: Mr Radley, in respect of Mr Stigik
10 the letter of Mishcon with the questions e t 10 signature, you come to a different conclusiam with
11 preliminary report. | have also noted that flave not 11 respect to the two other signatures?
12 had a chance to discuss the differenceshend t 12 A. Yes, | wasn't prepared to offer an opiniorttmother
13 conclusion that you reached with respectt&ivlik, 13 two, but this one | feel the evidence is ifiggnt.
14 and | wanted to ask you questions later athisn 14 THE PRESIDENT: You have said this earlier ors ththe
15 So maybe you go to the next questionyandill 15 only one on which you are prepared to givegnion.
16 come back to this. 16 Can you just restate what the opinion is,thed tell
17 MR LIBSON: | will leave it to the Tribunal, ardke 17 us what is different, and what causes ygive
18 Mr Ostrove's accusation of finesse as a major 18 an opinion here where you cannot give ongi®other
19 compliment! 19 signatures.
20 Turning then to a question Mr Ostroveedskt 10.46 20 A. Yes. In my opinion, there's weak to modeeateence,
21 (page 51, lines 16 to 18) which | don't thioki had 21 which is a little over the balance of prohighiif
22 a chance completely to answer. Mr Ostraygstion in 22 you like.
23 relation to the documents that bear the tbegiekers 23 It must also be borne in mind that whensay
24 or stamps, and he asked you: 24 "inconclusive", that's not 50%; it's subghyt
25 "... had you been given information thate had 25 higher than that. "Inconclusive" to a docome
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11:28 1 examiner, or to me, is quite a wide baedause it 11:33 1 A. Itis a measurable difference.
2 means you've got to have a fair amount ofedd above 2 THE PRESIDENT: If you look at K3.1, for instant¢eat's
3 that; otherwise it becomes a flip of a cdBu you've 3 similar to the questioned signature, is iPnot
4 got to have a substantial volume of evidergferk you 4 A. K3.1isthe example that I've given, and thahe
5 can offer even a weak opinion. And obvioukby 5 closest. That's why it's a green arrow, beeau
6 stronger the evidence, you go up the scale. 6 | have -- to present a balanced view, | ackedge
7 In this case, what led me to this opingthe 7 there is one out of 26. But --
8 fact that | believe there are a number okdifices, 8 PROFESSOR VAN DEN BERG: But then you enter inerange
9 which, if | may, | will demonstrate. 9 of variations and not differences?
10 Here we have -- this is one of the ilatsbns 10 A. ltisjust -- well, in fact, measurably theestioned
11 from the chart. 11 signature is outside the range of variaifoygu
12 THE PRESIDENT: Let's just identify it. | medmecognise 12 actually measure it, but it is marginallyside.
13 the image, but let's just identify for theawd where 13 That K3.1, if we look at the others oatthage,
14 this is from. 14 and if we go to the second page, there te qui
15 A. Thisis from appendix D of my report, andréhare 15 a substantial difference. The pen movensenoi quite
16 illustrations attached. 16 a retrace, but it's really not very far it
17 THE PRESIDENT: Appendix D of your report, thaidu. 17 The second point that | would point tthist if we
18 MR OSTROVE: Just for the avoidance of confusidiglieve 18 look at the first very thin loop and the setwery
19 that image appears on page 59 of Mr Radiegtst, not 19 thin loop, so we've got a combined pen movenilewe
20 in appendix D. 20 look at all of the questioned signatures Htbere's
21 A. Appendix D is the photographs. Oh, | begrymardon, 21 nothing -- if we look at the first page, #lemothing
22 I'm looking at the whole thing. 22 remotely like that. If we go to the secoade again
23 THE PRESIDENT: Absolutely. Thank you. 23 we have a thin one at K12.1 and K12.17, kutlon't
24 A. Here we have my appendix D. Sorry, | wasging the 24 have that combination of two extremely thies
25 gun there. 25 The next point relates to the way in Whlis
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11:30 1 The questioned signature is freelyfarhtly 11:35 1 middle element -- if we follow the loogsu get loop,
2 executed, | agree with that. But | consitierd are 2 loop, loop, and then it comes up where I'veveed 4.
3 a number of features which are not in keepiitig the 3 That is where the pen starts to move dowheo t
4 genuine items. 4 imaginary baseline, and back up at 5.
5 If we look first of all at the width ofdrtop 5 Now, | would like to refer to Mr Welch'sample.
6 stroke. This is green arrow number 1. Aadtually 6 If we can look at 31 in the paper bundle, Whias the
7 point out in my report: it's green-arroweddiese it is 7 chart produced by Mr Welch showing what hessay
8 not a red arrow, total difference. There $inailar 8 a similar pen movement, what | would like torp out
9 signature, | acknowledge, with a thin loopthie 9 is that they are similar, but there is a digant
10  questioned material. That's one out ofiebelit's 10 difference in their execution. (Pause)
11  26/27 signatures. So we have only the one. 11 THE PRESIDENT: Sorry, we're not paying attentiva're
12 If we take this as fairly representatiy@) can 12 just looking at the documents and askingedves some
13 see that the first loops are usually quitaly and 13 guestions.
14  there are -- well, at the top there, K11itl9thin, 14 A. What I'd like to point out is, to my mindgaite
15  butit's not as thin as the one on the curesti 15 different pen movement here. If we look 40K3 and
16 signature. 16 K12, we have the pen coming down and loopaxk as in
17 PROFESSOR VAN DEN BERG: Sorry, what about K17.18you 17 an oval type of shape.
18 look here, you're talking about this one here 18 Now, if I can ask you to hold the docutmgmand
19 (indicating)? 19 look along that line, if we look at those tlwops,
20 A. Yes. 20 yes, they look like loops. If we hold theedment up
21 PROFESSOR VAN DEN BERG: So if you look at thiepit's 21 to the eye and look at the questioned sigaayou
22 also pretty small, isn't it? 22 will see, if we look along the paper in thisection,
23 A. lIt's fairly small. If we go back to the gtiesed 23 what we see is a decidedly different typpeof
24 signature, you will see in fact that is mthihner. 24 movement, if | can briefly illustrate.
25 PROFESSOR VAN DEN BERG: Yes. 25 (The expert approaches the whiteboard)
Page 66 Page 68

21 (Pages 65 to 68)

As amended
Trevor McGowan by the Parties



BSG Resources Limited, BSG Resources (Guinea) édrand BSG Resources (Guinea) SARL v Republic afi€zu

Day 2 -- Hearing on Forensic Expert Evidence ICSEZ€NOo ARB/14/22 Tuesday, 27th March 2018
11:39 1 So looking along the paper, what weehith the 11:43 1 this distance, and that's the farthestopoufind, but
2 two knowns is that the pen comes down, roumaidback; 2 still you have a fairly small --
3 it sweeps around. If we look at this onenglthere, 3 A ltis--it's thin, | would agree. What I'ayang is
4 what that does is it comes down, and it coméimt's 4 you've got something that is poorly reprodud€dw,
5 a gross exaggeration, a gross exaggeratiohif ou 5 what you are seeing is obviously not a trpeaguction
6 hold it up to the eye, it's more than clear. 6 of the original document. What those dotsesgnt --
7 PROFESSOR VAN DEN BERG: May | ask a questionfzlites 7 and this is always the question with a phatgrthis
8 to also Mr Struik's signature, and to the jmes point 8 is particularly appalling. Whatever has haygukto
9 about the first loop. 9 this signature may be distorting a numbeeafifres,
10 Can you be shown document R-182. It's no 10 including line widths. There may be othetdes that
11 a disputed document, | understand. Thatietter 11 you can't see on it. There may be a fatséat it.
12 signed by Mr Struik to Pentler Holdings dated 12 PROFESSOR VAN DEN BERG: Yes, or it may be soingth the
13 14th February 2006. Do you see that document 13 document is not disputed, so | don't wacbioplicate
14 It's a protected document, incidentalty| don't 14 the case further than it already is.
15 know whether you have to push the red f{&guse) 15 A. No, no--
16 Then you go down, and try to enlargesteature. 16 PROFESSOR VAN DEN BERG: But if you look to thupy itself,
17 | understand this signature is not disgut 17 it looks not a bad copy. If you go now --
18 Mr Libson? 18 A. Notabad copy? No, I'm sorry, | --
19 MR LIBSON: | need to check. 19 PROFESSOR VAN DEN BERG: No, not the signatudrngou look
20 PROFESSOR VAN DEN BERG: R-182 is not a dispd@tlment? 20 at the rest of the document. You see hersitmature
21 MR LIBSON: | don't think so, no. 21 apparently is copied -- or | don't know, Yo can
22 PROFESSOR VAN DEN BERG: If you look at this hédre has 22 have an opinion on this.
23 also a very -- at least according to this-ehsee 23 A. lcan'tsee --
24 it is a copy of a copy or something -- itteeay 24 PROFESSOR VAN DEN BERG: But if you look at testr | can
25 narrow ellipsis, isn't it, or whatever youl @& 25 see this is a clear copy.
Page 69 Page 71
11:42 1 A. Thisis not something I've seen. 11:44 1 A. The signature clearly -- you know, witspect, the
2 PROFESSOR VAN DEN BERG: No, you haven't sedrkitpw. 2 signature clearly is not properly reproduckdan't
3 But | simply want to see, because you saypKl d's 3 tell -- for instance, in a ballpoint pen yandave
4 just outside the range of variants", but yayis 4 what we call striations, which are white uked lines
5 enters into, according to you, the differerares. 5 through them. If you've got one on the owtsahd
6 But if | look at this one -- but I'm a [ssrson, so 6 you've got one on the outside of the other sicthe
7 please help me -- then | say: wait a momenet h is 7 loop, you may be able to see that on theraligir
8 a non-contested signature, and it's prettyonaior 8 better quality copy. If you copy a striatimcan
9 fairly narrow. 9 distort the line: it can move them in or ihcaove
10 A. I'dreally prefer to see a better qualityycdp tell 10 them out.
11 you the truth. To try and assess the witithai 11 Again, the size of the dots: what isdbe
12 stroke, which is obviously made up of blaoks¢l 12 representing? | appreciate your point, andmay be
13 | wouldn't really like to comment without 8ega much 13 right, but | wouldn't like to --
14 better quality copy. 14 PROFESSOR VAN DEN BERG: | don't make a poiwnly
15 PROFESSOR VAN DEN BERG: Okay. But one signatyme can 15 enquire.
16 say the dots are not far apart from eactr atttee 16 A. Yes. It's--
17 loop? 17 PROFESSOR VAN DEN BERG: That's my task.
18 A. Butit depends what the dots represent. 18 A. No, to be fair, it is a good point. But drat quality
19 PROFESSOR VAN DEN BERG: A signature. 19 copy document, let's say | wouldn't hang @tydm that.
20 A. I'msorry -- 20 PROFESSOR VAN DEN BERG: Thank you.
21 PROFESSOR VAN DEN BERG: That is as | undersiand 21 A. It could be distorted.
22 A. --is the dot the centre of the line, thedaof the 22 THE PRESIDENT: You were answering why you hadéffarent
23 line or the outside of the line? s it -e tither 23 conclusion for Struik than for Lev Ran andvéisAvidan.
24 question would be -- 24 Have you concluded this explanation?
25 PROFESSOR VAN DEN BERG: What you are sayin@is ke 25 A. No, I'm afraid not.
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11:46 1 THE PRESIDENT: Because we were looking afiteeloop | 11:49 1 top of the sections in the various compara
2 and then the second loop, and you were lockiige 2 signatures in the slide that you produced.
3 document horizontally. 3 A. This slide is taken from my report.
4 A. Yes. This is the point: there is a combinatd 4 MR OSTROVE: Yes, but the red lines that have been
5 points. 5 emphasising a certain feature --
6 This bending this way (indicating) is tiytavrong 6 A. Oh, yes, sorry. Sorry, we're talking at crpagooses.
7 pen movement. If we then look at the arrowadimt 5, 7 Yes, yes, I've added those. Yes, I've jusivdrin
8 we have a very narrow "U" shape. That is d#fferent 8 a few of the red lines to show the difference.
9 to the known writings. Mr Welch explainedtttizere is 9 As | say, we have a wide range of vanatib
10 a wide range of variation: you recall healide 10 Struik's signatures, but this feature is sniletside
11 showing variations. So instead of havingmsistent 11 of that range of variation.
12 feature with a variation, say -- I'm using hands -- 12 We see from the arrow at point 6 at tt€om of
13 a foot wide, in Struik's signature it's qudte: it 13 the U, it goes into another vertical. Nduist
14 might be 2 feet. 14 vertical is then retraced. There's absglutel
15 However, if we look at all of these sigmas -- 15 indication of a loop.
16 and I've overwritten this joining stroke @udr-- we go 16 If we look at all of these, the bit i tmiddle
17 from there to something over here (indicgfindong 17 | see as a sort of "S" shape, if you likel e loop
18 way outside the range of variation. So wesee the 18 afterwards in K11.8, wide loop, wide looprgpacross,
19 red lines there. 19 a thinner loop going across, fat loop; dowK15.1,
20 If we go to the next slide -- 20 fat loop, fat loop; K17.13, thinner loop, asaon.
21 MR OSTROVE: I'm sorry, where -- 21 If we then go back to the previous slatgin we
22 THE PRESIDENT: | am trying to identify what tieesnages 22 can see the retraced stroke in the questiigadture
23 are. 23 and just nothing like it, frankly, in the kmo
24 A. Yes, the narrow "U", in comparison with thach, much 24 writings. That is a measurable parametée Width of
25 wider "U" shape in the known writings. 25 those strokes varies from about 7 millimeti@sn to,
Page 73 Page 75

11:47 1 THE PRESIDENT: Is this in your presentation? 11:51 1 in the case of -- or the loop, | shoulgl-sat varies
2 A Yes,itis. 2 from 7 millimetres down to 0 in the questiome. The
3 THE PRESIDENT: And this is marked with -- 3 nearest we saw on the other slide is 2 orl8matres.
4 A. It's marked number 5, | believe. It's the "$liape 4 So again, this is something that we haramge of
5 marked at 5. 5 variation that we can physically measure, thid
6 THE PRESIDENT: Yes, | understand that. I'm jughg to 6 stroke, the retrace stroke, is just not seen.
7 find the correct slide, and I've found it now. 7 The next point is a point in green, and aid
8 MR OSTROVE: We're four slides from the end. 8 this is a very unusual point, point 7. There
9 THE PRESIDENT: Is this in your report in thisrforor have 9 a couple of examples, Mr Welch has illustratexse,
10 you added now the red lines? 10 and | accept there are. There's two examples26.
11 A. No, | believe that's in my report. 11 If we then go on to point 8, what I'mittiyto show
12 THE PRESIDENT: That's in your report? 12 there is that we've got this dome on thettoppen
13 A. Yes. 13 then moves down, as per the red arrow pairdin
14 THE PRESIDENT: Fine, thank you. 14 number 8, and then it makes a significamt tur
15 MR OSTROVE: Excuse me. For the record, thoseat, as 15 horizontally. So this is a very decided turthe
16 far as I'm aware, in Mr Radley's initial repthose 16 shape of the terminal. In other words, it's
17 red lines that were added to this slide. rEpert 17 an interesting point, because again it is th@pen is
18 doesn't include the red line. 18 being lifted from the paper.
19 A. Sorry, which red line are you referring to? 19 If we look at the ends of all of thesattve see
20 MR LIBSON: I think everyone is at cross-purposkthink 20 here, with the exception possibly of K194& not to
21 Mr Radley is still looking at the red line BR27, on 21 the same extent, we're looking at a ternfiaal where
22 what's on the screen. 22 the writer is fairly clearly flying the peff the
23 A. Oh, sorry, I'm looking at the screen. 23 paper. Again, if | may illustrate.
24 MR OSTROVE: | think we're looking at your slid&nless 24 (The expert approaches the whiteboard)
25 I'm mistaken, we're looking at the red-linadgled on 25 So generally in the known writings it @svalong,
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1154 1 we come up and it's lifting. Sorry, | theé wrong 12.01 1 all of these, the boxes are quite sigaifity more
2 one. It can fly off there. It can come digte. 2 square, as opposed to a tall rectangle.
3 What I'm concerned about is the fact thatén t 3 Now, this is a measurable parameter. &ve c
4 questioned signature it's coming down andregetting 4 actually put this down to millimetres. So have
5 effectively that pen movement; it's not arftyoff the 5 a range of variation in the known writingse thighest
6 paper. So for that type of bend, it has to be 6 of which is 1.7, the lowest of which is abo.8,
7 a manipulation of the pen in the fingers, iladot 7 I think. So that's a mathematical range o&tan.
8 just an emphatic flying stroke. 8 What we have in this questioned signatureriseshing
9 Let me just go back to the ... 9 that is beyond the upper limit of the range of
10 THE PRESIDENT: This would be Radley sketch Harik you. 10 variation.
11 A. The fact that it is a two-piece ending, aayl, to my 11 I also point out, going back to -- wellyon't go
12 mind the only one that is close is K19.18emehwve have 12 back, we'll stay on this slide.
13 a much smoother curve, if you like. It's st 13 I also pointed out that the curvaturiéwe look
14 obviously a manipulation of the fingers. 14 at these illustrations, the curvature abibitom
15 So what we have is a very unusual poititel 15 loops in the questioned signature -- if vaklat the
16 combined -- oh, actually | haven't spokearafther 16 bottom loops of the questioned signaturdide 87
17 one. 17 perhaps; it's a nice enlarged version -- grey
18 The blue rectangle is the extremitietheffirst 18 relatively angular. If we go through the ®oa the
19 six elements -- five elements; six if you ta 19 screen, you can see there is a considerahlatare.
20 middle one. The height-to-width ratio isirportant 20 To be totally balanced, that angulastpassibly
21 factor in any signature comparison. 21 a contributory factor to the squashed-inatffé those
22 If we look, Mr Welch produced an exampléis is 22 elements. But it is still a different penvement,
23 Mr Welch's slide 37. This he redrew, butdite 23 because we're not looking at the sweepingrmmement,
24 somewhat differently to the point that | wiaaking. 24 we're looking at down and up, very exaggedrate
25 If we look at the top signature, I'vereseh the 25 I just realised | missed a point as well.
Page 77 Page 79
11:58 1 box, which represents the left-hand eddeet 12:.03 1 If we look at point 2, this is thedjigi of the
2 outside-inside of that last retraced uprigiti®. 2 little loop at the top of the first elementt&ve to
3 THE PRESIDENT: You've lost me. | have looketatWelch's 3 the overall height. So again we are backapgtions
4 slide, but | should look at your marking of Welch's 4 here. We call that "internal proportioning".
5 slide? 5 Again, | would refer you to Mr Welch'sdi 30.
6 A. Yes, because | disagree with Mr Welch. 6 What | was trying to indicate on this charttba
7 THE PRESIDENT: | understand that. Yes, | have it 7 screen is that if we look at the overall heigfrthat
8 A. Sowe can look at this on a proportional hasisl in 8 element, the top loop is very small, it's righ at
9 fact Mr Welch did actually say he assessegshike 9 the top. And we can measure that, as sesliden30,
10 proportioning. If we measure the heighti®width, 10 with 23 millimetres to the middle of the irstection
11 we've got 53 millimetres and 28.5. In the to 11 point, and 26 millimetres to the baselinbisDives
12 right-hand corner I've very crudely done lawdation: 12 us a ratio of 0.88.
13 that equals 1.86. So that is a mathemdiipak. 13 If we look at the example Mr Welch gavieave to
14 In the other one, where I've redrawn fact I've 14 say | disagree with where he has put his Ieioar, and
15 redrawn just one line on K14.2 -- the veltiight is 15 I've drawn it lower. My calculation on tlg®25 and
16 51, the width is 30. If we calculate thatyorks out 16 16; and as you can see there, that's aofati®6.
17 at 1.7. So we have 1.86, as opposed tddkest in 17 Even if we take Mr Welch's dotted lirtestill
18  all of the known writings of 1.7. So we @y the 18 doesn't approach what we have in the question
19 range of variation, we have a numerical vakgecan 19 signature. So these are numerical valuestétlish
20  sayit's between 1.7 and -- | don't knovari'crecall 20 the range of variation, and the questiongaasirre is
21 it, but it's about 0.8, | think. 21 outside that range of variation.
22 If we go back, so we're looking at the that you 22 So those are the points that interest &wel say
23 could put around that element. If we stathe top 23 point 2 isn't found in the 26/27 signatupesnt 3
24 left-hand corner, obviously the box is intfaore 24 isn't; point 4/5 isn't; point 6 isn't, théraee.
25 elongated than vertical. And the same: ifvé¢hrough 25 Point 7 appears a couple of times that Itpdiout in
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12:06 1

Page 82

my report; a couple of times in 26 istyredre. And 12:11 1 PROFESSOR MAYER: But it's more different frafhthe
2 point 8 | don't think we see to the same eteany 2 others than the challenged signature is, isradpect.
3 of them. 3 A. I'm afraid | disagree.
4 Now, assessing that, we obviously hawitwider 4 PROFESSOR MAYER: It goes further to the righthia
5 the nature of the differences, the signifieaocthem, 5 direction of the dot. The hand has hardtgdif
6 and the significance of the accumulation efrih If 6 A. The line is further to the right.
7 you have a questioned signature and you have o 7 PROFESSOR MAYER: Anyway, in fact | have a questio
8 difference, yes, that could be an accidertfat.has 8 a rather scientific one. Is this a difference
9 two, it could be two accidentals. If it's gutee, 9 a variation, supposing this is the challergigdature?
10 that's pretty unusual. If it's got four, ygsu might 10 A. If that's the challenged signature, | dog# any
11 be very worried about it. 11 problem with it. The length of the strokednparable
12 If you have six differences, and two tiich are 12 with others. The fact that it's ending véittiot,
13 rarities, that combination of evidence -- sl is 13 okay, there's a little line into the dot, tuat see
14 the important point: it is the combinatioratithose 14 that on a lot of the dots. | would say it is
15 features coincidentally all appearing in one 15 a similarity.
16 signature -- | think I've probably been very 16 PROFESSOR MAYER: Similarity. It's the interregdinotion
17 conservative in saying "weak to moderated, lahink 17 between variation and difference?
18 some examiners would probably go a lot heaviet, 18 A. No, | would class that as a similarity. Yoave the
19 personally. But that number of featuresdead to 19 length, you have the direction, you havedibte
20 a positive opinion: weak to moderate evidesugporting 20 PROFESSOR MAYER: Okay, thanks.
21 the fact -- not the fact, | beg your pardon - 21 THE PRESIDENT: When you speak of "similaritytyuyconsider
22 supporting the proposition of it not beinggiee. 22 this to be within the range of variationshiat
23 THE PRESIDENT: Thank you. 23 right?
24 PROFESSOR MAYER: If the challenged signature K& 18, 24 A. This point we're just addressing?
25 the one which has a loop instead of a donteeon 25 THE PRESIDENT: Yes.
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12:09 1 extreme right ... 12:12 1 A. Yes.
2 A. K19.18, yes. 2 PROFESSOR VAN DEN BERG: Is that -- because ngetlalso
3 PROFESSOR MAYER: Wouldn't you say at least that's 3 scientifically a bit confused. So you haviéedences,
4 a difference compared with all the otherduiding the 4 variations, and then you have similarities? O
5 one which is actually challenged? Becauakribst 5 similarities is a subset of variations? Inmipd, my
6 crosses the other line, while you showed exatttiat 6 understanding of similarities was it's outdluese two
7 normally it doesn't go right, it doesn't gatie 7 categories.
8 direction of 3. 8 A. Similarities is if it's within the range of ration.
9 A. You're referring to the way the line is comaxgoss, 9 If we compare the questioned signature wighréimge of
10 and there's a little dot? 10 variation, if we've got signatures in hereclhh
11 PROFESSOR MAYER: Exactly. 11 correspond, that's a similarity. If the teatin the
12 A. Yes. 12 guestioned signature is outside, it's adiffee. But
13 PROFESSOR MAYER: It seems to me that on son®r atfpects 13 within the actual range of variation, thosethe
14 they're different from most others. 14 variations that we'll see from one extreminéoother,
15 A. No, if | may say, some of these signature® tots and 15 so the measurement of 23 to 10. So that's th
16 some don'; it's just one of those thingenésally 16 variation.
17 speaking, if we look at the top, K12.1, yan see the 17 Where I'm disagreeing strongly with Mrle¥eis:
18 pen is coming off the paper and the dotestymvell 18 when you've got something which is measurgble can
19 in line. And that's very typical of how péop the 19 put a figure on it, and it's outside the eanfy
20 pen flies off the paper and dots the paptreaénd. 20 variation, I'm calling that a difference; Mielch is
21 That feature in K19.18 | don't thinkfrgm my 21 calling it a variation. But in that wayyibu look at
22 point of view, particularly problematic. Tlemagth of 22 things outside the range of variations ayd"$éo,
23 that stroke is akin to 21.9. The dot is¢héts in 23 that's a variation", that will explain awayydorgery.
24 line. It's quite a nice feature, as far'ms | 24 You can say that of any forger's error. ¥ano say,
25 concerned. 25 "Well, he could do that on some occasionnidt shown
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12:14 1 within these 26 signatures but he could,dberefore 12:17 1 that which forms the opinion.

2 it's variation". That, to my mind, is not @ogl 2 THE PRESIDENT: Does that not mean that your aisig

3 scientific appraisal. 3 somewhat limited, because you're limited lgyrtamber

4 THE PRESIDENT: So how do | define the range ofatens? 4 of known signatures, and your conclusionésehy

5 A. Well, where we have something measurable tlikdine 5 limited in its overall value or validity?

6 length, we just measure them all. So we &g it's 6 A. You would normally be -- or | would normallg lmnore

7 20 millimetres away, and the shortest is -- 7 cautious on a small sample. But usually yauget
8 THE PRESIDENT: We measure them all on the kndgmasures? 8 adequate -- | mean, as a matter of routine, as

9 A. Yes. 9 a laboratory, we ask for 15 to 20.

10 THE PRESIDENT: So if | have 100, | have 100 rueaments; 10 PROFESSOR VAN DEN BERG: And what about accidents
11 if | have 10 known signatures, | have 10 measents? 11 A. Accidentals?
12 A. Yes. 12 PROFESSOR VAN DEN BERG: Yes, or "accidentalst) gall
13 THE PRESIDENT: Does this have the same valugdor 13 that.
14 analysis? 14 A. Yes. It goes back to the quote from Osbdritivsays:
15 A. Obviously the larger the number, possiblyrtiwe 15 yes, you get accidentals, everybody doesletls.
16 significant the difference. So if we've got 16 But point 1 could be an accidental, so cpoidt 2;
17 a difference in the length of that line irviRan's 17 then you've got point 3 is also an accideantdlthen
18 signature, we compare that with 46, so there' 18 point 4 is a further accidental, all coincitddly
19 46 signatures that don't show that. If ymklat -- 19 happening in one signature, and then 5 andi& and
20 if you had 10 signatures of somebody, asaittside 20 8. This is why we look at the combinatioralbthe
21 the range of variation, obviously -- welinéan, 10 is 21 points.
22 not a good sort of number to work from, fignkYou 22 In this case, if it is what | think isignificant
23 normally need more than that. 23 number -- | mean eight points, six of whioh elear
24 THE PRESIDENT: So how many do you need? 24 differences, and measurable, most of thethtven lots
25 A. It very much depends on the nature of theagige. 25 of rarities -- are those all going to hapjpeone
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12:16 1 The more variable the writer, the moreaigres you 12:19 1 signature that happens to be questiofiedBuld be

2 need, generally speaking. Mr Welch was sagabas 2 a great coincidence.

3 a very consistent hand, and from that poinief you 3 I mean, | wouldn't like to -- one thingtla lot

4 need a smaller sample. If somebody is vengistent, 4 of people disagree with with Osborn is he gsiot

5 any forgery executing that signature styledwgo be 5 Professor Newcomb, who points out that thiestitzal

6 very precise. 6 probability of an event of 1 in 10, 1 in 1Gn110,

7 THE PRESIDENT: So if you do not observe a speé#ature 7 the likelihood of that happening in one signais 10

8 within the known signatures, it will not bethin the 8 times 10 times 10.

9 range of variations? 9 We don't put mathematical figures on tbat'm
10 A. That's correct. 10 not saying we've got 26 times 26 times 2@3i26, to
11 THE PRESIDENT: And because it is not within thege of 11 one against. But you've got to look atatrirthe
12 variations, you will necessarily characteitises 12 point of view that for eight points of diféerce or
13 a difference? 13 very rare features all to coincidentally appa one
14 A. Yes. 14 signature, it has to be a big coincidenci jsf
15 THE PRESIDENT: Is that the process? 15 genuine.

16 A. Yes. 16 THE PRESIDENT: No further questions on the pathe
17 PROFESSOR MAYER: Even if it's similar, as in éixample 17 Tribunal. Thank you very much, Mr RadlefPagse)
18 | gave? 18 Any follow-up questions on the Tribunajigestions?
19 A. Ifit's outside the range of variation, it's 19 I'm looking at my watch, and therefore I'nsdoaing
20 a difference. We're talking about the sample're 20 impatient and proceeding further, but | stiawdt cut
21 looking at. To categorise it as anythingeothan 21 off, yes. We have generally allowed, inltst
22 a difference, you are speculating that sorsesvim the 22 hearing, follow-up questions on Tribunal dioes, if
23 next 100 signatures, you will see this featuBut 23 there are any.
24 what we have here is a block of known sigestuand 24 On the Claimants' side?
25 from that we establish the range of variatiord it is 25 MR LIBSON: | have no questions.
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12:21 1 THE PRESIDENT: On the Respondent's side? 12:25 1 THE PRESIDENT: Have there been no evolutibasmake somg
2 MR OSTROVE: Just one moment, please. 2 of his statements obsolete?
3 THE PRESIDENT: Sure. (Pause) 3 A. The basic principles and the theories bettiade
4 MR OSTROVE: Thank you, Madam President. Justioeeof 4 pretty well unchallenged, even now. Obviouwsith the
5 guestions. In the interests of time, we'tké 5 advent of things like ballpoint pens, thegelst more
6 short. 6 that we regularly refer to.
7 (12.22 pm) 7 But although it's 1929 and it's 635 pdgeg,
8 Further cross-examination by MR OSTROVE 8 written by an absolute enthusiast, it is stilkith
9 Q. MrRadley, you've referred to a text by Mr @sbfrom 9 regard to the handwriting, I've only come asrthis
10 the early part of the 20th century as stdtieg 10 one issue that I've heard people say, "\@slhorn is
11 guiding principles for this; is that correct? 11 wrong". I've never, ever [encountered] amiybsaying,
12 A. Yes, it must be the most quoted book in Bhgli 12 you know, "The basic principles of handwgtas he
13 Q. From memory, it's paragraph 225 of your rgort let 13 laid down, ooh, | don't agree with those".
14 me just double-check. (Pause) I'm sormyai 14 THE PRESIDENT: Fine. So that now completes your
15 paragraph 228 of your report. You've refétee 15 examination, Mr Radley. Thank you for yossiatance.
16 "Albert S Osborn's Questioned Documents,e2fiiibn", 16 MR RADLEY: Thank you.
17 and you say: 17 THE PRESIDENT: Itis now 12.30. We had in miaccomplete
18 "... if the conclusion of identity isaehed, 18 this morning the parties' experts, with thesibeing
19 either in a person or a handwriting, therstmot 19 that the break would then be at a convetiieet for
20 remain significant differences that cannotdzsonably 20 the Tribunal experts to work on their congtgdemarks
21 explained.™ 21 on the basis of the party experts' statemants
22 A. Yes. 22 counsel to work on the closing arguments.
23 Q. And in the next paragraph you reference WEBOC 23 | don't know how you want to do it. Ine¢ try and
24 standard terminology? 24 ask Claimants: do you have an estimate af you
25 A. Yes. 25 cross-examination time?
Page 89 Page 91
12:23 1 Q. Mr Osborn doesn't refer to finding "rasti, he refers 12:27 1 MR LIBSON: | know assurances of this natureehbeen given
2 to finding "differences"; correct? 2 many times during these proceedings, but 't ttnk
3 A. Are you referring to the whole book? 3 my cross-examination will take longer tharverddeen
4 Q. I'mreferring to that part where he speakstwba've 4 assigned. In fact, | will keep to the halfsho
5 guoted as pointing out the need to find diffiees. Am 5 THE PRESIDENT: No longer than assigned. Andlyane
6 | correct that he talks about "differencesit n 6 indicated 30 minutes?
7 "rarities"? Is that correct? 7 MR LIBSON: Yes.
8 A. Inthis paragraph, yes; but in the followireyagraph, 8 THE PRESIDENT: Yes. And your re-direct will deyeon the
9 no. He talks about rarities or accidentals. 9 cross, but probably not over that time. (Baus
10 Q. Okay. And he also talks about the neecht fi 10 How long is the Respondent's expert ptaten?
11 "significant differences", as opposed to arst old 11 MR OSTROVE: The experts have planned their ptagen
12 difference; correct? 12 according to the 45 minutes allocated to them
13 A. Well, yes. It's got to be something that.i# has 13 THE PRESIDENT: If we take 5 minutes now and tbemtinue,
14 to be a meaningful difference. 14 would that be acceptable? So we will halaealunch,
15 MR OSTROVE: Thank you. No further questions. 15 but the longer break we will have at a tinere it's
16 (12.24 pm) 16 better used?
17 Questions from THE TRIBUNAL 17 MR OSTROVE: If the Tribunal, the court reportarsl
18 THE PRESIDENT: | refrained from asking you abetOsborn. 18 interpreters can handle it, we are certaiggyly to
19 | was very surprised to see the longevitisf 19 proceed.
20 writings. In no other science or art woutdiy 20 MR LIBSON: Us too.
21 regularly quote someone whose writings datk lmost 21 THE PRESIDENT: Fine. So | think we will surviuatil
22 a century. 22 lunch, and | hope | speak on everyone's heflach is
23 Is he still regarded as an authorityzthat 23 a little presumptuous. | see nodding, sinktwe can
24 mean -- 24 proceed like this. Let's take 5 minutes aog resume
25 A. Heisregarded as -- 25 with the Respondent's experts.
Page 90 Page 92
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12:32 1 (12.29 pm) 12:48 1 MR NAUD: Madam President, if | may, just as Ricciochi
2 (A short break) 2 and Dr Aginsky are getting ready, since threeti
3 (12.45pm) 3 allocated is rather short, 45 minutes, arat afltime
4 DR VALERY AGINSKY (called) 4 has been spent over the past few days looking
5 MR RICHARD PICCIOCHI (called) 5 specifically at the signatures and the sigeatu
6 THE PRESIDENT: For the record, can you pleasdircorhat 6 examinations, the scope of the presentationeof
7 you are Richard Picciochi? 7 experts presented by the Republic of Guinda wi
8 MR PICCIOCHI: Yes, | am. 8 concentrate on the signature examinationgh&awill
9 THE PRESIDENT: You are from Access Forensic GRoup 9 be essentially Mr Picciochi making that preéaton.
10 MR PICCIOCHI: Yes, | am. (Pause) 10 THE PRESIDENT: Fine, thank you.
11 THE PRESIDENT: You are a forensic document exarfi 11 And maybe later on, while we're on tbjg¢, when
12 MR PICCIOCHI: That is correct. 12 you respond to questions, we should try ave lonly
13 THE PRESIDENT: Can you please for the recordicarthat 13 one person giving the response, and yowalditate
14 you are Valery Aginsky, sir? 14 between the two of you, depending on thectapd your
15 DR AGINSKY: Yes, Madam President. 15 expertise.
16 THE PRESIDENT: You're from Aginsky Forensic Domnt Dating 16 DR AGINSKY: Yes.
17 Laboratory? 17 MR PICCIOCHI: Yes.
18 DR AGINSKY: Yes. 18 THE PRESIDENT: You have the floor then.
19 THE PRESIDENT: You're a forensic chemist anéharand 19 (12.49 pm)
20 document dating specialist? 20 Presentation by MR PICCIOCHI
21 DR AGINSKY: Yes. 21 MR PICCIOCHI: Thank you. | have prepared thsets of
22 THE PRESIDENT: You have together assisted trep&edent in 22 exhibits. These are demonstrative exhibitsetp
23 preparing its comments of 12th March 201&en 23 explain how | arrived at my opinion and whaave
24 Tribunal experts' report; is that correct? 24 observed.
25 MR PICCIOCHI: Yes. 25 The first chart | will be looking at tset
Page 93 Page 95

12:46 1 DR AGINSKY: Yes. 12:49 1 questioned Marc Struik signature, R-2fe Ghart is
2 THE PRESIDENT: You are both heard as expert wites. As 2 constructed in the same way, and each subseciueat
3 expert witnesses, you are under a duty to roakesuch 3 labelled by letters. In the bottom-right caris
4 statements that are in accordance with yoages: 4 letter A. So they will always have the quastd
5 belief. Can you please read into the reduedekpert 5 signature on top and a series of known sigesiton the
6 declaration that is on the table. 6 bottom [RDE-RP-1]. There are six known signeg
7 MR PICCIOCHI: Yes. | solemnly declare upon mybor and 7 selected for chart A.
8 conscience that my statement will be in acaed with 8 Chart B will be the same thing, but wiMe
9 my sincere beliefs. 9 a different feature. So I'm going to breakde@ach
10 THE PRESIDENT: Thank you. Dr Aginsky, please. 10 feature that is a repetitive characteristic.
11 DR AGINSKY: | solemnly declare upon my honoudan 11 | chose six signatures to representahge of
12 conscience that my statement will be in ataace with 12 variation in the known writings. Howevern; foy
13 my sincere beliefs. 13 analysis | used all the signatures availabteach my
14 THE PRESIDENT: Thank you. 14 conclusion.
15 So now we will proceed first with youepentation, 15 So the first feature | would like to podut is
16 and you have the floor for your presentatibrecall 16 the hook introductory stroke in the questibsignature
17 that we have allowed 45 minutes. It is that we 17 that is at the bottom left, and I'm kind ib€ling
18 have allowed the experts of the Claimantta little 18 that right now. If you will notice, in thexé&wn
19  beyond that, but if possible, if we can stigthin the 19 writings, most of them also have a hook dhiigiory
20 time limit, it's fine. 20 stroke. I'm just going to circle them quycidince
21 While you are getting ready, | should tizerthat 21 we're running out of time.
22 we have received a number of documentsdénstand 22 But you will notice an arrow at K6.3. €lteason
23 these are the documents you will use for your 23 why | did that, | wanted to demonstrate thhas no
24 presentation now? 24 hook; kind of both sides of the coin, to esant all
25 MR PICCIOCHI: That is correct. 25 the known writings. So there's an arrowghdut in
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12:51 1 the known writings, some have hooks antesdon't. So| 12:55 1 it is 0.46; K8.5, 0.46; and K19.1, 0.43.
2 the questioned writing falls within the rargfevriting 2 So the extremes are [0.42] to 0.46: tiadis
3 variation for this particular feature, anchag 3 one-hundreths, not very much. So if you labthese
4 inconsistent; it is a consistent feature. 4 numbers, is that a significant similarityBelieve
5 I would like to move along to the next ithB. 5 they're similar. Just look at the boxes:width is
6 You will see the chart is constructed in thms way 6 a little less than half the length. And that! I'm
7 with the exact same known signatures. 7 going to use numbers for.
8 I would like to point out that there aingef 8 If we skip down to the next chart, D, Invéo
9 parallel loops, and | have numbered themageave 9 point out that there are red lines drawn thindilne
10 have to speak about them in specific. Thdre2, 3, 10 first loop and the fourth loop, and | didttfax all
11 4 and 5, moving from left to right in the gtiened 11 the known signatures. Take a moment anddodkem.
12 signature. 12 It's obvious that the slant is a backtdiar this
13 If you will notice, in all the known sigtures -- 13 person. Can someone else have back slag?its
14 K12.1, there are five loops; K3.1, therefare loops; 14 not a unique identifying feature. But if ylook at
15 K6.3, also five loops; K8.5, five loops; Kofile 15 the relative slant of the first loop to toerth loop,
16 loops; and no surprise, K19.1, also five foofo this 16 you will notice that the fourth loop has e&sed slope
17 is consistent. Maybe the weight of it is thatt 17 to the left. This is a subtle feature foumthis
18 significant, but every feature has a weighpecially 18 person's writing that it's unlikely a forgewsuld pick
19 in cumulation. 19 up on. If you look at every one of the known
20 If we go to the next chart, chart C.avé decided 20 signatures, you will notice the distanceamis less
21 to draw my dotted lines around the first éhmops. 21 than the distance on the bottom.
22 It is because | feel that the first thregoo 22 So this is what we call an individual
23 represent the Latin alphabet letter "M". iEtfoough 23 characteristic, a subconscious characteriktis
24 this is a stylised signature, | believe fhst f 24 almost idiosyncratic. Even though it's aigtrt line
25 element is the "M", which is made in garlayge 25 and two loops, the person is consistentpnigtin the
Page 97 Page 99
12552 1 strokes; that is, they are troughs. $oliffollow, 12:57 1 six that | pointed out, but all the knosignatures
2 there is one loop, two loops, three loops,ighds 2 that are present. | attach much weight © thi
3 troughs. Some people make "M"s with an arctabée or 3 particular feature, and | don't believe anywmeationed
4 arches on top. So this is an example of lanitype 4 it, but this is a significant individual sulbszious
5 "M" structure. 5 writing characteristic of the person.
6 | tried to draw to the best of my abilityes for 6 Now just one more thing. If | took theasarement
7 the top extremity, the bottom extremity, té | 7 of the inclination to the perpendicular, thauld come
8 extremity and the right extremity. By doingst | can 8 up with an absolute number or measuremettljles
9 measure approximately the distance acrosbeawidth, 9 a height or a length or a width.
10 and the distance down, the length. 10 Does that really mean anything? To ragbacause
11 If | take the ratio of those two measuzats, that 11 if you look at the slope of the second red,livhich
12 is the width over the length, and dividé @ome up 12 is the fourth loop, you notice it varies.ydiu find
13 [with] for R-27 approximately 0.43. If yowtice, the 13 two within the known, does that mean the laiso
14 symbol before the zero is a squiggly linés ot 14 measurement and degrees is different, anefthe it
15 an "equals” sign. What that means is ifs@pmate. 15 is a different person? No. What's imporisitihe
16 When you take measurements and apply ensid 16 relative slant of these loops, and that detti one
17 handwriting, you can only do that in a relatierm, 17 is always more of a slope to the left.
18 an absolute measurement is less meaningfohbpare, 18 Skip to the next one, chart E, pleaseu Will
19 because there's such variation in width angth of 19 notice that the fourth loop is always thertdsh loop.
20 especially loops that are rapidly writtereltkis. 20 Just take a look at the questioned, wherartiogv is,
21 But if | do that ratio and draw it to the bemy 21 and every one of the knowns. This is a ityeet
22 ability for all the known signatures, youlwibtice, 22 characteristic in the known samples.
23 with the division of the width over the lehgthat it 23 So I'm looking for patterns and combivragi of
24 varies slightly. So for K12.1, it is 0.4%jpping 24 repetitive characteristics. So, so far y@s®en
25 down to K6.3, it's 0.42; K9.1 is 0.46; goingto K3.1, 25 several repetitive characteristics that avad in the
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12:58 1 known writings, so that's a writing chéeastic of 13:02 1 I look at the questioned writing at anaate --
2 this person, and you also see that in thetignesl 2 because | have a short-term memory -- anddothe
3 writing. Of course, there are some variatioith 3 features there, and then | do a side-by-sidgarison,
4 that. 4 so | don't bias myself, like I'm looking famething
5 The first three loops to me representedtier 5 in one body or the other. So | do a sideitlg-s
6 "M". If you look at the fourth loop and acliy&ollow 6 comparison, and look: do | find similaritieB® | find
7 the movement -- let's go to the next slide, F 7 differences or dissimilarities? Do | find abs
8 | believe this to be representative or appnating 8 characteristics? Do | have any limitationtht
9 a cursive letter "S". If you look at the mment from 9 analysis?
10 the bottom of the third loop going into toerth, and 10 So in this particular case, in H, thepslo
11 watch as | trace, it goes up slightly toléfe 11 inclines, varies a little bit. There is eglaending
12 partially retraced, down to the right, thatisnber 1, 12 stroke or rubric, I'm not sure what it's sagwal to
13 then back up forming a loop to 2, to the lefid back 13 represent, but it is present throughoutallsamples.
14 down again to the right, and then up, upragathe 14 It's something that's easily recognisable.
15 top, and then down. So that's the genemnaidiion of 15 But the way it is made, it is like a foalt -- but
16 the way we're taught to make a cursive 1&8er 16 that would be an American football, okay® dorry,
17 If you look -- I've circled it instead mfimbering 17 we're in Europe -- and you can see that it is
18 it in all the known signatures -- there'sejui 18 elliptical, and that both extremes, alongldng axis,
19 a variation in how this boat-tail construntie made, 19 are a little bit angular. If you look agaime height
20 but it's basically to the right, to the lefbd back 20 and width vary a little bit, but you haveatdmit it's
21 to the right. So this is a consistent featnrthe 21 basically elliptical, and fairly large in cparison to
22 "S" formation of the fourth loop. 22 the earlier loops. And as | stated, it &z some
23 If you move to chart G, there is likeaugh-like 23 angularity in the left-hand side especialtyg then it
24 motion that follows the "S" into an ascenditrgke. 24 ends downward. So that's [chart] "J", saniiade in
25 That ascending stroke could be a "T", foescould be 25 a clockwise motion.
Page 101 Page 103
13:00 1 the "K", with the trough. | don't knowcal'm not 13:04 1 I'd also like to point out -- whichd#ficult in
2 going to guess. However, consistently yoli seié 2 this chart -- but if you look at the high-rkegmn
3 after the fifth vertical that there is a troygnd 3 scans, you will notice that the terminal s¢rok this
4 then almost like a compound curve that goes ifito 4 counter-clockwise loop does not end abrujitRies
5 the ending stroke. And this again is repebitede 5 off the paper and has a nice taper to itthomeans
6 known signatures. Not identical every time:ave not 6 it's written with speed.
7 machines, we don't write exactly alike eaaherery 7 So even from a static image, | can gegtdirfg for
8 time. But the spirit of the movement is thelfehe 8 speed and actually pressure variation. [fryatice
9 time. 9 the loops of the "M", they vary in thickness,that is
10 Let's move to H. Another obvious feathia maybe 10 an indication of speed and naturalness ‘indbbking
11 a forger can pick up is the baseline inclamaor 11 for.
12 slope. That is fairly consistent: it movesi the 12 So | look for letter shapes, how theelstiare
13 left to right upward. So this is a habittug 13 formed, how the letters relate to each otdued; most
14 person. 14 importantly, the movement qualities, howjiee moves.
15 I'm looking for subconscious habits, gsithat 15 So that's called line quality, and that is ofithe
16 repeat themselves that are done more otHesame 16 features that's very important that I'm logkior.
17 way. So anything you do approximately threesavay and 17 So the arrow points to the terminal stroRnd if
18 without thought is called a habit. | simfagk for 18 we had this enlarged a lot more -- but Idoke high
19 habits in the writings, between two bodiewsdfing, 19 resolution scans -- you will see that th@eta
20 the questioned writing and the known writings 20 The last thing | would like to point aurt this
21 | should further state that when | do 21 chart is that if you draw a line from thenéral
22 an examination, | look at each body indepetigenever 22 stroke to the dot that's present just aftend I've
23 start a comparison. So | want to look aféla¢ures 23 circled those dots, every time -- you know,red arrow
24 of the known writing for the patterns of rifpee 24 might not be perfectly accurate -- if you pudtraight
25 characteristics and range of writing variatiand then 25 edge at the extreme of the terminal strokkealot,
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13:.05 1 they line up. So this shows that the amoéind habit 13:09 1 exist that are very attuned to these shibgt they

2 of this person is to finish the stroke andthrake 2 have to do it naturally, with speed. And htlo
3 a dot after that. And you can see the movémehe 3 believe an average person -- certainly tté®imething
4 final dot in K19.1. 4 very subtle that even a "master forger" mightpick
5 Let's see if | can blow this one up. 5 up on.
6 I want you to look very carefully that ttet is 6 So when you're forging something, pleasgpkn
7 not round. And it might be a little hard &esbut 7 mind that you have to recognise what is aeubt
8 there's a little introductory stroke heregathering. 8 unconscious feature in the other person'sngriand
9 That means the pen, as it's coming in to épep 9 incorporate it, and realise what your habituion

10 lightly touches before it becomes firm; againatural 10 is, and not allow that to happen in the forgé&o

11 movement. 11 there's almost a fight between the two pedipde

12 THE PRESIDENT: Do you see the dot in all thewmno 12 genuine signature, trying to forge it, arehtthe

13 signatures? 13 person actually doing it. So it's a veryicliflt

14 MR PICCIOCHI: Yes, yes. And in particular -niight be 14 thing.

15 difficult to see in R-27 -- | have preparedrafrared 15 PROFESSOR VAN DEN BERG: But is it also your gmirthat

16 photograph to show that that dot is pressntiropping 16 a master forger is born as a master forgenad you
17 out or making disappear the rubber-stamp8wif that 17 can acquire the skills?
18 becomes an issue, it is certainly presettiten 18 MR PICCIOCHI: I think we're all born with diffent

19 guestioned signature. 19 qualities that we can accentuate. But donlt think
20 That concludes the presentation for MNaruaik. 20 there's anything in our genotype that woaldthat you
21 After carefully looking at all the known wnigs, it is 21 are a master forger or not.

22 my expert opinion that there is strong evideio 22 PROFESSOR VAN DEN BERG: Thank you.

N
w

23 support that the questioned Marc Struik igneas
24 consistent with or genuine when comparetddhown 24
25 signatures. Furthermore, there are no fuedéah

MR NAUD: Sorry, Mr Picciochi, before you move tarthe
next set of signatures, could you addres siithe
differences which have been identified byRddley with

N
6]
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13:07 differences that would indicate forgery. 13:10
PROFESSOR VAN DEN BERG: You said for [chart] Dhexe you
had the slants, the back slant and the relatant,
there you made the observation: unlikely trgdr will

1 1 respect to this signature, and perhasgistfie --
2 2
3 3
4 4
5 be able to pick this up or to replicate tHix you 5
6 6
7 7
8 8
9 9

MR LIBSON: Madam President, | thought this wass th
presentation, rather than an examination-iafch

THE PRESIDENT: Yes, we have opted for presematiso
maybe we'll leave the experts to make their
presentation. Obviously the Tribunal wantkear
these experts on [Mr Radley's assessment &tMik's
signature] that we heard earlier this morning.

Mr Picciochi, do you want to carry on?

remember that?

MR PICCIOCHI: Yes.

PROFESSOR VAN DEN BERG: Of the other letters gbawed to
us, where would you make a similar remark?

10 MR PICCIOCHI: Well, this is a very subtle andwgood 10 MR PICCIOCHI: Yes, ma'am.

11 indicator of genuineness. The other ones V@ome 11 THE PRESIDENT: You can well now address your c@mts on
12 are macro, and you can kind of see it, et sl 12 Mr Radley's assessment that you've heardnibiising,

13 backwards. But it's the combination of fadise 13 if that is what you have in mind doing.

14 features, trying to get them right in relagibip to 14 MR PICCIOCHI: It was not.

15 each other with natural movement, that couimés 15 THE PRESIDENT: Okay, fine.

16 allows me to give the opinion. 16 MR PICCIOCHI: | can give a general opinion tiviat

17 So | know | kind of circumvented your gtien. 17 Mr Radley attributes to being significantdamental
18 Some of them have different weights. This\ery 18 differences, | do not see at all. | belithe

19 strong weight to me, this particular onehe®sd have 19 questioned signature, in this particular ¢Rs27], is
20 less weight. 20 consistent and falls within the known writieyiation.
21 PROFESSOR VAN DEN BERG: But the master forgeu)a he or 21 | see no fundamental differences.

22 she do the others except [chart] D? Couwdy th 22 THE PRESIDENT: Fine. | will let you carry onttviyour

23 replicate this? 23 presentation and we can come back to mourifispe
24 MR PICCIOCHI: To try to do it is very difficultWhat 24 guestions in this respect.
25 you're describing as a "master forger", psise people 25 MR PICCIOCHI: So the next series of chartsugein more
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13:12 or less the same way, will be the questiamn top and 13:16
the knowns on the bottom. Again it's setrufhe same
way: six known signatures on the bottom; twestioned as other experts have said, it starts horadigrand

signatures, R-28 and R-29. goes in a counter-clockwise motion and endadard.

1 1 writing, and it is congruent in the queséd writings.
2 2
3 3
4 4
5 There are two distinct areas, and I'veurided 5 We know that because there are striatiorisan t
6 6
7 7
8 8
9 9

But if you look at the "9"-like structuire R-29,

them: on the top, the horizontal -- writing, and the striations go from the inside¢he
THE PRESIDENT: I'm sorry to interrupt you. | ddhink outside in a clockwise motion. So that isneasy to
we have said that we are discussing Asheraiwsd determine with a ballpoint pen that has sStniet

signature. The R-28 in the lower left-hand cornetigae it
10 MR PICCIOCHI: Yes. I said it in my mind, butidn't 10 or not, that's a very similar motion. It'ada in the
11 come out. Sorry. [RDE-RP-2] 11 same way, almost identical, except thatdabp Is
12 Yes, we are on Asher Avidan, chart A.if§ou 12 small. So if you look at the known writingsk22.1,
13 look, I've colourised three portions: thengeon top, 13 you'll see a very similar either "F" or baekad/
14 which is a series of horizontal loops; iflgwlin the 14 "7"-type design, which is very similar to R-2But
15 lower right is a "9"-like structure, | shokat in the 15 I might be getting ahead of myself. So $Bt'
16 known writings; and then a series of vertazghes or 16 showing the motion.
17 dots that are in green; and the "L"-shapedk inethe 17 There's been some comment about the -ujghértick
18 upper right. | think other experts have nwered these 18 mark, horizontal mark. In R-28, it is soneghof
19 particular features. 19 a right angle -- not a perfect 90-degreet @glgle, as
20 So I'm just going to show that all thekn 20 I would expect not to find in handwritingand the
21 writings can be segregated mostly in thatesaranner, 21 similar mark in R-29 is diagonal, ending daward. And
22 except for the series of dots. It is my ust@ading 22 if you look throughout the known writings,wwill see
23 in Hebrew writing that this series of dotesloot 23 that there's some variation in this particoiark:
24 always have to be present in the writings. 24 some look like a tent, some are diagonal esara
25 So if you look, pictorially the two quiested 25 "L"-shaped. So you see the questioned wrigatures
Page 109 Page 111
13:14 signatures look very similar to each othiey are 13:18 in both R-28 and R-29 of this particularknare found

1 1

2 not identical of course, we know that; weoé n 2 within the known writing variation.

3 machines. And then the known writings alsk [pretty 3 So let's move along to D. If you lookta two

4 similar, there is no feature that really staodt; 4 loops, the major loops, in R-28 you'll notibat they
5 although there is one that I'll address in ,Khat 5 approximately line up vertically with each @tlo the
6 there is certainly some variation in this coomu 6 right extreme. If you look at R-29 and congpirem,
7 "S"-curve. It looks like a hesitation or arcartainty 7 you'll see the top loop is more to the Iéfg bottom
8 of movement. So this is something that wehinigfer 8 loop is more to the right.

9 9

to as an accidental feature here, becauswitsow, So what is predominantly found or whdbisnd in

10 hesitating and drawn like here; it's jushgation in 10 the known signatures? In a lot of the kneignatures

11 this person's writing. 11 you'll see if you draw a straight-edge lieéAeen the

12 Let's move along to B. | can enlargs.ttBut if 12 top and the bottom loop to the right extreyoe;ll see

13 you just follow the numbers, you can sedién t 13 that they're slanted or uneven, and youse#! that

14 questioned -- I'll do it with K13.4. If yatart at 1, 14 throughout the known writings. But if yowadrthe same

15 there's a counter-clockwise motion to 2;pe moves 15 type of line with K13.2 and K22.1, they'restip

16 to the right, 3; then the pen moves to tfigtle4; 16 vertical or even. So the feature in R-28is

17 then to 5; back to 6; and then back to tjtetrto 17 a fundamental difference because it is fonride

18 | believe that's 7; and then 8; in a clockwisotion, 18 known writings.

19 diagonally down to 9; then off to 10, actyadi 11; 19 I would like to address the terminal lstrof the

20 and then counter-clockwise down to the finiglstroke, 20 last loop. It's very hard to see in the oz, but

21 12. Maybe I should have enlarged that esemiself. 21 if we look at a blow-up -- and we can do ihgou'd

22 But the general motion is very compléxpi look 22 like -- R-28 ends downward vertically -- exkaugh you

23 atit. This is not a simple movement, eveugh 23 see it predominantly going off to the lefaatangle,

24 there's no Roman alphabet letters. Thiopeepeats 24 it actually ends downward -- and in R-2iti€ to the

25 this in every particular signature: in thekn 25 right. No fundamental difference betweerséhisvo
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13:119 1 signatures. 13:24 1 Not all of them have it, but you wititice that
2 But if you look at the known writings, yuuill see 2 there are different introductory strokes. irbB-24,
3 some end downward, as in K19.18; some erfuktéeft, 3 you'll notice there's a tick on the right siedore it
4 which is K13.2, K13.3, K13.4, K22.1. But ify look at 4 comes down vertically and a tick to the lefou will
5 CSW10.5, K30.2, it obviously goes to the right 5 notice that in R-25 there's an absence ohtiaikks.
6 a terminal stroke, and that's much like R-88.1 find 6 And then you'll notice, as we said befordRi@6
7 these particular features in the questionéiihgs, 7 there's a tick or connecting curve to thetrigh
8 even though there's variation in the knowrtings. 8 If we move to one of the known signatuyes; |l
9 So this concludes the presentation for the 9 see that it's basically formed in the samermmanwe
10 questioned Asher Avidan signature. It isergert 10 have 1, which is to the left; it goes to&vard to
11 opinion that there is evidence to suppottttiere are 11 the right; retraces back down diagonallyumber 3;
12 features that are consistent with the knowting and 12 diagonally up to the right to number 4; bdolvn to
13 the questioned writing, so it is my expeiinam that 13 number 5 to the left; and then up to numtegrtbe
14 they were written by the same person. So the 14 top; and then the terminal stroke numbeh@ain, you
15 proposition that they were written by the saarson is 15 will see a light feathering of speed comiffgtae
16  there. And also | cannot support the prajposthat 16 page. (Pause)
17 there are fundamental differences betweequbstioned 17 When | first learned about computersy there the
18 and known writings. Anything that may loaksimilar 18 size of this room, and you had to talk with a key
19 is attributed to natural variation. 19 punch. So I'm dating myself: that was in'Ti@s.
20 If we can move along to the next one [REM=3]. 20 | have not kept up with computers.
21 So if you look at chart A for Avraham Liean, we 21 So, okay, that was the sequence of strokée
22 see that we have three questioned signataresp and 22 order of strokes, and that's very consistetween the
23 we have six known signatures on the bott&wme people 23 guestioned and the knowns.
24 have pointed out, previous to me, that thdike 24 If we move to [chart] C, I've kind of eddy
25 a star-like structure and a predominantlyicerlike 25 alluded to the intro and terminal strokethef
Page 113 Page 115
13:22 1 structure, so I've colourised them forfitrst chart. 13:26 1 vertical lines, that they can be tickpets, even
2 It's a relatively simple formation: there's n@any 2 retraced -- remember when it started off @htv
3 curves. But the speed, pressure variatigimgfl 3 a little bit upward to the right and back devand to
4 starts and stops are definitely present in the 4 the left: that's a retrace -- or connecteg pin
5 questioned writing, which is indicative of matiness. 5 actually drags and connects. That's [chart] C
6 We move to chart B. So I've only markdd R-24, 6 [Chart] D, we're looking at the naturadeution.
7 and I've only marked the star-like element. 7 The lines are not all the same weight or prress
8 So if you look at number 1, you'll see thare's 8 involved; the pressure and speed vary, andgoisee
9 an introductory stroke: it moves upward toright to 9 that by the [thick] and thin lines.
10 number 2; back down to the left diagonallpaonber 3; 10 So we look at R-25 in particular. Yosée
11 then up to number 4; back down to the leftumber 5; 11 certain strokes, like the downstroke is hethwy
12 and then back up to number 6; and then bawk @gain 12 upstroke is light -- I'm just going to poinbut in
13 to the terminal stroke, number 7. You'll ded there 13 several places -- and sometimes it gets @éeagain.
14 is some feathering in number 7 and there'®so 14 So that just shows naturalness in the e>atutiat
15 feathering in number 1, meaning that theiyneg 15 that's varying speed and pressure.
16 starts and stops. There is also a predothman 16 If we skip down to [C-0084.7], it's jukat it's
17 vertical stroke, and it's hard to tell frdme t 17 more obvious here. You can see very ligtesishowing
18 exhibits: some of them do not have drag esphut 18 speed; it slows down by the curve, and youse it's
19 some of them do. 19 a little bit heavier pressure; and certaaggin the
20 If we go over to R-26, you will noticeattthis 20 terminal stroke is very heavy, as is that nedical
21 vertical line hooks to the right, and it\geay light 21 stroke, being a short, heavy stroke.
22 drag stroke to what would be point 1. Thlstme 22 You will find this feature throughout tkeown
23 that it's more likely than not that the \aatistroke 23 writings. So the movement qualities of thewn
24 was formed first, and it goes into the nunibpoint of 24 writing are very similar and found in the siened
25 this star-like structure. 25 writings.
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13:27 1 In [chart] E, | looked at the anguiadf the 13:31 1 Q. I'llcome on to that.
2 points. So if you look at R-24, R-25 and Rib&y 2 A. (Mr Picciochi) Sure.
3 vary a little bit, they're not exactly the sgras 3 Q. Did you form your opinion before 12th March.80
4 | would expect from something rapidly written, 4 A. (Mr Picciochi) Yes.
5 a feature. 5 Q. Did you see, before it was served on us, dhentents of
6 Again, if you look at C-0271-287.43 --tthdahe 6 the Republic of Guinea? It's at tab [29]au$®) It's
7 upper-right known signature -- you can seevitty 7 the same bundle as yesterday.
8 pointed and slightly retraced on the bottoft [¥et 8 THE PRESIDENT: The comments of 12th March?
9 if you move over to the left, C-0271-287.18uYl see 9 MR LIBSON: Yes. Tab 29, the comments of the Rdipwof
10 it's a little bit rounder. So you'll certlgisee some 10 Guinea on the final report of the Tribungbexts.
11 variation in this particular point here, arodi will 11 Have you got that in front of you?
12 see that also in the questioned writingsydohave 12 A. (Mr Picciochi) 29?
13 three questioned writings: they have somiatian, but 13 Q. Yes.
14 all that variation fits within the known virigs. 14 A. (Mr Picciochi) Yes.
15 I think that's the last slide for Avrahaev Ran. 15 Q. Have you seen it before?
16 So there is evidence to support the propositiat the 16 A. (Mr Picciochi) | have, yes.
17 guestioned signature was made by the authbe &nown 17 Q. Did you see it before it was served?
18 writings. There is no evidence to suppantiamental 18 A. (Mr Picciochi) I did.
19 differences, that these are simulations andvritten 19 Q. Canyou read paragraph 5? | will read itamtally:
20 by the same person. 20 "Mr Picciochi and Dr Aginsky have botbdied the
21 Any further questions? 21 Final Report in full and consider it to bertbugh and
22 THE PRESIDENT: We may have questions, but mayes keep 22 comprehensive. Mr Picciochi and Dr Aginsgpr@ve of
23 them for afterwards, and give the floor novthte 23 the methodologies used by the Experts arekagith
24 Claimants' counsel, and come back at théfend 24 their conclusion, based on all the obsermattbat
25 something is not covered. 25 have been made ..."
Page 117 Page 119
13:29 1 MR LIBSON: Thank you. | may even be lesstimy 13:33 1 And then there is the quote:
2 half-hour. | had prepared some question®fokginsky 2 "... there is no evidence of page sulisiitytext
3 as well, but I'm not going to ask any question 3 alteration, text addition, or other irreguii@s to
4 relation to that; I'm going to limit to theggentation 4 indicate that any of the Disputed Documentewe
5 that we've just heard. 5 fraudulently produced."
6 THE PRESIDENT: As we defined the scope before,gauld 6 This paragraph -- and | will come on te text
7 ask these questions if you think you need to. 7 paragraph as well -- represents the express$ipour
8 MR LIBSON: Yes. Ithink I will limit myself tohe 8 opinion, but doesn't refer to handwriting lat a
9 handwriting and see how | go. Thank you. 9 A. (Mr Picciochi) It does not appear to, no.
10 (1.30pm) 10 Q. Do you know why that is?
11 Cross-examination by MR LIBSON 11 A. (Mr Picciochi) No. I did not prepare the dawent.
12 Q. Thank you, Mr Picciochi. Can | ask you: wivatheard 12 Q. Then if you turn over the page and read papéup, it
13 today in your opinions, when did you arrivéhase 13 says:
14 opinions? 14 "Consequently, it is Mr Picciochi and Aginsky's
15 A. (Mr Picciochi) Quite some time ago. | wakesbto be 15 expert opinion that there is every indicatiuet the
16 a consulting expert in this matter, to advitaining 16 Disputed Documents are genuine."
17 counsel. | have become a testifying expgut 17 You read and approved that as well?
18 because | can do a comparison, an analgsig,a, as 18 A. (Mr Picciochi) | read that. In retrospectertainly
19 soon as | received the preliminary repargr get the 19 wouldn't use "every". And in conveying infation,
20 data; that is, the raw pictures. So sharftigr 20 "indications" is a weak opinion, because eveambining
21 that -- | can't give you an exact date 4dlrdy own 21 the document examination with the handwriting
22 independent analysis, before | looked apteéminary 22 examination, and they're really not separateif you
23 report, to see what my findings were. 23 do one separately, there might be a diffespimtion.
24 As far as when the charts were madethais 24 But because the handwriting resides on thardents, it
25 a different question? 25 is part of the document examination. Andaiely the
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1334 1 scale is tipped towards genuineness, teeergh, when 13.37 1 fundamental differences.
2 you look at just the document examinatiorifitgts 2 A. (Mr Picciochi) That's because there's no fomefatal
3 basically neutral. 3 differences. How can | point out fundamental
4 Q. So what does this sentence mean then? 4 differences if they're just not there?
5 A. (Mr Picciochi) It basically means that in ttembined 5 Q. Okay, thank you.
6 analyses of all the document examinations and 6 | think we established this yesterday: meu
7 handwriting examinations, that the indicai®that 7 approach the exercise of giving expert evideits
8 the documents are genuine. There's no readmiieve 8 important not to make any assumptions?
9 that they are fraudulently prepared. 9 A. (Mr Picciochi) I'd go along with that, sure.
10 Q. Just tell me -- and we can turn it up if yeed to, 10 Q. Can you tell me on what basis you thoughtttiedot
11 but I'm sure you're very familiar with itwhere in 11 in Mr Avidan's signature related to Hebreuting?
12 the SWGDOC definitions that phrase "everycaiibn” is 12 A. (Mr Picciochi) Part of our training is to kat
13 used. 13 foreign languages. So it is from that region
14 A. (Mr Picciochi) Again, | did not prepare thiscument. 14 | believe, since it moves basically from tigit to
15 So | don't even follow ASTM/SWGDOC for repiog: 15 the left, and there are a series of dasHes, w
16 opinions. There are many different opinighey're 16 training I've had in other languages, | belii to be
17 just guidelines, it's not mandatory. As yan see, 17 Hebrew writing. | didn't say it's Hebrew tivig
18 Mr Radley uses different terminology to esgrhis 18 definitely, but it appears to be to me.
19 opinions. 19 Q. Toyou?
20 | inspect crime laboratories, and | fihdt the 20 A. (Mr Picciochi) Yes.
21 FBI, the US Army laboratory | just inspected other 21 Q. Andifl said that it isn't Hebrew writingpéall the
22 laboratories do not use this nine-point ASSWIGDOC 22 indications are that it's not Hebrew writingpat would
23 scale. They are moving away from that toenworless 23 you say to that?
24 a five-[point] scale; that is, "evidence tipgort the 24 A. (Mr Picciochi) It would not make a differenoecause
25 proposition”, or "strong evidence to suppat™'weak" 25 even though these are not recognisable angyto
Page 121 Page 123
13:35 1 or "moderate evidence to support". 13:38 1 a label on it, such as "Hebrew", | am inglat
2 Q. Butthisisn't a phrase that's on that satilere 2 patterns. Even if | don't know what the patieor
3 is it? 3 letters mean, I'm looking for the same featimethe
4 A. (Mr Picciochi) It is not. 4 questioned and the known, regardless of velet lyou
5 Q. So up until today, up until an hour ago, thiy o 5 are putting on it.
6 indication that this Tribunal and we had ofiyopinion 6 Q. | agree with that. But you were looking gagtern of
7 was contained within that word "Consequeritiythat 7 dots being applied and you said that thetFeadtit
8 sentence? 8 was Hebrew writing was relevant to your assess of
9 A. (Mr Picciochi) Unfortunately | don't see, justiding 9 that pattern?
10 it very quickly, if there's anything aboué th 10 A. (Mr Picciochi) I don't think I used the tetfact".
11 handwriting. But we were looking in totaldf/the 11 Q. We cangoto it (page 109, lines 14 to 16):
12 documents, not breaking it down, since wevaoe 12 "It is my understanding in Hebrew writithgit this
13 different experts and we did basically déferaspects 13 series of dots does not always have to =eptén the
14 of the case: | did predominantly the handmgitind 14 writings."
15 Dr Aginsky reviewed the document portion. 15 That is what you said, and | understbeatl to mean
16 Q. But now in relation to the "totality”, as yput it, 16 that you had assumed this was Hebrew writing.
17 all that we have on the record is your amglykthe 17 A. (Mr Picciochi) Never assume. Okay, so --
18 similarities that we've seen today? 18 Q. So what's the relevance?
19 A. (Mr Picciochi) Well, the findings of similaies and 19 A. (Mr Picciochi) The relevance is: it's foumdthe
20 the absence of fundamental differences,ats thoth 20 questioned and it's not found in the questipbut it
21 sides of the coin represented. So you haviestimony 21 doesn't have to be in the known writings.it'So
22 today; that is, my expert opinion that itriere likely 22 an optional feature. 1know very little abblebrew
23 to be genuine signatures. 23 writing, but the red flag went up: why ishere or
24 Q. Yes, but the testimony today was focusedhen t 24 not? Going to textbooks on different wrispglooked
25 similarities as between the signatures, rdltzn the 25 to see if that's a necessary feature todve.tHBut
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13140 1 it seems to be an optional feature. 13:44 1 I'm a document examiner and you've leatat about
2 Q. Did you go to the textbooks in this case? 2 document examination, but you've left outrtievement
3 A. (Mr Picciochi) Yes, | have several books on 3 qualities; you're just looking at the struatur
4 international writings. 4 qualities. And I look at the movement andcttiral
5 Q. lwould be very, very interested if you coptldduce to 5 qualities.
6 the Tribunal that part of the textbook thadl shat 6 Q. Where have you addressed the movement gealitieere?
7 there were dots in Hebrew signatures. It dival very 7 A. (Mr Picciochi) | did that verbally. | explad that
8 interesting to us. 8 there are flying starts and stops, varyinggressure
9 A. (Mr Picciochi) I'll get back to my office. cannot do 9 and speed in these. So they appear to beatatu
10 that electronically. 10 written: there's no evidence of tremor orsurali pen
11 Q. Thank you. 11 stops, patching and retouching of the sigaatuThey
12 Sorry, | don't know if you've still gotapen, but 12 seem to be reflexively written.
13 I'd like to go back to tab 29. 13 | believe Mr Radley also commented thaytseem to
14 A. (Mr Picciochi) Yes, sir. 14 be naturally written, but | could be wrongabthat.
15 Q. The information that's in paragraph 7 thaijsressed 15 That's what | heard.
16 properly to be notes from the Republic ofr@airather 16 Q. Okay. So if you just turn to J of your chart
17 than you, those bullet points, the threeebpibints 17 A. Yes,sir.
18 that they say support the conclusions, weteayvare of 18 Q. Just to explore one point. | can see, olsiothe
19 those bullet points when you expressed ypimian to 19 arrows in relation to each of the loops atehd, the
20 the Republic of Guinea? 20 two arrows. But my education now in relatiorthe
21 A. (Mr Picciochi) I did not sign this report.hat part 21 signature suggests that there should becdhathiow on
22 doesn't pertain to my handwriting examinatiSo if 22 the questioned signature because it chamgesioh.
23 they want to present this, the attorneyd'stfiae. 23 And you say that doesn't change direction?
24 That's information I'm not aware of. 24 A. (Mr Picciochi) First, | can't draw an arrowith my
25 Q. Yes, and I'm not -- you're not aware of now? 25 ability with this particular program. Theimgoint
Page 125 Page 127

13:42 1 A. (Mr Picciochi) Anything to do with Mamadi®uré; is 13:46 1 here is that it's elliptical and thatdsved.
2 that what you mean? 2 | don't see too much significance in the sladitange
3 Q. Any of the facts that are set out in there. 3 in direction at the very end of the signatuted if
4 A. Give me a moment to read it, please. (Palisi) 4 you take a look at K19.1, it looks like ther@\o
5 appears to be background information thahbésing to 5 distinct movements to the curve. So | woalg R-27 is
6 do with my analysis and | was unaware of it. 6 very similar to K19.1.
7 MR LIBSON: Okay, thank you. (Pause) | kept towgyrd. 7 Q. Tothe same angular bend in 19.1?
8 That's it. (Pause) 8 A. (Mr Picciochi) It's the same motion that thare two
9 Sorry, | do have one further questionrngad'm 9 bends to it, however slight.
10 prompted by Mr Radley to put one further tjoeso 10 Q. Isitto the same extent?
11 you. 11 A. (Mr Picciochi) | don't know what you mean thiat.
12 So we've all had an education over thiedd hours 12 Q. Does it turn to the same degree?
13 or so, and I'm looking at your slides thétesl to 13 A. (Mr Picciochi) It turns twice. I'm not goirig get
14 Marc Struik's signature. 14 hung up on measurements or how much the antylat
15 A. (Mr Picciochi) Correct. 15 it's turning. It's turning; it's not sigieiint.
16 Q. The same applies, | think, to the other clestides, 16 Q. Okay. But someone may think it is signifi®an
17 but perhaps more obvious in this one. 17 A. (Mr Picciochi) Every person has a right teith
18 The similarities that you have identified 18 opinions and the significance they attaah tdt's
19 relation to each of these, the hook introksty the 19 up to the trier of fact to determine how #igant
20 five parallel loops, the ratio width/heigat fM", the 20 they actually are.
21 back slant, et cetera -- not the relativetslamight 21 Q. Of course. And you would agree that in assgdoth
22 come back to that, if | may -- the fourthgahorter, 22 similarities and differences, it's the curtiuéa
23 the small loop, the trough-like formatiore #rese not 23 effect, in a sense -- sorry, it's not the dative
24 very obvious similarities on the documents? 24 effect, but it is legitimate to look at theulative
25 A. (Mr Picciochi) They may be obvious to you an€, since 25 effect?
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13:47 1 A. (MrPicciochi) | didn't catch that lastrpd'm sorry. 13:51 1 A. (Mr Picciochi) I do not.
2 A little fast there. 2 MR NAUD: We have no further questions on re-direc
3 Q. Sorry. In assessing similarities and diffeesn 3 THE PRESIDENT: Thank you.
4 an aspect of the assessment is to look authelative 4 Any questions by the Tribunal?
5 effect of what you've identified as similatiand 5 (1.51pm)
6 differences, and/or differences? 6 Questions from THE TRIBUNAL
7 A. (Mr Picciochi) Yes, in totality, the cumulagiveffect 7 THE PRESIDENT: Could we ask Mr Picciochi to laatk
8 of the questioned and known, and any othetations 8 slide 37 of Mr Welch, as marked by Mr Radleig t
9 or absent characteristics. 9 morning. (Pause to locate the document)
10 MR LIBSON: Thank you. 10 Can someone show it on the screen?lllt wi
11 Thank you, now | am finished. 11 simplify. This was among the documents prediby
12 THE PRESIDENT: Thank you. 12 Mr Radley with his cross-examination.
13 Any questions in re-direct examination? 13 MR OSTROVE: | believe the problem was we onlgt paper
14 MR NAUD: Madam President, the adverse coungeéstions 14 copies of Mr Radley's markups of Mr Welclides; we
15 to Mr Picciochi as to whether he sees omlylaiities, 15 don't actually have scanned versions.
16 and no differences, would normally lead usesdirect 16 THE PRESIDENT: We will have to get those in ¢berse of
17 to ask questions now as to those differendeish have 17 the day. But for now, do you have them? I€gau show
18 been pointed out by Mr Radley. But to thieexwe 18 them? Otherwise we will work with paper espithat
19 understand the Tribunal intends to ask qurest- 19 will work too. It's just it's usually easibecause
20 THE PRESIDENT: No, you should go ahead, ask gaestions. 20 then we are sure that everyone is on the page
21 If there are any left, we will catch up there 21 It's not been scanned? Fine.
22 (1.48 pm) 22 So can someone show this chart?
23 Re-direct examination by MR NAUD 23 A. (Mr Picciochi) | have it.
24 Q. Mr Picciochi, if we could turn back to thgrsature of 24 THE PRESIDENT: You have it? It says in handwgt at the
25 Mr Struik. | believe that was your firstosli 25 bottom-right corner, "37"?
Page 129 Page 131
13:48 1 A. (Mr Picciochi) Yes. 13:53 1 A. (Mr Picciochi) Correct.
2 Q. It's onthe screen. Mr Radley has identifiedimber 2 THE PRESIDENT: Correct. You've heard this magnin
3 of what he sees as differences or rare ocmess and 3 Mr Radley explain what he draws from this carnigon.
4 I'd like to ask you a couple of questionscesame of 4 Would you comment for us?
5 those, the first one being the first loop, ittigal 5 A. (Mr Picciochi) If someone can actually readatk to
6 loop, which he has identified as being veny &nd 6 me, what he said, I'd appreciate that.
7 outside the range of variations. 7 THE PRESIDENT: He commented on the numericaleslu
8 What is your reaction to that statement? 8 between 1.86 and 1.7. But | don't have theildsf
9 A. (Mr Picciochi) Well, these loops are rapidlyitten, 9 his comments here.
10 just a basically up-and-down motion, anddtee many, 10 A. (Mr Picciochi) Okay, | have enough informatio
11 loops that are very narrow, just like thatipalar 11 THE PRESIDENT: | have another question, but ragydu will
12 first loop. They may not be in the first jios, but 12 first comment on the numerical values.
13 they are certainly within the known writingsdo not 13 A. (Mr Picciochi) | alluded to not taking abstalu
14 consider that a fundamental difference. 14 measurements, only relative measurementd.nAmbers
15 Q. Thank you. 15 themselves, even though everyone likes nisiegrause
16 In reviewing the materials in preparaforthe 16  it's tangible, it has no significance hefeou look
17 hearing, have you reviewed all the difference 17 at the boxes, they are basically rectanguithr
18 identified by Mr Radley with respect to thignature? 18  acertain proportion. Are they exactly tame? No.
19 A. (Mr Picciochi) | have. 19  And would you expect them to be exactly treesin two
20 Q. And do you stand by your analysis that theeeno 20  signatures by the same person? You would$wothe
21 significant differences? 21  significance of these numbers to me is mytificant
22 A. (Mr Picciochi) Yes, | do. 22 atall.
23 Q. With respect to the signatures of Mr Avidad a 23 THE PRESIDENT: And the shape of the boxes, if lpok at
24 Mr Lev Ran, are there any differences idextiby 24 these two and then you compare with othewkino
25 Mr Radley which you think merit considerafon 25 signatures of Marc Struik, the comment ofRddley was
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that the box would look much broader, zwrtally 13:59 1 not necessary, and therefore sometimgsafigear and
2 broader, and not as high as this one, if we wedraw 2 sometimes they don't?
3 it on other signatures. 3 A. (Mr Picciochi) That is correct.
4 | hope | correctly restate the essence of 4 THE PRESIDENT: But if it is not Hebrew, then that
5 Mr Radley's statement. And | see him noddsind,am 5 explanation of course does not work.
6 reassured. 6 A. (Mr Picciochi) Well, my best approximationtiet it is
7 A. (Mr Picciochi) There is so much variation retheight 7 Hebrew writing. Maybe if someone knows ifsh#wish
8 and width with such a simple signature -- $inhpop 8 and from Israel, that could shed some light --
9 motion, and combined with four or five loops. 9 THE PRESIDENT: Looking -- yes.
10 | personally did it with the first three Iabecause 10 A. (Mr Picciochi) -- instead of dancing arouhist
11 that's the element of a particular lettéMn Radley 11 THE PRESIDENT: | mean, I'm not giving evidenegeh So we
12 wants to do that, that's fine. | don't segling 12 can sort this out otherwise.
13 that is so different and out of the norm thaould 13 What difference does it make? Do yohaladwriting
14 say, "There's a problem here. We need marerk 14 examinations in different characters or not?
15 writing". 15 A. (Mr Picciochi) | generally stay away from adgams like
16 THE PRESIDENT: Fine. 16 Chinese writing, because slight nuancesmake
17 | think you addressed angularity befdret me 17 a difference, and I'm not familiar. | gettigratay
18 just check slide 30, because | had a questighat 18 within the Latin/Roman alphabet, even ifatforeign
19 too, and I'm not certain you have addredsaldeiady. 19 language. But since this was given to me,I'am
20 Do you have slide 30 there? 20 looking for patterns, and there are strontepas in
21 A. (Mr Picciochi) | do, Madam President, | do. 21 here, | don't mind giving an opinion, are pagterns
22 THE PRESIDENT: It may rather be a question forWelch, 22 similar or not, even though | don't know witagays.
23 but you may have some comments too. Itfaga 23 THE PRESIDENT: And your examination would be shene even
24 a gquestion of measurements. Do you seeki@onship 24 if the characters are from a different algab
25 that is 0.88 in R-27, and in K3 it's 1.56? 25 A. (Mr Picciochi) The general principles of hamiiing
Page 133 Page 135
13:57 1 A. (Mr Picciochi) Yes, | do see that. 14:01 1 examination --
2 THE PRESIDENT: Any comments that you have orfthis 2 THE PRESIDENT: Subject to ideograms. But othee®i
3 A. (Mr Picciochi) Yes, absolutely. 3 A. (Mr Picciochi) Being more familiar with centehuances
4 THE PRESIDENT: Yes, please. 4 of languages with the Roman alphabet, | clmdk at
5 A. (Mr Picciochi) So it appears as if the tworertes are 5 what we call "class characteristics”, as opgde
6 being measured, and where the loops criss-sdhe 6 individual characteristics. We're mostly pioig out
7 point that's being measured. It really depewidere 7 individual characteristics.
8 you start, and that's arbitrary. Some peafitethese 8 So with class characteristics, that's bgyerson
9 red lines measured it from the bottom of thenecting 9 learns to write, the copy book; and if you ‘tidaviate
10 loop to the right. But if you start with theok 10 from that, | would probably be out of busseBut
11 stroke to the left on each of these, therligtance 11 because we don't write exactly like the dopyk form,
12 from the midpoint intersection to the begmgnstroke, 12 we have the individual characteristics.
13 or the bottom of the beginning stroke, thiedoo of the 13 So it's important in the Roman alphabet t
14 hook, now becomes much smaller. And | hademe the 14 understand what is the class characteristititibute
15 math, but it approximates the proportions.aain, 15 some weight to the significance of sometttiad
16 | don't put much weight on these numbers. here 16 | find.
17 THE PRESIDENT: I'm not entirely sure | understgour 17 THE PRESIDENT: Can | ask a question to Dr AgjnskKou've
18 evidence with respect to Mr Avidan's sigratand 18 been there very quiet.
19 specifically whether it's Hebrew letters ot.n 19 | understand that the comments that #spéhdent
20 A. (Mr Picciochi) | don't absolutely know forrsu 20 filed on 12th March have been reviewed byaswell
21 THE PRESIDENT: You don't state an opinion os2hi 21 before they were filed? Or how did this rex
22 A. (Mr Picciochi) It looks like it to me. Butdannot say 22 A. (Dr Aginsky) Yes, | did. Not very thoroughhecause
23 it is Hebrew writing. | did not state thiatsi Hebrew 23 | was preparing to testify the next day itifGania.
24 writing. It seems to be Hebrew writing. 24 | testified on the 13th, and | was askectiemv that
25 THE PRESIDENT: That's why you said in Hebrewdbts are 25 on the 12th, as far as | remember.
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14:03 1 THE PRESIDENT: The comments say that youeagith the 14:06 1 equally applicable to the competing hypsiththat
2 Tribunal experts' conclusions. How did youtgethis 2 there is no evidence that would show thatiteiments
3 view? Had you done your own examination ef th 3 are not backdated fraud.
4 documents before? 4 So in other words, it should have beeredand
5 A. (Dr Aginsky) No, I just reviewed the reports. 5 | would do the same approaches, | would athyglyn. But
6 THE PRESIDENT: The preliminary report, are yowiisg? 6 then my result would be that based on thisfset
7 A. (Dr Aginsky) Yes. 7 methods that | used, | cannot come -- | wealgdmy
8 THE PRESIDENT: You attended the inspection? 8 results equally support both competing hysethe So
9 A. (Dr Aginsky) Yes. Not from the beginning, bat two 9 without handwriting, that would be my conotursi
10 days, | believe. And | have reviewed bofiorts 10 THE PRESIDENT: And you focus essentially on agten you
11 prepared by the experts. 11 look at the document itself, irrespectivéhef
12 THE PRESIDENT: And how did you verify their ctugions? 12 handwriting? Because you have insisted nergh in
13 A. (Dr Aginsky) I couldn't, obviously, verify ¢ir 13 your answer now to my questions on whetheas
14 conclusions on handwriting, because | am not 14 produced on the date on which it was dated.
15 a handwriting expert. 15 A. (Dr Aginsky) Purported date. That's my tgbic
16 THE PRESIDENT: No, | don't speak of handwritimayv. I'd 16 assignment. I'm always asked whether ttisment was
17 like to address the other part on documents. 17 produced on the date indicated on the docuaneif
18 A. (Dr Aginsky) As for the other parts of thecdments, 18 there is no date, on the purported date, or
19 | agree with Mr Picciochi, who said earlieattit is 19 substantially later. It's not like two ddgter,
20 a two-part examination. The first part reelin 20 three days; it's impossible to detect.
21 basically an inconclusive result, which retao 21 But if it's several years later, or saldecades
22 everything but handwriting. But handwritiexamination 22 later -- there are also situations like théten,
23 shows some evidence in favour of the doculreing 23 yes, | collect the evidence, everything thatlevant
24 authentic. 24 to collect or possible to collect in thattjzatar
25 So as a team of experts, | just agreddthat. 25 case, and then | compare the results th#alro so
Page 137 Page 139
14:04 1 But my opinion is that that area in wHietm 14:08 1 whether | have evidence that would suppore
2 an expert, it doesn't help one way or therdthe 2 hypothesis 1, let's say, or defence hypothtss
3 determine whether the documents are authientspect 3 document is authentic; or whether my resutisld/
4 of their dates of preparation. 4 support more the opposite, the competing gz that
5 THE PRESIDENT: So do you agree with the TribunaXperts, 5 the document is a backdated fraud. We call it
6 who say that there is no evidence of frauthen 6 prosecution hypothesis. Prosecution versignde.
7 documents? 7 THE PRESIDENT: Obviously conceptually you candnav
8 A. (Dr Aginsky) That's correct. And in many of meports 8 a document that was produced on the datét s,
9 I also include this particular sentence ttatihd no 9 and yet is a forgery? | can forge a docurtemtay and
10 evidence that would show, that would indi¢hge the 10 date it today, can | not, and it would i@l a forged
11 document was not prepared on the date irdicah the 11 document?
12 date appearing on the document. 12 A. (Dr Aginsky) If someone else produced it,.yes
13 But then | typically explain that my ctrsion 13 But usually what | am asked to do is, lfioe
14 should not be construed as the proof of titieeaticity 14 example, there is a one-page document vigkta
15 of the document with respect to the datésof i 15 printed on it, let's say a promissory nobel, e
16 preparation, because basically, like in¢hise, the 16 signature under the text -- it's just onenga -- and
17 evidence, if we consider two competing hypsés -- 17 let's say dated ten years ago, but theyhésy t
18 there are always two competing hypothesesisthat 18 document was first known to exist five yezgs.
19 the document is authentic with respect taltite of 19 If it's five years ago, it means thas ibutside
20 preparation; and the other is that, no, tueithent is 20 the two-year period of time during which amiy;
21 backdated fraud. 21 irrespective of the formulation, would stgeig at
22 So we are looking, depending on the eaifithe 22 a measurable rate. Therefore | cannot &se th
23 document and the methods that we apply toake -- 23 ink-ageing analysis, which | developed a t®op
24 like in this case, all the results that simaevidence 24 techniques for that. But what | could uskdsuld
25 that the document was not produced on andter it's 25 determine whether the ink that was usedjio thie
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14:09 1 document was commercially available atithe that 14:13 1 Q. Page 110, paragraph 160. Do you waetit it
2 corresponds to the date appearing on the derdum 2 through? Do you want to read the paragragloticself?
3 So if the ink was available, let's saw, ftears 3 A. (Dr Aginsky) Yes, I've read it.
4 ago, and it's still available, therefore itame that 4 Q. ltisin exactly the same form in relatiorRe29 at
5 my result again is neutral. | determine thate is 5 paragraph 177. You don't need to read t®t; i
6 no evidence that the document was not preganegears 6 exactly the same. So you would have reacpraigraph
7 ago, but also | cannot rule out the possytiliait it 7 four times by the time you came to approvedtheument
8 was produced five years ago. 8 at R-29; that's right?
9 THE PRESIDENT: Yes, | understand that, and IKktire 9 A. (Dr Aginsky) | apologise, what did you say?
10 experts on this seem to agree. 10 Q. That paragraph appears twice in the finainemd
11 So when | read paragraph 6 of the comsrarthe 11 twice in the preliminary report --
12 Respondent -- that was in tab 29, maybe gawshow it 12 A. (Dr Aginsky) Okay.
13 again, on page 2. Paragraph 6, can youiregdl it 13 Q. -- and therefore you would have read it fones by
14 for yourself. 14 the time you approved the Republic of Gusea'
15 A. (Dr Aginsky) | have read it. 15 submissions to this Tribunal?
16 THE PRESIDENT: So this is a statement thatrigely based 16 A. (Dr Aginsky) Yes, but | said that my approiginore
17 on Mr Picciochi's results, rather than onrgpdo 17 like a team effort, not my approval basedhen--
18 | understand this correctly? 18 THE PRESIDENT: I'm sorry, I'm a little confusedoes it
19 A. (Dr Aginsky) That's exactly correct, yes. 19 appear twice in the final report, but withpect to
20 THE PRESIDENT: Your results do not contradietttfout 20 different documents?
21 they do not support it either; is that caffec 21 MR LIBSON: Yes, | made that clear.
22 A. (Dr Aginsky) Yes, that's correct. 22 THE PRESIDENT: Because you referred to 160.
23 THE PRESIDENT: Thank you. 23 MR LIBSON: And 177 is in identical form.
24 | have no further questions. Any follogw- 24 THE PRESIDENT: Fine. So if Dr Aginsky wantsste this as
25 guestions on the basis of the Tribunal'stopres? 25 well. So one is about R-28 and the otheri®about
Page 141 Page 143
14:11 1 MR LIBSON: | have one follow-up question e basis of 14:14 1 R-29; is that right? Yes.
2 your questions. 2 MRLIBSON: Youread it. Do you agree with thanclusion?
3 THE PRESIDENT: Yes, please. 3 A. (Dr Aginsky) In these two paragraphs?
4 (2.11 pm) 4 Q. Do you agree with the way in which the assionps
5 Further cross-examination by MR LIBSON 5 drawn in that paragraph?
6 Q. Dr Aginsky, Madam President asked you thetopresf 6 A. (Dr Aginsky) Probably with my knowledge of Histh
7 what you had read at the time that the doctiméront 7 | would say it a little simpler. But as far a
8 of you was prepared, and | think you answératlyou 8 | understood this paragraph, or these twogpaphs, is
9 had just read the draft report as it had cofie® 9 that experts, they look at the printed datéhen
10 preliminary report, sorry. 10 document and they create a typical situattmat:the
11 A. (Dr Aginsky) | don't remember whether theafireport 11 document is as old as it purports to be,cbasdhe
12 was ready for my review by that time. 12 date appearing on the document. But whatuladvike
13 Q. Thefinal report, sorry. You've read thalffireport? 13 to see also is the alternative hypothesid:ttie
14 A. (Dr Aginsky) The final report is dated wheh? 14 document was produced substantially lateit. | Bon't
15 January? 15 see any problem with that.
16 THE PRESIDENT: I think you said you read thdiprimary 16 Q. If you turn back to tab 29, where we wereteefand
17 report and the final report -- 17 your conclusion, paragraph 6, Mr Picciocliead with
18 A. Yes, that's what | -- 18 me that there's no reference to handwritiradyais in
19 THE PRESIDENT: -- and these comments were niieiethe 19 this report -- in this document, sorry; it
20 final report. Just so that you are not ceafiabout 20 a report -- so we had always understoodttiaats
21 the timing. 21 a representation of your views rather thandi at
22 MR LIBSON: So can | just ask you to look at paeagraph 22 least a joint representation. And rathen S&ying
23 in the final report, which is at tab 1 inttbandle in 23 that there should have been an alternatiygogition,
24 front of you. Paragraph 160. It's page 110. 24 you actually inflate the proposition frométh is no
25 A. (Dr Aginsky) Page, I'm sorry? 25 evidence" to "there is every indication".af a bit
Page 142 Page 144

40 (Pages 141 to 144)

As amended
Trevor McGowan by the Parties



BSG Resources Limited, BSG Resources (Guinea) édrand BSG Resources (Guinea) SARL v Republic afi€zu

Day 2 -- Hearing on Forensic Expert Evidence ICSEZ€NOo ARB/14/22 Tuesday, 27th March 2018
14:17 1 misleading, isn't it? 15:.09 1 & Associates Forensic Laboratories, teesar this
2 A. (Dr Aginsky) It's not what | printed; that wpented 2 matter.
3 by the law firm. 3 As well, we would like to thank both pastj and
4 Q. Butyou approved it. We understood it repreesyour 4 their respective experts. | understand thave been
5 and Mr Picciochi's opinion. 5 some contentious issues, but we understanthtbas
6 A. (Dr Aginsky) Right, but | would put it in diéfent 6 part of litigation. But everyone has beerfgssional,
7 words. As | say, | was preparing to testfiyd was 7 SO over the past couple of days the questidmas been
8 meeting with a lawyer, and next morning istestimony. 8 fine, and what | would expect from people thaty or
9 And | received it on my telephone, so I'vedrigaand 9 may not agree with what we've opined on.
10 | said: yes, basically | agree, because gatkigether 10 Our main objective though was to conduittorough
11 the handwriting, which gives some result, gredother 11 and comprehensive examination of the dispdbedments,
12 part of the examination, which in my opingnes no 12 to provide the Tribunal and the parties witime
13 result, so some plus zero gives us sometresul 13 resolution. So although some of these 1eanitl
14 So of course | would not include the vedkelvery 14 conclusions may have resulted in some caotent
15 indication”; | don't know what "every indigat" means. 15 beliefs, we still hope that there are sorselte that
16 But, yes, taking together handwriting plues dther 16 will be helpful for everyone to help try amdolve
17 examinations, they -- but | am not a handgiexpert, 17 your individual issues.
18 so | didn't object against what was writtethis 18 Ultimately though our duty, as we underdt or as
19 letter. 19 we take great pride in, was to try and previtk
20 MR LIBSON: Thank you. 20 Tribunal with as much scientific informatias
21 THE PRESIDENT: Any follow up on the Respondesitie? 21 possible. We were going to provide you it
22 MR OSTROVE: No, Madam President. 22 information regardless of whether it favouttesl
23 THE PRESIDENT: Then | have good news: we cahale 23 Respondent or the Claimants; we had noatfth or
24 lunch. I'm sure you're all very hungry. 24 association with any of the parties on baths So
25 We will resume at 3.15, or we will ruiitte late 25 all we wanted to do was give you the truitd #hat was
Page 145 Page 147
14:19 1 compared -- we can start again at 3 &eldim 15:10 1 it.
2 looking at the Tribunal experts, because #reythe 2 So we've heard testimony over the pagtleaaf
3 next ones who have to again take the stanke your 3 days, and | just want to sort of bring up thizrning.
4 concluding remarks. Will you have sufficiginte if we 4 So the testimony this morning from Mr Radlegsvkind of
5 start at 3 o'clock? 5 eye-opening, for me at least. According o th
6 Good, so let's start again at 3.00. Hegeod 6 transcript at 09:27:18 (page 13, lines 4 to 8)
7 lunch, everyone. 7 Mr Radley said the following:
8 (2.19pm) 8 "... as | am instructed, there has neeenb
9 (Adjourned until 3.00 pm) 9 an issue as to whether the questioned docsraemthe
10 (3.08 pm) 10 result of alteration or page substitutiomeif
11 THE PRESIDENT: So, Mr LaPorte, Mr Welch, you aneagain. 11 concern was: the documents are fabricateddmle."
12 You have heard the views of the party exmansmenting 12 So | found that statement to be a l@yle-opening
13 on your report, and we would be interestdthiring 13 for us. First of all, nobody ever told uattthere
14 your concluding remarks. You will remembwttyou 14 was no dispute about the documents beinether they
15 have, we said, 30 minutes. 15 were altered or page substitution; that these just
16 MR LAPORTE: Thank you, Madam President. Fifslbwe 16 altogether fabricated as a whole. But asdudsed
17 apologise for being late. We were lookinguat 17 yesterday, you know, this is the type of iinfation
18 watches and we thought we had to be herd%ait 3 18 that can really be biasing for an examined,iacan
19 THE PRESIDENT: But you're ready? 19 make you start to sort of think very narrawd éocus on
20 MR LAPORTE: But we're here and we're ready to go 20 a certain working assumption when somebdtyyteu
21 Hopefully we should take actually less thamBnutes. 21 that.
22 (3.09 pm) 22 | once again have great respect for Mii€a so
23 Concluding remarks of the Tribunal-appoirgggderts 23 this is not any indictment on Mr Radley; langthis is
24 MR LAPORTE: First of all, we would sincerelydiko thank 24 the information that was provided to him.t Bu
25 the Tribunal for selecting our firm Riley WhlLaPorte 25 certainly glad that we were never given that
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15:12 1 information. You know, we just proceeded we 15:15 1 paragraph 199 of Mr Radley's report. Thixactly
2 conducted examinations in every aspect, becaesvere 2 what we found. We found what Mr Radley sagsilel have
3 never told anything specific about the docuisien 3 supported a genuine document production,ufwitl, as
4 However, you know, what | do think -- tiegust 4 a whole.
5 us the way we think -- is that this statenmeatle to 5 Also the question arises about why Mr Bgavould
6 Mr Radley sort of answers the question of why 6 apply a positive conclusion in a case liks,thihere
7 continued to discount all of the findings ur ceport: 7 we're talking about multiple documents begdgritated
8 because he was told that there was no coateut 8 all at once, but in other instances he woeld b
9 alterations or any kind of page substitutioBs.when 9 inconclusive, regardless of negative findiriggou
10 he's reading our report and he's readingithhis 10 will.
11 mind he's thinking, "Well, my client has aldg told me 11 Then Mr Radley goes on to admit, bothign
12 that this isn't in issue, so it's not impotta 12 testimony and in his report, that there is
13 I think that's sort of an unfortunate paat tmay have 13 a considerable amount of money involved is¢hse.
14 kind of fell into this whole thing. So thakans that 14 That's at pages 18 to 19, paragraph 2 otpist.
15 Mr Radley has received a lot of contextudrimation, 15 Frankly, the amount of money involved in secis
16 and now he may have been so strongly focusd¢de 16 irrelevant to our scientific analysis, anskibuld be
17 proposition and the theory that all of thewdoents 17 for Mr Radley. Once again, Mr Radley maydmising on
18 were altered as a whole. 18 this theory of a master forger now, and gbstuck in
19 But what's sort of more astonishing togthis 19 that rut, because there is a considerableiatnod
20 is that if Mr Radley was operating on thegosition 20 money involved.
21 that the documents were fabricated as a wt@a why 21 Money is relative. | don't know how miicbosts
22 did he not acknowledge and comment on thétsefsom 22 to get a master forger, but I'm guessinghdd a case
23 all of the ink and paper testing and the ritakgon 23 that was worth $250,000, maybe | could fimmaster
24 results in our reports? 24 forger for $25,000, and that would be an ke
25 So | know that ink and paper chemisteyreat 25 return on investment, if you will. So thikele thing
Page 149 Page 151

15:13 necessarily Mr Radley's expertise, butélalts were 15:16
pretty straightforward, and they're at tabte# dur
report. They have not been disputed by efibey; that you don't have to pay $1 billion for astea
everybody has accepted the results. forger, if that's what you were seeking.

1 1 is sort of relative speaking, right? #'re talking
2 2
3 3
4 4
5 That is, there are at least thirteen difie 5 So really the whole idea of there being
6 6
7 7
8 8
9 9

billions of dollars or millions of dollarsni’ betting

writing inks, six different types of paperah a considerable amount of money, that should ha
different toner types, one inkjet printed doemnt. bearing on our scientific analysis.

There were different signatures used for the Furthermore, under cross-examinationrtfasning
legalisation stamps. There were rusty staples on Mr Radley said that he did not provide moreitiesd

10 some documents and not on others; thatisjoriant 10 comments to the PR regarding the differeheaspined

11 thing. In some cases the paper used fatidb@ments 11 on in some of the signatures because -- gudte from

12 was significantly weathered. There was rdemce of 12 the record at 10:42:27 (page 49, lines 1jo

13 multiple documents from different time pesdzking 13 "I would not expect Mr Welch to take into

14 impressed into each other. But more impuytawe did 14 consideration what | have to say ..."

15 not find a single instance of the writingnfro 15 This is not and could not be further fritva truth.

16 an earlier-dated document being impressed int 16 We would have welcomed any substantive cortstarihat

17 a later-dated document. | mean, all of itifarmation 17 time, rather than the 65 open-ended quedtiatsvere

18 actually discounts the whole idea that treudeents 18 not posed with sufficient background. HadRadley

19 were fabricated all at once. 19 provided some information about what he thougre

20 In fact, Mr Radley even stated in hisoreghat if 20 differences and so forth, we would have ackedged

21 the documents were genuinely created onatesd 21 those, and we would have considered therrel$ow.

22 indicated, it would be expected that theylddave 22 I'm not saying that the opinion would havaraied, but

23 been produced on different occasions, uriffereht 23 we would have welcomed that. | mean, we Ware

24 circumstances, hence giving rise to the uario 24 Tribunal-appointed experts; there was ndiaftin to

25 printers, pens used, et cetera. That'sget 43, 25 any of the parties. So that would have leagremely
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15:17 1 helpful. 1520 1 you see yellow dots and it's on a phogrthat that

2 But more importantly, | think that wouldJe been 2 would be difficult to interpret. | totally derstand

3 helpful for the Tribunal, because Mr Radleylddave 3 that; he's absolutely right. But what he sthbave

4 provided that information to us, what his &fsliwere 4 done is he should have looked at the digitalges.

5 at the time, and then we could have addrassed and 5 And if he didn't look at the digital imagdsen he

6 we may have been able to cut down a signifiaamount 6 should have put that context in his reportnghose

7 of time on these discussions now because uld bave 7 questions that were posed.

8 addressed them in our final report. 8 Instead the query came to us:

9 | truly and genuinely mean that. Mr Wedaid 9 "Please explain whether the Experts ifiedtany
10 I have both been in situations before wheople have 10 evidence of security printing on the Dispubedtuments,
11 provided some extra comments and we've chamge 11 and if so, please comment on the findinghérFinal
12 reports in some degree. We do this allithe then we 12 Report."

13 go through technical reviews -- we both cémoe 13 This was question 9.
14 accredited laboratories -- when our peeligwesur 14 We responded by saying: we did not olesany CPS
15 work and then they start asking us questiams you 15 codes. But then Mr Radley goes on to stalesi
16 can make changes from that point forward. 16 report that he issued, in paragraph 38:
17 In fact, some of the suggestions thaRisldley 17 "I cannot assess certain other featuréshware
18 provided, that were more substantive thasetho 18 not mentioned in the report but may be afificance
19 65 questions that were posed to us, we ctlidlmake 19 e.g. security printing ... which appear tpbesent on
20 some changes. So we were more than witlimgetke 20 some of the documents ..."
21 changes based on what we heard. 21 He has just told the Tribunal that tHexygpear to
22 Mr Radley went on to state that it isgiactice 22 be" yellow dots that could be of significaticat are
23 not to change his opinion once he issuepatreWhat 23 CPS codes. This is a highly misleading state¢. He
24 this says to me, and what Mr Radley saidlito t 24 didn't explain in his report that he onlyKked at
25 Tribunal, is that once he states his opirtizen he's 25 photographs and that he was uncertain. fiales it
Page 153 Page 155

15:119 1 not going to change it. That's what Hagts to me, 15:22 1 sound like either Mr Welch and | were kegp

2 regardless of any additional information that 2 information from the Tribunal or we made seo# of

3 receive. 3 error in our examination.

4 As forensic scientists in general -- dndriot 4 So notably, the Respondent's experts, ribegr

5 talking about just forensic document examireits 5 identified the CPS codes. We looked at all th

6 our duty to potentially change an opinion or 6 documents multiple times over, and | went baok

7 a conclusion based on new information. Infac 7 | looked at all of the digital images after Radley's

8 I don't know what paragraph it is in our repbut 8 question that he posed originally, and wenditfind

9 | know it's right at the end of our reportve 9 these CPS codes.

10 specifically state that we will make chanigased on 10 In fact, we would have been glad to f3#lS codes.

11 new information that's provided to us. 11 I'm an expert in that area: | know how toipleer them,

12 One of the other things -- and there leen 12 and | can sometimes tell the date and tifme.done

13 a couple of examples in Mr Radley's repat thhink 13 that many times with the Secret Serviceit &ould

14 may have caused some confusion. Really whalid -- 14 have been very helpful for us if there weRS@odes.

15 so the purpose of our final report obviowghs to 15 Also Mr Radley was asked this morningualyehether

16 address some of the questions that were jysed 16 he examined the documents marked as "Forgbdlipve

17 everyone. We considered all of those questiand we 17 they were C-0122, C-0113, and C-0536. I'tcadain

18 have made the assertion that we believestimaé of 18 why Mr Radley wasn't forthright in his repohhstead

19 those 65 questions were misleading if theyewead out 19 he said that consideration of the signatwasnot

20 of context and if they didn't have the prdmackground 20 part of his instruction. That's what he saithe

21 information. 21 report.

22 So, for example, this morning Mr Radlestified in 22 I don't know why he wouldn't state thizhis

23 his testimony that he observed the yellow dot 23 morning when he testified, he said that he mever

24 an inkjet document, but only used the phetolgrand not 24 given these documents. | don't know why baldn't say

25 the digital images. | agree with Mr Radlegttwhen 25 in his report that he didn't receive the doents and
Page 154 Page 156

43 (Pages 153 to 156)

As amended

Trevor McGowan by the Parties



BSG Resources Limited, BSG Resources (Guinea) édrand BSG Resources (Guinea) SARL v Republic afi€zu

Day 2 -- Hearing on Forensic Expert Evidence ICSEZ€NOo ARB/14/22 Tuesday, 27th March 2018
15:23 1 that no examination was conducted, hexbddea what 15:26 1 fundamental things that have carried tjincover the
2 was going on with those documents. | thirat thould 2 past 100 years, and we're still there.
3 have been helpful. 3 The Kelly and Lindblom book is actuallyextbook
4 | just feel that some of these thinggjik 4 from post-2000, I'll say, so it is a more réce
5 Mr Radley could have curbed at least, in tesfns 5 textbook, but it is based on one of the oldetbooks.
6 speculation, once again, for laypeople thareading 6 But, you know, they specifically state in #hénat
7 the report but may get confused over thesestgp 7 when the combined results of testing revealhamge,
8 things. 8 it can be stated that there is no evidensaipport
9 With respect to the document authentioatio 9 that this document was fraudulent. That'stwey
10 examination, | know the Tribunal has heatgmesively 10 tell us in the book too.
11 our views, and specifically our rationalisatfor 11 | know Mr Radley has criticised our regdor using
12 concluding that there's no evidence of page 12 "there is no evidence", and he says: becae'se used
13 substitution, text alteration, text additmrother 13 it so many times. But what he's not ackndgilag is
14 irregularities to indicate that any of thepdited 14 that's we use it so many times because ¢vegywe do
15 documents were fraudulently produced. Sd Wiagoing 15 the test and we get a result, then we say S8mathat
16 to say, sort of in a very polite manneryisicome to 16 should tell you how many times we do the st then
17 our world. There's a lot of controversy dvew to 17 how many times we get that result.
18 express conclusions about these types @ghin 18 Now, | gave you some number numbers saesfeabout:
19 | chair a working group of 20 expert$drensic 19 we did 10 exams on 12 or 13 documents, attth
20 document examination, and we all have sadiftefrent 20 120 tests or so. Mr Welch and | talked albigtlast
21 views on how to express opinions. Ther&srapean 21 night. | actually forgot that they were nplé-page
22 way, there's an Asian way, there's the Araangay; and 22 documents, so there were 22 pages of docapeerd we
23 then there's multiple American ways, and there's 23 actually carried out anywhere from 15 to Bf@cent
24 multiple European ways, and then there'sraliss 24 tests. So we're talking about a lot of testsl
25 ways. So I've got people from all over theld/on 25 that's why the verbiage got repeated so rtiargs.
Page 157 Page 159
15:24 1 this working group, and we're trying tot s resolve 15:27 1 But it certainly was not our intenntéslead you
2 this issue so that everybody is sort of sagfiegsame 2 in any way, to say that the documents welg tru
3 thing. 3 genuine. You know, we've talked about howy ver
4 So, you know, I'll sort of apologise ortnalé of 4 difficult it is to prove genuineness in thégees of
5 the forensic document examiner community Weahaven't 5 documents.
6 come together and gelled in this way, sowlen you 6 So while Mr Radley and us are not likelygach
7 hear a conclusion from me, Mr Radley and Dinsky, 7 agreement on the use of the terminology, ymnk
8 you're hearing the same thing. | get therfgehat 8 I don't think we will get there, Mr Radley dogtate in
9 you've heard from the three of us on the daecum 9 his report (paragraph 202):
10 authentication part and you kind of all hesothething 10 "On the evidence before me, whilst | apjate
11 a little different. 11 there may be 'no evidence' of fraudulentyctidn ..."
12 But I will go back to that the verbiapattwe used 12 So he agrees with that part. Then he go¢o
13 in our report, that there's "no evidenceugpsrt", 13 say:
14 it's an accurate way to put it. So now howraw that 14 "... it does not necessarily follow ttrat
15 final conclusion, | understand that that bara little 15 documents are genuine."
16 contentious. But I think at least what we've 16 And we actually agree with that parthef t
17 communicated was -- and that's a truthftéstant -- 17 statement: that it doesn't necessarily nteztrttiey
18 there's just no evidence to indicate fraud or 18 are genuine. What it does show, or at ishat we're
19 alteration. And this verbiage is consisteith some 19 trying to convey that to you, is there isenilence of
20 of the authoritative texts in the books: ohthem by 20 fraud, and that you should use that wherrgrou'
21 Ordway Hilton, and the other edited by Kelhd 21 balancing other information that you showddphivy to,
22 Lindblom. 22 whether that's eyewitness testimony or dttimony
23 Madam, this morning you brought up thesid'You're 23 from individuals. You know, just keep thainind.
24 still using these textbooks that are a cgntears 24 But | don't think our examination should jost
25 old", and it's true that there are some basic 25 perceived as kind of an equal balance, ifwyitlu
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1529 1 Without belabouring this point too mdierther, you 1531 1 and | don't have to follow that. So nawe Fipped
2 know, I'd like to just take sort of one mopportunity 2 the signature around, and because I'm am, &otize
3 to convey to the Tribunal how we evaluatedexidence. 3 that's just a picture now; it's no longer wgtwhen
4 If you think about hypothesis testing thihk all 4 | flip it over". So our brains, when we sesting, we
5 of us are pretty well aware of hypothesiditgsit is 5 see that as writing. And | think Mr Picciottaid led
6 commonly used in science. I'm a sciencgddge, and 6 to this, is that sometimes you'll get into yown
7 the first thing | do when | go to a sciende i& 7 habits.
8 I make sure that the individual -- these éde k 8 Now, when a forger flips it around, theyjlist
9 usually, 16 and under -- | make sure that tiase 9 drawing it. But when he drew it, and we hganainers
10 a hypothesis. That's the first thing thatlBoking 10 look at his writing, we could always tell afithe
11 at as a judge. So | know all about hypothessiting. 11 differences, because he was drawing it ifferent
12 But if you were to make this some sort of 12 way; and there were all kinds of things, tike pen
13 congruent-type comparison, so if you wergytand 13 lifts and the flying starts and finishes afidhat
14 create some sort of congruency in hypothesting to 14 stuff, that wouldn't exactly add up, beceaseavas
15 what we do, in this case we cannot provéyipethesis 15 doing it sometimes in a different direction.
16 that the disputed documents are fraudulertherefore 16 The idea of most forgers is to pictoyiddiol
17 we must accept that the disputed documeatgeauine. 17 somebody. That's it: pictorially. Now, Ihot
18 So | think that's where some people go. vigxite not 18 an expert in this area, but I'll turn oveMoWelch
19 saying that exactly. 19 to talk a little bit more about that.
20 However, if you actually change that Hijpsis 20 MR WELCH: Thank you. Yes, I'd like to commeut
21 around -- and if you're familiar with hypothe 21 a little bit on the master forger proposition
22 testing, you can switch it around to prove an 22 In the paper that Mr Radley presentesirtiorning,
23 disprove -- but if you change that hypothasiind to 23 "Another Adept Penman” by Messrs Buglio aidida,
24 say that if the disputed documents canngrteen to 24 Mr Brian Smith is, | would say, a very skile
25 be genuine, then we must accept that theitdidp 25 simulator. 1 think it would be fair to sdyl ivere on
Page 161 Page 163
15:30 1 documents are fraudulent, we can neveepiat 15:33 1 the other side, the flipside of the coin,
2 documents are genuine. So when you go thythethesis 2 a situation, and | needed a master forgerdud
3 testing and you flip them round the other wesynot 3 definitely be the gentleman that | would gdéato
4 an equal way to evaluate the evidence. 4 conduct something of that sort.
5 So, once again going back to my poins ithiwhere 5 That being said, earlier in my careerd tiee
6 we continue to have these conversations ifotleasic 6 opportunity -- he was at one of our profesglion
7 document examiner community about coming tegetn our 7 meetings, | believe it was an ASQDE meetingith
8 wording so that people understand it. B Il 8 Mr Lloyd Cunningham, who Mr Radley mentionbist
9 you, you know, with just 100% certainty tha have 9 morning, and | had a conversation with himulchat he
10 never had any intent to mislead. We wardgdst be 10 can't duplicate. And | asked him, | saidafigou
11 very open and transparent. And when wehsg's no 11 duplicate the fine and subtle detail that
12 evidence, that's what we mean: that thecesvidence. 12 an individual -- how they write, with all gur
13 So I'm going to turn it over to Mr WelcBut 13 naturalness, pure fluency, and also obtaiséime type
14 before | do that, | just wanted to sort difyeu 14 of pen pressure and pen pressure variatiém®'he
15 a brief story of someone that | used to watk who is 15 says, "Those are the things that | can'.s&ys,
16 extremely talented with forging signaturége 16 "I can make it look very good, but | can'plitate the
17 watched him forge signatures many times okferused 17 things that you're asking me about".
18 to do work for us, and he'd forge all kinéigliferent 18 If you go to the material, the paper thatfriend
19 documents, for people to go undercover aridri 19 and colleague Mr Radley presented this mgrtifityou
20 He's an excellent forger. 20 go to figure 25 -- it's after most of thensityire
21 But what he used to do was he would Bayreatures, 21 examples, towards the end -- it's a photdgoép
22 and then what he would do is he would tuemrth 22 Mr Smith, and this is very enlightening.
23 upside-down; and as soon as he turned theitesgown, 23 THE PRESIDENT: We have it.
24 he was a graphic artist. And he would t&|l"What 24 MR WELCH: Okay. If you look at pages 25 andtk@,reason
25 that allows me to do, Gerry, is now | car flraw it, 25 why Mr Smith can't obtain the same fine arlatle
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15:35 1 characteristics, especially when it cotogzen 15:39 1 could turn to that: it's the third paganirthe last in
2 pressure and pen pressure variation, is timaenan 2 the packet he handed out. It would be pageof3
3 which he writes them. And if you look, hertsithe 3 Questioned Documents. In the last paragragys:
4 page on its side and draws the signature davdsy 4 "A forger who seeks to abandon his owrtimgi
5 These are the things, when you look atikitions, 5 personality, which is exceedingly difficultribt
6 even with a master forger, again, the finesritle 6 impossible, and at the same time assumesfthat
7 details that | spoke about in my testimongnd what 7 another, -- which is still more difficult, wll
8 our founding father, Albert S Osborn, evendates 8 almost certainly fall short of perfection byaes in
9 throughout his book is: a forger can't dupédhe 9 both these particulars.”
10 fine and subtle details. 10 As the trier in fact in this particulaatter,
11 In fact, Albert Osborn in his book, Quastd 11 | hope it doesn't get lost in my colleagtessimony
12 Documents, page 367, states: 12 that it's the fine and subtle featuress-ite
13 "It is also reasonable to expect thatratation 13 hooks, it's the feathers, it's the pen pressu
14 will resemble in certain ways the writing fated and 14 variation, it's the pen drags, it's the fystarts,
15 conclusive evidence of genuine must alwaysite than 15 it's the flying finishes -- that separat®@éry by
16 this general appearance. When, howevegeheral 16 a master forger from a genuinely signed deeurar
17 appearance is correct and, as pointed @t Hre 17 signature.
18 incorporated various delicate qualities ofratividual 18 In fact, lastly, on page 364 of AlbertbbOsh's
19 character and a freely written signature,espkcially 19 Questioned Documents, he states:
20 delicate, occasional or rare qualities, then 20 "Flying starts and flying finishes whéine motion
21 conclusion must be reached that the wringenuine.” 21 of the pen precedes the beginning of th&estaod
22 And that is what | concluded in this ¢dmesed 22 continues beyond the end to a vanishing paiatfound
23 upon many of the fine and subtle features tha 23 in free natural writing and, as a rule, anpartant
24 I illustrated to the Tribunal. 24 indications of genuineness. Intermediatekss also
25 THE PRESIDENT: Can you please give us the pggma 25 where the pen comes off the paper but istopped and
Page 165 Page 167
15:38 1 MR WELCH: Page 367 of Questioned Documemis,e2liton. | 15:41 1 shows continuity of motion are, as a ruldications
2 THE PRESIDENT: Thank you. 2 of unconsciousness of the details of the dpearand
3 MR WELCH: You're welcome. 3 point towards genuineness. This analysisiregju.”
4 To the second point, regarding the méstger 4 And this is the most important thing:
5 proposition, again my dear friend and coll@agot up 5 "... close observation and accurate réagorOne
6 this morning to draw the Avraham Lev Ran sigrea 6 who ... cannot reason should not attemptve gi
7 Radley 1. And if there was video watching tamif 7 an opinion on the subject.”
8 there was video capturing him writing or dragvthat 8 Further, he states (page 367):
9 particular signature, which he was expresatg very 9 "If it is assumed that an imitation magguwice
10  simplistic signature, and not complex, yolice in 10 every quality of a writing then, of course,ane could
11 the first or second upstroke there was atslig 11 tell whether or not it is genuine. A perfiEzery
12 hesitation in his movement towards the tofhef 12 cannot be detected by anyone. If those \thola
13 stroke. And then he went on to illustratthat 13 a document argue that the manner of writiag w
14 bottom, tried to draw a hook down at thedrottand 14 perfectly simulated and all its various chteastics
15 made a comment: | think he stated "Oops" hatto 15 observed and incorporated, this is an adomgshat
16 retouch it again. 16 there is no evidence of forgery present acohalusion
17 Those fine and subtle drag strokes, laoskt 17 of forgery from the writing alone is therefdlitogical
18 details, and those flying starts and finisiresvery 18 and unjustified. There are those who witkjs in
19  difficult, once again, for a forger to duplie. 19 saying that a writing is a forgery even wherevidence
20  They're that fine and subtle detail thag &srensic 20 of forgery can be pointed out.”
21 document examiner, we must spend time lockingth 21 Lastly, I'm going to leave the mastegéor
22 a microscope, with the right magnificatiangetermine 22 proposition and move on to one final point that
23 the significance of those details for eitpemuineness 23 comes down to the mathematical --
24 or forgery. 24 THE PRESIDENT: Excuse me for interrupting ydine
25 Mr Radley provided a statement by Mr @sbdf we 25 30 minutes have just passed. But of course .
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15:42 1 MR WELCH: I'm on my last point. 15146 1 MR LAPORTE: Madam President, just 30 secamdsthen
2 THE PRESIDENT: Present your last point, but y@aware 2 that's it. | apologise.
3 that you're off-limits. 3 There was one thing that | forgot to idelu One
4 MR WELCH: I'm sorry. 4 thing that we haven't articulated thus fahé
5 Last point. | want to talk about briethe 5 actually Mr Welch and | conducted many of our
6 mathematical calculations and the numericlalegain 6 examinations independently. We had no ideat tiie
7 forensic document examination, especially esates 7 results were. So while | worked on all of ifleand
8 to handwriting. 8 paper testing, he was working on the handwiti
9 Handwriting is a very, very dynamic pragemnd 9 examinations; and | was working on the staamgsthen
10 statisticians within our particular field amafession 10 he was doing the transfers. We had no ides our
11 for years have been trying to place stasisiod 11 results were. So we worked completely indepatly.
12 numerical values on handwriting, and theyehdwbeen 12 So when | was doing my ink-dating stoé,had no
13 able to successfully do so. The problerhas: do you 13 idea what kind of results | was getting; wherwas
14 determine how many people write an "S" fanra certain 14 doing handwriting, | had no idea. | actudilyn't see
15 way? 15 his handwriting results until actually pretite in
16 | gave the Tribunal an illustration witlihe 16 the report, and then he started insertingtétements
17 Marc Struik signature of an "S"-shaped fdnow much 17 into the report.
18 variation was in just that one character,thece were 18 So with that -- and just one last sergdreze. As
19 four different ways in which he wrote it. 19 the Tribunal-appointed experts, we had neetgtions
20 Then you throw in, on top of that, theidentals 20 of results and conclusions, we weren't piavgny
21 that we all have, and how statistically doaseount 21 extraneous outside information about theutiésp
22 for what that looks like? It's not possibldow does 22 documents, and we just wanted to emphasisadgain.
23 every person in the world sign a particug&t? 23 So, once again, thank you for puttingrytoust in
24 There's no way to account for that, espgaratien you 24 us.
25 throw accidentals into the mix. 25 THE PRESIDENT: Do we have any additional questior the
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15144 1 So when Mr Radley said that he meauery line, 1547 1 Tribunal-appointed experts?
2 I had to kind of chuckle to myself. If we ditht, 2 (3.47 pm)
3 I would still be in my office today just orittase, 3 Questions from THE TRIBUNAL
4 measuring every line as it relates to varatio 4 PROFESSOR VAN DEN BERG: You were there this nmgnihen
5 calculate the variation. These particularsueaments 5 Mr Picciochi testified?
6 and numbers can be very misleading to somelvbdywants 6 MRWELCH: Yes, we were.
7 to see and place mathematical figures andragsd 7 PROFESSOR VAN DEN BERG: And you saw him goingtigh these
8 the science of handwriting. 8 various documents with the contested signaume
9 Stating this, | will go to the point aridstrate 9 comparing with the known signatures of theouer
10 this last point here. If you take the undisg 10  individuals involved?
11 signature, Professor, that you placed upesdreen, 11 MR WELCH: Yes.
12 which is undisputed, it's a known signattirat 12 PROFESSOR VAN DEN BERG: Do you have any obsiemvat
13 particular signature fell outside the nunan@lue. 13 regarding that demonstration?
14 Is it a forgery? No. 14 MR WELCH: No. | think we both came to the sazoaclusion.
15 THE PRESIDENT: For the record, it was R-182yvschave the 15 PROFESSOR VAN DEN BERG: Thank you.
16 reference. 16 THE PRESIDENT: | have no question left, afteo thays.
17 MR WELCH: Thank you. Yes, R-182. 17 I would like to thank both of you, on béfof the
18 We have to be very careful when we mitssical 18  Tribunal, for your valuable assistance. Now're
19 or numerical values on handwriting, and esfig@s it 19  entitled to speak again and you're relednedf
20 applies to variation. You can't put it iatthox; 20 course you can stay with us.
21 it's very dangerous. You have to have tliyato 21 MR LAPORTE: Yes. No, we have nothing furth&hank you
22 properly reason all the individual identifeonique 22 so much.
23 handwriting characteristics throughout thignature. 23 MR WELCH: Thank you.
24 So with that, | thank you for the timey apologies 24 THE PRESIDENT: Thank you.
25 for going over, and it was a pleasure serying 25 So now we should go ahead immediately thi
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15:48 1 Claimants' closing argument. 15:51 1 formulation, we've also learnt that ieeffvely has
2 MR LIBSON: Madam President -- 2 no meaning. And it shouldn't have been "ridence of
3 THE PRESIDENT: | should mention that you areadse 3 fraudulent production”, it should have been &nidence
4 over -- | mean, you don't have the 45 minlafsf we 4 of alteration". But despite the differentédyas
5 apply the maximum time allocation, which wasodrrs 30. 5 effectively no meaning. I'm glad we've esitad
6 We will give you the 45 minutes. The reasdry Wm 6 this, because its repetition was very miskegdio the
7 saying this is just that you know that thevButes is 7 extent that Guinea's experts adopted it, asame and
8 already an extension. 8 supercharged it into an even more meaninglesse of
9 MR LIBSON: Thank you. We are grateful for thduigence. 9 "every indication suggests".
10 Thank you very much. 10 So we've established that the Tribunpbayed
11 (3.49 pm) 11 experts are adamant that their conclusianbased on
12 Closing statement on behalf of Claimant 12 the totality of evidence, but at the sametihey
13 MR LIBSON: We are going to divide these comméntis two. 13 entirely disregard any irregularities thaseacause
14 I'm going to speak very briefly about theexxp 14 for concern. And we're criticised every whizay.
15 evidence that we've heard over the last exfpflays, 15 Even when we put very specific questiongiin o
16 and then Mr Daele is going to address theufial on 16 questions to the Tribunal-appointed exp#rtse were
17 our application. 17 dismissed in the same way as the generalveeres
18 | want to just start by taking great gt to 18 We asked the question about five irretjiga
19 Mr LaPorte and Mr Welch's closing statemeffisey were 19 observed by the experts, the impression 28 Rn R-26,
20 replete with misrepresentations both of ithiaRadley 20 the ink toner transfer, disregarding the "A.L
21 has had to say and with actually their owidence. 21 initials, but none of these found their watpithe
22 If we take just one single example, thagted as 22 repeated conclusions of "no evidence of fniard
23 part of the more modern authorities Kelly aimdiblom 23 production".
24 in relation to the "no evidence" rule, saytinat they 24 We learnt too that the assumptions sea®to the
25 recommend being able to say that there'sVitence to 25 dating of R-28 and R-29 are fundamentallligble.
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15:50 1 support that this document was fraudulefitiat's just 15:52 1 We learnt that the evidence relatinthée
2 a misquote from the textbook. Throughout the 2 application of stamps is all irrelevant, besgau
3 highlighted quotes that they draw our attenta it 3 Mr LaPorte now states that he meant to reféne date
4 says, "no evidence that this document wasealte 4 of manufacture of the stamps, rather thardl#te of
5 This is a mistake that Mr LaPorte hasfalhto 5 application. This is very surprising, givesmhmany
6 time and time again. In a discipline whereaexpect 6 questions were asked about the stamps andhiyoovtant,
7 precision from our expertise, the constarinfginto 7 absent availability of ink dating, the staraps to
8 mistakes and the constant misrepresentirtgeof t 8 assessing the creation of documents.
9 position is simply not acceptable. 9 We learnt that Messrs Aginsky and Picdifaited
10 In relation to Mr Radley, there were foresix 10 properly to engage with the assessment bethdence
11 scurrilous misrepresentations of the positiemas 11 as articulated by Guinea, they didn't reqdperly;
12 adopted, and we reserve our position to dmwk and 12 that Mr Picciochi wrongly assumed that Mr dau's
13 analyse the misrepresentation, becauséniisysnot 13 signature was Hebrew; and we learnt todaghtofirst
14 fair to allow those to be the final word be tecord; 14 time Mr Picciochi's views on handwriting amsl
15 it's not fair to Mr Radley, and it's certginlot fair 15 approach, which appears to have been entrigign by
16 to my clients' case. 16 an analysis of similarities in self-servimgrples.
17 So what have we learnt over the last leoofpdays? 17 As for the handwriting, it's our submissthat
18 First of all, it seems that we've learnt that 18 there is significant doubt to be cast onctiveclusive
19 analysis -- and this seems to be agreedls-tito 19 findings of Mr Welch. We heard Mr Radleyegyslear
20 two parts: there's document examination hed there's 20 evidence, unopposed by Guinea's counselifferetices.
21 the signatures. 21 It seems that it boils down to whetherThibunal
22 In relation to the first, the documenramination, 22 prefers Mr Welch and Mr Picciochi's viewsttha
23 Mr LaPorte, Mr Radley and Dr Aginsky all agréthink, 23 similarities are what counts, and that amatians
24 that the evidence is entirely indeterminatad 24 could not possibly be "fundamental differexicas they
25 notwithstanding the repetitive use of the émmence" 25 characterise them, or whether the Triburefieps
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1554 1 Mr Radley's view that the accumulatiowlifferences in 15:56 1 display yet different signatures, raidungher
2 one document is what matters. Both Mr Weldth a 2 guestions relating to the documents' provemaki¢e
3 Mr Picciochi rely on the accumulation in reatto 3 will obviously develop these arguments latgut in
4 significances, but in relation to differenga®fer to 4 our view, the only sensible conclusion is that
5 discount each, with no basis, and certainthouit 5 documents, based on the expert evidence quhgrapall
6 reference to any articulated criteria. 6 of the factual evidence, particularly thoseclh
7 Despite this, Mr Welch states that herbashed 7 pertain to BSGR, are not authentic.
8 the highest level of certainty in relatiorMo Struik, 8 | think Mr Daele is now going to deal wabr
9 Mr Avidan and Mr Lev Ran. |, like Madam Pdsit, have 9 application.
10 never heard an expert reach such a levertdioty 10 MR DAELE: Thank you.
11 before, and it concerns me. It's our pasitiat 11 Dear members of the Tribunal, the intggf this
12 Mr Welch simply could not have properly rezatihis 12 arbitration has been compromised, througfaulo of
13 conclusion. He has not considered issuesast to 13 BSGR, by the conduct of the Tribunal-appadirerperts;
14 the small number of comparator documentdMioAvidan, 14 in particular, the determinations they maneir
15 has not considered properly whether the gigesare 15 final report of 12th February 2018 in relatto BSGR's
16 complex or simple, and has explained awagr cle 16 alleged conduct in the expert proceedindggesé
17 differences as variations without explairtimg 17 determinations by the experts raise justéigoubts
18 significance of each. So | will invite thabiunal to 18 as to their impartiality to serve as Tribuappointed
19 favour the conclusions of Mr Radley. 19 experts in this matter. Therefore, in acanog with
20 In our post-hearing briefs BSGR will eaiplhow 20 Article 44 of the ICSID Convention and ICSAEbitration
21 that starting point is supplemented by tlotuta 21 Rule 34, BSGR submits that the experts meist b
22 evidence. But by way of overview, just sattive can 22 disqualified, and that the final report beldeed
23 highlight that now, Struik and Avidan botmgesigning 23 inadmissible.
24 any of the documents in question. Guind&ises 24 In what follows, | will make submissioms our
25 them for not dreaming up alternative soligias to why 25 proposal as it stands today. However, wesglerve our
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1555 1 the documents seem to have been signéetivy But to 15:58 1 right to amend our proposal, in lightle# events that
2 use the words of the experts, it's simplytheir 2 occurred in the last 48 hours; in particulae,
3 place to speculate on how a forger was suitd@ss 3 experts' attempts to file a substantial amotinew
4 this instance. 4 and, in our view, unauthorised material onee of
5 Mr Avidan was not in the country at thedihe is 5 the hearing. The Tribunal will appreciatet thecause
6 purported to have signed R-28 and R-29, avgkthre 6 of the recentness of these events and théhtolve
7 the assumed dates by Mr LaPorte. Mr Struik's 7 are in the very middle of this hearing, weéhaeat been
8 understanding of French was very basic atirtie 8 able yet to seek instructions and make a €ieaision
9 There's countless witness testimony on therdec 9 on this. However, we intend to do so in thgtrcouple
10 undermining Mamadie Touré's account of whehteow 10 of days.
11 these documents were signed. Mr Tinkiane gandence 11 Now, our proposal as it stands todayst eff all,
12 that he did not check the ID of the womatherwhite 12 the factual background. | think it is fairday that
13 man who presented the documents to legakse, tand 13 the factual background of the challenge tgeally
14 has no recollection of R-27, which he al$egeld to 14 disputed, and therefore we refer to paragr&pb 21
15 have legalised. There's no evidence of B8aking 15 of our proposal.
16 payments to Mamadie Touré, and even Guineide 16 THE PRESIDENT: When you say "proposal”, you mgaur
17 asking BSGR's witnesses questions aboutpzgshents. 17 application?
18 There's an extremely strange coincidémeteon the 18 MR DAELE: Yes, our disqualification proposalo & terms
19 disputed documents, Mr Avidan's name apesars 19 of the facts, we just refer to our proposal,
20 "Avidan Asher". Nowhere else does it apjresnat 20 paragraphs 3 to 21.
21 wrong order; presumably because when Mr Avidgns his 21 We just want to make a small amendment to
22 documents, he ensures his name is preseaigely 22 paragraph 14, where we said we receivedrtienmary
23 before doing so. 23 report on 31st December. It was 3rd Janu@hat's
24 Other apparently signed versions of Ry28 R-29, 24 also confirmed in footnote 11 of Guinea'poese.
25 the ones we've now looked at, marked "ForggdBSGR, 25 In terms of the power of the Tribunatitequalify
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16:00 1 experts or to declare evidence inadmisséito there 16:04 1 We refer to a couple of cases in oopgsal. One
2 | think there is no dispute, and the partgee, that 2 in particular, for example, is the EDF v Artiea case,
3 the Tribunal has both of these powers. Isthspect, 3 the decision on annulment of 5th February 201 &as
4 | refer to paragraph 39 of Guinea's reply. 4 determined that the standard is whether anadte
5 Moving on to the qualities that are regdifrom 5 third party, with knowledge of all the factuld
6 a Tribunal-appointed expert, the ICSID Conigenand 6 consider that there were reasonable groumaofdting
7 the Rules themselves are silent on this. Wewe 7 that an arbitrator possessed the requisititigaaf
8 Article 14 of the ICSID Convention sets o th 8 independence and impartiality.
9 qualities that arbitrators should meet. Arid our 9 In other words, it is sufficient on thestsaof
10 position that it's the same kind of qualitiest we 10 objective evidence to establish reasonahletdas to
11 look for in arbitrators in ICSID cases that should 11 an arbitrator's impartiality, or an appeaeanichias
12 look for in Tribunal-appointed experts in IDRases; 12 on the part of the arbitrator. |1 am obvigualking
13 more precisely, the requirement of indepecel@md 13 about this in terms of the arbitrator, butiobsly
14 impartiality. 14 we're talking here about the Tribunal-apmarexperts.
15 "Independence” refers to the absence of 15 Guinea disagrees with the standard teadtave put
16 relationships between the arbitrator or ttped and 16 forward. However, they fail to offer an aftative
17 the parties and their counsel. "Impartiéligfers to 17 standard. Their main point is that the rofes
18 the absence of bias. There's no issue bere a 18 arbitrators and experts are different, seitldn't be
19 independence; obviously it's all about bz a 19 right to apply, let's say, the same test.
20 impartiality. 20 Again, we disagree. In this particulasewe are
21 You will hear on the other side that imtiadity 21 dealing with a highly technical issue; maydie
22 does not come into play in these proceedthgsijt 22 technical, we've heard in the course offibaring,
23 would only be independence. We think thattsng. We 23 for laypersons such as the arbitrators. 'Jlhdty you
24 have referred in our proposal to other aabidn rules 24 have requested the help of experts to asgistand
25 all over the world that require both indeperat and 25 you have mandated them to ascertain thersidite of
Page 181 Page 183
16:02 1 impartiality. We refer to the ICC ExpRules, we 16:05 1 the disputed documents.
2 refer to the UNCITRAL Arbitration Rules, wefeeto the 2 To ascertain, in our view, is in some wajudge,
3 LCIA Arbitration Rules, we refer to the Intetional 3 to determine, to decide. Although the expeesision
4 Arbitration Practice Guidelines of the Chagter 4 or views on this issue, on the authenticitjhef
5 Institute of Arbitrators, and we even refettte Swiss 5 disputed documents, will not be binding andlfiin
6 Rules of International Arbitration. 6 the sense that it obviously is ultimately tfoe
7 Guinea contests that, and refers to Aréc® of 7 Tribunal to rule on the issue of the authdiytidt is
8 the IBA Rules on the Taking of Evidence. Tarally 8 in our view nevertheless some form of judgmédritat is
9 mentions independence. However, we disagtég our 9 why all the rules in the world require fronpers both
10 submission that even under the IBA Rules,¢bncept 10 independence and impartiality.
11 of independence also includes impatrtialitycan't be 11 You may also hear from Guinea that they p
12 right that an expert must only be independaritwould 12 an emphasis on this concept of "manifesfriicle 57
13 be allowed to be partial. 13 of the ICSID Convention. We don't think thaplies
14 In addition, | think under paragraph 25 o 14 here. But in any event, if you analyse ©8ID case
15 Procedural Order No. 1 in this case it shgsthe 15 law on this concept of "manifest", it does matate to
16 IBA Rules are only there to guide the Triduaad are 16 the degree of seriousness of the lack, batstes to
17 not binding. 17 the ease with which, let's say, the lacklman
18 So the experts have to be independeningpattial. 18 identified. And we believe, purely on theibaof the
19 In terms of the standard for disqualify@xperts, 19 comments that the experts have made infthalr
20 again the ICSID Convention and the Rulesieat on 20 report, that we also meet -- if the Triburmalld be of
21 this. That's why again we apply, mutatisandts, the 21 the opinion that it applies -- the threshaifls
22 test that has been developed for arbitr&tdiSSID 22 manifestness.
23 cases; and that is basically and definitgtgr the 23 So what is now the basis for this chaiésh
24 decision in the Blue Bank case, some sort of 24 I think the main point is the accusation et
25 a "reasonable doubts" test. 25 shopping. Without, in our view, any shreeéwaflence,
Page 182 Page 184

50 (Pages 181 to 184)

As amended

Trevor McGowan by the Parties



BSG Resources Limited, BSG Resources (Guinea) édrand BSG Resources (Guinea) SARL v Republic afi€zu

Day 2 -- Hearing on Forensic Expert Evidence ICSEZ€NOo ARB/14/22 Tuesday, 27th March 2018
16:08 1 the experts have accused BSGR of havigagewal in 16:11 1 | refer to the transcript, page [%i8ks 21 to
2 shopping for experts. 2 25, and to page 99, lines 1 to 2.
3 In the context of this case, the concépkpert 3 So these are the two components. Howtheer,
4 shopping has basically two components. Tise fi 4 record shows that neither of these componempigsent
5 component is that BSGR's original experts dibalve 5 in this case.
6 agreed with the findings of the experts. féréo 6 First of all, BSGR's original experts diot agree
7 paragraph 9 of the final report: 7 with the experts' findings. We refer to Exh-376,
8 "In some cases, when an expert provideslgsions 8 the declaration of Mr Dennis Ryan, who was afiibe
9 to a party that do not significantly deviatenfi 9 two original experts, who said:
10 an opposing expert and do not support thiigosf 10 "We had a number of significant concénn®lation
11 their client ..." 11 to the conclusions reached by the Tribunglehuted
12 In [paragraph 11] they write: 12 Experts."
13 "It seems obvious that BSGR made theuest for 13 In the same letter, he says:
14 an extension because the 'original expedtsiad 14 "We therefore find the allegation of extfghopping
15 dispute the testing we performed or our final 15 entirely unjustified.”
16 conclusions ..." 16 So the first component is not presethiscase.
17 During the hearing yesterday, we heard: 17 The second component, the fact that B&G&Rd have
18 "... it appears that the Claimants wegekisig 18 selected its new expert because he's known as
19 another expert, because the original exjerat have 19 an advocate for the parties who appoint tEralso
20 findings that supported your position."” 20 wrong. We appointed him because of his ¢igeeaind
21 That is transcript page [94], lines [2}o 21 his independence.
22 There is another quote from yesterdasgsihg: 22 We refer in this respect to all the dipés and
23 "You assume first of all that the origina 23 certificates that Mr Radley has collectedr dkie
24 experts ..." 24 years. We've set those out in paragraphi d6ro
25 So that is a question that | raised: 25 proposal. We refer to all the cases in wMclRadley
Page 185 Page 187
16:09 1 "You assume first of all that the orad experts 16:12 1 has been involved, and in which he recepraise from
2 were basically agreeing with your analysis| toat is 2 numerous judges and arbitrators. We refer to
3 why we changed the experts. Is that the quirafe 3 paragraphs 47 and 48 of our proposal, wheueid
4 ‘expert shopping'?" 4 find a list of these cases.
5 Mr LaPorte replied: 5 We also refer to the experts' repeateideiat
6 "That's part of the concept, yes." 6 Mr Radley here in the hearing. They descridedRadley
7 That's on the transcript at page 100si5 9. 7 as:
8 The second component of this "expert simgfip 8 "... he is well respected. | have trenoeisd
9 concept is that the new expert is then seldmeause 9 respect for Dr Radley."
10 he will advocate for his appointing partylséthere, 10 That's on the transcript page [97], lihés 6.
11 you can read in the final report, paragraph 9 11 "Dr Radley is a professional colleagué lagl's well
12 "... 'shopping for an expert'. Thapasties are 12 trained and he's well versed in this area.”
13 known to seek out an expert to advocate @n th 13 Transcript page 107, lines 8 to 10.
14 behalf." 14 Mr LaPorte said:
15 A bit further on, in [paragraph 11]: 15 "Of course he's competent, yes."
16 "... it appears they were seeking a @gpert' to 16 "He" is again Mr Radley. That's on tlescript,
17 advocate for them." 17 page 107, line 12.
18 Yesterday during the hearing, Mr LaPedigl: 18 "Like | said, Mr Radley is a well-respetforensic
19 "So when we say 'advocate’, that wouldmtkat 19 document examiner ..."
20 they have the position -- or they will rendaropinion 20 The transcript at page 166, lines [225p
21 or have a position that supports your prdjoosor the 21 Then we would also like to refer to MiRg's
22 parties' proposition. 22 report, where he himself makes a declardtianhe
23 "Question: Yes, and that is why theysmlected? 23 adhered to the standard in the English CPR B3,
24 Mr LaPorte confirmed: 24 although it doesn't apply in this case, bat he has
25 "Yes." 25 applied the same standard here.
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16:14 1 So the allegation of expert shoppéngat made out | 16:18 1 They started to hide behind words in theport as,

2 by the facts. So on what basis did the exjen 2 "Oh, it appears that", "it seems". They tiied

3 make this assumption? Well, yesterday thielycaing 3 convince us that, "We didn't make an affirveti

4 the hearing that it was based on the "circantgts that 4 allegation”, and so forth. They even said dxpert

5 surrounded" the changing of the expertsfer te the 5 shopping as such is:

6 transcript, page 172, line 23, up to page N8 6. 6 "... not something that is not permittgal)'re

7 So this allegation is based on the "cirstamces 7 allowed to do that sort of thing."

8 that surrounded" the changing of the expestswhat 8 That's on the transcript, page 94, lir2t0113.

9 were then those circumstances? 9 However, for each moderate word or teran the
10 The first one was the fact that our ngpeet did 10 experts used in their report or used hereyamy at
11 not attend the sessions in New York. Thabisect. 11 the hearing, they have used two or threegtnords,
12 But it is our position that the usefulnesatténding 12 and that is what the Tribunal needs to Idok a
13 those sessions was very limited. Mr Garel thare as 13 I refer to wording such as "It [is] obwsothat",

14 well, he will have his own views on how uséfwas, 14 in paragraph [11] of the final report. Thiefer to
15 but obviously we think it wasn't very usefiibe 15 their "combined 50 years of experience" imgeaph 9.
16 questions, for example, that the experts waiwared to 16 In paragraph 11 they say in affirmative terms
17 ask were very limited. You know, it was egerthat 17 "In our opinion, BSGR did not, in goodtta
18 the experts obstructed the views of the gmeind our 18 disclose their reasoning ..."
19 experts, so we couldn't actually see whatgeasy on. 19 In the same paragraph 11 they say:
20 The second circumstance is that the expare of 20 "We are also concerned that BSGR habew®t
21 the opinion that this request for an extensi@and 21 forthright and did not act in good faith ..."
22 they repeated it twice -- so this "last mifiuequest 22 In paragraph 10 they say:
23 for an extension, "just prior to the deadlin€hat's 23 "This is highly inappropriate as BSGR haw/
24 on the transcript at page 95, lines 4 tod,there's 24 tainted the 'new expert' ..."
25 another reference to this on the transctipage 96, 25 Yesterday at the hearing they said:
Page 189 Page 191

16:16 1 lines 18 to 21. 16:20 1 "... based on our duties to the Tribuitis to

2 That is factually wrong. The request for 2 notify that we have a genuine concern thaethas

3 an extension was not made at the last mifiwtas not 3 something ... going on."

4 made just prior to the deadline. It was mamle 4 That is at the transcript at page 95slitié

5 10th January, eight days prior to the expirthe 5 to 19.

6 deadline. 6 So there are plenty of strong words, plefit

7 The next circumstance is the nature ofjtrestions 7 affirmative statements, and it is not enougjust,

8 that were asked. But here the experts, kthin 8 two or three times in the report, try to disgtthat

9 yesterday during the hearing really contradict 9 you've not made up your mind by saying, "Olke just
10 themselves, because at the transcript at®age 10 pointed to", "it appears that", "it seemd'tha
11 lines 13 to 14, they explicitly admitted that 11 Throughout the paragraphs, | think what cooutf
12 "... the questions that we received from 12 this is that they had made up their mindy tie
13 Mr Radley -- which are fair and appropriate . 13 serious problems with the conduct of BSGHR,\aa think
14 So there wasn't anything wrong with thesgions. 14 that that was highly inappropriate.

15 | think the fact that they felt the needao the eve 15 In any event, if the experts were in daker

16 of the hearing, file 137 pages of answethédradley 16 BSGR's conduct, they had every opportunigsto

17 report, that to some extent, you know, foayp on 17 information from BSGR. They did not, butfereed to

18 these questions, shows that there was notioigg with 18 jump to conclusions.

19 the questions themselves. 19 That is in relation to the expert shogpin

20 So we don't believe that the "circumstartbat 20 The second issue of concern is that B&@&Raccused

21 surrounded" the changing of the experts wéeththe 21 of appointing an expert who is neither priypeained

22 comments that the experts were making im fimeil 22 nor competent. We refer in this respeceidally

23 report. 23 Annex L, in which the experts reply to thentoents that

24 So during the hearing yesterday, | thimekexperts 24 BSGR made on the preliminary report, anda@ivie

25 were trying to back down from their earliastsments. 25 occasions the experts simply stated thapeoperly
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16:22 1 trained, competent forensic document éxpeuld come | 16:25 1 10 gigabytes. There is not a disputettieae was
2 to the same conclusions as they did. We tefer 2 a snowstorm; there is not a dispute that tiggnal
3 footnote 30 of our proposal, where you wil siee 3 experts had difficulty to get into their offi, and so
4 references to these twelve occasions. 4 lost four days before they actually -- notldatart
5 So as we know that both BSGR's origingketxand 5 working, but could really start engaging wifik jobs
6 Mr Radley did not come to the same conclugiua, 6 that they had to do.
7 experts' reply suggests that they are simpty n 7 The second reason was the volume of warid
8 properly trained, nor competent. 8 I think I will summarise: there the answetlof
9 This is corroborated by the experts' statd that 9 experts was basically, "Well, if we could o i
10 the majority of BSGR's comments on the prielmy 10 basically anyone could do it". So when Isgiomed
11 report were unnecessary if the preliminappreand 11 them about how long it would take in thegwito
12 the supporting data had been reviewed thbipuo 12 analyse 10 gigabytes of information, they hadtlea.
13 again here they imply that BSGR -- and, more 13 I refer to the transcript at page 164, liddsto 13].
14 importantly, its experts -- did not thorougtéview 14 In any event, during the hearing theytioad
15 the preliminary report. Again, that is absely 15 acknowledge that the report was actually iergthy,
16 wrong. 16 and there was indeed a lot of data to analykat is
17 The third item we take issue with isfiet that 17 at page 106, line 8, and page 164, line [20].
18 BSGR is accused of having failed to act iodyfaith. 18 The next accusation is that BSGR raisegcessary
19 BSGR would have failed to be forthright antlia good 19 questions, or questions to confuse the Tabun
20 faith by not disclosing the true reason &léng 20 However, when this was tested during theihgathey
21 an extension to file the comments on thamieary 21 failed to identify any question that they loaelified
22 report. 22 as unnecessary. | refer to page 104 ofdnsdript,
23 However, when yesterday at the heariay tere 23 lines 10 to 11, and page 106, lines 15 to 18.
24 questioned on this, they had to admit they tiad not 24 What did become clear also during theihgds
25 even been aware of the reasons that BSGRBivew to 25 that they did not appreciate the commenistiae
Page 193 Page 195
16:24 1 justify the extension. | refer to thengeript at 16:27 1 received. At page 166 of the transcliipgs [17
2 page 103, lines [15] to 18, and to page 166,[6]. 2 to 18], they qualified BSGR's comments as:
3 It's a mystery to us how you can accysarty of 3 "At least | didn't see them as being like
4 not being forthright about the reasons whenaaually 4 a constructive comment ..."
5 don't have an idea what reasons have been. gilee 5 In the report they described the mannartiich the
6 experts acknowledge that this accusationtisag 6 questions were posed as "even more concernirfiggse
7 quite extraordinary. | read from the trargcri 7 in our view are very strong words, and itrshably
8 "Is it common practice to accuse partfdzaol 8 the reason why the experts refused to engigehe
9 faith?" 9 comments properly when they were supposed sod And
10 "Well", Mr LaPorte answers. | interrugtam. 10 in this respect | refer to their response&rinex L of
11 | said: 11 their report.
12 "Or failing to act in good faith." 12 The last issue is this accusation of B&&Ring
13 Mr LaPorte confirmed: 13 its expert. During the hearing, | have tmagdthe
14 "So normally we wouldn't do that ..." 14 experts softened their stance on this. Fheted now
15 That's on the transcript, page 103, 4lit@ 15 that there was just a possibility that areeixwould
16 to 22]. 16 be biased. | refer to page 111, lines 4/toThey
17 Furthermore, at the hearing, when thaggeen 17 also admitted that it didn't mean that Mr IBgavas in
18 the reasons for the extension that BSGR readiomed, 18 fact tainted. Again, the same page, 11ésihto 3.
19 in my view the experts' response was quitezang. In 19 Despite the softening of this tone athtbaring
20 relation to the snowstorm, they basicallg saivell, 20 yesterday, the fact remains that in thealfreport
21 all you need is an internet connection".which 21 they stated that they had a "major concdrnlithis
22 I thought: well, Mr Garel on Sunday had tagtheir 22 issue of tainting Mr Radley. They qualifB8GR's
23 hotel to pick up three documents of 137 pageause 23 conduct as "hugely inappropriate”, and theyew
24 they had issues to upload these documents. 24 affirmative that BSGR has now tainted the eapert.
25 Here we are talking about 1,100 electréilds of 25 It is our proposition that all of thessties
Page 194 Page 196
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16:30 1 individually would justify their disquabtftion; even 1 career heard experts that pretended to bere@t
2 more so when they are considered cumulatiesl, 2 their findings. |1 refer to page 223, line9 fb 21].
3 | believe Guinea does not really contestithat 3 We have heard Mr Radley, who raised seri@ieswith
4 appropriate to look at these issues cumulgtive 4 the experts' findings and conclusions.
5 So in our view the disqualification is vaarted. 5 We also know that BSGR's original exph&d
6 It is obviously up to the Tribunal to determimhether 6 serious concerns about the preliminary repand we
7 a reasonable third-party observer would, erbésis of 7 know that the experts did not meaningfullyaggywith
8 all the statements of the experts, have redden 8 BSGR's questions, and refused to amend mdatiyng
9 doubts as to the experts' impartiality. Wedrthe 9 their final report.
10 view that a third party would have such dspénd in 10 There is at least a possibility thatfthal
11 that case there is only one appropriate rgnilee 11 report is tainted by the experts' appearahbas,
12 experts must be disqualified. That is tteedar 12 and therefore it should be declared inadbiessi
13 arbitrators when there is an appearanceasf that 13 In our proposal we have listed seversésan
14 should also be the case for experts. 14 which reports filed by experts that did naatthe
15 Guinea will argue that it would not malemse to 15 required standards of independence and irafigrivere
16 disqualify the experts now because theiriorss 16 rejected. | refer to paragraphs 93 to 98uof
17 coming to an end. We believe that's wromgfdur 17 proposal. We request that the Tribunal céyef
18 reasons. 18 considers them and comes to the same caooiclusi
19 First of all, the experts' mandate iagsist the 19 Guinea will argue that these cases dapyally
20 Tribunal not only today, but also tomorrowhe 20 because they predominantly go to the issue of
21 Tribunal may have follow-up questions uponae of the 21 independence and not impartiality, and bexthey are
22 transcript, or of this entire process. 22 decisions issued by the English courts. dlebe,
23 Secondly, the challenge is about whaekperts 23 however, that the difference between indepece and
24 have done in the past, not about what isggmifappen 24 impartiality is irrelevant in this matter, atrleast
25 in the future. 25 for this purpose. And yes, these decisioag have
Page 197 Page 199
16:31 1 Three, it will be very difficult forBGR to 16:35 1 been issued by the English courts, busdhee basic
2 convince other jurisdictions not to give weitghthe 2 principles apply in every international dispund
3 final report because of a lack of impartiatifythe 3 also in the present arbitration.
4 experts if the disqualification proposal it$&ls been 4 Therefore, for all these reasons, we rgg@i to
5 dismissed and the experts are not disqualified 5 disqualify the experts and declare the report
6 Four, even if it would be possible for BS@ 6 inadmissible. | thank you.
7 convince other jurisdictions of this, BSGR @dmot be 7 (4.35pm)
8 put at the cost and risk of doing so wheneter 8 Questions from THE TRIBUNAL
9 a quick and safe fix, i.e. the disqualificatif the 9 THE PRESIDENT: Thank you. Can | just ask: wiragour
10 experts in these proceedings. 10 submission, would the consequence be of aifgjng
11 We have referred in our proposal to abremof 11  the experts?
12 cases in which arbitrators have been didgchfor 12 MR DAELE: Just disqualifying the experts.
13 criticising parties' conduct and that of tleeiunsel. 13 THE PRESIDENT: Because your application is twarged,
14 We refer to paragraphs 85 to 89. Althougis¢h 14 right?
15 decisions are not binding, obviously, on ybuiounal, 15 MR DAELE: Yes.
16 we do believe that these cases provide gedglamd 16 THE PRESIDENT: So is there a difference? Dbgs i
17 that having seen and considered these gemes, 17 together? What is the consequence of ore, iz/kthe
18 Tribunal should come to the same conclusions. 18 consequence of the other?
19 The last point | want to make is on the 19 MR DAELE: The consequence of the disqualificatidthe
20 admissibility of the final report. 20  expertsis also the declaration of the inadinility
21 During the hearing we heard that detengithe 21 of the report, because otherwise you haepartr
22 authenticity of documents is actually a maife 22 that's been issued by experts that are eesid- or
23 degree, and | refer to the transcript at [3ge 23 at least where there is an appearance --
24 lines 19 to 21. We also heard, | believe Rresident 24 THE PRESIDENT: | can see that. And then procjy what
25 of the Tribunal saying that she had neveoreah her 25 s the consequence for us? Do we rule onake
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16:36 1 without this expert evidence, or how do gee -- 16:40 1 the comments that we've made in thewastays, we

2 MR DAELE: Yes, if it's declared inadmissible, thieis 2 will still request the Tribunal to take all this into

3 off the record -- 3 account when it is considering the value effthal

4 THE PRESIDENT: Yes, that | understand! 4 report.

5 MR DAELE: -- and then | think you should rule hout 5 THE PRESIDENT: As a matter of assessment of tluerce,

6 taking it into consideration, yes. 6 yes.

7 THE PRESIDENT: After a number of years, | underdtthat, 7 MR DAELE: Yes.

8 yes. 8 THE PRESIDENT: Thank you.

9 So we rule without forensic evidence otenticity 9 Do my colleagues have any questions for th
10 and handwriting? 10 Claimants?

11 MR DAELE: Well, there are still obviously thedweports 11 Then I think we have provided for a braathis

12 that have been filed by the two party-apeoixperts; 12 stage, absolutely. We should resume at &r@Dthen
13 they don't disappear. When we talk about the 13 we will hear the Respondent's closing, ard the will
14 inadmissibility of the final report, we aretfiiling 14 need a little time for a procedural discussibm

15 an application that therefore Mr Radley'sreghould 15 especially saying this for the court repartand the
16 be declared inadmissible, or the evidendggmbeen 16 interpreters, who yesterday were eager ishfitoday
17 given by the experts of Guinea. We areriglibout 17 at a reasonable time. So around 6.00)eabitt

18 the final report. 18 thereafter, we should be done.

19 THE PRESIDENT: So Mr Radley's "report" has besmsidered 19 So let's take the break now, and restmenzell,
20 like a party's submission on the Tribunadfseet 20 maybe we'll say 4.55, in 15 minutes from now.

21 report. So would you say it would neverteglgtand? 21 (4.41 pm)

22 What is your submission? 22 (A short break)

23 MR DAELE: Well, I believe there are a lot of easvhere 23 (5.02 pm)

24 there is no Tribunal-appointed expert, sore/heth 24 THE PRESIDENT: So the Tribunal is a little |atet now it
25 parties present evidence. 25 is ready to listen to the Respondent's ajpaigument.
Page 201 Page 203

16:38 1 THE PRESIDENT: Yes. That is not the situatie have 17:02 1 (Interpreted) Sorry, | should haveegithe floor

2 here. 2 in French.

3 MR DAELE: But de facto that would be the positmrthe 3 Closing statement on behalf of Respondent

4 situation when the report of the Tribunal-apted 4 MR JAEGER: (Interpreted) Thank you, Madam Pratide

5 expert is not on the record. What you arenéh, 5 arbitrators. | would like to approach thissihg

6 de facto, is expert evidence by a party-agpdiexpert 6 argument in dealing with the impartiality of

7 and by another appointed expert. 7 Tribunal-appointed experts, and then Michast@ye

8 THE PRESIDENT: And what you call the party-appeih 8 will briefly deal with issues on the meritstbé case.

9 evidence here is the written comments andréle 9 You will remember that in May last yeauridg the
10 evidence, or is it one or the other? 10 hearing, Mr Beny Steinmetz explained to ytnbunal
11 MR DAELE: It would be both. 11 that BSGR was the victim of a plot organisgdir Soros
12 THE PRESIDENT: It would be both. 12 and the President of the Republic of Guinaany
13 | would expect the Respondent also te gvtheir 13 such theory, there are a number of assunsptiia
14 submission, not now but when you present gtmsing 14 cannot be verified.

15 statements, so we have both parties' positinrthese 15 In that particular case, this is this tegisus
16 issues that are before us. 16 character nobody else has met. We do nat kvitere he
17 MR DAELE: If | just may add one clarification ialation 17 lives, we do not know his name, and he has balled
18 to the consequences. 18 the "master forger". This master forgefaass BSGR
19 THE PRESIDENT: Yes. 19 is concerned, everything relies on the asdieristence
20 MR DAELE: If the Tribunal would not disqualifipe¢ experts 20 of this individual, who would have exceptibna
21 and would not declare the evidence inadniessitwe 21 capabilities, and who would be capable ofdtimg any
22 will obviously elaborate on this in our pbsiaring 22 signature, and fooling all experts and eary of
23 submissions -- then we will make the caselittia 23 analysis conducted by experts.
24 weight should be given to the final rep@&b even if 24 Well, precisely the Tribunal-appointegents have
25 you decide to keep it on the record, fordssons and 25 said this assumption is not valid, and treeyeh
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17:05 1 demonstrated that such an individual dbegist and 17:09 1 appreciation. And disqualification ofepert
2 could not exist. No forger -- that's whatythee 2 appointed by the Tribunal is meaninglesspses its
3 telling us -- can imitate signatures with sachuracy 3 meaning, in [that] there is no procedure for
4 and in such a perfect way that an exhaustia®y/sis 4 disqualification of an expert. There's naghiim
5 would not see it. 5 arbitration rules or regulations because dimetson,
6 So a second assumption was needed, whislthat 6 if partiality is proven, is that the opiniohtbat
7 the Tribunal-appointed experts are partia dased, 7 particular expert is disregarded by the Trébun
8 and this is what | would like to deal with no#m not 8 The consequence is that the sanction ealivied.
9 going to take all the elements that we gageltibunal 9 In other words, what will be disregarded by Thibunal
10 on 22nd March 2018; you've read it. | wdikle to 10 as being partial will be the opinion affecbstthat
11 focus on what has emerged during this hearing 11 partiality; but the other opinions, the opirg of
12 First of all, I would like to make a pnainary 12 experts that are not considered as pariaain valid
13 comment on the notion of impartiality, whiwis been 13 and can be used by the Tribunal as evidentei
14 the subject of abundant literature in thigl foeé 14 procedure.
15 international arbitration. You're familiaithwvthis 15 In other words, we are not talking about
16 notion and you know that it is a subjectivéon, 16 disqualification of an expert; we are talkaigput the
17 contrary to the notion of independence thatle 17 evidentiary value of the opinions of the etqpeAnd
18 appreciated on the basis of objective cateAind 18 this is interesting in this case because ofdsie
19 because it is subjective, it is difficultastablish, 19 work conducted by the Tribunal-appointed esgie not
20 since you have to try and guess what istétte of 20 affected by allegations of partiality, asicaded by
21 mind of the person who is told to be partial. 21 BSGR.
22 It is difficult to establish, it is diffult to 22 | would like to express myself in thrésges:
23 prove, but it is not a problem for BSGR. aAsatter of 23 first, until the establishment of the prefiany
24 fact, the Tribunal is familiar with the spEddea 24 report; then a second stage between thengmaly
25 that BSGR has of impartiality. If | may suamee it, 25 report and the final report, where the adowuss of
Page 205 Page 207
17:.07 1 for BSGR this notion of impartiality orriality is 17:11 1 partiality are involved; and the thirdgetéas what we
2 a way to accuse somebody who makes a decisitrary 2 heard from the experts. And for each steieall
3 to their interest. The Tribunal is familiaitiwthis 3 study this partiality issue.
4 attitude, since this means has already bessharzce 4 The first stage: until the preliminary oefp The
5 again its members; and once again, a seamedlitiis 5 experts are appointed on 1st August 2017treyd
6 used against the Tribunal-appointed experts. 6 submit their preliminary report more or leise fmonths
7 BSGR is challenging the partiality of the 7 later. During this stage, the experts conduct
8 Tribunal-appointed experts because they déikeot 8 scientific analysis on the disputed documents
9 their conclusions, and this is in accordanite their 9 establish a preliminary report. This firsigs is not
10 usual practice. But not quite so becausegsie're 10 considered in the accusation of partialityBiBGR.
11 dealing with experts, BSGR went out of itséart zone. 11 Mr Ryan and Ms Mancebo, who attendexaenination
12 They are not so familiar with the criteriaamith the 12 of documents between 31st October and 3reber 2017,
13 consequences of impartiality of experts At 13 as well as BSGR counsel who also attended the
14 exactly the same as for arbitrators. 14 examination, did not object and never exgetsoubts
15 BSGR is making a confusion between inigléyt of 15 as to the experts' partiality. Later onrehgas no
16 experts and arbitrators, and, as you've seeynare 16 objection as to the way in which the work wasducted.
17 referring to texts or cases having to do with 17 In Mr Radley's report, on the other hand;goegnises,
18 arbitrators. This is misleading for a simmason: 18 he acknowledges the considerable work trablan
19 arbitrators have a power of decision, ancefoes 19 conducted by the experts.
20 their partiality -- if it is proven -- disqjifées 20 So all that period of time is not coneerby those
21 them. They are challenged, and their digfigstion 21 allegations of partiality, which means tHattet is
22 is a special procedure provided for by th®IBCRules. 22 stated in the preliminary report, the scfenti
23 Experts appointed by the Tribunal, onctesr 23 findings of the experts are not concerne8GR is not
24 hand, have no power of decision: they ortyies 24 disputing the fact that this is the result of
25 opinions that are submitted for the Tribual' 25 an objective work with a due process, antttigawork
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1713 1 has been carried out in a professional way 17:18 1 only one possible reason in that casetliat they
2 Therefore | would say that whatever yamatusions 2 are not prepared to follow the thesis of BSGRere is
3 as to the partiality or lack of partiality thie 3 no other alternative. And a reasonable ajettie
4 Tribunal-appointed experts, we may alreadylcofe that 4 observer, faced with this situation, can real one
5 the preliminary report by the experts appairtg the 5 conclusion: those experts were replaced bthano
6 Tribunal, which contains most of the scieatifi 6 expert because they did not accept to foll @GR's
7 findings, cannot be disregarded. 7 directions.
8 | would like to come to the second staggch has 8 When the Tribunal-appointed experts wathed
9 to do with the establishment of the final mpahere 9 Tribunal about the abnormal nature of thosetares,
10 the accusation of partiality is focusing.tudly it 10 they showed that they are very much attatthédee
11 has to do with a few paragraphs, five pagigran the 11 impartiality of experts. It is rather strarthat they
12 final report, paragraphs 8 to 12, where Midiand 12 should be attacked for defending the priecqsl
13 Mr LaPorte are telling the Tribunal about samomalies 13 impartiality in such a case. And they shbat they
14 in the behaviour of BSGR. They were conakbeBSGR's 14 are quite aware of the fact that the new gxptained
15 behaviour, and they thought they had to conirate to 15 by BSGR is not impartial, and that he has lsetected
16 the Tribunal. 16 to follow a thesis that the previous expditisnot
17 Well, this is more or less useless. Titilgunal is 17 accept to follow; in other words, they dréwe t
18 familiar with BSGR's practice, and it may be 18 consequences of what they had observed. BSGR
19 unnecessary. But this is novel for the 19 attacking the impartiality of the Tribunapexts, but
20 Tribunal-appointed experts. They are suedra what 20 actually what they did was to observe fantbdraw
21 is going on, and they think it is their dtaywarn the 21 logical conclusions from that.
22 Tribunal. 22 There's something which is missing in BXGhesis,
23 Is this abnormal? The fact of tellinibunal 23 and which is fundamental: what would be thestive?
24 about the anomalous behaviour of a partgrizeshing 24 What would be the motive of the Tribunal-aippexd
25 quite normal. It is the duty of expertseth the 25 experts to support Guinea and to go agai8&m? Well,
Page 209 Page 211
1715 1 Tribunal about what they find to be camytta good 17:20 1 they have no reason to support one patttgr than the
2 practice in a party's behaviour. So in tpisraach 2 other, they have no personal motive, and BEG#® not
3 they are within their terms of reference. 3 have any [theory as to that]. It is extremetiikely.
4 The other thing is: was this warning te Tmibunal 4 The question was put to the experts ydasyer
5 justified? Well, this is obvious. First df, ghe 5 yesterday's transcript, page 172, line 18hdf
6 preliminary report is not favourable, is napgorting 6 Respondent had behaved in such a way, thetexpauld
7 BSGR's statement. They consider that there is 7 have reacted in the very same way, which prevat it
8 evidence of forgery, alteration, et cetera. 8 is not an issue of partiality but an issuéhef
9 As the conclusion, BSGR adopted a newegiyain 9 experts appreciating what is good practicevetmat is
10 changing the expert, which is something thidynot say 10 bad practice in such a case. You may hdferetit
11 immediately. Butin a letter dated 23rd 2sp2018, 11 notions of what is a good practice or a badtjze.
12 in which they make their comments on theipisary 12 But nevertheless, it is an objective assessof¢he
13 report, BSGR counsel indicate that their cemisihave 13 situation by the experts, and this is why tieer to
14 been established with the assistance of Megawho 14 "expert shopping”. There's no French wordHat.
15 is a new expert, and BSGR's counsel aregayat this 15 "Expert shopping" means looking for apeskwho is
16 is a new expert who has been retained aftegxperts 16 going to support your thesis. This is nobiiden, as
17 who attended the analysis. So we realigeMh&yan 17 the experts mentioned. But it has to be s&idause
18 and Ms Mancebo have been set aside. 18 the Tribunal has to be informed about theasitn to
19 BSGR did not give any explanation fos tlaict. 19 have an idea of the value of the findingeugilsy the
20 They do not state that those experts wereailable, 20 expert who has been retained in such a way.
21 sick, could not accomplish their mission.eyfido not 21 BSGR gives another reason as evidence of
22 mention anything. 22 impartiality of the experts: when they sagtth
23 So what can be the possible explanatiothé 23 something was not done in good faith, thgytlsat BSGR
24 disappearance of those experts? Well, ditlegrare 24 did not act in good faith, they did not disd in good
25 unavailable or they have been set aside. tiheré's 25 faith their reasoning. That's what BSGRestatVell,
Page 210 Page 212
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1 this lack of good faith has to do with the &abur of 17:26 1 are fairly vague, confused, and they lzafeling that
2 BSGR asking for an extension of the deadline. 2 those queries could have been answered iifeiveexpert
3 We are quite aware of the facts. Mr Ratikd us 3 had attended the analysis. They answer i@ way;
4 this morning that BSGR had the comments optesious 4 this is no evidence of any impartiality onithgart,

5 experts. Mr Radley confirmed that BSGR sémt h 5 but it has to do with the fact that it wadidiflt to

6 a document of one page and a half, and heitoidwas 6 answer in an exhaustive way to each of thoseiep.

7 not very useful. So that when BSGR retainedistdley, 7 Mr Radley this morning -- page [49] of the

8 Mr Radley had the findings of Mr Ryan and Maridebo, 8 transcript, [lines 11 to 12] -- said he did expect

9 and we may conclude that BSGR was not satigfith its 9 Mr Welch or Mr LaPorte to change their conidos
10 experts' position and they started lookingafmther 10 following the questions, and he explained itzas

11 expert. 11 nothing to do with the fact that they mighttbased;
12 We know that Mr Radley was contactedhénevening 12 he said that it was because the prelimirepgnt was
13 of 8th January; in other words, five daysraftie 13 the fruit of their conviction. So accordiiog

14 preliminary report was submitted. So dutinggse five 14 Mr Radley, the fact that the preliminary népeas not
15 days the first experts, Mr Ryan and Ms Manceghave 15 altered practically, and the fact that thalfreport

16 their opinion; and BSGR was not satisfiedliat 16 has not been changed, has to do with thétatthe
17 opinion and started looking for another ekpand 17 expert findings and conclusions are the céfla of

18 they contacted Mr Radley on 8th January.Risldley 18 their honest belief. In other words, Mr Radiioes not
19 started working a few days later; that's viteatold us 19 support this partiality.
20 this morning. 20 BSGR is also trying to state that the
21 And on 10th January, when BSGR asked for 21 Tribunal-appointed experts would have son@asity
22 an extension of the deadline to make thenments, 22 against Mr Radley. Well, in the final repibnty never
23 they had no expert. They were looking foeapert and 23 showed any such animosity. He quotes theses that
24 they were discussing with Mr Radley, who hatlstarted 24 says any competent expert could have knoam th
25 working. So we know that the true motivetfar 25 Mr Radley mentioned this morning that herdit

Page 213 Page 215
1724 1 request for extension was the fact thet there 17229 1 consider that there was any animosithef t

2 looking for an expert. 2 Tribunal-appointed experts against him, or any

3 BSGR, in their letter dated 10th Januarhée 3 prejudice. Page [49] of the transcript, [§rgeto 4]:

4 Tribunal, mentioned the importance of annetkes, 4 "Do you have any reason to believe that\[{&lch

5 length of the preliminary report, and a snowstwhich 5 might feel any] animus or bias against y& ...

6 could not affect Mr Radley, who at the timesvim 6 He said:

7 London. So the experts had good reason tthaaBSGR 7 "I would hope not. We are good profession

8 was not in good faith when it stated the reagor 8 colleagues.”

9 which it was asking for an extension of thadliee. 9 This thesis doesn't go any further, jikst the
10 BSGR are trying to put forward a numtfezlements. 10 previous one.
11 They say that the Tribunal-appointed expeasld not 11 Let's now turn to the third phase of gpertise,
12 have answered the questions that were poeitetter 12 i.e. the hearing; the hearing during whictdar your
13 of 23rd January, or that they would have aned/in 13 control, the Tribunal-appointed experts amed®SGR's
14 a vague way. 14 criticisms and [those of] their expert, MrdRyy.
15 We know that there were 65 queries inlditer, 15 BSGR pays a lot of heed to the 65 questibat it
16 and we know that in Annex L to the final reghe 16 had listed in its writings, but we see thaise
17 Tribunal-appointed experts answered eacheofjtieries. 17 65 questions were in fact a sort of "wait sed"
18 Well, BSGR may consider that some answeraaire 18 attitude, before Mr Radley truly had enougtetto
19 exhaustive, that they refer back to the tepod 19 undertake his work and prepare the reportitha
20 sometimes the experts say that the answethis 20 submitted to the Tribunal at some stage. itBun
21 report, or that any professional expert, @mpetent 21 this report, not in the questions, it's i@ tbport
22 expert could answer a given query. 22 that we find the criticisms that Mr Radleypmsses
23 This is related, as explained yestergethé 23 against the experts, their findings, anchin
24 Tribunal-appointed experts, to the fact ihiat 24 conclusions as to the pseudo-forgery or ehgéid
25 difficult for them: they have to answer 6%res that 25 documents.
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17:30 1 The Tribunal-appointed experts onlgnmedly 1733 1 deal with some of the elements on thetanbs.
2 answered the questions of the Tribunal andtimeet 2 MR OSTROVE: (Interpreted) Thank you.
3 criticism formulated by Mr Radley, and it'dyonormal 3 If my colleague allows me to continue véatfew
4 that the Tribunal-appointed experts shouldvanshese 4 points of clarification, the question was edisif,
5 criticisms fully, and they did this in a very 5 extraordinarily, you were to set aside thalfreport
6 demonstrative way. 6 and the preliminary report, what would remaifite idea
7 In other words, they didn't just preseguaents 7 that we would keep BSGR's comments in the fafrm
8 of authority. They didn't say, "We are maxperienced 8 a report by Mr Radley, in fact comments onetkgert
9 than Mr Radley, and Mr Radley knows nothingulhis"; 9 report, while the Republic of Guinea -- whdrdi have
10 no. They took heed to show the Tribunathenbasis 10 many comments on these expert reports beesuagreed
11 of examples, why the alleged differencesdabte 11 with their findings -- did not submit a repar would
12 Mr Radley were not in fact differences, bariations 12 leave the parties in a situation of blataatjuality,
13 in nature. 13 which is unacceptable. So either we sayttigat
14 It's quite bizarre actually that althotlgéy 14 expertise itself never took place, there mareed to
15 should complain that the Tribunal-appointegleets 15 launch into this expertise, it was sometttirag had
16 failed to answer Mr Radley's questions, BSi&R 16 been offered by the Tribunal; [but] I hopattthis
17 everything they could to prevent them yestgfdom 17 will remain totally hypothetical.
18 answering Mr Radley's criticisms. They ogabgor 18 | saw that our colleagues across the tabte
19 instance, the demonstrative exhibits thattfesh 19 jumping at the idea that Mr Radley's condosi-- in
20 prepared from being submitted, while they idwave 20 fact, let me correct that: he said that hierfw seen
21 been very useful for their demonstration.tt®oe is 21 the findings, but notes by the other expeBist
22 a contradiction in kind in BSGR's approach. 22 anyway, there is no putting into questiontiiaRyan
23 But what one can say and what one can frdm 23 and Ms Mancebo communicated as a prelimirgagtion on
24 this in terms of impartiality is that no elkemt of 24 7th January to BSGR.
25 partiality could be pinpointed during thisahiag by 25 We learnt today that on 8th January B§GRnN
Page 217 Page 219
17:32 1 the experts. Everything they said wasafestnated by | 17:36 1 touch with Mr Radley, and on 9th Januheytsigned
2 the demonstrative exhibits. This is what exjgects 2 acontract with Mr Radley, gave him the prétiany
3 from an impartial expert. 3 report; and the following day, on the 10tleytiasked
4 We also note that Mr Radley himself staied the 4 foran extension. So doubting the good fiiét their
5 Tribunal-appointed experts are, as he seas the 5 experts, in the plural, with whom they werekimg were
6 sincere. That's on page [28] of the transégon 6 impeached because of a snowstorm, | will lehseto
7 this morning, [lines 10 to 12]: 7 the qualified appreciation of the Tribunal.
8 "... I don't think Mr Welch is incompetet 8 PROFESSOR VAN DEN BERG: (Interpreted) | apologisbave
9 insincere; | think we just have different 9 a question in this regard. You said that wiatld
10 interpretations.” 10 remain, if extraordinarily the report of #weperts
11 It's not a question of honesty of thelifigs of 11 were ignored, would be the comments in the fof
12 the experts that's at stake, but a divergeigew 12 MrRadley's report. That has no evidentiatye, if
13 between the experts; nothing that could tead 13 | understand you rightly?
14 interpreting that there is a lack of impdittia 14 MR OSTROVE: (Interpreted) Yes, | would say fitlatnot
15 This is why, with the benefit of thess@lvations, 15 an expert report; it's a mere reaction tcettisting
16 | am respectfully asking the Tribunal to takee of 16  report. If you withdraw the existing reparimakes
17 the fact that there is no element of patyiati the 17 nosense to keep Mr Radley's comments. ©attier
18 work that was carried out by the Tribunalaipied 18  hand it would also create a situation of iraity,
19 experts, and that consequently | am askg tibunal 19 because there would be a written report ensise and
20 to take into account all of the conclusions, 20 none on the other.
21 explanations, observations and opinionsviieag 21 PROFESSOR VAN DEN BERG: (Interpreted) How do gaalify
22 submitted to you in their report and througtibe 22 the statement of the experts on both sidésgithe
23 hearing. 23 hearing? What about those? Is that evidienoee way
24 Now, if you'll allow me, Madam Presiddfrt) going 24 oranother?
25 to give the floor to Michael Ostrove, wh@@ng to 25 MR OSTROVE: (Interpreted) Well, again, the experere
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first invited to consult with the partiesorder to 17:42
comment on the report, and to come here teesggheir
points of view on this report. It's true ttz thesis; you don't have to go beyond reasortlbt.
experts presented their personal analysighizut But we are going very far on this.

1 1 itself. The evidence that you had heré¢hfe Republic
2 2
3 3
4 4
5 already exists in the existing report. Sor'tthink 5 [On all these points, we would note thatte
6 6
7 7
8 8
9 9

of Guinea is but one extra element that supmar

that we can materially distinguish betweers¢ho question of] the authenticity of the documetiite
elements that are independent from the exppott, challenge comes from BSGR, [so -- as alreagiytioned
and that could be kept. in our previous briefs] -- the burden of probsuch

If I may pick up some of the items on shéstance, an allegation of counterfeit in fact [restsjnBSGR.

10 on the basis of what we learnt on the auitignof 10 We are not in a situation where the RepudfliGuinea
11 the documents today, we waited for nine nmesihce the 11 would be under the obligation to [prove] the
12 closure of the eleven days of testimony deddings in 12 authenticity of the [document].
13 June last to reach this stage. It was aleagthy 13 Now, all of these philosophical questibaig
14 timeline, but necessary to bring about ttpedise. 14 interesting, what can we prove as to theyaisbf the
15 But given the expertise and its scienafid 15 documents? Let's forget the signatures foorent.
16 technical nature, the fact that there weilatinial 16 [All] the tests that are carried out try éveal the
17 experts and experts on either side, we sperg time 17 alteration or modification [or] forgery oflacument;
18 on the scientific analysis of the documeimas t 18 there is no such test to prove authentidsiyt
19 practically any other factual element in¢hse. 19 Mr Radley said, "Equally likely genuine, eliyitikely
20 Naturally, we are extremely satisfied wita thsults 20 false", because there are only two posséslieither
21 of this expertise, which only supports theugic of 21 it's forged or it's genuine.
22 Guinea's position. But again, in all goathfd'd 22 But these are not mathematical equivalendhis
23 like to in fact weight the importance of thetements: 23 is the problem with his Bayesian approaclickvh
24 it's only one amongst many others. 24 consists in saying that statistically youehttvcheck
25 As an example, we spent a lot of tim&orvraham 25 things. If the allegation is a falsificatj@nd all

Page 221 Page 223

17:40 Lev Ran's signature on three documenth,quiestions 17:44
as to: is it a complex signature? Simple8yEa
Difficult? What is the scope of variationcetera? [nonetheless] difficult to accept this premigeen you
But what is all this worth for the Arbitralibunal if know no more at this stage than you knew when

1 1 of the potential tests [reject] this fédsition,
2 2
3 3
4 4
5 it leads to the conclusion either that Mr Wiethe 5 proceedings started, [if] you have no elemfgiits
6 6
7 7
8 8
9 9

there is no [proof] of falsification, it is

Tribunal-appointed expert, is certain thdietthe falsification].

signature, or it is likely, [or] there mighe b doubt, As to this question of genuineness of the

we don't know? Where do we stand? signatures, here indeed, Madam Presidentyas m
I'd just like to recall that this is me#mt the colleague Mr Daele noted on two occasions ngted

10 Tribunal; the expert exercise is just onenelat of 10 that you have never heard such an assexpeste
11 evidence amongst many others; and all the smkhen 11 THE INTERPRETER: There was a mixture betweeanthant"
12 we know that Mr Lev Ran's partner has alreatiyitted 12 and "tranché", one meaning "cutting" andother one
13 the genuineness of the [Pentler] contracts. 13 "assertive".
14 So it's somewhat surprising, when yoe taktep 14 MR OSTROVE: As Laurent Jaeger was saying, tpeme --
15 back, to see how much time is being spequiéstion 15 who has just retired, | believe, as a pol@etn
16 the scientific genuineness. It's of coufsgreat 16 Michigan, is an expert in this field, and basn
17 interest. We all know that it's an authentic 17 an expert for a long time -- has no reas@otone way
18 [signature], because the partner himselftheiske are 18 or the other. He's just doing his job. Nbbbas
19 real documents. And it's interesting totseghat 19 challenged the sincerity of his opinion. Afriae
20 length it can be discussed between the expert 20 finds things that way, an alternate thesthab of
21 There are many other pieces of evidehtgeo 21 BSGR, it's precisely that he's right to bassertive
22 execution of these disputed contracts. V@aldhwait 22 in his opinion, because scientific elemethts detail
23 for the post-hearing briefs to tackle thigeno 23 of the work that's been accomplished, atldda the
24 detail. But the mere fact that there weggngnts on 24 conclusion that these signatures are genuine.
25 the basis of several of these contractscadfiin 25 Mr Radley -- we can go into more detaibiir
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17:46 1 post-hearing brief -- tries to find flaws raise 17:50 1 are as plain as the nose on a man's face.”
2 exceptions; the Tribunal-appointed expertelranswered 2 (Interpreted) And in the next paragrapltaties
3 in detail. Obviously they had to be madexpress 3 about rarity, but that appears nowhere. Toere
4 their response. They had no possibility attieg 4 Mr Radley looks at differences and rarity, hewer
5 after receiving the questions, after the priglary 5 claimed that there were "significant differesit; as
6 report. 6 quoted.
7 Maitre Daele said, "Well, obviously theegtions 7 The Tribunal-appointed experts had an dppity to
8 that were raised were perfectly legitimateratte 8 look at and analyse the alleged differencegdeby
9 preliminary report because 137 pages of extedysis 9 Mr Radley. They were not at all convincedr Rédley
10 were submitted to answer them". Well, this wot at 10 doesn't attack them for being impartial; st says
11 all what happened. The questions that vased after 11 that he accepts that this is their sincesdipa.
12 the preliminary report didn't show any evitenf 12 Mr Picciochi explained his analysis: samaghiWhy
13 differences; this has only been pointed tier dfie 13 does he reach the same conclusion? Thigsia not
14 final report was submitted. 14 criticised.
15 In his presentation, quite frankly, | veasprised 15 We are submitting that the evidence ybatheard
16 that Mr Radley should not go back on anyhefitems 16 throughout these last two days goes totaltie
17 raised by the Tribunal-appointed experts. béing 17 acceptance of genuineness of the documents.
18 criticised for not raising any questions lais.t Why 18 We would like to thank you for listenitigus with
19 was | going to question him, when in his prgation he 19 such attention, and having to listen to schmu
20 prefers to spend 20 minutes talking abouasten 20 scientific evidence and expertise, and wenaiigng
21 forger, and documents that were submittelddri70s to 21 for your instruction as to the post-hearirigfb, so
22 various symposia? 22 that we may reach the end of this marathon.
23 When he answered the Tribunal's questthese 23 THE PRESIDENT: (Interpreted) Thank you. Welk are
24 were a great many contradictions in his arsw8ome 24 practically at the end of the marathon, iddee
25 pointed at some documents to show that it wea way; 25 Would you like to give five/ten minutesthe
Page 225 Page 227
17:48 1 and then in an answer in a few minutes,lae 1752 1 Tribunal for a last deliberation, aftetéining to
2 contradicted himself. Again, this is someghtinat we 2 everything you had to say?
3 shall put in our brief. 3 MR DAELE: Madam President, we would like to leaveund
4 But the attempt at refusing to acceptftaw was 4 6.30.
5 quite extraordinary: with R-182, for instanadien he 5 THE PRESIDENT: (In English) Yes, we would likettm,
6 refused to accept that the first loop shoeldjiite 6  actually!
7 narrow. The explanation that it was a very dapy of 7 MR DAELE: No, I'm not saying we are the only omé® would
8 the signature, et cetera: you can see sorgettin 8 like to, but ...
9 not difficult to admit. 9 THE PRESIDENT: No, we note this, and I'm sure ynaiti
10 This leads me to the question: what tegsoint 10 join you in wishing to leave.
11 at? In his report he says that in Mr Stsusignature 11 (5.52 pm)
12 there are nine differences and raritieshbuccepted 12 (A short break)
13 that it was Osborn -- God on earth in terfns o 13 (6.02 pm)
14 analysis -- who says on page 245 of the ditide, 14 THE PRESIDENT: So now we need to discuss thadur
15 which you can find under Annex F of his répon 15 procedure.
16 page 245 Mr Osborn says: 16 As you know, we had provided after tfst keearing
17 (In English) "In identifying a personr faexample, 17 that we would have post-hearing briefs thauld/cover
18 scars, deformities, finger-prints ... mustibpended 18  the liability hearing and this authenticiggahing, and
19 upon and finally, if the conclusion of idépis 19 that we would decide now exactly what we wald.
20 reached, either in a person or a handwritivege must 20 Itis also true that we have the
21 not remain significant differences that canno 21 disqualification/admissibility applicationevasked
22 reasonably be explained. This ignoring ef th 22 ourselves whether that would change somethitige
23 differences ..." 23 sequence.
24 [And then]: 24 Our preference, subject to hearing yaws, would
25 "... [one must not] ‘explain away' diffieces that 25 be to have the post-hearing briefs now. Weexiate
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18:03 1 that it may complicate your task somewayataving to 18:07 1 THE PRESIDENT: Yes, you're right.
2 make assumptions, one assumption being thaieport 2 MR DAELE: -- and we did indicate in our lette3o | think
3 is in, and another one that it is out. Anpthay that 3 that's another outstanding point.
4 could be envisaged is that we make a decig&iron 4 THE PRESIDENT: Absolutely. Would you want tothé in
5 disqualification/admissibility. We might waiot have 5 the context of your post-hearing brief?
6 the broader picture for that. But it is omestion 6 MR DAELE: Well, that's --
7 that we put to you, certainly, with our prefece for 7 THE PRESIDENT: It would probably be more logica?
8 not slicing up. 8 MR DAELE: Yes, I think so.
9 If we then go to post-hearing briefs, wald have 9 THE PRESIDENT: Because you can place it in thelevh
10 to decide on time limits. We would thinktth&o 10 context. Yes.
11 rounds would be preferable, with a shorteose round, 11 MR DAELE: Yes. That's the only point | wantecadd.
12 but if the parties prefer one, we are fiBgperience 12 THE PRESIDENT: Yes, thank you.
13 just shows that when you receive only onadaof 13 MR DAELE: Butin terms of the number of roundg, had also
14 post-hearing briefs, often there are issusisrteed to 14 suggested in our letter in the end of Fertmhave
15 be rebutted, and you end up with a second one 15 two rounds. | do think it makes sense toerhk
16 We would not look for post-hearing brigfat 16 second round shorter than the first one.
17 repeat what was said before the first heariffg just 17 On your idea or proposal not to repeattwas said
18 want comments on the evidence gathered itwihe 18 in the, let's say, written submissions, ingiple,
19 hearings, and that then being placed in vbead 19 yes, we also agree. Of course, to put dvieryinto
20 perspective of your case: to what extent ddesp 20 context, we may have to repeat some of fuess
21 your case, and to what extent does it nqt yalr 21 The page limitation, I'm a bit strugglingvould
22 opponent's case, essentially. 22 say it depends on the number of pages. ulfiyat it
23 We can have page limitations or a letigitiation 23 to 1,000, | agree! The initial proposal was| think
24 if you wish. It may be a good idea. 24 that is way too short. As we set out inletter, if
25 Then there's another issue that ispstiiding 25 I may say, just the transcript of the Juragihg of
Page 229 Page 231
18:05 1 that we should not forget: the questiothefeffect of 18:08 1 last year was, | think, 1,800 pages;nkhiith this
2 the receivership of BSG Resources on the eatlaims, 2 hearing we will probably have another, | dantw,
3 that we have not entirely covered. We undatshow 3 300 pages.
4 from the administrator that there is a suspers the 4 So, yes, | am not opposed to the principléthe
5 counterclaims' continuation, and the Respdrunhad 5 number has to be reasonable. | mean, thenpasing
6 no opportunity to respond to this. We careteghort 6 brief must serve its purpose, and if we caytwhat
7 time limit to cover this in the coming weeks. 7 we would like to say, then what's the point?
8 Then there is also the correction of thedcripts 8 | do agree on the effect of the receivprsh
9 that we could agree, and eventually cost ssdiamis as 9 | agree, it is probably not the right timehtigow to
10 well. 10 deal with that, but in the next couple of kedecause
11 I think I've now set out all the diffetgroints 11 we also need input from the receivers and fiee
12 that we need to cover. | would suggestwleahow 12 lawyers in Guernsey.
13 gather your reactions to the different poitftaybe we 13 Then also on the submission of costguldvsay we
14 will not get to a final order or agreememighit, and 14 deal with that in the post-hearing briefsva.
15 maybe the Tribunal will have to think abduat little 15 THE PRESIDENT: Yes, or afterwards. Maybe &litieadline
16 further, but we certainly need to get to &ifeination 16 after the post-hearing briefs, because yoa tw
17 on the further procedure in the coming days. 17 integrate these costs.
18 So, unless my colleagues want to add thamgeto my 18 MR DAELE: In terms of timing, you know, we wouléed
19 list, maybe | turn to Mr Daele. 19 considerable time. | know we've been accaosedand
20 MR DAELE: Thank you, Madam President. | thihkre is one 20 over again of trying to delay, and even fytmget to
21 other point that we have discussed to samitetil 21 the next election and maybe the electiom tfe.
22 degree, and that was dealing with the trgptsasf 22 I mean, | can just honestly say that that<or
23 Mamadie Touré that have now been accepteziwgve 23 objective. But | mean, this is a complicatade with
24 asked a few weeks ago whether we would dikaake 24 a lot of evidence and witness statementsyandill
25 comments on those -- 25 need the time that we need.
Page 230 Page 232
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18:10 1 We said in our letter that we wouke: fio have 18:14 1 long time and we just had a nine-monthysince the
2 three months; you know, | maintain that. imkifor 2 merits hearing.
3 the second round, depending where we end e iyear, 3 So we had suggested, even with respéicete
4 but maybe for the second round, one montomething. 4 being only one round, we had suggested siksvieem
5 But this is kind of the timeframe that we havenind. 5 today for the post-hearing brief. Obviouslg parties
6 THE PRESIDENT: Fine. | think you've coveredth# 6 have had a long time to consider the evidesroe we
7 points. 7 don't think that it's necessary to wait sigaifitly
8 MR DAELE: Maybe just ... no, it's fine, thank yo8orry. 8 long.
9 THE PRESIDENT: You wanted to add something? 9 Three months would take us into late Juktee
10 MR DAELE: Yes, but I changed my mind. 10 second round would then clearly be aftestimamer, or
11 THE PRESIDENT: Okay, fine. You're entitled tmnge your 11 in all likelihood be after the summer. ltuebget
12 mind. 12 very complicated. And we're then fallingpi2019 for
13 Can | turn to the Respondent. 13 an award, and that is of some significanteam
14 MR OSTROVE: (In English) The hesitation is | eeknow if 14 So we would really suggest six weekdHerfirst
15 I'm speaking French or English; it's juskéep the 15 round, ideally with some page limitationsou¥e had
16 interpreters on their toes! For facility poses, 16 1,000 pages of written submissions, not ¢ogrihe
17 let's do this in English. 17 expert proceeding. So with then responsesgghe
18 Probably the most difficult question, 18 necessary time for translation, the few dagswe
19 Madam President, | think you asked is whetlegre 19 know is necessary, two or three weeks fort shply
20 comfortable waiting for a decision on adnfiiisy of 20 briefs thereafter would seem more than enagigén
21 the experts' report before filing the posirimeg 21 everyone's familiarity with the case.
22 brief. 22 On your next point, regarding what halsappen
23 My concern is, on the one hand, doulifegwork of 23 with the counterclaims, as mentioned in ooaikin
24 having to have two hypotheses, and the dahger 24 response to your request for our commentse wethe
25 again -- well, | don't want to prejudge ywigw. So 25 process of retaining Guernsey counsel. Wather
Page 233 Page 235
18:12 1 hypothetically, were you to decide thatrdport were | 18:15 1 surprised by the position taken by theiatnators
2 inadmissible, and had we filed post-hearingf®that 2 with respect to an ongoing proceeding. Soatlder
3 include commentaries about this evidencersp&sed 3 reserve comment on that, and we really waeddire --
4 with the testimony and all that, | would berxex that 4 we had requested 30 days. It's going todakeweek
5 you'd be left with something that in order-td you 5 or so to have counsel retained, and then we teget
6 then decided that it's inadmissible, we wdalde to be 6 them up to speed. So that would be helpful.
7 in a situation where the Tribunal would havextract 7 | don't think that affects the timing bét
8 all that information, set it aside, and | fear 8 post-hearing briefs too much, because oreittedl
9 procedural concerns being raised afterwards in 9 record there's really no, or very, very liglédence:
10 connection with certain post-award activities 10 I think it's only one expert witness whosilernce
11 So | think that it would be safer ancholer if we 11 really needs to be addressed on the merite of
12 were to have a decision on that in advaitat said, 12 counterclaim, whereas otherwise it's thesiffip of the
13 if the Tribunal were minded to really considew 13 coin in many ways.
14 important these things are in the overalgheof the 14 Transcript correction: | think that pgshdhe
15 evidence, we would be entirely in your hands. 15 parties can reach an agreement when we ecttev
16 You had our remarks in February regarding 16 drafts of the transcript, which I'm sure il
17 post-hearing briefs. We would have prefearel round 17 impeccable in French and English. So ifsheltight
18 of post-hearing briefs. We understand y@vvhat it 18 with counsel for Claimants, we can try arathe
19 certainly happens often, when there's oned,ahat 19 an agreement on how long that would take amcsee
20 people then make an application for a replgartain 20 them.
21 points. Were a second round truly limitety oo 21 Then cost submissions. We would cestaigtee
22 replying to things that a party felt were Igasling or 22 that something like a month after the last{hearing
23 otherwise in the first round, and were kept/ \short, 23 brief is submitted would give us time to gkbf our
24 we would not oppose a second round; but aggtim the 24 accounting in place in order to submit that.
25 qualification that this has been going orefeery 25 | would have a question whether you wovdat cost
Page 234 Page 236
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18:17 1 submissions -- it's a personal preferettzially just 1821 1 account is just also the size of our tebmean, this
2 a pure cost submission: here are the costsouti 2 is basically it. Also, if you look at theexttlance
3 detailed invoices and everything, especiallg case 3 list, we have two law firms on the other sidf@au
4 of this magnitude, as opposed to cost subonissihere 4 know, for us, we are restricted in the resesitbat we
5 one argues the merits of the cost allocathg.own 5 can dedicate to this case. It's just onbef t
6 view is the Tribunal has enough informationwttihe 6 elements that should be taken into accoumtiirview.
7 case, how it's been argued, the strengtheqgidints, 7 THE PRESIDENT: If we were to say two months frimay --
8 that you wouldn't require further argumentkoacd 8 and the Tribunal would give its decision oa th
9 forth between the parties on that. But thass 9 disqualification/admissibility promptly, buti$ true
10 a proposition. 10 that you can start working without havindécause
11 THE PRESIDENT: Thank you. 11 there are many other issues -- that woule gs/--
12 There is one part on which | have notdhéze 12 MR OSTROVE: 27th May would be a Sunday. Iféres
13 Claimants, the sequence of the disqualibcati 13 3lst May ...
14 decision, on which your opponents have esprba view. 14 THE PRESIDENT: End of May? Mr Daele, is thait's not
15 MR DAELE: I think we share the same opinion, #rat it 15 the three months that you wished, but ittdaro
16 would probably be better to first deal wiik t 16 MR DAELE: It's like the glass is half-empty alffull!
17 disqualification issue. Personally | woutd mind, 17 (Pause) 31st May is the Thursday.
18 for example, or | would not object to thebtmal 18 THE PRESIDENT: Yes.
19 informing the parties first of its, let's sayinciple 19 MR DAELE: If we could get the weekend of 1steuand file
20 decision, or the outcome, and then maybe date 20 on 4th June?
21 following up with the reasoning, if that assist or 21 MR OSTROVE: Isitreally necessary, Mr Daeleruio our
22 speed up the process. Again, we are notthere 22 first weekend in June, knowing that work exsato fill
23 unnecessarily delay the proceedings. Butwesvould 23 the time limit?
24 suggest that, let's say, the clock staksticfrom 24 THE PRESIDENT: It's either your weekend or theso ...
25 the moment we have the principle decisiothef 25 MR DAELE: We would appreciate 4th June, on ttentihy.
Page 237 Page 239
18:19 1 Tribunal. 18:24 1 MR OSTROVE: That's fine.
2 THE PRESIDENT: Fine. Would this be agreeablénéo 2 THE PRESIDENT: Then we would have the seconddoun
3 Respondent as well? You would receive a aecn 3 I think the second round should indeed bedichio
4 disqualification/admissibility without reasomasd that 4 matters that you consider absolutely needtatted,
5 would trigger the beginning of the deadlinastfie 5 either because they have not been broughtebefdhe
6 post-hearing briefs, and the reasons woufidduk 6 like; not a systematic rebuttal of everythingcause
7 later on. 7 otherwise we duplicate the briefs.
8 MR OSTROVE: Well, I'm certainly fine with the idef just 8 So you had different wishes. Three weehksld be
9 a pure decision first, with reasons to follo@ausing 9 the end of June.
10 a further delay before the time starts rugioin the 10 MR DAELE: We could do the Monday, 2nd July?
11 post-hearing briefs submission doesn't regém 11 THE PRESIDENT: Is that fine with the Respondent?
12 necessary, given the quantity of informatibeady 12 MR DAELE: That's four weeks after the first rdun
13 available from last May and June's hearifigthink 13 THE PRESIDENT: Yes.
14 that the parties have to wait to start diggin with 14 MR OSTROVE: That is fine with us.
15 a deadline in mind, in order to understandtivr or 15 THE PRESIDENT: That's fine. Good.
16 not we are including the authenticity evideaeems 16 MR OSTROVE: We would really request some kindaifial
17 a tad exaggerated. 17 even page limit on that.
18 THE PRESIDENT: Fine. So | think what we essgiytneed 18 THE PRESIDENT: No, | come to this now.
19 to do now -- and I look at the clock -- isagree on 19 Page limits. One way of doing it is teotimit
20 the time limits for the post-hearing brief. 20 the first, but strictly limit the second BridBut we
21 MR DAELE: Maybe if | may just add one thing &lation to 21 can also limit both. | just don't really knavhere to
22 that. It was actually the thing | was thimkibout 22 place the limit. Is it 100 pages? To mest{hearing
23 telling you, and then | changed my mind. Buw | hear 23 brief of 100 pages is already quite long, @orttise
24 Mr Ostrove, | will say it any event. 24 briefs are often more effective than longe Is
25 One of the things that we would likeaket into 25 100 pages something? Because you said 7Batas
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18:26 1 enough. 1829 1 not sure whether I'm not complicatinggkiby saying
2 MR DAELE: For the second round or the first rotind 2 that.
3 THE PRESIDENT: No, I'm speaking of the first rdun 3 MR LIBSON: We did have a representative fromréziver
4 MR DAELE: 100 pages? No. Well, definitely ifiiicludes, 4 here, but he's had to go home. We don't kbatv,
5 for example, the material on the Mamadie Touré 5 I think it can't wait until the post-hearing think
6 transcripts, | don't think that is enoughrsBaally, 6 for all parties it needs to be clarified.
7 I would go for the first suggestion, and d@at there 7 THE PRESIDENT: Would it be better to have a tlimgt in
8 is no limit on the first round; and then ogoca've 8 three weeks or so for the Respondent to tgiasition?
9 seen what was actually filed, once we filefitst 9 MR OSTROVE: Yes, we agree that it would be betier
10 briefs, then impose a limit for the seconahid) 10 clarify this situation, to the extent we csopner
11 because then at least we've seen what wealldre 11 rather than later.
12 about, instead of imposing a deadline omé.li 12 THE PRESIDENT: It does leave us more time, Bedaere
13 | do not oppose the idea, so ... 13 are things to be done as a result of whatbeer
14 THE PRESIDENT: You do not oppose the idea oftéition? 14 position is.
15 MR DAELE: Of the second round. 15 MR OSTROVE: On our side as well, because evammaisg that
16 THE PRESIDENT: Of the second round. 16 the legal determination were that there waisspension
17 MR DAELE: But | would suggest that we imposet fhrait 17 of the ongoing counterclaims, there is aigion that
18 once we've seen the length of the first sakiom. 18 an application can be made to the courfttthit.
19 MR OSTROVE: One would like to be able to rely-eand 19 So it would be better that if we knew we teado in to
20 | don't direct this comment to opposing celins 20 court in Guernsey, we would have time tohaad. t
21 | direct it as much to ourselves -- one wdildel to 21 THE PRESIDENT: | think you mentioned in youtdet
22 rely on the good sense of counsel, who hasedithe 22 30 days; is that right?
23 President of the Tribunal say, "Keep it shidst 23 MR OSTROVE: That is what we had requested.
24 better". But getting some direction that adtually 24 THE PRESIDENT: If we would say three weeks froow,
25 constrain us to be focused and useful toijou, 25 17th April, is that a good ...
Page 241 Page 243
18:27 1 100 pages seems too short, 125 pagesyéal by 18:31 1 MR OSTROVE: 17th April seems fine.
2 something like a 40-page maximum second rownd|d 2 THE PRESIDENT: Good. And then I'm not clear wikahe
3 seem to be more than sufficient to summarlserevkey 3 next step, whether we need to submit thieeo t
4 elements fit into different arguments. 4 administrator or whether you want to comment.
5 THE PRESIDENT: | had in mind something like 40 tlee 5 MR LIBSON: I'm not sure what we are actually sktheg
6 second. Maybe we could go a little bit higteerthe 6 for, because | think it may require an apfiticato
7 first one, like 150 pages or so. 7 the Guernsey court --
8 | must say that having to keep it shabdbrces 8 THE PRESIDENT: Yes.
9 one to select what you bring forward. Itteealthy 9 MR LIBSON: --in relation to the issues that Msttve
10 discipline. It's a difficult one, but it'daalthy 10 wants to raise, which would be then govebnethe
11 discipline. And you are very experiencedoth sides, 11 timetable in the Guernsey court. And it Wl for the
12 so | have no doubt that you can do this meite well. 12 administrator to reply to the issues in the@sey
13 MR OSTROVE: | have no doubt that | will regreg mords 13 court rather than in this jurisdiction, Irtki
14 today at a later time. 14 THE PRESIDENT: Absolutely, yes.
15 THE PRESIDENT: No, | increased your limitationit50. 15 MR LIBSON: The knock-on effect then may havééo
16 | turn to Mr Daele, who doesn't look veappy. 16 addressed within this jurisdiction, but the
17 No, now he laughs! 17 determination may have to first come in the@sey
18 MR DAELE: Ithink it's fine. We will try to cornnce the 18 court.
19 Tribunal, and so it's not about writing aswnpages as 19 MR OSTROVE: It may be premature. | think if siomit our
20 possible. So we'll go for the 150. 20 position on the 17th, so for example it wasinitial
21 THE PRESIDENT: Appreciated. 21 understanding that there is no extraterat@ffect
22 The question of the receivership anceffexts, 22 of that and we don't think that the Guerrsmyts have
23 can this be dealt with in the post-hearingfsior 23 any jurisdiction over this Tribunal, so ityrze our
24 does it have to be dealt with before, bypaisse 24 submission to this Tribunal that it shouldgly ignore
25 exchange? That is what | suggested firstthaun I'm 25 the administration proceedings and proceeghich
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18:32 1 case it may be that BSGR or the admin@savant to 18:36 1 MR OSTROVE: There is a narrow scope of issaeshich we
2 make submissions to this Tribunal about wheth@ot 2 are able to agree!
3 it has the authority to do that. Or it mayttme we 3 THE PRESIDENT: Can | suggest 14th September® ifise
4 ourselves decide, after looking at it, thathaee to 4 done, and | incorporate it in the order. dtfEriday.
5 make an application to the Guernsey courtahich 5 The 21st? The 14th?
6 case we'll do that, as necessary. So I'dtbate 6 MR DAELE: Yes, the 14th is fine.
7 prejudge that before we've taken counsel. 7 THE PRESIDENT: The 14th is fine.
8 THE PRESIDENT: I think the best way of doing tisiyyou 8 The transcript corrections: you will agesesoon
9 make your submission on 17th April, and thibdmal 9 as you get them. You get the transcriptstia@audio;
10 then decides whether it needs to hear yonhatever 10 there is audio as well, right? And then #hote set
11 the appropriate action is. 11 atime, in case there is disagreement omizagytfor
12 MR LIBSON: That's agreed, thank you. 12 you to raise it? Or do you want to agreeranmmunsel?
13 THE PRESIDENT: There was a question about the ¢f cost 13 MR DAELE: | would say maybe somewhere in the efokext
14 submissions. | think the Tribunal could htsfied 14 week or something. We need to review, andtdster
15 with a statement of the costs incurred bygat, 15 and some of us will be away.
16 without detailing every invoice, which is yeedious 16 THE PRESIDENT: Yes.
17 and not necessarily helpful. We don't nbed t 17 MR DAELE: So maybe by next week, Friday or sdimet
18 supporting documentation. 18 THE PRESIDENT: That is fine. That is 6th April.
19 But then the other side could have d brie to 19 MR OSTROVE: That's fine with us again, assurtiireg we do
20 comment. In case one party thinks that thers 20 like we did last time, which is: in this hiegr, most
21 costs on this item are unreasonable or eg,dbuld 21 of the testimony and pleadings and discussiare in
22 then raise this and we would take it intosoderation. 22 English, so we won't correct the French tedioss;
23 And that would be a deadline that would felthe 23 but the parts that were done in French, wetworrect
24 2nd July second round. 24 the English translations. Which is what veelalst
25 How much time would you like then? Efduy 25 time, where only the actual language spo#ifid.
Page 245 Page 247
18:34 1 or..? (Pause) 18:38 1 THE PRESIDENT: Yes. It should be easier,it@dnuch
2 MR OSTROVE: Unless the Tribunal thought thatiigint be 2 shorter as well.
3 able to issue an award within a month or thihe 3 Fine. That is all on my list. Is therg/éing
4 final post-hearing brief, then even if we veghto 4 that | forgot? No.
5 submit the cost submission in September yibatd 5 Please make sure that all the different
6 be -- 6 presentations and materials that you have diséul
7 THE PRESIDENT: You could do so, absolutely. 7 the hearing are transmitted by electronic wrail
8 MR OSTROVE: Of course, if you thought you wouket gour 8 uploaded on Box, because I'm not sure evexythias
9 award out in August, that would be fine withas well, 9 done electronically.
10 in which case we would accelerate our cdzngsion. 10 Nothing further? No. Anything on thai@iants'
11 We're entirely in your hands, Madam President 11 side?
12 THE PRESIDENT: | know that this case has beewlipg for 12 MR DAELE: No, except that | would like to thatfie
13 a long time, and the Tribunal will endeavimube 13 Tribunal and all the experts and the peapi¢hie
14 diligent and render an award as soon astpesdt is 14 translation, and obviously counsel on therogide;
15 true that the matters are complex, and trerenany 15 and also Mr Garel for installing the gregtithat
16 issues and there's a lot of materials, andlseeneed 16 I've been looking at, but that we haven'tius®o
17 to do a serious job and not just give rougtige. 17 thanks, everyone.
18 So you have to take all this togethed,iameans 18 MR GAREL: On that topic, I'm going to talk offe record
19 that we can allow you to file your cost sutsions in 19 about that portion. There were two instances
20 September if that is preferable. 20 THE PRESIDENT: Anything further on Respondesitie?
21 MR DAELE: Yes, | think so. | think we will bébke, maybe 21 MR OSTROVE: Nothing from our side, other th&eWiise to
22 just the parties among themselves, to magtezean 22 thank all the members of the Tribunal, theeets,
23 maybe a deadline somewhere in Septembhinki we 23 opposing counsel, interpreters and courtrterso
24 will manage to sort something out. 24 Thank you very much.
25 THE PRESIDENT: You will do this, I'm sure. 25 THE PRESIDENT: So it remains for me to reciptedhe
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18:39 1 thanks. It was an intense hearing, dhdrlk you very
2 much all for your cooperation. | would aléeIto

3 thank the court reporters and the interpretene had
4 quite a strenuous job, and who stayed witllus

5 through the hearing.

6 So that allows me to close this hearird)aish

7 everyone a good rest now and a good trip home.
8 (6.40 pm)

9 (The hearing concluded)
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