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L INTRODUCTION

A. Structure of this Defence on Appeal

1. In its judgment of 20 April 2016, the District Court in The Hague ("District Court") set
aside the Yukos Awards on account of the lack of a valid arbitration agreement within the
meaning of Article 1065(1)(a) DCCP (“Judgment”).! HVY has put forward grounds for
appeal against this judgment. In this Defence on Appeal, these grounds for appeal will first
be addressed.

2. The Tribunal deemed itself competent because according to the Tribunal Article 26 of the
Energy Charter Treaty (“ECT” or "Treaty") entailed an offer from the Russian Federation
to submit the dispute of HVY with the Russian Federation to arbitrators. The District Court
rightly held that the Russian Federation is not bound by the arbitration clause of Article 26
ECT in relation to this dispute, since the Russian Federation never ratified the ECT. Nor
did the ECT enter into force from the Russian Federation's point of view. As a Signatory,
the Russian Federation only undertook to provisionally apply the ECT to the extent that
provisional application is not inconsistent with its national law. The District Court ruled
that arbitration is inconsistent with Russian law, infer alia because public-law disputes
according to Russian law are not arbitrable. The consequence is that the Russian Federation
never agreed to arbitration. The Russian Federation will explain that the District Court's
conclusion is correct and will also demonstrate that HVY’s grounds for appeal against the

Judgment are unfounded. The Judgment of the District Court must be upheld.

3. Subsequently the factual background of the dispute will be discussed. These are important
for the various grounds for setting aside and will be described in an continuos story for the

sake of clarity.

4, In the following chapters, the Russian Federation will discuss the grounds for setting aside
that were advanced in the first instance. The Court of Appeal can, but is not obliged to,
confine itself to hearing the Appellant’s grounds for appeal. It may also, either immediately

or in addition or instead, hear and rule on the respondent’s other grounds of action still

Meanwhile, the District Court in Brussels has expressly recognised the correctness and validity of the
Judgment. According to the District Court in Brussels the fact that the Judgment was not irrevocable yet
did not stand in the way of this. See District Court Brussels 8 June 2017 (Exhibit RF-296).
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remaining as a result of the devolutive effect of the appeal proceedings.” In the unlikely
event that this Court of Appeal first addresses HVY's grounds for appeal and is of the
opinion that the provisional application of the ECT does not stand in the way of the
Tribunal's jurisdiction, the other grounds for setting aside will be discussed again on the
basis of the devolutive effect of the appeal. In addition, HVY's arguments advanced in its
Statement of Rejoinder and Pleading Notes, which have not yet been contested in writing,
will be discussed. Naturally, this does not alter the fact that everything the Russian
Federation has argued in the first instance must be included in the context of the devolutive

effect.

5. The Defence on Appeal will be concluded with, inter alia, an Offer of Proof, the
Conclusion, a List of Defined Terms, a List of Sources, a List of Expert Opinions and a

List of Exhibits.

6. The Russian Federation maintains everything it stated in the first instance and adds new
evidence in this appeal. Insofar as necessary, it refers to the offers of evidence made in the

first instance and in this Defence on Appeal.

B. Anticipation of the legal framework under Article 1065(1)(a) DCCP

7. Based on Dutch procedural law, HVY bears the burden to demonstrate that there is a valid
arbitration agreement. If HVY cannot provide this incontrovertible evidence and doubts
remain, the Yukos Awards must be set aside on account of the lack of a valid arbitration
agreement. The fact that HVY were defendants in the first instance does not alter this.
HVY were claimants in the Arbitrations and had to prove the existence of the arbitration

agreement. That position does not change in these Setting Aside Proceedings.

8. Another procedural rule is that HVY's grounds for appeal that are in conflict with what the
Tribunal has ruled cannot succeed. HVY cannot attack rulings of the Tribunal that are
displeasing to them, because only positive rulings on jurisdiction can be addressed in
setting aside proceedings. After all, this Court of Appeal may only assess whether the
Tribunal has assumed jurisdiction on the correct grounds. Jurisdictional grounds rejected
by the Tribunal cannot be reconsidered. Nor can this Court of Appeal put a different

ground for jurisdiction under the arbitral award. The legal system does not offer room for

See, inter alia, Bakels et al., Asser Procesrecht 4, Hoger beroep, no. 134. See also Snijders/Wendels,
Civiel appel, no. 218.
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10.

1.

12.

13.

this. The court can only assess and then reject or allow the claim for setting aside. This is
different than in the chain District Court - Court of Appeal - Supreme Court, where the

judgment or ruling can be adjusted by a higher instance in a variety of ways.

C. Summary of the main arguments Article 45 ECT (Jurisdiction Ground 1)

It has not been contested that the ECT never entered into force for the Russian Federation.
After all, the Russian Federation never ratified or approved the ECT. It was merely a
Signatory and was not a Contracting Party. For a Signatory the ECT is possibly
provisionally applicable. The scope of the provisional application is explicitly limited
pursuant to Article 45 ECT and depends on the Signatory's national law: “fo the extent that

such provisional application is not inconsistent with its constitution, laws or regulations.”

The Russian Federation never agreed to provisionally apply Article 26 ECT. The District
Court correctly followed this position and correctly held in accordance with the rules of
interpretation for treaties of Article 31 VCLT that the only correct interpretation of Article
45(1) ECT 1is that the Russian Federation “was only bound by the treaty provisions

reconcilable with Russian law”.

The District Court rightly held that arbitration about this dispute on the basis of Article 26
ECT is inconsistent with the Russian constitution, laws or regulations: In this context the
District Court held that the provisional application of Article 26 ECT is inconsistent with
the principle of the separation of powers laid down in the Russian constitution. Moreover,
arbitration is contrary to Russian law because tax and expropriation disputes under Russian

law cannot be settled by arbitration.

HVY and the experts they engaged have not advanced any material based on which the
District Court’s conclusion can be disproved. Instead, HVY elaborately discuss (i)
arguments already expressly dismissed by the Tribunal and (ii) newly conceived
arguments. Such arguments — which needlessly complicate matters — cannot be addressed

in these setting aside proceedings.

D. The backgrounds:; known and new facts and evidence

The chapter about the backgrounds discusses issues including the illegal acquisition of the
Yukos shares (the “Investment”) in the Russian Federation in 1995 and 1996 by Russian

Oligarchs (the Russian nationals who created, own, and control HVY) through deceit,

10
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14.

15.

collusion, the concealing of identities, bribery of the Red Directors, and other violations of
the law; the recognised status of HVY as sham companies without any activities in the
country of incorporation or elsewhere; the use of HVY by the Russian Oligarchs for a wide
spectrum of illicit purposes, including to pay hundreds of millions of dollars in bribes to
the Red Directors through sham contracts concluded by YUL, to channel the Oligarch’s ill-
gotten riches (including the illegally-obtained Yukos shares and illegal profits) out of the
Russian Federation, to evade taxes on a large scale; and the continuous control of the
Oligarchs over HVY and all group companies in the web of the Yukos group up to the
trustees in the trusts that never had a say in the matter, as new evidence has demonstrated

beyond doubt.

It also discusses how Yukos evaded taxes on an unprecedented scale under the Russian
Oligarch's management, as confirmed by the ECtHR in two decisions of 2011 and 2013.
Furthermore, it discusses how, via RTT (the secret in-house trust office of the Russian
Oligarchs), the Russian Oligarchs maintained the web of companies, shifted it, had it
disappear and controlled by straw men to conceal their illegal practices from the Russian
Government (including the tax department) and the minority shareholders. A lot of new
evidence has since come to light because the auxiliary persons of the Russian Oligarchs,
such as Mr. Godfrey and Mr. Feldman, are now conducting proceedings against each other,
as a result of which the true history has slowly been revealed. The witness statements are
revailing and it has been established at this time that HVY have made false statements in
the Arbitrations and had false statements made on their behalf. They therefore knowingly
used false statements. This continued even before the District Court and even now before

this Court of Appeal, as the Russian Federation demonstrates in this Defence on Appeal.

E. The other grounds for setting aside

As stated above, this Court of Appeal may also, either immediately or in addition or
instead, hear and rule on the respondent’s other grounds of action still remaining as a result
of the devolutive effect of the appeal proceedings. In the unlikely event that this Court of
Appeal first addresses HVY’s grounds for appeal and finds that the District Court wrongly
set aside the Yukos Awards on the basis of its interpretation of Article 45 ECT and the
consequence lack of jurisdiction of the Tribunal, the below grounds for setting aside will be

discussed again on the basis of the devolutive effect of the appeal proceedings.

11
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16.

17.

18.

19.

20.

(a) HVY are not Investors and have not made an Investment within the
meaning of Article 1(6) and (7) ECT (Jurisdiction Ground 2)

The Tribunal wrongfully applied both Article 1(6) ECT and Article 1(7) ECT, as the ECT
does not apply to HVY because they are not “Investors”, nor does it apply to their shares in

Yukos because they do not qualify as an “Investment” within the meaning of the ECT.

The Tribunal wrongly held that HVY are “Investors” — a view wrongly formed, in part,
because HVY withheld evidence and made numerous misresepresentations concerning
their identities. Since the Russian Oligarchs have full control over HVY and the full
economic ownership of their Yukos shares, it is therefore a dispute between Russians and
the Russian Federation. That is a U-roundtrip, i.e. an A-B-A dispute. The ECT provides no
protection for disputes of a national against its own State. The ECT only protects foreign

investors, which does not include the Russian Oligarchs controlling HVY.

The Tribunal also wrongly held that there was an "Investment" even though HVY did not
invest any foreign capital in the Russian Federation. HVY obtained the Yukos shares
through a web of related-party transactions involving shell companies all owned and
controlled by the Russian OligarchsHVY never made any economic contribution to the
Russian Federation, and indeed were used by the Oligarchs to unlawfully channel billions
of dollars out of the Russian Federation. It furthermore follows from international law, but
also from rules of Dutch public policy, that an Investment that was obtained illegally is

never protected.

Since there was not any valid agreement to arbitrate with Russian nationals — fake foreign
investors — over reinvested laundered funds — fake investments — the Yukos Awards must

be set aside pursuant to Article 1065(1)(a) DCCP.

(b) HVY's claims concern allegedly unlawful taxation measures and not
taxes, and therefore fall outside the scope of the ECT pursuant to Article

21 ECT (Jurisdiction Ground 3)
The Tribunal wrongly assumed jurisdiction for HVY's claims with regard to the Russian
Federation's taxation measures. The measures of the Russian Federation, which have been
contested by HVY, qualify as taxation measures within the meaning of Article 21(1) ECT.
Under the carve-out of Article 21(1) ECT, such measures fall outside the scope of the ECT
and thus also outside the scope of the arbitration clause in Article 26 ECT. These “carved

out” taxation measures of the Russian Federation are not brought back within the scope of

12
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21.

22.

23.

24.

25.

the ECT by the “claw-back” for expropriating taxes included in Article 21(5), because the
concept of “taxes” in Article 21(5) does not include enforcement and collection measures.
As HVY complain about the Russian Federation's enforcement and collection measures,

the claw-back of Article 21(5) ECT does not apply.

Since there was no valid arbitration agreement, the Yukos Awards must be set aside

pursuant to Article 1065(1)(a) DCCP.

(©) Failure to comply with the mandate

The Tribunal failed to comply with its mandate on several points, which violations, either
jointly or separately, must lead to the setting aside of the Yukos Awards pursuant to Article

1065(1)(c) DCCP.

First, the Tribunal, in violation of the mandatory instruction of Article 21(5) ECT, refused

to submit the tax disputes to the competent tax authorities referred to in that Article.

Second, the Tribunal applied its own, novel, unexpected and unforeseeable methodology

when calculating Yukos’ equity value and the dividends allegedly lost by HVY. Both the
valuation dates and the calculation methods were not known to the parties and did not
follow from what was on the table. Since the Tribunal did not allow the parties to express
their opinion before applying its own method, the determination of the damages qualifies

as an inadmissible surprise decision. This is also contrary to public policy.

Third, it turns out a “fourth arbitrator”, Mr. Valasek, who had been presented as the
“assistant” of chairman Fortier, has not acted as such and was involved with the substantive
decision-making process of this case. Mr. Valasek spent a disproportionately large number
of hours on the Final Awards in relation to the arbitrators themselves and the two
secretaries (for which he charged almost one million Euros). This shows that Mr. Valasek
made a contribution of a legally unauthorised size to the contents of the Final Awards. This
legally unauthorised contribution is also reflected in independent studies by two linguistic
experts. These studies show that it is more than 95% certain that Mr. Valasek alone wrote
half or more of three chapters crucial to the outcome of the Arbitrations. The arbitrators
must perform their task personally and not leave it to an assistant. Moreover, the Tribunal
was not properly constituted because of this legally unauthorised contribution by Mr.
Valasek, a “fourth” arbitrator. The Yukos Awards should be set aside for this reason as

well, pursuant to Article 1065(1)(b) and (c) DCCP.

13
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26.

27.

28.

29.

30.

(d) Violation of the duty to state reasons

Moreover, the Tribunal also violated its duty to state reasons in various crucial decisions,
which violations, either jointly or separately, must lead to the setting aside of the Yukos

Awards pursuant to Article 1065(1)(d) DCCP

First, in determining the damages, the Tribunal failed to provide a well-founded
justification for its self-conceived loss calculation methodology because it based this partly

on grounds it rejected itself.

Second, the Tribunal ruled, completely incomprehensibly, that there was "not any
evidence" that the Mordovian entities were sham companies. In the Arbitrations, however,
an abundance of evidence was submitted of the sham character of the quasi-independent
“trading partners” formally established in Mordovia but managed entirely from Moscow by
Yukos, whereas, on the basis of identical evidence, the Tribunal furthermore ruled that
fraud had been committed with the sham companies in Lesnoy and Trekhgorny. The
Tribunal furthermore disregarded the ECtHR, which ruled on the basis of the evidence that
had also been submitted to the Tribunal that all trading companies, including those in
Mordovia, were sham companies and that the tax assessments imposed as a result were
justified. Based on its incomprehensible finding, the Tribunal ruled (i) that the Russian
Federation did not intend to collect taxes but intended to bring about Yukos' bankruptcy,
(ii) there was expropriation under Article 13 ECT and (iii) the carve out of Article 21(1)
ECT did not apply.

Third, the Tribunal speculated on what the Russian Federation might have done, instead of
assessing what the Russian Federation actually did. At different instances decisive for its
decisions, the Tribunal concluded that even if Yukos had acted in accordance with the law,
the Russian Federation would have found another improper ground for imposing fines and

letting Yukos go bankrupt.

Fourth, the Tribunal's opinion that the shares in YNG, which operated Yukos’ largest
production facility, were sold for a price “far below” their fair value is contrary to the
Tribunal's own valuation of Yukos as a whole. The realised value for the YNG shares was

in fact USD 300 million higher than the fair value of YNG calculated by the Tribunal.
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31.

32.

33.

34.

(e) Contrary to public policy

Finally, the Yukos Awards should be set aside on each of the following grounds for being
contrary to public policy pursuant to Article 1065(1)(e) DCCP.

The Tribunal violated the right of both parties to be heard and equality of arms by
rendering an impermissible surprise decision on the calculation of the damages and by
disregarding the mandatory obligation to refer the issue to the competent tax authorities

pursuant to Article 21(5) ECT.

In addition, the Tribunal based considerations underlying its decisions (i) on its own
speculations about what the Russian Federation might have done rather than what it
actually did, (ii) on its own views on what Russian law should have provided rather than on
what Russian law actually entails, and (iii) on its own speculation that the YNG auction

was manipulated because the YNG shares were sold for a price “far below” their fair value.

Lastly, the contents of the Yukos Awards violate fundamental mandatory rules of Dutch
law. In the present case, HVY, the Russian Oligarchs and Yukos (the latter two are rightly
mentioned by the Tribunal in many places in the Yukos Awards in one breath with HVY)
have committed extensive fraud, collusion, bribery and money laundering since the
beginning of the acquisition of the shares in Yukos, and continued to do so thereafter until
the present proceedings. In various places, the Tribunal turned a blind eye to this or used
incomprehensible reasoning to circumvent this. The result of the Yukos Awards —
rewarding HVY and therefore the Russian Oligarchs, who are the actors in the process of
illegal acts and who falsely obtained the Yukos Awards through HVY — is contrary to
fundamental values and standards of both Dutch and international law. The Dutch court

must prevent this serious violation of public policy by setting aside the Yukos Awards.
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II. GROUND FOR SETTING ASIDE 1 - NO VALID ARBITRATION AGREEMENT
(ARTICLE 1065(1)(A) DCCP)

Essence of the reasoning

The Russian Federation did not consent to the arbitration scheme of Article 26 of the
Energy Charter Treaty (“ECT”, the “Treaty”), While the Russian Federation did sign
the Treaty, it never ratified it. Accordingly, the Treaty never entered into force for the

Russian Federation (section I1.B(a)).

Nor did the Russian Federation consent to the provisional application of Article 26 ECT
on the basis of Article 45 ECT.

e The provisional application under Article 45 ECT is restricted, namely “fo the
extent that such provisional application is not inconsistent with its constitution,
laws or regulation”. The District Court rightly concluded that the Russian
Federation “was only bound by the Treaty Provisions that are consistent with
Russian law” (section I1.B).

e Arbitration of this dispute on the basis of Article 26 ECT is inconsistent with the
Russian constitution, laws and regulations (section II.C):

The District Court correctly ruled that the provisional application of Article 26
ECT is inconsistent with the principle of the separation of powers laid down in the
Russian constitution (section I1.C(b));

The District Court correctly ruled that arbitration is inconsistent with Russian laws
because tax and expropriation disputes are not arbitrable (section II.C(c)).

It is inconsistent with Russian laws for shareholders to bring their own claims in

connection with damage caused to the company (section I1.C(d)).

HVY’s Statement of Appeal primarily pertains to (i) already explicitly rejected
arguments by the Tribunal and (ii) newly devised arguments. Those parts of the
Statement of Appeal make this case needlessly complicated. They are irrelevant to the
assessment of this dispute. The arguments and grounds for appeal of HVY that should

not already be disregarded on procedural grounds should in any event be rejected on

substantive grounds (section I1.D, IL.E).
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35.

36.

37.

A. Introduction

A State’s consent to arbitration must be clear, unambiguous and voluntary.” The key
question in these proceedings is whether such clear and unambiguous consent by the

Russian Federation can be derived from the arbitration clause of Article 26 of the ECT.

A government representative of the Russian Government signed the ECT. However, the
Treaty was never approved or ratified by the Russian Parliament.* Consequently, the
Russian Federation merely qualifies as a Signatory, not as a Contracting Party.’ The Treaty
did not enter into force for the Russian Federation.® The Russian Federation has only
applied the Treaty provisionally. The scope of the provisional application of the Treaty was

explicitly limited in the Treaty itself.

In this case, the District Court in The Hague ruled that the Russian Federation did not
consent to arbitration under the terms of Article 26 ECT. That Judgment of the Court is the

key element in these appeal proceedings. HVY’s Statement of Appeal raises numerous new

Compare in this context Article 1020 of the Dutch Code of Civil Procedure ("DCCP"). See also Snijders
2011, Article 1020 DCCP annotation 1: "In light of Article 6 ECHR and Article 17 of the Constitution, the
choice for arbitration must be unambiguous and voluntary for it to be legally valid. A concrete
arbitration must therefore be based on an agreement between the parties that is aimed at arbitration.
This requirement can also be found in Articles 1020 and 1065(1)(a) DCCP." The International Court of
Justice held in Bosnia-Herzegovina v Yugoslavia, ICJ Order of 13 September 1993 (R-199), § 34
(http://www.icj-cij.org/docket/files/91/7311.pdf) that there must be an "unequivocal indication" of a
"voluntary and indisputable" consent. See also the NAFTA case Fireman’s Fund v. Mexico, ICSID Case
No. ARB(AF)/02/01, Decision on the preliminary question, 17 July 2003, § 64
(http://www.italaw.com/sites/default/files/case-documents/ita0330_0.pdf) "/a claimant] is not entitled to
the benefit of the doubt with respect to the existence and scope of an arbitration agreement." See also
Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on
Jurisdiction, 8 February 2005, § 198 (RME-1007; Exhibit RF-03.2.C-2.1007) ("an agreement [to
arbitrate] should be clear and unambiguous."); Daimler Financial Services AG v. Argentine Republic,
ICSID Case No. ARB/05/1, Award, 22 August 2012, § 175 (Exhibit RF-81): ("it is not possible to
presume that consent has been given by a state. Rather, the existence of consent must be established. (...)
What is not permissible is to presume a state’s consent by reason of the state’s failure to proactively
disavow the tribunal’s jurisdiction. Non-consent is the default rule; consent is the exception."); see also
National Gas S.A.E. v. Arab Republic of Egypt, ICSID Case No. ARB/11/7, Award, 3 April 2014, § 117
(Exhibit RF-73) "Consent always is the essential condition precedent to arbitration and, indeed, to any
Jform of consensual adjudication".

Article 12, 14(1)(a), Vienna Convention on the Law of Treaties (hereinafter "VCLT"). For brevity's sake,
only "approval" or only "ratification" will be referred to below, instead of "approval or ratification".

See the definition of Contracting Party, as included in the Treaty and cited by the District Court in ground
3.1 of the Judgment. The Russian Federation does not qualify as a "Contracting State". In 55 paragraphs
of their Statement of Defence, HVY have mixed up the terms of Contracting State and Signatory at least
123 times (see SoR, §§ 48 and 55). HVY alleged that the Russian Federation is a Contracting State. This
is incorrect, which they seem to have acknowledged in SoRej., footnote 34.

Judgment, ground 5.72. See also Article 39 ECT.
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topics for the first time in years. This is confusing, and it needlessly complicates the case
by diverting attention away from the points that are legally relevant. The core of the
Judgment — which is up for assessment in the appeal proceedings — can be summarized as

follows:
Introduction (ground 5.4)

The District Court states first and foremost that, according to established case
law, the claim for setting aside an arbitral award on the ground that a valid
arbitration agreement is lacking must not be reviewed with restraint. The District
Court rules that the burden of proof of the existence of a valid arbitration

agreement is on HVY.
Article 45 ECT (grounds 5.6-5.31)

The District Court recalls that the Russian Federation did not ratify the ECT.
Articles 39 and 44 ECT make it clear that the entry into force of the Treaty is

subject to ratification.’

"Article 39. Ratification, acceptance or approval

This Treaty shall be subject to ratification, acceptance or approval
by signatories. Instruments of ratification, acceptance or approval
shall be deposited with the Depositary.

Article 44, entry into force

For each state (...) which ratifies, accepts, or approves this Treaty
or accedes thereto (...)it shall enter into force on the ninetieth day
after the date (...) by such state (...) of its instrument of ratification,
acceptance, approval or accession. (...)"*

The District Court subsequently discusses the provisional application of the
Treaty in detail.” The scope of the provisional application is explicitly limited.

This follows from Article 45(1) ECT:

“Each signatory agrees to apply this Treaty provisionally pending
its entry into force for such signatory in accordance with Article
44, to the extent that such provisional application is not

8

Judgment, ground 5.6.
The District Court cited these and other relevant provisions in ground 3 of the Judgment.

Judgment, grounds 5.7 et seq.
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inconsistent with its constitution, laws or regulations.” (emphasis
added)

The District Court interprets Article 45 ECT in accordance with the rules laid

down in Articles 31 and 32 Vienna Convention on the Law of Treaties 1969
("VCLT")." It discusses the meaning of the terms in Article 45 ECT, the context
and the object and purpose of the Treaty in detail. It comes to the conclusion that
the Russian Federation "was only bound by the Treaty Provisions that are

. . . 1
consistent with Russian law".

The District Court did discuss the different arguments and objections of HVY in
its assessment. For instance, it extensively reasoned why it rejected HVY’s
position that a reliance on Article 45(1) ECT required a prior declaration as

included in Article 45(2) ECT."
Article 26 ECT (grounds 5.32-5.94)

The District Court rules that the arbitration clause laid down in Article 26 ECT,
from which the Tribunal derived its jurisdiction, is inconsistent with Russian

law."

To this end, the District Court considers, firstly, that HVY's claims relate to acts
under public law (tax assessments, collection measures etc.). The District Court
rules that Russian legislation does not allow disputes resulting from public-law

legal relationships to be presented to arbitrators.'*

Secondly, the District Court discusses the Russian Constitution in detail." It rules
that the power to enter into treaty obligations that deviate from Russian laws is
vested in the legislature. The District Court concludes that the Russian
Constitution and the principle of the separation of powers laid down therein
prevent a representative of the executive power from binding the Russian

Federation to Article 26 ECT.

Judgment, ground 5.9.

Judgment, ground 5.23.

Judgment, grounds 5.24-5.31.

Judgment, grounds 5.32-5.65.

See in particular Judgment, grounds 5.36-5.41.
Judgment, grounds 5.67-5.94.
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38.

39.

Final conclusion (grounds 5.95 et seq.)

The District Court comes to the conclusion that the Russian Federation never

made an unconditional arbitration offer through the signing of the ECT:

“5.95. The findings in this judgment lead to the final conclusion

that it follows from Article 45(1) ECT that the Russian Federation

had not bound itself to the provisional application of (the

arbitration regulations of) Article 26 ECT by the mere signature of

the ECT. The Russian Federation consequently never made an

unconditional offer for arbitration in the sense of Article 26 ECT.

As a result, the defendants’ ‘notice of arbitration’ did not form a

valid arbitration agreement.”
The District Court's decision will be discussed in detail in the following sections (see the
schematic overview on the next page). As a preliminary matter, it will be set out that the
ECT must be ratified for it to enter into force (see subchapter II.B of this Defence on
Appeal). After all, the Treaty prescribes that States must express their consent to be bound
by the Treaty through ratification. Subsequently, the interpretation of Article 45(1) ECT
will be addressed. The Russian Federation will explain that the District Court correctly
concluded that only treaty provisions that are consistent with Russian law must be applied
provisionally (see §§ 63 et seq.). In addition, the Russian Federation will show that the
District Court's interpretation is consistent with what the States had in mind during the
negotiations on the ECT. The District Court's interpretation is fully consistent with the
understanding of the Netherlands, the European Union and all of its current and/or former
Member States, representatives of inter alia the United States, Finland and Japan, those

who were involved in the negotiations regarding the ECT and the prevailing view in legal

literature (see §§ 106 et seq.).

In subchapter I1.C, it will be made clear that the District Court rightly ruled that arbitration
of HVY’s claims under Article 26 ECT is inconsistent with Russian law. In this context,
the Russian Federation will (once again) elaborate three independent arguments, which can

be briefly summarized as follows:

1.  The District Court correctly ruled that it is contrary to the principle of the
separation of powers laid down in the Russian Constitution and laws if the Russian
government were to unilaterally accept the provisional application of Article 26
ECT on behalf of the Russian Federation (see §§ 141 et seq.). Indeed, treaties
containing arbitration provisions, such as Article 26 ECT, need to be ratified.
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40.

2. HVY base their claims in the Arbitrations on the assertion that Russian tax
assessments and collection measures constitute an unlawful expropriation. The
District Court correctly ruled that it is inconsistent with Russian laws to arbitrate
such (non-arbitrable) tax and expropriation disputes (see §§ 188 et seq.).

3. HVY have instituted legal proceedings for a decrease in value or loss of their shares
as a result of damage caused to the company Yukos. It is inconsistent with Russian
laws to file such a “derivative” action (see §§ 242 et seq.).

Subchapter II.D and subchapter II.E will — lastly and for completeness’ sake — separately

address the different arguments and grounds for appeal of HVY. Subchapterll.D will
especially address the already rejected arguments by the Tribunal and entirely new
arguments first raised by HVY after twelve years of litigation. These arguments are largely
irrelevant to the assessment and should be disregarded on procedural grounds.
Nevertheless, the Russian Federation will explain that these arguments should also be

disregarded on substantive grounds. Subchapter IL.LE will address HVY’s grounds for

appeal.

B. The District Court interpreted Article 45(1) ECT correctly

The Russian Federation refers to:

Arbitrations:
HEL Interim Award Chapter VIIL.A marginal nos. 244-398
Setting aside proceedings:
Writ Chapter [V.C.b §§ 133-186
SoD Part I, Chapter 3.2.2 §§ 39-60
Part II, Chapter 2.1.2 §§ 103-190
Part II, Chapter 2.1.4 §§ 267-313
SoR Chapter I1I.C.c §§ 63-110
SoRej Chapter 2.2 §§ 20-145
RF Pleading Notes Chapter III §§ 9-26
HVY Pleading Notes Chapter 1.2.2 §§ 46-63
SoA Part I, Chapter 4 §§ 228-413

Primary exhibits:

Arbitrations:

RF-352 Joint Statement by the EC, the Council and the
Member States on the interpretation of Article 45
ECT

C-924 Report Charter Conference

RF-843 Interpretation Article 45 ECT, Japanese government

Setting aside proceedings:

RF-27 Interpretation Article 45 ECT, R. Lefeber (VU)

RF-31 Interpretation Article 45 ECT, Finnish authorities

RF-38 Interpretation Article 45 ECT, Mr Bamberger

RF-249 Interpretation 45 ECT, fax Lise Weis

RF-272 Interpretation 45 ECT, fax Lise Weis

RF-239-RF-246 Documents concerning establishment of Russian

text of Article 45 ECT
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RF-D1
RF-D3

annexes HER-1-HER-5 Interpretation Article 45 ECT by Dutch authorities
Pellet Expert Opinion

Essence of the reasoning

The District Court interpreted Article 45(1) ECT correctly.

While the Russian Federation did sign the Treaty, it never ratified it. It is not a
Contracting Party. The Treaty never entered into force for the Russian
Federation (section (a)).

Article 45(1) ECT entails that signatories apply the ECT provisionally only

“to_the extent that such provisional application is not _inconsistent with_its

constitution, laws or regulations.” (section (b)).

The words “to the extent” in Article 45(1) ECT make clear that signatories
provisionally apply part of the Treaty. The District Court rightly concluded that
the Russian Federation “was only bound by the Treaty Provisions that are
consistent with Russian law” (section (c)).

This interpretation by the District Court is generally accepted. It corresponds to

the understanding of:

the Netherlands (section (d)(i));

the European Union and its then Member States (section (d)(ii));

the representatives of the United States, Italy, the United Kingdom, Finland and

Japan (section (d)(iii));

the Russian Federation (section (d)(iv));

important advisers and negotiators involved in the conclusion of the ECT (section

(d)(v));

the interpretation generally accepted in legal literature (section (d)(vi)).
Moreover, the all-or-nothing interpretation advocated by HVY attaches to
Article 41(1) ECT the absurd and unrealistic consequence that governments of
countless States acted in violation of their own laws by signing the Treaty

(section (e)).

(a) The ECT’s entry into force requires ratification
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41.

42.

Different phases can be distinguished in the formation of a treaty. First of all, the text of a

treaty is negotiated and I

¥ Government of the Netherlands
established definitively. The

. .
treaty is then signed. |[PEME==wr

However, the signing of a
treaty generally does not | The difference between sighing and ratification
mean that the treaty aCtually A number of steps need to be taken before a treaty enters into force. The states
enters into force for the involved first conduct negotiations. Once they reach agreement, the treaty is

signed. In the Netherlands, treaties require parliamentary approval. If
States involved. The entry parliament gives its approval, ratification will follow.

into force of a treaty
Signing: agreement between national delegations

Ordinarily requires the The negotiations that precede a treaty are conducted by delegations representing each of the states
involved, meeting at a conference or in another setting. Together they agree on the terms that will bind
Completion Of another phase. the signatory states. Once they reach agreement, the treaty will be signed, usually by the relevant

ministers. By signing a treaty, a state expresses the intention to comply with the treaty. However, this

In that phase, States eXpI'eSS expression of intent in itself is not binding.

their consent to the treaty
Ratification: approval of agreement by the state

through ratification. 16 Once the treaty has been signed, each state will deal with it according to its own national procedures. In
the Netherlands, parliamentary approval is required. After approval has been granted under a state’s
Ratification of a treaty is own internal procedures, it will notify the other parties that they consent to be bound by the treaty. This

is called ratification. The treaty is now officially binding on the state.

required under international

law if the treaty provides such (Article 14 VCLT)."

The distinction between signature and ratification is key in this case. This basic distinction

was clearly explained by the legislator at the time the VCLT was ratified.'® This distinction

This Defence on Appeal will use the terms "approval" and "ratification" without intending any further
substantive distinction.

See also Article 6 of the Russian FLIT, Judgment, grounds 5.69, 5.71 and 5.72. Article 14(1) VCLT
provides: "I. The consent of a State to be bound by a treaty is expressed by ratification when: a) the
treaty provides for such consent to be expressed through ratification; (...)" See also René Lefeber: "If so
provided, a treaty is thus not necessarily applied provisionally by all negotiating States, but only by those
negotiating States that actually sign the treaty and by other signatories." Original English text: "If so
provided, a treaty is thus not necessarily applied provisionally by all negotiating States, but only by those
negotiating States that actually sign the treaty and by other signatories. Such signature is, of course, not
‘signature’ according to Art. 12 VCLT (consent to be bound by signature), but as meant in Art. 14(c)
VCLT (consent to be bound by signature subject to ratification)." René Lefeber, Treaties, Provisional
Application, in Max Planck Encyclopedia Of Public International Law (2011), § 5. Exhibit RF-101. See
SoR, § 53 and Judgment, grounds 5.69, 5.71 in which HVY's assertion that the Russian Federation
consented to the Treaty under Article 12(1)(a) VCLT was refuted with reference to exhibits.

Explanatory Memorandum on Approval of the Vienna Convention on the Law of Treaties established in
Vienna on 23 May 1969, with Annex, Parliamentary Papers II, 1982/83, 17798, 3, p. 7: "Different
phases can be distinguished in the formation of a treaty. The first phase involves negotiating a (draft) text
for a treaty and accepting the text. In general, the second phase that follows is the final adoption or
authentication of the text of the treaty, possibly by the signing of the treaty. After this phase, the treaty is
«concludedy». However, this does not mean that the treaty has also entered into force, this requires a next
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43.

44,

is also explained in an accessible manner in manuals and on websites. By way of example,

see a page from the website of the Ministry of Foreign Affairs reproduced shows here."

The requirement that a treaty must be ratified is closely related to the principle of the
separation of powers. This principle implies that within a political system, the legislative,
executive and judicial powers are separated. This principle has its origin in the
philosophical ideas of inter alia John Locke and Charles de Montesquieu and is reflected in
the constitution of most, if not all, European States. For example, the principle of the

separation of powers was leading in the formation of the Dutch Constitution of 1848.%

A corollary of the principle of the separation of powers is that the powers of the executive
are limited. Accordingly, the Dutch government cannot unilaterally enact laws. The same
applies with regard to the formation of treaties. The Kingdom of the Netherlands cannot be
bound by treaties "without the prior approval of the States General".*' The premise that the
Netherlands cannot be bound by treaties without the approval of the States General (i.e.
Dutch Parliament) has been set out in more detail in the Treaties (Approval and
Publication) Kingdom Act (Rijkswet goedkeuring en bekendmaking verdragen, hereinafter
“RGBV”).22 In other States, such as France, Finland, Austria, Germany and the Russian

Federation, (legislative) treaties require parliamentary approval, too.”

20
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phase to be completed. This third and final phase is the consent of a State to be bound by the treaty and
its entry into force for that State. (On the entry into force of multilateral treaties, a distinction must be
made between the entry into force of the treaty itself and its entry into force for a particular state, which
moments often do not coincide)."”

Source: https://www.government.nl/topics/treaties/contents/the-difference-between-signing-and-
ratification (last consulted in November 2017).

The current Dutch Constitution still makes a clear distinction between the powers of the government, the
States General (i.e. Dutch Parliament) and the judiciary. See chapters 2, 3 and 6 of the Dutch
Constitution.

Article 91 of the Dutch Constitution. In a general sense, see: C.B. Modderman, 'De Staten-Generaal en de
totstandkoming van verdragen’ [The States General and the formation of treaties], 7vCR 2015, pp. 34-60.

According to parliamentary history, that law has the purpose of achieving "the greatest possible control
of parliament". Parliamentary Papers II 1988/89, 21214 (R 1375), 3, p. 2. The RGBV was recently
amended in order to "increase the democratic legitimacy of closing, amending and terminating treaties."
Parliamentary Papers II, 2014/15, 34158 (R 2048), 3, p. 1 (Explanatory Memorandum), Bulletin of Acts
and Decrees 2017/210.

See inter alia Professor A. Pellet Legal Opinion on the Provisional Application of a Treaty under French
Constitutional Law (Taking the Example of the Energy Charter Treaty) (13 December 2006) ("Professor
Pellet’s 2006 Expert Opinion") (introduced in the Arbitrations, Exhibit RF-03.1.C-1.3.9), §§ 4-10;
Professor Y. Nouvel, Expert Opinion (French Law) (18 March 2016), ("Professor Nouvel’s Expert
Opinion") (Exhibit RF-D10), §§ 33-38, M. Koskenniemi Expert Opinion on the Provisional Application
of International Treaties in the Finnish Constitutional Law Context, Especially with Regard to the Energy
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45.

46.

47.

The approval of a treaty is not a formality. The requirement of approval is a protective
construction under treaty law that serves to safeguard the separation of powers. Professor

Reisman, the expert engaged by HVY, put it as follows:

“Ratification of treaties in republican systems such as that found in the United

States is a critical bulwark of separation of powers and checks and balances. If

the international legal system henceforth assigns legal validity to unratified

treaties, that bulwark will be breached.”
A long process of negotiations preceded the adoption of the text of the ECT. The ECT was
ultimately signed by government representatives of multiple States on 17 December 1994.
Wijers, the Minister of Economic Affairs at the time, signed the Treaty on behalf of the
Netherlands. Mr Davydov, the deputy prime minister of the Russian government, signed
the Treaty on behalf of the Russian government. The signing was merely a phase in the
potential formation of the Treaty. That the signing was required is evident from Article 38

ECT:

“Article 38. Signature

This Treaty shall be open for signature at Lisbon from 17 December 1994 to

16 June 1995 by the states and Regional Economic Integration Organizations

which have signed the Charter.”
The mere signing is insufficient to express the consent of the States to be bound by the
ECT as Contracting Parties. On the contrary, States signed the ECT subject to ratification.”
This is also apparent from the text of the Treaty. Article 39 ECT explicitly provides that the

ECT requires ratification, acceptance or approval:

“Article 39

24
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Charter Treaty (27 October 2006) ("Koskenniemi’s Expert Opinion") (introduced in the Arbitrations,
Exhibit RF-03.1.C-1.3.4), §§ 4-10, Professor K. Talus, Expert Opinion dated 18 March 2016,
("Professor Talus’s Expert Opinion") (Exhibit RF-D11), §§ 18-23, Professor G. Nolte Opinion
Concerning Provisional Application of Article 26 of the Energy Charter Treaty from an International and
German Constitutional Law Perspective (31 October 2006) ("Professor Nolte’s 2006 Expert Opinion")
(introduced in the Arbitrations, Exhibit RF-03.1.C-1.3.7), §§ 38-48 in addition to the opinion of
Professor Nolte submitted in the arbitration, the Russian Federation submits a more up-to-date expert
opinion of Professor Nolte dated 18 March 2016 ("Professor Nolte’s 2016 Expert Opinion") (Exhibit
RF-D12), §§ 24 et seq. G. Hafner, Legal Opinion (30 December 2006) ("Hafner’s Expert Opinion")
(introduced in the Arbitrations, Exhibit RF-03.1.C-1.3.11), §§ 15-17; with regards to Russian law, see §§
165-170.

Michael W. Reisman, Unratified Treaties And Other Unperfected Acts In International Law:
Constitutional Functions, 35 Vanderbilt J. Transnat’l L. 729 (2002), 743 (R-258). See also SoR, § 57.

See Article 14(1)(c) VCLT, footnote 17 above.
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50.

This Treaty shall be subject to ratification, acceptance or approval by
signatories. Instruments of ratification, acceptance or approval shall be
deposited with the Depositary.”

Entirely in line with the above, Article 42 ECT provides that amendments to the ECT also

require ratification, acceptance or approval.”® For the Netherlands, for example, this means

that “amendments to the Treaty itself always require the approval of the States General.”’

Article 44 ECT shows that the Treaty cannot enter into force for a State until after the State
concerned ratifies the ECT.* Briefly put, Article 44 ECT provides the following:

“Article 44 paragraphs 1 and 2

1. This Treaty shall enter into force on the ninetieth day after the date of
deposit of the thirtieth instrument of ratification, acceptance or approval
thereof, or of accession thereto, by a state (...)

2. For each state (...) which ratifies, accepts or approves this Treaty or accedes
thereto after the deposit of the thirtieth instrument of ratification, acceptance
or approval, it shall enter into force on the ninetieth day after the date of
deposit by such state (...) of its instrument of ratification, acceptance, approval
or accession. (...)”

Most States ratified the ECT, in conformity with Article 39 ECT, within a few years after
signing. The Netherlands, for example, approved the ECT by means of a Kingdom Act.”

26
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Article 42 ECT: "1. Any Contracting Party may propose amendments to this Treaty. 2. The text of any
proposed amendment to this Treaty shall be communicated to the Contracting Parties by the Secretariat
at least three months before the date on which it is proposed for adoption by the Charter Conference. 3.
Amendments to this Treaty, texts of which have been adopted by the Charter Conference, shall be
communicated by the Secretariat to the Depositary which shall submit them to all Contracting Parties for
ratification, acceptance or approval. 4. Instruments of ratification, acceptance or approval of
amendments to this Treaty shall be deposited with the Depositary. Amendments shall enter into force
between Contracting Parties having ratified, accepted or approved them on the ninetieth day after
deposit with the Depositary of instruments of ratification, acceptance or approval by at least three-
fourths of the Contracting Parties. Thereafter the amendments shall enter into force for any other
Contracting Party on the ninetieth day after that Contracting Party deposits its instrument of ratification,
acceptance or approval of the amendments."

Parliamentary Papers 11, 1995/96, 24545 (R 1560), 3, p. 3 (Explanatory Memorandum).

See Judgment, grounds 5.66-5.73, in which the District Court correctly explains that the binding force of
the ECT is subject to ratification. The signing concerns at most a signature subject to ratification within
the meaning of Article 14(1)(d) VCLT. The District Court correctly considered the following in ground
5.72 under Article 14 VCLT: "The entry into force cannot take place by signing. This is not in dispute
either." In the SoRej., footnote 134, HVY wrongly state that it is undisputed that Davydov could bind the
Russian Federation pursuant to Articles 7(1) and 12(1)(a) VCLT. This is therefore incorrect, see also §§
53, 138 of the SoR.

Parliamentary Papers II, 1995/96, 24545 (R 1560), 3, p. 3 (Explanatory Memorandum). The Dutch
Senate (Eerste Kamer) passed the proposal for the Kingdom Act on 14 May 1996 (Parliamentary Papers
1, 1995/96, 24545 (R 1560), 31, p. 1522).
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However, the ratification of a treaty is certainly not a mere procedural formality. It is quite
conceivable that the internal constitutional or statutory procedures are not successfully
completed in one or more States. In particular, it could turn out after the signing of the
Treaty that there is not enough domestic political support to consent to a treaty. For
example, Norway and Australia did sign the ECT, but never ratified it. The required
approval was never obtained in the Russian Federation either. The Russian government did
submit a legislative proposal for the approval of the ECT to the lower chamber of the
Federal Parliament (the Duma). The Duma discussed the Treaty twice, but — due to

substantive objections — never ratified the ECT in the end.”

= OO0 v v

The Netherlands Negotiate Sign Ratify Register
Art. 38 ECT Art. 39 ECT Art. 44 ECT
17 December 1994 11 December 1997 16 December 1997

51.

52.

o o f’— "‘\\ ’fi\‘
E 1 1 1 1
\\_’/ \\_’/
The Russian Negotiate Sign Ratify Register
Federation Art. 38 Ect Art. 39 ECT Art. 44 ECT

17 December 1994

It is evident from the above that the ECT prioritizes ratification.’’ The Russian Federation
has not ratified the Treaty. It is not a Contracting Party and the Treaty never entered into

force for the Russian Federation.

(b) Provisional application and the interpretation of Article 45(1) ECT

Because parliamentary approval of a treaty is a time-consuming affair, treaties sometimes

determine that they should be provisionally applied by the signatories in anticipation of

30

31

See Writ, § 117. See also § 311 below. The composition of the Duma changed between both moments in
1997 and 2001.

This is not disputed. See also Judgment, ground 5.6: "Before discussing the meaning of Article 45 ECT,
the Court reminds the parties that the Russian Federation has not ratified the ECT. Article 39 ECT
mainly pertains to ratification, as does Article 44, which relates to the entry into force of the Treaty.
However, by way of exception, the Treaty also provides the option of ‘provisional application’, laid down
in Article 45."
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53.

54.

approval.”® The word “provisional” indicates that the treaty is being applied “in
anticipation of something more definite”, namely the moment the State involved becomes a

party to the treaty by ratification.”

The principle of the separation of powers implies that a government’s power to apply
treaties provisionally on behalf of a State is just as limited as the power to conclude treaties
on behalf of a State. Traditionally, the premise under Dutch constitutional law is that the
government can bring about a treaty's provisional application “if the provisional
application is limited to what the government can implement without requiring
parliament's further cooperation.”* This starting point was later laid down in Article 15(2)
of the RGBV. This provision prohibits the government from bringing about the provisional
application of a treaty if the treaty deviates from the law or necessitates such deviation
from the law.” The government’s power to provisionally apply treaties on behalf of the
State is limited in other States as well, including France, Germany, Austria, Finland and the

Russian Federation.*

That the governments’ powers to bring about the provisional application of a treaty are
limited is in line with the constitutional principle of the separation of powers. Indeed, any
other view would imply that a government would be able to unilaterally, i.e. without
Parliament's consent, deviate from formally adopted legislation. It is well-known that the

principle of the separation of powers is at odds with the desire to apply treaties
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Writ, § 118.
See Parliamentary Papers 11, 1982/83, 17798 (R 1227), no. 3, p. 16.

Parliamentary Papers 11, 1988/89, 2214 (R 1375), 3, p. 21 (Explanatory Memorandum). See also H.H.M.
Sondaal, De Nederlandse Verdragspraktijk (diss.) Den Haag: T.M.C. Asser Instituut, 1986, p. 9.

The text of this provision reads as follows: "With regard to a treaty that requires the approval of the
States General before its entry into force, provisional application is not permitted with respect to
provisions of that treaty that deviate from the law or [that necessitate such deviations]." For a further
description of Dutch law, see the enclosed expert opinion of Professor Heringa, a Professor of
Constitutional Law at Maastricht University, Voorlopige toepassing in het Nederlandse constitutionele
recht, dated 25 July 2017 ("Professor Heringa’s Expert Opinion", Exhibit RF-D1), parts II-IV.

HVY’s assertion in the SoA, § 425 that public bodies negotiating a treaty are thus also authorized to
apply a treaty provisionally is simply incorrect. See, inter alia, Koskenniemi’s Expert Opinion (Exhibit
RF-03.1.C-1.3.4), § 23, Professor Talus’s Expert Opinion (Exhibit RF-D11), §§ 26-30, Professor
Nolte’s 2006 Expert Opinion (Exhibit RF-03.1.C-1.3.7), § 38, Professor Nolte’s 2016 Expert Opinion
(Exhibit RF-D12), §§ 20-31, 51, Hafner’s Expert Opinion (Exhibit RF-03.1.C-1.3.11), §§ 22-26,
Professor Pellet’s 2006 Expert Opinion (Exhibit RF-03.1.C-1.3.9), §§ 34-35, Professor Nouvel’s Expert
Opinion, §§ 39-69 (Exhibit RF-D10). Russian law is addressed in greater detail in chapter I1.C(b)(i) et
seq.
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57.

provisionally prior to the Parliament's possible approval.’” For example, multiple States
indicated the same during meetings of the United Nations General Assembly’s Legal

Committee in 2012 and 2013.%

In order to accommodate constitutional requirements, provisional application is sometimes
completely waived. In other cases, such requirements are met because States agree that
they will apply a treaty provisionally only in part. A good example is the recently-signed
EU-Canada Ceomprehensive Economic Trade Agreement ("CETA treaty"). Large parts of
this treaty have been applied provisionally since 21 September 2017.* Other parts,
including the (controversial) provisions in the CETA treaty that pertain to investment

dispute resolution through arbitration, are not applied provisionally.*’

Treaties sometimes stipulate that each signatory will apply a treaty only provisionally to
the extent that this is consistent with the national law of that signatory (limitation clause).*'
By way of example, reference can be made to Article 68(1) of the Agreement on an

International Energy Programme that was concluded in 1974:

“Notwithstanding the provisions of Article 67 [entry into force], this
Agreement shall be applied provisionally by all Signatory States, to the extent
possible not inconsistent with their legislation, as from 18th November, 1974
following the first meeting of the Governing Board.”** (emphasis added)

A treaty provision such as Article 68 of the Agreement on an International Energy

Programme is perfectly accetable under international law.” Such a provision prevents that

37
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See H.H.M. Sondaal, De Nederlandse Verdragspraktijk (diss.) Den Haag: T.M.C. Asser Instituut, 1986,
p. 179. Sondaal indicates that a treaty provision which obliges a party to apply a treaty provisionally
before parliamentary approval has been granted is problematic "from a constitutional point of view". This
also played a role in the formation of the ECT.

See inter alia Writ, § 119.
See Article 30.7 of the CETA Treaty.

See the Declaration from the Council of the European Union, Comprehensive Economic and Trade
Agreement (CETA) between Canada, of the one part, and the European Union andits Member States, of
the other part, 27 October 2016, Statement 36: "CETA aims at a major reform of investment dispute
resolution (...) All of these provisions having been excluded from the scope of provisional application of
CETA, the Commission and the Council confirm that they will not enter into force before the ratification
of CETA by all Member States, each in accordance with its own constitutional procedures."

See the many examples mentioned in the Writ, § 120, and SoR, §§ 71, 213.
See (R-275). See also Second Memorial on Jurisdiction and Admissibility, § 53.

See Professor Nolte’s expert opinion, "Estoppel, Acquiescence and Good Faith in the Context of the
Provisional Application of the Energy Charter Treaty by the Russian Federation", dated 9 November
2017 ("Professor Nolte’s 2017 Expert Opinion", Exhibit RF-D2), § 8, with reference to a recent Report
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59.

conflict may arise between international treaty obligations and the national law of the
signatories. Such a provision prevents that a representative of the government signing for

the provisional application exceeds his or her internal powers.*

During the formation of the ECT, the government leaders were aware of the fact that their
powers are limited under national law. In order to meet constitutional limitations, they
chose an approach that corresponds to (and is inspired by*’) Article 68 of the Agreement on
an International Energy Programme. Such a provision was ultimately included in Article

45(1) ECT.
Article 45(1) ECT reads — in the Dutch and English versions — as follows:

“Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory in accordance with Article 44, to the extent that
such provisional application is not inconsistent with its constitution, laws or
regulations.”

44

45

of the UN Commission for International Law, Report of the Commission on the work of the sixty-ninth
session (2017), A/72/10
(http://legal.un.org/docs/?path=../ilc/reports/2017/english/chp5.pdf&lang=EFSRAC), p. 130. Draft
Guideline 11: "Agreement to provisional application with limitations deriving from internal law of States
or rules of international organizations

The present draft guidelines are without prejudice to the right of a State or an international organization
to agree in the treaty itself or otherwise to the provisional application of the treaty or a part of the treaty
with limitations deriving from the internal law of the State or from the rules of the organization."

See for example Michael Polkinghorn and Laurent Gouiffes, "Provisional application of the Energy
Charter Treaty: the conundrum" in Graham Coop (ed.) Energy Dispute Resolution: Investment
Protection, Transit and the Energy Charter Treaty, 2011, pp. 249-282 (Exhibit RF-227), p. 259: "Terms
subjecting the provisional application of treaties to national legislation similar to Article 45(1) of the
ECT are not new. Such terms are motivated by the desire of the representatives of negotiating states to
apply the treaty (provisionally) without infringing on the limits of their powers imposed by national laws
in this respect."Original English text: "Terms subjecting the provisional application of treaties to national
legislation similar to Article 45(1) of the ECT are not new. Such terms are motivated by the desire of the
representatives of negotiating states to apply the treaty (provisionally) without infringing on the limits of
their powers imposed by national laws in this respect."

The provision from the Agreement on an International Energy Programme was explicitly discussed in the
formation of Article 45 ECT. See the fax from Lise Weis to Hungary, Romania and Norway regarding
provisional application dated 18 January 1993, Exhibit RF-228):Translation of the original text: "For the
purpose of redrafting provisions on Provisional Application to the Energy Charter Treaty, an Interim
Agreement to the Treaty based on the wording of the IEA International Energy Program has been
considered. Please note that the countries concerned (except your own) are parties to that agreement."
Original English text: "For the purpose of redrafting provisions on Provisional Application to the Energy
Charter Treaty, an Interim Agreement to the Treaty based on the wording of the IEA International
Energy Program has been considered. Please note that the countries concerned (except your own) are
parties to that agreement.” See also the Fax from Lise Weis (Energy Charter Secretariat) to G. Tanja, G.
Houttuin and A. Young dated 10 January 1994 on alternative wordings for the article on provisional
application of the ECT (Exhibit RF-229).
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“Each signatory agrees to apply this Treaty provisionally pending its entry

into force for such signatory in accordance with Article 44, to the extent that

such provisional application is not inconsistent with its constitution, laws or

regulations.”
The correct interpretation of Article 45(1) is at the centre of these setting aside proceedings
on appeal. Both the Arbitrations and the proceedings in the first instance paid particular
attention to the interpretation of the final phrase: “fo the extent that such provisional

application is not inconsistent with its constitution, laws or regulations.” The Tribunal —

and later the District Court*® — refer to this phrase as the “Limitation Clause”.

According to the Tribunal, Article 45(1) ECT has an all-or-nothing nature: Either the
“entire Treaty is applied provisionally”, if the provisional application as such is possible in
the State in question, or “it is not applied provisionally at all”, if the provisional
application of treaties as such is ruled out.*”” The Tribunal ruled that the Russian Federation
had signed the ECT and was obliged to apply the Treaty provisionally in its entirety,

including the arbitration rules. The Tribunal summarized its findings as follows:

“394. In this chapter, the Tribunal has found that:

(..)

c) The Limitation Clause of Article 45(1) negates provisional application of
the Treaty only where the principle of provisional application is itself
inconsistent with the Constitution, laws or regulations of the signatory State;
and

d) In the Russian Federation, there is no inconsistency between the provisional
application of treaties and its Constitution, laws or regulations.

395. Accordingly, the Tribunal has concluded that the ECT in its entirety
applied provisionally in the Russian Federation until 19 October 2009, and
that Parts III and V of the Treaty (including Article 26 thereof) remain in force
until 19 October 2029 for any investments made prior to 19 October 2009.
Respondent is thus bound by the investor-State arbitration provision invoked
by Claimant.”*®

46
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See Judgment, ground 5.7: "The District Court will, in accordance with the terminology used in the
Interim Awards, refer to this proviso as the "Limitation Clause".

HEL Interim Award, marginal 311. See also HEL Interim Award, marginal nos. 303-329, and SoD, §§
I1.105 et seq.

HEL Interim Award, marginal no. 394.
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The District Court rejected the Tribunal's interpretation and set aside the Yukos Awards.
Following the Russian Federation's arguments, the District Court ruled that the scope of the
provisional application was limited. As briefly explained above, the District Court ruled
that Article 45(1) ECT implies that signatory states apply the ECT provisionally to the
extent that this is not inconsistent with their own national legal system. This may result in a
signatory applying certain specific treaty provisions provisionally, while other treaty
provisions are excluded from the provisional application. In the words of the District
Court: the Russian Federation was "only bound (...) by the Treaty Provisions that are
consistent with Russian law."* The findings of the Tribunal and the District Court will be

discussed in more detail below.

(©) The District Court correctly ruled that Article 45 ECT provides for
limited provisional application

(c)(i) Introduction: applicable rules of interpretation (ground 5.9)

The District Court correctly ruled that Article 45 ECT must be interpreted in accordance
with the mechanism laid down in Articles 31 and 32 VCLT.” According to the general rule
of interpretation in Article 31(1) VCLT, a treaty shall be interpreted “in good faith”, “in
accordance with the ordinary meaning to be given to the terms of the Treaty in their
context and in the light of its object and purpose.” Subsequent agreement relating to the
treaty, or subsequent practice in the application of the treaty, which establishes the
agreement between the States regarding the treaty’s interpretation, should also be included
in the interpretation pursuant to Article 31(2) and (3)(b) VCLT. Pursuant to Article 32
VCLT, supplemental means of interpretation may be invoked to confirm the meaning
resulting from the application of Article 31 VCLT or to determine the meaning when the
interpretation leaves the meaning ambiguous or obscure, or leads to manifestly absurd or
unreasonable results. Belonging to the supplemental means of interpretation are the

preparatory works (travaux préparatoires) in the formation of a treaty.

(c)(ii)  The ordinary meaning of Article 45(1) ECT (grounds 5.10-5.12)

When interpreting Article 45 ECT, the District Court looked in particular at the words "to
the extent" in Article 45(1) ECT:

49

50

Judgment, ground 5.23.
Judgment, ground 5.9. This is not disputed. See also, for example, SoA § 242.
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“Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory in accordance with Article 44, to the extent that
such provisional application is not inconsistent with its constitution, laws or
regulations.” (emphasis added)

According to the District Court, the ordinary meaning of the wording in Article 45(1) ECT
indicates that signatories provisionally apply parts of the Treaty that are consistent with

national law. In the words of the District Court:

"5.10. In interpreting Article 45 paragraph 1 ECT, the ordinary meaning of
phrases is paramount. This particularly concerns the word ‘extent’, which the
Oxford Thesaurus of English defines as ‘degree, scale, level, magnitude,
scope, extensiveness, amount, size; coverage, breadth, width, reach and
range.” This dovetails with the Russian Federation’s stated description of the
words ‘to the extent” and which it derived from the Oxford English dictionary
(second edition, 1989) and Webster’s Third International Dictionary of the
English Language (1961): ‘to the extent’: ‘space or degree to which anything
is extended’, ‘width of application, operation, etc. scope’, ‘range (as of
inclusiveness or application) over which something extends’ and ‘the limit to
which something extends’.

5.11. The term ‘to the extent’ in common parlance signifies a degree of
application, scope or — formulated slightly differently — a differentiation. This
meaning is also expressed in several other language versions of the treaty. For
instance, in the German-language version, the term is translated as ‘in dem
Mape’, in the French-language version as ‘dans la mesure ou’ and in the
Dutch-language version as ‘voor zover’.

5.12. Separate from their context, the ordinary meaning of these words is more
indicative of the accuracy of the explanation put forward by the Russian
Federation. After all, in the interpretation of the Tribunal — in which the word
‘if” would be more fitting — the Limitation Clause is limited to one form of
irreconcilability with national law, namely a ban on provisional application
itself. (...)”
The District Court established the ordinary meaning of the terms in the Treaty correctly.’’
It follows from the semantic interpretation of the Limitation Clause that the scope of the
provisional application is limited. The words "to the extent" make it clear that the treaty is
applied provisionally by signatories. The words "to the extent that this provisional
application is not inconsistent with (...)" make it clear that it relates to whether the

provisional application is inconsistent with national laws and regulations in specific

51

See Professor Alain Pellet’s expert opinion on Article 45 of the Energy Charter Treaty, dated 10
November 2017, ("Professor Pellet’s 2017 Expert Opinion", Exhibit RF-D3), §§ 7-10. See also S.
Pritzkow, Das volkerrechtliche Verhdltnis zwischen der EU und Russland im Energiesektor, Springer,
2011, p.62 (Exhibit RF-230)._Pritzkow discusses different language versions and establishes that the
words "to the extent" are inconsistent with the all-or-nothing approach accepted by the Tribunal.
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cases.”” In specific cases, the exact scope of provisional application by any State depends
on the consistency of separate provisions of the ECT with the Constitution, laws or

regulations of the State concerned.”

In this context, the District Court referred to the ordinary meaning of the words “fo the
extent” as it is described in dictionaries. The District Court considered that this is also
demonstrated by the wording chosen in the other (authentic) language versions of the

Treaty. The wording in, among others, German, French, Italian and Dutch have the very

N 1o 54

same meaning ("in dem mafe”, "dans la mesure oun", "nei limiti in cui”, "voor zover").
Similar words have been deliberately chosen in the authentic Russian language version as

well, as will be explained below in § 99.

To the contrary, the Tribunal ruled — even though neither of the parties argued this — that
the word “such” in Article 45(1) ECT is of decisive importance in the interpretation of the
provision. According to the Tribunal, this shows that Article 45(1) ECT calls for
provisional application of the entire Treaty, unless provisional application of treaties as

such is ruled out in the national legal system (all-or-nothing):

“303. The Tribunal finds that neither party has properly parsed the Limitation
Clause of Article 45(1). (...)

304. For the Tribunal, the key to the interpretation of the Limitation Clause
rests in the use of the adjective ‘such’ in the phrase ‘such provisional
application’. (...) The phrase ‘such provisional application’, as used in Article
45(1), therefore refers to the provisional application previously mentioned in
that Article, namely the provisional application of ‘this Treaty’. (...)

305. (...) Accordingly, Article 45(1) can therefore be read as follows:

(1) Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory in accordance with Article 44, to the extent that
the provisional application of this Treaty is not inconsistent with its
constitution, laws or regulations.

(...) 308. There are two possible interpretations of the phrase ‘the provisional
application of this Treaty’: it can mean either ‘the provisional application of

52

53

54

See also §§ 162 (and 111, 150, 157) of the SoR. However, contrary to what HVY and the Tribunal
believe, it is not about whether the principle of provisional application as such is consistent with Dutch
law.

See Writ, §§ 137-143, and SoR, §§ 67-70.

Pursuant to Article 50 ECT, the English, French, German, Italian Russian and Spanish texts are authentic.
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70.

the entire Treaty’ or ‘the provisional application of some parts of the Treaty’.
The Tribunal finds that, in context, the former interpretation accords better
with the ordinary meaning that should be given to the terms, as required by
Article 31(1) of the VCLT. Indeed, without any further qualification, it is to
be presumed that a reference to ‘this Treaty’ is meant to refer to the Treaty as
a whole, and not only part of the Treaty.” (emphasis added)™

This all-or-nothing interpretation, which HVY also advocate™, does not correspond with
the ordinary meaning of the treaty provision. This interpretation implies that the word
"such" in Article 45 ECT, to which the Tribunal attributed a lot of meaning, in fact
becomes meaningless. The word “such” could, in that case, just as well have been omitted.
The District Court rejected this interpretation by the Tribunal. The District Court ruled that
the imaginary additions proposed by the Tribunal to the text of Article 45 ECT do not
clarify anything:

"5.12 (...) The Tribunal has specifically acknowledged that the drafters of a
treaty or legislative provision often use the term ‘to the extent’ to indicate that
a provision can only be applied to the extent to which the subsequent words
are complied with. However, considering the context in which this term
should be placed, the Tribunal attached decisive importance to the adjective
‘such’. According to the Tribunal, the words ‘such provisional application’
only refer to the term ‘this Treaty’ mentioned earlier in Article 45 paragraph
1, and it concerns whether or not ‘such provisional application of this Treaty’
is not contrary to national law. The court holds that this notional addition does
not provide
clarity. This reference to the treaty, which is evident — another interpretation is
after all inconceivable — does not provide clarity on the question whether the
provisional application can only relate to the Treaty as a whole, and therefore
to the provisional application principle, or only parts of the treaty, meaning
particular treaty provisions. Special significance can therefore not be attached
to the reference to ‘this Treaty’ in the interpretation of the Limitation Clause.”

In essence, the interpretation of Article 45 ECT proposed by HVY, therefore reads that the
Treaty should be applied as a whole if the principle of provisional application as such is
completely ruled out. This is a substantial reformulation of the treaty text. That

interpretation completely deprives the words “fo the extent” of their meaning. As the

55

56

HEL Interim Award, marginal nos. 304-308.

The Russian Federation contests the assertion in §§ 290 (and 307, 320-324) of the SoA, which has not
been explained in detail, that the word "such” implies that the point is whether the principle of provisional
application as such is in accordance with Russian law. This interpretation, as also accepted by the
Tribunal, is incorrect, as will be explained below. See, among others, §§ 72 and 8§7-92 below.
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71.

72.

District Court rightly noted’’, the words “if”, “in the event that” or “unless” befit the
Tribunal’s interpretation. HVY try to resolve this in these appeal proceedings by asserting
that, linguistically, “fo the extent” means (or could mean) the same as “if”.”* This is
incorrect™ and, moreover, incompatible with the intention of the negotiating States. At the
time of the negotiations, the words “fo the extent” were very deliberately chosen. It was
explicitly indicated in that respect that this formulation implies something different than

“if” (see §§ 97 et seq. below).

(c)(iii)  The context of Article 45(1) ECT (grounds 5.13-5.16)

Pursuant to the provisions of Article 31 VCLT, the context is important when interpreting
the words "to the extent" in Article 45(1) ECT. Article 45 ECT contains a separate
comprehensive arrangement on the provisional application of the Treaty.®” The provision as

a whole is relevant to the interpretation of the words “fo the extent” in Article 45(1) ECT."'

The District Court considered Article 45 ECT as a whole. In this context, the District Court
rightly remarked that Article 45(1) ECT also expressly concerns the inconsistency with
secondary legislation (“regulations™).® This means that Article 45(1) ECT is not limited to
the question whether the principle of provisional application is accepted as such. After all,
a prohibition on the provisional application of treaties is usually the result of constitutional
requirements or laws in a formal sense.”’ It is difficult to imagine a prohibition on the

principle of provisional application of treaties that is included in secondary legislation,

57
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63

See Judgment, ground 5.12: "in the interpretation of the Tribunal — in which the word "if" would be more
fitting (...)".

SoA, §§ 305-306.

HVY do not cite any (English-language) dictionaries from which the ordinary meaning of the words "to
the extent" as advocated by them emerges. In Dutch, too, "fo the extent" means something different than

"if" or "in the event that". In the digital Van Dale dictionary, "to the extent" is defined as "up to a certain
point" or "within a certain limit".

See also SoA, §§ 363-366, where HVY also discussed other parts of Article 45 ECT. The incorrect
conclusions drawn by HVY in SoA, § 363, have already been refuted in SoR, § 203.

See Professor Pellet’s 2017 Expert Opinion (Exhibit RF-D3), §§ 43-57.
See Judgment, ground 5.13. See also the Writ, § 143.

HVY make it appear as if the District Court ruled in ground 5.13 that "regulations" are always lower in
the hierarchy than "laws" (SoA, § 343). The District Court has not adopted such a general position. The
District Court assumed that it is difficult to imagine that an important subject such as concluding treaties
is supposedly not laid down in the Constitution or in the law in a formal sense.
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73.

such as a ministerial regulation or municipal bylaws.®* However, it is quite likely that
separate treaty provisions are inconsistent with regulations. In the words of the District

Court:

"5.13. However, what the court does deem relevant for the context-related
interpretation is first and foremost the circumstance that Article 45 paragraph
1 ECT links the provisional application to the irreconcilability with not only
the ‘constitution’ and ‘laws’, but expressly also to ‘regulations’. The Russian
Federation rightly pointed out that a ban on the provisional application of
treaties as such usually results from constitutional requirements and may be
enshrined in a formal act. It is, however, inconceivable that a ban on the
provisional application of a treaty can be laid down in delegated legislation,
given the principal nature of a ban. But it is conceivable that a test of
compatibility of individual treaty provisions is laid down in delegated
legislation. (...)”

This opinion of the District Court is in line with the opinion of the expert engaged by HVY
in the Arbitrations, Professor Reisman. In 2011, the expert concluded the following in a

scholarly publication:

"The last phrase in Article 45(1), namely ‘its constitution, laws and
regulations’, also compels the conclusion that Article 45(1) refers to
provisional application of various obligations of the Treaty. (...) It is, to say
the least, difficult to imagine how an issue as important as the authority of a
state to provisionally apply a treaty would be decided by ‘regulation’. By
contrast, arrangements for specific matters covered by the ECT would
normally be effected within a state not only by authorizations, or prohibitions
expressed in the constitution and laws of a state, but also in regulations
dealing with particular issues addressed in the Treaty."®

64

65

This is at most conceivable in dictatorships lacking a fundamental separation of the powers. It is therefore
telling that the only example HVY managed to find concerns secondary legislation issued by General
Franco (see SoA, § 346, and Schrijver’s Expert Opinion, § 62). What HVY and Schrijver state in this
context is furthermore incorrect and misleading. The Spanish decree 801/1972 that was drawn up at the
time was intended to adjust Spanish regulations to the VCLT and to take measures for internal procedures
regarding the administration, registration and publication of treaties. The decree only contains two
provisions about the manner in which treaties must be provisionally applied. Article 20(2) determines that
the government must inform parliament about the decision to provisionally apply a treaty. Article 30
determines that the treaty must be published in the official Bulletin of Acts and Decrees. This secondary
legislation does not determine anything regarding the power to provisionally apply treaties. After all, this
arises from Article 14 of the Ley Constitutiva de las Cortes de 1942 and Article 6 en 9 of the Ley
Orgénica del Estado de 1967. This statutory provision arranges for the power of the government to
conclude treaties. The decree is no more than a single regulation to support constitutional regulations.
After the democracy in Spain was restored, a federal law was still enacted to promote the unity of the
legislation regarding the conclusion of treaties.

Michael W. Reisman, Mahnoush H. Arsanjani, Provisional Application Of Treaties In International Law:
The Energy Charter Awards, in: The Law of Treaties Beyond the Vienna Convention (Enzo Cannizzaro
ed. 2011), p. 93 (Exhibit RF-21) as also referred to in the SoR, § 71.
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74.

75.

The District Court furthermore discussed the provisions of Article 45(2) ECT. This treaty
provision contains an exception based on which a signatory can fully waive provisional

application by submitting a declaration to that end. Article 45(2)(c) ECT reads that in such

I66

a case, Part VII™® of the ECT should nevertheless be provisionally applied "to the extent

that such provisional application is not inconsistent with its laws or regulations”.

“Article 45. Provisional application

1 Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory in accordance with Article 44, to the extent that
such provisional application is not inconsistent with its constitution, laws or

regulations.”

2 a. Notwithstanding paragraph (1) any signatory may, when signing, deliver
to the Depositary a declaration that it is not able to accept provisional
application. The obligation contained in paragraph (1) shall not apply to a
signatory making such a declaration. (...)

c. Notwithstanding subparagraph (a), any signatory making a declaration
referred to in subparagraph (a) shall apply Part VII provisionally pending the
entry into force of the Treaty for such signatory in accordance with Article 44,
to the extent that such provisional application is not inconsistent with its laws
or regulations.” (emphasis added)

Article 45(2) ECT contains the same “to the extent” wording as Article 45(1) ECT and is

167

based on it as well.”" The wording in Article 45(2)(c) ECT naturally concerns the

provisional application of a part of the Treaty. The District Court rightly held that a
consistent interpretation of Article 45(1) ECT and Article 45(2) ECT supports the position

of the Russian Federation:

“5.14 Regarding the context in which the explanation of the Limitation Clause
should take place, Article 45 paragraph 2 ECT is also relevant. At the time of
signing, a state can submit a declaration that it is not able to accept provisional
application (Article 45 paragraph 2 under a ECT). For such situations, Article
45 paragraph 2 under c provides for the Signatory to nevertheless comply with
the provisional application ‘to the extent that such provisional application is

66

67

This part of the Treaty comprises Articles 33-37 ECT and pertains to "structure and institutions".

See the Memo: State of affairs regarding CT articles which have not been addressed yet, dated 13 August
1993 (Ministry of Economic Affairs) (Exhibit RF-231) " Art. 50 (provisional application): the proposed
new text comes from a previous proposal that was submitted by [omitted] (...) Point must be addressed
again in the ad-hoc consultations. [omitted] the preliminary relief judge has been informed. [omitted]
must point to this legal problem, after which a hearing in a legal subgroup will be the obvious step (for
example, same addition as in paragraph 1:_‘to the extent not inconsistent with constitutional

requirements’)." See also §§ 93-96 below.
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76.

not inconsistent with its laws and regulations’ of Part VII of the Treaty
(‘Structure and Institutions’). (...)

5.15. Since the provisional application in Article 45 paragraph 2 under ¢
remains limited to Part VII, this alone does not make it evident that in this
provision the principle of provisional application is designated as a relevant
criterion. After all, such a principle can only concern a treaty as a whole; and
it is not conceivable that it regards part of a treaty. This was also
acknowledged in the Interim Awards under 311 in the consideration that the
Limitation Clause entails an ‘all or nothing” approach: either the entire Treaty
is applied provisionally, or not at all. If Article 45 paragraph 2 under ¢ does
cover the provisional application principle, as put forward by the defendants,
it is furthermore difficult to understand why this provision lacks ‘the
constitution’ as assessment criterion. In light of this, it must be assumed that
Article 45 paragraph 2 under c, which makes the scope of the provisional
applications exclusively conditional on compatibility of Part VII with
legislation, primary or delegated, also covers the specific treaty provisions
from that part. The court does not agree with the Tribunal’s explanation if that
explanation differs from the interpretation in this section.

5.16. In this respect, the Russian Federation rightly pointed out that in their
approach the defendants have lost sight of the interaction between paragraphs
1 and 2 of Article 45 ECT. In their vision (...), a Signatory may only invoke
the Limitation Clause if its national laws prohibit provisional application as
such and if it has submitted a declaration in the sense of Article 45 paragraph
2. Invocation of the Limitation Clause, which relies on incompatibility of the
principle of provisional application with the Constitution and other laws and
regulations, appears to be difficult to reconcile with the obligation of Article
45 paragraph 2 under c to, in that case, still apply Part VII ‘to the extent that
such provisional application’ is not contrary to said laws and regulations.

5.17. In short, the Tribunal interpreted the Limitation Clause in a way that
significantly deviates from the meaning that must be assigned to the
corresponding words in Article 45 paragraph 2 under ¢ ECT. In the opinion of
the court, there is no proper ground for this deviation. A consistent
explanation of both paragraphs supports the interpretation of the Limitation
Clause, in the opinion of the Russian Federation.”
The District Court’s ruling is correct. Indeed, HVY's position comes down to the fact that
the “to the extent” wording that is included in Article 45(1) ECT should be interpreted
differently than the exact same wording in Article 45(2) ECT.®® Moreover, it emerges from
the travaux préparatoires that the “to the extent” wordings of Article 45(2) ECT pertain to
specific treaty provisions; and not to the principle of provisional application as such (see §

93 below).

68

See also Writ, §§ 144-147, and SoR, §§ 76-78, in which HVY’s previous assertions now repeated in SoA,
§§ 364-366, were already refuted.
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77.

Article 45 ECT contains a comprehensive arrangement on the provisional application. Parts
thereof — such as Article 45(3) ECT® — are irrelevant for the interpretation of the
Limitation Clause. No relevance attaches either to other treaty provisions that cover
different subjects altogether. For that reason, HVY’s references to Article 20 ECT
(transparency)’ and more specifically Article 32 ECT (transitional arrangements)’' cannot
contribute much to a further understanding of Article 45(1) ECT.”* Article 32 ECT, for
example, has nothing to do with provisional application, consequent to which it must be
left out of consideration in the interpretation of Article 45 ECT. Article 32 ECT allows
States who ratified the Treaty a transitional period during which they can suspend their
obligations under Articles 6, 7, 9, 10, 14, 20 and 22 ECT.” The idea behind Article 32
ECT was that former Soviet states who ratified the treaty would be allowed a longer
transitional period. These States still extensively applied Soviet-era laws and had to adjust
their legislation. They were granted some respite to bring their laws into line with the

legislation of modern market economies.”

69

70

71

72

73

74

Contrary to what HVY argue in, infter alia, SoA, §§ 249-252 and 314, the interpretation advocated by
them does not follow from the text of Article 45(3) ECT either. Article 45(3) pertains to the termination
of the provisional application. Article 54(3) ECT contains no further provisions regarding the scope of the
provisional application and the question of whether signatories should observe transparency in this
regard.

With regard to the (alleged) relevance of Article 20 ECT, see §§ 300 et seq. below.

Article 32 ECT allows States who ratified the Treaty a limited transitional period during which they can
suspend some specific (and, in this context, irrelevant) treaty provisions. Briefly put, Article 32 ECT
reads as follows: "drticle 32. Transitional arrangements

1 In recognition of the need for time to adapt to the requirements of a market economy, a Contracting
Party listed in Annex T may temporarily suspend full compliance with its obligations under one or more
of the following provisions of this Treaty (...):

Article 6(2) and (5)

Article 7(4)

Article 9(1)

Article 10(7) — Specific measures

Article 14(1)(d) — related only to transfer of unspent earnings

Article 20(3)

Article 22(1) and (3)".

See Professor Pellet’s 2017 Expert Opinion (Exhibit RF-D3), §§ 56-57.

The long explanations in SoA, §§ 350-362, are irrelevant and misleading. With regard to the arrangement
of Article 32 ECT, see also § 320 below.

See Professor Pellet’s 2017 Expert Opinion (Exhibit RF-D3), §§ 56-57. HVY’s suggestion in SoA, §§
350-362, that Article 32 ECT is supposedly relevant in the interpretation of Article 45 ECT is both
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78.

79.

80.

(c)(iv)  Object and purpose of the ECT (ground 5.19)

Based on Article 31 VCLT, the object and purpose of a treaty are important in its
interpretation. The District Court’s interpretation of Article 45(1) ECT is in line with the
object and purpose of the Treaty.”” The objective of provisions such as Article 45(1) ECT
is, on the one hand, to facilitate the swiftest possible application of a treaty in anticipation
of ratification, and, on the other hand, to accommodate the constitutional problems that

come with provisional application of treaties in many States (see §§ 41 et seq. below).”

Making provisions for potential constitutional problems is exactly what the United States
had in mind when it proposed to limit the scope of the provisional application of the ECT
(see §§ 87 et seq. below). The District Court was well aware of these objectives and

correctly held that:

“5.19 (...) a provision such as the Limitation Clause provides for the solution
of conflicts between states’ national laws and international obligations that
ensue from the provisional application of treaties (...).”

Article 45 ECT therefore conforms to the purpose of the Treaty (that is mentioned in the
preamble) to (i) shape and expand the international cooperation in the energy sector as

soon as possible and also (ii) to establish (in due time) a sound and binding international

legal basis for such a cooperation’”:

“Recalling that all signatories to the Concluding Document of the Hague
Conference undertook to pursue the objectives and principles of the European
Energy Charter and implement and broaden their cooperation as soon as
possible by negotiating in good faith an Energy Charter Treaty and Protocols,
and desiring to place the commitments contained in that Charter on a secure
and binding international legal basis;” (emphasis added)

75

76

77

incorrect and misleading (see SoR, § 79). For example, HVY cite their expert, Professor Schrijver, who
asserts that, supposedly, there was a "duplication". Apparently, Schrijver believes that Articles 32 and 45
ECT cover the same subjects. That is incorrect. Article 32 ECT pertains solely to some specific treaty
provisions that are not directly relevant in this context. Moreover, Article 32 ECT is in fact meant for
States that have approved the ECT. Article 45 ECT and Article 32 ECT contain completely separate
arrangements and have completely different purposes.

See the Judgment, ground 5.19, where the District Court in particular discusses the incorrect opinion of
the Tribunal that Articles 26 and 27 VCLT were allegedly violated.

Writ, § 148, and SoR, §§ 93-96 and 102. Professor Pellet’s 2017 Expert Opinion (Exhibit RF-D3), §§
58-64.

In SoA, §§ 293-299 and 308-309, HVY only emphasize the aspect that States wanted to promote
collaboration. They wrongly ignore the constitutional objections that were at hand at the time and the
primacy of the Treaty’s ratification based on Article 39 ECT.
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81.

82.

83.

In this context, see a publication of Professor Gazzini from 2015. Gazzini wrote:

“Interpreting Article 45(1) in the sense of admitting partial provisional
application would have been perfectly in line with the object and purpose of
Article 45, namely making the ECT rapidly applicable between signatories
and achieving the broadest possible participation, while accommodating the
needs of recalcitrant parties by safeguarding them against the acceptance of
commitments inconsistent with their domestic law (and probably giving them
time to eliminate such inconsistencies). This is clearly confirmed by the fact
that Article 45(1) refers to the constitution, laws and regulations of signatory
parties. Significantly, the preamble of the Treaty proclaims the intention of the
contracting parties '[t]o implement and broaden their co-operation as soon as
possible by negotiating in good faith an Energy Charter Treaty and Protocols,
and desiring to place the commitments contained in that Charter on a secure
and binding international legal basis.””®

HVY repeatedly suggest that the purpose of Article 45(1) ECT lies in safeguarding

transparency and reciprocity.” As will be explained in more detail in §§ 298 et seq., there

is no basis whatsoever for this suggestion and the District Court rightly rejected it.*’

(c)(v)  State Practice (ground 5.21)

Based on Article 31(3) VCLT, subsequent practice in the application of a treaty (state
practice) must be considered in the interpretation of a treaty. The District Court left state
practice out of consideration in its opinion about Article 45(1) ECT. As will be explained
in §§ 108-121 below, there is a broad consensus — supported by all states involved®' —
about the interpretation of Article 45(1) ECT. This demonstrates that state practice

unmistakably supports the District Court's interpretation.*” In this context, see for example

78

79

80

81

82

T. Gazzini, "Yukos Universal Limited (Isle of Man) v. The Russian Federation, Provisional Application
of the ECT in the Yukos Case" ICSID Review, Vol. 30, No. 2 (2015) pp. 293-302, p. 299 (Exhibit RF-
232). See also T. Gazzini, Interpretation of International Treaties, Hart Publishing 2016, pp. 71-74
(Exhibit RF-233).

See SoD, § 11.280, and SoA §§ 244, 248-269, 308-309, 320, 367-368 and 370-374.

See Judgment, ground 5.28, in which the District Court held that HVY’s policy views are no reason to accept obligations not
included in the Treaty: "The argument of the defendants regarding the object and purpose of the ECT can be largely reduced
to the already mentioned desirability of transparency and therefore does not lead to a different opinion. The principle of

reciprocity mentioned by the defendant in that respect (...) also does not succeed". See also SoR, §§ 208-214.

The opinion in the Judgment, ground 5.21, must be specified to this extent. Many of the documents the
Russian Federation will discuss are actually documents that were shared with all relevant states before or
after the negotiations. As an example, we point to the amendments to the Russian text that will be
discussed below, which amendments were approved — after signing — by the entire conference.

Writ, §§ 155-170. See also SoR § 92, wherein it is explained that, when interpreting treaties in practice,
international courts regularly take into account documents as referred to by the Russian Federation.
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85.

the many statements issued by States pursuant to Article 45(2) ECT. As explained in
Professor Pellet’s expert opinion, this later application of the Treaty confirms the
interpretation that “provisional application of the Treaty may be only partial ‘to the extent
that’ it does not relate to provisions incompatible with the domestic law of the concerned

983

Party.

(c)(vi)  The travaux préparatoires (ground 5.22)

(c)(vi)(1) The ruling of the District Court regarding the travaux préparatoires

The ordinary meaning of the terms in the Treaty in their context and in light of the subject
and purpose of the treaty clarify that the interpretation that has been accepted by the
District Court is correct. The District Court held that based on Article 31 VCLT, such an
interpretation does not lead to an unclear or obscure meaning. Therefore, according to the

text of Article 32 VCLT, the travaux préparatoires need not be discussed.

Nevertheless, the District Court concluded, as it was permitted to do under Article 32
VCLT that the travaux préparatoires endorse its interpretation. Indeed, Article 32 VCLT
provides that "[rJecourse may be had to supplementary means of interpretation, including
the preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting form the application of article 31", and international courts
and arbitral tribunals commonly rely on the travaux préparatoires to confirm an
interpretation under Article 31 VCLT, even where that interpretation results in a clear
meaning.* The District Court's recourse to the travaux préparatoires was particularly
appropriate in this case, where the interpretation of Article 45(1) ECT has been central to
the dispute for over a decade. The District Court held:

"5.22. Another question to be answered concerning the interpretation of
Article 45 paragraph 1 ECT is whether significance should be attached to the

83

84

See Professor Pellet’s 2017 Expert Opinion (Exhibit RF-D3), § 71. Original English text: "I have the
impression that the subsequent practice of the ECT rather confirms the interpretation defended in this
Opinion according to which the provisional application of the Treaty may be only partial ‘to the extent
that’ it does not relate to provisions incompatible with the domestic law of the concerned Party."

See, e.g., Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment of 3 February 1994, 1.C.J.
Reports 1994, p. 6, at 27, § 55 ("The Court considers that it is not necessary to refer to the travaux
préparatoires to elucidate the content of the 1955 Treaty; but, as in previous cases, it finds it possible by
reference to the travaux to confirm its reading of the text"); Compariia de Aguas del Aconquija S.A. and
Vivendi Universal v. Argentine Republic, ICSID Case No. ARB/97/3, Decision on Annulment dated 3
July 2002, § 69; Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on
Respondent’s Objection to Jurisdiction dated 21 October 2005, § 266.
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travaux préparatoires of the ECT, as mentioned by the Russian Federation.
From Article 32 VCLT it follows that if application of the interpretation rules
contained in Article 31 leaves the meaning ambiguous or obscure or leads to a
result that is manifestly absurd or unreasonable, use may be made of
supplemental means of interpretation, specifically of (data from) the
preparatory work referred to here. There is no ground to apply this
supplemental means of interpretation; the court holds that the explanation — in
accordance with Article 31 VCLT — does not lead to an ambiguous or obscure
meaning or to a result that is manifestly absurd or unreasonable.
Superfluously, the court would like to point out the statement of the Russian
Federation concerning the addition of the term ‘regulations’ to the draft text of
the Limitation Clause. Mr Bamberger, chairman of the legal advisory
committee to the Conference on the ECT, answered the question of the
Secretary-General of the Conference on the ECT about the addition of this
term as follows:

‘the effect is to suggest that relatively minor impediments in the form of
regulations, no matter how insignificant they may be, can be the occasion for
failing to apply the Treaty provisionally when in fact those regulations could
be brought into conformity without serious effort.””

86. The District Court’s ruling is correct.*® To clarify and supplement the District Court’s
ruling, the Russian Federation will discuss the formation of Article 45 ECT in detail (it
refers also to the timeline on the next page). In addition, it will discuss a number of

additional documents that have only recently been made available to third parties by the

ECT Secretariat.

8 Translation of the quote cited by the District Court.

86 See, inter alia, Writ, §§ 171-173. The statement in SoA, § 343, that the District Court allegedly held that

the term "regulations" always refers to secondary legislation is incorrect. The District Court has not done
this.
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Formulation Article 45 ECT

2 aucusT 1991 Q)

The United States propose to restrict the scope of
application of the ECT by adding to Article 45(1)
ECT: "to the extent that their laws allow".

(DoA, § 87)

10 NOVEMBER 1994 (

Craig Bamberger (legal adviser ECT) emphasizes that the
words "not inconsistent" do not have the same meaning as
"subject to" (DoA, § 99)

According to Lise Weis (legal adviser ECT) the words "to
the extent" mean that parts of the Treaty can be
provisionally applied even if other parts are not applied
(DoA, § 132)

N

D)

Q

14 DECEMBER 1993

Different States indicate that they cannot agree to the
principle of provisional application as such. In Article 45(2)
ECT a separate “opt-out” arrangement is added by means of
which provisional application can be fully abandoned. Japan
proposes to add similar “fo the extent” wording to Article
45(2)(c) ECT because it is having problems with one specific
institutional treaty provision.

(DoA, §§ 93-94)

14 DECEMBER 1994

The Joint EC Statement reads that Article 45 ECT does not
impose any obligations that go beyond what is compatible with
the internal law of the signatories. No statement has to be
submitted for this purpose (DoA, § 114)

17 DECEMBER 1994
SIGNING OF THE ECT

17 MAY 1995
In the Russian text of the Treaty the words "to the
extent" are translated as "insofar as". The authentic

text and conscious choice of words were (later)
approved by the States (DoA, §§ 101-103).
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(c)(vi)(ii) The formation of Article 45(1) ECT: the proposal of the United States
clarifies that Article 45(1) ECT does not concern the principle of
provisional application as such.

At the time of the ECT’s formulation, the government representatives were aware that —
based on their own constitutional rules — the ECT could not be applied provisionally
without parliamentary consent. The United States already indicated in 1991 that this

problem can be repaired by limiting the scope of the provisional application:

““Provisional” application of the Protocol®’ is not possible in the U.S., where a
treaty or legislation is required before such a document can come into force.
This could be fixed with: ‘to the extent that their laws allow’ or some similar
language.”™®

During the plenary negotiations in 1993, the United States indicated that provisional
application is an “exceptional phenomenon” and that one cannot act as if a treaty has

already entered into force if it is provisionally applied:

“[W]e need to recognize that provisional application is a rather extraordinary
thing. Almost every country represented in this room, if not every country
represented in this room, does have internal legal and in many cases
constitutional requirements before treaties or international agreements like
treaties may enter into force for it. And one has to take the existence of those
requirements very seriously. One cannot simply, through a provisional
application regime act as if indeed the treaty were already in force and that the
process of, say, ratification were a mere formality.” (emphasis added by
counsel)®’

At the time, it was clear that many countries could not provisionally apply specific ECT
provisions. For example, a representative of the United States indicated that the American
constitutional system opposes provisional application of the treaty provision that entails an
obligation to contribute to the costs of international institutions. Article 37 ECT provides
that Contracting Parties must bear the costs of the ECT Secretariat according to a certain
allocation formula. Provisional application of such a treaty provision is allegedly opposed

to the American Congress’ right to approve and amend budgetary policy:

87

88

89

The draft text of the Treaty was called the "Basic Protocol" at the time.

European Energy Charter Conference Secretariat, 6/91, CONF 4 Restricted Note from Secretariat (United
States) (Exhibit RF- 234).

Transcript of Energy Charter Conference, Session of December 14, 1993 (United States Representative),
4 (C-924).
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“Quite apart from the question of the ultimate resolution of whether there
should be institutions, the difficulty of participating in the financing of a
provisional organization is particularly acute for the United States. We cannot
under our law do it for more than a certain period and so, certainly, we could
not provisionally apply the Treaty in respect to the United States in that
connection.” (emphasis added).

The fact that entering into a financial obligation could infringe the right to approve and
amend budgetary policy of the Parliament was a reason for concern for more States. For
example, both Italy’’ and Japan® indicated at the time of the negotiations that the

provisional application of Article 37 would not be acceptable for them for that reason.

At the time of the negotiations about the text of the ECT the United States, Canada and
Norway proposed to limit the scope of the provisional application by signatories.”” The
idea behind this was that in this way the constitutional limitations that prevent each of the
governments involved from provisionally applying the ECT as a whole under their own
legislation would be met. The proposal of the United States was to limit the provisional

application “to the extent permitted by its constitution or laws”:

"[W]e do not have any legal difficulty with provisional application per se, so
long as it is carefully qualified to ensure that no party is obliged to do, or to
refrain from doing, anything for which that party’s constitution or law requires
an appropriately ratified treaty. Our law, for example, generally speaking
prohibits expenditure of funds to pay the U.S. share of the expenses of an
international organization absent the express approval of the Congress. For
such reasons language along the lines ‘to the extent permitted by its
constitution or laws’ is essential to any provisional application obligation.”*

90
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93

94

Session of December 14, 1993 (United States Representative) (C-924), 4. SoR, § 97. See also Writ, §§
145 and 171, with reference to, inter alia, Exhibit RF-113 and C-924.

Fax from Italy to the European Energy Conference Secretariat dated 27 July 1994, Re: Inclusion of Italy
in Annex PA (Exhibit RF-235): "ltaly cannot consent to the provisional application of the Treaty since
Article 80 of the Italian Constitution lays down, inter alia, that international treaties which provide for
arbitration, confer juridicial [sic.] powers or impose financial burdens must be ratified by Parliament."

European Energy Charter, Room doc. 15, remarks of the Japanese delegation to Article 45 ECT, dated 8
March 1994 (Exhibit RF-236): "We cannot apply Article 37 of Part VII unconditionally after signature,
because our domestic legislation prohibits the Japanese Government from committing itself beyond its
competence to make payments regarding treaties which have not yet been concluded."

The United States, Canada and Norway proposed at the time to reformulate and add the provision about
provisional application (then Article 41): "to the extent that such provisional application is not
inconsistent with their national laws". See C-859 and R-466.

U.S. Department of State: Fax from T. Borek to Energy Charter Secretariat (24 February 1994), 1 (R-
844). SoR, § 97. See also Writ, §§ 145 and 171, with reference to, inter alia, Exhibit RF-113 and C-924.
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The fax that is referred to above shows that the United States has explicitly indicated that it
does not object to the principle of provisional application as such. They only wanted to
guarantee that a party would not be obliged to do or omit something in respect of which the
laws of that party require a treaty that has been correctly ratified. The foregoing quote
therefore demonstrates that the words “to the extent” do not concern the inconsistency of

the provisional application of the ECT as such with national law (the so-called all-or-

nothing interpretation), but inconsistency of specific obligations (such as Article 37 ECT)

with national law (the so-called peacemeal interpretation).”

(c)(vi)(iil) The formation of Article 45(2) ECT clarifies that Article 45(1) ECT
provides for partial provisional application

For most States, such as the Netherlands, France and the Russian Federation, the text
proposed by the United States offered sufficient guarantees to accommodate the
constitutional requirements.”® Some States deemed the provisional application of treaties
such as the ECT undesirable altogether. For example, during the negotiations about the
ECT, Switzerland, Austria, Canada, Hungary, Japan, Norway and Romania indicated that
they could not or would not be willing to provisionally apply the Treaty.”” Some States
pointed to political policy considerations, while other States pointed specifically to the role

of their national parliaments.”®
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The statement of HVY in SoA, §§ 329-331, that the travaux préparatoires demonstrate that Article 45
ECT concerns the principle of provisional application is therefore incorrect. The quotes referred to above
show that the United States had an approach in mind that is entirely in line with the District Court's
interpretation. As will be explained above, this cannot be concluded from a Japanese proposal either. On
the contrary: the documents that were drawn up in this context support the District Court's interpretation.

For the Netherlands, see, for example, §§ 23-24 of Professor Heringa’s Expert Opinion (Exhibit RF-D1).

For example, Switzerland, Austria, Hungary, Japan, Norway and Romania indicated that provisional
application as such was not acceptable to them. See C-879 (General Comment): Original English text:
"Six delegations (CH, A, H, J, N, RO) stated that provisional application was not acceptable to them for
different reasons but in most cases for constitutional reasons.” See C-911 with respect to Switzerland.
See also C-924, p. 3-5. The Portuguese Republic indicated that it was not able to provisionally apply the
Treaty "for constitutional reasons" see C-904. See also the Memorandum of Jeff Pierson to Mrs Steeg
dated 20 December 1993, Re: European Energy Charter Treaty Negotiations 14-18 December 1993
(Exhibit RF-237): "Norway began this discussion by once again proposing deletion of the article, since
it ‘cannot accept the principle of provisional application,’ since it would require consent of the
parliament. (...) Hungary, Romania, Japan, Austria and Switzerland also voiced concerns about the
parliamentary impact, especially in the sense that there should not be any obligation to apply terms
provisionally. Canada then stated the obvious: it will be difficult to accept Article 50 before it is known
what will go into the treaty!" See C-922 for (various) lists with countries that have indicated that they do
not want to provisionally apply to ECT.

See also (Exhibit RF-237). This memorandum reports on the plenary sessions of 14-18 December 1993:
"Hungary, Romania, Japan, Austria and Switzerland also voiced concerns about the parliamentary
impact, especially in the sense that there should not be any obligation to apply terms provisionally."
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In order to meet such objections and internal political considerations, a separate “opt out”
arrangement was proposed at a much later time during the negotiations. This arrangement
made it possible for States to opt out of provisional application altogether. Such an
arrangement was included in Article 45(2) ECT.” Ultimately, two separate arrangements
were provided: (1) the arrangement of Article 45(1) ECT that provides for limited and/or
partial provisional application and (2) the arrangement of Article 45(2) ECT that enabled
the States not to provisionally apply the Treaty at all. In the latter case, the Treaty only
provided for the provisional application of Part VII of the ECT (institutional provisions,
Articles 33-37 ECT):

“2a. Notwithstanding paragraph (1) any signatory may, when signing, deliver
to the Depositary a declaration that it is not able to accept provisional
application. The obligation contained in paragraph (1) shall not apply to a
signatory making such a declaration. (...)

c. Notwithstanding subparagraph (a), any signatory making a declaration
referred to in subparagraph (a) shall apply Part VII provisionally pending the
entry into force of the Treaty for such signatory in accordance with Article 44,
to the extent that such provisional application is not inconsistent with its laws
or regulations.” (emphasis added)

Documents that concern the formation of Article 45(2)(c) ECT confirm that the “to the
extent” wording in Article 45(1) ECT refers to specific treaty provisions.'” This is
demonstrated by, among other things, Japanese proposals that — contrary to what HVY

argue'”’ — have been accepted with some adjustments. Japan proposed to add wordings
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Article 50(2) of the draft text. In this context, see also II.D(c)(ii) et seq. below.

Among other things, Article 45(2) ECT was discussed during the negotiations that took place from 7 until
11 March 1994. These meetings were summarized as follows: "drticle 50, Provisional Application. A
substantial amount of preparatory work on this subject, including the exploration of alternative
approaches such as a separate agreement, had been done by the Conference Secretariat prior to this
meeting. Moreover, in recognition of the legal and political problems of the participating countries, it
was expected that any obligation to apply the Treaty provisionally pending its entry into force would be
made subject to the laws of the Treaty signatories. The article was given needed form, however, by a
Japanese proposal which was well received in the Conference. The proposal would retain the provisional
application article in the Treaty. Under the article a signatory which did not choose to apply the full
treaty provisionally could elect not to do so (...)" Memorandum from Craig Bamberger to Ms Steeg and
Mr Ferriter dated 15 March 1994, Re: European Energy Charter Plenary of 7-11 March, (Exhibit RF-
238),p. 6.

The far-reaching conclusions that HVY believe they can draw in SoD, §§ 332-334, based on a Japanese
text proposal, are incorrect. Unlike what HVY and Professor Schrijver assert, the Japanese proposal in
question was never explicitly rejected. On the contrary, the Japanese proposal they discussed was later
accepted with a few adjustments. The essence of this earlier proposal was that States should be given the
opportunity to refrain from the provisional application of the Treaty altogether. This proposal was
accepted: after all, Article 45(2) ECT was implemented in the end at the insistence of Japan (see §§ 94 et
seq. above). Therefore, it cannot be deduced from the first text proposal in any way that States explicitly
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96.

similar to the “to the extent” wording in Article 50(1) ECT to Article 50(2) of the former
draft text (later Article 45(2) ECT). The background was that Japan had a problem with

one specific treaty provision which it claimed it could not apply provisionally.'” This

concerned Article 37 ECT, based on which it would be obliged to contribute to the costs of

the Secretariat:

“We have a constitutional problem in relation to paragraph (2) of CONF 91,
which lacks the phrase ‘accordance with their laws and regulations’. We
cannot apply Article 37 of Part VII unconditionally after signature, because
our domestic legislation prohibits the Japanese Government from committing
itself beyond its competence to make payments regarding treaties which have
not yet been concluded.

(...) Therefore, we propose to replace paragraphs (1) and (2) of Article 50
(CONF91) with the following paragraphs (1) to (3) (...)

(3) Notwithstanding paragraph (2) above, signatories making declarations
referred to in paragraph (2) above shall apply Part VII of this Treaty
provisionally in accordance with their laws and regulations pending its entry
into force in accordance with Article 48.” '

By way of example, a declaration of Italy can be referred to as well. At the time of the
negotiations, Italy indicated in a letter that it will issue a declaration that it cannot
provisionally apply the Treaty “at all”. In the letter, signatories that provisionally apply the
Treaty based on Article 45(1) ECT are referred to as States “who do apply provisionally at

least some part of the Treaty”.'”

(c)(vi)(iv) The formation of Article 45(1) ECT: “to the extent” means something
entirely different than “if”

102

103
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rejected the interpretation accepted by the District Court. HVY submit not a single document
demonstrating that, supposedly, that was the reason Japan’s very first text proposal was not accepted.

This also clarifies that the far-reaching conclusions which HVY believes it can draw in SoA, §§ 332-334,
based on a Japanese text proposal that was never accepted, do not hold. On the contrary: Japan shares the
opinion of the District Court. See also § 120 below.

Remarks of the Japanese delegation to Article 45 ECT (Exhibit RF-236) (emphasis as in original text).

Letter of the permanent representation of Italy to the Secretary General of the European Energy
Conference dated 1 September 1994, (C-1012 and C-908). Writ, § 169. Original English text: "With
reference to your letter of August 31st, I am glad to inform you that my authorities agree that the
inclusion in Annex PA is necessary only for certain States who do apply provisionally at least some part
of the Treaty. Italy will therefore make a declaration at the time of the signature for not being able (for
constitutional reasons) to accept provisional application, ‘in toto’, The request to be listed in Annex P4 is
than not relevant any more.[sic.]" This immediately makes it clear that HVY's statements regarding the
position Italy allegedly adopted cannot hold (SoA, § 339).
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HVY asserts that the Treaty as a whole should be applied provisionally if the principle of
provisional application as such is not ruled out. To that end they argue, that “to the extent”
could mean the same as “if”.'"”> This interpretation is hardly substantiated and not in line
with the ordinary meaning of the chosen wording and is furthermore incompatible with the

intention of the negotiating parties (see § 70 above).

First of all, at the time of the negotiations, the European Communities made it clear during
a plenary session that the wording “to the extent that” differs from the words “if that”.
According to the European Community, the wording in Article 45 ECT'® implies that the
ECT had to be provisionally applied to the extent possible, meaning insofar as permitted by

existing laws:

“(...) the language in the existing earlier versions has done two things It has
said that signatories who can, whose constitution allows it may apply
provisionally the Treaty and, then, by using the expression ‘to the extent that’,
not ‘if that’, ‘if to the extent that such provisional application’, not ‘if such
provisional application’. It has in addition suggested that there could be
provisional application as far as feasible, that is as much as the provisional
application as the existing laws and regulations and constitution allow it. This
is the way paragraph I of Article 50 CONF 82 can be read (...)"""”

Second, see also a fax of Mr Craig Bamberger, the chairman of the Legal Advisory
Committee to the ECT Conference, and consequently the most important adviser of the
Conference (see also §§ 133 and 147 et seq. below). On 10 November 1994 he wrote that
the words “not inconsistent” do not mean the same as the words “subject to”:

“the obligation is undertaken ‘to the extent not inconsistent with(...)’. This is

not quite the same as ‘subject to’.”'*®

Third, when the Russian text was drawn up, the words “to the extent” and the manner in
which they had to be “translated” into Russian were discussed in detail. By the end of the

negotiations, it became clear that it was impossible to have all six authentic texts ready for
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SoA, §§ 305-306, see also Schrijvers’ expert opinion (HVY), § 58. See also § 70 above.

More specifically: Article 50 of the draft text at the time. The numbering changed shortly before the
Treaty was signed.

Report Plenary Sessions dated 10 March 1994, (C-924), p. 25.

Fax from Craig Bamberger to Lise Weis, Re: Clive’s Draft Memo on Provisional Application dated 10
November 1994 (Exhibit RF-239).
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the signing of the Treaty.'” In order to expedite the formation of the Russian text and
safeguard its quality, the Russian Federation was requested and found willing to provide a

contribution by providing linguistic experts.'"’

At the ECT Secretariat’s request, the Russian experts looked at the text critically and,
based thereon, made many dozens of suggestions and asked the ECT Secretariat several
questions.''" One of the questions specifically pertains to the translation of the words “to
the extent” in Article 45 ECT. The linguistic experts wondered whether this wording

should be translated as “insofar as” or as “if”:

"P. 71. Para. (2)(c). ‘...to the extent that’ was translated as ‘insofar as’. We
changed it for ‘if’. We would like to double-check (if that changes the
meaning?). [This correction has not been included in the text yet.]”'"?
The ECT Secretariat has adopted most of the Russian experts’ linguistic corrections. In
response to the question how the words "to the extent" should be "translated", the ECT
Secretariat wished to maintain the Russian wording for "insofar as". This is evident from a
letter from Mr Sorokin (ECT Secretariat) to Minister Shatalov (Russian Federation) dated
17 May 1995:

“(...) Given the experts’ recommendations, we were unable to agree with the
corrections (...) in eight cases (...). These concern our following
commentaries (...) Article 45(2)(c), p. 78) (...) Based on expert opinions, WE

109

110

111

112

Letter from Lise Weis to Clive Jones dated 21 October 1994 (Exhibit RF-240).

Letter from Clive Jones (ECT Secretariat) to A. Shatalov (Deputy Minister of the Ministry of Fuel and
Energy of the Russian Federation) dated 20 October 1994 (Exhibit RF-241). Original English text:
"Sometime in the second half of November there will be a meeting of Legal linguistic experts arranged by
the Council of the European Union's legal service to ensure that the six different language versions of the
Treaty and Final Act are fully compatible. This is purely a linguistic exercise which involves no change in
policy or substance. Although the Council does, I understand, have Russian 'mother tongue' experts on its
staff, it would I believe be useful if you could send two or three Russian government officials to this
meeting. The purpose of this letter is to invite your representatives to attend."

Letter from Ivanov (Deputy Minister of the Ministry of Foreign Affairs of the Russian Federation) to
Shatalov (Deputy Minister of the Ministry of Fuel and Energy of the Russian Federation) dated 30 March
1995 (Exhibit RF-242). English translation of the original Russian text: "We have carefully reviewed the
commentaries of the Secretariat of the European Energy Charter to the proofs of the Russian text of the
Energy Charter Treaty (ECT) and related documents, prepared by the translators of the Ministry of
Foreign Affairs of Russia. Please find enclosed further commentaries.(...) [W]e consider it practicable to
create, as part of the newly created Interagency Committee for the Implementation of ECT Provisions, a
group of experts from among the economists and lawyers that could study the Secretariat’s
commentaries. We believe that without this, the preparation of the final Russian text of the Treaty,
especially given its forthcoming submission to the State Duma for ratification, is impossible."

See (Exhibit RF-242). English translation of the original Russian text.
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RECOMMEND CONSIDERING THE FOLLOWING TRANSLATION OF

THE RESPECTIVE TEXT AS FINAL"'"
The Russian authorities agreed. The amended Russian text of the Treaty, in which the
words “to the extent” were “translated” to the Russian “insofar as”, was approved on 1
June 1995 by four high-ranking government officials, including the Minister of Finance
and the Minister of Foreign Affairs of the Russian Federation.''* After approval, the ECT
Secretariat presented the Russian text to the other States.''” This Russian text was
subsequently approved by the Conference and is considered an authentic text of the

Treaty.''®

The formation of the Russian authentic text of the Treaty shows not only that the wording
“to the extent” in Article 45(1) ECT does not mean the same as “if”, it also shows that the
representatives of the Russian Federation and the ECT Secretariat expressly emphasized

that position at the time.

(c)(vii)  Conclusion

The District Court concluded that “the normal meaning of the term ‘fo the extent’in

paragraph 1 - also given the context - leads to an interpretation (...) whereby the possibility
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Letter from Sorokin (ECT Secretariat) to Shatalov (Minister of the Russian Federation) dated 17 May
1995 (Exhibit RF-243). The quote in the main text was translated directly from Russian. English
translation of the original Russian text.

Approval of the Russian translation of the ECT Treaty dated 1 June 1995 (Exhibit RF-244). The receipt
of the final Russian text of the Treaty was signed by four separate Russian ministers and/or high-ranking
officials, to wit V.V. Zotov (Minister of Finance), Yu. A. Yershov (National Research Institute for
Foreign Economic Relations), Ye. K. Mikhailova (Central Bank of the Russian Federation) and V.N.
Prosin (Minister of Foreign Affairs).

Memorandum of the ECT Secretariat on the final text of the Treaty dated 29 June 1995 (Exhibit RF-
245). English translation of the original Russian text: "The final texts of the Energy Charter Treaty
(including Annexes and Decisions), the Protocol on Energy Efficiency and the Final Act of the Charter
Conference in English were circulated on 18 January (document CC 2), while the texts in Spanish,
Italian, German and French were circulated on 3 March (document CC 6). Texts in Russian signed in
Lisbon, are enclosed hereto (the set is dated 17 December 1994). The Secretariat, as instructed by, and
acting on behalf of the Depository, notes the significant mistakes identified in the Russian text of the
Energy Charter Treaty signed in Lisbon on 17 December 1994. It is suggested that these mistakes be
corrected in accordance with the italicized notes in the enclosed version of 16 June 1995. In case of any
objections to these corrections, please inform the Secretariat by 31 July 1995."

The Russian text is authentic pursuant to Article 50 ECT. That the text, amended and approved at a later
date, is the authentic text is confirmed in a letter from Sorokin (ECT Secretariat) to Shatalov (Deputy
Minister of the Ministry of Fuel and Energy of the Russian Federation) dated 28 August 1995 (Exhibit
RF-246). English translation of the original Russian text: "According to the Document CC 28 dated 28
June of this year, as no Contracting Party informed the Secretariat of its comments and objections to the
distributed Russian language translation of the ECT and the connected documents before 31 July of this
year, that text is considered to be authentic."

53



UNOFFICIAL TRANSLATION

This text is an unofficial translation of the Dutch original. In case of any discrepancies, the Dutch original shall prevail.

106.

107.

of provisional application (...) depends on the compatibility of separate treaty provisions
with national law. "'"” The District Court subsequently rightly concluded that the Russian
Federation was only bound by the treaty provisions that are compatible with Russian

law."''®

(d) The District Court’s interpretation matches what had already been
accepted as the only correct interpretation of Article 45(1) ECT at the
time

HVY have repeatedly asserted that the interpretation of the Treaty as accepted by the
District Court is “not serious” and “highly questionable”.'"’ HVY argue without any
further substantiation that this interpretation has been “fabricated” and “made up” by the
Russian Federation after the commencement of the Arbitrations with the mere purpose to

“evade its obligations under the ECT”.'*

In reality, the District Court's interpretation had been universally accepted as the only
correct interpretation of Article 45 ECT long before the Arbitrations commenced. This

interpretation of the District Court corresponds to the understanding of Article 45 ECT by
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Judgment ground 5.18.
Judgment, ground 5.22.

SoD, §§ 1.59, 1.63 and I1.190. "Let us repeat that this cannot be regarded as a serious interpretation of
Article 45(1) ECT. It is an interpretation that was created only to evade responsibility for the destruction
of Yukos." In enforcement proceedings in Belgium, they have construed the opinion of the District Court
as "highly questionable". Conclusions Additionelles Quant au font dated 1 June 2016, (translation of the
original French text): "180. The reasoning of the District Court in The Hague is highly questionable. The
District Court completely disregards the generally acknowledged principles of international law, derives
Article 45 ECT (which nevertheless prescribes a provisional application of the ECT) of any effect, allows
the Russian Federation to avoid its international responsibility even though it signed the ECT and
supported a provisional application in tempore non suspecto, and interprets Russian law in a manifestly
incorrect manner by relying only on expert advice entered into the proceedings by the Russian
Federation." Original French text: "/80. Le raisonnement suivi par le Tribunal de premiere instance de
La Haye est hautement critiquable. 1l fait totalement fi des principes bien établis du droit international,
ote tout effet a 'article 45 du TCE (lequel prévoit pourtant expressément [’application provisoire du
TCE), permet a la Fédération de Russie d’échapper a ses responsabilités internationales alors qu’elle a
signé le TCE et soutenu son application provisoire in tempore non suspecto et interprete le droit russe
d’une maniére manifestement erronée sur le seul fondement des avis d’experts invoqués par la
Fédération de Russie pour les besoins de la cause."

SoD, §§ 59-60: "When HVY subsequently commenced the Arbitrations in 2005 and claimed significant
compensation therein, the Russian Federation, eleven years after it had signed the ECT, made a
turnaround that caused quite a stir. The Russian Federation fabricated the interpretation of Article 45
ECT in the Arbitrations only to evade the obligations by virtue of the ECT (...)" SoA, p. 54 "The position
of the Russian Federation (...) was made up by the (lawyers of) the Russian Federation after HVY had
initiated the Arbitrations." SoA, § 140 "In the context of the Arbitrations, the Russian Federation then
concocted the defence that it did not apply Article 26 ECT provisionally at all.” SoA, § 544: "[t/he
Russian Federation simply made up its arguments based on Article 45(1) ECT and Russian law after its
dispute with HVY had arisen in order to evade an independent review by the Arbitral Tribunal (...)".
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(1) the Netherlands, (ii) the European Union and all its member states at the time, (iii)
representatives of the United States, Italy, the United Kingdom, Finland and Japan, (iv) the
Russian Federation before the Arbitrations were initiated, (v) the individuals that were

involved in the negotiations on the ECT and (vi) the prevailing view in legal literature.

(d)(i) The Netherlands agrees with the opinion of the District Court

Dutch officials who were involved in the conclusion of the ECT agree with the District

12l As further substantiation of this position, the Russian Federation

Court's interpretation.
submits an expert opinion of Professor Heringa, Professor of Constitutional Law at the
University of Maastricht.'”* Professor Heringa describes the relevant Dutch legislation. In
his expert opinion, he refers to a number of documents that were drawn up at the time
which demonstrate that (i) the Netherlands relied on the Limitation Clause, (ii) assumed
that it would only provisionally apply part of the Treaty and (iii) was of the opinion that no

prior declaration was required to rely on Article 45(1) ECT.'*

Professor Heringa refers to various internal documents that were drawn up by Dutch
officials at the time and which concern provisional application of the Treaty. A
memorandum of 31 March 1994 directed to the European Cooperation Department (of the
Ministry of Foreign Affairs) demonstrates that the Netherlands could agree to the
provisional application of the Treaty precisely because of the fact that the scope of

provisional application was limited:

121
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The Russian Federation therefore vigorously contests the unsubstantiated stateme