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l. INTRODUCTION

1. Pursuant to the Tribunal’s letter to the partieed&4 August 2016, Claimant, Merck
Sharp & Dohme (I.A.) LLC (“MSDIA”) herein addresstd®e 4 August 2016 judgment of
Ecuador’s National Court of Justice (“NCJ”) in tR&A v. MSDIAlitigation. This Submission
is accompanied by one volume of fact exhibits amel wolume of legal authorities.

2. For almost 13 years, MSDIA has been compelled tendkitself in Ecuador’s courts,
repeatedly incurring seven- and now eight-figur8.Ulollar judgments from Ecuador’'s NCJ
lacking any coherent factual or legal basis, eadtessive judgment deemed final and
enforceable and each arising out of the same camy@lancerning a failed negotiation about a
small manufacturing facility valued by the partenly $1.5 million.

3. Ecuador’s courts at every level, from first instane the National Court of Justice and
Ecuador’s specialized Constitutional Court, hageésl irrational, baseless, and obviously biased
decisions in favor of NIFA, without respect for tfaetual record, elementary logic, or
Ecuadorian law. Judgments have been issued ag4Bi3tA under four different legal theories,
none of which was previously recognized under Eotad law, three of which were either not
advanced or disavowed by the plaintiff in the caBkSDIA has now been found liable in “final”
judgments issued by three different panels of N@dé¢s, in every case under legal theories
never argued by the plaintiff. Ecuador’s courtgehardered MSDIA to pay ever-escalating
damages for the same conduct, in judgments fifstreed against MSDIA and then vacated at
the plaintiff's request, culminating in the $41.49lion August 2016 NCJ Judgment. This last
judgment was expressly based on obviously unfairaased factual findings made by the court
of appeals and the expert report of Mr. Cristiabrera, a report so obviously irrational that
even the prior two NCJ panels had rejected its losians out of hand, and so preposterous that
Ecuador has never even attempted to defend iisratbitration.

4, In short, theNIFA v. MSDIAlitigation has been a long series of extraordinary
miscarriages of justice. There can be no doulttttieaEcuadorian judicial system as a whole
has failed to provide MSDIA with the basic proteas of due process, and has failed to afford
MSDIA with effective means of asserting claims amdorcing rights. The recent August 2016
NCJ Judgment and the 20 January 2016 Constituti©oait Decision that dictated its terms
continue and intensify the same patterns of abtiIs8&®IA and its legal rights at the hands of
Ecuadorian courts that have persisted without tesince 2003. For the reasons set forth
below, these 2016 rulings, like those that camereetdeny justice to MSDIA and violate
Ecuador’s obligations under the Ecuador-UnitedeSt&tlateral Investment Treaty (the
“Treaty”).

5. It now appears that NIFA has not filed another &ottdinary Action for Protection in
Ecuador’s Constitutional Court challenging the 4ast 2016 NCJ Judgment, and the deadline
for doing so has now expired. It is possible, ¢fi@re, that the August 2016 NCJ Judgment may



be the last “final judgment” in the long-runnifgFA v. MSDIAlitigation.! That does not mean,
however, that $42 million is a ceiling on the nejuries that MSDIA faces.

6. As the Tribunal is aware, on 16 September 2016Ethedorian court of first instance
with jurisdiction to enforce the August 2016 NCdlgment issued an order suspending
enforcement proceedings in compliance with thiedmal's Second Order on Interim Measures.
As of today, that suspension remains in placet were lifted, however, either by the court of
first instance on motion for reconsideration oraeation filed by NIFA or by a superior
Ecuadorian court acting at NIFA'’s urging, NIFA cduinmediately enforce the NCJ's $42
million judgment. Such enforcement would destro$MMA’s investment in Ecuador. MSDIA
would lose its ongoing business, including its tssaad expectation of future profits, and
because its assets in Ecuador are valued at fatHas $42 million, it would also face potential
enforcement against assets outside Ecuador.

7. Thus, it is possible that MSDIA'’s business in Equathight be destroyed through
enforcement of the judgment, occasioning lossladsaets in the country and loss of future
profits, and MSDIA could also suffer litigation ecesnd potential judgments enforcing any
unsatisfied portion of the judgment in other coigstr Those damages would be very substantial
and would flow directly from the denials of justiaeissue.

8. International law provides that MSDIA is entitlemlfull reparation of the damage caused
by Ecuador’s breaches of the Treaty. Those breatfree imposed on MSDIA more than $7.7
million in judgments already paid to NIFA, nearly illion in legal fees and costs defending
the Ecuadorian proceedings that have resultedosetdenials of justice, and other, unquantified
damages to its reputation and goodwill, and nowwa $42 million liability (Ecuador’s courts
have not yet determined whether that includes additional to the $7.7 million in liability
imposed by the prior NCJ judgments, which were dismials of justice), and risk of loss of its
ongoing Ecuadorian business.

9. For the reasons set forth below, the remedy thaldvwe@store MSDIA most closely to
the position it would have been in absent Ecuadwesiches, is an order directing Ecuador
immediately to satisfy in full MSDIA’s purported fations under the August 2016 NCJ
Judgment, as well as compensation for MSDIA'’s pp@yments in satisfaction of prior
judgments, its legal fees and costs defending tuadorian litigation, and other losses.

10. That remedy is needed because, unfortunately, Bcisgabsition in this arbitration has
left no doubt that Ecuador will not respect an aiadirecting nullification of the judgments of its
courts that have denied justice to MSDIA. An awaedlaring those judgments to be null and
void would therefore be an empty remedy that woegdbe MSDIA exposed to enforcement of
those judgments in Ecuador (and perhaps elsewh&e)ong as those judgments remained un-
nullified and unsatisfied, they could be enforcgdiast MSDIA’s assets in Ecuador and beyond.

! That NIFA appears not to have filed an EAP seekingacate the August 2016 NCJ Judgment does na izt
the litigation in Ecuador has come to an ends fiassible, for example, that NIFA may appeal tieoof the first
instance court staying the enforcement of the Aug0%6 NCJ Judgment, up to and including filingesP in the
Constitutional Court alleging that the order gragta stay violated its constitutional rights.
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11. If, on the other hand, Ecuador were directed tly fatisfy the judgment in a timely
fashion so as to avoid any risk of seizure of MSBIl&ssets, and if it complied prior to any
judicial order mandating execution of the judgmag@inst MSDIA’s Ecuadorian assets, this
would bring theNIFA v. MSDIAproceedings to an end and permit this Tribun@iuioMSDIA in
the same position it would have been in absent d&amsmbreaches of the Treaty.

12. MSDIA therefore respectfully requests that the Tiniél issue a Partial Final Award as
soon as reasonably possible declaring that theumal has jurisdiction and that Ecuador has
breached the Treaty, and awarding MSDIA $41,966(Y.1The Tribunal has before it all of the
evidence and submissions from the parties necetsanpport a Partial Final Award on these
terms. Moreover, an award on these terms, if cmdplith by Ecuador, would avoid the loss of
MSDIA’s business in Ecuador (and consequently, lm@rgphase of this arbitration to decide
MSDIA’s claim for damages resulting from the destron of its business).

13. A Partial Final Award on these terms would not &ddrall of MSDIA'’s claims,
MSDIA’s remaining claims (including its claim toaaver the costs incurred in defending the
NIFA v. MSDIAlitigation and its other prior losses) should le¢edred to a further phase of the
arbitration, in which MSDIA can submit additionafpdated evidence of quantum (including
with respect to a claim for damages resulting ftbmdestruction of its business in Ecuador, if
necessary)

Il. THE 4 AUGUST 2016 NCJ JUDGMENT AND OTHER PERTINENT FACTUAL
DEVELOPMENTS SINCE THE MARCH 2015 HEARING

14. MSDIA has described the history of tNéFA v. MSDIAlitigation in its pre-hearing
memorialé and during the March 2015 hearing in London. THistory is not repeated here.
The discussion below describes factual developnsnte the March 2015 hearing, beginning
with the Constitutional Court proceedings on NIF&&cond “Extraordinary Action for
Protection” (“EAP”) that were already underwayladtttime; and continuing with the January
2016 Constitutional Court decision that dictatesl tmtcome when the case was returned to the
NCJ (and prompted this Tribunal’s first order aieimm measures); the August 2016 NCJ
judgment itself; and events in Ecuador since thedace of that judgment.

A. The Constitutional Court Proceedings and Ruling\dRA’s Second
Extraordinary Action for Protection

15. On 9 January 2015, NIFA filed its second EAP in &tr’'s Constitutional Court. As
MSDIA advised the Tribunal, that action was pendmthe Constitutional Court at the time of
the March 2015 merits hearing in this arbitration.

16.  NIFA argued that the 10 November 2014 NCJ judgmehich had awarded NIFA
$7,723,471.81, was arbitrary and violated NIFA'sstitutional rights to due process, effective
legal protection and legal certaintyNIFA requested that the Constitutional Court drthe

2 See generallISDIA’s Memorial, at paras. 37-160; MSDIA’s Repht, paras. 475-493; MSDIA's Supplemental
Reply, at paras. 7-22.
3 Exhibit C-299, NIFA’s Extraordinary Action for Peection, Constitutional Court, dated 9 January 2015
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NCJ judgment, reinstate the $150 million courtpbeals judgment, and return the case to the
NCJ for another (third) final judgment. NIFA haought and obtained just such relief in its first
EAP, which had challenged the September 2012 N@&jhjent awarding NIFA $1,570,000.

17.  Less than two months after the London hearing,®Af&il 2015, a three judge panel of
the Constitutional Court admitted NIFA’s EAP fomsiaderation by the full Constitutional Court
on the merit$.

18. Nevertheless, on 6 July 2015, the Ecuadorian ajditst instance granted NIFA’s
request to enforce the November 2014 NCJ judgrheédn 9 July 2015, in order to avert the
seizure of its assets, MSDIA complied with thatesrdnd satisfied the judgmeéht.

19. On 14 January 2016, at the request of MSDIA andatis Attorney General, the
Constitutional Court held an oral hearing on NIF&&zond EAP. At the hearing, counsel for
MSDIA and NIFA and a representative from the Ateyriseneral’s office made oral
submissions.

20.  Six days later, on 20 January 2016, Ecuador’s @atishal Court issued its decision: it
granted NIFA’s EAP, annulled the November 2014 MEdision (which MSDIA had already
paid), reinstated the court of appeals $150 miljimigment, and returned the case to the RICJ.
The Constitutional Court expressly directed thatd¢hse should now be decided on the merits
not by the regular judges of the NCJ but insteathby‘alternate judges” whose function
gener%lly Is limited to deciding which petitions frassation will be decided by the NCJ on the
merits:

21. The Constitutional Court decision accomplishingstheesults was highly unusual and
constituted an improper attempt to compel the Nld3gue a new and far larger judgment
against MSDIA. Among other things, the ConstitnabCourt:

a. concluded implausibly that the November 2014 NQGlgilen awarding NIFA
$7.7 million had violated NIFA's rights;

b. improperly directed the NCJ to accept the deeplywdéd and obviously irrational
evidentiary findings of the court of appeals;

* Exhibit C-300, Constitutional Court's Order Adritiy NIFA’s EAP, dated 28 April 2015.

® That order directed MSDIA to pay NIFA $6,153,46l,.8quivalent to the $7,723,471.81 judgment otfsethe
$1,570,000 MSDIA had already paid in satisfactibthe 21 September 2012 NCJ judgment. On 30 J0&&,2he
trial court had first directed MSDIA to pay thelffil7,723,471.81, before reversing course latestiae day.See
MSDIA’s Letter to the Tribunal, dated 1 July 2085 p. 5.

® SeeExhibit C-297, MSDIA Brief, dated 9 July 2015, amiached acknowledgment of payment of the Court.
MSDIA revised its claim for relief in the arbitrati to account for this additional payment to NIFA o
$6,153,461.81 in itSupplemental Submission on Quantum dated 19 APLiE2

" SeeExhibit C-301, Constitutional Court Order, datedafhuary 2016.

8 Exhibit C-302, Constitutional Court Decision, dh20 January 2016.

® Exhibit C-302, Constitutional Court Decision, dh20 January 2016, at p. 24.
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C. exceeded its authority by making factual findinggoown, including finding
that the absurd conclusions in the Cabrera exppdrt constituted valid and conclusive
evidence of NIFA’'s damages that the NCJ was redquoeccept;

d. directed the “alternate judges” to decide the tagecordance not only with the
holdings of the Constitutional Court, but also az@rdance with its reasoning; and

e. threatened the panel of alternate judges with sesanctions should they fail to
do so.

22. These aspects of the Constitutional Court’s deciai@ discussed below.

1. The Constitutional Court Found the NCJ Violated AlB=Constitutional
Rights

23.  The Constitutional Court held that the NCJ hadatedl NIFA’s constitutional rights in

its November 2014 judgment by independently evaigahe evidence in the record in reaching
its judgment in favor of NIFA. The Constitutiorfaburt held that the NCJ was not permitted to
do so, and instead was required to accept thediafitalings of the court of appeals.
Specifically, the Constitutional Court held:

“[T]his Court must point out that ... the ability teeigh evidence is the exclusive
competence of instance judges, not of national [Ni@lhes, because, if they
were to do so, they would attempt against the pieof internal independence.

.. If the cassation appellant seeks to have théeeze reviewed, the national
judges are forbidden from undertaking such task®...”

24.  This holding is contrary to Ecuadorian law, prigyr@titutional Court rulings, and
longstanding NCJ practice. As the experts indhistration (including those offered by

Ecuador) have unanimously opined, after the NCatesca lower court decision it has the power
and duty under Ecuadorian law independently tosastbee facts in the record as if it were a court
of instance’! Indeed, although the NCJ in its first ($1.57 roil) judgment in this case had
proceeded in this respect in exactly the way itidids second ($7.7 million) judgment, the
Constitutional Court on NIFA’s first EAP had noufad fault with the NCJ’s independent fact-
finding but instead rested its rejection of the MGudgment on a technical evidentiary isste.

25.  The Constitutional Court further found that the NCahalysis in rejecting the court of
appeals’ liability and damages holdings “fail[ed]employ judicial, factual and evaluative
premises,” and that this “incomplete analysis” red the NCJ’s judgment “illogical® With

10 Exhibit C-302, Constitutional Court Decision, dh20 January 2016, at p. 13.

" SeePaez Expert Report, dated 1 October 2013, at ph®a31 (explaining the Court’s role when issuingeav
decision on the merits); Aguirre Expert Reporteda?5 February 2014, at para. 6.1 (Ecuador’s exp@itining
the Court assumes “the role of the court of finstance and adjudicate[s] the case...”).

12 seeExhibit C-285, Constitutional Court Decision, 12 idla 2012, at pp. 19-21.

13 Exhibit C-302, Constitutional Court Decision, da0 January 2016, at pp. 21-22. The NCJ hadmeted that
the court of appeals’ liability holding, which whased on an antitrust theory, suffered from “défect
substantiation.” Exhibit C-293, NCJ Judgmeii-A v. MSDIA dated 10 November 2014, at p. 25. The NCJ
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respect to the NCJ’s award of damages in the anufuit.7 million, the Constitutional Court
found that the NCJ had failed to provide an “adegbasis” for its damages award, thus
violating NIFA’s “right to judicial security® (Again, the Constitutional Court on its review of
the first NCJ judgment in this case had not foundlar fault with the NCJ’s complete rejection
of the same court of appeals’ holdirgs.

2. The Constitutional Court Directed the “Alternateldas” to Adopt the
Factual Findings of the Court of Appeals and Exeddts Authority By
Making Factual Findings of Its Own

26. Having found that the NCJ's November 2014 decisiad wrongly considered and
weighed the evidence in the record, the Constiali€ourt expressly directed the panel of
alternate judges to whom the case was returned memw decision not to do the same. The
Constitutional Court declared that the panel ddrakite judges did not have authority to review
the factual findings made by the court of appestsl that the NCJ’'s new judgment must be
“based on the merits of the facts establishedeér{¢burt of appeals] decisioh>Of course, two
entirely different panels of the NCJ on their prieview of the case had rejected precisely those
court of appeals’ findings as irrational. The Qdosonal Court was determined to prevent that
from happening again.

27.  Notwithstanding its finding that only the courtagpeals had the authority to consider
and weigh evidence, the Constitutional Court itselisidered the evidentiary record on damages
and endorsed the conclusions of the expert refpduir oChristian Cabrera, whose facially

absurd report had concluded that NIFA (which in2@@arned a profit of $2,164 from $2.4

million in total sale¥’) had suffered damages of $204 milfidfrom its inability to acquire an

aged $1.5 million manufacturing plant, and thaté¢hgere additional damages to “the
Ecuad()lrgan people” resulting from this small faiteahsaction in the amount of more than $642
million.

correctly observed that at the time of NIFA's coaipt there was no antitrust law in effect in Ecuadth at p. 40,

and had found that the court of appeals in its foelgt used “obscure, imprecise phrases, and codfuspacepts

and application of rules with regards to mattexchsas free competitionjtl. at p. 25. Rather than dismiss NIFA’s
action on the basis that NIFA’s claim rested sotglyan antitrust theory, however, the NCJ contirtoeichpose
liability under a theory of pre-contractual liabjli As MSDIA has explained, that theory had ndween advanced

by the plaintiff, and is not recognized under Earéah law. SeeMSDIA’'s Supplemental Reply, at paras. 38-57.

14 Exhibit C-302, Constitutional Court Decision, da®0 January 2016, at p. 15. MSDIA establisheitsidanuary
2015 Supplemental Reply that there was no legigrbasis for holding MSDIA liable for $7.7 milliorBut the
fundamental errors and basic irrationality of theJ$ damages award worked to NIFA’s advantageitsot
detriment, resulting in an enormous damages awihbut any basis in reality.

1> SeeExhibit C-285, Constitutional Court Decision, 12h 2012, at p. 15-18ge alsdMSDIA’s Reply at paras.
483-493 (discussing the narrow grounds on whicliteeConstitutional Court Decision rested).

16 Exhibit C-302, Constitutional Court Decision, dh20 January 2016, at p. 10.

" Exhibit C-20, Report of Rolf SterfIFA v. MSDIA dated 28 May 2009, at p. 4.

18 Exhibit C-42, Report of Cristian Agusto Cabrera§ecaNIFA v. MSDIA Court of Appeals, dated 21 June 2011,
at p. 22.

19 Exhibit C-42, Report of Cristian Agusto Cabreran§ecaNIFA v. MSDIA Court of Appeals, dated 21 June 2011,
at pp. 22-23, 30.
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28. Inthe court of appeals, MSDIA made timely, repdaibjections to Mr. Cabrera’s
improper appointmerf his lack of credentials to serve as an experaimages. and the
complete baselessness of his methodology and cionkf? As MSDIA has demonstrated in
prior submissions, among other things:

a. Mr. Cabrera’s appointment as an expert was imprapder Ecuadorian law, and
after MSDIA objected, the court of appeals issusérges of orders changing its rationale
for his a2p3pointment, improperly seeking to shidéld Cabrera report from challenge by
MSDIA.

b. In his report, Mr. Cabrera failed to identify alggal act committed by MSDIA
that had harmed NIFA, rendering it impossible &cdrn the causal basis for his
calculations’’

C. Mr. Cabrera included in his calculation of NIFA'®St sales” sales that,
according to the very source on which he purpomaely, NIFA had actually made
between 2003 and 20068.In other words, Mr. Cabrera contended that MSBhauld
pay NIFA the value of revenues NIFA had actualhgatly received.

d. Mr. Cabrera purported to calculate alleged damé&m&BFA over an arbitrarily
defined 15-year period ending in 2018, without jdowg any explanation or basis in fact
as to how the unavailability of a single piece migerty could possibly impose injury for
such a long duratioff. This of course was particularly indefensible givieat NIFA
learned it would not acquire the manufacturing plass than a year after it began to
consider acquiring it, and itself had said its ihghbto acquire the plant had delayed its
expansion plans by only one yéar.

2 see, e.g.Exhibit C-38, MSDIA Petition submitted to the Gbaf AppealsNIFA v. MSDIA 28 April 2011, at
paras. 11-17 (objecting to Mr. Cabrera’s appointnasnan “essential error” expert was untimely); iBRIC-40,
MSDIA Petition submitted to Court of AppeaN|FA v. MSDIA 13 May 2011 (further objections to Mr. Cabrera’s
appointment).

2L Exhibit C-267, MSDIA PetitionNIFA v. MSDIA Court of Appeals, 15 July 2011 at paras. 7-16

22 Exhibit C-267, MSDIA PetitionNIFA v. MSDIA Court of Appeals, 15 July 2011 at paras. 1-6217-

% SeeMSDIA’s Reply, at paras. 573-591.

2 ponce Martinez Witness Statement, at para. 43.

% Exhibit C-44, Report of Carlos Montafiez Vasqu€nurt of Appeals, dated 15 July 2011, at 15-16.

% MSDIA’s Reply at paras. 560(c); Exhibit C-44, Repaf Carlos Montafiez Vasque|FA v. MSDIA Court of
Appeals, dated 15 July 2011, at 11 (noting thatr![labrera] does not list the technical reasons kehielieves
that fifteen years is a reasonable time to estaklisales forecast, when the usual practice is ®fil’e-year
projection”); Ponce Martinez Witness Statementaaip43.

" Exhibit C-10, NIFA's Complaint, NIFA v. MSDIA, Tal Court, 16 December 2003, at pp. 2-6 (explaitivag the
negotiation ran, at most, from February 2002 taidan2003)jd. at p. 8 (“The fraud perpetrated intentionally by
Merck Sharp & Dohme (Inter American) Corporationged my client to suffer a year of delays in exjagds
industrial plant or constructing or acquiring a newe.”)
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e. Mr. Cabrera refused without explanation to accdanthe various alternatives
available to NIFA in the immediate aftermath of faided negotiation with MSDIA,
whereby NIFA could have—and indeed, did—expangritsluction capacity®

f. Mr. Cabrera was entirely unqualified to opine omdges, and Ecuador’s Council
of the Judiciary later concluded that he never khbave been accredited as an expert,
finding that he “has not substantiated with anyuoentation, knowledge or experience
his expertise with calculation of damages, conseftigledamage, lost profits or
taxation,” and opining that “[i]t is not clear why he claim&dbe an expert®

29.  Without addressing any of MSDIA’s objections, anithwut any explanation, the court
of appeals awarded damages of $150 million in fafdIFA, finding the Cabrera report to be
“properly grounded 3

30. MSDIA presented its objections to Mr. Cabrera’s@ppnent, credentials, and analysis
in its submissions before each of the three pafd&CJ judges that have issued judgments in
the casé? As noted above, in each of its first two decisiahe NCJ specifically rejected Mr.
Cabrera’s conclusions, finding in September 2052 fir. Cabrera’s calculations were “lacking
all propora;[‘ilon,’83 and concluding in November 2014 that the Cabrepant was “irrational and
illogical.”

31. The Constitutional Court flatly ignored MSDIA’s @gtions to Mr. Cabrera’s evidence
and the conclusions of the prior two NCJ panetstdad, the Constitutional Court made its own
assessment of the Cabrera report:

“[Cabrera’s] report makes a determination aboutidsses suffered by the
plaintiff based on real data and data projectingssgrowth over fifteen years,
that is, until the year 2018. Without giving a ¢lead adequate explanation in the

% 5eeMSDIA’s Memorial, at para. 78; Exhibit C-23, Repof Manuel J. Silva Vasconel]FA v. MSDIA Court

of Appeals, dated 23 December 2009. Among ther@thers in his report, Mr. Cabrera estimated NI&profit
margin during that period at nearly 50%, whichdaceeds the 20% maximum profit margin on generic
pharmaceutical products that was permitted undaaéarian law. MSDIA’s Reply at paras. 560(c); Ronc
Martinez First Witness Statement at para. 43; Exigl4, Report of Carlos Montafiez Vasquez, sulemiito the
Court of Appeals, NIFA v. MSDIA, 15 July 2011 at24.

29 Exhibit C-58, Report of Ivan Escandén, Provin@iector of the Council of the Judiciary for Picbiva, dated 26
January 2012, at p. 2.

30 Exhibit C-58, Report of Ivan Escandén, Provin@éector of the Council of the Judiciary for Picbiva, dated 26
January 2012, at p. 2.

31 Exhibit C-4, Court of Appeals JudgmeliFA v. MSDIA dated 23 September 20%t pp. 14-15.

%2 SeeExhibit C-198, MSDIA's Cassation PetitioN]FA v. MSDIA dated 13 October 2011, at paras. 23, 75, 154;
Exhibit C-292, MSDIA Petition to the NCJ, dated &8ril 2014, NIFA v. MSDIAat paras. 65-§7Exhibit C-303,
MSDIA Petition to the NCJ, dated 24 March 20M6-A v. MSDIA at paras. 23-29.

33 Exhibit C-203, NCJ JudgmentJFA v. MSDIA dated 21 September 2012, at § 16.2.

3 Exhibit C-293, NCJ JudgmenitFA v. MSDIA dated 10 November 2014, at p. 80. As MSDIA destraed at
the March 2015 hearing in London, Ecuador’s Couaicthe Judiciary designated Mr. Cabrera as anréxpeler
highly questionable circumstances and his credsntiare so lacking that the Council of the Judicisubsequently
determined that he should never have been desayaatexpert in the first placBeeDay 1 Merits Hearing Full
Transcript, at 86:9-87:13.
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appealed judgment, the [NCJ] judges [in their priding] do not apply the
statute requiring that the compensation be adedqodhe damages, that is, that
make the victim whole. It is strange how arbitrtrg national judges’ reasoning
is, given that in their determination of the amoohtompensation [the
respondent] is ordered to pay, they only consideryear 2003 and disregard the
damages suffered by the respondent [sic] in thesylelowing 2003.3°

32.  The Constitutional Court thus accepted Mr. Cabeeo@inion that NIFA had suffered
damages and that those damages continued pagiah2g03° The Constitutional Court
therefore held that the NCJ’s decision to limit Ni§& damages to losses purportedly incurred in
2003 “lacks sufficient factual support’"and that “there is no element in the proceedihgs t
would impugn the fact that [NIFA] has suffered etfeover time as a result of the tort
committed by [MSDIA].”®

33. Inso finding, the Constitutional Court ignored theerwhelming evidence in the record
establishing, in direct contravention of Mr. Calafsrreport, that NIFA suffered at mode
minimisdamages?

3. The Constitutional Court Directed the “Alternateldas” to Decide the
Case in Accordance with the Constitutional Coutddings and
Reasoning and Threatened Them With Sanctions Iy Haled to Do So

34. The Constitutional Court ordered the panel of altiéx judges to whom it was returning
the case to issue a new decision “in accordande wit[a] comprehensive application of this
Constitutional decision, that is, considering tleeidum or resolution as well as the central
arguments that formed the basis of the decisioncandtitute the rationale; under warning that
the provisions of Article 86 number 4 of the Condion of the Republic will be enforced if they
do not do so®

3 Exhibit C-302, Constitutional Court Decision, d&@0 January 2016, at p. 16.

3 Exhibit C-302, Constitutional Court Decision, dh@0 January 2016, at p. 15. The ConstitutionalrCstates
several times its finding that NIFA suffered greatamages than awarded by the NCJ. Thus, the @diustal
Court asserts that the NCJ judgment “solely evahittie damages suffered by the company [NIFA] gu2id03,
and disregards the valuation of the damages thatdmpany must have endured in subsequent yédrat 16.
The Constitutional Court then finds that the NGdoiged “elements present in the case file that shbale been
taken into account” and that these “elements pmibhthat the damaging effects of the illicit achtioued
throughout subsequent yeardd.

37 Exhibit C-302, Constitutional Court Decision, d&@0 January 2016, at p. 15.

% Exhibit C-302, Constitutional Court Decision, 2dhilary 2016, at p. 15.

39 Exhibit C-267, MSDIA PetitionNIFA v. MSDIA Court of Appeals, dated 15 July 2011 at paras26;Exhibit
C-294, MSDIA Petition to the NCINIFA v. MSDIA dated 13 November 2014 (describing the evidefice o
damages). Notably, the Constitutional Court ditlexeen consider the expert report submitted byl@racio de
Ledn, which concluded that NIFA had sufferemidamages as a result of the failed transact®eeExhibit C-24,
Report of Ignacio De Le6MNIFA v. MSDIA Court of Appeals, dated 12 February 2010, a#gp49, 98.

“0 Exhibit C-302, Constitutional Court Decision, dh®0 January 2016, at p. 24.
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35.  Atrticle 86(4) provides that a public official wh@els not comply with the ruling of an
Ecuadorian court may be removed from office ané fa@minal and civil liability** The
Constitutional Court emphasized that these sevensopal consequences would result if the
alternate judges failed to comply not only with benstitutional Court’s holding, but also with
the “central arguments that formed the basis of@mnstitutional Court’s] decision and

constitute the rationalé”® As discussed below, this threat was highly unuiua

B. The August 2016 NCJ Judgment Awarding Damages1o968,571.60

36. Asdirected by the Constitutional Court, on rettothe NCJ, the case was considered
not by the regular judges of the NCJ but insteathby‘alternate judges.” On 4 August 2016,
the alternate judges issued a third “final” deaisiio theNIFA v. MSDIAlitigation. In this
judgment, they awarded damages in favor of NIFgh@mamount of $41,966,571.60.

37. The August 2016 NCJ Judgment partially granteddvomunds of cassation advanced by
MSDIA: (i) that the court of appeals in a narraegpect had failed properly to apply applicable
law,* and (i) that as a result the court of appeal&dation of damages lacked a basis in law
or in evidencé® The sole basis for these conclusions was a &gail: the court of appeals had
neglected to apply an Ecuadorian law setting theimmam profit margin for generic drugs at
20% of the final pricé® In all other respects, the NCJ rejected MSDIAisgation petition.
Based on these two partial grants of cassationN@ “partially set[] aside [the court of
appeals] judgment®

38. The alternate NCJ judges then proceeded to “remflegment on the merits of the facts
established in the [court of appeals] judgméftConsistent with the Constitutional Court’s
dictate that “the ability to weigh evidence is theclusive competence of instance judges, not of
national judges?® the NCJ did not independently evaluate the evidém¢he record but instead
accepted as true the evidentiary findings of thetoof appeals.

39. The NCJ specifically declared that it was “reframifrom weighing any evidence or
determining any of the facts of the trial and appgand later reiterated that “the dispute

“1 Exhibit CLM-184, Article 86(4), 2008 Constitutiaxf Ecuador. This article provides, in part: “If thentence or
ruling is not complied with by the public servarttse judge shall order their dismissal from thely pr
employment, without detriment to the civil or crimal liabilities that might be applicable.”

“2 Exhibit C-302, Constitutional Court Decision, h20 January 2016, at p. 24, para. 3.3.

*3See belovat paras. 72-77.

4 SeeExhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 2016, at pp. 16-17 (Section 6 (3dtfing
aside the court of appeals decision only as to “bow what way the damage was done and the mammaethod
used to calculate it").

“5 Exhibit C-304, NCJ Judgmemt|FA v. MSDIA dated 4 August 2016, at p. 21 (Section 6.5.2).

“6 Exhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 2016, at p. 21 (Section 6.5.2).

" Exhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 2016, at p. 22.

“8 SeeExhibit C-304, NCJ Judgment]FA v. MSDIA dated 4 August 2016, at p. 22.

“9 Exhibit C-302, Constitutional Court Decision, dh®0 January 2016, at p. 13.

%0 Exhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 20186, at p. 27.
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between the parties cannot lead this court to weigtience.® Consistent with these assertions,
nowhere does the NCJ judgment depart from the etiaty findings of the court of appeafs.

40. Asto liability, the NCJ expressly rejected MSDIAjsounds for cassation challenging
the court of appeals’ reliance on an antitrust thed liability, grounds that had been accepted
by both prior NCJ decisior’s. As MSDIA has explained in its prior submissioagttis

Tribunal, the court of appeals held MSDIA liableden an antitrust theory based on Article 244
of Ecuador’s 1998 Constitution. As MSDIA has giseviously explained, Article 244 of the
1998 Constitution did not create legal obligatidngt, instead set forth the state’s obligation to
pass specific laws regulating free competition.

41.  As noted, both prior NCJ panels had rejected thetad appeals’ liability holding, the
first time because NIFA had failed to establishfdmual basis for antitrust liability,and the
second time because at the time of NIFA’s compliiete was no antitrust law in effect in
Ecuador® In contrast, by rejecting MSDIA's cassation argums challenging the court of
appeals’ liability holding, the third NCJ panel ilagtly accepted the court of appeals’ liability
holding.

42.  Ecuador argues that the NCJ in fact adopted ardiffeground for liability, based on a
theory of pre-contractual liabilit}/, but Ecuador does not offer any explanation ofNf&’s
rejection of MSDIA’s cassation grounds challenging liability determination. In any event, in
the part of the judgment Ecuador now seeks toar)ythe NCJ explained that antitrust
principles remained relevant to its decision beeatsspre-contractual liability theory was

*1 Exhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 20186, at p. 34.

%2 As discussed in MSDIA’s prior submissions, thertofi appeals made its evidentiary findings, toathihe
Constitutional Court had mandated deference, hasxpgessly stated that it was ignoring all of thielence that
had been submitted by MSDIA throughout the proaegsliSee e.g, MSDIA’s Reply, at paras. 641-658xhibit
C-4, Court of Appeals JudgmenN|FA v. MSDIA dated 23 September 2011, at pp. 15-16 (findiag MSDIA had
“expressly waived the evidence aiming to dispelghainds of the verdict in first instance.”).

%3 SeeExhibit C-304, NCJ Judgmemt|FA v. MSDIA dated 4 August 2016, at p. 21 (Section 6.5.3¢¢tig
MSDIA’s arguments, made in paragraphs 134 to 1838DIA’s cassation petition, that “[t]he judgment failed
to apply certain legal rules, improperly appliebestlegal rules and erroneously interpreted otbgallrules, based
on which .. it must be set aside”); Exhibit C-188DIA’s Cassation Petitio\lIFA v. MSDIA dated 13 October
2011, at paras. 167-183 (setting forth MSDIA’stangnt that the court of appeals’ application ofteurt liability
was improper). As noted above, the NCJ's cassatidine court of appeals judgment was limited ® ¢burt of
appeals’ calculation of damageSeeExhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 2016, at pp.
16-17, 21-22.

> SeeMSDIA’s Memorial, at paras. 40-42; MSDIA’s Repht, paras. 515-522.

% Exhibit C-203, NCJ Judgment|FA v. MSDIA dated 21 September 2012, at §6.1.1

%5 Exhibit C-293, NCJ JudgmentJFA v. MSDIA dated 10 November 2014, at p. 40. As MSDIA hqdagned in
detail, the two prior NCJ panels then proceeddubtd MSDIA liable under theories of unfair compietit and pre-
contractual liability, neither of which the plaifithad ever argued, and neither of which existeBdnador at the
time. SeeMSDIA’s Memorial, at paras. 291-294; MSDIA’s Repht, paras. 322-389; MSDIA’s Supplemental
Reply, at paras. 38-57.

" Ecuador’s Letter to the Tribunal, dated 13 Audxt6, at p. 2 (“It may be recalled that the CotirAppeals had
held MSDIA liable exclusivelyon antitrust grounds.” Although the NCJ also folh8DIA liable, it did so for the
commission of an unintentional tort, not on anstrgrounds.”).
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“underscore[d]” by the principles set forth in At 244 of Ecuador's 1998 Constitutith.
Moreover, as discussed below, the theory of prearaotual liability discussed by the NCJ was
never argued by NIFA in the underlying litigatiomdawas different than the theory of pre-
contractual liability adopted by the prior NCJ pinean earlier judgment

43. In assessing the damages to be awarded, the NGWéal the dictate of the
Constitutional Court and relied exclusively on @&brera report, accepting that it had no power
to assess ft°

“The [Cabrera] expert report [] has been a keysfoaee of evidence to which all
other proven facts are added [and]has already been assessed, meaning it has
been weighed and accepted, by the lower court jsd@ad it is not feasible at
this time to reassess'if*

44.  The NCJ therefore accepted Mr. Cabrera’s calculataf NIFA's lost profits. To
calculate its damages award, the NCJ adopted MireCais opinion that NIFA (a company that
in 2002 earned a profit of $2,164 from $2.4 milliartotal sale¥) had incurred “lost sales” of
US $413 million between 2003 and 2018, and thattsts of those sales would have been
$209,582,858. The NCJ then applied the 20% legaimum profit margin to Mr. Cabrera’s
costs figure, which yielded the NCJ's calculatidr$41,966,571.60 in so-called “lost profit§>
To that finding, the NCJ added Mr. Cabrera’s firgdihat NIFA suffered “consequential
damages” of $50,000 in the form of out-of-pockettspyielding total damages of
$41,966,571.60.

C. Events in Ecuador’s Courts Following the August@0ICJ Judgment

45.  So far as MSDIA is aware, NIFA has not filed an El&@Rhallenge the third NCJ
judgment in the Constitutional Court.

46. During the week of 15 August 2016, the NCJ initidtiee process of returning the case
file to the lower courts for enforcement proceedin@n 5 September 2016, the court of first

%8 Exhibit C-304, NCJ JudgmentJFA v. MSDIA dated 4 August 2016, at pp. 31-32 (“The referdnokrticle 244,
paragraphs 1 and 3 of the Constitution of 1998 doésnean that the lawsuit hinges on matters &f é@mpetition,
now developed in specific laws, - but rather tleav/es to underscore the unilateral attitude ofiigfendant, in
refusing to complete the sale on the pretext optiegluction of pharmaceutical products that it wasin the
seller's interest to allow to be sold, as an eléraéthe conduct penalized by Articles 2214 and®apthe Civil
Code.”).

%9 See belovat paras. 105-108.

80 Exhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 2016, at pp. 35-38.

61 Exhibit C-304, NCJ Judgment|FA v. MSDIA dated 4 August 20186, at p. 37.

62 Exhibit C-20, Report of Rolf SterbNIFA v. MSDIA at p. 4.

%3 As MSDIA has explained in prior submissions, tedaus defects in the Cabrera report go far beydnd
Cabrera’s failure to apply the Ecuadorian law onximam pharmaceutical profit margins. Among othengs, Mr.
Cabrera included in his calculation of “lost saleales that NIFA had actually made between 20032808, and he
purported to calculate alleged damages to NIFA awvearbitrarily defined 15-year period without pidimg any
explanation or basis in fact as to how the unakiditg of a single piece of property could possiltypose injury
for such a long durationSeegenerallyMSDIA’s Memorial, at paras. 107-109; MSDIA's Repbt, para. 650(c).
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instance issued a decree notifying the partiesthigatase record had arrived there and that it was
assuming jurisdictiofit

47. On 7 September 2016, in compliance with this TrddisnSecond Order on Interim
Measures, Ecuador’s Attorney General notified tercof first instance of that Ord&t.On

that same day, the court of first instance serkieddttorney General’s submission on the parties
in the litigation®®

48.  During the week of 5 September 2016, MSDIA fileditens urging the first instance
court to comply with the Tribunal’s Second Orderloterim Measures and to suspend
enforcement of the NCJ’s judgméftMeanwhile, NIFA filed a motion requesting an arde
directing MSDIA to satisfy the judgmefit.

49. On 16 September 2016, the first instance courewssun order implementing the
Tribunal’'s Second Order on Interim Measures angeuding enforcement of the August 2016
NCJ Judgment pending the issuance of this Tribariahal Award and denying NIFA'’s request
for enforcement?

[I. THE JANUARY 2016 DECISION OF ECUADOR’S CONSTITUTION AL COURT
AND THE AUGUST 2016 DECISION OF ECUADOR’S NCJ IMPOSED
ADDITIONAL DENIALS OF JUSTICE

A. Applicable Legal Standards for Denial of Justicel@ninternational Law

50. MSDIA has described in prior written submissions giinciples and legal standards that
address denial of justice under international {3wAs Professor Jan Paulsson explained in his
First Expert Report, “[t]he basic premise of thierof denial of justice is that a state incurs
international responsibility if it administers lesvs to aliens in a fundamentally unfair
manner.”* Conduct that is “manifestly unjust or violatieé due process or similarly
offensive™ constitutes a denial of justiée.Ecuador accepts that the Treaty includes obtigati

not to deny justice under the fair and equitat#atment provision of Article 11(3)(d)’

51. Circumstances giving rise to liability for denidljastice include, for example,
“unreasonable delay[s], politically dictated judgrtse corruption, intimidation, fundamental

8 Exhibit C-305, Order of the Court of First Instandated 5 September 2016.

8 Exhibit C-306, Letter from the Attorney Generakhe Provincial Court of First Instance, dated ptSmber
2016.

8 Exhibit C-307, Order of the Court of First Instandated 7 September 2016.

7 SeeMSDIA Letter to the Tribunal, dated 12 Septemhb@t@® with attachments.

8 SeeMSDIA Letter to the Tribunal, dated 12 Septemb@t, with attachments

%9 Exhibit C-308, Order of the Court of First Instandated 16 September 2016.

O'See generallyMSDIA’s Memorial, at paras. 242-309; MSDIA’s Rgpét paras. 295-314.

"> Paulsson Expert Report, dated 8 August 2014, rat pA.

2 Exhibit CLM-182, D. Wallace Jr.Fair and Equitable Treatment and Denial of Justiteewen v. U.S. and
Chattin v. Mexicd,in INTERNATIONAL INVESTMENT LAW AND ARBITRATION: LEADING CASES FROM THHCSID,
NAFTA BILATERAL TREATIES AND CUSTOMARY INTERNATIONAL LAW (Weiler, ed.) (2005), at p. 680.

3 SeeEcuador’s Counter-Memorial, at paras. 390-395.
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breaches of due process, and decisions so outrai@sdo be inexplicable otherwise than as
expressions of arbitrariness or gross incompetefic&imilarly, a denial of justice may be
evident from a court’s “[g]ross incompetence” iaching a decision that “no competent judge
could reasonably have mad®.Surprising departures from settled patternseaspning or
outcomes, or the sudden emergence of a full-blakenwhere none had existed, must be viewed
with the greatest scepticism if their effect isitsadvantage a foreignef®” In such cases, “the
proof of the failed process is that the substar@d®cision is so egregiously wrong that no
honest or competent court could possibly have giteH

B. The January 2016 Constitutional Court Decision Benial of Justice

52. Inits decision of 20 January 2016, the ConstitdldCourt manifestly exceeded its
authority by making determinations about the maritthe underlying dispute, directed the NCJ
to accept the biased evidentiary findings of thercof appeals, including the absurd Cabrera
expert report on damages, and sought to ensutierence of the NCJ judges to its dictates
(depriving them of judicial independence and imipdity) by threatening them with personal
liability. In each of these respects, the Consthal Court effectively directed the NCJ to issue
a large award of damages in favor of NIFA.

53. Each of these actions represented “[s]urprisinqadapes from settled” Constitutional
Court practice, and were plainly intended to brahgut a predetermined result, namely a large
damages award in favor of NIFA. The Constitutional Court decision is a “fundanaént

breach[] of due process,” and a “decision[] so ag#ious as to be inexplicable otherwise than as
[an] expression[] of arbitrariness or gross incotapee.” Simply put, the Constitutional Court

decision “is so egregiously wrong that no honestamnpetent court could possibly have given
it.” 80

1. Ecuador’s Constitutional Court Irrationally Adoptadd Endorsed the
Evidentiary Findings of the Court of Appeals, Irihg Mr. Cabrera’s
Irrational “Expert” Report on Damages

4 Exhibit CLM-174, J. Paulsson,HNIAL OF JUSTICE ININTERNATIONAL LAW (2005), at p. 205 (italics omitted).
> Exhibit CLM-174, J. Paulsson,ENIAL OF JUSTICE ININTERNATIONAL LAW (2005), at p. 200 (internal citations
omitted).

8 Exhibit CLM-174, J. Paulsson,HNIAL OF JUSTICE ININTERNATIONAL LAW (2005), at pp. 199-20Gee also
Exhibit CLM-137,0ccidental Exploration and Production Company vpiaic of EcuadorLCIA Case No. UN
3467, Final Award, dated 1 July 2004, at paras:- 182

"7 Exhibit CLM-174, J. Paulsson,HNIAL OF JUSTICE ININTERNATIONAL LAW (2005), at 98.See alsdExhibit
CLM-141,RoslInvestCo UK Ltd. v. Russian FederatiS&C Case No. V079/2005, Final Award, dated 12
September 2010, at para. 279 (“The substantiveomegmf a case can be relevant as an indicaticac&fdf due
process and thus can be considered as an elenyaovi® denial of justice.”).

8 Exhibit CLM-174, J. Paulsson,HNIAL OF JUSTICE ININTERNATIONAL LAW (2005), at pp. 199-20Gee also
Exhibit CLM-137,0ccidental Exploration and Production Company vpirsdic of EcuadorLCIA Case No. UN
3467, Final Award, dated 1 July 2004, at paras- 182

9 Exhibit CLM-174, J. Paulsson,HNIAL OF JUSTICE ININTERNATIONAL LAW (2005), at p. 205.

8 Exhibit CLM-174, J. Paulsson,ENIAL OF JUSTICE ININTERNATIONAL LAW (2005), at p. 98.
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54.  First, the Constitutional Court adopted and endorsedi¢eply flawed evidentiary
findings of the court of appeals, including Mr. @Gata’s indefensible damages report.

55.  The Court held that, as a matter of Ecuadorian taeyNCJ’s independent review of the
evidence in its November 2014 judgment violatedAN$Fconstitutional rights, because only
lower court judges can make evidentiary findifigs.

56. As MSDIA has established in prior submissions,dbiert of appeals made its evidentiary
findings after stating it would not consider anyttoé evidence introduced by MSDFA. By
prohibiting the NCJ from making its own assessnoétihe evidence, the Constitutional Court
mandated that MSDIA’s evidence would play no patthie NCJ's decision-making. This is a
clear violation of the most basic notions of duegess.

57.  Moreover, the Constitutional Court criticized th€Ns prior judgment, in particular, for
failing to adopt the findings in the expert repomtdamages offered by Mr. Cabréfa.

58. The Constitutional Court’s consideration of the (easé report went well beyond simply
commenting on what the court of appeals had coedwadbout it. Rather, the Constitutional
Court endorsed the conclusions of the Cabrera tepalding that it was “arbitrary” for the NCJ
to disregard Mr. Cabrera’s conclusion that NIFA Baéfered damages in the years following
2003. The Constitutional Court’s decision necaseested on its conclusion that NIFA had in
fact suffered damages and that those damagestpdris many years, as Mr. Cabrera had
concluded.

59.  The Constitutional Court also endorsed the coudppfeals’ rejection of any other
evidence in the record contradicting the Cabrepante The Court held that “there is no element
in the proceedings that would impugn the fact [N#EA] has suffered effects over time as a
result of the tort committed by [MSDIAF* and that the second NCJ panel’s decision to limit
NIFA’s damages to 2003 “lacks sufficient factuapgart.” In so finding, the Constitutional
Court endorsed the court of appeals’ rejectiorhefuast evidence in the record that stands in
direct contravention of Mr. Cabrera’s repit.

8. See abovat paras. 23-25.

8 Seee.g, MSDIA’s Reply, at paras. 641-650.

8 See abovat paras. 26-32.

8 Exhibit C-302, Constitutional Court Decision, dh®0 January 2016, at p. 15.

8 Exhibit C-302, Constitutional Court Decision, dh®0 January. 2016, at p. 15.

8 For example, as noted below, Dr. Ignacio De L& first expert appointed by the court of appéeaksssess
damages, concluded that NIFA in fact suffered noaiges. Exhibit C-24, Report of Ignacio De LeNiFA v.

MSDIA Court of Appeals, dated 12 February 2010, a#gpd9, 98. Three different experts offered by MADI
similarly concluded that NIFA had in fact suffened damagesSeeExhibit C-44, Report of Carlos Montafiez
Vasquez, submitted to the Court of Appedls;A v. MSDIA dated 15 July 2011 at p. 2; Exhibit C-20, Repbrt
Rolf Stem,NIFA v. MSDIA Court of Appeals, dated 4 June 2009, at 1; Ex@i1, Report of Walter Spurrier
BaquerizoNIFA v. MSDIA Court of Appeals, dated 4 June 2009, at 3. Noosother factory sites were available
and suitable to accommodate NIFA’s expansion pl&as, e.g MSDIA’s Memorial at paras. 78, 101; Day 1 Merits
Hearing Full Transcript, at 75:5-18; and NIFA ifdehd said that the negotiations delayed its expandans by

only one year. Exhibit C-10, NIFA's ComplaiflFA v. MSDIA Trial Court, dated 16 December 2003, at p. 8.
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60. The Constitutional Court’s insistence that the @adbreport was valid, reliable evidence
of damages was entirely unreasonable and unjustelBing on an evidentiary record that was
deeply marred by bias, apparent corruption, andatepul, clear violations of MSDIA’s due
process rights, the Constitutional Court not oaljeid to remedy the violations of MSDIA’s

rights by the court of appeals, but further viotatieose rights by embracing the court of appeals’
evidentiary findings and mandating that they davweew judgment against MSDIA, imposing

still higher monetary damages. These rulings actst a new denial of justice.

2. Ecuador’s Constitutional Court Directed the NCJAazept and Rely on
the Evidentiary Findings of the Court of Appeals

61. The Constitutional Court not only embraced the totiappeals’ evidentiary findings in
its own decision, but also directed the “altern&€J judges to do the same in their new
judgment.

62. As noted above, in its decision (and notwithstagdiie own review of the evidence), the
Constitutional Court expressly ruled that the N@iges were precluded from making any
independent assessment of the evidéhce.

63. The Constitutional Court’s direction to the new plaof NCJ judges was clear: they were
“forbidden” from making any assessment of the ewagein the record, including whether to
give weight to the report on damages submitted byQabrer&®

64. The Constitutional Court’s holding that “the alyiltb weigh evidence is the exclusive
competence of instance judges, not national judgestontrary to established principles of
Ecuadorian law and was a “surprising departurethfpior Constitutional Court practice. The
stark departure from law and normal practice isifeahin the record of this arbitration;
Ecuador and its legal experts have repeatedly sgpdethe opposite view.

65. Thus, Ecuador has conceded in this arbitrationdftat the NCJ vacates a decision from

a lower court, it has the power to undertake aepetident assessment of the evidence as if it
were a court of instanc®. Indeed, Ecuador has advanced precisely that pitigoin support of

its otherwise unavailing argument that by condwrtin independent assessment of the evidence,
both the September 2012 and November 2014 NCJ jedignmad cured any errors committed

by the court of appeafs.

66. The Constitutional Court’s holding that the NCJ nmay review the court of appeals’
evidentiary findings is also inconsistent withatgn decision granting NIFA’s first EAP in the

87 See abovat paras. 23-25.
8 Exhibit C-302, Constitutional Court Decision, d&@0 January 2016, at p. 13 (“If the cassation tpmpeseeks to
have the evidence reviewdtle national judges are forbidden from undertakirgyich task..”) (emphasis added).
8 Exhibit C-302, Constitutional Court Decision, d&@0 January 2016, at p. 13.
9 See, e.gEcuador Rejoinder at paras. 494, 496.
% See, e.g.Ecuador Rejoinder at para. 569 (arguing thattiéfehe judgment of the Court of Appeals had vieth
Article 115 of the Code of Civil Procedure” regargliconsideration of evidence, “this defect was durg the
November 2014 NCJ decision. In fact, this decisisted ... all the evidence it considered and hoewvéluated
it.”).
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NIFA v. MSDIAlitigation. There, the Constitutional Court citeih approval a decision of the
Supreme Court of Justice (the predecessor cotietdlCJ) stating that a court of cassation may
independently assess the evidence after vacatiegiaion:

“There are many cases where it has been decideththaassation court, acting
as a trial court, is authorized to review the pealieg in integrum and, if based on
such analysis, it concludes that the facts set fiorthe repealed resolution are not
consistent with the procedural reality (...) it shaibceed to first establish the
facts to then subsume them under the correspomdiegand thus issue a ruling
that is consistent with the procedural truth.”

67. Ecuador and its experts have affirmed this primcippeatedly. In its Rejoinder, Ecuador
observed that the Constitutional Court “specificaletermined that the NCJ [in its September
2012 judgment] acted as a trial court after itsatisn of the Court of Appeal’s judgmerit.”
Similarly, Ecuador’s cassation law expert Profegsguirre explained that “once cassation is
sustained ... the NCJ proceeded to become a “TriattCand to make a decision based on the
grounds of [NIFA’s] complaint and [MSDIA’s] defenseas well as on the evidence presented,
in the same manner as it would be handled by aalycourt.”®*

68.  Moreover, the Constitutional Court’s direction be tNCJ judges that they were
“forbidden” to undertake a review of the evidenaedxceeded the authority of the
Constitutional Court. Ecuador and its experts hapeatedly maintained that the Constitutional
Court is not permitted to dictate outcomes to ti&IMnd cannot itself make determinations on
the merits.

69. For example, Ecuador’'s Constitutional law expert,®uerrero del Pozo, testified at the
March 2015 hearing that the Constitutional Cowstriot permitted given the nature of [an]
extraordinary protection action” to indicate “holetjudges of the National Court of Justice
should decide in the cas®"With respect to the Cabrera report in particlayador’s counsel
asserted that the Constitutional Court in its filstision “could not have directed the NCJ to
ignore or not to ignore Mr. Cabrera’s report in amgy without exceeding its authority under
Ecuador’s Constitution®®

70. MSDIA’s constitutional law expert, Dr. Rafael Oyaragreed with this assessment. He
explained that, “[i]n keeping with this limited fation, under no circumstances can the
Constitutional Court order or instruct the NCJ hovdecide a case. As the Constitutional Court

92 Exhibit C-285, Constitutional Court Decision, chte2 March 2012, at pp. 15-18ee alsdMSDIA’s Reply at
paras. 483-493.

% Ecuador’s Rejoinder at para. 474 (noting that@bestitutional Court “specifically determined thiaeé NCJ acted
as a trial court after its cassation of the Co@iagpeal’s judgment)see also idat para 494 (explaining that “once
the NCJ had determined that the Court of AppedsS@ptember 2011 decision must be cassated [iperasitted
to] do so in the same manner as a court of fitaimce ... that second phase is governed by Art&lef the
Cassation Law, and it involves the NCJ's independealysis of the evidence from the lower courtceexings.”).
% Aguirre Expert Opinion, dated 16 February 2015ah. 4.9. See also Paez Expert Report, dateridbér
2013, at paras. 19-20.

% Guerrero del Pozo Expert Report, dated 18 Febr2@t$, at para. 94.

% Day 2 Merits Hearing Full Transcript, at 191:7-11.
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itself has said, this would mean not only exerggurisdictional authority that it does not have,
but it would violate the principle of judicial indendence® According to Dr. Oyarte, “[t]he
Constitutional Court does not analyze the facta cdse, does not evaluate evidence and does
not interpret the law, nor does it apply the lavtte facts of the casé€™

71. Thus, the parties here have agreed on very litttel®ey did agree on this: the NCJ may
assess evidence and the Constitutional Court miagtictate results. Yet Ecuador’'s
Constitutional Court here contradicted both basieqgiples. The Court’s striking departure from
settled law and practice and from the Court’s owarglecisions in the same case was
transparently intended to ensure that the NCJ dsadarge judgment in favor of NIFA, based on
the biased and probably corrupt evidentiary findiagd “expert” evidence in the court of
appeals. Having failed in its prior EAP rulingtins matter to secure a sufficiently large result,
the Constitutional Court departed from all sembéaotapplication of legal principle to dictate
an enormous judgment. On any view, that is a #lagviolation of due process and departure
from the rule of law.

3. Ecuador’s Constitutional Court Threatened the N@lhds with Severe
Personal Sanctions for Failure to Follow its ImgoPirectives

72. Lamentably, the Constitutional Court went eventfartto ensure that its dictates were
followed by the NCJ panel of “alternate judgesi’ addition to expressly directing them to
follow the evidentiary findings of the court of &#ds, including the Cabrera report, the
Constitutional Court sought to guarantee that tl&d Nidges would comply with its directives by
threatening them with loss of their jobs and oerere personal consequences if they did not
comply.

73.  Specifically, the Court threatened the NCJ alterpadiges that they would be subjected
to civil and criminal penalties under Article 86tbe Constitution unless their decision was a
“comprehensive application of this Constitutionation, that is, considering the decisum or
resolutionas well as the central arguments that formed thesisaof the decision and constitute
the rationale..”®® In other words, unless the NCJ adopted the sagwes\as the Constitutional
Court regarding the court of appeals’ factual firgsi and the Cabrera Report, the alternate
judges would be subjected to severe legal consegsen

74.  MSDIA’s expert, Dr. Oyarte, explained in his Febmua016 opinion submitted with
MSDIA'’s application for interim measures that thenStitutional Court’s invocation of Article
86(4) in this context can only be viewed as a tht®aAs a matter of law, the Constitutional
Court can impose a sanction under Article 86(4y arfler it has found that a public official has
violated a Constitutional Court decision, and fitally makes such a finding in the context of
deciding an action of non-compliance. Here, thna@ been no action for non-compliance;
indeed, the judges to whom the Constitutional Cdingcted its warning did not render the
November 2014 NCJ judgment and had not even yentakisdiction over the case.

" Oyarte Expert Report, dated 7 August 2014, at.fidra

% Oyarte Expert Report, dated 7 August 2014, at.fdta

% Exhibit C-302, Constitutional Court Decision, dh®0 January 2016, at p. 24.
19 Oyarte Expert Report, dated 23 February 2016aet.[26.
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75.  As noted below, the NCJ alternate judges clearfleustood this statement as a threat. In
their August 2016 judgment, the NCJ judges obsetivatl‘the highest Constitutional Tribunal

of Justice, in this caséhreatenssanctions in the event Article 68 [sic], paragrdptf the
Constitution of the Republic of Ecuador is not alied.”™* In recognizing that threat, the NCJ
effectively acknowledged that it could not act asralependent and impatrtial court; instead, the
NCJ judges were constrained by their own persattatest in avoiding sanctions to render their
decision precisely as dictated by the Constituli@uaurt

76. Itis a basic tenet of due process that the judbasged with rendering a final,
enforceable judgment should carry out their judiftiaction without being influenced by having
a personal stake in the outcome. Just as a jugigg bemunerated for rendering a particular
judgment violates the litigants’ due process rightstoo a judge being threatened with criminal
sanction, or a loss of employment or income or ropleesonal consequence for failing to issue
that same decision equally violates fundamentalptoeess guarante&¥.

77. By threatening the NCJ alternate judges with paakomil and criminal liability for non-
compliance, the Constitutional Court was ensurirag the outcome it had dictated — a large
damages award in favor of NIFA — would come to palsis attempt to secure a particular
outcome in favor of NIFA, without regard to the N€dbligations to respect due process and
the rule of law, is a further denial of justice f@hich Ecuador is liable under the Treaty.

C. The August 2016 NCJ Judgment Is a Further Denidlsftice

78.  Not surprisingly, the NCJ panel of “alternate jusidaving been told by the
Constitutional Court what to decide and having bieeatened with sanctions for not
complying, did precisely what the Constitutionalu@tchad instructed: it accepted uncritically

191 Exhibit C-304, NCJ JudgmemiIFA v. MSDIA dated 4 August 20186, at p. 4.

192 Exhibit C-302, Constitutional Court Decision, dh20 January 2016, at p. 24.

103 A right to an impartial and independent court fsredamental tenet of international la8ee generallyExhibit
CLM-167, G. Jaenicke, “Judicial Protection of theividual within the System of International Lavip’Judicial
Protection Against the Executive (1971), at 303-80#he emphasis of the alien’s right to judicjaotection is
placed on the institutional and organizational aspéthe remediesn the independence and impatrtiality of the
judges on the granting of an adequate hearing, on tiperynity to furnish evidence, on provisions agamsdelay
in proceedings, etc.”) (emphasis add&be alspExhibit CLM-158, Application for Review of JudgmieNo. 158
of the United Nations Administrative Tribunal, Adery Opinion, dated 12 July 1973, 1973 I.C.J. Repb86, at
para. 92 (“[Clertain elements of the right to a faéaring are well recognized and provide critbgpful in
identifying fundamental errors in procedure whiavé occasioned a failure of justice: for instanbe,right to an
independent and impartial tribunal established kg, the right to have the case heard and determiriiva
reasonable time; the right to a reasonable oppitytt;mpresent the case to the tribunal and to centrapon the
opponent’s case; the right to equality in the pealiegs vis-a-vis the opponent; and the right teasoned
decision”) (emphasis added). Judge Tanaka ofritegrational Court of Justice has recognized thidsion
issued by a court subject to a threat is a defigistice. SeeExhibit RLA-24,Barcelona Traction, Light & Power
Co. (Belg. v. Spain},970 I.C.J. 3, 160, P 158 (Feb. 3) (separate opiofdudge Tanaka). (“[I]t remains to examine
whether behind the alleged errors and irregularitiethe Spanish judiciary some grave circumstadoeasot exist
which may justify the charge of a denial of justi€®nspicuous examples thereof would teerruption,threats
unwarrantable delay, flagrant abuse of judicialcedure, a judgment dictated by the executive, ananifestly
unjust that no court which was both competent amekt could have given it.”) (emphasis added).
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the factual findings of the court of appeals astiéxl a far larger damages award against
MSDIA.

79.  Two prior panels of NCJ judges had rejected ther€alreport, but the third panel, made
up of alternate judges acting pursuant to the Qotisinal Court’s unprecedented dictates,
adopted the evidentiary findings of the court gbegds, embraced the conclusions of the Cabrera
report (adjusting Mr. Cabrera’s bottom line basaety @n a legal error), and awarded damages to
NIFA of $41,966,571.60. In doing so, they religttritically on the deeply flawed factual and
liability findings of the court of appeals, includj evidentiary rulings and evidence marred by
bias, evident corruption, and blatant disregardu# process. The August 2016 NCJ Judgment
thus “doubled down” on prior denials of justice aminpounded them, and thereby itself
constitutes a further denial of justice that im@osew and very substantial harms on MSDIA.

1. The Auqgust 2016 NCJ Judgment is Based on the Dé¢alyed
Evidentiary Findings of the Court of Appeals

80. The NCJ’s uncritical acceptance of the evidentfargings of the court of appeals, which
MSDIA has established were marred by bias, appa@ntption, and violation of the most
basic notions of due process, is itself a deniglistice. As Professor Paulsson explains in his
Expert Report:

“If the final court bases its own decision on atfiat record that was tainted by a denial
of justice in the lower court proceedings, the dieci of the final court naturally is
infected by it and therefore is necessarily incstesit with minimum standards of due
process.**

81. Ecuador argues that the NCJ did not adopt the tlaavedentiary findings of the court of
appeals, but the judgment itself demonstrates pipesite. At the outset of its decision, the NCJ
stated that it was “refraining from weighing anyd®mnce or determining any of the facts of the
trial and appeal™® Later in the judgment, it reiterated that “theplite between the parties
cannot lead this court to weigh evidend® Similarly, with respect to the Cabrera report—the
only evidence the court of appeals cited in suppbits $150 million damages award—the NCJ
asserted that the report was a “keystone pieceidéerce” that “has already been assessed,
meaning it has been weighed and accepted, by Wer loourt judges, and it is not feasible at this
time to reassess it%”

82.  Ecuador has attempted to read these unambigudamstats out of the NCJ’s judgment.
Ecuador argues that despite the NCJ’s own affimnatiat it was accepting and relying on the
court of appeals’ findings, this Tribunal shoulddithat, to the contrary, the NCJ in fact
independently evaluated the evidence in the recbrdupport of this contention, Ecuador has

194 paulsson Expert Report, dated 2 October 2013rat A7(b). As Professor Paulsson explains, th#NC
reliance on the lower courts’ factual findings ditnges conduct that is “defectfive]” as a mattéinternational
law. Seed. at para. 48.

105 Exhibit C-304, NCJ JudgmenitFA v. MSDIA dated 4 August 20186, at p. 27.

198 Exhibit C-304, NCJ Judgmemt|FA v. MSDIA dated 4 August 20186, at p. 34.

197 Exhibit C-304, NCJ Judgmemi|FA v. MSDIA dated 4 August 20186, at p. 37.
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pointed to places in the NCJ judgment where the Ng&Is to various items of evidence in the
record'®® Contrary to Ecuador’s argument, these pro forefierences to the evidence submitted
by MSDIA do not suggest that the NCJ independem#ighed the evidence. Ecuador has not
identified a single aspect of the NCJ decision tlegdarts from the evidentiary findings of the
court of appeals.

83. In accepting the court of appeals’ evidentiary iirgs, the NCJ adopted and condoned
one of the most fundamental denials of due prolbgske court of appeals. As MSDIA has
explained in prior submissions, the court of appeadhde its evidentiary findinggthout any
consideration of the evidence introduced by MSDIAthe second instance proceedings
having asserted (without any basis) that MSDIA Wwad/ed its reliance on all of the evidence it
had submitted in the court of appeals proceediffgghe court of appeals therefore considered
only the evidence submitted by NIFA.

84.  Ecuador has made various unconvincing effortsgaeathat the court of appeals did not
mean what it said when it deemed MSDIA'’s evideneéved. But Ecuador has not identified a
single place in the court of appeals’ judgment whbe court of appeals referenced any
evidence introduced into the record by MSDIA.

85. This resulted in an entirely distorted and one-gidealysis of the factual record by the
court of appeals that violated the most basic jlas of due process. Not surprisingly, Ecuador
has largely declined to defend the court of appaetssion.

86. By adopting those same tainted factual findings,Ahgust 2016 NCJ Judgment
confirms the fundamental violations of MSDIA's riglby the court of appeals, and is itself a
denial of justice. The NCJ’s pro forma refereniethe evidence submitted by MSDIA in the
court of appeals do not indicate that the NCJfitsmhsidered that evidence. Consistent with the
NCJ’s own admission that it was not reassessing\fdence, the NCJ never credits any of
MSDIA’s evidence or gives it any weight whatsoeweits decision.

87. The starkest example of the prejudice this impaseMSDIA can be seen in the NCJ's
treatment of the Cabrera report on damages. Asdraedtove, and in MSDIA'’s prior
submissions, the Cabrera report reaches absundppotable conclusions based on dubious
data, irrational jumps of illogic, and unsupporeabssumptions° Moreover, Mr. Cabrera was
appointed under circumstances strongly suggesfiirapropriety"*! and was certainly utterly
unqualified to serve as an expert in damages.r Afteas too late to be of assistance to MSDIA,
Ecuador’s own Council of the Judiciary ultimateéwoked Mr. Cabrera’s credentials as an
expert, concluding that he “has not substantiatitll any documentation, knowledge or

198 seeEcuador’s letter to the Tribunal, dated 13 Audi@6, at p. 3.

199 Exhibit C-4, Court of Appeals JudgmeNiFA v. MSDIA dated 23 September 2011, at pp. 15-&6;generally
MSDIA’s Memorial at paras. 121-123; MSDIA’s Replyparas. 641-650.

10gee, e.gDay 1 Merits Hearing Full Transcript, , at 86:2:B4; MSDIA’s Memorial at paras. 103-15; 111-117;
MSDIA’s Reply at paras. 560(c).

H1MSDIA’s Reply at paras. 573-591.
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experience his expertise with calculation of darsagensequential damage, lost profits or
taxation,™*? and even more starkly that “[i]t is not clear weg claimed to be an expert:®

88.  The court of appeals adopted Mr. Cabrera’s prepassdindings, asserting without any
explanation whatsoever that the report was “propgnounded.*** Ecuador has never defended
the court of appeals judgment in this arbitratioor, has Ecuador ever defended the integrity of
Mr. Cabrera’s report.

89. And indeed, even the first two NCJ panels (whicuél judgments in favor of NIFA that
for other reasons constituted denials of justicejexcompelled to acknowledge that Mr.
Cabrera’s damages evidence was “lacking all pragort™ and was “irrational and illogicaf-*®
Those panels rejected Mr. Cabrera’s report onliasis.

90. Ecuador’s only response to the profoundly distugl@abrera report and Mr. Cabrera’s
utter lack of qualifications has been to say thesees became irrelevant when the Cabrera
report was rejected by the prior NCJ decisibisThus, for example, Ecuador’s counsel stated at
the March 2015 hearing that “the Cabrera reportclwvhas been the biggest target of Merck’s
complaints, was completely rejected by the NCN@J 1, completely rejected™ Similarly
Ecuador’s counsel argued that the prior rulingtb€“NCJ wiped out any alleged vestiges of bias
or impropriety reflected in the damages originathposed by the lower court$™

91. Insorry contrast, the NCJ panel of alternate jgdgehe third “final” ruling of the NCJ
followed the dictates of the Constitutional Courtldook the Cabrera report at face value, and
relied on it in awarding damages, simply becausecturt of appeals had done so. The NCJ
explained in its judgment that it could not “reasSe¢he Cabrera report, because that assessment
had already been done by the court of appeals:

“The [Cabrera] expert report [] has been a keysfunaee of evidence to which all
other proven facts are added [and] ... has already besessed, meaning it has

112 Exhibit C-58, Report of Ilvan Escandén, Provin@irector of the Council of the Judiciary for Picbia, dated
26 January 2012, at p. 2.

113 Exhibit C-58, Report of Ivan Escandén, Provin@irector of the Council of the Judiciary for Picbia, dated
26 January 2012, at p. 2.

14 Exhibit C-4, Court of Appeals JudgmeNiFA v. MSDIA dated 23 September 204t pp. 14-15.

15 Exhibit C-203, NCJ Judgmemt|FA v. MSDIA dated 21 September 2012 at §16.2.

18 Exhibit C-293, NCJ Judgmemt|FA v. MSDIA dated 10 November 2014, at p. 79.

17 At the 21 August 2016 telephonic hearing on imemieasures, Ecuador suggested that the Cabrena veyso
based on pharmaceutical market data that MSDIAgplaato the record. This is false. Indeed, tha da which
Mr. Cabrera based his sales forecast came fronrtifiexk data supposedly provided by the company khd
introduced into the record by NIFA. One of MSDIAJgNncipal objections to the NIFA IMS data was thatould
not be reconciled with the certified data IMS hadvided to MSDIA. SeeMSDIA’s Memorial at paras. 81-84. In
effect, compared to NIFA’s own tax filings and dfetl data provided by IMS to MSDIA, the uncertdi®IFA
IMS data improperly inflated NIFA’s market shareglaherefore IMS’s calculations of NIFA’s potentfature
salesld.

18 pay 2 Merits Hearing Full Transcript, at 219:6-9.

19 Ecuador's Rejoinder, paras. 442-443.
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been weighed and accepted, by the lower court gjdgel it is not feasible at this
time to reassess it

92. Asdiscussed above, the NCJ having accepted MireGab factual conclusions simply
applied to them an Ecuadorian law that caps theamax profit margin for pharmaceutical
products:?! It accepted his absurd sales and cost figures, awarded 20% of the costs he had
postulated. The resulting $41.9 million award afréhges in favor of NIFA is otherwise just as
“irrational and illogical®?* (in the words of the prior NCJ panels) as the €abreport on which

it is based. Simply put, no honest or competenttamould have accepted the Cabrera report as
valid evidence of damages.

93.  Atthe 21 August 2016 telephonic hearing on intemeasures, Ecuador’s counsel
suggested that MSDIA had failed to raise its olipest to the Cabrera report in Ecuador’s courts
during theNIFA v. MSDIAlitigation. Nothing could be further from the tihu In fact, MSDIA
made vigorous, sustained objections to the Cabepa@rt both in the court of appeals
proceedings and before all three panels of the NCJ.

94.  For example, immediately after Mr. Cabrera filed f@port, MSDIA filed a timely

petition charging that Mr. Cabrera had committess@ntial error” (a basis in Ecuadorian
procedural law for challenging the evidence of tampointed experts). MSDIA described the
fundamental errors in the Cabrera report, idemgythe overwhelming evidence in the record
demonstrating that NIFA had suffered no damagésf athich was ignored by Mr. Cabrera, and
submitting the report of a well-qualified damaggpeat (Mr. Carlos Montafiez Vasquez) who
concluded that there was no conceivable basis foQdbrera’s calculation’$® The court of
appeals rejected MSDIA'’s petition and refused tasider the report of Mr. MontafiéZ'

120 Exhibit C-304, NCJ JudgmemilFA v. MSDIA dated 4 August 20186, at p. 37.

2L Mr. Cabrera’s $209 million “costs” calculation isst as groundless as every other calculation iCtiterera
report, because Mr. Cabrera’s costs calculatidergely a direct function of his calculation of ieales. The cost
calculation is driven primarily by Mr. Cabrera'diesates for the cost of materials associated withAXs
forecasted future production, which Mr. Cabreraiassd would skyrocket in pace with his absurd caftoh of
NIFA’s future lost salesSeeExhibit C-42, Report of Cristian Agusto Cabrera §@aNIFA v. MSDIA Court of
Appeals, dated 21 June 2011, at pp. 18-21. In atbeds, the specific calculation in Mr. Cabreraport from
which the NCJ's $41.9 million judgment derives &sbd on the same indefensible methodology as shefrais
report.

122 Exhibit C-293, NCJ Judgmemt|FA v. MSDIA dated 10 November 2014, at p. 79.

123 Exhibit C-267, MSDIA PetitionNIFA v. MSDIA Court of Appeals, dated 15 July 2011; Exhibit £-Beport of
Carlos Montafiez Vasqued)FA v. MSDIA Court of Appeals, dated 15 July 2011, at pp.&2, 2

124 Exhibit C-45, Court of Appeals OrdeM)FA v. MSDIA dated 19 July 2011 (rejecting MSDIA’s essentiabe
petition regarding Mr. Cabrera’s report); Exhibi#d6, Court of Appeals OrdeNIFA v. MSDIAL1 August 2011
(rejecting MSDIA's request for reconsideration 3f19 July 2011 Order, on the ground that Mr. Cabveas an
essential error expert, reasoning that “therenifsprocedural formula to prove essential error méigg another
essential error”). As Dr. Ponce Martinez explaths, court of appeal’s stated reasoning for rajgcilSDIA’s
essential error petition could not be reconcileda anatter of Ecuadorian procedure, with the ceunttler
appointing Mr. Cabrera or the court’s reliance on ®@abrera’s report in its judgmerfeePonce Martinez Witness
Statement dated 2 October 2013, at para. 44 (cdinguhat “The Court’s actions ... were contrarydw] and in
my view, were clearly intended to benefit NIFA.”).
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Having done so, the court of appeals relied expfion the Cabrera report in its judgment,
rejecting MSDIA'’s challenge and finding the reptmtoperly grounded **°

95. Thereafter, MSDIA pressed its objections to ther€abreport at every opportunity.
Most recently, after the case was returned to @8 (or the third time) after the Constitutional
Court’s January 2016 decision, MSDIA filed a lengtrmief in which it described for the new
NCJ panel—as it had done for the prior two panele-rhany ways in which the Cabrera report
was fundamentally irrational and could not be sqdavith the evidence in the recdfd. No
coherent response to these arguments has eveoffesd by NIFA or by Ecuador. Yetin its 4
August 2016 decision, the NCJ accepted the Cabepat without considering any of MSDIA’s
arguments.

96. And of course, Ecuador is well aware of other efftny MSDIA to alert Ecuador’s

courts to Mr. Cabrera’s lack of credentials to seas an expert in damages. MSDIA alerted the
first panel of NCJ judges of an official memorandissued by the Ecuadorian Council of the
Judiciary in May 2012, relating to the revocatidrMy. Cabrera’s accreditation as an expert
witness. The NCJ subsequently referred to the mamdoim in its September 2012 decision,
and — remarkably — the fact that the first NCJ parses aware of this fundamental truth about
the speciousness of the evidence relied upon byate of appeals became the sole ground on
which the Constitutional Court annulled the NCJep@mber 2012 judgment (in the amount of
$1.57 million)*?#’

2. The August 2016 NCJ Judgment Upholds the Courtpgfeals’ Liability
Decision on the Basis of Legal Theories that Do Ekatt in Ecuador and
Which NIFA Never Argued

97. The August 2016 NCJ Judgment also denies justit&3DIA by upholding the court of
appeals’ liability determination. As MSDIA has&slished in prior submissions, the invention
of a new theory of liability that was not relied oy the plaintiff in the underlying litigation is a
denial of justice?®

98. As explained above, the NCJ accepted only one waaspect of MSDIA'’s cassation
petition, concerning the failure to apply a lavekeint to the calculation of damadé$0n this
basis, it decided to “partially set[] aside saidgment.**° The NCJ rejected every other ground

125 Exhibit C-4, Court of Appeals JudgmeNiFA v. MSDIA dated 23 September 20%t pp. 14-15.

126 Exhibit C-303, MSDIA Petition to the NCBIIFA v. MSDIA dated 24 March 2016, at paras. 23-29.

127 Exhibit C-285, Constitutional Court Decision, dhte2 March 2014, at pp. 15-18.

128 MSDIA’s Reply at paras. 322-33dee alsdVISDIA’s Supplemental Reply at paras. 38-45.

129 Exhibit C-304, NCJ Judgmerit)FA v. MSDIA dated 4 August 2016, at p. 16-17 (Section 6.21)Section
6.5.2).

130 Exhibit C-304, NCJ Judgmemi|FA v. MSDIA dated 4 August 20186, at p. 22.

24



for cassation advanced by MSDIA, including MSDIA&gssation arguments challenging the
court of appeals’ antitrust liability holding*

99. As MSDIA has established in its prior submissidhs, court of appeals judgment
imposed liability for an antitrust violation, whiatas the basis on which NIFA had advanced its
claims in the litigatiort>* The court of appeals’ liability determination wagected by the first
two NCJ panels, once for insufficient evidencemf antitrust violatioi*> and once because
there was no antitrust law in Ecuador at the tifilIEA’s complaint'** The third NCJ panel,

in contrast, rejected MSDIA’s cassation petitionhaiespect to the legal basis for liability,
thereby impliedly affirming the antitrust groundiee on by the court of appeals.

100. Nevertheless, incongruously, despite having refemt8DIA’s cassation arguments, the
August 2016 NCJ Judgment includes a discussioimbility, > in which the NCJ suggested
that MSDIA was liable under a theory of pre-contuat liability, based on the general tort
provisions of Articles 2214 and 2229 of EcuadorigilCCode, “underscore[d]” by principles of
antitrust law**® This new theory of pre-contractual liability—whidiffers from the theory of
pre-contractual liability adopted in the Novemb@i2 NCJ judgment’ and thus constitutes a
fourth distinct theory of liability resorted to by Ecuatbocourts in this case—had never before

been pled or considered in tN&FA v. MSDIAlitigation.

101. The NCJ’s liability holding is a denial of justibecaus@re-contractual liability is not
recognized under Ecuadorian lzand because the NCJ (for a third time) held MS[dAle
under a legal theory that had never been advamctn ilitigation.

102. MSDIA established in its Supplemental Reply anthatMarch 2015 merits hearing that
pre-contractual liability is not recognized in Edoaan law'*® As MSDIA’s expert, Professor
Correa, explained in his first expert report, Ecraah law strongly protects the freedom to
contract and allows parties to terminate contrdctagotiations at any time for any reason
without incurring liability, except in a few narrogircumstances that are not applicable in this
case®*® He explained that Ecuadorian law therefore da¢setognize a general concept of pre-
contractual liability.

181 5ee, e.gExhibit C-304, NCJ Judgmemt|FA v. MSDIA dated 4 August 2016, at p. 21 (Section 6.5.&)e¢ting
MSDIA’s arguments, made in paragraphs 134 to 1838DIA’s cassation petition, that “[t]he judgment failed
to apply certain legal rules, improperly appliebentlegal rules and erroneously interpreted otigallrules, based
on which .. it must be set aside”); Exhibit C-1885DIA’s Cassation Petition, NIFA v. MSDIA, dated T&tober
2011, at paras. 167-183 (setting forth MSDIA’stangnt that the court of appeals’ application ofteurt liability
was improper).

1325eeMSDIA’s Reply, at paras. 317, 513-542; MSDIA’s $lamental Reply at para. 42.

133 Exhibit C-203, NCJ Judgmemt|FA v. MSDIA dated 21 September 2012, at §§ 9.1-9.2.2.

134 Exhibit C-293, NCJ Judgmerit)FA v. MSDIA dated 10 November 2014, at p. 40.

135 Exhibit C-304, NCJ Judgmenit)FA v. MSDIA dated 4 August 2016, at pp 30-33.

136 Exhibit C-304, NCJ Judgmenit)FA v. MSDIA dated 4 August 2016, at pp. 31-32.

37n contrast to the 10 November 2014 NCJ Judgnerith was a denial of justice for the reasons patliin
MSDIA’s Supplemental Reply, the 4 August 2016 jueégindoes not rely on Articles 721 and 1562 of thel C
Code in finding MSDIA liable for pre-contractuahiility.

138 MSDIA’s Supplemental Reply at paras. 46-48; Dayldits Hearing Full Transcript, at 20:8-11.

139 Correa Expert Report, dated 8 August 2014, atp&8.
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103. At the merits hearing, Ecuador’s own expert, Pede$arraguez, confirmed that there is
no statute in Ecuador establishing pre-contradtaidility and that no case has ever imposed
liability on that basis?®

104. Thus, not surprisingly, the August 2016 NCJ judgtreike the 10 November 2014
judgment before it—failed to identifysangle decisioror legal provisionrecognizing pre-
contractual liability, or otherwise supporting ading that a party can be held liable for walking
away from pre-contractual negotiations.

105. In addition, the August 2016 NCJ judgment violdesiadorian law because it holds
MSDIA liable under a theory that was never advartmedlIFA. The August 2016 NCJ
Judgment recognized that “[b]ased on the prinaypleongruenceall judges and tribunals must
rule solely on the claim and the answer thergtaithout going beyond the boundaries so
imposed, and set forth above.”

106. NIFA’s complaint did not advance a claim under eatty of pre-contractual liability, and
NIFA never relied on pre-contractual liability dogi the proceedings. In fact, as MSDIA has
explained, NIFA consistently affirmed that “[s]inite very beginning, it was a claim facts
contrary to competitiorf *** Ecuador’s own expert, Professor Aguirre, conceatetle merits
hearing that NIFA insisted that its claim was grded only in antitrust law, and it never asserted
or relied on any other legal theory, including pretractual liability*** Likewise, neither

MSDIA nor NIFA requested in their cassation petisdhat the NCJ rule on a claim for pre-
contractual liability.

107. The NCJ understood that NIFA had based its clairargitrust principles under Article
244, numeral 3, of the 1998 Constitution (whichM&DIA has established, does not provide a
basis for liability*?), and that the court of appeals had held MSDIBIé&zon that basis.
Nevertheless, the NCJ sought to re-characteriz&NI€omplaint, holding (without any citation
to legal authority) that NIFA’s citation to Artic44, numeral 3, of the Constitutioddes not
mean that the lawsuit hinges on matters of free quatition, now developed in specific laws, -
but rather [Jserves to underscore the unilateral attitude of ttiefendant....***

108. This effort to engineer a new argument to supgetitnposition of liability, going

beyond the plaintiff's own complaint and beyond bmeinds of the applicable law, is precisely
the sort of results-oriented decision making ttoamistitutes a denial of justice. The NCJ's effort
to support a finding of liability was a “[s]urprigy departure[] from settled patterns of reasoning

140 Day 4 Merits Hearing Full Transcript, at 36:20-BB; 67:12-20.

141 Exhibit C-201, Transcript of HearintlIFA v. MSDIA NCJ, recorded by the defendant, December 26,,2011
p.1 (emphasis addedee alsdxhibit C-200, NIFA’s Brief of 17 November 2014JFA v. MSDIA NCJ, at para.
12; Exhibit C-240, NIFA’s BriefNIFA v. MSDIA Trial Court, dated 20 April 2007, at Numeral \&Hibit C-157,
NIFA’s Brief, NIFA v. MSDIA Court of Appeals, dated 9 October 2008 at p.®ijltit C-164, NIFA’s Brief,NIFA
v. MSDIA Court of Appeals, dated 23 January 2009, at gxBjbit C-238, NIFA’s Brief NIFA v. MSDIA Trial
Court, dated 18 October 2006 at Numeral VIII.

142 Day 4 Merits Hearing Full Transcript, at 129:19-24

1435eaMSDIA’s Reply, at paras. 366-369, 515-516.

144 Exhibit C-304, NCJ Judgmem|FA v. MSDIA dated 4 August 20186, at p. 32.
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or outcomes,” and “must be viewed with the greadespticism [where its] effect is to
disadvantage a foreignef*®

3. The NCJ’s $41.9 Million Damages Award Shocks the€dience and is
Contrary to the Overwhelming Weight of the Evidence

109. In addition, it is plain that the NCJ’s impositiohnearly $42 million in damages against
MSDIA for the failure of a $1.5 million real estatansaction is a “decision[] so outrageous as to
be inexplicable otherwise than as [an] expressiohfrbitrariness or gross incompetent®.”In
short, “no competent judge could reasonably haweirded NIFA damages in any amount even
approaching that magnitud&. The NCJ's damages award, on its face, is thexefatenial of
justice.

110. MSDIA has demonstrated repeatedly in this arbidrathat no competent court could
have awarded NIFA $41.9 million as lost profitsuléag from its failure to acquire a small,
aging factory that MSDIA eventually sold for lessn $1 million™*® As MSDIA has
established, no evidence in the record even regstgdports the NCJ's $41,966,571.60
damages award (or for that matter the $7.7 millamages award issued by the NCJ in its
second “final” ruling).

111. The original court-appointed damages expert ircthet of appeals, the highly respected
Venezuelan economist and lawyer Dr. Ignacio de [L.assessed NIFA’s claims and concluded
that NIFA had suffered no damages whatéveand had failed to support its allegations
regarding lost profits, which were at best wholpgsulative'*

112. Three different experts offered by MSDIA similadgncluded that NIFA had in fact
suffered no damageés! including Mr. Carlos Montafiez Vasquez, who conellithat there was
no conceivable basis for Mr. Cabrera’s calculatiaf NIFA’s supposed lost profiter harm to
the Ecuadorian people, and who concluded thattheamnceivable basis for damages was
NIFA’s claim of alleged consequential damages df,$60°2

145 Exhibit CLM-174, J. Paulsson,ENIAL OF JUSTICE ININTERNATIONAL LAW (2005), at pp. 199- 20Gee also
Exhibit CLM-137,0ccidental Exploration and Production Company vpirsdic of EcuadorLCIA Case No. UN
3467, Final Award, dated 1 July 2004, at paras- 182

146 Exhibit CLM-174, J. Paulsson,ERIAL OF JUSTICE ININTERNATIONAL LAW (2005), at p. 205.

147 Exhibit CLM-174, J. Paulsson,ERIAL OF JUSTICE ININTERNATIONAL LAW (2005), at p. 200.

148 Exhibit C-11, Report of Omar Herrera RUFA v. MSDIA Trial Court, dated 25 October 2004, at p. 4. N¥SD
executed the sales deed for the plant with anat#ibf Ecuaquimica. MSDIA sold the equipment sefady to
other parties.d. At pp. 2-3. See alsd&xhibit C-191, Testimony of Richard Treh|FA v. MSDIA Court of
Appeals, dated 16 April 2010, at pp. 1-2 (in resmoto Questions 24, 25, and 27).

149 Exhibit C-24, Report of Ignacio De Ledd|FA v. MSDIA Court of Appeals, dated 12 February 2010, at 98.
130 Exhibit C-24, Report of Ignacio De LedX|FA v. MSDIA Court of Appeals, dated 12 February 2010, at%7-4
151 Exhibit C-44, Report of Carlos Montafiez Vasqusabmitted to the Court of AppealS|FA v. MSDIA 15 July
2011 at p. 2; Exhibit C-20, Report of Rolf StaxiFA v. MSDIA Court of Appeals, dated 4 June 2009, at p. 1;
Exhibit C-21, Report of Walter Spurrier BaqueriddFFA v. MSDIA Court of Appeals, dated 4 June 2009, at pp. 3-
4,

152 Exhibit C-44, Report of Carlos Montafiez Vasquembysitted to the Court of AppealdJFA v. MSDIA dated 15
July 2011, at pp. 2, 26.
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113. Moreover, the unrebutted evidence in the recordathstnated that, contrary to NIFA’s
claim in the litigation that there was no other restate in the Quito region suitable for a new
plant, numerous other factory sites were availabk suitable to accommodate NIFA’s
expansion plans, including land NIFA already owimred003 near the MSDIA plant, on which it
could have built and operated a pharmaceutical faatwring facility more than three times the
size of MSDIA's plant>® Moreover, NIFA expanded its own existing prodetfacility
dramatically after the negotiations with MSDIA &il*>* The court of appeals’ first expert in
real estate, Mr. Manuel Silva, confirmed the avality of these substitute properties, which
established conclusively that NIFA could not hauBesed significant injury from the failure of
its attempted acquisition of MSDIA’s plaht

114. MSDIA also established that according to NIFA’s otar filings in the record, NIFA’s
actual profit margin in 2003 was only 0.788.and its average profit margin between 2000 and
2006 was about 2.2987 Given this evidence, which NIFA did not disputee NCJ's
unexplained and unsupported assumption that NIFAdvachieve the 20% maximum profit
margin allowable by law in every year between 2808 2018 was itself a shocking departure
from the record—Ieaving aside Mr. Cabrera’s absaidulations about the volume of sales to
which that 20% rate of return was applied.

115. Indeed, the NCJ’s blind acceptance of Mr. Cabrédratiing that NIFA suffered damages
over a 15 year period was flatly contradicted biAls own complaint in which it asserted that
the negotiations delayed its expansion plans by oné year:>®

153 Exhibit C-169, Testimony of Norman Xavier Espieargas,NIFA v. MSDIA Court of Appeals, dated 26 May
2009, at pp. 2-4. Indeed, as Mr. Espinel testjfi¢dFrA already was permitted under applicable zghaws to
construct such a facility. Rather than do so, NEeAd the lot in May 2003ld. at pp. 2-3.

154 Exhibit C-169, Testimony of Norman Xavier Espiargas,NIFA v. MSDIA Court of Appeals, dated 26 May
2009, at pp. 2-4.

15 Exhibit C-23, Report of Manuel J. Silva Vascone#A v. MSDIA Court of Appeals, dated 23 December 2009.
Among Mr. Silva’s findings were his conclusionstt{e) there were a number of existing, availabhel properly
zoned industrial plants, other structures, and malods on which NIFA could have constructed a riiaeility after

it ended the negotiations with MSDIA in January 20() at least one other pharmaceutical plantavethe
market in 2003 (owned by the Ecuadorian pharmacautbmpany Albanova), and another facility avddadt the
time was subsequently purchased by Pfizer and ctat/anto a pharmaceutical manufacturing facil(g); NIFA
owned a vacant lot near the MSDIA plant, whicholdsto another Ecuadorian company in May 2003, bichvit
had been permitted under the applicable zoning tavimiild and operate a pharmaceutical manufagenility
more than three times the size of MSDIA's plant &) NIFA had been free to expand its existinglitgcafter the
negotiations, and had in fact done so. It obtameegularization permit in 2005 for 1,057 squaetears of
construction and obtained another permit for aritahdl 300 square meters’ expansion in 2008. Uagplicable
zoning laws in place in 2003, NIFA was free to duip to 29,000 square meters on its lot, which ddwalve
resulted in a facility far larger than the ChilMalley plant.

136 Exhibit C-267, MSDIA PetitionNIFA v. MSDIA Court of Appeals, dated 15 July 2011 at para. 61.

157 Exhibit C-267, MSDIA PetitionNIFA v. MSDIA Court of Appeals, dated 15 July 2011 at para(“A4
summarized by economist [and MSDIA expert] WaltpuBier, according to tax returns filed before 8Rl, Nifa’s
net profits over sales from 2000 to 2006 were #evis: 2000: 2.7%, 2001: 0.0%; 2002: 0.1%; 200396, 2004:
4.6%; 2005: 3.6%; and 2006: 3.9%.").

158 Exhibit C-10, NIFA's Complainf\NIFA v. MSDIA Trial Court, 16 December 2003, at p. 8 ("[MSDi&used my
client to suffer a year of delays in expandingntdustrial plant or constructing or acquiring a neme.")
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116. And of course, NIFA offered no evidence demongimaii suffered a harm even remotely
approaching $42 million. NIFA’s most wildly optistic evidence in support of its damages
claim was a so-called “business plan” dated Oct@b8@, which NIFA submitted in the first
instance proceedinds’ NIFA purportedly prepared the “business plan”tfee purpose of
securing financing for the purchase of MSDIA’s glaAs such it purported to demonstrate
NIFA’s expected growth for the years 2003-2012dwihg the acquisition®

117. As MSDIA has demonstrated in past submissions, RIFBusiness plan” was based on
unrealistic and implausible assumptions (statedrogtically for the purpose of securing
financing)2®* and Ecuador has never defended it. Among otfiegghthe business plan
assumed that NIFA would enjoy significant saleRofecoxib, the sale of which would have
violated MSDIA’s intellectual property right§? It also assumed NIFA would achieve a profit
margin in excess of the maximum profit allowed unleuadorian law, the very error the latest
NCJ panel recognizéd® Indeed, an expert who analyzed the businessapidrehalf of MSDIA
in the court of appeals concluded that after coimgdor the unrealistic assumptions in the plan,
NIFA’sl%Zlalysis indicated that it would halest money on the purchase of MSDIA’s small
facility.

118. But even accepting the sales figures in the busipks at face value, applying NIFA’s
2003 profit margin to the sales projected in trengbetween 2003 and 2012 yields a total profit
over the 10-year period of less than $1.5 milli&@ven applying NIFA’s average profit margin
over the 2000-2006 period of 2.2% to the totalsédeecasted in its business plan yields a total
profit of approximately $4.3 million over the sameriod’®®> Taking into account NIFA’'s own
claim that its expansion was delayed by only alsiggat®® would yield a damages calculation
very close to zero.

119. Given NIFA’s own admission that it suffered onlyear of delay in expanding its
production, the overwhelming evidence in the recbal it suffered, at mostle minimis
damages, and the facial absurdity of the Cabrgmat¢and his obvious lack of credentials to
provide it), no honest, competent court would hawarded NIFA $41.9 million on the basis of
the Cabrera report.

159 Exhibit C-136, NIFA’s Business Plan, at sectiorBxhibit C-137, NIFA’s Business Plan, at sectidh Exhibit
C-21, Report of Walter Spurrier BaqueridiFA v. MSDIA Court of Appeals, dated 4 June 2009, at pp. 8-11
(summarizing the business plan).

180 Exhibit C-136, NIFA’s Business Plan, at sectiorBxhibit C-137, NIFA’s Business Plan, at sectith Exhibit
C-21, Report of Wallter Spurrier BaqueridiFA v. MSDIA Court of Appeals, dated 4 June 2009, at pp.8-3l.
15eee.g, MSDIA Memorial at paras. 51-52; Report of WalBgurrier Baquerizd\IFA v. MSDIA Court of
Appeals, dated 4 June 2009, at pp. 8-11.

162 Exhibit C-136, NIFA’s Business Plan, at section Il

183 Exhibit C-21, Report of Walter Spurrier BaquerixFA v. MSDIA Court of Appeals, dated 4 June 2009, at pp.
3-4; Exhibit C-44, Report of Carlos Montafiez VasgFA v. MSDIA Court of Appeals, dated 15 July 2011, at p.
24,

164 Exhibit C-21, Report of Walter Spurrier BaquerixbFA v. MSDIA Court of Appeals, dated 4 June 2009, at pp.
3-4.

185 Exhibit C-21, Report of Walter Spurrier BaquerixBfFA v. MSDIA Court of Appeals, dated 4 June 2009, at p.
22 (showing the total sales forecast in the busipéan).

186 Exhibit C-10, NIFA's Complainf\IFA v. MSDIA Trial Court, dated 16 December 2003, at p. 8.
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120. MSDIA placed this evidence before the N€Jas it had done for each of the prior two
NCJ panels, but the panel of NCJ alternate judgesred each of these facts and instead relied
solely on the discredited Cabrera report, while igatly making no independent assessment of
the reliability of that evidencE® The NCJ's award of damages against this factaekdround

is truly shocking and, on its face, is a denigustice.

V. ECUADOR HAS FAILED TO PROVIDE EFFECTIVE MEANS OF AS SERTING
CLAIMS AND ENFORCING RIGHTS

121. The January 2016 Constitutional Court decisionAangust 2016 NCJ judgment also
further confirm that Ecuador has violated its saf@pbligation under Article 11(7) of the Treaty
to “provide effective means of asserting claims anfibrcing rights with respect to investment.”

122. As MSDIA has established in prior submissions,tth®inals inChevron v. Ecuadoand
White Industries v. Indiaach held that this requirement constitutes atiéjiendent, specific
treaty obligation . . . and not a mere restateroétite [customary international] law on denial of
justice.™ Those tribunals also concluded that the “effectiveans” requirement is subject to a
lower threshold for establishing a breach thanalesfijustice'’® and that it “requires both that
the host State establish a proper system of lagsratitutions and that those systems work
effectively in any given casé™

123. Inthis case, Ecuador’s legal system has not woekdtively to provide MSDIA an
adequate means of protecting its rights in the 8ouan courts. The Ecuadorian legal system
has produced a series of irrational and unfairlteslorough a process that failed to afford basic
due process protections. It has issued multipigreeable judgments against MSDIA imposing
ever increasing amounts of liability for exactlg tbame conduct. It has allowed NIFA to
enforce decisions of Ecuador’s highest civil cagainst MSDIA while also allowing NIFA to

157 Exhibit C-303, MSDIA Petition to the NCJ, dated I#arch 2016NIFA v. MSDIA at paras. 23-40.

188 \When the case was returned to the NCJ for a tnision, MSDIA filed a lengthy merits brief in vathi it
described for the new NCJ panel—as it had donéhfprior two panels—the many ways in which the réeo
report was fundamentally absurd and could not biaregl with the evidence in the record. MSDIA ferth
explained to the NCJ that Mr. Cabrera lacked thadifications necessary to serve as an expert irag@s1 Exhibit
C-303, MSDIA Petition to the NCJ, dated 24 Marci@WNIFA v. MSDIA at paras. 23-29.

189 Exhibit CLM-111,Chevron Corp. & Texaco Petroleum Co. v. RepubliEafador (Chevron |)PCA Case No.
2007-2 (UNCITRAL), Partial Award on the Merits, ddt30 March 2010, at para. 242. Exhibit CLM-1White
Industries Australia Ltd. v. Republic of IndidNCITRAL, Award, dated 30 November 2011, at pdra3.2(a),
11.3.3 (quotingChevron ). See alsdPaulsson Expert Report, dated 2 October 201Barat 33 (“Article 1I(7) is an
example of a treaty provision which may createestasponsibility for acts of the judiciary withajplying the test
for denial of justice under customary internatiolaay.”).

170 Exhibit CLM-111,Chevron Corp. & Texaco Petroleum Co. v. RepubliE@fador (Chevron J)PCA Case No.
2007-2 (UNCITRAL), Partial Award on the Merits, ddt30 March 2010, at para. 244. Exhibit CLM-1Mhite
Industries Australia Ltd. v. Republic of IndidNCITRAL, Award, dated 30 November 2011, at parh3.2(a)
(quotingChevron ). See alsd?aulsson Expert Report, dated 2 October 2013rat 81 (noting that théhevron
andWhiteIndustriestribunals “held that Article 1I(7) imposed a broaadbligation on states than the rules of
customary international law concerning denial ctige.”).

11 Exhibit CLM-114,White Industries Australia Ltd. v. Republic ofimdJNCITRAL, Award, dated 30 November
2011, at para. 11.3.2(a)-(b).
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challenge the very same decisions at the same'ffm&nd its courts have issued decisions
against MSDIA motivated not by the rule of law, bytbias and apparent corruption, aimed at
securing a predetermined result, namely a largeadamaward in favor of the Ecuadorian
plaintiff.

124. These thirteen years of litigation in a case inir@\a potential $1.5 million factory sale
have been an extraordinary miscarriage of justideere is no doubt that the Ecuadorian judicial
system as a whole has failed (the touchstone fienéal of justice). MSDIA has been denied
effective means of asserting its defenses and ginoggits rights in Ecuador’s courts, in violation
of Article 1I(7) of the Treaty.

V. MSDIA HAD NO EFFECTIVE REMEDY AVAILABLE IN ECUADOR FOR
CHALLENGING THE NCJ'S 4 AUGUST 2016 DECISION

125. Ecuador has previously argued that MSDIA did ndiyfexhaust its remedies in Ecuador
with respect to the two prior decisions of the NG&Gause it did not file Extraordinary Actions
for Protection in the Constitutional Court seekioget those decisions asidd.This is legally
wrong, as MSDIA has previously explained, becawszsibns of the NCJ are final decisions of
the Ecuadorian court system that are immediateigreeable'’* Moreover, filing an EAP
cannot stay enforcement of the NCJ’s decision,thadConstitutional Court cannot compensate
a successful party for the amounts it has alreaity ip satisfaction of an NCJ judgméft.

126. Filing an EAP to challenge the August 2016 NCJ dueigyt therefore would not have
protected MSDIA from enforcement of that decisidnstead, filing an EAP would do nothing
more than expose MSDIA to yet further liability(&#s happened in response to NIFA’s earlier
EAPs) the Constitutional Court vacated the NCJglegiand sent the case back to the NCJ for
further proceedings. Given that reality, filing BAP in the Constitutional Court would not have
provided an effective remedy for the denial ofipsimposed by the NCJ.

172 Ecuador contends that tB@evronandWhite Industriesribunals are both wrong because Article 11(7) “elgr
incorporates guarantees against denial of justie@ady ... incorporated in the Treaty through Artiti@)(a).”
According to Ecuador, Article 11(7) cannot be briad unless a denial of justice is established. réasons set forth
in MSDIA’s written submissions, Ecuador’s argumisnincorrect because it is inconsistent with the t# the
U.S.-Ecuador BIT and with the applicable rulesrefty interpretationSeeMSDIA’s Memorial, at paras. 394-408;
MSDIA’s Reply, at paras. 737-773. The languag@nicle 11(7) is entirely different from the langge of Article
11(3)(a), and those differences must be given magaonder applicable principles of treaty interptieta Ratner
Expert Report, dated 1 August 2014, at para. 2Xebler, the principle céffet utileforbids Ecuador’s
interpretation of Article 11(7) as merely superfugof the customary international law standarddfemial of justice,
which is already incorporated in Article 11(3)(a$eeMSDIA’s Reply, at paras. 744-745 (citing Ratner Exp
Report, dated 1 August 2014, at paras. 21-22 (eMptathat differences in language between treabyigions must
be assumed to have meaning in keeping with the V€iiles of treaty interpretation)). Of course, M3
contends that the standards for establishing aatlehjustice are also clearly met here. But, edfd3sor Paulsson
explains, Article 11(7) provides a distinct and @mkndent source of Ecuador’s obligations undef teaty, under
which MSDIA is entitled to relief. Paulsson ExpBeport, dated 2 October 2013, at paras. 31-32.

13 5ee, e.gEcuador'sCounter-Memorial at paras. 182-270.

17 SeeMSDIA’s Reply, at paras. 419-425.

15 SeeMSDIA’s Reply, at paras. 431-446.
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127. Because MSDIA has no further recourse in Ecuadairdbuld provide an effective
remedy for the denial of justice by the NCJ, MSDids exhausted its remedies in Ecuddbr.

VI. MSDIA IS ENTITLED TO FULL REPARATION

128. At the time of the oral merits hearing in March 30there was considerable uncertainty
about when and how tidIFA v. MSDIAlitigation in Ecuador would ever be brought toead.

At that time, MSDIA had already been subjectedato final judgments of Ecuador’s highest
civil court, and NIFA had filed yet another Extrdorary Action for Protection asking Ecuador’s
Constitutional Court to set aside the second N@Jdment (as it had earlier set aside the first) in
an effort to obtain further, even higher monetaiggments against MSDIA. MSDIA'’s request
for relief therefore sought not only compensationthe amounts MSDIA had already paid to
NIFA and the legal fees it had incurred in the Elmran proceedings, but also permanent
injunctive relief to protect MSDIA from further harand indemnification against any further
losses incurred as a result of the ongoing proogedn Ecuador.

129. Following the August 2016 NCJ Judgment, MSDIA faaatifferent factual situation. It
appears that NIFA has not filed another EAP chgilegmthe August 2016 NCJ Judgment and
the deadline for doing so has now expired. ltisgible therefore that the August 2016 NCJ
Judgment may in fact be the last “final judgmentthe long-runningNIFA v. MSDIAlitigation.
Unfortunately, that does not mean that the harM$®IA from Ecuador’s treaty violations has
come to an end.

130. MSDIA has thus far paid $7.7 million to NIFA. low faces a new judgment based on
the same claims of nearly $42 million. MSDIA’s essin Ecuador are worth far less than $42
million, and MSDIA therefore faces the destructadnts business in Ecuador if the $42 million
judgment is enforced against its assets. When MS3dank accounts, inventory, equipment,
and accounts receivable are seized, it will be len&bpay its employees, sell product, or
otherwise operate. Any funds or products senttimocountry would be subject to seizure.

131. As noted above, the Ecuadorian court of first imegacharged with enforcing the August
2016 NCJ Judgment has suspended enforcement proge@d compliance with this Tribunal’s
Order granting interim measures of protection. eev, if that suspension is lifted, either by

the court of first instance or by another Ecuadogaurt pursuant to an appeal or constitutional
challenge by NIFA, or if it expires without replacent by similar or other sufficient relief at the
issuance of this Tribunal’'s Final Award, NIFA couldmediately seek to enforce the NCJ's $42
million judgment against MSDIA, thereby destroyd@DIA’s investment in Ecuador. In
consequence, MSDIA would lose its ongoing businiestyding existing assets and expectation
of future profits, and would face in addition pdiahenforcement against assets outside Ecuador
of the large unsatisfied portion of the $42 milljoxdgment.

132. Given these difficulties — and Ecuador’s almostaiarunwillingness to comply with an
award nullifying the judgment — as discussed furtiedow, the remedy that would put MSDIA
in the position nearest to what it would have beesbsent Ecuador’s breaches of the Treaty

176 SeeMSDIA’s Reply, at paras. 419-471.
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would be timely satisfaction by Ecuador of the Asig2016 NCJ Judgment. While nullification
may be a more commonly cited remedy for deniausfige, in this case, Ecuador has adopted
positions that strongly indicate that it would ne$pect an award directing nullification.
Nullification would therefore be an empty remedgtttvould leave MSDIA exposed to further
proceedings in the same Ecuadorian courts that tegeatedly denied it justice, to seizure of its
assets and destruction of its business, and tatimenforce unsatisfied portions of the
judgment in the courts of other countries. Ondtieer hand, if Ecuador were directed to fully
satisfy the judgment, and if Ecuador were to donsatimely fashion to avoid any risk of seizure
of MSDIA'’s assets, this would bring tiFA v. MSDIAproceedings to an end and would
eliminate the risks to MSDIA’s assets both insidd autside of Ecuador.

133. Given MSDIA’s precarious position in Ecuador atgmet — where a lower court has
honored the Tribunal’s interim measures Order arsppsnded enforcement of the August 2016
NCJ Judgment, but where that suspension itsakaetylto be challenged by NIFA in the very
same courts that have repeatedly denied justit&SiDIA — MSDIA respectfully requests a
Partial Final Award on jurisdiction and liabilitgwvarding MSDIA the full amount of the August
2016 NCJ Judgment, as soon as reasonably pos$il3®IA also requests that the Tribunal
then establish a procedure for allowing full coesadion of the quantum of MSDIA’s other
heads of claim, which requires updating and whiely mepend, in part, on the outcome of the
Partial Final Award and Ecuador’'s compliance with i

A. MSDIA Is Entitled to Full Reparation

134. A party harmed by a violation of international la\entitled to full reparation, in other
words to a remedy that puts the party in the pmsiiti would have been in absent the violation.
This was the holding of the Permanent Court ofrirgonal Justice in thehorzéw Factory
caset’’ This principle is well established, and Ecuada hat disputed its applicability here.

135. The International Law Commission’s Draft Articleis State Responsibility establish that
restitution is a preferred remedy. Specificallytiéle 35 provides:

“A State responsible for an internationally wrorigdat is under an obligation to make
restitution, that is, to re-establish the situatidrich existed before the wrongful act was
committed, provided and to the extent that restitut

(a) is not materially impossible;

(b) does not involve a burden out of all proportionthte benefit deriving from
restitution instead of compensatior®

7Exhibit CLM-152,Case Concerning the Factory at Chorzéw (Ger. v.)Pdudgment on the Merits, 1928
P.C.1.J. (ser. A) No. 17, at 47 (Sept. 13) (“[R]exiedn must, as far as possible, wipe out all thesequences of the
illegal act and reestablish the situation which ldoin all probability, have existed if that actchaot been
committed.”). See alsd&cuador’'s Counter-Memorial, at paras. 523-524 (ezfeing theChorzéw Factorcase).

18 Exhibit CLM-330, International Law Commission, Drafrticles on Responsibility of States for Interioatlly
Wrongful Acts [hereinafter ILC Draft Articles], ar85 (2001). With respect to the limitations oa tbligation to
provide restitution (material impossibility and kaof proportionality), the commentary makes cldwsatt‘restitution
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Where restitution is not possible, or where it doesfully redress the harms suffered,
compensation is also appropriate. Art 34 of thé [raft Articles provides that “full reparation
for an injury caused by the internationally wrorigdat shall take the form of restitution,
compensation and satisfaction, either singly axambination.” Where restitution is impossible,
a tribunal must ordeull compensationinstead-™® Investor-state tribunals, including tribunals
applying the Ecuador-U.S. BIT, have consistentlgfitmed this principle®°

B. A Remedy Annulling the Ecuadorian Judgments andlideng Further
Litigation Would Not Afford MSDIA Effective Relief

136. Where the international wrong in question is a deaif justice that has resulted in an
unlawful judgment, restitution can often be achttg annulling the judgment (although full
reparation may require further monetary compensatid his is expressly contemplated by the
ILC Draft Articles: the commentary to Article 3tates that “[r]estitution may take the form of
material restoration or return of territory, persam propertyor the reversal of some juridical
act, or some combination of them® The commentary continues:

“The term ‘juridical restitution’ is sometimes usetiere restitution requires or involves
the modification of a legal situation either withire legal system of the responsible State
or in its legal relations with the injured Stateuch cases include the revocation,
annulment or amendment of a constitutional or lagige provision enacted in violation

of a rule of international lavthe rescinding or reconsideration of an administrag¢ or
judicial measure unlawfully adopted in respect die person or property of a foreigner

or a requirement that steps be taken (to the eatlawed by international law) for the
termination of a treaty'®?

137. In this case, however, there in an unacceptaliehiet an award directing annulment of
the judgments in thBIFA v. MSDIAlitigation would not provide restitution to MSDIA.

is not impossible merely on grounds of legal orcfical difficulties, even though the responsiblat&tmay have to
make special efforts to overcome theskl’, comment 8. Moreover, “[ulnder article 32 the mgdoing State may
not invoke the provisions of its internal law astjfication for the failure to provide full reparan, and the mere
fact of political or administrative obstacles tatiition does not amount to impossibilityld. Finally, the
proportionality exception to restitution “appliesly where there is a grave disproportionality bedwéhe burden
which restitution would impose on the responsititg&and the benefit which would be gained, eibhyethe injured
State or by any victim of the breachid., comment 11.

179 SeeExhibit RLA-57,AIG Capital Partners, Inc. and CJSC Tema Real Es€ampany v. Republic of
KazakhstanICSID Case No. ARB/01/6, Award, 7 October 200&ap 12.1; Exhibit CLM-330, ILC Draft Articles,
Art. 36 (1) (“The State responsible for an inteimally wrongful act is under an obligation to coengate for the
damage caused thereby, insofar as such damagernsade good by restitution.”).

180 5ee e.gExhibit CLM-451,Murphy Exploration and Production Company Interoatl v. Republic of Ecuador
[l , PCA Case No. 2012-16 (formerly AA 434), Partiaddf Award, 6 May 2016, paras. 424-425; Exhibit RB3,
Duke Energy Electroquil Partners and ElectroquiASv. Republic of EcuadplCSID Case No. ARB/04/19,
Award, 18 August 2008, paras. 467-468; Exhibit CUBR,Occidental Petroleum Corporation and Occidental
Exploration and Production Company v. Republic ofi&dor, ICSID Case No. ARB/06/11, Award, 5 October
2012, at paras. 792-797; Exhibit CLM-4585 Group Plc. v. Republic of ArgentindNCITRAL, Award, 24
December 2007, paras. 426-431.

181 Exhibit CLM-330, ILC Draft Articles, art. 35, conent 5 (emphasis added).

182 Exhibit CLM-330, ILC Draft Articles, art. 35, conent 5 (footnotes omitted and emphasis added).
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138. Ecuador has stated repeatedly and emphaticaltg submissions in response to
MSDIA’s request for interim measures of protectibat Ecuador is legally prohibited from
ensuring that the directions of this Tribunal aireeg effect, if those directions require Ecuador’s
courts to act or refrain from acting. For exampieq letter to MSDIA’s counsel dated 19
September 2016, Ecuador took the position thaag eonstrained by Ecuador’'s own domestic
law in its ability to give effect to this Tribunalorders and awards. Although the extract below
is long, it is important to fully appreciate Ecuadqgosition, in its own words, in this respect:

“Nor, of course, can the Attorney General seekotmel the court to stay enforcement;
unlike MSDIA, which is party to the case, the Repighof Ecuador is not. Acting in
the manner requested would be in breach of the pipie of external independence of
the Ecuadorian judiciary enshrined in Article 168féhe Ecuadorian Constitution
Contrary to what your letter suggests, as set forérticle 8(3) of Organic Code of the
Judiciary this prohibits not only “interference lwthe decision-making of Ecuador’'s
courts,” but also interference “with the exerci$elaties and authorities of the
Judiciary,” which includes duties and authoritigghwespect to the enforcement of
judgments. Acting in contravention of this prin@gntails the possible imposition of
administrative, civil, and criminal liability sanohs.

Because the matter involves the rights of a thirdrfy, who is not a party to the
arbitration, such action would also be in breach tife constitutional principle of
effective judicial protectionof which the right without interference to enfeneent of an
otherwise enforceable judgment constitutes an ratggart, as has been held by the Inter-
American Court of Human Rights. Such action woulclir liability under the

Constitution, which prohibits as unconstitutionahy action or omission [...] intended to
diminish, obstruct or unjustifiably nullify the esase of a person’s rights.”

None of the arguments you offer in your letter aades otherwise. First, you argue that
“a stay of enforcement would be a temporary measune therefore would not interfere
with the decision-making of Ecuador’s courtsfbwever, the nature of the Tribunal’s
Order (temporary, as opposed to permanent) makeslifference to the legal
impossibility of the task you ask of the Office thfe Attorney GeneralThe temporary
nature of the Order may, of course, be taken intmant by the court called upon to
enforce the NCJ judgment, in the same way thaOtfter itself may be taken into
account as a result of the Attorney General's n&eper letter. But for the reasons
explained above, the Attorney General can neitdeisa the court, nor compel it, to
refrain from enforcing the NCJ Judgment on the gdsuthat the Tribunal’s Order is
“temporary.”

Secondyou argue that “the obligation of Ecuador’s court® comply with the Order
attaches irrespective of any contrary provisionlBtuadorian domestic law.” If you
seek to base this obligation on the fact that Ecoadn courts are organs of the
Ecuadorian State and are consequently bound by éidigations it undertakes on the
international plane, with respect, your assertionisaes the point. You seek to
effectuate the Tribunal’s order in the Ecuadoriaregal order, and there the matter
depends, in principle, on the applicability of rideof normative hierarchy in the
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Ecuadorian legal order. As Respondent explained igythe 22 August telephonic
hearing (and elsewhere), any obligations arisingpfn the Order are not hierarchically
superior to the provisions of the Constitution amd international human rights
instruments ratified by Ecuadot*®

139. Ecuador has thus made it clear that it does n@pdbat its courts are bound to comply
with the directions issued by this Tribunal; thaeigards Ecuadorian domestic law as a
justification for refusing to comply with those éations; and that in any event the Executive
Branch has no role nor responsibility in guiding thudicial Branch’s actions.

140. Given Ecuador’s stated positions — the core of tvlie flatly contrary to basic
principles of international law — if this Tribunakre to issue a Final Award directing the
nullification of the judgments in tigIFA v. MSDIAlitigation and the termination of any further
proceedings in that litigation, it is plain thatuaclor would not regard itself as obligated to give
effect to the Tribunal’'s Award. Where Ecuador hl$ut said it will not comply with an award
directing nullification, issuing an empty remedynat constitute full reparation of the harm to
MSDIA resulting from the denials of justice in Eclaa’'s courts.

C. Ecuador Should Therefore Be Directed to SatisfyAihgust 2016 NCJ Judgment
By Paying the Amount of that Judgment to MSDIA

141. Given Ecuador’s stated positions in this arbitmatithe only plausible way to fully

remedy the denials of justice in Ecuador’s counid mestore MSDIA to the position it would

have been in absent Ecuador’s breaches is to diredor to satisfy the judgment (as well as to
pay MSDIA’s other damages, such as MSDIA’s prioymants to NIFA and its attorney’s fees
and the like). If NIFA is timely paid the full amaot of the judgment in its favor, MSDIA will
face no further liability in th&IFA v. MSDIAlitigation (inside or outside of Ecuador), and the
litigation will finally be brought to an end. Ibacluded prior to any effort to execute against
MSDIA'’s assets, MSDIA'’s business in Ecuador wouldvsre. MSDIA would be in the same
position it would have been in had the denialsusfige in Ecuador’s courts never occurred.

142. Ecuador can satisfy the judgment in one of two ways

a. First, Ecuador could satisfy the judgment by paygDIA the full amount of
the August 2016 NCJ Judgment, $41,966,571.6teltourt of first instance allows an
offset for the amounts previously paid to NIFA, sbamounts would not separately be
owed to MSDIA, but if the court of first instanc&ldot allow an offset and directed
MSDIA to pay NIFA the entire $41,966,571.60, toeetffull reparation, Ecuador would
also need to pay MSDIA the amounts MSDIA previoysyd in satisfaction of the
judgments in th&lIFA v. MSDIAlitigation, in the amount of $7,723,471.81, ashaslits
other monetary damages, which are discussed below.

b. Second, as an alternative, if Ecuador has any tbfeto paying MSDIA the
amount of the judgment, Ecuador can satisfy thgnueht by paying NIFA directly or by

183 Exhibit C-309, Ecuador’s letter to MSDIA, dated 36ptember 2016.
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paying the amount owed to NIFA into an escrow aotoWnder this approach, to effect
full reparation, Ecuador would also need to pay NIiSthe amounts MSDIA previously
paid in satisfaction of the judgments in thE-A v. MSDIAlitigation, in the amount of
$7,723,471.81, as well as its other monetary damageich are discussed below.

143. An award directing Ecuador to pay the August 20T&INudgment is also the
appropriate remedy for Ecuador’s failure to prodi8DIA with effective means to assert
claims and enforce rights with respect to its inwvesit. MSDIA is entitled to a procedure that
results in the timely rejection of unmeritoriouaiohs against it. So long as the Ecuadorian
courts continue to have a role, as they wouldafrgmedy was nullification of the judgments in
theNIFA v. MSDIAlitigation, MSDIA will continue to be at the merof the same court system
that has failed to provide it an effective meanpratecting its rights.

144. Even if a court of first instance nullified the Augg 2016 NCJ Judgment in response to
an award by this Tribunal (and all prior judgmessts that the nullification of the August 2016
NCJ Judgment did not reinstate the prior judgmetts} nullification decision could be
appealed to the court of appeals, the NCJ, anahatiély to the Constitutional Court. Allowing
the very same Ecuadorian courts that have repgaledied justice to MSDIA to decide whether
to give effect to an award directing nullificatioannot fully repair the harm suffered by
Ecuador’s failure to provide MSDIA effective measfgdefending itself in the Ecuadorian
courts. The only plausible remedy that would eaghis cycle is brought to a close would be
directing Ecuador to pay the August 2016 NCJ Judgnmefull. 1t would also obviate any
concerns Ecuador may have about respect for tileperdience of the judiciary and the balance
of national and international law. A simple momgfeayment would effectuate both domestic
and international law requirements.

D. In Addition, MSDIA Is Entitled to Compensation fisr Other Losses

145. Full reparation requires erasing all of the effexfta violation of international law.
Eliminating MSDIA’s liability to NIFA and bringinghe NIFA v. MSDIAlitigation to a close are
necessary, but not sufficient, to put MSDIA in 8ane position it would have been in absent
Ecuador’s breach.

146. MSDIA’s request for relief recites several othetegmries of losses for which MSDIA is
entitled to compensation.

147. First, MSDIA is entitled to recover its legal fees amdts in defending theIFA v.

MSDIA litigation for more than a decade in Ecuador’srtguthrough multiple rounds of
proceedings, each resulting in yet additional dero&justice. MSDIA established its
entitlement to recover its legal fees and costh@nEcuadorian proceedings in its Memorial and
Reply!®*and it does not repeat those arguments here.e MISDIA provided updated costs
figures on 19 April 2016 (in the amount of $6,888%6), it has continued to incur legal fees

and costs in Ecuador.

184SeeMSDIA’'s Memorial, at paras. 412-413; MSDIA’s Repht, paras. 783-791.
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148. SecondMSDIA is entitled to recover any damages resglthom enforcement of the
August 2016 NCJ Judgment against MSDIA, includimgtalue of any assets paid, seized,
forfeited, or otherwise foregone in connection vitie enforcement of the NIFA judgment and
any other damages to the Claimant’s business bsitid and outside of Ecuador, including lost
profits. Although enforcement of the August 2016 NJudgment is currently suspended, NIFA
is almost certain to challenge that suspensioharEcuadorian courts, and there is still a
significant risk of efforts by NIFA to enforce thigdgment against MSDIA'’s assets. If the
judgment is enforced against its assets, MSDIAsH®ss in Ecuador will be destroyed, and
MSDIA will have lost the value of that businese (ithe present value of the expected future
cash flows of that business).

149. Third, MSDIA is entitled to recover moral damages to penmsate MSDIA for the non-
pecuniary harm it has incurred as a result of Ectadbreaches, including damage to MSDIA’s
reputation and goodwill, both inside and outsid&ofiador. MSDIA has not yet attempted to
put a specific sum on this category of losses, kil certainly increase if the August 2016
NCJ Judgment is enforced against MSDIA’s asseEcimdor.

150. Fourth, MSDIA is entitled to recover pre-award and postel interest on all sums due
from Ecuador. The amount of interest has not genlguantified.

151. Finally, MSDIA is entitled to an award directing that Edaris obligated to ensure, by
means of its own choosing, that no proceedingstiores directed towards the enforcement of
any judgments in theIFA v. MSDIAlitigation occur, both within and outside of Ecoaduntil
Ecuador satisfies the August 2016 NCJ Judgmerio@aig which, of course, there will be no
need for any such enforcement proceedings).

E. In the Light of the Changed Factual Circumstanced e Passage of Time,
MSDIA Requests that the Tribunal Establish a Pracedor Further
Proceedings on Quantum

152. Although the Tribunal’s interim measures of proi@tthave succeeded in maintaining
the status quo for the time being, MSDIA remaina precarious position in Ecuador. NIFA is
highly likely to challenge the decision of the coai first instance to suspend enforcement
proceedings, and that decision could ultimately @mthefore the same Constitutional Court that
has repeatedly issued decisions highly favorabMlka\.

153. MSDIA therefore respectfully requests that the Tiniél issue a Partial Final Award as
soon as reasonably possible, addressing jurisdietmal liability, and directing Ecuador to satisfy
the $41.9 million August 2016 NCJ Judgment, butilegall other issues of quantum to another
phase of the arbitratiofi> MSDIA submits that it is appropriate for the Tuital’s Partial Final
Award to address not only whether Ecuador has tadlaternational law, but, if it finds that
Ecuador has denied justice to MSDIA, also to dismtador to remedy that violation (in part)
by satisfying the judgment, thus bringing thiE-A v. MSDIAlitigation to a close.

185 The possibility of separate proceedings on quanvas raised previously during the pre-hearing cemfee and
again during the oral hearingeeDay 4 Merits Hearing Full Transcript, at 186:13-1187

38



154. Following the Partial Final Award, the Tribunal cduen establish further procedures for
updating and establishing the quantum of MSDIAeotheads of claim. Deferring these issues
to a later stage of the proceedings would ensatethie parties have sufficient time to submit
and evaluate the relevant evidence without delajieglribunal’s award on liability.

155. Moreover, if Ecuador were ordered to pay the N@ligust 2016 NCJ Judgment and did
so, the Tribunal and the parties would then knovetwér the court of first instance had allowed
set off of the amounts previously paid by MSDIA amicether there are going to be enforcement
proceedings against MSDIA’s assets in Ecuadorcda&ding in this way would provide
important information to guide the Tribunal’s quamtaward €.g, by establishing whether the
$41.9 million August 2016 NCJ Judgment includes@dditional to the $7.7 million already
paid to NIFA by MSDIA). It would also potentialgvoid the need for evidence regarding the
value of MSDIA'’s business in Ecuador as a goingceon (which would not be necessary if the
business is not destroyed because the August 2GT6JNdgment was paid in full).

VIl.  REQUEST FOR RELIEF

156. As set forth in MSDIA’s prior submissions, and tbe reasons outlined above, MSDIA
respectfully requests that the Tribunal issue adtd&inal Award:

a. Declaring that the actions of the Ecuadorian caartnnection with th&lIFA v.
MSDIAllitigation breached Ecuador’s obligations under thS.-Ecuador BIT,;

b. Directing Ecuador, at its election, to do one @& tbllowing, within 30 days from
issuance of its Award:

I. To pay MSDIA the amount of the August 2016 NCJ Juegt in the
NIFA v. MSDIAlitigation, in the amount of $41,966,571.60;

or

il. To pay the amount of the August 2016 NCJ JudgnmetitdNIFA v.
MSDIAlitigation directly to NIFA or into an escrow aagt to be paid to NIFA.

C. Directing Ecuador to ensure, by means of its owsosing, that no proceedings
or actions directed towards the enforcement ofjadgments in th&lIFA v. MSDIA
litigation occur, both within and outside of Ecuadarior to Ecuador’s fulfilment of its
obligations under point (b) above.

157. MSDIA further requests that the Tribunal separagsiiablish a procedure for
determining the quantum of MSDIA’s other headslafs, and to issue a subsequent Final
Award as follows:

a. Directing Ecuador to pay MSDIA the amounts MSDIAdim satisfaction of the
judgments in th&lIFA v. MSDIAlitigation in the amount of $7,723,471.81, insadar
those amounts were not fully compensated to MSDrAugh payment of the amount in
paragraph (b) above;
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b. Directing Ecuador to pay any damages resulting feolorcement of the August
2016 NCJ Judgment against MSDIA, including the galtiany assets paid, seized,
forfeited, or otherwise foregone in connection vitie enforcement of the NIFA
judgment and any other damages to the Claimanssbss both inside and outside of
Ecuador, including lost profits;

C. Directing Ecuador to pay MSDIA the amount it in@drin legal fees defending
theNIFA v. MSDIAlitigation, provisionally quantified at $6,895,988;

d. Directing Ecuador to pay pre-award and post-awaterést on all sums due;

e. Awarding such additional and other relief as mayeeessary and just, including
without limitation, moral damages to compensate MSr the non-pecuniary harm it
has incurred as a result of Ecuador’s breaches; and

f. Directing Ecuador to pay MSDIA’s costs in the amdiion, including its share of
the arbitration costs and its legal fees and costs.
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