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Dear Members of the Tribunal:

On behalf of Respondent the Republic of Ecuador, please see the attached correspondence in the
above-referenced arbitration matter. Respondent’s letter is accompanied by Respondent’s Exhibit
R-211 and the expert report of Prof. Juan Francisco Guerrero Del Pozo (together with English
translation). The legal authorities referred to in Prof. Guerrero’s report (as well as the English
translation of relevant excerpts thereof) will be transmitted to the Tribunal separately and in due
course.
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Dr. Constantinos Salonidis | International Associate
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24 Lincoln's Inn Fields
London WC2A 3EG
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Judge Stephen Schwebel

399 Park Avenue, Suite 3432
New York, N.Y. 10022
US.A.

Judge Bruno Simma
Parsbergerstrasse 5a
D-81249 Munich
Germany

Mr. Martin Doe

Legal Counsel

Permanent Court of Arbitration

Peace Palace

Carnegieplein 2

2517 KJ The Hague, The Netherlands

Re:  Merck Sharp & Dohme (1.A.) Corp. v. The Republic of Ecuador -- UNCITRAL
Arbitration -- PCA Case No. 2012-10

Dear Members of the Tribunal:

We are writing pursuant to the Tribunal’s invitation dated 16 February 2016 to
respond to the 5 February 2016 letter of Claimant, MSDIA, requesting that the Tribunal order
interim measures of protection directing Ecuador “to take all steps within its power to prevent
enforcement of any judgment against MSDIA in the PROPHAR v. MSDIA case, both within
and outside of Ecuador.” For the reasons set out below, the issuance of the 20 January 2016
decision of the Ecuadorian Constitutional Court in the underlying PROPHAR v. MSDIA
litigation plainly does not gives rise to an “urgent need for interim measures of protection,” as
MSDIA alleges,* much less any need for the expedited schedule that MSDIA requests.

! Claimant’s letter (5 Feb. 2016), p. 10.
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Neither MSDIA’s 5 February letter, nor its additional ones of 15 and 17 February,
meet the elements required for a proceeding on interim measures. Indeed, the alleged bases
for MSDIA’s second request for interim measures are even weaker that those it proffered for
its first request. MSDIA does not even attempt to justify its conclusory allegations of
urgency, and it fails to allege any facts showing that a new NCJ decision would cause it harm,
much less irreparable harm. MSDIA also distorts the effect of the Constitutional Court’s
decision, as demonstrated both by the attached report of Ecuador’s expert on Constitutional
Law, Prof. Juan Francisco Guerrero, and by MSDIA’s own uncertainty about those effects
evinced in its request for clarification of the decision still pending with the Constitutional
Court.? Finally, with regard to the merits of the claims, and contrary to MSDIA’s assertions,
the Constitutional Court’s decision is relevant mostly to further confirm that MSDIA itself
could have invoked Constitutional Court remedies for the defects it alleges in the national
court proceedings.

If, despite MSDIA’s failure to allege the factual predicates for interim measures, most
notably the lack of any showing of urgency or imminent irreparable harm, the Tribunal
should decide to move forward with MSDIA’s request, there is no need for the expedited
briefing schedule proposed by MSDIA. Under the realities of a new NCJ proceeding, which
— even under MSDIA’s theory of its current posture — is incipient only and history has shown
will take months to culminate in a decision, a rational and appropriate schedule would allow
the same sort of briefing and hearing opportunities set by the Tribunal for MSDIA’s 2012
interim measures request. Any schedule that would have the effect of relieving MSDIA of its
burden to prove that it meets every element required for the imposition of interim measures or
deprive Ecuador of a full opportunity to address MSDIA’s arguments and evidence would be
unwarranted in the circumstances and fundamentally unfair to Ecuador.

I.  Claimant Has Not Alleged Facts Showing Any Threat Of Imminent And
Irreparable Harm Sufficient To Warrant Either Interim Measures Of Protection
Or An Expedited Schedule To Consider A Request For Such Measures

Article 26 of the applicable 1976 UNCITRAL Arbitration Rules requires that, to merit
interim measures, “the party requesting [interim measures of protection] is facing harm to
rights it is pursuing in the arbitration and that the harm is so imminent that it cannot await the
tribunal’s final decision on the merits.”® Moreover, interim measures are necessary only if
the claimant will be so prejudiced by the alleged imminent harm that it will not be possible to
make its loss whole by monetary compensation of the final award.*

MSDIA admits that urgency and threat of an irreparable harm are among the
requirements for awarding interim measures of protection.” But it has completely failed to

2 MSDIA’s Request for Clarification of the Constitutional Court’s Decision (3 Feb. 2016).

% 3. Baker & M. Davis, THE UNCITRAL ARBITRATION RULES IN PRACTICE: THE EXPERIENCE OF THE IRAN-
UNITED STATES CLAIMS TRIBUNAL (1992), p. 139 (RLM-55) (emphasis added). See also EnCana Corporation
v. Republic of Ecuador, LCIA Case No. UN 3481, Interim Award (31 Jan. 2004) (CLM-10), 1 13 (“EnCana”);
Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. Government of Mongolia,
UNCITRAL (Russia-Mongolia BIT), Order on Interim Measures (2 Sept. 2008), 1 39 (CLM-12).

* EnCana, { 17 (CLM-10).
® Claimant’s letter (5 Feb. 2016), p. 5.
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allege facts that could make out a case for either. As a result, its request for interim measures
of protection is entirely without merit.

A. Claimant Has Failed To Show Any Circumstance Of Urgency

To begin with, MSDIA’s entire case for urgency consists of a single statement made
on the first page of its 5 February letter, namely that “as experience has shown, the timing of
court decisions in Ecuador is impossible to predict and that, as a result, “harm to MSDIA
could come at any time.”® In the same breath, MSDIA admits that any such alleged harm is
possible only “as soon as the NCJ issues its new decision.””

Respondent agrees that it is impossible to predict precisely when the NCJ will render
its judgment; indeed, predicting the timing of national court or arbitral decisions is not an
exact science. However, contrary to what MSDIA alleges, past experience and the procedural
imperatives of NCJ proceedings both establish that, in fact, no such decision can be expected
for months. In the interim, MSDIA is under no threat whatsoever.

The record shows that the two NCJ decisions that have been rendered in the
underlying private litigation between PROPHAR and MSDIA were preceded by substantial
briefing, both written and oral, by both parties. Such briefing took place over the course of
several months, with the actual decisions themselves being issued several months after the
parties’ last submissions.

For instance, with respect to the first NCJ decision, PROPHAR (then NIFA)
submitted a brief on 17 November 2011, MSDIA sought and was granted a hearing that took
place on 26 December 2011,° and the NCJ rendered its decision approximately 9 months
later, on 21 September 2012.%°

Similarly, after the issuance of the Constitutional Court’s decision on PROPHAR’s
first extraordinary protection action, on 12 February 2014,** MSDIA sought and was granted
the opportunity to submit argument before the NCJ, which it did two and a half months
thereafter, on 29 April 2014.> The decision of the NCJ was rendered approximately 7

®1d., p. 1. Claimant repeated this conclusory statement in its 17 February 2016 letter to the Tribunal (“Because
the case is now formally before the NCJ, the NCJ may enter a new judgment in the case at any time”).

"1d. As a result of MSDIA’s 3 February 2016 request for clarification of the Constitutional Court’s 20 January
2016 decision, that cannot happen until after the Constitutional Court decides upon the request, which has not
yet occurred at the time of Respondent’s present submission. Claimant of course admits as much: see MSDIA’s
letter to the Tribunal (15 Feb. 2016), p. 2 (“there is a very significant risk that the Constitutional Court will
respond to MSDIA’s petition within days and that the NCJ will thereafter quickly issue a new decision []”)
(emphasis added). Claimant’s 17 February 2016 letter to the Tribunal, transmitting the Constitutional Court’s
order transferring the case file to the NCJ, does not modify its view that the NCJ proceedings will go forward
only after the Constitutional Court has ruled on its request for clarification.

8 NIFA’s Brief, NIFA v. MSDIA, NCJ (17 Nov. 2011) (C-200).

® Transcript of Hearing, NIFA v. MSDIA, NCJ (26 Dec. 2011) (C-201).

10 NCJ Judgment, NIFA v. MSDIA (21 Sept. 2012) (C-203).

! Decision of the Ecuadorian Constitutional Court (12 Feb. 2014) (C-285).
12 MSDIA’s NCJ Brief, NIFA v. MSDIA (29 Apr. 2014) (C-292).
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months after that, and almost 9 months after the proceeding began, on 10 November 2014."
Tellingly, throughout the second NCJ proceedings, MSDIA did not seek interim measures,
presumably cognizant of the complete lack of an urgent threat of irreparable harm justifying
such measures.

MSDIA has offered no reason why the NCJ would proceed any differently this time,
and there is no basis for assuming that it will. In addition, given the fact that the
Constitutional Court’s decision does not foreclose new argument before the NCJ (which, if
MSDIA really believes the interpretation of the Constitutional Court’s decision it urges on
this Tribunal, it surely will seek), urgency is clearly absent in the present circumstances on
that ground alone.

B. Claimant Has Failed To Show Any Likelihood That A New NCJ
Judgment Would Be Harmful To It

Interim measures are available only in cases of real threat of harm, not an uncertain
one.* Precisely as it did in its first request for interim measures, MSDIA seeks to overcome
that hurdle by speculating that the NCJ will actually affirm the court of appeals’ decision.
This time, MSDIA goes even further; it claims that the risk of a decision adverse to it is “even
greater now” than it was at the time of its first request, because this time the Constitutional
Court “gave directions to the NCJ about how to decide the case when it is returned to that
court [.”*® Comparing that sweeping assertion against the actual text of the decision and
Ecuadorian Constitutional Court practice, however, shows that it is a gross distortion. This is
shown clearly in the analysis made by Prof. Guerrero in his the attached report, which we
commend to the Tribunal’s reading in full.

A few instances of MSDIA’s misrepresentations of the Constitutional Court’s
decision will suffice. For example, MSDIA argues that the Constitutional Court “criticized
the NCJ’s findings on liability,” which allegedly “signals to the NCJ that it should uphold the
court of appeals’ findings [on liability].”*® While the Constitutional Court was clear that it
considered the NCJ’s analysis to be “illogical,” this was because it was “incomplete,”*’ in
that it did “not set forth its arguments for the reasons that the decision being appealed was not
substantiated,” and “ignor[ed] the procedural documents on file in the case, without

¥ NCJ Judgment, NIFA v. MSDIA (10 Nov. 2014) (C-293).

4 See, e.g., Occidental Petroleum Corporation and Occidental Exploration and Production Company v.
Republic of Ecuador, ICSID Case No. ARB/06/11, Decision on Provisional Measures (17 Aug. 2007), 11 86-91
(RLM-45) (denying interim relief because the claimant failed to establish urgency: specifically, the claimant did
not “know what course of action Ecuador intends to take with respect to the future operator of Block 15”);
Interhandel Case (Switzerland v. United States), Order on Provisional Measures (24 Oct. 1957), 1.C.J. Reports
1957, p. 106 (RLM-29) (finding that the sale of shares that the Applicant sought to enjoin was not certain
because it was “conditional upon a judicial decision rejecting the claims of Interhandel””) (emphasis added).

1> Claimant’s letter (5 Feb. 2016), p. 5.
1% 1bid.

17 Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 22 (“This incomplete analysis drafted by
the Chamber for Civil and Commercial Matters of the National Court of Justice causes the decision to be
illogical.”) (Emphasis added).
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adequately justifying that action.”*® The Constitutional Court did not declare that the result
was erroneous or legally defective. The only “signal” that the Constitutional Court gave to
the NCJ is to carry out a more complete analysis of the parties’ cassation grounds, not how to
decide those grounds.

The same applies to the Constitutional Court’s findings regarding the NCJ’s damages
analysis. MSDIA argues that the Court “directs the NCJ to award damages in accordance
with the Constitutional Court’s reasoning that the NCJ should have given weight to the
Cabrera report and should have awarded damages over a fifteen year period using the data
and projections endorsed by Mr. Cabrera.”*® Again, MSDIA misrepresents what the
Constitutional Court actually said. The Court did not say that the NCJ should adopt the
Cabrera report; it merely stated that there are “elements present in the case file that should
have been taken into account when making a logical assessment,” which the NCJ
“disregard[ed] without any analysis.”?® That finding obviously does not foreclose the NCJ’s
latitude to reject any or all elements of the Cabrera report; the Court’s only dictate is that the
NCJ conduct an adequate analysis of it. The Constitutional Court also did not say that the
NCJ should award damages over the entire fifteen-year period covered in Mr. Cabrera’s
report; it merely stated that the NCJ’s explanation for choosing a [one-year] period for
assessing damages was “insufficient.”® Prof. Guerrero confirms this reading of the
Constitutional Court’s decision. He states in his Report that

[i]t would be feasible, and constitutionally correct and
compatible with the Constitutional Court’s judgment, that the
Chamber of Associate Judges for Civil and Commercial
Matters of the National Court of Justice, in issuing a new
decision [] rejects in total or in part the Cabrera report, provided
that the decision is well-reasoned.?

MSDIA finds additional *“signals” to the NCJ in the Constitutional Court’s
determination that the NCJ breached PROPHAR’s constitutional rights by failing to consider
PROPHAR’s petition for cassation. It argues that such determination “signal[s] to the NCJ
that the award of $150 million against MSDIA should be reexamined on the basis that it
might insufficiently compensate PROPHAR.”* Again, the fact that the NCJ may now also
have to rule on PROPHAR’s ground for cassation does not mean that it is required to accept
it, let alone that it would have to affirm the court of appeals’ decision should it accept

8 1d. The Constitutional Court also stated, “In addition, it is evident that the decision is incomplete because at
no point does it refer to the motion for cassation filed by PROPHAR S.A; for these reasons, it is evident that the
requirement of logic has not been met.” 1d. (Emphasis added).

19 Claimant’s Letter (5 Feb. 2016), p. 6.

20 Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 16. See also Expert Report of Professor
Juan Francisco Guerrero (15 Feb. 2016) (“Guerrero Report”), 1 16 (“The Judgment of the Constitutional Court
does not imply that the Chamber of Associate Judges must adopt the conclusions of the Cabrera report. The
decision of the Constitutional Court simply states that the arguments for rejecting parts of the report were
inadequately reasoned and arbitrary”).

2! Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 16.
22 Guerrero Report, § 17 (internal footnotes omitted).
%% Claimant’s Letter (5 Feb. 2016), pp. 6-7.
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PROPHAR’s cassation ground and again find that MSDIA is liable to PROPHAR. As Prof.
Guerrero explains, the Constitutional Court’s decision regarding PROPHAR’s cassation
ground only means that the NCJ “must examine both parties’ arguments that the judgment of
the Provincial Court violates the law.”*

MSDIA’s remaining three arguments that the Constitutional Court has directed the
outcome of the new NCJ proceedings are equally specious. First, MSDIA characterizes the
Court’s reference to Article 86(4) of the Ecuadorian Constitution as a “threat to the judges of
the NCJ that they will be exposed to personal liability if they fail to follow the Constitutional
Court’s directions.”” The purpose of that constitutional provision is to ensure the
constitutional right to the effective judicial protection of persons in Ecuador, and it is
frequently cited by the Constitutional Court in its decisions.® The Constitutional Court’s
reference to it in the instant decision must also be understood in its proper context, namely,
that this was the second time in the same underlying case that the Constitutional Court had
found a violation of constitutional rights by the NCJ. As Prof. Guerrero points out,

it was logical that the Constitutional Court deemed it necessary
to invoke [Article 86(4)] so that the judges charged with
deciding the cassation petitions once more be especially careful
to guarantee the due process rights of the parties.?’

Nor is the Constitutional Court’s instruction that, on remand, the NCJ apply a
“comprehensive application of [the] Constitutional decision, that is, considering the decisum
or resolution as well as the central arguments that formed the basis of the decision and
constitute the rationale”®® an attempt to direct the outcome of the new NCJ decision. As
explained by Prof. Guerrero, that instruction is unexceptional under Ecuadorian law, which
expressly provides that determining the scope of court judgments requires considering both
their operative part and reasoning.?® Indeed, the principle has been consistently applied in the
jurisprudence of the Constitutional Court,*® and would apply even if the Court had not

2t Guerrero Report, § 21. Prof. Guerrero explains further:

What the Constitutional Court has done here is to note that in order to ensure
due process and the constitutionally protected dispositive principle, in
deciding the cassation petitions it must address—not necessarily accept—the
arguments put forward by both parties and to reason its judgment properly.

Id., 1 24 (internal footnotes omitted).

% Article 86(4) of the Ecuadorian Constitution reads: “If a sentence or ruling is not complied with by the public
servants, the judge shall order their dismissal from their job or employment, without detriment to the civil or
criminal liabilities that might be applicable.”

% Guerrero Report, 11 41, 43.

7d., 1 42.

%8 Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 24.

2% See Guerrero Report, 1 35-36 and the provisions of Ecuadorian law cited therein.
%01d., 1 37.
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expressly referred to it.>> The Court’s reference to it cannot be taken to mean that it was
instructing the NCJ how to decide the case as a substantive matter.

MSDIA’s final argument — that remand of the case to the NCJ’s Associate Judges, and
not to its ordinary Civil and Commercial Chamber Judges is “highly unusual — also does not
indicate that the Constitutional Court sought to engineer a different outcome [].”** As Prof.
Guerrero explains, the November 2014 NCJ decision was signed by two out of the three
ordinary judges currently serving on the NCJ’s Civil and Commercial Chamber. It is
therefore normal, and consistent with the Constitutional Court’s constitutional mandate, for it
to ensure the parties’ right to an independent and impartial tribunal by referring the case to
judges who did not participate in the previous NCJ proceedings, necessitating referral to the
NCJ Associate Judges. It was for that reason that the Constitutional Court remanded the case
to the Associate Judges, and not to channel the case toward a positive outcome for
PROPHAR.*

As is evident from the foregoing, MSDIA’s mischaracterizations of the Constitutional
Court decision and speculation on the entirely uncertain outcome of the NCJ decision do not
withstand scrutiny, and they certainly do not allege facts that can make out a case for a real
threat of harm. There is plainly nothing in the Constitutional Court’s decision that inhibits
the power of the NCJ to reject the conclusions and damages calculations of the court of
appeals decision (including its reliance upon Mr. Cabrera’s report), which are not binding on
the NCJ.** Indeed, the NCJ retains its discretion to find that MSDIA is not liable to
PROPHAR at all.*®

C. Claimant Has Failed To Show How Any Future NCJ Judgment Would
Cause It Irreparable Harm

*'1d., 1 38.
%2 Claimant’s letter (5 Feb. 2016), p. 7.

% Guerrero Report, 11 30-31. Indeed, pursuant to Article 201 of the Organic Law of the Judicial Function, the
two Judges’ participation in the November 2014 decision is an impediment justifying in any event their
replacement by the Associate Judges. Id., 1 33.

¥1d., 1 18.
% As Prof. Guerrero explains, the NCJ retains its discretion to:

e Reject both cassation petitions, thus the judgment by the Provincial Court will be final;

e Reject one of the cassation petitions; and accept the other, or even accept both petitions. If the Court
accepts at least one of the petitions, the judgment by the Provincial Court of Pichincha will be vacated,
and in its place, the Chamber of Associate Judges for Civil and Commercial matters of the National
Court of Justice should issue a new decision on the merits, in which it may conclude that:

a) There is a defect that invalidates the whole or parts of the process, and therefore, declare its
nulity.

b) MERCK did not engage in an illicit act; or

c) Merck engaged in an illicit act that caused harm to PROPHAR. Only in this scenario must the
Chamber of Associate Judges for Civil and Commercial matters of the National Court of
Justice rule on the quantum of damages, which should be properly reasoned as it should have
been in any of its prior decisions.

Guerrero Report, § 11.
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Given MSDIA’s inability to demonstrate that it would be harmed in any way by a
future NCJ judgment, it is axiomatic that it has failed to show that it would be irreparably
harmed, as it must to merit interim measures. Moreover, even in the purely speculative event
of the NCJ’s affirmation of the court of appeals’ judgment or other award of damages against
MSDIA, MSDIA'’s request for interim measures fails because it has failed to allege facts that
could show that it would suffer any harm that is not capable of remedy by a monetary award
in this arbitration.

Nor are any of MSDIA’s three recent letters accompanied by, or even reference, any
evidence of how a hypothetical NCJ judgment awarding damages of $150 million (or any
other amount) would cause it irreparable harm. Instead, MSDIA falls back on the same
sleight of hand that it tried in its 2012 interim measures request — it refers only to how an
adverse NCJ judgment would affect its operations in Ecuador.®*® But that contrivance fails
for the same reason that it did in the 2012 proceedings: MSDIA operates in Ecuador as a
branch office that is not a separate legal entity and that — using MSDIA’s income and assets
as of the 2012 interim proceedings as a guide — represents only a small fraction of the more
than-ample financial resources available to MSDIA to satisfy an NCJ judgment against it. As
demonstrated in Ecuador’s pleadings in connection with MSDIA’s first request for interim
measures,®” MSDIA was perfectly capable of paying even a $150 million judgment without
disruption to its business operations or significant impact on its then-net current assets of
$1.13 billion. Nothing in MSDIA’s self-serving, purely speculative, and uncorroborated
statements, reprised in its 5, 15 and 17 February 2016 letters, demonstrates otherwise.

It would be incumbent on MSDIA to prove in interim measures proceedings that its
current revenues and operations as a whole — not just those of its Ecuador branch — would not
allow it to pay an NCJ judgment of $150 million (or whatever lesser amount the NCJ might
theoretically award) without irreparable harm to its, i.e., MSDIA’s, overall business. MSDIA
itself did not come forward with that evidence during the 2012 proceedings, such that
Ecuador was required to obtain it then through a document production request. Should
MSDIA similarly fail to document its new interim measures request with current financial
information, it is Ecuador’s intention to request it again. At a minimum, any schedule that
the Tribunal might set, if it were to permit an interim measures proceeding to go forward,
should accord Ecuador sufficient time to obtain meaningful financial information from
MSDIA, to analyze that evidence, and to present arguments and expert evidence related to it.

MSDIA'’s final point on irreparable harm — the alleged destruction of its investment in
Ecuador by the enforcement of any future NCJ judgment — is as untenable as its effort to limit
its ability to pay any such judgment only to its Ecuadorian branches assets. If, as MSDIA
asserts, its Ecuadorian employees and customers were to leave it due to an adverse NCJ
judgment, that would only be because MSDIA itself chose not to protect its Ecuadorian
business, not because of any inability to pay the judgment against it and maintain that
business.

E I

% Claimant’s letter (5 Feb. 2016), pp. 7-8.

%" See Ecuador’s Opposition to Claimant’s Request for Interim Measures, f 135-160 and accompanying Expert
Report of Timothy H. Hart (24 July 2012), 1 20-36.
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In sum, MSDIA’s request for interim measures lacks indispensable allegations of
necessary facts and should be dismissed out of hand. Should the Tribunal determine that
further briefing of MSDIA’s request is required, however, the same deficiencies in its request
militates against the extraordinary expedition of the briefing schedule that it proposes,
especially given the time that the previous NCJ proceedings required and the fact that the new
NCJ proceeding has not even formally commenced.

Il. The Constitutional Court’s Decision Further Confirms That The Extraordinary
Action For Protection Is An Effective Remedy That Claimant Itself Should Have
Pursued

MSDIA’s final argument is that the Constitutional Court’s decision is “highly
relevant” to the merits of the MSDIA’s claims before the Tribunal as “yet another Ecuadorian
court judgment that denies it justice.”® MSDIA argues this despite the fact that the
Constitutional Court vacated the NCJ November 2014 decision for its inadequate damages
analysis for which MSDIA itself criticized the NCJ at the March 2015 hearing.*® As a result,
the NCJ’s analysis and decision — one that, according to MSDIA’s scathing criticism at the
March 2015 hearing “no unbiased and competent court could have made™® — no longer
stands and the NCJ will decide the matter anew.

This result in fact proves Ecuador’s contentions since the outset of this arbitration: the
extraordinary action for protection is an effective remedy that MSDIA should have utilized
before asserting its complaints against the two previous NCJ decisions before the Tribunal.
There can be no doubt that the Constitutional Court had jurisdiction to remedy the alleged
defects and violations of MSDIA’s due process rights.**

MSDIA has sought to absolve itself of the duty to have recourse to the Constitutional
Court in two main ways, both of which are reprised in its 5 February 2016 letter for good
measure.

First, MSDIA argues that the Constitutional Court propagates the endless loop of
judgments that deny it justice.* However, Ecuador and its courts have no right to prevent
PROPHAR from making use of the remedies available in the system. There is nothing

% Claimant’s letter (5 Feb. 2016), pp. 9-10.

% Claimant’s assertion is quite ironic in view of the fact that, like the Constitutional Court’s holding it argued at
the March 2015 hearing that the NCJ’s second judgment was insufficiently reasoned. See, for example, Day 1,
Merits Full Hearing Transcript, p. 138:9-13 (“[] the second NCJ panel’s damages award in the amount of $7.7
million and change was itself so irrational and contrary to the evidence in the record that it too constitutes a clear
denial of justice”).

“01d., p. 145:17-18.

“ See R-211, attached, Reply by Dr. Alejandro Ponce Martinez acting in his character of counsel for Merck,
Extract of Hearing in Extraordinary Protection Action Case No. 0542-15-EP, 14 January 2016 (“We would like
to point out that, whatever reasoning mistakes in the judgment of the National Court of Justice, none of them,
none of its reasons, none of its motivations ... caused harm to PROPHAR. In fact, those mistakes, the mistakes
in the judgment, benefited PROPHAR, because thanks to that judgment PROPHAR obtained as compensation a
larger sum than the sum it could have justified with its evidence. The judgment, Mr. President and Judges,
violated the constitutional rights of Merck instead.”) (Emphasis added).

“2 Claimant’s Letter (5 Feb. 2016), p. 9.
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extraordinary in PROPHAR'’s pursuit of extraordinary actions for protection against the two
previous NCJ decisions: PROPHAR’s actions were timely and deemed admissible in
reasoned decisions (in fact, MSDIA did not even oppose the admissibility of PROPHAR’s
second extraordinary action for protection). Nor the parties were prevented from submitting
written and oral argument on the merits of these actions (in fact, MSDIA did not even submit
written argument on the merits of PROPHAR’s second extraordinary action for protection,
even though nothing in Ecuadorian law would have precluded a request to that effect). What
is more, the decisions of the Constitutional Court themselves are substantially reasoned and
although reasonable parties may reasonably disagree over their contents, this alone does not
render them a denial of justice. If the normal operation of the system has resulted in multiple
extraordinary actions for protection and multiple NCJ decisions, this is because of the
particular features of the Ecuadorian legal system and not because of a conspiracy to engage
MSDIA in an “endless spiral of litigation in Ecuador.”

Second, MSDIA argues that the Constitutional Court’s decision “confirms that the
Constitutional Court [] cannot provide MSDIA an effective remedy for redressing violations
of its due process rights at the hands of other courts” because if MSDIA had filed its own
extraordinary action for protection this would only have exposed it to an “increase [in] the
damages resulting from denials of justice by the NCJ.”** MSDIA appears to base this on the
same mischaracterizations of the Constitutional Court’s decision, which have been addressed
above. To repeat: if the Constitutional Court has “signaled” anything to the NCJ this is
clearly to make a more complete analysis of the parties’ cassation grounds and damages
submissions, in case the NCJ finds MSDIA liable to PROPHAR, not how to decide on these
matters. As Prof. Guerrero states in his Report,

Throughout its entire judgment of 20 January 2016, the
Constitutional Court emphatically declared that, when deciding
on the cassation petitions filed by MERCK and PROPHAR, the
National Court of Justice should have and must strictly observe
the due process guarantees and especially its obligation to
properly and adequately reason its decisions.**

And for this reason, there is nothing in the Constitutional Court’s decision that contradicts the
views of the legal experts of the Parties at the March 2015 hearing on the limits of the Court’s
jurisdiction.

* * * k* %

In sum, Respondent denies that the issuance of the Constitutional Court’s decision
gives rise to an “urgent need for interim measures of protection,” as MSDIA alleges. Should
the Tribunal, however, decide to move forward with MSDIA’s request, Respondent proposes
that the matter be dealt with in the same manner with MSDIA’s first request for interim
measures, i.e., with a further round or written arguments, followed by a hearing thereafter.
Respondent does not see any need for extraordinary expedition of these steps. Finally, if the
Constitutional Court’s decision is relevant to the merits of the claims pending before the

* 1bid.

* Guerrero Report, 1 9.
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Tribunal, this is to underscore once again the prematurity of such claims and MSDIA’s
continuous failure to exhaust all available and effective legal remedies in Ecuador.

Respondent thanks the Tribunal for its attention to this correspondence.
Respectfully submitted,

Dra. Blanca Gomez de la Torre Mark Clodfelter
Directora Nacional, Direccion Nacional de Foley Hoag LLP
Asuntos Internacionales y Arbitraje
Procuraduria General del Estado

cc: Gary Born: by email: Gary.Born@wilmerhale.com
David Ogden: by email: David.Ogden@wilmerhale.com
Rachael D. Kent: by email: Rachael. Kent@wilmerhale.com
Dr. Diego Garcia Carrion: by email: dgarcia@pge.gob.ec
Dra. Christel Gaibor: by email: cgaibor@pge.gob.ec
Ab. Diana Teran: by email: dteran@pge.gob.ec
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Hearing within Extraordinary Protection Action (excerpt)
Case No. 0542-15-EP
14 January 2016

Reply by Dr. Alejandro Ponce Martinez acting in his character of counsel for Merck

39’ 41s

[.-]

We would like to point out that, whatever reasoning mistakes in the judgment of the National
Court of Justice, none of them, none of its reasons, none of its motivations ... caused harm to
PROPHAR. In fact, those mistakes, the mistakes in the judgment, benefited PROPHAR, because
thanks to that judgment PROPHAR obtained as compensation a larger sum than the sum it could
have justified with its evidence. The judgment, Mr. President and Judges, violated the
constitutional rights of Merck instead.

[.-]

40° 27s

D171325.1










Audiencia dentro de la Accion Extraordinaria de Proteccion (extracto)
CASO N.° 0542-15-EP
14 de enero de 2016

Argumento de Réplica del Dr. Alejandro Ponce Martinez, en su caracter de abogado de Merck

39’ 41s

Queremos destacar que cualesquiera que sean los errores de razonamiento en que pueda haber
incurrido la Corte Nacional de Justicia en su sentencia, ninguno de ellos, ninguno de tales
razonamientos, ninguna de tales motivaciones, ... causo perjuicio a PROPHAR. De hecho, tales
errores, los errores que constan en la sentencia, beneficiaron a PROPHAR, porque a base de esa
sentencia obtuvo una indemnizacion por una suma mucho mayor que aquella que PROPHAR
pudo justificar con su prueba. La sentencia, sefior Presidente, sefiores jueces, fue mas bien
violatoria de los derechos constitucionales de Merck.

40 27s

D171324.1










EN EL ARBITRAJE BAJO LAS REGLAS DE LA COMISION DE LAS
NACIONES UNIDAS PARA EL DERECHO MERCANTIL INTERNACIONAL
No.CPA 2012-10

ENTRE

MERCK SHARP & DOHME (I.A.) CORP. (U.S.A))
Demandante

-y.

LA REPUBLICA DEL ECUADOR
Demandado

DECLARACION SOBRE DERECHO ECUATORIANO DE
JUAN FRANCISCO GUERRERO DEL P0zO

15 peE FEBRERO, 2016





Yo, Juan Francisco Guerrero del Pozo, declaro que cuanto aqui se expresa es
cierto y correcto.

A. Alcance de la Declaracion

1. Emito la presente declaracién a pedido de los abogados de la Republica
del Ecuador, que han solicitado mi opinién respecto a: 1) la sentencia No. 019-
16-SEP-CC dictada por la Corte Constitucional el 20 de enero de 2016 dentro
del Caso No. 0542-15-EP; y, 2) la comunicacion enviada por los abogados de
Merck Sharp & Dohme (IA) Corp, en adelante MSDIA, el 5 de febrero de 2016.

B. Analisis

Alcance de la decisién de la Corte Constitucional del 20 de enero de 2016.

2. Cualquier anélisis debe partir 'de la premisa de que la Corte
Constitucional, dada la naturaleza de la accién extraordinaria de proteccion,
carece de competencia para pronunciarse sobre el fondo de la controversia
subyacente.

ey El rol de la Corte Constitucional en una accién extraordinaria de
proteccién se limita a verificar si ha existido o no violaciones de derechos
constitucionales durante la sustanciacién de un proceso jurisdiccional, mas no
puede pronunciarse sobre el fondo de la cuestién controvertida en el proceso
en el cual de dicté la decisién cuestionada.

4. En razon de lo indicado, toda interpretacion de una decisién de la Corte
Constitucional debe realizarse a la luz de la premisa mencionada, que ademas
ha sido s103tenida consistentemente por la propia Corte Constitucional desde su
creacion .

Sl En caso de que la Corte Constitucional verifique que la vulneracion de
derechos constitucionales se produjo en la sentencia, lo que corresponde es
que deje sin efecto la decision violatoria de derechos, ordene las demas
medidas de reparacion integral que considere pertinentes, y reenvie el proceso

' La Corte Constitucional fue instaurada en la Constitucion de la Republica del Ecuador
(Constitucion del Ecuador), la cual se promulgé el 20 de octubre de 2008 (Anexo 1). Desde su
creacion, la Corte Constitucional ha sostenido que la accion extraordinaria de proteccién no es
una nueva instancia y por ende no puede la Corte Constitucional emitir un pronunciamiento
sobre el fondo de la cuestion controvertida en el proceso en el cual se dicté la decision
cuestionada. A fin de demostrar que la Corte Constitucional ha sostenido este criterio a lo largo
de los afos, cito las siguientes sentencias, una por cada afio de existencia de la Corte
Constitucional. Cfr. Sentencia No. 035-09-SEP-CC dictada dentro del caso No. 0307-09-EP el 9
de diciembre de 2009; Sentencia No. 075-10-SEP-CC dictada dentro del caso No. 0679-09-EP
el 16 de diciembre de 2010; Sentencia No. 036-11-SEP-CC dictada dentro del caso No. 0658-
09-EP el 16 de noviembre de 2011; Sentencia No. 207-12-SEP-CC dictada dentro del caso No.
1282-10-EP el 8 de mayo de 2012; Sentencia No. 050-13-SEP-CC dictada dentro del caso No.
1458-10-EP el 7 de agosto de 2013; Sentencia No. 018-14-SEP-CC dictada dentro del caso
No. 1097-13-EP el 22 de enero de 2014: Sentencia No. 023-15-SEP-CC dictada dentro del
caso No. 0860-11-EP el 4 de febrero de 2015; Sentencia No. 004-16-SEP-CC dictada dentro
del caso No. 1469-12-EP dictada el 6 de enero de 2016. (Anexo 2)





al 6rgano jurisdiccional ordinario competente, para que dicte una sentencia que
reemplace a la invalidada a través de la accion extraordinaria de proteccion.

6. En el caso de la acci6on extraordinaria de proteccion presentada por
PROPHAR S.A., en adelante PROPHAR, en contra de la decision de la Sala de
lo Civil y Mercantil de la Corte Nacional de Justicia dictada el 10 de noviembre
de 2014, dentro del recurso de casacion No. 215-2014, la Corte Constitucional
decidié declarar la vulneracién de derechos y dejar sin efecto la sentencia
dictada por la Sala de lo Civil y Mercantil de la Corte Nacional de Justicia, por
considerar que ésta no se encontraba debidamente motivada y violaba los
derechos al debido proceso, a la tutela judicial efectiva y a la seguridad juridica.

7. Al haber dejado sin efecto la sentencia dictada el 10 de noviembre de
2014, la Corte Constitucional ordené ademas que la Sala de Conjueces de lo
Civil y Mercantil de la Corte Nacional de Justicia, resuelva los recursos de
casacién interpuestos en contra de la sentencia dictada por la Sala de lo Civil,
Mercantil, Inquilinato y Materias Residuales de la Corte Provincial de Justicia
de Pichincha el 23 de septiembre de 2011.

8. La decision de la Corte Constitucional, no implica que se haya
condicionado o determinado el sentido del nuevo fallo que debe emitir la Corte
Nacional de Justicia, conforme paso a explicar a continuacion.

9. Lo que la Corte Constitucional manifiesta enfaticamente a lo largo de
toda su sentencia dictada el 20 de enero de 2016, es que al resolver los
recursos de casacion interpuestos por MSDIA y PROPHAR, la Corte Nacional
de Justicia debi¢ y debe observar estrictamente las garantias del debido
proceso y especialmente su obligacién de motivar adecuada y suficientemente
sus decisiones®.

10.  Es importante sefialar que la decisién de la Corte Constitucional dictada
el 20 de enero de 2016, dejé sin efecto la integridad de la sentencia dictada por
la Sala de lo Civil y Mercantil de la Corte Nacional de Justicia el 10 de
noviembre de 2014, y no solamente la parte en la cual se cuantifican los dafios
supuestamente ocasionados a PROPHAR.

11. Lo dicho supone que la Sala de Conjueces de lo Civil y Mercantil de la
Corte Nacional de Justicia, debera analizar integramente los recursos de
casacion propuestos y emitir su pronunciamiento al respecto. Esta aclaracion
es importante, porque lo expuesto implica que la decision de la Sala de
Conjueces de lo Civil y Mercantil de la Corte Nacional de Justicia, no es en
absoluto predecible en virtud de lo ordenado por la Corte Constitucional, pues
al examinar y resolver nuevamente los recursos de casacion propuestos por

2 | a Corte Constitucional ha mantenido una linea jurisprudencial sélida en el sentido de que es
esencial que al momento de resolverse los recursos de casacion, las Salas Especializadas de
la Corte Nacional de Justicia motiven adecuadamente sus decisiones y que en caso de no
hacerlo, aquello implicarfa una vulneracién del derecho a recibir decisiones motivadas. Cfr.
Sentencia No. 322-15-SEP-CC dictada dentro del caso No. 2207-11-EP; Sentencia No. 326-15-
SEP-CC dictada dentro del caso No. 1162-13-EP; Sentencia No. 329-15-SEP-CC dictada
dentro del caso No. 480-15-EP. (Anexo 3)





MSDIA y PROPHAR, la Sala de Conjueces de lo Civil y Mercantil de la Corte
Nacional de Justicia, tiene una amplia gama de posibilidades que se podrian
traducir en:

o Desechar ambos recursos de casacion, en cuyo caso la sentencia
dictada por la Corte Provincial quedara firme;

o Desechar un recurso de casacién y aceptar el otro, o incluso aceptar
ambos recursos de casacion, en cuyo caso la sentencia emitida por la
Sala de lo Civil, Mercantil, Inquilinato y Materias Residuales de la Corte
Provincial de Justicia de Pichincha, serd invalidada y en su lugar debera
dictar una sentencia de mérito, en la cual la Sala de Conjueces de lo
Civil y Mercantil de la Corte Nacional de Justicia puede concluir que:

a) existe algun tipo de vicio que invalida todo o parte del proceso
y por tanto declarar la nulidad del mismo;

b) no existe un acto ilicito por parte de MSDIA; o,

c) existe un acto ilicito por parte de MSDIA que ha causado dafio
a PROPHAR. Solamente en este Ultimo escenario, la Sala de
Conjueces de lo Civil y Mercantil de la Corte Nacional de Justicia
debera pronunciarse sobre la cuantificacion de perjuicios, la cual
como cualquiera de sus otras decisiones, debera ser
correctamente motivada.

12.  Ninguna parte de la sentencia de la Corte Constitucional dictada el 20 de
enero de 2016, permite afirmar que alguna o algunas de estas alternativas
deben ser desechadas de plano por la Sala de Conjueces de lo Civil y
Mercantil de la Corte Nacional de Justicia, y tampoco en la sentencia de la
Corte Constitucional se determina por cudl de ellas debe optar la Sala de
Conjueces, por lo que desde esa perspectiva, la nueva decision que se vaya a
adoptar es imprevisible.

El informe del perito Cabrera para una eventual determinacion del monto
de los dafios supuestamente ocasionados a PROPHAR

13.  Como qued¢ indicado, solamente en caso de que la Sala de Conjueces
de lo Civil y Mercantil de la Corte Nacional de Justicia, decida aceptar uno de
los recursos de casacion y deje sin efecto la sentencia dictada el 23 de
septiembre de 2011 por la Sala de lo Civil, Mercantil, Inquilinato y Materias
Residuales de la Corte Provincial de Justicia de Pichincha, le correspondera
emitir una sentencia de reemplazo sobre el fondo de la controversia, de
conformidad con el Art. 16 de la Ley de Casacion. (Anexo 4)

14. Solo en este supuesto y siempre y cuando la Sala de Conjueces
considere que el proceso no adolece de nulidad y que MSDIA efectivamente ha
incurrido en un acto ilicito, debera cuantificar los dafios supuestamente
provocados a PROPHAR.





15. Al respecto, la Corte Constitucional en su sentencia de 20 de enero de
20186, critica y cuestiona el andlisis realizado por la Corte Nacional de Justicia
para cuantificar los dafos supuestamente ocasionados por MSDIA a
PROPHAR, al acoger parcialmente el informe del perito Cabrera y desechar
otra parte de ese informe.

16. La sentencia de la Corte Constitucional, no implica que la Sala de
Conjueces al dictar la nueva decisién, deba acoger el informe del perito
Cabrera; lo que dicha sentencia expresa es que los argumentos para desechar
parcialmente el informe pericial, no contienen una motivaciéon adecuada y son
arbitrarios.

17.  Por lo tanto, seria factible y constitucionalmente correcto y compatible
con la decisién de la Corte Constitucional, que la Sala de Conjueces de lo Civil
y Mercantil de la Corte Nacional de Justicia, al dictar la nueva sentencia,
siempre que concurran las demas condiciones que impliquen que deba
pronunciarse al respecto3, deseche total o parcialmente el informe del perito
Cabrera, siempre y cuando motive adecuadamente su decision.

18. Al respecto, es necesario recordar que los informes periciales no son
mandatorios para los jueces ecuatorianos. De hecho existe una norma procesal
expresa en nuestro ordenamiento juridico que dispone lo siguiente: “No es
obﬁgaci?n de la jueza o del juez atenerse, contra su conviccion, al juicio de los
peritos™.

19.  Por lo tanto, lo que la Sala de Conjueces de lo Civil y Mercantil de la
Corte Nacional de Justicia esta obligada a hacer al expedir el nuevo fallo, en
caso de que concurran las condiciones necesarias para que deba pronunciarse
al respecto®, es justificar plenamente por qué acoge o desecha total o
parcialmente el informe del perito Cabrera; pero es absolutamente claro que la
Corte Constitucional, no ha emitido pronunciamiento alguno, menos aun
disposicién u orden, en el sentido que al expedir el nuevo fallo, la Sala de
Conjueces deba optar por tal o cual alternativa, simplemente ordendé que
motive adecuadamente la decision.

El requerimiento de la Corte Constitucional para que exista un
pronunciamiento sobre los dos recursos de casacién propuestos

20. El hecho de que la Corte Constitucional haya determinado que se debe
emitir un pronunciamiento, tanto respecto del recurso de casacion interpuesto
por MSDIA, como del interpuesto por PROPHAR, no implica que la Sala de
Conjueces de lo Civil y Mercantil de la Corte Nacional de Justicia, se encuentre
obligada a mantener, incrementar o reducir el monto de la indemnizacion.

® Conforme lo indicado en los parrafos 13 y 14 de este informe, esas condiciones concurrentes
serfan: a) que la Sala de Conjueces acepte uno de los recursos de casacion; b) que la Sala de
Conjueces declare la validez procesal; y, ¢) que la sala de Conjueces determine que MSDIA ha
incurrido en un hecho ilicito que caus6 dafio a PROPHAR. (Anexo 5)

4 Cfr. Art. 262 inciso final del Cédigo de Procedimiento Civil.

® Cfr. Pie de pagina numero 3.





21. La casacidén es un recurso que tiene por objeto realizar un control de
legalidad de las sentencias y autos definitivos que pongan fin a los procesos.
Por lo tanto, el hecho de que la Sala de Conjueces de lo Civil y Mercantil de la
Corte Nacional de Justicia, esté obligada a pronunciarse sobre ambos recursos
de casacion, solamente implica que deberd analizar los argumentos de ambas
partes, en cuanto a por qué la sentencia dictada por la Corte Provincial
contiene violaciones legales.

22.  Siverifica que la sentencia de la Corte Provincial efectivamente contiene
violaciones legales que se circunscriben en las causales de casacion alegadas
por cualquiera de las partes, la Sala de Conjueces de lo Civil y Mercantil de la
Corte Nacional de Justicia, como se hizo en las dos ocasiones anteriores,
deberd casar la sentencia (dejarla sin efecto) y dictar una sentencia de
reemplazo.

23.  Por lo tanto, cuando el proceso retorne a la Corte Nacional de Justicia y
se conforme la Sala de Conjueces que deben conocer y resolver los recursos
de casacion, ésta tendra exactamente las mismas atribuciones y limites que
tenian los jueces que conocieron los recursos en las dos ocasiones anteriores.

24. Lo que la Corte Constitucional ha hecho, es recordar que a efectos de
garantizar el debido proceso y el principio dispositivo constitucionalmente
consagrado®, al resolver los recursos de casacién debe pronunciarse -no
necesariamente aceptar- sobre los argumentos presentados por ambas partes
y motivar adecuadamente su sentencia.

25.  Por lo tanto es errado afirmar que la decisién de la Corte Constitucional,
implica que la sentencia dictada por la Corte Provincial, debe ser ratificada por
la Sala de Conjueces de lo Civil y Mercantil de la Corte Nacional de Justicia.

La orden de la Corte Constitucional de que los recursos de casacién sean
resueltos por la Sala de Conjueces de lo Civil y Mercantil de la Corte
Nacional de Justicia

26. En cuanto a la decisién de la Corte Constitucional de que de
conformidad con el Art. 201 numeral 1 del Cédigo Orgénico de la Funcion
Judicial (Anexo 6), sea la Sala de Conjueces de lo Civil y Mercantil de la Corte
Nacional de Justicia quien resuelva los recursos de casacion interpuestos
respecto a la sentencia dictada el 23 de septiembre de 2011 por la Primera
Sala de lo Civil y Mercantil de la Corte Provincial de Justicia de Pichincha, debo
manifestar que la misma no implica una decision irregular por parte de la Corte
Constitucional.

27. El Art. 182 de la Constitucion, dispone que “La Corte Nacional de
Justicia estaré integrada por juezas y jueces en el nimero de veinte y uno,
quienes se organizaran en salas especializadas...”. Por su parte, el Art. 183 del
Cédigo Orgénico de la Funcion Judicial otorga al Pleno de la Corte Nacional de

6 Cfr. Art. 168 numeral 5 de la Constitucion Politica de la Republica. (Anexo 1)





Justicia, la facultad de designar a los jueces que integraran cada Sala en el
nuamero que se requiera, tomando en cuenta su especialidad.’

28. El Pleno de la Corte Nacional de Justicia mediante Resoluciéon No. 01-
20158, integré las Salas Especializadas de la Corte Nacional de Justicia,
asignando a la Sala de lo Civil y Mercantil a tres jueces nacionales: Dra. Maria
Rosa Merchan Larrea, Dr. Wilson Andino Reinoso y Dr. Eduardo Bermudez
Coronel.

29. En atencién a lo previsto en el Art. 200 del Cédigo Organico de la
Funcion Judicial® el Pleno del Consejo de la Judicatura mediante Resolucién
No. 060-2015"%, acatando el acta que contiene la propuesta consensuada de
integracion de los conjueces de las salas especializadas de la Corte Nacional
de Justicia, suscrita el 1 de abril de 2015 entre Gustavo Jalkh Roben en su
calidad de Presidente del Consejo de la Judicatura y Carlos Ramirez Romero
en su calidad de Presidente de la Corte Nacional de Justicia, resolvié asignar a
la Sala Especializada de lo Civil y Mercantil de la Corte Nacional de Justicia los
siguientes conjueces: Dra. Rosa Beatriz Suarez Armijos, Dr. Edgar Guillermo
Narvdez Pazos, Dr. Oscar René Enriquez Villareal; Dr. Carlos Teodoro
Delgado Alonzo.

30. Porlo anotado, y debido a que la sentencia dictada por la Sala de lo Civil
y Mercantil de la Corte Nacional de Justicia el 10 de noviembre de 2014 dentro
del juicio ordinario por dafos y perjuicios que sigue PROPHAR en contra de
MSDIA fue dictada por los Jueces Nacionales, Dr. Wilson Andino Reinoso, Dr.

7 Art. 183 Cédigo Organico de la Funcion Judicial “Integracion.- La Corte Nacional de Justicia
estara integrada por las siguientes Salas Especializadas:

1. De lo Contencioso Administrativo,

2. De lo Contencioso Tributario;

3. De lo Penal, Penal Militar, Penal Policial y Tr4nsito;

4. De lo Civil y Mercantil;

5. De lo Laboral; y,

6. De la Familia, Nifiez, Adolescencia y Adolescentes Infractores.

E! Pleno de la Corte Nacional de Justicia designaré a las Juezas y los Jueces Nacionales que
integraran cada Sala, en el nimero que la necesidad del servicio de justicia lo requiera, toando
en cuenta su especialidad.

Esta resolucion podrd modificarse en cualquier tiempo, sin que en ningtn caso, el niumero de
jueces por Sala sea inferior a tres.

El Presidente de la Corte Nacional de Justicia, integrard al menos una Sala. A pedido suyo,
durante el tiempo que desempefie la Presidencia, podra actuar en su lugar la Conjueza o el
Conjuez que se designe por sorteo.

Una Jueza o un Juez Nacional podré integrar més de una Sala por necesidad del servicio de
justicia, lo cual serd resuelto por el Pleno de la Corte Nacional de Justicia, respetando el
principio de especialidad.

Cada Sala especializada nombrard a su Presidente o Presidenta para el periodo de un afio,
quien no podra ser reelecto inmediatamente.” (Anexo 6)

% Resolucion No. 01-2015 del Pleno de la Corte Nacional de Justicia, publicada en el Registro
Oficial No. 445 de 25 de febrero de 2015. (Anexo 7)

® Art. 200 Cédigo Organico de la Funcién Judicial “Nimero y requisitos.- EI numero de las o los
conjueces de la Corte Nacional de Justicia y la Sala especializada a la cual seran asignados...
sera determinado por el Consejo de la Judicatura en coordinacién con el Presidente de la Corte
Nacional de Justicia.” (Anexo 6)

' Resolucién No. 060-2015 Pleno del Consejo de la Judicatura publicada en el Registro Oficial
No. 476 de 9 de abril de 2015. (Anexo 8)





Eduardo Bermudez Coronel y Dr. Paul Iiiguez Rios, es decir dos de los tres
jueces que actualmente conforman la Sala de lo Civil y Mercantil de la Corte
Nacional de Justicia, la Corte Constitucional, para garantizar el derecho a ser
juzgado por un juez independiente, imparcial y competente, resolvio que la
Sala que resuelva nuevamente los recursos de casacion sea la de Conjueces
de lo Civil y Mercantil de la Corte Nacional de Justicia.

31. Esta decisién adoptada por la Corte Constitucional, no se trata de un
hecho extraordinario dentro de nuestro esquema constitucional, tal y como lo
ratifica la doctrina:

“.. la Corte Constitucional como 6rgano supremo del control de
constitucionalidad deberé indicar tunicamente cuél es el derecho que ha
sido conculcado en el proceso, declarar su nulidad desde ese momento
y remitir seguidamente el expediente al juez ordinario en donde se haya
cometido la violacién constitucional para que sea este o mejor aun, el
conjuez segln corresponda, quien dicte la resolucion pertinente dentro
del marco constitucional, pues son ellos, los jueces ordinarios, quienes
en ejercicio del control de legalidad deben proceder a aplicar la ley que
corresponda al caso en concreto apegados siempre a la norma
constitucional”"! (el resaltado me pertenece)

32. Lo resuelto por la Corte Constitucional tiene el propésito evidente de
evitar que los mismos jueces que dictaron las sentencias de casacion
anteriores que fueron invalidadas a través de acciones extraordinarias de
proteccidén y que por tanto ya tienen un criterio preconcebido, emitan la nueva
decision.

33. Finalmente, debe sefialarse que de conformidad con el Art. 201 del
Cédigo Organico de la Funcion Judicial, los conjueces reemplazan a los jueces
en caso de impedimento o ausencia de éstos. En el presente caso, resulta
evidente que los jueces nacionales de la Sala de lo Civil y Mercantil de la Corte
Nacional de Justicia, al haberse pronunciado anteriormente sobre los recursos
de casacién, se encuentran impedidos de volver a hacerlo y correspondia
contar con los conjueces.

Alcance de las sentencias en el Ecuador

34. En relacién a la disposicidn realizada por la Corte Constitucional en el
punto 3.3 de la parte resolutiva de la sentencia dictada el 20 de enero de 2016,
de que la decisién constitucional debe ser aplicada integraimente, es decir no
solamente la decisium sino también considerando los argumentos centrales
que son la base de la decisién y que constituyen la ratio, debo indicar que no
se trata de una cuestion novedosa que modifique de alguna manera el alcance
de una sentencia en el Ecuador.

" Sebastian Lopez Hidalgo, La Accién Extraordinaria de Proteccion y las decisiones judiciales,
en Teorfa y practica de la Justicia Constitucional, Ministerio de Justicia y Derechos Humanos,
Quito, 2010, p. 701-702. Este texto fue citado en el parrafo 39 de mi informe presentado en
febrero de 2014. (Anexo 9)





35. El Cédigo de Procedimiento Civil, cuya codificacion se encuentra vigente
desde el afio 2005, dispone:

“Art. 297. [...] Para apreciar el alcance de la sentencia, se tendra en
cuenta no sb6lo la parte resolutiva, sino también los fundamentos
objetivos de la misma.”

36. En armonia con dicha disposicién, en el Cédigo Orgénico General de
Procesos (Anexo 10), publicado en el Registro Oficial 506 de 22 de mayo de
2015, se incluyé una disposicion muy similar a la prevista en el Codigo de
Procedimiento Civil, en la que se sefiala:

“Art. 101.- Para apreciar el alcance de la sentencia, se tendra en cuenta
no solo la parte resolutiva, sino también la motivacién de la misma. *

L La Corte Constitucional ecuatoriana, de manera uniforme ha sostenido
que en sus sentencias no puede considerarse de manera independiente la parte
resolutiva de la parte motiva, por lo cual su interpretacién debe ser integral para
poder garantizar el derecho a la tutela judicial efectiva de las personas. Dicho
criterio ha sido expuesto por la Corte Constitucional de la siguiente manera:

“No puede considerarse en una sentencia, la parte decisoria de manera
separada de la que la motiva, pues en ella se establecen los argumentos
que determinan la decision.”’

38. Es importante sefalar que aun en el evento de que en la sentencia
dictada por la Corte Constitucional el 20 de enero de 2016, no se hubiese incluido
la alusién a que su aplicacion debe ser efectuada en base a todo su contenido,
los jueces encargados de su implementacion se encontraban obligados a
proceder de esta manera, en virtud de las disposiciones legales y la
jurisprudencia dictada por la propia Corte Constitucional en este sentido.

La advertencia de aplicacién del Art. 86 numeral 4 de la Constitucién del
Ecuador

<1k La afirmacion realizada en la comunicacion de MSDIA de 5 de febrero de
2016, relativa a que la inclusion en la parte resolutiva de la sentencia de la Corte
Constitucional de una referencia al art. 86 numeral 4 de la Constitucién del
Ecuador, implica una “amenaza” para que la Sala de Conjueces de la Corte
Nacional de Justicia ratifiguen la sentencia de la corte de apelaciones, no es
precisa, pues dicha alusion efectuada por la Corte Constitucional tiene en nuestra
legislacién un alcance diferente.

40. El Art. 86 numeral 4 de la Constitucion dispone:

“Las garantias jurisdiccionales se regirdn, en general, por las siguientes
disposiciones:

12 gsentencia N. 0 009-09-SIS-CC issued in case N, 0 0013-09-1S. Cfr. Sentencia No. 003-
2016-SEP-CC dictada dentro del caso No. 1334-15-EP. (Anexo 11)





4. Si la sentencia o resolucién se no cumple por parte de servidoras o
servidores publicos, la jueza o juez ordenarg su destitucion del cargo o
empleo, sin perjuicio de la responsabilidad civil o penal a que haya lugar.

41. Como se desprende de la norma citada, el objetivo de esta disposicién
constitucional es garantizar el derecho a la tutela judicial efectiva de las personas,
al no permitir que las decisiones adoptadas en una garantia jurisdiccional
constitucional permanezcan sin ser ejecutadas por omision o negligencia de un
6rgano jurisdiccional o de un funcionario publico.

42, Para el caso en analisis, debido a que por segunda ocasion la Corte
Constitucional ha encontrado violaciones a derechos constitucionales de
PROPHAR en la sentencia de casacién dictada dentro del juicio ordinario de
dafios y perjuicios que sigue en contra de MSDIA, era légico que la Corte
Constitucional considere la necesidad de invocar esta disposicion, con el objeto
de que los jueces que resuelvan nuevamente los recursos de casacion, sean
especialmente cuidadosos en cuanto a la garantia del derecho al debido proceso
de las partes.

43. Al igual que lo mencionado respecto al alcance de las sentencias en el
Ecuador, no tiene nada de novedoso ni extraordinario el hecho de que la Corte
Constitucional haya invocado el referido articulo de la Constitucion, lo que se
corrobora en varios fallos dictados previamente por la Corte Constitucional'™.

44, Es importante mencionar, que en caso de que los Conjueces de la Sala
de lo Civil y Mercantil incumplan con la sentencia de la Corte Constitucional, es
decir dicten un fallo violando nuevamente derechos fundamentales de las partes,
su destitucién no opera de forma automatica, sino que la Corte Constitucional
debe promover un proceso en el cual se les garantice su derecho a la defensa y
al debido proceso.™

45, En consideracién a lo indicado, la invocacion del Art. 86 numeral 4 de la
Constitucion no implica desde ningun punto de vista que ellos deban ratificar la
sentencia de la Corte de apelaciones, como erréneamente se afirma en la
comunicacion de MSDIA de 5 de febrero de 2016, sino que busca que los jueces
al momento de dictar la nueva sentencia garanticen los derechos constitucionales
de las partes.

46. Finalmente, al tratarse de una disposicion constitucional, el riesgo de
destitucion en caso de incumplir una sentencia dictada dentro de una garantia
jurisdiccional constitucional, existe sin importar si la Corte Constitucional hace o
no mencién a ella en su parte resolutiva, por lo que la inclusion resulta indiferente
y no genere ninguna consecuencia juridica particular.

3 Cfr. Sentencia N.° 175-14-SEP-CC dictada dentro del caso N. ° 1826-12-EP (Anexo 12};
Sentencia N.° 322-15-SEP-CC dictada dentro del caso N.° 2207-11-EP (Anexo 3), y, Sentencia
N.° 071-15-SEP-CC dictada dentro del caso N.° 1687-10-EP. (Anexo 12)

" Gfr. Corte Constitucional sentencia N.° 001-10-PJO-CC dictada dentro de caso N.° 0999-09-
JP. (Anexo 13)
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C. Conclusiones

47. Toda interpretacion de una decision de la Corte Constitucional dictada
dentro de una accién extraordinaria de proteccion, debe realizarse a partir de la
premisa de que la Corte Constitucional carece de competencia para
pronunciarse sobre el fondo de la cuestion controvertida en el litigio
subyacente.

48. La decision de la Corte Constitucional dictada el 20 de enero de 2016,
dejo sin efecto la integridad de la sentencia dictada por la Sala de lo Civil y
Mercantil de la Corte Nacional de Justicia el 10 de noviembre de 2014, y no
solamente la parte en la cual se cuantifican los dafios supuestamente
ocasionados a PROPHAR.

49. Ninguna parte de la sentencia de la Corte Constitucional dictada el 20 de
enero de 2016, permite afirmar que alguna o algunas de las alternativas que
tiene la Sala de Conjueces de lo Civil y Mercantil de la Corte Nacional de
Justicia al resolver los recursos de casacion deben ser desechadas de plano y
tampoco en la sentencia de la Corte Constitucional se determina por cual de
ellas debe optar la Sala de Conjueces, por lo que desde esa perspectiva, la
nueva decisién que se vaya a adoptar es imprevisible.

50. La sentencia de la Corte Constitucional, no implica que la Sala de
Conjueces al dictar la nueva decisién, deba acoger en su integridad el informe
del perito Cabrera; lo que dicha sentencia expresa es que los argumentos para
desechar parcialmente el informe pericial, no contienen una motivacion
adecuada y son arbitrarios.

51. Lo que la Sala de Conjueces de lo Civil y Mercantil de la Corte Nacional
de Justicia esta obligada a hacer al expedir el nuevo fallo, en caso de que
concurran las condiciones necesarias para que deba pronunciarse respecto a
una eventual cuantificacién de perjuicios, es justificar plenamente por que
acoge o desecha total o parcialmente el informe del perito Cabrera; pero es
absolutamente claro que la Corte Constitucional, no ha emitido
pronunciamiento alguno, menos aun disposicién u orden, en el sentido que al
expedir el nuevo fallo, la Sala de Conjueces deba optar por tal o cual
alternativa, simplemente orden6 que motive adecuadamente la decision.

52. El hecho de que la Corte Constitucional haya determinado que se debe
emitir un pronunciamiento, tanto respecto del recurso de casacion interpuesto
por MSDIA, como del interpuesto por PROPHAR, no implica que la Sala de
Conjueces de lo Civil y Mercantil de la Corte Nacional de Justicia, se encuentre
obligada a incrementar el monto de la indemnizacion.

53. La Corte Constitucional para garantizar el debido proceso y el principio
dispositivo constitucionalmente consagrado, dijo que, al resolver los recursos
de casacién, la Corte Nacional de Justicia debe pronunciarse -no
necesariamente aceptar- sobre los argumentos presentados por ambas partes
y motivar adecuadamente su sentencia.
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54. Lo resuelto por la Corte Constitucional, en cuanto a que la nueva
decision debe ser dictada por la Sala de Conjueces de lo Civil y Mercantil de la
Corte Nacional de Justicia, tiene el propésito evidente de evitar que los mismos
jueces que dictaron las sentencias de casacion anteriores y que por tanto ya
tienen un criterio preconcebido, emitan la nueva decision.

55.  No resulta novedoso ni extraordinario el que la Corte Constitucional haya
dicho que su sentencia debe ser apreciada en su integridad y que de no
cumplirse con su decisiéon se va a aplicar el Art. 86 numeral 4 de la
Constitucion, pues ambas disposiciones se encuentran previstas en normas
juridicas expresas vigentes y por lo tanto son aplicables indistintamente de si la
Corte Constitucional las invoca o no.

Firmado en Quito, Ecuador, el 15 de febre,;crde 2016.

an F anmsco Guerrero d\gl Pozo
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I, Juan Francisco Guerrero del Pozo, declare that my opinion herein is true and
correct.

A. Scope of Expert Report

1. | write this expert report at the request of the Republic of Ecuador’s
counsel, who have asked my opinion with respect to: 1) the judgment No. 019-
16-SEP-CC issued by the Constitutional Court on 20 January 2016 in Case No.
0542-15-EP; and, 2) the letter of 5 February 2016 by counsel for Merck Sharp &
Dohme (IA) Corp (hereinafter MSDIA).

B. Analysis

Scope of the Constitutional Court decision of 20 January 2016.

2. Any analysis must begin with the principle that, given the nature of the
Extraordinary Protection Action (EPA), the Constitutional Court lacks jurisdiction
to rule on the merits of the underlying dispute.

3. The role of the Constitutional Court in an EPA is limited to establishing
whether there have been violations to constitutional rights during the course of
the proceedings. As a result, the Court may not rule on the merits of the dispute
in the proceedings in which the challenged decision was rendered.

4. Accordingly, any interpretation of a decision by the Constitutional Court
must be made in light of the premise articulated above, which has also been
confirmed by the Constitutional Court itself since its creation.*

5. In case the Constitutional Court finds that the violation of constitutional
rights occurred in the judgment, then the Court will vacate the judgment, order
the integral reparation measures that it deems necessary, and remand the case
to the competent jurisdictional organ, so that the latter issues a new judgment to
replace the decision vacated through the EPA.

6. In the case of the EAP filed by PROPHAR S.A. (hereinafter PROPHAR)
against the judgment rendered by the National Court of Justice on 10
November 2014 in response to the cassation petition No. 215-2014, the
Constitutional Court decided that a violation of rights had occurred and vacated

! The Constitutional Court was created by the Constitution of the Republic of Ecuador
(Ecuador’s Constitution), which was promulgated on 20 October 2008 (Anexo 1). Since its
establishment, the Constitutional Court has held that the EPA is not a new instance and
therefore the Constitutional Court cannot rule on the merits of the case at issue in the process in
which the contested decision was rendered. To demonstrate that the Constitutional Court has
stated this criterion over the years, | cite the following judgments, one for each year since the
establishment of the Constitutional Court. Cf. Judgment No. 035-09-SEP-CC issued in case No.
0307-09-EP on December 9, 2009; Judgment No. 075-10-SEP-CC issued in case No. 0679-09-
EP on 16 December 2010; Judgment No. 036-11-SEP-CC issued in case No. 0658-09-EP on
16 November 2011; Judgment No. 207-12-SEP-CC issued in case No. 1282-1210-PE on May
8, 2012; Judgment No. 050-13-SEP-CC issued in case No. 1458-1410-EP on August 7, 2013;
Judgment No. 018-14-SEP-CC issued in case No. 1097-1013-EP on 22 January 2014;
Judgment No. 023-15-SEP-CC issued in case No. 0860-11-EP on 4 February 2015; Judgment
No. 004-16-SEP-CC issued in case No. 1469-1412-EP issued on January 6, 2016. (Anexo 2)





the judgment by the Civil and Commercial Chamber of the National Court of
Justice because this judgment was not properly reasoned and consequently
violated the rights of due process, to effective judicial protection and legal
security.

7. Having nullified the judgment of 10 November 2014, the Constitutional
Court also ordered the Chamber of Associate Judges for Civil and Commercial
Matters of the National Court of Justice to adjudicate the cassation petitions
filed against the judgment rendered by the Provincial Court of Justice of
Pichincha on 23 September 2011.

8. As | will explain next, the decision of the Constitutional Court has not
conditioned or dictated the result of the new judgment that must be rendered by
the National Court of Justice.

9. Throughout its entire judgment of 20 January 2016, the Constitutional
Court emphatically declared that, when deciding on the cassation petitions filed
by MSDIA and PROPHAR, the National Court of Justice should have and must
strictly observe the due process guarantees and especially its obligation to
properly and adequately reason its decisions.?

10. It is important to point out that the judgment of the Constitutional Court
rendered on 20 January 2016 nullified in its entirety the judgment rendered by
the Civil and Commercial Chamber of the National Court of Justice on 10
November 2014, and not only the part of the judgment that refers to the
quantification of PROPHAR’s alleged damages.

11. This means that the Chamber of Associate Judges for Civil and
Commercial Matters of the National Court of Justice will analyze the cassation
petitions in their entirety and issue its judgment accordingly. This point is
important because it implies that the decision by the Chamber of Associate
Judges for Civil and Commercial Matters of the National Court of Justice is not
predictable in any way in light of the Constitutional Court’'s order. Indeed, in
adjudicating the cassation petitions filed by MSDIA and PROPHAR, the
Chamber of Associate Judges for Civil and Commercial Matters of the National
Court of Justice has a wide range of possibilities that could result in any of the
following:

¢ Reject both cassation petitions, thus the judgment by the Provincial Court
will be final;

e Reject one of the cassation petitions; and accept the other, or even
accept both petitions. If the Court accepts at least one of the petitions,
the judgment by the Provincial Court of Pichincha will be vacated, and in

> The Constitutional Court has maintained in consistent jurisprudence that at the time the
cassation petitions are adjudicated, the Specialized Chambers of the National Court of Justice
must properly reason their decisions. The contrary would constitute an infringement of the right
to receive reasoned decisions. Cf. Judgment No. 322-15-SEP-CC issued in case No. 2207-11-
EP; Judgment No. 326-15-SEP-CC issued in case No. 1162-1113-EP; Judgment No. 329-15-
SEP-CC issued in case No. 480-15-EP. (Anexo 3)





its place, the Chamber of Associate Judges for Civil and Commercial
Matters of the National Court of Justice shall issue a new decision on the
merits, in which it may conclude that:

a) There is a defect that invalidates the whole or parts of the
process, and therefore, declare its nullity.

b) MSDIA did not engage in an illicit act; or

c) MSDIA engaged in an illicit act that caused harm to PROPHAR.
Only in this scenario must the Chamber of Associate Judges for
Civil and Commercial Matters of the National Court of Justice rule
on the quantum of damages, which should be properly reasoned
as it should have been in any of its prior decisions.

12. Nowhere in the judgment of the Constitutional Court of 20 January 2016
it is suggested that any of these possibilities must be rejected by the Chamber
of Associate Judges for Civil and Commercial Matters of the National Court of
Justice. The judgment of the Constitutional Court also does not state which of
these possibilities the Chamber of Associate Judges should choose; therefore,
it is not possible to predict the new decision that will be issued.

The Cabrera Report and a potential quantification of the damages
allegedly caused to PROPHAR.

13. As indicated previously, only if it decides to accept one of the cassation
petitions and annul the Provincial Court of Pichincha’'s judgment of 23
September 2011, will the Chamber of Associate Judges for Civil and
Commercial Matters of the National Court of Justice issue a new judgment on
the merits of the dispute, in accordance with Art. 16 of the Cassation Law
(Anexo 4).

14.  Only in this scenario, and provided that the Chamber of Associate judges
finds that the proceedings were not null and that MSDIA has engaged in an
illicit act, the NCJ must quantify the damages allegedly caused to PROPHAR.

15. In this respect, the Constitutional Court in its judgment of 20 January
2016 criticizes and questions the analysis by the National Court in quantifying
the damage allegedly caused by MSDIA to PROPHAR, because it partially
accepted the Cabrera report and discarded other parts of it.

16. The Judgment of the Constitutional Court does not imply that the
Chamber of Associate Judges must adopt the Cabrera report. The decision of
the Constitutional Court simply states that the arguments for rejecting parts of
the report were inadequately reasoned and arbitrary.

17. Therefore, it would be feasible, and constitutionally correct and
compatible with the Constitutional Court’'s judgment, that the Chamber of
Associate Judges for Civil and Commercial Matters of the National Court of
Justice, in issuing a new decision, assuming that the other conditions for ruling





in that respect exist,* rejects in total or in part the Cabrera report, provided that
the decision is well-reasoned.

18. In this regard, it is important to remember that expert reports are not
mandatory for Ecuadorian judges. In fact there is an express procedural rule in
our legal system which provides as follows: "The judge is not obliged to abide
by the judgment of the experts, against his or her own conviction.”

19. Therefore, what the Chamber of Associate Judges for Civil and Commercial
Matters of the National Court of Justice is required to do when issuing the new
judgment -- in case the necessary conditions for a ruling in this respect exist® --
is to fully justify why it has accepted or rejected totally or partially the Cabrera
report. However, it is absolutely clear, that the Constitutional Court has not
stated, let alone ordered, that the Chamber of Associate Judges adopt any
particular solution; it simply ordered that whatever decision it does adopt must
be adequately reasoned.

The Constitutional Court’s requirement that a decision be made on the
two opposing cassation petitions.

20. That the Constitutional Court has determined that there should be a
decision on the two cassation petitions by MSDIA and PROPHAR does not
mean that the Chamber of Associate Judges for Civil and Commercial Matters
of the National Court of Justice must either maintain or alter up or down the
amount of compensation.

21. The cassation petition is a mechanism that provides for judicial review of
final judgments and court orders that bring legal proceedings to an end.
Therefore, the fact that the Chamber of Associate Judges for Civil and
Commercial Matters of the National Court of Justice is required to rule on both
petitions, only means that the Chamber of Associate Judges must examine both
parties’ arguments that the judgment of the Provincial Court violates the law.

22. If it finds that the judgment of the Provincial Court violates any of the
grounds of the cassation law alleged by either party, the Chamber of Associate
Judges for Civil and Commercial Matters of the National Court of Justice will
vacate the judgment and issue a replacement judgment, as it did in the prior
two occasions.

23. Therefore, when the proceedings are remanded to the National Court and
the Chamber of Associate Judges that will hear the matter is constituted, the
National Court of Justice will have exactly the same powers and limitations that

® As indicated in paras. 13 and 14 of this report, these concurrent conditions are: a) that the
Chamber of Associate Judges accepts at least one of the cassation petitions; b) that the
Chamber of Associate Judges declares the procedural validity; and c¢) that the Chamber of
Associate Judges establishes that MSDIA has engaged in an illicit act that resulted in harm to
PROPHAR. (Anexo 5)

* Cf. Art. 262 last paragraph of the Code of Civil Procedure.

® Cf. Footnote 3 above.





the judges that decided the two previous cassation petitions had on those
occasions.

24. What the Constitutional Court has done here is to note that in order to
ensure due process and the constitutionally protected dispositive principle,® in
deciding the cassation petitions it must address -- not necessarily accept -- the
arguments put forward by both parties and to reason its judgment properly.

25. Therefore, it is wrong to claim that the decision of the Constitutional Court
implies that the judgment of the Provincial Court must be ratified by the
Chamber of Associate Judges for Civil and Commercial Matters of the National
Court of Justice.

The Constitutional Court’s order that the cassation petitions be resolved
by the Chamber of Associate Judges for Civil and Commercial Matters of
the National Court of Justice.

26. The Constitutional Court’s decision that, pursuant to Art. 201 paragraph 1 of
the Code of Judicial Function (Anexo 6), the cassation petitions against the
judgment of 23 September 2011 should be decided by the Chamber of
Associate Judges for Civil and Commercial Matters of the National Court of
Justice is not irregular.

27. Art. 182 of the Constitution provides that "The National Court of Justice shall
consist of twenty one judges, who will be organized into specialized chambers
... Meanwhile, Art. 183 of the Code of Judicial Function grants the plenary of
the National Court of Justice, the power to appoint judges who will serve on
each chamber in the required number, taking into account their specialty.’

® Cf. Art. 168 para. 5 of the Constitution of the Republic of Ecuador. (Anexo 1)

" Art. 183 of the Organic Code of the Judicial Function “Composition.- The National Court of
Justice will be composed of the following Specialized Chambers:

1. The Administrative Chamber;

2. The Tax Chamber;

3. The Criminal, Military, Police and Transit Chamber;

4. The Civil and Commercial Chamber;

5. The Labor Chamber; and,

6. The Family, Childhood, and Youth Chamber.

The plenary of the National Court of Justice shall designate the national judges who will be part
of each chamber, the number of them will be dictated by necessity, taking into account their
specialties. This resolution may be amended at any time, but in any case, the number of judges
per Chamber will be not less than three.

The President of the National Court of Justice will be part of at least one chamber. At his
request during the time he or she holds the Presidency, a fellow justice or an associate justice
may act in his or her place. This judge will be appointed by lottery.

A judge of the National Court can be part of more than one chamber if necessary. The issue will
be resolved by the plenary of the National Court of Justice, while respecting the principle of
specialty.

Each specialized chamber shall appoint its Chairman for a period of one year, who may not be
reelected immediately." (Anexo 6)





28. Pursuant to Resolution No. 01-2015,2 the plenary of the National Court of
Justice constituted the Specialized Chambers of the Court, assigning to the
Chamber of Civil and Commercial matters three national judges: Dr. Maria Rosa
Merchan Larrea, Dr. Wilson Andino Reinoso and Dr. Eduardo Bermudez
Coronel.

29. In accordance with Art. 200 of the Organic Code of the Judiciary,® the
plenary of the Judiciary Council through Resolution No. 060-2015,° accepting
the minutes containing the consensus on the proposed integration of the
Associate Judges of the special chambers of the National Court of Justice,
signed on 1 April 2015 by Gustavo Jalkh Roben in his capacity as Chairman of
the Judiciary and Carlos Ramirez Romero in his capacity as Chairman of the
National Court of Justice, appointed to the specialized chamber for Civil and
Commercial Matters of the National Court of Justice the following Associate
Judges: Dr. Rosa Beatriz Suarez Armijos, Dr. Edgar Guillermo Narvaez Pazos,
Dr. Oscar Rene Enriquez Villareal; and Dr. Carlos Delgado Teodoro Alonzo.

30. As a result, and because the judgment of the Chamber for Civil and
Commercial Matters of the National Court of Justice of 10 November 2014 in
the ordinary trial for damages by PROPHAR against MSDIA was issued by
national judges Dr. Wilson Andino Reinoso, Dr. Eduardo Bermudez and Dr.
Paul Iniguez Colonel Rivers, i.e. two of the three judges who currently make up
the Chamber of Civil and Commercial Matters of the National Court, the
Constitutional Court decided that this time the Chamber of Associate Judges
should be responsible for deciding on the cassation petitions in order to ensure
the right to be tried by an independent and impartial judge.

31. This decision of the Constitutional Court is not an extraordinary event under
our constitutional scheme, as confirmed by the doctrine:

"... as the supreme judicial review organ, the Constitutional Court
should only indicate (in its judgments) which law has been violated
in the proceedings, vacate the proceedings at that point in time,
and then remand the case to the ordinary judicial authority who
committed the constitutional violation so that he, or even better, an
associate judge, issues the appropriate resolution within the
constitutional framework. These ordinary judges, in the exercise of
judicial review, should then proceed to apply the law to the

® Resolution No. 01-2015 of the plenary of the National Court of Justice, published in the official
registry No. 445 of 25 February 2015. (Anexo 7)

° Art. 200 of the Organic Code of the Judicial Function “Numbers and Requirements.- The
number of associate judges of the National Court of Justice and the Special Chamber to which
they will be assigned ... will be determined by the Judiciary Council in coordination with the
President of the National Court of Justice.” (Anexo 6)

1% Resolution No. 060-2015 of the plenary of the Judiciary Council published in the official
registry No. 476 of 9 April 2015. (Anexo 8)





particular case always in accordance with the constitutional

norms"** (the emphasis is mine).

32. The ruling of the Constitutional Court has the obvious purpose of preventing
the same judges who delivered the judgments in the previous cassation
proceedings that were invalidated through EPAs to issue the new decision
because they already have a preconceived judgment.

33. Finally, it should be noted that in accordance with Art. 201 of the Code of
Judicial Function, the Associate Judges replace judges in case of impediment
or in case of absence. In this case, it is clear that the national judges from the
Chamber for Civil and Commercial Matters of the National Court of Justice,
having previously ruled on the cassation petitions, are prevented from deciding
the same case once more, and therefore, it is appropriate to rely on the
Associate Judges.

Scope of judgments in Ecuador

34. The Constitutional Court’s ruling in paragraph 3.3 of the operative part of
the judgment delivered on 20 January 2016, provides that the constitutional
decision must be applied in its entirety, that is, not only the operative part itself
but also taking into account the central arguments that are the basis and ratio of
the decision. | must say that this is not a novel determination that changes the
scope of a judgment in Ecuador.

35. The Code of Civil Procedure, the codification of which has been in force
since 2005, provides:

"Art. 297. [...] To appreciate the scope of the judgment, one must
take into account not only its operative part but also the objective
basis and foundation for the same."

36. The General Organic Code of Procedures (Anexo 10), published in Official
Gazette 506 of 22 May 2015, contains a very similar provision, which states:

"Art. 101. To appreciate the scope of the judgment, one will take
into account not only the operative part but also the reasons for
the same."”

37. Ecuador's Constitutional Court has consistently held that in its judgments
the operative part cannot be considered in isolation from the reasoning;
therefore the interpretation of its judgments must be comprehensive in order to
guarantee the right to effective judicial protection. This criterion has been
espoused by the Constitutional Court as follows:

1 Sebastian Lépez Hidalgo, The Extraordinary Protective Action and the judicial decisions, in
Theory and Practice of Constitutional Justice, Ministry of Justice and Human Rights, Quito,
2010, p. 701-702. This text was cited in para. 39 of my expert report of February 2014. (Anexo
9)





"The operative part of the judgment cannot be considered
separately from the reasoning that motivates the former because it
iIs in the reasoning where the arguments that determine the
decision are."*?

38. It is important to note that even if the Constitutional Court’s judgment of 20
January 2016 had not included a directive to consider all of its contents in order
to execute it, the judges in charge of implementing the judgment are still
required to take into account all of its contents as established in Ecuadorian law
and the jurisprudence of the Constitutional Court.

The warning with respect to the application of Art. 86 paragraph 4 of the
Constitution of Ecuador

39. The statement made by MSDIA in its letter dated 5 February 2016 that the
reference in the operative part of the Constitutional Court’s judgment to art. 86
paragraph 4 of the Constitution of Ecuador constitutes a "threat" that the
Chamber of Associate Judges of the National Court of Justice will ratify the
judgment of the court of appeals, is not accurate, because this statement made
by the Constitutional Court has a different scope in our legislation.

40. Article 86 paragraph 4 of the Constitution provides:

"The judicial guarantees are generally governed by the following
provisions:

4. If the judgment or order is not complied with by public officers,
the judge shall order their removal from office or the termination of
their employment, without prejudice to any civil or criminal liability
that may apply.”

41. Thus, it is clear that the purpose of this provision is to ensure the
constitutional right of individuals to effective judicial protection, by not allowing
decisions involving a constitutional guarantee to be ignored by omission or
negligence of a court or a public official.

42. In the case in question, because this is the second time that the
Constitutional Court has found violations of PROPHAR’s constitutional rights in
the cassation judgment rendered in the ordinary trial for damages against
MSDIA, it was logical that the Constitutional Court deemed it necessary to
invoke this provision so that the judges charged with deciding the cassation
petitions once more be especially careful to guarantee the due process rights of
the parties.

43. As | already stated with respect to the scope of judgments in Ecuador, there
is nothing new or extraordinary in the fact that the Constitutional Court has

12 Judgment N.° 009-09-SIS-CC issued in case N.° 0013-09-IS. Cf. Judgment No. 003-2016-
SEP-CC issued in case No. 1334-15-EP. (Anexo 11)





relied on this provision of the Constitution. Indeed, the Court has relied on this
provision in many of its judgments.*?

44. 1t is important to note that if the Associate Judges of the Chamber for Civil
and Commercial Matters fail to comply with the judgment of the Constitutional
Court, that is, if they issue a judgment once again in violation of the
constitutional rights of the parties, their removal from office does not operate
automatically, but the Constitutional Court must begin a proceeding in which the
judges would be guaranteed their due process rights and the right to a legal
defense.*

45. In view of the above, the invocation of Art. 86 paragraph 4 of the
Constitution does not imply from any point of view that the Associate Judges of
the National Court of Justice should ratify the ruling of the Court of Appeals, as
erroneously stated in the communication by MSDIA dated 5 February 2016.
Rather, the invocation of Art. 86 paragraph 4 seeks that the new decision by the
Associate Judges guarantees the constitutional rights of the parties.

46. Finally, because Art. 86 paragraph 4 is a constitutional provision, the risk of
dismissal for failure to comply with the judgment would be present even if the
Constitutional Court had not made reference to it in the operative part of the
judgment; therefore, the reference to this provision is irrelevant and does not
give rise to any particular legal consequence.

C. Conclusions

47. Any interpretation of a decision by the Constitutional Court in an EPA
should start from the premise that the Constitutional Court lacks jurisdiction to
rule on the merits of the case at issue in the underlying dispute.

48. The Constitutional Court’'s judgment of 20 January 2016 completely
annulled the judgment of the Chamber for Civil and Commercial Matters of the
National Court of Justice on 10 November 2014; therefore, it was not limited to
vacating the part of the judgment relating to the damages allegedly caused to
PROPHAR.

49. Nowhere in the judgment of the Constitutional Court of 20 January 2016 is it
suggested that any of the different possibilities that the Associate Judges for
Civil and Commercial Matters of the National Court of Justice have in
adjudicating the cassation petitions must be rejected. The judgment of the
Constitutional Court also does not state which of these possibilities the
Chamber of Associate Judges should choose; therefore, it is not possible to
predict the contents of the new decision that will be issued.

13 Cf. Judgment N.° 175-14-SEP-CC issued in case N. © 1826-12-EP (Anexo 12); Judgment N.°
322-15-SEP-CC issued in case N.° 2207-11-EP (Anexo 3); and, Judgment N.° 071-15-SEP-CC
issued in case N.° 1687-10-EP (Anexo 12).

14 Cf. Constitutional Court judgment N.° 001-10-PJO-CC issued in case N.°© 0999-09-JP. (Anexo
13)
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50. The decision of the Constitutional Court does not imply that, in issuing a
new decision, the Chamber of Associate Judges should fully accept the
Cabrera report. The Constitutional Court’'s judgment simply indicates that the
arguments for partially disregarding the expert report were arbitrary and not
properly reasoned.

51. In case all the necessary conditions exist for a judgment on the quantum of
damages, the Chamber of Associate Judges for Civil and Commercial Matters
of the National Court of Justice must fully explain the reasons for fully or
partially accepting or rejecting the Cabrera report. It is absolutely clear that the
Constitutional Court did not issue any decision, let alone directive or command
addressed to the Chamber of Associate Judges, instructing them to decide in
one way or another. The Constitutional Court simply ordered that the new ruling
be properly reasoned.

52. The fact that the Constitutional Court has determined that the two cassation
petitions by MSDIA and PROPHAR must be adjudicated does not imply that the
Chamber of Associate Judges for Civil and Commercial Matters of the National
Court of Justice is required to increase the amount of compensation.

53. In order to ensure due process and the constitutionally protected dispositive
principle, the Constitutional Court stated that, in adjudicating the cassation
petitions, the National Court of Justice must address -- not necessarily accept --
the arguments of the parties and must adequately reason its judgment.

54. The Constitutional Court’s order that the new judgment should be delivered
by the Chamber of Associate Judges for Civil and Commercial Matters of the
National Court of Justice has the obvious purpose of preventing the same
judges who had already delivered the cassation judgments before from issuing
the new judgment because they have a preconceived view of the case.

55. It is neither novel nor extraordinary that the Constitutional Court held that its
judgment must be appreciated in its entirety, and that failure to do so will result
in the application of Art. 86 paragraph 4 of the Constitution, as both provisions
are expressly contained in the legislation in force, and therefore, apply
regardless of whether they were invoked by the Constitutional Court or not.

Signed in Quito, Ecuador, on 15 February 2016.

Juan Francisco Guerrero del Pozo
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Dear Members of the Tribunal:

We are writing pursuant to the Tribunal’s invitation dated 16 February 2016 to
respond to the 5 February 2016 letter of Claimant, MSDIA, requesting that the Tribunal order
interim measures of protection directing Ecuador “to take all steps within its power to prevent
enforcement of any judgment against MSDIA in the PROPHAR v. MSDIA case, both within
and outside of Ecuador.” For the reasons set out below, the issuance of the 20 January 2016
decision of the Ecuadorian Constitutional Court in the underlying PROPHAR v. MSDIA
litigation plainly does not gives rise to an “urgent need for interim measures of protection,” as
MSDIA alleges,* much less any need for the expedited schedule that MSDIA requests.

! Claimant’s letter (5 Feb. 2016), p. 10.
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Neither MSDIA’s 5 February letter, nor its additional ones of 15 and 17 February,
meet the elements required for a proceeding on interim measures. Indeed, the alleged bases
for MSDIA’s second request for interim measures are even weaker that those it proffered for
its first request. MSDIA does not even attempt to justify its conclusory allegations of
urgency, and it fails to allege any facts showing that a new NCJ decision would cause it harm,
much less irreparable harm. MSDIA also distorts the effect of the Constitutional Court’s
decision, as demonstrated both by the attached report of Ecuador’s expert on Constitutional
Law, Prof. Juan Francisco Guerrero, and by MSDIA’s own uncertainty about those effects
evinced in its request for clarification of the decision still pending with the Constitutional
Court.? Finally, with regard to the merits of the claims, and contrary to MSDIA’s assertions,
the Constitutional Court’s decision is relevant mostly to further confirm that MSDIA itself
could have invoked Constitutional Court remedies for the defects it alleges in the national
court proceedings.

If, despite MSDIA’s failure to allege the factual predicates for interim measures, most
notably the lack of any showing of urgency or imminent irreparable harm, the Tribunal
should decide to move forward with MSDIA’s request, there is no need for the expedited
briefing schedule proposed by MSDIA. Under the realities of a new NCJ proceeding, which
— even under MSDIA’s theory of its current posture — is incipient only and history has shown
will take months to culminate in a decision, a rational and appropriate schedule would allow
the same sort of briefing and hearing opportunities set by the Tribunal for MSDIA’s 2012
interim measures request. Any schedule that would have the effect of relieving MSDIA of its
burden to prove that it meets every element required for the imposition of interim measures or
deprive Ecuador of a full opportunity to address MSDIA’s arguments and evidence would be
unwarranted in the circumstances and fundamentally unfair to Ecuador.

I.  Claimant Has Not Alleged Facts Showing Any Threat Of Imminent And
Irreparable Harm Sufficient To Warrant Either Interim Measures Of Protection
Or An Expedited Schedule To Consider A Request For Such Measures

Article 26 of the applicable 1976 UNCITRAL Arbitration Rules requires that, to merit
interim measures, “the party requesting [interim measures of protection] is facing harm to
rights it is pursuing in the arbitration and that the harm is so imminent that it cannot await the
tribunal’s final decision on the merits.”® Moreover, interim measures are necessary only if
the claimant will be so prejudiced by the alleged imminent harm that it will not be possible to
make its loss whole by monetary compensation of the final award.*

MSDIA admits that urgency and threat of an irreparable harm are among the
requirements for awarding interim measures of protection.” But it has completely failed to

2 MSDIA’s Request for Clarification of the Constitutional Court’s Decision (3 Feb. 2016).

% 3. Baker & M. Davis, THE UNCITRAL ARBITRATION RULES IN PRACTICE: THE EXPERIENCE OF THE IRAN-
UNITED STATES CLAIMS TRIBUNAL (1992), p. 139 (RLM-55) (emphasis added). See also EnCana Corporation
v. Republic of Ecuador, LCIA Case No. UN 3481, Interim Award (31 Jan. 2004) (CLM-10), 1 13 (“EnCana”);
Sergei Paushok, CJSC Golden East Company and CJSC Vostokneftegaz Company v. Government of Mongolia,
UNCITRAL (Russia-Mongolia BIT), Order on Interim Measures (2 Sept. 2008), 1 39 (CLM-12).

* EnCana, { 17 (CLM-10).
® Claimant’s letter (5 Feb. 2016), p. 5.
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allege facts that could make out a case for either. As a result, its request for interim measures
of protection is entirely without merit.

A. Claimant Has Failed To Show Any Circumstance Of Urgency

To begin with, MSDIA’s entire case for urgency consists of a single statement made
on the first page of its 5 February letter, namely that “as experience has shown, the timing of
court decisions in Ecuador is impossible to predict and that, as a result, “harm to MSDIA
could come at any time.”® In the same breath, MSDIA admits that any such alleged harm is
possible only “as soon as the NCJ issues its new decision.””

Respondent agrees that it is impossible to predict precisely when the NCJ will render
its judgment; indeed, predicting the timing of national court or arbitral decisions is not an
exact science. However, contrary to what MSDIA alleges, past experience and the procedural
imperatives of NCJ proceedings both establish that, in fact, no such decision can be expected
for months. In the interim, MSDIA is under no threat whatsoever.

The record shows that the two NCJ decisions that have been rendered in the
underlying private litigation between PROPHAR and MSDIA were preceded by substantial
briefing, both written and oral, by both parties. Such briefing took place over the course of
several months, with the actual decisions themselves being issued several months after the
parties’ last submissions.

For instance, with respect to the first NCJ decision, PROPHAR (then NIFA)
submitted a brief on 17 November 2011, MSDIA sought and was granted a hearing that took
place on 26 December 2011,° and the NCJ rendered its decision approximately 9 months
later, on 21 September 2012.%°

Similarly, after the issuance of the Constitutional Court’s decision on PROPHAR’s
first extraordinary protection action, on 12 February 2014,** MSDIA sought and was granted
the opportunity to submit argument before the NCJ, which it did two and a half months
thereafter, on 29 April 2014.> The decision of the NCJ was rendered approximately 7

®1d., p. 1. Claimant repeated this conclusory statement in its 17 February 2016 letter to the Tribunal (“Because
the case is now formally before the NCJ, the NCJ may enter a new judgment in the case at any time”).

"1d. As a result of MSDIA’s 3 February 2016 request for clarification of the Constitutional Court’s 20 January
2016 decision, that cannot happen until after the Constitutional Court decides upon the request, which has not
yet occurred at the time of Respondent’s present submission. Claimant of course admits as much: see MSDIA’s
letter to the Tribunal (15 Feb. 2016), p. 2 (“there is a very significant risk that the Constitutional Court will
respond to MSDIA’s petition within days and that the NCJ will thereafter quickly issue a new decision []”)
(emphasis added). Claimant’s 17 February 2016 letter to the Tribunal, transmitting the Constitutional Court’s
order transferring the case file to the NCJ, does not modify its view that the NCJ proceedings will go forward
only after the Constitutional Court has ruled on its request for clarification.

8 NIFA’s Brief, NIFA v. MSDIA, NCJ (17 Nov. 2011) (C-200).

® Transcript of Hearing, NIFA v. MSDIA, NCJ (26 Dec. 2011) (C-201).

10 NCJ Judgment, NIFA v. MSDIA (21 Sept. 2012) (C-203).

! Decision of the Ecuadorian Constitutional Court (12 Feb. 2014) (C-285).
12 MSDIA’s NCJ Brief, NIFA v. MSDIA (29 Apr. 2014) (C-292).
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months after that, and almost 9 months after the proceeding began, on 10 November 2014."
Tellingly, throughout the second NCJ proceedings, MSDIA did not seek interim measures,
presumably cognizant of the complete lack of an urgent threat of irreparable harm justifying
such measures.

MSDIA has offered no reason why the NCJ would proceed any differently this time,
and there is no basis for assuming that it will. In addition, given the fact that the
Constitutional Court’s decision does not foreclose new argument before the NCJ (which, if
MSDIA really believes the interpretation of the Constitutional Court’s decision it urges on
this Tribunal, it surely will seek), urgency is clearly absent in the present circumstances on
that ground alone.

B. Claimant Has Failed To Show Any Likelihood That A New NCJ
Judgment Would Be Harmful To It

Interim measures are available only in cases of real threat of harm, not an uncertain
one.* Precisely as it did in its first request for interim measures, MSDIA seeks to overcome
that hurdle by speculating that the NCJ will actually affirm the court of appeals’ decision.
This time, MSDIA goes even further; it claims that the risk of a decision adverse to it is “even
greater now” than it was at the time of its first request, because this time the Constitutional
Court “gave directions to the NCJ about how to decide the case when it is returned to that
court [.”*® Comparing that sweeping assertion against the actual text of the decision and
Ecuadorian Constitutional Court practice, however, shows that it is a gross distortion. This is
shown clearly in the analysis made by Prof. Guerrero in his the attached report, which we
commend to the Tribunal’s reading in full.

A few instances of MSDIA’s misrepresentations of the Constitutional Court’s
decision will suffice. For example, MSDIA argues that the Constitutional Court “criticized
the NCJ’s findings on liability,” which allegedly “signals to the NCJ that it should uphold the
court of appeals’ findings [on liability].”*® While the Constitutional Court was clear that it
considered the NCJ’s analysis to be “illogical,” this was because it was “incomplete,”*’ in
that it did “not set forth its arguments for the reasons that the decision being appealed was not
substantiated,” and “ignor[ed] the procedural documents on file in the case, without

¥ NCJ Judgment, NIFA v. MSDIA (10 Nov. 2014) (C-293).

4 See, e.g., Occidental Petroleum Corporation and Occidental Exploration and Production Company v.
Republic of Ecuador, ICSID Case No. ARB/06/11, Decision on Provisional Measures (17 Aug. 2007), 11 86-91
(RLM-45) (denying interim relief because the claimant failed to establish urgency: specifically, the claimant did
not “know what course of action Ecuador intends to take with respect to the future operator of Block 15”);
Interhandel Case (Switzerland v. United States), Order on Provisional Measures (24 Oct. 1957), 1.C.J. Reports
1957, p. 106 (RLM-29) (finding that the sale of shares that the Applicant sought to enjoin was not certain
because it was “conditional upon a judicial decision rejecting the claims of Interhandel””) (emphasis added).

1> Claimant’s letter (5 Feb. 2016), p. 5.
1% 1bid.

17 Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 22 (“This incomplete analysis drafted by
the Chamber for Civil and Commercial Matters of the National Court of Justice causes the decision to be
illogical.”) (Emphasis added).



18 February 2016
Page 5

adequately justifying that action.”*® The Constitutional Court did not declare that the result
was erroneous or legally defective. The only “signal” that the Constitutional Court gave to
the NCJ is to carry out a more complete analysis of the parties’ cassation grounds, not how to
decide those grounds.

The same applies to the Constitutional Court’s findings regarding the NCJ’s damages
analysis. MSDIA argues that the Court “directs the NCJ to award damages in accordance
with the Constitutional Court’s reasoning that the NCJ should have given weight to the
Cabrera report and should have awarded damages over a fifteen year period using the data
and projections endorsed by Mr. Cabrera.”*® Again, MSDIA misrepresents what the
Constitutional Court actually said. The Court did not say that the NCJ should adopt the
Cabrera report; it merely stated that there are “elements present in the case file that should
have been taken into account when making a logical assessment,” which the NCJ
“disregard[ed] without any analysis.”?® That finding obviously does not foreclose the NCJ’s
latitude to reject any or all elements of the Cabrera report; the Court’s only dictate is that the
NCJ conduct an adequate analysis of it. The Constitutional Court also did not say that the
NCJ should award damages over the entire fifteen-year period covered in Mr. Cabrera’s
report; it merely stated that the NCJ’s explanation for choosing a [one-year] period for
assessing damages was “insufficient.”® Prof. Guerrero confirms this reading of the
Constitutional Court’s decision. He states in his Report that

[i]t would be feasible, and constitutionally correct and
compatible with the Constitutional Court’s judgment, that the
Chamber of Associate Judges for Civil and Commercial
Matters of the National Court of Justice, in issuing a new
decision [] rejects in total or in part the Cabrera report, provided
that the decision is well-reasoned.?

MSDIA finds additional *“signals” to the NCJ in the Constitutional Court’s
determination that the NCJ breached PROPHAR’s constitutional rights by failing to consider
PROPHAR’s petition for cassation. It argues that such determination “signal[s] to the NCJ
that the award of $150 million against MSDIA should be reexamined on the basis that it
might insufficiently compensate PROPHAR.”* Again, the fact that the NCJ may now also
have to rule on PROPHAR’s ground for cassation does not mean that it is required to accept
it, let alone that it would have to affirm the court of appeals’ decision should it accept

8 1d. The Constitutional Court also stated, “In addition, it is evident that the decision is incomplete because at
no point does it refer to the motion for cassation filed by PROPHAR S.A; for these reasons, it is evident that the
requirement of logic has not been met.” 1d. (Emphasis added).

19 Claimant’s Letter (5 Feb. 2016), p. 6.

20 Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 16. See also Expert Report of Professor
Juan Francisco Guerrero (15 Feb. 2016) (“Guerrero Report”), 1 16 (“The Judgment of the Constitutional Court
does not imply that the Chamber of Associate Judges must adopt the conclusions of the Cabrera report. The
decision of the Constitutional Court simply states that the arguments for rejecting parts of the report were
inadequately reasoned and arbitrary”).

2! Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 16.
22 Guerrero Report, § 17 (internal footnotes omitted).
%% Claimant’s Letter (5 Feb. 2016), pp. 6-7.
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PROPHAR’s cassation ground and again find that MSDIA is liable to PROPHAR. As Prof.
Guerrero explains, the Constitutional Court’s decision regarding PROPHAR’s cassation
ground only means that the NCJ “must examine both parties’ arguments that the judgment of
the Provincial Court violates the law.”*

MSDIA’s remaining three arguments that the Constitutional Court has directed the
outcome of the new NCJ proceedings are equally specious. First, MSDIA characterizes the
Court’s reference to Article 86(4) of the Ecuadorian Constitution as a “threat to the judges of
the NCJ that they will be exposed to personal liability if they fail to follow the Constitutional
Court’s directions.”” The purpose of that constitutional provision is to ensure the
constitutional right to the effective judicial protection of persons in Ecuador, and it is
frequently cited by the Constitutional Court in its decisions.® The Constitutional Court’s
reference to it in the instant decision must also be understood in its proper context, namely,
that this was the second time in the same underlying case that the Constitutional Court had
found a violation of constitutional rights by the NCJ. As Prof. Guerrero points out,

it was logical that the Constitutional Court deemed it necessary
to invoke [Article 86(4)] so that the judges charged with
deciding the cassation petitions once more be especially careful
to guarantee the due process rights of the parties.?’

Nor is the Constitutional Court’s instruction that, on remand, the NCJ apply a
“comprehensive application of [the] Constitutional decision, that is, considering the decisum
or resolution as well as the central arguments that formed the basis of the decision and
constitute the rationale”®® an attempt to direct the outcome of the new NCJ decision. As
explained by Prof. Guerrero, that instruction is unexceptional under Ecuadorian law, which
expressly provides that determining the scope of court judgments requires considering both
their operative part and reasoning.?® Indeed, the principle has been consistently applied in the
jurisprudence of the Constitutional Court,*® and would apply even if the Court had not

2t Guerrero Report, § 21. Prof. Guerrero explains further:

What the Constitutional Court has done here is to note that in order to ensure
due process and the constitutionally protected dispositive principle, in
deciding the cassation petitions it must address—not necessarily accept—the
arguments put forward by both parties and to reason its judgment properly.

Id., 1 24 (internal footnotes omitted).

% Article 86(4) of the Ecuadorian Constitution reads: “If a sentence or ruling is not complied with by the public
servants, the judge shall order their dismissal from their job or employment, without detriment to the civil or
criminal liabilities that might be applicable.”

% Guerrero Report, 11 41, 43.

7d., 1 42.

%8 Constitutional Court Decision, PROPHAR v. NCJ (20 Jan. 2016), p. 24.

2% See Guerrero Report, 1 35-36 and the provisions of Ecuadorian law cited therein.
%01d., 1 37.
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expressly referred to it.>> The Court’s reference to it cannot be taken to mean that it was
instructing the NCJ how to decide the case as a substantive matter.

MSDIA’s final argument — that remand of the case to the NCJ’s Associate Judges, and
not to its ordinary Civil and Commercial Chamber Judges is “highly unusual — also does not
indicate that the Constitutional Court sought to engineer a different outcome [].”** As Prof.
Guerrero explains, the November 2014 NCJ decision was signed by two out of the three
ordinary judges currently serving on the NCJ’s Civil and Commercial Chamber. It is
therefore normal, and consistent with the Constitutional Court’s constitutional mandate, for it
to ensure the parties’ right to an independent and impartial tribunal by referring the case to
judges who did not participate in the previous NCJ proceedings, necessitating referral to the
NCJ Associate Judges. It was for that reason that the Constitutional Court remanded the case
to the Associate Judges, and not to channel the case toward a positive outcome for
PROPHAR.*

As is evident from the foregoing, MSDIA’s mischaracterizations of the Constitutional
Court decision and speculation on the entirely uncertain outcome of the NCJ decision do not
withstand scrutiny, and they certainly do not allege facts that can make out a case for a real
threat of harm. There is plainly nothing in the Constitutional Court’s decision that inhibits
the power of the NCJ to reject the conclusions and damages calculations of the court of
appeals decision (including its reliance upon Mr. Cabrera’s report), which are not binding on
the NCJ.** Indeed, the NCJ retains its discretion to find that MSDIA is not liable to
PROPHAR at all.*®

C. Claimant Has Failed To Show How Any Future NCJ Judgment Would
Cause It Irreparable Harm

*'1d., 1 38.
%2 Claimant’s letter (5 Feb. 2016), p. 7.

% Guerrero Report, 11 30-31. Indeed, pursuant to Article 201 of the Organic Law of the Judicial Function, the
two Judges’ participation in the November 2014 decision is an impediment justifying in any event their
replacement by the Associate Judges. Id., 1 33.

¥1d., 1 18.
% As Prof. Guerrero explains, the NCJ retains its discretion to:

e Reject both cassation petitions, thus the judgment by the Provincial Court will be final;

e Reject one of the cassation petitions; and accept the other, or even accept both petitions. If the Court
accepts at least one of the petitions, the judgment by the Provincial Court of Pichincha will be vacated,
and in its place, the Chamber of Associate Judges for Civil and Commercial matters of the National
Court of Justice should issue a new decision on the merits, in which it may conclude that:

a) There is a defect that invalidates the whole or parts of the process, and therefore, declare its
nulity.

b) MERCK did not engage in an illicit act; or

c) Merck engaged in an illicit act that caused harm to PROPHAR. Only in this scenario must the
Chamber of Associate Judges for Civil and Commercial matters of the National Court of
Justice rule on the quantum of damages, which should be properly reasoned as it should have
been in any of its prior decisions.

Guerrero Report, § 11.
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Given MSDIA’s inability to demonstrate that it would be harmed in any way by a
future NCJ judgment, it is axiomatic that it has failed to show that it would be irreparably
harmed, as it must to merit interim measures. Moreover, even in the purely speculative event
of the NCJ’s affirmation of the court of appeals’ judgment or other award of damages against
MSDIA, MSDIA'’s request for interim measures fails because it has failed to allege facts that
could show that it would suffer any harm that is not capable of remedy by a monetary award
in this arbitration.

Nor are any of MSDIA’s three recent letters accompanied by, or even reference, any
evidence of how a hypothetical NCJ judgment awarding damages of $150 million (or any
other amount) would cause it irreparable harm. Instead, MSDIA falls back on the same
sleight of hand that it tried in its 2012 interim measures request — it refers only to how an
adverse NCJ judgment would affect its operations in Ecuador.®*® But that contrivance fails
for the same reason that it did in the 2012 proceedings: MSDIA operates in Ecuador as a
branch office that is not a separate legal entity and that — using MSDIA’s income and assets
as of the 2012 interim proceedings as a guide — represents only a small fraction of the more
than-ample financial resources available to MSDIA to satisfy an NCJ judgment against it. As
demonstrated in Ecuador’s pleadings in connection with MSDIA’s first request for interim
measures,®” MSDIA was perfectly capable of paying even a $150 million judgment without
disruption to its business operations or significant impact on its then-net current assets of
$1.13 billion. Nothing in MSDIA’s self-serving, purely speculative, and uncorroborated
statements, reprised in its 5, 15 and 17 February 2016 letters, demonstrates otherwise.

It would be incumbent on MSDIA to prove in interim measures proceedings that its
current revenues and operations as a whole — not just those of its Ecuador branch — would not
allow it to pay an NCJ judgment of $150 million (or whatever lesser amount the NCJ might
theoretically award) without irreparable harm to its, i.e., MSDIA’s, overall business. MSDIA
itself did not come forward with that evidence during the 2012 proceedings, such that
Ecuador was required to obtain it then through a document production request. Should
MSDIA similarly fail to document its new interim measures request with current financial
information, it is Ecuador’s intention to request it again. At a minimum, any schedule that
the Tribunal might set, if it were to permit an interim measures proceeding to go forward,
should accord Ecuador sufficient time to obtain meaningful financial information from
MSDIA, to analyze that evidence, and to present arguments and expert evidence related to it.

MSDIA'’s final point on irreparable harm — the alleged destruction of its investment in
Ecuador by the enforcement of any future NCJ judgment — is as untenable as its effort to limit
its ability to pay any such judgment only to its Ecuadorian branches assets. If, as MSDIA
asserts, its Ecuadorian employees and customers were to leave it due to an adverse NCJ
judgment, that would only be because MSDIA itself chose not to protect its Ecuadorian
business, not because of any inability to pay the judgment against it and maintain that
business.

E I

% Claimant’s letter (5 Feb. 2016), pp. 7-8.

%" See Ecuador’s Opposition to Claimant’s Request for Interim Measures, f 135-160 and accompanying Expert
Report of Timothy H. Hart (24 July 2012), 1 20-36.
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In sum, MSDIA’s request for interim measures lacks indispensable allegations of
necessary facts and should be dismissed out of hand. Should the Tribunal determine that
further briefing of MSDIA’s request is required, however, the same deficiencies in its request
militates against the extraordinary expedition of the briefing schedule that it proposes,
especially given the time that the previous NCJ proceedings required and the fact that the new
NCJ proceeding has not even formally commenced.

Il. The Constitutional Court’s Decision Further Confirms That The Extraordinary
Action For Protection Is An Effective Remedy That Claimant Itself Should Have
Pursued

MSDIA’s final argument is that the Constitutional Court’s decision is “highly
relevant” to the merits of the MSDIA’s claims before the Tribunal as “yet another Ecuadorian
court judgment that denies it justice.”® MSDIA argues this despite the fact that the
Constitutional Court vacated the NCJ November 2014 decision for its inadequate damages
analysis for which MSDIA itself criticized the NCJ at the March 2015 hearing.*® As a result,
the NCJ’s analysis and decision — one that, according to MSDIA’s scathing criticism at the
March 2015 hearing “no unbiased and competent court could have made™® — no longer
stands and the NCJ will decide the matter anew.

This result in fact proves Ecuador’s contentions since the outset of this arbitration: the
extraordinary action for protection is an effective remedy that MSDIA should have utilized
before asserting its complaints against the two previous NCJ decisions before the Tribunal.
There can be no doubt that the Constitutional Court had jurisdiction to remedy the alleged
defects and violations of MSDIA’s due process rights.**

MSDIA has sought to absolve itself of the duty to have recourse to the Constitutional
Court in two main ways, both of which are reprised in its 5 February 2016 letter for good
measure.

First, MSDIA argues that the Constitutional Court propagates the endless loop of
judgments that deny it justice.* However, Ecuador and its courts have no right to prevent
PROPHAR from making use of the remedies available in the system. There is nothing

% Claimant’s letter (5 Feb. 2016), pp. 9-10.

% Claimant’s assertion is quite ironic in view of the fact that, like the Constitutional Court’s holding it argued at
the March 2015 hearing that the NCJ’s second judgment was insufficiently reasoned. See, for example, Day 1,
Merits Full Hearing Transcript, p. 138:9-13 (“[] the second NCJ panel’s damages award in the amount of $7.7
million and change was itself so irrational and contrary to the evidence in the record that it too constitutes a clear
denial of justice”).

“01d., p. 145:17-18.

“ See R-211, attached, Reply by Dr. Alejandro Ponce Martinez acting in his character of counsel for Merck,
Extract of Hearing in Extraordinary Protection Action Case No. 0542-15-EP, 14 January 2016 (“We would like
to point out that, whatever reasoning mistakes in the judgment of the National Court of Justice, none of them,
none of its reasons, none of its motivations ... caused harm to PROPHAR. In fact, those mistakes, the mistakes
in the judgment, benefited PROPHAR, because thanks to that judgment PROPHAR obtained as compensation a
larger sum than the sum it could have justified with its evidence. The judgment, Mr. President and Judges,
violated the constitutional rights of Merck instead.”) (Emphasis added).

“2 Claimant’s Letter (5 Feb. 2016), p. 9.
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extraordinary in PROPHAR'’s pursuit of extraordinary actions for protection against the two
previous NCJ decisions: PROPHAR’s actions were timely and deemed admissible in
reasoned decisions (in fact, MSDIA did not even oppose the admissibility of PROPHAR’s
second extraordinary action for protection). Nor the parties were prevented from submitting
written and oral argument on the merits of these actions (in fact, MSDIA did not even submit
written argument on the merits of PROPHAR’s second extraordinary action for protection,
even though nothing in Ecuadorian law would have precluded a request to that effect). What
is more, the decisions of the Constitutional Court themselves are substantially reasoned and
although reasonable parties may reasonably disagree over their contents, this alone does not
render them a denial of justice. If the normal operation of the system has resulted in multiple
extraordinary actions for protection and multiple NCJ decisions, this is because of the
particular features of the Ecuadorian legal system and not because of a conspiracy to engage
MSDIA in an “endless spiral of litigation in Ecuador.”

Second, MSDIA argues that the Constitutional Court’s decision “confirms that the
Constitutional Court [] cannot provide MSDIA an effective remedy for redressing violations
of its due process rights at the hands of other courts” because if MSDIA had filed its own
extraordinary action for protection this would only have exposed it to an “increase [in] the
damages resulting from denials of justice by the NCJ.”** MSDIA appears to base this on the
same mischaracterizations of the Constitutional Court’s decision, which have been addressed
above. To repeat: if the Constitutional Court has “signaled” anything to the NCJ this is
clearly to make a more complete analysis of the parties’ cassation grounds and damages
submissions, in case the NCJ finds MSDIA liable to PROPHAR, not how to decide on these
matters. As Prof. Guerrero states in his Report,

Throughout its entire judgment of 20 January 2016, the
Constitutional Court emphatically declared that, when deciding
on the cassation petitions filed by MERCK and PROPHAR, the
National Court of Justice should have and must strictly observe
the due process guarantees and especially its obligation to
properly and adequately reason its decisions.**

And for this reason, there is nothing in the Constitutional Court’s decision that contradicts the
views of the legal experts of the Parties at the March 2015 hearing on the limits of the Court’s
jurisdiction.

* * * k* %

In sum, Respondent denies that the issuance of the Constitutional Court’s decision
gives rise to an “urgent need for interim measures of protection,” as MSDIA alleges. Should
the Tribunal, however, decide to move forward with MSDIA’s request, Respondent proposes
that the matter be dealt with in the same manner with MSDIA’s first request for interim
measures, i.e., with a further round or written arguments, followed by a hearing thereafter.
Respondent does not see any need for extraordinary expedition of these steps. Finally, if the
Constitutional Court’s decision is relevant to the merits of the claims pending before the

* 1bid.

* Guerrero Report, 1 9.
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Tribunal, this is to underscore once again the prematurity of such claims and MSDIA’s
continuous failure to exhaust all available and effective legal remedies in Ecuador.

Respondent thanks the Tribunal for its attention to this correspondence.
Respectfully submitted,

Dra. Blanca Gomez de la Torre Mark Clodfelter
Directora Nacional, Direccion Nacional de Foley Hoag LLP
Asuntos Internacionales y Arbitraje
Procuraduria General del Estado

cc: Gary Born: by email: Gary.Born@wilmerhale.com
David Ogden: by email: David.Ogden@wilmerhale.com
Rachael D. Kent: by email: Rachael. Kent@wilmerhale.com
Dr. Diego Garcia Carrion: by email: dgarcia@pge.gob.ec
Dra. Christel Gaibor: by email: cgaibor@pge.gob.ec
Ab. Diana Teran: by email: dteran@pge.gob.ec
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