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I. INTRODUCTION 

 
1. On 12 December 2017 Respondent submitted to Claimants its document production 

requests.  
 
2. On 29 December 2017 Claimants submitted their responses to Respondent’s document 

production requests.  
 
3. On 5 January 2018 Respondent submitted its reply to Claimants’ responses and presented 

the Redfern Schedule to the Tribunal.  
 
4. The Tribunal reviewed Respondent’s requests for document production, Claimants’ 

responses and objections and Respondent’s replies to said responses and objections, all of 
which appear in the Redfern Schedule attached to this Procedural Order.  
 

5. Since Claimants objected to a number of document requests of Respondent on the basis of 
Article 9(2)(b) of the 2010 IBA Rules on the Taking of Evidence in International Arbitration 
(“IBA Rules”), and invoked both provisions of US and Mexican law on privilege, the 
Tribunal invited Claimants to submit by 17 January 2018  a brief with their comments on (1) 
the criteria to select the applicable law to the issue of privilege (Mexican or US law); and (2) 
Respondent’s interpretation of Mexican and US law. The Tribunal also invited Respondent 
to submit its comments on Claimants’ brief by 23 January 2018. 
 

6. The Tribunal also directed Claimants to prepare a privilege log for each document in respect 
of which they claimed privilege and to share it with Respondent by 24 January 2018. 
Respondent was also granted an opportunity to respond to the privilege log by 29 January 
2018.  
 

7. On 29 January 2018 Respondent submitted its comments on Claimants’ privilege log. On 2 
February 2018, the Tribunal received Claimants’ privilege log, which is also attached to this 
Procedural Order.  

 
II. GENERAL CONSIDERATIONS TO DECIDE ON THE DISPUTED DOCUMENT 

PRODUCTION REQUESTS  
 
8. Claimants did not object to Respondent’s requests No. 16, 17, 20, 22, 23, 24, 25, 26, 27, 29, 

30, 31 and 32 of the Redfern Schedule. In addition, Respondent considered that the 
explanations offered by Claimants with respect to requests No. 14 and 19 of the Redfern 
Schedule were satisfactory. Therefore, the Tribunal is not required to issue a decision on the 
aforementioned requests and will only decide on requests No. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 15, 18, 21 and 28 (the “Disputed Document Requests”). 
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9. The Disputed Document Requests concern basically two types of objections.  
 

a. First, requests objected on the basis of Article 3(3) of the IBA Rules (“First 
Category”). The First Category includes Requests No. 4, 6 and 28.  

b. Second, requests objected on the basis of Article 9(2)(b) of the 2010 IBA Rules 
(“Second Category”). This Second Category includes Requests 1, 2, 3, 5, 7, 8, 9, 
10, 11, 12, 13, 15, 18 and 21.  

 
10. These two categories will be decided separately. 

 
a. Decision on the First Category  

 
11. According to Article 3(3) of the IBA Rules, a request to produce documents shall contain:  

 
(a)  (i) a description of each requested Document sufficient to identify it, or  

(ii) a description in sufficient detail (including subject matter) of a narrow and specific 
requested category of Documents that are reasonably believed to exist; in the case of 
Documents maintained in electronic form, the requesting Party may, or the Arbitral Tribunal 
may order that it shall be required to, identify specific files, search terms, individuals or other 
means of searching for such Documents in an efficient and economical manner;  

(b)  a statement as to how the Documents requested are relevant to the case and material to its 
outcome; and  

(c)  (i) a statement that the Documents requested are not in the possession, custody or control of 
the requesting Party or a statement of the reasons why it would be unreasonably burdensome 
for the requesting Party to produce such Documents, and  
(ii) a statement of the reasons why the requesting Party assumes the Documents requested 
are in the possession, custody or control of another Party.1 

 
12. Respondent’s request No. 28 complies with these requirements and is granted as provided 

for in the Redfern Schedule.  
 

13. Requests No. 4 and 6 are granted with the scope and extent indicated in the attached Redfern 
Schedule. 

 
b.  Decision on the Second Category  
 

14. Article 9(2)(b) of the IBA Rules provides that the Tribunal shall exclude from production 
any document on which there is a “legal impediment or privilege under the legal or ethical 
rules determined by the Arbitral Tribunal to be applicable.”  
 

15. Further, Article 9(3) provides certain criteria that can be taken into account by the Arbitral 
Tribunal in order to consider issues of legal impediment or privilege. These criteria include:  
 

                                                             

1 IBA Rules, Article 3(3). 
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“(a) any need to protect the confidentiality of a Document created or statement or oral 
communication made in connection with and for the purpose of providing or obtaining legal advice; 
[…] (c) the expectations of the Parties and their advisors at the time the legal impediment or privilege 
is said to have arisen; and […] (e) the need to maintain fairness and equality as between the Parties, 
particularly if they are subject to different legal or ethical rules.”2 
 

16. Claimants allege privilege under two different legal standards: (i) the US attorney-client 
privilege and the work product doctrine and; (ii) Mexico’s professional secret (“secreto 
profesional”). The Parties’ submissions indicate that these standards have different scopes.  
 

17. The Commentary on the IBA Rules suggests that the need to protect fairness and equality 
among the parties may arise when the approach to privilege in their home jurisdictions 
differs. In this case, the Tribunal is concerned that applying different standards on the matters 
of privilege could affect the balance and equality of treatment of the Parties. Such difference 
in treatment could result, on the one hand, in Claimants not having to produce 
communications between them and their US legal counsel while Respondent, in a subsequent 
rounds of Claimants’ document production requests, being obliged to produce 
communications with Mexican legal counsel; but on the other, could result in Claimants 
having to produce documents not subject to confidentiality in Mexico, but which production 
may result in violation of applicable US law. This would create a clear imbalance in the 
treatment of the Parties in these proceedings. 
  

18. The Commentary on the IBA Rules also states that when considering a claim of privilege, 
the Tribunal should take into account the expectations of the parties and their advisors at the 
time the privilege arose. The Tribunal notes that in this case, Mr. Joshua Dean Nelson and 
Mr. Jorge Luis Blanco are nationals of the United States of America and as such, their 
expectations on privilege could have been formed by the approach to privilege prevailing in 
their home country. If that was the case, their expectations should not be frustrated. 
 

19. Based on Article 9(3) and the Commentary on the IBA Rules the Tribunal considers that the 
appropriate balance is reached by applying, amongst the rules at stake, the highest standards 
on protection which, for purposes of this case are the USA’s rules on attorney-client privilege 
and work product doctrine (“US law”). The Tribunal will not apply the Mexican rules on 
professional secret because applying this standard could affect the fairness and equality 
between the Parties and disregard Mr. Joshua Dean Nelson and Mr. Jorge Luis Blanco’s 
expectations at the time the legal advice was provided.  
 

20. To determine whether a certain document is privileged under US law, the Tribunal 
considered the elements, presented and not disputed in this case, as elements of the US 
attorney-client privilege and the work product doctrine. Elements of the US attorney-client 

                                                             
2 IBA Rules, Article 9(3). 

Footnote continued on next page 
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privilege are the following: (i) a communication between an attorney and its client; (ii) made 
in confidence and; (iii) pertaining to the attorney’s provision of legal advice to the client.3 
Elements of the work product doctrine under US law are: (i) a document or other tangible 
thing; (ii) prepared in anticipation of litigation; (ii) by or for a party or its representative.4 

 
21. Therefore, Respondent’s request to produce documents that are deemed privileged under the 

US law on attorney-client privilege or work product doctrine following the criteria contained 
in paragraphs 19 and 20 above cannot be upheld. 
 

22. However, the Tribunal considers that Claimants cannot maintain attorney-client privilege or 
the work product doctrine under US law with respect to a given legal advice when they have 
not only repeatedly referred to such legal advice in their pleadings in this arbitration, but 
submitted testimony of counsel who provided the legal advice expressly referring to such 
legal advice. Claimants have disclosed in their pleadings the content of legal advice sought 
and received from the Mexican firm BGBG and its founding partner, Carlos Bello, and have 
adduced testimony by Mr. Bello on the following issues: (i) the corporate structure of the 
investment;5 (ii) the indirect interconnection with Telmex;6 (iii) the possibility of offering 
tandem services;7 (iv) the deadlines to begin negotiations with Telmex;8 (v) response to a 
new dispute filed by Telmex before the IFT;9 (vi) filing an acción de amparo on behalf of 
Tele Fácil;10 and (vii) modifying Claimants’ concession to get a simplified one.11 Therefore, 
documents relating to legal advice on these issues (whether under the work product doctrine 
or attorney client privilege) and all other documents with respect to which privilege has not 
been accepted by the Tribunal (collectively, “Non-Privileged Documents) are not now 
subject to privilege and Claimants shall produce such documents to Respondent.  

 
III. THE TRIBUNAL’S DECISION  

 
23. In light of the above, after having reviewed carefully the observations submitted by the 

Parties and having considered each of Respondent’s request in light of the legitimate interest 

                                                             
3 See Claimants’ Views on Applicable Law on Issues of Privilege and Comments on Mexico’ Responses on 
Interpretation of Mexican and U.S. Privileges Law (17 January 2018). 
4 See Claimants’ Views on Applicable Law on Issues of Privilege and Comments on Mexico’ Responses on 
Interpretation of Mexican and U.S. Privileges Law (17 January 2018). 
5 Carlos Bello’s witness statement, ¶¶ 17-18. 
6 Carlos Bello’s witness statement, ¶¶ 49-50. 
7 Carlos Bello’s witness statement, ¶¶ 72-73. 
8 Carlos Bello’s witness statement, ¶ 75. 
9 Carlos Bello’s witness statement, ¶¶ 130-131. 
10 Carlos Bello’s witness statement, ¶ 135. 
11 Carlos Bello’s witness statement, ¶ 150. 
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of Claimants and the reasonableness of the burden placed on the latter, taking into account 
all the relevant circumstances, including the fundamental principle of the integrity of the 
arbitral process, the Tribunal unanimously decides to:  

24. Accept, in accordance with the foregoing reasons, Respondent’s document production
request No. 1, 2, 4, 5, 6, 7, 8, 9, 10, 12, 13, 15, 18, 21 and 28 with the scope provided for in
the attached Redfern Schedule.

25. Reject Respondent’s request No. 3 and 11 with the scope provided for in the attached
Redfern Schedule.

26. Claimants shall have until 20 February 2018 to produce to Respondent the documents that
they must produce under this Procedural Order.

27. The procedural calendar for the phase following this document production shall be that
established in the Procedural Time Table and Document Production Schedule in Annexes 1
and 2 of Procedural Order No. 1, as amended by the Parties.

__________________________________ 
Mr. Eduardo Zuleta Jaramillo 

(President) 
On behalf of the Tribunal 

[ Signed ]
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Joshua Dean Nelson, in his own right and on behalf of Tele Fácil México S.A. de C.V. and 
Jorge Luis Blanco v. the United Mexican States 

ICSID Case No. UNCT/17/1 
 

Mexico’s first request for production of documents 

I. Introduction  
This request for production of documents is submitted pursuant to section 18 and Annex 2 of the 
Procedural Order No. 1 (PO1) dated 18 July 2017.  
Section V of this request for documents (RFD) is divided into 6 subsections, each dealing with a 
specific issue. Many of the sections include a general justification for the documents covered 
therein which should be read together with the justification offered for each specific request for 
documents or category of documents.  
This RFD seeks documents in possession or control of the Claimants or any associated third 
parties, such as lawyers, representatives, accountants or notaries, who may be in possession of the 
requested documents due to their current or previous professional business relationship with the 
Claimants. 
Finally, nothing in this request for production of documents shall be interpreted as an admission 
of any kind on the part of the Respondent. 

II. Definitions 
In this request for documents: 
Claimants Refers to Joshua Dean Nelson, Jorge Luis Blanco and Tele Fácil. 

 
Constitutional Reform of 
2013 

Refers to the constitutional amendment of 11 June 2013, which 
modified certain provisions of the Mexican Constitution focused 
on the telecommunications sector.  
 

Decree 77 Refers to Decree P/IFT/EXT/080415/77 issued by the IFT on 8 
April 2015. 
 

Document Means a writing, communication, picture, drawing, program or 
data of any kind, whether recorded or maintained on paper or by 
electronic, audio, visual or any other means. 
 

FTBL Refers to the Federal Telecommunications and Broadcasting 
Law that entered into force on 13 August 2014 (i.e., the current 
Telecommunications Law). 
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FTL Refers to Mexico’s Federal Telecommunications and 
Broadcasting Law in force between 7 June 1995 and 12 August 
2014 (i.e., the former Telecommunications Law). 
 

Internal documents Means any Document, such as notes, memoranda, opinions and 
reports, prepared by Tele Fácil’s senior management, directors, 
shareholders or any third party at their behest (e.g., external 
advisors/consultants).  
 

MoU Refers to Memorandum of Understanding executed by Tele 
Fácil’s shareholders on 20 July 2009.  
 

NoA Refers to the Notice of Arbitration filed on 26 September 2016. 
 

NoI Refers to the Notice of Intent filed on 27 April 2016.  
 

PEA Means “Preponderant Economic Agent”. 
 

PEA Declaration Refers to Resolution P/IFT/EXT/060314/76 issued on 6 March 
2014. 
 

Records of communications Means any Document recording a communication between two 
or more identified or identifiable parties, such as letters, email, 
memoranda, notes and like documents. 
 

Resolution 127 Refers to Resolution P/IFT/EXT/071 015/127 issued by the IFT 
on 7 October 2015. 
 

Resolution 381 Refers to Resolution P/IFT/261114/381 issued by the IFT on 26 
November 2014. 
 

SoC Refers to the Statement of Claim filed on 7 November 2017. 
  

Tele Fácil Tele Fácil México, S.A. de C.V. 
 

Telmex Refers to Telefonos de Mexico, S.A.B. de C.V. and/or Telefonos 
del Noroeste, S.A. de C.V.  
 

Telmex Offer Refers to Telmex’s standard framework agreement for 
interconnection sent to Tele Fácil on 26 August 2013. 
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III. Claimants’ Responses and Objections to Respondent’s First Request for 
Production of Documents (RFD) 

Introduction  
Pursuant to Article 18.9 of PO 1, Respondent’s RFDs are objectionable if they seek information 
excluded from production under Article 9(2) of the IBA Rules on the Taking of Evidence in 
International Arbitration (IBA Rules).  Of particular relevance is Article 9(2)(b), which provides 
the following grounds for objection: “(b) legal impediment or privilege under the legal or ethical 
rules determined by the Arbitral Tribunal to be applicable ….”  
 
In this case, relevant legal impediments and privileges are found and well established under both 
Mexican and United States law: in Mexico, the Professional Secret Privilege, and in the United 
States, the attorney-client privilege and the work product doctrine.  Claimants make appropriate 
objections on these bases, as indicated below, pursuant to Article 9(2)(b) of the IBA Rules. 
 
In addition, as a general matter, Claimants object to the Respondent’s definition of “Internal 
documents” insofar as that term is defined to extend to documents reviewed and advised on by 
“external advisors/consultants” without excluding legal counsel. To the extent that the use of the 
term “Internal documents” is intended to encompass documents reflecting the communications 
with, or the advice of, legal counsel, the request is objectionable on the basis of Article 9(2)(b) of 
the IBA Rules which, as noted protects documents covered by the Professional Secret Privilege in 
Mexico, and the work product doctrine and/or the attorney-client privilege in the United States. 
 
Further, pursuant to Article 18.5 of Procedural Order No. 1 (PO 1), Respondent’s RFDs must 
comply with the requisites established in Article 3(3) of the IBA Rules.  Claimants also include 
objections below to Respondent’s requests for documents already submitted with the Statement of 
Claim or in the public domain. 

IV. Respondent’s Reply to the Claimants’ General Responses and Objections 
The Respondent submits that any party seeking to exclude certain documents from production on 
the grounds of privilege or legal impediment under Article 9(2)(b) bears the burden of proving that 
the exclusion applies. This position is supported by various NAFTA tribunals, such as Apotex 
Holdings Inc. v. United States:  
 

[33] […] the Tribunal observes that the factual burden of proof under both the IBA 
Rules and US law lies with the party asserting attorney-client privilege so as to exclude 
(third-party) communications from the rule otherwise favouring disclosure.  

[...]  
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[42] As with attorney-client privilege, the Tribunal recognises that the responding party 
bears the burden, under the IBA Rules and US law, of showing that the withheld 
documents fall within the work product doctrine’s protection.12 [Emphasis added] 

Similarly, in Clayton/Bilcon v. Canada:  
 [25] To be clear, a party’s own conclusion after carrying out a balancing of interests is 
not binding on the Tribunal. The burden of establishing the validity of a claim is on the 
party asserting it, and the Tribunal will make the final decision with respect to 
determining a party’s privilege claims within the framework of the legal issues 
particular to the case, the evidence otherwise available, and in light of the applicable 
law…13 [Emphasis added] 

In order to meet its burden, the party asserting privilege/legal impediment must identify the rule 
on which it relies for its objection and provide enough information about the withheld documents 
so that the opposing party and the tribunal have the means to assess it. The Claimants have failed 
in these two important respects. 
The Claimants do not point to any specific rule supporting their various claims of privilege/legal 
impediment. Instead they refer generally to Mexico’s “Professional Secret Privilege” and the 
attorney-client privilege and work product doctrine of the U.S., for the proposition that “relevant 
legal impediments and privileges are found and well established under both Mexican and United 
States law”. They do not elaborate on which specific domestic law provisions should apply or to 
whom such legal provisions should apply.  
Mexico will observe that the disputing parties have not previously agreed on the rules that are to 
be used to determine exclusions from document production based on privilege/legal impediment, 
and neither the NAFTA nor the UNCITRAL Rules provide any guidance to deal with this issue. 
It, therefore, falls on the Tribunal to make a determination in this respect. 
The Respondent further observes that Mexico has no doctrine of legal privilege per se. The 
Claimants’ allusion to Mexico’s “Professional Secret Privilege” appears to be a reference to article 
36 of Mexico’s Ley Reglamentaria del artículo 5º Constitucional, Relativo al Ejercicio de las 
Profesiones en el Distrito Federal,14 which provides that “all professionals are obliged to strictly 
keep the secrecy of the matters entrusted to them by their clients, except for the mandatory reports 

                                                             
12  Apotex Holdings Inc. v. United States, ICSID Case No. ARB(AF)/12/1, Procedural Order on Document 

Production Regarding the Parties’ Respective Claims to Privilege and Privilege Logs, 5 July 2013. 
13  Clayton/Bilcon v. Canada, PCA Case No. 2009-04 Procedural Order 13, 11 July 2012. 
14  Regulatory Law of Article 5th of the Constitution, Related to Professional Practices in Mexico City. 

Footnote continued on next page 
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established by the respective laws”.15 This is not equivalent to the U.S. attorney-client privilege 
and, in any event, it would only apply to the Claimants’ lawyers, not the Claimants themselves. 
Mexico submits that attorney-client privilege rules must be the same for both disputing parties, in 
order to maintain “fairness and equality as between the Parties, particularly if they are subject to 
different legal or ethical rules” as stated in Article 9.3(e) of the IBA Rules.  
As noted in recent commentary, “investment treaty arbitration tends to follow the common law 
approach to disclosure and therefore evidentiary privileges are relevant”.16 The Respondent 
submits that, in cases involving common law and civil law parties, the appropriate rules to apply 
are the basic rules applicable to attorney-client privilege and attorney work product, also known 
as lawyer-client privilege or solicitor-client privilege.  
The Respondent generally agrees with the approach taken by the tribunal in Vito G. Gallo v. 
Canada, pursuant to which, a document is protected by attorney-client privilege if it meets the 
following criteria: 

• The document [is] drafted by a lawyer acting in his or her capacity as lawyer;  

• A solicitor-client relationship based on trust must exist as between the lawyer (in-
house or external legal advisor) and the client;  

• The document [is] elaborated for the purpose of obtaining or giving legal advice;  

• The lawyer and the client, when giving and obtaining legal advice, must have acted 
with the expectation that the advice would be kept confidential in a contentious 
situation.17  

To this, Mexico would add that a party cannot claim to have relied on specific legal advice as 
support for its conduct and then claim privilege over that advice.18  Such is the case here, where 
the Claimants contend that their due diligence included obtaining advice from the law firm Bello, 
Gallardo, Bonequi y Garcia, S.C. (“BGBG”) on “the legal and regulatory requirements necessary 

                                                             
15  The original text in Spanish reads: “ARTICULO 36.- Todo profesionista estará obligado a guardar estrictamente 

el secreto de los asuntos que se le confíen  por  sus  clientes,  salvo los  informes  que  obligatoriamente  
establezcan  las  leyes respectivas.” 

16  Audley Sheppard, QC; “The Approach of Investment Treaty Tribunals to Evidentiary Privileges”; ICSID 
Review, Vol. 31, No. 3 (2016), pp. 670-689; p. 670. 

17  Vito G. Gallo v. Canada, Procedural Order No. 3, dated April 8, 2009, ¶ 47. 
18  See, e.g., United States v. Berkeley Heartlab, Inc., 2017 U.S. Dist. LEXIS 51691 (D.S.C. April 5, 2017) (both 

attorney-client and attorney work product privileges deemed waived by reliance on counsel argument); Smith v. 
Scottsdale Ins. Co., 40 F. Supp. 3d 704 (N.D.W. Va. 2014); XYZ Corp. v. United States, 348 F. 3d 16, 24 (1st 
Cir. 2003) (“Were the law otherwise, the client could selectively disclose fragments helpful to its cause, entomb 
other (unhelpful) fragments, and in that way kidnap the truth-seeking process.”); Chevron Corp. v. Pennzoil Co., 
974 F.2d 1156, 1162-63 (9th Cir. 1992) (“The privilege which protects attorney-client communications may not 
be used both as a sword and a shield.”) 

Footnote continued on next page 
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to undertake the various lines of business that were being considered” which they claim to have 
relied on in planning and structuring their investment.19 
This takes us to Mexico’s second point, which is that any attempt to assess the Claimants’ 
objections in the light of the criteria cited above is impossible on account of: (i) their failure to 
identify the specific documents over which they assert privilege/legal impediment, and (ii) their 
failure to provide basic information to assess their objections, such as: the author/sender, the 
intended recipient(s), the date and a description of their contents (i.e., the information typically 
included in a privilege log).   
Under these circumstances, the Respondent respectfully submits that the Claimants have failed to 
meet their burden of establishing that certain unidentified documents are subject to privilege/legal 
impediment and requests the Tribunal to dismiss the Claimants’ objections based Article 9(2)(b) 
of the IBA Rules.  
If the Tribunal decides that this issue should be further explored, the Respondent respectfully 
submits that the Claimants should be required to produce a privilege log identifying each document 
over which they assert privilege/legal impediment and containing the necessary information to 
assess their objection.   

                                                             
19  See Statement of Claim, ¶¶ 55, 59. 
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V. Redfern Schedule 

Business plans / due diligence documents 

Request No.  1. 
Document / 
Category of 
Documents: 

Internal documents* containing an assessment, analysis, opinion or 
discussion of the regulatory framework governing the Claimants’ 
investment in Mexico, including any such documents addressing the 
following: 

a)  the FTL (the former Telecommunications Law); 
b) the Constitutional Reform of 2013; 
c) the PEA Declaration; 
d) the FTBL (the current Telecommunications Law); 
e)  the mechanism for the resolution of interconnection disputes. 

* Please note, for this and other requests, that “Internal documents” is a 
defined term. Please refer to the glossary for the definition. 

Justifications:  At paragraph 55 of the SoC, the Claimants state that “in considering the 
formation of a telecommunications company, Messrs. Blanco, Nelson, and 
Sacasa hired the law firm Bello, Gallardo, Bonequi y Garcia, S.C. 
(“BGBG”), in Mexico City, to [inter alia] develop a clear understanding 
of the legal and regulatory requirements necessary to undertake the 
various lines of business that were being considered.” 
 
At paragraph 151 the Claimants further state that “[…] Tele Fácil’s 
founders, together with their legal counsel, continued to keep a close eye 
on the regulatory reforms, and how those reforms might impact their 
business.” 
 
The Respondent submits that the requested documents are relevant to the 
case and material to its outcome. The requested documents are needed to 
determine the impact of the very substantial reform that occurred in the 
years following the incorporation of Tele Fácil, in particular, the impact 
over the intended scope of the Claimant’s operations in Mexico (the 
Claimants contend that their business plan was amended to take advantage 
of the new business opportunities that the reform offered – see section 
II.E); the Claimant’s understanding of IFT’s role and powers concerning 
the resolution of interconnection disputes between operators, such as the 
one that ensued with Telmex; and the decision to submit the disagreement 
with Telmex to IFT for resolution in July 2014 shortly after the PEA 
Declaration.  
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The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the documents exist and are in 
the possession, custody or control of the Claimants as would have been 
prepared as part of the due diligence prior to their investment in Mexico 
and in response to the extensive reform of the Telecommunications 
regulations in Mexico in 2013-2014.  Moreover, as stated at ¶¶ 55 and 151 
quoted above, the Claimants acknowledge that it was their interest to 
develop a clear understanding of the legal framework and “to keep a close 
eye on regulatory reforms”.   

Objections:  Claimants state that the vast majority of the Internal Documents 
containing an assessment, analysis, opinion or discussion of the regulatory 
framework governing the Claimants’ investment were prepared by 
Claimants’ Mexican legal counsel and are privileged communications 
under Mexico’s Professional Secret Privilege.  These materials are thus 
excluded from production by Article 9(2)(b) of the IBA Rules.   
 
Claimants object to the production of privileged documents excluded from 
production.  However, Claimants will produce responsive materials in 
their possession that is not privileged.  

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 
 
Mexico will further observe that the fact that a document was prepared by 
the Claimants’ Mexican legal counsel does not, in and of itself, qualify 
them as privileged documents. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 

Request No.  2. 
Document / 
Category of 
Documents: 

Internal documents containing any of the following analysis prepared in 
connection with the original business plan and /or the decision to invest in 
México: 

a)  financial projections (in excel if available); 
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b) economic viability analysis (e.g., net present value) (in excel if 
available); 

b)  market/industry analysis; 
c)  risk analysis; 
d)  competition analysis; 
e)  any other supporting documents for the original business plan 

Justifications:  The Claimant relies on its original business plan to argue, inter alia, that 
“Tele Fácil’s business plan permitted it to thrive at whatever price Telmex 
offered” and that “part of Tele Fácil’s plan involved establishing a 
platform for offering innovative telecom services such as free 
conferencing”. (SoC, ¶ 10) 
 
This original business plan was allegedly prepared by Mr. Sacasa in 
February 2010 shortly after the company was incorporated and was 
submitted as Exhibit C-015. However, the document does not include 
many of the typical components of a business plan, such as: financial 
projections, economic viability analysis, market/industry analysis, risk 
analysis, among others. 
 
The requested documents are relevant to the case and material to its 
outcome. They are needed to evaluate and corroborate the claim for 
damages (such as the planned capital and operating expenditures) and to 
corroborate / dispute assertions about the original scope of the intended 
operations in the Mexico in Mr. Sacasa’s witness statement. They are also 
needed to determine and assess the validity of the Claimants’ expectations 
regarding, inter alia, the intended scope of operations / business 
opportunities, the expected amount of the investment, required funding 
and the expected return on the investment. Finally, they are needed to 
dispute the assertion that the alleged wrongdoing prevented Tele Fácil 
from launching services in Mexico (see ¶ 11 of Dr. Dippon’s expert 
report.) 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the documents exist and are in 
the possession, custody or control of the Claimants because they would 
have been necessary to make an informed decision on whether to invest in 
the intended project in Mexico.      

Objections:  With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce other 
responsive materials in its possession. 
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Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 
 

Request No.  3. 
Document / 
Category of 
Documents: 

The amended business plan referred to in section II.E (“Tele Fácil Adapts 
Its Business Plan to the Changed Regulatory Environment”), including 
annexes and any internal documents containing any of the following 
analysis prepared in connection with the amended business plan: 

a)  financial projections (in excel if available) of all 4 proposed lines 
of business (i.e., DID/Conferencing Project; International Traffic 
Termination Project; Competitive Tandem Services Project; Retail 
Service Offering); 

b) economic viability analysis (e.g., net present value) (in excel if 
available) of the 4 proposed lines of business; 

b)  market/industry analysis;  
c)  risk analysis; 
d)  competition analysis. 

Justifications:  The Claimant contends that:  
 
“152. [w]hen the IFT resolved the interconnection dispute and issued 
Resolution 381, Tele Fácil’s founders understood and appreciated the 
opportunity presented by the reforms. Most importantly, they realized that 
the penalties imposed on Telmex as a predominant economic agent, 
coupled with the rate offered by Telmex and accepted by Tele Fácil, 
combined to enhance Tele Fácil’s business prospects.  
 
153. Tele Fácil’s founders revised their business strategy to pursue four 
distinct lines of business. [...]”   
 
The requested documents are relevant to the case and material to its 
outcome. The Respondent observes that the revised business plan was not 
submitted into evidence and it is necessary to the defense of the claim for 
damages. The requested documents are also relevant as they provide 
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contemporaneous evidence of the Claimants’ expectations regarding, inter 
alia, the viability of the intended projects and will allow the Respondent 
to corroborate/contest allegations of fact made in the SoC and witness 
statements regarding the intended scope of operations in Mexico. Finally, 
they are needed to dispute the assertion that the alleged wrongdoing 
prevented Tele Fácil from launching services in Mexico (see ¶ 11 of Dr. 
Dippon’s expert report.) 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the documents exist and are in 
the possession, custody or control of the Claimants because they refer to 
the revised business plan in section II.E and because the requested 
documents would have been necessary to make an informed decision on 
which projects to pursue.      

Objections:  Claimants object to Respondent’s Request which wrongly assumes that 
the original written plan was replaced by a revised written business plan.  
The statement quoted by Respondent to justify this request states that 
“Tele Fácil’s founders revised their business strategy to pursue four 
distinct lines of business. [...]” This quote does not convey that a written 
revised business plan was prepared by Claimants when they revised their 
business strategy in response to the reforms aimed at curbing Telmex’s 
continued abuses.  Rather, the quoted language refers to the fact that the 
founders revised their strategy in the wake of the reforms to pursue an 
additional line of business—the Competitive Tandem Services Project—
and to benefit from new market liberalization based on advice provided 
by Tele Fácil’s Mexican counsel.  That advice is privileged under 
Mexico’s Professional Secret Privilege and thus is excluded from 
production in this case. 

Reply: The Respondent observes that Section II.E of the Claimants’ Statement of 
Claim is entitled “Tele Fácil Adapts Its Business Plan to the Changed 
Regulatory Environment” [emphasis added]. Whether the Claimants wish 
to refer to this as a revised business strategy or a revised business plan 
makes no difference to the request. Mexico thus reiterates its request for 
the revised business strategy/business plan and related documents, such as 
those identified in items (a) through (d). 
 
As for the claim of privilege, please refer to Mexico’s general reply in 
Section IV. The Respondent maintains that the objection based on 
privilege/legal impediment should be dismissed, inter alia, on the grounds 
that the Claimants: (i) failed to identify the specific documents subject to 
privilege, (ii) failed to provide sufficient information to assess the 
objection under Article 9(2)(b) of the IBA Rules.  



Joshua Nelson & Jorge Blanco v. United Mexican States 
(ICSID Case No. UNCT/17/1) 

Procedural Order No. 5 
 

 
18 

Tribunal’s 
decision: 

Denied, subject to the exception mentioned in Section II.b, ¶ 22 of 
Procedural Order No. 5. 
 

 

Request No.  4. 
Document / 
Category of 
Documents: 

Minutes of the Board of Directors discussing any change to the original 
business plan and/or any the 4 projects identified in section II.E 
(DID/Conferencing Project; International Traffic Termination Project; 
Competitive Tandem Services Project; Retail Service Offering) 
comprising the Claimants’ intended business. This request includes any 
presentations made to the Board and/or any documents circulated at the 
sessions. 
This request refers to documents prepared between 11 July 2014 and 8 
April 2015.  

Justifications:  The Respondent submits that the requested documents are relevant to the 
case and material to its outcome because they contain contemporaneous 
evidence of the Claimants’ intended businesses and will allow the 
Respondent to corroborate/contest several allegations of fact made in the 
SoC and witness statements regarding the intended scope of operations in 
Mexico, including the 4 projects comprising the claim for damages that 
the Claimants’ contend would have been pursued but for the measures. 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the documents exist and are in the 
possession, custody or control of the Claimants because it is reasonable to 
assume that any material change in the business plan would have been 
discussed and would be subject to the approval of the Board.      

Objections:  There are no documents responsive to this Request.  Claimants further 
object to this Request on the basis that it fails to comply with Article 
3(c)(ii) of the IBA Rules.  Respondent’s statement explaining its belief 
about why the Documents exist and are in the custody, possession, or 
control is pure conjecture.  It is not reasonable to assume that a closely-
held company, in which one individual possesses majority control, would 
make decisions only, or even primarily, thorough highly formalized board 
meetings.  Insisting on the formality of decision-making only at recorded, 
official board meetings is neither legally required nor the custom and 
practice of Mr. Nelson.   

Reply: It is inconsistent for the Claimants to contend that there are no responsive 
documents and, at the same time, object to the request on the basis of an 
alleged failure with Article 3(c)(ii). The Respondent respectfully request 
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the Tribunal to order the Claimants to clarify whether there are any 
responsive documents to this request. 
 
Mexico further submits that it is entirely reasonable to assume, even in the 
case of a closely held company, that major decisions be made by the 
company’s governing bodies –such as the board of directors– and 
memorialized in corporate records –such as the minutes of the meetings 
of the board of directors. 

Tribunal’s 
decision: 

Granted.  
 
Claimants are requested to clarify whether or not there are documents 
responsive to this request.  

 
 

Request No.  5. 
Document / 
Category of 
Documents: 

Internal documents and records of communications between Tele Fácil’s 
senior management, directors, shareholders and/or external advisors, 
discussing the revised business plan and/or any of the 4 projects identified 
in section II.E (DID/Conferencing Project; International Traffic 
Termination Project; Competitive Tandem Services Project; Retail 
Service Offering). 
This request refers to documents prepared between 11 July 2014 and 8 
April 2015 

Justifications:  Same justification as in previous request.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the documents exist and are in the 
possession, custody or control of the Claimants because it is reasonable to 
assume that any material change in the business plan would have been 
discussed internally.       

Objections:  With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules.  
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Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5.  
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Alleged agreement between Tele Fácil and Telmex 

General justification 
The Claimants allege that it was essential for Tele Fácil to interconnect with Telmex in order to 
access the Mexican telecom market.20 Hence, on 7 August 2013, Tele Fácil formally requested 
interconnection with Telmex.21 Shortly thereafter, on 26 August 2013, Telmex responded by 
offering Tele Fácil its standard framework agreement for interconnection (Telmex Offer) which 
included symmetrical rates at USD 0.00975 per minute.22  
The Claimants allege that after extensive negotiations23, Tele Fácil and Telmex reached an 
agreement on all terms for interconnection except two: local number portability charges and 
indirect interconnection.24 This agreement was allegedly struck when Tele Fácil partially accepted 
the Telmex Offer in early July 2014, some 10 months after it was made.25  
The SoC glosses over the details and timing of these supposedly extensive negotiations and avoids 
any discussion of the impact on the negotiations of two important events that occurred between 
the Telmex Offer and Tele Fácil’s purported acceptance: first on 6 March 2014, Telmex was 
declared a Predominant Economic Agent (PEA Declaration)26, and second, on 26 March 2014, IFT 
set the interconnection rate for the PEA at approximately USD $0.00172 (the PEA Rate), which 
was significantly lower than the symmetrical rate included in Telmex Offer.27  
The significance of these two events is that Telmex would no longer be able to charge Tele Fácil 
the rate included in the Telmex Offer (i.e., a reciprocal rate of USD $0.00975), which raises the 
question of whether the offer was still valid and capable of being accepted by Tele Fácil.   
The Claimants rely on the existence of the alleged agreement on rates to argue that IFT 
incorporated that agreement in Resolution 381 and later failed to enforce that resolution. The 

                                                             
20  Statement of Claim, ¶ 7. 
21  Id. 
22  Id., ¶ 12. The term “symmetrical” in this context means that Tele Fácil would pay the same rate it received from 

Telmex. 
23  Notice of Arbitration, ¶ 23. 
24  Statement of Claim, ¶¶ 12, 14. At ¶ 14 the Claimants state: “Thus, an agreement was reached between the two 

companies on all terms, including interconnection rates, except for indirect interconnection and number 
portability charges.” 

25  Statement of Claim, ¶¶ 85, 152, 165, 216.  
26  Statement of Claim, ¶ 135.  
27  In addition, shortly after Tele Fácil submitted the dispute to IFT for resolution around 11 July 2014, the new 

Federal Telecommunications and Broadcasting Law (FTBL) was published in the Official Gazette (on 14 July 
2014). Importantly, under the newly enacted FTBL, the PEA would not be able to charge for interconnection 
(zero rate). 
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negotiations that led to that alleged agreement, the operators’ positions, and whether the Telmex 
Offer survived the PEA Declaration are thus very important facts in this case.  
The documents requested under this section are relevant and material for the outcome of the case, 
because they are necessary to determine the scope of the initial disagreement with Telmex, the 
extent to which Telmex and Tele Fácil were in agreement on the interconnection rates, the impact 
of the PEA Declaration and the PEA Rate decision on the negotiations and/or the alleged 
agreement; whether the alleged agreement between Telmex and Tele Fácil existed; and to 
determine the scope of the interconnection dispute that IFT was later called upon to decide. These 
facts are crucial to a good understanding of Resolution 381 and Decree 77.  
 

Request No.  6. 
Document / 
Category of 
Documents: 

Proposals and counter-proposals exchanged by Tele Fácil and Telmex 
between 1 August 2013 and 11 July 2014 regarding any of the terms for 
interconnection between the two operators. 

Justifications:  See general justification.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exist and are in the 
possession, custody or control of the Claimants because they would have 
been prepared and kept in the ordinary course of business given the 
importance attributed to the negotiations and interconnection agreement 
with Telmex. 

Objections:  Claimants object on the basis that the Request fails to comply with Article 
3(c)(ii) of the IBA Rules.  Respondent’s representation that the requested 
documents are not in its possession, custody, or control is not accurate.  
The materials were previously provided to the IFT as evidence in 
connection with Tele Fácil’s request for resolution of the interconnection 
dispute between Tele Fácil and Telmex.  Further, these documents were 
attached as C-021 and C-024 to the Statement of Claim. 

Reply: The Respondent has provided the statement required by Article 3(3)(c)(ii) 
of the IBA Rules. 
 
To the extent that the Claimants’ objection is based on the alleged 
inaccuracy of the Respondent’s statement that the requested documents 
are not in its possession, custody or control (Article 3(3)(c)(i)), the 
Respondent respectfully submits that the objection would only apply to 
Exhibits C-021 and C-024.  
 
The Respondent further observes that the Claimants allege to have 
engaged in “extensive negotiations” (see general justification) with 
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Telmex. Yet, in response to the Respondent’s request for evidence of the 
proposals and counter-proposals exchanged between the operators during 
those extensive negotiations, the Claimants appear to be taking the 
position that said evidence is limited to Exhibits C-021 (Telmex’s original 
proposal dated 26 August 2013) and C-024 (Tele Facil’s comments to 
Telmex’s proposal dated 7 July 2013 –i.e., predating Telmex’s proposal 
by more than a month and half). 
 
The Respondent finds it unconvincing that these two exhibits are the only 
documents with the proposals and counter-proposals made during the 
“extensive negotiations” between Telmex and Tele Fácil. 
 
The Respondent respectfully requests the Tribunal to order the Claimants 
to (i) confirm whether there are any documents, other than Exhibits C-021 
and C-024, that would fall within this request, and (ii) confirm the date of 
the document submitted as Exhibit C-024.  

Tribunal’s 
decision: 

Granted.  
 
The Tribunal directs Claimants to (i) confirm whether there are any Non-
Privileged Documents, other than Exhibits C-021 and C-024, that would 
fall within this request, and (ii) confirm the date of the document submitted 
as Exhibit C-024. 

 

Request No.  7. 
Document / 
Category of 
Documents: 

Records of communications between Tele Fácil (or any person or entity 
acting on its behalf) and Telmex (or any person or entity acting on its 
behalf) between 1 August 2013 and 11 July 2014 regarding: 

a)  interconnection with Telmex; 
b) the Telmex Offer or any other proposal on the terms for 

interconnection; 
c) the PEA Declaration and/or the PEA Rate Decision; 

Justifications:  See general justification. In addition, the requested documents will show 
whether there were ongoing negotiations between the operators and, in 
particular, whether there was any contact between them to discuss the 
Telmex Offer or any alternative after the PEA Declaration. 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the requested documents exist 
and are in the possession, custody or control of the Claimants because the 
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Claimants have referred to “extensive negotiations” (¶ 23 of the Notice of 
Arbitration) with Telmex. The documents would have been prepared and 
kept in the ordinary course of business given the importance attributed to 
the negotiations and interconnection agreement with Telmex. 

Objections:  Claimants object on the basis that the Request fails to comply with Article 
3(c)(ii) of the IBA Rules.  Claimants state that portions of the responsive 
communications between Tele Fácil and Telmex have already been 
provided by Claimants as part of its Statement of Claim as Exhibits C-021, 
C-024, and C-058.  
 
Claimants also state that other portions of the records of communications 
are contained in written analyses that constitute privileged 
communications under Mexico’s Professional Secret Privilege, which 
would be excluded from production under Article 9(2)(b) of the IBA 
Rules. 
 
With the exception of previously-produced or privileged documents, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 

Reply: The Respondent has provided the statement required by Article 3(3)(c)(ii) 
of the IBA Rules. 
 
To the extent that the Claimants’ objection is based on the alleged 
inaccuracy of the Respondent’s statement that the requested documents 
are not in its possession, custody or control (Article 3(3)(c)(i)), the 
Respondent respectfully submits that it had no way of knowing whether 
all the document falling within this request were submitted as exhibits to 
the SoF. The Respondent respectfully requests the Tribunal to order the 
Claimants to confirm whether there are any documents, other than 
Exhibits C-021, C-024 and C-058, that would fall within this request. 
 
As for the claim of privilege, please refer to Mexico’s general reply in 
Section IV. The Respondent maintains that the objection based on 
privilege/legal impediment should be dismissed, inter alia, on the grounds 
that the Claimants: (i) failed to identify the specific documents subject to 
privilege, (ii) failed to provide sufficient information to assess the 
objection under Article 9(2)(b) of the IBA Rules. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 
 

 

Request No.  8. 
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Document / 
Category of 
Documents: 

Minutes, notes, memoranda and records of communications, discussing or 
memorializing meetings between Telmex and Tele Fácil between 1 
August 2013 and 11 July 2014 regarding terms for interconnection. 

Justifications:  See general justification.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the requested documents exist 
and are in the possession, custody or control of the Claimants because they 
would have been prepared and kept in the ordinary course of business 
given the importance attributed to the negotiations and interconnection 
agreement with Telmex. 

Objections:  Claimants object on the basis that the Request fails to comply with Article 
3(c)(ii) of the IBA Rules.  At least one document has already been 
provided by Claimants as part of its Statement of Claim as Exhibit C-058. 
  
Claimants also state that portions of the records of communications are 
contained in written analysis that constitute privileged communications 
under Mexico’s Professional Secret Privilege, which is excluded from 
production by Article 9(2)(b) of the IBA Rules. 
 
With the exception of previously-produced or privileged documents, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5.  
 
Claimants are requested to confirm whether there are any Non-Privileged 
Documents, other than Exhibits C-058 that would fall within this request. 

 

Request No.  9. 
Document / 
Category of 
Documents: 

Internal documents and records of communications between Tele Fácil’s 
senior management, directors, shareholders and/or external advisors, 
discussing: 

a) the PEA Declaration; and/or 
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b) the PEA Rate decision; and/or  
c) the impact of the PEA Declaration and/or the PEA Rate Decision 

on: the negotiations with Telmex, the Telmex Offer (or any aspect 
thereof) or any other proposed terms for interconnection. 

This request refers to documents prepared between 6 March 2014 and 11 
July 2014. 

Justifications:  See general justification.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the requested documents exist 
and are in the possession, custody or control of the Claimants because they 
would have been prepared and kept in the ordinary course of business 
given the importance attributed to the negotiations and interconnection 
agreement with Telmex. 

Objections:  Claimants state that the vast majority of the Internal Documents 
containing an assessment, analysis, opinion or discussion of the PEA 
Declaration, PEA Rate decision, and the impact of the PEA Declaration 
and/or Rate Decision on negotiations were prepared by Claimants’ 
Mexican counsel and thus constitute privileged communications under 
Mexico’s Professional Secret Privilege.  These materials are thus excluded 
from production under Article 9(2)(b) of the IBA Rules.   
 
With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 
 
The Respondent further notes that the fact the documents were prepared 
by the Claimants’ legal counsel does not necessarily mean that the 
documents are subject to privilege.  
 
Finally, the Respondent will observe that Mexico’s Professional Secret 
applies to Tele Fácil’s counsel but not to Tele Fácil. In other words, 
Mexico’s Professional Secret does not impede the Claimants from 
disclosing documents prepared by their lawyers. It prohibits lawyers to 
disclose documents prepared for their clients without the client’s consent.  
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Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 

Request No.  10. 
Document / 
Category of 
Documents: 

Internal documents, records of communication between Tele Fácil’s 
senior management, directors, shareholders and/or external advisors, and 
minutes of the Board of Directors concerning: 

a)  the decision to accept the Telmex Offer; 
b) the decision to seek IFT’s intervention to resolve the 

interconnection dispute with Telmex. 
This request refers to documents prepared between 26 August 2013 and 
11 July 2014. 

Justifications:  See general justification.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the requested documents exist 
and are in the possession, custody or control of the Claimants because they 
would have been prepared and kept in the ordinary course of business 
given the importance attributed to the negotiations and interconnection 
agreement with Telmex. 

Objections:  Claimants state that the vast majority of the Internal Documents 
containing an assessment, analysis, opinion or discussion of the regarding 
the decision to seek the IFT’s intervention to resolve the interconnection 
dispute were prepared by Claimants’ Mexican counsel and thus constitute 
privileged communications under Mexico’s Professional Secret Privilege.  
These materials are thus excluded from production by Article 9(2)(b) of 
the IBA Rules.   
 
With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 
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Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5.  

 



Joshua Nelson & Jorge Blanco v. United Mexican States 
(ICSID Case No. UNCT/17/1) 

Procedural Order No. 5 
 

 
29 

Aftermath of Resolution 381 and Decree 77 

General Justification 

The Claimants contend that upon the issuance of Resolution 381, Tele Fácil did all that it could to 
secure Telmex’s compliance with the provisions of the IFT’s resolution [Resolution 381]”. Hence: 

• On 9 December 2014, Telmex presented Tele Fácil a “drastically altered version of the 
agreement that had been ordered by IFT”. (SoC, ¶ 20) 

• On 10 December 2014, Telmex sent to Tele Fácil a second interconnection agreement 
(SoC, ¶ 21) 

• Tele Fácil “immediately follows up by sending Telmex for signature and signed, 
notarized and certified copy of the interconnection agreement as ordered by the IFT in 
Resolution 381” (SoC, ¶ 21) 

• Tele Fácil sought and secured a meeting with the Chief of IFT’s Compliance Unit (SoC, 
¶ 22); 

• Shortly thereafter, a meeting was convened in mid January 2015 in the office of the IFT 
Chairman to discuss Telmex’s concerns about enforcement of the interconnection 
agreement between Telmex and Tele Fácil. (SoC, ¶ 23) 

• “During this period [early 2015], representatives of Tele Fácil met with Telmex several 
times. Two of these meetings included Mr. Javier Mondragón, Telmex’s top litigation 
and regulatory counsel, who was also known to be personal counsel to the Slim family.” 
(SoC, ¶ 26) 

The documents sought by the Respondent in this section are relevant to the case and material to its 
outcome because they will establish: (i) that there was an unresolved disagreement between the 
operators as to the scope of Resolution 381 and the terms that were to be included in the 
interconnection agreement pursuant to Resolution 381 –particularly whether it encompassed the 
interconnection rates that were allegedly agreed upon by the operators– and (ii) that IFT’s 
interpretation of Resolution 381 (which resulted in Decree 77) was warranted and appropriate in 
the circumstances. 

Request No.  11. 
Document / 
Category of 
Documents: 

Internal documents and records of communications between Tele Fácil’s 
senior management, directors, shareholders and/or external advisors 
discussing or analyzing any of the following:  

a. Telmex’s draft agreement presented to Tele Fácil on 9 December 
2014 (referenced at ¶ 20)  

b. Telmex’s second draft interconnection agreement presented to Tele 
Fácil on 10 December 2014 (referenced at ¶ 21);  
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c. Tele Fácil’s draft interconnection agreement referred to in ¶ 21 of 
the Memorial;  

d. meeting with the Chief of IFT’s Compliance Unit (referenced at ¶ 
22); 

e. The alleged meeting in mid January 2015 in the office of the IFT 
Chairman to discuss Telmex’s concerns about enforcement of the 
interconnection agreement between Telmex and Tele Fácil 
(referred to at ¶ 23) 

f. The meetings between representatives of Tele Fácil and Telmex 
referenced at ¶ 26 of the Memorial. 

Justifications:  See general justification.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent reasonably believes that the requested documents exist 
and are in the possession, custody or control of the Claimants because they 
would have been prepared and kept in the ordinary course of business 
given the importance attributed to the events surrounding the preparation 
of the documents. 

Objections:  Claimants state that many of the Internal Documents discussing or 
analyzing the draft agreements were prepared by Claimants’ Mexican 
counsel and thus constitute privileged communications under Mexico’s 
Professional Secret Privilege.  These materials are thus excluded from 
production by Article 9(2)(b) of the IBA Rules.   
 
Claimants also assert that information regarding the meeting that occurred 
in mid-January 2015 in the office of the IFT Chairman is in the possession, 
custody, or control of the IFT or has been unlawfully destroyed by the IFT 
because of its failure to comply with the Archive Law and the IFT’s 
Guidelines regarding the preservation of electronic evidence.  Further, 
Claimants have been informed that further evidence of the meeting has 
been prevented from disclosure based on overt acts of intimidation by 
employees or agents of the Respondent, which caused an anticipated 
witness to withdraw his cooperation. 
 
With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 
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Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 
 
As for the Claimants’ assertion that “information” regarding the meeting 
that occurred in mid-January 2015 is in the possession, custody or control 
of the IFT, the Respondent observes that the request is for “internal 
documents” and “records of communications between Tele Fácil’s senior 
management, directors, shareholders and/or external advisors”. These 
documents are not in the possession, custody or control of the IFT. 

Tribunal’s 
decision: 

Denied, subject to the exception mentioned in section II.b, ¶ 22 of 
Procedural Order No. 5. 

 

Request No.  12. 
Document / 
Category of 
Documents: 

Records of communications between Tele Fácil (or any person or entity 
acting on its behalf) and Telmex (or any person or entity acting on its 
behalf) between 26 November 2014 and 8 April 2015 regarding: 

a)  compliance with Resolution 381; 
b) the terms to be included in the interconnection agreement pursuant 

to Resolution 381; 
c) any potential request to IFT to intervene; 
d)  interconnection rates.  

Justifications:  See general justification.  
The requested documents are not in the possession, custody or control of 
the Respondent. 
The Respondent believes that the requested documents exist and are in 
possession custody or control of the Claimants because would have been 
prepared and kept in the ordinary course of business given the importance 
attributed to the events surrounding the preparation of the documents.   

Objections:  With the exception of privileged materials excluded from production, as 
explained, Claimants do not object to Respondent’s Request and will 
produce responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 
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The Respondent further notes that there is no basis for the assertion of 
privilege over records of communications between Tele Facil and Telmex. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 

Domestic court proceedings 

General justification 

The Claimants have submitted a claim for breach of article 1105 based (inter alia) on the alleged 
denial of justice by the Mexican courts (see, for example, SoC, ¶¶ 466 et seq).  
The SoC refers to various domestic legal proceedings initiated by Tele Fácil to challenge the 
measures at the center of this dispute and/or appeal the decisions issued by Mexico’s specialized 
courts. However, the amparo28 proceedings, such as those described in the SoC, are complex legal 
proceedings with different types of appeals.  
A full understanding of Tele Fácil’s legal strategy to seek enforcement of Resolution 381 and 
challenge Decree 77 and Resolution 127 before domestic courts requires knowledge of all legal 
challenges filed by the Claimants (e.g., whether they filed additional appeals other than those 
referred to in the SoC or other forms of legal challenges). 
The Claimants assert that Tele Fácil filed amparos against Decree 77 and Resolution 127, 
respectively. However, it is unclear whether the Claimants have pursued any other legal action, 
such as a civil or commercial complaint against Telmex or other amparos, appeals, annulment 
actions or any other legal recourse to enforce Resolution 381 and challenge Decree 77 and 
Resolution 127. 
The documents are relevant to the case and material to its outcome as they are necessary to the 
defense of the alleged breach of Article 1105. Particularly, to assess the alleged misconduct of IFT 
and the specialized telecommunication courts in Mexico. 
 

Request No.  13. 
Document / 
Category of 
Documents: 

Internal documents and records of communications regarding any legal 
proceeding seeking enforcement of Resolution 381 or challenging Decree 
77 and/or Resolution 127,  
 

                                                             
28  Amparo proceedings are similar to injunctions. 
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This request excludes internal documents and records of communications 
related to amparo proceedings 1381/2015 and 1694/2015 and the related 
appeals.  

Justifications:  See general justification.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested document exists and is in the 
possession, custody or control of the Claimants because it is reasonable to 
assume that Tele Fácil’s legal strategy encompassed other legal 
proceedings to seek enforcement of Resolution 381 and to challenge 
Decree 77 and Resolution 127, respectively.    

Objections:  Claimants state that many of the Internal Documents discussing or 
analyzing any legal proceeding seeking enforcement of Resolution 381 or 
challenging Decree 77 and/or Resolution 127 were prepared by Claimants’ 
Mexican and/or U.S. counsel, and  thus constitute privileged 
communications under Mexican and/or U.S. law.  These materials are thus 
excluded from production pursuant to Article 9(2)(b) of the IBA Rules. 
 
With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 

Request No.  14. 
Document / 
Category of 
Documents: 

Submissions made in any mercantile or civil litigation against Telmex 
regarding the alleged interconnection agreement reached in 2014 upon 
Tele Fácil’s acceptance of Telmex’s Offer. 
 
For further clarity, this request includes the memorial and counter-
memorial (or analogous documents) filed by Tele Fácil and/or Telmex in 
mercantile or civil litigation involving the alleged agreement. 

Justifications:  See general justification.  
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The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested document exists and is in the 
possession, custody or control of the Claimants because it is reasonable to 
assume that Tele Fácil would have pursued civil and/or mercantile action 
against Telmex for breach of the alleged agreement.    

Objections:  Claimants have not pursued mercantile or civil litigation against Telmex.  
Therefore, no such documents are in Claimants’ possession that meet the 
description of Respondent’s Request. 

Reply: The Respondent takes note of the Claimants’ assertion that there are no 
documents falling within this request. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 
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Corporate restructuring 

General justification 

According to the Claimants: 

• On 7 January 2010, Tele Fácil was incorporated by Messrs. Nelson, Blanco and Sacasa. 
The Claimants claim that due to restrictions established in Mexico’s Constitution, Mr. 
Nelson held 40%, Mr. Blanco 9% and Mr. Sacasa 51%. 

• On 11 June 2013, the Mexican constitution was amended and eliminated the restrictions 
on foreign ownership and control in the telecommunications sector.29  

• On 29 March 2016, almost three years after the Constitution was amended and after most 
of the measures at the centre of this dispute occurred, Tele Fácil held a Shareholder’s 
Meeting that records a transfer of shares between Tele Facil’s shareholders.  

The documents filed by the Claimants are not clear on whether the shares were simply transferred 
to Mr. Nelson or whether they were purchased at a price. Indeed, the only documentation provided 
by Tele Fácil is a public deed (“escritura pública”) of 19 April 2016, which states that the 
shareholders concluded share purchase agreements, and a draft version of a document named 
“Shareholder Agreement of Tele Fácil, S.A. de C.V.” (“Convenio de Accionistas”) concluded on 
1st April 2016.30  
The Respondent intends to argue that the timing of the transfer of shares is suspect (it was done 
almost three years after the constitutional reform was concluded and shortly before the submission 
of the NoI) and was done for the purpose of gaining standing to bring a claim on behalf of Tele 
Facil in these proceedings. The Respondent submits that the requested documents are relevant to 
the case and material to its outcome because they will establish whether or not the Claimants 
engaged in subterfuge in order to maximize the damages claim.  
 

Request No.  15. 
Document / 
Category of 
Documents: 

Records of communications between Tele Fácil’s senior management, 
directors, shareholders and/or external advisors discussing any of the 
following: 

• The decision to transfer shares to Messrs. Nelson and Blanco; 
• Amendments to Tele Fácil’s bylaws to allow for the transfer of the 

shares. 
Justifications:  See general justification.  

 
The Respondent is not in possession of the requested documents.  

                                                             
29 SoC ¶ 63. 
30 See C-072, p. 7 ¶ I.1 and C-073, respectively.  
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The Respondent believes that the requested Documents exist considering 
the relevance of the Mexican constitutional amendment and the 
Claimant’s repeated assertions regarding the intended corporate structure. 
Moreover, the documents would have been prepared and kept in the 
ordinary course of business.  

Objections:  Claimants state that many of the communications regarding the transfer of 
shares and amendments to the by-laws were prepared by or directed to 
Claimants’ Mexican and/or U.S. counsel, and thus constitute privileged 
communications under Mexican and/or U.S. law.  These materials are thus 
excluded from production under Article 9(2)(b) of the IBA Rules. 
 
With the exception of privileged materials excluded from production, 
Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 
 
In addition, Claimants reject Respondent’s assertion that “the timing of 
the transfer of shares is suspect (it was done almost three years after the 
constitutional reform was concluded and shortly before the submission of 
the NoI) and was done for the purpose of gaining standing to bring a claim 
on behalf of Tele Fácil in these proceedings.”.  Respondent does not rely 
on the transfer of shares as a basis to support Mr. Nelson’s standing to 
bring claims on behalf of Tele Fácil.  Mr. Nelson possessed sufficient 
control over Tele Fácil well in advance of the transfer of shares to justify 
his ability to claim on behalf of the company. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 
 
In regard to the Claimants’ rejection of the assertion made in the 
justification of this request, the Respondent disagrees that Mr. Nelson 
“possessed sufficient control over Tele Fácil well in advance of the 
transfer of shares”. Mexico intends to elaborate on this point in its 
Counter-Memorial and requires the requested documents to support its 
position.  

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 

Request No.  16. 
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Document / 
Category of 
Documents: 

The concluded version of the “Shareholder Agreement of Tele Fácil, S.A. 
de C.V.” (“Convenio de Accionistas”) executed on 1st April 2016. 

Justifications:  See general justification.  
 
The Respondent is not in possession of the requested document.  
 
The Respondent believes that the requested Document exists and is in the 
Claimants’ possession because a draft version of this document was 
submitted as exhibit C-073.  

Objections:  Claimants do not object to Respondent’s request and will produce the 
requested document. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  17. 
Document / 
Category of 
Documents: 

Copies of the share purchase agreements (“contratos de compraventa”) 
mentioned in the public deed of 19 April 2016 submitted by the Claimants 
as Exhibit C-072. 

Justifications:  See general justification.  
 
The Respondent is not in possession of the requested document.  
 
The Respondent believes that the requested Documents exist and are in 
Claimants’ possession because the public deed submitted by Claimants as 
Exhibit C-072 mentions that during the shareholders’ meeting held on 29 
March 2016 the transfer of shares was supported on share purchase 
agreements (“contratos de compraventa”).  

Objections:  Claimants do not object to Respondent’s request and will produce the 
requested document. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  18. 
Document / 
Category of 
Documents: 

Internal documents discussing the transfer of shares and/or the price paid 
by Mr. Nelson for the additional 20% of the shares.  
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Justifications:  See general justification.  
 
The Respondent is not in possession of the requested documents.  
 
The Respondent believes that the requested Documents exist considering 
the relevance of the transaction and because they would have been kept in 
the ordinary course of business.  

Objections:  With the exception of privileged materials excluded from production, as 
explained, Claimants do not object to Respondent’s Request and will 
produce responsive materials in their possession. 

Reply: See general reply in Section IV. The Respondent maintains that the 
objection based on privilege/legal impediment should be dismissed, inter 
alia, on the grounds that the Claimants: (i) failed to identify the specific 
documents subject to privilege, (ii) failed to provide sufficient information 
to assess the objection under Article 9(2)(b) of the IBA Rules. 

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 

Request No.  19. 
Document / 
Category of 
Documents: 

Documents recording or evidencing the amount paid by Messrs. Nelson 
and Blanco for the additional shares transferred to them on a shareholders’ 
meeting held on 29 March 2016. 

Justifications:  See general justification.  
 
The Respondent is not in possession of the requested documents.  
 
The Respondent believes that the requested Documents exist considering 
the relevance of the transaction and because they would have been kept in 
the regular course of business.  

Objections:  Messrs. Nelson and Blanco did not purchase their additional share 
holdings.  Therefore, no such documents are in Claimants’ possession that 
meet the description of Respondent’s Request. 

Reply: No reply is necessary, as the Claimants have stated that there are no 
documents falling within this request. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

Damages 

Request No.  20. 
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Document / 
Category of 
Documents: 

The damages model used by Dr. Christian Dippon to estimate damages in 
these proceedings in its original file format (e.g., the Excel and Stata 
source models). 

Justifications:  The documents are relevant to the case and material to its outcome because 
they are necessary to the defense to the claim for damages. In particular, 
they are necessary to understand, evaluate and verify the calculations 
performed by the expert. Furthermore, Mexico’s expert has observed that 
some assumptions in the report cannot be fully understood without the 
model (e.g., indirect cost calculation at ¶ 98 and equipment capacity at ¶ 
29) 
 
The Respondent will observe that, pursuant to Article 5(2) of the IBA 
Rules (which apply in this case pursuant to PO 1, section 20.3) the expert 
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be 
provided”. The damages model, in its original file format, constitutes one 
of such documents. 
 
The requested document is not in the possession, custody or control of the 
Respondent. 
 
The Respondent believes that the requested document exists and is in the 
possession, custody or control of the Claimants because it was used by the 
expert to quantify damages in this case.  

Objections:  Claimants do not object to Respondent’s Request and will produce the 
requested model. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  21. 
Document / 
Category of 
Documents: 

All documents relied on by Dr. Christian Dippon in preparation of his 
report, including, but not limited to: 

1. The “Client Data” documents listed in Appendix B (documents 14-
20); 

2. “Industry Information” documents listed in Appendix B 
(documents 32, 33, 36-38, 41, 42); 

3. Notes, minutes and recordings from interviews listed in Appendix 
B (documents 21-31); 
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4. “Country Information” documents listed in Appendix B 
(documents 49-51); 

5. To the extent that they are not included in previous requests, the 
documents containing the Wainhouse Research and Euromonitor 
data referred to at ¶ 32 and footnotes 25, 26 of Mr. Dippon’s report 
and ¶¶ 691-692 of the SoC; 

6. The “Zenofon Written Questions” (See footnote 39 and 41, on 
page 24 of Mr. Dippon’s report); 

7. The “confirmation from several parties in the form of 
memorandums of understanding as well as verbal and written 
agreements” referred to at ¶ 31 of Mr. Dippon’s report. 

8. GLCC data between 2009 and 2016. In particular, mix of free and 
paid, and revenue per minute, as well as revenues. Used as 
benchmark for Business Plan (See ¶ 74, expert report C-010); 

9. Documents containing the data obtained from Future Telecom, 
including but not limited to international traffic by country and 
rates for Mexico (referred to at ¶ 82 of Dr. Dippon’s expert report); 

10. The agreement with MobileTalk-Q referred to at ¶ 55 of Mr. 
Dippon’s expert report and any amendments thereto; 

11. The Memorandum of Understanding between Tele Fácil and 
Future Telecom referred to at ¶ 54 and fn 49 of Mr. Dippon’s 
expert report and any amendments thereto; 

12. Any other document relied upon by Dr. Dippon not included as an 
annex to his expert report or submitted by the Claimants as exhibits 
to their SoC. 

Justifications:  The Respondent submits that all the documents relied on by the Claimants’ 
experts are ipso facto relevant to the case and material to its outcome. They 
are necessary to properly understand, evaluate and corroborate assertions 
made in the expert report and the expert’s assessment of damages.   
 
Moreover, pursuant to Article 5(2) of the IBA Rules (which apply in this 
case as per section 20.3 of Procedural Order No. 1) the expert reports shall 
contain inter alia: the “[d]ocuments on which the Party-Appointed Expert 
relies that have not already been submitted shall be provided”. This 
includes all the documents listed in Appendix B entitled “Documents 
Relied Upon”.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
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The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants object to the request for “notes, minutes and recordings from 
interviews listed in Appendix B” to the extent such request encompass 
materials covered by the attorney work product doctrine under U.S. law 
which protects against the disclosure of the mental impressions, 
conclusions, and opinions of attorneys for interviews conducted in 
anticipation of or during litigation.  
    
Claimants further object to the production of the Wainhouse Research and 
Euromonitor reports because the reports are subject to U.S. Copyright 
protections and are available in the public domain.  It would be unduly 
burdensome under Article 9(2)(b) and a violation of Article 3(3)(c) of the 
IBA Rules to require Claimants to procure a copy of the report for 
Respondent’s use when the reports may be purchased by the Respondent 
directly.  
 
Claimants do not object to the balance of Respondent’s Request and 
subject to these objections, Claimants will produce the documents in the 
numbered list that it has not already produced with the Statement of Claim, 
as well as any other materials that Dr. Dippon relied upon in the 
preparation of his report. 

Reply: The Respondent will start by pointing out that the vast majority of the 
documents covered in this request are listed in Appendix B to Dr. 
Dippon’s expert report entitled “DOCUMENTS RELIED UPON”. 
 
The Respondent will also observe that the Claimants’ experts are required, 
under Article 5(2)(e) of the IBA Rules, to submit all the documents on 
which they relied.  

Article 5 Party-Appointed Experts 

[...]  

2. The Expert Report shall contain: 

[...]  

(e)  his or her expert opinions and conclusions, including a 
description of the methods, evidence and information 
used in arriving at the conclusions. Documents on 
which the Party-Appointed Expert relies that have not 
already been submitted shall be provided; 

[...] [Emphasis added] 
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The Respondent’s request for “notes, minutes and recordings from 
interviews listed in Appendix B” is, therefore, entirely appropriate. 
Moreover, the Claimants cannot, with a straight face, claim privilege over 
documents that were provided or obtained by its experts and relied upon 
in the preparation of their respective reports. As a matter fairness, if the 
documents/information were available to the Claimants’ expert they 
should be made available Respondent’s expert.  
 
The documents from Wainhouse Research and Euromonitor are also listed 
in “Appendix B: Documents Relied Upon” and thus covered by the 
requirement of Article 5(2)(e) of the IBA Rules. Furthermore, it would be 
overly onerous for the Respondent to find and purchase the documents that 
Dr. Dippon relied upon simply to corroborate the assertions made in the 
expert report in relation to these documents.  

Tribunal’s 
decision: 

Granted except for documents deemed privileged according to the 
standard set by the Tribunal in Section II.b., ¶¶ 19-20 of Procedural Order 
No. 5. 

 
 
 

Request No.  22. 
Document / 
Category of 
Documents: 

 Damages models used by Dr. Elisa Mariscal to estimate amount of 
damages in its original file format.  
 
This request includes the damages model as well as the econometric model 
(or models) used to extrapolate trends from the U.S. to Mexico.  

Justifications:  The documents are relevant to the case and material to its outcome because 
they are necessary to understand and evaluate the Claimants’ expert report, 
in particular, the calculations performed by the expert. Moreover, some of 
the assumptions used in the damages calculations cannot be determined 
without the model, e.g., parameter “C” (¶123 of Ms. Mariscal’s report) 
and the implication of the soft ramp-up of traffic (See ¶129, C-011), which 
has not been used nor explained in previous formulas or tables. 
 
The Respondent will observe that, pursuant to Article 5(2) of the IBA 
Rules (which apply in this case pursuant to PO 1, section 20.3) the expert 
reports shall contain inter alia: the “[d]ocuments on which the Party-
Appointed Expert relies that have not already been submitted shall be 
provided”. The damages model, in its original file format, constitutes one 
of such documents. 
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The requested document is not in the possession, custody or control of the 
Respondent. 
 
The Respondent believes that the requested document exists and is in the 
possession, custody or control of the Claimants because it was used by the 
expert to quantify damages in this case. 

Objections:  Claimants do not object to Respondent’s Request and will produce the 
requested models. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  23. 
Document / 
Category of 
Documents: 

Model used to calculate market share in Table 10 in its original file format. 

Justifications:  The requested document is relevant and material to the outcome of the 
case. It is needed by Mexico’s expert to corroborate Ms. Mariscal’s 
calculations, understand the assumptions used in such calculations and 
how it relates to the rest of the damages hypothesis.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. (See ¶132 expert report C-011) 

Objections:  Claimants do not object to Respondent’s Response and will produce the 
requested model. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  24. 
Document / 
Category of 
Documents: 

All documents relied on by Dr. Elisa Mariscal in her report, including, but 
not limited to: 

1. Documents containing the examples of successful tandem 
providers referred to at ¶ 17 of Dr. Mariscal’s report; 
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2. Document(s) containing Tele Facil’s proposal indicating that the 
negotiable share was expected to fall between 20-25% (¶ 112-114) 

3. The data series, documents and models from IFT cited in the 
Bibliography and Data Sources sections in Dr. Mariscal’s expert 
report; 

4. IFT data on net-call recipients (NCR) referred to at ¶ 97 and 
footnote 14.  

5. The Interconnection technical layout for Tele Fácil as assumed by 
expert report C-011.  

6. Tele Fácil's proposal indicating that the negotiable share was 
expected to be within 20%-25% which serves as the basis for 
calibrating the model (See ¶112-114, Dr. Mariscal’s expert report).  

7. List of successful tandem providers, referred as “several successful 
tandem providers” without naming any (See ¶ 17, Dr. Mariscal’s 
expert report). 

Justifications:  The Respondent submits that all the documents relied on by the Claimants’ 
experts are ipso facto relevant to the case and material to its outcome. They 
are necessary to properly understand, evaluate and corroborate assertions 
made in the expert report and the expert’s assessment of damages. 
 
Moreover, pursuant to Article 5(2) of the IBA Rules (which apply in this 
case pursuant to PO 1, section 20.3) the expert reports shall contain inter 
alia: the “Documents on which the Party-Appointed Expert relies that 
have not already been submitted shall be provided”.  
 
The Respondent further submits that it is entitled to provide its expert with 
the same information that was provided to the Claimants’ expert to ensure 
that both reports are in equal footing. 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants do not object to Respondent’s Request and will produce the 
documents in the numbered list and any other materials that Dr. Mariscal 
intends to discuss at the hearing in this matter. 

Reply: The Respondent will only observe that if Dr. Mariscal intends to discuss 
“any other materials” at the hearing, she (or the Claimants) should have 
submitted them as annexes to her report (or as exhibits to the Claimants’ 
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pleadings). The Respondent will strenuously object to any discussion of 
any evidence not in the record, even if the evidence has been produced in 
response to a request for documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  25. 
Document / 
Category of 
Documents: 

Records of communications, draft proposals, MoU’s and concluded 
agreements between Tele Fácil and other operators (including Telefonica) 
regarding the negotiations referred to at ¶ 127 of Dr. Mariscal’s expert 
report. 

Justifications:  The requested documents are relevant to the case and material to its 
outcome. They are required by Mexico’s damages expert to evaluate the 
estimated demand for Competitive Tandem Services and the viability of 
the project (see ¶ 127 of Dr. Mariscal’s expert report).  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants do not object to Respondent’s Request and will produce 
responsive materials in their possession. 
 
Additionally, Claimants refute any suggestion or implication that Dr. 
Mariscal’s conclusions are premised on the existence of 
“communications, draft proposals, MoU’s and concluded agreements 
between Tele Fácil and other operators.” 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  26. 
Document / 
Category of 
Documents: 

Invoices and inventory with cost details of the equipment purchased by 
Tele Fácil switching facilities in Mexico City, Guadalajara and Monterrey 
(planned and actually installed). 

Justifications:  The documents are relevant to the case and material to its outcome. The 
Claimant asserts that it had made significant efforts to commence 
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operations in Mexico, including “investing in necessary switching and 
other equipment” (¶ 106 of the SoC) 
 
The documents are required by Mexico’s expert to determine the amount 
invested, Tele Fácil’s expenditure requirements (actual and planned) as 
well as to assess the equipment’s’ sufficiency for the proposed business 
operations. 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they would 
have been kept in the regular course of business. 

Objections:  Claimants do not object to Respondent’s Request will produce responsive 
documents in their possession. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  27. 
Document / 
Category of 
Documents: 

Draft and final interconnection agreements, including Memoranda of 
Understanding, letters of intent or like documents, between Tele Fácil and 
other operators aside from Telmex. 

Justifications:  According to the SoC (¶106) Tele Fácil had entered negotiations to 
interconnect with other relevant carriers in Mexico. Dr. Mariscal’s expert 
report also refers to this alleged fact at ¶¶ 89 and 127 of her report.  
 
The requested documents are relevant to the case and material to its 
outcome as the Respondent intends to challenge the Claimants’ contention 
that it was or would have been ready to commence operations shortly after 
the interconnection dispute with Telmex was resolved.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because the Claimants 
have alluded to interconnection negotiations with other operators (see 
references above). 

Objections:  Claimants do not object to Respondent’s Request and will produce 
responsive documents in their possession. 
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Claimants refute, however, any suggestion that the status of draft and final 
interconnection agreements between Tele Fácil and other operators aside 
from Telmex is indicative of Tele Fácil’s ability to commence operations 
shortly after the interconnection dispute with Telmex was resolved 
because the process of obtaining interconnection from carriers other than 
Telmex could be completed rapidly by opting into the terms and 
conditions contained in a preexisting interconnection agreement.  
Therefore, it was not necessary for Tele Fácil to have expended the same 
level of effort on obtaining interconnection agreements from carriers other 
than Telmex. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  28. 
Document / 
Category of 
Documents: 

Full interconnection agreement with Nextel with interconnection rates 
(i.e., prices). 

Justifications:  The documents are relevant to the case and material to its outcome. The 
Claimants have relied on the existence of an interconnection agreement 
with Nextel (submitted as Exhibit C-032) to contend inter alia that Tele 
Fácil was ready and able to commence operations (e.g., ¶ 106). However, 
the agreement provided as Exhibit C-032 is incomplete as it does not 
specify the interconnection rates (i.e., prices) which is a crucial element of 
an interconnection agreement.  Price information is necessary in order to 
determine interconnection costs (Nextel presumably would have charged 
a fee for the service of delivering Tele Fácil’s traffic to Telmex), a major 
cost component in any assessment of damages. 
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants object to Respondent’s Request, pursuant to Article 3(3)(c) of 
the IBA Rules, on the basis that the interconnection agreement with Nextel 
has already been provided by Claimants as Exhibit C-032. 
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Claimants do not object to the balance of Respondent’s request and will 
produce the additional documents containing the rates. 

Reply: As noted in the justification, no interconnection agreement is complete 
without an agreement on rates. Exhibit C-032 does not include 
interconnection rates. Instead, it states that “NEXTEL and TELE FACIL 
agree that the corresponding rates will be negotiated and agreed upon at a 
later time.” (See Annex A on p. 35). This additional agreement on rates is 
an integral part of the interconnection agreement (i.e., Exhibit C-032).  
 
To be clear, the Respondent is requesting the full agreement with Nextel, 
including any subsequent agreement on interconnection rates struck 
between Nextel and Tele Fácil.  

Tribunal’s 
decision: 

Granted.  
 
The Tribunal takes note that the interconnection agreement with Nextel 
has already been provided by Claimants as Exhibit C-032. Claimant shall 
provide Respondent with the interconnection rates of Exhibit 0-032 as 
well as any subsequent agreement on interconnection rates struck between 
Nextel and Tele Fácil. 
 

 
 
 

Request No.  29. 
Document / 
Category of 
Documents: 

Long-term contracts with “various vendors” related to Tele Fácil’s  
divestiture/exit/salvage efforts referred to at ¶ 25 of Mr. Dippon´s report. 

Justifications:  The requested documents are relevant to the case and material to its 
outcome as they are necessary to determine the amount of revenue arising 
from the divestiture.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants do not object to Respondent’s Request and will produce 
responsive documents in their possession. 
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Additionally, Claimants observe that the request for contracts with 
vendors referred to in Request No. 29 is subsumed within those requested 
in Request No. 31. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 
 
The Respondent will observe, however, that request 29 is not necessarily 
subsumed in request 31. Request 29 is for contracts related to Tele Facil’s 
divestiture efforts, whereas Request 31 is concerned with invoices and 
contracts related to the installation of equipment, rent of facilities, payroll 
and any other incurred costs related to the commencement of operations 
in Mexico City, Guadalajara and Monterrey.  
 
If there are any documents that are responsive to Request 29 and Request 
31, the Respondent respectfully requests that those documents be 
identified and included in the response to Request 29. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  30. 
Document / 
Category of 
Documents: 

Records of communications between the “various vendors” referred to at 
¶ 25 of Mr. Dippon’s report with which Tele Fácil had allegedly entered 
into long-term contracts. 

Justifications:  Same justification as previous request.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants do not object to Respondent’s Request and will produce 
responsive documents in their possession. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  31. 
Document / 
Category of 
Documents: 

Invoices and contracts related to the installation of equipment, rent of 
facilities, payroll and any other incurred costs related to the 
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commencement of operations in Mexico City, Guadalajara and Monterrey, 
between the 17 May 2013 and 15 January 2015. 

Justifications:  The requested documents are relevant to the case and material to its 
outcome as they will be used by Mexico’s damages expert to estimate 
costs for its alternative valuation.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
 
The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants do not object to Respondent’s Request and will produce 
responsive documents in their possession. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 

 

Request No.  32. 
Document / 
Category of 
Documents: 

Records of communications between Tele Facil or any of its shareholders 
(or any person or entity on their behalf) and the following companies 
identified in Mr. Dippon’s expert report regarding business opportunities 
with Tele Fácil in Mexico: 

a) Zenofón; 
b) No Cost Conferencing; 
c) SIP Meeting; 
d) Alpine Audio Now; 
e) FreeConferenceCall 
f) redIt; 
g) Future Telecom. 

Justifications:  The requested documents are relevant to the case and material to its 
outcome. The Claimant relies on alleged negotiations and planned 
business dealings with the aforementioned companies to buttress their 
claim for damages. Several statements as to the expectations and/or 
intentions of those entities have been included in Dr. Dippon’s expert 
report (e.g., ¶¶ 41-50). The requested documents are required to 
corroborate/challenge these assertions.  
 
The requested documents are not in the possession, custody or control of 
the Respondent. 
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The Respondent believes that the requested documents exists and are in 
the possession, custody or control of the Claimants because they are 
referred to in the expert report. 

Objections:  Claimants do not object to Respondent’s request and will produce 
responsive documents in their possession. 

Reply: No reply is necessary, as the Claimants have agreed to produce the 
requested documents. 

Tribunal’s 
decision: 

Considering Respondent’s Reply, no decision from the Tribunal is 
required. 
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