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PROCEEDLNGS

PRESI DENT VEEDER: Good norni ng, | adies and
gentl emen. There are sone new faces around the table. |
t hi nk you know very well, to ny left, Professor M chae
Rei sman. Margrete Stevens, Sam Wrdsworth are the sane,
WIIl and nyself are here, and we al so have Jose Antonio
Ri vas, who is hel ping us today from | CSID.

You seem to have swapped places fromlast tine,
as | recall, but if we can just run through the
representations, starting with you, M. Dugan.

MR. DUGAN:. Certainly. M nanme is Christopher
Dugan. |I'mwth the law firm of Paul, Hastings, and |I'm
here on behalf of the claimnt, Methanex Corporation. To
my left are two col |l eagues of mne from Paul, Hastings:
Qui sai ra Whitney and Al exander Koff. And behind nme are
representatives of Methanex itself: M. Janes Emrerton
who is the general counsel; M. MacDonald, who is a
senior officer; M. Wayne Wight, who is in the
Washi ngton office. And two nmenbers of the |aw firm of
Grey, Clark, Shih of Toronto and Otawa: M. Peter Clark
and M. Gordon LaFortune.

PRESI DENT VEEDER: Thank you very nmuch.

If we can turn to the USA, is it you, M.

Cl odfelter, who will do the introductions?



MR. CLODFELTER: It is, M. President. Again,
|"'m Mark Cl odfelter, Assistant Legal Adviser for
I nternational Clainms and I nvestnent Disputes in the
O fice of the Legal Adviser at the State Departnent. And
to ny right is Bart Legum who is chief of the NAFTA
Arbitration Division of that office, and a nunber of
menbers fromthat team including Andrea Menaker, David
Pawl ak, Jen Toole, and Mark McNeill.

There are al so various observers and
representatives fromthe Canadian and California
governnments present, and I'Il let themintroduce
t hensel ves--1"msorry, the United States Governnent and
the California governnment present.

PRESI DENT VEEDER: Wbuld you like to introduce
your sel ves?

[ I ntroductions inaudible, off mcrophone.]

PRESI DENT VEEDER: Thank you very much.

Are Canada and Mexico here?

[ No response. ]

PRESI DENT VEEDER: | take it they're not.

Well, the agenda we propose for today's nmeeting
is really to start with the procedural matter raised
originally in the partial award in paragraph 168, page

70, with which you're very famliar. W'd |like to wap



into that the questions that have arisen under the |BA
rul es and our powers to order production of docunents
both fromnon-parties and, it appears, non-parties [sic];
and al so the questions that have arisen under Article
1782.

What we'd invite the parties to do is to add to
t he subm ssions which they have made in witing earlier
this year, ending with the subm ssions from Met hanex
whi ch we received on Friday. We'd invite Methanex to
start and then for the USA to respond, and then we nmay
pause to see where we've got to.

We don't anticipate at the nonment that you would
need nore than about 45 mnutes. W're not putting a
time limt on you. |If you need |onger, please say so.
It's just that what we would like to do is to get through
the first part of the neeting this norning to give us a
chance to deliberate during the lunch break, and then to
come back at 2 o'clock or 2:30 with sone sort of idea
we'd i ke to discuss with you as to how we best see these
pr oceedi ngs should go forward.

There are other mnor itens we have to raise,
but for the nonent, let's | eave those outside. | think
|"ve deal with the nost inportant things in the itens

| "ve just |isted.



Now, is that satisfactory from Met hanex's
per spective?

MR. DUGAN:. Yes, that's satisfactory. Wuld you
prefer to go through it issue by issue rather than to go
t hrough it--

PRESI DENT VEEDER: It's entirely up to you. W
see the future procedure as intertwined a little bit with
1782 and sone with the docunentary and evidenti al
requests that you' ve made. But is entirely how you--you
present it however you want, but certainly present al
the material on the issues that you want to raise. Then
we'll turn the floor over to the USA, and we'll give you
a chance to reply as well to each other.

MR. DUGAN: Certainly.

PRESI DENT VEEDER: Subject to that, is that
satisfactory as a procedure for the USA?

MR. CLODFELTER: Yes.

PRESI DENT VEEDER: Well, let's start with
Met hanex. M. Dugan?

MR. DUGAN: Thank you very nmuch. | don't think
that I will be taking that much tinme. | think that the
subm ssions that we made in the second anended cl ai m and
the evidence that we subm tted on January 30th and in our

nmost recent subm ssion cover the issues as adequately and



as thoroughly as we can. But if | could, I'd just |ike
to go over a few highlights and try to put this case in a
proper context.

As | think we've tried to set forth and convince
the Tribunal, and | think as | said at the last hearing a
year and a half ago, we view this as a fairly ordinary
case, fairly ordinary type of international dispute. It
i nvol ves a garden variety transgression which is sinply
econom c protectionism Econom c protectionismrears its
ugly head in a nunber of different contexts. It is
certainly a staple of the international |egal system as
it has developed in the last 50 years. But just as
inportantly, it's a staple of various federal systens as
well. It comes up repeatedly in the jurisprudence of the
European Union. It cones up repeatedly in the
jurisprudence of Canada, which is a federal state. And,
of course, it conmes up repeatedly in the jurisprudence of
the United States as well.

And, sinply put, it's a question of the
i nevitable tendency of |ocal political powers to try to
arrange things economcally so that they benefit their
own constituents, to the detrinent of conpetitors who

have no or, rather, a lesser voice in the political



process and who are |less able to influence the political
process to their own benefit.

This is a problemthat has plagued federal
systens for hundreds of years. |It's a problemthat has
pl agued the international systemfor centuries. And it's
a problemthat both federal systenms and the international
system have attenpted to address in the |ast 50 years.

And, again, we view this dispute as firmy
within the mainstream of that jurisprudence. What
Met hanex all eges here is quite sinple. W start with the
United States ethanol industry, which is one of the nost
heavily protected, heavily subsidized industries in the
United States. | think the evidence is quite clear that
it owes its very existence to governnment support. But
for federal governnment support, but for |ocal governnent
support, it would not exist.

And in a free market, on a |level playing field,
et hanol cannot conpete. It only wins market share when
it is successful in convincing governments to give them
mar ket breaks they woul d otherw se not have.

And, again, what Methanex alleges here is that's
preci sely what happened in California, that the United
States ethanol industry took advantage of these very

m nor | eaks of MIBE to create an atnosphere in California
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where they could ran through a political change to the
benefit of the U S. ethanol industry, also to the benefit
of an in-State California ethanol industry, and to the
detrinment of ethanol's conpetitors, including producers
of MIBE and met hanol .

Now, the purported justification for this was
envi ronmental --not health, environnental, that the
presence of MIBE in a very small nunber of drinking water
supplies justified the State of California to single out
and ban MIBE and then | ater to ban nethanol.

Cbvi ously, Methanex's position is that the
purported justification does not survive scientific
scrutiny, it's a pretense, and that what was happeni ng
here was that the ethanol industry was creating the
political conditions, both before and during the tinme of
the ban, in order to pronote itself and in order to seize
mar ket share in California fromits conpetitors,
producers of nethanol and Met hanex.

So, again, we don't view this as any type of
exceptional proceeding that will sonehow result in
circunscribing the sovereignty of any governnent, either
California or the United States. W believe that this
case can be resolved in accordance with the principles of

| aw t hat have been devel oped over the years by the



i nternational system and by various federal systens to
cope with the problenms of econom c protectionism And we
believe that this is an area of |aw where the | egal
principles that should guide Tribunals are actually quite
wel | devel oped. This has been a problemfor so long in
so many different contexts that the body of jurisprudence
taken as a whole is fairly extensively established. And
we urge the Tribunal to draw on that body of
jurisprudence, both international and nunicipal, in order
to ascertain the standards that should be applied to
resolve this case of econom c protectionism

Economi c protectionismby its nature is
di scrim nation, and we think the heart of our case is
this concept of discrimnation, that California was
discrimnating. It was discrimnating in favor of the
et hanol industry and it was discrimnating, by the sane
t oken, agai nst ethanol's conpetitors.

And, again, as we tried to make clear in our
subm ssion, we view those as different sides of the sane
coin. To discrimnate in favor of one conpetitor by
definition di sadvantages anot her conpetitor. W think
there's al so anple evidence in the record that California
was very nuch aware of the detrinental inpact that these

regul ati ons woul d have on net hanol producers. The

1



meeting with Senator Burton nade that clear, and the
decision of California in 1999 and 2000 to ban nmet hanol
as well as MIBE, another potential conpetitor to ethanol,
again makes it clear that California knew exactly what it
was doing and it knew precisely what the detrinental

i npact of this ban would be and upon whomit would fall.

Now, in terns of the procedural issues today,
the two nost inportant, | believe, for Methanex are,
first of all, the scope of the future proceedi ng and,
secondly, the need to obtain additional evidence. As we
set forth at considerable length in the second amended
claim we believe that, for the Tribunal to make a
reasoned determ nation with respect to the existence of
i nperm ssible intent here, it has to look at all the
facts, all the circunstances that are presented in this
case; that there's no rational basis for picking and
choosi ng.

And we set forth, again, | think the very well-
devel oped principles and procedures of both international
| aw and muni ci pal |aw that, when dealing with a question
of inmperm ssible intent, the normal nethod of reaching
that determ nation is inferential. It is to |ook at all
the facts and circunstances, |look at all the relevant

facts and circunstances, the conduct of the vari ous



actors, the background of the proceeding, the context in
whi ch a decision is made, the justification for a
particul ar decision, the purported rationale. All of
those factors are relevant to a determnation as to
whet her or not there is inpermssible intent; that the
totality nust be exam ned; and that if a Tribunal | ooks
at anything less than the totality of the circunstances
presented, it's not | ooking at enough, it's not wei ghing
enough.

Now, in this case, we have a difference of
opi nion between the United States and Met hanex as to
preci sely which issues should be evaluated by the
Tri bunal at the upcom ng evidential hearing, and it's
Met hanex's position that all the issues raised by
Met hanex in its second anended clai mnust be consi dered

by the Tribunal in order for it to reach a fair deci sion.

And | guess two generic, two broad categories of

facts or issues | think are at issue. The first is the
purported scientific justification for the ban of MIBE
and then nmethanol, the UC-Davis report. Methanex's
position is that there is no valid scientific basis for
it, that other institutions that have exam ned this
problem including in particular the European Union, have

not reached the sane conclusion that California did, nor

13
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did the U K., nor did Germany, nor did Finland. And we
submt that the reason for that is that the scientific
evi dence supporting an MIBE ban is very, very weak; and
that but for the existence of the United States ethanol
i ndustry and the pressures that it created, the political
pressures that it created, both at the grass-roots | evel
and in the governor's office, there would not have been
an MIBE ban; and that once the Tribunal scrutinizes the
scientific justification for the MIBE ban, it will see
that it sinply doesn't hold up, especially when conpared,
as | said, to the actions of other institutions that have
refused to ban MIBE

Secondly, we think it's entirely appropriate for
the Tribunal to conpare the intended purpose of the MIBE
ban and the nethanol ban with the problemthat it was
meant to solve. And the problemthat this was neant to
sol ve was the presence in trace amounts in a very snal
nunmber of drinking water sources of MIBE. And the cause
of the problem was--as even the State of California
admtted in promulgating the executive order, the cause
of this problem was | eaking underground storage tanks
mai nly and, in addition, the use of highly polluting two-
cycl e engines on drinking water reservoirs. Those were

t he causes of the problem Those were the forces, the
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factors that resulted in the presence of MIBE in the--in,
again, in a very small nunber of drinking water sources.

Now, it's Methanex's position that if that was
the problem then the appropriate solution was to address
t hose two issues, was to address the |eaking gasoline
tanks and was to address the use of two-stroke engines,
pol I uti ng two-stroke engi nes on drinking water
reservoirs. And that was by far the npbst appropriate way
of dealing with this problem And, in fact, that is what
California has done.

In the intervening years since the ban was
promul gated, the polluting two-stroke engi nes have been
banned from nost drinking water reservoirs, and the
result has been a dramatic decline in the presence of
MIBE i n surface water sources of water. That problem has
been virtually sol ved.

Secondly, as was known at the tinme when Governor
Davi s promul gated the executive order, a bare majority of
California'"s underground gasoline storage tanks were in
conpliance with applicable federal and California
regul ations. There was a | ong-del ayed programto bring
theminto conpliance, and many agencies, including
California agencies thensel ves, recognized that if the

under ground storage tank conpliance program were
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ri gorously enforced, that the incidence of MIBE | eaks
into the water woul d decrease dramatically. And that's
preci sely what has happened.

The MIBE problemin California is onits way to
di sappeari ng because the two governnment neasures that
were nost suited to correct the problem-cleaning up the
reservoirs and enforcing the laws with respect to the
tanks--are finally being inplenented effectively. And
the problemis virtually di sappearing.

Now, if those are the two nost effective
remedi es, why did California single out, first, MIBE and
t hen met hanol and ban then? It didn't solve the problem
It didn't solve the problem of | eaking underground
storage tanks. It didn't solve the problem of pollution
on drinking water reservoirs. It certainly didn't solve
the problem of all these other pollutants that are
getting into drinking water sources. And | think--1 know
we included in our statenent, in our second anmended cl aim
the list of the nost serious pollutants that have showed
up in California drinking water, and MIBE was not anong
them Benzene ranked much higher. Benzene cones from
preci sely the same source: | eaking gasoline storage

t anks.
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And why was it that MIBE was singled out and not
benzene? Both are conmponents of gasoline. One actually
is a known and acknow edged carci nogen. That's benzene,
not MIBE. And yet the State acted only with respect to
MT'BE.

We submit that the reason why it did was because
of the political pressures that had been created by the
U.S. ethanol industry to create a market for ethanol in
California where none existed prior to that.

So we think that it's inperative for the
Tri bunal to consider that evidence. Ws this neasure
enacted by California actually suitable, rational for its
i ntended purpose? And if it wasn't, isn't the only
i nference that can be drawn fromthat |ack of suitability
an inference that there was an inproper notive at work
behi nd the scenes here?

We just don't see how the Tribunal can nmake a
reasoned determ nation on the existence of an illicit
nmotive unless it carefully considers those facts, the
facts as to the purpose of the ban and the suitability of
the neasures to deal with the problem

So | think those are the two scope issues, and
t hey obviously make up nuch of the evidence that we

submtted on January 30th that we think it's inportant



for the Tribunal to consider. |It's nore than inportant.
We think as a matter of fairness and due process for the
Tribunal to make a decision with respect to intent, it
must consi der those types of circunstances.

Now, the test that the Tribunal has set forth
and that Methanex nmust nmeet, which is to show the intent
of California, puts Methanex at a peculiar disadvantage
because, in contrast to a test that would | ook at the
di sparate inmpact of the California neasures, for exanple,
a test that focuses on the intent of the actor
necessarily is going to be prem sed on evidence that, for
the nost part, is within the control of the California
agencies. Methanex has no access to this evidence.

Met hanex has no access to, for exanple, the internal
docunents of the California EPA, which at one point

vi gorously opposed an MIBE ban. It has no access to the
docurments of the office of the governor of California
whi ch m ght indicate what political factors went into

t hat deci si on.

These types of evidence are outside of
Met hanex's control, and yet it is this type of evidence
t hat Met hanex needs to obtain access to in order to

prove, in order to make out its intent case.

18
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Now, | started off by saying that usually intent
is an inference that's drawn fromthe totality of
circunstances, fromthe circunstantial evidence that's
avai l able with respect to any particul ar decision. And
that normally is the case, and Methanex firmy believes
that the totality of the circunstances nust be exam ned
her e.

But one of the purposes of why we have requested
additional evidence is that it's entirely possible that
this additional evidence will supply directly evidence of
an inmperm ssible intent. It's unusual in a case dealing
with inmperm ssible intent to find that type of direct
evi dence because it's unusual for actors who act in a
manner that violates sone type of |legal stricture to
| eave any type of detail or cogent record of the actions
that they are taking. But not always. |In sone cases it
does happen.

| think the npst notorious exanple for purposes
of this Tribunal is the evidence that canme forth in the
S.D. Meyers case, which, again, was a case involving
econom ¢ protectionism That was the case that involved
the renedi ati on of PCB waste, and there was a U. S.
conpany that had, | think, a fairly clear conparative

advant age, conparative econom ¢ advantage in di sposing of



this waste because of its |ong experience and because of
its geographic proximty to certain PCB waste in Canada.
And the Governnment of Canada was approached by the U S.
conpany's Canadi an conpetitor, which was fromthe western
part of Canada, and the Governnent of Canada agreed to
protect it. It agreed to inpose a ban on the export of
PCB waste from Ontario to the United States so that the
Canadi an conpetitor of the American conpany could gain a
foothold in the market, could conpete effectively. And
the evidence in that case, which was the internal
correspondence of various departnments of the Governnent
of Canada, showed that clearly.

There was one particularly daming piece of
evi dence that said we ought not to put this agreenment in
writing, and the agreenment that this particular mnister
or sub-m nister was tal king about was an agreenent to
protect the Canadi an conpetitor.

That's the type of additional evidence, direct
evi dence, that Methanex is looking for in part fromthe
State of California and fromthe various agencies in
California. And, again, this type of evidence, evidence
that would fairly conclusively prove the existence of an
i mper m ssi bl e econom c notivate in enacting the ban, is

not within Methanex's control. And so as a matter of



sinple justice, having articulated this test that intent
is the controlling |l egal issue here, it seens that as a
matter of fairness, the Tribunal should all ow Methanex
the opportunity to obtain this type of additional
evidence, particularly in California, but also fromthe
ot her actors who are involved--ADM Regent, M. Vind,
peopl e who were players in this dram.

Af f ordi ng Met hanex that opportunity will be the
fairest way of approaching this and will also be the best
way of establishing and devel oping the record for this
the Tribunal to act upon.

When Tribunals make deci sions, any type of
Tri bunal , based on inferential--based on inferences,
based on circunstances, the decision is usually not as
strong as a decision that's based on direct evidence.
| " mnot aware of any dispute with the S.D. Meyers
conclusion, the conclusion of that Tribunal, that there
was econom c protectionismat work here. The case has
been hotly disputed on procedural grounds, but because of
t he existence of that direct evidence, no one disputes
t he essential conclusion there, that there was
i nperm ssible econom ¢ protectioni sm

And Met hanex, because obviously it firmy

bel i eves that that's what happened here, also believes



that if it's afforded the opportunity to obtain that type
of evidence, the record of econom c protectionism the
record of inproper discrimnation could be vastly

strengt hened, and that the record for decision for this
Tri bunal could be vastly strengthened. And it is for

t hose reasons that it believes that obtaining this
evidence is particularly critical.

Now, the final point with respect to that is
that putting aside for a second the question of whether
this is the type of Tribunal that falls within the anbit
of Section 1782, which | think is npst properly a
decision for a U S. court which has to interpret its own
statute and act upon it, the United States argued | ong
and hard for Washington, D.C., as the situs for this
arbitration and, by inplication, for the use of United
States arbitration |law as the |lex arbitri here. This has
been an el enent of the lex arbitri for quite sonme tine.
The idea that the courts of the United States woul d
af ford assistance to Treaty Tribunals has |ong been a

part of U S. law. And that's what Methanex believes this

Tribunal is. |It's a Treaty Tribunal. 1It's created by
statute and international agreement. It's not a private
international contract. [It's something nuch, nuch

di fferent. And in these circunstances, we believe it's
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al ways been clear that U S. courts can give aid and
assi stance to proceedi ngs before such Tribunal s.

The United States insisted, successfully, on the
sel ection of Washington, D.C., and the United States as
the situs for this arbitration. Again, as a matter of
f oreseeabl e consequences and fairness, they ought to |ive
within the consequences of that, that the United States
is one of the jurisdictions that's nost hospitable to
allowing parties before a relevant international Tribunal
to use the various vehicles available in the United
States judicial systemto obtain additional evidence.

It would be, Methanex submts, extrenmely unusua
if in a case hinging on intent there were these avail able
procedures out there that were known to the parties and
the parties were not allowed to us themto find the type
of evidence that they need in order to prove their case.

So, for all those reasons, Methanex believes
it's very, very inportant to allow this additional
evi dence gathering to proceed.

Now, finally, there's a fairly significant
di fference between the proposed schedul es of the United
St at es and Met hanex, and the United States envisions
consi derable nore briefing in this case. Methanex's

position is that the case has been--for a variety of very



justifiable reasons, including Methanex's own amendnent,
the case has been in existence for quite sonme tine.
Met hanex is the claimant here. I1t's not a governnent.
It doesn't have the resources of the various governments
here. Methanex believes that the nost appropriate way of
dealing with this case expeditiously in order to fulfill
the prom ses of international arbitration is to proceed
as expeditiously as possible to the nerits of the case,
to the full merits of the case, to accord the parties an
opportunity to obtain additional evidence and then to
have a hearing on the nerits of the case once the
evidence is in, once additional w tness statenents have
been prepared, including rebuttal witness statenents, and
then sinply proceed with the hearing that will be
necessary in one way or another here.

It clearly would not be efficient to carve up
the issues in this case and have sonme type of sequenti al
proceedi ng. The procedure that offers the nost

econom cal and fastest resolution, again, is to have a

period of discovery that covers all issues and then to
have a hearing that covers all issues. At that point the
Tribunal will be in a position to rule on both the

jurisdictional issues that it joined to the nerits of the

case and all the other issues that Methanex believes are
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relevant to the ultimte disposition of, again, what
Met hanex believes is a garden variety claimof economc
pr ot ecti on.

And so for that reason we set forth a fairly
anmbi ti ous schedule in the response that we submtted | ast
Thur sday that envisions perhaps six nonths of attenpts to
obtain evidence, recognizing that that process may well
be hanpered by the resistance of the United States,
foll owed by a period where the additional w tness
statenents are prepared, including rebuttal statenents,
foll owed by, as soon as it can be managed, a fairly
extensive hearing on all the issues presented in this
case. And at that point the Tribunal will be able to
issue a full and fair ruling covering all the issues

presented by Methanex. And so that's Methanex's general

posi tion.

| think that covers, at least in summary form
all the issues that we had presented to the Tribunal. So
if the Tribunal has any questions, |'d be happy to answer
t hem

PRESI DENT VEEDER: Thank you very much, M.
Dugan.

We do i ndeed have sone questions on the

timetable you propose. As you've outlined it, you're

25



suggesting that all jurisdictional issues be joined to
the merits and there be one joint hearing dealing with
jurisdictional issues and nmerits issues together.

MR. DUGAN:. Yes. And I think, again, just the
reason for that is, to the extent that jurisdiction
hi nges on intent, we don't see howit's possible to
di vorce any set of issues fromthe question of intent.

PRESI DENT VEEDER: | follow your point. Let's
cone to 1782, which goes both, possibly to intent as a
jurisdictional matter and intent as a substantive matter.
Now, what do you see the tinetable would be for that?
Because you have to make an application if you were to
make one to one or nore district courts, and how would
you see the tinmetable developing fromthe tinme those
courts received your applications, tying it into a full
hearing on the nerits?

MR. DUGAN:. Well, we would present--the
application is ready to be filed tonorrow, if that were
possi bl e, and we would start off with an application
sinply to one court in order to resolve the antici pated
| egal objections of the United States and to get them
resol ved.

We woul d ask the court to render an expedited

deci sion, which courts have done in this area. If it's
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appeal ed, we would ask the appellate court--the Ninth
Circuit in this case--to also render an expedited
decision. And in these types of cases, appellate courts
have acted remarkably quickly. They are, in ny
experience, responsive to the need to resolve these types
of procedural questions so that a parallel proceeding can
go forward in a relatively fast manner. And | would hope
to have--if the United States intends to take these

obj ections all the way up through the appellate system -
and it's not entirely clear that they do. They have not
yet taken a position on that. But if they do, | would
hope to have that resolved in three or four nonths and
then to have two or three nonths of intensive evidence
gathering in California and possibly in Illinois, where
Archer Daniels Mdland is headquartered.

That's a tight schedule, and | realize it's a
tight schedule, but that's what we try to nake happen.
We're prepared to put the resources in in order to--if we
get the green light fromthe United States courts, to
obtain the evidence on a nmultiple-front basis. [In other
words, we wouldn't necessarily--we wouldn't do it
sequentially. W would try to obtain as nuch rel evant
evi dence as quickly as we could fromvarious of the

actors in this drann.
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PRESI DENT VEEDER: And as we've seen, your
application on the 1782 would be | ooking at docunents or
i ndi vidual witnesses fromthe Governnent of California.

MR. DUGAN: Yes.

PRESI DENT VEEDER: ADM Regent, and possibly
sonme ot her individuals.

MR. DUGAN: Possibly sonme other individuals,
certainly M. Vind, who's associated with Regent. And if
it came out during the course of the evidence gathering
that there was a critical w tness, then we would ask the
right to take the evidence of that witness as well.

PRESI DENT VEEDER: Anot her question we had on
your schedul e was you suggest a full hearing in January
2004, which would take approxi mately ei ght days, and we
wonder ed how you canme to that calculation. |Is that an
educat ed guess?

MR. DUGAN: That's an educated guess. That's
sinply an educated guess. |It's |ooking at the--and,
again, in nmy experience--and if you feel differently,

t hen obviously that would control. But | think one of
t he procedures that expedites an oral hearing is the
presentation of detailed witness statenments so that the
hearing itself is limted to cross-exam nation of those

w t nesses who have put in detailed w tness statenents.



In my experience, that makes for a nmuch faster hearing.
In nmy experience, including in proceedings involving the
State Departnent, the need for cross-exam nation is in
many instances greatly reduced in those circunstances.
Not every witness that puts in a detailed w tness
statenment is subject to cross-exam nation. And those

W tnesses that do put in witness statenents are often not
subjected to hours and hours of cross-exam nation. It
makes the procedure nmuch nmore focused and nmuch faster.

And it's for that reason that | think that the
hearing could proceed relatively fast, but eight days
really is nothing nore than an educated guess.

PRESI DENT VEEDER: Do you have questions?

MR. ROALEY: M. Dugan, you tell us that
docunents in the control of the State of California are
unavail able to you. | amcorrect in assum ng that there
is no basis for obtaining access through access to
information or freedom of information |egislation?

MR. DUGAN: | think there is a limted basis for
doi ng that, but, by far, the nost expeditious way of
doing that is through the evidentiary procedures. The
power of the United States court to obtain rel evant

evidence is nmuch broader than the power to obtain it



t hrough Freedom of Information-type procedures in
California.

MR. ROALEY: \When you say a |limted basis, what
do you nean? And have you taken any steps to use it?

MR. DUGAN: We have not taken any steps to use
it, I don't believe, but, for exanple, one of the things
that's typically excluded are interagency nenoranda--

i ntra-agency nenoranda that set forth the deliberational
process. That type of thing is ordinarily producible
under U.S. evidentiary | aws.

And, again, for exanple, what we would be
| ooking for is a difference between the public position
taken by California EPA at the tinme of the hearings on
the UC-Davis report and their internal position. And,
again, our basis for that is that there is a considerable
body of evidence that is in the second anended cl ai mt hat
many of these agenci es opposed an MIBE ban.

How their position changed as a result of the
UC- Davis study is sonmething we'd very nuch |ike to see.
Cal i fornia EPA appeared to oppose it. The California
Resources Board appeared to oppose it. The California
Ener gy Commi ssi on appeared to oppose it. This was in '97
and '98. And their reaction to the UC-Davis report we

t hi nk woul d produce very probative, very materi al



evidence for this Tribunal

goi ng on there.

Now,

t hat type of

to judge precisely what was

i ntra-agency correspondence is

typically not avail able under a Freedom of [ nformation

Act proceeding.

PROFESSOR REI SMAN: M. Dugan, thank you very

much for that very lucid explanation, particularly

hel pful to me as |I've just joined the Tribunal. And I

under st and t hat your

contention is that determ nati on of

intent necessarily requires inference froma broad

context and that warrants joining the jurisdictional

i ssues that are still

them as a single procedure.

MR. DUGAN: That

pending to the nmerits and treating

isS correct.

PROFESSOR REI SMAN:  |Is there sonme prima facie

t hreshol d t hat

parties seeking this would reach before a

Tri bunal makes that decision?

MR. DUGAN: Wel |,

t here nust be.

|"msure there is. "' m sure

But | guess--

PROFESSOR REI SMAN:  Then your position is that

the evidence that you' ve submtted has reached that prim

facie threshol d.

MR. DUGAN: Long

since, is our position.
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PRESI DENT VEEDER: Can we ask you to turn to the
draft application which you sent us on the 17th of March?

MR. DUGAN:. The 17th of March or 17th of
Oct ober ?

PRESI DENT VEEDER: The 17th of March. The
menor andum of | aw.

MR. DUGAN: | understand. Correct, yes.

PRESI DENT VEEDER: And at the very end, you have
a paragraph D, Schedul e of Requested Recovery.

MR. DUGAN: Ri ght.

PRESI DENT VEEDER: And there you deal with M.
Vind and Regent. \Where do we find your intended request
for disclosure of intra-agency docunentation within the
Government of California?

MR. DUGAN: They're not included in this
particul ar request because if you | ook at the heading on
this request, this would be filed with the Central
District of California, which is in Los Angeles, which is
where M. Vind and Regent International are
headquartered. And, again, the purpose of a limted
request at the beginning would be to focus the courts on
the | egal issues rather than the inevitable disputes
about the scope of the evidence that we seek so that it

coul d expeditiously resolve the legal issues. |Is this
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the type of international Tribunal that's covered by
Section 17827 And is an affirmative request fromthe
Tri bunal actually needed? Those two key | egal issues.

And we sel ected this one because | don't think
anyone di sputes that evidence--if this procedure is going
to be allowed to go forward, evidence from M. Vind,
evi dence of Regent International Corporation are clearly
rel evant to what at | east Methanex clains was taking
pl ace here, which was this concerted | obbying and public
pressure effort to create the conditions whereby MIBE
woul d be banned and et hanol would be substituted. M.
Vind was at the heart of that process, as | think the
evidentiary record clearly shows now, and finding
additional information fromhimwe think would result in
rel evant evi dence.

But the main purpose is sinply to do it in this
fashion so that we can avoid any di sputes about scope and
focus on the threshold | egal issues that any court would
have to resol ve.

PRESI DENT VEEDER: | understand that. Does that
mean that there's another draft application or nore than
one with a different scope of requested--

MR. DUGAN:. Yes.

PRESI DENT VEEDER: --discovery for ADW?



MR. DUGAN:. Correct. The one for ADM woul d
likely have to be filed in Illinois, which is where ADM
is headquartered. And | know ADM i s headquartered in
Decatur, Illinois. | don't know whether that's the
Northern or the Southern District of Illinois.

The applications for the evidence of the
California agencies and the office of Governor Davis
woul d have to be filed in the Eastern District of
California, which is where Sacranmento is. So it would
take different applications in different parts of the
country.

The obvious--the controlling issue there is that
you nmust file an application in the district where the
evidence is |ocated, either the witnesses or the
docunents are. And so there are at |east three districts
identified.

PRESI DENT VEEDER: Do you have available, if we
ask for it, any formof draft for the scope of requested
recovery for the California governnent?

MR. DUGAN:. No, we don't, but we can prepare
that. We can prepare that quickly if that's what the
Tribunal would like to see.

PRESI DENT VEEDER: Thank you very much i ndeed.

That was very hel pful.



Let's turn to the USA.

MR. CLODFELTER: Well, let ne begin, M.
President, by thanking the Tribunal for this opportunity
to give our views on how this case should proceed. M.
Legumw || present our detailed views, but | would |ike
to preface his presentation with a few observati ons.

First, we think the nost appropriate way to
proceed in this case is quite clear: rebuttal evidence
by the parties on the issue of intent, to be followed by
an evidentiary hearing on that issue.

It's not a question of whether or not this case
falls within the mainstream of devel oping international
| aw and econom c protectionism It's a question whether
the measures at issue in this case relate to Methanex or
its investnment, as required by Article 1101 of Chapter 11
of NAFTA. It's a nuch narrower question.

Met hanex has failed to provide any persuasive
reason why, before this Tribunal has even determ ned that
it has jurisdiction, the case should proceed to the
merits on liability with all that that entails.

Certainly the UNCI TRAL rul es express a preference for
deciding jurisdictional objections as prelimnary
matters. Moreover, given the absence of any rel evant

evi dence offered by Methanex, certainly the failure to



nmeet any reasonable prima facie threshold for joining
jurisdiction to the nerits, it would be unfair in the
extreme to require the United States to undertake the
significant effort that would be required to address

i ssues which, if there is no jurisdiction, will never
have to be reached.

The only way that Methanex can justify such a
premature step is to distort what is nmeant by intent,
that is, to broaden the concept until it blurs with
i ssues on the nerits. But to do elim nates any neaning
to the concept at all.

Essentially Methanex argues that every
foreseeabl e effect of a measure nust be considered to
have been intended, essentially equating foreseeable
effects with intended results, or, in other words,
reducing intent to a question of effects.

But the notion that a measure can be said to
relate to an investor or an investnent nerely because
that investor/investnent is affected by it has al ready
been rejected by this Tribunal. W think that the
Tri bunal neant sonething very different when it required
proof of intent, and even though Methanex has argued that
they are not required to show bad faith, they have

proceeded to argue that circunmstances suggest that the



measure at issue here were indeed adopted in bad faith.
We think that bad faith is required in the facts of this
case. And contrary to what Methanex has stated in its
response, we do not deny that circunstantial evidence can
be used to show intent in this sense.

We just believe that Methanex's circunstanti al
evidence falls far short of doing so. The inferences
t hat Met hanex woul d have you draw fromthe circunstanti al
evi dence they have produced are sinply too strained and
al one cannot justify noving to the nerits in this case
until that evidence is assessed and the Tribunal's
jurisdiction determ ned.

There is one issue on which we actually agree
with Methanex. Heading 5 in their response states,
"There is a clear need for additional evidence in this
case." Well, this is all too clear. But the
inplications that we draw fromthis conclusion are very
different fromthose drawn by Met hanex.

Met hanex believes that this |lack of evidence is
a warrant for a fishing expedition in discovery. The
i nferences Met hanex wi shes to support by such discovery
are sinply not probable enough to justify such discovery.
The only rationale offered to justify it by M. Dugan

this nmorning was that it is "entirely possible" that



direct evidence of inperm ssible intent will sonehow
enmerge. But a nmere possibility of such a result is not
enough.

This, of course, is not a comm ssion of inquiry
but an adversarial proceeding and arbitration. W view
t he conclusion about insufficient evidence in a very
different way. We see it as an adm ssion of the |ack of
merit of the very allegation Methanex seeks to support.

In Iight of these facts, there are very good
reasons why you should Iimt the next steps in this case
to the issue of intent, as M. Legumw Il now expl ain.

MR. LEGUM  Thank you.

M. President, menbers of the Tribunal, it is a
pl easure to appear before you once again. | have three
issues that | would like to take up in turn this norning:
the first is the very different general proposals for the
conduct of the next proceedings in this case; the second
is the nerits of the different schedul es or tinmetables
proposed by the parties; and the third is this question
of Section 1782 and, to use the word that Methanex uses,
"di scovery." I'll start with the first issue.

As outlined in our March 21st subm ssion, the

reasons supporting the United States' proposal for the



next phase of these proceedings is clear: efficiency and
principle. | will address each of these in turn.

A hearing |limted to the threshold issue of
intent would be the nost efficient way to proceed. The
overwhel mng majority of the allegations and evidentiary
mat eri al s presented by Methanex have nothing to do with
ei ther Met hanex or nethanol producers. |Instead, they
concern either MIBE or MIBE s conpeting oxygenate,
et hanol . Because net hanol and MIBE are not the sane
t hi ng, none of these materials shed light on the critical
i ssue framed by the first partial award, whether
California intended to harm or address not MIBE producers
but suppliers to MIBE producers such as Met hanex.

Now, M. Dugan tries to characterize this case
as an ordinary case of econom c protectionism That
argunment m ght have sone persuasive value if Methanex
made t he product that was banned. It does not, however.
It is a supplier to the maker of that product, and for
t hat reason M. Dugan's approach, we submt, is wthout
merit.

Now, in order to get an understandi ng of the
breadt h of Methanex's all egations that have nothing to do
with the issue of intent, | would direct the Tribunal to

our supplenental statenent of defense and, in particular,



page 16 and note 25. This footnote, Footnote 25, recaps
in summary fashion hundreds of paragraphs of Methanex's
second anended statement of claim These paragraphs

all ege that MIBE is a better product than ethanol, that
the California neasures favor ethanol over MIBE, that

et hanol would be the primary beneficiary of the MIBE ban
and so on.

Met hanex' s six expert w tness opinions and
reports are to a simlar effect. They exclusively
address scientific issues surrounding MIBE and et hanol .
None of these materials addresses methanol, methanol
producers, or Methanex. None of these materials sheds
any light at all on the question of whether California's
pur pose was to harm suppliers to MIBE producers.

Now, Methanex argues that all of its evidence
and scientific materials on MIBE and et hanol, effectively
everything in the record, is relevant to the issue of
intent. Listening to Methanex's argunents this norning,
| was rem nded of the jurisdictional hearing in this room
in July of 2001 when M. Row ey asked Methanex to
identify the specific allegations in its draft anmended
statement of claimthat it contended denonstrated an

intent to harm Met hanex or methanol producers. W then



sat here in this roomand |listened to M. Dugan conduct a
readi ng of practically every paragraph of that pleading.

The Tribunal explicitly rejected that approach
inits first partial award. It indicated that only quite
specific evidence could, on the facts of this case,
establish the intent required. 1In the first partial
award at page 65, paragraph 153, the Tri bunal noted
Met hanex's argunent that it should fromvarious facts
draw the inference that Governor Davis--and | quote from
t hat paragraph--"acted to favor ADM and the U. S. ethano
i ndustry, and that Governor Davis also acted to
di sadvantage, relative to ADM and the U. S. ethano
i ndustry, the foreign producers of MIBE. "

I n the next paragraph, in paragraph 154, the
Tri bunal held, and I quote again, On the sole basis of
t hese assuned facts and inferences, it is doubtful that
the essential requirement of Article 1101(1) is net. It
could be said with force that the intent behind the
nmeasures would be at its highest to harm forei gn MIBE
producers with no specific intent to harm suppliers of
goods and services to such MIBE producers.

Met hanex' s argunment that every scrap of evidence
and every allegation as to MIBE establishes an intent to

har m net hanol producers has not inproved with age. The
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Tri bunal correctly rejected that approach in the first
partial award, and it should reject it again today.

Because the evidentiary issues that are
presented by the question of intent are, in fact, quite
narrow, this issue may readily and rapidly be briefed and
submtted to the Tribunal for decision. It is indeed a
threshol d and determ native question on which limted
testimony could be adduced at an early oral hearing, as
the Tribunal anticipated in paragraph 168 of the award.

Now, the second reason supporting the United
States' position is one of principle. The United States
has been subjected to over three years of litigation,
enconpassi ng no |l ess than four rounds of pleadings, and
at no point has Methanex ever even established the
Tribunal's jurisdiction over the claim This Tribunal
has been, in our view, exceedingly generous in granting
Met hanex one | ast chance to attenpt to plead a case
within the NAFTA' s investnment chapter. That pleading, in
our view, falls far short of doing so, and whether it has
done so should be put to an early and final test. As a
matter of principle, the Tribunal's jurisdiction should
be determ ned before there is a full hearing on the

merits.



|"d like nowto turn to the subject of the
relative nerits of the schedul es proposed by the parties.

The schedul e proposed by Met hanex, in our view,
is both inappropriate and wildly unrealistic. It would
take many nore nonths than that schedule indicates to
prepare this case for a full hearing on all nerits
issues. By contrast, the United States' proposal wll
have the issue of intent fully briefed and all evidence
subm tted by August 1, 2003, just four nmonths fromtoday.
| briefly address each of the proposals in turn.

As | said before, Methanex's schedule is
unrealistic. First, it provides the United States with
30 days to conme forward with all of its evidence in
support of its case-in-chief on all nerits issues,
including a response to Methanex's scientific expert
reports. Preparing a response to evidence, that evidence
in particular, will be costly and tinme-consum ng. Doing
so in one nmonth is sinply unrealistic.

Met hanex had al nost six nonths fromthe date of
the first partial award to conme forward with evidence in
support of its case-in-chief. W anticipate that we
woul d require at |east that amount of tinme.

Second, al though Methanex's schedul e grants the

United States 30 days to conme forward with its evidence,



it grants Methanex seven nonths, until Novenmber 30, 2003,
before its rebuttal evidence is due. This deadline in
Met hanex's schedule is drafted as if it applied to both
parties, but this is really a farce. There are no

i nterveni ng subm ssions of evidence for the United States
to rebut, and, therefore, quite clearly we are not going
to be comng in with evidence to rebut the evidence that
we' ve already introduced in this case. The deadline
seven nmonths fromnow is a deadline for Methanex. It is
not a deadline for the United States.

Third, Methanex's schedul e provides for no
further witten subm ssions at all. Notably, it makes no
provision for any full fresh pleading by the United
States in response to Methanex's fresh pl eading. Under
the principle of equality of the parties, however, the
United States is entitled to have an opportunity to
submt a pleading rebutting the allegations in Methanex's
second anended statement of claimthat do not relate to
intent. W note that Methanex took 90 days to submt its
fresh pleading on all issues.

Moreover, it will be indispensable, given the
breadth of the issues raised by Methanex's fresh
pl eadi ng, to have reply and rejoinder subm ssions in

order to narrow the issues for a hearing and provide an



opportunity to respond to any submi ssions in this case by
third parties, such as Canada, Mexico, or the am ci

Met hanex' s schedul e presumes that third-party
subm ssions will go unanswered and allows no room for
narrow ng of the issues.

| understood Methanex this norning to argue
that, for reasons of cost, further briefing in this case
is sonething to be avoided. Qur response to that is they
have brought a $970 million cl aimagainst the U S.
Treasury in this case. G ven the size of the claimthat
t hey have brought, it should be fully and fairly briefed
and subm tted.

I n short, Methanex's proposal for a January 2004
hearing is not serious. It would take nmany nore nonths
to ready this case for a hearing on all merit issues.

By contrast, the U S. proposal sets forth a
fair, but rapid, schedule for bringing the issue of
intent to a final resolution. W provide an opportunity
for the parties to narrow the issues through a reply and
a rejoinder, as well as an opportunity for the parties to
respond to any third-party subm ssions. |In short, our
proposal, we submt, affords the npost efficient and
effective way to progress this case to its ultimte

concl usi on.



|"d like nowto turn to the question of
di scovery in Section 1782. Methanex's attenpt to seek
di scovery under Section 1782 in this case is both a waste
of time and a fool's errand, in our view. The Tribunal
shoul d rej ect Methanex's request or, at a m ninum not
permt any attenpt to resort to that statute to del ay
t hese proceedings fromreaching a pronpt and efficient
resolution. | will briefly explain why.

Met hanex's request is a waste of time because it
al ready has, and has had, access to the bulk of the
documents sought in its request, to the extent that they
even exist. Moreover, three of the persons who attended
t he August 4, 1998, dinner with Gubernatorial Candi date
Davi s have indicated their willingness to provide a
statenment and to be available to testify at a hearing.

Two of these people--Dick Vind and Roger
Li st enberger--appear in Methanex's |ist of proposed
w tnesses. Their request that those w tnesses be
conpelled to testify is, therefore, noot because they
have already agreed to conme and testify.

Now, in Methanex's subm ssion | ast week, it
argued that it needed to review M. Vind's and ADM s
docunments concerning the August 4, 1998, neeting. Now,

W t hout expressing any view on the nerits of Methanex's



request, we have, in light of that, contacted M. Vind
and ADM M. Vind has indicated that he will voluntarily
provi de any docunments that he has concerni ng the August

4, 1998, neeting, and we don't have a definitive answer
from ADM as of yet, but we hope to have an answer as to
whet her they will provide such docunments voluntarily
within the next couple of days.

Going to court under these circunstances, we
subm t, would be a waste of tinme, as well as
i nappropriate.

As for Methanex's request for documents from
California, the California Governnment is one of the nost
transparent governnents in the country and, | submt, in
the world. Docunments responsive to all of Methanex's
requests are available to the public on the Internet.

Met hanex offers no explanation as to why it
needs to use Section 1782 to get docunents that are
al ready avail able to the public on-line, nor does it
provi de any explanation of why what is publicly avail able
on the subjects that it is interested in is insufficient.
Their assertion that they have no access to the evidence
that is the subject of their requests is, we submt, not

accur at e.
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Mor eover, California has a Public Records Act
that requires California agencies to respond to requests
for information fromthe public. Methanex's counsel is
fully famliar with this act, and, in fact, in January of
2001, Methanex's counsel used the act to nmake requests to
a number of California agencies for any comrmuni cati ons
with ADM concerni ng MIBE, ethanol or other oxygenates.

We' d be happy to provide opposing counsel and
the Tribunal with copies of these requests made by Nancy
Kim who is counsel of record in this case at Jones, Day,
Reavi s and Pogue, at their convenience if they would so
desire.

The response, incidently, as we understand it
fromthe California agencies, was that they had no such
docunents.

Met hanex offers--

PRESI DENT VEEDER: Do you have a copy of that
correspondence?

MR. LEGUM We do.

PRESI DENT VEEDER: I n due course, if you could
show it to all of us.

MR. LEGUM Very good.

PRESI DENT VEEDER: Thank you.



MR. LEGUM Now, Methanex offers no expl anation
as to why it did not attenpt to obtain docunents through
this act on all of the subjects in its request for
di scovery, rather than sinply the subject that it did
actually submt requests for in January of 2001

The only explanation that we've heard this
norning from M. Dugan was that, under Section 1782,
what's known as the Deliberative Process Privilege would
not be available. That is not correct. The federal
courts have recognized a Deliberative Process Privil ege
for governnment docunents, and that privilege would apply
in the courts, just as it applies to requests for in
under the Public Records Act.

Now, in addition to being a waste of tine,

Met hanex' s proposal to use Section 1782 is, we submt, a
fool's errand. There are several serious grounds for
doubt as to the applicability of that statute here, and
it would likely take years of litigation in the U S.
courts before even the applicability of the statute could
finally be resol ved

Now, the Tribunal is already famliar, fromthe
parties' correspondence, with the basic question of
whet her the statute applies at all to international

arbitration tribunals such as this one. Clearly, Section
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1782 is part of the lex, the law of the United States.

There is an issue that could be in dispute, however, as
to whether it is part of the lex arbitri of the United
St at es.

This ground would apply to Methanex's proposal
for discovery fromevery single one of the witnesses that
it proposes. There are, however, two other serious
reasons for doubt as to the statute's applicability that
apply uniquely to the California agencies and officers
identified in Methanex's request.

First, the United States Court of Appeals for
the District of Colunmbia has held that the United States
is not a person subject to discovery under Section 1782.
The termthat's used in the statute is "person.” You can
seek discovery under the statute from any person within a
certain judicial district.

The United States Supreme Court has in other
contexts, in the context of other statutes, also
interpreted the word "person” as not including state
governnments or including officials of foreign state
acting in their official capacity. There are, we submt,
obvi ous, unresol ved questions as to whether California,
its agencies or its officers are persons within the scope

of Section 1782 and therefore subject to the statute.



In addition, the Eleventh Amendnent to the
United States Constitution precludes federal court

jurisdiction over, and |I'm quoting the amendnent, "any
suit, in law or equity, comrenced or prosecuted agai nst
one of the United States by citizens of another state or
by citizens or subjects of any foreign state.”

The action that Methanex proposes to initiate in
federal court could be viewed as a suit for specific
injunctive relief, as against the California agencies and
of ficers that Methanex proposes to conpel. It could be
viewed as violating the El eventh Amendnment, and therefore
constitutionally precluded.

Mor eover, even if these serious questions as to
whet her Section 1782 even applies were ultimtely to be
resol ved in Methanex's favor, it is still within the
Court's jurisdiction to deny discovery. It has |ong been
establ i shed, under United States |aw, that for reasons of
public policy, high-ranking governnent officers may not
be conpelled to testify unless that information is
unavai |l able from any other source. That is sinply not
t he case here.

Finally, I would agree with Methanex that there
is an i nmedi ate appeal as of right under Section 1782

because they are considered to be separate proceedings.
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The Federal Court of Appeals with jurisdiction over
California is one of the busiest courts in the country,
and it typically takes nore than a year for appeals in
that court to be resol ved.

M . Dugan, throughout the figure of three to
four months, |, personally, when | was in private
practice, litigated several Section 1782 cases, and ny
own experience was radically different fromwhat M.
Dugan's experience was. It took over a year to resolve
each one of those cases. And whether the Ninth Circuit
woul d grant expedited review under these circunmstances is
very nmuch an open question.

I n conclusion, given the novelty and the
seri ousness of these questions of |aw and the prospect of
one or nore appeals fromany |ower court decision on this
subject, there could be years of litigation before the
statute's applicability is finally resol ved.

Now, I'd like to note a couple of other points
bef ore cl osi ng.

First, we wish to note our annoyance at
Met hanex' s ganmesmanshi p on these requests for discovery.

Last fall, Methanex asserted that the Tribunal
had authority under the IBA rules, specifically Rules 3.8

and 4.10, and that it was necessary for the Tribunal to



order discovery fromthese w tnesses because they, and
| "' m quoti ng Met hanex's Septenber 30th, 2002, letter to
the Tribunal, these witnesses "will certainly not be
willing to appear voluntarily at Methanex's request.™

In its January 30th, 2003, letter to the
Tri bunal, Methanex took the position that the provisions
of the IBArules that it relied on last fall don't apply
at all, and it can get these discoveries, the discovery
fromthese witnesses voluntarily. In fact, Methanex
accused the United States of m sstating its position and
omtting critical |anguage fromthose IBA rules in
suggesting that the articles even applied.

Under the new position stated in Methanex's
January 30th letter, there would be no occasion, under
the I1BA rules, for the Tribunal to address Methanex's
di scovery requests because there is no cause for the
Tribunal to order discovery froma witness who w ||
appear voluntarily.

Then, in its conmuni cation of |ast week,
Met hanex seens to reverse course yet again and assert
that it does rely on Sections 3.8 and 4.10 of the |IBA
rul es and does need and require the Tribunal's blessing,

but even this position is not clearly stated.



Now, we don't believe that Methanex's January
30th letter reads the IBA rules correctly. A w tness who
is conpelled to testify by a court is not ordinarily
t hought of as appearing voluntarily at a party's request,
but if that is, in fact, Methanex's position, there is
certainly no reason to hold up these proceedi ngs so that
Met hanex can collect testinmny fromw t nesses and
docunments that are available to it on a voluntary basis.

One final note on this subject. W understand
t he subject under current discussion to be Methanex's
proposal to resort to Section 1782 and to what extent
t hat should be factored into the schedule for the next
phase.

We have, therefore, refrained from addressing
the nerits of Methanex's request under the |BA rules.

Let nme be quite clear, however. The United States views

Met hanex's requests for discovery as the type of fishing
expedition that is expressly prohibited by the IBA rules.
We have nmuch nore to say on that subject. W'd be

pl eased to do so if, and when, the Tribunal requests it.

| think that pretty nmuch concl udes what | have
to say on the three principal topics. | would just note
for scheduling purposes that there are three m nor--

relatively m nor--procedural issues on which the parties



have reached either whole or partial agreenment that we
shoul d bring up at sone point during the proceedings.

PRESI DENT VEEDER: \Why don't you raise those
Now.

MR. LEGUM The first is really quite mnor. In
normal | CSID proceedings, ICSID acts as a conduit for
conmmuni cati ons between the parties and the Tribunal. W
haven't followed that procedure here because of the
hi story of the proceedings. | think, if it's convenient
for the Tribunal to follow that procedure, it would be
conveni ent for the parties.

From our perspective, it would be nore efficient
to deliver one package of materials to ICSID for
distribution to the Tribunal rather than have packages
flying in different directions directly.

PRESI DENT VEEDER: [Off m crophone. ]

[ | naudi bl e] provide correspondence as well [inaudible]?

MR. LEGUM At |least for the United States, we
are open to what the Tribunal thinks is best, but our
mai n concern i s on maj or subm ssions.

PRESI DENT VEEDER: That was the first issue.

MR. LEGUM The second issue on which |I believe
we have agreenent is the substantive hearings in this

case, the parties have agreed to follow the procedure in



the recent hearing in the UPS case of opening those
proceedings to the public via closed-circuit TV feed from
t he hearing room

PRESI DENT VEEDER: [OFf m crophone. ]
[ I naudi bl e. ]

MR. LEGUM  Yes.

PRESI DENT VEEDER: But people wouldn't be
physically within this hearing room

MR. LEGUM That's correct. They wouldn't be
physically within the hearing room and yet there would
be a closed-circuit TV feed to another room el sewhere in
t he buil di ng.

And then, finally, the parties have reached
significant agreenment on what the proper procedures for
am cus subm ssions should be. There is one area of
di sagreenent between the parties that would require a
deci sion fromthe Tribunal that m ght be worth having
brief argunment on at sonme point.

PRESI DENT VEEDER: Shall we conme back to those
three itens, but I"'mvery glad to hear that there is
agreenent energing on those itens fromthe parties.

MR. LEGUM Very good.

PRESI DENT VEEDER: I think, at this stage, M.

Legum if we can ask you to turn back to the |IBA rules,



because that was the subject of correspondence, al so,

bet ween the Tribunal and the United States, and just see
whet her there's an issue on the United States'
interpretation of Article 3, Rule 8. And this is the
rule that provides that "if a party wi shes to obtain the
producti on of docunents from a person or organi zati on who
is not a party to the arbitration and fromwhomthe party
cannot obtain the docunents on its own, the party--" and

let's assunme that's Methanex "--may, within the tine
ordered by the Arbitral Tribunal, ask the Arbitra
Tribunal to take whatever steps are legally available to
obtain the requested docunents.”

Now, in this arbitration, with this particul ar
situs, this Tribunal has no power--or does it--to order
ADM t o produce docunents to the Tribunal at the request
of Met hanex; do you accept that or do you take issue with
t hat ?

MR. LEGUM It has no authority by itself to
conpel ADM to produce docunents. But if you read on down
to the | ast sentence of paragraph 8, it says, "The
Tri bunal shall decide on this request and shall take the

necessary steps if, in its discretion, it determ nes that

t he docunents woul d be rel evant and material ."
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At | east our understanding of that provision is
that in a circunstance that it's designed to permt the
Tri bunal to take advantage of procedures for judicial
assistance to arbitrations, and therefore, while the
Tribunal itself has no authority over ADM it could
aut horize or take the necessary steps if it determnes it
rel evant and material for a Court to order ADM to produce
t he docunents as one exanpl e.

PRESI DENT VEEDER: Apart from 1782, do any steps
exist?

MR. LEGUM The only other one of which I'm
aware is Section 7 of the Federal Arbitration Act.

PRESI DENT VEEDER: Wbuld that apply to ADMin
I'l'linois?

MR. LEGUM Only if the Tribunal would hold a
heari ng there.

PRESI DENT VEEDER: Well, physically we could
hold a hearing there, but the | egal place of the hearing
we fixed is Washington, D.C., haven't we? Wuld that
wor k?

MR. LEGUM There's relatively little
jurisprudence on the subject, so | can't say for sure

whet her that woul d work.
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PRESI DENT VEEDER: |s there any question you'd
i ke to ask?

PROFESSOR REI SMAN:  1'd like to ask a question
of M. Clodfelter. |'mgoing back to the issue that I
raised a noment ago with M. Dugan. Again, this is for
my edification. It may very well be sonething that has
been clear to ny coll eagues on the Tri bunal.

Wth respect to the prima facie test that would
be reached with respect to joining a jurisdictional
gquestion to the nerits, and | understand that M. Dugan
agreed that there is sone threshold, is the point that
you were making in your introductory remarks that that
has not been reached because inferences with respect to
many features of the context nove one back to the
| anguage of affecting, rather than relating to?

MR. CLODFELTER: Well, nore precisely, | think
there is a threshold. W certainly agree with that, and
it's really a question of likelihood; that is, taking
what reasonabl e inferences can be drawn by proffered
circunmstantial evidence, is there a sufficient |ikelihood
that there would be direct evidence along the |ines
proposed by the proponent?

And we don't think any reasonabl e neasure of

that likelihood is present in this case. By any reading,



the circunstantial evidence offered by Methanex falls far
short of suggesting any probability that there's direct
evi dence of inperm ssible intent.

They have nmade no effort to show why those
i nferences are nore probable than other inferences or
even enjoy any nmeasure of probability, and | think that's
well admtted today, when M. Dugan admtted that it's
just possible that they mght, and that's just not
enough. There's not enough to burden the United States,
there's not enough to interrupt these proceedings. It's
not enough to justify departure from practice of
arbitration, which is against w de-open fishing
expedition-type discovery.

MR. ROALEY: M. Clodfelter, | wonder if you can
help me with the question of whether the United States,
as respondent to these proceedings, has the ability to
require California or its agencies or its officials to
produce docunents.

MR. CLODFELTER: M. Rowley, |'mgoing to confer
for a monent, if | mght.

[ Pause. ]

MR. CLODFELTER: As a |legal matter, we would
have no ability to conpel California to produce those

docunent s.
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MR. ROWLEY: Just one further question--I think
it isto M. Legum-on the California public records
| egi sl ation.

| gather you tell us that there is a
del i berative process privilege. Does that privilege
extend to the protection of an individual's files where
he or she mamkes notes of factual interactions over a
period? Can you explain a bit better to ne what is
avai l abl e under that act and what is not?

MR. LEGUM W th your perm ssion, | would prefer
to consult with nmy coll eagues fromthe Departnment of
Justice and, the California Departnment of Justice, and
provide you with a nore informed response to that
guestion. It's an issue that those agencies deal with on
a reqgular basis, and | personally do not. Wuld it be
all right if we did that, and perhaps after the coffee
break reported the results?

MR. ROALEY: That would be very hel pful.

PRESI DENT VEEDER: What we suggest to the
parties is that we break now for about 15 mnutes, if
that's | ong enough, and we'll resume. Perhaps you could
resume, M. Legunme, with your answer to that particular
gquestion, and it would then be helpful if, in fact,

Met hanex could respond to the subm ssions made by the



United States, and we invite the United States also to
make a final reply. In the neantinme, we'll be also
t hi nki ng about various issues that have arisen this
nor ni ng.

Coul d we ask that certain docunents be provided?
We're interested in the reply fromthe governnment of
California to the requests nmade by Jones Day for
docunmentation. |If that were nade avail able during the
cof f ee break, obviously, to Methanex and to the Tribunal,
we' d be grateful.

| think, in addition, in consultation with your
col | eagues, M. Legum we were told the U S. couldn't
conpel the governnment of California to produce docunents.
If we can extend it from docunents to individua
Wi t nesses who were offices of the governnment of
California, we'd |ike an answer on that, but after the
br eak.

So let's break now. It's alnost 11 o' clock.
Let's resune at 11:15, if that gives you enough tine to
do what you have to do.

[ Recess from10:58 a.m to 11:26 a. m|]

MR. DUGAN. M apologies. | sinply lost track
of the tinme. We were downstairs talking. | didn't |ook

at the clock, but | apologize. | didn't mean to be |ate.



| would just like to respond to a few of the
points that the United States raised.

PRESI DENT VEEDER: But before you do that, if
could just give M. Legum a chance to respond to the
guestions which were raised by the Tribunal.

MR. DUGAN:. Oh, I'msorry, of course.

PRESI DENT VEEDER: M. Legum

MR. LEGUM | have a definitive answer on the
federal side, but Ms. Durbin is not a specialist in the
California Public Records Act, so | can't provide a
definitive answer there, but | can provide an indication.

Under the federal |aw or the federal rules that
apply, the deliberative process privilege is one that
applies to information. It does not apply to docunents.
So, for exanple, if you had a docunent that contained
sonme portions that nerely stated the facts, and anot her
portion stated a view in aid of governnent deliberations
on the issue in question, then the part that would be
subject to the deliberative process privilege would be
only the latter part.

So what woul d happen, at | east under the federal
rules, is a docunment would be produced that had only the
parts that were specifically covered by the privilege

redacted. Now, while I can't provide a definitive view



as to what California' s approach would be, as a general
rule, I amtold, California's act is based on the federal
act and intends to follow federal jurisprudence on the
area, but we can provide a nore definitive response at a
| ater date if the Tribunal w shes.

Al so, | have now provided to ICSID staff, for
phot ocopyi ng, correspondence concerning a request nade by
Ms. Kim of Jones, Day, Reavis and Pogue, under the Public
Records Act, to the State Water Resources Board.

My understanding is that there were other
requests that were made to the California Environmenta
Protection Agency and possi bly other agencies as well.

So this should be taken really as a sanple, rather than
as a definitive set of correspondence.

PRESI DENT VEEDER: Before you respond, M.
Dugan, it may be convenient if we just talk briefly with
the three matters that were raised by way of agreenent
bet ween the parties.

First of all, we're absolutely content to have
the hearing not in camera in the way that the parties
have suggested; that is, that we have our hearing, but
there will be a video link feed to a public hearing room
and as far as the Tribunal is concerned, if the parties

are happy, we're happy to do that.



We suggest that this be mnuted either in
exchange of letters between you and the Tribunal or we
can incorporate sone agreed wording into our next
procedure and order.

The other matter that was raised, which was the
use of ICSID as a conduit for comunications. W're
happy again to fall in with the parties' suggestions,
certainly as regards bul ky subm ssions. W had a query
as regards nere correspondence, as to whether that was
sonet hi ng you were suggesting should only go through
| CSID or whether it should still continue to go to
menbers of the Tribunal.

Why we're concerned about that is that, for
exanpl e, the subm ssions on Friday, if they'd been sent
t hrough 1CSI D, we probably woul dn't have received themin
time to prepare for today's hearing.

There are other requirenments of speed which may
make it nore attractive sometines for letters to be sent
directly through to the Tribunal. But, again, if we can
just explore with you as to what you i ntended.

MR. LEGUM  Well, perhaps it would make sense
for correspondence for us to continue to send via
electronic format directly to the Tribunal, for exanple,

by e-mail or by fax, but sinply send a hard copy to ICSID



for the permanent file; does that make sense, do you
t hi nk?

PRESI DENT VEEDER: That was | think what was in
Tribunal's mnd. |If you could send things by e-mail or
by fax, that would eventually reach us fairly swftly,
wher eas, you can send the hard copies of correspondence
through I1CSID. If there's some difficulty in our receipt
of a docunent by e-mail or by fax, we can al ways pursue
it with the ICSID Secretari at.

Now, is that convenient to Methanex, M. Dugan?

MR. DUGAN: That would be convenient to
Met hanex.

PRESI DENT VEEDER: What we al so found very, very
useful is when you--1 beg your pardon?

MR. LEGUM Could | make just one question? M.
President, you referred to subm ssions on Friday. Wre
you referring to the exchange concerning | ate attendees
at the hearing or--

PRESI DENT VEEDER: No, | was referring to an
exchange probably on Thursday. What was the date of the
response from Met hanex? Wednesday, fine. | was
referring to Wednesday. | beg your pardon.

MR. LEGUM  Thank you for the clarification.
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PRESI DENT VEEDER: There are no dramatic hidden
subm ssi ons.

But e-mail noves onto el ectronic versions of
docunentation. We found that very hel pful when you send
el ectroni c versions of your docunents, either by e-mail
and CD-ROM and we'd certainly like to encourage that.

When it cones to CD-ROMS, would you prefer to
send that to ICSID for distribution to us or do you want
to send that to us? Again, we're happy w th whatever
you're happy with, so we just raise it to establish the
pr ocedur e.

MR. LEGUM We prefer to send it through ICSID,
if that's acceptable.

PRESI DENT VEEDER: So let's treat--is that okay?

MR. DUGAN: That's fine. | was just going to
suggest, | nean, it is very easy for us, for the filings
t hensel ves, to be sent electronically, no matter how
bul k, but it may be useful that if the, if we could call
it the file copies, the conplete hard copy be
distributed, to the extent that it is, through ICSID, and
then have I CSID distribute the CD-ROMS as well, but as a
matter of course, provide an electronic version of al
correspondence because it is so easy to do.

PRESI DENT VEEDER: Let's do it that way, then.



So as | understand it, we'll have all bul ky
subm ssions sent to ICSID, CD-ROMS sent to ICSID, but as
regards correspondence, that would still cone
electronically by fax or e-mail to nenmbers of the
Tribunal with a hard copy going to ICSID. Let's do that.
We'Il conme to a neeting later.

M . Dugan, you have the floor.

MR. DUGAN: | was just going to say the third
point, with respect to the procedures for the amci, |
just wanted to raise the issue, and we generally agree
with the procedures that have been suggested by the
Departnent of State about how the am ci shoul d make
subm ssi ons.

The one di sagreement we have is that the
government wants to be able or the governnment wants am ci
to be able to make factual subm ssions, and one of the
exenpl ars that they provided was the decision of the
Worl d Trade Organi zation with respect to the asbhestos
case.

And in that case, and in many ot her cases, am ci
subm ssions are allowed, but not on factual issues; that
they're limted only to |l egal issues, and that is the
line, the distinction, that we would like to drawin this

case as well. W don't think it's appropriate to burden,



private conplainants with the obligation of responding to
factual subm ssions by nonparties that may or may not be
rel evant to what's going on, and so that's the area of
di sagreenment that we have with the United States with
respect to the amci subm ssions.

PRESI DENT VEEDER: \hilst we're on that, | think

we need ourselves to | ook back to the wordi ng of our

deci sion on the amci. As | recall, it was limted to
expert subm ssions, but | may m srenenber the wording of
t he order. I n due course, when we cone back, if we can

di g out anongst ourselves a copy of that order.

MR. DUGAN: All right. 1In rebuttal to the
points that were raised by the United States today, |
will try to take them nore or | ess sequentially. It nmay
be a little disjointed, but I'll try to make it as
focused | can.

First of all, with respect to the "relating to"
deci sion of the Tribunal and the question of
foreseeability, the Tribunal said it will not allow any
party that is nmerely affected by a particul ar gover nment
measure to have standing to bring a claim that the

gat ekeepi ng function of 1101 would have to provide a nore

conmon-sense |imtation.



We believe, and |I think, again, we set this out
in our Second Amended Claim that the concept of

"foreseeability,"” when connected with the concept of
"relating to" performs just that kind of gatekeeping
function.

PROFESSOR REI SMAN:  Sir, could you speak a
little | ouder please.

MR. DUGAN: Sure, that the concept of

"foreseeability,” when conmbined with the concept of
"relating to," provides just that type of gatekeeping
function. It provides just that type of legally
significant connection. The concept of foreseeability is
recogni zed in many areas of the law as providing the type
of connection that allows a harmto be renedi ed.

And the point that we're trying to make with
respect to the facts of this case is that the harmthat
was suffered by foreign nmethanol producers, including
Met hanex, was expressly foreseen. |t was not only
foreseeable, it was indeed foreseen. |t was foreseen by
the United States in the m d-1990s, and again this is al
in the second-anended claim where it |laid out what it

t hought woul d be the primary consequences of an et hanol,

a mandate to use et hanol
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And one of the consequences it identified would
be harmto foreign nethanol producers, nunmber one.

Nurmber two, the evidence with respect to what
Senator Burton said makes it quite clear that at the tine
of the ban, he at |east foresaw the harmthat would be
inflicted on Methanex, in particular--the advice to sell
Met hanex's stock short is as express and as graphic a
description of foreseeable harmas | could possibly
concei ve of.

So our point with respect to foreseeability and
how that relates to the gatekeeping function of 1101 is
that, if a particular harmis foreseeable by the actor
t hat i nplenents the nmeasure, then that type of harmis
within the ambit of 1101. That type of harmis the type
of legally--that type of foreseeability is the type of
legally significant connection that will allow a person
so harmed to bring a clai munder NAFTA.

PROFESSOR REI SMAN: | thank you for that
expl anation, which is very helpful, but I'd like to nmake
sure that | understand that foreseeability is not then
equi val ent to effects.

MR. DUGAN: Correct. The effects would have to
be, in ternms of the common-sense, real-world |[imtation

of what is actionable, for exanple, only those harns that



are foreseeable would be actionable. Only those harns
that are foreseeable would nmeet the "relating to" test.
Agai n, this concept is drawn fromthe concept of
intentional torts; that those harms that are foreseeable
are the types of harnms that are actionable; that the
concept of foreseeability does serve the same type of
gat ekeepi ng functi on.

PROFESSOR REI SMAN:  Just, again, and | apol ogi ze
for interrupting you. I'mtrying to catch up very
quickly in this very difficult case.

You al so say "foreseeability" and you say
"expressly foreseen,” so, as | understand it, affects is
a very big universe, foreseeability is a smaller
uni verse, and expressly foreseen is a nuch snmaller one.

MR. DUGAN:. Yes, | think that's right.

PROFESSOR REI SMAN:  If | can just ask, now, and
you keep referring to Senator Burton as someone who
expressly foresaw.

MR. DUGAN: Yes.

PROFESSOR REI SMAN:  So we're to understand that
that's what "expressly foreseen" neans.

MR. DUGAN: Correct.

PROFESSOR REI SMAN:  Thank you.



MR. DUGAN:. Exactly; that when Senator Burton
told representatives of Methanex, just prior to the tine
when the MIBE ban was inmpl enented, that they were, and we
use the euphem sm "out of luck,” it was a nuch stronger
statenent, that he foresaw the harmthat woul d be
inflicted on Methanex and ot her met hanol producers by the
MIBE ban, and that because there is that evidence that he
actually foresaw it, there should be no dispute as to the
foreseeability.

So, in this case, the fact that it was foreseen
makes the concept of foreseeability contiguous with the
concept of foreseeability. Did | explain that correctly
or did | get caught up in ny own words?

Secondly, with respect to the assertion by the
United States that our request for additional evidence is
an indication that we do not believe we have additional
evi dence now, that couldn't be farther fromthe truth.

We believe that the evidence that we have
submtted in the second-anmended claim and the
attachments thereto, in the docunentary record, in the
expert evidence that was submtted and the additional
factual evidence that was submtted at the end of January
is far nore than sufficient for this Tribunal to infer

t hat econom ¢ protectionismwas at work here; that the
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reason why ethanol obtained the market in California was
because it, like it has in every other setting in the
United States, not every other setting, but in so many
ot her settings in the United States, successfully
mani pul ated the political process to create a market that
it could not obtain on its own, and that by doing so, it
har med and di sadvantaged all of ethanol's conpetitors,
i ncl udi ng producers of nethanol, which conpetes with
et hanol, and i ncludi ng producers of MIBE.

And the evidence is there already. W are
sinply asking for additional evidence so that we coul d
make the record even stronger, so that any decision by
this Tribunal will be nore strongly based on the best-
possi bl e evidence, but in no way do we concede that the
evi dence that exists nowis not sufficient for this
Tribunal to reach the conclusion in favor of Methanex.
We believe the that detailed evidence is already there.

Next, the governnent said at one point that
Met hanex' s product was not banned by California. Well,
as we have said, that's not true. Methanex's product,
met hanol , was indeed banned for use as an oxygenate in
California by the California Air Resources Board in 1999
and 2000. They specifically excluded nethanol from

consi derati on as an oxygenate. They did not bend over
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backwards to accommopdate nethanol in the same way that
t hey bent over backwards to accommpdate ethanol. So it
was banned.

Now, with respect to the types of circunstances
that are relevant here and what this Tribunal should | ook
into, the United States, in its subm ssion of March 21st,
offered up this evidence that there could be no intent on
the part of California to harm Met hanex because
California had sel ected Methanex as a partner in the fuel
cell programthat California is devel oping.

And Met hanex submits that that proves our point
precisely. |If that type of circunstantial evidence is
relevant to a determ nation whether California was acting
with inmperm ssible intent, then surely evidence that
directly relates to the MIBE and met hanol bans is itself
far, far nore relevant; that those circunstances are far
nore probative, far nore material, in terns of inferring,
in terms of determ ning whether or not California acted
with inmperm ssible intent here.

It precisely proves Methanex's point that the
totality of the circunstances nust be adjudi cated, nust
be evaluated by a Tribunal in reaching a decision as to

whet her or not there was inperm ssible intent.



Next, in terns of the types of evidence that
we're | ooking for, we're not |ooking for public record
evidence. W spent al to of time and a | ot of noney, and
| think the fruits of that tinme and noney are apparent in
the detailed nature of the clains that we've put forward.
We have exam ned the public record very, very carefully.

The evidence that we're looking for is what's
not on the public record, and we think that that
evi dence--again, let nme nake nyself clear that the
evidence that's on the public record we believe is
sufficient to sustain a judgnment by this Tribunal that
California acted with the intent of protecting the
et hanol industry and di sadvant agi ng et hanol 's
conpetitors.

But beyond that, what we are seeking, in
essence, is the nonpublic evidence; the evidence that we
cannot obtain w thout sone type of judicial process.

Now, the United States offered that M. Vind
woul d produce a very |limted set of documents with
respect to what took place at the secret nmeeting in
Decatur in 1998, but what Methanex is seeking is
sonething far--it's seeking much nmore in the way of the
evidence of M. Vind and Regent International, their

participation in the political process in California, not
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sinply that one neeting, and there was no proffer of any
evidence with respect to that.

We think the record that's already been
devel oped and that has been presented to the Tri bunal
quite clearly shows that it was Regent International and
M. Vind that were very nmuch perhaps even | eading the
process of creating the anti-MIBE sentinment that existed
in California. They were one of the primary noving
actors in that whole political process, and it's that
relationship between Vind, and Regent International and
the political process in California that we would like to
obtain nore evidence of.

Some of the evidence that's been submtted shows
that M. Vind was in contact, tel ephone contact, wth
Governor Davis's office, even with respect to donations.
We'd i ke to find out what those contacts were, what was
said, who prom sed what, if anything, what was prom sed
in return. Those are the types of things
that we would like--that's the type of evidence that we
woul d like to obtain because we think that type of
evidence, Vind and Regent International's direct
participation in the political process in California, is
very probative evidence of whether this decision by

California was politically notivated to protect the U S.
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et hanol industry, and that's what we're looking for. It
goes far beyond any evidence that M. Vind m ght have
with respect to the secret neeting in Illinois.

PRESI DENT VEEDER: Sorry to interrupt you, but
in the draft application in relation to M. Vind, you
have a brief description at the end of the docunent, at
Page 13, on the Scope of Requested Di scovery. For the
kind of detail you've just referred to, is that in
Appendi x 7 or Attachment 7, which | don't know if it
exi sts, but we don't have it | think, as supplied in this
draft.

MR. DUGAN:. We didn't supply the attachnents, |
don't believe.

PRESI DENT VEEDER: Don't worry about it now, but
if there's some docunent you can show us which specifies
the kind of detail to which you' ve just referred--

MR. DUGAN: There is no docunent, but when we
woul d create--we just sinply haven't done it yet. W
haven't conpiled it, but that would be the type of, the
process when you survey a subpoena duces tecum under
Rul e 45, on a nonparty w tness, a conbination of that and
what's called a Rule 30(b)(6) subpoena, where you require
a corporate representative to conme forward and to testify

about various subject matters, you have to detail the
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subj ect matters that you want the corporate
representative to testify to, and that's part of the
subpoena process, and we haven't gotten around to
drafting that sinply because we haven't yet had the
perm ssion to go forward and do that.

But that would be part of the process, and the
process requires that the 30(b)(6) subpoena spell out in
enough detail what is being requested so that the
corporation can supply a witness who can respond on those
subject areas. It's not a set of questions, it's just a
set of subject matters to give the witness notice.

And, again, in our, | nean, the way we set it
forth in our October request was just docunents rel ated
to Regent or Vind that coul d denponstrate coordi nated
efforts to influence the decisionmaki ng process
under|lying the neasures in California.

So it's that that we're | ooking to, it's not
just nerely this one secret dinner. | nean, | can
anticipate that we would come back, that what we woul d be
provided with by the United States is a very small set of
docunments that's entirely innocent. | nmean, the whole
pur pose of this type of evidence-gathering process is to

be able to gather docunments so that the credibility of a



Wi tness can be tested, so that if he can be inmpeached, he
wi Il be inpeached.

And | think that the concept of providing
docunentary evidence that's relevant to the testinony of
a wtness is recognized in nost countries, including the
United Kingdom and in Canada, and it's that type of
docunmentary evi dence that we need to test the credibility
of the witnesses that the United States is proffering--
M. Vind, certainly.

We woul d be at a severe disadvantage in testing
the credibility of his testinmony unless we were provided
with relevant docunments that denonstrated,
cont enpor aneously, what was happening at the tinme that he
says it was happening, and | think that type of
producti on of potentially inpeaching evidence is critical
to the cross-exam nation of hostile w tnesses. O
course, there's no doubt that M. Vind would be a hostile
Wi t ness here.

And | think that concept of producing docunents
necessary for inpeachnment of hostile witnesses is an
accepted feature, not just of the United States system
but of the U K system and the Canadi an system as wel | .

So those are the types of docunents that we're

| ooking for, with respect to M. Vind, and those
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docunments have not been offered by the United States, and
undoubtedly will not be. And even if they were, there's
no rational basis for requiring a party to rely on the
good faith of a hostile witness to produce the
appropri ate docunents for inpeachnent.

| think human nature and common sense dictates
that a party that is not under |egal conmpulsion to
produce everything, such parties have a tendency not to
produce everything. They tend to cut and trimas to what
they believe is relevant and to create justifications for
not producing all of the relevant docunentation that can
be useful in proving a point or inpeaching a w tness.

Now, with respect to the requests for, under the
California Public Records Act, | had forgotten this

norni ng that we had requested those, and | haven't had a

chance to | ook at that. M recollection is that we found
the process to be unsatisfactorily. I'mnot entirely
sure of that, and I will go back and I will check the

record nore thoroughly, just to make sure exactly what
conclusion we cane to, but | know we did, | nean, and |
amrem nded that we did, in fact, try to use this
process.

| believe that, to a degree, Governor Davis's

office was not required to respond to these. [|I'm not



sure why, and it'll be part of what | will go back and
try to check and get back to you, but | know I believe ny
recollection is that's one of the reasons why we found it
to be unsatisfactory.

In ternms of the deliberative process, the United
St ates Governnent has al ways taken the position that the
del i berative process applies to the evidentiary processes
of the United States.

My recollection of the law, and this is not an
obj ection that they proffered before this norning, ny
recollection of the lawis that this is a disputed area
and that, certainly, with respect to FOA, there is a
del i berative process, but with respect to responding to
subpoenas, | amnot at all sure that the deliberative
process has been recogni zed by the appropriate courts,
and that's a decision for the courts to nmake, not for the
United States CGovernnment to meke.

And | believe that there have been many
i nstances, where courts have ordered governnment agencies
to produce docunents that were exenpt from discl osure
under FO A, but were not exempt from production as
evi dence pursuant to a subpoena. But, again, we wll
check up on that and try to get back to you with a

definitive position on that.
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MR. ROALEY: M. Dugan, the use that has been
made to date of the California Public Records Act, and
t hank you for saying that you will revert to us on that,
| think it would be helpful if the Tribunal understood
the details of the use that was nade, the scope of the
application or reach, the reasons it was found
unsatisfactory, if it was, and what, if anything, was
done about that, if anything was done about it, and so
on.

MR. DUGAN: | will do ny best to try to dig out
t hose facts.

The one thing that | do renenber is that our
first request for evidence, to be allowed to use
evi dence-gat heri ng procedures, was nade in My of 2001
after we had started this process, and I|'minferring from
that that we cane to the conclusion that the California
Public Records Process would not be a sufficient method
for obtaining the evidence that we thought we were
entitled to, but I will go back and check on that.

Now, as to the other objections that were
proffered by the United States this norning, that the
state governnents nmay not be a person under Section 1782,
agai n, nmy understanding of the law, as to who is and who

is not a person, is that that is "confused" nmay be too



strong a word, but it is an area of the |aw where
different decisions are reached by different courts in
different contexts, and | don't know what the law is with
respect to 1782. | just don't know.

Wth respect to the constitutional prohibition,
t he El eventh Anendnent, of suits against states, | don't
believe this would be deened to be a |awsuit against the
state. | think this is sone type of ancillary proceeding
that woul d probably fall outside the ambit of the
El event h Amendnent prohibition, but again |I'mnot certain
of that. That's just my initial reaction to it.

In terms of timng, nmy statement with respect to
timng was based on two data points; one is that one of
the cases that has been cited to the Tribunal is the
Bi ederman case in Texas. And in that case, if
recoll ection serves ne, and it's failed ne today at | east
once, but if recollection serves, the District Court
ruling was made in Decenber and the Fifth Circuit ruling
was nade in March. So that was a period of three to four
nont hs.

The other data point was it was not a Section
1782 case, but it was a discovery proceeding in New York,
in the Southern District of New York, where | was

attenpting to obtain discovery from PriceWat erhouse U K



| bring it up because M. Legum was actually involved in
that case in a different incarnation.

We obtai ned an order fromthe Southern District
of New York, which is one of the courts with the nost
crowded dockets in the United States. It was appeal ed on
an expedited basis to the Second Circuit, which also is a
court with one of the nopst crowded dockets, and they
responded very, very quickly, and nmy recollection is that
we got a decision fromthe Second Circuit, again, within
three or four nonths.

So nmy experience with District Courts and with
Circuit Courts is that on matters of discovery, they are
quite responsive and that, if presented to them properly,
that this is a matter where the need for expedition is
apparent, they will respond in a pronpt manner.

So | believe that we could get this resol ved
qui te quickly.

PRESI DENT VEEDER: |If | can just interrupt to
ask an obvious question. |If this estimate were not to
wor k, what woul d your position be about the main hearing?
Shoul d the main hearing go ahead, nonethel ess, or should
the main hearing go back or should the main hearing take
pl ace, but the evidence not be closed pending the receipt

of further possible evidence?



MR. DUGAN: Well, we would |ike the opportunity
to approach the Tribunal at that point, and I'm not sure
that we're willing to take a position now and that it
woul d depend on what we thought the prospects for success
were and the amount of time that woul d be invol ved.

If it becane apparent that we weren't going to
be able to obtain discovery for years, then we m ght well
take the position that it's not worth the candle, that it
woul d be nore appropriate to go forward to the Tribuna
as soon as possible.

Now, finally, with respect to the accusation of
ganmesmanshi p, we have al ways taken the position with the
Tri bunal that we didn't believe that the Tribunal's
bl essi ng was necessary in order to invoke 1782. What we
said in our October application, October 4th, at Footnote
1, we said that "Methanex seeks the Tribunal's assistance
in obtaining the requested additional evidence, even
t hough, under Section 1782, the appropriate District
Court may issue an order to produce such evidence upon
the application of any interested person.

Al t hough Courts have held that it may not be
necessary for a litigant to obtain the perm ssion of the
Tri bunal before seeking an order in District Court," and

at that point we cited the Malev case fromthe Second



Circuit, "Methanex wi shes to avoid any dispute as to
whether it was first required to obtain a Tribunal
order."

In the best of all possible worlds, we woul d
prefer a Tribunal order, but if the Tribunal, for
what ever reason, is unwilling to issue it, we believe
that under the statute we are entitled to go to the
District Court as an interested party and seek to
convince the District Court to grant us this additional
evidence. In other words, while we would wel cone a
Tri bunal order, we don't believe it is necessary for us
to succeed at the District Court level, and | don't
bel i eve that position has changed.

Now, with respect to the ADM docunents, | think
| agree with M. Legum that there's no | aw on whether or
not this Tribunal could obtain ADM docunents. Certainly
the way the Federal Arbitration Act reads, a Tribunal
that is not sitting in Illinois cannot obtain evidence
from persons who are resident in Illinois. \Whether that
geographic limtation in the statute would be obvi ated by
the Tribunal's sitting in Illinois is something |I sinply
don't know, but there's normally a geographic l[imtation
with respect to a Tribunal's ability to ask a U S. Court

to obtain evidence.
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MR. ROALEY: May | just ask you whether that
answer woul d--sorry, | don't nean to suggest that you've
given an answer that is definitive or determ native, but
the question of this Tribunal sitting in Illinois my
enhance the ability to get ADM docunents if that is a
proposition worth discussing, is it also--would the
situation be the sane with respect to the Tri bunal
sitting in California, vis-a-vis California documents?

MR. DUGAN: Yes, as | understand it. | nean,
the question is whether a Tribunal, an arbitral
tribunal's power to petition a Federal Court for power to
get docunents travels with it or not, if it travels to
I11inois--

MR. ROALEY: The distinction | was maki ng was
not the location but the fact that the respondent to such
a request m ght be a governnental entity.

MR. DUGAN:. That | just don't know. 1In other
wor ds, even assum ng that the geographic limtation could
be gotten around by sitting physically in Illinois and
California, your question is that even if that geographic
[imtation were gotten around, would a District Court
have the ability to issue a subpoena to a government in

California, a local governnent, as opposed to a private



corporation? | amsorry, | just don't know the answer to
t hat .

MR. ROALEY: Are you asking us to consider
whet her we should be sitting in Illinois, or Sacranmento
or Los Angeles to facilitate?

MR. DUGAN:  No.

MR. ROWALEY: Not asking for that.

MR. DUGAN: No, no. | was just asking for
perm ssion to invoke 1782, which will get around that
guestion conpletely.

MR. ROALEY: Thank you.

MR. DUGAN:. Then finally, just the last point, |
think that with respect to the scope of the next phase of

t he proceeding, and the need to rely on circunstanti al

evidence, the Tribunal, in its decision in paragraph 149,
| think has already crossed that bridge. | nean this was
the statenent of the Tribunal. Second, we accept that it

is open to Methanex to rely on reasonable inferences, and
it my rely generally on circunmstantial materials.

That's precisely what we hope to do here, is to--and
that's precisely what we do do. W rely on the
circunstances, all the circunstances surrounding this
decision, the scientific record, the suitability of the

measures for the purpose that it was supposed to serve,



the circunstances surroundi ng the political process, who
triggered the political process, who was involved in it.
To our mnd, those are all obviously rel evant
circunstances for determ ning what California engaged in
was a garden variety act of econom c protectionism

And | think that concludes ny rebuttal remarks.

PROF. REISMAN: | would like to go back to the
i ssue that you were enlightening nme on earlier. After
your answer you proceeded to the prohibition of methanol,
explicit prohibition of nethanol as an oxygenate. So in
ternms of 1101 or in ternms of the partial award, there
really are in this argunent two types of actions that
address the requirenment of 1101 relating to. One of them
is the explicit banning of methanol, qua nmethanol as an
oxygenate, and the other is the inferential or
consequential issue, and that is that MIBEs were harned,
and it was foreseeable that this would harm net hanol
producers. So you have introduced two argunents to
address based on two separate behaviors to address 1101.
Have | understood you correctly?

MR. DUGAN: You have, but | think that ny only
qualification would be that | think that the argunents
that we've introduced as to the types of actions and the

types of circunstances fromwhich the Tribunal can infer
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the requisite intent to satisfy the 1101 test go beyond
those two points. In other words, our argunment with
respect to foreseeability goes to that point, that an
intent to harm nmet hanol producers and Met hanex can be
inferred fromthe foreseeability of the harm that that's
the type of circunstantial evidence from which the
i nference can be drawn.

PROF. RElI SMAN: Thank you. That is very
hel pful. Just to nake sure that | understand, when you
say intent can be inferred, we're not dealing with the
intent that is manifested in the prohibition of methanol
as an oxygenate. W're dealing with a type of
constructive intent. In other words, we don't have to
conclude in your conception that soneone in the
governnment al apparatus of California intended harm that
we will in fact have a construction, a constructed intent
that we will derive fromthe aggregate of the
circunstances you direct us to.

MR. DUGAN. Well, | think it's both actually. |
mean | think that in the nature of any active econom c
protection, that an intent to favor a local entity is an
intent to disfavor its conpetitors.

PROF. REI SMAN: | understand that point, but

that's not nmy question. | don't nean to badger you, but



| just want to namke sure | understand your point here
with respect to 1101 since it is a critical part of the
partial award.

Intent is required. Intent is certainly
fulfilled with respect to banni ng nmet hanol as an
oxygenate, permtting a party to advance to 1102, 1105,
1110, whatever. Intent with respect to the prohibition
of MIBE is not manifest in the same sense with respect to
met hanol producers. Here you say that that intent is to
be inferred fromthe aggregate of circunstances. MW
guestion is: when one | ooks at the aggregate of
circunstances and identifies foreseeability, does
foreseeability equal intent or are you asking us to take
foreseeability and to use that as a constructive intent?
We no longer require a denonstration of intent. We will
have a constructive intent because of the denpnstration
of foreseeability.

MR. DUGAN: | guess I'mnot quite sure what you
mean by constructed intent.

PROF. REISMAN: | nean in the first case we have
an enpirical denonstration of intent. No one can argue
t hat met hanol was prohibited as an oxygenate, and then
one proceeds, one goes through the threshold, the

screening process. Wth respect to the prohibition of
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MIBE, we don't have that because the problemis, was this
i ntended to harm net hanol producers? As | understood
you, you said one may infer such an intent by | ooking at
foreseeability and foreseeability would be inferred from
all the factors. Foreseeability cannot be effects
because then we woul d be back to sonething rejected by
the Tribunal in the partial award.

So if the Tribunal finds foreseeability and the
aggregate of circunstances, it is entitled in your view
to conclude that there was intent, but this will not be
intent in the sense in which it was in the first with
respect to the banning of methanol. This will be, as it
were, constructive, or artificial, or inferred intent, if
you like, virtual intent.

MR. DUGAN:. It will certainly be inferred
intent, and whether it would be virtual intent or
constructive intent, I ama little less certain of. |
guess what | go back to is regardless of howit's
| abeled, | think the lawis clear, and it's clear as a
matter of municipal law certainly, in those cases that
deal with discrimnation issues, that when harmis
foreseeable, then the intent to harm can be inferred.
Now, whether that's properly | abel ed as constructive

intent or not, or whether that is a Tribunal making a



factual conclusion that there was indeed actual intent to
harm but they infer that on the basis of the
foreseeability, is sonmething I"'mnot in my own mind clear
of, and I think it could be either really. It would
depend on the facts and circunstances and the inferences
t hat were drawn from them

PRESI DENT VEEDER: |'Il just ask you to go back
to your proposed procedural schedule, page 14 of your
response.

MR. DUGAN:  Okay.

PRESI DENT VEEDER: Now, you heard the United
St ates nake the point that there's nowhere in this
schedul e any provisions for any full fresh pleading from
the United States answering Methanex's fresh pleading.
Woul d you accept that that has to be incorporated into
this schedul e?

MR. DUGAN: Yes, we would. We'd have no
objection to the United States, in fact we would prefer
it, if the United States would file a detail ed pleading
in response to all the particulars set forth in the
second anended cl aim

PRESI DENT VEEDER: |f they were to do that,
woul d you want to have a reply?

VMR. DUGAN: No. | mean- -



PRESI DENT VEEDER: You would forego it?

MR. DUGAN: We would forego it, and at that
point we think that--1 mght point out that a reply is
not required under the UNCI TRAL rules. It is under ICSID
rules, but it's not under the UNCI TRAL rules. | think at
t hat point the proceeding would be ripe for adjudication
t hrough wi tness statements and a heari ng.

The reason why we believe that we can skip that
process is that ultimtely we believe this case is going
to come down to that type of evidence, w tness statenents
and cross-exam nation, and that having another round of
factual pleadings that do not directly confront w tness
statenments and the need for cross-exam nation is--it's
not irrelevant, but on balance we think it's nuch | ess
hel pful than getting to a hearing on the nerits as
qui ckly as possible.

PRESI DENT VEEDER: You heard al so their
criticismof the 30-day tinme [imt for the subm ssion of
their evidence-in-chief. This is |leaving aside the
guantum i ssue, but mrroring the exercise that you
perforned | ast year and this year as being too short. Do
you di spute that?

MR. DUGAN. No, | don't dispute that. Actually,

this was to a degree a m stake on our part. W had



t hought to put in there 60 days rather than 30 days, and
that's our fault. That's ny m stake. W would only make
the point that they've had the evidence with respect to
our second anmended claim since Novenber. So they have
had a | ong period of tine to be able to respond to al
t hat .

Wth respect to the evidence that was submtted
on January 30th, if they wanted nore tinme to respond to

that, we'd be perfectly agreeable to nore tinme to respond

to that.
PRESI DENT VEEDER: Thank you very nmuch.
The United States, would you like to respond?
MR. LEGUM  Could we take five m nutes before we
respond?

[ Recess. ]

PRESI DENT VEEDER: M. Clodfelter?

MR. CLODFELTER: Thank you, M. Chairnman. What
"Il do is begin with a couple of general coments, and
then ask M. Legumto pick up as well.

|'"d like to begin with this notion of a
rel ati onship between the concept of foreseeability and
intent. First of all, just to rem nd us all about the
context in which this issue arises, it arises in the

context of when it can be reasonably said that a neasure



relates to an investor or an investnment. We do not
believe that foreseeability is in any way relevant to
this question, any inportant way relevant to the
guesti on.

| would Iike to begin by pointing out that this
is the sanme argunent that Methanex made before the
Tribunal's partial award, that all they needed to show
was foreseeability. The Tribunal has already rejected
that, and for good reason. True, the universe of effects
is huge, and the universe of foreseeable effects is
somewhat smaller, and the universe of foreseen effects is
even smaller. But even that smallest subset is itself
gigantic of course, especially in the area of public
policy. The economc effects of public policy nmeasures
are frequently studi ed and known and foreseen. It cannot
be said, however, that every negative effect of a public
policy neasure is the notive behind that public policy
measure. To do so elimnates all nmeaning to the term of
intent. The entire linmtation which the Tribunal upheld
inits partial award is swallowed by this notion in that
case, and is of no help to the Tribunal in deciding when
t hese neasures relate to a particular investor or

i nvest ment .
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It does not help to rely upon the concept of
foreseeability in tort law. First of all, of course,
that is a concept of liability; it is not a question of
when a neasure relates to any particul ar object. But
nmost inportantly, it ignores the fundanental distinction
in tort |aw between intentional acts and negligent acts.
If foreseeability were all that were necessary, all acts
in tort would becone intentional acts. Foreseeable,
therefore intended, intentional acts. O course, that's
an absurdity. Foreseeability is not a sufficient basis
on which to infer intent. |t perhaps is a necessary
el ement, but it falls far short of being sufficient to
supply a basis for a reasonabl e inference.

What are the inferences that Methanex w shes you
to draw fromthe circunstantial evidence they have
presented that would justify conmbining the issue of
merits on the question of liability with the
jurisdictional question of whether these neasures relate
to Methanex? Well, it's very curious. Sonetines
listening to Methanex's description of this case, one
woul d think that the respondent is ADM and not the United
States. M. Dugan once again this norning tal ks about
ADM s concerted effort to manipul ate the peopl e process,

and by doing so it has harned foreign producers. O



course, ADM s acts are not what are at issue in this
case. It's the nmeasures of the State of California.
They have still not explained how, whatever notivation
ADM may have had, relates in any way to the notivations
of the State of California instituting these neasures.

That underscores the fishing expedition nature
of their request for additional opportunities to discover
docunments. | have to say I'ma little surprised.
Certainly it's reasonable to expect that they would have
exhausted all public avenues of this information. |It's a
very serious charge that they're making. Yet this
norning we don't even know--it doesn't appear that they
remenber what efforts they have made to exhaust those
public avenues. It doesn't sound so inportant, and
that's what we hear fromthe other side.

Of course circunstantial evidence can be the
basis for inferring intent. W never doubted that. The
guestion is the particular evidence proffered. Here it
is sinmply insufficient to infer anything about the intent
of the State of California in pronul gating these
measures. |'Il leave it there.

M. Leguntf?

MR. LEGUM M. President, and Menbers of the

Tribunal, | will try to be brief.



|"d like to begin by addressing Methanex's
assertion that there is anple evidence already in the
record to support a finding of intent. That is sinply
not the case. Wth respect to the issue of intent
identified by the first partial award, there is, we
subm t, no evidence of any intent to harm Methanex or any
met hanol producer in the class to which it bel ongs.
We' ve heard several references during the course of the
day to what Senator Burton said. There is no evidence of
any conpetent genre to support that. What we have is a
statenment by someone who says that unidentified persons
told himthat Senator Burton told them sonething on an
unidentified date. This is hardly the kind of evidence
that a Tribunal such as this can take into consideration
in reaching a determ nation as serious as whet her
California intended to do sonething other than what it
purported to do in its official acts and decrees, and we
submt that if the Tribunal |ooks at the record that
Met hanex has put forward, it will find that there is not
sufficient evidence of the type of intent that's
identified in the award to support even a prim facie
case of such intent.

Met hanex refers to the evidence that we put in

concerning the fuel cell partnership and asserts that
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that proves their point precisely. WelIl, it proves our
poi nt precisely. That evidence is evidence of
California's dealings with Methanex itself, not with MIBE
producers, not with ethanol producers, nor even with

met hanol producers generally. [It's evidence that rel ates
to Methanex itself. That is the type of evidence that
the Tribunal identified as being relevant to the issue of
i ntent.

Turning to the subject of the discovery
requests, we heard for the first tinme this norning that
Met hanex is not | ooking for evidence that is in the
public record. That's sonmething we had not heard at any
point prior in these proceedings. And we also |earned
t hat Met hanex has not yet deci ded what docunents it
wi shes to pursue fromeither Dick Vind or Regent or ADM
Under these circunstances it is exceedingly difficult to
arrive at any kind of decision as to whether the
docunments in question neet the requirenents of the |IBA
rules, and are relevant and material to these
proceedi ngs. Based on Methanex's description of the
docunments that it seeks fromM. Vind, it would appear
that they are not relevant and material, as all of those

docunments go to pronotion of ethanol and argunents
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agai nst MIBE, and not to the question of nethanol or
Met hanex identified by the Tribunal.

In terms of the timng of the resolution of the
proceedi ngs, | also have not gone back and | ooked at the
timng in either of the cases that M. Dugan referred to,
ei ther the Bi edermann case or the Pricewaterhouse case.
My own recollection of the Pricewaterhouse case is that
the briefing schedule set by the Second Circuit, because
there was an appeal and a cross-appeal in that case,
itself took three nonths, which doesn't take into
consideration the time that was required for either the
notice of appeal to be filed, the District Court
proceedings to conme to fruition or for the Second Circuit
to actually render its decision. M own recollection is
that it took sonething on the order of a year or slightly
| ess than a year, but again, | can't provide specifics
there. | can say, however, that according to nost recent
statistics published by the Federal Courts, in the N nth
Circuit Court of Appeals it takes 15.1 nonths--that's the
mediumtime for resolving an appeal fromthe filing of
the notice of appeal through the issuance of the award.

And finally, 1'"d like to conclude by picking up
on sonething that M. Clodfelter just said. O course we

don't dispute that the Tribunal may take into



consi deration reasonable inferences fromthe evidence
t hat has been offered, but the inferences that Methanex
asked this Tribunal to draw sinply are not reasonabl e.
It cannot be reasonably inferred froma ban of one
product that California intended to harmthe suppliers of
materials to the manufacturers of that banned product.
|"d like to conclude at this point, unless the
Tri bunal has any further questions, but | would note that
there are points that the United States would like to
make on the subject of the scope of am cus participation,
whi ch Ms. Menaker can address at any point when it's
conveni ent for the Tribunal.

PRESI DENT VEEDER: We'll conme to that in one
moment. We'll just see if we have any questions fromthe
Tri bunal for you.

[ Pause. ]

PRESI DENT VEEDER: M. Legum could we | ook at
your proposed schedule, which was attached. |It's page 2
of your letter of the 25th of March.

MR. LEGUM | have it in front of ne.

PRESI DENT VEEDER: Now, is it a deliberate
om ssion that there's no full U S. fresh pleading there
on the basis that you don't need it if you go down this

route?
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MR. LEGUM On the issue of intent, the
suppl enental statenent of defense that the Tribunal has
is our full fresh pleading with respect to that issue
only.

PRESI DENT VEEDER: \When we conme to the oral
hearing at the very end of this exercise, are you able to
give any estimate or guesstimte as to the tinme required,
or is it too early?

MR. LEGUM Well, we estimate that it wll
require no nore than three days.

PRESI DENT VEEDER: | beg your pardon. | forgot
t hat, yes.

MR. LEGUM That is also based on | guess a
shared view that in these proceedi ngs one can rely on
W tness statenents as being essentially the direct
exam nation, and only those w tnesses need be called that
the party or the Tribunal believes need to appear to
testify.

PRESI DENT VEEDER: Thank you.

MR. ROALEY: M. Legum on intent to harm
met hanol , you say that it may not be inferred from an
intent to harm MIBE. As | listened to M. Dugan, he says
that there is an assertion of an intent to harm net hanol

in the pleading and evidence from which such intent can
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be inferred. | was struck by one paragraph of the
pl eading in particular of the second anended cl ai m at
par agraph 121.

That paragraph deals with the California Air
Resour ces Board, adoption the regulation that went into
effect on 2nd Septenber. And you'll see the | ast
sentence of that paragraph asserts that, "Indeed, the
expressly stated intent of the drafters was to ban, inter
alia, all alcohols other than ethanol."” | took that to
be an intent to ban an al cohol which could or would
i ncl ude et hanol .

Am | right in that or am | m sunderstandi ng?

MR. LEGUM Could I ask you to just repeat the
very | ast clause of your question?

MR. ROALEY: Yes. | won't get it right. 1It's
my view that a gentleman never gets his quotes right, and
| use that as my own provenance by m squoting. | never
repeat ny questions the same way, but 1'll have a go.

In the | ast sentence of that paragraph, we see
the statenent, "lIndeed, the expressly stated intent of
the drafters was to ban, inter alia, all alcohols other

t han et hanol . "
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If it is correct that that was the stated
intent, is that not an intent to ban nethanol? O am!|
nm sunder st andi ng?

MR. LEGUM  Well, several things. First of all,
Met hanex has never asserted that a ban of nethanol
viol ated the NAFTA. They have never asserted that the
ban--that any ban of methanol is the basis for its claim
in this case. And in our supplenental statenent of
def ense, we questioned that and asserted a jurisdictional
objection to the extent that they m ght be attenpting to
assert a claimbased on a ban of oxygenates other than
MIBE. And in their pleading of |ast week, their response
was, no, we're not asserting a claimbased on a ban of
oxygenat es other than MIBE; we're only pointing to that
as evidence of intent in the ban of MIBE to address
met hanol producers. So that's one point that | hope is

clear fromthe record at this stage because | think it's

i nportant.

MR. ROALEY: | read what they said to--I
understood it the same way you did. | hope we both
understood it correctly. No doubt we'll be told if we

didn't. But are they not saying that that is evidence of

the requisite intent or evidence fromwhich "a relation

to" may be inferred?



MR. LEGUM | believe that they are making that
assertion, and we are prepared to address that. That's a
factual question that we're fully prepared to address.

Very briefly, there were two points. First of
all, what the regulation did was it essentially permtted
only oxygenates that had passed a nmulti-nedia eval uation
of their effects in the environnent to be used as
oxygenates. At the point in time when they did that--and
| believe this continues to be the case--ethanol was the
only oxygenate that had been so tested and had passed
that test. But there is no reason why other oxygenates
could not also be subjected to a simlar test. There is
not hing that prevents proponents of any other oxygenate
fromattenpting to qualify them under that regul ation,
and to nmy understandi ng, there has been no attenpt to
qual i fy any other oxygenates under that conditional ban
that you've just referred to.

The second point is that nethanol is not used as
an oxygenate and it cannot be used as an oxygenate in
gasoline. And this is a point that we're prepared to
address at sone length in this phase limted to intent
because it's inportant. |It's inportant because it shows
t hat evidence concerning ethanol, which can be used as an

oxygenat e, does not present evidence that's rel evant
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because et hanol and net hanol are not conpeting oxygenates
in the California market and they cannot be.

MR. ROALEY: And if you're wong on that point?

MR. LEGUM |If ethanol and--if methanol and MIBE
are effectively the same thing, then | expect that we
will not prevail in this phase on intent. But they are
not the same thing, and they do not conpete, and for that
reason, | believe that we would prevail

MR. CLODFELTER: If | mght just add sonething
to that, there's a reason why Methanex does not rely upon
the ban on untested al cohols as a basis for their claim
They' ve never asserted that we're wong on this point.
First of all, if we're wong, you asked, but they've
never asserted otherwi se. They've never asserted, nor
can they, that nmethanol is used as a gasoline additive.
It clearly is not.

Were it used as a gasoline additive and were it
di spl aced by this regul ation, that would have been the
basis for their claim They suffered no harm fromt hat
aspect of the regulation. That's why it's not the basis
of the claim and that's why they only rely upon it as
so-call ed evidence of an inproper intent with respect to

t he ban on the use of MIBE.



We submit that it is not evidence at all of such
an inperm ssible intent. They haven't even expl ai ned how
it's evidence of that intent and why, in fact, the ban on
untested al cohols woul d even be necessary if that were
the intent in banning MIBE.

So our position on that provision of the
regulation is that it's not evidence of anything with
respect to the intent in banning MIBE, nor have they
denonstrated how it is.

MR. DUGAN: | guess just to start with, we quite
clearly have said that the decision to ban methanol is
per suasi ve and conpelling evidence of California' s intent
to harm nmet hanol producers. There's a reason why they
banned net hanol or why they went out of their way to
evaluate it in a very cursory fashion during this process
and to ban it w thout nuch thought, and that's because,
in our view, they wanted to protect the market for
et hanol .

Now, as to whether or not nethanol is an
oxygenate and used in gasoline, it is. Not in the United
States but in Brazil it's used extensively, both as a
gasoline additive and as an oxygenate. It's always been

consi dered capabl e of being used as an oxygenate in the
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United States. That's why it's nmentioned so frequently.
That's why EPA itself defines it as an oxygenate.

As a matter of fact, it's not used in the United
States because it doesn't get the 54-cent-a-gallon
federal tax subsidy that ethanol gets. Nor does it get
the additional subsidies that various states give it. It
can't conpete economcally with ethanol because it's not
heavi |y subsi di zed and protected.

Technically, it can be used as an oxygenate.
There's no doubt about that. And California went out of
its way to nake sure that there would be no possibility
t hat net hanol would conpete with ethanol by banning it.

Now, secondly, as to why it was not considered
t horoughly, only ethanol was considered thoroughly. O
all the--if we go back to what the UC-Davis study was
supposed to do, it was supposed to |look at all oxygenates
and conpare them and see which one was the nopbst suitable.
It didn't do that. It sinply provided a pseudo-
scientific basis for knocking MIBE out. It didn't do
what it was supposed to do.

And, thereafter, California made it clear that
t here was one preferred oxygenate, and that was et hanol.
And that was all it was going to consider. It wasn't

going to consider nethanol, and it was going to ban



met hanol. And all of that points, in our mnd, to the
obvi ous conclusion. This is direct evidence that
California intended to protect the market for ethanol, to
create an in-State ethanol industry so that they could
use their rice biomss to make ethanol, and at the sane
time to penalize all of ethanol's conpetitors, including
met hanol producers. And there could be no nore cogent
evidence than this explicit ban on nmethanol as an
oxygenat e.

PRESI DENT VEEDER: Let's nove on now to am Ci.

MS. MENAKER: M. President, nenbers of the
Tri bunal, as M. Dugan noted, the parties have been able
to reach agreenent on nost aspects of am ci participation
in the next phase of the proceedings. The one aspect on
whi ch we disagree is the claimnt Methanex would like to
restrict amci participation to commenting on | egal
i ssues, whereby the United States feels that no such
restriction should be inposed.

The Tribunal mght recall that the initial
applications filed by petitioners in the year 2000
requested perm ssion to address both issues of |aw and
issues of fact. |In fact, in the joint subm ssion nade,
the portion of that subm ssion pertaining to II1SD s

proposed participation focused primarily on issues of
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| aw, whereas the portion of the subm ssion relating to
Eart hjustice's proposed participation focused al nost
exclusively on issues of fact. So we don't think it
shoul d come as any surprise that petitioners were seeking
to participate on both |l egal and factual issues, and--

PRESI DENT VEEDER: Just to interrupt you, when
you say "factual issues,” | think we understood that it
was really nore expert fact than primary factual issues
that they were raising. |Is ny recollection correct?

MS. MENAKER: |f | understand your distinction,
| believe it is. The factual issues that | recall having
been brought up by Earthjustice's petition pertained to
the scientific evidence for the ban and the chem cal
attributes of MIBE, water contam nation, things of that
nature, not factual issues such as what occurred during
t he August dinner, for instance.

And it was also--the United States' reading of
this Tribunal's decision on amci participation also |ed
us to conclude that this Tribunal anticipated that the
am ci would be permtted to comment on factual issues or
did not foresee restricting the amci participation to
| egal issues. And specifically at paragraph 36 of its
deci sion, the Tribunal indicated that it would retain

di scretion to decide what weight, if any, to attribute to



any am ci submi ssions. It continued to state that, and |
gquote, "Even if any part of those subm ssions were
arguably to constitute witten evidence, the Tribunal
would still retain a conplete discretion under Article
25, subparagraph (6) of the UNCI TRAL Arbitration Rules to
determine its adm ssibility, relevance, materiality, and
wei ght . "

Now, if amci were limted to making | ega
argument, there would be no need to nake a determ nation
on the adm ssibility, relevance, materiality, or weight
of any witten evidence submtted by petitioners. And,

t hus, our reading of the Tribunal's decision is that it
i ndicates that the Tribunal itself assumed that am ci
woul d not be restricted to comrenting on | egal issues.

Now, as M. Dugan noted, the United States did
submt with one of its subm ssions on the am ci issue the
procedures that had been adopted by a WIO appel | at e body
heari ng the asbestos case. \When we did so, however, we
noted that the Tribunal m ght wish to consider adopting
its own procedures for am ci subm ssions that would be
tailored to the specific needs of these proceedings. And
the United States at no tine proposed that the Tribunal
adopt the guidelines adopted by the WO appel | ate body

whol esal e. And doing so woul d be i nappropriate.
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The specific needs of this case warrant not
restricting the content of am ci subm ssions to |egal
i ssues.

Now, the guidelines that we attached that were
adopted by the division hearing the appeal in the
asbestos case were adopted for an appeal before the WO
appel l ate body. The rules governing appeals before the
WO appel |l ate body provide that an appeal shall be
limted to issues of |aw covered in a panel report and
| egal interpretations devel oped by the panel. It would,

t hus, make no sense to permt an amci to comrent on
factual issues in a WO appel |l ate case where the Tri bunal
is limted to addressing questions of |aw.

Now, al though as far as we're aware no panel of
the WIO has adopted formal guidelines |like those adopted
by the WO panel in the asbestos case, panels in front of
the WO have, in fact, accepted am ci participations, and
t hose panels that have accepted am ci participations have
accepted subni ssions that have commented on factual as
well as legal issues. And two such exanples of WO
panel s that have accepted such subm ssions are the panels
that heard the softwood | unber disputes, which are at DS
236 and DS 257. And, of course, here in the next phase

of the proceedings there will be both issues of |aw and
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fact that will be decided, and we contend that it is thus
appropriate for amci to be permtted to address both
factual and | egal issues.

| would al so point out for the Tribunal that
there's only been, to our know edge, one other Chapter 11
case where the issue of am ci participation has arisen.
That has been the case brought by UPS agai nst the
Governnment of Canada. In that case, the Tribunal, |ike
this one, found that it had authority to accept am cus
petitions.

In that case, the claimnt, |ike Methanex here,
had argued that the existence of Article 1128 and Article
1133 evidenced that the Tribunal |acked authority to
accept am cus subm ssions, and the Tribunal in that case,
like this one, rejected that argunent.

In rejecting the argunent that Article 1133,
whi ch provides that the panel may appoi nt an expert
w tness, the Tribunal noted that an expert w tness
appointed by the Tribunal is unlike an amci. And when
it made that distinction, it noted that an am cus m ght
comment on specialized factual matters; however, an
am cus' role may al so be broader than that because an
am ci may comrent on | egal issues and may bring a

di stinct approach to several issues.
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But it is our contention that the Tribunal also
assunmed that it would be appropriate for amci to comment
on factual issues, and that discussion was in paragraph
62 of the Tribunal's decision, which we can provide for
the Tribunal if that would be convenient.

Also, | would like to note that the Tribunal in
its decision relied upon the jurisprudence of the Iran-
U.S. Clains Tribunal and specifically the nodified
version of Article 15, Note 5, that governs the
proceedings in front of that Tribunal, which permt the
Tri bunal to accept am cus subm ssions. And the Tribunal
noted that in at |east one instance, that Tribunal had
accepted an am cus subm ssion.

And in that case, which is Case A-15, the
Tri bunal accepted a Menorial frominterested U S. banks
for filing in accordance with the UNCI TRAL rule, and that
Menorial itself addressed both factual and | egal issues.
In fact, the issue in dispute in that case was the
bal ance of an account nunber, so the Menorial necessarily
di d address factual issues.

And, finally, I would just note that both U S
and Canadi an jurisprudence both support broad
participation for am cus subm ssions, and there is no

such restriction of limting amci participation in U S
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courts to commenting on | egal issues, and to the best of
my knowl edge, no such restriction is inposed in Canadian
courts either.

Thank you.

If it would be helpful, | could describe the
rest of the actual agreenent between the parties.

PRESI DENT VEEDER: That was our next questi on.

MS. MENAKER: | would just ask ny coll eague to
pass around to menbers of the Tribunal the procedures
that were adopted by the WIO appellate body in the
asbest os appeal because that forms the mpjority of the
agreed procedures between the parties, with a certain--
one agreed-to nodification and then one point of
di sagreenent .

Essentially, what we would suggest is that the
petitioners file application for leave to file their
written subm ssion along the |lines contained in paragraph
3: that the application would be made in witing, dated
and signed by the applicants, including the address and
ot her contact details, be no | onger than three pages,
contain a description of the applicant, specify the
nature of the interest the applicant has in the appeal,
identify the specific issues that the applicant wi shes to

address, state why it would be desirable to achieve a



satisfactory result in this case to have the am ci
participation, and contain a statenent disclosing whether
t he applicant has any relationship with any party to this
di spute or will receive any assistance fromany party to
the dispute in preparation for its application or its
written subm ssion.

The petitioners have al ready made subm ssions
t hat i ncorporate many of these things, but we think, you
know, it m ght make sense to have one docunent in which
all of this information is contained, and once this
Tri bunal issues an order describing what the next phase
of these proceedings will look like, | think the amci,
woul d guess, would be better able to tailor their
application to the specific subm ssion that they wish to
make at the next stage should they wish to make one.

The one nodification as far as the first part of
the procedure that the parties agreed to would be that we
believe it would be nore efficient for the amci to make-
-file their application for |leave to make their witten
subm ssion along with the witten subm ssion itself.

That is nmore akin to what is done in U S. practice, for
i nstance, but doing that will enable the Tribunal to

actually have the witten subm ssion in hand when it
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eval uates whether to take into account the subm ssion or
not .

And then, of course, for the witten subm ssion
itself, the parties have agreed essentially with what is
set forth in paragraph 7: that it ought to be dated and
signed by the person filing the subnm ssion, that the
subm ssi on ought to be concise and in no case |onger than
20 typed pages, including any appendi ces. And, of
course, on that |ast paragraph is where our disagreenent
lies, which is subparagraph (c) of paragraph 7, which is
whet her their statenments should be limted to commenting
on | egal issues as opposed to factual issues.

PRESI DENT VEEDER: [ I naudi bl e coment of f
nm crophone. |

MS. MENAKER: That's correct. There are a
nunber of places where it would have to be nodified for
you know, this particul ar case.

MR. DUGAN. On the amci, if | just m ght
respond, | agree with Ms. Menaker that with respect to
t hose i ssues that we have agreed upon, it is as was set
forth there. Wth respect to the factual issues, |I'd
li ke to make two broad points.

First of all, as you can see fromthe

participants in the roomitself, Methanex is up against



the full weight of the United States Governnent. You
have participants from State Departnent, the USTR,
Treasury, EPA and Commerce, as well as representatives
fromthe State of California. Canada and Mexico are not
here. They've already expressed their opposition to this
case in forceful terms. W' Il have to respond to their
subm ssi ons.

As a matter of just equity, to require us to
respond to the factual subm ssions of a host of
envi ronmental organi zations is a classic exanple of
unduly burdensome procedural requirenments. It is just
sinmply not something that a single claimnt should have
i nposed upon it.

Secondly, we have not had tinme to research the
hi story of when factual subm ssions are allowed, and we'd
like to be able to do that if the Tribunal is seriously
considering that. M. Menaker just gave a lucid
description of the cases that she believes supports the
United States. We'd like to have the tine and the
opportunity to do that with respect to other cases.

But | mght point out that this is--the factual
nature of this case is extraordinarily conplex and broad.
There may be certain cases where commentary on factua

matters woul d be useful. But in a case that's as
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sprawl ing and as wide as this, Methanex submts that
all owi ng a host of organizations, which wll be
predom nantly environnmental organizations, to comment and
to put new facts into the record is sinmply--it's a
met astasis of the process, and it's sinply not called for
here.

PRESI DENT VEEDER: Well, thank you for that.

It's now 1 o' clock. Unless there's sonething
usefully that could be raised, we propose to break now
and to resune this afternoon when we'll have a chance to
address the first part of your subm ssions this norning.
We'| | come back to am ci and other minor matters at the
end.

We suggest we start again--at 2:45, do you
t hi nk?

What we suggest is that we cone back here at
2:45. That will give us time, | think, to deliberate.
It will give you tinme to have lunch. If that's
convenient with you, that's what we'll do. So back here
at 2:45. Thank you.

[ Wher eupon, at 12:59 p.m, the neeting recessed,

to reconvene at 2:45 p.m, this sanme day.]



AFTERNOON SESSI ON

[3:03 p.m]

PRESI DENT VEEDER: Well, | apol ogize for keeping
you all waiting.

We' ve done our best to deliberate and to arrive
at certain decisions. Unfortunately, on the nmain
deci si on, which we had hoped to discuss with you at this
stage, we do need nore tine. |It's a credit to both sides
t hat you nmake such subm ssi ons which cause such
difficulty that they are causing us difficulty, and it's
an i nmportant matter on which we've decided not to
truncate our discussions but to release you, and we'll be
witing to you in due course, not this week but | hope by
the end of next week. So I'll say no nore about the main
i ssue which divides you as regards the future procedure
of this arbitration.

As regards Article 1782, again, we're going to

deliberate a little bit nore about this, and we'll have a
par agr aph about that in our letter, | hope at the end of
next week.

We are not m nded at the nonent to give the
bl essi ng requested by Methanex for its proposed
application to the U.S. district courts for reasons which

we'll el aborate. We don't consider that such an
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application at this particular stage of the proceedings
is tinmely.

As regards the am ci, we congratul ate the
parties on reaching such near agreenent, but on the
critical point at issue, we understand Methanex woul d
like nmore time to address this distinction between a
| egal amci and a fact amci. And given that we
certainly have tinme to accommodate that request, we
propose to give Methanex the tinme requested to put inits
poi nt of view by way of further witten subm ssions. W
don't propose to convoke a fresh hearing about that, and
obvi ously there would be a response if the USA wi shed to
make it in response to what Methanex had said to us.

We need to discuss a little bit about the
timetable for that, but | suspect it's not a very time-
consum ng exercise. Could you do that by the end of next
week or even earlier?

MR. DUGAN: Yes, we can do it by the end of next
week.

PRESI DENT VEEDER: | think depending on the
vol umes acconpanyi ng, we can see what the response woul d
be fromthe United States, but if you can assune you have

ten days thereafter and work on that basis, unless



there's sonme particular difficulty which we can't
f oresee.

That concl udes the response that the Tribunal
indicated it would give to the parties, and I'msorry we
can't give you nore. So | thank you again for waiting,

but it's been a very hel pful neeting for us. And as |

say, we'll put something in witing for you | hope by the
end of next week, which will take this arbitration
further.

s there anything on the Methanex side you
wanted to raise at this stage?

MR. DUGAN: No, not at this tine.

PRESI DENT VEEDER: And on the USA side?

MR. LEGUM Not at this stage.

PRESI DENT VEEDER: Well, that's all that we have
to say, so we close the nmeeting at 5 past 3:00. Thank
you.

[ Wher eupon, at 3:05 p.m, the nmeeting was

adj our ned. ]
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