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IN THE ARBITRATION UNDER CHAPTER 11
OF THE NORTH AMERICAN FREE TRADE AGREEMEN T
AND THE UNCITRAL ARBITRATION RULES
BETWEEN

METHANEX CORPORATION,
Claimant/Investor,
-and
UNITED STATES OF AMERICA,

Respondent/Party.

REJOINDER OF
RESPONDENT UNITED STATES OF AMERICA

In accordance with the Tribund’ s Firgt Procedura Order, Respondent United States of
America respectfully submits the following Rgoinder to the Reply of Methanex Corporation

(“Methanex”) to the United States' Statement of Defense (the “ Reply”).

[ntroduction

1 The United States does not attenpt here to address each of the errors of fact and law
that pervade Methanex’s Reply. Ingead, this Rgoinder highlights only afew of the most
fundamenta misapprehensonsin the Reply. The United States denies each and every dlegation

of the Reply nat spedificaly and unambiguoudy admitted in this Rgoinder.
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Chapter 11 Provides No Claim For Policy Disputes

2. Methanex's Reply confirmsthat its dlaims are founded on its view thet
Cdiforniashould have made different policy choicesin addressng MTBE contamingtion of its
drinking water supply. Methanex thus acknowledges that MTBE contamination “ poses some
degree of rik,” Reply at 7 1/ 36, but asserts that the Executive Order was not an “appropriate
action” to take in response to the findings of the UC Report and the additiond information on
the MTBE problem provided through public hearings and comment. Id. 132 Smilady,
Methanex faults Cdifornia for its gpproach to the MTBE issue, suggesting indeed thet Cdifornia
should have “ sdect[ed] the least burdensome dternative,” smilar to the decison-making
process required under the federd Toxic Substances Control Act (“TSCA”). Id. 1 35.

3. Methanex fundamentaly miscongtrues the nature of Chapter 11 and therole of ths
Tribund. Chepter 11 does not task arbitrd tribunadsto St in judgment on whether aState's
policy choices are or are not “gppropriate’ in some undefined sense. Nor isit afunction of
such tribunas to determine whether a State' s policy- making processis best suited to prioritizing
government objectives. Rather, the function of Chapter 11 tribunalsisto gpply definite lega
dandards to the facts before them:  Article 1105(1), for example, requires atribund to evauate
a Sae s actions againg the established sandards of cusomary internationd law. Cdifornig,
however, was under no lega obligation, whether under domestic or customary internationd law,

to adopt or gpply the sandards set forth in

! Abbreviationsin this Rejoinder have the meaning given to them in the Statement of Defense.
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TSCA. And, asnoted in the Statement of Defense, Cdifornia s actionsimplicate no other

cusomary internationd law andard. Methanex’s dam iswithout merit.

Public Hedth Measure

4. Contrary to Methanex’ s assartion, the Cdiforniameasures at issue were plainly taken to
protect public hedlth. Methanex’s Reply assarts, in essence, that measures addressing atoxic
chemica threstening to make the drinking water of tens of millions of Cdifornians taste and
amdl like turpentine do not concern public hedth. Merely to Sate the propostion isto
demondrateitslack of merit. Water isan dement critical to human surviva — perhgps the most
criticdl dement. A steedy supply of potable drinking weter is essentid to public hedth in any
cavilization. Even accepting Methanex’ s dubious contention that the presence in drinking water
of MTBE — aknown animd carcinogen and a possible human carcinogen — isnot harmful when
ingested by humans, messures to safeguard Cdifornid s drinking weter from MTBE' s potent

taste and odor effects are dearly public heath messures

Neither The Bill Nor
The Executive Order IsA Ban Of MTBE

5. Methanex grosdy digtorts the plain meaning of the Bill and the Executive Order in
suggedting thet they, individudly or together, can be read asaban of MTBE. Spedificdly, and
contrary to Methanex' s contention, the Executive Order did not “trigger” the application of
Section 4 of the Bill and, thereby, ban the use of MTBE in Cdliforniagasoline. Section 4(a) of

the Bill expliatly providesthat if the sde and use of MTBE in gasoline is discontinued in the
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future, then the state shdll not permit or require the use of MTBE in gasoline. And Section 4(b)

merdly providesthat if Cdifornia discontinues the sdle and use of MTBE in gasoline, the
Cdifornia Air Resources Board must notify the U.S. EPA of thet fact. Neither of these
provisonstrandform the Bill into asAf-implementing ban on the use of MTBE in Cdifornia's
gasoline. It isthe Cdifornia Reformulated Gasoline 3 regulations that ban theuseof MTBE in

Cdifornid s gasoline, not the Executive Order or the Bill.

The “Globa Market For Methanol”

6. Methanex’ s assartions concerning the Cdiforniameasures impact on the “globa
market for methanal” highlight the extreordinarily remote nature of itsclaims. Reply at 1 1.
Methanex’s dam, as cryddlized in its Reply, isthat the Cdiforniameasures may decrease the
globd price of methanal in the future and therefore lower the profits Methanex redlizeson
methandl it salls from its Chilean and New Zedland plantsto MTBE producers principally
located outsde of the United States. Seeid. at 3 1110 (“foreign MTBE producers are the
principd suppliersfor the Cdiforniamarket”). Methanex leaves to theimagination of the reader
the question of how such measures could even colorably be viewed as an expropriaion of any
Methanex invesment in the United States. Nor can Methanex explain how an expropriation
could ever result from measures whose dleged effect on an enterprise isa change in the global

price of acommodity.



Dameges

7. Methanex’ s eaboration of its damed damagesin its Reply underscores the speculative
nature of itsdams. Methanex surmises that other stateswill follow Cdifornia s example and
move to ban MTBE, and it seeks “the present value of anticipated lossesto be suffered . . .
from aloss of the nationd MTBE market for methanol.” Reply at 16 89. Nothing in Chapter
11 of the NAFTA contemplates holding States respongible in damages for measures that have
not yet been —and may never be—adopted. Any “anticipated” |osses arisng out of measures
that may be adopted by other states or the federal government in the future are beyond the

soope of this arbitration and cannot serve asthe bags for Methanex’s damages dlam.

CONCLUSION

8. For the foregoing reasons, and for those st forth in the Statement of Defense, the
United States respectfully requests that this Tribunal render an award: (a) in favor of the United
States and againg Methanex, rgecting Methanex’ s damsin ther entirety and with prgjudice;

and (b) pursuant to paragraphs 1 and 2 of Article 40 of the UNCITRAL
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Arbitration Rules, ordering that Methanex bear the cogts of this arbitration, induding the United

States codtsfor lega representation and assstance.
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