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PROCEEDI NGS

PRESI DENT STEPHEN: Are you confortable
where you are situated?

MR. BETTAUER: | think so.

PRESI DENT STEPHEN: You may proceed.

MR, BETTAUER: Thank you. M. President,
Menbers of the Tribunal, it is my pleasure to
i ntroduce the United States' case on conpetency and
liability. | speak on behalf of the entire U.S.
teamin saying that we are honored to appear before
such a distingui shed panel

This is a case of great interest and
i mportance to the United States. It is inportant
because the Cl ai mant here has asserted that a
unani nous deci sion of the ol dest sitting appellate
country in the country fails to conformto the
m ni rum st andards of customary international |aw.

This is a grave and, we think, unfounded
assertion. The United States takes great pride in
the high standards and fairness of its |ega

system This case is inportant because it presents
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a question of principle that is vital to the
interests and the international reputation of the
country.

The case is also inportant because of its
place in the history of NAFTA investor state
jurisprudence. This is only the second case to be
submitted to investor state arbitration against the
United States under the NAFTA.

The United States is vitally interested in
promoting i nvestnment and in effective protection
for its nationals who are investors in other NAFTA
countries and in countries around the world. But
such protections need to be founded in the Treaty
provi sions we negotiate and in custonary
international law. These taken into account the
host country's interests as well the need to
protect investors.

This Tribunal's decision, while it wll
not be binding on future Tribunals, will have w de
ram fications. Arbitration continues to be an

i mportant part of the investnment protection regine,
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and we have every confidence in all the Tribunals
constituted to consider the cases brought against
the United States.

This morning | shall make some genera
remarks, give a brief overview of the United
States' argunent, and review for you how we intend
to split up the presentation among the nenbers of
the U S. team

We do not intend to repeat all the
material, the argunments, and authorities that we
have in our witten subnissions, but we stand by
those argunents and authorities and rely on our
written subm ssions to supplenent the points that
we will address orally in these next two days.

Now, the central claimin this case is
whet her the decision of the highest court of
Massachusetts violated the mnimum requirenents of
customary international |aw, whether that decision
constituted a denial of justice, as that termis
understood in international |law. Today and

tomorrow my col l eagues will denonstrate in sone

447



10

11

12

13

14

15

16

17

18

19

20

21

detail why this claimis conpletely devoid of
merit.

VWhat | would first Iike to do is take a
very few nmonments to exanmine froma nore genera
perspective both the court and the court deci sion.
This will show just how i nprobabl e Mondev's claim
is.

The Suprenme Judicial Court of
Massachusetts was established in 1692. It is the
ol dest appellate court in continuous existence in
the Western Henmi sphere. It is a court with |ong
and proud traditions, a tradition of dispensing
justice according to the highest standards.

The House of Lords, the Suprene Court of

Canada, the High Court of Australia, and many ot her

jurisdictions around the world have relied on
deci si ons of the Suprene Judicial Court as

persuasi ve authority. Beyond long tradition, the

Massachusetts court has an excellent reputation for

integrity and judicial craftsmanship

Let us | ook for a second at the decision
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at issue. We would |ike to provide you separate
copies. It's in the binder that we have given.

The decision is also found in the record at Exhibit
23 to the O eskey statenent.

Thi s deci sion was a unani nous deci si on by
all seven justices of the court. If the decision
i ndeed represented the novel and outrageous
departure frominternational mninmm standards of
judicial behavior that Mondev asserts, one woul d
expect that at |east one justice on such a court as
this woul d have expressed a different view None
di d.

The second thing one observes about the
decision is that it is an extensively reasoned one.
It takes, as you have seen, 28 pages in the
Massachusetts Reports. It is filled with detailed
anal ysis of the issues and citation to authority.
| note that Mondev quotes in its Menorial and Sir
Arthur referred to it again in his presentation the
observation of the chanmber of the Internationa

Court of Justice in ELSI that arbitrariness is
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sonet hi ng opposed to the rule of |aw

Thi s deci sion suggests the opposite of
arbitrariness. Wth its careful attention to
detail and precedent, the decision on its face
enbraces, not opposes, the ideal of the rule of
I aw.

The third thing one notices about this
decision is that it was witten on behalf of the
full court by Justice Charles Fried. Justice
Fried, a | aw professor at Harvard Law School from
1961 through 1985 and again since 1991, also served
as Solicitor General of the United States, the
principal representative of the United States
Government before the Suprenme Court of the United
States. He is one of the npst distinguished
jurists and legal scholars in the United States.

So what do we have here? W have a
unani nous decision, a detailed opinion. It was
handed down by one of the ol dest and npbst respected
appellate courts in the world. It was authored by

one of the nation's nobst distinguished jurists and
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| egal scholars. It is, to put it mldly, highly
i mprobabl e that such a decision would constitute a
deni al of justice under customary internationa
I aw.

Now, | acknow edge the possibility that
even the leading judicial institutions of the
world--and | can count, | think, this court anong
them -m ght in some hypothetical circunstance
violate customary international |aw nornms for the
admi nistration of justice. But this is really a
hypot heti cal case. To our know edge, there has
never been a case in which a decision of any of the
hi ghest appel |l ate courts of Engl and, Canada,
Australia, or the United States has been found to
constitute a denial of justice under internationa
I aw.

As ny coll eagues will show, the decision
of the Supreme Judicial Court at issue here does
not remotely resenble the first denial of justice
case by such a court. |In fact, there is sinply

not hi ng extraordi nary about the case. It presents
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unr emar kabl e questions that the Suprene Judicia
Court resolved by reference to tinme-honored
principles. It was resolved in a routine and fair
manner. Not hi ng about the decision even hints at a
violation of the m ni mum standards of customary
i nternational |aw

Well, then, why are we here today? There
was a Suprene Judicial Court decision, and it was
unfavorable to Mondev. Although every case has a
| osing side, Mndev apparently could not abide by
that result. Mndev, therefore, has grasped at the
mechani sm of Chapter Eleven of NAFTA to seek to
revive its claim It attenpts to nake an
i nternational case out of this unremarkable
decision. It resorts to four tactics that distort
the aw and distort the facts, and I1'd like to
spend a nonent discussing those.

First, it is evident that Mndev really
wants this Tribunal to review the Suprenme Judicia
Court's decision not according to the standards of

customary international law, but as if the Tribuna
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were a reviewing court in a mnunicipal system
Mondev wants you to review the ruling of the court
on such issues of Massachusetts | aw as whether an
appellate court in a civil case is entitled to find
that facts are insufficient to sustain a conclusion
of law, or whether the issue needs to be sent to a
| ower court for decision.

The international authorities, including
those relied upon by Mindev, did not ascribe such a
role, areviewing role, to this Tribunal. This
Tribunal is not the Supreme Court for North
America. The issue before this Tribunal is not
whet her the Suprene Judicial Court was right or
wrong. The issue is whether that decision was so
mani festly unjust as to violate the nmininum
standards of custonmary international law. That is
the applicable | egal standard.

While at times Mondev gives lip service to
that international |aw standard, at bottomits
argunment is nmerely that the Suprenme Judicial Court

deci sion was wong. W will show that the Suprene
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Judi cial Court decision did not constitute a denia
of justice. Indeed, we believe it was correct.

Second, we have seen in Mndev's
presentati on Monday and Tuesday an effort to
confl ate events that occurred in the 1990s--excuse
me, that occurred in the 1980s and events that
occurred after 1993. But for the purposes of
NAFTA, tinme does matter. NAFTA does not reach back
to all eged breaches that occurred before its entry
into force.

Sir Arthur put forward yesterday a novel
theory that an internationally wongful act does
not, under customary international |aw or
under st and NAFTA, in fact, constitute a breach
until all domestic avenues of recourse to obtain a
remedy have been exhausted. We will show that this
is a msreading both of customary international |aw
and of NAFTA.

As Professor Crawford pointed out, there
is an analytic difference between a breach and a

remedy. We will denpnstrate to you that the bulk
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of the purported breaches all eged by Mondev
occurred before the entry into force of NAFTA,
coul d not possibly constitute breaches of NAFTA,
and are, thus, not within this Tribunal's
jurisdiction.

Third, Mondev invents rules of customary
international |law that do not exist and distorts
NAFTA. | will provide exanples of Mndev's
i nventive approach to international |aw and the
NAFTA in ny summary of the United States'
argunments, which I will turn to in a nonment.

Fourth, Mondev in its presentation has
tried to confuse the distinction between Mndev and
LPA. Sir Arthur started by saying that they refer
to both as Mondev and the Mondev team has referred
to the two of theminterchangeably. But for
pur poses of NAFTA, this distinction also matters.
We will show why this matters in the context of our
di scussion of the requirenents of Articles 1116 and
1117.

I would Iike to make two other very brief
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poi nts before sumari zi ng our argunent.

In Mondev's presentation yesterday, ny
first point is that the Tribunal should note the
remar kabl e | ack of international |egal authority
for Mondev's contentions, many of which were novel.

Second, | would like to note that Mondev
made many additional points on Monday and Tuesday
which they called ancillary or subsidiary. These
were offered to show aggravating circunstances, but
Mondev did not nake any attenpt to explain the
| egal relevance of ancillary or subsidiary points.
These points nost |ikely are being put forward for
enotional coloration, but we should not inmagine
that they have any | egal rel evance.

Now, |et ne summarize our response to
Mondev' s ar gunents.

The first claimasserted by Mondev is
under the obligation in paragraph (1) of Article
1105 of treatnent in accordance with internationa
aw. Mondev nmkes three contentions under this

article, and I will take those in turn.
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First, it contends that the decision of
the Suprenme Judicial Court that | have just
di scussed constitutes a denial of justice. | have
just shown that this contention is highly
i mprobabl e, and we will denonstrate in our
presentation that it |acks any support in fact or
in international |aw. The Suprene Judicial Court's
carefully reasoned deci sion bears none of the
characteristics of a denial of justice.

I ndeed, Mondev's principal assertion in
its witten subnission appeared to be that the
Suprene Judicial Court's decision announced a
supposed new rule of contract |law requiring for the
first tinme that a buyer must manifest that he is
ready, able, and willing to performby setting a
time and place for passing papers or naking sone
ot her concrete offer of perfornmance.

In our witten subm ssions, we
denonstrated that this rule had its origins in
Massachusetts jurisprudence going back to 1859 and

had been described as reflecting established law in
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1991, a year before LPA brought suit by the
Massachusetts appeal s court.

Per haps recogni zing that the new rule
argunment was devoid of nerit, yesterday Ms. Snutny
suggested that Mondev's contention now is that the
Article 1105 breach was the failure of the Suprene
Judicial Court to remand to the trier of fact the
qgquesti on of whether Mndev shoul d be excused from
its failure to use arbitration procedures, the
arbitration procedures in the Tripartite Agreement.

As | said a nonment ago, neither NAFTA nor
customary international |aw speaks to which court
or system nust be used to find facts in civi
cases.

PRESI DENT STEPHEN: Excuse me. Are you
submtting that that was a novel point raised for
the first tinme by Ms. Smutny? Because ny
recollection is that it does appear in nmateria
that we've read

MR. BETTAUER: Mondev did assert inits

pl eadi ngs that the case should have been remanded.
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The change is that they asserted that the gist of
the breach was the failure to remand rather than
asserting that the gist of the breach was the
establishnent of the new rule. They found many

difficulties, but we think they changed the focus.

So | was at the point of saying that there

is no basis for an argunent that international |aw
requires a certain procedure for a trier of fact in
a civil case; that it be the appellate court or a
court below or a jury, that just does not exist.
Next, Mondev nakes an argunent under
paragraph (1) of 1105 that even though LPA
litigated for seven years in four courts in the
United States, it was denied access to U S. courts.
Mondev' s princi pal assertion appears to be the
rather startling one that customary internationa
| aw now requires that rmunicipal courts allow
litigation against a nmunicipal government in al
cases where |local |aw establishes a standard of
conduct that could be breached by that governnent.

They argue that an assertion of immnity
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by the nunici pal governnment, even in limted
ci rcunstances, would violate the customary
i nternational |aw m nimum standard of treatment of
al i ens.

M. President, Menbers of the Tribunal, we
wi Il show that this assertion has been invented
fromwhole cloth. The international authorities
t hat Mondev cites provide no support for such a
rule, and contrary to Mondev's position
contenporary state practice on donmestic sovereign
imunity shows that there is no internationa
consensus on when a state nust subject itself to
suit inits own courts. Mondev's assertion is
wi t hout nerit.

Mondev's final contention under Article
1105, paragraph (1), is its theory that a breach of
international law in the past, no matter how
di stant, does not under customary international |aw
or under NAFTA in fact constitute a breach unti
all donestic avenues of recourse to obtain a renedy

have been exhaust ed.
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We will show that this assertion is a
prime exanple of a distortion of the text of NAFTA
and a mischaracterization of international law in
an effort to find sone basis to nmake the clains.

Nei ther Article 1105, paragraph (1), nor
the customary international |aw mninmm standard
requires as an elenment of breach a showi ng that an
investor's attenpted--that an investor has
attenpted and failed to obtain a renmedy under
donmestic law for | osses ensuing from such an
i nternational violation.

The rul es incorporated into 1105,
paragraph (1), consist of primary rules. Under
wel | -established principles of state
responsi bility, breaches of those rules give rise
to responsibility. It is not also required to
prove a failure of donestic renedies, or as
Prof essor Crawford put it, the distinction between
the international wongful act and--the distinction
between that and renedies is a neani ngful one.

Under Sir Arthur's logic, as |long as |ocal
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remedi es for any NAFTA breach are still avail able,
that breach woul d not be considered to have
occurred, and no limtation period would run. But
as you know, NAFTA does not require that |oca
renmedi es be exhausted in every case before an

al | eged breach may be brought to a Chapter El even
Tribunal. And that woul d be the effect of Mndev's
rul e.

Mondev' s continuing violation theory would
undercut al so NAFTA' s three-year prescription
provision, a result not permtted under the
principle the Treaty provisions nust be read to
gi ve them neani ngful effect. This theory, |ike
Mondev' s ot her clains under paragraph (1) of
Article 1105 is without nerit.

The next cl aimasserted by Mondev i s under
Article 1110, the provision barring expropriations
or nationalizations of investnment without
conpensation. This claimis time-barred inits
entirety. Mondev acknow edges, as it must, that

its interactions with the City and BRA took place

462



10

11

12

13

14

15

16

17

18

19

20

21

in the 1980s. Yesterday Sir Arthur said that
Mondev was deprived of its investnment by m d-1991.
Mondev further concedes that the City and BRA at
all tinmes enphatically denied any conpensati on was
due. A supposed taking, therefore, before NAFTA
was even witten cannot violate the Treaty.
Mondev's only argument in response is the
creative theory that a state does not act
wrongfully when its administrative officials take a
foreign investor's property but deny that any
expropriation has taken place or that any
conpensation is due. According to Mndev's theory,
i nternational |aw places the burden on the C ai mant
at this point to pursue donestic renmedi es seeking a
declaration contrary to the state's stated position
that an expropriation has, in fact, taken place and
that compensation is due. Only when such a
decl aration has been pursued to no avail, Mondev
asserts, nmay the state be considered to have acted
wrongful ly under international |aw.

We will denpnstrate that this theory | acks
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any foundation in state practice or internationa
jurisprudence. Mondev identifies not a single
instance in which a Tribunal has found it
consistent with international |aw for a state to
take property, deny that there was any
expropriation, and deny that conpensation was due.

Mondev identifies not a single instance in
whi ch on these facts a Tribunal has found it
necessary to exam ne whether a clai mant has sought
a declaration under local |aw that an expropriation
has taken place. It does not do so because there
is no such requirenent in international |aw, and,
in fact, every international decision of which we
are aware in this context goes the other way.
Every decision on such facts finds a taking w thout
conpensation to be i mediately w ongful under
international law, wthout regard to whether the
Cl ai mant has pursued | ocal renedies.

Mondev' s novel theory of expropriation
| acks support, and its tactics of inventing new

rul es cannot be credited.
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In any event, Mondev's contention that
there was an expropriation back in the 1980s is
without nerit. The City and the BRA never took
LPA's contract rights to buy the Hayward Parcel
In fact, LPA sold an option on those very sane
rights to Canpeau for mllions of dollars after the
supposed expropriatory acts took place.

It is hard to see how LPA could have sold
an option on its rights for so nmuch noney if, as
Mondev asserts, it did not have those rights at the
time. And Mondev's position that those supposed
acts expropriated LPA's contract rights is flatly
i nconsi stent with what LPA told the Suprene
Judicial Court. there, it represented to the
court, a representation on which the court relied,
that those sanme acts in no way prevented it from
exerci sing those sanme contract rights. The sale of
the option and the record belie Mndev's
expropriation clains.

PROFESSOR CRAWFORD: | didn't want to

i nterrupt your sunmary, but ny understandi ng of
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Mondev' s position, which may or nmay not be
accurate, was that there were two ot her bases of
the 1110 cl ai m ot her than the one you've just
described. One was that, at any rate, there was,
in effect, a continuing breach of Massachusetts | aw
at the tinme when NAFTA cane into force, and that
t he subsequent deci sions, including, of course, the
grant of immunity, had the effect of, as it were,
ri pening those breaches of Massachusetts law into a
breach of international |aw.

Alternatively, there was a prior breach of
i nternational |aw even on your view of the rules
about expropriation which occurred in the 1980s and
was unrenedi ed. | suppose both of those points are
covered, in effect, by points you' ve made under
1105. But | do think there were those sort of
strands of their 1110 argunment as wel |

MR, BETTAUER: Yes. 1In a way, those
argunments go back and forth between each other, but
we think they equally merit--

PROFESSOR CRAWFORD: For the reasons
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you' ve given under--

MR, BETTAUER: Right. And we will cone
back to that in our detail ed presentation.

The last main claiml| wanted to nention
briefly is the claimunder 1102, the national them
provision. But, frankly, it is difficult for us to
under stand what the basis of this claimcould
possi bly be.

Mondev' s counsel barely touched on the
cl ai m Monday and Tuesday. Mondev has conceded t hat
it does not attribute bias to the courts of
Massachusetts. |t acknow edges that only treatnent
post--the only treatnment post-dating NAFTA that
could--it could only be treatnent post-dating NAFTA
that could result in an Article 1102 violation. It
does not allege any treatnent after 1993 by any
organ other than the U S. courts. How can there be
a NAFTA treatnent violation, national treatnent
violation, if the only relevant treatnent was by
the courts and the courts were unbi ased?

Mondev has no answer to this question

467
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because the answer is clear. There was no national
treatment violation.

In addition to these defects in the clains
under Articles 1105, 1110, and 1102, Mondev's
clainms are defective in two other inportant
respects. Notably, as we have shown in our witten
subm ssions and will further review for you, Mndev
cannot nake the bulk of its claim now because LPA
does not own the contract rights in question,
havi ng by contract agreed to transfer those rights
to its nmortgage | ender.

In addition, Mondev failed to denonstrate
that it has standing under Article 1116 or to
establish the Tribunal's jurisdiction over its
clainms under Article 1117 of NAFTA by follow ng the
procedures that are prerequisite to arbitration of
cl ai s under Chapter Eleven.

Now t hat ends ny brief introductory
remarks, and | would Iike to take a second and
describe for you how we propose to split up our

presentation so that you can follow what we are up
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to during the course of today and tomobrrow. The
facts will be addressed next and that will be by
M. Legum After our review of the facts we will
go to the prelimnary objections that we make. Ms.
Svat will explain why the clains are tinme barred.
Ms. Toole will then address Article 1116 and
denonstrate why Mondev--and show t hat Mondev has
not demonstrated that it was directly injured and
therefore | acks standing. And we'll address--

PRESI DENT STEPHEN: |'msorry. | missed
that, what it was that Ms. Toole was going to do.

MR. BETTAUER: She will denpbnstrate two
things. Firstly, under 1116, she will show that
Mondev has not denobnstrated that it was directly
injured as is required for standing under Article
1116. That's a standing requirenent. She will
then address Article 1117 and show that this
Tribunal has no jurisdiction over that claim
because Mondev failed to neet the Chapter Eleven
requi renments for bringing a claimto arbitration.

Then M. Legumwill take the floor again
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and he will address ownership of the claimand the
nortgage situation. That will conplete our
presentation of the prelimnary objections, and
then we will turn to the nerits. On the nerits,
first M. Clodfelter will address the 1102 Nati onal
Treatnment Claim

Then we will address Article 1105,
paragraph (1) in three parts. First M. Clodfelter
will continue, and he will address the applicable
| egal standards, customary international |aw
standard, denial of justice standard that is to be
applied to the claim Next M. Paw ak will take
the denial of justice claimin specific and deal
with that. And finally, M. Legumw Il cone back
and address the sovereign imunity issues and show
that there's no customary international |aw that
prevents the assertion of sovereign imunity in
this case. That will conclude our 1105
presentati on.

Then we'll go to 1110 and we'll deal with

that in two parts. First Ms. Svat will show that
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there was no expropriation after 1994, since NAFTA
was enacted. And next, although we don't believe
we need to show this, we will nonetheless show t hat
there was no expropriation in the 1980s, and M.
Legumw Il do that. That will conclude our
presentation, and | will come back for a very brief
wrap up at the end.

In presenting our argunments the U.S. side
will use slides on the projection screen. These
have been prepared to highlight material that is
already in the record and to summuari ze points that
we will nmake during our oral presentation. W will
give the Menbers of the Tribunal and counsel for
Mondev copies of the slides at the end of each
day's presentation.

Now wi t hout - -

PRESI DENT STEPHEN: Excuse ne. 1In a
primtive country like Australia, tell nme how do
use these slides?

MR, BETTAUER: Ch, we will give printed

copi es.
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PRESI DENT STEPHEN:. | see. Thank you.

MR, BETTAUER: Now, without further del ay,
I would Iike to suggest that the Tribunal turn the
floor over to M. Legumwho will review the facts
of the case that are material to our argunent.

PRESI DENT STEPHEN: Yes, M. Legum

MR. LEGUM M. President, Menbers of the
Tribunal, the factual story pertinent to the
admi ssible clainms in this case begins in 1992 when
Laf ayette Pl ace Associates, a Massachusetts Linmted
Partnership indirectly controlled by Mndev brought
suit against the Boston Redevel opnent Authority in
the City of Boston in Massachusetts Superior Court.
This morning | would like to provide an overview of
this factual story with a particular enphasis on
the argunents nade by the parties before the
Massachusetts Courts and the decisions of those
Courts based on those argunents. M presentation
will be divided into three parts. First | will
address the proceedings in the court of first

i nstance. Second | will discuss the proceedings
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before the Suprenme Judicial Court. And finally I
wi || discuss the decision of the Suprene Judicia
Court. In the interest of brevity, | do not
propose to repeat all of the assertions concerning
the facts nmade in the United States' pleadings.

Now, before | begin | would like to note
three prefatory points. First, my remarks this
nmorning will be directed to the facts that are
central to the issues of the interpretation and
application of the NAFTA before this Tribunal, the
facts that occurred in the Court proceedi ngs that
took place during the period in which the treaty
has been in force.

Now, over the past couple of days we have
heard a flood of rhetoric concerning supposedly
out rageous conduct by the BRA and the City of
Boston in the 1980s. W heard yesterday in Sir
Arthur's closing that those supposed facts were,
quot e, "undeni able," close quote. | want to nake
very clear at the outset that the United States in

no way concurs, in no way concurs wth Mndev's
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view of the events of the 1980s. In ny
presentation tonorrow nmorning | will denonstrate
that Mondev's assertion that any internationa
wrong occurred in the 1980s is without |egal nmerit
or factual substance. Today, however, we wil |l
concentrate on the facts that are relevant to the
i ssues before this Tribunal

My second prefatory note is that the
procedures and the words used to describe those
procedures can vary widely fromone jurisdiction to
anot her, even one commn-law jurisdiction to
another. |If at any point the Tribunal has a
guestion about the procedures used in the
Massachusetts Courts or any of the terns that |
use, please do not hesitate to interrupt ne.

And finally, if at any point the Tribuna
would Iike a citation to the record for anything
that | say this norning, | would be happy to
provide it.

On March 30th, 1992 LPA filed an anmended

conpl aint against the City and the BRA in
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Massachusetts Superior Court. The conplaint

all eged the facts in dispute and set forth the
claims that LPA asserted based on those facts or
rather those allegations. | wll first sunmmarize
the facts in dispute in that case and then the
clainms. As | go through the facts what I'Il do is
we'l|l project on the screen a running tineline of
the events that nay assist in renmenbering what
happened when.

The conpl ai nt concerned a 1978 real estate
devel opnent deal conducted anong the LPA, the City
and the BRA. The parties signed a Tripartite
Agreenment pursuant to which LPA agreed to develop a
pi ece of property in a rundown area of downtown
Bost on known as Lafayette Place. The devel opnent
was to proceed under an urban renewal plan that
provided city, state and federal assistance to
approve devel opers to refurbish decaying urban
ar eas.

Anmong many ot her things the agreenent

granted LPA a contingent option to purchase from
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the City an adjoining parcel of |and known as the

Hayward Pl ace Parcel. That option would conme into

exi stence, in other words, lose its contingent

status only in the event that the City determ ned

not

to continue operating a parking garage on those

prem ses, and provided notice of that

det

eit

or

to

as

erm nation. The agreenent, however, did not fix
her the price to be paid for the Hayward Parce
its exact boundaries or the extent of the rights
be conveyed in the | and.

Now, parenthetically | describe the option

a contingent one because that is what it was.

It was contingent on the City determning to

di sconti nue the parking garage and provi de notice

of that determi nation and the extent to which it

decided to create subsurface parking. W heard

fromM. Hamilton on Mnday, in response to a

qgquestion by Judge Schwebel, that the option really

wasn't contingent because after the Tripartite

Agreenent entered into force between the parties,

but

before the closing on Lafayette Place took
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pl ace, one of the contingencies was resolved. The
City decided to discontinue the parking garage.
This of course says nothing about the other
contingencies, that is, the decision on how nmuch
subsurface parking to build and notice of that
deci si on.

The ternms of the agreenment concluded in
1978 do not support Mondev's current assertion
about the inportance of the Hayward Parcel to the
Laf ayette Pl ace devel opnment. And the inplication
of M. Hanmilton's response is rather troubling.
Surely is not suggesting that LPA would have
breached its obligations under the Tripartite
Agreenent to close under that agreenent if the City
had determ ned not to discontinue the parking
garage before the closing. But | digress.

Back to LPA's allegations in the Superior
Court. LPA's conplaints allege that in late 1983
the City provided LPA with the notice that
triggered the Hayward Pl ace option. Nearly three

years later, in July 1986, LPA gave notice to the
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City that it wanted to exercise the option. From
that time forward, LPA the City, the BRA and ot her
i nterested nuni ci pal agencies nmet frequently to

di scuss and attenpt to agree on the paraneters of
the project LPA was considering for the Hayward

Par cel .

The conplaint further alleged that in the
fall of 1987 LPA shifted course and decided to sel
its interests in both Lafayette Place and the
Hayward Parcel to the Massachusetts subsidiary of
Canpeau Corporation, another Canadi an devel oper.

In October 1987 LPA, the BRA and the City concl uded
an amendnment to the Tripartite Agreenent that
established a drop-dead date of January 1, 1989 for
the transfer of the Hayward Parcel. Now,
parenthetically, the conplaint did not allege, as
Mondev does now, that the drop-dead date was the
result of coercion, and the facts sinply do not
support Mndev's new al |l egati on of coercion. |

will have nore to say on this subject tonorrow.

Canpeau applied for the approval of the
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BRA to the sale of LPA's interests in the project
in Decenber 1987. On February 1, 1988, 56 days
after the application had been submitted, LPA

wi t hdrew the application for approval.

PRESI DENT STEPHEN: Excuse me. | hadn't
appreciated, until you nmentioned, it was Canpeau
t hat sought the approval.

MR. LEGUM That is correct.

PRESI DENT STEPHEN: Not LPA.

MR. LEGUM That's correct. The
application was filed by Canpeau.

PROFESSOR CRAWFORD: | see. On what
basis, if was filed by Canpeau, could LPA withdraw
it?

MR, LEGUM That is a nystery.

PROFESSOR CRAWFCORD: How do we know it was
wi t hdrawn by LPA?

MR, LEGUM Because they indicated that it
was being w thdrawn, and the BRA accepted that.

PROFESSOR CRAWORD: There's sone

suggestion in the record that Canpeau was acting as
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agent for [off mke] in respect to those
transactions. | suppose that nothing turns on
t hat .

MR LEGUM Well, | would subnmit that
sonmet hing does turn on that, but the agency, the
formal agency, at |east the contractual evidence of
agency is sonmething that occurs a slide or two from
now, when the | ease agreenent was entered into.

PRESI DENT STEPHEN: And | suppose the
| egislation that gives BRA the powers it has refers
specifically to applications for sale of
devel opnent rights? And if so, those applications,
one woul d i magi ne, would be by the hol der of the
rights, namely LPA

MR, LEGUM  The application, as
understand it, was an application by Canpeau to
forman inproved investnment vehicle under Chapter
121A, which would then be entitled to the tax
benefits, and the reason stated was the sale of the
interests in the Lafayette Place Parcel by LPA

That's my understandi ng of the application.
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In March of 1988 LPA then |eased to
Canpeau the interests that it had proposed to sell
The | ease included a grant to Canpeau of an option
to purchase all of LPA's rights under the
Tripartite Agreenent, including those with respect
to the Hayward Parcel. The |ease also included an
excl usive del egation of LPA's authority to dea
with the City and the BRA with respect to the
project. The option granted to Canpeau and
Canpeau's obligation to nake the required paynents
in the event the option was exerci sed, were not
contingent on closing on the Hayward Parcel before
January 1, 1989.

Canpeau then proceeded to negotiate with
the BRA and the City to pursue its own devel opnent
pl an. Canpeau's Boston Crossing Project was nuch
| arger than LPA' s Hayward Pl ace project had been
and i nvolved both Lafayette Place and the Hayward
Parcel. Beginning early in the negotiations
Canpeau unsuccessfully sought an extension of the

January 1, 1989 drop-dead date. On Decenber 19,
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1988, the Chief Executive O ficer of Canpeau wote
to the Mayor of Boston and asked that the sale be
conpl eted before January 1. No closing occurred in
that 12-day period. Although LPA' s rights with
respect to the purchase of the Hayward Parce
expired on January 1, 1989, Canpeau and the city
agenci es continued negotiating. Canpeau's plans
were approved by the BRA in June 1989. Canpeau,
however, never began the construction of Boston
Crossing because it declared bankruptcy in Cctober
1990.

LPA term nated Canpeau's lease in md
1990, and resuned control over the nmall. It then
made a busi ness deci sion, however, not to keep up
its paynents on the non-recourse |loan granted to it
by Manufacturers Hanover Bank. In February 1991
the bank foreclosed on the mall and ot her
collateral including rights under the Tripartite
Agr eenent .

Now, that concludes nmy summary--pl ease.

PRESI DENT STEPHEN: Can | just--if you had
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concl uded--go back to March ' 88.

MR. LEGUM Yes.

PRESI DENT STEPHEN: LPA |eases interest to
Canpeau and that included a right on Canpeau's part
to purchase.

MR. LEGUM That's correct.

PRESI DENT STEPHEN: Is it curious that
whereas the parties were obliged to resort to a
| eave because BRA had rejected an application to
purchase, yet within the terns of the | ease, there
was going to be a right conferred on Canpeau to
purchase from Boston, nanely BRA, if you can treat
the two as very sinilar.

MR, LEGUM Well, just to be clear, the
right granted in the | ease was a right granted by
LPA to sell to Canpeau its interests under the
Tripartite Agreenent.

PRESI DENT STEPHEN: Yes, but the effect
woul d be that then you would have a direct
rel ati onshi p between Canpeau, who had been rejected

when it had sought to have a direct relationship
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with the City, and the City. However, that's
merely a curiosity perhaps.

MR, LEGUM | believe that at sone point
there woul d have had to have been an approval by
the BRA of the sale from LPA to Canpeau. \Where
that woul d happen in terns of the closing on the
Hayward Parcel is unclear

PRESI DENT STEPHEN: The whol e i dea of
| easing these rights is a strange one, to ne at
| east .

MR. LEGUM Well, the docunment is entitled
a lease, but it contains provisions that one would
not normally find in a | ease, an option on a right
to purchase and a del egation of rights with respect
to devel opnent of future devel opnment of the whole
proj ect.

PRESI DENT STEPHEN: But of course | don't
expect you to be able to explain a transaction that
the U.S. had no part in. Thank you.

MR, LEGUM Let ne just make one point

clear in case it's not. |In February of 1988 the--and that's
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on the previous slide--the BRA never
rejected the application that was submitted by
Canpeau for approval of the sale. It was w thdrawn
before any action was taken on it.

PROFESSOR CRAWFORD: Although it's fair to
say that the record doesn't disclose rapid action
al ways by BRA in some of these transactions, these
transactions that occurred in the 1980s.

MR, LEGUM Well, based on ny experience
in governnent, and it is not a |ong experience, but
based on ny experience in governnent, had action
occurred in 56 days, that would have been the
remar kabl e fact.

[ Laughter.]

PROFESSOR CRAWFORD: I n your present
position, we'll take that remark under advi senment.

[ Laughter.]

MR, LEGUM  Now, having reviewed the facts
alleged, 1'd like to now review the cl ains asserted
by LPA based on those facts in the Massachusetts

Courts. As a general matter, LPA s claimwas that
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it had been unfairly denied the opportunity to buy
the Hayward Parcel for the favorable price provided
by the formula in the Tripartite Agreenent. It
contended that the City and the BRA had failed to
negotiate in good faith and thereby prevented the
sale of the property fromtaking place before LPA's
purchase rights expired. LPA also clainmed that the
BRA had illegally interfered with its proposed sal e
to Canmpeau and prevented it fromclosing. 1In
consequence, LPA clainmed to have lost profits that
it would have received had either sale taken place.
LPA' s cl ains were based on the follow ng
theories of Massachusetts Law, and we have them
di spl ayed on the screen in the event that that's
useful. First, that LPA was entitled to specific
performance. Second, that the City and the BRA
stood in breach of Section 6.02 of the Tripartite
Agreenent. Third, that the two defendants had
breached an inplied covenant of good faith and fair
dealing. Fourth, that BRA Director Steven Coyle

had intentionally interfered with LPA's contractua
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relations with Canpeau. Fifth, that the BRA and
the City had acted in violation of Massachusetts
General Law, Chapter 93A, which | presune everyone
in the room now renenbers what that statute is
about. And sixth, that the BRA and the City had
comm tted constitutional torts in violation of the
Massachusetts Civil Rights Statute.

After the initial pleadings were filed in
1992, there was a period of pretrial disclosure in

the case known as discovery. The parties produced

many docunents to each other, and conducted out-of-court

exam nations of w tnesses under oath known as
depositions during this discovery period, the City
and the BRA nmoved for summary judgnent on siXx
grounds. By a nmenorandum and order dated Septenber
15th, 1993, the trial judge granted the notion as
to three grounds and denied the notion as to the
other three. Now we have the decisions on the
screen.

The first ground addressed one part of

LPA's claimof a breach of the inplied covenant of
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good faith and fair dealing. LPA contended that
the City and the BRA breached that covenant by
refusing to extend the deadline for the purchase of
t he Hayward Parcel under the Tripartite Agreenent
beyond January 1, 1989. The City and the BRA
argued that LPA's claimof injury could not be
sust ai ned because the record concl usively
established that Canpeau was unable in any event,
and for reasons unrelated to the City or the BRA,
to close on the purchase of the Hayward Parcel at
any point in 1989 or 1990 when it experienced
financial difficulties. The trial court agreed,
hol di ng, quote, "That defendant's refusal to extend

the January 1, 1989 deadline was not a proximte

cause of the failure of Canpeau to purchase the so-called

Hayward Parcel." LPA never appealed this
decision of the trial court.

Parenthetically | note that the tria
court's unchal l enged decision on this issue is
pertinent to Mondev's claimthat an expropriation

of LPA's rights took place back in the 1980s. |If
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the failure to grant an extension was not a
proxi mate cause of Canpeau's failure to purchase
the Hayward Parcel, it is difficult to see howit
coul d have contributed to an expropriation of the
rights to purchase that sane parcel

The second i ssue resolved on sumrary
judgment, as indicated on the screen, related to
LPA's cl ai munder the Massachusetts state
prohi biting unfair and deceptive conduct in trade
or conmerce, Chapter 93A. The City of Boston and
the BRA citing three consecutive decisions of the
Suprene Judicial Court, argued that that chapter
did not apply to governnental entities |like the BRA
or the City in their performance of governnenta
duties. The trial court agreed and di sm ssed that
claim

The third issue resolved related to LPA's
claimof a deprivation of its constitutional rights
in violation of the Massachusetts Civil Rights Act.
The City and the BRA argued the claimwas barred in

its entirety as a result of the statute of
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limtations, and that it failed for a | ack of any
constitutional right which LPA alleged it had been
deprived of by threat intim dation or coercion.
The trial court agreed and dismi ssed the civi
rights claim LPA never appealed this ruling.

The trial court denied the rest of the
City's and the BRA's motion in its entirety.

At the close of the discovery period the
City and the BRA renewed their notion for summary
judgment, relying on new evidence uncovered in
di scovery. The trial court denied the notion in
its entirety in February 1994.

The case went to trial before a jury in
October 1994. The trial lasted for 14 days. Now,
we heard M. Ham|lton on Monday assert that during
the trial the trial judge acted inproperly by
supposedl y excluding from evidence a stipulation
menorializing the interview of Mayor Flynn that LPA
had conducted. The Tribunal will recall that M.
Ham | ton fl ashed pages and pages of transcript on

the screen concerning this episode with Mayor
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Flynn. He never, however, flashed on the screen

the place in the transcript where the Judge

supposedl y excluded the stipulation from evidence.

There is a reason for this. There is no such
in the transcript.

After the Judge issued the subpoena

page

for

the Mayor that LPA had requested, LPA never noved

for adm ssion of the stipulation into evidence.

This point is nade in the United States' Counter-Menoria

page 58 with supporting citations to
the record, a point that incidentally, Mndev

contested inits reply. |In the adversary syst

never

em of

justice that exists in Massachusetts and el sewhere

in the United States, the parties are obligated to

move for the adm ssion of exhibits into evidence.

Mondev faults the trial court for a ruling that it

never made and never was asked to mamke. |ndeed,
LPA did not appeal on this point, |ikely because it
never asked for a ruling fromwhich an appeal could
have been taken.

At the close of LPA's case and after al

491
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of the evidence in the case had been subnitted,
both the City and the BRA noved for the Court to
direct a verdict in direct a verdict in their favor
on the ground that no reasonable jury could find in

LPA' s favor based on the evidence presented.

One of the grounds asserted by the BRA was

that it was imune fromsuit in tort under
Massachusetts Law. The trial court noted that
ground, but denied the notions without prejudice,
stating that, quote, "This case is going to the
jury and you can renew, based on the jury verdict,
that by way of judgment NOV," NOV referring to the
procedure for judgnment notw thstandi ng the verdict.
Counsel for the parties then presented
their closing argunents to the jury. The City's
princi pal argunment was that the Tripartite
Agreenent's provisions concerning the sale of the
Hayward Parcel were too inconplete to form an
enforceabl e contract as they left essential terns
undefined. The City's alternative argunment was

that LPA had made no real effort to close on the
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transaction. The BRA s principal argunment was that
the record contained no evidence that the BRA had
conducted the design review process in bad faith.
The BRA's second argunment was that the BRA did not
interfere with LPA's contract wi th Canpeau by not
acting on Canpeau's application for a nere 56-day
period, including the year-end holidays in Decenber
1987 and January 1988.

LPA, as was its privilege under
Massachusetts | aw, addressed the jury last. |Its
princi pal argunment was that there was an
enforceabl e contract to buy the Hayward Parcel. It
contended that the design review process did not
need to be conpl eted before any cl osing took place.
It argued that, quote, "You don't have to know

what's going to be built first," close quote, in
order to determine the price for the parcel under
the formula in the Tripartite Agreenent. LPA

contended that the City and the BRA did not work

qui ckly and in good faith toward a closing and it

contended that the BRA, in bad faith, did not act
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qui ckly on Canpeau's application for 56 days when
LPA agreed in principle to sell its interest to
Canpeau.

Now, parenthetically | note that contrary
to Mondev's contention here that there was
overwhel mi ng evi dence--and |' m quoti ng Mondev- -t hat
the City had repudiated its obligations concerning
the Hayward Parcel, LPA did not assert in the tria
court that there had been a repudi ation that
excused its performance. |Indeed, early in the day
closing argunments were present in the case. LPA's
counsel explained its theory on excuse to the
court. LPA's theory was not that the City or the
BRA had repudiated the contract, but that the City
and the BRA had acted in bad faith and had failed
to performtheir obligations under the contract.
M. O eskey stated that, quote, "The jury can find
that even without bad faith it was a failure to
performby the City and the BRA under the contract,
and that excused LPA from going forward and doi ng

anything else." Cl ose quote.
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PROFESSOR CRAWFORD: He appears to be
saying that there are two di fferent grounds, but |
also think the jury can find that.

MR, LEGUM  Yes, bad faith being one, and
the other being failure to perform Bad faith
being a reference to the contractual provision in
the third suppl enental agreement that woul d extend
the date based on bad faith. And failure to
perform being the alternative argunent on excuse.

After the closing argunents concl uded, the
judge then instructed the jury on the I aw and the
i ssues they had to decide. The judge did not
instruct the jury on repudiation, although LPA had
previ ously proposed an instruction on repudiation,
neither it nor any other party objected as to the
absence of an instruction on this point. The jury
deli berated for a day and a half before arriving at
a verdict. The jury found that there was an
enforceabl e agreenment to purchase and sell the
Hayward Parcel between the City and LPA It

further found that LPA had perforned its
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obligations, and therefore did not address the
qguestion whether the City's or the BRA's bad faith
or breach of their contractual obligations had
prevented LPA fromperformng its obligations.

The Tribunal will recall that there was a
special verdict formthat the jury had to go
t hrough. That form was prepared by counsel and no

party objected to the logic tree set out in the

form

The jury found that this City stood in
breach of the contract and awarded $9.6 mllion in
damages against the City. It also found that the

BRA had intentionally interfered with contractua
rel ati ons between LPA and Canpeau, and awarded $6. 4
mllion on those grounds. The trial court found
that the award of $6.4 mllion for tortious

i nterference was necessarily subsuned in the award
of $9.6 mllion for breach of contract. The City
and the BRA both nmoved for judgnment notwi t hstandi ng
the verdict on the grounds that they had advanced

in their notions for a directed verdict. The City
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subnmitted a nenorandum in support of its notion,
argui ng that no enforceabl e contract had been
proven and that no breach had been denonstrat ed.
The trial court denied the City's motion in its
entirety. It granted the BRA' s npotion, however,
finding that the BRA was inmune fromliability for
intentional tort under the Massachusetts Tort
Claims Act in a reasoned nenorandum decision. It
rejected the other grounds for relief advanced by
t he BRA

I'"d just like to pause for a nonent and
review for the Tribunal the decisions nade by the
trial court on LPA's clains. The specific
performance claim as we've seen, was not pursued
by LPA at trial and was dropped fromthe case. A
judgment was entered against the City for breach of
the contract to purchase and sell the Hayward
Parcel. The claimof breach of the inplied
covenant of good faith and fair dealing was not
pursued as an i ndependent claimat trial. |nstead

it was presented as one aspect of the claim of
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breach of contract. As we saw earlier, the tria
court entered summary judgnent disnissing this
claimto the extent that it was based on the
refusal to grant Canpeau's request for an
extension. The trial court entered judgnment in
favor of the BRA, notw thstanding the verdict on
the tortious interference claim and as we've seen
the clains under Chapters 93A in the Civil Rights
Act were dism ssed on summary judgment.

Now - yes, pl ease?

PRESI DENT STEPHEN: Can | ask you if you
can clarify for ne this intentional interference
with LPA's (?) relations with Canpeau?

MR. LEGUM  Yes.

PRESI DENT STEPHEN: It's the relations
bet ween LPA and Canpeau that were said to have been
interfered with by BRA.

MR. LEGUM That's correct. The Tribuna
will recall that in the fall of 1987 Canpeau and
LPA reached an agreenent in principle pursuant to

whi ch LPA would sell to Canpeau its interests in
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the project, and the allegation was that by not
acting on the application for approval of that sale
for the 56 days that we have di scussed the BRA
interfered with that agreenment in principle between
LPA and Canpeau.

PRESI DENT STEPHEN. So it's nerely the
del ay?

MR, LEGUM That's right. You know, |
think that my distinguished coll eagues woul d add
that there was evidence of bad faith and that sort
of thing, but in terns of what the substance of the
claimwas, it was the delay and the failure to act
rather than a refusal.

PROFESSOR CRAWFORD: Since BRA was a part
of the Tripartite Agreenment, why wasn't judgnment
entered against it also for breach of contract? It
apparently has a claimon its contract.

MR, LEGUM It's a good question.

Prof essor Crawford, you will recall that under
Section 6.02 of the Tripartite Agreenent as

anended, there was automatically to be created a
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contract of purchase and sale between the City and
LPA, and the City was the entity that owned the
real property rights at issue. So that that
contract that was created pursuant to Section 6.02
of the Tripartite Agreenment was only between the
City and LPA

PROFESSOR CRAWFORD: [Off mike] It's a
question, | suppose, of the Massachusetts
[i naudi bl e] might not need to be pursued. The nere
fact that the eventual sale contract was going to
be between the City and LPA woul dn't necessarily
assunme the possibility that BRA, in the context of
the Tripartite Agreenent, might not [inaudible], if
an affected party [inaudible], if its conduct had
prevented that contract being [inaudible]?

MR, LEGUM Well, the argunent that LPA
presented was that there was a contract to purchase
and sell the property that was automatically
created, and there was not a contract that
ultimately needed to be created. | hope that that

answers the question.
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JUDGE SCHWEBEL: Does the plaintiff here
all ege that the BRA was under an obligation to
approve the sale of its rights to Canpeau?

MR, LEGUM | don't renmenber an allegation
to that effect. | can state that there is no
contractual obligation on the part of the BRA under
the Tripartite Agreenent to approve the sale on any
speci fic anpunt of tine.

JUDGE SCHWEBEL: And woul d there be any
ot her basis of an obligation, any statutory basis
or procedural basis, or is it a matter of
discretion of BRAif it wi shes to have one
prospective buyer of the City's rights substituted
for another?

MR, LEGUM | will reserve a nore conplete
answer on that question after |'ve had a chance to
consult with representatives of the BRA, but ny
recollection is that the statute does not provide a
time limt within which the BRA nmust act on a given
application.

PROFESSOR CRAWFORD: My understanding is
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that the reason for the consent had to do with the
tax arrangenents associated with the devel oprment.
In other words, it was in effect a | egislatively-based
consent; it wasn't a contract-based consent.

MR. LEGUM That is correct.

PROFESSOR CRAWFORD: So there m ght have
been at least inplied obligation in the statute to
address an application within a reasonable tine?

MR, LEGUM  There m ght have been, and
that's the question that | would like to reserve
on.

I'"d |like to underscore here that contrary
to what has been suggested over the past two days,
as the Tribunal can see, there was never any jury
verdict or finding by any court that the City or
the BRA abused its regulatory powers or acted in
bad faith in connection with the design revi ew
process for the Hayward Parcel, with respect the
any traffic studies in connection with that parcel
or in dealing with LPA or Canpeau concerning their

pl ans for the Hayward Parcel. Wat we have here is
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a judgnment of breach of contract against the City
and a jury verdict against the BRA based on a 56-day period
i n Decenber 1987 and January 1988. That
verdi ct of course was never entered as a judgnent
by any court.

After the trial court had entered
judgment, the City and LPA each appeal ed. LPA
requested perm ssion to have the appeal heard
directly by the Suprenme Judicial Court without
having to appeal first to the internediate
appel l ate court in Massachusetts. The Suprene
Judicial Court granted the request. The appeal was
limted to only a few of the clainms LPA had
originally advanced in its conplaint, and we have a
slide for this. As the Tribunal can see, the
appeal was limted to the breach of contract claim
to the intentional interference with contractua
rel ati ons by Canpeau claim and to the violation of
Chapter 93A

PROFESSOR CRAWFORD: |'mslightly puzzled

as to the relationship between the anpunts that the
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jury awarded in respect to the two clainms that it
uphel d, one of which as you say was not actually
entered. But mnmy understanding is that the

di fference between, at |east an estimate of the

di fference between the anount the Hayward Parce
was worth and the anmount it would have cost was
about 16 nmillion, and the two amounts actual ly add
up to about 16 nmillion. 1Is that a pure accident or

is this jury equity?

MR, LEGUM There really isn't a principa

basis for saying. The judge did not poll the jury
on that point after it rendered its verdict.

PROFESSOR CRAWFCRD: The Cl ai mant al so
made sone poi nt about a nunmber of rulings by the
court, which no reason was given. You pointed out
of course on sone inportant points, they were
separate nmenorandum opinions. Is it conmon in U.S.
Courts for procedural notions to be denied without
gi ving reasons?

MR, LEGUM It certainly happens, and

certainly in terns of purely procedural notions
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such as notions for excluding evidence, taking a
deposition, that sort of thing, one-line orders are
quite comon. In terns of nore substantive notions
li ke summary judgnent notions, there isn't a
requi renent for a reasoned deci sion on sumary
judgment notions, and those are sonetines granted
or denied without reason, wthout reason stated.

[ Laughter.]

PROFESSOR CRAWFORD: | can i mgi ne the
judge might have reason. |f a court gave a ruling
which affected the party and didn't give a reason
there woul d be a procedure by which the party
aggri eved could get reasons, for exanple, if it was
possi bl e to appeal or seek review?

MR, LEGUM That's precisely correct. For
sumrmary judgnent notions, for exanple--and summary
judgment decisions in this case, LPA did appeal, as
we' ve seen, certain of those decisions.

PROFESSOR CRAWFCRD: And those reasons were
gi ven.

MR. LEGUM Reasons were given--well, not
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for the Section 93A disn ssal

PROFESSOR CRAWFORD: It goes wi thout
sayi ng that any questions we ask you, the C ai mant
is welcone to cone back on a second round.

MR. LEGUM O course.

I'"d like nowto turn to the appea
procedure, which consisted in pertinent part of
four rounds of witten briefing and an ora
argunment. What |'d like to do is to outline those
rounds of briefing and describe the principa
argunment s advanced- - pl ease.

PRESI DENT STEPHEN: |'m sorry. You say
four rounds of witten?

MR, LEGUM  Briefing.

PRESI DENT STEPHEN: Bri efing.

MR. LEGUM So four rounds of witten

subm ssions simlar to the Menorials in this case.

PRESI DENT STEPHEN: | see. To the court.

MR, LEGUM  To the Suprene Judicial Court.

So what I'd like to do is to go through

those quickly, and as | go through the argunents,
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what we'll do is display on the screen the headi ngs
fromthe briefs that correspond to the argunents
that are under discussion.

On Decenber 19, 1997 the City of Boston
began the briefing process by submitting its
opening brief. The City's principal argunent was
that, quote, "No contract existed between LPA and
the City for the purchase and sal e of the Hayward

Parcel ," close quote. The City contended that the
exi stence of the contract was a question of |aw for
the Judge to decide and that the judge had erred by
submtting the question to the jury and deferring
toits findings. The City also contended, as a
subsi diary point under this, that the jury's
verdict that a valid purchase and sal e contract
exi sted was agai nst the wei ght of the evidence.
The City offered three subsidiary argunments in
support of this contention.

First | contended that a bindi ng purchase

and sal e agreenment could not arise until the BRA

approval of the Phase Il design, Phase Il referring
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to the Hayward Parcel. 1In it second and third
points the City contended that the Tripartite
Agreenent didn't sufficiently define the |and or
the air rights to be conveyed or the purchase price
for an enforceable contract to exist. The City's
second mai n argunent was that assuming for the sake
of argunent that there was an enforceable contract,
the evidence did not support a finding of breach by
the City.

One of the argunments made by the City was
that LPA had conpletely renmoved itself fromthe
Hayward Parcel project after leasing its rights to
Canpeau, and therefore repudiated the contract.

The City further noted that, quote, "LPA never
demanded a deed for the Hayward Parcel fromthe
City, never presented a purchase and sal e agreenent
to the City, and made no claimof arbitration under
the Tripartite Agreenent for delivery of the |and.
The City observed that a repudiation by LPA woul d
excuse the City fromany failure to perform?"

The next brief in the series was LPA's
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opening brief and it came about a nonth |ater on
January 20, 1998. This brief responded to the
argunents in the City's opening brief and advanced
LPA's argunments in support of its appeal fromthe
trial court's decisions. LPA s principal argunent,
in support of the jury verdict, not surprisingly,
was that Section 6.02 of the Tripartite Agreenent
constituted a valid option agreenent for the
Hayward Parcel. LPA pointed to the forrmula and the
apprai sal nmechanismset forth in the Tripartite
Agr eenment anong ot her things.

As part of this argument, LPA also
responded to the City's assertion that no
enforceabl e contract could arise until the design
revi ew process was conpleted. LPA s response was
that, quote, "Its purchase of the Hayward Parce
was not contingent upon BRA approval of LPA's
devel opnent pl ans."

Now, parenthetically this position is
di anetrically opposed to Mondev's position here

before this Tribunal, and it is pertinent to a
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nunber of issues. Mondev asserts here that the
approval of the devel opnent plans was inextricably
intertwined with the purchase of the Hayward
Parcel. That assertion is the prenmi se for three of
its contentions here. First, Mndev contends that
the BRA's conduct of the design review process,
effectively prevented LPA fromexercising its right
to purchase the Hayward Parcel, and therefore,
expropriated that right.

Second, it contends that the SJC comitted
a denial of justice by not finding that the BRA s
conduct of the design review process constituted a
repudi ati on of the contract to purchase the Hayward
Par cel .

And, third, it relies on this assertion
concerning the design review process to support its
contention that the bank did not foreclose on the
rights at issue back in 1991

Al'l of these positions are based on
Mondev's position here that its rights to acquire

the Hayward Parcel were closely bound up with the
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desi gn revi ew process.

Now- - pl ease?

PROFESSOR CRAWORD: It could al so be
possi bl e for approval in the context of a
devel opnent arrangenment to be a necessary part of
the schene without it being a | egal contingency.
The argunent before the Suprene Judicial Court was
preci sely whether there was a contractua
obligation at all. As | understand it, the
Claimant's argunment is that there was a cl ose
comercial relationship, close comrercial link
bet ween conduct of the BRA and the satisfaction of
the overall scheme. So there's not a fact
contradiction.

MR. LEGUM Well, | think | would
di sagree. Wiy don't we see the nore precise
| anguage that's used by LPAin its briefs, and |l
return to this point.

In the SJC LPA used--or argued that,
"Section 6.02 does not condition LPA's acquisition

of Hayward Parcel upon the conpletion of the design
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revi ew process or

approval s. Moreover,

trial was that

pur chase the Hayward Parce

both LPA and

on recei pt of any governnent

t he undi sputed evi dence at

Canpeau were willing to

regardl ess of whet her
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the City or the BRA"--1 got that reversed--"approved their

devel opnent pl ans."

consequence,
approval s had no bearing on the validity or
enforceability of Section 6.02,

agreenent,

officers

rights to close on a real estate parcel, and if you

have a contract to purchase rea

contract

any way,

deeds, you exchange the purchase price,

in the trial

any uncertainti

As a

es over the devel opnent

and as part of this

LPA pointed to sworn testinmony by LPA

court to the sanme effect.

Now, the contract rights at issue were

estate and that

is not contingent on design approval in

you go to the closing,

rights are given effect.

you exchange the

and the

LPA's position before the Massachusetts

courts was that that's the way it could have

oper at ed.

It did not

require the approva

of the
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BRA to cl ose on the Hayward Parcel

LPA' s second argunent in support of the
jury verdict was that the record confirmed the
jury's finding that the City breached the contract.
Consistent with its position before the tria
court, LPA did not argue that the City had
repudi ated the contract. Instead, it pointed to
three itens as supporting the jury's finding of
breach: the City's failure to obtain appraisals
for a fractional part of the Hayward Parcel; a
never - execut ed proposal for a street through the
Hayward Parcel; and the fact that the City never
transferred the parcel to LPA

PRESI DENT STEPHEN: | wonder if | can
interrupt you for a nonent.

MR. LEGUM Pl ease

PRESI DENT STEPHEN: The Hayward Parce
seemed to have been divided into D-1, D-2, D-3, and
D-4 for appraisal purposes.

MR. LEGUM That's correct.

PRESI DENT STEPHEN:. These were distinct
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areas of the one parcel, were they?

MR. LEGUM That's correct. There were
di fferent designations for different parts of the
par cel

PRESI DENT STEPHEN: | see. And the
totality would be the sumof all four, presumably.

MR, LEGUM  Presunably.

PRESI DENT STEPHEN: Yes. Thank you.

MR, LEGUM LPA al so argued that the

record contai ned evidence to support a finding that

the City had bad-faith notives for these supposed
breaches. In response to the City's contention
that LPA had repudiated the contract, LPA noted
that the | aw set a high standard for a finding of
repudi ati on. The court could find a repudiation
only if the record showed a "definite and
unequi vocal manifestation of intention not to
render performance." LPA argued that evidence of
no such mani festation appeared in the record.

In support of its appeal of the judgnent

entered in favor of the BRA, LPA argued that the
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BRA shoul d be categorized as an entity not inmune
under the Massachusetts Tort Claims Act. It also
argued that the City and the BRA could not be
considered to be a person engaged in--excuse ne,
shoul d be considered to be a person engaged in
trade or commerce and, therefore, subject to
Chapter 93A

The next round of briefing in the series
was on February 17, 1998. The City submitted its
reply brief, and the BRA, as appellee, subnitted
the only brief that it was permtted. The briefs
responded to the argunents made in LPA s opening
brief. 1In addition, the BRA made a nunber of
alternative argunents in support of the tria
court's entry of judgnment dism ssing the clains
agai nst the BRA. Notably, the BRA argued that no
reasonabl e jury could have found based on the
evidence that it had tortiously interfered with
LPA's contractual relations with Canpeau.

The final brief in the series, LPA's reply

brief, was dated February 27th. It responded to
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the argunents nade in the preceding round of
bri efing.

And | see that we are now at 11:30. Wuld
this be a convenient time to break for coffee?

PRESI DENT STEPHEN: | ndeed.

MR, LEGUM  Thank you.

PRESI DENT STEPHEN. We'Ill adjourn for
quarter of an hour.

[ Recess. ]

PRESI DENT STEPHEN: M. Legun®

MR, LEGUM | will begin by responding to
some of the questions that | had reserved on before
the break. | am advised that there is no express
time period in Chapter 121A, the chapter that would
have governed this application. The courts of
Massachusetts would interpret that as requiring a
decision within a reasonabl e amount of tinme. |
woul d al so note that there would be a renedy under
Massachusetts law, a judicial renedy for failure to
act by wit of certiorari or wit of mandanus.

Turni ng back to the Suprene Judicia
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Court, the court heard oral argument on March 9,
1998, and my understanding is that the standard
argunment tinme in cases before the court is 30
m nutes total. The Supreme Judicial Court issued
its decision a little over two nonths |ater--

PROFESSOR CRAWFCRD: For each side, or the
total ?

MR. LEGUM Tot al

PROFESSOR CRAWFCRD:  For both si des.

MR. LEGUM Both sides. It's a different
process, | think, inthe US., the appellate
process, than in sone other countries.

The SJC issued its decision a little over
two nonths after oral argument on May 20, 1998.

I'd now like to review the opinion of the
Suprene Judicial Court, and because the opinion is
i mportant to a nunber of issues in the case, |
woul d propose, rather than flashing text fromthe
opi nion on the screen, that the nmenbers of the
Tribunal refer to the copy of the opinion that

we' ve included in our binder this nmorning as | go
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t hrough the court's reasoning. W' ve highlighted
the passages that | will refer to, and it is ny
hope that, as a result of this exercise, the
Tribunal will recall not only the portions of the
opi nion that we believe are inportant, but also
where it can later find those portions in the
opi ni on.

The court begins it analysis of the |lega
i ssues on page 516. On the question of the
contract to purchase and sell the Hayward Parcel
as often happens in appeals, the court saw the
| egal issues presented in a |light sonewhat
different fromthe approach taken by either party.
It found that it was necessary to treat together
what the parties had addressed as two different
issues: "that the Tripartite Agreement was too
indefinite to constitute a binding agreenent, and
that in any event the City was not in breach

It found that these two issues "nust be
consi dered together to conme to a fair and sensible

vi ew of the arrangenents between the parties and
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their dealings with each other pursuant to it."

The court then addressed the issues in
three different subsections of Part 2 of the
opi ni on.

In Part 2A, the court rejected the City's
argunment that the Tripartite Agreenment was too
indefinite to be an enforceable contract to
purchase and sell the Hayward Parcel. |t agreed
with the City that the Tripartite Agreenment did not
fix essential ternms such as the price, which was
dependent on future conditions, or the size of the
parcel. However, it observed--and this appears on
page 518--that "If parties specify fornul ae and
procedures that, although contingent on future
events, provide nechanisns to narrow present
uncertainties to rights and obligations, their
agreenent is binding."

PRESI DENT STEPHEN: That shoul d be "too,"
| take it, "too narrow'?

MR, LEGUM No. It's t-o.

PRESI DENT STEPHEN:. "Narrow' is a verb
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there.

MR. LEGUM That's correct.

PRESI DENT STEPHEN: | see.

MR, LEGUM It's at the top of page 518

PRESI DENT STEPHEN: Yes, | see it.

MR. LEGUM The court found that the
Tripartite Agreenent did contain such procedures.
The agreenment provided for a three-person appraisa
board to be appointed to determ ne the price to be
paid. It also provided for an arbitration
procedure that could have resol ved the open
guesti ons about the contours of the parcel and the
allocation of air rights. And on page 519, the
court concluded, "To borrow Justice Hol nes'
nmet aphor, the machinery was built and had nerely to
be set in nmotion."

it concluded that by virtue of this
machi nery, the Tripartite Agreenent did create an
enforceable contract with respect to the Hayward
Par cel .

In Part 2B of its opinion, the SJC
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addressed what it described as the question of

whet her LPA can as a matter of law nmaintain a claim
against the City for breach of the bilatera
contract for the purchase and sale of the Hayward
Par cel .

The court began with the rule stated in
its 1954 decision in Leigh v. Rule--and | think
we' ve heard that pronounced "lay" in some cases;
I'"m going to pronounce it "lee"--that when
performance under a contract is concurrent, one
party cannot put the other party--other in default
unl ess he is ready, able, and willing to perform
and has manifested this by sonme offer of
per f or mance.

Under Leigh and its progeny, "Any nateria
failure by a plaintiff to put a defendant into
breach bars recovery unless the plaintiff is
excused fromtender because the other party has
shown that he cannot or will not perform™

On page 520, the court then exam ned,

viewing the facts in the record nost favorably to
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LPA, whether LPA as a matter of |aw was ready,
willing, and able to close on the sale of the
Hayward Parcel before January 1, 1989, and had nade
a legally sufficient tender of performance. It
found no evidence of a tender before LPA
transferred its rights to Canpeau in March 1988.
The best evidence it found of a tender was
Canpeau' s Decenber 19, 1988, letter advising the
mayor that, "W have no recourse but to officially
notify the City that we wish to conplete the
transacti on and nake paynment i medi ately."

It measured Canpeau's hal f-hearted
statement of a wish to conplete the transaction
agai nst Massachusetts precedents and found it to
fall far short as a nmatter of law fromthe required
t ender.

Mor eover, the court found that its
concl usi on woul d be the sane even assuning that
Canpeau made no tender for lack of a "fina
del i neation of what the parcel contained and an

apprai sal of what the parcel was worth."
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It recalled that the agreenent between the
parties specified mechani sns for resolving just
t hese open questions. |Indeed, the court went on
"It is only because such mechani sms were specified
that we have been willing to hold that the
arrangenent between the parties is definite enough
to constitute a binding agreenent."”

"Because neither LPA nor Canpeau ever set
in nmotion the mechani sms that woul d have resol ved

t he open questions," the court concluded, "LPA
cannot as a matter of |aw have put the City in
defaul t."

On page 522, the court then turned to the
final part of the analysis under Leigh v. Rule. It
exam ned whether, "Even if its tender was
i nsufficient, LPA and Canpeau shoul d be excused of
its obligation to tender because the City's tactics
and del ays denonstrated that it would not perform
under the contract."

Thus, even though LPA had not argued that

the City had repudiated the contract, the court,
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out of an abundance of thoroughness, exam ned LPA's
all egations as to breach and bad faith to see
whet her they could neet the standard for
repudi ati on, a standard that, as the Tribunal will
recall--and it's on the screen in the event that
it's of interest--a standard that LPA itself
descri bed as one that set a high threshold, a
definite and unequi vocal manifestation of intention
not to render performance.

The court then exanmined the City's failure
to obtain appraisals for a small part of the
Hayward Parcel, the City Transportation
Department's never-executed proposal for a street
t hrough the Hayward Parcel, and other uncertainties
relating to the design review process for the
par cel

Wth respect to the proposal for the
street and the design review process, at the top of
page 523, the court relied on the position taken by
LPA in testinony by Marco Ottieri, LPA s project

manager, and repeated--the position that |I'm



10

11

12

13

14

15

16

17

18

19

20

21

referring to was repeated, as we've already seen
in the briefs before the Suprene Judicial Court.
The position | refer to is that the contract of
purchase and sale was in no way contingent on the
design review process and that "LPA was conmtted
to purchasing the Hayward Parcel regardless of its
ultimate configuration and of restrictions placed
on the parcel by the City.

Quoting from page 523 of the opinion, the
court concluded that "Unlike a situation in which a
defendant clearly expresses an unwillingness to
perform thereby repudiating the contract, here LPA
seeks to attribute repudiation to the City based on
the nmere fact that uncertainties remained that LPA
shared responsibility for resolving." The court,
therefore, found as a matter of |law that the record
vi ewed nost favorably to LPA did not establish a
repudi ati on.

In Part 2C of its opinion, which begins on
page 524, the court exam ned whet her LPA had

denonstrated bad faith by the City or the BRA

525
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sufficient to trigger the automatic extension

provided for in the third suppl enenta

the Tripartite
triggered, the

BRA shal | fai

agreenent to

Agreenent. That extension would be

court noted, if "the City and/or the

to work in good faith with LPA

t hrough the design review process to conclude a

closing."

Because the third suppl enental agreenent

was signed in October 1987, the court scoured the

record for evidence of bad faith in the design

revi ew process

after that date. It found none. It

found instead that as soon a Canpeau initiated the

desi gn revi ew process,

in the spring of 1998 it

526

progressed--and |'m quoting from page 525--"snmoothly and in

a col | aborative fashion."

JUDGE SCHWEBEL: May | ask,

does the court

note that Canpeau paid nore than LPA was prepared

to pay? And if not,

om ssion in its scouring of the record?

is not that a materi al

MR, LEGUM | don't believe that it is,

Judge Schwebel

and the reason for

t hat

is that the
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contractual provision that we're referring to
refers only to good faith in the design review
process. And the court |ooks at the design review
process beginning after the third suppl enenta
agreenent was signed and found no evi dence of bad
faith. The fact that Canpeau ultimately agreed to
pay nore than the Tripartite Agreenent fornula
because those rights had expired would not be

rel evant to that anal ysis.

JUDGE SCHWEBEL: But would that fact be
relevant to the essential thrust of the judgnent of
the court as to BRA and the City's perfornmance of
their part of the bargain?

MR LEGUM M. Paw ak will have nore to
say about this later on in the day, but a
repudi ati on, of course, is sonmething different from
a nere failure to performan obligation. A
repudi ation is where a party indicates by its acts
or by an unequi vocal verbal act, if you will, to
the other party that it will not perform For

exanpl e, selling the parcel to soneone el se would
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be a repudiation if that took place before the
closing was to occur.

There's nothing like that in the record,
and, of course, the fact that the rights expired
and Canpeau ultimtely agreed to pay nore for those
rights has, | would subnit, nothing to do with
whet her a repudi ati on could be shown before 1989.

JUDGE SCHWEBEL: Would you say that
equal ly applies to the evidence that's been put in
to the effect that the pertinent board of the City
recorded that it was unwilling to see the sale go
forward on the price set out in the Tripartite
Agr eement ?

MR. LEGUM | don't believe that that's
quite what the mnutes said. But, again, a
repudi ati on based on a verbal act can't be based on
the nmere nmusing of a party that they night break
the contract. For it to be a repudiation, you have
to go up to the other contracting party and tel
them |'mnot going to performthe contract. |If

I'"mone party to the contract and | tell someone
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else in nmy office, Hm | mght not want to perform
the contract, that's not a repudiation

JUDGE SCHWEBEL: But when you combi ne what
you call such musings with a course of inaction,
could that be fairly read as tantanount to
repudi ation? O for there to be repudiation under
the | aw of Massachusetts, nmust there be an express
repudi ati on, as you say, | will not perfornf
Actions tantamunt will not equate with a
repudi ati on or a substantiated repudiation? There
has to be a formal affirmation of unwillingness to
per f or nf?

MR. LEGUM To use LPA's words, which
we' ve seen several tines, it nust be a definite, an
unequi vocal manifestation of intention not to
perform And | think that what colored the SJC s
anal ysis throughout is that the contract provided a
mechani sm for resolving all of these open issues.
And we never--we will never know, in fact, whether
had t hose nechani sm been i nvoked there woul d have

been a performance by LPA or a performance by the
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City or not. But the nechanisns on their face were
adequate to conpel performance by either party.

JUDGE SCHWEBEL: Did these nechanisns go
to the question of the formula set out in the
Tripartite Agreenent for the purchase price? O
did they go to other aspects, related perhaps, but
not so central, such as the precise di nensions?

MR, LEGUM The answer to your question
Judge Schwebel, is yes. There were two nmechani snms
speci fied. One was an apprai sal nechanism which
addressed the purchase price, which would have
provi ded the information necessary to cal culate the
purchase price. And the second nechani sm was an
arbitration mechani smthat would have filled in the
details of the purchase and sale contract as to the
contours of the parcel, et cetera.

PROFESSOR CRAWFORD: Did the triggering of
the arbitration nechanism as it were, postpone the
expiry of the drop-dead date? |In other words, was
it effective in respect of the anended agreenent to

enabl e the transaction to be conpleted if one party
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refused?

MR, LEGUM |f | understand the question
correctly, it is: Was there a condition before the
apprai sal mechani smor the arbitrati on nechani sm
coul d be invoked?

PROFESSOR CRAWFORD: No. Let's assune
that in--1 don't know- - Septenber, four nonths
before the drop-dead date, LPA cane to the
conclusion that the City was deliberately dragging
its heels and did try to trigger these nmechani sns,
could it have done so in the tine available or was
it inevitable that the drop-dead date woul d expire,
anyway ?

MR, LEGUM We have to go back and | ook at
the provisions. M recollection is that there was
a relatively short period of tinme provided for
constituting the Tribunals that woul d be deci ding
the issues, sonething on the order of 15 days for
one appoi ntnment, 15 days for another appointnment,
15 days for anot her appointnent.

But as is always the case in an
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arbitration, one does have to | ook at those
provi sions closely and cal cul ate when it is that
one nust invoke themif one is going to invoke

t hem

Let's see. \here was |?

PRESI DENT STEPHEN: Page 525.

MR, LEGUM Thank you. The court
concl uded that LPA's bad-faith claimrests on the
fact that the BRA refused to extend the drop-dead
date, despite Canpeau's repeated requests for such
an extension.

On page 526, the court held, however, that
the City and the BRA were under no contractua
obligation to grant an extension and no bad faith
could be found in a failure to grant a concessi on
to the other party that it was under no obligation
to grant.

In the final analysis, the court concl uded
t hat because no party had i nvoked the nmechani snms
provi ded to resolve the uncertainties that divided

them as a matter of law "neither party tendered
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performance and neither was in breach or default."”

It, therefore, ordered that the judgnent
in favor of LPA be reversed and that judgnment be
entered for the City.

The court then turned to LPA's clains
agai nst the BRA. Now, because the court's
reasoning with respect to those clains is not in
di spute in these proceedings, | will sinply
sumrari ze the court's rulings.

It found that the BRA was a public
enpl oyer, inmune fromsuit fromany claimarising
out of an intentional tort, including interference

with contractual relations.

Wth respect to the Chapter 93A claim it

concluded that the trial court's grant of summary
judgnment was correct because the defendant's
i nvol venent in these transactions was wholly in
pursuit of the legislatively prescribed nandate of
redevel opnent of blighted areas.

Now, I'd like to briefly reviewthe

Suprene Judicial Court's disposition of LPA s
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claims, and we have a slide for this.

The breach of contract claimwas reversed.
The cl ai m based on tortious interference with
contract was affirmed--rather, the resolution of
that claimby the | ower court was affirned. And
the lower court's dism ssal of LPA's Chapter 93A
claimwas al so affirmed.

LPA filed a petition for rehearing in June
1998. It was denied. LPA petitioned for
certiorari in the U S. Suprene Court. That was
al so denied in March 1998--'99, excuse ne.

That will conclude nmy presentation on the
facts. If the Tribunal has no questions, | wll
ask the President to call on ny coll eagues, Ms.
Svat, who will denpbnstrate that Mndev's clains

here are in large part barred by the passage of

tine.
PRESI DENT STEPHEN: Thank you.
We |l ook forward to hearing you, Ms. Svat.
MS. SVAT: Thank you. Good norning, M.
President and Menbers of the Tribunal. | will be
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addressing the matter of tinme this nmorning--or this
afternoon, | suppose.

As we have already seen, this is a
threshold matter of critical inportance to this
case. Today | will denpbnstrate why, despite
Mondev' s appetite to litigate events of the 1980s,
the bulk of its NAFTA clains, nevertheless, fal
outsi de the tenporal bounds of Chapter El even.

During ny presentation, | will briefly
address the basic principles that are relevant to
the topic of time. These are well-established
principles reflected in international |aw generally
and in the NAFTA, principles that Mondev does not
di spute per se. But | address them nonethel ess,
because Mondev has nmde argunents that, if
accepted, would render these principles
meani ngl ess.

Next, | will refute Mondev's argunent
that, in spite of these basic principles, Article
1105(1) operates to save its stale clains.

Mondev's premise is that Article 1105(a) is
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"doubl e-barreled."” It is an obligation not only
for the state to accord investnents the
i nternational mninum standard of treatnent, but
al so for the investor to exhaust domestic renedies.
I will show that this prenm se cannot be squared
with well-settled international principles of state
responsibility.

Finally, I will conclude with a brief
revi ew of Mondev's specific clains of breach under
Articles 1102, 1105, and 1110, and | will
denmonstrate briefly that the bul k of those clains
could not be based on treatnment of Mondev's
i nvestment by the City and the BRA before the NAFTA
went into effect and, therefore, are time-barred.

And I'Il just note at the outset that ||
be addressing in detail tonmorrow the expropriation
claimand how tinme affects that claim

In international law, it is not unusua
for tine to play a pronminent role in the resolution
of clains, just as it does here. As Judge Rosal yn

Hi ggins noted in her 1997 article, "Tine and the
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Law, " which we have provided in our supplenent,
"The concept of tinme plays an inportant role in the
international legal system" She noted, "Tine
affects the jurisdiction of all internationa

Tri bunal s which derive their authority fromthe
consent of states generally obtained at a specific
nonent in time."

Time al so has an inpact on the |life span
of clains. Anmong the nost well-established
principles of law, nunicipal and international, is
that of interest rei publicae ut sit finis [itium
or the principle that |awsuits should have an end.
It goes without saying that necessary evidence
surroundi ng a delayed claimw |l not be preserved
forever, and, thus, a long | apse of tinme between
events giving rise to a claimand the claimitself
can seriously prejudice the defense.

Thus, when it cones to questions of
timng, an otherwise trivial difference between one
day and the next may have the greatest of

consequences for an international claim The
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answer, if such a question should arise, can either
spare or take the life of a claim And we submt
Chapter Eleven clains are no exception.

The three NAFTA parties made clear in the
text of the Treaty that their consent to engage in
I nvestor/State arbitration woul d depend to the day
on the tinmng of certain key events. In Article
2203, the parties selected a date certain upon
whi ch the agreenment and all of its attendant rights
and obligations, including those under Chapter
El even, "shall enter into force." That date, which
we have all no doubt committed to nmenory, is
January 1, 1994. And no other provision of the
NAFTA suggests any intent to bind the parties
before that date. Thus, under Article 28 of the
Vi enna Convention on the Law of Treaties, there is
no basis to apply its obligations retroactively.

Article 2203 does not deprive investors of
any rights; rather, it gives rights prospectively.

The date January 1, 1994, also franmes the

category of investnent disputes subject to
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settl enent under Article 1116 of Chapter Eleven.
And if | could direct your attention to the screen,
I will denonstrate how Article 1116(1) tenporally
limts eligible clainms.

Par agraph (1) states, in relevant part, an
i nvestor of a party may subnit to arbitration under
this section the claimthat another party has
breached an obligation of Section A Thus,
eligible clainms nust allege breaches of an
obligation of Section A. And, of course, as we
have just seen, there were no such binding
obligations that could have been breached before
January 1, 1994.

And this is what the Fel dman Tri bunal
found in its decision on jurisdiction, which is in
the record, dated Decenber 6, 2000. Explaining the
meani ng of Article 1117(1), which is identical to
Article 116 in this respect, the Feldman Tri buna
hel d, "G ven that NAFTA canme into force on January
1, 1994, no obligations adopted under NAFTA exi sted

and the Tribunal's jurisdiction does not extend
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before that date. NAFTA itself did not purport to
have any retroactive effect. Accordingly, the
Tribunal may not deal with acts or omi ssions that
occurred before January 1, 1994."

PROFESSOR CRAWFORD: Speaking for nyself,
I would have sonme difficulty with the |ast sentence
of that quotation. It doesn't--unless | deal with--dea
with allegations of breaches arising from
acts or onissions, when it would be acceptable.
It's often necessary for a Tribunal to deal with
facts that occurred at sonme distance in the past in
order to understand all egati ons of breach rel ated
to circunstances occurring afterwards. So it may
just be a problemof formulation, but as it stands--
MS. SVAT: And | would agree with what you
noted. In this case, of course, the SJC had before
it the record in the case below. CObviously the
facts before the SJC pre-dated the NAFTA, and we
don't suggest that you shouldn't be considering the
facts as part of the record before the SJIC--

PRESI DENT STEPHEN: | suppose the sinplest
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exanpl e woul d be the entry into a contract before,
and then the breach subsequently. And, of course,
the fact of entry into a contract is vital to any
action for the breach, and the fact that it
occurred before a Treaty under which proceedi ngs
are brought is irrelevant.

MS. SVAT: | agree.

Finally--and as Mondev concedes--Article
1116 al so includes a prescription period, after
whi ch otherwise eligible clains will expire. And
as you can see fromthe next slide, and | believe
we' ve seen this yesterday or the day before,
paragraph (2) or Article 1116 disallows clains if
nore than three years have el apsed froma single
claimspecific date. An investor nay not make a
claimif nore than three years have el apsed from
the date on which the investor first acquired or
shoul d have first acquired know edge of the alleged
breach and know edge that the investor incurred
| oss or dammge.

The aimof this | anguage--
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PROFESSOR CRAWFORD: That is a very odd
provision, isn't it, because of the word "and"? |If
| say that you can't do sonething nore than three
years after A and B, the question arises when you
mean the | ast occurring of A and B or the first
occurring of A and B. O course, it may well be in
many cases they occur at the same tine, in which
case there's no problem But they may well not
occur at the sane tinme. |In the CME case, which has
been cited, the Tribunal analyzed the position that
the breach occurred in 1996, but the dammge
occurred in 1999, when the other party concerned,
M. Zulenia (ph), | think his nane was, triggered
the change in the contract that had been forced by
the Media Council in 1996.

In the context of NAFTA, let's take a case
where the all eged breach occurs after NAFTA was
entered into force at one point, and then
subsequent |y damage occurs. How do you say
par agraph (2) operates in that situation?

MS. SVAT: Well, you said several things

542
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I'd like to respond to.

First of all, | agree with what | think
you said earlier in your question, which was that
the later of the date is the date that operates.
So that if they occur together, it is a single
date. |If they occur in sequence, then it would be
the later date, so that at the time that the
i nvestor has know edge of both.

Now, | woul d suggest that in this case,
this distinction doesn't matter. And, furthernore--and ||
tal k about CME tonorrow, but | think--1"I1l just say that
think on the--for the breach
of the expropriation claimin that case, the breach
was, in fact, later in tine. But, in any event,
the distinction that you noted in that oddly
drafted paragraph is not relevant here.

PROFESSOR CRAWFORD: I n any event, your
point, the principle is clear, that it is the |ast
of the two events that occurred which is the
triggering point in ternms of the tine.

MS. SVAT: It is, although I would al so
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note that it is when the investor first acquires
this knowl edge. So there is an enphasis on the
notice that the investor had.

PRESI DENT STEPHEN: One further question.
Is it necessary that the quantum of |oss or danmage
be ascertained or sinply that there is sone
unquanti fied amount of | oss or damage? | suppose
it's not really very clear.

MS. SVAT: | think it's clear that the
| oss has to be quantifiable. The |oss nust exist.
It cannot be--

PRESI DENT STEPHEN: Sone | oss nust exist.

M5. SVAT: Yes.

PROFESSOR CRAWFORD: But no, not
necessarily--1 nean, one m ght suggest that what it
means is that it's clear to the investor that the
i nvestor has incurred sonme | oss or danmmge, even if
t he- -

MS. SVAT: That's what | neant to say.

PROFESSOR CRAWFORD: --extent of that
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woul dn't be determ ned at that tinme or may not be
able to be deternined.

MS. SVAT: But it can't be merely
specul ative, the loss. There has to be a
certainty.

So I'll just pick up where | was. The
NAFTA parties, it's clear fromthis provision that
t hey decided that nore than three years was too
I ong and they would not consent to defend
themselves in arbitration if an investor waited
nore than three years after it first acquired the
know edge, constructively or otherw se, of both the
breach and the | oss.

Mondev, for all of its theories as to why
its clainms are not tine-barred, chall enges none of
these basic principles which I just went through
It agrees that the United States--with the United
States that it cannot subnit clainms for breaches of
anyt hing other than treaty obligations that entered
into force on January 1, 1994. It agrees that the

NAFTA does not apply retrospectively.
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Mondev al so agrees, as it nust, that
Article 1116(2) is intended to preclude the
resolution of investnent disputes involving clains
that are nore than three years ol d.

Mondev' s strategy has been to enbrace
t hese tenporal principles and pl edge ful
conpliance with them At paragraph 46 of its reply
brief, for exanple, Mndev assures the Tribuna
that its specific clains in accordance with
i nternational |aw and the Vienna Convention rely
only on "obligations, alleged acts or om ssions,
and supposed breaches that existed under NAFTA or
occurred after January 1, 1994."

And this was the passage of Mondev's bri ef
upon with the United States relied in concluding
that it was conmon ground between the parties that
clains of breach cannot be based on pre- NAFTA
conduct, which Sir Arthur Watts alluded to
yest erday.

But what Mondev stated in the reply brief,

and | quote here--earlier | quoted only the
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begi nni ng quotation mark--that "Mndev's specific
clainms in these proceedings rely on acts or
om ssions occurring after" January 1, 1994.

Yet Mbndev pays these principles nothing
nore than lip service. As we have seen, Mndev now
di sputes this point, arguing that a post-NAFTA
breach can somehow be based on acts or oni ssions
that pre-date NAFTA. But this is really nothing
new. All along throughout the course of both the
written and the oral phases of this proceeding,
Mondev has sought to evade the obvi ous consequences
of NAFTA' s prospective nature and of Article 1116's
prescription period. To do so, it has seized on
the so-called two Iinbs of Article 1116(2), the
breach and the loss linbs, to argue that neither
finally took place until 1998 and 1999. And
woul d just add that it was--1'munsure, but |
believe that the second |inb argunment was a new
argunment that we heard during the hearing that
Mondev did not include in its papers.

Mondev then virtually rewites the
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i ndi vidual obligations that are alleged to be
breached in a creative but ultimately fruitless
attenpt to sweep allegations that woul d ot herw se
be barred within the permssible tinme frame in this
case.

Mondev's theory of Article 1105(1), which
I will address next, is particularly original

Mondev's novel theory of Article 1105(1),
al though it has changed form somewhat over the
course of these proceedi ngs, represents an attenpt
to fix a problem posed by Mondev's clains fromthe
time it submitted them and the problemis this:
The treatnment Mondev principally conplains of, the
treatment LPA received during the 1980s fromthe
City of Boston and the BRA, could not have breached
any NAFTA obligation. How could it? The rules of
conduct that would eventually enter force as
Section A of Chapter Eleven were not even witten,
I et alone known to the City or the BRA in the
1980s. Nor were the City or the BRA according

treatment to LPA on or about January 1, 1994, when
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NAFTA did enter into force

By this point in tine, as we saw
yesterday, Canpeau had al ready gone bankrupt, the
bank had forecl osed on the project, Mndev had sued
and received damages from Canpeau, and the tria
and its suit against the City and the BRA had not
yet begun.

Now, this conflict or awkwardness
per meat es Mondev's case and was evident in Mndev's
presentation here this week when Mondev called the
"essence" of the case the Boston authorities’
deternmination to steadily and intentionally erode
the value of Mondev's investnent until it had been
deprived of it altogether by 1991. But, also,
Mondev argued that the NAFTA breaches and | osses
that it alleges occurred in '98 or 1999. |Indeed,
Mondev has continually struggled to find a way to
bring the essence of its case within the anbit of
Chapter El even by bootstrapping themto the
deci sions by the Massachusetts and United States

courts rendered in 1998 and 1999.
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And even at this hearing, Mondev continues
to try to bolster this theory. | will address two
of Mondev's theories here, one formulated in its
Reply, which we did not--which Mondev did not
rehearse at length in its oral argunent, and the
second is one that we heard on oral argunent
yest erday.

Now, in its reply, Mondev argued that

Article 1105(1) that the prescription--excuse ne--that

Article 1105(1)'s prescription to accord
i nvestments the custonmary international |aw m ninum
standard of treatnment of aliens sweeps within it a
separate and very different internationa
obligation and inposes it on the NAFTA parties.
And that is the obligation to make reparation for
pre- NAFTA viol ati ons of customary internationa
I aw.

Then at this hearing, while reasserting
that Article 1105 includes secondary as well as
primary obligations--and I will discuss these ternms

in a nonent--Mondev read into Article 1105 the
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additional requirenment that an alien receive

redress in donestic | aw whenever

standard is not net by a state.

This argunent, |ike the argunent

the m ni mum

inits
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Reply, sinply substitutes as the alleged el enent--excuse ne,

as the alleged additional elenment of the

i nternational mninmmstandard the obligation to

make reparations, as it is known in internationa

law, for the conpletely unprecedented obligation to

provi de a donmestic renedy.

I n Mondev's view,

notwi t hst andi ng their evident

to prospective obligations and to limt explicitly

t he NAFTA parti es,

intent to agree only

their exposure to clains no nore than three years

ol d, the NAFTA parties, neverthel ess,

that the treatnent owed investnents under

woul d enconpass not only the customary

under t ook

1105( 1)

i nternational |aw m ni rum standard, but al so--and

it is a bit unclear whether

t hese are cunul ative or

alternative argunents--but also the obligation to

make reparations as a matter

of

i nt ernati onal

| aw
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for all past international wongs and the
obligation to redress injury under donestic |aw,

Ei t her way, Mondev alleges that the
purported failure of the United States courts to
grant LPA redress for the alleged past wongs of
the City and the BRA is what constitutes the
continuing violation of Article 1105(1), that the
violation persists until it is remedied.

As far as the United States understands
Mondev' s argunent, Article 1105(1) purportedly
requires the exhaustion of available donestic
remedies in order to give rise to a breach of that
provi si on.

PRESI DENT STEPHEN: \Where does that occur
the obligation to pursue donestic renedies?

MS. SVAT: When is the obligation
appl i cabl e?

PRESI DENT STEPHEN: It occurs in one of
the rul es?

MS. SVAT: Forgive ne. |'mnot sure

under stand your questi on.
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PRESI DENT STEPHEN:. The obligation of a
party--

MS. SVAT: Mbndev's argunent is--

PRESI DENT STEPHEN: --to first exhaust
domestic renedies.

MS. SVAT: Well, we submit that it doesn't
apply here, so l'ma little--that's why |'ma
l[ittle unclear about what your question is. |'m
sorry. |I'd like you to ask me one nore tinme so
can under st and.

PRESI DENT STEPHEN: So you say that there
was no obligation to go to the courts of
Massachusetts before conming to seek a renedy under
NAFTA?

MS. SVAT: Well, if the NAFTA had been in
force at the time--

PRESI DENT STEPHEN: Assum ng the--yes.

MS. SVAT: ~--of the original acts, and
Mondev al | eged the--"m sconduct” is the termthat
it uses, the original msconduct that it alleges

here, then in that case there would have been no
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requi renent for Mondev to go to court. It alleged
that the City and the BRA violated the principles
that are now enshrined in Article 1105(1) under
custonmary international |aw

PROFESSOR CRAWFORD: If | may so, | agree
with that answer. |It's clear from 1121, 1B and 2B
that the party has a choice. This is the fork in
the road provision. Assum ng that NAFTA is in
force at all relevant times but there's been a
breach, you have the choice of donmestic courts or--

MS. SVAT: Well, if | could--

PROFESSOR CRAWORD: --internationa
arbitration.

MS. SVAT: --qualify my answer, it's
limted to the facts of this case that we're
addressing here. The acts of the City and the BRA
that were alleged to be wongful acts under the
customary international |aw standard woul d not give
rise to the obligation as those breaches are
al | eged.

PROFESSOR CRAWFORD: One can at | east
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conceive of a situation where there m ght have been
sonmet hi ng odd, sonething strange, as it were, but
not perhaps anounting to a breach, where it would
be the failure of the courts to do anything about
that situation, which was the gist of the breach

MS. SVAT: O course.

PROFESSOR CRAWFORD: That's a conceivabl e
si tuation.

MS. SVAT: O course. And in that regard,
which is the original reason we had subnitted an
obj ection on the basis of a lack of a fina
judicial act, that would be a case where the breach
by the courts of a denial of justice would entai
the requirement to exhaust.

So if | could continue then, Mndev is
sinmply wong on the | aw here, and my remarks in
this respect will be structured as foll ows:

First, I will show why both the
reparations and the donestic redress theories that
Mondev has put forward fail because the treatnent

due foreign investnents under--excuse ne. They
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fail because the treatnment that is due foreign
i nvestments under fundanental principles of

i nternational law and, thus, Article 1105 is
limted to primary standards of conduct.

Second, | will show that Mondev's attenpt
to conflate wongs and renedi es cannot prevail
Mondev cannot sinply read into Article 1105 a
second barrel, so to speak, requiring paynent of
conpensati on and exhaustion of |ocal renedies.

And, third, | will show why either of
Mondev's interpretations of Article 1105 woul d,
contrary to settled principles of Treaty
interpretation, defeat the plain nmeaning of the
limtations period in Article 1116(2).

So | will address these three points in
turn.

To begin, at |east one of Mondev's
theories is based on the entirely unsupported and
circular prem se that under international |aw a
secondary obligation that arises only as a

consequence of a violation of a primary obligation,
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once it arises, becones a primary obligation in
itself. And although Mndev did not focus nmuch on
this argument here this week, | will address it,
nevert hel ess, because an understandi ng of these
concepts will help explain the fundanenta
di fference between wongful acts and renedies.

Inits Reply, Mondev argues that under
Article 1105(1) the obligation to accord the
m ni mum standard of treatment in accordance with
international |aw includes the obligation to nmake
reparation for pre-NAFTA acts that were
internationally wongful. To support its
contention, Mondev relies on the obligation
identified by Article 31 of the ILC s draft
articles on responsibility of states for
internationally wongful acts, which | have a slide
for.

Paragraph 1 of Article 31 states that a
responsi bl e state is under an obligation to nake
full reparation for the injury caused by the

internationally wongful act. But the obligation
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to make reparation is not a primary obligation. It
is instead a secondary obligation that attaches as
a consequence of an internationally wongful act.
Its violation does not generate state
responsibility anew. It cannot be as a matter of
logic that a primary and secondary obligation could
be identical, but that is the result that Mndev
urges, for a breach of its purported prinmary
obligation to make reparation could only give rise
to a consequence of the exact sanme nature.

Mondev, thus, conpletely blurs the
di stinction between prinmary and secondary
obligations. Yet this distinction between prinmary
obl i gati ons and secondary consequences is wel
settled. Mndev sinply chooses to ignore it. The
I nternational Law Conm ssion confirmed over 30
years ago the need to nmaintain a strict distinction
bet ween, on the one hand, the primary rules that
pl ace obligations on states, the violation of which
may generate responsibility, and, on the other

hand, secondary principles governing the
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responsibility of states for internationally
wrongful acts.

Speci al Rapporteur Ago expl ai ned the focus
of the ILC s work. The Conm ssion agreed on the
need to concentrate its study on the determnination
of the principles which govern the responsibility
of states for internationally wongful acts. It is
one thing to define a rule and the content of the
obligation it inmposes and another to determ ne
whet her that obligation has been viol ated and what
shoul d be the consequences of the violation. Only
the second aspect cones within the sphere of the
responsi bility proper to which the Comrission is to
devote itself.

And the work of the Conmm ssion, of course,
cul m nated | ast year under the | eadership of
Prof essor Crawford in a set of draft articles on
those secondary rules adopted by the ILC

Part One of the draft articles covers the
origin of international responsibility. It

expl ains that responsibility attaches when an act
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attributable to a state constitutes a breach of a
primary international obligation of that state.

Part Two then sets out the |ega
consequences of such an act. Together, the
provi sions of Part Two, including Article 31, on
whi ch Mondev relies for the obligation to make
reparations, Part Two conprises the set of
international state responsibility rules.

I mght also add at this juncture that
nowhere in Part Two of the draft articles is there
any support for Mondev's second theory of a
secondary obligation under international lawto
make appropriate donestic |law redress to the
injured alien in the wake of an internationally
wrongful conduct. This obligation sinply does not
exist. |If Mondev were correct that an
internationally wongful act "carried with it" such
an obligation to provide under donmestic |aw redress
to an alien, surely there would be sone nention of
it inthe draft articles. The reason there is no

obligation is because nothing nore is needed
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besi des conduct attributable to the state and the
internationally wongful act. The availability of
donmestic renedies is beside the point.

PROFESSOR CRAWFCORD:  There is, of course,
just for the record, a provision in relation to
exhaustion of |ocal renedies.

M5. SVAT: Yes.

PROFESSOR CRAWFORD: But it's in neutral
t erns.

MS. SVAT: Yes, in Article 44--

PROFESSOR CRAWFORD: And | al so just for
the record say that the word "draft" was taken out
by the General Assenbly in its resolution in--

JUDGE SCHWEBEL: A little |ouder, James.
' m not hearing.

MS. SVAT: Thank you.

[ Laughter.]

PROFESSOR CRAWFCORD: | said that the
General Assenbly took out the word "draft" in its
resol ution | ast Decenber.

MS. SVAT: | appreciate know ng that.
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But even if the United States owed a
secondary obligation to nmake reparation under
international law in this case--which it did not,
we subnit--the obligation would remain a secondary
one after the NAFTA entered into force. Moreover,
the obligation would al so be one owed only to other
states, not aliens, but Mondev seens to have
conceded this point yesterday so | will not bel abor
it.

In any event, the secondary obligation
woul d not be transforned into a primary obligation
nmerely because the NAFTA becanme effective. And the
Treaty itself provides no support for any other
concl usi on.

The NAFTA al so distingui shes between
primary obligations and the consequences that
ensure from such a breach. Wen a NAFTA party
breaches an obligation under Section A of Chapter
El even, which is a primary obligation of the NAFTA
parties, Section B of Chapter Eleven and Chapter

Twenty operate rmuch like Part Two of the ILC s
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draft articles. Chapter Eleven nay be invoked by
i nvestors and Chapter Twenty by parties to the
NAFTA. And | won't discuss Chapter Twenty. But
both identify the | egal consequences that arise
froma breach of an obligation of Section A

Article 1105(1), upon which Mondev's nove
theory relies, sets forth a primry obligation of
Section A, It's on the screen now. It requires
the NAFTA parties to provide, quote, "treatnment in

accordance with international |aw. Last year, as

we know, the Free Trade Conmi ssion, established,

pursuant to Article 2001 of the NAFTA and conpri sed

of cabinet-level representatives of all three NAFTA
parties, issued a binding interpretation of Article

1105(1) on July 31st, 2001. And the FTC clarified--and the
clarification is also on the screen--that

Article 1105(1) prescribes the customary

international |aw nmininmum standard treatnent of

aliens as the m nimum standard of treatnment to be

afforded to investnments of investors of another

party.
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And as ny coll eague Mark Clodfelter will
di scuss in nore detail later, this m ninum standard
is an unbrella concept, incorporating a set of
rul es such as the standards for denial of justice
that have crystallized into customary internationa
I aw.

The m ni mum does not inpose particul ar--excuse mne-
-it thus inposes particular primry
obl i gati ons upon the NAFTA states. The rule under
1105 and the content of that obligation are the
primary obligation, in the words of Specia
Rapporteur Ago.

Articles 1102 and 1110 are other exanples
of the various obligations the NAFTA parties owe to
i nvestors of another party and to investnents of
such investors. These are internationa
obligations entered into force in 1994 of the sane
sort referred to in Part One of the Draft Articles.
Upon an al |l eged breach of Article 1105(1) or any
ot her obligation in Section A, Section B of Chapter

El even and Chapter Twenty of the NAFTA set forth
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t he consequences of such a breach. Anpbng other
things, both create a limted renedial schene for
i nvestment disputes. |In Chapter Eleven, disputes
such as this one, Article 1135 of Section B, for
exanple, allows a Tribunal--and that is on the
screen now-allows a Tribunal to make a final award
agai nst a NAFTA party and to award, quote,
"separately or in conbination only nonetary danmages
and any applicable interest, restitution of
property," unquote, and al so cost.

It does not require the state responsible
to make restitution which would require it to re-establish
the situation that existed before the
wrongful act was comritted. |In paragraph B of
Section 1 it allows for a party to pay nonetary
darmages in lieu of restitution, so it is up to the
party whether or not it will conply with the
restitution award. |In this way the NAFTA devi ates
somewhat fromthe secondary rul es of reparations
set forth under the Draft Articles, Articles 1135,

36 and 37 of those articles explain that the
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obligation to make reparati on under Article 31
requires a state to make restitution and only all ow
conpensation to the extent restitution does not
fully repair the damage. A state nmay al so give
satisfaction, but again, only where restitution and
conmpensati on prove insufficient.

So by conparison, the NAFTA's reparation
schenme constitutes |ex specialis anong the parties
to the NAFTA and replaces the ordinary rul es of
international state responsibility in this regard.

And | have a slide for Article 55, which
explains that the articles won't apply to the
extent that the content or inplenentation of the
international responsibility of a state are
governed by special rules of international |aw
And that is what Section B of Chapter Eleven is.

Thus, as the ILC explained inits
commentary, the form of reparation due under
Chapter Eleven will be deternined by the speci al
rule contained in Article 1135 which displaces the

nore general rule in Article 31
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Fromthis perspective, therefore, Mndev's
theory of Article 1105(1) cannot be reconciled with
the party's intent. Having provided for specific
treaty-based consequences to arise froma breach of
Section A the NAFTA parties cannot possible have
al so intended that Article 1105(1) would, in
addition to the primary obligations, include
secondary obligations and al so sweep in the ful
spectrum of those secondary obligations. Mich |ess
could it sweep within its obligation to exhaust
donmestic renedies in the face of the state's
failure to accord an investment the mini mum
standard of treatment.

And now | 'd |ike to address Mondev's newer
theory regardi ng donmestic remedies. And here
would Iike to recall the four short propositions
t hat Mondev set out yesterday, and | night add,

Wi t hout setting any authority, including any
provi sion of the NAFTA other than the unrenarkabl e
principle that international |aw recognizes that

certain acts of states may have conti nuing
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character, and Mondev said it to the ILC s
commentary to Article 14. Oher comrentary to
Article 14 provi des exanples of continuing--acts of
states that nmay have a continui ng character, but
none of these are acts that relate to the facts
here.

Mondev' s four propositions, as set forth
on the screen, establish, according to Mondev, that
a breach of Article 1105(1) does not take pl ace
until it is established that donestic |aw redress
is not forthcon ng.

Proposition No. 1. International |aw
requires a host state's authorities to observe
certain standards of conduct in their dealings with
alien investors. Now this seens nerely to restate
the primary obligation under the internationa
m ni mum st andard of treatment, and accordingly it
proves too nuch. |f international |law requires a
certain standard of treatnent of aliens. Failure to
nmeet that standard, assuming attribution is not in

guestion, establishes a breach of the internationa
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obligation. Nothing nore need be shown.

But Mondev then proposes at point 2, in
the event of any m sconduct international |aw
requires as part of the treatnment to be accorded to
alien investors, that there be redress in donestic
[aw. On the one hand, this sounds a lot |ike the
argunment that Ms. Smutny nmade yesterday when she
presented Mondev's case that the SJC s application
of Massachusetts Law to grant the BRA immunity for
intentional tort was a denial of justice. However,
there Mondev argued that a violation of the U S
Law by the United States was the triggering event
requiring a donmestic renedy, and this is a
di fferent question that M. Legumwi || address
|ater today. |If, on the other hand, Sir Arthur
meant what he said, that international |aw requires
that there be redress in the donestic |law for a
state's failure to neet international standards of
conduct, he failed to point to any source for such
an obligation. O course international |aw does

require states to nmake reparations to other states
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for breaches of international obligations owed
them but Mndev offers no authority for the
proposition that it requires any additiona
obligation other than the internationally w ongful
act and attribution before responsibility attaches.

Now, Mbndev's third point introduces the
concept of exhaustion of local renmedies which is
under international law a procedural hurdle to
advance a claimfor a breach of an internationa
obligation. Yet Mondev views it as an elenment of a
breach. And I quote, "Three, m sconduct plus non-redress
constitutes nonconpliance with the
requi renent of treatnment in accordance with

i nternational |aw Non-redress here translates
into a requirenent that a Claimnt first seek and
then be denied before a state can be found to be in
breach of an international obligation. But the
failure of donmestic law to afford redress is
not hi ng other than a requirenment to exhaust |oca

remedi es. The United States denmpnstrated, at page

30 of its Counter-Menorial, that these concepts
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cannot be conflated as Mondev would like to do. In
our Counter-Menorial we cited the United Kingdom s
conments on earlier drafts of the Draft Articles,
of the articles. However, the ILC agreed with the
United Kingdomthat it is wong to suggest that no
i nternati onal wong arises until the nonment that
the local renedies have definitively failed to
redress the wong. \Where local renedies fail to
cure a prior wong, it is not part of the illness.
It may of course represent an additional, a
separate internationally wongful act, if where
renmedi es are sought, the courts thensel ves effect
an internationally wongful act. But these acts
are separate under international |aw and do not
reach back in time and bl eed into one seanl ess
package of treatnent.

Yet by way of conclusion Mondev asserts at
point 4, that the resulting breach of the so-called
doubl e-barrel ed requi renments of international |aw
creates a situation of wongdoing which persists

until it is remedied. This is what, according to
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Mondev, saves it fromthe United States' objections
that its clainms are stale. But no matter what
Mondev woul d |ike the case to be, we contend that
any alleged wongdoing by the City and the BRA
ended before the NAFTA enter into force. Mondev
may not have been granted a donestic renmedy by the
Massachusetts and Federal Courts, and of course, we
subnmit that Mondev was not denied justice in those
courts, but this in no way nmekes the City and the
BRA still the wongdoers as Mondev woul d |ike.

Nei ther Article 1105(1), nor the custonary
i nternational |aw nminimum standard of treatnent
requires as an elenment of breach a showi ng that an
i nvestor attenpted and failed to obtain a renedy
under domestic law for the | osses ensuing from an
internationally wongful act. Mondev has not net
its burden of showing that the rules allegedly
applicable to the City's and the BRA' s conduct are
rules to which that requirenment applies.

And as | said earlier, this proposition

flatly contradicts the well-settled principle set
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forth in Part One of the articles on state
responsibility. That responsibility arises when an
act attributable to a state constitutes an
internationally wongful act.

And now | come to my final point, the
third reason why Mondev's interpretation of Article
1105 fails. Plainly stated, the application of the
obl i gati on Mondev purports to identify with Article
1105(1) would run afoul of well-settled principles
of treaty interpretation. |If Article 1105(1)
enconpassed the obligation to exhaust and be denied
| ocal remedies for past international wongs, it
woul d defeat entirely the plain nmeaning and purpose
of the prescription period set forth in Article
1116(2). In a hypothetical we'll denpbnstrate this
poi nt .

Assune for argunment's sake that a
hypot heti cal eligible C ai mant experienced
m sconduct, to use Mondev's term in the year 2000.
For exanple, an unruly npb opposed to foreign

i nvestment burned to the ground the Clainmant's
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property on January 1st, 2001 while the nationa
and sub-national officers of the state sat by and
wat ched. In such a case, we submit, the C ai nant
woul d be free to submit a claimfor breach of
Article 1105(1) so long as it did so within the
t hree-year period. Mondev subnmits, however, that
it could let the prescription period |lapse while it
pursued | ocal renedies, and if those renedies did
not | ead to conpensation, it could then submit a
clai munder Article 1105(1), alleging breach of the
secondary obligation to nake reparations.

Article 1116 woul d serve no neani ngfu
pur pose, and whether we view the purported failure
to remedy the past wongs as a failure to nmeke
reparations under international law, or the failure
to provide redress under local law, the result is
the sane. Under either continuing violation
t heory, the breach occurs only when the renedy is
sought and finally denied. Although 1116(2) would
operate in the sense that it would be triggered, it

would still be rendered ineffective because
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Mondev's interpretation would allow a claim
identical to one that Article 1116(2) intended to
bar, nanely a breach for the original obligation.
In my hypothetical how el se would the
Cl ai mant establish a violation of the obligation to
make reparations except by establishing that the
original msconduct of the nob and the state
st andi ng by doing nothing was an internationally
wrongful act. Thus the el enents needed to prove a
claimfor breach of the obligation to nake
reparati ons and any conpensation that nm ght be due
woul d be the same as it would be for a claimof the
ori ginal breach, which Article 1116 neant to bar.
Est abl i shed principles of treaty
interpretation conpel the rejection of this theory.
It is well established in internationa
jurisprudence that treaty provisions nmust be given
a construction that renders themeffective, and we
have cited cases in our rejoinder at page 13.
Thus, because Mondev's new theory renders the

three-year prescription period ineffective, it nust



10

11

12

13

14

15

16

17

18

19

20

21

be rejected.

The notion that the NAFTA parties agreed
to conmpensate investors for any unrenedi ed past
breach of an international obligation, no matter
how stale, is nothing short of shocking. And just
as far reaching are Mondev's clainms before this
Tribunal for breach of the United States' alleged
obligations to nmake reparations for alleged
wrongdoi ngs by the City and the BRA prior to the
NAFTA's entry into force

PROFESSOR CRAWFORD: Can | give you
anot her hypothetical. Let's assume that a NAFTA
state prior to January 1994 wongfully froze assets
bel onging to an investor, and that that freezing
order was still in force after the entry into force
of NAFTA, and remained in force, notw thstanding
the lack of any justification for it, so it was in
effect an arbitrary freezing order. How would you
apply 1116(2) to that situation, assum ng that
what ever m ght be an investor of a state party, and

that the assets frozen would be an investnent of an
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i nvestor of the state party? Wuld you say that,
assum ng that the freezing order began to have
effect, let us say, in 1989, that the effect would
be to bar any--the effect of 1116(2) would be to
bar any NAFTA claim notwithstanding the
continuation in force of the freezing order after
January 19947

MS. SVAT: | nissed the second half of
your question.

PROFESSOR CRAWFCRD: Take a case of a
freezing order which conmes into operation in 1989
and stays in operation and is still in operation on
the 1st of January, are you saying that the effect
of 1116(2) is to preclude any NAFTA cl ai mever
bei ng brought by an investor in relation to that
conduct? | realize tal king about hypotheticals may
be sonmewhat unfair. |'mnot asking for |ong-term
concessions fromthe other states--

MS. SVAT: [It's a case | haven't
consi der ed.

PROFESSOR CRAWFORD: |'mjust trying to work
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out how this--the idea of a continuing wongful act
is of course well accepted, and it is in the ILC
articles. Papan chal opoul os, which | assunme you
may address tonorrow, is an exanple. |I'm
interested as to how 1116(2) would operate in
relation to a continuing wongful act.

MS. SVAT: M colleague is anxious to
answer .

MR, LEGUM | think the exanple that
you' ve given is really not that different froma
nmeasure that was--that entered into force before
the NAFTA itself went into force, and yet was
appl i ed--was maintained, in the words of Article
1101(1), and was applied after the NAFTA, and it
woul d be the parties' nmintenance of that neasure
and application of that neasure to the conduct at
i ssue that would give rise to a NAFTA viol ation.

PROFESSOR CRAWORD: So on t hat
hypot hesis, the point of tinme which would be the
trigger for 1116(2), would be the 1st of January

1994 because that would be the tine at which the
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i nvest or

woul dn' t

coul d have notice that there was a breach--that

be a breach.

MR, LEGUM As in the exanple you gave the

nmeasure was being applied to the investnent in

guestion on the date that the Treaty went

force.

been enacted nmany years prior

If it were, for exanple,

into

a statute that had

and yet was not

applied to an investnent until afterwards, then it

woul d be the application. Thank

PROFESSOR CRAWFORD: Thank you.

MS. SVAT: And just before |

you.

concl ude ny

remarks on Article 1116, | just wanted to briefly

address Mondev's point about the second |inb, that

of | oss.

Yest erday Mondev said that

not have known of its |oss unti

years here are really--until the

court's decisions in 1998 and 1999.

1988 and 19--excuse ne,

Mondev coul d

And we submit

that of course the | oss occurred nuch earlier. It

was the failure to obtain conpensation which

occurred in those years. But un

t heory,

if taken to its logica

der Mondev's

extrene,

how coul d
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its claimeven be ripe today, as it still does not
know whether it has finally |lost the conpensation
that it's seeking?

And so to conclude, Mondev sinply cannot
ignore the explicit text of the NAFTA. Treaty
provi sions, we submit, nust be given the neaning
and the effect that the parties intended themto
have, and that intent is to bar nearly all of
Mondev's Article 1102, Article 1105 and Article
1110 cl ai ms.

Wth respect to Article 1102, for exanple,
Mondev conceded that there was no treatment |ess
favorable by the U S. Courts. Indeed the shreds of
evi dence that Mondev all eges, statenents of the
City and the BRA, allegedly establishing a biased
state of mind, could only denonstrate to the extent
t hey denmponstrate anything, treatnment of LPA before
the NAFTA entered into force.

And | i kewi se, Mondev's Article 1105 cl ainms
that are not based on a denial of justice

allegation, they relate only to the City's and the
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BRA' s pre- NAFTA dealings with LPA, and so to with
all of Mondev's allegations under Article 1110,
which I will discuss tonorrow.

Each of the acts and facts upon which
Mondev relies for these allegations were conpl eted
and ceased to exist before 1994. For all of
Mondev's effort to dress up these stale clains as
timely, they cannot be sal vaged under the clear
| anguage of the NAFTA and shoul d be dismissed. W
col l eagues and | will revisit these particul ar
claims in nore detail, but if the Tribunal has no
gquestions at this tine regarding nmy remarks, |
would ask it to call on Jennifer Toole. ©Oh, it's
lunchtime. | will not ask the Tribunal to call on
anyone. Thank you.

PRESI DENT STEPHEN. Well, your timng has
been i mmacul ate. Thank you.

We adjourn now until 3 o'clock

JUDGE SCHWEBEL: Could | ask a question?

PRESI DENT STEPHEN: |'m sorry, yes.

JUDGE SCHWEBEL: | have a question, not

581
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for Ms. Svat, but for M. Bettauer and his
col | eagues, and that is this. At sone point in
your exposition, will you address the matter of the
interpretation of the three parties to NAFTA of
11057

MR, BETTAUER: Yes, Judge Schwebel. We
are planning to do that.

[ Wher eupon, at 12:57 p.m, the hearing

recessed, to reconvene at 3:00 p.m this sanme day.]
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(2:58 p.m)

PRESI DENT STEPHEN:. Well, if anyone fees

unconfortably warm we have no probl ens about the

degree of di srobing.

[ Laughter.]

PRESI DENT STEPHEN:. Thank you, Ms. Tool e

MS. TOOLE: Thank you, M. President and

Menbers of the Tribunal

First 1'd like to say it's an honor to

appear before you today,

and | will address the

procedural defects found in Mondev's Article 1117

claim These defects this Tribuna

in this case

I will divide my presentation into three

parts. First | will take a few nonents to note the

status of Mndev's claimof standing under Article

1116. Second, | will explain the interplay or the

purposes of Articles 1116 and 1117. And finally,

wi || denonstrate why this Tribunal does not have

jurisdiction to consider

Mondev's new Article 1117

of jurisdiction
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claim

JUDGE SCHWEBEL: Could you bring the

m crophone a little closer to you, please?

M5. TOOLE:

Oh, | apol ogi ze.

Well, to begin, | would like to note the

status of Mondev's cl

ai munder Article 1116.

Article 1116 allows an investor to submt a claim

on its own behal f for

damage the investor suffered

directly. And if you recall, the sole

jurisdictional basis
intent and in its not

1116. But Mondev al

pl eaded i n Mondev's notice of
ice of arbitration was Article

eged injury only to LPA

Now, the United States objected to

Mondev' s standi ng because Article 1116 provides no

basis for an investor

to assert a claimfor itself

that properly belongs to its investnent or

enterprise. And in
that it coul d establ
claimon behalf of it
evi dence. So the Uni

reserved its rights,

ts Menorial, Mondev clains

sh damages to support its

sel f, but provided no

ted States, in its Counter-Mnorial,

should it ever
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beconme necessary, to submit argunent on that issue,
that is whether Mondev has met its burden of
establishing the | oss or danmage required by Article
1116. And in its reply and in its case-in-chief
before this Tribunal on Monday, Mndev has asserted
it would attenpt to neet its burden only if the
Tribunal allows this case to proceed to the danmages
phase.

In Ms. Snutny's presentation on Monday,
however, she addressed at sone |length the United
States' objection under Article 1116, and objection
as to which the parties have yet to submit witten
argunments, and Ms. Snutny's renmarks address this
issue in the abstract as a matter of principle and
not based on any specific allegation of evidence of
direct injury in the record.

So the difficult now faced by this
Tribunal and the United States is that Mondev has
asserted a claimof direct injury, a claimthat it
has never withdrawn and that if ultinmately proven

woul d be sufficient to vest this Tribunal with
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jurisdiction, but the United States submits that

unl ess and until this issue can be addressed in the
context of actual facts and actual evidence, it is
not ripe for decision. And since the United States
has nothing to respond to at this point, the United
States therefore reserves its right to submit
argunment on this issue should it ever becone
necessary.

Wth that said, the Tribunal clearly had
qgquestions about this general area on Monday, and
therefore believe it would be useful to go through
t he purpose of both Article 1116 and Article 1117.
Articles 1116 and 17 serve distinct purposes.
Article 1116, as | just nmentioned, provides
recourse for an investor to recover for loss or
damage suffered by itself. And we see this
expressly provided for in Article 1116(1), which is
projected on the screen in pertinent parts. And
"Il read that for you.

"An investor of a Party may submit to

arbitration under this section a claimthat another
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Party has breached an obligation, and that the
i nvestor has incurred | oss or damage by reason of
or arising out of that breach."

Now, Article 1117, on the other hand,
permts an investor to bring a claimon behalf of
its enterprise for | oss or damage suffered by that
enterprise. And I'll read that for you as well

“An investor of a Party, on behalf of an
enterprise of another Party, that is a juridica
person that the investor owns or controls directly
or indirectly, may subnmit to arbitration under this
section a claimthat the other Party has breached
an obligation and that the enterprise has incurred
| oss or dammge by reason of or arising out of that
breach."

The two articles are not interchangeable.
They clearly deal with injury to two different
entities. One deals with injury to the enterprise
and the other deals with injuries to the
i nvest ment .

PROFESSOR CRAWFORD: Ms. Toole, you're

587
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using the word "injury", but in fact articles use
the words "l oss of dammge."

M5. TOOLE: Correct.

PROFESSOR CRAWFCRD: It doesn't seemto ne
that | oss of danmmge are necessarily the sanme as
injury.

MS. TOOLE: But it's |loss or danmge
arising out of a breach, so I guess--

PROFESSOR CRAWFCRD:  Yes, of course.

MS. TOOLE: | guess |'m sayi ng shorthand
for--okay.

PROFESSOR CRAWFORD: It may be hel pful if
we don't use the word "injury" because it is a
legal termwhich is used in various contexts, and
the point was nade this norning that these articles
are in a sense the secondary |l ex specialis of NAFTA
and that's probably right. Let's use the term
"l oss" or "dammge."

MS. TOOLE: Okay.

PROFESSOR CRAWFORD: Sorry. The

di fference between is not--the first part of 1116
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or 1117, the claimon behalf of an enterprise is a
cl ai m because the enterprise has suffered | oss or
damage. The claimon behalf of party is because
the party has suffered | oss or danage. The breach
of the obligation aspect seens to be the sane under
both sections, under both articles, and that's
presumably because at sonme | evel the obligation is
actually owed to the other state parties to NAFTA,
and what this does is to create a procedure whereby
the investor can invoke that obligation itself.

MS. TOOLE: That is correct. |In fact--

PROFESSOR CRAWFORD: The point |'m meking
is that let's take a situation where an investor
has--is the sole owner of a local corporation, and
the whol e of the enterprise of that corporation is
wi ped out by behavior in breach of Article 1105.
You're saying that such a claimcan only be nade
under 1117. Wy shouldn't the investor say, "l've
| ost the whole value of ny investnment, even if the
i nvestment was through an investnent vehicle which

was a juridical person of the host state."
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MS. TOOLE: Well, first, I will get to the
princi pl es which--

PROFESSOR CRAWFORD: That question is
premat ur e.

MS. TOOLE: Right. Just alittle bit, I'm
goi ng to be discussing Barcel ona Traction and
Bar cel ona Traction did recognize that principle as
somewhat of an exception as to when a sharehol der
woul d or woul d not have rights to bring a claim
based upon injuries to the corporation in which it
owned shares, when it's a foreign shareholder. So
I will get to that.

PRESI DENT STEPHEN:. And can | perhaps ask
anot her question that you nmight deal with? It
seenmed to ne reading 1116 that the breach doesn't
have to be a breach of an obligation owed to the
i nvestor, but sinply the existence of a breach of
sonme obligation, as long as it causes danmage to the
i nvestor.

MS. TOOLE: Right.

PRESI DENT STEPHEN: So that it might be a
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breach of an obligation owed to a subsidiary which
causes danmge to the investor. Wbuld you agree
with that? Don't answer it now. But just bear in
m nd.

MS. TOOLE: Right. Well, let ne address
the principles upon which these articles were
drafted, and consider the background principles.

The first of these principles is that a
corporation has a distinct |legal personality from
that of its shareholders, and | alluded to that
just a nonent ago. And this is a principle
recogni zed by the vast mgjority, if not al
devel oped | egal systens around the world. It was
specifically addressed by the International Court
of Justice in the Barcelona Traction case. And if
| may again turn your attention to screen, the ICJ
in Barcel ona Traction said, "The concept and
structure of the conpany are founded on and
deternmined by a firmdistinction between the
separate entity of the conpany and that of the

shar ehol der, each with a distinct set of rights.”
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So to go to your question, there m ght be
an interest that a conpany or a sharehol der has in
a conpany, but that's distinct fromthat
sharehol der's rights. And then a corollary of this
principle is that a sharehol der ordinarily cannot
act on behalf of the corporation, and I'Il quote
again from Barcel ona Traction. "An act directed
agai nst and infringing only the conpany's rights
does not involve responsibility towards the
sharehol ders even if their interests are affected.”
It kind of goes to that sanme point.

And while it is true that there are some
exceptions to the general rule, and for exanple, in
comon- | aw countries a sharehol der may bring a
derivative suit in certain circunstances, and
think that civil-law countries have simlar
principles and rules. The ICJ noted in Barcel ona
Traction that customary international |aw provides
no equi val ent exception to the general rule that
shar ehol ders do not have standing to assert

derivative clainms on behalf of a corporation
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PROFESSOR CRAWFORD: But the question is
whet her a cl ai m brought under 1116 is a derivative
clai mon behalf of a conmpany. | nmean clearly it's
not. But if you read 1116 literally, all it
requires is that there have been a breach within
the relevant tinme period, and that the breach have
caused | oss or damage to the investor

MS. TOOLE: To the investor.

PROFESSOR CRAWFCRD:  There's no
requi renent that the | oss or damage be exactly
equated to a deprivation of |egal rights under
international |law vested in the investor. The only
gquestion is whether the investors incurred | oss of
damage. Whereas 1117 could be read as giving the
i nvestor--1 nmean as it would by derivation fromthe
Bar cel ona Traction Rule. The right to represent
t he conpany even though the investors' interest in
the conpany isn't 100 percent interest, but rather
it's sufficient to anount to control

What's wong with that readi ng of those

articles?
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MS. TOOLE: Well, if you'll let ne
conti nue.
PROFESSOR CRAWFORD: | 'm sorry. Pl ease

conti nue.

MS. TOOLE: No. |It's certainly fine. |I'm

going to wal k through, there's these two conpeting
principles, and once we get through those
principles, we'll see that these articles were
drafted specifically to resolve the conflicts with
those issues, and not only that, if you look at the
United States' Statement of Administrative Action
you'll see that the United States, at least in its
interpretation of why these articles were drafted,
did explicitly say that 1116 was for the purpose of
direct injuries to an investor, whereas 1117 was
drafted for the purpose of providing standing for
an investor to bring a claimon behalf of its

i nvestments for direct injury suffered by that
investment. But 1'Il get to the next principle,
and then we'll see if that resolves your question.

Let's go to the second background
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principle of international |aw that influenced the
drafting of Articles 1116 and 17, and that is a
Cl ai mant does not have standing to bring an
i nternational claimagainst a state for acts by the
state against its own nationals. And sone refer to
this as the non-responsibility principle. And I"'l
quote from Oppenheim "It may accordingly be
stated as a general principle, that fromthe tine
of the occurrence of the injury until the meking of
the award, the claimnmust continuously and wi t hout
i nterruption have belonged to a person or series of
persons"--and if you'll notice the highlighted
portion--"not having the nationality of the states
whom it has put forward." And that would be, for
our purposes, the enterprise.

So we can see that the problemthat the
drafters of Chapter Eleven faced was that under
t hese background principles of customary
i nternational law, a common situation could be
excluded frominvestor state arbitration under the

NAFTA. This is because, not infrequently,
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i nvestors choose to nmake investnments through a
corporation incorporated in the country in which
they are investing.

If the drafters provided only a right of
action for an investor to bring clains for direct
injuries to that investor, the investor could be
wi t hout a renmedy where the investor owned or
controlled a corporation incorporated under the
| aws of the Respondent state, and that second
corporation sustained an injury.

So Articles 1116 and 17 resol ve these
concerns. Article 1116, as we have seen, provides
a claimfor an investor to assert |oss or danmmge
for itself. Article 1117 expressly addresses the
situation where an all eged violation of Chapter
El even has a direct inpact upon a |ocally-incorporated
subsidiary. It allows the foreign
i nvestor to make a claimon behalf of that
subsi di ary.

Now, the purpose of 1117 is to create a

new derivative right of action that is not found in
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customary international law. The right of action
is in favor of an investor of another party, thus
ensuring that the Claimant will be of a nationality
different fromthat of the Respondent state, so we
resolve the non-responsibility problem

PROFESSOR CRAWFORD: | can see that. When
| say so inrelation to 1117, that's clearly a
special right of investors to act on behal f of
enterprises and is therefore a special derivative
action.

The problemis that on your reading
there's a serious gap between 1116 and 1117 in
i nvestor protection. Let's assune that an investor
has a substantial mnority share holding in a | oca
conpany which is expropriated. Let's assune for
the sake of argunent that it's expropriated in part
because of the nationality of the foreign investor
by reason of minority share holding. They wouldn't
have a right under 1117--when | say the conpany is
expropriated | nmean the property of the conmpany is

expropri at ed.
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MS. TOOLE: So the shares themsel ves?

PROFESSOR CRAWFORD: They woul dn't have a
ri ght under 1117 because the conmpany woul dn't be
controlled by the foreign investor. Under your
interpretation they wouldn't have a right of action
under 1116 because the danmage woul d be done to the
conpany.

MS. TOOLE: M. Legumwould like to
address that question.

MR. LEGUM | think the answer to the
gquestion is that under that circunstance the
m nority sharehol der would not be able to pursue a
claim It's correct that the derivative claim if
you will, that is granted by Article 1117 is
limted to the sharehol der that owns or controls
the enterprise, and that was sonething that was
consi dered, and the decision was nmade that's as far
as the rights granted woul d go.

PROFESSOR CRAWFORD: On t hat
interpretation the--1 mean on the ordinary

interpretation of the words, the foreign mnority
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shar ehol der woul d have suffered | oss or damage.
They woul d have | ost the entire value of their
i nvest ment .

PRESI DENT STEPHEN: And there woul d have
been a breach under 1116, not of a duty owed to it,
but a breach, which is all that 1116 requires.

MR, LEGUM |f | could perhaps respond to
that. | don't believe there would have been a
breach under the circunmstances that you' ve just
descri bed, because it would not be an investnent of
an investor of another party. That terns | defined
as an investment that is owned or controlled
directly or indirectly by an investor of a party.
Now- -

MS. TOOLE: A minority sharehol der doesn't
own or control--own part of, but certainly doesn't
control

MR. LEGUM On the other hand, if what is
at issue is a taking of the shares of the minority
shar ehol der - -

PROFESSOR CRAWFORD: That is understood.
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MS. TOOLE: Yes, we understand that's a
direct injury.

PROFESSOR CRAWFORD: [Off mi ke].

PRESI DENT STEPHEN: Wbuld you like to
repeat what your answer to my proposition is? You
say that there would be no breach because--

MR. LEGUM There woul d be no breach of a
NAFTA obligation under the scenario that | believe
you posited because the enterprise at issue, which
is the locally incorporated conpany, would not be
owned or controlled by an investor of another
party. It would be a true, a national conpany, and
therefore, expropriatory acts directed to the
assets of that company would not be a taking of an
i nvestment of an investor of another party.

PRESI DENT STEPHEN:. And for that purpose
you rely on some definition of breach?

MR. LEGUM No, no. It's a definition of
the investnent.

PRESI DENT STEPHEN: OF the investnent?

MR, LEGUM  Yes. Perhaps | should wal k
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you through it. Let's turn to Article 1110.

PRESI DENT STEPHEN: But there's no nention
of investnent in 1116. All you have is an investor
and two other features, a breach and | oss.

MR, LEGUM That's exactly correct.
However, if one turns to the substantive
obl i gations of Chapter Eleven, all of those are
tied to investors of another party or to
i nvestments of investors of another party. Now,
obviously, if there's a breach with respect to the
investor, then we don't have the issue that we're
di scussi ng here because there is direct |oss or
damage. Are you with ne so far?

PRESI DENT STEPHEN: Yes.

PROFESSOR CRAWFORD: | think we should
resist the tenptation to try to interpret NAFTA
beyond the neans of this case.

M5. TOOLE: Yes.

PROFESSOR CRAWFORD:  Nonet hel ess, the
pur pose of these provisions is to give effect to

real investnent protection.
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MS. TOOLE: Right.

PROFESSOR CRAWFORD: And enterprise--sorry--an
investnment is defined inter alia as an
enterprise. Take the minority shareholder in a
joint venture. |It's not a stretch of the
i magi nation to describe the mnority sharehol der as
having an enterprise that is the enterprise of
participation in a joint venture, albeit as a
mnority shareholder, if all of the property of the
joint venture is expropriated. It doesn't seemto
go beyond the scope of 1116 to say that the
i nvestor has had the enterprise taken away and has
suffered | oss of danmmge

MR, LEGUM Clearly, if all of the
enterprises taken, if the entire value of it is
destroyed, then that would affect the rights
directly of the sharehol ders.

PROFESSOR CRAWFORD:  Well, it wouldn't.
We're tal king about the property of the joint
venture conpany on this hypothesis. And it's true

that the whol e property of the joint venture
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conpany has been taken. The joint venture conpany
has | ocal nationality as is common in joint
ventures. The consequence is that the investnent
of the foreign sharehol der has been gutted of al

of its financial value, but of course the shares
still exist. They're worthless.

In any event, as | say, | think it may be
that we don't have to go into this depending on
where we are as between 1116 and 1117. It's an
i nteresting problem

MR, LEGUM  Agreed.

MS. TOOLE: Well, to get back to the right
of action created by Article 1117, it's clearly a
derivative one. Article 1117 provides that the
right can only be exercised where the investnent
has incurred | oss or danmage by reason of or arising
out of the alleged breach. And the addition of
Article 1117 does not alter the principle that a
corporation has a | egal personality distinct from
that of its sharehol ders and that a sharehol der

cannot recover for an injury suffered by a
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corporation in which it owns shares.

And to the contrary, the NAFTA recogni zes
this principle. It is for this reason that Article
1135(2) provides that any award on a cl ai m under
Article 1117 nmust be paid to the enterprise and not
the investor. And |'ve projected that article for
you on the screen, where a claimis made under
Article 1117(1), "An award of restitution of
property shall provide that restitution be made to
the enterprise. An award of nonetary damages and
any applicable interest shall provide that the sum
be paid to the enterprise. And the award shal
provide that it is nade without prejudice to any
right that any person may have in the relief under
appl i cabl e donestic |aw. "

Prof essor Crawford asked on Monday whet her
there woul d be practical ramfications of
proceedi ng under Article 1117 as conpared to
Article 1116, and suggested taxes an area where
there m ght be a significant difference. Now, Ms.

Smut ny' s response, the Tribunal will recall, was
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that Chapter Eleven Tribunal, in calculating any
award due to an investor for derivative |osses
woul d have to cal cul ate a recovery net of other
clainms such as taxes.

Now, Mbndev's position both nakes no sense
and is contrary to the express terns of the treaty.
It makes no sense to transform an investor state
arbitral tribunal into a tax court and have it
attenpt to adjudicate the rights of third parties
such as creditors that m ght have an interest in
the proceeds of an award for |osses to the
enterprise.

It is a task of tribunals such as these,
it is atask that they are ill equi pped to address.
This Tribunal, so far as | know -but correct ne if
' mwrong--has no expertise in nunicipal tax |aw
and cannot order the interpleader of creditors or
ot her persons who m ght have such an interest in
the award. An arbitral Tribunal such as this can
only address the rights of the parties before it.

It makes far nore sense as an admi nistrative nmatter
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for an award for

paid to that

an injury to an enterprise to be

enterprise, and leave it to the

muni ci pal | egal systemto adjud

rights and t

cate creditors'

axes due. And indeed, that is

preci sely what the text of NAFTA contenpl ates.

Article 1135(2)(c)--now |I've highlighted

t hat - - expressly provides for

cl ai m8 such

provi de that

adj udi cation of third-party

as these. "The award shal

it is nmade wi t hout

prejudice to any

right that any person may have in the relief under

appl i cabl e donestic |aw. "

By so providing,

the article clearly

rej ects Mondev's suggestion to this Tribunal, in

addition to

the other difficult

task before it,

shoul d al so decide i ssues of United States Federa

and state and | ocal

ot her rights?

would now like to turn to the third and

taxation as well as creditor or

final portion of nmy presentation, and that is that

an i nvestor

wi th Chapter

may submit a claimonly if it conplies

El even's procedura

requi renents.
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Unl ess the Tribunal has any other
guestions on the purposes of the articles? No?

Those requirenments are essential in
gai ning a NAFTA party's consent to arbitrate, and
Mondev did not, with respect to its new clai munder
Article 1117, secure the United States' consent to
arbitrate in this case.

The Chapter El even mechani sm for obtaining
a NAFTA party's consent to arbitrate is clear, and
if | may turn your attention back to the screen,
Article 1122(1) provides each party consents to the
subm ssion of a claimto arbitration in accordance
with the procedures set out in this agreement. And
| should add that Article 1121, Sections (1)(a) and
(2)(a) require the same in order to gain the
consent of an investor.

In other words, Mondev nust conply with
the procedures set out in the NAFTA in order to
gain the United States' consent to arbitrate, and
the parties intended these procedural provisions to

be conplied with according to their terms, and that
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makes them a prerequisite to this Tribunal's
jurisdiction.

PROFESSOR CRAWFORD: Oobviously, that's
right to have sone |evel of principle.

M5. TOOLE: Yes.

PROFESSOR CRAWFCRD: I nternational Court
has held in a nunber of cases that where the
substance of a particular provision is conplied
with, and any deficiency is a pure question of form
which could readily be renedied by the subm ssion
of a newclaim that it can in effect be ignored as
de minims. They did that, | think in the Bosnia
case anongst others. And if that's right as a
matter of general international, why would that not
apply to Article 1117? | nean ny understanding is
that it's not in dispute that Mondev did indirectly
control the investor that is LPA within the nmeaning
of 1117, so it may have omitted a particular form
of words in the application, but that's all. Had
it put the right formwords in, there would have

been no difficulty.
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MS. TOOLE: That's right, but as | think
you yourself recogni zed earlier that the procedura
provi si ons of NAFTA are |lex specialis, and so any
deci sions made by the International Court of
Justice on this point wouldn't apply to the
procedures of the NAFTA, and the parties to the
NAFTA have expressed their intent that these
procedures be conplied with by their terns.

PROFESSOR CRAWORD: | can see that there
is a serious question of substance as to 1135. So
Tribunal s should be alert to ensure that, to the
extent that a claimis, in reality, one under 1117,
that it should be pursued under 1117 and not under
1116, but you can do that by saying, by in effect
applying the sorts of rules that domestic courts
apply in | ooking for substantial conpliance and
ensuring that all of the, as it were, rea
interests, as distinct from perhaps fornmal
interests are conplied with or are we sinply
conpel l ed to adopt the strictest possible

interpretation?
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MS. TOOLE: We submit that you are
conpel led to adopt the interpretation that the
United States has asserted here, which is that
these procedures be applied by their terns. If you
want to call that strict, we would just call the
procedures by their terns.

If we ook at Article 1119, | will explain
that a little bit nore. One of those procedures is
that the disputing investor shall deliver to the
di sputing party witten notice of its intention to
submit a claimto arbitration, which notice shal
speci fy the provisions of this agreenent alleged to
have been breached and any other relevant
provi si ons.

As you have noticed, and even Mondev has
admitted, it has not conplied with that procedure.
As you have also just noticed, it is essentia
because it identifies what entity suffered damages
and, thus, under Article 1135, what entity will
receive restitution or paynent of damages.

So, if Mondev sought to submit a claim
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under Article 1117 on behalf of LPA, the United
States required notice of that fact before giving
its consent, and Article 1119(b) requires Mndev
shoul d have specified that it sought to nmake a
claim on behalf of its investment, in its Notice
of Intent.

By the way, you will find Mndev's
admi ssion that it hasn't conplied in its reply at
par agr aph 18.

PROFESSOR CRAWFORD: You say, Ms. Tool e,
before giving its consent. M understanding of the
| egal position is that the United States has
al ready prospectively given its consent to any
clai m brought in accordance with NAFTA. It is not
the case that there is any subsequent room for the
United States to say, oh, we don't like this claim
we can w t hdraw our consent.

MS. TOOLE: Correct. | guess | should say
before the United States' consent is triggered.

So, as | have just kind of nentioned,

Mondev believes it did not have to abide by the
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pl ai n meani ng of NAFTA's procedural requirenments in
its Notice of Intent, and we heard on Monday that
Mondev thinks that the United States' consent to
arbitrate should be construed so liberally as to
contradict the express terns of Articles 1122 and
1119 that | have shown to you already, and in order
to support its point, Mondev brought the Ethyl
decision to the Tribunal's attention

That NAFTA Tri bunal quoted from a
jurisdictional award in an |ICSID case, Anto Asia
Corporation v. Indonesia, and | have the rel evant
passage on the screen. It cited this case for the
proposition that Chapter Eleven's procedura
requi renents should not be construed literally.
However, if we | ook at that passage, we find that
the point made in Ancto supports the United States
interpretation of Chapter Eleven's procedura
requirenents. | wll read that for you.

"Li ke any other convention, a convention
to arbitrate is not to be construed restrictively

nor, as a matter of fact, broadly or liberally. It
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is to be construed in a way which |eads to find out
and to respect the common will of the parties."”

Now the common will of the NAFTA parties
was, as | have nentioned earlier, for the
procedures of the NAFTA to be construed by the
NAFTA's terns. This was misinterpreted by the
Et hyl Tribunal and later explicitly clarified by
the parties thenselves in their subsequent
practice.

The United States has consistently taken
the position that the procedural requirenents
shoul d be interpreted by their terms, and Mexico
took the position, for exanple, in the Waste
Managenment case, and Canada has taken the position
in this case through a formal subm ssion pursuant
to Article 1128. Let's look at that 1128
submi ssion, put that on the screen. | wll read
that for you.

"As in Article 1121, under Article 1122,"
which we are really discussing here, "consent to

arbitration only exists if the subm ssion of the
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claimis "in accordance with the procedures set out
in this agreenent,'" and that is meani ng NAFTA, of
course. "It is clear that fulfillment of the
condition's precedent is a mandatory obligation. A
party's consent to arbitrate is prem sed on
adherence to the procedural requirenments of NAFTA."

So we can see that all of the NAFTA
parti es have taken the position that the procedura
requi renents under Chapter Eleven are nandatory.

Now Mondev criticized the weight of the
parties' shared position because they were
"def ensi ve subm ssions of the state's parties nade
in their capacities as respondents in Chapter
El even proceedi ngs."

Not all of the exanples | just gave refer
to NAFTA parties in defensive positions. The
screen we just viewed was a subm ssion pursuant to
Article 1128 made by Canada, and Canada is not a
respondent in this case. It is not taking a
def ensi ve position here.

Moreover, the United States has made
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simlar assertions in its Article 1128 submi ssions,
and rather than reflecting nerely the parties'
defensive interests, the positions taken by the
three parties reflect their interest in the sound
and efficient functioning of the Treaty's dispute
resol uti on nechani smaccording to its express

t ermns.

PROFESSOR CRAWFORD: | am sorry. This may
be off the point, could you just now, or at sone
appropriate tinme, explain to nme what Article 1117,
par agraph (4), neans. "An investnment nay not nake
a claimunder this section."”

I nmean, obviously, sone of the things
defined as investnments are not legal entities and
can't make clains anyway. Sone are, for exanple,
an enterprise may be a legal entity.

MS. TOOLE: Right, the enterprise. Right.

PROFESSOR CRAWFORD: An enterprise which
is an enterprise of another state could nake a
| egal --coul d nake claim but presumably that claim

woul d be made under 1116.
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616
MS. TOOLE: | think that 1117(4) goes to
that nonresponsibility principle that | was
addressing earlier. It is consistent with that.

PROFESSOR CRAWORD: So it is the | ocal

i nvest ment .
M5. TOOLE: Correct.
| am going to--did you have a question?
PRESI DENT STEPHEN: No. |'m just

fol | owi ng- -

MS. TOOLE: Okay. All right. Wonderful.

So, in sum because Mondev did not adhere
to Chapter Eleven's procedural requirenents,
because it ignored the ordinary neaning of its
terms, Mondev's Article 1117 claimis not within
the United States' consent to arbitrate. Thus, the
Article 1117 claimis not within this Tribunal's
jurisdiction.

PROFESSOR CRAWFORD: | understand your
subm ssion on 1117, and, in effect, you say that
t here was nonconpliance with the notice

requi renents in 1119, such as to invalidate the
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claimto the extent that it nmay be brought under
1117.

M5. TOOLE: Correct.

PROFESSOR CRAWFORD: Coul d you just,
agai n, describe succinctly what your position is
under 1116. Are you saying that they have no
standi ng under 1116 either or are you saying that
they can only succeed under 1116 if, in the end,
they prove | oss of damage to the investor which, on
the face of it, doesn't exist, but it's a matter
for such a subsequent phase if such a phase should
occur?

MS. TOOLE: In a sense, | would say your
second point is nore correct. W are reserving our
right to submit argunment on that issue because they
have yet to plead or prove that.

PROFESSOR CRAWFORD: W t hout obvi ously
expressing any concluded view, it would seemto ne
very odd to say that an investor is not injured, if
injury is required, by discrimnatory action

against its mnority sharehol ding, even if the
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di scrimnatory action takes the form of the
treatment of the local conpany. |If a |local conpany
is discrimnated against by reason of a foreign
mnority shareholding, it seenms to nme the foreign
sharehol der is injured by that.

So whatever the position might be with
respect to 1105, with respect to 1102, surely, it
is not consistent with NAFTA that governnents be
able to discrimnate against |ocal conpanies
because they have foreign sharehol di ngs, even if
m nority sharehol di ngs.

MS. TOOLE: Oh, that's certainly not the
pur pose.

PROFESSOR CRAWFORD: It probably doesn't
ari se, since on the position you are taking under
1116, it says that we're a contingency to be
confronted, if necessary, at a | ater stage.

M5. TOOLE: Correct.

So, if there are no further questions, |
woul d ask the Tribunal to call on M. Legum and he

wi || denonstrate why Mondev has not established and
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even owned the rights with respect to the Hayward
Parcel at issue in this case

Thank you.

MR. LEGUM M. President, nenbers of the
Tribunal, | will now address this issue of Mndev's
ownership of the rights with respect to the Hayward
Parcel that it has asserted and that are at issue
here.

Those rights forned the basis of the bul k
of its clains before this Tribunal, and | wll
begin by noting what is comon ground between the
parties. Both parties agree that Mndev bears the
burden of proving that it owns or controls,
directly or indirectly, the rights at issue here.

The parties agree that in 1987, LPA
granted Manufacturers Hanover Bank a nortgage that
i ncluded a security interest in all rights and
benefits under a long list of agreenents.
Specifically, the text of the nortgage provided, in
pertinent part, as follows:

"To secure a $50-mllion |l oan, LPA grants
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to the bank all rights and benefits, if any, of
what soever nature now or here and hereafter derived
or to be derived by the nortgagor," that being LPA
“under or by virtue of the follow ng instrunents,
including, without Iimtation, all rights to
exerci se options, including, without limtation,
options to purchase and | ease."

And then in the list of agreenents, there
is included "the Tripartite Agreement, excl uding
any rights of the nortgagor thereunder to devel op
parcel s adjacent to the prem ses."

There is no dispute that in 1990 the bank
commenced forecl osure proceedi ngs on the nortgage,
and in 1991 a judgnent of foreclosure was entered,

t hereby extinguishing all of the rights of LPA that
it had provided to the bank as coll ateral

The parties agree that if the rights at
i ssue here were included within the clause in the
nort gage on the screen, any clai mby Mndev, based
on those rights, would be inadnissible in these

proceedi ngs.
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The parties further agree that the grant
of all rights and benefits of whatsoever nature is
broad enough to enconpass the rights at issue.

Where the parties and their experts differ
is on whether the excluding clause for rights to
devel op parcel s adjacent to the prem ses carves out
the rights at issue fromthat grant.

Now t he i ssues of rmunicipal |aw that
underlie this question are discussed in
consi derabl e detail in the reports of the United
States' expert and in the U S.'s pleadings. |
don't propose to repeat that discussion here. What
I would like to do instead is to review the
principal issues in dispute on this point before
the Tribunal and answer any questions that the
Tri bunal may have

I'"d like to begin by responding to
Prof essor Crawford's question to Ms. Snutny on
Monday. What does this municipal |aw issue have to
do with the international |aw issues before this

Tri bunal ?
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First, the issue is relevant to the
guestion of whether Mondev was an investor with
respect to the rights at issue and whet her those
rights could be considered an investnent of an
i nvestor of another party at the tinme the NAFTA
went into effect in 1994 and thereafter.

Chapter Eleven, by its terns, applies only
to investors and investnments of another party that
are existent during the period it has been in
force. | now have a sonmewhat busy slide on the
screen.

The first provision is Article 1101, which
is the chapter's Scope and Coverage provision, and
the second is Note 39 to the NAFTA which, in case
you hadn't noticed, there's a nunber of notes that
appear after the text of the NAFTA. This
particul ar note appears on Page 393 of the blue CCH
publication that |I think all of us have.

PROFESSOR CRAWFCORD:  And the status of
these notes, they are agreed interpretations of the

parties or are they organically part of NAFTA?
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MR, LEGUM | believe they are organically
part of the NAFTA

PROFESSOR CRAWFORD: [OfFf m crophone. ]

[ I naudi bl e.]

MR, LEGUM That is my understandi ng.

Chapter Eleven, as we can see on the
screen, applies only to investnments and i nvestors
of another party. It does not apply to investnents
that were not investnents of investors of another
party on the date the NAFTA went into force. |If
LPA did not own or control those rights in 1994 and
thereafter, Mndev's clains concerning those rights
are not within the scope of Chapter Eleven.

A simlar result would obtain, even
considering LPA to be the investnent. To the
extent Mondev's clainms are based on treatnment LPA
received in the Massachusetts courts with respect
to those sanme rights, it is difficult to see how
the claimcould proceed. How could Mndev be
entitled to damages here based on the Court's

refusal to find a breach of the rights in question
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when, as | will show, LPA did not own those rights
in the first place.

One final note on this point. W have
provi ded the Tribunal this norning, in the binder
of authorities, with copies of the Geat Britain
and United States arbitral decision in the case of
Rio Grande Irrigation and Land Company v. the
United States, a 1923 decision, which I wll just
describe briefly. Feel free to look at it if you'd
like right now, but it is not necessary.

The Rio Grande decision is useful to the
i ssues here in two respects. First, it confirns
what is not, in fact, disputed. |If, under
muni ci pal |aw, the Claimant does not, in fact,
possess the rights that are at issue before an
international tribunal, the international tribuna
| acks conpetence over international clains prem sed
on those rights.

Second, the decision undermn nes Mondev's
argunment based on the fact that although in the

litigation in the Massachusetts courts, the City
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and the BRA denied that LPA owned the rights at

i ssue, they never noved to dism ss LPA s clainms on
that ground. The Ri o Grande Tribunal considered,
and rejected, a simlar argunent on Page 137 of the
copy that we have given you, finding that the
contention did not accord with "the view we take of
our power or duty in relation to a clear point of
jurisdiction raised, as this is, on the face of the
record.” Just so here, we would submt.

The second general point | would like to
make is also one that is not contested. It is
Mondev' s burden to establish its ownership of the
rights at issue under the Tripartite Agreenent.

If, after reviewing the parties' argunents and the
contentions of the parties' experts the Tribuna
finds that it is unsure of the effect of the
exclusion or rights to devel op, Mondev will not
have carried that burden.

PROFESSOR CRAWFCRD:  The excl usion exists
in the agreenment between LPA and Manufacturers

Hanover .
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MR LEGUM A nortgage, yes.

PROFESSOR CRAWFORD: A nortgage. Well, a
nortgage i s an agreenent.

MR LEGUM O an instrunent. It is not
signed by both parties. | don't disagree with you.

PROFESSOR CRAWFORD: You are saying it is
based upon a bilateral relationship

MR. LEGUM  Correct.

PROFESSOR CRAWFCRD: If it is the case
t hat Manufacturers Hanover did not take a
particul ar view of a clause of which different
plainly intelligent people can take different
views, why should this Tribunal, as it were, second
guess Manufacturers Hanover? | nean, if they
weren't concerned to assert particular rights, why
shoul d we be?

MR, LEGUM Well, it is an agreenent, but
there was al so a court proceedi ng on that agreenent
that resulted in a judgnment of foreclosure of the
rights under that agreenent, and court proceedings

such as that are proceedings in rem and therefore
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do bind all concerned parties. So it is not--

PRESI DENT STEPHEN: |'m sorry. You are
sayi ng corporate dealing?

MR, LEGUM | am saying, a court
proceedi ng.

PRESI DENT STEPHEN: Court proceeding.

MR, LEGUM There was a conplaint in
forfeiture that resulted in a judgment. So it is
nore than just a nere contract that binds those two
parties. It is--

PROFESSOR CRAWFORD: But the judgnent
didn't address this particul ar question.

MR LEGUM Well, it did. It entered
judgment foreclosing on the rights that were
specifically listed in the nortgage grant.

The second point that 1'd like to nmeke is
the plain neaning of the ternms of the nortgage does
not support Mondev's contention that rights to
devel op nmeans option or right to purchase. As
Prof essor Holtzchue, United States expert, notes,

based on his 30 years of experience as an attorney
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628
and counselor to parties involved in major rea
estate transactions in New York and el sewhere, and
we have this displayed on the screen, in the
ordi nary parl ance of business persons and | awers
involved in |large real estate transactions, rights
to develop has a different neaning fromthat of a
right to purchase or an option to purchase.

The text of the nortgage confirns this
common- sense understandi ng of these two different
forms of right. |If we turn our attention back to
the projection screen, we can see that the drafters
of the nortgage purposefully used different words
to describe these different concepts. The
nort gage, unsurprisingly, uses the phrase "options
to purchase" to describe options to purchase. It
uses the different expression "rights to devel op"
to describe the rights enconpassed by the
excl usi on.

Under general principles of contract
interpretation, the drafters' use of different

words to describe the rights enconpassed by the
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exclusion is presuned to indicate an intent to
enconpass different rights.

Par agraph 23 of the nortgage further
confirms that the plain neaning of the nortgage
does not include the right or option to purchase
the Hayward Parcel in the exclusion for rights to
devel op. That paragraph, which is displayed, in
part, on the screen, provides that "Wthout first
obtaining the prior witten consent of the bank
LPA shall not exercise any right or option, under
the Tripartite Agreenent, to purchase or |ease any
property."

If, as Mondev contends, the bank had no
security interest in any such right or option, what
possi bly could be the purpose of providing the bank
with a right of advance consent? Wat busi ness of
t he banks woul d LPA' s exercise of such an option be
if, as Mondev contends, the bank had no interest in
the right?

PROFESSOR CRAWFCORD: The bank had interest

in the solvency of LPA in respect of the property
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630
it did omm. It seens to nme that argunent is
equi vocal as to the question, and | say this again
tentatively, equivocal as to the question of what
the extent of the security interest is because the
bank may not have wanted--they may have wanted to
have some control over whether LPA overreached
itself. O course, the purchase price was unclear
at that stage, and they nay have felt that it was
goi ng beyond LPA's capacity to bear. So it's
possible to construe Article 23 without reaching a
concl usi on.

MR, LEGUM Al though that premnise would be
based on the assunption that in Cctober of 1987,
there was a conmercial view of the rights under the
Tripartite Agreenent that it was not really such a
val uabl e asset.

On Monday, Mondev nmade two arguments on
the plain neaning of the provision. First, Mndev
contended that there is no right to devel op
provided in the Tripartite Agreenent. |t

contended, instead, that in fact the nortgage's
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reference to rights to develop was to certain
rights in Section 6.02 of the Tripartite Agreenent,
whi ch provided a right and option to purchase air
rights, and "such rights appurtenant thereto as are
necessary to nmake the air rights commercially

vi able."

Mondev argued that rights to devel op
referred to the rights appurtenant that | have just
menti oned. Because the reference to air rights and
to rights appurtenant thereto appear in this sanme
cl ause, Mondev argued that the rights to devel op
and the right to purchase were inextricably
i ntertw ned.

These positions cannot be reconciled with
either the text of the Tripartite Agreenment or
LPA' s own past positions.

First, the Tripartite Agreenment nakes
quite clear what sort of rights the parties had in
mnd in referring to "such rights appurtenant
thereto as are necessary to nmake the air rights

commercially viable." It is clear that those
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ri ghts cannot be considered rights to devel op

Section 1.01 of the agreenent, which is
now di spl ayed on the screen, defines the air rights
that were to be conveyed at the closing of that
agreenent. That is back in 1979 there were air
rights that were to be conveyed pursuant to the
Tripartite Agreenent at that tine.

The definition includes a description of
certain rights appurtenant thereto, which are
necessary and appropriate to ensure the conmercia
viability of the air rights. The description
refers to various rights and easenents in different
vol unes of space needed for support, nechanical
storage, utilities and other nuts-and-bolts-issues
that arise when one decides to build a | arge
building in the air without rights to the ground on
which the building will sit. These rights and
easenents, quite obviously, have nothing to do with
right to devel op, as anyone would ordinarily
understand that term Mndev's contention, based

on rights appurtenant to air rights, cannot be

632



10

11

12

13

14

15

16

17

18

19

20

21

credited.

Second, Mondev's other argunments on plain
nmeani ng cannot be reconciled with what LPA told the
Suprene Judicial Court. Before this Tribunal
Mondev has asserted that the rights to purchase and
to devel op were inextricably interconnected.

LPA took a very different position before
the Supreme Judicial Court. It asserted that, in
fact, its right to acquire the Hayward Parcel was
em nently separable fromthe question of what woul d
be devel oped on that parcel. This was, the
Tribunal will recall, the cornerstone of LPA's
argunment that it did not repudiate the contract by
failing to pursue the design review process for
future devel opnents on the site, an argunent that
the Suprenme Judicial Court accepted.

LPA specifically told the SJIC that the
right to purchase and the future devel opnent of the
site were legally distinct. In the interest of
saving time, | will not read the | anguage on the

screen, if that is all right.
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Simlarly, Mndev's position before this
Tribunal is that, "There is no right to devel op
provided in the Tripartite Agreenent." But LPA
told the Suprene Judicial Court that in its |ease
with Canpeau, it had "delegated its rights to
devel op Phase Il to Canpeau."

Now how is it that LPA could have

del egated its rights to devel op the Hayward Parce

i f, as Mondev now contends, LPA had no such rights.

I ndeed, | would recall the argunents nade
repeatedly by M. Hamilton and Sir Arthur to the
effect that it was scandal ous for the BRA to
qgquesti on whet her LPA was the designated devel oper
for the Hayward Parcel under the Tripartite
Agreenment and there could develop it.

How can you reconcile that argument with
Ms. Smutny's contention that there was no right to
devel op provided LPA in the Tripartite Agreement?

PRESI DENT STEPHEN: | thought Ms. Snutny
was nerely saying there was no express right in

those terns to devel op. The words "you have a
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right to devel op” don't appear. That was as far as
she was going, wasn't it?

PROFESSOR CRAWFORD: Moreover, it was al so
clear that LPA was going to have to get whatever
perm ssions were required to actually go ahead and
develop. So in the sense of a perfect right to
devel op, there was no perfect right to devel op
But in the context of the nobrtgage, one has to give
some meaning to the exclusion. The exclusion
specifically relates to adjacent parcels in respect
of this particular Tripartite Agreenent.

So, although it's true that there is
tension from 1'Il put that way, within the
Claimant's argunment, it's not clear that there's
i nconsi stency.

MR LEGUM Well, | will leave it to Ms.
Smutny to clarify what their position is. But if
their position is that the words "right to devel op”
nmerely don't appear in the Tripartite Agreenent,
that I would subnit doesn't get themvery far

PROFESSOR CRAWFORD: I'll raise a nore
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basic question. |Is this subm ssion associated
with, in effect, the transitional question whether
the Cl ai mant has standi ng under Chapter El even
because you say that it lost all of the rights

whi ch nmight have entitled it to be an investor

bef ore NAFTA cane into force or are you saying that
your argument is generally true over all NAFTA
clainms, irrespective of any question of
transitional problenms?

In other words, does a person cease to be
an investor if it loses the nunicipal |aw right
which constituted its investnment? 1|s that your
submi ssion or are you sinply saying that this is
yet another problemthat the C ai mant faces because
of the gist of what it conplains of took place
bef ore NAFTA entered into force?

MR. LEGUM Well, | think that because of
the timng in this particular case | don't, at
least | don't believe that | need to answer the
question, since the answer would be that they had

no rights, in any event.
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PROFESSOR CRAWFORD: I'm if | may say so,
somewhat worried about the inplications of an
argunment if it is not a transitional argunent, as
it relates to 1110. Because, by definition, if
there has been an expropriation, the investor wll
have | ost the subject of the investnent at the tine
of the expropriation. It would be self-defeating
if the word "investor" in 1116 was construed to
mean persons who still own the thing, and there you
had a cause of action based upon expropriation.

MR, LEGUM It is certainly not the United
States' position that an investor whose investnent
is expropriated by the state during the period that
NAFTA is in force cannot bring a claimfor relief.
O course, that is not our position.

Mondev' s principal contention on this
issue is that this Tribunal can | ook to the conduct
of the bank and LPA |long after the execution of the
nortgage to deternine the intent of the parties at
the tine of its execution. That conduct, Mndev

asserts, requires this Tribunal to interpret the
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nortgage in a manner inconsistent with the ordinary
nmeani ng of its terns.

Mondev, we submit, is wong on two counts
here. First, it is wong that the subsequent
conduct of the parties is relevant and, second, it
is wong that the subsequent conduct supports the
conclusion that it advocates.

The first issue is one of governing |aw.
If the real property |aw applies, consideration of
post hoc events is not permtted to construe the
nortgage. On the other hand, if Article 9 applies,
certain forns of the subsequent conduct may be
taken into account. | would just briefly like to
note the Suprene Judicial Court found here that
because the Tripartite Agreenent, as anended, was
an enforceabl e contract upon LPA' s exercise of its
option, there arose a bilateral contract for the
purchase and sale of the Hayward Parcel. This is a
classic formof real property interest, and | would
| eave this particular point now and just refer the

Tribunal to the subm ssions of the parties' experts
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on it.

Even if one accepts, however, that Article

9 of the UCC applies, Mndev's reliance on the
subsequent conduct it identifies here does not
conpel a different result. The UCC provision
relies on is Section 2.208, which is now on the
screen. That provision states that where a
contract for sale involves repeated occasions for
performance by either party, with know edge of the
nature of the performance and opportunity for
objection to it by the other, any course of
performance accepted or acquiesced in wthout

obj ection shall be relevant to deternine the
nmeani ng of the agreenent.

Now several elenents readily appear as
conditions precedent for this provision even to
apply. One is that the contract nust contenpl ate
repeat ed occasi ons for performance; the other is
that the party nust know of the performance by the
other party for it to be considered part of any

course of perfornmance.

639



10

11

12

13

14

15

16

17

18

19

20

21

640

I would refer the Tribunal to Professor
Hol t zchue' s rej oi nder opinion on Page 10, where he
makes cl ear that what you are tal king about is a
nortgage. There really isn't any opportunity for
repeated occasions for performance. It is just not
the type of agreenment that calls for that. In
fact, Mondev has not even attenpted to explain how
t he vari ous nenoranda and conversations it relies
on involve performance of the nortgage. |Its
silence on this subject, we submt, speaks vol unes.

Now, even if one were to exam ne
i ndi vidually the four subsequent acts that Mondev
relies on, it is clear that none of them
establishes a course of performance, and |'d |ike
to just go through them very quickly.

PRESI DENT STEPHEN:. Just before you do
that, | know nothing about the |egislation that we
are concerned with, but both the real estate
| egi slation and the UCC are state acts, not
federal; is that so?

MR, LEGUM  Yes, why don't | briefly--
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PRESI DENT STEPHEN: O is the UCC federal ?

MR. LEGUM The UCC is a Uniform
Commerci al Code that has been adopted by various
states- -

PRESI DENT STEPHEN: Yes, | see.

MR, LEGUM --which have principal
responsibility for property lawin the United
St at es.

PRESI DENT STEPHEN: And has no application
to real estate pleadings, using that termin its
appropriate and narrow meani ng.

MR, LEGUM Yes. There is a specific
provi sion of Article 9 of the Uniform Conmerci al
Code that says that it doesn't apply. |Its scope of
application is limted, and it does not apply to
real estate transactions.

PRESI DENT STEPHEN: And there woul d be
general agreenment that--no, | withdraw that
question. Thank you.

MR, LEGUM The reason why the parties are

referring to New York law is the nortgage contains
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a choice of |aw provision.

PRESI DENT STEPHEN: Yes, | appreciate
that. Thank you.

MR, LEGUM | amjust going to go through
these very quickly. The first itemin Mndev's
course of performance is a nmenorandum by a bank
enpl oyee nanmed Frederick Kelly to other bank
enpl oyees. It, on its face, is not a course of
performance. There is no way that LPA would have
known about this until discovery in the litigation
that it |ater conmenced agai nst the bank, and it is
nmysterious how this could reflect a course of
performance in any event. It addresses the option
granted by LPA to Canpeau, not the option under the
Tripartite Agreenent that is covered by the
mor t gage.

The next itemis a nmenmorandum by one G
Kravitz of a consultant to the bank. It is
addressed to a bank officer. It addresses
potential liabilities to the bank in taking over as

a nortgagee in possession prior to obtaining title
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to the collateral. Again, it doesn't reflect any
performance under the nortgage and cannot satisfy
the requi rement of know edge of the nature of the
performance by the other party, and there is no
reason why the consultant, in a nenp on the
potential liability of the bank, would have
menti oned the Hayward Parcel right in any event.

If we could have the next slide, please.

The third instance is a statenent nmade by
M. Ransen, Mndev's chief executive officer, to an
of ficer of the bank in October 1990. That
statement which was, in effect, that only LPA had
rights in the Hayward Parcel was before the
foreclosure, and therefore it was not inaccurate at
the tine it was said.

Finally, there is a letter fromHale &
Dorr, LPA's litigation counsel. It was addressed
to the bank, the City, and the BRA. It is dated
April 1993. This is after the nortgage had been
forecl osed and no further performance under it

could be contenplated. Obviously, this could not
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contribute to a course of performance under the
nor t gage.

In sum even if one were to consider a
course of performance to be relevant in
interpreting the nortgage, Mondev has not cone
close to establishing a course of performance that
supports its reading. There is no occasion here
for disregarding the plain terns of the nortgage.
Those terns, as we have seen, establish that the
bank's foreclosure in 1991 extinguished all of
LPA's rights under the Tripartite Agreenent,
including its rights to purchase the Hayward
Par cel .

In the end, Professor Holtzchue has it
exactly right when he concludes, at Page 17 of his
Rej oi nder opinion, as foll ows:

"It is perhaps understandable that 14
years after the nortgage was executed, the record
is devoid of reliable evidence of the parties
intent, other than the | anguage of the nortgage

itself."

644



10

11

12

13

14

15

16

17

18

19

20

21

I ndeed, that is precisely why New York | aw
views the witten expression in the instrunent as
the best evidence of the parties' intent. That
evi dence, of course, denonstrates that rights to
devel op and the right to purchase are different,
and the right to purchase and the attendant right
to sue for breach was not excluded fromthe
collateral that the bank forecl osed upon.

PROFESSOR CRAWFORD: M. Legum it's a
shame that notwithstanding its venerable age, the
Suprene Judicial Court had said, but of course if
this had been an Anerican conmpany we woul d have
uphel d the appeal, but it's a Canadi an conpany, and
so we rejected it.

I'"m sorry, whichever way, the other way
around. In other words, that there was reliable
evi dence that the Court had discrini nated agai nst
the LPA on the grounds that it was Canadi an. That
woul d, on the face of it, be a breach of NAFTA
Woul dn't you, nonethel ess, say that we couldn't

hear the claimbecause, on the interpretation of a
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nort gage deed from 1991, LPA shouldn't have been
there at all?

MR, LEGUM | wouldn't say that it would
defeat the jurisdiction of the Tribunal, but it
woul d certainly raise serious questions about the
admi ssibility of the claimbecause if LPA didn't
own the rights in question, how could a judgnment
against it, saying that it would not be granted
those rights, give rise to any conpensabl e danages?

PROFESSOR CRAWORD: | can see that there
may be a question about damage, although that
wasn't, | nean, it's not in dispute that it was
LPA, and behi nd LPA/ Mondev that was pursuing the
litigation in the Court.

MR. LEGUM There is, of course, no
di spute that LPA was the plaintiff.

For all of the reasons that | have
expl ai ned, and for those explained in the United
States' pleadings and the expert opinions of
Prof essor Holtzchue, we submit that Mndev has not

di scharged its burden of proving that LPA owns the
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rights under the Tripartite Agreenment at issue
here. |Its clains, based on those rights, are
therefore inadm ssible.

Unl ess the Tribunal has any further
questions, | will ask the President to call upon ny
col | eague, M. Clodfelter, who will begin the
United States' presentations on the nerits.

PRESI DENT STEPHEN: Thank you.

M. Clodfelter?

MR, CLODFELTER: Thank you, M. President.

W will nowturn to Mondev's allegations
Wi th respect to breaches of specific substantive
provi si ons of Chapter El even.

Mondev has al | eged breaches of three such
provisions: Article 1102, Article 1105, and Article
1110. Mndev has, of course, dropped its attenpt
to add a late claimfor breach under Article 1103.

I will begin by addressing Mondev's claim
under Article 1102. NAFTA's national treatnent
requi renent, and nore specifically Article 1102(2),

relating to the treatnment of investnents. This
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wi |l not consume a great deal of tine, given
Mondev's own hal f-hearted efforts with regard to
this national treatnent claim

The [ ack of conviction behind the claimis
evident fromthe short shrift it was given by
Claimant's in their oral presentation. Indeed, if
you were distracted even briefly at the single
nmonment where 1102 was nentioned at all, you would
have m ssed the Claimant's entire di scussion.
Mondev's Menorials hardly do nore.

I will not be that brief, however. The
cl ai m has not been withdrawn, and so we fee
conpel l ed to make a nunber of points to denpnstrate
why the claimis totally devoid of nerit.

First, let's take a | ook at the rel evant
text. As you can see on the screen, that text,
Article 1102(2), provides as foll ows:

"Each Party shall accord to investnents of
i nvestors of another Party treatnent no | ess
favorabl e than it accords in |like circunstances to

i nvestments of its own investors with respect to
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the establishment, acquisition, expansion
managenment, conduct, operation and sale or other
di sposition of investnments."

Under the facts of this case, the
provi sion can be rendered as follows, also on the
screen:

"Each Party [here, the United States]
shall accord to investnents [here, LPA] of
i nvestors [here, Mondev] of another Party [here,
Canada] treatnment no |l ess favorable than it accords
in like circunstances to investnents of its own
i nvestors [here, investnents owned by Anericans],
wWith respect to the various features of investnents
listed.”

Thus, the United States was required to
accord treatnent to LPA that was as favorable as
the treatnent it would accord to investments in
i ke circunstances of an Anerican investor. O
course, under Article 1116, which you have al ready
seen and di scussed, the | ess-favorable treatnent

that is alleged to be a breach nust also be alleged
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to have caused a | oss or damage. | al nost said
injury.

Article 1116 provides, "An investor of a
Party may subnmit to arbitration under this section
a claimthat another Party has breached an
obligation," et cetera.

And in the last lines, "And that the
i nvestor has incurred | oss or damage by reason of
or arising out of that breach."

Mondev' s clai munder 1102 can be fairly
reduced to the follow ng proposition; that because
of a single statenment allegedly nade by a forner
director of the BRA in 1987 and three statenents
made by the City's lawers at the tine of and after
the court proceedings, all allegedly showi ng anti-Canadi an
ani nus, LPA sonehow received treatnent
that caused it a loss and that violated Article
1102(2) because that treatnment was | ess favorable
than that accorded to investments in |like
ci rcunst ances owned by Anericans.

This clai mcannot withstand analysis, for
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many reasons, and |'Il restrict nyself to naking
t hree points.

First, the four allegedly biased
statenents do not relate to any treatnment that can
be the basis of a claim Therefore, they are
conpletely irrelevant. What |oss-causing treatnent
is it that LPA received that is evidenced by these
four statements to be | ess favorable or, nore
particularly, what |oss-causing treatnment is it
with respect to the establishnment, acquisition and
so on of investnents that is evidenced by these
statenments to be | ess favorable? What is the
rel evant treatnment at issue?

Wel |, the statenents thenselves are not
treatment, and Mondev does not allege that they
are, so the statenents can be excluded. The
conduct of the City and the BRA, with regard to the
proj ect, cannot be the treatnment because, as has
been shown, no treatnment prior to NAFTA can be a
vi ol ati on.

In the | ast sentence of the | ast Mondev
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pl eading on Article 1102, there was a suggestion
that the statenents related to a new category of
conduct, nanely, the conduct of the City and the
BRA "during the course of the various judicia
proceedi ngs." That is at paragraph 277 of Mondev's
Reply.

But Mondev has never nmade the litigants'
own litigation conduct a basis for this claim and
they could not do so since there is no allegation
of any loss or damage attributable to that conduct
nor woul d such conduct have anything to do with the
establishnment, acquisition and so on of LPA

That | eaves the conduct of the
Massachusetts courts, but none of the four
statements is attributable in any way to the
Massachusetts courts. |Indeed, Mndev itself makes
it very clear that none of the four statenents
relates to the treatnent accorded to LPA by those
courts.

As you can see on the screen, at paragraph

227 of its Reply, Mndev stated, "Mndev did not
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and does not attribute bias to the courts of
Massachusetts." Therefore, the four statenents are
conpletely irrelevant to any treatnent that can
give rise to an Article 1102 claim

Now t he second point | want to nmeke is
t hat Mondev has not even attenpted to denonstrate
that an investnent in |ike circunstances of a U.S.
i nvestor woul d have been treated any differently
and that therefore LPA received | ess-favorable
treatment. In fact, you will see very little
analysis of the terms of Article 1102 at all in
Mondev submi ssions.

Mondev's excuse is that it is unable to
identify any U. S.-owned investnent that received
nore favorable than LPA received because its
ci rcunstances were so unique. But this failure
alone is fatal to its claims. |If it cannot show
better treatnment with regard to a U. S. -owned
conparator, it cannot show | ess-favorabl e treatnent
to LPA

In any event, the suggestion is highly
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suspect. There are literally thousands of
litigants in Massachusetts courts every year
i ncludi ng real estate devel opers--

PRESI DENT STEPHEN:. |'m sorry. Including
what ?

MR. CLODFELTER: Real estate devel opers.

And even though it is not relevant, Mondev
has gone to great |lengths to show how nuch the
Boston real estate devel opnent busi ness was boom ng
in the 1980s, and yet it has not pointed to any
di sparate treatment with respect to a single U S. -owned
investment that litigated in U S. courts or
devel oped property in Boston, in any respect. It
is difficult to escape the conclusion that Mndev
has failed to do so because there was no such
di sparate treatnent.

Now et me turn to ny last point. Even if
the acts of the City and the BRA were relevant to
Article 1102, these four statements do not show an
anti-Canadi an aninmus in any event. References to

national origin do not, ipso facto, and I would



10

11

12

13

14

15

16

17

18

19

20

21

655
subnmit, nore than rarely indicate such aninus.
Even the suggestion of such an aninus strikes an
American as strange, given the universal preval ence
of warm feelings between the peoples of the two
countries.

Moreover, if it were, in fact, an anti-Canadi an
ani mus, one would think that its cause and
context woul d be expl ai ned, but we have no such
expl anation here.

One woul d al so expect nore than four
rat her anodyne statenments to be offered in
evi dence, but this is all the C aimant could come
up with over a period of nore than 10 years.

I ndeed, the record includes evidence that directly
contradicts the notion of an anti-Canadi an ani nus,
and that is the treatnment given to Canpeau.

Sir Arthur's response to this, when it was
rai sed by Professor Crawford on Monday, was that,
wel |, Canpeau wasn't really a Canadi an conpany
after all, it was a nultinational conpany. So,

after reading in Mondev's briefs on numerous
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occasi ons that Canpeau was Canadian, it has
apparently beconme denationalized as of Mbnday.

We have explained at great length in our
briefs why, in context, all of the statenents cited
are innocuous, and we do that at our Counter-Menorial at
Pages 63 and 67, and at our rejoinder
at Pages 53 to 54, and we're content to rely on our
briefs for that show ng.

But I would like to note that in |light of
t he weakness of this evidence, the accusations of
discrimnatory intent are serious charges. Having
made them Mndev really had a noral duty either to
support themor to withdraw the claim To do
otherwise is grossly unfair to the people involved.
There is nothing to this claim and Mndev mni ght
better have just withdrawn it and be done with it.
In the absence of such a withdrawal, we ask you to
dismiss it in the strongest ternms.

M. President, we are going to turn to our
responses to Mondev's clai munder Article 1105, and

| can begin that, but | cannot finish my opening
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presentation in the time remai ni ng before break.
am perfectly disposed to taking that break now.

PRESI DENT STEPHEN: That sounds |ike a
very sensi ble course. Thank you.

We will adjourn now for a quarter of an
hour .

[ Recess. ]

PRESI DENT STEPHEN. M. Clodfelter, you
were about to start on a new area.

MR. CLODFELTER  Yes, M. President.
Thank you.

We are going to turn now to the argunents
presented by Mndev to support its Article 1105(1)
claim CQur presentation will be divided into three
parts. First, | will begin by explaining that the
standards that apply to Mondev's clai ns, under
Article 1105(1), are those found in customary
international |law, nore specifically, the standards
that apply here are those of denial of justice.

I will also address the FTC

interpretation, and because this will be our first
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opportunity to do so, | hope | can cash in on sone
of the credit | got for being brief in my first
presentation for an indulgence in ny second
presentati on.

[ Laughter.]

MR, CLODFELTER: Then M. Pawl ak will show

why t he decision by the Massachusetts Suprene

Judi cial Court, dismissing LPA's contract clains
against the City of Boston, anply net or exceeded
the m ni mum standard of justice applicable in this
case.

Finally, then, M. Legumw |l show that,
inlitigating for 7 years its tort and unfair trade
practices clains against the BRA, in both state and
federal courts, Mndev clearly received full and
fair access to the court.

Let's begin with the standards applicable
to Mondev's Article 1105 claim | will first show
that, as has been authoritatively established in
| ast year's Free Trade Conm ssion interpretation,

Article 1105(1) sets forth no nore than the
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customary international |aw n

treatnent; second, | wll deal

ni mum st andard of

with what we find to

be Mondev's curious comments about that

interpretati

on; and, third,

wi |l show that the

only relevant set of principles applicable to

Mondev's claimare those captured under the rubric

deni al of justice.

Let's begin with the nowfaniliar text

once again.
1105 is ent

Par agraph 1,

As you can see on the screen, Article

tled, "M nimum Standard of Treatnent."

t he paragraph at

i ssue here, requires

each of the NAFTA parties to accord to the

i nvest nent s

parties, "Treatnent

of investors of the other NAFTA

i nternational law, including f

treatment and full protection

It

in accordance with

air and equitable

and security."

has now been concl usively established

just what the NAFTA parties neant by this |anguage.

The binding interpretation promul gated by the Free

Trade Conmission last July settled that question

noot i ng al

of the debate that

had gone on before,
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both in NAFTA cases and in the literature. By
operation of Article 1131(2), that interpretation
is binding on this and every Chapter Eleven
Tribunal and represents the definitive statenent of
what the parties intended fromthe source
designated by the Treaty as the ultinate and nost
authoritative source of its neaning, the parties
t henmsel ves.

By thus acting as contenpl ated by the
Treaty, the parties have clarified the obligations
that are incorporated in Article 1105(1). It would
be worthwhile to take a mnute to consider again
the main provisions of the interpretation.

As you can see on the screen, paragraph
B(1) of the interpretation confirmed what all three
NAFTA parties have consistently been telling
Chapter Eleven Tribunals all along; nanmely, that
"Article 1105(1) prescribes the customary
i nternational |aw m nimum standard of treatment of
aliens as the mnimum standard of treatment to be

afforded to investnments of investors of another
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party."

Anmong ot her things, this nmakes clear that
the reference to treatnent in accordance with
international lawis a reference to the established
body of customary |aw commonly known as the
i nternational mninum standard of treatnent.

In paragraph 2, the interpretation
confirmed that, "The concepts of fair and equitable
treatment and full protection and security do not
require treatnent in addition to or beyond that
which is required by the customary internationa
[ aw m ni num st andard of treatnent of aliens.”

In doing so, the interpretation nmakes
clear that the parties were not trying to be
creative here. The obligation of Article 1105(1)
was intentionally limted to that preexisting body
of customary international |legal obligations. The
reference to fair and equitable treatnent and ful
protection and security was, to the established
sets of principles, subsumed within the

i nternational mninum standard that are descri bed
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by those terns.

The individual words used in the phrases
"fair and equitable treatnment" and "full protection
and security" are not thensel ves expressions of
standards, but serve as |abels or reference for the
established sets of principles that supply the
content of the standards.

JUDGE SCHWEBEL: M. Clodfelter, | find
this presentation very interesting, but, in a
measure, puzzling. |Is it your understanding that
the position you are expressi ng now and that,

i ndeed, of the three governments, that Article
1105(1) relates only to customary internationa
| aw?

I have noted that repeatedly counsel for
the United States these | ast few days have referred
to customary international |aw as being the
standard. If that is, indeed, the position, what
is the point of the article? | nean, if it neans
no nmore than customary international |aw nmeans and

if, by definition, customary international lawis
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the custom whi ch, by reason of the custom binds
states, why have a provision in the Treaty that
sinply repeats what those states are bound by,
absent the provision in the Treaty?

MR, CLODFELTER: A very good questi on,
Judge Schwebel

O course, it is well known that treaties
frequently are nmerely confirmatory of preexisting
principles of customary international |aw. By
i ncorporating those customary principles in NAFTA,
a new situation was created that would not
ot herwi se exist, and that is investor-state dispute
resol uti on becane avail able for violations of those
customary rules, and that's a significant change,
obvi ously.

You are right. That is our position very
much, that the article is limted to custonary
international law, and | have a few nore things to
say about that as well, and see if naybe | can
antici pate your questions maybe in the answers and,

if not, please ask.
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Before we do, let's |ook at paragraph B(3)
of the interpretation. B(3) made clear that "A
breach of another provision of the NAFTA or of a
separate international agreenment does not establish
that there has been a breach of Article 1105(1).
Thi s paragraph reaffirns the provisions of
par agraph B(1) by making clear that Article 1105(1)
i s about obligations under customary |aw and not
conventional | aw

Thus, it is settled that the obligations
under Article 1105 are those, and only those, under
the customary international |aw mininmm standard of
treatment. This may be a di sappointnment to
i nvestors, and states have sometinmes agreed to
submit thenselves to investor-state dispute
resol uti on under broader conventional obligations.
The NAFTA parties did not so agree, and they have
limted thenselves to customary international |aw
obl i gati ons.

PROFESSOR CRAWFORD: Can you give us an

exanpl e of such a broader standard?
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MR, CLODFELTER: Well, of course, | ooking
at any BIT is a matter of interpretation, and
woul d rather not venture into, with respect to any
particul ar provision of a BIT, but a review of BIT
provi si ons on m ni mum st andards shows a w de
variety of termnology, and | think that it's
difficult to exclude the possibility that states
have not gone further than the custonary
i nternational |aw standard in those provisions.

PROFESSOR CRAWFORD: It's certainly true
that the word "m ni nunt standard of treatnent
doesn't occur in many Bl Ts. The word "m ni nuni{
doesn't occur. |ndeed, sometinmes there is no
specific reference to standards in accordance with
international law. There is sinply a reference to
general standards--

MR, CLODFELTER: Operational standards,

yes.

PROFESSOR CRAWFORD: --whatever it mmy be

MR, CLODFELTER: | guess what's rel evant

here is that the parties did not do so and have

665



10

11

12

13

14

15

16

17

18

19

20

21

made it clear that they did not do so.

On Monday, we heard Mondev's reaction to
the interpretation, and because it was the first
time, | do want to take a little nore tine in
answering the points of that reaction.

Unfortunately, Mndev's position is stil
not very clear. Sir Arthur said on Monday that
Mondev was bewi | dered at the interpretation, and he
said such things as it "needs careful scrutiny,"
and "requires care," and that it raises
"questions." But at the end of the day, he nerely
said that Mondev leaves it to the Tribunal to dea
with the issue as it sees fit and does not call for
any particular course of action at all

We can only conclude that Mndev's refusa
to take a position, after all of the conments made,
reflects a | ack of conviction, and rightly so,
since we do not believe these aspersions have any
merit whatsoever. Mondev cast three such
aspersions on the interpretation.

First, it questions the manner in which it
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was nmade; second, it questions whether or not it
is, in fact, an authorized anendnent, rather than a
proper interpretation; and, third, it questions
whether it is binding on this Tribunal. We'IlIl 1oo0k
at each of these questionings in turn.

First, Mondev inplies that the manner in
whi ch the NAFTA parties exercise their prerogatives
under Article 1131 was sonehow i nproper. | ndeed,
Sir Arthur suggested that it was done in bad faith,
| eveling once again Mndev's favorite accusation.

Sir Arthur went further, and he blaned the
United States for the interpretation as if it
arranged the interpretation for the sole purpose of
dashi ng Mondev's hopes once again, but nothing
could be further fromthe truth. The
interpretation was agreed to willfully by all three
NAFTA parties, including Mondev's own governnent.

PROFESSOR CRAWFORD: | think you don't
mean willfully.

MR, CLODFELTER: No, | nean willingly,

excuse ne.
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[ Laughter.]

MR. CLODFELTER: W /I Iful would be a
violation of 1105.

[ Laughter.]

MR, CLODFELTER: W Ilingly by all three
NAFTA parties. |Indeed, it nmust be renmenbered that
Canada and Mexico were the parties who suffered
directly fromthe msinterpretations of early
Chapter Eleven Tribunals. |ndeed, Mexico brought a
domestic court action to set aside the Metalclad
case and Canada did the sane with regard to the
S.D. Myers case.

Wth all respect, Mondev's case was not at
the forenost of any of the parties' minds when they
rendered the interpretation. It does not matter
that the interpretati on was nmade after Mndev had
made argunents on 1105 in this case. |Indeed, as
will be seen in a nmoment, there was nothing in
Mondev's Menorial, the only pleading filed by the
time of the interpretation that is addressed by the

i nterpretation.
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More inmportantly, Article 2001 of the
NAFTA, which sets forth the duties of the Free
Trade Conmi ssion and which antici pates the naking
of Article 1131 interpretations provides, as you
can see on the screen, that the Comm ssion shal
resol ve di sputes that may arise regardi ng NAFTA' s
interpretation and application. |In other words, it
is in the very circunstance when argunents have
been made and differences have appeared that the
FTC is called upon to act to resolve questions of
i nterpretation.

Finally, the argunent that investors were
shut out of the process is a canard. Chapter
El even exi sts not just because the NAFTA parties
al l oned thensel ves to be Respondents in investor-state
arbitrations brought by the investors of the
ot her parties, but because they all sought
protections for their own investors as well. The
NAFTA parties wear two hats, and they wore two hats
when the interpretation was issued.

I nvestors were very much represented in
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the FTC process by the very states that won for
them the protections of Chapter Eleven to begin
wi t h.

Finally, on this point, Sir Arthur accused
the United States of "seeing fit to try to change
the rules in md-ganme," and thereby, "once again,

di sregarding its obligation of fair and equitable
treatnment."

It seems to have been overl ooked that
Article 1131 has been a part of Chapter El even
since NAFTA was first concluded. It is itself one
of the rules of the gane, a rule designed just so
that the parties could assure that what they neant
by NAFTA's terns could be made known whenever there
were msinterpretations. The possibility of an
interpretation at any tinme is built into the very
fabric of Chapter Eleven investor-state dispute
resolution. There was no changing of the rules
m d-game. Indeed, there is nothing questionable
about the manner in which the interpretati on was

rendered at all.
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Second, Mondev questions whet her the FTC
did not act in excess of authority by rendering
what is really an anendnent. This suggestion is
absurd. Sir Arthur argued Monday that the FTC
i mproperly conflated two el enents of Article
1105(1), the title "M nimum Standard of Treatnent,"

and the term"international |aw " inplying that the
conclusion that the article is limted to custonary
international |law is sonehow erroneous, but surely
it is reasonable to describe the custonary
i nternational |aw m nimum standard of treatment in
this manner, by a conbination of title and
reference to international |aw

Regar dl ess, one nust wonder what all of
the fuss is about anyway. Mbndev itself
acknow edged the limtation of Article 1105 to
customary international lawin its reply, as Sir
Art hur quietly acknow edged Monday in his answer to
Prof essor Crawford's question. As you can see on

the screen, in paragraph 48 of its Reply, Mondev

stated, "Both parties agree that the standard of
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treatment set forth in Article 1105(1)," and then
it repeats the standard, "requires states to
provi de treatnent in accordance with principles of
custonmary international |aw

Mor eover, Mondev's own gover nnent nade
clear in its January 1st, 1994, Statenent of
| mpl ement ati on, as you can see on the screen,
"Article 1105 provides a m ni rum absol ute standard
of treatnment, based on |ongstandi ng principles of
customary international |aw "

Finally, just to round out the point,
would Iike to cite an article by M. Daniel Price,
one of the chief Anmerican negotiators of Chapter
El even in the Canada-United States Law Journal
That article is in the supplenental materials that
we di stributed.

As you can see on the screen, M. Price
made the same observation, as did Canada, "The | ast
two guarantees, those of NAFTA Articles 1105 and
1110, are really quite critical and have been the

subj ect of the nobst controversy. The first is the
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so-cal l ed international mininmmstandard. The
NAFTA, as every other investnent agreenent with
which | amfamliar, incorporates explicitly a
customary international |aw floor."

Thus, the interpretation's confirmtion of
the article's limtation to customary international
| aw standards was not an amendnent.

JUDGE SCHWEBEL: M. Clodfelter, isn't M.
Price there speaking of a floor, but is he speaking
of a ceiling as well?

MR. CLODFELTER: | believe, in context,
and | will refer you to his article, that he is,

i ndeed, speaking of a ceiling. He is speaking of
the be-all and end-all of the principles reflected
in Article 1105. There is nothing to suggest

ot herwi se.

JUDGE SCHWEBEL: Are you famliar with an
af fidavit which appears on the Internet of the
Mexi can opposite nunber of M. Price that takes a
rather different view of what was intended?

MR, CLODFELTER: Well, we are very
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famliar with the anendnment. It has been
conpl etely repudi ated by the Mexi can Governnent.
There is no record of any such--for the other
menbers' benefit, it's a 10-year-old recollection
of one of the Mexican negotiators that sonmebody
proposed the word "customary" in Article 1105,
whi ch was thereupon rejected.

No one el se shares that recollection.
There is no paper record of any such proposa
what soever, and all of the governnents have
repudi ated that conpletely, even if it were
relevant in light of the interpretation, but it's
not. It's a msrecollection, unfortunately.

PROFESSOR CRAWFORD: | think part of the
problemis the equivocation in the word "mini mum
standard."” W are tal king about a floor precisely
in the sense that this is the standard bel ow which
treatment nust not go.

O course, that was part of the debate
about national standard versus m ni mum standard

because it was said that there was no m ni mum
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standard provided the foreign investors were
treated the sane as | ocal investors, that it's
perfectly clear that 1105 is inconsistent with that
proposition, and the United States and the other
parties to NAFTA intended it to be inconsistent.
The United States has al ways taken the view that

t he mi ni mum st andard- -

JUDGE SCHWEBEL: Coul d you speak up?

PROFESSOR CRAWFORD: Sorry. The United
States has al ways taken the view that there is an
absol ute standard to be extended to foreign
i nvestment, irrespective of the treatnent of
| ocal s.

It doesn't necessarily speak to the
content of the standard which is whatever it is,
and having regard to custonmary international |aw
O course, it's not a uniformlaw. It's not a
requi renent that the standard be only the mninmm
In that sense it's a mninmm as well

JUDGE SCHWEBEL: M. Clodfelter, as you

know so wel |, there are now approaching 2,000
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bilateral investnment treaties, and very |arge
nunbers of them contain provisions very sinmlar to
those found in Article 1105(1). Wuld you say that
t he concordance of such a | arge nunmber of treaties
concl uded by such an extraordi nary variety of
states, east, west, north, south, of thenselves are
sufficient to give rise to a rule of customary
i nternational |aw

MR, CLODFELTER: Well, Judge Schwebel, of
course, that raises a nore general question of when
conventional acts can crystallize into customary
law, and it's a doubl e-edge question of course,
because if in fact they crystallize into custonary
law, there's no need for a conventional agreenent.
And the fact that there are so nany of these
agreenents suggest that parties do not feel that
they are obligated under pre-existing |aw other
than by convention. And in light of the fact that
there are such major dissents to that question
di ssents anong even the NAFTA parties, it's

difficult to say that in fact all those disparate

676



10

11

12

13

14

15

16

17

18

19

20

21

provi sions, and they are quite varied in their
statements, similar, but they're quite varied
nonet hel ess, can amount to new principl es of
custonmary international |aw

We'lIl have the await devel opnents in state
practice in that respect.

PROFESSOR CRAWFORD: And per haps an
arbitral practice.

MR. CLODFELTER: Which is based on state
practice of course.

We think that this evidence shows that the
interpretation's confirmation or the article's
limtation to customary standards was not an
amendment .

Now, the second reason for questioning
whet her the interpretation was an amendnent, was
that in Sir Arthur's words, it, quote, "states that
the fairness and protection requirenents are
subsunmed within the reference to customary
international law." Sir Arthur said that by doing

so, the FTC, quote, "said that they may be
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di sregarded since they add nothing." Again, we ask
what is all the concern about? Mondev itself has
made the very sanme point that was nade by the FTC.
As you can see on the screen, in paragraph 146 of
its Menorial, Mondev stated, quote, "On its plain
terms Article 1105(1) requires states provide
treatnment in accordance with international |aw.
Fair and equitable treatnment and full protection
and security are exanples of the content of such
law." It is difficult to see how Mondev can now
fault the FTC for saying pretty much the sane

t hi ng.

Sir Arthur's third reason for questioning
whet her the interpretation was an anendnent rel ates
to paragraph B(3). The effect of that paragraph is
that in Sir Arthur's words again, quote, "An
article which requires treatnent in accordance with
international law is now said not to cover
treatment in violation of a treaty," sonething that
Sir Arthur found was truly astounding. But of

course this paragraph nerely reflects the article's
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l[imtation to customary international |aw
obl i gati ons.

Moreover, it's inpossible to square any
other interpretation with the jurisdictiona
limtations of Chapter Eleven's investor state
di spute resol ution provisions. As you can see on
the screen once again, Article 1116(1), which is
identical in this respect to Article 1117(1),
provi des that an investor of a Party may subnit to
arbitration under this section a claimthat another
Party has breached an obligation under Section A
that is Section A of Chapter Eleven, or Article
1503(2) or Article 1502(3)(a). Nowthis is a
carefully spelled out and fairly narrow |ist of
obligations that may be the subject of investor
state arbitration under Chapter Eleven. Clearly
t hough there are many other provisions in the NAFTA
that constitute international |aw between the
parties. And the NAFTA parties were well aware
that there were other provisions in other treaties

that constituted international |aw for them
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Take a | ook at Article 103, which is on
the screen, and which is entitled "Relation to
Ot her Agreenents." Article 103 notes and reaffirns
the parties existing obligations under the GATT and
guote, "other agreements to which such parties are
party." But the NAFTA parties decided not to all ow
any of those provisions to be subject to investor
state arbitration. Reading Article 1105(1)'s
reference to international |aw as incorporating
such conventional obligations would obviously be
conpletely inconsistent with the unm st akabl e
intent of the parties plainly expressed in Articles
1116(1) and 1117(1). Thus the interpretation did
not amend the article nmerely by confirm ng that it
excl udes conventional obligations.

In short, the FTC did not add words or
elimnate words fromArticle 1105. It did not
anend. It gave an interpretation

Now, the third of the aspersions cast upon
the interpretation was to questi on whether or not

it is binding on existing tribunals |ike this one.
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Sir Arthur did not el aborate on his concern to any
degree, so perhaps it is enough of a reply nerely
to note the | anguage of Article 1131 itself. As
reflected on the screen, Article 1131(2) states,
quote, "An interpretation by the Commi ssion of a
provi sion of this agreenent shall be binding on a
Tri bunal established under this section." As a
Tri bunal established under Section B of Chapter

El even of NAFTA, this Tribunal is clearly bound by

the interpretation.

| referred earlier to Sir Arthur's coment

that Mondev was bewi |l dered by the interpretation
For our part, we are bewildered as well. W're
bewi | dered by the aspersi ons Mondev has cast upon
it, and we're just as bew | dered by Mndev's
decision to | eave to the Tribunal the task of
dealing with it without any particular action
havi ng been requested. There is no action to take
except of course to honor the interpretation as

bi ndi ng.

Now, the third thing I want to do this
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afternoon is to talk a little bit about the content
of the international |aw m ni mum standard of
treatment as it applies in this case.

To begin with, as Professor Brownl ee has
noted, under the international m ninmum standard of
treatment, quote, "There is no single standard, but
different standards relating to different
situations." This is a page 531 of his "Principles
of Public International Law," which apparently did
not make its way into our supplenental materials
that we will provide. |In other words, the
i nternational mininumstandard is an unbrella
concept, incorporating sets of rules to have over
the centuries crystallized into custonary
international law in specific context. Mndev's
duty in attenpting to establish a violation of
Article 1105 is to denonstrate that the rel evant
conduct at issue violates established rules that
relate to that particular conduct.

There is sonme conmon ground between the

parties. First, we concur that the standard
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adopted in Article 1105 was that as it existed in
1994, the international mninum standard of
treatment, as it had developed to that tine. W
al so agreed, like all customary international |aw,
the international mninum standard has evol ved and
can evolve. Finally--and we are surprised to hear
that Sir Arthur could believe otherw se--we agree
that the sets of standards which make up the
i nternational |aw m nimum standard, including
principles of full protection and security, apply
to investnents.

These points, however, only begin the
inquiry. They don't answer the question of which
particul ar standards are applicable. But here too
there is an additional area of conmon ground.
Mondev's clains raise the question of whether the
system of justice provided to LPA by United States
accorded with the standards of justice required by
international law. The relevant rules of customary
i nternational |aw applicable here therefore, are

those that address the treatment of aliens by the
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courts of the host state.

general |y grouped under the heading "denia

justice."

I ndeed Mondev does not dispute that denia

The rules that are

of

of justice rules are relevant standards under the

custonmary internationa

| aw m ni mum st andard of

treatment. | refer you to paragraph 61 and 101 of

Mondev' s reply.

part

Beyond this point, however, the two sides

conpany. On Monday we heard Sir Arthur

attenpt to establish that Article 1105 incorporates

a subjective standard under which arbitrators could

hol d sovereign states to have viol ated

international |egal obligations nerely because

those arbitrators subjectively felt that the

conduct at issue was unfair or unjust. He

call ed

this test the snell test. He said that, quote, "If

it doesn't pass the snell test, it doesn't

NAFTA test." What Mondev has failed to do,

however, is to denobnstrate that such a subj

t est

is part of the customary internationa

pass the

ective

| aw
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m ni mum st andard, which is what Article 1105 sets

forth,

ways.

and he has failed to do so in a nunber

First, Sir Arthur based his attenpt

of

in

part on what he said was the need to interpret the

wor ds

in the phrases "fair and equitable treatnent"

and "full protection and security", according

their

to

ordi nary neaning. But of course the FTC

interpretation nakes clear that these phrases are

nmerely references to known sets of principles that

make up the internationa

treat ment.

not thensel ves an i ndependent source for

| aw m ni mum st andard of

Thus the words used in the phrases are

interpretation and deci sion maki ng outside of that

cont ext .

PROFESSOR CRAWFORD

M. Clodfelter,

have to say my inpression--and pl ease correct

' m wrong- - but

-wel |,

find the phrase "fair

"ful

let's say pre-1939. You woul dn't

protection and security"

and equitable treatnment"

in the cases.

me if

or

You

685
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woul d find other formulas. Those fornulas are very
common in BITs, and it may well be that in that
sense there has been an infiltration of a nore
el aborat e standard established through the practice
of entry into these agreenents over about 50 years.
But 1'Il be very interested if you could point ne
to deci sions say of the Mexican Tribunals of the
'30s in which those phrases are used.

You don't have to take that on now

MR, CLODFELTER: Very kind. Yes, |'m not
prepared, obviously, to give a history of the term
but it is not a termof ancient vintage, clearly.
There's no issue there, and we will | ook and see if
we can delve into the origins of it.

But the debate is the relationship between
the term"fair and equitable treatnment" and the
m ni mum st andard of treatnment under customary | aw,

and | was going to point out that Professor

686

Vasci annie, in the article cited by the Claimnt--and this

is at their Legal Appendix 38, pages 103

to 105--1lays out two approaches. One is the plain
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nmeani ng approach advanced by Sir Arthur. The other
is that approach that equates the fair and
equitable treatnment standard with the internationa
 aw m ni nrum st andard. And of course the FTC
interpretation nmade clear that Article 1105 adopts
this second approach. So there are two approaches
out there. One calls for interpretation of the
words in those phrases, and one says it's a
reference to established bodies of law only. So
the two are contrasted, that advocated by Sir
Art hur on Monday is opposite to the one which the
interpretation nakes clear is reflected in Article
1105.

Second, the attenpt to lift random phrases
froma m xed assortnent of cases fails to
di stingui sh what was rel evant from what was not,
and what rules pertain to what situation. And a
nunber of cases were di scussed on Monday. |'m not
going to spend a lot of tine talking about them
but et me just nmake a few comments.

The Chattin case was denial of justice
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case that was cited by Sir Arthur. And that case
actually sets a very high threshold under custonary
international law for a violation. The Anto-Asia
case applied the stringent Chattin test as well as
tests cited in other cases including the stringent
and objective | anguage of the ELSI case to a
procedural denial of justice claim It is
difficult to see how either of these cases supports
Mondev' s subjective test. Most of the other cases
cited were not addressing customary internationa
| aw standards at all. The ELSI case of course
itself actually interpreted the neaning of the term
"arbitrary" as it was used in the treaty at issue.
It did not set up a custonmary |aw obligation of
non-arbitrariness. It should be noted though again
that in interpreting that conventional term it set
a very high threshold for the violation.

PROFESSOR CRAWFORD: | think it would be
fair to say that the term"arbitrary" or ternms |ike
arbitrary were very nuch used in the cases of the

"30s in the m xed tribunals where the standard was
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comng fromcustomary international |aw. So
although it's true that ELSI was concerned with a
treaty provision, the notion of arbitrariness--

MR, CLODFELTER: W woul d have thought
that nore of those cases, if so, would have been
cited. The Maffezini case, a nodern case, was
cited. But it suffers the same defect as ELSI. It
was an issue of conpliance with rather unusua
provi si ons of the Spain-Argentine BIT, not the
customary international |aw standard. Mndev's
reliance on various of the NAFTA Chapter El even
cases is equally unavailing. Al were decided
before the FTC interpretation. The S.D. Myers and
Met al cl ad cases did not cite any custonary
international law authority in holding that
vi ol ati ons of other NAFTA provisions ambunted to a
violation of Article 1105(1), and thus neither case
was deci ded on the basis of a violation of a
customary international |aw rule.

And finally on the cases, Mndev's

reliance on the Pope & Tal bot case is particularly



10

11

12

13

14

15

16

17

18

19

20

21

puzzling, since that case contradicts the whole
notion that there is in customary international |aw
a subjective standard of fairness or protection.
The Pope Tribunal, you'll recall, held that Article
1105(1) incorporated certain undefined subjective
fairness elenents they called it, but did so only
because it rejected the other notion that Article
1105 set forth customary | aw standards at all
Instead the Pope Tribunal held that the terns "fair
and equitable treatment” and "full protection and
security" were additive to customary internationa
law. But in light of the FTC interpretation, it
can no | onger contended that Article 1105
establishes obligations that exceed those of the
custonmary standard. Therefore, the so-called
fairness el enents, which Mondev argues include the
duty of full protection and security, and which is
very much like Sir Arthur's subjective test, exists
only if Article 1105 could be read as not limted
to customary international |aw, but because we know

that it is so linmted, no such subjective elenents
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apply.

Sir Arthur also cited--

PROFESSOR CRAWFORD: M. Clodfelter
you' re using the phrase "subjective" which al ways
gives nme the creeps because it is set against sone
hypot heti cal objective standard, the existence of
whi ch has to be postulated. At sone |evel
arbitrators have to nake decisions, and the
deci sions are obviously nade in the mnds of the
arbitrators acting, one assunes, fairly and in good
faith by reference to the tradition of those sorts
of cases, so that there is at sonme |level an
i nevitabl e el ement of subjectivity because there is
in any human judgnents. Obviously, the judgnents
are to sone extent fact dependent. |If by
"subj ective" you nmean the arbitrators can decide
for thenmsel ves what is fair or equitable in the
best of all possible worlds, then | have to agree
with you entirely that's not what the standard
nmeans, that the--

MR. CLODFELTER: Sir, the snell violation.
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PRESI DENT STEPHEN: The word "subjective"--well

snell. Snell is the words of an advocate

pl eadi ng a case of course. But at sone |evel you
just have to nake a decision, and the decision is
going to depend to a significant extent on the
facts of the particular case which vary inmensely,
as you' ve already pointed out.

MR. CLODFELTER OF course, we cannot
contest the notion that subjective judgnent has to
be brought to bear, but the question is, what is
the judgnent? What is the conparator? |Is it
conduct versus one's own intuitive feeling of
what's just and fair, or is it conduct versus a
judgment of sonme objective standard, a judgnment of
a reasonabl e person's perception, or a judgnent of
a general conscience that can be shocked, for
exanple. So there's a difference. And nmaybe not
al ways clear, and maybe there is even some overl ap
but we can't exclude the idea of personal judgnent.
And we're not arguing that 1105 does. But a

conparator is necessary to nmeke it objective, and
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the plain neaning approach clearly calls for
subj ective judgnent.

PRESI DENT STEPHEN: One of the curious
concepts is the reasonabl e man wal ks around the
street within his nind these very concepts. Wo is
this reasonable man that has entered into these
abstruse topics?

MR. CLODFELTER: The questions are
approachi ng phil osophy of |aw nore and nore.

PRESI DENT STEPHEN: Yes.

MR. CLODFELTER: These are very, very big
questions, of course, and this is a question that
approaches--that faces every donestic | egal system
as well, but they have all worked it out fairly
well, and there is a difference. W all make a
judgment--we all nake perceptions about how ot her
peopl e in general make perceptions, and that's kind
of what | think is nmeant by a reasonabl e nman
standard. And that perception can be very
different fromwhat our own references would be

our own intuitions.
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JUDGE SCHWEBEL: M. Clodfelter, as you
know better than I, the United States is a party to
a number of bilateral investment treaties and
treaties of friendship, conrerce and navigation,
some of which at least | believe contain phrases
like the entitlenment of nationals of each party in
the territory of the other to fair and equitable
treatment and full protection and security. Is it
the position of the United States in respect of
such treaties that those provisions afford American
nati onal s nothing nore than the m ni num standard of
i nternational |aw?

MR, CLODFELTER: I'mafraid |'mgoing to
have to di sappoi nt, because we're not prepared to
state a definitive position on that here, and
fortunately, you don't have to decide that because
there's no doubt with regard to the provision at
issue in this case.

PROFESSOR CRAWFORD: Coul d you say
sonet hi ng about the--what | call the margin of

appreci ati on problen? Sonme of the earlier cases--|
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can't renmenber which one it is now, actually
expressly uses the phrase "margin of appreciation."”
It's a termwhich has been used very nuch by the
human rights courts and has been controversial when
used by them but is there any room for margin of
appreciation argunment in the application of the
1105 standard or is that an unnecessary intrusion
from anot her body of |aw?

MR, CLODFELTER: | think nmore frequently
you woul d encounter a simlar, a sister concept
perhaps in cases dealing with the m ni num standard,
and that's the concept of deference, the notion
that a state will not be--will not be presuned to
have bad notives or intent or have acted
wrongfully. It takes proof. It takes a showing in
accordance with the respect that sovereign entities
deserve. And to that extent there clearly is a
mar gi n of appreciation for the acts of states. |
think we've cited sonme of the cases which in the
same text tal k about objective standards for fair

and equitable treatnment and the need to accord
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deference to states for their actions.

JUDGE SCHWEBEL: M. Clodfelter, is there
any jurisprudence of the Iran-U.S. Clains Tribuna
interpreting phrases of the Treaty of Amity between
the United States and the Iranian Government with
respect to the standards we have here of fair and
equitable treatment and full protection and
security. Do you know that?

MR, CLODFELTER: As you know, Judge
Schwebel, the (?) Accords have a governing | aw
cl ause which has interesting standards of its own
there, and those have been applied, and the
gquestion of the applicability of the Treaty of
Amity has arisen nostly in connection with
standards of expropriation. And on that question
the Tribunal has unequivocally held that the
standard states that of customary internationa
law, so allowing themto avoid a nunber of
questions like the validity of the Treaty and so
on. Whether or not they have interpreted questions

nore precisely |ike the one you posed, if you'l
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give us the evening to check, we'll be happy to
| ook.

Let me quickly run through the secondary
sources that were cited. One is Professor
Vasci annie and his article was quoted in support of
a notion of a subjective standard or plain neaning
approach, but | think if you look at the excerpt
quoted, you'll see that he was sinply
characterizing that approach, not adopting it as an
interpretation of customary international |aw at
all. And in fact, Professor Vasciannie article
actual ly underm nes the reliance upon Professor
Mann, whose views are well known to push the
envel ope on this question | think. But as
Prof essor Vasci anni e points out at page 142 of his
article, the plain nmeaning concept of fair and
equi table, quote, "goes far beyond the m ni num
standard, " unquote. And in allowi ng an inquiry
into whether, quote, "in all of the circunstances
the conduct at issue is fair and equitable or

unfair and inequitable," the kind of intuitive or
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subj ective judgnment that we think is being proposed
by Mondev.

But we know that goes far beyond the
m ni num st andard, and we know that 1105 is the
m ni num st andar d.

Finally, and I won't belabor this, but Sir
Arthur's reference to the commentary to Article 1
of the OECD Draft Convention m ght be confusing.
We defended the sin of conflation earlier, but
this--with a bit of conflation, which was kind of
confusing, and we suggest that you look closely if
you find the OECD draft convention particularly
relevant. All that OECD conmentary says with
regard to fair and equitable treatnent is that it
reflects a customary international |aw standard.
The actual operational standard quoted yesterday
was with regard to an entirely separate concept
relating to the proposed conventional standard of
interference resulting fromunreasonabl e nmeasures.
And the standard that was read was the term under

"unreasonabl e neasures" and not full protection and
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security and not fair and equitable treatnent.

Let me cl ose by saying that undefined
subj ective fairness elenents do not form any part
of the customary international |aw obligations
undertaken by the parties in 1105. Mndev has
failed to establish that such a subjective standard
exi sts. The only relevant standard that it has
identified is the set of rules generally grouped
under the headi ng of denial of justice. However,
it is our position that neither the SIJC s dism ssa
of LPA's contract clains, nor the dismssal of
Mondev's tort and unfair trade practices claimby
the Massachusetts courts constitutes a denial of
justice under that standard.

And if there are no nore questions, |
would like to turn the floor over to M. Paw ak,
who will address the dismissal of Mndev's contract
clai ms under that standard.

PRESI DENT STEPHEN: Thank you, M.
Clodfelter.

M. Paw ak.
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MR, PAW.AK: Thank you. Good afternoon,
M. President, Menmbers of the Tribunal

PRESI DENT STEPHEN:. Per haps before we go
any further, what is your assessnent of tine
factors, just thinking of what's going to happen
t onor r ow

MR, LEGUM My understanding is that M.
Pawl ak's presentation, depending on the quantity of
qgquestions, should be about 40 nminutes, and we're
about 35 minutes away from -

PRESI DENT STEPHEN: Well, that |ooks as if
we mght finish it, stop tonight with M. Paw ak.
Then?

MR. LEGUM And then tonorrow | think that
we should be fine to begin at 10 o'clock. It's
conceivable we might go a little bit over 1
o' clock, but I think we're in good shape. And of
course we don't want to di scourage questions in any
way.

PRESI DENT STEPHEN: Thank you. M.

Pawl ak.
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MR, PAWLAK: Thank you, M. President.

As M. Clodfelter has nmentioned, | wll
di scuss Mondev's cl ains of denial of justice under
Article 1105. M presentation will be divided into
two parts. First | will address the denial of
justice standards applicable here. Next, | wll
review the SJC decision, rejecting LPA"s contract
clains, and denpnstrate that Mondev's
characterization of that decision as a denial of
justice is entirely without nerit.

As the United States set out in its
Counter-Menorial, and that is at page 43, there are
two types of denial of justice clains. There are
clainms of procedural denial of justice and clains
of substantive denial of justice. A court's
actions may constitute a procedural denial of
justice when, for exanple, an alien is wongly
deni ed access to a Tribunal or a Tribunal acts in
such a dilatory fashion that no justice is
forthcoming. A court's actions may constitute a

substantive denial of justice when a court renders
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a decision that is so manifestly unjust as to
violate the mni mum standard of treatment required
under international |aw.

Under established principles of customary
international law, an international challenge to a
deci sion by a nmunici pal system of justice nmay be
uphel d only upon a showi ng of a manifestly unjust
deci sion, a decision so outrageous and unjust that
a presunption of bad faith arises. |In other words,
t he deci sion nmust be so obviously wong and unj ust
that no court could honestly have arrived at the
conclusion. By contrast, nere judicial error on
the part of the national court cannot serve as the
basis for an international claim What is required
is mani fest injustice or gross unfairness, flagrant
and i nexcusabl e violation or pal pable violation in
whi ch bad faith, not just nmere judicial error,
seenms to be at the heart of the matter

Thus, contrary to Mondev's approach to the
i ssues, this Tribunal is not a court of appeal or

the Supreme Court of North America. The issue in

702



10

11

12

13

14

15

16

17

18

19

20

21

703
this forumis not, as Mondev suggests, whether
there was a m sapplication of municipal law. The
i ssue is whether there was a manifest failure of
the system of justice provided to Mondev, such that
the United States can be said to have failed to
provide a mininmally adequate system of justice as
requi red by custonmary international |aw

Let's consider four cases relied upon by
Mondev in its witten subnissions and again
yesterday. Contrary to Sir Arthur's suggestion
that extrene circunstances are not required for a
finding of denial of justice, these cases identify
the types of extrene circunstances that Mondev
contends are required to establish a claim of
deni al of justice. According to Mndev, a denia
of justice may be found--and | refer you to the
screen, and this is fromthe Martini case, "where
the defects in a decision caused the inference of
bad faith on the part of the judges," or according
to Mondev again, fromthe Ri hani case, "where the

deci sion of the court was |acking in good faith."
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O "When a Tribunal, which is always npst rel uctant
to interfere, determ nes the evidence is so far
fromproving the case, that the decision nust be
characterized as so unfair as to amount to a denia
of justice."

And lastly, and this is Mndev at reply,
par agraph 106, quoting fromthe Jal apa case, "Wen
t he conduct conpl ai ned of to the nunicipal court
i ndi sputably constituted an arbitrary and
confiscatory breach, and the nunicipal court had
wi t hhel d deci sion for several years beyond the tine
permtted under |aw."

As these cases, which again were cited by
Mondev, reflect, procedural or substantive denials
of justice may be found only in extrene
ci rcunst ances such as inexcusable delay or bad
faith. As Judge Tanaka of the International Court
of Justice explained in the Barcel ona Traction
case, again | refer you to the screen, "It is an
extrenely serious matter to nake a charge of denia

of justice vis-a-vis a state. It involves not only
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the inmputation of a |ower international standard to
the judiciary of the state concerned, but a nora
condemmation of that judiciary. As a result, the
all egation of a denial of justice is considered to
be a grave charge which states are not inclined to
make if some other forrmulation is possible."

As | will explain, there is no basis for
such a grave charge against the Suprene Judicia
Court of Massachusetts, as we have heard, one of
the nost respected and perhaps the ol dest appellate
court in the western heni sphere, and particularly
not so in that court's issuance of an unrenmarkable
and unani nous deci si on applying a decades-old rule
of contract law. There are no such extrene
circumstances identified in the record here. 1In
fact, as the Tribunal already has heard, the SJC s
decision at issue here was routine. Mondev's claim
of denial of justice is entirely unwarranted.

I now will begin with the--

PRESI DENT STEPHEN: Can | just conme back

to what you said about the grave step that we would
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be taking. It's a step that's taken daily by the
medi a, of course. It's a step that's taken weekly
by politicians, taking decisions of the court and
say, "This shows obvious bias." |Is there sone
particular restraint that arbitrators shoul d adhere
to as distinct fromthose other groups that |'ve
referred to?

MR, PAWLAK: | think anmong the restraints
that the arbitrators should adhere to are the
customary international |aw obligations that M.
Clodfelter has el aborated on, and in addition to
that, the case |aw that we have seen establishes
the types of circunstances which are required
before a denial of justice charge can be sustained.
Mondev has not denonstrated that anything other
than the extrene cases of the type that |'ve just
referred to for you, are the types of case which
woul d warrant such a charge.

PRESI DENT STEPHEN: Yes.

MR, PAWLAK: | will now proceed with the

second part of ny presentation. This part of ny
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presentation will focus on the SJC s rejection of
LPA's contract claim which Mondev characterizes as
a denial of justice.

Mondev' s cl ai mof denial of justice
centers on the followi ng two aspects of the SJC s
deci sion. One, Mndev conplains that the SJC
appl i ed what Mondev contends is a newrule to the
LPA case. Two, Mondev conplains that the SJC
vi ol ated Massachusetts procedural rules when it
found that LPA failed to prove a repudiation on the
part of the City. According to Mondev, the SJC
i nstead shoul d have allowed a jury to consider the
issue on remand. As | wll denopbnstrate, taking
each of these two conplaints in turn, Mondev's
contentions have no basis in fact, and cannot
establish a violation of international law in any
event .

Let's consider Mndev's first contention,
that is, that the SJC applied a newrule to LPA' s
case. Yesterday in response to a question from

Pr of essor Crawford, counsel for Mondev stated that,
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quote, "The SJC did apply a new rule of |aw
Al t hough Ms. Smutny acknow edged that that is not
enough for an 1105 breach, | will dispel the notion
that the SJC announced a new rule of lawin the LPA
case. As | will now denbnstrate, Mndev's

assertion sinply has no basis in fact.

As we've heard, there's no dispute anong
the parties regarding the applicable rule of
Massachusetts contract |aw. |ndeed, as Professor
Crawford noted yesterday, that applicable rule is
the sane that is followed in England. As we see on
the projection screen, the rule requires, "Wen
performance under a contract is concurrent, one
Party cannot put the other in default unless he is
ready, able and willing to perform and has
mani fested this by some offer of performance.”

At page 520 of its opinion, the SJC stated
the rule as follows: "To place a seller in
default, a buyer must nmanifest that he is ready,
able and willing to performby setting a tinme and

pl ace for passing papers, or meking sone other
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concrete offer of perfornmance."

PROFESSOR CRAWFORD: My under st andi ng of
the conplaint on this head--and | heard Claimant's
argunment the sanme way you did. They said that the
enunci ation of a new rule nay not, per se, be a
breach of 1105, but nonethel ess the new rul e they
were concerned about was not the Leigh v. Rule
rule, but the square corners rule as it applied to
government contracts. They were saying that under
the | aw of Massachusetts the governnent is subject
to the same contractual liability as anyone el se,
and that that was in effect an inposition of a
hei ght ened standard of proof in respect of the
Cl ai mant agai nst the governnment in a contract, and
not so nmuch this rule as the other rule.

MR, PAWLAK: Right. | believe that we
plan to address that a bit |ater

PROFESSOR CRAWFORD: Okay, fine.

MR, PAWLAK: But | can direct you to
positions taken in the witten subm ssions,

denonstrating that that's not the case, and al so
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the SJC decision on its face makes it clear that
there was not any standard i nposed on account of
the contracting party was a government entity.

But | will continue and denonstrate the
absence of foundation to the notion that this rule
is new, which is an assertion that | understand
Mondev has maintained in its pleadings, and | think
may still at this point.

| refer again to the Leigh v. Rule rule up
on the screen, and | note that it is this |anguage
fromthe SJC decision upon which Mondev bases its
conplaint that the SJC pronounced a new rule. And
granted, there may be other new rul es that Mondev
has now i dentified.

MR, PAW.AK: However, the very same words
that you now see reflected on the screen are found
in the SIC s 1957 decision in LeBlanc v. Mll oy.

As reflected on the projection screen, there, the
Court found that one party to the contract had
pl aced the other in breach by designating the place

for the performance of the agreement and the
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passi ng of the papers necessary to conplete the
transacti on.

In fact, in a 1991 decision, the Appeals
Court of Massachusetts, citing the sanme cases as
those relied upon by the SIC in the LPA case,
stated the supposed new rule in the same words that
the SJC later used in its 1998 decision. Again, |
call your attention to the projection screen. The
1991 decision of the Court of Appeals reads, "To
pl ace the seller in default, the buyer was
requi red, before the deadline for performance, to
mani fest that he was ready, able, and willing to
performby setting a tinme and place for passing
papers or meking sone other concrete offer of
per formance. "

It is not a coincidence that the 1991
Appeal s Court decision and that of the SJC in LPA's
case describe the rule in exactly the same way.
Rather, it is because the sane rule, established by
a series of decisions fromthe 1950s and 1960s,

cited by both courts, had been in place in
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Massachusetts | aw for decades.

Thus, as we see, for at |east the |ast
several decades it has been clear, to maintain a
breach of contract claim a party is required to
show that it is ready--we are now clear that for
the | ast several decades in Massachusetts, to
mai ntain a breach of contract claim a party is
required to show, one, that it is ready, able, and
willing to perform and, two, that it has
mani f ested sone offer of performance.

The only new aspect of the SJC s decision
was the application of this decade's old rule to
the facts of the LPA case. As Judge Kass pointed
out in his Rejoinder opinion, and this on Page 3,
“"Mondev's theory that the SJC propounded a new rul e
in the Lafayette Place case would have as a
consequence that any application of an accepted
principle of lawto a particul arized set of facts
constitutes a new rule."

As Judge Kass pointed out, that is not the

way conmon |aw jurisprudence works. |ndeed, the
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essence of the judicial task in any systemis the
application of the law to the facts of the case.

As we have heard from M. Legum the SJC
applied the law in the LPA case and found that
because LPA had failed to invoke the arbitration
mechanismto fix the contract's terns, LPA failed
to nmeet the first prong of the rule. |In other
words, LPA was not, as a matter of |aw, ready,
willing and able to perform As a result, LPA
could not maintain its claimof breach against the
City.

Consi dering the second prong of the rule,
the SJC found that LPA had not nmanifested any
intention to perform Upon full review of the
record, the SJC determined that the best evidence
of an attenpt to tender was the Decenber 1988
letter to the mayor of Boston, sent just two weeks
prior to the expiration of LPA s rights under the
Option Section of the Tripartite Agreenent. That
letter was determned to be an enpty gesture that

the City could not possibly have acted upon in a
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timely manner.

Having failed to tender, LPA, therefore,
failed to satisfy the rule's second prong. The SJC
rightly determ ned that LPA was not in a position
to maintain a claimthat the City breached the
contract.

Massachusetts precedent confirns that the
SJC s application of the lawto the facts in LPA's
case was emnently reasonable and just. Consider
for exanmple, the SJC s 1969 decision in Mayer v.
Boston Metropolitan Airport. The Mayer case
i nvol ved an option to acquire |and adjacent to an
airport. The size of the parcel to be conveyed was
subject to certain exclusions to be set by the
seller.

In Mayer, in contrast to LPA, the parties
actually net at the Registry of Deeds, and the
buyers tendered paynent for the |land that the
buyers clained they were entitled to buy. However,
the SJC found that this attenpt to tender was not

sufficient to put the seller in default. According
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to the SJC, despite the buyers' offer of paynent,
t he buyers had not established, at the closing,
that they were ready and willing to accept |ess
than all of the land that was described in the
option. Therefore, the buyers had not established
that they were prepared to perform

It is clear that LPA did far less in this
case. LPA failed to invoke the arbitration
mechani sm and thereby failed to fix the unresol ved
terms of the contract. Moreover, the SJC found
that LPA made no effort to tender; that is, LPA
made no of fer of paynment, no statenents of the | and
it clained it was entitled to buy, nor the price to
be paid for it. In fact, LPA did not argue before
the SJC that it had tendered, and for that
proposition | refer you to the SJC decision at Page
520.

PRESI DENT STEPHEN:. When you speak of LPA,
of course, it would have been its successor that
woul d be doing that, wouldn't it?

MR. PAW.AK: Correct, but the SJC did
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poi nt out, before review ng the Canpeau letter that
| referred to, that LPA had not tendered nor did
LPA argue that it had tendered.

Thus, the SJC was correct to apply the
decade's old rule of Leigh v. Rule and deny LPA's
breach of contract claim |In doing so, the SJC
vi ol ated no principle of customary internationa
law. Common | aw courts devel oped principles of |aw
t hrough increnmental decisions. That the
interpretation of the | aw adopted in such decisions
applies to the parties before it does not give rise
to a violation of international |aw

Mondev' s counsel acknow edged as much
yesterday in stating courts, especially in common
law jurisdiction, apply new rules and, "W have
judicially developed aw. That is not an 1105
breach."

Thus, Mndev cannot maintain a claimthat
the SIC s application of law to the facts of the
LPA case constitutes a retroactive application of

| aw or that such application constitutes a
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viol ati on of international |aw

In fact, even if the SJC decision had
announced a new rule of law-and it did not--the
application of a new rule of law or even the wong
rule of lawis, at best, near judicial error. It
woul d not constitute so grave an error as to render
the decision manifestly unjust. Therefore,
Mondev's new | aw contenti on under Article 1105
shoul d be rejected inits entirety.

Now | will focus on Mondev's second
conplaint; nanmely, that the SJC shoul d have
remanded to a jury the question of whether the city
repudi ated its contract with LPA

Repudi ati on may occur when one party to a
contract renounces, by words or deeds directed to
the other party to the contract, its obligations
under the country. A repudiation is an outright
refusal to conply with the contract's terms and
notification of as nuch to the other contracting
party.

It bears enphasis that LPA never suggested
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to the SJC that the City repudiated the contract to
sell the Hayward Parcel. | think M. Legum has
gone into that in sone detail in his discussion of
the facts. LPA had a full opportunity to argue
that it was excused as a result of repudiation, but
as Judge Kass points out at Page 6 of his Rejoinder
opi nion, and | quote, "LPA did not press for a jury
i nstruction on repudiation. That issue was not
part of the case as LPA had framed it at the state
| evel, either at trial or on appeal." Rather, and
again as M. Legum explained, it was the City that
had argued LPA had repudi ated the contract.

In responding to the City's argunent that
LPA had repudi ated, LPA provided the standard for
determnm ni ng whether or not a repudiation has been
establi shed under Massachusetts |aw. LPA advised
the SJC that only a definitive and unequi voca
mani festati on of intention not to render
performance coul d establish a repudiation.

As | will show, viewed in |light of that

standard LPA' s standard, Mondev has no basis to
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question, before this Tribunal, the reasonabl eness
of the SJCruling that the City did not repudiate
its contract with LPA

Based on the evidence offered by LPA even
vi ewed nost favorably to LPA, no reasonabl e finder
of fact could have ruled in LPA"s favor on the
repudi ati on i ssue. Thus, it was entirely
appropriate, under Massachusetts procedure, for the
SJC to reject a repudiation theory without
remandi ng the issue to a jury.

Mondev, however, contends, one, that the
SJC viol ated Massachusetts procedure in failing to
remand the case and, two, that the SJC overl ooked
overwhel mi ng evidence in finding that there was no
repudiation. |In reality, the SIC did no such
thing. | will address each of Mndev's two
contentions in turn.

First, Mondev's contention that the
Suprene Judicial Court of Massachusetts usurped the
role of the jury has no basis in fact, and even

assuming it did, it would not give rise to a
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finding of denial of justice, in any event.

In Massachusetts, as in nost, if not all
jurisdictions within the United States, the judge
and jury served distinct functions at trial. In
many jurisdictions, the plaintiff has a right to a
jury trial for civil actions. |In such cases, the
jury assesses the credibility of any w tnesses and
the facts presented by the parties to deternine if
the evidence supports the plaintiff's clains.

The judge, on the other hand, determ nes
questions of law and instructs the jury as to the
law that applies. In a civil jury trial, the judge
does not act as a finder of fact. Under the
Massachusetts Rules of Civil Procedure, and those
of nost, if not all other jurisdictions in the
United States, there are circunstances in which the
judge may upset the jury's findings of fact. Two
such circumnmstances are as follows:

First, if either party to the case
believes that the trial suffered froma defect,

upon that party's notion, the Court nay order a new
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trial

Second, and nost relevant here, in cases
where there is not sufficient evidence on which a
reasonable juror may find in favor of the
plaintiff, a Court nay enter judgment for the
defendant. There are two junctures during a tria
particularly relevant here, at which tine
Massachusetts' judges may enter judgnent. | think
M. Legum also referred to these in his description
of the facts.

One, at the close of all evidence, but
before the case goes to jury, the judge nay enter a
directed verdict; two, after the jury returns its
verdict, the judge may enter judgnent
notwi t hst andi ng the verdict.

The standard that applies in determning
whet her judgnent is appropriate is the same in both
i nstances, taking all of the evidence in the |ight
nost favorable to the party agai nst whom the notion
is directed. |If the judge determines that a jury

could reasonably find just one way, then the judge
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shoul d all ow the notion for judgment.

Li kewi se, if an Appellate Court determ nes
that on the entire record, taken in a |ight nost
favorable to the plaintiff, the plaintiff has not
adduced sufficient evidence to take the case to the
jury, then that is the end of the case. This is so
because the plaintiff, by definition, has not net
its burden of proof. Thus, the Appellate Court can
enter judgment, even in the face of a contrary jury
verdict. Absent a defect in the first trial, no
second trial is warranted.

As Judge Kass mmkes clear in his Rejoinder
opi nion at Page 10, it is the duty of the Court,
when the plaintiff has not net its burden of proof,
to enter judgnment for the defendant. |I|ndeed, in
Massachusetts, as in many other jurisdictions, it
is the responsibility of the Courts to deternine
whet her there is sufficient evidence to take the
case to the jury.

So, far frombeing a usurpation, it is a

judicial duty provided for by Massachusetts Court
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Rul e and, as Judge Kass points out, a practice
“tinme-tested and universally approved."

Moreover, even if the SJC erred in its
deci si on and vi ol ated Massachusetts procedure, and
the SJC did not, its nmere error would not give rise
to a claimof denial of justice. There is no
customary international |aw rule establishing that
a jury nust make any deternminations. |In fact, such
civil jury trials are not the normin many
jurisdictions, including the United Kingdom

The recent case of TP and KMv. the United
Ki ngdom before the European Court of Human Ri ghts
provi des further support for the conclusion that
deterninations such as that nade by the SJC in
LPA' s case cannot give rise to an internationa
claim

PRESI DENT STEPHEN: Can | ask you, your
references to Judge Taft and what he said--

MR, PAWLAK: Judge Kass.

PRESI DENT STEPHEN: Kass.

MR, PAWLAK: Yes, beg your pardon.
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PRESI DENT STEPHEN:. | thought you said
Taft, thank you.

MR, PAWLAK: Continuing nmy reference to
the TP and KMv. the United Kingdom that case is
i ncluded in the packet of supplenental materials
that we distributed earlier today.

| amgoing to cast a selection fromthis
case on the projection screen, so it is not
absol utely necessary that you refer to it, but of
course | will give you tinme if you'd care to. This
is at Page 90 of the case that | will refer to.

In TP and KM the European court, sitting
as a chanmber of 17 judges, unani nously made the
foll owi ng determ nation regarding what is terned
the "striking-out procedure" contained in Part 3.42
of the English Civil Procedures Rules.

The European court stated as foll ows, "The
deci sion of the House of Lords did end the case
wi t hout the factual matters being determ ned on the
evi dence. However, if, as a matter of law, there

was no basis for the claim the hearing of the
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evi dence woul d have been an expensive and tinme-consum ng
process whi ch woul d not have provided the

applicant any renedy at its conclusions. There is

no reason to consider the striking-out procedure,

whi ch rules on the existence of sustainable causes

of action as, per se, offending the principle of

access to court."

Mondev has offered no contrary evi dence of
state practice establishing any prohibitions on
final determ nations by a court.

| now turn to Mondev's contention that the
SJC overl ooked overwhel m ng evi dence in deternining
that the City had not repudiated. As | will
explain, the SJC did no such thing. Here, it is
i mportant to note that while the standard required
the SIJIC to view the evidence in a |ight nost
favorabl e to LPA, the standard for establishing
repudi ation is rather demandi ng and specific. As
we have heard, it requires a definite and
unequi vocal statenent of an intention not to

perform

725



10

11

12

13

14

15

16

17

18

19

20

21

Thus, with that standard in nmind, with an
abundance of caution, the SJC combed the record for
the specific evidence that m ght support a finding
of repudiation. |Indeed, Pages 522 and 523 of the
SJC decision, on their face, establish that the
Court carefully considered various grounds that
coul d have supported a finding if the City had
repudi ated the contract.

The SJC considered, for exanple, the
City's failure to obtain appraisal for a snall
portion of the Hayward Parcel and the City's
i nvol venent in determning the street layout in and
around t he parcel

After considering each of the City's
actions conplained of by LPA along with LPA's
ot her assertions concerning the City's and the
BRA' s conduct, the SJC found that whether taken
al one or together, these facts did not establish
that the City would not perform under the contract.

The SJC quite rightly observed that LPA

sought to attribute repudiation to the City based
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on the nere fact that the uncertainties remined
that LPA shared responsibility for resolving
t hrough the very mechani sms established in the
Tripartite Agreenent. There is not even a hint of
support here, nor was there any evi dence presented
in the Massachusetts court, suggesting that the
arbitration mechani smwas i nadequate or that either
parties' reliance on that nmechanismto resolve the
contracts uncertainties would have been futile.

Mondev now asserts other evidence that LPA
cited to the SJC could have resulted in a finding
of repudiation on the part of the City. For
exanple, LPA cited an internal nmenorandum and
mnutes of City officers to the effect that LPA
woul d realize a windfall fromthe sale of the
Haywar d Parcel .

The internal nmenmp al so stated that certain
of the officers desired to obtain fair-market val ue
for the Hayward Parcel. LPA cited the neno,
however, only as evidence of the City's alleged bad

faith and notivation to breach the contract.
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It was not offered as evidence of
repudi ation. |In any event statenents such as those
in the neno could not have established the City's
repudi ati on because such statenents plainly fal
short of a definite and unequivocal statenent of
intention not to render perfornmance.

In addition, as the United States nade
clear inits rejoinder--and this is at paragraph
39--internal statements such as those contained in
the nmenop cannot anmount to repudiation. A statenent
of repudiation nmust be nmade by one contracting
party to the other that the first contracting party
will not perform

And for nore specific reference to that
proposition, | refer you to the Kass Rejoi nder
Opi nion, Exhibit 7, which is a citation to the
restatement second of contract, Section 250.

The internal nmenorandum -

PRESI DENT STEPHEN: | suppose conduct of
an appropriate sort would be anply sufficient to

show it without any statenent?
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MR, PAWLAK: Certainly it--

PRESI DENT STEPHEN: There nust

be a

statement, but you may have conduct which is

unequi vocal

MR, PAWLAK: Certainly. A communication

by either word or deed would suffice.

PRESI DENT STEPHEN: Yes.

MR. PAW.AK: The internal mnmenorandum

referred to by Mondev does not

reflect that the

City official stated an intention to breach the

City's contract with LPA, and it clearly was not

directed to LPA. G ven the evidence,

the SJC s

deci sion that no reasonable jury could find a

repudi ati on was anply reasonabl e and correct.

And | would like to take a nonent to

conpare the Hastings case relied on fairly heavily

yesterday by Mondev.
agreenent for the K
Cl ub- -

PRESI DENT

to taking a nonent,

Hastings involved a | ease

ng Hill Hall, Dance Hall and

STEPHEN: Per haps when you refer

how much | onger will

you need
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all together?

MR. PAWAK: About 5 or 10 minutes at
nmost .

PRESI DENT STEPHEN: What would the parties
wish to do, to adjourn at 6 o' clock, or to go on
for another 10 minutes.

MR, WATTS: We would be quite content to
go on for another 5 or 10 mnutes, if that would be
conveni ent for the Tribunal

PRESI DENT STEPHEN: Would that be
convenient as far as you're concerned?

MR, LEGUM It would be certainly
conveni ent for ne.

MR, PAWLAK: | wanted to conpare the
evi dence cited by Mondev and the decision nmade
based on that evidence by the SIJC in the LPA case
to the Hastings case that has been relied upon
heavily by Mndev. And as | was nentioning, the
Hasti ngs case involved a | ease agreenent for a bar
that had open ternms, and the open terns were to be

resolved by a conparatively very unsophisticated
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devi ce that would be--that would resolve those
terns.

The inportant point about this case, which
wasn't made clear in its review yesterday, is that
the defendant in this case ternminated the | ease and
notified the | essee of that termnation quite
explicitly. And it was not in contention that the
repudi ati on was unclear, so | refer you to page 166
of the Hastings case for that particul ar point
whi ch may not have been noted yesterday. And
would Iike to also add that you m ght consider the
Kass Rej oi nder Opinion with respect to the Hastings
case. You could | ook at pages 7 and 8, where, as
Judge Kass pointed out, "The defendant's
termnation in that case was a real no for an
answer . "

If we conpare here the LPA's evidence,
which is quite weak--in fact it is so weak that
LPA, though aware of the issue of repudiation in
the trial court as well as before the SJC, did not

choose to pursue that finding fromany court. In
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fact, it did not object to the absence of a jury
i nstruction on repudiation presented to the jury
with the jury charge.

O course the SJC s decision, finding no
repudi ati on, should be evaluated by this Tribuna
in light of the argunents LPA made to the SJC, and
not in light of Mondev's arguments to this
Tribunal. But even considering Mondev's argunents
to this Tribunal, it is clear that the SJC s
deci sion was correct in anply that or exceeded the
i nternational mninmmstandard of justice that is
i ncorporated into Article 1105.

Let's consider Mondev's assertions before
this Tribunal regarding the record evidence
supporting a finding that the City indicated a
definite and unequi vocal, unw llingness to convey
t he Hayward Parcel .

I n paragraph 124 of Mondev's reply, and
agai n, yesterday, Mndev clainms that evidence was
overwhel mi ng. Mondev cites the internal nenos and

m nutes that | already have di scussed. Mondev
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cites other evidence that al so cannot

in support of a finding

be credited

of repudiation.

For exanple, Mndev cites three instances

of actions taken by the BRA as evidence of the

City's repudiation. That evidence cannot support a

finding of repudiation by the City,

particularly in

light of the finding that the BRA was not acting as

the City's agent in connection with the contract, a

finding LPA never contested.

In addition, Mondev cites to this Tribuna

al l egations of bad faith on the part of the City

and the BRA, particularly in connection with the

desi gn revi ew process.

revi ew of the evidence,

its decision, determ ned that

argue the BRA or the City acted in bad

| ndeed, after

a conplete

the SJC in Section 2C of

faith with regard to the design review process."

Thus, even considering Mndev's argunments to this

Tribunal, including argunments LPA did not rmake to

the SJC, there is no basis for

definite and unequi voca

st at enent of

a finding of a

i ntention not
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to perform

Far from being, quote, "nothing short of
i nconcei vabl e" that the SJC could reach the, quote,
"incredible conclusion that no repudi ati on had been
established,” Mondev's asserted grounds for a
finding of repudiation by the City, taken al one or
together, do not satisfy that standard.

Addi tionally, Mondev cannot predicate its
clainms that it was denied justice in the course of
muni ci pal judicial proceedings on the basis of a
position that it could have taken in those
proceedi ngs, but did not. To the contrary, there
has been a translation into international |aw of
the rule common to nunicipal systens that a
litigant cannot have a second try if, because of
ill preparation, he fails in his action. That
principle applies particularly when a litigant
seeks a second round to use a strategy abandoned in
the first one.

A hol di ng of the appeal s chanber of the

International Crimnal Tribunal for the forner
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Yugosl avia fromearly | ast year is on point here.
In Prosecutor v. Dalalich, the appeal chanber held,
quote, "A party should not be permitted to refrain
from maki ng an objection to a manner which was
apparent during the course of the trial and to
raise it only in event of an adverse finding
agai nst that party."

So to here. Mondev's clainms cannot be
entertained to the extent that they are based on
positions LPA never advanced in the Massachusetts
courts.

Before | conclude, with respect to the
SJC s square corners comment at page 524 of its
decision, | note that Mondev stated that comrent
could not give rise to a violation of Article 1105.
Nevertheless, | would like to direct the Tribuna
to Judge Kass's submi ssions on this point which
make it clear that the SJC did not hold LPA to any
hi gher | evel of contract conpliance. In particular
| refer the Tribunal to Judge Kass's opinion

submitted with the Counter-Menorial at paragraph
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61. And in his rejoinder opinion at page--

PROFESSOR CRAWFORD:  Par agraph 61?

MR, PAWLAK: Paragraph 61 of the Counter-Menoria
submi ssion. Rejoinder opinion at page 10.
And | can also refer the Tribunal to the rejoinder
footnote 66 and the acconpanying text. And suffice
it to say that Mondev has not denobnstrated any
custonmary international rule of principle that
woul d establish that a higher level of contract
conpliance, which is not present here, would
violate a rule of customary international |aw

In conclusion, for the reasons | have
stated, and for those reasons set forth in the
United States' witten subnmissions, it is evidence
that the SJC decision anply met or exceeded
i nternational standards of justice. Mondev's
attenpt to find flagrant procedural deficiencies or
gross defects in the substance of the judgnent
itself should be rejected by this Tribunal

Thank you.

PRESI DENT STEPHEN:. Thank you very much,
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M. Paw ak.

Well, we adjourn now until 10 tonorrow
nor ni ng.

MR, LEGUM  Very good. Thank you.

PRESI DENT STEPHEN: And | take it that as
far as time is concerned, you look as if you are up

to date, do you?

MR, LEGUM | suspect that we will be
fine.

PRESI DENT STEPHEN: Cood.

MR, LEGUM We will scream and yell and
plead in the event that we will not.

PRESI DENT STEPHEN: Yes, well, I'Il try to
ignore you if | can.

[ Laughter.]

PRESI DENT STEPHEN: Thank you.

[ Wher eupon, at 6:05 p.m, the hearing
recessed, to reconvene at 10:00 a.m on Thursday,

May 23, 2002.] O
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