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PROCEEDI NGS

PRESI DENT STEPHEN: Well, |adies and
gentl ermen, wel cone to these proceedi ngs whi ch have
not been unduly punctual in the sense that we al
started this, | think, some two or three years ago.
We now reach sonething approaching finality, and
see that we have a | arge nunber of people
associated with the parties on either side, and
wel cone them and [ ook forward to succinct--and
thi nk you had another adjective, didn't you, for
the sort of argunent that we're | ooking forward to?

JUDGE SCHWEBEL: Focused.

PRESI DENT STEPHEN: Yes, focused. Focused
argunent .

W' ve been--1'm not sure whether it was
assi sted or burdened by innunerabl e vol unes which
we' ve | ooked at, examined, | won't say read every
word of, but certainly been ourselves focused by,
and | inmagine that the parties would now wi sh to
formally introduce thensel ves and those who are

acconpanying them Perhaps if | can ask the
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Cl ai mant to begin that process.

MR, WATTS: Certainly, M. President.
Thank you very much. M/ own nane, despite the
nanmepl ate that | have here, is, in fact, Sir
Arthur, but never mi nd.

PRESI DENT STEPHEN: Well, that's a great
relief, | must say.

MR, WATTS: And then on ny right,

i medi ate right, is Ms. Abby Cohen Snutny, then M.
Ray Hami | ton, and then M. Stephen O eskey. At the
far side at the back is M. Rocke Ransen, M. Lee
Steven, Anne Smith, and Trevor Doyl e.

That's our team for this proceeding, M.
President. We will look forward to being as
succinct and focused as we can be.

PRESI DENT STEPHEN: Thank you, Sir Arthur

MR. TAFT: M. President and Menbers of
the Tribunal, ny name is Wlliam Taft, and | amthe
| egal adviser for the U S. Department of State.
It's a great pleasure for me to be able to be with

you this nmorning and to i ntroduce ny team |
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shoul d say that that pleasure, unfortunately, wll
be a brief one. | regret that | have | ong since

been expected to be in Europe at the end of this

week, and | understand that our case will not
actually go on until Wednesday. So while I'll be
with you this morning, | will not be here for the

presentation of the U S. case or the final day.

But having said that, | would say that we
do have a very inportant case, and | amleaving it
in extremely capable hands. And | would like to
i ntroduce our teamthat we have for you, and they
wi || be succinct and focused, of course, now that
they know that that is what they should be.

Starting to ny left, and just working down
the table here, M. Ronald Bettauer is the Deputy
Legal Adviser at the Departnment of State. Next to
himis Mark Clodfelter, who is our Assistant Lega
Advi ser in charge of these matters, NAFTA matters
as well as also claims in the office.

Next to himis M. Bart Legum who is the

chi ef of our NAFTA Arbitration Division, and next
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to him Laura Svat is an attorney-adviser in that
office. And David Paw ak is beyond her. He is
al so an attorney-adviser, and Jennifer Toole at the
end of the table rounds out our team from which you
wi |l be hearing during the course of the week.

Thank you.

PRESI DENT STEPHEN. Thank you very much.
| suspect that ny two col |l eagues don't experience
quite the sanme feeling that | have, but personally,
not being very fanmiliar in this area, it's very
good indeed to actually put faces to nanes, such as
Barton Legum that |'ve seen in letters innunerable
times for those two years, and good to know with
whom we' re dealing, and the sanme applies to Abby
Snut ny.

Very well. W start this norning with the
Clai mant's presentation, and over to you, Sir
Arthur.

By the way, | received stern injunctions
about people not using mcrophones. Wuld you

pl ease be careful to use the mnicrophone whenever
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you want to say anything? And that applies to ne.
| forgot.

MR, WATTS: This nicrophone works
automatically.

M. President and Menbers of the Tribunal
I have the honor to address you this norning on
behal f of the Investor/Claimant in this
arbitration, Mondev--sorry, Mntreal Devel opnment
Cor poration, known as Mndev.

My i medi ate purpose is to tell the
Tribunal in sinple terns what this case is about.
Let me begin by identifying the main actors in the
story.

We have on the one side the Claimnt,
Mondev, a Canadi an conpany, and for the purpose of
the project which is at the center of this case,
Mondev created and acted through a | oca
partnership, Lafayette Place Associations, LPA and
the partnership which was effectively at all tines
whol |y owned by Mondev. And given that close

rel ati onshi p between Mondev and LPA, | propose
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generally just to refer to Mondev wi t hout

di stingui shing necessarily between the two separate

entities.

On the other side, we have the Respondent,

United States of Anerica, involved in these

proceedi ngs essentially because of the conduct of

t he executive organs of the City of Boston and the

Commonweal t h of Massachusetts,

and the City of

Boston and the Boston Redevel opnment Authority, the

BRA, but al so because of the conduct of the courts

of the Conmonwealth. And, aga

n, for conveni ence,

"Il refer generally just to Boston or the City,

Wi thout trying to distinguish always between the

City and the BRA

The story of this case can be told at

several levels. At one |evel

t's a story which

concerns the quality end of the real estate market,

a property devel opnent project

of high quality in a

maj or city. The Clainmant, Mondev, is an award-wi nning rea

estate devel opnment conpany of high

standi ng and wi de internationa

experi ence.
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Architects of worldw de reputation have been
associated with its work, people such as Mes van
der Rohe and Aldo Gurgola, who, in fact, was the
architect of the project at the heart of the
present dispute. He also was the architect of the
new parlianment building in Canberra.

Commerci al enterprises of the standing of
Bl oom ngdal e' s, Jordan Marsh, Swi ssair, Nestle
participated in the project which is at the heart
of this dispute.

The other party principally involved is
the City of Boston, a major and historic city, the
capital of the Commobnweal th of Massachusetts.

At another level, it's a story of two
contracts: Mondev's contract with Boston for a
maj or prestige devel opment project in downtown
Boston, and then |ater Mondev's contract with
anot her conpany, Canpeau, whereby Canpeau was to
acquire Mondev's interests in the project.

After the first and nmost risky phase of

the project had been conpleted, at a cost of sone

10
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$175 million, Boston thought better of the deal it
had struck in its contract with Mondev. It broke
that contract. And when Mondev sought to sell its
i nterest to Canpeau, Boston tortiously interfered
with that contract. And those conclusions are not
m ne. They are the findings of the Massachusetts
jury which, on the basis of their findings, awarded
Mondev $16 million in damages. But Mndev never
saw a cent of that noney.

At the |lowest level--and | use the word
"l owest" advisedly--this is a story of mal practice,
devi ousness, and abuse of authority on the part of
Boston. The result, fully intended by Boston, was
t hat Mondev was deprived of its investnment w thout
recei ving any conpensation. And this occurred in
ci rcunmst ances for which there can be no shred of
justification and which viol ated accepted

i nternational standards again and agai n.

Mondev has thus suffered the unconpensated

| oss of its investnment and has been subjected to

seriously unlawful treatnment. In both respects,

11
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t he Respondent is, as Mondev will show, in breach
of its obligations under NAFTA. And for those
breaches Mndev in these proceedi ngs seeks
conpensati on.

Let me now flesh out the story a little.
We're tal king about the downtown area of the City
of Boston, where there was what both parties agree
a rundown area known as Lafayette Place. "Rundown"
is sonething of a euphemism It was a physically
dangerous blighted area, bordering on an area
harboring the local red light district, nore
graphically known as the Conmbat Zone.

On the screen you are now being shown a
general aerial photograph of the central Boston
area taken in the early 1980s. The rundown
blighted area lies nore or less within the red
lines, and the inportance of that area for the City
of Boston is clearly apparent.

The City wanted to revitalize the rundown
area. In 1975, it proposed to devel op one

particular region in the area of Avenue de

12
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Laf ayette and Hayward Pl ace. The project becane
known as the Lafayette Place Project.

On the screen nowis a street nmap of the
area. Lafayette Place and Hayward Pl ace are being
poi nted out. They were the areas covered by the
project as it eventually developed. Cearly, this
was a |arge and prestigious real estate
devel opnent. Mbndev was brought in to undertake
the necessary work, and for the project Mndev
acted through its Massachusetts general partnership
LPA. On the City side, the principal player was
t he Boston Redevel opnent Authority, the BRA

The project as it enmerged involved a
| arge-scal e, mi xed-used devel opnent. There would
be underground parking facilities, a multi-Ileve
retail mall conplex, a luxury hotel, and while
there was an existing Jordan Marsh departnent store
on the north side of the proposed devel opnent,
there was to be a second new departnent store on
the south side, on the Hayward Pl ace site.

Those stores were to be connected to the
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retail mall, and above the new south Hayward Pl ace
departnment store, there was to be an office
bui | di ng.

Now, | need to explain two particul ar
aspects of a devel opnent such as that now under
consi derati on.

First, a devel oper venturing into the kind
of dil apidated area which was the site for the
Laf ayette Place Project is incurring very
considerable financial risk. Many mllions of
dol lars woul d have to be invested, and the eventua
return could at the outset only be problenatic.

Second, for a retail shopping nall
devel opnent to be viable, it's essential that it
shoul d attract enough shoppers and that there
shoul d be a flow of shoppers through all parts of
the retail mall. Through personal experience as
shoppers, one knows that retail tenants don't
prosper if their premises are in a dead end.

Thus, the two departnent stores--the

exi sting Jordan Marsh store at the north end of the
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proposed retail mall and the new prestige store at
the south end--were essential as anchors for the
retail part of the project. But the area was, as |
say, extrenely dil api dated, even dangerous, and
that made it inpossible to retract a new depart nent
store retailer willing to establish a mgjor
presence in such an area

But the City insisted that devel opnent
shoul d begin inmmediately, so the parties agreed
that the project should proceed in two phases, with
t he second anchor departnment store being rel egated
to Phase I1.

Now on the screen is a plan, as marked by
the City's Board of Appeal in 1979, showi ng the
division of the project into its two phases. This
division didn't alter the fundamental overal
econoni cs of the planned project, although Phase
st andi ng al one and wi thout the second anchor store
woul d not be economically viable for any | ength of
time.

Nevert hel ess, Mondev agreed to neet the
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City's request to undertake i medi ate devel opnent
of the first half of the project. Any devel opnent
in that rundown area at that tinme entail ed mjor
financial risk. But by undertaking at the City's
request only partial devel opnent, that already high
financial risk was substantially increased. And
the risk was this: It was hoped that the Phase
devel opnent would lead to an inprovenent in the
area, and this would then attract the type of nmgjor
retail er whose involvenent in the second anchor
store was necessary in Phase Il in order to
conplete the economcally viable retail nmnall
conpl ex as a whol e.

But there was significant uncertainty
whet her Phase | would have that result. [If it
didn't, the second anchor store would not
mat eri alize and the whol e project would fail

But Mondev was prepared to accept that
risk. In exchange, the City agreed to grant Mondev
on favorable terms option rights on the adjoining

pi ece of |and known as the Hayward Parcel, the

16
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Phase |l area. And this would let it extend its
devel opnent to include the econonically vital Phase
.

The possibility that Phase Il could
proceed on favorable terms was essential to induce
Mondev in 1978 to undertake this high-risk project.

I n Decenber 1978, Mondev through LPA, the
City, and the BRA concl uded what was known as the
Tripartite Agreenent governing the scope and terns
of the project. So far, so good. Wrk started,
made good progress. Phase | was conpleted in
Novenmber 1985. And you can now see on the screen
what the conpl eted Phase |I | ooked like. The tota
cost had been about $175 million

A year earlier, Moundev had secured an
i nvestment by Swissotel, an affiliate of Swissair
and Nestler, to provide the planned |uxury hote
for the site. In md-1986, Mondev secured a
commitrment by the top market retail store
Bl oomi ngdal e's to establish the second and

necessary anchor store. The devel opnent as a whol e

17
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was progressing well

But then things began to go wong. There
was a change of administration in Boston at the
begi nni ng of 1984. The new Boston adm nistration
concluded that the City's contract, in retrospect,
contained ternms which were far too favorable for
Mondev. The City had made an agreenent in 1978.
Now, in 1984, the new admi nistration found the
agreenent too favorable for Mondev. It found it no
| onger expedi ent to honor the bal ance of the
agreenent. And so the City set about finding ways
to walk away fromits conmtnment to Mondev.

The new admi nistration ignored the fact
t hat changi ng mayors did not affect either the
continuity or enforceability of a contract earlier
concluded with the City and BRA. It ignored the
fact that Mondev had perforned all its obligations.
It ignored the circunstance that the too favorable
terms were, in effect, the counterpart for the
hi gher ri sk which Mondev had assunmed in neeting the

City's wishes that Phase | of the devel opnent

18
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shoul d begin in advance of Phase Il. It ignored
the heavy risk that Mondev had al ready assuned in
engaging in the project to revitalize an extrenely
rundown area. It ignored the fact that inprovenent
inland values in that formally rundown area had
been in part the result of Mondev's initia
consi derabl e risk taking.

Instead, as to the purchase of the Hayward
Place site, it wanted to treat Mondev as if it were
a newconer to the market. The new adninistration,
therefore, set about frustrating the conpletion of

the project as envisaged under the Tripartite

Agreenment. It wanted Mondev to pay the current
mar ket price for the Phase Il area, the Hayward
Parcel, instead of the nore favorable option price

agreed in the Tripartite Agreenent.

Mondev refused and insisted that an
agreenent is an agreenment and nust be honored.
Boston then engaged in a series of delaying and
obstructing maneuvers. Planning applications were

del ayed. Spurious tax clains were advanced.

19
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Applicable rules were arbitrarily changed and so
on. In short, in abuse of its regulatory
authority, the City determ ned steadily and
intentionally to erode the val ue of Mndev's

i nvestment under the Tripartite Agreenment, unti

the stage was reached when Mondev had been deprived
of its investnment property altogether.

It had quite sinply determ ned fromthe
nonent the new administration took over to
disregard the Tripartite Agreenent, thereby
depriving Mondev's investnment of val ue.

Realizing it was getting nowhere, in 1987
Mondev sought to sell its interest in the project
to another |arger conpany, the Canpeau Corporation.
Si nce Canpeau al ready owned both Jordan Marsh and
Bl oomi ngdal e's, it seenmed probable that Boston and
Canpeau woul d be able to do a deal. But Boston
ensured that that sale did not prosper. As the
jury found, Boston, in the form of the BRA
tortiously interfered with that contract and

prevented its consunmati on.

20
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So Mondev then leased its interest to
Canpeau, a transaction which didn't require
approval fromthe BRA. Canpeau had its own
alternative proposal for the site, and it
eventual ly agreed in 1989 to pay the BRA the
current market price for the Hayward Parcel, $17
mllion. Canpeau's proposed devel opnent was nore
than twi ce the size of Mindev's Phase |
devel opnent, which had nmet with such obstruction
from Boston. But Canpeau's proposal was then
approved in just over a year. This underlines the
real ains and intentions of the City and the BRA

Instead of the so-called favorable price
fixed in their agreenent with Mondev, they got from
Canpeau the current market price, except--and here
a touch of schadenfreude nmay creep in--they didn't.
Canpeau decl ared bankruptcy, and its devel opnment
was never conpleted. The Hayward Parcel site
remai ns enpty to this day, a derelict parking | ot
in an otherw se increasingly successful area.

To return to Mondev's situation, Boston's
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dealing with Mondev inevitably greatly aggrieved
Mondev. Accordingly, Mndev wi thout delay sought
its legal renedies against the City and the BRA
through the local courts. It comenced proceedi ngs
in 1992, and Mondev's claimwas three-fold: it
clainmed that both the City and the BRA had breached
their contractual obligations under the Tripartite
Agreenent; it claimed that the BRA had tortiously
interfered with LPA's contractual relations with
Canpeau; and it clainmed that both the City and the
BRA had violated certain statutory provisions of
the Massachusetts General Laws.

The trial cane on in 1994. The jury found
that the City had breached its contract with LPA
and that the BRA's conduct constituted a tortious
interference with LPA's contractual relations. The
jury awarded LPA $16 million in damages. Again, so
far, so good.

But, again, things went wong for Mndev.
In particular, subsequent |egal proceedings in 1998

led to one part of the jury's award amounting to

22
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$6.4 mllion being set aside on grounds of an
i munity, which had the effect of denying LPA any
access to the courts in respect of BRA's tortious
conduct. And it led to the other part of the
jury's award ampunting to $9.6 mllion being set
aside in circunmstances which can only be descri bed
as an arbitrary disregard of applicable judicia
standards. Mndev sought review of --

PRESI DENT STEPHEN: Judici al ?

MR, WATTS: |'msorry. Applicable
judicial standards. |'msorry, M. President.

Mondev sought a review of these decisions
by the United States Supreme Court, but certiorar
was denied on the 1st of March 1999. |In short,
therefore, by March 1999, Mondev had been deprived
of its investnent and had been thwarted in its
attenpts to recover conpensation.

It was in that situation that Mndev
comenced this arbitration, and Mondev submits that
the treatnment it received violated the Respondent's

NAFTA obligations in that it constitutes treatnent
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not in accordance with international |aw

di scrim nation, and expropriation, or a nmeasure
tant ampbunt to expropriation. Respondent has, of
course, raised various prelimnary objections
concerning the conpetence of the Tribunal to
entertain the proceedi ngs and certain tenpora
objections. And in the course of developing its
substantive case, Mondev will, of course, deal with
and refute those objections, and | will |eave them
until then.

For the monment 1'I1 just identify the
principal thrust of Mndev's argunments on the
subst ance of the case.

Article 1105, paragraph 1 of NAFTA is
central to a substantial part of Mndev's case, and
it reads as follows: "Each Party shall accord to
i nvestments of investors of another Party treatnent
in accordance with international |aw, including
fair and equitable treatment and full protection
and security." The treatnment Mondev received at

the hands of the City of Boston, the BRA, and the

24
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courts of Massachusetts satisfied none of the
requi renents of Article 1105.

Let me take first the behavior of the City
and the BRA. Their misconduct was manifest.

PROFESSOR CRAWFCRD:  Sir, Arthur, | don't
want to disorganize the order of your proceeding,
but obvi ously NAFTA was not in force at a tine when
at | east sone of the all eged breaches of contract
occurred in the 1980s. So how do you deal with
that relative to--and NAFTA was in force when many
or nost of the judicial decisions were taken.

MR, WATTS: Thank you. | will, in fact,
deal with that, as | said, in the substantive part
of the deploynment of Mondev's case. At the nmonent,
may | just leave it that | will deal with it then?
It will be dealt with, believe nme, at considerable
| ength, and hope satisfactorily.

The behavior of the City and the BRA was
mani festly inproper. What they did towards
Mondev' s investnent was devoid of any vestige of

good faith.
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They wrongly exercised their governnenta
authority in an arbitrary and abusive manner. They
distorted their adm nistrative procedures to
Mondev's prejudice. They intentionally sought to
prevent Mondev fromrealizing its contractua
rights. They broke their own contract to
commtnments to Mondev. They tortiously interfered
wi th Mondev's contractual relations with a third
party. That sunmary catal og denonstrates a | eve
of conduct well below that required by
i nternational standards.

Looki ng at Boston's treatnent of the
Canadi an i nvestor Mbndev, nothing about it was in
accordance with international |aw, nothing about it
was fair and equitable, and the very last thing
afforded to Mondev's investnment was for protection
and security. Indeed, far from protecting Mndev,
the Boston authorities were thensel ves the
wrongdoers. |t was not only the City authorities
whi ch behaved wrongfully towards Mondev, a state

nmust make available to an alien who suffers danage

26
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as a result of wongful conduct the necessary
judicial and other procedures whereby the alien can
obt ai n redress.

This is part of the standard of treatnent
which international |aw obliges a state to afford a
foreign investor, involves both access to the
courts and observance of proper judicial standards
by the courts in dealing with the foreign
investor's claims. In terns of NAFTA, those
obligations rest upon the |ocal state as part of
its obligation to treat the foreign investnent in
accordance with international law and fairly and
equitably and to afford it full protection and
security. The way in which Mondev's clains were
dealt with in the Massachusetts judicial process
left a great deal to be desired. And in the course
of dealing with the substantive aspects of the
claimant's claim these nodalities of the judicia
process will be explained at great length. But the
result of it was clear. Despite having been

subj ected to repeated intentional and systematic
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wr ongdoi ng, Mondev was effectively deprived of its
i nvest ment and deni ed conpensati on.

On the first of March 1999 the United
States Supreme Court denied Mondev's petition for
certiorari. Wth that, Mndev had done all that it
could to seek in the local courts remedies for
wrongs it had suffered. The only course open to
Mondev was to take the matter up under NAFTA, a
Treaty whose terns afforded Mondev the protection
granted by international |law. Throughout Boston's
wrongful treatnment of Mondev, it is abundantly
clear that there was a persistent anti-Canadi an
ani nus. Had Mondev been a wholly United States
investor, there can be little doubt that Boston
woul d not have acted towards it in the way it in
fact did. Such discrimnation violates Article
1102 of NAFTA.

And | et nme now turn to expropriation.
Mondev, as |'ve explained, lost its investnent as a
result of Boston's wrongful conduct. Mondev sought

conpensation. A jury found that the conduct had
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i ndeed been wongful. It awarded Mondev $16
mllion in damages, but in the manner | had
expl ai ned, that conpensation came to nothing.
Thus, the original loss of its investnent becanme an
unconpensat ed expropriation, and this violated
Article 1110 of NAFTA. That article provides so
far as here relevant, "No Party shall directly or
indirectly expropriate an investnent or take a
measure tantanount to expropriation except: (a)
for a public purpose; (b) on a non-discrimnatory
basis; (c) in accordance with due process of |aw
and Article 1105 (1); and (d) on paynent of
conpensation. "

There is no dispute between the parties on
one matter at |east, the paynent of conpensation
There has been none. There can also be no dispute
on another matter, that the | awful ness of an
expropriation under NAFTA inports considerations of
general international law. Article 1110, as a
Treaty provision, is to be interpreted in the |ight

of international law. Also, the reference to
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Article 1105 assures that the treatment accorded to
an investnent nust be neasured by the standard of
i nternational |aw

Anot her matter is beyond dispute.
Expropriati on enconpasses not only a formal seizure
of titled property by the host state's authorities,
but also interference by themw th the use of
property which has the effect of depriving the
owner of its use or econom c benefit. Further, it
i s beyond dispute that contract rights constitute
an investnent for expropriation purposes.

The conclusion is inescapable. Mndev was
deprived of the economic benefit which it
reasonably expected to enjoy under its contract,
and that was the direct, foreseeable and intended
result of the City's and the BRA' s conduct. That
deprivation was unconpensated and became, upon the
definitive denial of conmpensation by the United
States Suprenme Court, and expropriation in breach
of Article 1110 of NAFTA

PROFESSOR CRAWFORD: So, Sir Arthur, you
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say that the date of the expropriation within the
nmeani ng of paragraph (2) was the date of the
Suprene Court's refusal of certiorari

MR. WATTS: That is when it becane cl ear
that there was no conpensation going to be
obt ai ned, but again, that's an elenent that 1']|
devel op later.

M. President and Menbers of the Tribunal
that's the outline of the case put before you by
the Claimant. It will be expanded in considerable
detail today and tomorrow. It comes to you under
NAFTA, a Treaty for the promption and protection of
foreign investnents as between the contracting
states. The Treaty is but one of many hundreds of
treaties, nostly bilateral, and so far as concerns
the protection of foreign investnents, they al
follow a simlar pattern. Mst treaties work both
ways. They are indeed bilateral or trilateral in
our case. They confer rights to be protected and
al so and equally inpose obligations to ensure that

that protection is granted. The standards of
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protection are the sanme in each case.

In the present case the United States is
an investnent inporter. |In deciding this case it's
essential to |l ook at the rest of the picture.
Lurki ng behind this case is its shadow case.
Invites the question: is Boston's treatnent of
Mondev the sort of treatnent which United States
i nvestors expect to get abroad?

M. President, could | nowinvite you to
call upon M. Rayner Hamilton of Wiite & Case to
address the Tribunal on the facts of this case.

Thank you, M. President.

PRESI DENT STEPHEN: Thank you.

| should say, M. Hamilton, that | think
it"'s right to say that we are generally, to a |l arge
extent, familiar with the facts. Just bear that in
m nd when dealing with themin your exposition.

MR, HAMLTON: | will certainly endeavor
to do that, M. President, and | have taken note of
your adnonition that we should be as precise and

direct on these matters as we can. It is inportant
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to understand the underlying facts that led up to
the court proceedings and the ultinmte deprivation
of our client's property because it is a course of
conduct that extended for over many, nany years,
and is involved, conplicated, but in our view at
the end of the day, discrimnatory against our
client and in violation of international |aw.

PRESI DENT STEPHEN: Well, let nme be clear
that | certainly don't want to cut you short. It's
just that we have lived with these facts for sone
ti me now.

MR, HAM LTON: All right. If you think
I"mgiving you too nuch detail at any tinme, M.
President, I'll take your suggestion quickly into
heart. And let nme say right here at the outset
that my career has been in comrercial disputes sone
40 years, litigation and arbitration, and | am
someone who is relatively unfamliar with these
concepts of public international law that it is
your pleasure to deal with. M job here today is

totry to highlight for you the underlying facts so
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that you really understand what happened here, and
then you decide, you get to decide, does that rise
to the level of a violation of NAFTA and
international law? And let ne say al so that
everything | highlight for you has been dealt with
in our Menorials, and therefore | will not be
unduly detailed if | possibly can

Let me just start out by saying a couple
of words about our client, Mndev. Mndev, as Sir
Art hur stated, is Canadian, headquarters in
Montreal, a real estate devel opment and nanagenent
conpany that has operated for nany, many years,
hi ghly experienced in all phases of real estate
devel opnent. Its Chairman, M. Ransen, who is
here, has nmore than 40 years of experience in this
field, past President of inportant internationa
organi zations in his field. H s group has done
i mportant projects all around the world. They have
a flagship project in Mntreal, but they have many
in the United States and el sewhere. They have won

awards for architectural design. They have used
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35
some of the nobst inportant and well-known
architects in the world, did on this project, and
t hey have on many others. That's their history.

Now, | tell you all this--it's all laid
out in one of the exhibits that you have, Surkis
Exhibit No. 1, but | tell you all of this because
the United States here, for reasons best known to
it, has taken upon itself to attack the
architectural nerits of this particular project,
characterizing it as an enornous grimcliff of
gunboat gray on | ower Washington Street, bunker-1like
nmonstrosity, terrifying, it looks |like a
prison, it's a Chinese wall that says we're a
fortress. No wonder people hate it.

PRESI DENT STEPHEN:. Fortunately, we don't
have to rule on the nerits of the architecture.

MR, HAM LTON: Fortunately we don't. The
point that | was naking, M. Chairmn, the point
that we have made in all of this submissions on
this subject, is that sinply that in docunenting

Mondev' s credentials, which are on any standard,
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sophi sticated, highly conpetent, experienced, et
cetera, but that is a reality which cannot credibly
be chal | enged, whatever one's viewis as to the
merits of the architectural aesthetics of the
project, and therefore, in light of that history,
query to inherent credibility of Respondent's
underlying position which--and they've said it in
their Menorial s--which says that the problens that
arose in this matter largely resulted from Mondev's
failure to follow normal procedures, and because
its efforts to inplenment Phase Il were, in their
wor ds, sporadic and i nconplete. 1In essence, Mondev
didn't know what it was doing.

Query, query the inherent credibility of
that in light of this client's own history. One
al so cannot |ose track of the inescapable fact that
at the end of the day a Boston jury found that
Mondev has net its obligations under the agreenents
at issue here, and indeed, that it was the City and
t he BRA who had breached, thus frustrating the

proj ect.
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Let me say just a word about the project.

Sir Arthur has already described it in genera
terms. As he said, Mondev was invited back in
1975, a long tine ago, to participate in a

devel opnent that had been proposed by Boston for
this downtown area that was |argely blighted,

decayi ng, vacant, bordering the infanpus Conbat

Zone, which at that tine was the City's flourishing

red light district. The City's plan was to
revitalize that area through commercial and
econoni ¢ devel opnent, and the City could do that
because they were able to give devel opers such as
Mondev certain tax advantages call ed Chapter 121A
benefits which were designed to encourage the
revitalization of decaying urban areas of this
kind. And Mondev got those Chapter 121A tax
benefits.

In due course it formed LPA to build,
devel opnent and manage that project, and in 1978,
Decenber 1978, the City of Boston, the BRA and the

LPA signed the Tripartite Agreenment, which
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envi sioned the building of a |large-scale m xed use
devel opnent in two mgj or phases.

Now, Phase |, as Sir Arthur stated, was to
consi st of three conmponents, an underground parKking
facility, a nulti-level retail mall which was
connected to the existing Jordan Marsh store, and a
large first-class luxury hotel. That was Phase |

Phase Il contenplated the construction on
t he adj acent Hayward Pl ace Parcel |and right next
to Phase | of a second departnent store, as well as
an office building above it. And if you go to the
screen, you will see a map of this area. The
overall project is outlined in yellow. The mall is
in the center in brownish-gray. The hotel is in
green on the right-hand side. Up at the top is the
Jordan Marsh Store in violet, if ny color vision is
accurate. The Hayward Pl ace Parcel is down at the
bottomin turquoise, and you can see that it is
separated fromthe rest of the project by Avenue de
Laf ayette, which cut it off fromthe bal ance of the

proj ect.
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PRESI DENT STEPHEN: The Boston Conmon is
right over to the left, is it?

MR. HAMLTON: You're fanmiliar with Boston
than I am M. Chairman.

Next slide, please. There is--would you
go back, please, hold that one. There is the node
of the mall itself, is the white building in the
front with the open courtyard. The hotel is to the
right. Jordan Marsh is the red building in the
back, and the separate Hayward Parcel is down here
in the front |ower right-hand corner, enpty with
the trees on it in that display.

Next slide please. There's a photograph
of the mall after it was done. You can see it's a
multi-level mall, open in the way displayed there.

Now, as Sir Arthur enphasized, from
Mondev' s perspective the financial success of this
whol e project required a second anchor store on the
Hayward Parcel, and fromits perspective Phase
and Phase |l needed to be an integrated whole. You

can see this on the floor plans that we now have
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projected on the screen. This is the base of a
ground floor plan for the project. The Phase Il is
in the |lower left-hand corner. That was where it
was envisioned that the second store would be

pl aced. Avenue de Lafayette goes right through
here. In this particular drawing this is shown as
a pedestrian mall, and | will cone back to that in
due course, but the street itself, before there was
any--the site itself before there was any
construction, had a street going conpletely through
here. Here is the mall. The hotel is over here.
Jordan Marsh is up here. So that shoppers could
cone into Jordan Marsh, come around, come into this
store, go around. They would have conpl ete access
to the two anchor stores, an inportant
consideration in a devel opnent of this kind.

Do the next slide, please. Here's the
second floor. You can see the connection that was
envi si oned here between the second anchor store
nore clearly here, Jordan Marsh up here, basically

t he sane concept.
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Next slide, please. Here is the
connection between Jordan Marsh, a nodel of the
connection between Jordan Marsh and the mall. The
connecti on between the expected store on the other
si de woul d have been simlar. And then just to
conplete the picture, there is an el evati on show ng
the conpleted structure, and you can see a nulti-story tower
was envi sioned as part of the overal
construction.

Now, as--

JUDGE SCHWEBEL: May | ask, please, M.
Ham I ton, | gather that the thrust of the case of
the applicant is that the construction on Hayward
Pl ace was a necessary conponent of the viability of
the whole plan. At the same tine, ny recollection
is that the option was a conditional option, and
that a condition of its exercise was a decision by
the City to | believe abandon a parki ng garage on
Hayward Pl ace.

Now, if that decision was within the

prerogative of the City, and therefore fromthe
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per spective of Mndev unpredictable, can it be
mai nt ai ned that Mondev counted upon the exercise of
the option?

MR, HAM LTON: Yes, | think it can, Judge
Schwebel . There was a contingency on that option.
"Il get to that in just a minute. It was indeed
elimnated in early 1979 before Mndev bought any
 and, Phase | or Phase Il, so that it--this is a
package that goes forward, and | think it's fair to
say that they understood that that contingency
woul d be elimnated. |If it wasn't elimnated they
had ot her opportunities not to go forward with the
project. But in any event, it was elininated.

If you |l ook, for exanmple, at Mndev's
application for the tax benefits, 121A tax benefits
that | mentioned to you before, they put in an
application on June 21, 1979. Now, this is sone
five months after they have signed the contract,
but you will see right there in their application
they are counting on a departnment store on the

second parcel, that is, the Hayward Pl ace Parcel
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That comes right out of their application. It says
a three- or four-level comrercial structure to
house a mmj or departnment store; a bridge spanning
Avenue de Lafayette would integrate this structure
with the hotel, retail, comercial activities on
Parcels A and B. So it was clear from Mondev's
poi nt of view that they envisioned this kind of an
arrangenent fromthe outset, and we think it was
fromthe City's as well, because all of these
matters were clarified.

Let me deal with the option that you have
referred to. First of all, the Tripartite
Agreenent itself was signed in Decenber 1978
anongst the three parties. As it turned out, LPA
closed on the Lafayette Place piece of it for Phase
| in Septenber 1979. So the basic agreenent is
signed right at the end of '78, and the parties
continue the necessary activities and cl ose on the
first land in Septenmber 1979.

Now, with respect to the Hayward Pl ace

Parcel, it is correct that under the Tripartite
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Agreenment there was a contingent option on that

Hayward Pl ace Parcel. The contingency was whet her

the City would decide to denolish an above-ground

garage that originally sat there. That decision

was made in April 1979 and is recorded in the

docunent s.

As a result, the option fromthat

nonment on was no | onger contingent, and this was a

reality wel

| and.

t hat garage,

before they closed on even the Phase

Now, once the City decided to discontinue

LPA' s option was exclusive. The City

coul d make no other sale or disposition of the

Hayward Pl ace Parcel until three years after the

City had given notice as to the extent, if at all

the City had deternined to create subsurface

par ki ng under the Hayward Place Parcel. And the

City gave that

sai d,

notice in Decenber of 1983. They

"We are going to create subsurface parking

under the Hayward Pl ace Parcel."

What that neant was that LPA had to give

notice to the City within three years fromthat

dat e,

t hat

is,

within three years from Decenber
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1983, as to whether or not it was going to exercise
that option. And it did so within that three-year
period. Once it gave notice that it wanted to
exercise the option for the Hayward Parcel, the
parties were then obligated under the agreenment to
sit down and negotiate in good faith a purchase and
sal e agreenent. |In other words, the details would
be set out in an agreenment that they would
negotiate in good faith once LPA exercised its

opti on.

Now, the procedure also contenpl ated that
they woul d cl ose on that purchase and sale
agreenent within six nonths tacked onto the end of
the option period. However, it was clear that the
expiration of the option period plus six nonths did
not affect LPA's right to proceed unless it had not
been working in good faith to conclude this
purchase and sal e agreenent. Mbreover, there was
one ot her contingency involved, which is inportant,
and it stated in substance that whatever had

happened, as |'ve just described, LPA's rights
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extended for such period of tine as nay be
necessary for the City to substantially conplete
construction of any subsurface parking facilities
for which the City was obligated.

Now, to put this in factual perspective,
the City gave its notice on Decenmber 13, 1983, that
it intended to create subsurface parking. That
triggered the three-year tineframe. LPA exercised
that option in July of 1986, which is well within
that three-year period, so tineliness is not at
i ssue here at all. But it's also inportant to
understand that the City had not at that tine
substantially conpleted its subsurface parking
garage, indeed, it hadn't even started. So the
time of LPA to negotiate the final purchase and
sal e agreenent and cl ose on the Hayward Parcel was
open-ended at that time. There was no termn na
date on that option.

Now, we want to tal k about price because

Sir Arthur pointed out to you that Mndev, under

the Tripartite Agreenent was entitled to a favored-price
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provision with respect to the Hayward Parcel

And nmay | have the next slide please.
We're honing in on the rel evant provision, and
there it is. You will see the sentence reads:
"The purchase price to be paid hereunder shall, if
subsurface rights are retained by the City"--which
is the case here--"be one-half of the fair market
val ue shown by such appraisals"--1'"Il conme to it in
just a second--"plus one-half of the increase, if
any, in such values as a result of construction of
the public inprovenents and the project."

Now, the appraisals, the "such appraisals"
that are referred to in this fornula, were
apprai sals as of 1978 of the four smaller parcels
whi ch nade up the overall Hayward Parcel. So the
"such appraisals" is the 1978 apprai sals of that
land. And the price of the Hayward Parce
therefore was half of the 1978 appraisal val ue,
plus half the increase in value of the Hayward
Par cel , brought about by Phase | and the City's

i mprovenents to the area. Thus it's clear that if
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the val ue of Hayward Parcel increased as a result
of Phase | and the affiliated City inprovenment to
the area, LPA would be able to purchase the Hayward
Parcel rights at a figure well below current market
val ue when it closed on the transaction. And so
you understand the perspective here at trial, the
uncontradi cted testinmony of LPA's expert appraiser
was that as of January 1, 1989, the value of the
Hayward Parcel was 19.1 million, 19.1 mllion

Under the fornula set out under the Tripartite
Agreenent, LPA was entitled to purchase that parce
for 2.68 million, a difference of 16.32 nmillion
This was the carrot that Mondev had, and its
incentive in going forward with this procedure.

Yes, M. President?

PRESI DENT STEPHEN:. Can | just understand
the price? First of all it's got two conponents.
The first conponent is one-half of fair market
val ue as at 1978.

MR. HAM LTON: The tinme of the agreenent,

yes.
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PRESI DENT STEPHEN: Yes. The second is
only one-half of the increase?

MR. HAM LTON: Yes, brought about by.

PRESI DENT STEPHEN: Yes. Not one-half of
the--it's really the increase that you take?

MR. HAM LTON:  Yes.

PRESI DENT STEPHEN:. | see, yes. Thank
you.

MR. HAM LTON: $16.32 nillion
differential, as our expert appraiser testified at
the trial.

Now, |let ne go nove on fromthe Tripartite
Agreenent and just say a couple of words about
Phase | because there were a couple of devel opnents
there that are relevant to the overall scheme of
things. The original plans for Phase | called on
the City to build an underground garage under the
Laf ayette Place, but in the early 1980s the City
had financial difficulties, as many cities did, and
t hat del ayed construction of a garage. It also had

problems with its contractor, and at this point it
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asked LPA to add the construction of a garage to
LPA's other activities. And we agreed to do this,
formed an affiliated conpany, LPPA, for this
purpose. And in May of 1981 LPPA entered into a
lease with the City that required LPPA to construct
this garage at its own expense, and LPPA was given
the right to operate the garage for 40 years for an
annual rental paynent to the City of $344,000 a
year plus a percentage of profits.

However, that rental paynment was to be
deferred fromyear to year until the garage nade
sufficient operating profit to cover the annua
payments. Now, | nmention this because this renta
agreenent conmes into play later on when the City is
unhappy with the arrangenents that they had entered
i nto.

In any event, LPA persevered, and as Sir
Art hur stated, ultimtely conpl eted Phase
successfully. The garage was finished in early
1984. The mall was finished in late 1984. And in

the fall of 1984 Mondev agreed to sell half of its
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interest in the hotel to Swi ssotel, a well-known
prestigious hotel chain. The sale was made because
Swi ssotel wasn't willing just sinply to manage the
hotel and franchise its nanme; it insisted upon
having an equity interest. But before Mndev could
effect such a transfer, it had to obtain approva
fromthe City and the BRA because Phase | and the
hotel property there had been part of this Chapter
121A tax advantage status. So they had to get the
BRA' s approval .

Now, Swi ssotel was a prom nent conpany.
The City and the BRA were delighted that Swi ssote
was participating in the project, and they prom sed
an expedited approval process which they delivered
on. The application for approval of this transfer
of ownership was made in Decenber 1984 and approva
was granted just a few weeks later in early 1985,
denonstrating that when the City wanted to nove
qui ckly on a transfer of this kind, they certainly
knew how to do so.

In any event, the hotel was conpleted in
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the spring of '85. The BRA issued a certificate of
conpl eti on Decenber 1, 1985. The cost of Phase
roughly 175 mllion

Now, it was at this time, M. President,
that we got a new nmayor and his teamin Boston
And i ndeed by the md 1980s, which is where we are
now, the City's econony had i nproved markedly from
where it had been in the late 1970s when this
agreenent had been negotiated. |In particular
downt own property val ues and demands for downtown
of fice and comerci al space had increased
dramatically. At trial our expert real estate
apprai ser, who had been appraising real estate in
Boston since 1956, characterized the '80s in Boston
as "the greatest boon in real estate in ny
lifetime."

But we had a new Mayor, Raynmond Flynn, who
began his termof office in Boston on January 1,
1984. And you will see displayed on the screen
extracts fromthe testinmony of M. Coyle, who

becanme the BRA director under the Mayor as to sone
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of the background in M. Flynn's canpaign. You can
see that property interests, nei ghborhood, downtown
devel opers were a significant part of the canpaign
Indeed it was characterized, the el ection was
characterized as a referendum on the question of
downtown growth. So this becane a hot politica
subj ect .

Wth the benefit of hindsight, M.
President, this political change was the begi nning
of the end for Mondev on Phase Il. Now | say that
wi th hindsight. They certainly didn't know it at
the tinme, but Mayor Flynn, and in particular his
BRA Director, M. Coyle, really wanted to write on
a clean slate as they had been saying during their
canpai gn. Phase | was essentially conplete. The
positive inmpact on the area was patently obvious.
Property val ues were up, and they didn't want to
hear about agreenents that had been entered into by
the previous admnistration. They were not
interested in the risks Myndev had assuned and

overconme, the quid pro quo for its favorable price
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on Hayward Parcel .

What they wanted was for Mondev to pay the
present market value for a City property without
regard for any of that history. And | will put on
the screen just a quote from another observer of
this time, Lawence Kennedy, who has witten a book
on the history of Boston. It contains a passage in
here which relates specifically to this subject,
i ndicating the economc and fiscal tide that turned
in the md 1980s. The situation differed radically
fromthe 1960s and late '70s when the City had to
i mpl ore people |ike Mondev to cone in with Chapter
121A benefits and so forth. Nowthe City
Government was in the driver's seat. And it
conti nues coments about BRA Chairman rol e playing
a key role, and reports that M. Coyle enjoyed his
role as keeper of the gate, and as one observer
sai d, made devel opers dance. He did.

Now, as Sir Arthur said in his
i ntroductory remarks, M. President, fromthe

outset, LPA had been searching for a suitable
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departnment store to |ocate on the Hayward Parcel,
and in early 1986 LPA enjoyed success in this
regard. They agreed with Federated Depart nent
Stores to locate a Bloom ngdale's on that site
Now, | don't know whether you're famliar with
Bl oomi ngdal e's or not, but certainly it was one of
t he best-known high-end retailers in the U S. at
that time, and therefore the success of these
negoti ati ons for LPA was a significant coup for LPA
to get a store like Bloomngdale's in.

And with that comm tment from
Bl oomi ngdal e's in hand, LPA on July 2, 1986,
exercised its option under the Tripartite Agreenent
to acquire the rights to the Hayward Parcel

Now, throughout this period, up to the
exercise of these rights in July of '86, Mndev's
peopl e had been neeting regularly with Director
Coyle and his staff at the BRA to discuss this
Phase || devel opnent. They had been neeting
t hroughout the tinme that Director Coyle was in

office. By 1986, at this point in tinme, they were



10

11

12

13

14

15

16

17

18

19

20

21

neeting at |east once a nonth. By '87 the neetings
had i ncreased to every week or so. But it was
clear that fromthe outset M. Coyle was unhappy
with the price provisions for the Hayward Parcel
and he was very candid in saying that.

And |' m di splaying on the screen now
testimony from M. Otieri of Mondev, Project
Director on this matter of a senior man from Mondev
on the site. This is an affidavit which he
submtted in these proceedi ngs, and he descri bes
the fact that Coyle was very up front with himfrom
the outset about the terns of the agreenent and the
fact that the price for the Hayward Parcel option
was too favorable. He was conplaining that the
City could have sold it at a rmuch higher price due
to the appreciation in real estate. He thought the
City had a di sadvant ageous agreenent and he wanted
to change the deal. Mdre specifically, he wanted a
| arger purchase price for the Hayward Parcel. No
secret about this. M. Coyle was candid in this

regard.
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Now, in the m ddle of 1986,
notwi t hstandi ng the fact that Bl oom ngdal e's was
now i n place, M. Ransen, the Chief Executive,
decided to go neet with the Mayor hinself because
hi s people were getting nowhere. And M. Ransen
expl ai ned to Mayor Flynn that Director Coyle and
the BRA were stalling, they just weren't doing
their job. And the Mayor called in his Executive
Assi stant, Joe Fisher, and asked Ransen to repeat
his story to Fisher, which Ransen did. Regul ar
staff neetings continued thereafter. Matters did
not i nprove.

So in January Ransen sat down with
Director Coyle hinself to conplain about slowness
of progress. And M. Ransen was asked about this
at the trial, this conversation.

"Did you have a conversation at that tine
about the devel opment of Hayward Parcel ?"

"Yes."

"Woul d you tell the jury what that

conversati on was?"
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"Well, | conplained to M. Coyle about the
sl owness of the project, and he said to me, "That's
because you went to see the Mayor. Next time you
go around nme, you won't be building in Boston any
nore. | |look after devel opnment, not the Mayor.""

Next slide. M. Ransen continued saying,
"Do you recall anything further about the
di scussion as it related to the construction of
Phase Il on the Hayward Parcel ?"

"Yes. W tal ked about the slowness of the
system and why he was stalling. And he said to ne
that the option price was too cheap, that in 1978
we cane in there--it was a bad area and the Conmbat
Zone was ranpant--he'd |like to change the deal now
to reflect the values in 1987."

"What did you say to that?" | asked him

"l asked him "Well, we have a contract.
W nmade a contract together. W put a |ot of nobney
in here, and we've been here 13 years building it,
and we' ve been losing a lot. Wy should you break

your contract?" And he said, "Because | feel |ike
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Now, because of M. Coyle's unhappi ness,
he set about trying to | everage Mondev by creating
roadbl ocks. And anpong ot her things he reopened
i ssues | ong ago resolved or which should have been
resolved. For exanple, about a nonth after LPA had
exercised its option on the Hayward Parce
following its recruitnment of Bl oom ngdale's, M.
Coyle sent a letter which appeared to assune that
LPA was initiating a project for the first tine,
was just beginning the design approval process,
whereas in reality, they had been tal king about
Phase Il plans for nonths, indeed years. And
Director Coyle set forth the steps which LPA woul d
be required to undertake to achieve fina
designation for Phase Il. Now they didn't need to
be finally designated for Phase Il. They had
al ready been designated under the original entire
Laf ayette Place project back in '78. But the staff
nonet hel ess insisted that LPA still needed to be

desi gnat ed.
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We followed up on that letter, advising
that we're somewhat puzzl ed because we were
desi gnat ed back in Novenmber 1978, but in any event,
we asked what should the next step be? No
response--yes?

PRESI DENT STEPHEN: Excuse nme. \hat do
you nean by or what did they nean by "designate?"

MR, HAM LTON: That you were officially
approved as the devel oper for Phase 11

PRESI DENT STEPHEN: By BRA?

MR. HAM LTON: By BRA

PROFESSOR CRAWFORD: Sorry. Fol |l owup
question if | my. Gven this attitude, which as
you say, was candid, did you think that sonething
needed to be done to force the issue, or were you,
the reason you didn't, as it were, confronted, for
exanpl e, by suing for anticipatory breach or
sonmething like that? Was it sinply because you
felt that nonethel ess the issue was stil
negoti abl e?

MR. HAM LTON: I think at that tinme, at
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this stage, we felt that it was sal vageable. The
situation was deteriorating, but nonetheless, the

t hought was that these problens will work out if we
just persevere and if we display our good faith and
come up with creative solutions to the various
problems. | think it's a gradual effect that goes
over of a period 1985, 1986, 1987. There is no
nmonment in time perhaps where you can say that's it,
but at this stage certainly the hope and belief was
that this would work out.

But this episode with respect to officia
designation as the approved devel oper was just one.
Al it did was divert people's attention and
del ayed progress briefly. There were other things
of this kind as well, but there canme a point where
nore serious obstacles were created by Director
Coyle, and just let ne highlight two or three of
them so that you will get a flavor for the
envi ronnent, and understand what Mondev was up
agai nst .

"Il start with the appraisals for the

61



10

11

12

13

14

15

16

17

18

19

20

21

property. Now, you saw that the purchase price for
t he Hayward Parcel turned on these appraisals, but
bef ore apprai sal which neasured the val ue as of
1978 and the after-appraisal, if | may characterize
it that way, which neasured the increase in value
brought about by Phase | and the City's
i mprovenents to the area

Now, when the Tripartite Agreenent was
signed, the City had obtained appraisals for two of
t he underlying parcels maki ng up Hayward Parcel
This is Hayward Parcel down here, and the little
parcel s here are nunbered. |Is that one, Lee? |
can't see it. This is D1, and the City had
al ready obtained the appraisal for that one, and
also for D2, but 602 of the Tripartite Agreenent
obligated the City to forthwith, in the words of
the agreenment, obtain appraisals for the renminder

PROFESSOR CRAWFORD: These were appraisals
of the increased val ue?

MR. HAM LTON: No, these are the original

These are the ' 78 appraisals.
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PROFESSOR CRAWFORD: And those appraisals
didn't already exist until--

MR. HAM LTON: No, two of themdid. These
two did. These two did. This one then was obtained
in May 1979. The one on four never was obtained,
never was obt ai ned.

PRESI DENT STEPHEN:. Can | just revert to a
question | put earlier? The fornula for the
purchase price, | just want to be quite clear that
it's one-half of the sone-years-back--

MR. HAM LTON: The ' 78 apprai sal

PRESI DENT STEPHEN: --value. Yes. The
other half was not of the nmuch-Ilater-increased
price, but half of the increase in price.

MR. HAM LTON: Half of the increase in
pri ce brought about by Phase | and the City's
attendant--so that if there is a big inflation
factor out there--

PRESI DENT STEPHEN: Yes. |[If there had
been no increase in price, all that would be paid

woul d be one half of the old price.
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MR. HAM LTON: That's correct.

Now, when we exercised our option on the
Hayward Pl ace Parcel in July 1986, M. President--give ne
the next slide, please, Lee--we flagged
i mediately for the City the fact that there were
apprai sals out there that renmined to be
acconplished, and you'll see it described there in
that letter. The City took this up--next slide,
pl ease--at a board neeting on the 19th of Septenber
1986, a couple of nmonths later. You can see from
those m nutes that they acknowl edged that it was
necessary to obtain two appraisals and authorize
the Chairman of the Real Property Board to get
t hose apprai sal s.

Next slide, please. On the 15th of
Oct ober, having heard nothing, we followed up
noted that additional appraisal was |ong overdue,
made a coment al so about needing informati on about
subsurface parking facility on the site, and
concluded in the | ast paragraph there our progress

in the orderly devel opment of the site is being
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seriously inpeded.

Decenber 17, next slide, the board advised
that it would take about a year to conplete these
apprai sals, and they couldn't even begin until the
BRA had defined the precise final boundaries of the
Haywar d Parcel .

In any event, the staff neetings between
the BRA and the Mondev continued, no real progress
made. On appraisals in My, sonme four or five
months later, LPA trying to nmove this thing
forward, forwarded an overlay of a footprint of the

buil ding that they hoped to build on the Hayward

Parcel, saying, "I think this will allow you to
proceed with the necessary appraisals."” Nobody
responded to that. |Indeed, nothing specific

happened until the late fall, October 28, 1987,
when the Real Property Board finally solicited from
Boston real estate appraisers to conduct an
apprai sal of Hayward Parcel's then current val ue.
This woul d have been the after appraisals, or would

have gone into the nakeup of the after appraisals.
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Now, they sent out this information,
solicited these bids, but in fact the necessary
apprai sals were never obtained. Those would have
been the after appraisals. Indeed no provision was
ever nmade what soever to conplete the 1978
apprai sals, which woul d have been the before
appraisals. This is an indication of the
frustration that Mndev had, pressing and pressing
and pressing to get these done. Nothing happened.

Now, there were a second series of what we
call run-arounds that occurred during this
timeframe, over a period really from'85 and
continuing up to '87, the BRA repeatedly raised the
subj ect of traffic studies, street closures, street
extensions, and the need to deal with the traffic
probl ems, all of which created obstacles for Mndev
in conpleting its design for Phase |1

Next slide. Starting in the sumrer of
1985, Mondev LPA net with Director Coyle, and
proposed at this tine to extend Avenue de Lafayette

so as to connect to a ngjor road west of the
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proj ect.

Show t he next slide, please. Right there
is the Hayward Place Parcel, and in red there is
the proposal that LPA nade, in other words, to
extend this street straight on out to get on this
maj or street because the traffic up in here was
getting conplicated. That was the proposal they
made at - -

PROFESSOR CRAWFORD: M. Hamilton, sorry
to interrupt. What was the contractual position
vis-a-vis the City in terns of road proposals, the
road cl osures, extensions, or anything else? Ws
that laid down in principle in the agreenent, or
was that an independent operation?

MR. HAM LTON: That's an independent
operation. The City had control of any kind of a
road. This extension here went through property
that we had no rel ationship--"we" Mondev--had no
relati onship with whatsoever. So to get the City

to put a street through there--and ny recollection

is that this property was under devel opnent--required a
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decision by the City and presumably the

BRA, that we had no control over. W could nake a
suggestion, but we couldn't make control. But in
terms of our design and what we were going to put
on this piece of property, traffic and how it
flowed and all of that were factors that the BRA
and the City would take into account, so we had to
address that in devel opi ng our design, and this was
one of the suggestions that we came up with at this
tine.

PROFESSOR CRAWFORD: | nean, obviously,
their conduct in not getting appraisals, which they
are required to get under the contract, would be
capabl e of being a breach, but their conduct in
maki ng road proposals or in refusing road
proposal s, couldn't be a breach of contract.

MR, HAM LTON: | think that's probably
right, assuming it's done in good faith, and they
eval uate whatever considerations they have, but |I'm
going to take you through a sequence of events

here, Professor Crawford, and it raises the
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guestion of what was going on here with respect to
this traffic and street proposal

Next slide, please. Now, initially
Director Coyle, as you can see there, was
interested in this idea, and as a result, LPA
engaged traffic consultants to evaluate it, and
presented its proposal to the BRA in Novenber. But
at that neeting he changed his mnd, which he is
entitled to do, and suggested and requested at that
time that the street running between the Hayward
Parcel and the Lafayette Parcel be turned into a
pedestri an wal kway, and you saw that on that fl oor
plan that | showed you early on. That was his
request at that tine.

Next slide, please. And as a result of
that, we then undertook another study fromthe
traffic consultants, analyzing sone five
alternative traffic patterns, which was forwarded
to the BRA in February in anticipation of a March
nmeeting. That March neeting took place, but what

we |l earned at that tinme was that the BRA had
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conmi ssi oned yet another study of traffic patterns
for the entire area, this one to be coordinated by
a man nanmed Larry Fabian, again a privilege they
have, but nonetheless, in light of this grow ng

hi story of frustration for Mondev.

PRESI DENT STEPHEN: M. Hanmilton, if this

is a convenient nonent to break for coffee?

MR, HAM LTON: At your pleasure. Thank
you, M. President.

[ Recess. ]

PRESI DENT STEPHEN: Thank you, M.
Hami | t on.

MR, HAM LTON: M. President, thank you
very rmuch.

I had just nmentioned, as we broke for
cof fee, that the BRA had advised that there was a
new traffic study being done by a M. Fabian. W
were asked to participate in it, and that
essentially nmooted the studies that we had
previously done. As you'll see fromthe slide, we

contacted Fabian for further directions but were
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71
referred back to the BRA, and the scenario
continued. We conpl ained vigorously on May 20 that
these delays in our resolving the traffic issue
wer e inpeding the Phase || devel opnent, so there
was no question about that, followed up--next
slide, please--in a second letter, and the BRA
sinmply responded, really a holding letter on June
19 saying it was reviewing all the alternatives and
that they woul d contact us again once they
conpl eted their analysis.

The efforts continued to resol ve these
traffic mtters, and we nmet with the BRA on July
29, '86, as you'll see fromthat slide, and
presented the current conversion of our plans for
Phase Il. They sinply responded that these plans
woul d have to be redefined once the traffic studies
were conpl et ed.

A followup letter, as you'll see there on
that slide, in which we enphasized that our plans
were tentative, as they had to be because of these

traffic studies, and that we really needed specific
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direction on that issue. Nine nonths |ater, Apri
22, Director Coyle sent a letter to us advising
that a transportation access plan, including
traffic analysis, had to be subnitted.

Now, here we are two years after we first
began proposing solutions to the traffic issue
around Phase Il being sent back, essentially sent
back to square one. The fact of the matter is that
these traffic issues, traffic plans were never
resolved during the period that we were actively
i nvol ved in design and revi ew process for Phase 11

The next thing that happened was that we
recei ved an announcenent fromthe BRA in January
1987--not fromthe BRA, fromthe City
Transportation Departnment that it was proposing to
route a new street diagonally through the Hayward
Parcel from one corner to the other. Now, that was
i ndeed a dramatic initiative comng fromthe
Transportation Departnent, and indeed Director
Coyle hinmself testified that had that been done or

had that been inplenented, the econonic viability
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of the whole project would have been destroyed. He
testified to that effect at the trial

That, of course, did not happen, but it
was anot her di srupting event and diverted attention
of everybody to what we viewed to be nore inportant
t hi ngs.

A third--sorry?

PROFESSOR CRAWFORD: |'m sorry, M.
Ham I ton. There's no suggestion that that
particular--well, |I'mnot expressing a view. |Is
there any suggestion that that particul ar proposa
was part of any concerted plan of delay, or was
this just one damm planning thing after another?

MR, HAM LTON: It was one dam pl anni ng
thing after another. | don't believe--we can't say
that that was a concerted effort between the BRA
and the City Transportation Departnent to frustrate
us. It had that effect in the sense that it
diverted attention and created difficulties. But I
think that's the essence of it.

PRESI DENT STEPHEN: | don't think |'ve
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read when it was that that was abandoned.

MR. HAMLTON: It never was.

PRESI DENT STEPHEN: Aha.

MR, HAM LTON: |I'msorry. They withdraw
that in 1989. This particular thing here.

PRESI DENT STEPHEN: Yes.

MR. HAM LTON:. That was withdrawn in 1989.

PRESI DENT STEPHEN: ' 89.

MR. HAM LTON: Yes. Now, the third area
that we had ongoing difficulties with the BRA and
the City related to height limtations on our
buil ding. As you see on the slide |I've displayed
on the screen, you will see that, starting in
Decenber 1986, we were presenting plans for the
Hayward Parcel to the BRA, which included plans for
an office tower 310 to 330 feet high. And this
conti nued over the next several nmonths. In January
there was a neeting, M. Ransen hinmself with
Director Coyle, at which a design envel ope
enconpassing a building of this size, up to 330

feet, was discussed at sone |ength.
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The next slide, please. Also in January,
we nmet--LPA met with the staff of the BRA
continued discussions of a 310- to 330-foot tower.
Further presentations in February, again in March,
all specific discussions of a tower of this kind.

On none of these occasions did anybody fromthe BRA
suggest that there was anything wong or that there
was a problem of any kind with LPA s plans which
reflected a 310- to 330-foot building.

However, in late April, LPA received a
letter fromDirector Coyle, April 22, in which he
advi sed that any proposed building on the Hayward
site would have to be Iinmted to a height of 125 to
155 feet. You will see that passage fromhis
letter, which cane as somewhat of a surprise, to
put it mldly, to M. Ransen. And he responded--the
director also said in a letter a couple days
| ater, "Please revise your plans accordingly so as
to comply with this."

M. Ransen was frustrated and exacer bated

by this and sent a letter of his own back to the
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director of May 4. You can see there the letter
itself displays his frustration. He's tried to
reach him by tel ephone, at a | oss, he can't

under stand what's happening. They had agreed on a
desi gn envel ope, instructed people to reduce
everything to witing. M. Ransen had advised his
board, his |enders, the Bl oom ngdale's owners, et
cetera. Does this nmean you' ve now changed t hese

i nperatives? Architect had been neeting with the
staff on a regular basis, et cetera, asked for a
neeting the earliest convenience. Just displaying
M. Ransen's, number one, surprise and, nunber two,
frustration over these events.

He then followed up hinmself with a letter
asking the director to include the Hayward Parce
site in an econonic devel opnent area subdistrict,
and the reason he wanted to do that was that if
t hat woul d be done, he would avoid the other
restriction that the director had said he had to
conply with and would be allowed to build a

buil ding of up to 400 feet in height. And, indeed,
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the BRA had al ready established an EDA, an econom c
devel opnent area, about a block fromthe Hayward
Parcel. So he urged that this be done in this
i nstance.

Di rector Coyl e responded, however, on
August 11, indicating that Mondev had to basically
conply with these design limtations and urged
Mondev to devel op several different scenarios,
including a no-build alternative, that is, no-build,
apparently, anything; secondly, an
alternative to fit within the IPOD restrictions
that put the height at 100 to 125 feet, and LPA's
preferred alternative

Now, no expl anation was given as to why
anyone was even thinking about a no-build
alternative since plans to build had been cl ear
since 1978.

But, in any event, we did--

PROFESSOR CRAWFORD: M. Hamilton?

MR. HAM LTON: Yes?

PROFESSOR CRAWFORD: Sorry to bother you
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again. \What was the contractual situation vis-a-vis the
hei ght of the buil ding?

MR. HAM LTON: Don't know.

PROFESSOR CRAWFORD: So you didn't have a
contractual right to approval of a building of a
certain height? It was sinply a genera
under st andi ng of the paraneters of the project?

MR, HAM LTON: M. O eskey may be able to
answer that directly.

MR. OLESKEY: The contract does not
provide for a particular height, but there were
these plans that had been devel oped and agreed upon
conceptually with the director, as M. Ham |ton has
sai d.

PROFESSOR CRAWFORD: So the position was
there was a concept, it was an agreed concept
design, as it were?

MR. OLESKEY: That there be an office
buil ding and a tower, and you'd still have to work
out the height--

PROFESSOR CRAWFORD: Yes, which would be a
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substanti al - -

MR. OLESKEY: Yes.

PROFESSOR CRAWFCRD: - -construction.

MR. OLESKEY: Yes.

PROFESSOR CRAWFCRD: | see. Thanks.

MR, HAM LTON: What we did do in response
tothis last letter, M. President, was to subnit
alternatives as the director had requested, and
there is the first alternative plan, the preferred
scheme. This was the one that we wanted to do,
whi ch was the significant tower over the departnent
store on Hayward Parcel, and then a second
alternative schene which conplied with the | POD
restrictions.

You can see fromthe two el evations that
there is a significant difference, but neither one
of these was ever approved by the BRA

Now, |'ve just highlighted those three
subj ects, M. President, to give you an idea of the
probl ens that Mondev was experiencing in trying to

get its design approved and the efforts that it
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initiated itself to nmove things along, with no
success at this stage.

Now, as | had said before, under the
Tripartite Agreenent, LPA' s rights to close on its
interest in the Hayward Parcel extended until such
time as the City substantially conpleted
construction of the underground parking garage that
it had stated in 1983 it intended to build. And at
this stage, as | said before, the City had not
taken any steps at all to commence that
construction and, therefore, the option period for
LPA to negotiate in good faith the final purchase
and sal e agreenent and to close on that Hayward
Parcel transaction was, in essence, open-ended.

At this point in tinme, when these height
restrictions were inposed on the Hayward Parcel
LPA asked Director Coyle what could be done, what
really had to be done to resolve these problens.
And you' Il see there displayed on the screen the
response that he gave to M. Ottieri, who, as

said, was the project nanager on this undertaking

80



10

11

12

13

14

15

16

17

18

19

20

21

for Mondev. He responded that what he wanted was
the insertion of a drop-dead date, that is, a

fi xed, unextendable tine period within which LPA
had to cl ose on the Hayward Parcel. And he advi sed
M. Otieri that if we would agree to that kind of
a fixed deadline, the BRA staff would work in good
faith throughout the design/review process to
assure that LPA could conclude a closing within
this period. And it was M. Otieri's
understandi ng that either this be done or that
Phase Il was going to be plagued wi th unendi ng
probl ems and woul d not go forward.

Under all the circunstances, LPA was very
frustrated at this point as to Hayward Parcel for
all of the reasons that | have nentioned: these
unending traffic studies, the height limitations,
et cetera. And, therefore, they undertook, LPA
undertook to negotiate with the BRA an anendnent to
the Tripartite Agreenent which would give M. Coyle
what he was asking for, what he wanted. And their

view was that unless they did this, they were going
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to have problens ever getting these plans approved.

So they sat down and negoti ated an
anmendnent to the Tripartite Agreement which set a
fixed closing for the Hayward Parcel sone 18 nonths
in the future, that is, 18 nmonths beyond the
antici pated date of this anendnent, which would
have been a drop-dead date of February 1, 1989.

LPA forwarded that negotiated amendment,
signed it and forwarded it to Coyle for signature
in July, and it came up with a nmeeting of the
City's Real Property Board held on Septenber 25,
1987, and we have the mnutes of that neeting
di spl ayed on the screen. And you will see there
that M. Coyle's executive assistant, Paul MCann
addressed the board relating to this suppl enenta
anmendnent, suppl enmental agreenent. He noted that
under the original agreenment there was an ambiguity
because the City had to prove failure of the
devel oper to work in good faith to conclude a
purchase and sal e agreenent, and there was a second

probl em because of --the process was exacerbated
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further because the agreenment provides the

devel oper's rights shall extend for as long as it
takes for the City to construct a subsurface garage
on the site, the point that | was just making.

So the proposed third suppl enenta
agreenent established a drop-dead date for the
closing to be acconplished. Soneone on the board
qgquesti oned whether the City's rights were weakened
under the agreenent, but M. MCann assured the
board that the change is totally in the City's
favor, and the City would then be free to dispose
of the parcel to another devel opment entity if LPA
did not performsatisfactory within this fixed tine
peri od.

The board approved that anmendnent, but
they did advance the date from February 1, 1989, to
January 1, 1989, and that was then signed by LPA
and went into effect at this point in time. The
appl i cabl e | anguage in the anended agreenment is on
the screen there in front of you, and you will see

that it says that unless the City and the devel oper
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agree to a further extension, the devel oper shal
lose its rights hereunder to proceed with an
acquisition if a closing has not occurred by
January 1, 1989, unless the City and/or the
authorities shall fail to work in good faith with
t he devel oper through the design/review process to
concl ude a cl osi ng.

Now, the reality of the matter is that LPA
received very little, if anything, in exchange for
this drop-dead anendnent. One would think that
with or without this amendment, LPA should have
been entitled to have the City and the BRA, quote,
work in good faith with the devel oper through the
desi gn/revi ew process to conclude a cl osing.
Nonet hel ess, M. Ransen and LPA agreed to this
drop-dead date because, as | said, they concluded,
rightly or wongly, that absence such a concession
the project would likely not be approved at all
and they sinply had to take on faith that the City
and the BRA would now act in good faith in this

desi gn process.
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Now, it's at this tine, M. President,
that the second chapter in this story begins
because in the fall of 1987 now, LPA is approached
by Canpeau Corporation, and Canpeau Corporation is
interested in the possibility of buying LPA s
rights and interests in the whole Lafayette Pl ace
Project. | think Sir Arthur nmentioned this in his
openi ng, but Canpeau was a very substantial entity,
owning at this time both Allied Stores and
Federated Stores, which are two of the |argest
retailing chains in the US. And they at this tine
owned both the Jordan Marsh store, which is one
side of this mall, and they owned Bl oom ngdal e's,
whi ch was proposed to be the second anchor store.
They are al so--or were also one of the |argest rea
estate devel opment conpanies in the world.

Initially, they proposed a partnership
with LPA, but M. Ransen concluded that that would
result in conflicts of interest because they and
t he Canpeau woul d be owners, but they would have

two--that Bl ooningdale's store would be there, the
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Jordan Marsh store would be there. |t was an
invitation for difficulties, and so the deal was
then converted into an outright sale by LPA to
Canpeau.

Now, Ransen was interested in a sale after
he was approached by Canpeau because his
rel ati onships with M. Coyle and the BRA were | ess
than satisfactory, to be kind about it; but,
nor eover, Canpeau was a rmuch bi gger devel oper with
| arger resources, and al so because it owned both
Jordan Marsh and Bl oom ngdale's, it had sone
| everage there that Mondev did not have.

PRESI DENT STEPHEN: M. Hamilton, could I
just confirmny understanding of the dates? The
drop-dead date was agreed to in COctober '87.

MR, HAM LTON: In the final version, yes.
That was negoti ated back in July.

PRESI DENT STEPHEN: And that seened to
create a new rel ationship between the parties.

That was the hope of--

MR, HAM LTON: That was the hope.
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PRESI DENT STEPHEN: But al npbst i mmediately
after that, there seens to--Canpeau conmes into the
pi cture, and Canpeau, the application to sell to
Canpeau is nade to the City in Decenber '87.
MR. HAM LTON: That's correct.
PRESI DENT STEPHEN: That's, what, within
two nonths after the drop-dead date.
MR. HAM LTON: That's--you have to
understand, M. President, that the original drop-dead date
agreenent was negotiated in July, back
sone six nonths earlier.
PRESI DENT STEPHEN: | see.
MR, HAM LTON: And we signed it at that--we sat
down and negotiated, signed it, and returned
it at that point in time to the BRA. They sat on
it, discussed it, evaluated it, and changed the
date, and it ultimately is signed--whatever date
sai d- - Cct ober - -
PRESI DENT STEPHEN: So that it was much
| onger than two nont hs--

MR. HAM LTON. Yes. Yes.
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PRESI DENT STEPHEN: | fol | ow.

PROFESSOR CRAWFCRD: But had there been
any worsening of the relationship between July and
Oct ober ' 877

MR. HAM LTON: Well, | think the
rel ati onshi p, Professor Crawford, was adversaria
both tinmes, and whether it is 60 percent down to 50
percent is hard to say. It was certainly not
i mproving. And the view was that the drop-dead
date hopefully would i nprove the situation, but
time was going to tell. But certainly it is at
this time that the relationship was highly
acrinoni ous because of the history that |
expl ai ned.

In any event, Canpeau enters the picture
at this point intime. And, in addition, M.
Ransen, as | said before, is a nmgmjor developer. He
had other projects going. H s overall reputation
was at stake. He was worried as to whether this
thing was going to succeed. It was bad for the

City. | nean, they had a lot there. It was not a
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good situation from anybody's point of view, and he
t hought, well, Canpeau may be able to do better
here than |, for the reasons that |'ve given, let's
see. So he tries to develop and they negotiate an
agreenent in which LPA's interest in the whole
shooting match--the nall itself, the garage, the
Hayward Parcel --woul d be sold to Canpeau.

Now, that agreenent, of course, provided
that it would be consunmated once it was approved
by the BRA, and it had to be approved by the BRA
because of these 121A tax benefits that | had
mentioned before. Just like the sale of the hote
had to be approved by the BRA this sale of the
whol e interest of the mall, et cetera, had to be
approved by the BRA

So, in early Decenmber, Canpeau and LPA
submtted a formal application to the BRA for
approval of this contract, and they asked the BRA
specifically to act very quickly, that is, act by
m d- Decenber, Decenber 18, 1987.

Initially, their inpression was that
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Director Coyle was positive. But an article then

appeared in the Boston G obe on Decenber 10 which

reported on an interview that Director Coyle and

City Councilor MCormack had given in which concern

was i medi ately raised in the mnds of Mondev and

Canpeau both. And that article is displayed there

on the screen in front of you. You'll see in the

initial paragraph a reference that there will have

90

to be sone costly concessions before this Toronto-based firm

Canpeau will be allowed to purchase, an

interviewwith Director Coyle, City Council man

McCor mack, who heads the Council's Pl anning and

Devel opnent Comrmittee: "They said yesterday the

City will seek a better deal before allow ng

Canpeau to buy the mall from Mondev. " Anpbng the

concessi ons sought by the City,' said Coyle, “wll

be to receive a market rate adjustnent paynent for

t he adj acent | ot

--that's Hayward Parcel, needl ess

to say--""|inkage paynments and tax paynments on any

new construction and possibly a new | ease agreenent

for the city-owned parking garage,

nmeasur es that
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could cost mllions.""

They go on. He nakes a nunber of other
comments in the third colunm there. The specia
tax agreement--that's the 121A agreenent--gives the
owner the devel opnment rights to the adjacent |and
parcel which is the real prize in the sale,
notwi t hstandi ng the failing shopping nmall has been
unable to flourish because of its |ocation next to
the Conbat Zone and its fortress-|i ke appearance.
It goes on to say that 121 agreenent was nmade in
1978, does not reflect current narket.

Next slide, please. If the ternms were
appl i ed today, the devel opers would have a
sweet heart deal

Down at the bottom of the page, it's a
maej or opportunity to get capital into downtown
Boston. But the 121A agreement nust be changed.

It was made at a tine when the City was beggi ng,
but the devel opers got a good deal, but it was a
' 78 deal

It goes on in the next paragraph, under
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the ' 78 agreenent, the owners would only have to
pay $5 million to $6 mllion to purchase the
adj acent lot. But he said that the devel opnent
mar ket has escal ated since and the City now wants
market rates for the | ot which could raise the
price to $18 mllion, et cetera. A lengthy,
interesting interview with Director Coyle.

There was a similar article about a week
| ater in another Boston paper, which is in the
record. | won't take you to that.

Now, during this tinme period, throughout
Decenber, LPA was enphasizing to the BRA that this
approval needed to be--this contract needed to be
approved quickly to avoid disruption, because there
was information in the public press, as you can
see. Tenants were raising questions. Leases
needed to be signed or renegotiated. Progress was
hard to achieve if no one knew who was i n charge.
And it was at this tine, Decenber 1987, that BRA
suddenly cl ai mred that LPA had not nmade certain

paynments in lieu of taxes as were required under
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Section 6A of the statute and by reason of the

project's Chapter 121A status.

Now, this assertion by the BRA was news to

LPA and Mondev. |t had never been made before,
either by the City or by the BRA and we didn't
think it was true.

Nonet hel ess, the assertion was made, and
M. Ransen, in order to avoid any problemon this
i ssue, authorized i nmedi ate paynment of the clainmed
anounts so that this could not be used as a pretext
to avoid or disrupt approval of this sale.

Now, we now know from an internal BRA
menor andum dat ed Decenmber 17, 1987, that the BRA
staff was reconmendi ng approval of the transfer of
the project to Canpeau, and specifically stated in
that memorandumthat, with regard to paynment of
out standi ng taxes, the Authority is satisfied that
all paynents due to the Conmonweal th of
Massachusetts under Chapter 121A, Section 10, and
all paynents due the City of Boston under 6A

contracts have been nmade. Reports attesting that
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no arrearage exists have been submitted to the city
assessor and the Commonweal th's Departnent of
Revenue.

In any event, nothing happened in
Decenber. The approval point did not reach the
agenda of the necessary people, of the BRA board,
so no action was taken.

PROFESSOR CRAWFCRD: So, in effect, the
suggestion is that the allegation of unpaid taxes
was made in bad faith?

MR. HAM LTON: Yes. Yes. It was false
and known to be fal se.

PROFESSOR CRAWFORD: The paynent that was
made by LPA or by Mondev, whichever, was nmade under
protest.

MR. HAM LTON: Yes, it was.

PROFESSOR CRAWFORD: Was it subsequently
repai d?

MR. HAM LTON:  Yes.

At this sane tinme, the Real Property Board

Chai rman Roche weighed in with the mayor on this
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proposed transaction. He sent a |letter on Decenber
30 in which he characterized the price under the
apprai sal process that we have seen to be a
nmonetary wi ndfall for the new owner, Canpeau, and
i ndeed for the old owner, Mondev. And he also
rai sed the issue--or conpl ai ned about the deferred
yearly rental under the parking garage | ease that |
have menti oned before.

In any event, when nothing happened, in
Decenber M. Ransen decided to try to nake sone
concessions to Director Coyle at the urging of
Canpeau to see if he couldn't get this thing going.
And on January 12th they sent a proposal, which is
set out on the screen now

They woul d agree to pay $75,000 to the
City each year, regardl ess of the net income from
the property. Under the original deal, the
paynments in lieu of taxes were tied into the net
income fromthe property, and that was elininated
here. So that was a concession

On the | ease, second paragraph there, you
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can see that Canpeau and Mondev nade a concessi on
on the | ease because originally there was deferred
rental payments there as well

Next slide, please. LPA in this letter
agreed to pay and, in fact, had already paid al
anounts due to the City. As we just discussed, LPA
agreed to withdraw an appeal. These are |ess
i mportant. They did ask that this be approved by
the end of January since tine was of the essence,
and- - next slide, please--they also requested that
the BRA extend the drop-dead date by 90 to 120
days.

However, they did not agree and woul d not
agree to abandon or nodify the appraisal formula
for the Hayward Parcel property.

This matter then came up before the Rea
Property Board at a neeting on January 22, 1988,
and we have the mnutes of that neeting. You can
see the considerations that were di scussed by them
at this time. They were briefed on the proposal

enphasi zed three i ssues were directly involved.
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One was the $2 million in deferred basic renta
fromthe mall that had accrued. The second was the
formul a under the Tripartite Agreenent for Hayward
Parcel. And the third was the garage rent that |
have menti oned.

The hi ghli ghted paragraph there, "The
board expressed its desire to capture the $2
mllion owed the City but deferred until now to
receive the fair market value for the Hayward
Parcel , abandoning the tripartite formula, and to
receive the basic rental of $344,000 w thout
contingency, allowi ng for defernment of sane." Al
of those requiring or really involving repudiation,
abandonnent, or conplete unilateral changing to the
Tripartite Agreenent.

In any event, during this same tine
period, M. Ransen was pressing Director Coyle
personally to expedite approval, and at the tria
he testified about his efforts in this regard.
That's shown on the slide in front of you.

"What did M. Coyle say to you at that

97



10

11

12

13

14

15

16

17

18

19

20

21

nmeeti ng?"

"Well, | discussed with himthe probl em of
getting the transfer made. | explained to him as
| explained to the jury, that we should all agree
in essence to get the project conpleted so it's
successful. It was really the spark plug for the
entire area around the Conbat Zone, and | tried to
i mpress himthat he should have the approval nade
qui ckly, expedited to get Canpeau in there and
start doing the building."

"What did M. Coyle say?"

"M. Coyle said, "No, not until | get a
hi gher value for the land, and | don't want you to
take all that profit and run back to Canada with
it."

In any event, M. Coyle rejected or at
| east did not accept the proposal contained in the
January 12 letter, and the matter did not go before
the BRA Board at that tine.

At this point it was evident that the

proposed sale to Canpeau woul d not be approved on a



timely basis, so LPA and Canpeau then structured an
alternative arrangenment which did not require BRA
approval, and that was the | ease agreenment which
Sir Arthur nmentioned briefly in his opening
remarks.

Under that | ease agreenent, the essence of
it was that LPA and Canpeau agreed that LPA would
| ease the mall to Canpeau; they would assign to

Canpeau the parking garage | ease; and they would
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assign to Canpeau an option to purchase al

LPA's rights and interests under the Tripartite

of

Agreenent, including LPA's rights to Hayward

Par cel .

Now, the intent in entering into this

| ease agreenent was to really give Canpeau the

right to manage the mall and work towards

conpl etion of Phase Il until they were able to

obtain the necessary Chapter 121A approvals so that

it could then exercise the options and acquire

everything outright--the mall,

rights to the Hayward Parcel

t he garage,

et cetera.

t he
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Now, the hope was that Canpeau woul d be
able to obtain these approval s reasonably quickly
and, therefore, exercise its option and own this
property outright.

And after executing that |ease agreenent,
Canpeau then announced its own devel opnent pl an
nanmed Boston Crossing Project, projected to cost
roughly $750 mllion, a plan double the size of
what LPA had pl anned for Phase 11

Interestingly, the Canpeau plan called for
a 400-foot tower on Hayward Parcel. It
contenpl ated the construction of a parking garage
under Hayward Parcel connected to the one under
Lafayette Place. It contenplated a significant
expansion of the mall and the adjacent Jordan Marsh
store, which, of course, Canpeau owned. And it
contenpl ated the construction of a second 400-f oot
tower above Jordan Marsh

BRA- -yes?

PRESI DENT STEPHEN: That is a new building

in place of the already very recently constructed
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bui | di ng?

MR. HAM LTON: No, no. No, they
envi sioned two towers--we were going to put a tower
on Hayward Parcel .

PRESI DENT STEPHEN: Yes, sure.

MR. HAM LTON: And that was, of course,
not done. They're going to put a tower on Hayward
Par cel bigger than ours, but at the other end of
the project over the Jordan Marsh store--

PRESI DENT STEPHEN: \Which was al ready
constructed.

MR, HAM LTON: Wi ch was al ready
constructed, but no tower.

PRESI DENT STEPHEN. That was going to be
denol i shed and- -

MR, HAM LTON: Well, it was going to be
renovated and this tower was going to--

PRESI DENT STEPHEN: That's what | meant.

MR. HAM LTON:  Yes.

JUDGE SCHWEBEL: M. Hanilton?

MR. HAM LTON:  Yes?
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JUDGE SCHWEBEL: As an el enent of the

| ease agreenent between Mondev and Canpeau,

was

Mondev paid a significant capital sum by Canpeau?

MR, HAM LTON: Let ne find ny notes on

t hat subj ect.

[ Pause. ]

MR. HAM LTON. Let me conme back to that.

JUDGE SCHWEBEL: All right.

MR. HAM LTON: There was a sum pai d, but

it gets alittle conplicated. And befor

e |

answe

r

that, | need to nake sure | understand the details.

But we'll give you a display of that, Judge

Schwebel .

Now, once that plan was devel oped, Canpeau

set out to get it approved and i ndeed was

encouraged by the BRA, who was, at |east

taken with this plan. And they began to develop--as it

began to develop its plans, Canpeau

initially,

recogni zed that it nmight have trouble conpleting

and getting final approval fromthe BRA

extensive plans by the end of the year

for

t hat

t hese

is,

by
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the end of 1988, which was the drop-dead date.

Accordingly, in many neetings and letters
bet ween March and Decenber of 1988, Canpeau
repeatedly requested an extension of the January 1,
1989, deadline for closing on Hayward Parcel

Woul d you give nme the next slide, please?

And this is testinony of the project
manager for Canpeau, a M. MQuarrie, who testified
on this subject: "In brief, what |I'masking, did
M. Coyle give you a position about your ability to
acqui re the Hayward Parcel during that period from
March to Decenber?"

Answer: "M. Coyle never really said yes
or no inregard to the question relating to the
option. He always operated on the prenise that
don't worry about the site, you will get the site."

As the tinme passed, however, and the plans
were not yet final or approved, Canpeau becane
i ncreasingly concerned. And in Decenber 1998,
Decenber 19, 1998, to be specific--1'"msorry, '88.

| lost a decade.
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PRESI DENT STEPHEN

MR, HAM LTON:. Yes.

PRESI DENT STEPHEN

104

Can | just stop you--

--to tell you

sonmething that puzzles nme, and it's this: At this

time surely the City nust have regarded the

transaction with Canpeau with

al

sorts of doubts

because the City had refused the initial nove by

Mondev to sell to Canpeau, and Mondev had got

around that refusal by going through a | ease

arrangenent. Surely the relationship between

Mondev, Canpeau, and the City nust

bad after that.

MR. HAM LTON: No, |
I think--

PRESI DENT STEPHEN
curiosity.

MR. HAM LTON: Well,

have been very

don't think it was.

Well, that's the

it

point in tinme you' re | ooking at.

depends on what

At this point in

time, which is up--1"mup to Decenber. The drop-dead date

is just about to expire.

PRESI DENT STEPHEN

Yes.
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MR, HAM LTON: So Chairman Coyle is
pl eased because if that drop-dead date expires, now
there's--they can't--you know, the whole--the
apprai sal price provision is no |onger binding, and
the arrangenents will change.

They also |iked this programring. It was
a significant big devel opnment, so on an objective
standard, as you can see, this was attractive to
the City.

Now, Canpeau- -

PRESI DENT STEPHEN:. But if that's so, you
wonder why they objected to the sale to Canpeau.
But, obviously, you can't answer that. Thank you.

MR. HAM LTON: The letter of Decenmber 19
that | just referred to, Canpeau wrote directly to
Mayor Flynn, and it's clear that what they were
trying to do was basically preserve the appraisa
price that was set out in the original agreenent.
And you' Il see the passage that we've highlighted
there: "Qur people have been seeki ng an extension

to close on our purchase of |and owned by the City
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which is part of our downtown project. M. Coyle
refused to extend the closing but wanted to give
some kind of letter which would, in fact, protect
us on buying the I and, and that change woul d expose
us to perhaps paying a nuch higher price and could
significantly affect our econom cs on the project.
My | awers advi sed ne today that we have no
recourse but to officially notify the city that we
wi sh to conplete the transaction and nmake paynent

i medi ately."

So this was the request that Canpeau nade
at this tinme, an effort to avoid the drop-dead
date, protect the price set forth in the appraisa
provi sion of the Tripartite Agreement.

There was no response until the end of the
month from Di rector Coyle, who responded both for
the BRA and on behal f of the City, saying that from
here on Canpeau woul d have to purchase the Hayward
Parcel for its current fair reuse value because the
formul a under the Tripartite Agreenent had expired

on January 1. Canpeau objected, saying that it was
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entitled to an extension, reserved any and al
rights, but it is clear that fromthis point on
the City and the BRA consistently took the position
that the right to acquire the Hayward Parcel at the
Tripartite Agreenent fornula had expired.

Canpeau, nonet hel ess, pursued the Boston
Crossing Project throughout '89 and the first part
of 1990. Indeed, once the drop-dead date had
expired, the BRA expedited the design/review
process and approved this | arge Boston Crossing
Project in June 1989.

To give you an idea of the tinme period,
the total length of a design/review process for
this $750 mllion Boston Crossing Project was sone
15 months. LPA had spent 40 nonths for its nuch
smal | er Phase Il plans, which were, of course,
never approved.

The final plans that the City did--BRA did
approve for the Boston Crossing Project did allow
Canpeau to build towers up to 400 feet on both

Laf ayette Parcel, where the Jordan Marsh store was,
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and on Hayward Parcel, that is, the height
restrictions were obviously renoved.

However, that approval of the design for
t he Boston Crossing Project was achieved only after
Canpeau agreed in May 1989 to pay roughly $17
mllion for the Hayward Parcel and to pay
additi onal benefits package relating to the parking
garage and the mall.

Now, once the BRA approved this project,
Canpeau enptied the mall of tenants in preparation
for its renovation and all of the construction work
that it envisioned. But before substantial work on
the Boston Crossing Project could begin, Canpeau
encountered severe financial difficulties. 1In the
spring of 1990, Canpeau defaulted on its paynent
obligations to LPA under the | ease agreenent of two
years before and ultimately filed for bankruptcy.

Let me just say that Canpeau's bankruptcy
had not hi ng what soever to do with this project.
The bankruptcy resulted from financial exposures in

the billions that resulted from Canpeau's
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aggressive acquisition practices in the |ate 1980s.
In addition, the real estate market had turned
sour, as well. But this particular project was a
m nor part of the overall Canpeau enpire and was
not in any way a cause of the bankruptcy.

As a result of Canpeau's default, under
the | ease agreenent LPA term nated that |ease
agreenent in June 1990, and the interests and
rights under the Tripartite Agreenment reverted at
that point to LPA

Shortly thereafter, the mall failed. It
had a | arge nortgage. There were no tenants or
essentially no tenants, no incone streamto service
that debt. And in February 1991, Manufacturers
Hanover, which held the nortgage on the nall,
forecl osed.

At the end of the day, what happened then
was that neither Canpeau nor LPA was ever able to
construct a second anchor departnent store on the
Hayward Parcel, and the Hayward Parcel remamins to

this day, sone 24 years after the execution of the
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Tripartite Administration, an open-air parking |ot.
Nonet hel ess, the interest in that Hayward Parce
and i ndeed the value of the Hayward Parcel is wel
docunented. We know, as | just said a nonent ago,
that Canpeau agreed to pay $17 nmillion for those
Hayward Parcel rights in 1989. But the interest
conti nues.

There was an article in the newspapers in
July 2001, which we are displaying on the screen
now, concerning nore recent interest. You can see
consi deration of Saks Fifth Avenue opening a second
Boston store under a devel oper's proposal to turn a
parking | ot at Hayward Parcel into a 12-story
office and retail conplex. The second paragraph
down there, the devel oper, led by | ocal devel opnent
arm MDA Associates, bid $20.5 million for the
parcel, et cetera. |In the right-hand colunm, sone
ot her bidders have their own retail plans for the
site. Lincoln Properties offer a $23 nmillion bid
for the parcel, et cetera. Thus, the val ue

interest in the parcel is unquestioned. And that's
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where the litigation started.

JUDGE SCHWEBEL: |'mstill puzzled about
the i nmpact of the paynment that was nade by Canpeau
to Mondev when the | ease agreenment was concl uded.
And it would be interesting to know the di nension
of that paynment and how, if at all, it relates to
the clainms that Mondev now maintains. Could it be
argued--1"mnot saying it can be cogently, but |
ask: Could it be argued that Mndev's | osses were,
in fact, conpensated, at least in part, by the
paynment for the lease? It's true that the |ease
paynments eventually were defaulted upon by Canpeau
when it ran into financial difficulties, but when
the | ease was concluded, this sumwas paid over,
was it not? And--

MR, HAM LTON: Well, a sum was paid, Judge
Schwebel , but you'll recall that this |ease
agreenent was a |l ease of the nmall and a | ease of a
garage, but was an option--was an option to buy the
ot her properties, including the rights to Hayward

Parcel, an option that was never exercised.
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PROFESSOR CRAWFORD: The | ease paynents
were made with respect to property which LPA
actual ly owned?

MR. HAM LTON:  Yes.

PROFESSOR CRAWFCORD: So that was the
result of the transaction, but it wasn't as wel
contingent upon--those paynents thenmsel ves weren't
contingent upon the conpletion of Phase |I1?

MR. HAM LTON: Well, | want to--1"11I
address, as | said before, Judge Schwebel's earlier
inquiry as to how this all worked. But there were
paynments. | nean, the basic--the conpensation from
Canpeau was servicing the debt, for exanple. o
ahead.

MR, OLESKEY: Just to clarify this point,
at the tine the | ease was signed for this |arger

package of rights than sinply the option, nanely,

the garage, the mall, and the option to acquire the
option, $9 mllion cash paid for the mall, $3
mllion paid cash for the garage rights, then a

note given of alnost $9.5 mllion, and then the
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option to acquire the option, nothing was paid.
That was contingent on their success in acquiring
the option.

MR. HAM LTON: Thank you, Steve.

PROFESSOR CRAWFORD: | notice that the--it
seens to have been Canpeau acting on | egal advice
that called upon the City to performimedi ately,
prior to the drop-dead date.

MR. HAM LTON:  Yes.

PROFESSOR CRAWFORD: Canpeau, in effect,
was acting as agent for LPA

MR, HAM LTON: Yes, that's right. |f you
| ook at the | ease agreenent--and | had at one tine
a slide on that, but | renoved it--it displays the
role, the ongoing role. Basically Canpeau took
over and managed this property, but LPA had to
assist and facilitate and do whatever was
necessary. It was essentially a coordinated
effort.

PROFESSOR CRAWFORD: Was there anything

that Canpeau did after the drop-dead date that
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coul d have been regarded as a waiver of the |oss of
those rights?
MR. HAM LTON: | don't think so.
PROFESSOR CRAWORD:  That issue never
arose in the--

MR. HAMLTON: It's never been raised.
PROFESSOR CRAWORD: - -domestic
l[itigation. The point was that they continued even
after the drop-dead date to negotiate with the City
on the footing that they would have to acquire the

Hayward Parcel at market rate--

MR. HAM LTON: Yes, they did--

PROFESSOR CRAWFORD: --and actually nade a
mar ket rate offer.

MR, HAM LTON: The City said the drop-dead
date happened, it's over, it's now market rate.
They went ahead with their design, and they got it
approved. But one of the quid pro quos for getting
t hat approved was an agreenent to pay $17 mllion
for the Hayward Parcel .

PROFESSOR CRAWFORD: And my question was
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whet her any of that conduct coul d have been
regarded as, in effect, a waiver of the earlier
breach of contract, to which your answer was no.
And in any event, of course, there was--

MR, HAM LTON: They reserved all their
rights as of Decenber; they specifically did in a
letter. So it's under protest in that sense,

Prof essor Crawf ord.

I want to turn nowto the litigation and
take you quickly through the history of the
l[itigation so you can see what happened, because on
March 16, LPA brought its |awsuit agai nst--March
16, '92, LPA brought its lawsuit against the City
and the BRA. And the clainms that were asserted in
that |awsuit are set forth there on the screen now
basically a breach of contract against the City and
the BRA under the Tripartite Agreement and breach
of the covenant of good faith and fair dealing;
second cause of action, tortious interference by
the BRA with LPA' s proposed sal e to Canpeau- - next

slide, please--a cause of action based on Chapter
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93A of the Massachusetts General Laws, which, in
essence, provides a cause of action for damages
caused by unfair or deceptive acts or practices in
t he conduct of trade or comerce; and the fourth
bull et, Chapter 12 clai munder the Massachusetts
General Laws as well. Those were the essentia
clains asserted at that tinme.

Sone 15 nmonths later, in the normal course
of events, the City and the BRA noved for summary
judgment on all four of those clains, and in due
course, that was resolved and the results are set
forth on the slide that you now have.

The first two causes of action--breach of
contract and breach of covenants of good faith and
fair dealing--the notion for summary judgnent was
denied in all respect, no reasoned opinion, no
opi nion at all

The Chapter 93A claimthat | just
menti oned was granted, no explanation given, and
LPA filed a tinely appeal fromthat decision with

the Suprenme Judicial Court of Massachusetts.
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The fourth claimnotion was simlarly
granted without explanation. LPA did not appeal
from that decision.

PROFESSOR CRAWFORD: M. Hami | ton,
notwi t hstandi ng the distinction which could be
rel evant in Massachusetts | aw between the different
causes of action, but presumably the case that the
Claimant's clains for breach of contract and for
i nduci ng breach of contract in substance covered
the field of their grievance.

MR. HAM LTON:  Yes.

PROFESSOR CRAWFORD: So, so |long as those
two clains survive, they could bring the substance
of the objections--

MR. HAM LTON: And the tortious
interference claim

PROFESSOR CRAWFORD:  Yes.

MR. HAM LTON: Those were the essenti al
clains here. That third claimis an inportant
claim W are going to cone back to it, the one

that was the Chapter 93A claimthat was disni ssed.
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We viewed that as an inportant claim and that is
why t he people was preserved.

PROFESSOR CRAWORD: What coul d that have
given you in terms of quantum or substantive right,
which the first two, as were comon | aw cl ai ns,
couldn't give you?

MR. HAMLTON: Well, that's a difficult
gquestion. |'mnot sure a whole |ot.

PROFESSOR CRAWORD: We have the sane
gquestion in Australia with the Trade Practices Act.
It's exactly the sanme issue which covers the field
of contract and tort in a few words.

MR, OLESKEY: On that point, Professor
Crawford, if it was established that the City or
the BRA were acting wongfully, abusively, they
could be found liable on an additional substantive
ground and liable for double or treble damges,
plus attorneys' fees. So it could be a
consi derably greater quantumif that claimhad been
al l oned to stand.

MR. HAMLTON. Now the trial in this case,
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M. President, began in Cctober 1994, before Judge
Mul l'igan and a jury of 12. It |lasted 2 weeks/ 14
days, ended towards the end of Cctober

In that connection, it is interesting
because both the City and the BRA were, of course,
parties to the Tripartite Agreement, and LPA had
asserted that both of them had breached. However,
the City alone held title to the Hayward Parcel
not the BRA, and the LPA, in the breach of contract
claim was seeking damages for breach of the
obligation under the Tripartite Agreenent in
respect of that Hayward Parcel

So there becane the rel ati onship between
the BRA and the City with respect to that parce
becanme i nmportant, evidentially inportant, and
specifically whether the acts of the BRA could, and
shoul d, be attributed to the City or, nore
precisely, was the BRA acting as an agent of the
City of Boston regarding the purchase and sal e of
that Hayward Parcel ? Because that was inportant,

and the judge at the trial specifically charged the
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jury on that subject, making this distinction very
i mportant, there were various pretrial events that
occurred during the discovery phase that are
i mportant.

I will try to be very brief and get this
done before the |uncheon recess, M. President.

What happened was that about a year after
the case began, President Cinton nom nated Mayor
Flynn to be the new United States Anmbassador to the
Vati can, and he said he was going to accept, which
meant that he was going to nmove to Rone, a place it
beyond the subpoena power of the Massachusetts
Court.

So ny col |l eague here, in his infinite
wi sdom decided that he would take the testinony of
Mayor Flynn before he departed, and he served a
notice to that effect. The City tried to stop
that. A judge at that tinme, Judge Zobel, who was
dealing with these matters, said, no, they can take
his deposition. The City then filed for a

protective order saying he is high-ranking
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government official, which has, by the way, no
support in Massachusetts law, but, in any event,
they said that he has no real know edge, that his
position with respect to this matter was |largely
cerenoni al and that Coyle was the nman, and that he,
the mayor, had no useful nenory of the events in
questi on.

LPA, nonethel ess, wanted to take his
testimony, and the net result of it was that Judge
Zobel said, |ook, you guys sit down with the nayor
and interview himfor an hour. W'II|l give you an
hour. You sit down and interview him test out his
menory, and let's see if he knows anything so we
don't burden everybody with all of this stuff, and
then we'll see.

And so the |l awers sat down with the mayor
for a 1-hour informal to test his know edge and
menory of these events. Needless to say, at the
end of that hour, the Mondev team thought that he
had a | ot of know edge of rel evant events, and

particularly matters that related to his
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relationship with Director Coyle and whet her or not
Director Coyle was indeed acting as an agent of the
City in all of these efforts.

So, as a result--

PRESI DENT STEPHEN: Could | just ask you
how does that work? 1Is it a sort of matter of
cross-exani nation of --

MR. HAM LTON: The interview?

PRESI DENT STEPHEN: Yes.

MR. HAM LTON: This is unique in ny
experience that this happened, M. Stephen. It was
a way by the judge, this is an inportant politica
person, it's controversial, they don't want to
burden him so they said, sit down and interview
the guy. W mmy save everybody a lot of tinme, and
they agreed to do that, initially, reserving their
rights.

PRESI DENT STEPHEN: \hat if the former
mayor sai d not hing?

MR. HAM LTON: Well, we didn't have that

probl em
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PRESI DENT STEPHEN: No, | see.

But he was asked questions, presumably,
and- -

MR, HAM LTON: Yes, just interviewed him
informally around the table.

PROFESSOR CRAWFCORD:  This wasn't a
deposi tion?

MR, HAM LTON: It was not a deposition
It was informal. Everybody took notes, but no
transcri pt nmade or anyt hi ng.

PRESI DENT STEPHEN: Very ingenious, thank
you.

MR. HAM LTON: Very ingenious. But then
what happened is that LPA went back to Judge Zobe
and said, listen, this is good stuff. Now we want
to take his deposition and record this because it
is inmportant, and we want to use it. And that
resulted in a hearing before Judge Zobel, which
am di spl aying on the screen and which | will
hi ghlight in the seven mnutes that | have unti

t he | uncheon recess.
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At the top of the page, you will see the
Mondev | awyer saying, "Wat | would |ike the mayor
to say," once his deposition, "Wiat | would like
the mayor to say is to give the same sorts of
responses that he gave to nme during ny interview,
whi ch was an hour-long interview, where | probably
asked hi m dozens of questions."

The Court then says, "Let ne explain to
you, to the extent | would be noved to say you
coul d have a deposition, it would be to give you
the opportunity to put into permanent form what the
mayor said. Now we can do that by a tape
recording, you can do it by video, by an affidavit,
you can do it by a permanent form by your witing
out with M. Weinerman's, the City man's,
agreenent, which | trust, on the basis of what has
been told to me, would not be difficult. These are
ways you can solve this problem"”

Then he goes down to the top of the next
slide. "I want to know what's the fairest way to

do, and the l|east intrusive way."
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And the judge said, "I'mconcerned that if
| say, yes, you can have a deposition, this wll
turn into a full-scale scrap deposition, with
peopl e running up here, energency notions, et
cetera," in the mddle of the paragraph there.

And then he continues, "I think it was
entirely appropriate, and indeed | may say |
suggested it, that the mayor sit down and talk with
you. It is not inappropriate that you want to have
what the mayor told you, with respect to his
relations to M. Coyle, in a permanent formthat
can be used."

It continues, "For example, if all of the

parties, including the BRA, were willing to concede
that the mayor will testify as follows, then it is
an agreed fact that whatever--1 would suppose it

woul d not be entirely inappropriate to have the
mayor ask one question and give one answer."

The | awer for the City is conplaining.
He is tal king about his problens trying to schedul e

the mayor, which no doubt was a difficult thing.
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He says, "I think it's really outrageous if they
are back in here."

And the Court says, "No, please, keep the
tenperature down, will you?" And then the Court
continues, "No, it is not at all outrageous what
they are doing. What they are saying is the nayor
gave us sonething that is of value. W want to
make sure that value can be translated into
litigation."

The City's lawer, "Fine. Then let them
in some witten, you know, by witten stipulation."

Then Mondev's | awyer, "Your Honor, a
written stipulation is not really acceptable to the
Plaintiffs, Your Honor, for the very reason that a
jury is not going to be swayed by a witten piece
of paper. A jury is going to be swayed by--"

The judge, "It depends on how dramatically
you read it."

M. Wanger, "Well, that's true."

The Court, "You think a jury is swayed by

a video deposition?"
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Mondev' s | awyer,

think they are much

nore swayed by that than by a witten stipulation."

And t he

Court, "Do you think seeing, and

use the termin its nonpejorative sense,

seei

ng a

politician talk on television is persuasive to the

average Massachusetts resident?"

M. Wanger,

"Vell,

this is very different

from being on tel evision because the nayor would

obvi ously be under

oath, et cetera."

And the judge intervenes, says,

far as the jury is concerned,

And t hen he says,

it is stipulated as to what the mayor said or

"Let nme put

"Well, as

it's television."

it this way: Either

el se

you get a chance to ask the question of this mayor

on camera."

And M. Wanger says,

mean sti pul ated?"

They tal k about that

t hen down at the bottom of the

choice, a stipulation honestly

resisted on either

si de or

one

"Well, what do you

alittle bit,

and

page, "You have your

arrived at and not

questi on:

Tel |

us
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about your official relationship with M. Coyle,
with respect to the Lafayette Place.”

M. Wanger, "Is that a choice for the
Plaintiff to make, Your Honor?"

The judge, "That is an alternative if, and
only if, you are unable to reach agreenent, and
wi |l deternm ne whether you are reachi ng agreenent,
and since |"'mgoing to be on vacation, you had
better reach your own agreenent, and it better be
agreed. Please, M. Wanger, do not play ganes with
this Court."

PROFESSOR CRAWFORD: The gentl eman was
appearing for the City?

MR. HAM LTON: No, for us, for Mndev.

M. Wanger, "Your Honor, |'m not playing
games with this Court."

The judge, "I understand that," et cetera.

Now t hat was the colloquy that took place,
and they then stipulated what the mayor had said in
this 1-hour interview. The City and the Mndev

| awyers sat down and formed a stipulation, the
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pi ece that is displayed there on the screen in
front of you now. Included in that stipulationis
a sutmmary of what the mayor said with respect to
his relationship to M. Coyle, going of course to
this agency issue that | highlighted just a nonment
ago.

If I may, M. President, | would like to
break there, and | will resune with the next
i nstall ment on this subject after the break.

PRESI DENT STEPHEN: And perhaps when you
do, you might explain, to ne at |east, the
rel evance of this, of what you have been talking
about the last 5 minutes, the inportance or the
signi ficance, what |ight does M. Coyle's statenent
throw on anything that we are concerned with
because | don't follow-

MR HAMLTON: | will do that, M.
President. The light that the mayor's testinony
here woul d be goes to the question of whether or
not Coyle was acting as the agent of the City.

When Coyl e does sonet hing, whether that is binding



130
on the City and whether the BRA is in an agency
relationship with the city vis-a-vis the Hayward
Parcel, but let nme expand on that.
PRESI DENT STEPHEN:. Yes, thank you.
We resunme at 3 o' clock
[ Wher eupon, at 12:59 p.m, the hearing

recessed, to reconvene at 3:00 p.m this sanme day.]
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AFTERNOON SESSI ON

PRESI DENT STEPHEN:

start precisely at 3 o'clock.

[3:00 p.m]

Per haps we shoul d

MR, HAM LTON: Thank you, M. President.

PRESI DENT STEPHEN:

MR. HAM LTON: |

i mpati ent.

You have the fl oor.

hope |

PRESI DENT STEPHEN:

[ Laughter.]

No,

didn't | ook too

merely virtuous.

MR. HAM LTON: VWhen we broke for the

| uncheon recess, M. President,

had taken you up

to the stipulation that the parties had entered

into with respect to what the mayor had said

concerning his relationship to M. Coyle. | had

said that this was inportant

because many of the

events conpl ai ned of by Mindev were acts of M.

Coyle, and in many respects the BRA is independent

of the City of Boston. It

is an i ndependent

authority, and the question,

significant as to whether

or

t herefore, was

not

M. Coyl e spoke,
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and acted, and bound sinply the BRA or whether he
spoke, acted and bound the City as well

I ndeed, this canme up on nmany occasions
during the trial, where the BRA and the City were
separately represented and directions were sought
fromthe Court and given as to whether a particul ar
pi ece of evidence would conme in against the City or
whet her it would cone in against the BRA or both.
So it was not an issue wi thout significance, and
i ndeed that is exactly why Mondev had sought to
take the deposition of the mayor on this issue,
which they were entitled to do.

In any event, the stipulation ultimtely
resulted, and | have taken you through the coll oquy
with the judge which showed how t hat devel oped. W
have on the screen now extracts fromthat
stipulation, and you can see its significance or at
|l east its relevance to the issue of a relationship
between M. Coyle and the mayor.

The mayor had--this is a stipulation

bet ween the parties concerning what the nmayor had
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said during his interview. "The mayor had
recommended to the BRA board that M. Coyle be
hired as executive director of the BRA. M. Flynn
said, in substance, that in his view, M. Coyle was
the person primarily responsible for devel opnent

i ssues involving the City from 1984 to 1990. The
mayor felt it inportant to give departnent heads
and officials, such as M. Coyle, flexibility and
latitude to administer their respective departnents
usi ng their own good judgnment and skills.

The mayor felt that this was particularly
true in the area of devel opnent, where he left all
of the details to departnent heads, such as M.
Coyl e, and was content to let M. Coyle act as he
saw fit. The mayor indicated that he had
tremendous confidence in M. Coyle, and relied on
himand his staff and that he had been very pl eased
with the manner in which M. Coyle handl ed
devel opnent issues.

In response to the question of whether

there was a person designated within the mayor's
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office to handl e Lafayette Place, the mayor replied
that Steven Coyle would have handled it directly."
A concession in our view that insofar as this
particul ar project, Lafayette Place, was concerned,
M. Coyle was acting on behalf of the mayor.

Now, after the trial began in 1994, M.
President, the City took the position that this
stipul ation should not be adnmitted as evidence.
This is a different judge now. The judge that
handl ed the prelinnary matters, Zobel, and had
encouraged the parties to cone up with this
stipulation was not trying the case.

Judge Mul ligan, who was the trial judge,
postponed ruling on the adm ssibility of the
stipulation throughout the trial. Near the end,
however, LPA |earned that the former mayor,
Ambassador Flynn, might be in Boston and inforned
the judge that it was trying to subpoena the forner
mayor .

Let me have the next slide, please, Lee.

The City, at that point, tried to quash
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t he subpoena that Mondev was endeavoring to serve
upon the mayor, but at the same tine, |ikew se,
continued to object to the stipulation. You see
that there in the trial transcript displayed on the
screen.

"Do you continue to object to the
stipulation on behal f of the BRA?"

“Yes, | do."

"Ckay. The oral mpotion to quash the
subpoena i s denied."

"We'l| see what happens. see if M. Flynn
shows up tonorrow, Anbassador Flynn. Okay, so
we'll reserve on that matter."

Now, as it turned out, Mondev was unable
to | ocate Ambassador Flynn, and therefore he could
not be served with a subpoena, the net result
bei ng, obviously, that he did not appear at the
trial to testify. However, for reasons unknown to
anyone, Judge Milligan, at the end of the day,
excluded the stipulation fromevidence conpletely

so that the evidence that Mondev had endeavored to
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record, for purposes of the litigation in this
stipulation, did not cone in.

PROFESSOR CRAWFORD: M. Hamilton, sorry.
You said Judge Milligan excluded, but he gave no
reasons for excluding?

MR. HAM LTON: Yes, yes.

It is inmportant, also, Professor Crawford,
this relationship between the City. Because as |
poi nted out this norning, there were all kinds of
events that had taken place over a 5-year period,
some involving Director Coyle, sone involving the
Real Estate Board, sone involving soneone el se
some involving the mayor, et cetera, and the
rel ationship is inportant because you can isolate
on any single event and say that is okay.

There is nothing wong with that, whether
that be traffic studies which | tal ked about or the
refusal really to obtain the appraisals or new
roads or closing roads or any of those events. |If
you take one of them by thenselves, they are

under st andabl e, but the cumul ative inpact of those
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is very significant, and it's inportant.

PROFESSOR CRAWFORD: |'m sorry, M.

Hami Iton, | hate to interrupt. Wy does it matter
to your case that it was excluded?

MR. HAM LTON: That what was excluded, the
stipul ati on?

PROFESSOR CRAWFORD: The stipul ation, yes.

MR, HAM LTON: The stipul ati on because- -

PROFESSOR CRAWFORD: When | say "your
case," | nean your case before this Tribunal. Wy
does it matter to your case before this Tribuna
that it was excluded?

MR. HAM LTON: Well, because what we are
trying to denonstrate that we were prejudiced by
the acts of all kinds of people, and we want to be
able to attribute all of those acts to al nost
everyone. In other words, we don't want to have
sonmeone say: Oh, no, no, no, no. This only is
attributable to the City, this one is attributable
to the BRA or soneone el se.

PROFESSOR CRAWFORD: M. Hamlton, | can
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see that the issue of attribution matters in the
donmestic context because the question was whet her
these acts were a breach of the City's contract.

MR. HAM LTON:  Yes.

PROFESSOR CRAWFORD: But, of course, your
cause of action here is an after-cause-of-action.

MR. HAM LTON:  Yes.

PROFESSOR CRAWFCRD:  And the rul es of
attribution and treaty is different fromthe rules
of attribution and contracts.

MR. HAM LTON:  Yes.

PROFESSOR CRAWFCORD: So does it matter, as
| ong as we know what the stipulation was and what
the evidence is, in any event, in relation to the
BRA, which is obviously a public authority,
presumabl y- -

MR. HAM LTON: You now know what the
stipulationis. | will let nore of my coll eagues
respond to that substantive point, Professor, but
you now have the stipulation. You understand what

the intention of the parties was at the tine.
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Now we had a sinmilar story--

PRESI DENT STEPHEN: Can | just ask,
really, you are putting all of this, concerning the
stipulation and the exclusion, as a further
i nstance of inproper conduct on the part of the
Respondent .

MR. HAM LTON: Yes, we are.

PRESI DENT STEPHEN: That's what it cones
to.

MR. HAM LTON: Yes, we are. It's a bundle
of twi gs.

PRESI DENT STEPHEN: Yes, | follow you.

MR. HAM LTON: Yes. Now we had a sinilar
problemat the trial with respect to Chairman Roche
of the City's Real Estate Board. This was slightly
di fferent because there we actually subpoenaed
Chai rman Roche. You will recall that this norning
| nentioned he had witten a letter to the mayor at
a key point in connection with the tinme when we
wer e seeki ng approval of the Canpeau contract.

Here we served a subpoena, and he was to attend.
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If you will put up on the screen, the colloquy on
this, please, Lee, you will see that he had been
served, and the judge asked where does he live, he
lives in Dorchester

The Court, "Well, that's about six nmiles
away. "

"l understand, Your Honor. | have |eft
messages, et cetera.”

"Well, we're going to need him" said the
Court.

“I've told him Your Honor, and | will
continue to tell himat the |unch break, at the end
of the day."

The Court, "Well, he can drive over or he

can come over in a police car," referring,
obviously, to the power of the Court to conpel this
man's attendance. He was within the i medi ate
vicinity of the Court.

Nonet hel ess, Chairman Roche ignored the

subpoena. He did not appear at trial, and the

judge declined to exercise his authority to conpel
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attendance, again, without stating any reason for
it. The net result sinply being that Chairman
Roche's contribution to an understandi ng of facts
was not available at the trial

Now, at the close, when Mondev conpl eted
its presentation of its case, but before the BRA or
the City had commenced their defense, the BRA nade
a notion for a directed verdict. It was a witten
notion on multiple grounds, including that it had
imunity, and that particular ground is stated
t here.

As you can see, this is a generic inmunity
claim no specific citation, you know, nothing,
just imunity fromPlaintiff's "Fourth Claim for
intentional interference with contractual and
advant ageous business relations. This was the
first tinme immunity had come up. There had not
been an affirmative defense pleaded. There had
been no notion at the outset to dismiss on the
grounds of imrunity, no notion for summary judgnent

on imunity grounds. It conmes up after this case,
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plaintiff, has conpleted the presentations of its
case. Judge Mulligan denied the nmotion fromthe
bench wi t hout any opi nion.

After the defendants put on their case,
the notion was renewed in exactly the same form
and once again Judge Milligan denied the notion
fromthe bench w thout any explanation or opinion

Now, during the closing argunents, M.
Presi dent, as part of the effort to persuade the
jury that there was no enforceabl e contract between
this City and the LPA for the purchase and sal e of
t he Hayward Parcel because the terns of the so-called
agreenent were too vague and undefi ned,
counsel for the City argued, as displayed there on
the screen, arguing to the jury here.

"And then the question becones, how do you
figure that out? WeIll, how do you deci de what the
deed is going to be to transfer the property? How
did you deci de when the transfer is going to take
pl ace, where to show up for the closing? The

closing is where you show up to exchange the deeds,
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and you know what date is it going to be? Is it 2
o' clock in the afternoon or 10 o' clock in the
norning? Do you just bring a plain check? Do you
bring a certified check? Does it have to be a
certified check drawn on an Anmerican bank?
Remenber, we're dealing with Canadi ans here."

Now | don't know what that argunment was
all about, M. Chairman. LPA had been around for
some time in connection with this project. It had
i ssued many, nmany checks, no evidence that there
was any problemw th any check it issued, so
don't know what the reference is to a plain check
or to a certified check or to a certified check
drawn on an American bank or to the problemthat
we' re dealing with Canadi ans here.

["m sure--

PROFESSOR CRAWFORD: M. Hamilton?

MR. HAM LTON: Yes?

PROFESSOR CRAWORD: | coul d wel
understand that if the jury verdict had gone

agai nst Mondev or LPA, in the context in which
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counsel had stressed that you were dealing with a
Canadi an institute, that that night be evidence of
di scrimnation, but howis it evidence of
discrimnation if Mondev won the case
notwi t hstandi ng? | nean, the remark may have been,
dependi ng on how you read it, unfortunate, but
what's the causal link to the breach?

MR. HAM LTON: There are pieces of the
case we won, Professor Crawford, at this early
stage. There are pieces, of course, of the case
that we did not win. There were damages issues out
there, et cetera, so it was inportant.

As | say, there may be, to ne, it is just
a naked appeal to the jury by the City to prejudice
to discrimnate against foreigners. There nay be
some ot her expl anation.

PROFESSOR CRAWFORD: But the proposition
which is being addressed there is what you had to
do in order to fulfill your side of the bargain in
order to give effect to your option, and on that

poi nt you won with the jury because the jury said
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t hat you- -
MR. HAM LTON: Said there was a contract.
PROFESSOR CRAWFORD: Sai d not nerely that
there was a contract, but that you had done
everything that you needed to do in order to rely
on the contract.

MR, HAM LTON: The jury said that, yes,

PROFESSOR CRAWORD: And that seems to be
the point that this passage is directed to.

MR. HAMLTON: | think it is, but | think
the only reason to nmake this argunent about a
Canadi an conpany is to discrimnate against
Canadi ans, whether it is in the magnitude of the
darmages that are awarded or whatever. It conmes up
To me, it's an unnecessary, inappropriate and
gratuitous remark. It shouldn't have happened.

Now, once the closing argunments were
conpleted, M. President, Judge Mulligan sent the
case to the jury based upon a special verdict form

cont ai ni ng nine questions, which | will display for
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you on the screen, together with the answers that
the jury gave when it concluded its deliberations.

Question One: Was there a valid contract
between the City and the LPA for the purchase and
sal e of the Hayward Parcel ? They answered t hat
yes. That's the point that you were just naking,
Prof essor Crawf ord.

Question Two: Did the LPA performits
obl i gati ons under the contract? They answered that
yes, and you can see there that they were
instructed at this point to go to Question Four and
not address Question Three, Question Three, of
course, being if LPA had not perforned, if the jury
had found that they had not perforned, was its
failure caused by sone material breach by the City
or because the City was dealing in bad faith, et
cetera. They didn't address that question because
they found that the LPA perforned.

Then Question Four: Did the City of Boston
breach? The answer to that was yes.

Question Five: Was the BRA acting as the
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agent of the City of Boston regarding the purchase
and sale of the Hayward Parcel? Answer to that is
no. This is where that stipulation could well have
had a--caused the jury to check the other box, but
in any event, the jury was instructed, if no,
follow the instructions under Question Nunber Six,
but the jury answered Question Number Six itself,
and answered it: Did the BRA breach the contract?
Answer: Yes.

Question Seven: What danmeges were
proxi mately caused to the LPA by the breach | ess
any noney received for the Hayward Parcel from
Canpeau? So the jury was to deternine the damages
caused by breach after taking into account any
noney received for the Hayward Parcel from Canpeau.
They found damages of $9.6 million

Question Eight: Did the BRA intentionally
interfere with the contractual relations between
LPA and Canpeau? Answer: Yes.

And the final question: What danmages

resulted to LPA fromthat interference, again, |ess
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t he noney received from Canpeau? And the answer
there, $6.4 mllion
Now, when that was returned--yes?
PROFESSOR CRAWFORD: What is the
rel ati onship between the $6.4 mllion and the $9-point--
MR. HAM LTON:  $9. 6-.
PROFESSOR CRAWFCRD: --$9.6 mllion?
| realize that these verdicts are
relatively inscrutable, but on what basis can you
say that if the danages caused to LPA, taking into
account the noney received from Canpeau, the gist
of the conplaint being essentially the sane agai nst
the City and BRA, that they were different figures
or they intended this cunulative and, if so, on
what basis?
MR. HAM LTON: Well, we will never know
exactly what the jury did, of course, but the
clainms are not the same agai nst the two.
PROFESSOR CRAWFORD: They are not the sane

cause of action, but surely the underlying | oss
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suffered by LPA, and therefore by Mondev, was
essentially the sane. It was a conbi ned course of
action by the two parties.

MR. HAM LTON: Well, in a sense, but the
damages sought against the City for a breach of
contract were for breach of the Tripartite
Agreenent in respect of the Hayward Parcel. That
was what we were seeking. The danmges for tortious
interference against the BRA are tortiously
interfering with the separate Canpeau contract, by
which we |lost the sale of the whole project. So
they are not the sane.

PROFESSOR CRAWFCORD: So, in fact, there is
no overl ap between the two danmages.

MR. HAM LTON: We didn't think so.

But, to finish that story, Judge Milligan
had a different view, Professor Crawford.

I medi ately after the jury returned this form he
first struck the jury's finding that the BRA had
breached the contract, saying it was a neani ngl ess

answer in that they had just answered the previous

149



10

11

12

13

14

15

16

17

18

19

20

21

gquestion to the effect that the BRA was not agent
for the City. Ergo, it wasn't a party to the
contract regarding the purchase and sale of the
Hayward Parcel. So, under that theory, it could
not have breached.

He did not seek clarification. He was
asked by the lawers to seek clarification fromthe
jury. He declined to do that. He also ruled, at
that time, that the $6.4 million against the BRA
for tortious interference was enconpassed within or
swal | owed up by the $9.6 million award agai nst the
City for breach of contract, the point you were
just making.

Counsel for Mondev made the answer that |
just gave you, but it did not persuade Judge
Mul i gan, and he concluded that the danages did
overlap, and again refused to seek any
clarification fromthe jury.

A week after the trial ended, roughly,
both sides nmade the usual nmotions for judgnent,

notwi t hstandi ng the verdict, or, in the
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alternative, for a newtrial. Those were, of
course, addressed to the trial judge, and, roughly,
al nost a year later, 10 nonths |ater, August 1995,
Judge Mul Iigan decided those notions. The result
of Judge Mulligan's decision is displayed there on
the screen now.

He first held that there was sufficient
evi dence to support the jury's finding that there
was a binding purchase and sal e agreenent, the
City, of course, taking the position that there was
not .

He found sufficient evidence to support
the jury's finding that the City had breached. He,
simlarly, affirmed the $9.6 nillion for a breach
of contract. He concluded that the LPA had
presented sufficient evidence for the jury to
conclude that the BRA unlawfully attenpted to exact
a higher price for the Hayward Parcel than would
have been obtained using the fornmula in the
Tripartite Agreenent, and he further stated that

that the LPA had offered strong evidence that the

151



10

11

12

13

14

15

16

17

18

19

20

21

152
BRA was i nproperly attenpting to strong armit
during the design revi ew process.

However, Judge Mulligan concl uded that
even though the BRA had not raised its inmunity
defense until after the case had essentially been
tried, the defense was not waived and was stil
avai l abl e, and then he held that the BRA was
entitled to i munity under Massachusetts law as to
t he conmi ssion of intentional torts, such as
interference with contractual relations, and that
essentially nmooted his earlier decision about the
overl ap between the two because he had now
elimnated the $6.4-, in any event.

He al so ordered interest on the damages
running fromthe date the LPA filed suit, rather
than the date we claimed was the date of the
breach, and that was his decision on that. That
resulted in an i medi ate notion to anend, arguing
on this interest point, and unfortunately the judge
did not rule on that notion for al nost 2 years,

denying it on August 20, 1997. The case was nhot
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ripe for appeal until that happened, which expl ains
some of the passage of tinme, 2 years were occupied
there.

Both parties then--

PROFESSOR CRAWFORD: M. Hanmilton, is the
award of interest under Massachusetts |aw
di scretionary?

MR, OLESKEY: [Of nicrophone.]
[ I naudi bl e.]

PROFESSOR CRAWFORD: That's the quantum of
i nterest, but what about the period in respect of
which interest is payable. Certainly, the |ega
systems that | amused to, there is no amunt of
di scretion in them

MR. OLESKEY: The only question was
whet her there is going to be interest on the
contract award fromthe date of the breach or from
the date of the filing of the conplaint, and it was
that nmotion that was pending for 2 years. The
judge ultimately ruled, as M. Hami|lton has said,

that the interest should run fromthe date of
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filing, not fromthe date of breach

PROFESSOR CRAWFORD: My question was
whet her the determination of that issue was a
matter within the judge's discretion.

MR, OLESKEY: No, it's just a matter of
the clerk literally mathematically determ nes, once
it's clear the date from which the interest runs.

It is statutory, yes.

MR, HAM LTON: At this point, as | said,
M. President, both the City and Mondev sought
di rect appeals by the Suprenme Judicial Court in
Massachusetts, bypassing an internedi ate appeal
That can be done under certain circunstances, and
it was done here. Leave was granted for direct
appeal fromwhat had already transpired that | have
described to the Suprene Judicial Court in
Massachusetts.

In that connection, as | had said earlier
the parties appeal ed not only the grounds that
arose out of these various decisions by Judge

Mul l'i gan and the jury, but also appeal ed from Judge
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Zobel's earlier decision dismissing that third
cause of action under Chapter 93A of the
Massachusetts General Laws. That had been
preserved by an appropriate filing early on.

So that went up, along with the issues
that arose out of the decisions by Judge Ml ligan
That resulted, then, in the argunments and ultimte
deci sion of the Suprenme Judicial Court of
Massachusetts. | amnot going to sumrari ze those
argunents. | amgoing to | eave those for Ms.

Smut ny, who wants to deal with that in the context
of the substantive clains here in this NAFTA
proceedi ng.

Let me only say, as you are well aware,
that once the Suprene Judicial Court had conpl eted
its deliberations and analysis, our client, Mndev,
was |eft with no recovery of any kind in this
matter. They filed inmediately an application, a
petition for rehearing, setting forth their
conplaints as to what the Suprene Judicial Court

had done. That was denied very quickly, again,
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Wi t hout opi ni on.

PRESI DENT STEPHEN:. Can you tell nme an
application for rehearing, that presumably requires
some grounds. WAs it suggested there was discovery
of new material or on what ground would you
succeed, other than nerely saying this decision was
i ncorrect?

MR. HAM LTON: Well, they basically said
that that decision was incorrect. They said, for
exanpl e, that there was--

PRESI DENT STEPHEN: But that's not a
ground for rehearing, surely, is it?

PROFESSCOR CRAWFCRD: | think under
Anerican law it is.

PRESI DENT STEPHEN: Real ly?

MR. HAM LTON: Yes. You can raise, for
exanpl e- -

PRESI DENT STEPHEN: Going back to the sane
Court and sayi ng- -

MR. HAM LTON:  Yes.

PRESI DENT STEPHEN:. --pl ease rehear
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because you were w ong?

MR. HAM LTON: They said, rehear, and they
said, for exanple, you have deci ded issues in your
opi nion that had never been raised before. W
really haven't had the opportunity to brief them or
be heard on them but you have relied on them
They said that in their application. They said,
you allowed themto assert this imunity defense.
We had clainmed it had been waived. You didn't
address waiver. |It's waived. There were those
ki nds of things.

They then filed, when that petition for
reheari ng was denied, there was then a petition for
writ of certiorari to the Suprene Court of the
United States. | suspect that all of you are
fam liar enough with American jurisprudence to know
that that is, indeed, a challenge, but it was,
nonet hel ess, nmade here, clains bei ng nmade t hat
property had been taken in violation of the Fifth
Amendnent and the Fourteenth Amendnent. That

petition was deni ed wi thout opinion on March 1,
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1999, which was the end of the day for Mondev in
t hese proceedi ngs, pronpted a comment fromthe
City.

Lee, Slide 100, please.

"We thought all along the City had done
nothing in breach of this agreement. W're glad
the taxpayers won't have to pay about 20 nillion to

a Canadi an devel oper that's already nade a | ot of

nmoney. "

M. Oeskey: "I think nmy client is
pl ainly di sappointed and will continue to review
options."

And that is what brought us here. Thank
you, M. President.

PRESI DENT STEPHEN: Thank you.

Ms. Snut ny?
MS. SMUTNY: |'mgoing to address the
Tri bunal now on what I'll refer to as the

prelimnary objections that were raised with
respect to the Tribunal's conpetence and to the

admi ssibility of Mondev's claimthat were raised by
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the Respondent and |I'Il just--Lee, are you with ne
there on the slides?

Al right. Well, the Tribunal will recall
that inits letter of April 14th, 2000, Respondent
urged that these arbitral proceedi ngs be bifurcated
in order to address several jurisdictional and
admi ssibility objections follow ng an exchange of
pl eadi ngs between the parties as to whether
bi furcation on that basis was warranted. The
Tribunal ordered that the issues of conpetence
rai sed by Respondent be addressed together with a
question of liability, so now we will address those
i ssues.

First, the need for a final judicial act.
The Respondent objected that the Tribunal |acked
conpet ence to address Mndev's clainms insofar as
they are based upon the BRA' s tortious conduct
because the SJC s decision on that subject was not
a final act of the United States judicial system
that can give rise to state responsibility under

Chapter 11. That's now been--
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PRESI DENT STEPHEN: That's no | onger being
pur sued?

MS. SMUTNY: Right, wanted to nake sure
that that was clear.

PRESI DENT STEPHEN: Yes, that's clear

MS. SMUTNY: Ckay. Lee, go to the next.
That was clear, the Counter-Menorial. Let's nove
on to the next.

Respondent al so objected that Mndev has
failed to present a claimunder 1116. Article 1116
provides in relevant part that an investor of a
Party may subnit to arbitration a claimthat
anot her Party has breached an obligation under
NAFTA' s Chapter 11(a), and that the investor has
incurred | oss or danmge by reason of or arising out
of that breach. Article 1116 in effect describes
the type of claimthat the NAFTA State's Parties
consent to submit to arbitration, that is, a claim
that the investor incurred | oss or danage that was
caused by a breach of a substantive provision of

Chapter 11. This is conpared to Article 1117, but
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"Il address nmore on 1117 shortly.

Now, recalling the decision of the
I nternational Court of Justice in the Barcel ona
Traction case, Respondent argues that that case
denonstrates that international |aw does not
recogni ze the | osses that a sharehol der of a
corporation mght suffer unless those | osses are
i ndependent of the injuries sustained by the
corporation. Respondent therefore objects that
i nsofar as Mondev has only presented a cl ai m based
upon | osses incurred by LPA, it cannot proceed
under Article 1116 as Article 1116--under Article
1116 Mondev is linmted to seeking conpensation for
its own | osses. As Mndev has set forth inits
written subm ssions, it does seek conpensation for
its own | osses in this proceeding, and therefore is
properly proceedi ng under 1116.

Now, the Tribunal will recall that inits
order of Septenber 25, 2000, it reserved any issues
regardi ng damages to be disposed of follow ng the

di sposition on the merits. Therefore, issues
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regardi ng the nature and degree of Mondev's | osses
woul d appear therefore to have been reserved for a
| at er phase. Neverthel ess, Respondent's
prelim nary observations on the matter nerit a few
remarks.

If we can go to the next slide. It is
useful to recall that Lafayette Place Associ ates,
or LPA, is alimted partnership. It was created
sol ely and exclusively for the Lafayette Pl ace
project, and the only assets it ever had were the
bundl e of contract rights and other property held
in respect of the project. The sole genera
partner of LPA is Mndev U S. A, which is a
Massachusetts corporation, which is wholly owned by
Mondev International. That is the Claimnt. The
sole limted partner is the Sal em Corporation, also
a Massachusetts corporation, wholly owned by Mndev
International. Neither of the two LPA partners,
Mondev U.S. A. and the Sal em Corporation, conducts
any business nor owns any assets other than their

respective partnership interests in LPA
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Let's go to the next slide. NAFTA' s
Chapter 11 substantive provisions, including 1105
and 1110, prescribe standards of treatment to be
accorded to investments of investors, and as set
forth in Article 1139, NAFTA defines investnent of
an investor--of a Party--as an investnent owned or
controlled directly or indirectly by an investor of
such Party. Thus NAFTA contenpl ates that an
i nvestor may present a claimfor |osses incurred as
a consequence of treatnment accorded to an
i nvestment that it nay own indirectly.

Third, the United States overstates the
hol di ng of the court in the Barcel ona Traction
case. In that case the International Court of
Justice was addressing the allocation of the right
of diplomatic protection as a matter of customary
i nternational |aw between two potential Cl ainmant
states arising out of an alleged taking by Spain of
the assets of a corporation. |In the circunstances,
the Court held that as between Canada, the state of

the injured corporation, and Bel gium the state of
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the shareholder's nationality, it was Canada that
had the right of diplomatic protection. The Court
expressly stated that its decision would have been
different if Bel giumhad presented a claimin
reliance upon a treaty granting it rights that had
been infringed. Also the Court |left open the
question of whether its decision would be to deny
Bel gi um standing if Spain had been the state of

i ncorporation rather than Canada, a third party,
that is, if the Court had been confronted with a
bilateral situation, rather than a decision of
allocating the right of diplomatic protection to
one of two potentially claimng states. [In other
words, the Court |eft open the question of whether
if Barcel ona Traction had been a Spani sh conpany
wi t h Bel gi an shar ehol ders, would Bel giumin that

ci rcunst ance have standing to espouse clains of its
nati onal s, the sharehol ders, against Spain, arising
from Spain's alleged wongful conduct, vis-a-vis
the assets of the corporation.

The Court al so expressly left open the
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question, which it observed was not before it, of
whet her an attack on a conpany's rights that causes
damage to the sharehol ders, could constitute a
violation of the sharehol ders' direct rights.

Let's turn to the Article 16 slide.

PROFESSOR CRAWFORD: [OFf m ke, inaudible]

MS. SMUTNY: OCh, we could give you those
references. I'msorry, |'mnot going to point them
right now, but that's sonmething that we certainly
can do.

PROFESSOR CRAWFORD:  Fi ne.

MS. SMUTNY: It is noteworthy in this
regard that NAFTA' s provisions do not refer to a
violation of rights, either direct or indirect, but
rather to an investor's |oss or damage, but rather
to an investor's |oss or damage.

Finally, Respondent's assertion that 1116
only applies to what the Respondent calls direct
| osses or direct injuries, as opposed to what it
characterizes as indirect |osses or injuries, reads

| anguage into the provision that is not there.
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Li kewi se, its asserted test that injuries suffered
by an i nvestor who chooses to proceed under 1116
nmust be i ndependent of the injuries that nmay have
been suffered by an enterprise that it nmay own or
control also cannot be found in NAFTA s text.

In this regard the Tribunal may note, as

Mondev has observed in its Menorial, in at
| east two ot her NAFTA Chapter 11 cases, Pope &

Tal bot and S.D. Myers, both agai nst Canada, U.S.
conpani es subnmitted clains under 1116 for | osses
and damage incurred as a consequence of neasures
taken that affected the business operations of

t heir whol | y-owned Canadi an subsi di aries, the
Tribunals in both cases rendered decisions finding
liability. Apparently no issue about 1116 was

rai sed.

PRESI DENT STEPHEN:. The strength of your
current subm ssion, which you are now dealing with
is that your claimfalls validly within 1116.

MS. SMUTNY: That's right.

PRESI DENT STEPHEN: Yes.
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PROFESSOR CRAWFORD: And your position, is
that LPA itself was an investnent?

MS. SMUTNY: LPA was one of severa
i nvestments. CObviously, Mndev International, the
Claimant, owns indirectly even the assets of LPA
So there are several possible investnments at issue
here. And in fact, this needs to be addressed in
the context of clarifying where the | osses are, the
quantification of the damage, and so on. But
certainly LPA could be considered an investnent, so
could LPA's assets.

PROFESSOR CRAWFORD: It doesn't only go to
quantun? Doesn't it go to the question of whether
there has been a breach?

MS. SMUTNY: Right, which is why | think
at a prelimnary stage it's useful to go over this
now. At least in theory is it possible that we
have articul ated breaches of NAFTA, Chapter 11
t hat have caused sonme danmage to Mondev, and then we
can tal k about the quantification at a | ater stage.

PROFESSOR CRAWFORD: My point was this:
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if you regard LPA as an investnent, it's an
i nvestment indirect of Mndev.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFCRD: It is therefore an
i nvestment of an investor of another Party.

M5. SMUTNY: Yes.

PROFESSOR CRAWFCRD: The 1105 standard is
a standard of treatnent of the investnent.

M5. SMUTNY: Yes.

PROFESSOR CRAWFORD: So you don't have to
show- -

MS. SMUTNY: That's right. | nean, that's
right.

PROFESSOR CRAWFORD: On ordi nary--1 nean
' m not expressing concluded views, obviously, but
on an ordinary interpretation of 1105, read with
the various definitions, that would seemto foll ow

MS. SMUTNY: Certainly LPA is an
i nvest ment of Mondev | nternational

Anot her point necessary to be made is that

there are many arbitral awards issued under
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i nvestment protection treaties, that |ike NAFTA
Chapter El even, do not distinguish between clains
for direct and indirect |osses, an in which the
Cl ai mant was awarded conpensation for | osses
incurred as a consequence of treaty violations that
injured i nvestnments owned indirectly, that is to
say, through sharehol dings in conpanies. And
exanpl es of these, two noted in the Menorials, were
Maf fezini v. Spain, which is Claimant's | ega
Exhibit 52; AMI v. Zaire, Claimant's legal Exhibit--1'm
sorry, Legal Appendix 53; and nost recently--and a copy of
this case will be provided to the
Tribunal at the end of this afternoon--CME v. the
Czech Republic, a decision certainly Judge Schwebe
is famliar with, deci ded under the Czech-Netherlands BIT.
These cases were all decided
under international law. The only reference to
direct and indirect in those treaties, like in
Chapter Eleven, refers to the ownership of the
i nvestments to which the protections of the Treaty

apply, and yet the Barcel ona Traction doctrine,
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urged here by the United States, apparently was not
even di scussed as presenting a bar to such clains
bei ng made by the shareholder. One may therefore

i nqui re what purpose is served by Article 1117, if
it was not intended as the sole option for an

i nvestor to present a claimfor |osses incurred as
a consequence of injury sustained by an investnent
owned indirectly.

The NAFTA State Parties obviously
concluded that they did not wish to allow |ocally-
i ncorporated entities to bring clains on their own
behal f, even if those entities were owned by a
nati onal of another NAFTA State party. This is
seen--go to the next slide--in 1117(4). 1117(4),
you can see right there, an investnment may not mneke
a claimunder this section. The effect of this
provision is that a locally-incorporated project
conpany may not present a claimunder NAFTA for

itself. This is distinguished fromnmany investnent

protection treaties that do permit a |locally-incorporated

conpany that is foreign controlled to
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present a claimdirectly.

And in this regard--and this is maybe an
attenuat ed point, but worth observing--in Article
1120, NAFTA Chapter El even contenpl ates the
eventual possibility of arbitration under the ICSID
Convention. It's possible only eventually because
nei t her Canada nor Mexico are currently parties to
the ICSID Convention, but Article 25(2)(b) of the
| CSI D Convention--and we'll pass around a text of
that also this afternoon later if it's useful for
the Tribunal--Article 25(2)(b) of the ICSID
Convention provides that parties may agree to

submit to ICSID arbitration clains presented

171

against the state directly by a locally-incorporated entity,

where the entity is foreign
control | ed.

So that Article 1117, the Article 1117
mechani sm therefore provides a needed option when
in the circunstances. For exanple, when there may
be several |ayers of corporate ownership that

i nvol ve various other owners, and/or corporations



10

11

12

13

14

15

16

17

18

19

20

21

that are engaged in other activities. The

ci rcunst ances of proof may be conplicated. It may
be difficult in some cases to quantify or to
calculate precisely losses that flow as a
consequence of a treaty violation that injured

i nvestments owned by the | ocal project conpany.
That kind of proof is not a problemin this case.

PROFESSOR CRAWFORD: Ms. Snutny, is it the
case that under 1117 you don't have to show what
eventually | oss was incurred by Mondev?

MS. SMUTNY: That's right.

PROFESSOR CRAWFORD: All you would have to
do is show what | oss was incurred by the
enterprise.

MS. SMUTNY: That's right, by LPAin this
case.

PROFESSOR CRAWFCRD: What if it was the
case hypothetically that Mondev had hedged its
investnment so that it didn't in fact itself suffer
any loss as a result of what happened? Would that

mean that Mondev coul d nonet hel ess recover the ful
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damage to a U. S. corporation in the absence of any
loss to itself?

MS. SMUTNY: well, it would be presenting
the claimon behalf of LPA, so that the award woul d
be rendered on behal f of LPA, and then whatever
distribution then m ght go to sharehol ders or the
owners of LPA woul d happen in due course. And you
can i magi ne corporate structures where the fl ow
m ght be a bit conplicated, and there night be good
reasons why there needs to be that provision, to
allow the locally-incorporated project conpany, as
is a classic structure for a foreign investnent to
be able to present clains. It's really a matter of
proof and what the circunmstances in the given case
require.

Well, if we're ready, let's nove on to
1117. In Mondev's submi ssion, in any event, this
Tribunal is conpetent to hear Mondev's clains under
1117. That is to say, on behalf of LPA 1117
provides in relevant part that an investor of a

Party on behal f of an enterprise of another Party
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that is a juridical person that the investor owns
or controls directly or indirectly, may submt to
arbitration a claimthat the other Party has
breached an obligation of NAFTA, and that the
enterprise has incurred | oss or damage by reason of
or arising out of that breach.

As set forth in the witten subni ssions
Mondev has subnmitted its claimin the alternative
under 1117 on behalf of LPA. The United States
objection is that Mondev may not do so without
commencing an entirely new arbitration. Respondent
concedes that it would have no objection on this
ground if Mondev originally had submitted its claim
under 1117, and there is no disputing that all the
facts and all the issues of |aw would be conpletely
i dentical --of course save this exception--had
Mondev done so. And that even the identity of the
Cl ai mant woul d be the sane as 1117 provides for the
i nvestor to bring the claimon behalf of an
enterprise.

The United States objects, however, that
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because Mondev did not reference Article 1117 in
its notice of intent to submit arbitration, which
notice is required under 1119, Mondev did not
submit its claimtherefore in accordance with the
procedures set forth in Chapter Eleven.

The parties do not dispute the fact that
the only supplenental information that would have
had to have been contained in Mndev's notice had
Mondev submitted the claimoriginally under 1117,
was LPA' s address, which has since been provided.
It's by the way the Offices of Hale and Dorr. Nor
do the parties dispute the fact that the purpose of
Article 1119, that is to say the purpose of the
notice, as Canada has described in its subnissions
in this case, is to enable a NAFTA party to
ascertain the allegations nade by the investor
against it, and to identify the scope of the
di sput e.

The United States does not protest that it
could not, without the benefit of the know edge of

LPA' s address, ascertain the allegations nmade by
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the investor against it and identify the scope of
the dispute presented. Thus, the United States
protests that the scope of its consent could not
extend to Mondev's Article 1117 claim raises form
over substance to a very remarkabl e degree.

Respondent al so objects, however, that
Mondev did not fulfill the formal requirenments of
providing LPA's witten consent to arbitration, and
LPA' s agreenent as to the appoi ntnment of the
Menbers of the Tribunal. But this too was
addressed in Mondev's subm ssions on this point,
and such consents indeed were provided, and
provi ded again during the course of these
proceedi ngs. Respondent sinply objects to the form
of that consent.

Let's go to the blank. Finally, the
position urged here by the United States that the
scope of its consent set forth in NAFTA nust be
interpreted strictly or formally, has already been
rejected by at |east three other NAFTA Tri bunals.

Let's go to the next slide. |In Ethyl
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Corp. v. Canada, the Tribunal considers it
appropriate first to dispense with any notion that
Section B of Chapter Eleven is to be construed
strictly. The erstwhile notion that in case of
doubt a limtation of sovereignty must be construed
restrictively has |long been displaced by Articles
31 and 32 of the Vienna Conventi on.

The next slide. Metalclad v. Mexico. The
Tribunal prefers Mexico's position, as stated in
its rejoinder, that construes NAFTA Chapter Eleven
as permtting amendnments to previously submitted
clainms, particularly where the facts and events
arise out of or are directly related to the
original claim A contrary holding would require a
Claimant to file multiple, subsequent and rel ated
actions, and would lead to inefficiency and
i nequity..

Next slide. Loewen v. United States. W
do not accept the Respondent's submi ssion that
NAFTA is to be understood in accordance with the

principle that treaties are to be interpreted in
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178
deference to the sovereignty of states.

Just go to the next. But even--go ahead.

PRESI DENT STEPHEN: VWhich was the first of
those three cases?

MS. SMUTNY: |I'msorry. Ethyl.

PRESI DENT STEPHEN:. Ethyl, yes, thank you.

MS. SMUTNY: Clainmant's Legal Appendix 6.
Metalclad is Clainmant's Legal Appendix 4. Loewen,
Legal Appendi x 87.

Even as to Waste Managenent v. Mexi co,
which is Exhibit 9 to Canada's submission and is
cited to as being nore correct for having disni ssed
a NAFTA case where the Clainmant had failed to
submit a waiver of recourse to further |oca
remedi es as required by NAFTA, the Tribunal's
decision in that case was nore clearly taken in
response to a perceived substantive deficiency as
to whether the Claimant in fact had waived such
recourse, than to a formal procedural point. Even
so, the Tribunal should not overl ook the sharp

descent of Keith Hyatt acconpanying the Tribunal's
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decision in that case, criticizing the Tribunal's
formalistic approach to Article 1121, for having,
quote: "Heaved the baby enthusiastically out with

the bath water," and concluding that as a
consequence, the entire NAFTA cl aimhas been
undone, noting that such a harsh consequence can
hardly be presuned to have been the intention of
the NAFTA parties when they executed the treaty.

PROFESSOR CRAWFORD: Ms. Snutny, it
remai ns to be seen whether the baby was thrown out
with the bath water or the bath was postponed.

MS. SMUTNY: Right, in that case, yes.

PROFESSOR CRAWFORD: But in any event,
it's clearly the case that NAFTA requires a waiver.

MS. SMUTNY: That's right. |In that case,
that's right.

PROFESSOR CRAWFCORD: | nean |
categorically requires a waiver.

MS. SMUTNY: That's right, and in that

case that's nmy point, that to the extent that Waste

Management di smissed the case, it was because of a
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substantive rather than a nere procedural point.
That's exactly the point | intend to nake.

In the face of these decisions, the United
States cites to its own argunents, advanced in
t hese proceedings, as well as simlar argunents
advanced by Canada and Mexico also in the context
of Chapter Eleven submi ssions, and urges that such
argunent s, evidence of, quote, subsequent agreenent
by the parties regarding the interpretation of a
treaty that may be taken into account in accordance
with the terms of the Vienna Convention, to
i nterpret whether Mndev's 1117 clai m properly
falls within the scope of the United States
consent. Mondev agrees that the Tribunal may take
such statements into account and accord them such
wei ght as the Tribunal deens appropriate. Mondev
submts, however, that accordi ng such defensive
submi ssions of the state's parties nmade in their
capacities as respondents in Chapter Eleven
proceedi ng, warrant very little weight.

| am now ready to turn to the--
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PRESI DENT STEPHEN:. Well, just before you
| eave that, in sunmary, what you subnit is that
your claimfalls within Article 1116.

Alternatively, Article 1117 should be given a
liberal interpretation, and your claimfalls within
it. Is that the alternative?

MS. SMUTNY: Well, yes, except | would say
not a liberal interpretation, but rather sinply an
interpretation in good faith that essentially what
isin that treaty is an agreenment to arbitrate, and
if you |l ook, for exanple, at the Ethyl Corp
di scussion, the reference is made, for exanple, to
the Anto-Asia case in interpreting agreenments to
arbitrate made by states, that those agreenents
governed by international |aw, the rule of
interpretation should be that one should viewthe
intent of the parties in good faith, what did they
intend to pernmit. That's the point. But
essentially--

PRESI DENT STEPHEN: So when | say

“l'iberal", if | amto nean principle rather than
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form

MS. SMUTNY: Yes, that's right.

PROFESSOR CRAWFORD: Is it your position
that you subnmitted the case under Article 1116, but
that you now say that in the event that you're
wrong about that, you intended to submit it under
Article 1117 and seek to amend, or is it the case
that you actually submitted as it were under both,
but sinmply forgot to include the address?

MS. SMUTNY: We submitted the case under
1116. CQur position is that it was properly
submitted under 1116, and that there is no defect
in the nature of the clains presented as being
addressed under 1116, but in the context of the
written pleadings, we subnitted the case in the
alternative under 1117. This is found in our
submi ssions. The United States objects, well
that's not the proper tinme or the proper form and
it's in that context that we say we'll take a | ook
at what 1117 is really about. |Is that really not

sufficient, particularly with a viewto the
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decisions in Ethyl Corp on simlar objections,
simlar points about whether or not one has to go
back, wait six months, do another notice, do it al
over again exactly the sane.

PRESI DENT STEPHEN: The whol e debate
doesn't seemvery neritorious on this particular
point. I'mnot criticizing you, but the case that
you are trying to discredit, quite successfully I
m ght say from an enotional point of view, doesn't
sound |ike a very neritorious case.

MS. SMUTNY: You mean the United States's
obj ection?

PRESI DENT STEPHEN: Yes.

MS. SMUTNY: Well, that's our position.

PRESI DENT STEPHEN: That's what you are
sayi ng?

MS. SMUTNY: Yes.

PROFESSOR CRAWFORD: On the other hand, if

I may stand up for the United States, at |east
briefly, Article 1119 does say, "where a claimis

made under Article 1117," and it does seemto inply
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that there will be, as it were, as it were an
intention to bring a claimunder 1117 or that the
claimwi |l be ostensibly brought. There seens to
be a |l egal distinction between an 1116 case and an
1117 case.

MS. SMUTNY: Well, the question is
whet her - -

PROFESSOR CRAWFORD: | nean it may wel |l be
that it encourages a form of redundancy or
circularity in proceedings to require it to be
started again, but there mght--1 mean could, for
exanpl e, there be legal differences in the tax
treatment of recoveries under 1117 as conpared to
11167

MS. SMUTNY: Well, a couple--

PROFESSOR CRAWFORD: And if so, is that
sonmething that the United States m ght have a
legitimate interest in?

MS. SMUTNY: A couple of points, you
rai sed a couple of points. First of all, the

guestion needs to be assessed whether or not the



10

11

12

13

14

15

16

17

18

19

20

21

185
United States effectively obtained the notice that
it sought in 1117 in the course of these
submi ssions. The second point regardi ng--and there
m ght have been a third, |1'mgoing to skip over
that 1'mforgetting now-but the point about, for
exanple, tax treatnent, if the United States is
concerned about fraudul ent avoi dance of tax, this
is not the forumto present such a counterclaim
that Mondev has to hol d--Mondev is going to have to
prove where Mondev's | osses are, that the nonies
that woul d have gone to Mondev's pocket, that will
require an analysis of any nonies that m ght get
lost in the flow up fromLPA all the way to Mndev.
That will be in the nature of the proof of Mondev's
| osses.

PROFESSOR CRAWFCRD:  What woul d t he
situation be hypothetically if, |eaving aside any
questions of form if a Cl ainmnt comrenced
proceedi ngs under Article 1116 and 1117, alleging
both | osses, direct losses to itself and | osses to

an enterprise that it had?
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MS5. SMUTNY: | think a Claimant is free to
submit a claimsuch as that in the alternative
PROFESSOR CRAWORD: Yes. | think--there
could be no doubt that you could out together in a
single claima claimannounced as bei ng under both.
What woul d be the position of the
Tribunal ? Would the Tribunal then have to
di stingui sh between the extent of the recovery
under each of the two provisions?
MS. SMUTNY: Well, | think the--in a
hypot heti cal circunstance where a party woul d
submit two claims like that in the alternative, the
Tri bunal would have to decide which is--where would
the award go? It would either go in the name of
the enterprise, or it would go directly to the
i nvestor, so that would be sonmething that the
Tri bunal would have to decide when a claimis
presented in the alternative, and presunmably the
Cl ai mant woul d i ndicate, when it presents in the
alternative, the preference. W proceed under "A. "

If not "A", then "B." So the Tribunal would have
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to decide is "A"--does "A" work? If "A" does not
work, then we consider whether or not we can
proceed under "B."

The third point | had wanted to neke
before is that as the Metal cl ad Mexico case
consi dered that amendnents are possible, the notion
of amendment needs to be considered in the context
of evaluating the significance of Mondev's claimin
the alternative in the course of the witten
proceedi ngs.

PROFESSOR CRAWFORD: But | was really
hypot hesi zing a claimthat was not in the
alternative, a claimthat was expressly cumnul ati ve,
so you cl aimed both the damage to yourself and the
damage to the enterprise

MS. SMUTNY: One cannot obtain double
recovery.

PROFESSOR CRAWFCRD: O course not.

MS. SMUTNY: Well, that's quite right.

PROFESSOR CRAWFORD: The rul e agai nst

doubl e recovery is a rule about the results. It is
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not a rule about, as it were, the formof the
verdict, and one m ght have an award whi ch gave
damages to both, but on the basis that the total
amount coul d not exceed whatever the actual |oss
suf f er ed.

MS. SMUTNY: Right, and one can inmgine
also a circumstance in which the |osses to a
proj ect conpany are sonme and | osses to an investor
are other, and if they are perfectly wel
quantifiable, perhaps, as you say, it's possible to
have two Claimants, nmultiple Claimants, in a single
proceeding. That is not so unusual in these types
of cases.

PROFESSOR CRAWFORD: My point was really
precisely what is the formof your clain? You are
saying that, in the first instance, you clai munder
1116, and it is only, as it were, if your 1116
claimfails that you clai munder 1117.

MS. SMUTNY: That's right.

If there are no further questions, and

woul d be happy to answer further questions, but if
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there are no further questions, | amgoing to turn
now to the scope of the nortgage excl usion

Here the United States objected that
Mondev does not, and did not, own any of the
contract rights that forned the basis of LPA's
claims before the Massachusetts courts, even as of
the date when LPA conmenced those proceedi ngs and,
as such, that Mondev did not qualify as an investor
wi thin the nmeani ng of NAFTA' s Chapter 11

What the United States refers to is its
interpretation of the ternms of a nortgage granted
by LPA to its bank, upon which, follow ng Conpeau's
default, the bank foreclosed in 1991. Let's go to
this slide.

The nortgage granted security to the bank
over LPA's rights in the Lafayette project,
i ncluding rights arising under the Tripartite
Agreenent, but excluding LPA' s rights under the
Tripartite Agreenent to devel op the parcels
adj acent to the premises. It is the scope of the

exclusion that the United States now disputes.
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Now the security granted to the bank by
LPA, that is, the nortgage, included, "All rights
and benefits derived fromthe Tripartite Agreement,
including all rights to exercise options, including
options to purchase and | ease, excluding any rights
of the nortgager thereunder to devel op parcels
adj acent to the premises. There is no dispute that
parcel s adjacent to the premn ses includes the
Hayward Parcel. There is no dispute that the bank
forecl osed on the nortgage prior to the
commencenent of the Massachusetts | egal proceeding.
The dispute is whether the clause, any rights of
the nortgager thereunder to devel op the Hayward
Parcel was intended to exclude LPA' s option with
respect to the Hayward Parcel altogether or whether
it was intended to exclude only a right to devel op
t hus, leaving any option right to purchase the
Hayward Parcel within the scope of the nortgage
property."

Let's go blank for a nonent.

"Prelimnarily, one should note that the
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United States began by overstating its objections
on this grounds as relating to all of Mondev's
clainms. This objection, however, cannot relate to
Mondev's NAFTA claiminsofar as it relates to LPA's
contract with Conpeau, that is to say, not the
Tripartite Agreenent. The Tribunal will recall
that jury found that the BRA had tortiously
interfered with LPA's contract with Conpeau to sel
all of LPA's interests in the Lafayette Pl ace
project, as to which the jury assessed $6.4 nillion
in damage to LPA

Since LPA's contract with conpeau was not
i ncluded in the bank's security, the United States
objection, in retrospect to the nortgage, does not
relate to Mondev's clains in regard to the
Massachusetts tort immunity, as we will discuss
later.

There is no dispute that noncontractua
clainms, including clains of tort, would not have
been subject to the nortgage. The United States

woul d appear to have accepted these points, and it
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therefore seens to be agreed by both parties--I

hope |

"m not wrong, but

United States' objectio

[imted.

obj ect

Conpany,

commer

maybe 1'11 hear otherw se--that

n’

at best, is thus

Now t he essence of the United States

ion is that, when Manufacturers Hanover

then a very well-known and | arge

cial bank in the United States, when it

forecl osed on the nortgage, it forecl osed on

Trust

LPA' s

option rights in respect of the Hayward Parcel

such as they were in 1991

never

and that LPA, therefore,

had standing to raise clains in respect of

those rights in the Massachusetts Court.

PROFESSOR CRAWFORD: |'m sorry. What

option rights did you have in respect of the

Haywar

d Parcel in 19917

M5. SMUTNY:

Act

ually, "Il talk about

that very precise thing when we wal k through the

t ext - -

PROFESSOR CRAWFORD: |'m sorry.

M5. SMUTNY:

But

it was the--well,

that's
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really the heart of the dispute.

What the Tribunal needs to appreciate,
first of all, | think, is that there is no dispute
that throughout the nearly 7 years of litigation
between LPA, and the City and BRA, neither the
City, nor the BRA, ever raised the argunent that
LPA's rights, in respect of the Hayward Parcel were
conveyed to the bank follow ng the forecl osure.

That is notw thstanding the fact, observed
even by the United States in its subm ssions, that
the parties obviously were fully aware of the
nortgage fromthe very outset of the litigation.
This is reflected in passing references to the
facts of the security in the early pleadings, and
that if the nortgage had the effect that the United
States now seeks to attribute to it, the bulk of
LPA's clainms would have had to have been disnissed
al together, had there been a proper pleading to
that effect.

It should also be clear that LPA s rights,

in respect of the Hayward Parcel, were very
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val uabl e, at |east potentially worth up to $16
mllion. Thus, it is the United States' position
that in the face of a foreclosure on a nortgage
granted to secure a $50-mllion |Ioan by the bank
Manuf act urers Hanover Trust, its |lawers, and the
bank left $16 mllion sitting on the table at a
ti me when they should have been | ooking for al
possi bl e value in the nortgage rights, but there is
no evi dence that the bank ever cl ai med ownership of
those rights or nade any other assertion of such
rights.

Throughout the many years of public
litigation, the bank never noved to prevent Mndev
or LPA from seeking to claimsuch rights that
all egedly belonged to it. The bank never raised
the issue.

Now, to the scope of the nortgage or, nore
specifically, the scope of the exclusion. | would
direct the Tribunal's attention on this issue to
the two opinions of Professor Robert Scott

subm tted by Mondev. Professor Scott npbst recently
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served as the dean of the University of Virginia
Law School. He is the author of several of the
nost wi dely used texts on contracts and conmercia
law in the United States. He is recognized as a

| eadi ng expert in the United States, in particular
on the neaning and interpretation of contracts and
fi nanci ng agreenents.

The parties dispute both what rul es of
contract interpretation are applicable to interpret
the scope of the nortgage and the conclusions to be
drawn fromthe application of those rules. Now, as
to the rules of contract interpretation, the
parties seemto agree that the choi ce depends upon
the characterization of the property interest at
i ssue, that is, whether one is assessing the bank's
security in real property or the bank's security in
i ntangi bl e property.

Prof essor Scott explains that any contract
right to purchase or contract right to develop is a
so-called intangible property right, and the rules

applicable to determine the scope of a secured
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i nterest on such property in New York, which is the
governing law of the nmortgage, are those found in

t he Uni form Commrercial Code or the UCC. The
significance of the UCCis that it was enacted with
reference to conmercial transactions as a departure
fromtraditional common |aw rules of contract
interpretation that require a strict adherence to
the text of an agreenent.

The UCC, where it is applicable, requires
an assessnent of the circumstances, as a whole, to
deternine the bargain of the parties in fact, and
thus requires a broader analysis of the evidence of
the parties' intent in the text of their agreenent
alone. The United States' expert, by contrast,
argues that the UCC does not apply and advocates
reference to the text of the parties' agreenent
al one.

But regardl ess of which rules of contract
interpretation ultinately are to be applied, one
nmust consider which right granted to LPA by the

terms of the Tripartite Agreenent were to be
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excluded. In other words, where can the excluded
right to develop the Hayward Parcel be found in the
Tripartite Agreenent?

Now let's go to the slide.

LPA's option rights, in respect of the
Hayward Parcel, are contained in 6.02 of the
Tripartite Agreenent, granting LPA the right to
acquire the unencunbered title to the interest of
the City in the air rights over the Hayward Parcel
and such rights are pertinent thereto as are
necessary to nake the air rights commercially
viable. This was not a straight option to purchase
 and, as such

Lee, would you pass out, |I'msorry, would
you pass out | have just excerpts of the Tripartite
Agreenent for the Tribunal's reference that m ght
be useful to have in front of you. Let ne just
take a nmonment to pass that out. So that is in
Section .02. That's the option right.

Respondent points to Sections 4 and 9 of

the Tripartite Agreenent entitled, "Devel opnent and
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Sel ection of Devel oper,"” to suggest that the

nort gage excl usion was intended to relate to the
rights to devel op the Hayward Parcel that are
contained in those sections of the agreement. But
as a matter of the plain text of those sections,

whi ch Respondent insists is all that can be
consulted, there sinmply is not any right to devel op
provided to LPA in those sections.

In Section 4, you will find that it sets
forth the devel oper's obligations, that is, not its
rights, obligations to commence construction
properly, to proceed in a good workmanli ke manner
to hire local workers, et cetera

Section 9 does not convey rights either
It merely recites the parties' understandi ng of the
i mportance of the identity of the devel oper. It
does prohibit LPA fromtransferring its devel opnent
interests in the projects without the consent of
BRA, but | would direct your attention to Section
9.03(c), which contains an express exception with

regard to nortgages that m ght need to be given.
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Nei t her section--

PRESI DENT STEPHEN: That is in this?

MS. SMUTNY: Yes, if you | ook under
Section 9, | have given you the full text of
Section 4 and Section 9.

Nei t her section is the source of LPA's
contract right to develop. Thus, Respondent's
pl ai n-text argunent fails even on its own ternmns.
The plain text of 6.02, however, denobnstrates that
the right to purchase that is granted in 6.2, if
anyt hing, was the right to purchase the right to
devel op the Hayward Parcel. That is inherent in
t he | anguage you see there. The two are
intertwi ned, and the nortgage exclusion, reasonably
read with reference to the text al one--

PRESI DENT STEPHEN:. |'m sorry. | think
you're going too fast for me. | amnot follow ng
you at all.

MS. SMUTNY: Let's |look at the right that
is given in Section 6.02.

LPA has the right to acquire the title of
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the City in the air rights over the Hayward Parcel
The Hayward Parcel here is expressed as Parcels D1
3, D4, and the new Essex Street. That,
together, is the Hayward Parcel

So LPA has the right to acquire the air
rights over the Hayward Parcel, and such rights are
pertinent thereto as are necessary to nmke air
rights comrercially viable. Wat could that nean
other than the right to devel op? They are
purchasing the right to devel op

PROFESSOR CRAWFORD: Well, they are
purchasing the rights with a view to develop. O
course, they would have had to get any necessary
perm ssions to allow themto devel op

MS. SMUTNY: O course. O course, rights
to devel op are subject to whatever the |egal regine
i s about what those rights are, whatever rights are
pertinent to the air rights to nmake them
commercially viable. But the point is what are we
to make of |anguage that says, excluding the right

to devel op, when there is no, expressed in so many

D2,
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words, in the Tripartite Agreenent, a "right to
devel op"?

So, if one is to | ook at the |anguage of
the texts al one, the nost rational conclusion is
that the United States' submission is incorrect on
this point, but the fact is there is nore.

PROFESSOR CRAWFCORD: | don't want to
interrupt your argunent. |'msort of trailing
along in the wake of your argunent now, and perhaps
while | speak, | may catch up.

At sone point, | would |ike you to try to
relate these issues, which are issues of the United
States, and Massachusetts and New York law, to the
question of standing, to the question that arises
under NAFTA. NAFTA is governed by internationa
I aw.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: Not by United States
I aw.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: Onbvi ously, one has to
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refer to United States | aw as rel evant.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: But the question is
how it relates to the issue of whether someone is
an investor or whether an entity is an investnent.

MS. SMUTNY: Well, quite right, and naybe
al so these questions should be directed to
Respondent. What is the objection they tend to
make--what is the significance of what they are
sayi ng?

I think ultimately this will relate nore
to damages than to anything else. The United
States' position is that you never own these
contract rights in the first place. |[|f you never
owned the contract rights in the first place, then
if you didn't receive damages for breach of the
contract, right, where are your | osses? | nean, |
think that's where the United States is going with
t hi s.

At first, they overstated the position

So, at first, in their original objection, they
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said that this means that Mndev has no investnent
because the investnment was foreclosed upon. And it
was in the context perhaps of overstating the
objection that it was characterized as a
"jurisdictional objection." |If it's understood as
being more linmted, maybe it only relates to
damages.

PROFESSOR CRAWFORD: Take an exanpl e where
sonmeone invests, perhaps through a local vehicle in
property in a NAFTA party, which property is
outright expropriated, and let's say the |oca
vehicle is expropriated.

MS. SMUTNY: Ri ght.

PROFESSOR CRAWFORD: O is compul sorily
wound up as a result of insolvency arising fromthe
expropriation. The foreign party at that point
ceases to have any property interest or any
proprietary interest of any kind. It's a valid
expropriation under |ocal |aw

It would surely still be entitled to bring

proceedi ngs under 1116 or 1117. |In other words,
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the word "investor" surely extends to cover persons
who were investors at the time of the breach

MS. SMUTNY: Absolutely. And this is
going to inevitably connect to the discussions that
we are going to have later on in these
presentati ons about the tenporal objections raised
by the United States because the foreclosure takes
place in 1991. Again, thinking | think about the
United States is overstating perhaps, naybe not
fully appreciating at that stage of the
proceedi ngs, what this nortgage related to and what
the nature of the clains were, the United States’
vi ew, perhaps, that even as of 1991, if you were
deprived of all of your property and NAFTA doesn't
enter into force in '94, this was all part and
parcel of trying to enphasize how nuch was al ready
| ost before NAFTA even entered into force.

Now t he significance of the tenpora
i ssues will be addressed, as we tal k about nore of
the specific clains, but ultimtely--

PROFESSOR CRAWFORD: But, | nean--
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MS. SMUTNY: | agree with what you are
saying. |'msorry.

PROFESSOR CRAWFORD: You agree with what
I'"m saying, and you'll fight to the death to stop
me from saying the next thing.

[ Laughter.]

PROFESSOR CRAWFCRD: There are two
di fferent questions. There is the question whether
you were an investor within the nmeani ng of NAFTA at
the tinme you commenced the proceedings, and |'ve
just made the point that |eaving aside any problem
of ratione tenporis issues, the fact that you have
lost all of your property interests which
constitute your investnent as the result of a
breach can't stop you.

MS. SMUTNY: Quite right.

PROFESSOR CRAWFCRD: Otherwi se it woul d be
the very breach which prevented you from bringi ng
t he proceedi ngs.

MS. SMUTNY: Quite right.

PROFESSOR CRAWFORD: | assune, for the
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sake of argunent, that NAFTA was in force at al
rel evant times.

MS. SMUTNY: Quite right, particularly if
you consider LPA the investnent. |[|f anything,
certainly Mndev is an investor because it owns LPA
as of that time, and if what had happened as of
1991, even if this were correct, if LPA was w ped
clean of any of its underlying assets, still Mndev
is an investor of a party within the definitions of
Chapter El even, no question about it.

Once we get past the text alone, a review
of the evidence in the record relating to the
bank's assessnent of its own rights under the
nort gage strongly supports the conclusion that the
United States' objection nust fail; that is to say,
if we take the UCC approach and do | ook at other
evi dence, the case is even stronger that there is
no nmerit to any objection regarding the scope of
t he nortgage.

I would refer you to O esky Exhibits 32,

33, 34, and 35, and I will sumuarize themto you
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very briefly.

PRESI DENT STEPHEN: Sorry, thirty--

MS. SMUTNY: Thirty-two through thirty-five,
basically. O esky Exhibit 32 through 35.

Thirty-two, very briefly, is a nenorandum
prepared by the bank, Mnufacturers Hanover Trust,
in Septenber '89, describing the bank's
vul nerability caused by Conpeau's worsening
financial situation and recommendi ng that the bank
seek to obtain an assignment of LPA's rights to
purchase the Hayward Parcel. Such an assi gnnent
woul d not have been necessary if the bank's
nortgage on the nmall had al ready enconpassed those
rights.

Exhibit 33 is a nmenorandum of a neeting
bet ween the bank and Conpeau to determ ne what the
bank's liabilities would be if there was a
foreclosure on the mall. The nenorandum di scusses
the bank's liabilities in respect of parking garage
and mall. It fails to discuss anything relating to

t he Hayward Parcel .
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The nmenorandum di scusses, al so, ways in
whi ch the Bank could recoup its |osses after
foreclosure. It never nentions the possibility of
asserting a claimas the owner of contract rights
relating to Hayward Parcel .

Exhibit 34 is a statenment by the bank in
the course of litigation that is coincident with
the forecl osure. The bank never objected when M.
Ransen informed it that only LPA had rights to the
Haywar d Parcel .

Thirty-five is a letter sent from LPA s
counsel to the bank, as well as the City and the
BRA, in which again LPA asserts its rights and to
whi ch the bank never objected.

Now, regarding this further evidence, the
United States protests that it might also be
consistent with a view by the bank that it had
acquired the Hayward Parcel option rights by virtue
of the foreclosure, but in which case its silence
in the face of the foregoing correspondence and

i nternal communi cations would still be unexpected.
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The undeni abl e fact remains that the bank, in fact,
never took steps with the conclusion that it had
acquired the Hayward Parcel option.

Let's go to the next slide, Lee.

Now, finally, the United States had
objected, and I will just touch on this very
briefly because this really needs to be addressed
in the course of each of the substantive breaches,
the United States' objective that Mondev's clains
were tinme barred, to the extent that they are based
upon actions taken by the City and the BRA nore
than 3 years before Mondev comrenced this
proceeding, | direct you to the | anguage of
1116(2), parallel language is contained in 1117,
this 3-year period--let's read it.

"An investor may not nmeke a claimif nore
than 3 years have el apsed fromthe date on which
the investor first acquired or should have acquired
know edge of the alleged breach and know edge t hat
the investor has incurred | oss or danmge."

This 3-year period, as prescriptive
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periods in general, was designed to avoid the
submi ssion of stale clains. As the |anguage
clearly provides, it relates to the date of the
i nvestor's know edge of the breach and resulting
damage, not to the date of the acts, |eading
eventually to the breach

Mondev does not take the position, it does
not take the position that a provision of NAFTA
m ght have been breached before such provision cane
into existence, but both parties seemto agree--

PRESI DENT STEPHEN:. |'m sorry. Wuld you
just repeat that. Mondev does not take the
position--

MS. SMUTNY: Because in the witten
submi ssi ons one night think, based on the
Respondent's characterization of our position,

Cl ai mant does not take the view that NAFTA
provi si ons coul d have been breached before the
treaty even entered into force, just a very sinple
poi nt .

Both parties seemto agree, though, that
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the Tribunal may consider facts that predate the
NAFTA's entry into force. The Tribunal, thus, is
not prevented from considering the effect of such
facts, insofar as they are relevant to an
assessnment of the | awful ness of later acts or
om ssions. Just a little exanple. The inportance
of the content of the evidentiary record that was
before the Suprene Judicial Court, in order to
appreciate the merits, the issues that relate to
the Supreme Judicial Court's review of the
evi dence, one needs an appreciation of the content
of that evidence, what that evidence shows.

As to the significance of 1116(2), as |
have just said, Mndev will address such further
guestions as may arise. As to the date of the
breach, in the course of further presentations, it
woul d nmake nore sense in the context of individua
cl ai ns.

Unl ess we want to break for coffee,
woul d- -

PROFESSOR CRAWFORD: | don't want to
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anticipate that interesting discussion to conme, but
can you just help us now by saying when, in your
view, did the breach occur?

MS. SMUTNY: The breaches finally occurred
with the decisions of the SJC and then the denia
of the petition for rehearing and the denial of the
cert. That is when the breaches occurred.

PRESI DENT STEPHEN: Finally, you say.

MS. SMUTNY: Finally occurred.

PRESI DENT STEPHEN: Everything really
revol ves around your enphasis on "finally," doesn't
it?

MS. SMUTNY: Quite right. And when there
are maybe three elenments to a claim to prove a
cause of action, it requires there elenents: A B
or C. A occurs at one point, B occurs a little
later, and it is not till C occurs that there is a
breach, and that naybe is a very sinple way of
characterizing our theory, but a great deal nore is
going to be discussed on this point, as we

conti nue.
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PROFESSOR CRAWFORD: | nmean, there is a

distinction, in a way,

bet ween the cl ai m agai nst

the City and the clai magai nst BRA. You took the

vi ew and advice that there was no point in asking

for certiorari in respect to the claimagai nst BRA

M5. SMUTNY:

That's right. So vis-a-vis

the BRA, the ends of the day was as of the

reheari ng bei ng deni ed.

PROFESSOR CRAWFORD: Rehearing deni ed by--

M5. SMUTNY:

Regar di ng t he- -

PROFESSOR CRAWFORD: The Massachusetts

Court.

M5. SMUTNY:

Exactly. Regarding the

conduct relating to BRA

PROFESSOR CRAWFORD: \Whereas, as to the--

MS. SMUTNY: Contract clainms, basically.

PROFESSOR CRAWFORD: Yes, the contract

clainms, we would have to say that the date, as were

the final effective date of the breach, was the

date of the refusal of certiorari

M5. SMUTNY:

Yes,

that was the very | ast
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act taken, the very last chance if you will.

That is where | am conpl eted, and we woul d
ordinarily turn to now Sir Arthur Watts to address
nore. It's up to you as to whether or not we
shoul d break or--

PRESI DENT STEPHEN: |Indeed, that's what |
was about to propose, a short break for coffee.

MS. SMUTNY: Thank you.

[ Recess. ]

PRESI DENT STEPHEN: Sir Arthur?

MR, WATTS: Thank you very much, M.
President, Menmbers of the Tribunal

What | would like to do nowis to open up
the presentation of the Claimant's case on the
Articles of substance.

PRESI DENT STEPHEN: | wonder if | m ght
ask you a question at the outset, and that is, how
are you running as far as tine is concerned? Are
you falling behind your schedule or do you fee
that all is well as far as tinme?

MR. WATTS: The short answer to the first



10

11

12

13

14

15

16

17

18

19

20

21

215
bit of the question is yes, we are behind hand.
There were a certain nunber of nobre questions than
we had anticipated. W allowed for sone, but not
quite as many. We are runni ng about half an hour
behi nd.

PRESI DENT STEPHEN: Thank you.

MR, WATTS: |'Il try and catch up if | can
Wi t hout speaking too fast.

PRESI DENT STEPHEN:. Thank you. We'll| bear
that in mnd.

MR, WATTS: Thank you.

I'"d like to begin to open up the
substantive issues that are involved in this
arbitration, particularly start talking about
Article 1105 of NAFTA. But before | do that, 1'd
just like to nake one very quick point, and that is
to remnd the Tribunal--and | am sure you don't
need rem ndi ng--but nonetheless to remind the
Tribunal that under Article 1131 of the NAFTA, the
Tribunal is to decide the issues in dispute in

accordance with NAFTA and applicable rul es of
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international law. And it's apparent from other
provi sions also in NAFTA that in short
international |law, NAFTA itself is the predoni nant
law to be applied to Chapter Eleven disputes.

Now agai nst that background, let nme turn
to Article 1105. It's obviously one of the crucia
provisions in the case. M. President, we have
avail able the text of Article 1105 in this formif
it would be nore convenient for you than |ooking at
t he books that you have. We can nake them
available if necessary. So whatever the Menbers of
the Tribunal would like. This little package of
pages includes the other relevant articles as well

PRESI DENT STEPHEN: Thank you.

JUDGE SCHWEBEL: Sir Arthur, may | ask, is
it your intention that you or one of your
col | eagues will cone back to this tenporal matter
in nmore detail ?

MR, WATTS: Yes.

JUDGE SCHWEBEL: Good.

MR, WATTS: Partly now and partly tonorrow
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On Article 1105 let nme just quote the
first paragraph which is the critical one. "Each
Party shall accord to investnents of investors of
anot her Party, treatnent in accordance with
international law, including fair and equitable
treatment, and full protection and security."”

It's a provision with a nunber of separate
constituent elements. Simlarly, the facts of this
case lend themselves to treatment under different
headi ngs, and it will be convenient in the
Claimant's exposition of its case to |look at tines
at the case fromthe standpoint of one or other of
these separate elenents. But that is only a matter
of convenience. In law Article 1105, paragraph (1)
is a single whole. By the sanme token, it is not so
much the Respondent's conduct taken as a series of
i sol ated incidents which is in question, however
bl ameworthy it is when it is considered as isol ated
incidents, but rather, their overall effect. The

question for the Tribunal is not so nuch whether
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this or that particular incident was wongful, but
whet her the treatnent, that is, the whol e package
of treatnment accorded to Mondev neant the required
standard set by Article 1105. |It's the story as a
whol e which matters in this case. It's a single
protracted wongdoi ng.

Bost on enmbarked on a pattern of m sconduct
over a period of years. Mondev did its best to
keep its investnent alive. Wien that failed, it
i mredi ately sought redress in the |local courts.
When that failed, it imediately initiated this
arbitration. In no way did Mondev by oversight or
inertia allowits clainms to become stale.

| should first like to look a little nore
closely at what Article 1105, paragraph (1) neans.
On its face it seens clear enough. Foreign NAFTA
i nvest ments have to be accorded--and this is the
cruci al phrase--treatnment in accordance with
international law including fair and equitable
treatment and full protection and security. And

those three el enents seem cl ear
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It's difficult to see where any rea
problem might lie. Unfortunately, the matter has
not proved quite so sinple. One issue has been
whet her the requirenents of fair and equitable
treatment and full protection and security, what we
m ght call the fairness and protection
requi renents, are part of what is required by
international law. And the significance of that
question lies in the view espoused by the
Respondent that the standard required by
international law is subject to certain
limtations. For exanple, that in accordance with
custonmary international law, full protection and
security only applies to police protection of
aliens and their property and not to investnents.
On that basis, it's argued accordingly, that if the
fairness and protection requirenents are part of
international law, they too are subject to the sane
limtations. O course, if they are self standing,
separate NAFTA provisions, they have all to be

applied on the basis of the normal neaning of the
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Now, in its partial award of the 13th of
Novenber 2000 the Tribunal in the Myers case
concluded that, and | quote: "The phrases fair and
equitable and treatment and full protection and
security, cannot be read in isolation. They nust
be read in conjunction with the introductory
phrase, treatnent in accordance with internationa
law." And that's at paragraph 262 of the Mers
Tribunal 's award.

And then in April of |ast year another
NAFTA Chapter Eleven Tribunal in Pope & Tal bot,
hel d that the fairness in protection requirenents
in Article 1105 are in addition to the treatnent
required by international |aw, not subsuned within
it. As that Tribunal expressed the position,
i nvestors under NAFTA are entitled to the
i nternational law mnimum plus the fairness
el enents. That's a paragraph 110 of its award.

Now, those decisions were of course

bi ndi ng on the parties to those cases.
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Neverthel ess, the three NAFTA governnents, acting
as the Tripartite Comr ssion, chose to adopt on the
31lst of July 2001 an interpretation. This
purported to establish a different interpretation
of Article 1105(1). The interpretation also dealt
with certain other matters, but for present
purposes, it's only the interpretation of Article
1105 paragraph (1) which is rel evant here.

The three states assert that this
interpretation is binding under Article 1131
paragraph (2). The text of the interpretation, M.
Presi dent, again, | have here and | can nake it
avail abl e--the Tribunal may already have copies in
correspondence.

PRESI DENT STEPHEN: Yes, | have it.

MR, WATTS: But if it would be hel pful --

PRESI DENT STEPHEN: [Off mi ke]

MR, WATTS: Good, thank you. The rel evant
passages are on the |ast page of the paper that's
bei ng circul at ed.

So far as inmediately rel evant, the
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interpretation is as follows, and it's paragraphs
(1) and (2) under heading (B) on the |ast page. It
says: "Article 1105(1) prescribes the customary
international |aw nininmum standard of treatnent of
aliens as the mininum standard to be afforded to

i nvestments of investors of another party." And
(2), "The concepts of fair and equitable treatnent
and full protection and security do not require
treatment in addition to or beyond that which is
required by the custonmary international |aw nininum
standard of treatment of aliens."

Mondev, as the applicant in these
proceedi ngs, is somewhat bew | dered by this turn of
events. On the one hand, Mndev believes that its
case can be anply sustai ned, whichever viewis
taken of Article 1105. On the other hand there is
here an issue of principle, which Mondev considers
it right to draw to the Tribunal's attention.
Mondev comrenced t hese proceedi ngs and subnitted
its Menorial on the basis of the NAFTA provisions

as they stood at the tinme. It then received the
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Respondent's Counter-Menorial, and then the day
before its reply was due the be submitted. Mondev
was notified of this interpretation, which affected
its understanding of Article 1105 paragraph (1).
Al'l Mondev coul d reasonably do was reserve its
position. Now, the right of the three NAFTA states
to issue binding interpretations under Article 1131
is acknow edged. The manner of its exercise,
however, needs the nost careful appraisal. So too
does the question whether any given text is a true
interpretation to which the binding quality
conferred by this article attaches, and so does the
guestion whether an interpretation's binding
quality applies to cases already in progress.

The right to issue interpretations is
vested only in the three states. They of course
are the likely Respondents in disputes under
Chapter Eleven. The other parties to such
di sputes, the investor parties, do not enjoy any
such right of interpretation. And there is

therefore, at the outset, an inherent inbal ance
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between the parties to disputes with regard to
these interpretations. And this calls for
particul ar care.

In this present instance the Respondent
State Party to these ongoi ng proceedings saw fit to
change the neani ng of a NAFTA provision in the
nm ddl e of the case in which that provision plays a
maj or part. It did so after it had already becone
aware of the Claimant's argunents as set out in its
Menorial, and indeed it did so in a sense which
conformed with its own argunment as advanced in its
own Counter-Menorial .

M. President, there is a principle of
good faith which applies both to the interpretation
and application of treaties, and there is a well-known
concept of the rule of law. There nust
therefore be a question whether Article 1131 is
properly to be understood as pernitting a
respondent to behave in that way. There's also a
guestion as to the limtations upon the power

conferred in that article in the notion of



10

11

12

13

14

15

16

17

18

19

20

21

225
interpretation. The neaning of that which is being
interpreted nmust still involve sonme uncertainty.

Yet in this instance, whatever uncertainty there
m ght have been had been renoved by the earlier
deci sions, and thereafter there was no further room
for interpretation. It was nore a matter of
anmendnent to that judicially found nmeani ng of the
text.

On two other counts so far as Article
1105, paragraph (1) is concerned, the
interpretation has about it the quality of an
amendment to that article. First it conflates two
separate i deas appearing separately in that article
and its heading, the mninmmstandard of treatnent
and treatnment in accordance with international |aw
And second, the interpretation states that the
fairness and protection requirenents are subsuned
within the reference to customary internationa
law. In effect, therefore, it says that they may
be di sregarded since they add not hing.

M. President --
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PROFESSOR CRAWFCRD:  Sir Arthur, | hate to
interrupt. This is probably one of the reasons why
we' re half an hour behind. Surely whether the
interpretation of the three parties is an
interpretation or an attenpt to amendnent depends
on how you construe what they said. O course they
may well in due course wish to interpret their
interpretation in the way that Col eridge was call ed
on to explain his explanation by Byron. But in the
meantime we have to interrupt it. And it doesn't
seemto ne on the face of it, that paragraph (2)
says that the words "fair and equitable treatnent"
and "full protection and security" are nere
surplusage. They say that they are incorporated in
the concept of treatnent in accordance with
international law. |It's one thing to say they are
included in that concept. It's another thing to
say that they are quite unnecessary, they don't add
anything to the--1 agree with you that if the three
parties accept Article 1105 should be read as if

the words after "including" were emnissive, that
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woul d be an anmendnent, but they didn't say that.

MR, WATTS: Well, they didn't say that,
but that's the effect of what they have said. They
have in effect said that since those fairness and
protection requirenments are included in the
reference to international |aw, saying
"international |aw' is enough to include them you
don't need the other words.

M. President, to add to a treaty text
wor ds which are not there, which is what the
conflation of the separate concepts involve, and to
deprive words which are there of their separate
meani ng i s amendnment not interpretation. Is it
perhaps to be understood that Article 1131 pernits
the three NAFTA states, under the guise of an
interpretation, to overturn decisions of NAFTA
Tribunal s which they don't like. Respondent
specifically refers to--and | quote--"the erroneous
interpretations of Article 1105(1) of the Pope &
Tal bot, S.D. Myers and Metal clad Tribunals."

That's at page 15 in its rejoinder. And says that
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it has, | quote, "expressly disavowed them" And
that's at page 16.

M. President, so far, there have been
only four awards on the nerits by Chapter Eleven
Tribunals. W're nowtold that of those four
three, all of them unani nous, were erroneous. The
third paragraph of the interpretation deals with a
somewhat separate natter, and it stipulates that a
determ nati on that there has been a breach of
anot her NAFTA provision or of a separate
i nternational agreenent, does not establish that
there has been a breach of Article 1105(1). This,
M. President, is truly astounding as an
interpretation of the text. An article which
requires treatnment in accordance with internationa
law is now said not to cover treatnment in violation
of atreaty. That's a very blinkered view of what
constitutes international law, and it's far renoved
fromanything in the nature of an interpretation.

Finally, M. President, Mndev would draw

attention to the trenchant criticismof the United
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States' interpretation which has been advanced by
Sir Robert Jennings in a recent opinion which is
avail able on the Internet. A copy of that opinion
is already, | know, available to the Respondent,
and copies can be nmade available to the Tribunal at
the end of this afternoon's session if that would
be hel pful.

In sum M. President, what we have here
is the United States, along with its co-contracting
states, seeing fit to try to change the rules in
m d ganme. Yet again Respondent disregards its
obligation to accord fair and equitable treatnent.

Now, M. President, Mondev is content to
| eave the Tribunal to deal with this issue as it
sees fit. What nmatters is that by whatever route
one takes, the fairness and protection requirenents
are included in the treatnment which the Respondent
is obliged to accord the Mondev's investnent. They
are expressly included anong the standards fornmng
part of the protections afforded by Article 1105.

There can be no argunent on that score.
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For the sake of conpl eteness, however, |et
me address Respondent's substantive argunent on
this point. First advanced as a matter of pleading
and then purportedly nmade binding as a consequence
of the interpretation. This is the argunent that
full protection and security does not apply to the
protection of investnents. |It's wong as a nmatter
of customary international |law for the reasons set
out inthe Claimant's reply at paragraph 183 to
192. So consequently, even if full protection and
security is limted to whatever is covered by
custonmary international |law, treatnent, then it is
still applicable to investnents.

M. President, we have a treaty provision
deal ing specifically and only with investnents. It
refers to full protection and security. It just is
not conceivable that those words are to be
under st ood and not applied to investnents.

M. President, let me nowturn to the
under | yi ng general question of what is the

treatment required by international |law? Two
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things are clear. First, the context of Article
1105 is the protection of foreign investnents in
particular, not the protection of aliens in
general. Many of the older authorities are
concerned with the latter, but it's the forner,

i nvestment protection, which concerns us here, and
this is an area where the | aw has devel oped
significantly over the last half century.

And second, we're here concerned with a

treaty concluded in 1992 and entering into force in

1994. It speaks as of that tine. Wen it refers
to treatment in accordance with international |aw
it must at least to start with, mean internationa
law as it stood in the early 1990s. But there's
nore to it than that. |In referring to a generic
concept, such as the standard of treatnment in

accordance with international law, there is a

presunption that a treaty text using such a concept

is, to use the | anguage of the International Court,
intended to follow the evolution of the law and to

correspond with the neaning attached to the
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expression by the law in force at any given tine.
And that comes fromthe Aegean Sea Conti nenta
Shel f case, |CJ Reports 1978 at page 32.

In short it is today's international |aw
standard of treatnment of foreign investnents which
is invoked by Article 1105(1), not that of |ong
ago. State conduct is nore sophisticated today
than it was 100 or even 50 years ago. So too are
the patterns of behavior of investors. Notions of
civilized and appropriate state behavi or have
i mproved. In particular the pronotion of cross-country (?)
i nvestment is recognized as a necessary
part of the nodern economic world, a consideration
which is reflected in the hundreds of bilatera
treaties for the pronotion and protection of
foreign investnents, and particularly in NAFTA. The
obj ectives of NAFTA include, and | quote,

"I ncreasing substantially investnent opportunities
in the territories of the parties."” That's Article
102, paragraph (1)(c). |It's these sorts of

consi derations which underlie the nodern
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i nternational |aw regarding the treatnment of
foreign investnents. United States' investnents
abroad, just as nuch as in this particular case,
Mondev's investnent in the United States.

And what content then is to be given to
the expression "treatnment in accordance with
i nternational |law?" Tribunals are not given to
of fering abstract definitions of |egal concepts.
They prefer to decide the part cases before themin
the light of their particular facts.

But et me take sonme exanpl es of |anguage
used in sone recent decisions. The fullest
citations are in the pleadings, and for the nonment
"Il just give an edited selection of highlights.
In Myers in Canada, it's a the Legal Appendix 3 in
the Claimant, the Tribunal in Novenber 2000 stated
that a breach of Article 1105 occurs when an
i nvestor has been treated in an unjust or arbitrary
manner that is unacceptable fromthe internationa
perspective, and that's at paragraph 263.

In the ELSI case before the Internationa
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Court in 1989, the Court defined arbitrariness in
this context as, | quote, "not to nmuch sonething
opposed to a rules of |aw as sonethi ng opposed to
the rule of law. It is a willful disregard of due
process of |aw, an act which shocks or at | east
surprises a sense of judicial propriety." That's
at page 76 in | CJ Reports 1989.

Then there is Anto-Asia v. |ndonesia.
It's at Legal Appendix 45. This is an ICSID award
in 1990. First | nust note that the Tribuna
regarded denial of justice as a concept covering
al so adnministrative procedural irregularities. |
say that because otherwi se there m ght be confusion
in the quotation that | am about to read. The
Tribunal continued, | quote: "Even if no single
act constitutes a denial of justice, such denial of
justice can result froma conbination of inproper
acts." And the Tribunal then applied the tests laid
down in--and | quote, "laid down in the ELSI case,

a willful disregard of due process of law," or in

the Eidl er case, the need for ordinary justice, or
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in the Chattin case, bad faith, willful neglect of
duty or insufficiency of action or pattern to any
unbi ased man. In the Pope & Tal bot case, that's
Legal Appendi x 58, a NAFTA Chapter El even Tribuna
in April |ast year, found there to be a | ack of
fair and equitable treatnment in the way in which
Canada had conducted an administrative revi ew of
the Claimant's records. And it found that Canada
had acted without legal justifications for its
actions and had relied--and | quote--"relied
i nstead on naked assertions of authority and on
threats that the Clainmant's allocation"--and that
is the allocation of tinber exports--"could be
cancel ed, reduced or suspended." That's at
par agr aph 174.

In the Metal clad case, which is at Lega
Appendi x 59, the Tribunal in August 2000 found a

failure to accord fair and equitable treatnment in

the circunstance that Mexican municipal authorities

had dealt with certain adnmnistrative matters they

were faced with. The Tribunal pointed out that, |
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quote, "Mexico failed to ensure a transparent and
predi ctable franmework for Metalclad' s business

pl anning and investnent. The totality of these

ci rcunst ances denonstrates a |ack of orderly
process and tinmely disposition in relation to an

i nvestor of a party acting in the expectation that
it would be treated fairly and justly in accordance
with the NAFTA." That's paragraph 99.

In Maffezini v. Spain--this is the | ast
case | will be referring to--in Maffezini v. Spain,
Legal Appendix 61, an ICSID Tribunal in Novenber
2000 concluded that certain acts--and | quote,
anounted to a breach by Spain of its obligation to
protect the investnment. Moreover, the |ack of
transparency with which this |oan transacti on was
conducted is inconpatible with Spain's comn t nent
to ensure the investor a fair and equitable
treatment in accordance with the treaty." And
that's at paragraph 83 of the judgment.

M. President, Tribunals may be rel uctant

to enbark on abstract definitions. Conmentators
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are less inhibited. Let nme just give a few
exanples. First, Vasciannie, witing in 1999, the
Legal Appendix 38, and | quote, "If the investnent
has been subject to arbitrary or capricious
treatment by the host state, then the fair and
equi tabl e standard has been violated. This follows
fromthe idea that fair and equitable treatnent
i nherently precludes arbitrary and capricious
actions agai nst investors."

Then F. A, Mann, writing in 1971, Lega
Appendi x 39. Whatever concept is spoken of, the
essence of the matter is always the sanme. It is
fair and equitable treatnment, or as is it sonetines
put, good faith that every state in internationally
required to display in its conduct towards aliens.

My last quote, M. President, is fromthe
CECD conmentary to Article 1 of the OECD draft
convention of 1967. That's at Legal Appendi x 37.
It's rather a long quotation, but it contains a | ot
of very useful material. | hope you will bear with

me. And | quote. "It is a well-established
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general principle of international law that a state
is bound to respect and protect the property of

nati onal s of other states. Fromthis basic
principle, flowthe three rules contained in

par agraph (a) of draft Article 1. That is to say
that each party nust assure to the property of
other parties' nationals, (a) fair and equitable
treatment; (b) nobst constant protection and
security; and (c) that the exercise of rights
relating to such property shall not be inpaired by
unr easonabl e or discrimnatory nmeasures. The
phrase fair and equitable treatnment, customary in
rel evant bil ateral agreenments indicates the
standard set by international |aw for the treatnent
due by each state with regard to the property of
foreign nationals. Most constant protection and
security must be accorded in the territory of each
party to the property of nationals of the other
parties. Couched in language traditionally used in
the United States' bilateral treaties, the rule

i ndicates the obligation of each party to exercise
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due diligence as regards actions by public
authorities, as well as others in relation to such
property. A breach of obligations by a party is
established if it can be shown that the exercise of
any right referred to in Article 1 is inpaired by
an unreasonabl e nmeasure that nmay be attributed to
that party, and a neasure may be unlawful in view
of the manner or circunstances in which the power
has been exercised. |In many cases such a neasure
will also violate the standard of fair and
equitable treatnment."

M. President and Menbers of the Tribunal
the foregoing sanple is representative of late 20th
century legal opinion. Wat's striking about al
of it is the absence of extrene | anguage. There is
nothing to the effect that, in order to fall afou
of the international |aw standard for the treatnent
of aliens, the wongdoing nust have about it sone
extrene quality. The |anguage used in al
i nstances, |ike the |anguage of Article 1105

itself, is normal, ordinary |anguage.
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The standard there in that article is
“"treatment in accordance with international |aw,
including fair and equitable treatnent and ful
protection and security"--terns which are to be
given in good faith their ordinary nmeaning in their
context and in the |ight of NAFTA s object and
pur pose.

The content of that standard is reflected
in the sort of words used in the passages to which
|'"ve drawn attention: unjust, arbitrary,
unacceptable fromthe international perspective,
wi | I ful disregard of due process of |aw, ordinary
justice, insufficiency of action apparent to any
unbi ased man, |ack of orderly process and tinely
di sposition, expectation of being treated fairly
and justly, arbitrary or capricious treatnent, due
diligence, and the inpairnment of rights by any
unreasonabl e neasure. Those are the standards to
be applied when considering whether there has been
a breach of Article 1105(1).

Now, in the light of those indications of

240



10

11

12

13

14

15

16

17

18

19

20

21

what kind of treatment is required by internationa
law, let ne now turn to exami ne nore closely
Boston's conduct towards Mndev.

PROFESSOR CRAWFORD: Before you do, in the
Pope & Tal bot case, the Tribunal on severa
occasions referred to a margi n of appreciation in
terms of the conduct of the host state, and the
term "margi n of appreciation" has obviously been
used in other contexts in, for exanple, human
rights.

How is the margin of appreciation to be
applied in relation to these standards, or is it
sur pl usage?

MR. WATTS: Well, | think we're in the
position where a rule of law, which is set out in a
fairly general way, has got to be applied to a
given set of facts. It is a question of judgnent.
Mondev' s submission to you in this case is that the
facts that are the facts of this case suggest that
the facts ampunt to a breach of those standards of

international law. That is a matter for the
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Tri bunal ' s appreciation.

It's true that underlying that there is an
el enent of appreciation in the particular
ci rcunstances with which, for exanple, Boston or
the BRA was faced. They have a margi n of
appreciation, too, but, nonetheless, there is an
overall picture which their conduct produces, and t
overall picture needs to be appreciated by the
Tribunal in order to determi ne whether it matches
up to the standards which are required by NAFTA.

Let me first, before going into detail on
Boston's conduct, rem nd the Tribunal of a point
which | made this nmorning. | then said, in
summari zi ng Boston's conduct towards Mndev, that
the Boston authorities--and | quote from what |
said this norning--the Boston authorities
deternmined steadily and intentionally to erode the
val ue of Mondev's investnment under the Tripartite
Agreenent until the stage was reached when Mondev
had been deprived of its investnment property

altogether. It had, quite sinply, determ ned from



10

11

12

13

14

15

16

17

18

19

20

21

the nonent the new administration took over to
disregard the Tripartite Agreenent, thereby
depriving Mondev's investnment of val ue.

That, M. President, was the essence of
the matter. Understand that, and everything el se
falls into place. It perneates the whole story of
Boston's conduct towards Mondev.

If I may be colloquial for a nonent, that
conduct snells, and snells badly, and if it doesn't
pass the smell test, it doesn't pass the NAFTA
test.

Now, let ne |ook at what actually happened
agai nst the background of Article 1105 and the
three legal elenments expressly identified init.

It is Mondev's submission that the
treatment it received at the hands of the City of
Boston and the BRA satisfied none of those three
el ements. And their m sconduct was not just
margi nal; it was manifest. They didn't just tiptoe
alittle way over the threshold inpropriety. They

bl undered and bul | dozed their way across it and out
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again the other side, with no regard whatever for
their contractual conmtnents, the rights of
Mondev, any notions of fairness, or investnent
protection, or international |aw

The factual record has been set out fully
in Mondev's Menorial and Reply and again today by
M. Hamilton. Let me remind the Tribunal of sone
of the highlights.

Throughout the City's and BRA s deal i ngs
and relation to Mondev's investnent, their conduct
was devoid of any vestige of good faith. The
Tribunal will recall the SJIC s reference to
di shonest and unscrupul ous behavi or and BRA
Director Coyle's brazen statement that he'd break
his contract "because | feel like it." They
wrongfully exercised their governnental authority
in an arbitrary and abusi ve manner

The Tribunal will recall the omi ssion to
get the necessary appraisals, BRA s conflicting and
ultimately inconclusive request for traffic

studi es, the drop-dead ultimtuminposing on LPA a
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fixed date for the exercise of its purchase option.

They di storted adm nistrative procedures
so as to prejudice Mondev. The Tribunal will
recall the trunped-up tax clai magainst LPA and
BRA's arbitrary and bel ated inposition of building
hei ght restrictions.

They intentionally set out to prevent
Mondev fromrealizing its contractual rights and
benefits. The Tribunal will recall BRA's repeated
statements that it wanted to exact a higher price
than the Tripartite Agreenment provided. They broke
their contract with Mondev. It was the jury which
havi ng heard all the evidence, reached that clear
concl usi on.

They tortiously interfered with Mondev's
contractual relations with Canpeau. Again, it was
the jury which so found.

Those cl ear exanpl es of wrongdoi ng by
Boston denonstrate its failure to live up to the
standards required by international |aw.

And there is one further factor which is
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significant. Once Canpeau had agreed to pay the
mar ket price and to make other extra-contractua
concessions, all these difficulties cane to an end.
Suddenly all was sweetness and light. This shows
that those difficulties were not just nornal
bureaucrati c considerations or coincidences. They
were part of a concerted canpaign to frustrate and
undermi ne Mondev's Tripartite Agreenment rights.

And here it's necessary to enphasize a
point made earlier. It is |less the wongful ness of
i ndi vi dual acts of misconduct which is violative of
Article 1105 than their cunul ative effect. The
Metal cl ad Tribuna referred to the totality of the
circumst ances. The Anto Asia v. Indonesia Tribuna
relied on a conbination of inproper acts.

Article 1105 itself refers to the
treatnment to be accorded to investors, and
treatnment is nore than individual acts. |It's the
whol e package, the whole course of conduct rel ated
to Mondev's investnent.

Mor eover, the whol e course of conduct was
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permeated fromstart to finish by an anti-Canadi an
aninus on the part of the City and the BRA. And
Mondev has gi ven exanples of this in its Menoria
at paragraph 204 and its Counter-Menorial at
par agraph 225 and 226, conments such as:

"Renmenber, we're dealing with Canadi ans here"; "I
don't want you to take all that profit and run back
to Canada with it." Such comrents extended over
many years made to different audi ences show how
deep-seated was the anti-Canadi an ani mus on the
part of the Boston authorities, and there can be
little doubt that had Mondev been a wholly U. S

i nvestor, the City and the BRA woul d not have been
di sposed to frustrate and, in effect, expropriate
its investnent.

PROFESSOR CRAWFORD:  You said earlier that
sonme--and there is considerabl e evidence to support
the proposition that Boston's concern was w th what
it then perceived as the | ow option price.
Presumably that concern--well, is there any

evi dence that that concern would not have been
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expressed in relation to a non-Canadi an i nvestor?

MR, WATTS: The difficulty with trying to
find conmparisons is that we're faced here with, in
effect, a unique project. There isn't another one
like it. So it seenms to me one can't find that
evi dence. But the reason is not necessarily that
the evidence isn't there. |It's just the project
stands on its own.

PROFESSOR CRAWFORD: A Canadi an
corporation which was prepared to pay the market
price, then got the various conmnm ssions and so on,
agai n, as you've pointed out.

MR, WATTS: Well, if you're referring to
Canpeau- -

PROFESSOR CRAWFORD:  Yes.

MR. WATTS: Well, the trouble with that
line of argunment is that Canpeau was, in fact, at
that stage a multinational conglonerate, and it's
very difficult to attribute to it at that stage a
purely Canadi an character

So if | may conclude on that argunent,
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that kind of anti-Canadi an ani mus not only nakes
t he mi sconduct worse, but it, in effect, affords a
separate ground of NAFTA conpl aint under Article
1102.

But let me return to Article 1105 and the
three legal elenments nmentioned in it. Nothing
about the treatnment by the City of Boston and the
BRA of the Canadi an i nvestor Mndev was in
accordance with international |aw. Nothing about
it was fair and equitable. And the very last thing
they afforded to Mondev's investnment was ful
protection and security.

I ndeed, what is here in issue is not the
usual case of a failure by local authorities to
protect a foreign investrment fromthe wrongful
conduct of other parties, such as rioters or
striking workers and so on. Here it is the loca
authorities thensel ves which were engaging in the
wrongful conduct. Far from protecting Mondev, they
were thensel ves the w ongdoers.

M. President, let me now turn to the
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topi ¢ which has--

PROFESSOR CRAWFORD: Sorry. You don't
need to answer this question now, but it would be
hel pful to have citations of cases on the nininum
standard that involved, in effect, contractua
conduct by the respondent state. | mean, the point
you' ve just made that many of the cases from which
the m ni mum standard are taken involve essentially
a failure to stop torts by private parties, which
is atotally different context. So it would be
hel pful to have a list of cases where the nininum
standard was hel d--was at least articulated in the
context of a contractual claim

MR. WATTS: There are sone cases referred
to in the pleadings in the context of establishing
that contract rights clearly constitute the kind of
property which can be subject to expropriation.

But we'll produce a list overnight if--

PROFESSOR CRAWFCRD: |'m nore interested

in the 1105 type of claimin the contract--

MR, WATTS: Yes, we'll try and find them
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overnight and if | may let the Tribunal have them
i n the norning.

JUDGE SCHWEBEL: Sir Arthur, before you
| eave the terns of Article 1105 and the three
parties' interpretation of it, may | ask you a
guestion or two about the interpretation? It'll be
observed that Article 1105, paragraph (1), provides
that each Party shall accord to investnents of
i nvestors of another Party treatnent in accordance
with international |aw, whereas, the interpretation
states that Article 1105(1) prescribes the
customary international |aw m ninum standard of
treatment.

Do you have any observations on the
conclusion that international |law, as used in
Article 1105, paragraph (1), is confined to
customary international |aw?

MR. WATTS: The Cl ai mant has accepted in
its witten pleadings that that is the case. It's
noti ceabl e, however, that the word "customary" does

not appear in Article 1105 itself.
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JUDGE SCHWEBEL: And why does the C ai mant
accept that that is a proper reading of the
Article?

MR. WATTS: Because it was the view at the
tine that that was so

PROFESSOR CRAWFCORD: Does the C ai mant
continue to be of that view?

MR. WATTS: Well, since the Cl ainmant--on
this issue that's raised by the interpretation, the
Claimant is of the view that whichever viewis
taken of the significance of the interpretation,
the Claimant's case is not affected. So there was
no need, so to speak, for the Claimant to go into
this one way or the other.

PROFESSOR CRAWFORD: Well, it woul d not
have been necessary for Article 1105 to say that
each Party shall accord to investnments of investors
treatment required by the other Articles in this
chapter because that woul d have been purely
superfluous. So there is sonme basis. But, of

course, one has to give sone neaning to the word
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"including fair and equitable treatnment and ful
protection and security."”

MR. WATTS: | ndeed.

JUDGE SCHWEBEL: Well, one coul d argue,
could one not, that in accordance with international |aw,
goes beyond sinply custonary
international law and refers as well to
conventional international |aw, for exanple, that
found in sone 1,800 or 1,900 or 2,000 bilatera
i nvestment treaties.

Now, one could argue that the fact that
such a multitude of treaties has been agreed upon
establishing standards of those treaties. As to
what international |aw means has of itself altered
the content of customary international |aw, that
woul d be one point of view

On the other hand, if one | ooks at the
treatment of customary international law, in the
United Nations, in the 1970s, in the resolutions on
per manent sovereignty of a natural resources, the

| ater ones, at any rate, the so-called new
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i nternational economnic order, the charter of
econonmic rights and duties of states, the essence
of which is that there's no international |aw that
protects foreign investnment and it's sinply a
matter of the national |aw of each state to
deternmine what, if any, rights the foreign investor
has, is it credible to maintain that custonary
international law, if one believes that customary
i nternational |aw nust be universal |aw, does
include in its mninmum standard the concepts of
fair and equitable treatnment and full protection
and security? Am/|l clear?

MR, WATTS: Well, not entirely, if | may--not to
me. Not to nme. The failure is on ny part,
' m sure.

JUDGE SCHWEBEL: Well, no, the failure is
on ny part. I'msorry. |'ve put too conplex a
question. Let's see if | can restate it.

I find it disquieting to naintain that
customary international law, if this is what is

i ndeed mai ntained by the interpretation--that's not
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clear to ne, but customary international |aw and
t he mi ni mum standard thereunder emnbraces the
concepts of fair and equitable treatnment and ful
protection and security, or put another way, that
t hose provisions add nothing to the m ninmum
standard of treatnent to be afforded to investnents
under customary international law, | find that a
somewhat di squieting asseveration in the |ight of
the fact that so many nmenbers of the United Nations
have been prepared to deny that foreign investors
are entitled to any protection under custonmary
i nternational |aw

MR. WATTS: But | think it was the
I nternational Court which observed that the Charter
of Economi c and Duties had net with opposition or
at | east abstention from sonme very significant
states

JUDGE SCHWEBEL: That's true.

MR. WATTS: As a result, the charter's
ef fect as standing as evidence of customary

international law was, to say the |east, reduced if
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not nullified. So it doesn't quite, | think, fit
in the scenario you' ve depicted.

JUDGE SCHWEBEL: Well, | would be the
first to maintain that the Charter of Econonic

Ri ghts and Duties of States is not an

statement of custonmary international

authoritative

aw. | don't

think it is. But, nevertheless, |'mnot sure that

one can totally disregard it and the other

resolutions of the UNto which |I've referred. They

may not be | awcreative, but they may be | aw destructive.

They may cast doubt upon the content

of customary international |law. And one woul d have

t hought that these alnpst 2,000 Bilatera

I nvest nent Treaties had been concluded to vault

over the dispute between devel oped and devel opi ng

countries as to the content of custonary

international |aw by prescribing relatively clear

and concrete standards binding on the states

parties to those Bilateral Investment Treaties.

MR, WATTS: If | nay say so

me that's a very possible situation.

it seens to

But the
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trouble is that, so far as concerns the NAFTA, it
may well have been that follow ng the pattern of
ot her investnment protection treaties, it may be
that the parties put those fairness and protection
provisions in for the same sort of reason, to neke
quite certain that whatever the dispute may be
about custonmary international |aw, those two
concepts were at |east home and dry, so to speak.
Unfortunately, Mndev wasn't a party to
the negotiation of NAFTA, nor, of course, are we
menbers of the Tripartite Conmmission. W don't
know what the parties actually intended. One can
only infer fromthe | anguage used what it mni ght
have been, but it mght well have been in the
direction that you were indicating, nanmely, an
intention to nake clear that at |east those two
concepts were to be applied, not allow ng,
therefore, any dispute in those respects about what
the treatnent in accordance with international |aw

nmeant .

But that's specul ation, and we now have an
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interpretation of what that
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means. \Wiat the

interpretation itself nmeans is no doubt a question

that you may feel inclined to address to our

col | eagues later in the week.

JUDGE SCHWEBEL:

Thank

MR, WATTS: Thank you.

you so ruch.

Perhaps | may now nove on, albeit briefly,

to the interesting topic of tenmporal considerations, and the

Respondent has rai sed a nunber of

argunments on this side of the Claimant's case. |'d

like just to refer to a couple of them now, and

that's because one main group of tenporal issues is

nore conveniently treated together with the

tenporal aspects of expropriation, which we've

proposed to deal with tonorrow.

So if | can dea

with some of the issues now, and then | eave others

over until tonorrow.

The first point t

hat |

wish to take is

that the main thrust of the Respondent's case is

that this whole case is al

NAFTA.

past

hi story and pre-dates
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PRESI DENT STEPHEN: |'msorry. | didn't
catch that. That is all?

MR, WATTS: Past history.

PRESI DENT STEPHEN: Thank you.

MR, WATTS: And pre-dates NAFTA, and that
a clai munder NAFTA only arises in respect to
events occurring after NAFTA entered into force,
which is the 1st of January 1994.

Did the Respondent go so far as to
attribute that view also to Mondev? The Respondent
says in its Rejoinder, and | quote, "It is
undi sputed that this Tribunal is conpetent to hear
only clains for alleged breaches of Chapter El even
based on acts or omnissions of the United States
that occurred after NAFTA's entry into force."

That's a view which is npst certainly not
undi sputed. It is indeed precisely contrary to
Mondev's view, which is that while a breach of
NAFTA can only occur once NAFTA is in force, such a
post - NAFTA breach does not have to be based only on

acts or onissions which al so post-date NAFTA. ||

259



10

11

12

13

14

15

16

17

18

19

20

21

have nore to say on this tonorrow

The next issue that the Respondent raises
is to invoke the three-year requirenment in Articles
1116, paragraph (2), and 1117, paragraph (2). And
it clains that that requirement effectively
excl udes Mondev's cl ai ms.

Now, Mbndev agrees that those articles
were apparently intended to exclude stale clains.
Ms. Cohen Snutny has already said that. But they
only achieve that intention to the extent that the
specific terns of those Articles prescribe. In
fact, Mondev's claimis far fromstale and is fully
consistent with those Articles.

Again, the text of the Article is
available in the paper that we circul ated, and they
stipulate that the three-year period runs fromthe
date when an investor or enterprise, and | quote,
"first acquired know edge of the alleged breach and
know edge that the investor or enterprise had
i ncurred | oss or danmmge."

The second |linb, at least, of this double
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requi renent did not materialize until the judicia
recourse came to an end, which was in 1998 or 1999,
as the case may be.

When NAFTA entered into force, 1994,
Mondev coul d not have known that it had al ready
suffered | oss or damage because it still expected
to receive conpensation through the courts. It was
only in 1998 or 1999 that Mondev knew for sure that
conpensati on was excluded and that it was left with
clear loss and damage. And Mondev pronptly gave
notice of intent to submit a claimto arbitration
just five weeks later, well within any three-year
time limt.

PROFESSOR CRAWFORD: Can it be argued that
Mondev' s--wel |, in these proceedings, clearly
Mondev suffered damage as a result of not
succeeding in the court. But the court claim by
Mondev was for danages already suffered by it,
whi ch the court decision would have conpensat ed
for.

MR, WATTS: Woul d have renedi ed, but the
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ultimate | oss, the loss for which the United States
is being called to account is the loss that finally
results after the donmestic proceedi ngs have conme to
an end. We're not claiming in these proceedi ngs
for the loss that was clained for in the domestic
courts of Massachusetts.

PROFESSOR CRAWFORD: This may relate to
guestions you want to discuss tonorrow, but let's
assunme for the sake of argunment that the United
States Suprenme Court had granted certiorari--well
of course, there was the problem of the other claim
not bei ng brought before it. But let's assune that
it had granted certiorari, upheld your case, and
awarded you $9.6 mllion damages plus interest.
Woul d t he consequence of that have been there would
have been no NAFTA viol ati on?

MR, WATTS: Well, there's the other part
of the claimthat would still be outstanding.

PROFESSOR CRAWFORD: Yes, but let's ignore
that for the nonment. Wbuld the consequence of that

deci sion nean that vis-a-vis the conduct of the
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City, there woul d have no NAFTA--

MR, WATTS: | think that's probably right.

PROFESSOR CRAWFORD

Does that val ue the

breach of NAFTA in relation to the conduct of the

City?

MR WATTS: Sorry.

PROFESSOR CRAWFORD

Does that?

Does that val ue the

263

breach--does that quantify the breach of NAFTA vis-a-vis the

conduct of the City?

MR, WATTS:  No,

if | my say so, | think questions of quantification are

| don't think it does, but

really left for the later stage and

after you've decided to uphold Mndev's claim

JUDGE SCHWEBEL:

Sir

Arthur, am|l right in

recalling that Mondev is requesting interest as

wel |l as the principal of

its clains?

MR, WATTS: Again, |

think that's a matter

whi ch we can pursue at a later stage. | think we

are claimng interest, but we certainly haven't

quantified it yet.

JUDGE SCHWEBEL:

But

have you specified
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interest from when?

MR. WATTS: No.

PROFESSOR CRAWFCORD: Let's assune that
the--let's just ook at the BRA case in relation to
1105 and the tenporal aspects of that for the
monment. |Is it your case that a statutory imunity
granted to a public authority of the kind we have
here is, as such, a breach of 1105? O if not as
such, in what circumnstance?

MR, WATTS: Well, again, if | my say,
that's something which we will deal with in sone
detail tonorrow nmorning when we're dealing with the
judicial aspect of the conduct of Massachusetts,
bei ng concerned very nuch with the conduct of the
City and the BRA, Ms. Cohen Smutny will deal with
the judicial conduct, and certainly that aspect of
the imunity will be dealt with in what she has to
say.

PROFESSOR CRAWFORD: I n a sense, |'m
interested in the relationship between the two

itenms of conduct, because it seens to be the case
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that all of the conduct of the City and BRA as such
occurred prior to NAFTA's entry into force and that
it was the judicial conduct which could, of course,
itself have anpunted to a breach. | think it's
quite clear that there could be a breach by
judicial conduct in respect of an investnent nmade
prior to the entry into force of NAFTA. It doesn't
exclude earlier investnents.

The question is: How do we relate those
two epi sodes of conduct in the context where it's
conceded that NAFTA doesn't have retrospective
effect, it doesn't make conduct committed before
1994 a breach, even if it would have been a breach?
Let's assume for the sake of argument, your very
persuasi ve argunent, that this would have been a
breach is accepted, if this conduct had occurred
after 1994, it would per se have been a breach

In the Azinian case, the Tribunal--1 think
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where there's been | ocal conduct which

has been taken to the courts, as it were, the
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deci sion of the court beconmes the crucia

deterni nant and the executive conduct is, as it
were, subsumed in the judicial decision. |If the
judicial decision itself is a regular decision, the
earlier irregularities are cancelled out. |Is that
right? 1f so, how does it apply here?

MR. WATTS: This is one of the
difficulties of trying to deal with these tenpora
matters in two parts. The relationship between, if
I can put it this way, the pre-NAFTA conduct with a
post - NAFTA breach is an issue which | propose to
tal k about tonorrow norning. So perhaps we could
pursue these sorts at that stage, if that would be
conveni ent for the Tribunal

PRESI DENT STEPHEN. And | woul d be very
grateful if you could also analyze this problem-which
essentially is a question of breach or
remedy? And which are we concerned with? And at
what stage does a breach cone to an end and a
remedy then energes?

MR, WATTS: Precisely the coment that is
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in nm text for tonorrow norning, sir.

PRESI DENT STEPHEN: Thank you.

MR, WATTS: If | nay then carry on with
anot her of the Respondent's tenporal points, it's a
relatively straightforward one.

Respondent suggests that Mondev's argunent
that there is a continuing violation of
i nternational |aw would deprive the three-year tine
limt of all neaning, and it cannot, therefore, so
t hey say, be sustained.

Now, that time linmt is dependent, as |'ve
said, on two dates: the date when the investor
acqui red know edge of the breach and the date when
the investor acquired know edge of the loss. Two
qui te separate things.

We know with Mondev that Mndev, in
Mondev' s submi ssion, could not have acquired
know edge of a loss until after NAFTA had entered
into force. But if we take a hypothetical--

PRESI DENT STEPHEN: |'m sorry. Wy are

you- -
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MR. WATTS: Because before NAFTA entered
into force, there was still a possibility of
conpensation at the international I|evel.
PRESI DENT STEPHEN: Al t hough Mondev goes
to court saying "I have suffered | oss."
MR. WATTS: Yes. And it suffered |oss
donmestically, within the donmestic framework.
PROFESSOR CRAWORD: But it doesn't nake--
PRESI DENT STEPHEN: That's the only
framework in which it's operating.
PROFESSOR CRAWFORD: It doesn't nmke any
sense to interpret 1116, if | may foll ow what
Ni ni an has said, as referring to the possibility of
recovery for |oss of danage at the international
| evel ; otherwise, the Article would be wholly self-referred.
MR. WATTS: No--
PROFESSOR CRAWFORD: Surely the reference
to | oss or danmmge nust be | ocal |oss of damage. |
mean, | agree with you entirely that there couldn't

have been know edge of the breach until after NAFTA
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had ent ered

entered into force,
breach. That's obvi ous.
sonet hing that couldn't
have been an i ndependent
rule of internationa
1116(2) is concerned with.
point of tinme at which there could have been

know edge of a breach was the 1st of January 1994

if there was a continuing breach

into force, because unti

was i s another question.

MR, WATTS:

hypot heti cal

Mondev- - was havi ng these sanme problens in

t he 1920s.

different, particularly in relation to 1116, 1117.

Either this pre-Mndev would have pursued its claim

t hrough t he

failed, in which case it would have known of

| oss and i ndeed of

peri od under

stale, old claim

The situation then woul d be conmpletely

there could not

have exi sted.

If we go back to a

NAFTA had
have been a
So you can't acknow edge
There may
breach of the custonary
law, but that's not what

So the very earliest

When the | oss
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let's assunme Mondev--a pre-

| ocal courts and would by then have

1116 woul d prevent

it from

its

its breach and the three-year
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resuscitating its claim-that's clear--or the pre-Mndev
woul d not yet have bothered to present a

claim But in that case, its own failure to

prosecute its claimwuld be held against it. It
doesn't follow that because it has done nothing for

50 years, 70 years, or whatever it is, it can now
revive its claim

Mondev's situation, the real Mndev
situation, is, of course, totally different. It
i nvolves no claimwhich in any sense can be called
dead or stale.

The third and, for this evening, fina
tenmporal point which I'd like to deal with is the
Respondent's argunent that Mondev, in contending
t hat pre- NAFTA conduct gives rise to a breach of
NAFTA is acting contrary to Article 28 of the
Vi enna Convention on the Law of Treaties.

This isn't so for a nunber of reasons.
Let me read that Article. It provides for the non-
retroactivity of treaties.

What it says is this: "Unless a different
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intention appears fromthe Treaty or is otherw se
established, its provisions do not bind the Party
inrelation to any act or fact which took place or
any situation which ceased to exist before the date
of the entry into force of the Treaty with respect
to that Party."

As a prelimnary point, | just note that
this provision can only have effect if it's to be
regarded as enunciating a rule of customary
i nternational |aw because the United States is not
yet a party to the Vienna Convention. But |eaving
that aside, the Respondent sonewhat oversinplifies
t he position.

Mondev is not presenting a claimin
respect of conduct which was all over and done with
by the tinme NAFTA entered into force. There is no
stal e cl ai m being opportunistically revived now
t hat NAFTA has appeared on the scene. It's a claim
arising out of a course of conduct to be appraised
as a whole, as a single package of w ongdoi ng.

It is a far cry fromsone |ong-dead claim
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suddenly being revived, |ike the Sleeping Beauty,
by a NAFTA kiss of life. That single package of
wrongdoing, while it started before NAFTA, was
still continuing when NAFTA entered into force.

The non-retroactivity principle cannot be infringed
by applying a treaty to matters that occur or exist
when the treaty is in force even if they first
began at an earlier date.

Now, | read that |ast sentence because it
is not mne. |It's the International Law
Commi ssion's, explaining what was neant by Article--by the
draft article which becane Article 28 of
the Vienna Convention. It was, in fact, Draft
Article 24.

It's, thus, directly in point as to the
meani ng of the Article invoked by the United
States, and so, too, is the preceding sentence.

If, however, an act or fact or situation which took
pl ace or arose prior to the entry into force of the
treaty continues to occur or exist after the treaty

has come into force, it will be caught by the
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provi sions of the treaty. And as the Conmi ssion
also put it, what the Article contenplates is that,
and | quote, "the treaty will not apply to acts or
facts which are conpleted"--the Comm ssion
enphasi zed that word--"or to situations which have
ceased to exist before the treaty entered into
force."

PROFESSOR CRAWFORD: Sir Arthur, there's a
di stinction which the Conm ssion al so sought to
draw in Article, | think it's 13 of the Articles on
State Responsibility, which very nmuch took into
account Article 28. There's a distinction between
a case where an act which is in itself wongful can
be said to continue and a situation where the harm
that an act has caused continues but the act itself
has ceased.

So, for exanple, if soneone is injured as
a result of police brutality and the injury
continues to cause them pain and suffering after
the critical date, it's not as if the wongful act

has conti nued after that date. The wrongful act
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occurred in the past. The person continues to
suffer. They may have a right to a renmedy after
the critical date, and it may be the denial of the
remedy would itself be a wongful act, but there's
still an analytical distinction between the
original beating up and the failure of the court to
provi de a remnedy.

On the other hand, the human rights courts
have held that in the case of a di sappearance,
where the di sappearance, the situation of
di sappearance continues until after the critica
date is a continuing wongful act.

Now, what is the gist of the wongful act
that you say continues after the 1st of January
19947

MR, WATTS: It's the misconduct coupl ed
with the failure to offer redress. [It's a conplex,
it's as doubl e-headed wongful ness. But it's one
package.

Agai n, the awkward situation that I'min,

Article 14 of the State Responsibility Articles is
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hi gh on my agenda for tonorrow. You are taking
some of the words out of my nouth.

I was tal king about that the International
Law Comm ssion tal ked about conpleted acts and so
on. What Mondev is faced with is a situation which
continued to exist after NAFTA cane into force and
with a course of m sconduct which was not conpl eted
by the 1st of January 1994 and whi ch had not ceased
to exist by that date. Its claimis not affected
by the Vienna Convention Article 28, even if, which
is still to be shown, that that represents
customary international |aw.

M. President, as | say, | would like to
deal with the other tenporal aspects tonorrow,
particularly since the tinme has now gone to
whatever it is now, just before 6 o'clock. | think
under the pressure of the questioning that we have
all had, we're a little bit behind schedule for
now. But |I'd be very rmuch willing to receive your
gui dance as to what is the best way to resol ve that

particul ar situation.
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PRESI DENT STEPHEN: Thank you, Sir Arthur
We're due to start at--is it 10: 00 tonorrow?

MR, WATTS: Yes.

PRESI DENT STEPHEN: Would it be conveni ent
to the parties to start half an hour earlier, for
i nstance, and to ny coll eagues?

PROFESSOR CRAWFCRD: The sane tol erance
will be allowed for the United States if they're
provoked in the same way.

PRESI DENT STEPHEN: Yes. Well, it's
suggested that the United States may be provoked by
some menbers of the arbitrators in the sane way and
perhaps the sanme additional tine could be all owed
to them But what of this suggestion that we start
at 9:30? Wuld that be feasible?

MR, LEGUM W certainly have no
obj ecti on.

PRESI DENT STEPHEN:. | beg your pardon?

MR, LEGUM We have no objection

PRESI DENT STEPHEN: Thank you.

MR. WATTS: Nor do we.
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PRESI DENT STEPHEN: Well, in that case,
9: 30.

MR, WATTS: Thank you very much.

PRESI DENT STEPHEN:. Thank you, Sir Arthur,
and we | ook forward to tonorrow norning.

We' Il adjourn now until 9:30 tonorrow
nor ni ng.

[ Wher eupon, at 6:00 p.m, the hearing
recessed, to reconvene at 9:30 a.m, Tuesday, My

21, 2002.] O
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