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PART ONE

PRELIMINARY QUESTIONS AND ISSUES BEFORE THE AD HOC COMMITTEE

1.01

1.02

1.03

1.04

I INTRODUCTION

The issues before the current Ad Hoc Committee relate to two Applications for Annulment
of the AWARD of June 5, 1990, filed by the Parties to the present proceedings and an
Application for Annulment of the SUPPLEMENTAL AWARD of October 17, 1990, filed
by the Respondent, the Republic of INDONESIA ("INDONESIA").

A. THE APPLICATION BY INDONESIA FOR ANNULMENT
OF THE AWARD OF JUNE §, 1990

On October 3, 1990, within 120 days after the date of the AWARD of June 5, 1990,
("SECOND AWARD"), INDONESIA filed with the Secretary-General of the International
Centre for Settlement of Investment Disputes ("ICSID"), an Application for Annulment
of the above-mentioned AWARD pursuant to Article 52 of the ICSID CONVENTION
(the "CONVENTION") and Rule 50 of the ICSID ARBITRATION RULES
("ARBITRATION RULES").

The grounds for INDONESIA’s request for Annulment are those specified in Article 52
(1) of the CONVENTION, namely,

(1) that the Tribunal has manifestly exceeded its power (Sub-paragraph (b));

2) that there has been a serious departure from a fundamental rule of
procedure (Sub-paragraph (d)); and

(3) that the AWARD has failed to state the reasons on which it is based (Sub-
paragraph (e)).

(See Application of the Republic of Indonesia for Annulment of the
AWARD dated June 5, 1990, filed on October 3, 1990, page 1)

In particular and on either one or the combination of any two or all three of the grounds
mentioned above, INDONESIA’s Application seeks annulment of three findings by the
Tribunal in the SECOND AWARD, namely,

(1)  The finding that INDONESIA was liable under the new theory of a
regulatory denial of justice based on a "generally tainted background"
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1.06

1.07

1.08

surrounding the revocation of AMCOQO’s license;

(2)  The finding that the substantive validity of the revocation need not be
decided in order to determine AMCOQ’s entitlement to damages; and

3 The findings that AMCO was entitled to an award of damages of its full
contractual expectation based on a denial of justice.

(Ibid., IV, pages 27-38)

INDONESIA also submitted as additional grounds for annulment under Article 52 (1) (b)
and (e) of the CONVENTION that "the Second Tribunal failed to state reasons and
refused to consider under Indonesian Law : Indonesia’s tax fraud counterclaim;
Indonesia’s tax concessions counterclaim; and Indonesia’s customs concessions
counterclaim”,

(Ibid., IV, page 39)

As such, INDONESIA’s Application for annulment seeks total nullification of the
SECOND AWARD in respect of the three findings listed in paragraph 1.04 above.

(Tbid., VII Conclusion, page 41)

B. THE APPLICATION BY AMCO FOR ANNULMENT IN PART
OF THE AWARD OF JUNE 5, 1990

On October 3, 1990, the very same day on which INDONESIA’s Application for
Annulment was filed, AMCO ASIA CORPORATION ("AMCO ASIA"), a company
incorporated in Delaware, U.S.A., PAN AMERICAN DEVELOPMENT LIMITED
("PAN AMERICAN") a Hong Kong company and P.T. AMCO INDONESIA ("P.T.
AMCO™), a company established under the aegis of the 1967 Foreign Investment Law of
Indonesia, (collectively "AMCO") as claimants in the present dispute, also filed with the
Secretary-General of ICSID an Application to annul the part of the SECOND AWARD
relating to damages, including the ruling on relitigation of the quantification of damages,
and "to reinstate the amount of damages granted in the earlier award of the Goldman
Tribunal dated November 19, 1984 ("the FIRST AWARD")".

(See AMCO’s APPLICATION FOR ANNULMENT IN PART, October
3, 1990, pages 1-7)

AMCO’s Application for Annulment in Part of the SECOND AWARD was based on
Article 52 (1) (b) of the CONVENTION on the ground that the Tribunal (i.e., the
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SECOND TRIBUNAL or, as sometimes used by the PARTIES, the HIGGINS
TRIBUNAL) manifestly exceeded its power by relitigating the nature of the prejudice
suffered by AMCO and the quantification of damages due AMCO for INDONESIA’s
wrongful actions. In particular, AMCO stated

(1) that the SECOND TRIBUNAL manifestly exceeded its power when it

(a) relitigated the issue of what prejudice AMCO suffered from the
wrongful army and police actions on March 31/April 1, 1980, and

) determined, contrary to the FIRST TRIBUNAL, that the only
prejudice which AMCO suffered was a "general disturbance”, not
loss of future income; and

) that the SECOND TRIBUNAL manifestly exceeded its power when it
relitigated the issue of the aggregate amount of damages due AMCO for
the illegal army and police actions on April 1, 1980 and the illegal
revocation of AMCO’s investment authorization on July 9, 1980.

(bid., I and II, pages 8-17)

AMCO submitted in its Application for Annulment in Part that "the FIRST TRIBUNAL's
quantification of damages was res judicata", that "the Higgins Tribunal’s different
quantification of damages was ultra petita"; and therefore, that "the amount of damages
awarded by the Higgins Tribunal should be annulled and the amount awarded by the
Goldman Tribunal should be restored”.

(Ibid., page 17)

C. THE APPLICATION BY INDONESIA

FOR ANNULMENT OF THE SUPPLEMENTAL AWARD OF OCTOBER 17, 1990

1.10 On February 14, 1991, within 120 days after the date on which the Supplemental

1.11

Decisions and Rectification ("SUPPLEMENTAL AWARD") was rendered, i.e., certified
and dispatched by the Secretary-General, on October 17, 1990, INDONESIA filed with
the ICSID Secretariat its Application for Annulment of the SUPPLEMENTAL AWARD
of October 17, 1990 by the SECOND TRIBUNAL.

(See Application of the Republic of Indonesia for Annulment of the
Supplemental Award rendered on October 17, 1990, February 14, 1991,
pages 1-13)

The grounds for annulment of the SUPPLEMENTAL AWARD of October 17, 1990
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were specified by INDONESIA in terms of Article 52 (1) of the CONVENTION as
follows :

0y "The Second Tribunal manifestly exceeded its power" (Sub-paragraph (b));

2) "The Second Tribunal seriously departed from a fundamental rule of
procedure” (Sub-paragraph (d)); and

(3) "The Supplemental Award failed to state the reasons on which it was
based" (Sub-paragraph (e)).

(Ibid., IV, pages 16-19)
In particular, INDONESIA supported its grounds for annulment as follows :

(1) by reconsidering and changing its decision on an issue where it neither
omitted to decide nor corrected a clerical error, the Tribunal acted beyond
the scope of its power under Article 49 (2) of the CONVENTION, thereby
manifestly exceeded its power;

(2) by twice seriously departing from a fundamental rule of procedure :
(a) first, by failing to give notice to INDONESIA; and

(b) second, by failing to provide INDONESIA with the
opportunity to be heard on the merits of the substance of
AMCO’s Rule 49 request, thereby denying equality of the
Parties; and thereby seriously departing from a fundamental
rule of procedure; and

(3) by failing to demonstrate the inadvertent quality of the error in the decision
it sought to rectify, and by rationalizing the superiority of its new position
over its old one, based on questionable accounting practice, the Tribunal
failed to state the reasons on which the SUPPLEMENTAL AWARD was
based.

(Ibid., I and 1V, pages 14-19)
INDONESIA further requested that its Application for Annulment of the
SUPPLEMENTAL AWARD, "be consolidated with and considered by the same Ad Hoc
Committee simultaneously with its 3 October 1990 Application for Annulment of the
SECOND AWARD".

(Ibid., VI. Conclusion, pages 19-20)
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D. CONCURRENCE OF APPLICATIONS FOR ANNULMENT

OF THE AWARD AND SUPPLEMENTAL AWARD OF THE SAME TRIBUNAL

(a) Finality of ICSID Awards

It is important to note at this juncture that within the ICSID system of Arbitration there
is no appeal or any other remedy against an award except those provided for in the
CONVENTION. An ICSID award is thus final and binding on the parties. The only
post-award procedures provided for in the CONVENTION are confined to the remedies
available under Articles 49 to 52 of the CONVENTION and can only be exercised within
the framework of the CONVENTION and in accordance with its provisions, namely,
addition to and correction of the award (Article 49), interpretation (Article 50), revision
(Article 51) and annulment (Article 52). The award is therefore final in the sense that it
is not subject to judicial review in national jurisdictions nor to any review on the merits
within the autonomous ICSID system. It is not final in the sense that it is open to being
supplemented or rectified, interpreted or annulled. It is to this last remedy that both
Parties, INDONESIA as well as AMCO, are having recourse in the present annulment
proceedings.

(b) Nature of annulment proceedings and of the remedy sought by the Parties

An annulment proceeding in the ICSID system of Arbitration is in effect a proceeding
instituted against the arbitral Award. It is based exclusively on one or more of the five
grounds enumerated expressis verbis in Article 52 (1) of the CONVENTION which
serves to delimit the scope of the authority vested in the Arbitral Tribunal. In this sense,
an application for annulment by one Party is directed against the AWARD and indirectly
the Tribunal and not necessarily against the other Party. Thus, it is conceivable, as it
occurs occasionally, that the award rendered by an Arbitral Tribunal may be subject to
attack through the annulment process initiated by both Parties to the original proceeding.
Thus, in the present annulment proceedings, both INDONESIA and AMCO appeared

~ before the Ad Hoc Committee as complainants against the decisions and findings of the

AWARD, including the SUPPLEMENTAL AWARD, rendered by the SECOND
TRIBUNAL.

True it is that in the present annulment proceedings, both INDONESIA and AMCO
expressed their disagreement with the SECOND AWARD. The grounds for their
respective applications for annulment may be broadly similar in several areas, if not
indeed identical in any respect, but the scope of their request for annulment may vary in
diametrically opposite direction. Thus, INDONESIA is seeking total annulment of the
SECOND AWARD subject to minor exceptions (see infra, Paragraph 4.02 II.), while
AMCO is merely requesting its partial annulment and there was a distinct possibility at
an earlier stage of the proceedings that, had the Respondent decided to withdraw its
Applications for Annulment, the Claimants would have been prepared likewise to
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withdraw their request for partial annulment. The fact that both Parties request the total
or partial annulment of an ICSID AWARD does not necessarily imply that the AWARD
is to be annulled to the extent requested by both Parties. Although the Parties could
effectively agree to submit their dispute to an ICSID Arbitration and conversely also to
withdraw the dispute thus submitted from pending proceedings, their agreement on the
extent to which an otherwise valid ICSID AWARD is to be annulled will not
automatically entail the effect of nullification of the AWARD even to the limited extent
mutually desired by the Parties.

The remedy of annulment requested by either or by both Parties under Article 52 of the
CONVENTION is essentially limited by the grounds expressly enumerated in paragraph
1, on which an application for annulment may be made. This limitation is further
confirmed by Article 53 (1) by the exclusion of review of the merits of the Awards.
Annulment is not a remedy against an incorrect decision. An Ad Hoc Committee may
not in fact review or reverse an ICSID award on the merits under the guise of annulment
under Article 52. The fact that annulment is in this sense a limited and extraordinary
remedy does not require an Ad Hoc Committee to construe the terms of Article 52 (1),
i.e., the grounds for annulment, either liberally because it is the only remedy obtainable
against an unjust Award or restrictively to ensure finality and unassailability of an ICSID
Award. In the view of the Committee, Article 52 (1) should be interpreted in accordance
with its object and purpose : this precludes its application to the review of an Award on
the merits and in a converse case excludes an unwarranted refusal to give full effect to it
within the limited but significant area for which it was intended.

The Committee notes that consistently with the foregoing an Ad Hoc Committee is
required to give full effect to the wording of Article 52 (1) which defines and delimits the
grounds for annulment. Thus, Article 52 (1) (b) does not authorize a sanction against
every excess of power by a Tribunal but provides that the excess of power be manifest
which essentially limits the freedom of appreciation of Ad Hoc Committees as to whether
the Tribunal has exceeded its power. Under sub-paragraph (d), not every departure from
a rule of procedure will suffice to warrant annulment; the departure has to be serigus and
the rule of procedure fundamental to justify nullification by an Ad Hoc Committee.
Again, Article 52 (1) (e) requires that the Tribunal gives reasons on which its decision is
based. It does not require that the reasons be adequate or sufficient, while inconsistent
reasons or frivolous reasons would be tantamount to absence of reasons. To permit
freedom of appreciation by an Ad Hoc Committee of the quality of the reasons given by
the Tribunal is to confer on Ad Hoc Committees considerably wider power than otherwise
intended by the CONVENTION, including appellate jurisdiction and the power of review,
explicitly excluded by the wording of Article 53 (1). It is incumbent upon Ad Hoc
Committees to resist the temptation to rectify incorrect decisions or to annul unjust
awards.
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) Request for Total and Partial Annulment of the Award before the
Ad Hoc Committees

Article 52 (3) of the CONVENTION authorizes an Ad Hoc Committee "to annul the
award or any part thereof on any of the grounds set forth in paragraph (1)". Subject to
further consideration of the issues relating to res judicata, the Committee is empowered
to annul the SECOND AWARD or any part thereof in its examination of INDONESIA’s
Application for Annulment of the AWARD as a whole. As for AMCO’s Application
for Annulment in Part, the COMMITTEE notes that the Ad Hoc Committee may annul
the Award only pursuant to AMCO’s request and within the scope of that request, unless
by necessary implication annulment of the part requested clearly entails nullification of
other portions of the AWARD.

The authority provided by Article 52 (3) to enable an Ad Hoc Committee to annul the
Award or any part thereof, does not imply its automatic exercise whenever and wherever
one of the Parties has established one of the grounds for annulment. An Ad Hoc
Committee retains a measure of discretion in its ruling on applications for annulment.
This is clearly implied in the CONVENTION through the use of terms, such as
"manifest”, "serious" and "fundamental”. This discretion is not unlimited and should not
be exercised to the point of defeating the object and purpose of the remedy of annulment.
The Ad Hoc Committee may refuse to exercise its authority to annul an Award if and
when annulment is clearly not needed to remedy procedural injustice and annulment
would unwarrantably erode the binding force and finality of ICSID Awards.

Such consideration, however, should not be understood as subjecting annulment
proceedings to constraints caused by the need to protect the ICSID system. An argument
has recently been advanced to the effect that the possibility of a series of annulments of
ICSID Awards followed by resubmission of the disputes resulting in Awards open to yet
further annulment proceedings might impair the effectiveness and serviceability of ICSID
as an international institution for settlement of investment disputes between States and
nationals of other States. The Committee has been constantly reminded of the dangerous
possibility of a prolonged series of unending proceedings. This argument falsely
assumes, however, that annulments are necessarily the result of overly strict standards
applied by Ad Hoc Committees. It overlooks the possibility that the frequencies of such
annulments may reflect neglect by Parties, counsel and arbitrators alike of the requirement
flowing from the specificity of ICSID arbitration as defined by the CONVENTION and
the ARBITRATION RULES. A purely statistical approach appears unwarranted as an
evaluation of ICSID’s effectiveness and serviceability.
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On January 15, 1981, AMCO ASIA CORPORATION ("AMCO ASIA"), PAN
AMERICAN DEVELOPMENT LIMITED ("PAN AMERICAN") and P.T. AMCO
INDONESIA ("P.T. AMCO") collectively AMCO , the Claimants, filed with the
Secretary-General of ICSID a REQUEST for ARBITRATION against the Republic of
INDONESIA ("INDONESIA"), the Respondent. The REQUEST was submitted pursuant
to Article 36 of the CONVENTION and was registered by the Secretary-General on the
same date.

The PARTIES to the Dispute, as listed in the Title of the ICSID Arbitration Case,

include :

a.

BACKGRO OF THE PRESENT PROCEEDINGS

A. REQUEST FOR ARBITRATION

B. THE PARTIES TO THE DISPUTE

On the CLAIMANTS Side

1

@

3)

AMCO ASIA or Amco Asia Corporation, a company incorporated
in Delaware, U.S.A., the initial foreign investor in this case;

PAN AMERICAN or Pan American Development Ltd., a Hong
Kong company, a subsequently disclosed principal on whose behalf
AMCO ASIA initiated negotiations and concluded a Lease and
Management Agreement regarding a joint-venture, the Hotel Kartika
Plaza Project, in 1968 with P.T. WISMA KARTIKA ("P.T.
WISMA™), the lessor, owner of the land and premises, an enterprise
whose shares were acquired by INKOPAD, a cooperative set up
under Indonesian law for the welfare of Indonesian Army personnel.
P.T. WISMA was the successor to P.T. BLUNTAS, an enterprise
created in 1964 by the Bank of Indonesia and an Indonesian private
investor to develop an apartment/hotel complex on a specified site
in Jakarta, now known as HOTEL KARTIKA PLAZA COMPLEX.

P.T. AMCO or P.T. AMCO Indonesia, a company established by
AMCO ASIA with the permission granted by the Minister of Public
Works on July 29, 1968, within the framework of the 1967 Foreign
Investment Law. P.T. AMCO was set up in accordance with the
amended application submitted by AMCO ASIA, which included
an arbitration clause submitting any dispute between P.T. AMCO
and the Government of Indonesia to ICSID Arbitration. The



2.03

2.04

2.05

Articles of Association of P.T. AMCO were approved by the
Minister of Justice on January 25, 1969, and registered with the
Central Jakarta District Court on January 29, 1969, and published
in Supplement No. 27 to the State Gazette of Indonesia No. 41 of
1969.

(See the FIRST AWARD, para 40)

b. On the RESPONDENT Side

THE REPUBLIC OF INDONESIA to which alleged actions and omissions
have been attributed which engaged its responsibility. The actors or
agencies whose acts have been imputed to the Indonesian Government
include THE CAPITAL INVESTMENT COORDINATING BOARD or
"BODAN KOORDINASI PENANNANAM MODAL" (BKPM) whose
decision to revoke P.T. AMCO’s license to operate as an authorized
investor was alleged to have been reached in contravention of certain
procedural requirements.

C. EVENTS LEADING TO THE DISPUTE

In the current annulment proceedings, it is not necessary for the COMMITTEE to recount
in detail all the facts relating to the merits of the dispute. The AWARD on the merits
rendered by the FIRST TRIBUNAL on November 20, 1984 (the "FIRST AWARD") (1
International Arbitration Report (1986), 601) may be referred to for a fuller account of
the facts of the case, of which a summarized version is contained in the AWARD on the
merits rendered by the SECOND TRIBUNAL on June 5, 1990 (the "SECOND
AWARD"), against which Applications for Annulment have been filed by the PARTIES
to the dispute. Suffice it therefore to list some of the major events leading to the dispute.

a. The Iease and Management Agreements
and the Profit-Sharing Agreement

On April 22, 1968, a Lease and Management Agreement was concluded between AMCO
ASIA and P.T. WISMA, successor to P.T.BLUNTAS, whereby AMCO ASIA was to
invest up to the sum of US$ 4,000,000.00 overall to complete the original construction
of a Hotel/Apartment left incomplete with up to US$ 3,000,000.00 being used for an
additional six-storey building. This Lease and Management Agreement was to last 19
years for both structures. The profit-sharing formula and procedures were contained in
an agreed addendum signed on May 18, 1968.

On May 6, 1968, AMCO ASIA submitted to the Government of Indonesia an application
to establish P.T. AMCO under the aegis of the 1967 Foreign Investment Law. The
application underwent various amendments. In the amended application, it was proposed
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that there be an exemption from corporate taxes and dividend taxes for three years. P.T.
AMCO was to be exempt from import duties with respect to capital goods, including
spares and parts,if P.T. AMCO used "its own foreign exchange or supplemental foreign
exchange in the limits set in the Government regulations in force". The application also
included an arbitration clause which referred any dispute between P.T. AMCO and the
Government of Indonesia to ICSID. On July 29, 1968, AMCO ASIA was granted
permission by the Minister of Public Works to establish P.T. AMCQO within the
framework of the 1967 investment legislation. This permission or license in effect
authorized P.T. AMCO to operate as investor under the new investment law with the
benefit of tax concessions and exemption from certain import duties (FIRST AWARD,
Paragraphs 21-32).

On January 24, 1969, P.T. WISMA extended the terms of the Lease and Management
Agreement to 30 years. On August 22, 1969, P.T. AMCO concluded a Sub-Lease
Agreement letting other persons and airlines manage and operate HOTEL KARTIKA
PLAZA in exchange for credit facilities to enable P.T. AMCO to complete the
construction of the Hotel. On October 13, 1970, a second Sub-Lease Agreement was
concluded between P.T. AMCO and Aeropacific Hotel Association ("AEROPACIFIC"),
a partnership consisting of the same sublessees as those of August 22, 1969. P.T.
WISMA and AMCO ASIA agreed in writing to respect the terms of the Sub-Lease
Agreements assigning the responsibilities to AEROPACIFIC to secure a loan from
Algemeine Bank Nederland N.V. ("ABN") of US$ 1,000,000.00 to complete construction
of the hotel. The second Sub-Lease continued until June 1978 when relations between
P.T. AMCO and AEROPACIFIC deteriorated, ending in arbitration and resolution by
agreement of March 29, 1980. (FIRST AWARD, para 77).

In 1971, P.T. AMCO disclosed the fact that it had entered into the 1968 Lease and
Management Agreement with P.T. WISMA as agent and nominee for and on behalf of
PAN AMERICAN. Transfer of a portion of AMCO ASIA’s shares in P.T. AMCO to
PAN AMERICAN was approved on May 1, 1972. (Ibid., paras 41-45).

After the legal disagreement between P.T. AMCO and AEROPACIFIC during the few
months of 1978, INKOPAD undertook the management of the Hotel from June 1978, and
on October 8, 1978, authorized P.T. WISMA to negotiate and conclude with P.T. AMCO
a "Profit-Sharing Agreement for the Management of KARTIKA PLAZA Land and
Building with all its contents”. (Ibid., paras 77-78). P.T. AMCO resumed management
of the Hotel after signing the Agreement.

On July 4, 1979, P.T. AMCO concluded with RAMADA INNS INC. and RAMADA
INTERNATIONAL INC. respectively a License Agreement and an International
Management Agreement. From November 1979 to March 31, 1980, P.T. WISMA and
P.T. AMCO were in disagreement on several matters, particularly conceming the
amounts due from P.T. AMCO to P.T. WISMA under the Profit-Sharing Management
Agreement of 1978. Failing to agree on the figures due, P.T. WISMA gave two
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successive notices, on March 15 and March 30, 1980, after which the management of the
KARTIKA PLAZA building was to be conducted by P.T. WISMA as the owner. On
March 31, 1980, P.T. WISMA notified all Managers and Department Heads that
henceforth the management of the Hotel was to be assumed by a Management Council
established by P.T. WISMA.

b.  The Events of March 31/April 1, 1980 and Following

The Claimants alleged that, on March 31/April 1, 1980, the Indonesian Government
"wrongfully seized" control and management of the Hotel from P.T. AMCO in what was
described by AMCO as "an armed, military action” (Request for Arbitration by AMCO,
page 12, Paragraph 30 and Statement of Fact and Law, page 7, Paragraph 11).

The Respondent, INDONESIA, contended that any military or public assistance was only
directed to supporting the legal right of P.T. Wisma to control the hotel and was not a
seizure of the hotel by the Government (SECOND AWARD, Paragraph 15).

The General Manager of the Hotel testified that a number of Indonesian Armed Forces
personnel ("up to perhaps two dozens") including army and police personnel, were found
present in or about the building, located in various positions including the lobby,
corridors and guarding certain stairways and offices (FIRST AWARD, Paragraphs 99-
100). The FIRST TRIBUNAL noted that "some members of the Armed Forces remained
in the Hotel until October, 1980, at which time they were no longer required and they
returned to their respective units". (Ibid., Paragraph 109).

C. The Revocation of the Investment License

As noted by the SECOND TRIBUNAL (SECOND AWARD, Paragraph 12) after the
events of March 31/April 1, 1980, P.T. WISMA took over control and management of
the KARTIKA PLAZA and reported certain information to BKPM, a Government agency
responsible for examining applications by foreign investors, making recommendations to
the Government and supervising the implementation of approved investments. After
holding meetings with, and receiving further information from, representatives of P.T.
WISMA, Mr. USMAN of BKPM recommended in his report that P.T. AMCQO’s license
be reviewed. On May 12, 1980, the Chairman of BKPM requested termination of the
license. This request was approved by the President of Indonesia, and on July 9, 1980,
BKPM revoked P.T. AMCO’s license.

The Claimants have alleged that the Respondent, having seized AMCO’s investment,
unjustifiably cancelled its investment license. INDONESIA has denied AMCO’s claim
that the cancellation of the investment license was unlawful. In a Counter-Claim,
INDONESIA has asserted that as the cancellation of the investment license was justified,
P.T. AMCO was obliged to pay all monies that should have been paid as taxes and
import duties (FIRST AWARD, Paragraph 283).
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D. EARLIER PROCEEDINGS

(1) THE AWARD OF THE FIRST TRIBUNAL

The FIRST TRIBUNAL, after reviewing the conflicting evidence regarding the presence
of military personnel at the Hotel during March 31 and April 1, 1980 and thereafter,
declared that it was satisfied that "There was a taking of the claimants’ rights to the
control and management of the land and all the KARTIKA PLAZA building" and that "a
number of army and police personnel were present ... and by their very presence assisted
with the successful seizure from P.T. AMCO of the exercise of its lease and management
rights (FIRST AWARD, Paragraph 155). The First Tribunal found on the basis of the
proven actions and omissions of the army/police personnel that the acts of P.T. WISMA
constituted illegal self-help and the assistance to these acts given to P.T. WISMA and the
lack of protection afforded to P.T. AMCO, a foreign investor in Indonesia, by the
Army/Police was an "international wrong attributable to the Republic" (FIRST AWARD,
Paragraph 178).

Before the FIRST TRIBUNAL, P.T. AMCO also claimed that INDONESIA had seized
its investment in the building and management of the KARTIKA PLAZA Complex and
then cancelled its investment license. In its counterclaim, INDONESIA asserted that, as
the cancellation of the investment license was justified, being lawful both procedurally
and substantively, P.T. AMCO was obliged to return tax concessions and other privileges
granted by INDONESIA (FIRST AWARD, Paragraphs 142-146), In its AWARD dated
November 20, 1984, the FIRST TRIBUNAL rejected INDONESIA’s counterclaim and
found for the claimants, ordering the Respondent to pay the sum of US$ 3,200,000.00
with interest to be paid outside INDONESIA.

(2) THE DECISION OF THE FIRST AD HOC COMMITTEE

On March 18, 1985, within 120 days after the date of the FIRST AWARD was rendered,
INDONESIA filed an application in writing to the Secretary-General of ICSID requesting
annulment of the AWARD of November 20, 1984 under Article 52 of the
CONVENTION. An Ad Hoc Committee (THE FIRST AD HOC COMMITTEE) was
set up pursuant to Article 52 (3) of the CONVENTION. The FIRST AD HOC
COMMITTEE ordered and subsequently confirmed a stay of enforcement of the FIRST
AWARD upon INDONESIA’s furnishing of an irrevocable and unconditional bank
guarantee issued on July 3, 1985.

On May 16, 1986, following a series of exchanges of written pleadings and oral hearings
in 1985 and 1986, the FIRST AD HOC COMMITTEE, presided by Ignaz Seidl-
Hohenveldern, decided to annul the FIRST AWARD "as a whole for the reasons and with
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the qualifications set out above". (1 International Arbitration Report (1986) 649); 25
International Legal Materials (1986) 1439, final para). The annulment did not extend to
the FIRST TRIBUNAL’s findings on the illegality of the action of the army and police
personnel on March 31/April 1, 1980. It extended to the findings on the duration of such
illegality and on the amount of indemnity due on that account (Decision of the FIRST AD
HOC COMMITTEE, p. 47), thereby demarcating the issues which were unannulled by
the FIRST AD HOC COMMITTEE, and thus constituted "res judicata" for the dispute
as between the PARTIES. The bank guarantee furnished by INDONESIA expired in
accordance with its terms.

With the question of "illegality” of the action by the army and police personnel of
Indonesia on March 31/April 1, 1980 left unannulled, the finding of the FIRST
TRIBUNAL that AMCO is entitled to damages from INDONESIA is "res judicata”.
However, the damage caused to P.T. AMCO by the actions of the army and police
personnel came to an end on the day of the revocation of P.T. AMCO’s license, on July
9, 1980. Consequently, the FIRST AD HOC COMMITTEE annulled the award of
damages to P.T. AMCO in paras 280-281 of the FIRST AWARD for the period before
July 9, 1980 (Decision of the FIRST AD HOC COMMITTEE, paras 108-110). The First
Ad Hoc Committee, not being an appellate tribunal, had no authority to determine the
amount of damages due for the action by the army and police personnel for March
31/April 1, 1980, roughly a hundred days between the so-called "take-over" and "license
cancellation”. As a result, the FIRST TRIBUNAL'’s findings on the amount of damages
were annulled as a whole.

(3) RESUBMISSION OF THE DISPUTE FOLLOWED BY THE AWARD
AND SUPPLEMENTAL AWARD OF THE SECOND TRIBUNAL

()  Request for Resubmission of the Dispute

On May 12, 1987, AMCO submitted to the Secretary-General of ICSID a Request for
Resubmission of the Dispute pursuant to Article 52 (6) of the CONVENTION and Rule
55 of the ARBITRATION RULES. INDONESIA likewise on June 12, 1987 submitted
a Request for Resubmission of the Dispute. A Second Tribunal was constituted on
October 20, 1987. On December 21, 1987, the SECOND TRIBUNAL issued a
Provisional Indication as to what determinations of the FIRST TRIBUNAL had been
annulled by the FIRST AD HOC COMMITTEE on May 16, 1986, and what unannulled
portions of the FIRST AWARD remained res judicata. Various other jurisdictional
matters were contested by the PARTIES, and following oral hearings in London on
January 30 and February 1, 1988, the SECOND TRIBUNAL gave its Decision on
Jurisdiction including questions of res judicata on May 10, 1988. (3 ICSID Review 166
(1988); 27 ILM (1988) 1281).
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()  The SECOND AWARD

Following the filing by the PARTIES of Memorial, Counter-Memorial, Reply and
Rejoinder on the merits of the case and a variety of correspondence on different issues
between the Parties and the Tribunal, hearings on the merits were held in Washington,
D.C., on September 18 to 29, 1989, and an award was rendered by the SECOND
TRIBUNAL, on May 31, 1990. This award which is the SECOND AWARD in this case
was received and dispatched by ICSID to the PARTIES on June 5, 1990. It is this
AWARD of June 5, 1990 against which INDONESIA and AMCO, each in turn and on
separate grounds, have respectively requested total and partial annulment, the requests
now pending before the current AD HOC COMMITTEE.

In its conclusion following Paragraph 295 of the SECOND AWARD, the SECOND
TRIBUNAL decided as follows :

"(1) The Republic of Indonesia shall pay to Amco Asia Corporation, Pan
American Development Limited and P.T. Amco Indonesia, jointly ("The
Claimants"), the sum of two million five hundred and sixty-seven thousand
and nine hundred and sixty-six U.S. dollars and twenty cents (US$
2,567,966.20) with interest on this amount at the rate of six percent (6 %)
per annum from the date of the Award until the date of effective payment.
The above sum includes a set off of one hundred and twenty-eight thousand
and three hundred and sixty-three U.S. dollars and eighty cents (US$
128,363.80) for the amount including interest owed by the Claimants for
their share of the costs of the Annulment Proceedings referred to in
paragraph 295.

"(2) The amounts due from the Republic of Indonesia shall be paid to the
Claimants outside of Indonesia.

"(3) The Republic of Indonesia’s counterclaims are rejected..."
(©) The SUPPLEMENTAL AWARD

On July 20, 1990, AMCO submitted a Request, registered by ICSID on August 6, 1990,
for Supplemental Decisions and Rectification of the SECOND AWARD of June 5, 1990,
pursuant to Article 49 of the CONVENTION and Rule 49 of the ARBITRATION
RULES. AMCO claimed that the SECOND TRIBUNAL omitted to decide certain
questions relating to seven matters, viz : (1) Rate of Exchange; (2) 1978 Profit-
Sharing Agreement; (3) Aeropacific Depreciation; (4) Net Cash Flow; (5) 1980
Inflation Rate; (6) 1990-99 Discount Rate; and (7) Ramada. AMCO further requested
rectifications of clerical, arithmetical or similar errors in respect of all but the last of the
above-mentioned matters.
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Having considered AMCO’s Request of July 20, 1990, for Supplemental Decisions and
Rectification of the SECOND AWARD and a Letter concerning Jurisdiction submitted
by INDONESIA on August 14, 1990, urging the SECOND TRIBUNAL to "decide its
jurisdiction as a preliminary matter”, and without an opportunity being given to
INDONESIA to address the substance of AMCO’s arguments, the SECOND TRIBUNAL
decided on all the seven matters submitted by AMCO in its Request of July 20, 1990,
denying the existence of any omission on the part of the SECOND TRIBUNAL on all but
one of the seven items raised in AMCO’s July 20 Request, namely, item (3) Aeropacific
Depreciation, in regard to which the SECOND TRIBUNAL found a clerical, arithmetical
or similar error to have been committed and proceeded to rectify it. The SECOND
TRIBUNAL amended its previous Award of June 5, 1990 by new pages 170 and 171 of
the SECOND AWARD incorporating consequential changes, increasing the amount of
payment it ordered INDONESIA to make to AMCO from US$ 2,567,966.20 to US$
2,677,126.20, an increase of US$ 109,160.00 (U.S. dollars one hundred nine thousand
one hundred and sixty) with interest of six percent per annum, thereby amending the sum
specified in operative sub-paragraph (1) of the final paragraph of its Award of June 5,
1990.

III. PROCEDURAL DEVELOPMENTS
A. CONSTITUTION OF THE AD HOC COMMITTEE

On January 30, 1990, the Secretary-General of ICSID notified INDONESIA and AMCO
as Applicants in the present Annulment Proceedings for the Annulment of the Award of
June §, 1990, of the appointments by the Chairman of the Administrative Council and of
the acceptance by the appointees constituting the new AD HOC COMMITTEE to
consider the applications for annulment and partial annulment of the Award of June 5,
1990, as well as INDONESIA’s application for annulment of the Supplemental Decisions
and Rectification of October 17, 1990. The COMMITTEE thus constituted, consists of
the following members :-

(1) Professor Arghyrios A. FATOUROS of Greece;
(2) Professor Dietrich SCHINDLER of Switzerland; and
3) Professor Sompong SUCHARITKUL of Thailand.

B. INITIAL PROCEDURAL DECISION

On February 6, 1991, the COMMITTEE conferred by telephone and elected Professor
Sompong SUCHARITKUL as President of the COMMITTEE; Ms. Margrete L.
STEVENS, representing the Centre serving as Secretary of the Committee. (Item (i) of
the INITIAL PROCEDURAL DECISION).
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Noting that in its Application for Annulment of the Award, dated October 3, 1990,
INDONESIA had requested a stay of enforcement of the Award pending the
COMMITTEE’s decision on its Application for Annulment, the COMMITTEE
determined on the same day, February 6, 1991, that pursuant to Article 52 (5) of the
CONVENTION, enforcement of the Award is accordingly stayed provisionally until the
COMMITTEE rules on INDONESIA’s request for stay of enforcement of the Award.
(Item (ii) of the INITIAL PROCEDURAL DECISION).

The COMMITTEE adopted Procedural Order No. 1 (item (iii) of the INITIAL
PROCEDURAL DECISION), announcing the dates and venue for Preliminary
Procedural Consultation to be convened with the PARTIES at ICSID Headquarters in
Washington, D.C., U.S.A., on March 1 and 2, 1991, preceded by the COMMITTEE’s
internal meeting on February 28, 1991. The First Session of the COMMITTEE Meeting
with the PARTIES was to provide the COMMITTEE with an opportunity to review
matters of procedure as well as administrative and financial matters, and in particular, as
a matter of priority, to consider the request by INDONESIA for a stay of enforcement of
the Award of June 5, 1990, pending the COMMITTEE's decision on the PARTIES’
Applications for Annulment. At the President’s request, the PARTIES were invited to
submit their views on the procedural matters referred to in Rule 20 of the
ARBITRATION RULES by February 15, 1991, and AMCO to submit observations (if
any) on INDONESIA’s request for stay of enforcement.

C. PRELIMINARY PROCEDURAL CONSULTATION
(1)  The Minutes of the First Session of the COMMITTEE

The COMMITTEE held its First Session in Washington, D.C. on February 28, 1991.
Pursuant to Rule 20 of the ARBITRATION RULES, the COMMITTEE met with the
PARTIES for the first time for Preliminary Procedural Consultation on March 1 and 2,
1991. Each member of the COMMITTEE had signed the declaration in accordance with
Rule 52 (2) in the form prescribed by Rule 6 (2) of the ARBITRATION RULES, and the
PARTIES declared that they were satisfied that the COMMITTEE had been properly
constituted, confirming that they had no objection in this regard. Having ascertained the
views and submissions of the PARTIES, the COMMITTEE adopted Procedural Order
No. 2, fixing the number and sequence of the written pleadings and the time limits for
the presentation of the Memorials by the PARTIES by May 17, 1991; Counter-
Memorials by June 17, 1991; Replies (if any) by July 1, 1991; and Rejoinders (if any)
by July 15, 1991. Other procedural and administrative matters were also reviewed and
decisions taken thereon were recorded in the Minutes of the First Session of the

COMMITTEE.

At the request of INDONESIA, the President of the COMMITTEE decided by virtue of
Rule 25 (2) of the ARBITRATION RULES to extend the time limits for the submission
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of Memorials to June 4, 1991; Counter-Memorials by July 5, 1991; Replies to July 19,
1991 (if any); and Rejoinders by August 2, 1991 (if any). (Procedural Order No. 3, San
Francisco, May 14, 1991). Following INDONESIA’s request for extension for the
submission of its Reply, the President of the COMMITTEE by virtue of ARBITRATION
RULE 25 (2) decided to extend the time limits for the submission of the remaining written
pleadings by the PARTIES to July 29, 1991 for Replies (if any), and August 15, 1991 for
Rejoinders (if any). (Procedural Order No. 4, Hong Kong, July 19, 1991).

(2) Interim Order No. I : REQUEST FOR A STAY OF ENFORCEMENT

At this First Session of the COMMITTEE on March 1 and 2, 1991, each PARTY
expanded its views on INDONESIA’s request for a stay of enforcement of the AWARD
of June 5, 1990. INDONESIA requested that the extension of the stay be without
provision of security, while AMCO stated that the stay should be terminated and, if so
required, INDONESIA should provide a bank guarantee. On this particular request of
INDONESIA for stay of enforcement, the COMMITTEE decided on March 2, 1991, to
continue stay of enforcement of the AWARD (including the SUPPLEMENTAL AWARD)
on condition that "an irrevocable and unconditional guarantee from a reputable European
bank on terms and provisions approved by the President of the COMMITTEE be
furnished by INDONESIA by June 17, 1991." (Interim Order No. I, Washington, D.C.,
March 2, 1991, attached as ANNEX I to the Decision of the COMMITTEE). Thus, stay
of enforcement was continued upon INDONESIA'’s furnishing of the bank guarantee on
terms and provisions approved by the President of the COMMITTEE on June 14, 1991.

3 Ruling on Allocation of Advance Payments

One of the preliminary matters which required prior considerations by the COMMITTEE
was the question of Allocation of Advance Payments. The first Ad Hoc Committee in
this case (para 125 of the Decision of May 16, 1986) ordered AMCO to pay one half of
the costs of the first Ad Hoc Committee. Since INDONESIA advanced payment for
these costs, the First Ad Hoc Committee ordered AMCO to pay INDONESIA the sum
of US$ 103,313.75. In the Award of June 5, 1990, the SECOND TRIBUNAL set off
the sum in question against the damages awarded to AMCO. Both PARTIES have since
October 3, 1990 requested annulment of the Award and the provisional stay of
enforcement was continued in effect by virtue of the COMMITTEE’s Interim Order No.
I of March 2, 1991. Having considered the requests of the PARTIES in regard to issues
relating to allocation of advance payments, and, following in this respect the reasoning
of the SECOND TRIBUNAL (as contained in its ruling of February 8, 1988, para 13),
the COMMITTEE was unable to accede to INDONESIA's request that advance payments
for the present proceedings under ICSID Administrative and Financial Regulations be
apportioned in their entirety to AMCO until the outstanding award of US$ 103,313.75
and interest claimed to be due on it has been met. The COMMITTEE noted that both
PARTIES conceded that the amount of approximately US$ 40,000.00 remaining from the
proceedings before the SECOND TRIBUNAL was to be used as advance payment of the
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proceedings before the SECOND TRIBUNAL was to be used as advance payment of the
costs of the current proceeding, and ruled that since both PARTIES had applied for
annulment, "an equal apportionment is appropriate”™ under either the pre-1984
Administrative and Financial Regulation 13 (3) (d) or as superseded by Administrative

and Financial Regulation 14 (3) (¢). (Ruling of the COMMITTEE on Allocation of
Advance Payments, Washington, D.C., March 2, 1991).

D. SUBMISSION OF WRITTEN PLEADINGS BY THE PARTIES

Pursuant to Procedural Orders No. 2, 3 and 4, the PARTIES filed the following written
pleadings within the authorized time limits :

(1) In respect of INDONESIA's Applications for the Annulment of the
SECOND AWARD and the SUPPLEMENTAL AWARD

(@ By INDONESIA
(i) MEMORIAL (with Appendices) June 4, 1991
In support of INDONESIA'’s
Applications for Annulment
(ii) REPLY (with Appendices) July 19, 1991
(b) By AMCO

(i) COUNTER-MEMORIAL July 5, 1991
In opposition to INDONESIA’s
Applications for Annulment

2) In respect of AMCO’s Application for Partial Annulment
of the SECOND AWARD

(@ by AMCO

(i) AMCO’s Application of October 3, 1991 to be
treated as AMCO’S MEMORIAL

() by INDONESIA
() COUNTER-MEMORIAL July 5, 1991

(with Appendices) in opposition to
AMCO’s Application for Partial Annulment
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Since AMCO did not submit its REPLY to INDONESIA’s COUNTER-MEMORIAL in
respect of AMCO’s Application for Partial Annulment of the SECOND AWARD, there
was no REJOINDER from either PARTY. AMCO also refrained from filing a
REJOINDER in response to INDONESIA’s REPLY of July 19, 1991, in support of
INDONESIA’s Applications for the Annulment of the SECOND AWARD and the
SUPPLEMENTAL AWARD.

E. ORAL HEARINGS ON THE APPLICATIONS FOR ANNULMENT
DECEMBER 9-12, 1991

The PARTIES appeared before the COMMITTEE to present their oral arguments in
support of their respective Application for Annulment and in opposition to the other
PARTY’s Request for Annulment. The oral hearings took place at the Headquarters of
ICSID in Washington, D.C., on December 9, 10 and 11, 1991. Members of the
COMMITTEE were present. PARTIES were fully represented by Counsel of their
choice, the Secretary of the COMMITTEE attending the session on behalf of the Centre.
The names of Representatives of the PARTIES are listed in the inner cover page of this
Decision.

Prior to the oral hearings, a series of correspondence had been exchanged by the
PARTIES expressing and supporting their views as to the order and sequence of oral
arguments to be submitted by each of the PARTIES. Both the morning session and the
afternoon session of December 9, 1991, were devoted to oral presentations by Counsel
for INDONESIA on INDONESIA’s Application for Annulment. Ms. Lamm addressed
issues relating to res judicata and Mr. Brower spoke on issues concerning liability and
damages as well as on INDONESIA’s Request for Annulment of the SUPPLEMENTAL
AWARD. Mr. Brower’s presentation was concluded during the first part of the morning
session on December 10, 1991.

Mr. Rand, Counsel for AMCO, summarized the background and general context of the
case in his opening statement following the conclusion of Mr. Brower’s remarks. Mr.
Friedland responded on behalf of AMCO to INDONESIA’s Application for Annulment
of the SECOND AWARD and completed his presentation during the afternoon session,
followed by Mr. Rand who responded to INDONESIA’s Application for Annulment of
the SUPPLEMENTAL AWARD. Then Mr. Hornick addressed the issues relating to
AMCO’s Application for partial Annulment of the SECOND AWARD.

Upon completion of AMCO’s presentation, Ms. Lamm responded to AMCO’ Application
for Partial Annulment, and completed her response during the morning session of
December 11, 1991. Thereupon, Mr. Brower replied to Mr. Rand’s opening statement
relating to INDONESIA's request for Annulment. Ms. Lamm and Mr. Brower then took
turns to reply to AMCO's response in support of INDONESIA’s Application for
Annulment. During the afternoon session, Mr. Hornick offered additional remarks by
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way of rejoinder to INDONESIA’s request for Annulment and answered INDONESIA's
response to AMCO’s request for Partial Annulment to which Ms. Lamm answered in a
rejoinder.

Upon completion of presentations by Counsel for both PARTIES, the COMMITTEE
sought further clarification from Counsel of AMCO on a certain aspect of AMCO’s
submissions. The President invited the PARTIES to make their final observations.
Seeing that there were no further questions or comments, the COMMITTEE requested
the PARTIES to forward to the COMMITTEE final written submissions by December
12, 1991. This both PARTIES did within the specified date. '

F. MEETINGS OF THE COMMITTEE

After adjourning the oral hearings on December 11, 1991, the COMMITTEE met in the
morning of December 12, 1991, to deliberate on the case and to plan future sessions of

~ the COMMITTEE with the view to resolving the questions and issues involved and
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subsequent finalization of the COMMITTEE’s decision. The COMMITTEE met to
deliberate on the case for two days, March 26-27, 1992 at the Headquarters of the World
Bank in Paris. The COMMITTEE planned to meet as soon as the draft Decision was
prepared.

The COMMITTEE met for the last time on November 13-16, 1992, in San Francisco,
U.S.A., to prepare the text of the Decision. The COMMITTEE decided on November
16, 1992 to declare the proceeding closed.
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PART TWO

SUBMISSIONS AND CONTENTIONS BY THE PARTIES

I. FINAL WRITTEN SUBMISSIONS BY THE PARTIES

Without tracing each and every step of the series of arguments, contentions and
submissions by the Parties, it is useful at this juncture to set out in extenso the final
written submissions which the Parties forwarded to the COMMITTEE by December 12,
1991, in response to the COMMITTEE's request at the close of the oral hearings in
Washington, D.C., on December 11, 1991.

(See paragraph 3.15 above)

A. INDONESIA’S SUBMISSIONS

"I. On the merits of partially annulling the Second Award as
requested by the Respondent, to adjudge and declare:

1. That the SECOND TRIBUNAL manifestly exceeded its powers (res
judicata; Article 42 (1) (failure to apply Indonesian law and acting ex aequo
et bono), that it seriously departed from a fundamental rule of procedure
(audiatur), and that it failed to state the reasons upon which it based the
award in finding that Indonesia committed a denial of justice under a new
international law theory of an administrative denial of justice based on a
so-called generally tainted background.

2. That the SECOND TRIBUNAL manifestly exceeded its powers (res
judicata; Article 42 (1) (failure to apply Indonesian law and acting ex aequo
et bono), that it seriously departed from a fundamental rule of procedure
(audiatur) and that it failed to state the reasons upon which it based the
award in finding that the substantive bases for the license revocation need
not be adjudicated as a precondition for any aspect of the award, including
but not limited to liability, compensation, causation, and proportionality.

3. That the SECOND TRIBUNAL manifestly exceeded its powers (1es
judicata; Article 42 (1) (failure to apply Indonesian law principles of
compensation and acting ex aequo et bono, that it seriously departed from
a fundamental rule of procedure (audiatur), and that it failed to state the
reasons regarding causation and proportionality, as well as the other
reasons upon which it necessarily must have based the award in finding
that Amco was entitled to expropriation-level damages equal to its full
contractual expectancy.
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4, That the SECOND TRIBUNAL manifestly exceeded its powers (res
judicata, Article 42 (1) (failure to apply Indonesian law and acting ex aequo
et bono), failed to state the reasons upon which the award is based in
finding that Indonesia’s tax concessions counterclaim failed because the
Revocation Decree was unlawful.

5. That the SECOND TRIBUNAL manifestly exceeded its powers
(rectification of an award not involving a clerical, arithmetical or similar
error; and issuance of a decision without satisfying the prerequisite
procedures mandated by Article 49 (2) and Rule 49 (4), and seriously
departed from a fundamental rule of procedure (audiatur) in finding that
there was an "inadvertent” error in the Supplemental Award that required
rectification by the Supplemental Award’s grant of additional damages to
Amco, and that the Supplemental Award failed to state the reasons
regarding inadvertency upon which the Supplemental Award necessarily
must have been based.

Therefore, paragraphs 12, 40, 75-92, 112-13, 118-140, 142-143,
151-153, 161-162, 174-200 and paragraphs 1 and of the dispositif of the
SECOND AWARD, and section 3 of the Supplemental Award must be
annulled.

II. On_the merits of partially annulling of SECOND AWARD
as_requested by claimants, to adjudge and declare that the SECOND
TRIBUNAL did not manifestly exceed its powers with respect to the nature
of the prejudice due to the acts of Indonesia’s army and police and the
calculation of the Hotel’s anticipated profit stream.

Therefore, paragraphs 41-63, 164-66, 201-95 of the SECOND
AWARD dated June 5, 1990 should not be annulled.

III.  On both Applications, to adjudge and declare pursuant to
Article 52 (4) of the ICSID Convention and ICSID Administrative and
Financial Regulation 13 (3) (d), that claimants shall pay all costs of the
annulment proceeding associated with Indonesia’s and Amco’s respective
requests for annulment, including the fees and expenses of the members of
the Committee, the charges for use of the facilities of the Centre, and all
expenses incurred by Indonesia in connection with this proceeding.”

B. AMCO’S REQUEST FOR RELIEF

"1.  Indonesia’s Application for Annulment should be denied in its
entirety.

22
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2. Amco’s Application for Partial Annulment should be granted, with
the consequence that the Higgins Tribunal’s quantification of damages be
replaced by the Goldman Tribunal’s quantification of damages in the
amount of US$ 3,200,000 plus interest at 6 % per annum from January 15,
1981, to the date of effective payment outside Indonesia.

3. Amco should be awarded its costs and counsel fees of this
proceeding, in such amounts as notified to the Centre by Amco."

II. SUBMISSIONS AND CONTENTIONS BY INDONESIA

A. IN REGARD TO INDONESIA’S REQUEST FOR ANNULMENT
OF THE AWARD OF JUNE 5, 1990

As already noted, the Respondent has invoked three of the grounds for annulment listed
in Article 52 (1) of the CONVENTION, namely, those under sub-paragraphs (1) (b), (1)
(d) and (1) (e) (see supra, Paragraph 1.03). All three of them have been invoked with
respect to the principal findings of the SECOND AWARD (see supra, Paragraph 1.04).
The grounds under Article 52 (1) (b) and (e) have also been invoked with respect to the
rejection of INDONESIA’s Counter-Claims (see supra, Paragraph 1.05).

INDONESIA is therefore requesting the annulment of the SECOND AWARD as a whole.
In its further submissions, the Respondent has noted a number of exceptions it requested
(see its final submissions, quoted supra, Paragraph 4.02).

In setting out the Respondent’s argumentation in this section, the sequence of points used
in the Respondent’s Memorial of June 4, 1991 will in the main be followed. The
sequence in the initial Application and in the final summary of submissions (supra,
Paragraph 4.01) differs in some respects without affecting the substance of the argument.

In this Part, all arguments and materials offered in the Respondent’s written and oral
submissions will be restated for review without necessarily tracing each and every
argument and submission in the precise order in which they were presented. It follows
from the structure of this decision that the points detailed in this section represent the
Respondent’s views, as understood by the AD HOC COMMITTEE, and as stich it will
not be necessary to repeat at every juncture that this is the Respondent’s argument or
point of view and not that of the COMMITTEE nor that of AMCO, the claimants, for
that matter. AMCQ’s contentions and responses will be examined in Section III of this
Part.

The first submission of the Respondent is complex and multifacetted. INDONESIA
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submitted that the SECOND TRIBUNAL has manifestly exceeded its powers in that it has
disregarded in several respects the principle of finality, i.e., the res judicata character of
portions of the FIRST AWARD, after its partial annulment by the FIRST AD HOC
COMMITTEE. The successive submissions of the Respondent in this respect are :
(@) That it was res judicata that, for liability to arise, both the procedural and
substantive grounds for the revocation of AMCO’s license had to be taken
into consideration;

) That even if the substantive grounds could be left out of consideration, the
FIRST TRIBUNAL's holding concerning the presence of procedural defects
was res judicata and therefore the SECOND TRIBUNAL was not free to
redecide the factual findings or the liability framework for procedural
irregularities;

©) That even if damages could be awarded solely on the basis of procedural
defects, the SECOND TRIBUNAL was bound to consider the substantive
grounds for the revocation before any final decision.

An important underlying argument concerns the res judicata character of the effects of an
Ad Hoc Committee’s decision in the framework of the ICSID system. It is common
ground that a second Tribunal in an ICSID arbitration is bound by the Committee’s
decision annulling an award, or as in the present case, parts of an award. This means :
(a) that the parts of the award that are annulled are to be redecided; the Tribunal cannot
treat them as already decided; and (b) that the parts that are not annulled remain in effect;
they cannot be redecided and are to be treated as res judicata within the ICSID system.
The Respondent argues that the "reasons” for the entire decision and for each partial
decision of the FIRST AD HOC COMMITTEE are necessarily covered by the res
judicata effect, since the specific provisions of the dispositif do not make sense without
the reasoning that supports them.

In applying this reasoning to the case at hand, the Respondent focusses on the issue of the
revocation of AMCO’s investment license. The FIRST TRIBUNAL had held that this
revocation was unlawful both on procedural and on substantive grounds. The FIRST AD
HOC COMMITTEE then found that the revocation was not justified on substantive
grounds.  Although it accepted and allowed to stand as res judicata the FIRST
TRIBUNAL’s findings as to the presence of procedural defects, it stated that they did not
provide an independent ground for awarding damages. The total effect of the FIRST
COMMITTEE's decision was then to leave for redecision to the SECOND TRIBUNAL
two specific and rather narrow issues, that of determining the damages due to AMCO for.
the loss of management rights during the occupation of the hotel (April - July 1980) and
that of deciding on INDONESIA's Counter-Claim.
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By virtue of the FIRST TRIBUNAL's treatment of the relationship between procedural
and substantive grounds as well as the explicit statement to that effect by the FIRST AD
HOC COMMITTEE, it was res judicata that both procedural and substantive grounds
had to be considered before there could be a finding of liability with respect to the
revocation, even if such a finding were to be based on procedural defects alone.

Moreover, even if a decision on liability could be rendered without considering the
substantive grounds for revocation, the FIRST TRIBUNAL’s findings on the procedural
issues was res judicata and it covered both factual elements and possible liability. It was
for this reason that the FIRST AD HOC COMMITTEE had specifically annulled the
grant of compensation for procedural defects by the FIRST TRIBUNAL (Paragraph 106
of FIRST AD HOC COMMITTEE’s Decision). The SECOND TRIBUNAL was then not
free to separate these res judicata findings from their established liability framework and
base on them a new doctrine concerning liability for procedural defects only. In so
doing, in fact, the SECOND TRIBUNAL had restated the FIRST TRIBUNAL's factual
findings, thereby replacing them with its own new ones.

The SECOND TRIBUNAL has further violated the principle of finality (res judicata) by
applying international law and disregarding Indonesian administrative law, when the latter
had been held by the FIRST TRIBUNAL to be the applicable law to the proceedings, in
accordance with Article 42 of the CONVENTION.

Secondly, the SECOND TRIBUNAL had also manifestly exceeded its powers by failing
to apply and give full effect to Article 42 of the CONVENTION relating to the applicable
law. This has occurred :

(a) When the Tribunal disregarded Indonesian administrative law and, invoking
the concept of denial of justice, applied its own appreciation of international
law instead;

(b)  When it purported to apply international law but, through the misuse of
existing principles as to denial of justice, decided in fact the case on an

ex aequo et bono basis;

©) When in computing damages it misapplied both Indonesian and international
Iaw.

Consistent interpretation of Article 42 of the CONVENTION, by Arbitration Tribunals,
Ad Hoc Committees and scholars, has made clear that, in the framework of ICSID,
absent an agreement by the parties to different effect, the law of the State party to the
dispute is the applicable law. Rules of international law are to be applied only where
there is a lacuna in the applicable (national) law or when the applicable law violates
minimum international standards. In this case, no argument that there is a lacuna in
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Indonesian law or that Indonesian law violates international standards has been made.
Yet, the SECOND TRIBUNAL has held that "international law is fully applicable" and
has stressed moreover that it makes no sense to speak of a "supplemental or corrective”
role for international law.

The SECOND TRIBUNAL appears to have considered that a lacuna exists in Indonesian
law, subject to a vague finding about the existence of "slight authority”. It reached this
conclusion by searching for a specific remedy that would be applicable to a situation such
as the one in the case at hand, instead of relying on the entire existing legal framework
of Indonesian administrative law and reaching itself the decision an Indonesian court
would have reached on that basis.

The SECOND TRIBUNAL proceeded on the basis that it had to test each claim of law
against first Indonesian law and then international law. This approach disregards the
essentially secondary role attributed to international law in the framework of the
CONVENTION.

The SECOND TRIBUNAL’s holding as to liability based on procedural defects alone was
in violation of Indonesian administrative law, according to which a finding of substantive
failings is indispensable for determining the issue of liability.

The SECOND TRIBUNAL further disregarded Article 42 of the CONVENTION in that
in purporting to apply international law it misused the concept of a denial of justice. It
did so in several respects. First, denial of justice may occur only where a State fails to
provide to an alien the means of redress to which he is entitled. Absent a showing of
exhaustion of local remedies, there can be no finding of a denial of justice. Secondly,
denial of justice may arise only where acts of judicial organs are involved and not with
respect to administrative acts issued by executive agencies. In the third place, liability
based on a denial of justice may be found to exist only where the conduct at issue is truly
outrageous, something which is not the case here.

In view of the above, the purported application of the denial of justice doctrine by the
SECOND TRIBUNAL failed to apply any established legal principle to the facts of the
case and amounted in essence to an ex aequo et bono decision. Not only was the tribunal
not empowered to decide the case on that basis, but its decision did not conform to
established equitable standards, in particular because it ignored AMCO’s own misconduct
toward Indonesian authorities and law.

The SECOND TRIBUNAL further failed to apply the applicable law with respect to its
method for assessment of damages. First, it disregarded the requirements of both
Indonesian and international law with respect to the need for establishing a definite chain
of causation between the acts involved and the loss to be compensated, since it has not
been proved that the procedural failings on the part of BKPM were the cause of AMCO’s
loss. Secondly, it disregarded the principle of proportionality which Indonesian law
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requires to be applied in such circumstances.

Thirdly, the SECOND AWARD failed to state the reasons for its findings and
decisions :

-~

(@) It failed to state reasons with respect to its finding of an administrative
denial of justice as the basis of an award of damages for procedural defects
only;

) It failed to state reasons for its rejection of the need for a consideration of
the substantive grounds for the revocation of AMCO’s license.

(c) It failed to state reasons upon which the AWARD was based in finding that
INDONESIA 's tax concession Counter-Claim failed because the revocation
decree was unlawful.

In rejecting the formulation of the liability issue, which both PARTIES have proposed,
in terms of liability vel non for procedural defects alone, the SECOND TRIBUNAL
presented its own approach without offering any explanation as to the reasons why it was
more appropriate or better than the other one.

The SECOND TRIBUNAL further failed to state reasons when it purported to examine
and apply a number of references to authority and cases, both in Indonesian and in
international law, which were not apposite in view of what the Tribunal wanted them to
show. Such use of inapposite authority constitutes in fact a failure to state reasons for the
Tribunal’s decisions.

Finally, the SECOND AWARD departs from a fundamental rule of procedure in that it
was prepared in violation of the gudiatur rule in several respects :

(a) When the SECOND TRIBUNAL had recourse to a new framework of
liability without notice to the parties, thereby depriving them of the right
to be heard on issues which eventually determined the outcome;

(b)  When it refused to consider new evidence, while making new inferences
from the FIRST TRIBUNAL'’Ss factual findings.

It is to be observed that INDONESIA’ submissions and contentions in this Section of Part
Two are contested by AMCO in Section III of the same Part, while AMCO’s submissions
and contentions in Section III are noted in this Section as categorically rejected by
INDONESIA.

(See paragraph 4.02 II above)
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B. INREGARD TO INDONESIA'’S REQUEST FOR ANNULMENT
OF THE SUPPLEMENTAL AWARD OF OCTOBER 17, 1990

In its Application of February 14, 1991, INDONESIA requested annulment of the
SECOND TRIBUNAL’sSUPPLEMENTAL AWARD of October 17, 1990, with respect
to the value to be assigned to AMCO’s Aeropacific assets.

The SECOND TRIBUNAL, on AMCO’s request, and based on Article 49(2) of the
CONVENTION, found that a "clerical, arithmetical or similar error” had occurred in the
AWARD since two diverging figures were given therein for the Aeropacific assets
transferred to AMCO under the AMCO-Aeropacific Settlement Agreement of March 29,
1980. Paragraphs 221 and 222 of the AWARD state that the book value of the assets
amount to Rp. 421,451,054.- while, on the other hand, the calculation of the damages
made in the AWARD was based on a larger net book value of Rp. 625,730,000.-,
indicated in the tables annexed to Paragraph 284 on pages 170-171, column 7 of the
AWARD. (As to this figure, see Paragraph 9.03 below). The TRIBUNAL, in its
SUPPLEMENTAL AWARD, states that it had decided to rely on the lower figure
indicated in Paragraph 222. It therefore rectified the figures indicated in Paragraph 284
of the AWARD. As a consequence of this rectification, the sum of the damages to be
paid to AMCO by INDONESIA increased from US$ 2,567,966.20 to US$ 2,677,126.20.

INDONESIA requests annulment of this finding on three grounds. The first ground is
"manifest excess of powers”". INDONESIA contends that the TRIBUNAL, in adopting
the SUPPLEMENTAL AWARD, did in fact reconsider an issue already decided instead
of rectifying a clerical or similar error. It bases its argument on the fact that the
SUPPLEMENTAL AWARD says : "The Tribunal..... has preferred” the lower figure.
INDONESIA relates the expression "has preferred” to the rectification procedure, not to
the time the TRIBUNAL rendered the AWARD, and therefore believes that the
TRIBUNAL changed its mind in the rectification phase and altered its decision.

(INDONESIA’s Application for Annulment of the SUPPLEMENTAL
AWARD, February 14, 1991, pages 12, 14 and 16).

The second ground for annulment, advanced by INDONESIA is "serious departure from
a fundamental rule of procedure”. INDONESIA contends that the TRIBUNAL
deliberated without giving notice to INDONESIA, that it had failed to fix a time limit for
receiving the observations of INDONESIA, as required by Arbitration Rule 49 (3), and
had violated the principle that the PARTIES be treated equally.

(Ibid., pages 15 and 17)

Third, INDONESIA contends that the TRIBUNAL failed to state reasons in not
demonstrating the inadvertent quality of the error, by presenting illusory reasons and in
not stating reasons for rejecting INDONESIA’s position with respect to the jurisdictional
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objections it had raised in its letter to the TRIBUNAL concerning jurisdiction.
(Ibid., pages 15, 18-19)

It is to be noted that to INDONESIA’s submissions and contentions in this connection,
AMCO responded in Section V of AMCO’s Counter Memorial, pages 76-79, that the
SUPPLEMENTAL AWARD of October 17, 1990 properly corrected an inadvertent
error in the AWARD.

III. SUBMISSIONS AND CONTENTIONS BY AMCO

A. IN REGARD TO AMCO’S REQUEST FOR ANNULMENT IN
PART OF THE AWARD OF JUNE 5, 1990

AMCO contends that the SECOND TRIBUNAL manifestly exceeded its powers (Article
52 (1) (b) of the CONVENTION) by relitigating two issues which had not been annulled
by the FIRST AD HOC COMMITTEE and were therefore res judicata. These issues are

¢)) Redetermination of the Nature of the Prejudice Suffered by AMCO from
the Army and Police Actions of March 31/April 1, 1980; and

(2)  Redetermination of the Aggregate Amount of Damages Due AMCO for the
Army and Police Actions of March 31/April 1, 1930, and the Revocation
of AMCQ’s Investment License on July 9, 1980.

The first issue concerns the prejudice AMCO suffered from the army and police actions
on March 31/April 1, 1980. AMCO points to the fact that the FIRST TRIBUNAL made
an explicit finding on the nature of the prejudice in ruling that such actions deprived
AMCO of its right to operate the Hotel Kartika Plaza and, from April 1, 1980, caused
AMCO to lose future income it was entitled to expect from the exercise of such rights.
AMCO argues that INDONESIA had not sought to annul this finding and that the FIRST
AD HOC COMMITTEE did not annul it. Accordingly, the finding of the FIRST
TRIBUNAL was, in AMCQ’s opinion, res judicata.

In contradiction to this, AMCO maintains, the SECOND TRIBUNAL relitigated the
matter. It ruled that "the precise nature of the prejudice suffered" remained "properly
open before this tribunal”. Contrary to the FIRST AWARD, the SECOND TRIBUNAL
determined that AMCO had not suffered any loss of future income from the army and
police actions, but only "a general disturbance” for which it awarded AMCO a
compensation of US$ 10,000.00. According to AMCO, it is res judicata that the army
and police actions deprived AMCO of future income from April 1, 1980, and the
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SECOND TRIBUNAL was bound to award AMCO the value of its lost income from
April 1, 1980. The only issue which the TRIBUNAL had the power to decide, in
AMCQO’s view, was whether in respect of this internationally wrongful act AMCO was
entitled to all future income from the entire remaining lease period after April 1, 1980,
or as INDONESIA conténded, only for some lesser period commencing on April 1,
1980, and ending on the date of the license revocation or the date in October 1980, when
the armed forces personnel withdrew from the hotel.

(AMCO’ Application for Annulment in Part, October 3, 1990, pages 8-10)

The second issue relates to the quantification of the damages both for the army and police
actions of March 31/April 1, 1980, and for the revocation of the investment license on
July 9, 1980. The FIRST TRIBUNAL awarded AMCO damages of US$ 3.200,000.00
for both wrongs. It considered it unnecessary to determine what portion of AMCQO’s lost
future income was attributable to the army and police actions and what portion to the
revocation of the investment license, because the effects of the two causes "acted
successively in an uninterrupted period of time".

(FIRST AWARD, Paragraph 258)

AMCO maintains that INDONESIA had not sought to annul the FIRST TRIBUNAL’s
quantification of AMCO’s loss. It states that INDONESIA had not sought to annul in
particular either the discounted cash flow method of valuation adopted by the FIRST
TRIBUNAL, or the FIRST TRIBUNAL’s interpretation of the profit-sharing formula
between AMCO and P.T. WISMA, or any of the component findings on the calculation
itself, including the estimated base year income, the inflation, discount and tax rates to
be used, and the additional value which RAMADA would be expected to add.
Furthermore, AMCO contends that the FIRST COMMITTEE did not annul any aspect
of the damages quantification. In AMCO’s view, the SECOND TRIBUNAL therefore
acted in manifest excess of its powers when it relitigated the quantification of AMCO’s
loss, including all the items mentioned above and the exchange rate for the conversion of
rupiahs to U.S. dollars. AMCO further asserts that after the SECOND TRIBUNAL
reestablished INDONESIA's liability for the revocation of AMCO’s investment license,
the SECOND TRIBUNAL would have been bound to award AMCO the full sum of US$
3,200,000.00 as fixed by the FIRST TRIBUNAL, such quantification being res judicata.

INDONESIA, on the other hand, contends that, in the proceedings before the SECOND
TRIBUNAL, AMCO had consistently interpreted the quantification of damages as having
been annulled by the FIRST COMMITTEE and therefore as being open to new
determination. INDONESIA therefore asserts that AMCO is estopped from arguing that
the quantification is res judicata.

(INDONESIA’s Counter-Memorial, July 5, 1991, pages 33-39)
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B. IN REGARD TO INDONESIA’S REQUEST FOR ANNULMENT
OF THE AWARD OF JUNE 5, 1990

-

In AMCO’s COUNTER-MEMORIAL of July 5, 1991 in opposition to INDONESIA’s
Annulment Application, AMCO rejected INDONESIA’s Request for Annulment on each
and every ground and in its entirety. This position was reaffirmed in the final written
submission by AMCO dated December 12, 1991, cited in Paragraph 4.03 above.

In particular, AMCO maintains that

1) The SECOND TRIBUNAL did not violate any principle of finality by
awarding damages due to the unlawful license revocation;

2) The SECOND TRIBUNAL did not manifestly exceed its power in applying
Indonesian and international law;

3 The SECOND TRIBUNAL did not fail to state reasons for its AWARD,;
and

@ The SECOND TRIBUNAL did not violate any Rule of Procedure,
fundamental or otherwise, by holding that BKPM’s violations constitute an
administrative denial of justice.

These contentions were reiterated in the oral hearings by AMCO as indeed in a more
categorical manner in the final written submissions of December 12, 1991.

C. IN REGARD TO INDONESIA’S REQUEST FOR ANNULMENT
OF THE SUPPLEMENTAL AWARD OF OCTOBER 17, 1990

AMCO opposed INDONESIA’s request for annulment of the Supplemental Award of
October 17, 1991 in its Counter-Memorial of July 5, 1991, pages 76-78, on the ground
that the SECOND TRIBUNAL’s Rectification Decision properly corrected an inadvertent
error in the SECOND AWARD.

AMCO’s contention in this connection was included in a more sweeping rejection of
INDONESIA’s Request for Annulment in its entirety in Paragraph 1 of its final written
submissions of December 12, 1991.
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PART THREE

CONSIDERATIONS, FINDINGS AND POSITIONS OF THE COMMITTEE

-

Having set out in outline the series of successive Submissions and Contentions by the
PARTIES, the COMMITTEE will now proceed to examine them in some detail and
wherever appropriate to state its views thereon including the findings and positions
adopted by the COMMITTEE on each of the issues requiring its consideration and
decision. In so doing, the COMMITTEE finds it convenient to treat each Application for
Annulment in the order in which the requests for annulment were presented and contested
by the PARTIES. Where required by economy, however, and to avoid undue repetitions
and overlaps, the COMMITTEE will discuss together several of the points contained in
the submissions.

L THE APPLICATION BY INDONESIA FOR ANNULMENT
OF THE AWARD OF JUNE 5, 1990

A. RES JUDICATA IN RESPECT OF PROCEDURAL IRREGULARITIES

A central argument on the part of the Respondent is that the SECOND TRIBUNAL
manifestly exceeded its powers because it disregarded the res judicata character of the
FIRST TRIBUNAL’s findings with respect to the issue of liability for procedural
irregularities in the revocation of the investment license.

As already noted (supra, Paragraph 5.05 et seq.), the Respondent’s argumentation is
multifacetted and is formulated in terms of a series of alternative arguments. According
to it, in the first place, it is res judicata that for liability to arise both procedural and
substantive defects must be found to exist. Secondly, the FIRST TRIBUNAL'’s findings
as to the presence of procedural defects was res judicata and covered both the factual
findings and the lack of liability in the absence of substantive defects. Thirdly, it was res
judicata that relevant issues had to be decided on the basis of Indonesian law.

This issue is in several respects fundamental to the matters before the COMMITTEE and
deserves fuller exploration. The cumulative effects of the three decisions involved,
namely, the FIRST AWARD, the FIRST AD HOC COMMITTEE’'S DECISION and
the SECOND AWARD, are interrelated in a highly complex manner. Moreover, it is not
unfair to state that the three decisions are not of utmost clarity nor are they unequivocal
with respect to this specific point.

When approaching the issue of the lawfulness of the license revocation, the FIRST
TRIBUNAL considered the question of the legal character of the administrative act
involved (the investment approval or license) and of the consequent relationship between
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the PARTIES and concluded Paragraph 191 of the FIRST AWARD :

"To characterize the combination of the application and the approval, not
as a contract properly speaking, identical to a private law contract, but as
a bilateral relationship creating obligations for both parties, does not
prevent the Claimants from claiming compensation for the damages, if any,
they suffered as a consequence of the withdrawal of the approval, provided,

of course, that the same is not substantially justified. .... Respondent has

put forward the reasons which, in its view, justified the license revocation
in this case, and implicitly, but clearly, accepted .... that lacking such
reasons, the applications’s approval could not have been withdrawn.”
(emphasis added).

7.06 The FIRST TRIBUNAL then considered the facts concerning the procedure leading to the
license revocation. It found several defects, and was thus led to the conclusion that "said
’procedure’ did not grant to the Claimants due process of law" (Paragraph 201). It then
went on to state (same paragraph) :

"Accordingly, this procedure was contrary, not only to the Indonesian
regulations... but to the general and fundamental principle of due process
as well. This finding by itself allows the Tribunal to conclude that the
revocation of the approval of the investment application was unlawfully and
therefore wrongfully decided, whatever the reasons on which it was based,

and even if, as a matter of substance, said reasons could have justified it."
(emphasis added).

In the paragraph immediately following, the TRIBUNAL stated (Paragraph 202) :

"However, the Tribunal believes it is necessary to examine and evaluate
these reasons, and it will do so hereunder.”

After a brief excursus on two subsidiary points, it repeated its earlier conclusion
(Paragraph 203) :

"It thus remains that the revocation was unlawful in respect of the
procedure that resulted in it."

7.07  After a lengthy study of the substantive reasons for the revocation the FIRST TRIBUNAL
found that they did not justify the revocation of the license and concluded (Paragraph
242):

"In the Tribunal’s view, this conclusion could be based merely on the
substantial examination of the two reasons, on which the revocation
Decision relies. However, the Tribunal wishes to recall that independently
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from this examination and its conclusions, the mere lack of due process
would have been an insuperable obstacle to the lawfulness of the revocation
: the fact of the matter is that the revocation of the license was unlawful
in this respect, and unjustified as regards the reasons on which it is based."
(emphasis added).

While not strictly speaking self-contradictory, the three successive conclusions just
summarized and quoted do not seem to point precisely in the same direction. This has
caused problems in the subsequent decisions. The very first quotation (Paragraph 191 of
the FIRST AWARD; Paragraph 7.07 above) seems to suggest that justification on
substantive grounds is a necessary precondition for liability. The second set of quotations
(Paragraphs 201-203 of the FIRST AWARD; Paragraph 7.07 above) opens on a
seemingly clear statement of procedural unlawfulness (Paragraph 201 of the FIRST
AWARD). Yet, the AWARD deliberately leaves open the exact relationship between lack
of due process and lack of substantive justification. The TRIBUNAL moves from the one
to the other with minimal words of transition ("However, ... it is necessary ..."; "the
Tribunal will now examine ..."), avoiding any clear indication as to the exact legal reason
why it proceeds to examine the substantive ground for the revocation, and thereby leaving
open the question whether procedural defects are sufficient to permit the award of
damages or a finding of substantive defects must also be present. The third quotation,
however (Paragraph 242 of the FIRST AWARD; Paragraph 7.07 above), expressly states
that lack of due process would be sufficient to make the revocation "unlawful”. By thus
providing a clear answer in favor of the first alternative, it suggests that the impression
left by the first quotation is not accurate.

A careful reading in context suggests that there is in fact no contradiction between the
first and the third quotation. The affirmation in Paragraph 191 that, for damages to be
due, the revocation should be justified in substance (cf. also to similar effect Paragraphs
194 and 213 of the FIRST AWARD) in no way negates the independent importance of
procedural considerations. The issue the Tribunal is addressing is whether there can be
damages for the revocation of an administrative act with quasi-contractual overtones (i.e.,
the investment approval or license). It answers this question in the affirmative, adding
the obvious (but not unnecessary) caution that damages are not due where the revocation
of the act in question is justified. There is no indication that by omitting to refer to
procedural defects it means to limit its answer only to cases where substantive justification
is lacking. It merely does not address at that point that question, to which in fact it turns
immediately afterwards. Whatever inference one might have drawn, when reading
Paragraph 191, from its silence on the importance of procedural defects, is shown to be
unwarranted by the explicit language in Paragraph 242.

The problems that confronted the FIRST AD HOC COMMITTEE on this issue stem from
its conclusion that the FIRST TRIBUNAL’s findings as to the lack of substantive reasons
constituted a manifest excess of powers and had to be annulled while the findings as to
the presence of procedural irregularities were substantially correct and were therefore to
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be left standing unannulled. The FIRST AD HOC COMMITTEE started by pointing
out that the FIRST TRIBUNAL "felt that it lacked the power to suspend or cancel the
effects of the ... revocation order" (Paragraph 74 of the FIRST AD HOC
COMMITTEE’s Decision) and therefore "could only award compensation to P.T.
AMCO for damages, if any, sustained by it from the definite revocation order. The

amount of such compensation was of course dependent on whether or not the revocation
was justified on substantive grounds”. (Ibid., emphasis added)

The FIRST AD HOC COMMITTEE then addressed directly the issue here considered.
It noted (Paragraph 80 of the FIRST AD HOC COMMITTEE'’s Decision) that :

"... the Tribunal held (FIRST AWARD, Paragraph 201) that these
procedural irregularities were sufficient grounds for concluding that the
BKPM revocation order was illegal according to Indonesian law, entailing
the further consequence of responsibility of Indonesia for damages towards
Amco."

The FIRST AD HOC COMMITTEE disagreed with this holding. It stated (Paragraph
81 of the FIRST AD HOC COMMITTEE’s Decision) :

"The fundamental character of Indonesian Administrative law seems, to the
ad hoc Committee, to be such that a conclusion on the legality of an act of
an Indonesian public authority, and on its implications for responsibility for
damages, can be reached only after an overall evaluation of the act,
including consideration of its substantive bases."

At this point, the FIRST AD HOC COMMITTEE could have annulled the FIRST
TRIBUNAL’s holding, possibly on the ground that its misunderstanding of Indonesian
law amounted to an excess of powers. It took, however, a different route, perhaps
because it did not consider such action appropriate in an annulment (as distinguished from
a review) proceeding since the incorrect application of law is not a manifest excess of
powers (unless it amounts to effective disregard of the applicable law). Possibly, it was
not itself fully satisfied as to the legal basis for its position (as might be inferred from the
rather weak and vague language it used : "the fundamental character of Indonesian
administrative law seems ... to be such ... that ..."). It chose to adopt a construction of
the FIRST AWARD more consistent with its own view on the matter. It thus stated
(Paragraph 82 of the FIRST AD HOC COMMITTEE’s Decision) :

"The ad hoc Committee believes that the Tribunal in its finding (FIRST
AWARD, Paragraph 201 in_fine) concerning the illegality of the order
because of procedural defects merely intended to state that the order did
not fully comply with Indonesian administrative law. This intent is clearly
suggested by the fact that the Tribunal immediately found it "necessary"
(FIRST AWARD, Paragraph 202, first line) to deal with the substantive
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reasons of the revocation, for the assessment of the amount of damages,
if any, due to Claimants because of the revocation.” (emphasis added)

On that basis, the FIRST AD HOC COMMITTEE rejected the request for annulment,
holding (Paragraph 83 of"the FIRST AD HOC COMMITTEE'’s Decision) that :

"... the Tribunal, by affirming the illegality of the revocation procedure
while, at the same time, conditioning the award of damages upon the
existence of substantive reasons for the revocation, did not manifestly
exceed its .powers in interpreting and applying Indonesian law in this
regard.”

Thus, in these last two quotations, the FIRST AD HOC COMMITTEE made it clear that
the only reason it did not annul the finding of the FIRST TRIBUNAL was that it chose
to offer an interpretation of the FIRST AWARD that made such annulment unnecessary.
It is apparent, however, from the discussion of the FIRST AWARD already offered here
that this interpretation of its findings on the issue at hand was not the only possible one.

The SECOND TRIBUNAL confronted this issue in its Decision on Jurisdiction on the
basis of the distinction it applied between the actual decisions of the FIRST AD HOC
COMMITTEE as to annulment of specific findings of the FIRST AWARD and the
reasoning "integral to" such decisions. The SECOND TRIBUNAL decided to treat as res
judicata only the former and to consider as open for redetermination the issues covered
by the latter. As a consequence, it held that "the FIRST TRIBUNAL's finding that the
procedure of the license revocation was unlawful” was res judicata (Paragraph 48, at
(ii)). When, at a later point, it addressed directly the issue whether "procedural defects
alone justify damages", it found "that the First Tribunal does not seem ever to have found
in terms that procedural defects alone justify damages nor has the Ad Hoc Committee
clearly pronounced on this precise issue (Paragraphs 90-92). Accordingly, this item was
held to be open for reconsideration by the SECOND TRIBUNAL.

On the basis of the analysis offered above (Paragraphs 7.05-7.13), the SECOND
TRIBUNAL’s interpretation of the two earlier decisions is by no means unreasonable,
whether or not one agrees with the final conclusion. The central issue is not whether the
pertinent unannulled findings of the FIRST TRIBUNAL are res judicata for the
proceedings before the SECOND TRIBUNAL. It is apparent that they are and nobody
disputes it. The issue in controversy is whether the FIRST AD HOC COMMITTEE’s
interpretation of these findings, as set out above (Paragraphs 7.10-7.14), is binding on the
SECOND TRIBUNAL as res judicata. It should be kept in mind, however, that an Ad
Hoc Committee has the power to annul an Award but may not revise or amend it. To
recognize binding effect to an interpretation of part of an Award by a Committee, even
an interpretation on the basis of which the Committee decided not to annul that part,
would be the equivalent of granting the Committee the power to amend, i.e., to establish
authoritatively one of several possible constructions as the only valid one. The
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CONVENTION provides in Article 50 a separate procedure for the authoritative
interpretation of Awards. The function of annulment proceedings is separate and
different.

The SECOND TRIBUNAL has not accepted the FIRST AD HOC COMMITTEE's
interpretation of the points in the FIRST AWARD at issue here. It has proceeded to
construe the AWARD on its own on these points and has reached conclusions which
differ from those of the FIRST AD HOC COMMITTEE. These conclusions, however,
as the analysis offered above (Paragraphs 7.05-7.13) suggests, cannot be considered
manifestly erroneous, nor are they precluded by any res judicata effect flowing from the
FIRST AD HOC COMMITTEE'’s grounds for not annulling the pertinent portions of the
FIRST AWARD. '

To sum up the conclusions from the preceding paragraphs (7.05-7.16), the SECOND
TRIBUNAL has not disregarded any res judicata holdings nor has it manifestly exceeded
its powers in its interpretation of the language and the effects of the FIRST AWARD and
the FIRST AD HOC COMMITTEE's Decision with respect to the issue of liability for
procedural defects in the revocation of AMCO’s investment license. The consequences
flowing from its approach, namely, the broadening of the issues to be redecided beyond
two narrow questions (supra, Paragraph 5.07) were not inappropriate, nor did they
involve a disregard for the principle of finality.

B. APPLICATION OF INDONESIAN AND INTERNATIONAL LAW

The Respondent argues further that the SECOND TRIBUNAL has failed to apply the
applicable law, namely, Indonesian law. That law was applicable both because the finding
to that effect in the FIRST AWARD was not annulled and was therefore res judicata and
because Article 42 of the CONVENTION so requires, independently of any res judicata
effect. Evidently, this is one and the same issue, comprising several discrete sets of
submissions by the Respondent. First, the TRIBUNAL has failed sufficiently to consider
and apply Indonesian law both with respect to the issue of liability for procedural defects
alone and in the manner in which it assessed the compensation to be paid. Secondly, the
TRIBUNAL failed to apply Indonesian law, because it purported to apply international
law.

The question of applicable law is of considerable importance in ICSID arbitrations. It is
well established, by the legislative history of the CONVENTION, by the case-law of
ICSID Tribunals and Ad Hoc Committees and by doctrinal comment