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GLOSSARY OF DEFINED TERMS ! LIST OF ABBREVIATIONS

2005 Ansaldo Report

A veport on the Barge produced by ils manulacturer, Ansaldo Energia

S.n.A.

ABB

A company based in Zurich, Switzerland, specialising in power and

automation technologies

Agreed Chronclogy of Tvents

Chrenotogy prepared by the Partes and submitted to the Tribunal on
26 March 2013

Ansaldo

Ansaldo Energia 5.p.A., the original manufaciurer of the Barge

Arbitration Agreement

Arbitration clause contained in the PPA

Balkan Nevada

Balkan Hnergy LLC, incorporated in Nevada, United States, and

successor-in-interest to Svantek West and Batkan Wyoming

Batkan UK Balkan BEnergy Limited, incorporated in the United Kingdom

Balkan US BEL’s purported parent company, incorporated in the Uniled States
and wilh its principal place of business in Dallas, Texas

Balkan Wyoming Balkan Energy Corporation Wyoming, LLC, incorporated in
Wyoming, United States, and subsidiary of Syntek West unti! 2009

Barge One hundred and (wenty-five megawalt {125MW) dual fired {diesel
and gas) Osagyefo Power Barge in Effasu in Ghana’s western region

BEL The Claimant, Balkan Energy (Ghana) Limited

BNI Ghana’s Bureau of National Investigation

BSG Black Start Generator, used during commissioning and testing when
larger quantities of electrical energy are required

CISG United Mations Convention on Contracts for the International Sale of

Goods (1983)
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Claimant

Balkan Energy {(Ghana) Limited

Claimant’s 5 November 2010

Submission

Claimant’s Answers (o Questions Posed to the Parties by the Arbit

Tribunal at the Hearing of 15 October 2010, dated § November 2{)1{.{}

Claimant’™s Answers

Claimant’s Answers to Questions Posed to the Parties by the Arbitra

Tribunal, dated 14 September 2010

Claimant’s Jane 7 Letter

Claimant’s submission to the Tribunal of 7 June 2013 and its 1 July

2013 supplement, answering to the Tribunal’s letter of 7 May 201 %

Claimant’s Post-Hearing

Submission

Claimant’s Post-Hearing Closing Briel, dated 26 Aungust 2013

Completion Date

Pursuant io the PPA, the dav upon which both parties certify that the
Power Station, capable of operating in accordance with the Operating.

Parameters, has successfully completed its testing and commissioning

Constitution Constitution of the Republic of Ghana (1592
DCCP Dutch Code of Civil Procedure
DCS Distributed Control System

Effective Dale

Elfective Date of the Power Purchase Agreement

First Fire

A purported milestone of the “commissioning and testing” phase for

the Power Station

FSFL

Full Speed Full Load—the last milestone of the commissioning and
testing phase for the Power Station, signaling that electricity can be

generated on a continual basis

FSNIL

Full Speed No Load-—a milestone of the commissioning and testing
phase that involves firing up the turbines to full speed, controifing the

situation, and bringing the turbines back down to zero

G-NITS

(Ghana's National Interconnected Transmission System

PCA HIT830
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GT Cias Turbine

(Ghana The Respondent, the Republic of Ghana

Ghana High Court High Court of Justice {Commercial Division), Acera, Ghana
Ghana High Court Order Order for Interlocutory Injunction, 25 June 2010, High Court of

Justice (Commercial Division}, Acera, Ghana

Ghana High Court Roling Ruling, & September 2016, High Court of Justice (Commercial

Division), Accra, Ghana

GIPC Ghana Investment Promoton Center

(Grid Conneciion Process Agreement between BEL and the VRA, signed on 17 June 2008

Agreement

GRIDCo Entity related to the VRA

Hearing Transcript Transcript of the hearing held in London, England, on 15 October
2010

Information Paper Document issued in July 2013 to Parlament by the Minisier of

Finance and Attorney General 1o assist Parliament

1LC Anticles Draft Articles on the Responsibility of States for International
Wrongful Acts, adopted by the International Law Commission of the

United Nations in 2001

Inter-Ministerial Committee | Report, dated 8 August 2009, drafted by the Inter-Ministerial

Report Commmittee after its June 2009 site visit to the Barge

Intertin Submission on Clazrmant’s Interimn Submission with Respect to the Ruling of the

Supreme Court Judgment Supreme Court of Ghana, dated 21 June 2012

Letter of Credit Letter of Credii issued by Stanbic Bank Ghana Limited (o BEL on 24
August 2007

Letter of Intent Letter Provided to Mr. Elders (per his request) on 21 June 2007 by
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the Ministry of Energy

MicroSCADA Micro Supervisory Control and Data Acquisition Sysiem

MOU Memorandam of Understanding of 16 May 2007, signed between
Ghana's Minister of Energy, the Honourable Mr. Joseph K. Adda;
and Mr. Phillip Elders, Semior Vice President for Balkan US

Natienal Grid (hana’s national grid

MNew York Convention

United Nations Convention on the Recognition and Enforcement o

Foreign Arbitral Awards, New York, 10 June 1958

Notice of Arbitration

Notice of Arbitration, dated 23 December 2009, in the Matter of &

Arhitration under the Arbitration Rules of the United Nations
Commission on International Trade Law (UNCITRAL), Balkan,
Energy {Ghana) Limited v. The Republic of Ghana, acting as the

Govermment of Ghana and, more in particular, through its Ministey

Energy
Parties The Claimant and the Respondent
PCA Permanent Court of Arbitration

Power Station

Gsagyefo Power Barge and associated facilities

PPA

Power Purchase Agreement Between the Government of Ghan
Acting by and through its Minister of Energy and Balkan Energy
(Ghana) Limited on Osagyefo Power Barge and Associated Facilify

Effasu Project

ProEnergy

ProEnergy Services LLC and ProErergy Services International, Ind

a contractor on the Barge

ProEnergy Litigation

Legal proceedings initiated in February 2009 by Balkan Energy"'

against ProEnergy in the United States District Cout for the Wes

Dastrict of Missouri

Project Site

Site at which the Barge is located
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Proposal Detailed Technical and Comumercial Proposal submitted by Claimant
to Respondent in 2007

PURC Ghana's Public Utilities Regulatory Commission

Rejoinder Respondent’s Rejoinder, dated 20 December 20172

Reply Claimant’s reply to Statement of Defense. dated 6 September 2012

Respondent The Republic of Ghana

Respondent’s 10 July Leter

Respondent’s submission to the Tribunal, dated 10 July 2013,
answering to the Claimant’s submission to the Tribunal dated 7 June

2013 and its 1 July 2013 supplement

Respondent’s Post-Hearing

Respondent’s Post-Hearing Memorial, 3 September 2013

Submission
RTU Remote Terminal Unit on the Barge
SEC Static Frequency Converter

Stanbic Bank

Stanbic Bank Ghana Limited

Starement of Claim

Claimant’s Statement of Claim, dated 15 October 2011

Statement of Defense

Respondent’s Statement of Defense, dated 26 April 2012

Substation

Control substation for the Power Station

Supreme Courf Judgment

Judgment by the Supreme Court of Ghana, dated 16 May 2012

Syntek West

Syntek West, Inc., incorporated in the United States

Taurus

Taurus Power & Controls Inc., incorporated in the United States

Terms of Appointment

Terms of Appointment, dated 2 July 2010

Totling Fees

Charges as detailed in Clause 11 of the PPA

PCA 11783C
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Tower |

Last tower on the Project Site

Tower 3

Tower just culside the Project Site

Transmission Lines

Essiama Transmission Line and Elubo Transmission Ling

Tribunal

Arbitral Tribunal in the present arbitration

Tarbines

The two turbines at the Power Station

Turning Gear

A first milestone in the commissioning process, which entails getting

the Turbines to turn very stowly) to test if they work mechanically

UNCITRAL United Nations Commission on International Trade Law
UNCITRAL Rules Arbitration Rules of the United Nations Comimission on International

Trade Law of 1976

-
US District Court

United States District Court for the Western District of Missourt

VRA

Ghana’s Volta River Authority
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DRAMATIS PURSONAE

Mr. More Adama Employee at Ghana’s Bureau of National
Investigation Divisional Headguarters in Elubo
from September 2008 to September 2016

Fonourable Joseph K. Adda Ghana's Minister of Energy from 2006-2008

Mr. Nana Amo Local Ghanalan consultant hired by BEL to assist
Mr. Elders with the negotiation of the PPA

Mr. Hric Asare Employee at the Volta River Authority from 1998
o the present

Mr. Richard Badger Director of Thermal Power Generation at the
Volta River Authority from 2009 1o the preseat.

Mr. William Berkenbile Mechanic for ProEnergy Services LLC (BEL s
sabeontractor) from 2007-2010; currently the
Maintenance Manager at BEL

Mr. John Bryant Project Manager at ProEnergy Services LLC “at
the times relevant to this arbitration” (C-36, at 1);
currently their Director of Technical Services

Mr. Neil Crouch VYice President and Chief Financial Officer at
BEL

Mr. Phillip Elders Chief Executive Officer of BEL and Baikan US

Mr. Timothy Everhart Employee at BEL from January 2008 o the
present

Mr. Peter A. Fairhurst Project and Site Manager for the Power

(eneration Division of Parsons Brinckerhoff

Ms. Vivien Gadzelkpo Legal Counsel, Ghana’s Ministry of Energy

Mr. Max Gyamfi Diirector of Petroleum, Ghana’s Ministry of
Energy

Mr. John Agyekum Kufuor President of Ghana from 2001-2009

Mr. Robert MacDonald Employee at BEL from September 2008 unti] the
present

M. Isaac Darfour Manu Technical Manager at the Volta River Authority

from 2007 to 2010; employee since 1998;
currently their Operations Manager since May
2010

Mr. Emmanuel Gsafo Constraction Manger for the Project
Implementation Unit of the West African Power
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Mr. Lonnie Peters

Mr. Gene Phillips

My, Gabriel Quain

8r. Pierantonio Savio

Mr. KK Bey

Mr. Peter A, Watson

Mr. Foseph Wiafe

My, Henri Winches

PCA 117830

Pool Project, which constructed the first extra
high voitage facility in Ghana; currently the
Deputy Director of Power at Ghana's Ministry of
Energy since 2010

Plant Manager at BEL

Soie shareholder of Syntek West Inc. and other
companies which invested in Balkan US and
BEL; Majority shareholder in BEL

Deputy Director of Power, Ghana's Minisiry of
Energy

Manager of Ansaldo Energia S.p.a., the
manufacturer of the Barge

BEL’s Ghanaian lawyer who assisted Mr. Elders
in concluding the PPA

{hief Protection Engineer for the Power
Networks Transmission Division of Parsons
Brinckerhoff

Chief Hxecutive Officer of GRIDCo from July
2007 to September 2009

Local Ghana Representative for Ansaldo Energia
S.p.A.
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i INTRODUCTION
AL THE PARTIES

1. The Claimant in this arbitration is Balkan Energy (Ghana) Limited {the “Claimant” or “BEL"),
a limited Hability company incorporated m Ghana, with Its registered office at Fidelity House,
20 Ring Road Central, Accra, Ghana. According to the Claimant, BEL’s soke sharcholder is
Balkan BEnergy Limited, a company incorporated i the United Kingdom (“Batkan UK™), which
in turn is wholly owned by a parent company incorporated in the United States {("Balkan US™)
on 15 October 2008, The Claimant is represented by Mr. Mitchell Madden, Law Offices of
Mitehell Madden, Momfort Place, 13800 Montfort Dr., Suite 160, Dallas, Texas 75240 USA;
Mr, Gerard §. Meijer. NawtaDutilh NV, P.O, Box 1110, 3000 BC Rotierdam, and Weena 754,
3014 DA Roterdam, the Netherlands: and Mr, Ace Anan Ankomah, Benisi-Enchill, Lelsa &
Ankomah., 4 Barnes Close, Education Loop {off Barnes Road), P.O. Box GP1632, Accra,
Ghana.

Z. The Respondent is the Republic of Ghara {the “Respondent” or “Ghana”). The Respondent is
represented by the Honourable Marietta Brew Appiah-Oppong, Attorney-General and Minister
of Justice, Antorney-General’s Department, Post Office Box MB 60, Accra, Ghana; Mr.
Jonathan 1. Siegfried and Ms. Kiran Gore, BLA Piper LLP, 1251 Avenue of the Americas,
27th Floor, New York, NY 10020-1104, United States; Mr. Fui §. Tsikaia, Ms. Ekua Hayfron-
Benjamin and Ms, Zoe Phillips, Reindorf Chambers, Legal Practitioners, 20 Jones Nelson Road,

P.O. Box 821, Adabraka, Accra, Ghana,

B. BACKGROUND TG THE DISPUTE

3. The present dispute concerns a Power Purchase Agreement {(the “PPA”} entered into by the
Parties on 27 July Z007, with an effective date of 31 October 2007 (the “Effective Davte‘"’).E
Faced with a severe power shortage, in 2007, Ghana entered into negotiations with Balkan US
for the refurbishment and commissioning of the Osagyefo Power Barge (the “Barge”) a one
hundred and twenty-five megawatt (125MW) dual fired (digsel and gas) Power Barge and

associated facilities {the “Power Station™) in Effasu in the Western Region of Ghana, which

Power Purchase Agreement Between the Government of Ghana, Acting by and through its Minister for
Energy and Balkan Energy {Ghana) Limited on Osagyefo Power Barge and Associated Facilities Rffase
Project July 2007 (“PPA™); Notice of Arbitration, 23 December 2008 {“MNetice of Arbitration”).

PCA 11783C 1
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was then upused.” Under the PPA, BEL was to commission the Barge within ninety (9‘0}'
working days of the Effective Date; convert it into a combined cycle power plant by the additia
of certain facilities; upgrade the capacity of the Barge: and invest in infrastructure to enabl
natural gas to be supplied to the Barge.’ For its part, Ghana was to ensure that all eiectrieﬂ
necessary for the refurbishment and commissioning of the Barge was provided; facilitate ih
acquisition of government approvals, visas, and eqoipment; construct and instafl th_é
transmission fine reguired to connect to Ghana’s national grid (the “National Grid™); and tzﬁ;.

and pay for all electricity thereafter generated by the Power Station.’

4. Tach Party alleges that the other has failed to perform its obligations under the PPA. The
Claimant comends that the Respondent has failed to provide adequate site electricity;” failed to:
provide a connection to the National Grid through & proper transmission line;® and failed to
comply with its obligation to facilitate the acquisition and installation of a piece of equipment,
known as a Remote Terminal Unit (the “RTL™Y, on the Barge.'i The Claimant further contends
that, under Clause 11.9 of the PPA, it is owed tolling fees {“Tolling Fees™) since 28 Gotober
2008, the date on which it alleges that the Power Station would have been completed but for the:
Respondent's faiture to provide an adeguate ransmission fine and interconnection facilities.”
The Tolling Fees are meant not only o cover the cost of electricity but also remunerate the
Claimant for #ts investments. The Claimant states that it has, since 25 November 2008, sen( the

Respondent invoices totaling over USD 50 million in respect of Tolling Fees.”

5. For us part, the Respondentl contends that it has fulfilled its obligations, and that the Power '
Station has never been operational because of breaches of the PPA by the Claimant.® The
Respondent asserts that none of the arguments raised by the Claimant justifies the Claimant’s

failure to complete the commissioning of the Barge." By letter dated 28 August 2009, Ghana's

2

{ PPA, Preamble; Notice of Arbitration, paras. 24-25; Respondent’s Brief Regarding Procedural Order
No. I. 14 September 2010 (“Respondent’s Briel™), at 3.

4 PPA, Preamble, at 1, PPA, paras. 2.1-2.4; PPA, First Schedule.
4 PPA paras, 2,5-2.10, 3.3,

Notice of Arbitration, paras. 45-48.

Notice of Arbitration, paras, 49-57.

Notice of Arbitration, paras. 55-60,

Notice of Arbitration, paras. 61-69.

9 PPA, paras. 65, 79.3; Notice of Arbitration, Exhibits 23 (invoice of 25 November 2008}, 24 {twelve
monthty invoices, from 25 November 2008).

See e.g., Respondent’s Brief, at 4-5.

Statement of Defense, para. 74.

PCA 117830 2
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Ministry of Bnergy stated that Ghana had provided BEL with grid connectivity via the
transmission ling and interconnection facilities, and asserted that the fact that the Power Station
was not operational was due to BEL’ s own inability to complete the facitities.”” The Respondent
also claims that the upgrading of ceriain necessary equipment on the Barge was not undertaken
by BEL. Relying on statemenis made by BEL and document production in a lawsuit filed it a
United States District Court against a subcontractor on the Barge (ProEnergy Services LLO),
the Respondent describes the Claimant’s assertion thai the Barge was operational as
fraudulent.” The Respondent also disputes the Claimant’s invoices for Tolling Fees referred to

above. !

Following challenges raised by the Respondent to the validity of the arbitration clause (the
“Arbitration Agreement”) in the PPA, and generally to the arhitrability of the dispute, the
Tribunal issued an interim award on jurisdiction {the “Interim Award”™) on 22 December 2010,

in which it affirmed 1ts competence o decide the present dispuie.

The central issue before the Tribunal in this merits phase of the arbivration is whether the
Claimant achieved the “milestone evenis” set forth in the Third Schedule of the PPA (most
notably, testing and commissioning of the Power Station within ninety (90} working days of the
Effective Date) or, in the alternative, whether the Claiman! has demonsirated that it is entitled to
Tolling Fees under Clause 11.9 of the PPA or any other form of damages. The Tribunal must

. . . . 13
also decide on the Respondent’s counterclaims for breach of contract.

PROCEDURAL HISTORY

On 23 December 2009, the Claimant commenced arbitration against the Respondent pursuant o
Articie 222 of the PPA and Article 3 of the United Nations Commission on International Trade
Law of 1976 (the “UNCITRAL Rules™). Under the PPA, the dispute shall be governed by the
faws of the Republic of Ghana.

On 15 Tanuary 2010, the Claimant appointed Judge Stephen M. Schwebel as the first arbitrator

and, on 12 March 2010, the Respondent appointed Judge Thomas A. Mensah as the second

MNotice of Arbitration, Exhibit 3.
Respondent’s Brief, at 4-5; Rejoinder, para. 4,
Notice of Arbitration, Exhibit 25.

Statement of Defense, paras. 169-182.
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arbitrator, On 1 April 2010, the Co-arbitrators selected Professor Francisco Orrego Vicufia as -

the Prestdent of the Tribunal.

10, The Tribunals Interim Award of 22 December 2010 recounts in detuil the procedural history of
the arbitration from its commencement up unti! the date that Award was issued. The Tribunal

will therefore principally focus on developments since December 2010,

1i.  Shortly after the issuance of the Interim Award, the Tribunal fixed the schedule for the filing of
the Parties” wrillen pleadings on the merits as follows: 15 July 2011 for the Claimant’s
Statement of Claim, 15 January 2012 for the Respondent’s Staiement of Defense, 15 Aprii 2012

for the Claimant’s Reply, and 15 July 2012 for the Respondent’s Rejoinder.

12, Gn 22 June 20101, the Claymant notified the Tribunal and the PCA that it had refained M.
Mitchell Madden to act as co-counsel and requested an extension of "no more than 180 days
and no less than 120 days” 1o submit its Statement of Claim. By letters dated 23 and 27 June
2111, the Respondent advised that it had ne objection to the requested extenston, provided that
the remmining dates fixed by the Tribunal were also adjusted to reflect the prior symmetry in

cach Party's respective deadlines.

13, On 29 June 2011, the Tribunal granted a 90-day extension for the submission of the Statement
of Claim and amended the schedule for filing of the Parties’ written pleadings on the merits as
follows: 12 October 2011 for the Claimant’s Statement of Claim, [2 April 2012 for the
Respondent’s Staterent of Defense, 12 July 2012 for the Claimant’s Reply, and 12 October
2012 for the Respondent’s Rejoinder.

4. On 17 October 2011, the Claimant submitied a part of its Statement of Claim, with sapporting
materials 1o follow the next day, Claimant’s counsel explained ithat the wansmission of the
Statement of Claim “was defayed in material part, due to an apparent misapprehension {hej had
with respect to settlement negotiations that were {unbeknownst to [him} until late Friday, Daltas
fime) scheduled to ogccur n Dallas, Texas on Monday October 17, 20117, and which were

subsequently cancelled.

15.  On 18 October 2611, the Tribunal confirmed electronic receipt of the Statement of Claim and

reaffirmed that the Respondent was (o subimnit its Statemnent of Defense on 12 April 2012,

16.  On the same date, the Respondent wrote to the Tribunal advising that it had not yet received the
2 exhibits and supporting materials referenced in the Statement of Claim and that the “information

which came to [Claimant’s] counsel’s attention ‘late Friday, Dallas time’ — would have been

PCA 117830 4
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after the Staternent of Claim was due to be filed” on 12 October 2011, The Respondent did not
object to “the late and/or incomplete filing”, but requested that the Tribunal “grant the
Government a similar grace period, should it become necessary, measured from the date on
which the Government receives Balkan's fully submitied Statement of Claim with supporting
documents”™. On 19 October 2{11 §, the Tribuna! informed the Parties that it was open to granting
a limited extension along the lines envisaged in the Respondent’s letter, if such an extension
became necessary. The Tribunal also instrocted the Clalmant to proceed without delay in the
event that #ts full Statement of Claim had not yel been transmitied electronically and by courier

to the Respondent’s counsel.

On 26 October 2011, the Tribanal acknowledged receipt of the Statement of Claim (the
“Statement of Clalm”). Since the Claimant had made arrangements with a courier service for
its delivery to Respondent’s counsel on 19 October 2011, the Tribunal informed the Parties that
H would use 19 October 2011 as the date for calculating any “grace period” (o be afforded to the
Respondent to submit its Statement of Defense, should it become necessary. The Tribunal also
reminded the Claimant of its duty, pursuant to Section 2.1.2 of the Tribunal’s Procedural Grder
No. 2, dated 27 July 2010, 1o provide the Tribunal, the opposing Parly and the Regisiry wilh

kard copies of all exhibits and attachments.

On 9 February 2012, the Claimant provided hard copies of all of the exhibits referenced in its

Statement of Claim.

By letter dated 13 March 2012, the Respondent requested that Paragraph 4.1 of Procedural
Order No. 2 be modified to allow for early document disclosure of certain technical documents

prior 0 the submission of its Staterent of Defense.

On 14 March, the Tribunal invited the Claimant’s commenis on the Respondent’s proposal for

early document production by 20 March 2012,

By e-mail dated 20 March 2012, the Claimant notified the Tribunal of its objection to the
Respondent’s request for early document disclosure and requested an extension until 23 March
2012 in which to provide a formal response. By e-mail dated 21 March 2012, the Tribunal

granted the Claimant’s extension request.

On 23 March 2012, the Claimant submitted its formal objection to the Respondent’s request of
13 March 2012, “based upon the inequal process that the requesied modification to the

scheduling order would occasion to [sic] and because the Government’s request and the

PCA 11783D 5
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argament in support of ils request, demonsirate the reasonableness and underlying rational of N
the procedure as outlined in Section 4.1 of the order”™. On 26 March 2012, the Respondent
countered that there was no issue of fairness or unequal treatment, and reiterated its request that
the Tribunal modify Procedural Order No. 2 so as to permit targeted discovery before Ghana

was required to submit its Statement of Defense.

23, On 27 March 2012, upon careful consideration of the Parties” arguments, the Tribunal decided
to maintain the schedule as provided in Paragraph 4.1 of Procedural Order No. 2 and ruled that
both Parties would “have the opporfunity {o request production of any documents no later than

15 days after the submission of the Statement of Defense.”

24, On 9 April 2012, the Respondent requested an additional one-week extension, until 26 April

2012, in which to file its Statement of Defense due o the Easter holiday.
25, The next day, the Claimant advised that it had no objection to the requested extension.

26. By letter dated 10 Aprit 2012, the Tribunal granted the one week extension, thereby amending
the schedule for the filing of the Parties’ written pleadings on the merits as follows: 26 April
2012 for the Respondent’s Statement of Defense, 26 July 2012 for the Claimant’s Reply, and

26 October 2812 for the Respondent’s Rejoinder,

27 On 26 April 2012, the Respondent sabmitted its Statement of Defense {the “Statement of

Defense’™).

28, On 10 May 2012, the Respondent wrote to the Tribunal to request that it fix a date by which
Ghana should make its request to the Claimant for the production of documents pursuant to
Paragraph 4 of Procedural Order No. 2. By letter of the same date, the Tribunal directed the

Parties to make any requests for prodaction of documents from the other Party by 18 May 2012,

29. By e-mail of the same date. the Respondent requested a thiriy-day adjournment to the document
production timetable on account of the dissolution of its lead counsel™s firm. On 15 May 2012,

the Claimant wrote 1o the Tribunal to express its consent to the reguested extlension,

‘_ kwg 30. By letter dated 16 May 2012, the Tribunal advised the Parties to exchange any document
f W% production requests they may have on 18 June 2012, To accommodate the new Umetable for
% @i document production, the Tribunal further advised that the calendar for the Parties” remaining
“ ;; substantive submissions would be revised as follows: 6 September 2012 for the Claimant’s

s

Reply and 5 December 2012 for the Respondent’s Rejoinder.

PCA 117830 6
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On 23 May 2012, the Respondent notified the Tribunal of the Supreme Court of Ghana’s
decision in the Atiorney General v. Batkan Energy Ghana et al. matter rendered on 16 May
2012 (the “Supreme Court Judgment™), and inguired whether the Tribunal wished to receive
the Partles’ respective views on the hmpact of the Judgment on the present arbitration. On
25 May 2012, the Tribunal invited the Parties to offer any commenis they wished 1o make on

the Judgment, by simultaneous submission on 8 June 2012,

By letter dated 30 May 2012, the Tribunal proposed to hold the hearing on the merits from 24 o
36 Aprid 2013 at the Peace Palace m The Hague,

On 1 June 2012, the Claimant wrote to the Tribunal to request an extension uniil 20 Tune 2012
to submit comments on the Supreme Court Judgment, in order to allow it fime to request a
review of the decision from the (Ghana Supreme Court, On 4 June 2012, the Tribunal invited the
Respondent to comment on the Claimant’s request by 6 June 2012. On 6 June 2012, the
Respondent wrote to the Tribunal, agreeing to the Claimant’s extension request and additionally
requesting a different scheduie for the subsequent proceedings in the event that the Claimant
decided to make ap application before the Ghana Supreme Court to review the Supreme Court

Judgment.

By letter dated & Jume 2012, the Tribunal approved the Claimant’s requested extension and
directed the Parties to simultaneously submit their views, or communicate that they had no

comimnents on the matter at this stage, on 20 June 2012, The Tribuna! further noted that it did

not intend to teke a decision on the implications of this Judgment {or any subseguent
decisions that may be issued) until after the hearing on the merits, Consequently the
Respondent’s request 1o open up a period for comments, reply and rejoinder, and attach to
it a different schedule depending on whether further submissions are made to the Ghana
Supreme Court, does not meet with the Tribunal’s approval at this stage.

The Tribunal aiso ruled that the Parties were free to submit additional comments on the matier

in the scheduled Reply and Rejoinder submissions.

Having consulted with the Parties, by letler dated 13 June 2012, the Tribunal confirmed that the
Iearing would be held on 24 to 30 April 2013, with 1 and 2 May 2013 held in reserve in the
event that additional time 1s required. The Tribunal also confirmed that, in view of the earlier

agreement between the Parties, the hearing would be held in London,

On 14 June 2012, the Claimant informed the Tribunal of its wish to place on the record that,

while it had no objection to holding the merits hearing in London as directed by the Tribunal in

BCA 117830 7

s T



Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 26 of 264

its 13 June correspondence, choosing London as a hearing venue should not affect the Parties

agreement that The Hague, the Netherlands be the place of arbitration.

37. By letter dated 18 June 2012, the Tribunal noted that, pursuant to Article 16 of the UNCITRAL:
Rules which governs this proceeding, the establishment of an arbitral seat does not preclude the
Tribunal or the Parties from holding hearing or meetings in another location. Recalling Ar{icﬁ!eé:
6.1 and 6.3 of the Terms of Appointment, which restate an agreement reached by the Parties and
communicated to the Tribunal in a letter dated 8 June 2010, the Tribunal confirmed “that The
Hague is the place of arbitragion (seat) for the present proceedings, whereas London shall be the

place at which the bearings will be held™.

38, Qn the same date, the Claimanl submitted its Request for Production of Documents (o the

Respondent.

39, On 19 Jupe 2012, in response to the Tribunal’s 8 June 2012 letter, the Respondent informed the
Tribunal that it would present its arguments with respect to the effect of the Suprems Court
Fudgment in its Rejoinder. The Respondent further noted “that the Claimant apparently chose
nol to seek review of the Supreme Court Judgment, and that the 30 day period provided in the
Rules for filing such an application has now lapsed”. On the same date, the Clasimant submitted
ity Interim Submission with respect to the Supreme Court Judgment (the “iﬁi&rﬁm

Submission”).

40. By letter dated 21 June 2012, the Tribunal reiterated that it would “not take a decision on the
implications on the Supreme Court Judgment (or any subsequent decisiens that may be issued)
until after the hearing on the merits at which time 1t {would] take into consideration the Parties’
views on the matter”, including those expressed by the Parties in their respective letters dated
20 June 2012 and any additional views expressed 1n the Parties’ forthcoming substantive

submissions.

41, On 6 September 2012, the Claimant submitted its Reply to the Statemeni of Defense (the
“Reply™).

42.  On 8 November 2012, with the consent of the Claimant, the Respondent requested a two-week
extension, 20 December 2012, to file its Rejoinder due to the hwricane that hit the northeast
coast of the United States. By letter dated 9 November 2012, the Tribunal granted the requested

extension. On 20 December 2012, the Respondent submitted its Statement of Rejoinder (the

“Rejoinder”),

PCA 117830 8




43.

44,

45,

46.

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 27 of 264

On 28 Januvary 2013, the Tribunal informed the Parties that it wished o kold a Procedural
Conference with the Parties by telephone on 7 February 2013, the results of which would be
recorded in a Procedural Order No. 3, To that end, the Tribunal circulated a draft of Procedural
Order No. 3 for the Parties” advance review. On 7 February 2013, the Parties and the Tribunal
participated in a procedural teleconference. On 12 February 2013, upon consideration of the
Parties’ comments and discussions at the procedural teleconference, the Tribumal issued

Procedural Order No. 3.

By letier dated 4 March 2013, the Claimant requested that Section 2 of Procedural Order No. 3,
as well as the order of the Tribunal dated 16 May 2012, be modified to allow it to submit a
rebuttal expert opinion from a new expert witness. The Claimant also requested that it be able o
reserve the right to request further document production from the Respondent. On 5, 12 and 14

March 2013, the Respondent contested the Claimant’s reguests.

By letter dated 18 March 2013, the Tribunal denied the Claimant’s application for leave to file a
rebuttal expert report. The Tribunal concluded “that the procedural calendar has provided the
Parties with ample time to gather and file any evidence in support of their case, and [thal] the
submission of a further expert report at this stage would risk jecpardizing the Parties” and the
Tribunal’s orderly preparation for the hearing.” The Tribunal also noted that, pursuant fo
Section 3.4 of Procedural Order No. 3, it looked forward to receiving a joint scheduling
proposal from the Parties, including their views on the order and grouping of witnesses and
experts, by 25 March 2013, To assist the Parties in their consultations, the Tribunal identified in
general terms. in an Annex to this letter, the topics on which 1t wished to hear testimony of
witnesses and experis at the heaning. The Tribunal requested that the Parties aitempt o group
testimeny on related topics, though it acknowledges that it might not be feasible to maintain a
strict grouping by lopics in respect of all witnesses/experts. Finally, the Tribunal took note of
the Claimant’s indication that it might wish to request the production of further documents in
the possession of the Respondent and that, if required, the Tribunal would be prepared to decide

any such application by the Claimant after appropriate consultation of the Respondent.

On 21 March 2013, the Claimant requested the Tribunal’s assistance in relation to the
preparation of an agreed Chronology of Facts, ataching its draft Chronology of Facts as
provided to the Respondent. On the same date, recalling its direction in Section 2.1 of
Procedural Order No. 3 ~ that the Parties “endeavor to produce an agreed Chronology of Facts,
to be filed with the Tribunal by March 23, 20137, with any differences on certain facts indicated

in the same document - the Tribunal advised the Parties that it would be best assisied by a 3-5
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page document that lists, in a tabular form and in chronological order, the major material events

underlying the present arhilration.

47.  On 22 March 2013, the Respondent requested that the Tribunal disregard the Claimant’s draft
Chrenology of Facts, and that it should not constitute part of the record, since 1t was not a joint.

-

submission, as required by Section 2.1 of Procedural Order No., 3.

48, On 26 March 2013, the Claimant requested that the due date for the agreed Chronology of Facts

be postponed until 26 March 2613,

49, On the same date, the Tribunal informed the Partles that it would not have regard {o the
Claimant’s draft Chronology, which it understcod had been attached to the Clatmant’s

21 March 2013 letter for purely tllustrative purposes.

50, By letter dated 3 Apnil 2013, the Respondent submitted an amended version of Mr. Watson’s
expert report stating that Mr. Walson was able to “be more specific regarding a statement

coniained in § 5.22 of his opinton based upon his recent rip to Ghana”.

51, On the same date, the Claimant notified the Tribunal and the Respondent of the new address of
its counsel and requested. with the consent of the Respondent, an extension of time for the

submission of an agreed scheduling proposal.

52, On 5§ April 2613, the Tribunal confirmed that the Parties might submit their agreed scheduling
proposal pursuant to Section 3.4 of Procedural Order No. 3, as well as any other mnformation

that was 1o be provided by 3 April 2013 pursuant to Procedural Order No. 3, by 8 April 2013,

53, By letter dated 8 April 2013, the Respondent informed the Tribunal about the results of the
Parties’ consultations pursuant to Procedural Order No. 3, attaching a proposed schedule of
witnesses and expeits for the hearing and advising that #t would be necessary and appropriate to
make provision for Post-Hearing Memorials, The Claimant proposed that the Parties
simuitaneously submit Post-Hearing Memorials on 17 June 2013, followed by simultaneous
Replies on 2 July 2013. The Respondent, however, proposed that there be only one round of
Post-Hearing Mermmorials, and suggested that the Claimant file its Memorial by 3 June 2013,
with the Respondent's Memorial to follow by 2 July 2013.

54, On 12 April 2013, the Tribunal confirmed the hearing arrangemenis regarding hearing bundles

and the schedule of proceedings. The Tribunal further noted that at the hearing it would discuss
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with the Parties “(a) the amount of titme (o be allocated to each witness and (b) the modalities

for the submission of Post-Hearing Briefs.”

By letter dated 17 April 2013, the Respondent submitted its list of attendees for the upcoming

hearing. On the same date, the Claimant transmitted its list of hearing attendees.

On 19 April, the Claimant submitied #ts core hearing bundle, pursuant fo the Tribunal’s

direction in its 12 April 2013 letter,

{n 22 April 2013, the Claimant supplemented its list of attendees, informing that counsel for

ProEnergy would attend the examination of Mr. John Bryant.

On 23 Apnil 2013, the Claimant submitted additional calculations of Tolling Fees, tn which it
sought to draw g distinction between the period leading up to 1 Janvary 2014 and the period
therealter. Some elements in the additional calewlations, such as the discount rate, appeared to
be new or different, but the bulk of the additional caleulations appeared 1o be an elaboration on

calculations that the Claimant had previously filed as evidence.

The Hearing on the Merits was held on 24 Apsil to 2 May 2013 in London, Present at the

Hearing were:

The Tribunal

Professor Francisco Orrego Vicufia
Judge Stephen M. Schwebel

Iudge Thomas A. Mensah

For the Claimant

Mr. Gene Phillips

Mr. Phil Elders

Mr. Robert MacDionald
Balkan Energy

Mr. Mitchell Madden
Ms. Shawnte Kinney
Law Offices of Mitchell Muadden

Prof, Gerard Meijer
Mr. Blazej Blasikiewicz
NawtaDutith N.V,

Mr. Ace Ankomah
Ms. Gloria A. Cofie
Benisi-Enchill, Letsa & Ankomah
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Mr. Robert W. Russell
Kempron & Russeil
(Counsel 1o ProBnergy Services)

For the Respondent

Ms. Amma Gaisie

Ms. Grace Ewoah

Attorney Genergl's Department

Ms. Vivienne Gadzekpo
Ministry of Energy

Mr. Jonathan Siegfried
Ms. Kiran N. Gore
Mr. Kevin Henry

Mr. David Wehb

DLA Piper

Mr. Fui Tsikata

Ms. Alexa Fleischer

Ms. Zoe Phillips Takyi Appiah
Reindorf Chambers

Dr. lacomijn van Haersolle-van Hof
Haersholtetiof BV,

Mr. Peter A, Fairhurst
Parsons Brinckerhoff Power Generation Foup

Fact Witnesses

Mr. Gene Phillipg

Mr. Phillip Elders

Mr. Gabriel Quain
Ms. Vivienne Gadzekpo
Mr. Tohn Bryani

Mr. Lonnie Peters

Mr. Timothy Everhart
Mr. Eric Asare

Mr. Emmanue! Osafo
Mr, Joseph Wiafe

Mr. Richard Badger
Mr. Isaac Many

Mr. Moro Adama

Mr. Ruben Yao Dugah
Mr. Neil Crouch

Expert Witnesses
Mz, Peter Watson
Mr. Peter Fairhurst

For the PCA
Mr. Dirk Pulkowski
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Court Heporter
Mr. Trevor MeGowan

By letter dated 7 May 2013, the Tribunal confirmed the post-hearing arrangements discussed
toward the end of the hearing on 2 May 2013, First, the Tribunal requested that the Pargies
consult with cach other in respect of any corrections o the transcript of the hearing that they
wish 10 make, and to inform the Tribunal of their proposed corrections by 24 May 2013,
Second, the Tribunal invited the Claimant to provide the following additional mformation by

31 May 2013:

#  Information as to whether ProEnergy has any financial interest in the outcome of the present
arbitration proceedings, under the terms of the settlement agreed with the Claimant or otherwise.

*  Copfirmation of, and information about the dates of, the incorporation/regisuwation of the
Clairnant’s parent company in NMevads as well as a copy of the certificate of incorpovation or an
excerpt from the corporate register.

® A revised listing of expenses that the Claimant has incwrred in connection with the performance of
the PPA, broken down within the following categories:

ay Commissioning  expeaditures, including any payments o contractors  for
compussioning activitdes, payments for parts, material or fuel; personnel costs;
generator and other equipment rental: maintenance costs; costs of commissioning-
related meetings and travels.

b)  Interest

¢} Any other expenses not specifically for commissioning that the Claimant believes to
be related to the performance of the PPA,

Ta the extent that the connection of certain expenses with the performance of the PPA
is not evident, the Claimant may add a brief explanation fo #s listing.

The costs of the present arbitral proceedings or the costs of legal procesdings with
contractors should not be included within the Hsting.
Third, the Tribunal invited the Respondent to provide any commenis on the additional
information submitted by the Claimant by 28 June 2013, with the understanding that any such
comments must be limited to factual aspects and could not include legal argumenis. Finally, the
Tribunal directed that each Party submit a post-hearing submission, not exceeding 50 pages, by
31 July 2013, The Tribunal emphasized that “InjJo new evidence shall be admissible at this

stage.”

On 21 May 2013, apon the request of the Parties, the PCA made the audio recordings of the

hearing in London available to the Parties.
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62. By letter dated 23 May 2013, the Respondent requested, with the Claimant’s consent, “a
extension to 4 June 2013 for the submission of errata designations to the Tribunal”, aiz_é"_.
informed that the Parties had “agreed 1o consult with each othet on 3 June 2013 conceming thel

errata designation in advance of the submission of same to the Tribunal and the PCA™.

63, On 24 May 2013, the Tribunal granted the Respondent’s request Tor an exiension of time to ﬁie_

its corrections to the transcripl,

64. By letter dated 30 May 2013, the Claimant requested, with the Respondent’s consent, an
extension to 7 Jume 2013 in which to submil the additional information the Tribunal had':'
requested by 31 May 2013 in i3 7 May 2013 letter. The Claimant also requested that i?}é_'
deadline for the Respondent’s comments to the additional information submitted by the
Claimant be extended until 10 July 2010 [2013], Finally, the Claimant asked that the deadline to
submit post-hearing submissions be extended to 2 August 2013, By e-mail dated 3 June 2012,

the Tribunal granted the requested extensions.

65, On 4 June 2013, the Parties submitled their proposed changes to the transcript of the Hearing on’,

the Merits.

66. By letter dated 7 June 2013, the Claimant provided its submission in response to the Tribunal's
letter of 7 May 2013 {the “Claimant’s 7 June Letter”), setting out the following: (i) whether :
Profinergy has any financial interest in the outcome of the present arbitration proceeding, under
the terms of the settlement agreed with plaintiff, or otherwise; (i) details regarding the
incorporation/registration of the Claimant’s parent company in Nevada; and (ii1) a revised
listing of expenses that the Claimart has incurred in connection with the performance of the

PPA, broken down into subcategories.

67. By e-mail dated 11 June 2013, the Respondent identified inconsistencies between the
Claimant’s descriptions of supporting documents to the information provided in its 7 June 2013
letter arxd the actual contents of certain attachments. By e-mail of the same date, the Claimant’s

counsel submitted revised attachments to the Claimant’s 7 June Letter,

68. By e-mail dated 19 June 2013, the Respondent wrote {o the Claimani. copying the PCA,
reminding the Claimant that the “purpose of the Tribunal’s request to Balkan for a further
financial submission was o seek clarification of the information that Balkan previousiy

submitted to the Government and the Tribupal”. The Respondent went on to assert that the

Claimant’s 7 June Letter “adopted an entirely different system for ideniifving those same
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documents, which hinders the ability to properly analyze Balkan’s response to the Tribunal™,
The Respondent emphasized that it was essential that it receive from the Claimant revised
versions of certain attachmerts to its 7 June 2013 Letier which incorporate references to the

correct Bates Numbers.

On 1 July 2013, the Claimant, copying the PCA, provided the Respondent with revised versions

of the attachments to the Claimant’s 7 June Letier.

On 10 July 2013, the Respondent provided its response to the Claimant's 7 June Lelter (the
“Hespondent’s 10 July Letter”). In this letter, the Respondent provided its comments with
regard to Profnergy’s financial interest i the outcome of the present arbitration proceeding;
pointed out several perceived inconsistencies in Balkan's corporate structure as detailed in the
Claimant’s 7 June Letter; and pointed out several perceived deficiencies in Balkan's expenses as

detailed in the Claimant’s 7 June Letter.

On 26 Aungust 2013, the Claimant submitted itz Post-Hearing Closing Brief (the “Claimant’s
Post-Hearing Submission”). The Respondent submitted its Post-Hearing Memeorial on

3 Sepiember 2013 (ihe “Respondent’s Post-Hearing Submission”).

By letter dated 26 Avgust 2013, the Claimant notified the Trnbunal that it had “discovered that
in July 2013 the Minister of Finance and Attorney Genersl issued to Parliament an ‘Information
Paper to assist Parliament on the modifications reguired under Article 181 of the Constitution’
{the “information Paper”).” The Claimant inferred that “this Information Paper will evidence a
clear concern on the part of the Government and the Attorney General for the impact that the
Supreme Court’s decisions have had and request that m response the Parliament act to undo the
decisions of the Supreme Court that ave relied upon by Ghana in these proceedings.” The
Claiman! informed the Tribunal that it had “attempted (o access this Information Paper for the
Tribunal’s reference, but {was] unsuccessful because the document [had] been marked as
‘speret’”. The Claimant requested thai the Tribunal “order Ghana o produce the relevant

Information Paper subject, if necessary, to confidentiality and limited access of that document”.

By letter dated 28 August 2013, the Claimant affirmed that the Respondent had performed
“guite a serious departure from the instructions from the Tribunal with respect to the parties’
post-hearning brief regarding page limitations and formats”, entailing that the Respondent had
“enjoved far more total pages of submission than that afforded to the Claimant.” By letter dated
29 August 2013, the Tribunal requested the Respondent to re-file the Respondent’s Post-

Hearing Submission, by 4 September 2013, in accordance 1o the formatting restrictions ordered
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74.

75.

76.

71.

78.

79.

by the Tribunal in its letter dated 7 May 2013, By e-mail dated 3 September 2013, the Tribun:

mnvited the Respondent to comment on the Claimant’s letter by 10 September 2013,

By letter dated 3 Sepiember 2013, the Respondent filed a new version of the Respondent’s Pog
Hearing Submission with the amendments required by the Tribunal in its fetter dated 29 Augw:

2013,

By letier dated 3 September 2013, the Respondent objected to “the introduction of severa]
huadred pages of new exhibits by [the Claimant] in its post-hearing submission”. According to:
the Respondent, the Claimant had introduced new evidence concerning damages and iy
corporate structure. The Respondent recalled the Tribunal’s order that "no new evidence was fo
be included in the parties’ post-hearing submissions™ as expressed both during the hearings and
in the Tribunal’s Order dated 7 Muy 2313, The Respondent reguested “that the Tribunal stike
the documents ... and direct that they not constitte part of the record of these proceedings”,
and that “the Tribunal digregard and or strike evidence from this documents that is cited in
Balkan's Post-Hearing Closing Brief ... and that it order such other and further relief as the
Tribunal deems appropriate in the light of Balkan’s knowing violation of its Orders”. By e-mail
daled 5 Seplember 2013, the Tribunal ioviied the Claimant to comment on the Respondent’s

fetter by 12 September 2013

By letter dated 10 September 2013, the Respondent subnitted its commenis on the Claimant’s

letter dated 26 August 2013

By letter dated 12 September 2013, the Claimant submitted its comments on the Respondent’s
letter dated 3 Seplember 2013 regarding the alleged intreduction of new evidence by the

Claimant and made observations on the Respondent’s letter dated 10 September 2313,

By letter dated 16 September 2013, the Respondent submitted comments on the Claimant’s

ietter dated 12 September 2013.

By ifetter dated 18 September 2013, the Tribunal reveried to the Parties in respect of the matters
originating in their letters of 26 August 2003, 3 September 2013, as well as the Parties’
comments of 10 September 2013, 12 September 2013 and 16 September 2013, First, the
Trnbunal informed the Parties that the Claimant’s request for the production of the Information
Paper was denied. The Tribunal recalled that it had “made it clear that it is pot willing to admit
any new evidence after the hearing”. The Tribunal stated that “[tlhe same principie holds true, a

Jowtiori, for evidence requested to be adduced after the Parties have submitted their post-hearing
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submissions. Admitting any such evidence into the record would be inconsistent with the
orderly conduct of the arbitral proceedings and would compromise the right of defense of the

opposing Party.”

Second, the Tribunal decided not to take into consideration any new evidence pertaining to
damages that was submitted with the Claimant’s Post-Hearing Submussion. The Tribunal
reiterated its ruling on the non-admissibility of new evidence and observed that “the Claimeant
had ample opportunity to provide evidence in sapport of its damages caleulation during the
course of the arbitration. Admitting such documenis into the record would compromise the right

of defense of the opposing party.”

Third. the Tribanal decided to “consider the information provided by the Claimant in its June 7,
2013 submission [Claimant’s 7 Jupe Leiter]” relating to ils corporate structure, as had been
specifically requested by the Tribunal on 7 May 2013, but that it would not “have regard (o any
new evidence adduced with the Claimant’s Post-Hearing Submission”. According to the
Tribunal, “such information was to be provided in a separate stage, well in advance of the post-
hearing submissions, 50 as to enable the opposing Party to comment on such information and
draw out its legal significance in its post-hearing submission” In the Tribunal’s view,

“adherence to this process is essential to uphold the right of defense of the opposing Party.”

By letter dated 8 October 2013, the Tribunal noted that there were several incorreci cross-
references m paragraph 152 of the Claimant’s Post-Hearing Submission, The Tribunal requested
the Claimant “to provide the appropriate cross-references as a point of formal correction.” The
Tribunal stressed that “no further changes 10 the Post-Hearing Brief will be allowed or taken
into consideration.” By letter dated 10 October 2013, the Claimant provided the formal

corrections requested by the Tribunal.

THE PARTIES’ REQUESTS
THE CLAIMANT’S REQUESTS

Neither the Statement of Claim nor the Reply provides a comprehensive summary of the
Claimant’s request for relief in this arbiiration. Rather, the Tribunal notes that, at various
junctures throughout its submissions, the Claimant makes the following requests for relief,

under the following heads of damages (so prescribed by the Claimant):
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a} Damages for Breach of Contract’®

in Tolling Fees under Clause 11.9 of the PPA;”

i. “Since the first invoice of 25 November 2008, BEL has sent to [Ghana] monthly
Tolling Fees invoices for an average amoeunt of USD 4 million. So far not one
of these invoices has been paid and the owstanding invoiced amount therefore :

to date exceeds USD 72 million.”"

2, “The Claimant sceks damages for [Ghana's] fatlure to pay Tolling Fees after’
demand and invoice pursuant to the provisions of 11.9 [of the PPA] in an
amount as currently calculated by Phillips {sic] Elders and referenced in Exhibit -
C-38; Atachment 233 and in the inveices attached as C-52, In so doing, the
Claimant notes that these Tolling Fees are ongoing under the terms of the
Contract and reservels] the right to supplement this reguest prior to the time of

. . 219
final hearing.’
.. s 20
ii.  Repudiation Damages;

“In addition, or in the alternative to Tolling Fees, and/or to the extent it is determined
that [Ghana] has abandoned or wrongly terminated the PPA then in that event, the
Claimant seeks the discounted value of the total Tolling Fees that would otherwise be

due under the provisions of 11.9 [of the PPA] as is calculated in the alterpative in

Exhibit C-38; Attachment 234 to the Witness Statement of Phil Elders.”™’
iii.  Restitution Damages under Clause 7.4 of the PPA;”

“In the alternative to the foregoing and to the extent it is determined that the PPA ig
unenforceable or that the Claimant has failed to fulfill the necessary conditions to
Tolling Fees under Paragraph 11.2 of the PPA (which is specifically denied) then in

that event the Claimant’s request that the alternative award of restitation damages ...

& See Statement of Claim. paras. 312, “Breach of Contract”, and 337, “Damages”.
7 Statement of Claim, para. 338,

i Statement of Claim, para. 286 (emphasis added).

1 Staternent of Claim, para. 338 (emphasis added).

. Statement of Claim, para. 339,

R Statement of Claim, para. 339 (emphasis added),

2 Statement of Clains, para, 340,
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or as directly authorized by Paragraph 7.4 {of the PPA]L These damages are in an
amount as referenced 1o the attachments to the Witness Statement of Neil Crouch (C-
37y and include the total amount of US Dollars (C-37; Attachment 18) or Ghanaian
Cedis expended by [BEL] through Zenith Bank (C-37; Attachment 57), together with

monies spent or incurred by [BEL’s] parent as reflected by the documents annexed to

Meil Crouch Witness Attachment ... and the open and/or disputed payables as

reflecied in Witness Statement of Mei! Crouch (C-37; Attachment 56).%
iv.  Incidental Direct Damages;™

“Tn addition to the foregoing damages the Claimant also seeks damages for the direct

incidental damages that it has sustained and in particular with respect io the

unsavailahility of site electricity for fuel generation, equipment and transformers in an
amounts {sic] as reflected in the correspondence dated 21 July 2008 from Phil Elders
{C-38; Attachment 109) and in § 13 and 16 and the documents related thereto of the

Witness Statement of Lonnie Peters (C-40),7%

b} “Additional or Alternative Relief for Breach of the Arbitration Agr.eemem”m

“The Claimant has been directly damaged by [Ghana’s] breaches of its duty to act
reasonably and fairly in connection with the arbitration agreement. ... Claimant has been
required to litigate around the world and incur additional expenses and fees in so doing.
... Claimant reserves the right to supplement this statement ... These fees and expenses
amount to USD 136,217.17.7 Claimant herein seeks these sums, as well as all additional

R N . . w78
damages caused by the continued or future breaches of the arbitration agreement.”™

¢} “Claims in the Alternative to Contract Claims™

i.  Unjust Enrichment / Restitution;™

#* Statement of Claim, para. 340 (emphasis added).

# Statement of Claim, para. 341, ; k
s Statement of Claim, para. 341 (emphasis added). ;g
B Statement of Claim, para. 355.
7 Claimant cites Exhibit C-37; Witness Statement of Neil Crouch, para, 19

I8

Statement of Clatm, para. 353.

Statement of Claim, para. 361.

Staternent of Claim, para. 364,
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“[1}f the PPA required Parfiamentary approval and if is [sic] therefore null and void
{(which Claimam denies) then [Ghana] has been unjustly enriched by all monjes spent:

by Claimant in connection with the barge. The Claimant herein seeks restitution

»o3l

damages of such sums which are in excess of USD 40 million,

32

. Tort Claims;
- soop e 1,33
a.  Fraud or Decit [sicly™

“As aresult of the deceit of [Ghana], [BEL] suffered damuges in the amount it was
to recetve under the PPA or, in the alternative, the amount it has spent on the

Osagyelo Barge project,™

b. False Arrest;™

“[BEL] should be compensated for the damages proximately caosed to is

operations under the PPA by Mr. Everhart’s arrest.”™

e

- . « 37
Conversion / Trespass to Goods;

“Ghana's seizing [BEL’s] DUS was both a conversion and a trespass of BEL
Ghana's rights in the BCS. As a proximate result of those torts, {BEL] has o
replace both the hardware and software of [the] DCS, which will cost 2,586.000,000

euro | :;*f'c{}.”"“é

82. Inits Reply. the Claimant requests that the Tribunal deny the Respondent’s counterclaims.™

83, In its Interim Submission of 20 June 2012, the Claimant further requests that the Tribunal
reconsider its request for an anti-suit injunction in light of the Supreme Court Judgment on the

basis that the Tribunal’s finding “that the Arbitration Agreement is not an mternational business

Statement of Claim, para. 368.

= Statement of Claim, para. 371.
s Statement of Claim, para. 373.
# Statement of Claim, para. 377.
3 Statement of Claim, para. 378.
3 Statement of Claim, para, 381
o Statement of Claim, para. 382.
i Statement of Claim, para. 386,
k)

Rejoinder, para. 166,
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transaction removes any queslion or concern regarding comity that the Tribunal may have had
with respect to it jurisdiction, or the Ghanaian court’s acknowledgement of that ju;.isdict.ion”.‘m
In the alternative, the Claimant requests that the Tribunal give no weight to the Supreme Court

Jud gment.4 ‘
In its 7 june Letter, the Clamant clarified that 3t requested the following relief:

a) USE 37.164,863.25 for its “[clommissionming expenditures, including any payments to
contractors for commissioning aclivities; payments for parts, material or fuel; personnel
costs; generator and other equipment rental; maintenance costs; costs of commissioning-
related meerings and ravels”, of which USD 10.934,199.66 are expenses incurred “by
the parent company”, USD 12,732.524.05 are expenses incumred by BEL through its

account at Zenith bank:™
b)  USD 2,945.3577.16 in interest owed by BEL (o Zenith bank;™ and

) USDy 2.657,825.64 for “other expenses not specifically for commissioning that the

Claimant believes 1o be related to the performance of the PPA”.*
In its Post-Hearing Submission, the Claimant restated ils request in the following terms:™

) “laward] damages based on the findings described in Chapters V-VI1in the amounts as

indicated in paragraphs 126-1297, which consist in:

1. Por the period until 1 Janvary 2014, damages under Clause 11.9 of the PPA,
amounting  to USD 23805997300 excluding  inferest, and USD
248,993,202.00 including interest; *® or, in the alternative, if “Ghana’s
arguments as to Balkan’s statements made in the ProEnergy case are afforded

any merit in the present arbitration”, damages under Article 11.9 PPA

40

H

43

44

45

a6

Claimant’s 20 June 2012 Interim Submission with respect to the Supreme Court Judgment, para. 56.
Claimant’s 20 June 2012 Interim Submission with respect to the Supreme Court Judgment, para. 56.
Claimant’s 7 June Letter, at 6., Attachments I11.1, 1.2,

Claimant’s 7 June Letter, at 6., Attachments L3, II1.4.

Claimant’s 7 June Letter, at 6., Attachments 1115,

Claimant’s Post-Hearing Submission, para. 132 [corrected by Claimant’s letter dated 10 Getober 2013].

Claimant’s Post-Hearing Submission, para. 126, See sheets | and 2 of the attachment to Claimant’s letter
dated 23 April 2013,
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ameunting  to  USD  205407.075.00 excloding interest.  and
USD 213,510,647.00 including interest”;" and

; it For the pericd starting on 1 January 2014, “a return on Balkan's ivestment
. until the end date of the PPA, ie. 31 October 20277 in the amount of
USIY 252,691,080.00;* or, should the Tribunal take account only of the
investment actually made to date, “the net present value of the return on
investment for the period 1 January 2014 through 31 December 20277

amounting to USD 8]1.247 665,91 . ang

b} For the Respondent’s breach of the Arbitration Agreement, “[award] damages based
on the findings described in Chapter VI in the amounts as indicated in paragraph

1307, that is USD 956.587:™ and

¢) For the unjustified and unlawful arrest of Tim BEverhart, “[award] damages hased on
the findings described in Chapter VIIL in the amounts as indicated in paragraph 1337,

. - . . -, 51
that is, an amount of monetary restiiution as the Tribunal sees fit;” and

dy For “the conversion offtrespass to goods” and the subsequent replacement of
“hardware and software of the DCS”, “jaward} Balkan damages based on the findings
described in Chapter VIH ip the amounts as indicated in paragraphs 134-1367,
amounting to USD 2,586,000.00; * and

e) In the alternative to a), “[award] Balkan damages based on the findings described in
Chapter{s] V-VI in the amounts as indicated in paragraph 1467, consisting of general
and special damages “sustained as a result of the false opinion that was issued by the
Attorney General on behalf of Ghana”,” which had led BEL to make expenditares

that “should be refunded {...) under this ciaim if the Tribunai decides not to do so

o Claimant’s Post-Hearing Submission, para. 127, See sheets 3 and 4 of the attachment to the Claimant’s
Tetter dated 23 Aprit 2013,

* Claimant’s Post-Hearing Submission, para. 128.

* Claimant’s Post-Hearing Submission, para. 129.

50 Claimant’s Post-Hearing Submission, para. 130.

3 Claimant’s Post-Hearing Submission, paras 131-133.

2 Claimant’s Post-Hearing Submission, para. 136.

Claimant’s Post-Hearing Submission, para, 141,
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under the other sections or headings”™ and general damages for fraud,™ which
altogether amount to USD 34,708,337.8 excluding interest, and USH 44450491

inciuding interest.™

1 In the allernative to a) and &), “[award] Balkan damages based on the findings
described in Chapters V-VI in the amounts as indicated in paragraph 1517, that is

restitution damages for uniust enrichment,

g} In additdon w all the foregoing claims, “[award] statutory post-award interest to

Baikan on the amounts recovered based upon any of the aforementioned claims, in

accordance with the applicable law.””

B, THE RESPONDENT’S REQUESTS
86, Inits Statement of Defense, the Respondent requests that the Tribunal;
a) Deny the Claimant’s claims in their entirety;

b) In the eventl the PPA is determined to be valid, terminate the PPA and award the
Respondent damages of USD 300,004 plus USD 10 million per year commencing

31 October 2013, until the PPA is terminated:™ and
¢)  Award it damages in an amount to be determined based upon the Claimant’s fraud.™

87. In its Rejoinder, the Respondent reiterates its first lwo requests for relief, but withdraws its
claims for damages based on alleged fraud and misrepresentation (c¢) above) on the basis that
“peither Mr. Elders nor Balkan’s parest are parties to the arbitration agreemem.”w The
Respondent submits that # “will pursue its fraud claims against these parties in the High Court

of Ghana which has jurisdiction over all of the defendants.”’

* Claimant’s Post-Hearing Submission, para. 143.

» Claimant’s Post-Hearing Submission, para. 144,

38 Claimant’s Post-Hearing Submission, para. 145, The Claimant indicates that these amounts comprise
commissioning expenses and other PPA-related expenses.

5 Claimant’s Post-Hearing Subsmission, para. 132 (g).

* Rejoinder, para. 161,

59 Statement of Defense, para. 183,

50 Rejoinder, para. 160.

13

Rejoinder, para. 160.

PCA 117830 23




Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 42 of 264

88. In its Post-Hearing Submission. the Respondent reiterates its first request for relief but

withdraws its claim for damages of USE 10 million per year commencing on 31 October 2013,
o until the PPA is terminated® (second cumulative request in b) above). The Respondent subrmits
: that (...} the Government seeks an order terminating the PPA by reason of Balkan's material
“ breach and repudiation of the PPA and an award of damages in the amount of USD 300,600, the

maximum amount permitted under Clause 14.2 of the PPA,™

IV, STATEMENT OF FACTS
A.  NEGOTIATION AND CONCLUSION OF THE PPA
i Undisputed Facts

89, In May 2007, Mr. Phillip Elders. visited Ghana in search of a business opportunity. ™
Mr. Elders, an American citizen, bas been the Chief Executive Gfficer of BEL and the Senior

Vice-President of Balkan US since 2007, prior fo which he “worked for 12 vears as an

engineering salesman with a specialty in power projects”.® Since late 2006, Ghana had been
experiencing a severe energy orsis due (o drought and its reliance on hydropower for the
praduction of electricity.”® As a result, Ghana's power system was running at subpar reliability
reserve marging estimated to be in a 20% deficit of the projected demand.®’ As a step towards
addressing the crists, Ghana engaged in negotiations with Balkan US in order o conclude an

agreement for Balkan to refurbish and recommission the Barge and Power Station. The

% Respondent’s Post-Hearing Submission, para. 200.
6 Respondent’s Post-Hearing Submission, para. 198,
s Statement of Claim, para. 38; Statement of Defense, para. 26; Exhibit C-38: Witaess Statement of Phiilip

Elders, para. 8; In May 2007, the Claimant also submits that it first leamed of the protections for foreign
investors provided by the Ghana Investment Promotion Center (“GIPC”), created in 1988 and which
provides both domestic and foreign investors with information on and access fo investor registration
forms, start up procedures, a land bank database, and general and sector-specific laws and regulations (see
Stasement of Claim, paras. 66, 30; Exhibit C-4: “Ghana Invesiment Promotion Centre Act, 1994 (ACT
478Y"; Exhibit C-38, Attachment 224: “Index of GIPC documents”; see also Exhibit C-38, Attachments
225-231 and Exhibit C-35: Witness Staternent of Gene Phillips, para. 13). Acvcording to the Claimani,
since late 2004, the GIPC has functioned as a “‘one-stop shop’ to eliminate some of the bureauvcratic
obstacles investors face,” The Claimant asserts that the foreign investment protections seemingly fostered
by the GIPC “was a definite consideration in moving forward with an interest in opportunities in Ghana in
general and in particular with the Barge Project (see Statement of Claim, para. 66; Exhitit C-38: Witness
Statement of Phillip Elders, para, 23).

% Exhibit C-38: Witness Statement of Phiflip Elders, paras. 2-3.

66

Statement of Claim, para. 58; Statement of Defense, para. 26; Exhibit C-38: Witness Statement of Phillip
Elders, para, 8; PPA, Preamble,

o7 Staterment of Claim, paras. 51, 54; Statement of Defense, para. 26.
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Clammanl’s key contacts at Ghana’s Ministry of Energy were My, Mux Gyamfi (Director of
Petroleum), Ms. Vivien Gadzekpo (Legal Counsel), and Mr. Gabriel Guain (Deputy Director of

Powen).®

On 2 May 2007, Mr. Elders conducted his first visit to the Barge to asceriain “whether the
3508

primary equipment appeared (o be in good shape.
On or around § May 2007, Mr. Elders met with officials of Ghana’s Minisiry of Hnergy. The
Claimant submits that the Ministry of Energy provided Mr. Elders with a report on the Barge
produced by its manufacturer Ansaldo Energia S.p.A. (“Ansaldo™ “2-3 vyears earlier” (the

“2005 Ansaldo Report™)”

On 10 May 2007, Mr. Elders, on behall of Balkan US, submitted an expression of interest letter
ta the Minisiry of Energy of Ghana (the “Expression of Interest™), proposing to construct “a
fully functioning power pilant inciuding a fuel supply system and substation” and promising to
complete a technical proposal for the commissioning of the Barge.” In retum, Mr. Elders
reguested that Ghana's Minister of Energy, the Honourable Mr. Joseph K. Adda, provide him

with a Ietter of intent, which the Minister did on 11 May 2004.7

In furtherance of Balkan US’s negodations with Ghana's Ministry of Energy, on 12 May 2007,
Mr. Elders visited the Barge to inspect the site and establish the condition of the Power
Station.” The Claimant contends that “there were intensive discussions on the question of this
project”” and that he specifically had “intensive discussions with representatives from the
[Ministry of Energy], and submitted several versions of a proposal for work on the Barge which

... also set out various guestions that he had”.”

o8

&9

Rt

71

Statement of Claim, para. 75.
Statement of Claim, para. 62.
Statement of Claim, para. 3.

Statement of Claim, para. 64; Statement of Defense, para. 27, Exhibit {-38, Auachment 3: “BE[L]
Expression of Interest™.

Statement of Claim, para. 64; Exhibit C-38, Attachment 4: “MOE letter re; Expression of Interest”,
Statement of Clatm, para. 70; Statement of Defense, para. 28.
Statement of Claim, para. 89,

Statement of Claim, para, 63,
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4. On 14 May 2007, Mr. Elders submitied a “Master Energy Plan and Report of Site Survey” to

the Ministry of Energy, which detaifed Balkan US’s initial views on commissioning the Power

g
K i Station.”
R
“
‘o 95. On 16 May 2007, a Memorandum of Understanding {the “"MOU") was signed between
;?i Mr. Elders, on behalf of Balkan US, and the Mimister for Energy of Ghana, Mr. Adda.” "

Mr. Elders prepared the first draft of the MOU and circulated it to the Mimistry for discussion,”’

The recitals in the MOU confirmed that Balkan US was aware of Ghana’s acute power shortage,
and Batkan US assured the Ministry that it would be able to give immediate assistance by
making the Barge operaiional within winety (90) working days from the execution date of the

PPA."

96.  Pursuant to the MQU, Balkan US submitted, on 24 May 2007, a Detailed Technical and
Commercial Proposa! (the “Proposal™), wherein it undertook to refurbish and commission the
Barge in ninety (90) working days, and sketched out the “milestone events”, which were

eveniually inciuded in the PPA as the Third Schedule to the PPA.Y

97.  On 30 May 2007, the Respondent confirmed receipt of the Proposal and requested an extension

of time until 6 June 2007 to evaluate the Proposal ™

8. On 1 June 2007, Mr. Biders requested further information about the Barge from the Ministry of

Energy. By letter dated 8 June 2007, the Ministry responded by forwarding Mr. Hiders the 2005

Ansaldo Report.™ Shortly thereafler. Mr. Elders met with Ansaldo representatives, Messrs.

Pierantonio Savio (Manager) and Henyi Winches {Local Ghana Representative).” As a result of

ﬂ"‘ Statement of Claim, para. 71; Exhibit C-38, Attachment 5: “Site Plan™.

o Statement of Claim, para. 69; Statement of Defense, parz, 28; Exhibit C-38. Attachment 6: MOU.

7 Statement of Claim, para. 72,

R Statement of Defense, para. 29; Exhibit C-38, Attachment 6: MOU.

&0 Statement of Defense, paras. 28, 71; Exlubit C-38, Attachment 70 “Technical and Commercial Proposal”

(“Proposal™); In its Proposal, the Claimant submuts it described the commissioning steps as including
“the addition of a permanent Hquid fuel supply system. ... A temporary liguid supply system wiil be put
in place to assure meeting the 90 working day commission schedule”. The Claimant further submits that
the Proposal “further elaborated on BE[L]'s pathway to the commissioning of the Barge, including many
issues refating to the Barge itself but also issues relating to the site, such as security, access and building
renovations.”

it Statement of Claim, para. 73; Exhibit C-38, Attachment 8: “MOE Letter acknowledging receipt of
Proposal™; Attachment 9: “BE[L.] responsive letter 1o 5/30/07".

2 Statement of Claim, para, 76; Bxhibit C-38; Witness Statement of Phillip Elders, para. 41; Exhibit C-38,
Attachiment 10: “MOE letter forwarding Ansaldo report™.

83

Statement of Claim, para. 77; Exhibit C-38: Witness Stutement of Phillip Elders, para. 42,
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this exchange, the Claimant submits that it engaged a local Ghanaian consultant, Mr. Nana
Amo, to assist Mr. Elders with his negotiations with the Ministry of Energy and Ghana’s Puble

Utilities Regulatory Commission (the SPURC™.M

99, On 14 fune 2007, Mr. Elders submitted a “Tariff Analysis Report” to the Ministry of Energy
and to the PURC.Y On or around 21 June 2007, the Claimant received comments on s “draft
PPA”, (the Tribunal assumes that this is a reference to the Tariff Analysis Report from Ghana’s
Volta River Authority (the “VRA").* According o the Claimant, the VRA “was an important
stakeholider in this deal, given that it i3 the admimistrative body in charge of power
generation.”

100, At Mr. Elders reguest, on 21 June 2007, the Ministry of Energy provided him with a letter of

inient (the “Letter of Intent™), which proposed a Jower tariff rate for the Tolling Fees.”

101, Onher international companies were also being considered for the Barge project at the time.
These included AES Electric, Globeieg and Aldwych.™ According to the Claimant the Ministry
of EBnergy “pressed upon Elders the importance of a quick commissioning process for the
Balkan group to be a successful bidder”,” and informed Mr. Elders that Globeleq was willing to
match any bid submitted by Balkan US.” For its parl, the Respondent asserls that each of
Balkan US’s competitors in the bidding process “had indicated that it would take g year or more

21492

1o commission the Barge.””” The Respondent emphasises that Balkan US “was selected for the

project based on its representation. as set forth in the MOU, that it would operationalize the

#:93

Barge within ninety (90) working days.

b Statement of Claim, para. 78; Exhibit C-38: Witness Statement of Phillip Eiders, para, 43,

# Statement of Claim, para. 791 Exhibit C-38: Witness Statement of Phillip Elders, para. 44; Exhibit C-38,
Attachment 1 “Tariff Analysis Report”.

¥ Statement of Claim, para. 82,

#7 Statement of Claim, para, 82,

i Statement of Claim, para. 81; Statement of Defense, para, 32; see also Ageed Chronology of Events, at
1.

59

Statement of Claim, para. 68: identifving AES and Globeleq, Statement of Defense, para. 291 identifying
Aldwych and AES.

o Statement of Claim, para. 67; Exhibit £-38: Witness Statement of Phillip Elders, para. 24.

o Statement of Claim, para. 68; Exhibit C-38: Witness Statement of Phillip Elders, para. 26.

@2

Statement of Defense, para. 29,

o Statement of Defense, para. 29; Witness Statement of Vivienne Gadzekpo, para. 7.
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102, On 28 June 2007, the VRA provided Mr. Blders with comments on the draft pPA _Discussé_on

% also continued between Mr. Elders and PURC, which, on 3 July 2007, prompted BEL to subm
- a revised fee compensation structure for s comnussioning of the Power Station.”
1 i .
E: £ 103, On 9 July 2007, PURC expressed support 1o the Ministry of Energy for the selection of Balkin
‘> § [ - il P
- E ! US to take on the Barge project.”® The Claimant contends that, when it met with the Ministry 6f
5"? Energy in June 2007, a representative of the Ministry, “Mr. Ionathon Donkor denied ein:_ar"

having recetved the PURC's recommendation letter, and then once Elders provided it 1o hiiﬂ.,:
claimed not to recognize the signature on the letter. He told Elders that they could not pmcee&
any further until he could *authenticate’ the signature.”™’ On 11 July 2007, Messrs. Elders and
Amo met with Ghana’s President. &t the time, Mr. John Agyekum Kufeor, to discuss the recent
obstacle Balkan US had encountered in its discussions with the Ministry of Energy.”™ According
to the Claimant, President Kufnor “said he ‘knew what was going on’ und would selve the
probleny™.” The Claimant further asserts that President Kufuor then contacted Mr, Gene Phillips
{Balkan US's and BEL’s principal investor) “for an overview of Balkan's interest in the Barge
project”, and also “attempted to call the then Minister for Energy, Mr. Adda” "™ The Claimant
asserts that President Kufuor’s conversation with Mr, Phillips was “key to {Mr. Phillips’]
decision to make a substantial investment in Ghana.”™' The Respondent does not address this

exchange i its submissions.

104, On 12 Jaly 2007, Messrs. Elders, Amo and KK Sey {(Balkan US's Ghanaian lawyer) met with
representatives of the Ministry of Energy, including the Minister himself, Ms. Gadzekpo,

Messrs. Quain and Gyamfi and Ms. Chinery-Hesse {President Kufuor's Chief of Staff)."” The

o Statement of Claim, para. 82; Exhibit C-38, Attachment 14: “VRA Comrnents to PPA”.

o Staternent of Claim, para. 83; Bxhibit C-38, Attachment 16: "BE[L] Jetter re: O&M Fee Structure”™.

o Statement of Claim, para. 83; Exhibit C-38. Attachment 17: “PURC Letter re: PPA and O&M Fee
Structure”,

o Statement of Claim, para. 84; Exhibit C-38: Witness Statement of Phillip Eldess, para. 52.

o Statement of Claim, para. 85; Exhibit C-38: Witness Statement of Phillip Eiders, para. 53.

e Statement of Claim, para, 86; Exhibit C-38: Witness Statement of Phillip Elders, para. 54.

0 Statement of Claim, para, 86; Exhibit C-38: Witness Statement of Phillip Elders. para. 54.

1o Staterment of Claim, para. 87, Exhibit C-35: Witness Statement of Gene Phiflips, para. 15,

2

Staternent of Claim, para, 88; Exhibit C-38: Witness Statement of Phillip Elders, para. 35,
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Claimant submits that “as a testament (o what was discussed in this meeting, the [Plarties put

together an Understanding”.™

105, Article 12 of Ghana’s Energy Commugsion Act, 1997 (Act 541} requires that all companieys that
wish to obtain a license to supply bulk energy in Ghana must be incorporated in Ghana.'™ To !
meet this requirement, on 16 July 2007, BEL was formed, with the agreement of the
Government of Ghana, and registered under Ghana’s Companies Code, 1963 {Act 179) as a

. 15
locally incorporated company.”

106, On 20 July 2007, Mr. Elders met again with Ghana's Minister for Energy and his saaff, along

106 » s
According to the Claimant,

with several representatives from the VRA and PURC.

Ms. Chinery-Hesse announced that Balkan US had agreed to take on the Barge project and that

the Minisiry of Energy should make best efforts 1o execute the PPA as quickly as possible, as

due diligence had abready been conducted and “PURC had confirmed that the deal was

commercial '

167, On 23 July 2007, discussions with respect to the PPA commenced at the office of the Ministry
of Energy."™ In attendance were approximately 10 representatives from the Ministry of Energy,
the Astorney General’s Department, the VRA and its related entity “GRIDCe™." According 1o
the Claimant, the attendees reviewed each clause of the PPA on a large video screen, "working
through the intent and meaning of every clause™, implementing their agreed changes along the
\f\"cl}f.”()

[0, The PPA and associated lcase agreement were signed by representatives of both Parties on

27 July 200741

B Statement of Claim, para. 89; Exhibit C-38: Witness Statement of Phillip Elders, para. 56; Exhibit C'-38,
Attachment 19: “Understanding reach btw BOE and GOG”.

Ghana Energy Commission Act of 1997 (Act 341), Ar 12, submitted with Claimant’s Answers as
Exhibic C-30.

Statement of Claim, para. 92; Exhibit C-38, Aftachment 44 “Index of BE[L] Corporation Documents™
see also Bxhibit C-38, Attachments 45.52.

o Statement of Claim, para. 90; Exhibit C-38, Attachment 26: “MOE and BE[L] meeting™.

108

Statement of Claim, para. 90; Exhibit C-38: Witness Statement of Phillip Elders, para. 58.

o8 Statement of Claim, para. 91.

" Statement of Claim, para. 91; Exhibit C-38, Attachment 29: “MOFE and BE[L} Meetings”, which
Claimant contends shows the attendees of the 23 July 2007 meeting.

e Statement of Claim, para. 91; Exhibit C-38: Witness Statement of Phillip Eiders, para. 58,

HE O ppa g1 26
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109, BEL gained work access to the site (the “Project SHe”) on 3 August 2007,"" and official acces’s
i at a handing-over ceremony on 22 August 2007.'" While BEL's subcontractors were provided

continuous access to the Project Site, the Claimant submits that “the turnover of the site and

-

departure of the Government security team did not occur untii 24 August 2007,

110, Sometime in August 2007, the Respondent approved the Claimant’s request for a letter of Credg’t
{the *Letter of Credit™) and, on 24 Avgost 2007, it was issued by Stanbic Bank Ghana Limii_@d
(the “Stanbic Bank™).'"

111 On 26 October 2007, the Minisier of Justice and Attorney-General of Ghana, the Honourable

Foseph Ghatey, issued two legal opinions. The first opinion stated:

After examining the attached documents we are satisfied that . ..

. .. the power producer, Balkan Fnergy (Ghana) Limited (BE[L.]) 15 a Jocally mcorporated
company and as a resolt the PPA does not come under the ambit of Asticle 181(3) of the
1992 Constitution which stipulates that an infernational business or economic transaction o
which the Government s a party should be submitted to Parliament for approval, In the
Supreme Court case of Attorney General versus Faroe Atlantic Co. Lid, {2005-3006) . . .
the Supreme Court held that international busipess of economic ransaction means
inferpational business or international economic transaction. This clearly excludes the
project hereof which mvolves a local company in a local transaction with the Government.

In tight of the above a Parfiamentary approval would not be required for the effectiveness
of the Agreement.''®

The second legal opinion stated:

I have examined executed copies of the [FPA and Project Site Lease (“Project
Agreements”)] and such other documents as 1 have congidered necessary or desirable to
examine in order that I may give this opinion. . . .

[ am of the opinton that:

{1} [Ghana] has the power to enter into the Project Agreements and to exercise its rights and
perform its obligations there under, and execution of the Project Agreements on behalf of
[Ghanal by the person(s) who executed the Project Agreements was duly anthorised;

Statement of Clain, para. 138; Exhibit C-38: Witness Staterment of Phillip Elders, para. 100; Exhibit.
C-38, Attachimnent 88: “MOE letter allowing access (o site”.

Statement of Claim, para. 138; Exhibit C-38: Wimess Statement of Phillip Elders, para. 106; Exhibit |
i {-38, Attachment 89: “Handover Invitation Letter™. :

P10 Sratement of Claim, para. 140; Fxhibit C-38: Witness Statement of Phillip Elders, para. 111; Bxhibit
C-38, Attachment 88: “MOE letter allowing access to site”, Aitachment 91: "VRA letter terminating
Security”.

© e

Statement of Facts, para, 139,

Operationalising the Osagyefo Barge, Legal Opinion by the Attorney-General, 26 Octcber 2007 (Notice
of Arbitration, Exhibit 8).
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(iiy all acts, conditions and things required by the laws and constitution of the Republic of
Ghana 10 be done, fuifilled and performed in order () to enable [Ghanal lawfully 1o enter
into, exercise its rights under and perform the obligations expressed to be assumed by itin
the Project Agreements, {b} io ensure that the obligations expressed to be assumed by it in
the Project Agreements are valid and enforceable by appropriate proceedings and {c) o
make the Project Agreements admissibe 1n evidence in the Republic of Ghana, have been
done, fulfilled and performed in compliance with the laws and constitution of the Republic
of Ghana;

(iii} The obligations of [Ghana]l under the Project Agreements are legal and valid
oblgations binding on {Ghanal and enforcesble in accordance with the terms of the Project
Agreements,

(iv) [Ghana] is net entitled under the terms of the Project Agreements to claim any
immunity from suit, execution, attachment or other legal process in the Republic of
Ghang and such waiver is legal and binding on [Ghana) and enforceable in accordance
with the terms of the Project Agreements: and

(¥} The sanctity of contract is recognised under the laws of Ghana and consequently the

validity of the Project Agreements and the binding nature of the obligatons of the parties

there under are constitutionally safeguarded.’”
On 30 October 2007, Ghana’s Minister for Energy, Mr. Adda, noted i 2 communication to
Mr. Elders that, as per the conditions precedent in Article 7 of the PPA, Ghana had: issued a
legal opinion as to the validity, enforceability and binding effect of the PPA; ixsued to BEL a
standby letter of credit, as required by Article 11.7; and provided BEL with consiruction power
at the Project Site. Mr. Adda also acknowledged that BEL had submitied to Ghana: copies of
BEL’s Certificate of Incorporation, Cerlificate to Commence Business, and Regulations of
BEL; copies of resolutions adopted by BEL's Board of Directors authorizing the execuiion,
delivery and performance by BEL of the PPA; and copies of a resolution adopted by BEL
sharehoiders authorizing the execution, delivery and performance by BEL of the PPA, certified

by the BEL Secretary.
The Parties agree that the Effective Date of the PPA was 31 October 2007,

Under the PPA, the Parties agreed that, whereas Ghana had an urgent need for additional
electricity generation 1o meet its power supply deficiencies, BEL, bearing all costs, estimated at
USD 4G million, would lease the Power Station from Ghana, and commission it. In particular,
pursuant to the PPA and the Milestone Schedule attached as the Third Schedule 10 the PPA,

BEL was cbligated to have the Power Station ready for “Final Testing and Commissioning” ~

7

Legal Opimon, Power Parchase Agreement Between the Government of Ghana and Balkan Energy
{Ghana) Limited, 26 October 2007 (Notice of Arbitration, Exhibit 8).

Statement of Claim, para. 142; Exhibit C-38. Atachment 94: “MOE letter affixing Effective Date™;
Statenment of Defense, para. 37.
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meaming ready for commercial operation - as & one hundred and twenty-five megawalp

”% g (125 MW} Power Station within ninety (90) days of the Effective Date of the PpaLt?

RN :

- ;;, 115, The Parties further agreed that BEL, bearing all costs, estimaled at USD 100 million, would

ﬁg;g . convert the Power Station inte a combined cycle power plant by the addition of a heat recovery
b

§ _ steam generator with an incremental capacity of approximately sixty megawatts (6UMW), a
steam turbine, an electric generator and associated facilities within aine (9) months of tﬁé
Effective Date of the PPA: that BEL, at an estimated cost of USD 250 to 300 million, would
privately invest and bring (wo more combined cycle barge mounted systems, with capacity of -
approximately one hundred and eight-five megawatts (185 MW) each, to the site within thirty-
six (36) months of agreement on a telling fee for the systems; that BEL would, subject to:
satisfactory conclusion of supply agreements wilh other scurce providers and at an estimaled
cost of USD 100 million, invest in infrastructure to enable natural gas to be supplied o the
Power Station within three (3} years of the Effective Date of the PPA; and that BEL would :

provide all fuel to the Project at cost.'™

116, Under the PPA. the Parties also agreed that Ghana would ensure that all necessary site’
electricity was provided, at BEL’s cost. and made available as reasonably required by BEL; that :'
Ghana would promptly facilitale the acguisition of goveromental approvals for the duty-ree
importation and transportation of equipment to the site, for operating permits, licenses and .
approvals for the project, and for visas and work permits for foreign personnel and for fulf-.:
compliance with all local and other regulations; that Ghana thereby gunaranteed that BEL would
have the exclusive right (o generate electricity from the site subject to meeting the agreed
timetable; that Ghara would facilitate the acquisition of all governmental approvals required for -
the leasing, equipping and operation of the Power Station, including relevant environmeuntal
permits from the Environmental Protection Agency; that Ghana would construct, install and
connect the transmission line and relay protection equipmient necessary to connect the Power
Station to the National Grid, except that BEL would be responsible, ai its own cost, for
provision of adequate transmission ¢ables to the point of interconaection with Ghana's pational
electricity grid,; that Ghana would take and pay for all electricity generated by the Power Station

| during the term of the Agreement,”’

Statement of Defense, para. 37,
120 PPA, Preamble; paras 2.1-2.4; First Schedule.
d L PPA, paras. 2.5-2.9, 3.3,
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Umnder the PPA, the Partizs also agreed that they would mutually collaborate with each other in
order to achieve the obiectives of the Agreement and the performance by each Party of its
obligations {a process referred to as “dovetailing” by the Claimant), and that Ghana would
provide full and timely cooperation in connection with BEL's efforls to finance the Power
Station on a non-recourse, project finance basis, including, without limitation, responding to all

requests for information on and cestification of Ghana’s authority and the status of the PPA '

The PPA [urther provides that, should BEL be unable 1o commence testing of the Power Station
as a result of Ghana’s failure 1o provide an adeguate transmission line and interconnection
facilities for the Power Station, Ghana would be obligated to commence paying Tolling Fess to
BEL on the thirtieth day after BEL certified to Ghana that the Power Station was complete or

, 2
waould have been complete except for Ghana's non-performance.’

2. Edsputed Facts
{ay The Claimant’s Position

The Claimant asseris that after sobmitting its Proposal, Mr. Elders immediately sensed “some
relyctance on the part of the [Ministry of Energy] to hammer out an agreement”, followed by
“many annecessary éelays”.m The Claimant further siates that the Ansaldo representatives

w25

“indicated to Blders that if he were able to negotiate a PPA it would ‘be a miracle’.

According to the Claimant, the “incorporation of BE[L] Ghana had at that time nothing
whatsoever to do with issues of the Ghanaian [Clonstituiion or parliamentary approval but were
mouvated entirely by Mr. KK Sey’s correct observation that in order to become licensed
pursuan: {0 the applicable laws of Ghana governing power generation and transmission it was
necessary to have a license and that the statutes of Ghana required thal that Heense might only
be obtained through a Ghanaian entity.”'* According to the Claimant BEL obtained the license

on 1 October 2007,

iz

PPA, para. 2.10.

PPA, para. 11.9,

Statement of Claim, para. 75.

Statement of Claim, para. 77; Exhibit C-38: Witness Statement of Phillip Elders, para. 42,

Swetement of Claim, para. 92; see alse Exhibit C-4: “Ghana Investment Promotion Centre Act, 1994
(Act 478)",

Statement of Claim, para. 92, fn. 23
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The Claimant submits that Mr. Blders “does not recall being informed of having negotiations
with respect to potential constitutional requirements of patliamentary approval” ™ The
Claimant further asserts thas the Ministry of BEnergy was fully aware of Balkan US s interest in

BEL and the reasons for the incorporation of BEL in Ghana, and corresponding “final vestivg of -

{y The Respondent’s Position

The Respondent alleges that throughout the Clalmant’s Statement of Claim, it “repeatedly casts
aspersions upon the officials conducting the negotiations [of the PPAL, implying or tnferring

i

some hidden motive that delayed the negotiations.”™ The Respondent denies these allegations.

It asserts that “what separated the parties were the economics of Balkan's praposal, pot the
2

The Respondent contends that none of the Clalmant’s representations in the MOU turned out to
be true. First, the Clalmant represensed that 3 was a private corporation duly erganized and
existing under the faws of the Netherlands; however. it later came to Light that the Claimant i3
not in fact registered in the Netherlands. Second, the Claimant stated that it had “the experience
and capability of operating Tguidigas fired power planis”™; however, the Claimant did not have

the experience and capability it claimed, particularly with respect to commissioning the

DESCRIPTION OF THE POWER STATION / BARGE

The Tribunal has carefully reviewed the detailed 1echnical descriptions of the Power Station and
Barge as provided by the Parties. These descriplions have been the subject of much discussion
during this merits phase of the arbitration, The Tribunal will now address the technical aspects

of the commissioning process—particularly those that are in dispute between the Parties—to the

Staternent of Defense, para. 30; Witness Statement of Vivienne Gadzekpo, para. 10.

121,
the PPA in that entity™.""
F22.
hidden motives of government officials.”"
123
irbines, '™
B,
124,
extent necessary for the present Award,
B Swtement of Claim, para. 94.
' Sratement of Claim, para. 94.
20 Statement of Defense, para. 30.
FEN
faz

Statement of Defense, para, 35; Exhibit R-7: “Deposttion of Phillip Elders, ProEnergy Services, LLC w.
Balkan Energy Co., No. 09-4026.7
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The Power Station is mounted on the Barge, which is focated in a large man-made pond in a
remote area of Ghana’s western region.'™ Approximalely 50 meters from the pond is “Tower
MNo. 17 of the spur grid that connects the Power Station 1o the two substations in the pear-by
villages of Essiama and Elubo, namely, the “Essiama Transmission Line” and the “Elubo
Transmission Line”, (collectively referred to as the “Transmission Lines™. ™

Built by Ansaldo, the Fower Station consists of two V.64.3A turbines {(“Turbine 17 and
“Turbine 27, collectively the “Turhines™), each with its own generator,”™ together with a
control substation {the “Substation™).””® The Turbines and generators produce power at eleven
Lilovolts {11 kV), which 1s then “stepped-up’ to one hundred and sixty-one kilovolts (161 kV)

by the transformers on the Substation. '’

The Remote Terminal Unit (the “RTU”) is a piece of equipment on the Barge whose primary
function is to transmit data to and from the Micro Supervisory Control and Data Acguisition
System (the “MicroSCADA”™Y installed on the Barge. The RTU., MicroSCADA and the
Distribution Control System (the “DCE™) permit an operator in the conirol room on the Barge to

monitor and control equipment in the Substation.™®

i. The Claimant’s Position

According to the Claimant, {shana's National Interconnected Transmission System {(the
“G-NETS”) is operated at one hundred and sixty-one kilovolts (161 kV} {the Tribunal assumes
that the term G-NITS used by the Claimant is the same as the 161 kV elecirical system referred
to by the Respondent).m The normal unit operator start-up for the Barge requires that both the
G-NITS and the Substaiion be energized to 161 kV, which subsequently energizes the 161 kV

transformers to bring power to both the open generator breaker and the auxiliary transformer. "

134

135

134

138

B39

14}

Statement of Claim, para. 101, fn. 23; see Exhibir £-38, Attachments 69-86 for photographs of the Barge
and Power Station; see Exhibit C-38, Attachment 76 for serial photographs of the Barge site; see eap.
Expert Report of Parsons Brinckerhoif, at 4, for basic diagram of the primary facilities on the Barge.

Statement of Claim, para. 102,

The Respondent often refers to the Turbines and the generators collectively as the “turbine-generators™.
Statement of Claim, para. 103; Exhibit C-38: Witness Statement of Phillip Eiders, para. 70.

Expert Report of Parsons Brinckerhoff, para. 4.1(b).

Witness Statement of Vivienne Gadzekpo, para. 28, citing the witness statements of Emmanuel Csafo and
Eric Asare; Statement of Claim, para, 1135,

Staternent of Claim, para. 104; Exhibit £-38: Witness Statement of Phillip Elders, para. 71.
Statement of Claim, para. 106; Exhibit C-38: Witness Statement of Phillip Elders, para. 73
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129. The Claimant asserts that final commissioning cannot be achieved without the final connection

to the G-NITS “because it is the source of power 1o start the combustion turbine, and also the

. . ~ : Coiet s 141
source ol foad to test the turbine during performance testing activities™.

2. The Respondent’s Position

136. The Substation is equipped with, infer alin, a one hundred and sixty-one kilovolt (161 kV)
electrical system, which includes the gantry, the 161 ¥V GIS switchgear, two main 161/11 kV
i : - ; e e . 2o
siep-up’ transformers, the earthing/grounding sysiem and the protection relays.”™ The function
of the 161 kV electrical system is to take power generated {voms the power-generation eguipment
located on 1he Barge (including the Turbines and generatory and, in a controlled manner, allow
that power Lo pass onto the Transmission Lines connected to the Barge at the ganiry.'™ The
161 kV GIS switchgear controls both the export of electricity out to the Transmission Line and

the import of energy, if any 15 required, from the Transmission Lines to the Barge. 44

131, According to the Respondent, the 161 kV electrical system must be fully commissioned and
properly funciioning before the Power Station can be connected to the National Grid. If it is not,

the transformers and the 161 kV GIS switchgear could face severe damage when fired up.'*

C, THE COMMISSIONING PROCESS

132, The Cladmant contends that, in ovder to fully commission the Barge under the PPA, four major

“milestones” had to be achieved: (a) turning gear; (b) first fire; (¢} full speed no load; and {d)

full speed full load, '’

The Claimant submits that “the total power piant commissioning process
involves commissioning multiple minor and major sysiems 1o reach each major milestone,” as
well as synchronizing each sysiem through the DCS." To explain its position, the Claimant

adopts the description of the commissioning phases provided by My, Elders in his witness

P Statement of Claim, para. 113; Exhibit C-38: Witness Statement of Phillip Elders, para. 80.
12 Rejoinder, para. 58, referring to Expert Report of Parsons Brinckerhoff, para. 4.1{b),

e Rejoinder, para. 58, referring to Expert Report of Parsons Brinckerhoff, para. 3.7

¥4 Rejoinder, para. 58, fo. 24, referring to Expert Report of Parsons Brinckerhoff, para. 4.1(b).
s Rejoinder, para. 59, referring to Expert Report of Parsons Brinckerhoff, para. 5.6.

16 Statement of Claim., para. 100,

147

Staternent of Claim, para. 116.
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statement. In Turther support for its version of the commissioning process, the Claimant makes

reference to the witness statements of Messrs. Robert MacDonald and Lonnie Peters.'™

To explain its position, the Respondent makes reference 1o the witness statement of Mr. Robert
Badger,"” the Commissioning Book for the Tema Thermal Power Project'™ (both of which
were submitted with its Statement of Defense) and the Expert Report of Parsons Brinckerhoif
(submitted with its Rejoinder).™ Pursuant to the witness statement of Mr. Badger, the five
necessary sieps to commission the Turbines are: (2) pre-corumissioning checks and tests; (b)
mechanical testing of the turbine-generator to full speed no load; (o) electrical testing of the
generator to full speed full load; (d) wrbine-generator performance testing; and (e} declaration
of the commercial operation date. While not expressty incorporated into the Rezoinder itself, the
Tribunal has reviewed the Hxpert Report of Parsons Brinckerhoff, according to which the
commissicaing of a barge requires the completion of eight steps, described in {urther derail

below.’

In its Reply, the Claimant objects to the Respondent’s characierization of the commissioning
process as set out in Mr, Badger’s witness statement. The Claimant asserts that “Mr. Badger's
examples of the standard of conduct between an owner and a contractor with regard to
commissioning of @ thermal power plant are inapplicable to the relationship between BE[L] and
the [Respondent] under the PPA” because “BE[L] was under no obligation and the
[Respondent] had mo right to pasticipate in the recomumisstoning process, ulilizing

[Mr. Badger’s] steps, through final mechanical testing at [FSNL]."

148

14%

Statement of Claim, para. 116; Exhibit C-39; Witness Statement of Robert MacDonald, paras. 7-9;
Exhibit C-34: Supplemental Wimess Statement of Robert MacDonald, paras. 72-83; Exhibit C-4¢):
Witness Statement of Lonnie Peters, paras. 6 et seq.; Exhibit {-36: Supplemental Witness Statement of
Lonnie Peters, paras, 3 et seq.

Witness Statement of Robert Badger, paras. 8§ et seq.

Statement of Defense, para. 73, referring to Exhibit R-37: “GE Energy, Tema Thermal 1 Power Project,
Commissioning Book”, dated 2 March 2007,

Expert Report of Parsons Brinckerhoff.
Expert Report of Parsons Brinckerhoff, at 6-8, para. 4.3(a){3)-{viii}.
Reply, paras. 102-103.
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1. The Claimant’s Position
{ay Milestone I: Turning Gear

i35, According o the Claimant, the first milestone, “Furning Gear”, entails getling the Turbines to
turn very slowly, at approximately one bundred and thirty to one hundred and fifty rotations per ::-r:f:

minute (130-150 RPM) to test if they are working mechanically.'™ The purpose of this step is to ':': 5::

aliow the Turbine blades to cool down slowly, so as to “aveid warping, after they have been .

soaked at full speed”."™ The cooling process can take up o 48 howrs due to the temperatures o

reached at full speed, thus “lellectricity from the grid 15 usuaily and customarily necessary foz.‘_:'-f
these processes which require the Turbines to turn at a low RPM for longer periods of fime.
This step also tests whether all lubrication systems and fluid filtration systems are opez‘aiing-'-_f_{

correctly through the DCS.

(b} DMilestone H: First Fire

136. At “First Fire”, the Static Frequency Converter (the “S¥C”) speeds up the Turbines fo -
approximaiely (wo hundred rotations per minute (200 RPM) before they are ignited. '’
Accomplishing this milestone proves: that the ignition sysiems are sequencing properly; that the :_:;'-
natural gas system necessary for igniting the liguid fuel s fully operational; that the fuel to air
ratio is correct; that the damper system controliing fresh and return air is operating corvectly;
and that the liquid fuel system can supply the necessary amounts of fuel, at the proper time, to
ignite the Turbines.'™ After the Turbines reach speeds above one thousand eight-hundred
retations per minute (1800 RPM), the SFC “drops out” and the Turbines are propelled by liguid

. 3
or natural gas combustion.’™

{c) Milestone iil: Full Speed No Load

137. In the Full Speed No Load (“FSNL”) phase, the Turbines are ignited to full speed

approximalely five thousand four hundred rotations per minute (5400 RPM) - this speed is

©% Statement of Claim, para. 117; Exhibit C-38: Witness Statement of Phillip Elders, para. 84.
% Statement of Claim, para, 117; Bxhibit C-38: Witness Statement of Phillip Elders, para. 84.
B¢ Statement of Claim, para. 117; Exhibit C-38: Witness Statement of Phillip Eiders, para. 84,
17 Statement of Claim, para. 118; Exhibit C-38: Witness Statement of Philfip Elders, para. 853.
Statement of Claim, para. ] 18; Exhibit C-38: Witness Statement of Phillip Elders, para. 85.

159 Statement of Claim, para. 118; Exhibit C-38; Witness Statement of Phillip Elders, para. 85.
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maintained, and then slowed down 1o a stop. 160 According o the Claimant, “[t]his is
miernationally acknowledged as the most important milestone, as it indicares that ail systems
are not only individually working but that the Power Station including all of these systems is

2161

alse able to function as a whole.”™™ Achieving this milestone entails “tuning” the Turbines at

low speeds — less than one thousand five hundred rotations per nnute (1500 RPM) ~ several

162

times per day and for long periods of time. ™ The PPA allows for approximately thirty (30) days

of “tuning™ to accomplish this final commissioning s;tep_m3

(d} Milestone I'V: Full Speed Fuli Load

The final milestone, Full Speed Full Load (“FSFL™), signals the completion of the
commissioning process, whereby “the equipment is gradually loaded with back feed from the
National Grid, indicating that the systems can handle the foad.”"™ According to the Claimant, “a

. - . . ; ' Lo 2165
considerable amount of tuning is also required to finalize this process.”’®

2. The Respondent’s Position

According to the Respondent the Claimant’s “[Habelling [of FSNL] as a ‘milestone’. ., is a

I8 11 asserts that the ‘Milestones’ the Claimant must achieve under the PPA in

clever misnomer.
order to be eatitled to payment are set forth in the Third Schedule to the PPA, and “[njowhere in

that Schedule is {FSNL] listed as a Milestone.™'?”

The Respondent does noi expressly sel out its version of the commissioning process in its
entirely either in its Statement of Defense or in its Rejoinder, but it emphasizes instead that the
key ‘milestone’ the Claimant “was obligated to achieve under the PPA in order to earn Tolling
Fees was *‘Complete Final Testing and Commissioning’ of the Barge within 90 days of the
Effective Date (PPA Clause 11.4)™ or, “[ajlternatively, Balkan could demonstrate a right to

Tolling Fees under Clause 11.9 of the PPA if it could show that all of the systerns on the Barge

Statement of Claim. para. 119; Exhibit C-38: Witness Statement of Phillip Elders, para, 86
Statement of Claim, para. 119; Exhibit C-38: Witness Statement of Phillip Elders, para. 80.
Statement of Claiin, para, 119; Exhibit C-38: Witness Staternent of Phillip Elders, para, 86,
Statement of Claim, para. 114; Exhibit C-38: Witness Statement of Phillip Elders, para. 81.

Statement of Claim, para. 120; Exhibit C-38: Witness Statement of Phillip Elders, para. 87; see alse
Exhibit C-39: Witness Statemnent of Robert MacDonald, para, 13,

Staternent of Claim, para. 120; Exhibit C-3§: Witness Statement of Phillip Elders, para. §7.
Statement of Defense, para, 62.

Statement of Defease, para, 62,
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were ready for Final Testing and Commissioning sabject only to the imstallation of:

= 168

Transmission Line connecling the Barge to the National Grid. In s Rejoinder, th

Respoadent draws support for its assertion that the Claimant did not complete the
commissioning of ceriain systems (that it elleges could have been commissioned wiri}qué
connecting to the National Grid) from the Expert Report of Parsons Brinckerholff, which claits

that the standard procedure for the commissioning process consists of the following eight steps

The first stage is to carry out a thorough survey of all the equipment and prepare a foll
aszessment of equipment condition, availability of spares and the necessary skilled
personnel 1o install these replacements. From this survey Balkan should have produced 2
very detailed (Level-3) schedule of the worl required to reparr, refinbish and commission
the Power Station. [Footnote omitted]

The second stage of the process is to purchase, defiver and install all the identified items
that required replacement and/or refurbishment. Once these have been installed, initial tests
must be conducted, such as pressure tests in piplng systems, resistunce, continuity tesis and
toon checks of the control circuits in electrical systems all of which are necessary before
anything can be energised. This work, and the work in stages three and four below. can be
undertaken using any available medium or low voltage pawer supply. Because the Barge
was egnipped with 2 Bfack Start Generator ("BRG™), the opportunity should be taken at this
stage to make it operational for the latter stages of commissioning and testing when larger
guantities of electrical energy will be required to rotate and accelerate a gas turbine.

The third stage of the process involves running plant auxibanes, such as pumps and
control valves, to circulate the necessary fluids such as fubricating oil. fuel and cooling
water amd checking that the designed flow rates and pressures are being achieved. Gnee this
stage has been completed, and the plapt paraneters recorded, the gas turbine can be put
outo barring round 1o provide an assurance that the rotor biades are pot causing a rub on the
stator that could indicate a bowed rotor on a tuthine that has not been regularly rotated.

Also at thig stage the plant conirels, and the contrel fogic, can be tested (o prove that they
can start and stop the various auxiliary drives, and where there is duty and standby plant,
the auto changeover from duty to standby can be accomplished. The safety trips and alarms
for the plant distributed control system (") should also be proven and witnessed at
this stage. These test results are normally required by the plant insurers if a claim is needed,
In the case of the gas turbine it is particularfy tmportant to ensure that all the automatic
turbine safety trips are operational before a first fire is attempted.

Electrically, the generator static tests (tests with the generator stationary) can be completed,
and the 11 kV and 161 kV GIS switchgear functionally tested (in a de-energised state}
along with their associated protection systems, to ensure that they are fully operational and
that electrical safety is assured,

The fearth stage leads up to and includes first firing of the gas mrbine and is significant ag
this is the first thme that the turbine is accelerated up to firing speed (but not full speed)
using the turbine control system. Particular care has to be taken with liquid fuelled turbines
to ensure that any unburned Jiquid fuel does not accumutate in the combustion chamber but
does drain into the false start fuel drain tank before the next start attempt. [Footnote
omitted]

The firs: fire commissioning milestone also indicates that the fuel supply and the pilot
ignition systems are both functiomng, First fire is of necessity a short duration event to
prove the firing and rotational capability of the turbine and its starting system, that the
bearings remain cool and that there are no unexpected mechanicai noises from the rotating

e Statement of Defense, para, 62,
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machinery, This stage also requires powering up the static frequency converler (SFC)
which energises the electrical generntor thus using it as a starter motor to accelerate the
turbine to firing speed.

The fifth stage: Once first firing is completed and any malfunctions corrected, the next
stage of commissioning entails accelerating the turbine to full speed no load ("FSNL”) and
maintaining this speed whilst & number of checks are carried out on the combustion and
contro! performance and to allow the turbine to “heat soak™.'® Depending upon the turbine
type, FSNL requires around 25% of the full icad fuel consumption as the gas turbine drives
its own compressor, Sustained FSNL is a necessary pre-requisite to prove the various
mechanical and electrical auxiliary systems and to allow dynamic testing to be completed
on the generator and the synchronizing equipment. As detailed below, in our opinion
Bulkan never successfully achieved a recognized sustained FSNIL milestone during the
commissioning process,

The sixth stage: H o BSG is availuble, this may now be used 1o start the Barge auxiliaries,
energise the static frequency converter, start the Gas Tarbine (“GT™) and accelerate up 1o
FSNL. Once sustained FSNL i achieved, the GT generator should be dynamically
commissioned and tested, and when «l is proves, the BSG and GT generator ave
synchronized and the BSG is then shut down, [Footnote omitied]

The seventh stage: The GT generator may now be synchronized with the 1ol ¥V
Transmission Line. At this point, Fall Speed Full Load (“FSFL™) commissioning
commences. This involves incrementally adding load to the GT generator until it is
operating at foll Joad.

The eighth stage: Once full load operation is achieved on both GT penecrators, final
performance testing is conducted 1o prove that the power station s operating in accordance
with its design parameters and is ready for conmunercial operation.

USE OF, AND UNITED STATES PROCEEDING AGAINST, SUBCONTRACTORS

Background to the United Si{ates proceedings

The Claimant emploved several subcontractors on the Barge, including ProEnergy Services

LLC ("ProEnergy”), ABB Group ("ABB”) and Ansaldo,

Since many of the undisputed facts related to the commissioning work completed by the
Claimant, as well as the Respondent’s factual assertions with regards to certain disputed facts,’™
are established by documents procured from the ProEnergy Litigation (infra), the Tribunal finds
it instructive, in setting out the Statement of Facls, to give a brief summary of the ProEnergy

Litigation.

In September 2007, the Claimant subcontracted ProEnergy to assist it in commissioning the

Power Station. Two legal proceedings were subsequently commenced between these parties:

169

174

Expert Report of Parsons Brinckerhoff, at 6, fo. 5: “As discussed below, there are internationally
recognized standards defining the parameters for FSNL. See e.g., R-51 at Clause 6.3.1] for guidance as o
turbine test requirements. Turbine reanufacturers also have their own commissioning procedures.”

See ¢.g., Statement of Defense, paras. §4, 15, 23, 24, 38-55; Rejoinder, paras. 2-6, 56, 63.
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first, on 18 February 2009, ProEnergy brought a suit against Balkan US in the US Bistrict Court:
for non-payment of its invoices, amounting to over USD 750,000." On € Januvary 2010, Balkan’
US institnted action against ProHnergy and its affiliates in the Texas State Court, These

proceedings are collectively referred to as the “Pro¥inergy Litigation™).'”

144, The Respondent points out that the Claimant’s Notice of Arbitration in the present arbitration

alleges that it “could have charged Tolling Fees already since July 20087, based on Hs claim that

it had achieved “First Fire” for the Turbines as of that date, but notes that the Claimant does not

R . . R . " . 3
include this assertion in its Statement of Claim. "

The Respondent fusther relies on the
deposition of Mr. Eiders on 1 March 2010 in the ProEnergy Litigation, tn which he stated that,
as of 28 Gctober 2008, ProEnergy was in breach of us contract with BEL/Balkan US and, as s
result of its negligence and incomipetence, ProEnergy was not “even close” to commissioning

the Barge or completing its commissioning work.'™

145, Sometime thereafier, (Ghana commenced proceedings against ProEnergy in the US Disirict
Court (o obtain documents regarding the work ProEnergy performed on the Power Station, as

" The Claimant

well as documents relating to litigation filed against # by Balkan US.
mtervened in that proceeding to oppose Ghana's appiication for discavery, but the US Disirict
Court granted Ghana's application in Orders dated 7 February and 6 Jupe 2011.7° Both
BEL s/Batkan US’s motion 0 infervene and application for reconsideration of the 7 Febroary

2011 Order were rejected by the US District Court.’”

i Exhibit R-5: “Petition for Damages, Answer and Counterclaim, First Amended Answer to Defendant’s
Counterclaim, ProEnergy Services., LLC v, Balkan Energy Co., No, 2:09-0v-040267.

" Statemient of Defense, para. 14, fir. 5, Exhibit R-4: “Plaintiff"s First Amended Petition, Balkan Energy
Co. v. ProEnergy Services. Int'l, Inc., et i, No. 09-01944”,

T Statement of Defense, para. 40, fn. 11, citing BEL’s Notice of Arbitration, { 63. Respondent indicates that

this allegation is in Balkan US’s Statement of Claim in the ProFnergy Litigation, para. 63, but does not
provide 1t as an exhubit to its Statement of Defense.

74 Statement of Defense, para. 39; Rejoinder, para. 3; Exhibit R-7: “Deposition of Phillip David Elders,
ProEnergy Services, LLC v. Balkan Energy Co., No. 09-40267, at 179:25-180:4, 183:7-16.

' " Statement of Defense, para. 14,

ﬁ@ 176 Statement of Defense, para. 14, Exhibit R-3: “Order, In re Governmen:s of Ghang, No. 11-8002 (W.D.
i Mao. Feb. 7, 2011)", Exhibit R-2: “Order, Governmnent of Ghana v. ProEnergy Servs., LLC, No, 11-9002,
2011 WL 2652755 {W.DD, Mo, June 6, 2011)".

! " Exhibit R-6: “Balkan Energy Limited {Ghana}'s Motion to Intervene and for Reconsideration of February
7, 2011 Order Granting the Government of Ghana’s Apolication for Discovery Pursuant 10 28 U.S.C. §
¥ 1782 and for Emergency Stay, fa re Government of Ghana. No. Y1-9002.” The US District Court’s
' % dismissal decision of that motion is not provided by Respondent as an exhibil,
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146, The Respondent contends that after it apprised the Tribunal of the ProEnergy Litgation, Balkan
US settled ity action against ProEnergy, thereby ferminating further discovery in those
proceedings.’™ The Respondent asserts that both Balkan US and ProEnergy have since refused
to disclose the terms of the settlement and have opposed the Respondent’s application for their
production.'™

E. COMMISSIONING WORE ON THE POWHR STATION COMPLETED BY THE CLAMANT IN 2008
1. Preliminary Commissioning Steps: Turning Gear and First Fire

{m) Jndisputed Facts

147, According to the Claimant, it achieved the first milestone of Turning Gear on Turbine 1 on 22

April 2008, and on Turbine 2 on 9 November 2008,
(h) IDisputed Facts
i The Claimant’s Position

148. The Claimant submits that, in June 2008, it achieved First Fire on Turbine 2 and, on 5 July
2008, it reached First Fire on Tarbine 1'%

149, In its Reply, the Claimant contends that the Respondent, via Mr. Badger's witness statement,
“confuses certifications that BE[L] achieved a fire of both turbine generators to {FSNL], with
the contention that BE{L] claimed 10 have completed final mechanical testing of both generators
at [FSNL]"'®

i1 The Respondent’s Position

150, According to the Respondent, the Claimant was only able to attain First Fire of the Turbines at
FSNL for a few seconds or minutes.'™ ¥t contends that the Claimant “did so by forcing control

T Sttement of Defense, para. 15,

ok Statement of Defense, para. 15.

B Agreed Chronclogy of Events, at 1.

MU Statzment of Claim, para. 258; see also Agreed Chronology of Events, at 2,

sz Reply, para. 161, see also para. 104,

153

Rejoinder, para. 70.
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logic and disabling the trip and prolection controls that would have caused the tarbines to trip

prior to their ever reaching full speed”, '

151, Inits Post-Hearing Sebmission, the Respondent refers to My, Elders” witness testimony and the
Profinergy Commisioning Report of 5 July 2008™ (0 argue that BEL “did not achieve First Fire -

ontil July 287."% that “only one of the two Turbines was fired, that the Turbine caught fire

during the test, and that it only did not experience serious damage because a “trained -

firefighting brigade was present”."

2. Comiruissioning Sieps Not Completed by the Claimant Allegedly Due to Inadeqguate
Site Electricity

(a) Undisputed Facts

152, While it ix clear that the Claimant {aced a number of challenges in the commissioning process
from late 2007 through to 2009, the reasons for these challenges are disputed by the Parties. In
particular, the Parties disagree as to whether the provision of inadequate site electricity by the

Respondent made commissioning more difftcuit or more costly.

153, On 3 Sepiember 2007, Mr. Elders agreed or certified that “electricity has been supplied at the
required Voltage and Frequency and is available for the express use of Balkan [...] in executing

[its] obligations in the [PPA]"."®

154, Te compensate for the alleged lack of site electricity that ensued, the Claimant purchased and
rented various power generators sometime in 2007, On 17 Movember 2007, two such
generatoss, each having power capacity of 200 kV A, broke down and were replaced by new

ones of a different brand.'™

155. On 14 December 2007, Mr. 1.D. Robinson from ProEnergy wrote to Mr. Elders at BEL

requesting “three separate generators to supply various systems to the barge”.*" In his reply,

Rejoinder, para. 70; see also Agreed Chronology of Bvents, at 2; “07/05/2008: Balkan claims to have
reached milestone of First Fire — disputed by Government.”

183 (C-38, Attachment 109,

' Respondent’s Post-Hearing Submission, para. 29.

187 Respondent’s Post-Hearing Submission, para. 35.

"8 Exhibit R-38; Hearing on the Merits Transcript, Day 3 (Cross-examination of Johw Bryant), [73:2-8.

' Exhibit R-114; Hearing on the Merits Transcript, Day 3 (Cross-examination of John Bryant), 173:23-
174:13.

190

Exhibit R-25; Hearing on the Merits Transcript, Day 3 (Cross-exarnination of Johin Bryant), 175:1-6.
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Mr, Biders questioned Mr. Robinson’s reed for the additionsl] generators, adding that “[tlhis is a

total overkill. Your load for the barge is less than 500 amps,™'"’

{hy Disputed Facts

i The Claimant’s Position

The Claimant contends that it required a capacity of 2,000 kVa for site electricity.’ It states

that, as a result of the Respondent’s fatture 1o make this amount of electricity available to the

Barge, it was obliged (o purchase a 1,000 kVa wansformer costing USE 30,000 in March

The Claimant points out that the Respondent does not dispute the Claimant’s assertion that the

33 KV line running from the local electrichty distribution network to the Barge was not

P mut al the same time, the Claimant also states that it

rejected ProBEnergy’s requests for additonal generators in Becember 2007 precisely because

“Elders had recently been advised and, in fact verified that the 33 kV line had been connected

ii. The Respondent’s Position

The Respondent alleges that the Clalmant’s assertions as to the time when the 33 kV line
became operational are “factually incorrect.” T this regard the Respondent points to the
evidentiary record, which shows that My, Elders had verified and certified that the 33 kV line

% Accordingly, the Respondent

was both operational and sufficient on 3 September 2007
reiterates that, on December 2007 when the Claimant admits it rejected ProEnergy’s request for

additional generators because the 33 kV line linking the local electricity distribution network to

the Barge “had already been in operation for three months and work at the Site by ProEnergy

wag well Lﬁi(l{trvvay".}97 By so doing, the Respondent stales that the Claimant “trips over its owa

156.
2008.™
157,
operational in April or May 2008,
and was operational,™ "
i58.
' Bxhibit R-25.
7 Statement of Claim, para. 151
193
194 Reply, para. 78.
195 Reply, para. 81; Rejoinder, para, 111,
196
Power), Work Completion Form™,
197

PCA 117830 45
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irconsistent positions” in its Reply by first alleging that the 33 KV line was ot operational unatil

Mav 2008, but then, in December 2007, asserting that i had indeed been connecied and was

' { K
operational. 9%

159, As will be discussed in greater detail below in addressing the Parties’ Arguments, the
Respondent asserts that the position originally taken by the Claimant in its Statewment of Claim

“confusingly runs several concepts together”.'” In particular, the Claimant’s position:

(1) confused the capacity of the 33 kV line with the capacity of the transformer on
the Barge, (i1) was contrary 1o the position it took with ProEnergy in denying
ProEnergy’s requests for additional generators, (iii) was legally inconsistent with
[the Claimant’s] claim in the ProErnergy Litigation that Proknergy could and should
have completed the Power Station by March 2008, and {iv} at best, extended
Balkan's time to complete the commissioning to October 2008
100, On 17 June 2008, Mr. Elders and his team met with the Minister of Energy and his team, fo
discuss the progress of the Project.™ During this meeting, Mr. Hlders made clear to the Minister
twat while he had ndeed certified that Ghana had provided site electricity to the Barge on 4 May
2008, on 5 May 2008 the power went out five times. Stimilar power oulages conlinued fo ocour

thereaiter, normally in the early hours of the morning. In particular, Mr. Elders complained that

there was no way that the existing 200 kVa transformer could meel the Barge’s power neads,
since at feast 1,000 amps of power was required at any one time ~ an amouni of power which
the 200 k¥Va wransformer could not support. Mr. Eiders forther advised the Minisier thal Balkan
was spending over USD 4,000 on extra generators to provide sufficient site slectiicity to
continue their commussioning efforts on the Barge. The video recording of this meeting shows

that the Minister agreed to provide more reliable site electricity.

i

¥ 98 Rejoinder, para. 110,

:g% ? ' ¥ Statement of Defense, para. 76.

X %ég : M0 Rejoinder, para. 109; see giso Statement of Defense, paras. 76-84.
. X Bxhibit C-38, Attachment 42, Video of 17 June 2008 Meeting.
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3 Commissioning Steps Not Completed by the Claimant Allegedly Due to Inadeguate
or Insafficient Grid Connectivity

{a} D¥d the Claimant Achieve Mechanical Testing of the Tourbines at FENL?
iR Undisputed Facts

161, Notwithstanding Ansalde’s initial reporis certifving to the contrary (infia), it appears to be
undisputed hetween the Parties that the Claimant was never able to achieve mechanical testing

of the Turbines at FSNL 2%

162, In ProBunergy’s daily report dated 5 to 15 June to BEL, it described the status of the turbines as

follows, in the relevant part:

Mechanical Work Performed Today:

1. Train | and 2 turbine. gearbox and generator exhaust fans, danmpers and
louvers require replacement because of severe corrosion [, 1.

11, WEATHER REPORT: As we are in the rainy season, it tends to rain
almost every day; not youwr normal rain; tropical down pours that clearly
show you what roofs leak and which ones do not. We have a major issue
on the barge with every single roo{f] that we have; we leak water into the
gas trbine enclosures, both upits ... 1.7

163, In its next daily report to BEL for the period 16 June to 6 July 2008, ProEnergy described the

condition of the Turbines as follows, in relevant part;

03IUNO8

We managed to manually fivst fire Unit | on Saturday; ignition gas valves, ignitors and LF
fuel injection control valves were manually manipulated. The unit responded fairty well
with the exception of catching on fire as we has {sic] a lot of liguid fuel in the tubine that
we had rinsed with water but collected in varions places inside and outside the turbine: we
did not experience any damage as we have a trained fire fighting brigade. The DCS logic is
sirply not complete and I do not have a clue as (0 how Ansaido fired this unit as they have
told me; as T have stated before, 1 will testify that these units have never fired simply
because nothing works.

b

10. DCS: DCS Logic is a Farce; Ansalde has repeatedly told me that this barge has first
fired both gas turbines; I do not believe this and can prove it in a comt of law; 10% of the
automated logic is functional and that is being very nice;, most of the logic does not work,
even when all conditions are satisfied, Site personal [sic] including Bric Wolters of Ansaldo

elind

Reply, para. 100; Rejoinder, para. 70; see also Claimant’s Post-Hearing Submission, para. 61.

203 Exhibit C-38, Attachment 4 {also marked Exhibit R-88) “ProEnergy Daily Reports dated June 5-15,
2008,
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and Todd Dorsch of ProBEnergy and I.D. Robinson simply did not have the skill sefs
available to re-program this entire barge §...3."%

164. in the meantime, on 7 July 2008, Ansaldo wrote as follows o BEL, copying the Barge’s Site
Director, Mr, .13, Robinson:

Following your request, we are pleased to submit our best offer For the supplies and
supervision activities that will be necessary to rehabilitate the Turbogenerator Unit of the
Osagyefo Barge power station (N, 2 Gas Turbines V64 3A and N2 Genersiors (ype
WY11BZ-066LLT) and update the related GTCMPS systems, in order to make the Units
ready for proper and reljable operation,

The rehabilitation activitdes will be performed on the basis of previcus inspecticns

performed in January 2005 and following the activities carried out on Uit § finaiised o
. . L s

start it at Full Speed no Load ™

The scope of the work to be done was stated to include:

L1 Supply of muterial for Rehabiliation of Turbogenerator Units (N2 Gas Turbines
V64.3A and N. 2 Generators type WY [8Z-0661L1L7T) as defined in the paragraph 3.1 of
onr Techmcal Specification [Annex 1 fo the letter].

1.2 Supervisors and Speciaiisis for Rehabilitation of Twbogenerator Units  and
corumissioning assistance daring commissioning phase.

[.3 Supply of the Updated Hardware and Software of the on-site existing GTCMPS
Systems, and retrofit of protection and control system.

1.4 Supervisors for Upgrading of Hardware and Software of the op-site existing GTCMPS
Systems, and retrofit of protection and control system. ™™

Delivery of the main supplies was foreseen in 24 months for Unit 1 and 30 months for Unit 2,

considering the order date within July 2008."" Further, the offer was based on the execution

of the rehabilitation activities within the periods of August 2010-October 2010 for Unit 1 and

February 201 1-April 2011 for Unig 2.

165. The prices for rehabifitating Turbogenerator Unit | were stated as being £ 5,840,000,
€ 3,808,000 for Turbogenerator Unit 2, € 1,552,000 for supervision, and € 2,402,000 for the
updated hardware and software GTCMPS systems, as well ag the retrofit of protection and

204
control system.

! i Exhibit C-36, Attachment 4 {also marked Exhibit R-18) “ProEnergy Daily Reports dated June 16-July 6,
@& 2008”7,

.Exhibit C-38, Attachment 163 “Letter from Ansaldo transmitting report (3305-3520)7, at 1.
M6 Fyhibit C-38, Attachment 165, at 1.

'g{ w7 Exhibit C-38, Attachment 1685, ar 3.
N W8 Exhibit C-38, Attachment 165, ai 3.
by 2 Pxhiby C-28, Attachment 165, at 3-4.
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166. BEL wrote to the Ministry of Epergy on 2 September 2008, asking it to confirm that it wanted
to go ahead with operating the Barge on liquid fuel, even thoogh the costs would be extremely
high.”™ In that regard, BEL confirmed “its readiness to start its first power generation starfing
on 1% November, 2008 and advised that it needed “to confirm [its] high grade fuel supply,
storage and site delivery schedules to enable [it to] go commercial on [the] scheduled date.!!

BEL further staled that, due to the unavailability of high grade diesel fuel for power production

on the local market, it had been forced to test run the barge on lower volumes of jet fuel, which

is even more expensive.”’ BEL thereby advised the Ministry that they should “do everything

. . 2]}
possible to get natural gas to the barge as soon as possible,” "

167, In its daily report to BEL for the period 30 August to 3 September 2008, ProEnergy provided

the following status updates with regard to the firing of Turbine 1;

August 31, 2008

d. Unit | fired and run up te 4000rpm. The unit tripped on over speed protection.
Grounding of speed sensors 1o solated ground carried out.

e, Urit | refired and run up to 3450 rpm, Unit shut down due to extreme temperature on
outer casing, thermocouple feed back did not tip the unit. On investigation of
thermocouples #t was found that the feed back had been by.passed in the DCS, this
has now been corrected. A fire occurred inside of the turbine but extinguished. No
damage occurred.

[o.]
September 01, 2008

b. Unit 1 fired and yun up to 3800 rpm; the unit was shut down due tw high exhaust
temperatures.

¢, We continue 0 encounter speed sensor problems: further trouble shooting is on-
going.

.1

September (2, 2008

e, Unit | re-fired at 16HO3 and wipped on over speed. Sensor 103, 103 and 106 failed.
{..]

i Ganz continue with installation of the new motors and coupling terminations on the
GIS.

{...1
September 04, 2008

A0 Eixnibit C-38, Attachment 121 “Balkan letter to Ministry of BEnergy dated Sept. 2, 2008, re: Power
Generation Consumption™.

2 Exhibit C-38, Attachment 121, at {,
o Exhibit C-38, Attachment 121, at 2.
7 Bxhibit C-38, Attachment 121, at 2.
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£ Fired Unit I at 14H13, Unit tripped on flame failore. Gas supply has been exhausted.
i o
: [
; September 05, 2008

d. Unit fired, tripped on flame failure, There is a sequence in the logic, if the speed
sensors are faulty and the unit does not trip, then a flame failare 1s activated. Cur
efforts to by-pass the speed sensor trip would seem to have been in vain.

# i...}
Conclusion:

The speed sensors gre preventing further progress on Unit 1. 3

168. In its daily report to BEL for the period 20-26 September 2008, ProEnergy reported the

following with respect to Taurbine b

g, Start Unit [, unit trip on “flame failure”™. Investigated faiture and found flame scanner
lens coasted with soot, Cleaned and replaced lens.

. Restart Unit 1, at 1800RPM the SFC tripped “max amps on bridge rectifier”. Reset
trip.

1. Restart Unit | again and same trip on SFC ocewred. Attempt 10 contact Ansatdo SFC
engineer. No response.

L]
September 24, 2008

e. Attempi to fire Unit 1, continuous trips related to fuel valve. The new HSS cards {Not
Ansaldo Issue) were mstalled after wiring modifications were carried oul. We reverted
back to the ofd cards and wiring configurations and will carry out testing on the fuel
valves. it would seem that the new HSS cards need to be programumed by Ansaido.

f, During continuity checks between the GIS and synchronization panels we have found
that GIS { wiring goes 1o Sync panel 2 and GIS 2 wiwring goes to Syne panel . Syne
panet [ is connected to the DTS, In essence we have no DCS to G1& 1 for Unit 1. This is
an original wiring configuration from Ansaldo, We are currently looking at the best
course of action to go forward.

f..]
Conciusion:

The new HS S cards have been received on site; however we have not been able to check
their functionality as we have encountered various other problems on the unit {1 Turbinel.
The fuel ol shuts off valves started responding infermittently, some of the solenoids had
failed; we had sufficient spares on site {o correct the probiem. The SFC has started
tripping on various causes; we have investigated the BSDG as that seemed to be the
sonrce of the problem. We are unable to access the SFC program to enable further trouble
shooting, Balkan Energy should consider the retwrn of Ansaldo confrols enginger and
f% Ansaiso [sic] SFC engineer {...}.

f?ﬁ _ 169, In its daily report to BEL for the period 27 September to 3 Getober 2008, ProBnergy remarked

on the progress of commissioning Turbine 1 as follows:

2l ‘ September 28, 2008

£
3
}? F 2 Exhibit C-36, Attachment 4 “ProEnergy Daily Reports dated Aug. 30-Sept. 5, 2008”7,

b
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¢. The hydravlic block and regulating vaives have been stripped from Unit 2 and installed
on Unit 1. All systems were normalized and the unit engaged on turning gear. Unit |
tarning gear is now back to normal and running at 145RPM. (2 complete sets of hydraulic
blocks, regulating valves and gauges to be ordered. plus a spare set of regulating valves).

d. Btarted Unit 1, unif tripped on SPC/BEDG related problem, it is also thought that we

could be starving the unit of air us we have installed the primary air filters, Again we had

a fire inside of the turbine which self-extinguished.

L0

Getober 01, 2008

¢, Start unit 1, lead BSDG to enable trip for the purpose of diagnosing the fanlt on the

BSDG. The unit tripped at 1690RPM and 205 deg C. Trip was SFC/BSDG related. Yet

another fire inside of the turbine 900deg C. Fire sell-extinguished.

Lol

October 02, 2008

¢, Open combustion chamber and cary out a nozzle inspection. The nozzles appear o
be in @ good state. However the 1™ stage turbine blades have sustained damage and

would need t be changed out. This unit can no longer be fired under current
condition, the damage sustuined by the unit can only deteriorate further,

170, On 9 July 2009, Ansaldo certified in the following terms that both Turbines had reached FSNL:

This letter 1s 1o certify that the two Gas Turbines (V64.3A) located on the Osagvefo Fower
Barge have successfully completed the milestone of Pull Speed No Load (FSNL). This
accomplishment was reached without electrical grid connectivity,

The two turbines have reached this milestone under the supervision and witnessing of
Ansaldo Energia, the Equipment Manufacturer of these units,

Properly designed electrical grid connectivity is mandatory to finalize any further
. . . . )
commissioning milestones.*”

171, On 2 Gatober 2009, Mr. Savio from Ansaldo submitted a Memorandum of Understanding to
Ghana’s Ministry of Energy,™® which commented on the state of the Turbines as follows, in

relevant part:

Certification: Both parties certify that the two V64.3A Ansaldo Turbines have
accomplished the milestone of Full Speed No Load. This sccomplishment was certified in
writing by Ansaldo Energia 5.p.A to Balkan Energy (Ghana) Limited on July 9, 2009. This
milestone was wade possible only by the direct supervision and work performunce of
Ansaldo Energia 5.p.A. The final commissicning can only be completed when electrical
grid connectivity and energization is provided,

Ansalde Energia SpA Scope:

3. Make modifications and repairs of turbines (V64.3A) as necessary to operate with natural
as.

e

25 Exhibit C-38, Attachment 157 “Ansaldo letter: Full Speed No Load”, dated 9 July 2009,

Day 2 Merits Hearing Transcript, at 1243:23-124:2: “Now here is a letter written in October to the
Ministry of Energy directly, because apparently the Ministry of Energy, unbeknownst to us, had gone to
Ansaldo and asked them to do a technical and financial audit of Balian.”
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4. Complete final commissioning with full speed full load for natural gas operation.””

172, On 30 July 2010, Ansaldo wrote to the Ministry of Energy, putting iis certification of the

i Turbines at FSNL in context. The relevant part of the letter reads as follows:

X 3. We take the occasion to remark that 2 vears ago BE{L] ordered AEN to perform
: whatever activity needed until FSNL was reached on both GT units and nothing else,
highlighting that fact that, from a technical point of view, the FSNL condition is only but a
first step in the much fonger process of other necessary activities to be undertaken fike the
actual refurbishment up to real operational readiness of the Osagyefo Barge Power Plant.
Among others, but not limited to: Control systems TCS and AVR elements replacement,
cabinets and cabling completion and testing; generators complete inspection and tests
withoot and with foad; GT’s TMR needed implementation; full auxiliaries functional
checks and complete final units reconmnissioning among the unavoidable maler steps yet
o be performed, before Full Speed Full Load conditions can be reached.

We are very sorry about the misleading verbal information given by Ansaldo Energia Sales
Engineer during the meetings held last year and this vear in Your premises. We confirm all
needed internal actions have been taken at his regards, informing that ali future desirable
relationships will be kept by another quadified AEN sales engineer.

The same wrong information received from the Ansaldo Sales Engineer lead also our

Country Represeniptive My, Henrl JM Wienties to equivocal conclusions, unfortunately
. . 218

slowing a}l progress on the matter of the barge recovery,”

ii. Disputed Facts

The Claimant’s Position

173, In its Statement of Claim, the Claimant initially alleged that it attained FSNL on both turbines

on 30 June 20007 The Claimant explained that “[hlaving reatized that no grid energization
was 1o be expected anytime soon, Elders decided fo ry and see how far BEL would get in

reaching their next milestone {FSNL] with mimicking [sic] grid connectivity”; with “the added

2220

challenge of having to mimick Lsic} back feed with site electricity.

174. However, in its Reply, the Claimant concedes that it did not in fact achieve mechanical testing

of the turbines at FSNL.*' The Claimant maintains that in order to conduct “final mechanical

testing” at FSNL, it needed “full grid connectivity.™

¥7 Exhibit C-38, Attachment 159 “Memorandum of Understanding dated Oct. 2, 20007, at 1.

% Exhibit C-38, Attachment 160 “Ansaido letter dated July 30, 2010, re: Ansaldo letter of 7/9/09 with
Proposal (3469-3470)7, at 1-2.

2 Statement of Claim, paras, 224, 258,
20 Sratement of Claim, para, 258.
g

Reply, para. 100.

Reply, para, 100. See also Claimant's Post-Hearing Submission, para, 61,
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The Claimant also argues that Ansaldo had recommended against the use of the “Black Start
Geperator” for commissioning, and that the Clalmant was entitled to rely on the
manufacturer's advice,™ In its letter to BEL dated 13 January 2009, Ansaldo advised as

follows, in the refevant part:

Ceonunissioning activities using the Black Start Generator — The Black Start Generator is
not utilized to perform sctivities of long duration like commissioning. There are significant
difficulties and risks associated with attemipting to commission the power plan with the
black start generator. Therefore, it is preferable that Grid Connectivity be utilized for the
entire commissioning process,”™

The Respondent’s Position

1706

The Respondent counters thal grid connectivity only becomes “an egsential and necessary
condition of the commissioning process ... when a Transmission Ling is required to provide
sufficient Load on the turbines so that they can be tested through FSFL"** Alternaiively, the
Respondent submity that the Claimant could have used the Black Stant Generator on the Barge
to achieve mechanical testing of the turbines at FSNL — a procedure which ProEnergy described
in a memorandum to the Claimant. ™ The Respondent finds further support in the expert
testimony of Mr, Fainharst, who festified that he had personally performed FSNIL tests on

turbines without grid connectivity using a Black Start Generator.™’

The Respondent asserts that the Turbines “were in a complete state of disrepair in August 2008
when the Esstama Transmission Lines were energized.”™ The Respondent refers io several
exchanges between the Claimant and ProEnergy, obtained in the discovery of documents from
the ProEnergy proceedings, which show that there were problems with the DCS logic, inctuding
fuel injection, piping and wiring which preveated the Turbines from achieving FSNL.* In

particular, the Respondent emphasizes that, by the Claimant’s own admission, ProEnergy

Exhibit C-38, Attachment 133; see alse Hearing on the Merits Transcript, Day 5 (Cross examination of
Mr. Osato), 44:7-20,

Exhibit C-38, Attachment 183, at 1.
Rejoinder, para. 69.

Rejoinder, para. 71; Expert Report of Parsons Brinckerhoff, paras. 5.16, 5.18; Exhibit C-36, Attachment
13: “Letter to Phil Elders from J.I3. Robinson {of ProEnergy}”, excerpted in Rejoinder, para. 72.

Respondent’s Post-Hearing Submission, para. 134,
Rejoinder, para. 74; Respondent’s Post-Hearing Submission, para. 130

Reioinder, para. 74.
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irreparably damaged the rotor blades of Turbine 2 in October 2008 when it unsuccessfuliy

« : + 30
sought “over a hundred times” to start the genf:raun:z"

(b} The Condition of the Kssiama and Elubo Transmission Lines Prior fo Being
inergised on & August and 13 November 2008, Respectively

178, As it appears from the Parties” explanation at the Hearing, there are three connection points on

the Barge to the 161 kVa GIS: a first bay that connects to the Hysiama substation, a second hay

that connects to the Elubo substation and a third bay that “was for futare work”. Each bay coufd

be operated in isolation or in combination with each other, depending on the route through

. 23
which power should be evacuated.™

179, Carrently, the Elubo substation is not able to receive back-feed from the Barge. I needs to be
energised through the Hssiama line, which extends to Tower 3. The Claimant’s position is that
the Essiama substation could not take the full load from the Barge, and that Ghana had to
energise the Blubo Transmission Line as well,” The Respondent contends that the Essiama line

alone suffices 1o power the Barge.

1. Undisputed Facts

180. It is undisputed between the Partes that BEL complained (o Ghana about “regular and dense
tres overgrowth of the {Transmission] lines all along the ronte”, noting that such overgrowith
“would cause short circuiting o appear as soon as the transmission lne would be charged with
electricity,” * According (o the Claimant, Mr. Elders “made a helicopter flight (on
25 November 2007} from the Power Station to the regional stations at Elubo i the {ejast and
Essiama in the west” and took photos of the alleged tee overgrowth along the route of the

.. . 3
Transmission Lines. ™

¥ Rejoinder, para. 74, referring to R-8, at 46:19-47:4, R-4, para. 5.17(D), and R-9.

' Hearing on the Merits Transcript, Day 2, 65:1-6; 65:16-19.
M See e.g, Hearing on the Merits Transcript, Day 2, 70:13-16.
B Statement of Claim, para. 162,

234

Statement of Claim, para. 162.
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On 27 November 2007, Mr. Elders wrote to the then Minister of Energy, Mr. Adda, reporting
the Claimant’s concerns sbout the “jungle overgrowth on the transmission lines and the work

; . PO
required on the two regional stations.

Having received no response from the Respondent, Mr. Elders again wrote to the Ministry of
Energy on 17 December 2007, suggesting that the Respondent “focus on one of the two regional
stations, the one at Elube, first ... [because} it seemed designed for the full capacity of the
Power Station and could thus, if necessary, operate on its own.”™"

On 4 Apri] 2008, a site visit of the Barge was conducted by the Respondent, at which time the
Claimant asserts Mr. Elders “brought up the other matter that was slowing down the reliable and
adequate national grid connectivity: tree growth on the transmission lines. ™

On 28 July 2008, the Respondent advised the Claimant in writing that it would soon energise
the Hssiama Transmission line and that it was prepared to connect the Power Station o the

National Grid using this line.™

On 29 July 2008, the Clabmant responded to this notification with a series of concerns that It

- i ~ . . p : . 34
claimed would prevent the Essiama Transmission Line from being energised.”

Om 12 August 2008, the Respondent wrote back to the Claimant, indicating that its concerns had

been addressed and that it saw no obstacle to energizing the Essiama Transmission Line. ™

On 8 August 2008, the Respondent energised the Hssiama Transpdssion Line to Tower 3 (the
lower just oulside the Project Site) and informed the Claimant that it was ready o connect the
Barge to the Nationa! Grid.*’ The Essiama Transmission Line has a capacity of 365 MVA,

which 18 the maximum output of the Power Statton, pursuant to the requirements specified in

241

Staternent of Claim, para. 162, referring to Exhibit C-38, Attachment 115: “BE[L] Letter to MOE.”

Statement of Claim, para. 162, refersing to Exhibit C-38, Anachment 116; “BE{L} re: Iack of grid
connectivity.”

Statement of Claim, para. 172
Statement of Defense, para, 91,

Statement of Defense, para. 92, referring to Exhibit R-26: “Letter from Phillip Elders 1o the Minister of
Energy, Re: Grid Connection Process, Visual Inspection of VRA Audit Results.”

Statement of Defense, para, 93, referving to Exhibit R-27: “E-mail chain between Joseph Wiafe, Isaac
Nyantakyi, and Phillip Elders, Re: Fw: line clearance and ground details {typical).”

Statement of Defense, para. 93, referring to Exhibit R-27: “E-mail chain between Joseph Wiafe, Isanc
Nyantakyi, and Phillip Elders, Re: Fw: line clearance and ground details {typical).”
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the Fourth Schedule to the PPA.* Mr. Elder’s testimony at the Hearing was that Ghana
energised the Essiama Transmission Line by simply putdng “a jumper on it wo the other side of

o - R F )
the transmission tower and backfed the Elubo substation.

188. The Claimant states that the VRA cleared the tree overgrowth from the Transmission Lines in

October 2008.%

189, On 13 November 2008, the Respondent energised the Elubo Transmission Line to Tower 3.7%

il Disputed Facls
The Claimant’s Fosition

190, In iis Reply, the Claiman! appears to maintain its position that the Hssiama and Elobo
Transmission Lines were not fully commissioned and rehabilitated, but does not expressly
refute the facts described above.™ However, in its Post-Hearing Submission. the Claimant
refers to Mr. Osafo’s testimony, which affirmed that, af the dates referred 1o, the Elubo line was

-
.

' ) N . - . E
energised but was not ready.” Mr. Osafo’s testmony made reference to the logs prodoced at

. - . . . . . 248
the time, which suggest that the attempted energization resulted in a general fault in the line™

191, Also, there is a suggestion in the Claimant’s pleadings that it had somehow documented that,
even afier the Hssiama Transmission Line was energised in August 2008, it was unreliable and
frequently could not carry the requisite energy o power the Barge, notwithstanding its
purported capacity of 365 MVA. However, the Tribunal is unable to find any Barge status

M the

reporls or other express documentation to that effect. In s Post-Hearing Submission,
Claimant makes reference to the pictures and report of inspection of the Essiama substation
conducted by Mr. Robinson, which suggest that the Essiama substation required equipment

modifications and recalibration to mterconnect with the Barge.zﬁn The Claimant adds that, in

# Statement of Defense, para. 95,
5  Statement of Defense, para. 96.
244

Statemnent of Claim, para. 190.
245 Hearing on the Merits, Day 2, 70:20-22; see also id., 69:18-20.

M Reply, para. 22.

# Claimant’s Post-Hearing Submission, para. 75; Hearing on the Merits Transeript, Day 5, 10:25 to 12:11.
il See Appendix A-18 to the Claimant’s Post-Hearing Submission,

9 See Claimant’s Post-Hearing Submission, para. 76.

250

Claimant’s Post-Hearing Submission, para. 76.
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order to connect to the substation on the Barge, both the Hssiama and the Elubo substations

: - 251 . : 252
would have had to coordinate relay protection,” which it argues was never completed.”

The Claimant further argues that “it is clear when viewed in the context of the timeline and the
meetings and agreements between the parties, that My, Wiafe [the Chief Execuiive Officer of
GRIDCo] instructed Isaac Nyantakyi [Technical Manager at the VRA] io energise the lines
despite the recognized deficiencies in the (ransmission lines and rapsmission towers in order (o
claim that the Government had complied with its obligations under paragraph 3.3 of the
PPA. The Claimant also contends that “[wlorks on the power plant, transmission line and

. a1 , 25
substations to evacuate power from the power plant are still in progress” today. +

Respondent’s FPosition

In reply (o the Claimant’s comentions, the Respondenl points out that the Essiama and Elubo
Transmission Lines were energised on 8 August and 13 November 2008, respectively, *°
However, BEL “could not have connecied the Power Station to either the Essiama or Flubo
Transmission Lines when they were energised becanse BEL had yet to complete the 161 kV

electrical system on the Barge.”

4. The RTU / MicroSCADA™®

The Parties” diverging factual assertions and associated arguments raise the following factual
questions for the Tribunal’s determination: (a) who had the responsibility o commission the
RTU / MicroeSCADAY; and (b) is the RTU / MicroSCADA necessary for the Claimant to

connect to the National Grid and cormplete the commissioning process?

54
253

256

PCA

Hearing on the Merits Transcript, Day 3, 130:6 10 131,10,
Hearing on the Merits Transcript, Day 6, 4 13-15: 25:1-29:5.
Reply, para. 29,

Reply, para. 27.

Rejoinder. para, 78.

Discussed in Statement of Claim, paras. 115, 192-194, 201, 204, 216; Reply, paras. 30-77; Statement of
Defense, paras. 100-112; Rejoinder, paras. 80-108.
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(3} Who Had the Responsibility to Commission the RTU/ MicreSCADAT

i Undisputed Facts Related to Whether the Claimant Assumed Responsibility
to Commission the RTU

195, According to an ternal e-mail dated 28 April 2008, *7 Mr. Elders stated that “[tJhe challenge
is to find an organization that can help us get the [RTU / MicroSCADA] system upgraded

without utilizing Ansaldo and ABB ... Unfortunately, Ansaldo and ABB are so busy that they

3

don’t have [BEL] as a priority.””" In this search Profinergy, as the Claimant’s contraclor,

; : ; el 259
sought proposals from various third parties to commuission the RTU on the Barge.

196, Cm 29 May 2008, the Clavmant, through ProEnergy. obtained a proposal from ABE to upgrade

2600

the existing RTU on the Barge.

197. On 13 June 2008, Mr. Scott Kinney, owner of ProEnergy, solicited from Mr. 1.1, Robinson, the
manager at Taurus Power & Controls Ine, “Taurus™) at that time, a proposal to commission the

RTU It appears that Taurus was contacted by ProEnergy without coordination with BEL.

198, At the meeting held on 17 June 2008, discussions between the Parties resulted i an agreement
between them on a grid connection process for the Barge (the “Grid Connection Process
Agreement”), ™ whereby the Respondent was (o use its contacts with ABB to request a
proposal from ABB, on the understanding that BEL would pay for the costs of commissioning

charged by ABB.

199, On 2 July 2008, Taurus e-mailed to ProEnergy ils evaiuation of the RTU on the Barge, together

- Do o263
with its commissioning options.™

Procured by the Respondent in the ProErergy Litigation,

8 Statement of Defense, para. 103; Exlubit R-30: “Email from Phillip Elders to Curly Baca, Re: DCS for
Power Barge in Africa”, dated 27 April 2008.

See e.g., Rejoinder, para, 88; Reply, para. 18

264 Reply, para. 33; Statement of Defense, para. 103; Exinbit R-29: “ABB, 5/5 Barge -~ Effasu 161 kV
{Ghana), Retrofit plan for Protection and Control System, Technical Description”™, dated 29 May 2008,

®L - Reply, para. 39; see Exhibit R-31: “Email from Scott Kinney 1o J.D. Robinson ™, dated 18 June 2008,

%2 Reply, para. 35; Exhibit C-54: Supplemental Witmess Statement of Robert MacDonald, para. 24:
Statement of Defense, para. 90; Exhibit R-52; “Osagyvefc Power Barge Grid Connection Process
Agreement”, dated 17 June 2008,

= Rejoinder, para. 91; Exhibit R-83: “Emal from Scott Kinney to J.D). Robinson and others, Re: 161KV
GIS Switchgear Statos”, dated 2 Fuly 2008.
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200, On 7 July 2008, Taurys advised ProEnergy and the Claimant that the Barge had “an existing old
RTU200 system from ABB that is obsolete and all the software has been lost”, Taurus promised

that it would submil a quote to replace the RTU.*

201, On 11 July 2008, Tawrus presented its proposal (and quote) to replace the existing RTU /

MicroSCADA on the Barge with an entirely new system.zﬁs

202, On 11 August 2008, Taurus wrole Lo ProEnergy regarding #1s price for the installation amd start

up of the RTU / MicroSCADA ™

203, Daring this tme, the Clammart also requested GRIDCo 1o assisl it in obtaining a proposal and
quote from ABB for the RTU / MicroSCADA. ™ GRIDCo agreed to solicit said proposal,”™™

. - . TRG
which it subsequently forwarded to the Claimant.”™

204. On 7 September 2008, ProEnergy wrote te Taurus to inguire when it would be installing the

RTU / MicroSCADA. ™
205, On 30 September 2008, Taurus wrote to ProEnergy:

L am quite happy working for ProEnergy. [ don’t know how much more {BEL] will use me
but I would like to get this SON-OF-A-BITCH running.””

206. Oa 9 Octaber 2008, Mr. Robert MacDonald (employed at BEL since September 2008),” wrote

to Mr. Elders, advising him that the responsibility for commissioning the RTU / MicroSCADA

* Statement of Defense, para. 105; Exhibit R-32: “Email from Scoti Kinney to I.D. Robinson, Re:
Osagyvelo Power Barge system”, dated 7 July 2008,

263 Statement of Defense, para. 106; Rejoinder, para. 92; Exhibit R-33: “Letter from Scott Kinney to 1.D.
Robinson, Re: Barge Power 161 kV remote control and data acquisition system (SCADAY", dated 11 July
2008.

6 Rejoinder, para. 93: Exhibit R-102; “Emai}l from Scott Kinney to 1.I>. Robinson, Re!”, dated 1| August
2008.

2 Statement of Defense, para. 109; Witness Statement of Joseph Wiafe, paras. 10, 16.

08 Statement of Defense, para. 110: Respondent asserts GRIDCo’s agreement to obtain a proposal and quote
from ABB is reflected in Phillip Elders” “plan of action” (Exhibit (-38, Atiachment 102:
“GRIDCo/BE[L] Letter Agreement re: RTU”, dated 24 Qctober 2008).

264

Statement of Defense, para. 110; Exhibit C-38: Witness Statement of Phillip Elders, para. 230; Statement
of Claim, para. 247.

78 Rejoinder, para. 94; Exhibit R-84: “Email from Scot: Kinney to J.D, Robinsen, Re:”. dated 7 September

2008.

i Rejoinder, para, 96; Exhibit R-83: “Email from Vincent Jones to Scott Kinney and Jeff Canon, Re”,
dated 30 September 2008.

am

Exhibit C-39: Witness Statement of Robert MacDonald, para, 1; Rejoinder, para, 95: Respondent states
that Robert MacDonald arrived in Ghana sometime in September,
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on the Barge fell o the Government, not RBEL.*™ Thereafter, the Claimant insisted that the
Respondent should commission and pay for the instafladon of the RTU / MicroSCADA on the

.
Barge.”™

ii. Disputed Facis on Whether the Clazmant Assumed Responsibility for
Commissioning the RTU

The Claimani’s Position

207. 1o its Reply, the Claimant explains that it only solicited proposals from varions third parties to

commission the RTY so as to “apprise [itself] of the breadih and scope of the necessary

commissioning work™ so that the work could be “ceordinate{d]”, or “dovetailefd]”, with the

275
Respondent.

208, The Claimant states that the Respondent’s assertion that BEL avoided employing Ansaldo or
ABB 1o install apd commission the RTU is “incorrect” and that, “lilndeed ABB and/or is
vendors or subcontractors provided numerous works and commissioning of their components on

the [Blarge both before and after May 2008777

209, According to the Claimant, the Grid Connection Process Agreement (signed by the Pasties on
17 June 2008) was the “first exchange” between the Parties with respect to the installation and
commissioning of the RTU / MicroSCADA and “clearly” provides that the Respondent’s
contractors. Forclum and Norlee, and not BEL, were responsible for instaliing and
commissioning a new MicroSCADA system.””’ The Claimant further contends that the Grid
Comnection Process Agreement states that Norlec will carry out all “work with respect o the
power line carrier including but not limited to: 1) hne traps; 2y CVTs; and 3) the ‘new ABRB

SCADA system’. Again, on the [Bjarge this unit was the RTU / MicroSCADA functions™.””

7 Reply, para. 54; Rejeinder, para. 97; Exhibit C-54, Attachment 54: “October 9, 2008 Robert MacDonald
emmail to Elders”; Exhibit C-54; Supplemental Witness Statement of Robert MacDonald, para. 43,

27 Rejoinder, para. 97; see e.g. Statement of Claim, para. 193: “regardiess of the clear terms of the PPA and
the ... Grid Connection JAgreement], Elders still had to keep emphasizing [the Government of Ghana]’s
responsibilities regarding the contro! and protection systems that had to be installed in order for the grid
connection to comply with the safety requirements and the PPA", see also para. 194 “Elders proposed
that BE[L} would volunteer in paying for the commissioning of the RTU at the [S]ubstation on the Barge
if {the Government of Ghana| would take care of the rest of the RTU system,”

s Reply, para. 18.

78 Reply, para. 33, referring to Statement of Defense, para. 103.

S Repty, para. 38; Exhibit C-34: Supplemental Witness Statement of Robert MacDonald, para, 27.

278

Reply, para. 35.
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The Claimant submits that the law of Ghana places the obligation o commission the RTU on
the Government, through GridCo, as a NITS operator. Even if the Grid Code was not finally
premulgated untif October 2009, that is. two years after the conclusion of the PPA, the Claimant
contends that the existing law and prudent industry practice existing in Ghana at the time of the
The

conclusion of the contract show that the Respondent was responsible for the RTUY

Claimant argues that the 2007 version of the Grid Code was the final version that was circulated
and applied. because uslike the April version 1t was not entitled “drafll” and also because
regulation 3 of LI 1937, passed on 3 June 2008, was drafted on the basis of the said Grid

280
Code. ™

Respondent’s Position

The Respondent asserts that the Claimant always recognized that installing and commissioning
the RTU on the Barge was its responsibility. ™ From December 2007 — when it assumed control
of the Barge ~ 1o April 2008, the Claimant unsuccessfully sought to find a sub-contractor other

382

than ABB or Ansaldo to install and commission the RTU. ™ For instance, in December 2007,
the Clatmant sought and oblained a sile survey repori [rom ABB regarding the siatus and
condition of various ABB svsiems on the Barge, including the original RTU that ABB had
installed on the Barge when it was first delivered to Ghana.™ The Respondent rejecis the
Claimant’s asser{ion that it wus merely apprising itself of the necessary commissioning work o
be done on the RTU so that it could divide the work between itself and the Respondent. The
Respondent asserts that the Claimaat “never forwarded any of the proposalg to the Government.
Instead, what the evidence shows that after ProEnergy sohicited these proposaly, it sought to
comsmence the installation of the RTU through Taurus.”™

The Respondent further challenges the Claimant’s reliance on Ghana's National Electricity

Code, which the Respondent notes was not adopted until October 2009 — well after the events at

Claimant’s Post-Hearing Submission, paras, 79-80,
Claimant’s Post-Hearing Submission, paras, 81-82,
Statement of Defense, para. 102.

Statement of Defense, para. 103; Exhibit R-30: “Email from Phillip Elders to Curly Bacs, Re: DCS for
Power Barge in Africa”, dated 27 April 2008.

Statemen: of Defense, para. 103; Exhibit R-28: “ABB, Swrvey Intervent System Offshore GTPP in
Ghana”; Statemnent of Claim, para. 49: the Barge was first brought to Ghana from Italy on 13 October
2002, where it remained on Ghana's naval base in Sekondi untii it was dragged to Effasu on 7 March
2003,

Rejoinder, para. 88.
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issue in this arbitration.”™ The Respondent further submits that, at the time the Code was
adopted, it “made clear that it was not intended to alter pre-existing contractual obligations, and
did not prevent the Government from imposing a requirement upon a Orid Participant, Asset
Owner or Wholesale Supplier, such as Balkan, to install and commission an RTU af a power

plant as a condition to becoming a Grid Participant, Asset Gwner or Whoelesale Supplier,™*

3. Undisputed Facts Regarding Commissioning of the RTU after 24 October
2008

fas]
—
[¥S)

On 24 Gcetober 2008, the Parties entered inte an asgreemen! whereby the Claimant would

ol : -y 287
conunission and pay for the RTU.

214, On 8 November 2008, the Claimant drafted and sent bid guidelines to ABB for the RTU
commissioning.”™ Therein, the Claimant only listed BEL personnel as “avthorized to participate
in communication between it and ARB regarding the RTU commission.™ After some apparent
delay on the part of ABB,”" the Claimant directed ABB on 10 February 2009 (o redraft its
proposal to commission the RTU / MicroSCADA 1o meet certain specifications.”’ The resulting

proposal from ABB in response to the Claimant’s bid guidelines identifies BEL as the

285

Statement of Defense, para. 111, fo. 24; Exhibit B-72: “Excerpts from the Repubfic of Ghana's MNational
Flectricity Grid Code.”

286 Statement of Defense, para. f11, . 24; Exhibit R-72 (also C-46) “Excerpts from the Republic of
Ghana’s National Electricity Grid Code™, at para. 4.18; Witness Statement of Vivienne Gadzekpo, para
28; Respondent’s Post-Hearing Submission, paras 140-143,

' Rejoinder, para. 98; Reply, para. 39; Exhibit C-54; Suppiemental Witness Statement of Robert
MacDonald, para. 48: “MacDonald way advised by Mr. Elders that he would meet with Joseph Wiafe at
GRIDCo to obtain an agreement with respect to RTU commissioning” (see Exhibit C-54, Attachiments
61-63),

288

Rejoinder, para. 98; Reply, para. 59; Exhibit C-54: Supplemental Wimess Statement of Robert
MacDonald, para. 49,

e Rejoinder, para. 98; Exhibit C-54, Attachment 84: “November 8, 2008 Bid Guidelines with attachments.”
290

Rejoinder, para. 98: “Tronically, the record shows that Balkan then experienced the same frustration and
delay that caused ProEnergy to switch the commissioning of the RTU from ABE to Taurus the previous
June. (See C-54, Anachment 72{: February [0, 2009 Robert MacDonald email to Moeller]”; Reply,
_ para, 62: “After his review, MacDonald immediately reached out directly to Mr. Moeller of ABB by
';:;;ﬁ?j email dated 10 February 2009 in which he pointed out that the BE[L} bid guidelines issued to [ABB]
o were not complied with”; see also Reply, para. 63.

1 Statement of Defense, para. 110; Exhibit R-36: “Email from Robert MacDonald to Christian Moelier, Re:
Technical Review of Osagyefo Barge RTU/SCADA”, dated 10 February 2009
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“Customer”, ™ and bears the same tender number as ABB’s proposal of May 2008 to the
Ciaimant.**

In April 2000, ABB sent the Claimant a revised proposal with the delivery schedule for the
RTU at 15 weeks from the time of order, plus a further 30 days for installation and

et 294
COMIMSII0mng.

w.  Disputed Facts Regarding Commissioning of the RTU after 24 October 2008

The Claimant’s Posifion

216,

The Claimant contends that, by Gotober 2008, #t became concerned that the Respondent “was
attempting to "offload’ s obligations and responsibilities with respect to commissioning of the
SCADA system amd the RTU Micro/SCADA” based upon the correspondence between the
VEA, ABB, Forclum and Norlec {the Respondent’s {sontrac[ors).295 The Claimant states that
“BE[L] volunteered to help with the costs of commissioning and to assist in defining an
appropriate bid proposal v concert with their efforls o obtain the work through their
contraciors Forclum, Norlec and ARR."7® However. the C}éi mant maintaing that it never agreed
that commissioning the RTU was within its scope of work.™ Moreover, it contends that “al} of
the preliminary comrespondence and commumnications with respect to the proposals were
generated vis-i-vis communications between Isaac [Nyantakyl of the VRA] and representatives
of Norleci,] Forclum and ABB{,] and not BE{LL™ Specifically, the Claimant makes reference

to a lelter sent by Mr, Nyantaki to Ansakdo to enquive whether Ghana could “grid energise the

192

)

205

296

297

9%

Rejoinder, para. 69; Exhibit C-54, Attachment 76: “February 25, 2009 ABB Retrofit Plan Technical
Description.”

Regjoinder, para. 997 Exhibit R-29: “ABB, S/S5 Barge — Effasu 161 kY (Ghana}. Retrofit plan for
Protection and Control System, Technical Description”, dated 2% May 2008,

Statement of Defense, para. 111; Exhibit R-67: “ABB, 5/5 Barge — Effasu 161 kV (Ghana) Retrofit of
RTU and SCADA Control System™; Exhibit R-67A: “ABB, 5/8 Barge — Effasu 161 kV {Ghana), Retrofit
plan for RTU and SCADA Contro] System, Technical Description™.

Reply, para. 64; Exhibit C-58: Supplemental Witness Statement of Phillip Elders, para. 29.

Reply, para. 66 (without emphasis in the original); Exhibit C-58: Supplemental Witness Statement of
Phillip Elders, para. 31.

Reply, para. 67; Exhibit C-58; Supplemental Witness Statement of Phillip Elders, para. 32; see also
Exhibit C-54, Artachments 44-60.

Reply, para. 67 {without emphasis in the original); Exhibit C-38: Supplemental Witness Statement of
Phillip Eiders, para. 32.
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Power Station without the RTU and Scada bedng commissioned as [they] [had] difficuity getting

1299

[y
g"% that done spon.

The Respondent’s Position

i 217, According to the Respondent, the Claimant “presents no evidence to the Tribunal that it ever
completed the commissioning of the RTU with ABB or, if it did, when.”*™ The Respondent
asserts that, since 24 Getober 2008, the Claimant never nofified it that the RTU was installed or

. . P . 301
asked to be connected o the National Grid so as to complete the commussjoning process.

(b Is the RTU/ MicrosCADA Necessary for the Claimant to Connect to the
National Grid and Complete the Commissioning Process?

]
o0

Regardless of who had responsibility for the commissioning of the RTU / MicroSCADA, the
Parties also disagree as (¢ whether such a system was technically required to complete the

COMMISSI0NING Process.

i The Claimant’s Position

219, According to the Claimant, the RTU “is critical to the communscations and [relay] protection
systems designed by the manufactures™ and “must be commissioned before the elecirical grid
can be energized and back feed to the {Blarge. ™ The Claimant asserts that the Respondent
failed to install the RTU and that, without it, the main control center lies 250 km from the

B3
Barge.

220. 1Inits Reply the Claimant, while conceding that (by incorporating Mr. Elder’s witness stalement

into its Statement of Claim) it had incorrectly referred to the RTU / MicroScada as part of the

relay protection device, rather than a systems control device, nevertheless asserts that Mr. Elders

“correctly noted that the RTU Micro/SCADA systerm was pari of the overall coordination and

200

Claimant’s Post-Hearing Submission, para. 85, referring to Exhibit C-38: Witness Statement of Phillip
Flders, para. 155,

™ Rejoinder, para. 100.

o Rejoinder, para. 100; Respondent’s Post-Hearing Submission, para. 154,

e Statement of Claim, para. 115; Exhibit C-38: Winess Statement of Phillip Elders, para. 82; see also
Reply, para. 68, where the Claimant states that the most important part of the 24 Ociober Agreement with
respect to the RTU/MicroSCADA “was BE[LY s firm position that in order to attain grid connectivity,
first the RTU Micro/SCADA system on the [Blarge had to be commissiocned.”

303

Statement of Claim, para. 115; Exhibit €-38: Witness Statement of Phillip Elders, para. 82.
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communication system that supports grid connectivity for the barge to the [National Grid]™

maintained by GRIDCo and VRA” 5 However, the Claimant then contends that “the
Government {ails entirely to note the importance and significance of these systems [referring to
the RTU / MicroSCADA] for relay protection.™ The Claimant argues that the Respondent
mischaracterizes the equipment on the Barge in its submissions and, in particular, “failfs] to
acknowledge that the RTU/MicroSCADA Is an integral component of the overall operations of
the [Blarge as it relates to its connection 1o the {National Gridl" and that it must be coordinated
with telecommunications and relay protection in order to identify the scope associated with the

. . v 308
shared milestone™.

i The Respondent’s Position

The Respondent contends that the Claimant “makes a number of misstatements abowt the

function of the RTU and unrelated work on the grid”. ™"

While the Respondent acknowiedges that “it would be preferable to have the RTU in place for

19 The Respondent asserts that the Claimant

the comumissioning, it states that it is not essential.’
could have connecled to the National Grid and operated the 161 kV GIS switchgear on the

Barge from the local control cubicles on the Substation.™’

According 10 the Respondent, the RTU aliows the Power Station operator {the Claimant) to
remately monitor and control the 161 kV electrical system on the Barge and 1o remotely control

its 1061 KV circait breakers from the main control room on the Barge;m For the RTU o do iis

304

303

o
[}

Specifically, the Ghana National Interconnected Transmission System or “G-NITS”.

Reply, para. 30, referring to Exhibit C-38: Witness Statement of Phillip Elders, para. 170; Statement of
Claim, para. 193; In its Reply, paras. 30-31, the Claimant emphasizes that it relies primarily on the
Exhibit C-54, the Supplemental Witness Statement of Robert MacDonald, with respect to the appropriate
definition and function of the RTU/MicroSCADA. The Claimant cut-and-pastes Robert MacDonald's
explanation of the RTU into its Reply, paras. 71.73.

Reply, para. 70; Exhibit C-34: Supplemental Witness Statement of Robert MacDonald, para. 54
Again, the Claimant refers to the National Grid as the “NITS™.

Reply, para. 69,

Statement of Defense, para. 112,

Rejoinder, para. 105.

Rejoinder, para. 105; Expert Report of Parsons Brinckerboff, para. 5.34; Rejoinder Witness Statement of
Eric Asare, para. 8; see also R-84: “Email from Scoit Kinney to Vincent Jones, Re:”, dated 7 September
2008, wherein, according to Respondent, “Taurus made this very point to ProEnergy”.

Rejoinder, para. 102; Expert Report of Parsons Brinckethoff, paras. 5.29-530; Rejoiader Witness
Statement of Eric Asare, paza. 6.
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job, a functioning 161 kV electrical systein must be in place; otherwise, “there is no electrical
system for Balkan to remoiely operate from the Main Control Room on the Barge and no
information regarding the electrical system to be sent (o [the GRIDCo Control Centre iuj

« 313
Tema™.*?

224. The Respondeni reiterates its assertion thatl the Clatmnant was still performing work on the

161 kV elecirical system when the Essiama Transmission Ling was energised on 8 August 2008,
as well as when the Blubo Transmission Line was energised on 13 November 2008, "
Agcording to the Respondent, “untif the 161 kV elecirical system on the Barge was operational,
there was no function for the RTU (o perform™:™ thus, prior 1o October 2008, commissioning
the RTU was a “non-issue” for all practical purposes.m Moreover, If, after October 2008 {the
Effective Date of the PPA), the Claimant had completed its commussioning of the 161 k¥
electrical system, the Respondent submits that the Claimant could then have conmected the
Barge to the National Grid to complete the commissioning, irrespective of whether or not the

7

RTU was in place.””

5, The Extent of the Claimant’s Progress in Reaching the Final Testing and
Comrmissioning Milestone at the End of 2088

(a} Undisputed Facts

225, On 28 July 2008, the Respondent wrote to the Claimant to confirm that the Essiama
Transmission Line was ready to be energised.”’® The Respondent requested that its “nominated
representatives witness and sign off all the commissioning tests of the 161 kV equipment and
protection relays,” or “[ijn the event that the commissioning tests had already been done ... that
[the Claimant] forward the test results for [the Respondent’s] review.”" The Claimant did not

respond to the Respondent’s request for the 161 KV commissioning tests.

i Rejoinder, para. 103; Expert Report of Parsons Brinckerhoff, para. 5.31; Rejoinder Witness Statement of
! Eric Asare, para. 6; see also Exhibit R-84: “Email from Scott Kinney to Vincent Jones, Re”, wherein
% Respondent states “[t]his same point was made by Taorus to ProEnergy in September 2008

M Rejoinder, para. 104.

i Rejoinder, para, 104,

¥18 Rejoinder, para. 106 ; Respondent’s Post-Hearing Submission, para. 138.
[ ar7

Rejoinder, para. 103,
e Rejoinder, para. 62; Exhibit R-53,
M7 Rejoinder, para. 62; Exhibit R-53.
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In October 2008, the Claimant informed the Respondent that the Power Station would be ready
for Final Testing and Commissioning as of 28 October 2008 and ready to start generating power
on 1 November 2008.%° The Claimant informed the Respondent that all that remained to be
done was to connect the Transmission Line from the National Grid to the Power Station in order

to (a) run final tests of all systerns prior o commissioning, and (b) off-take power from the

On 21 November 2008, the Respondent conducted a site visit to the Barge.™

i appears that work on the 161 KV electrical system on the Barge continged through June

The following are Balkan US’s allegations against ProEnergy in the ProBaergy Litigation with

respeci to certain failures to perform under the terms of the contract, as excerpted in the

(i} Develop a Commissioning Plan "for start-up and commissioning of the project.”
(ii}  Review and implement a Project Safety Plan.

(ii1y  Develop Systern Start-Up Boundaries for operating tests and system by system

(v} Develop Component Test Standards for the “mechanical, electronic and I1&C system
componehts instatled at the Project.”

(v} Develop System Commissioning Procedures for each plant system.
(vi}  Develop System Turnover Packages,

{vii} Perform an Operability/Commission Review o determine potential safety issues,
system maintainability and operability of plant systems and controls.

{viii} Support plan testing on Unit | of the generator.

{ixy  Demonstrate that power cables had been properly tested,

{(x}  Democnstrate the “loop checks from the DCS to the electrical breakers.”
{x1) Commission the DTS system or get it to perform properly.

{xii) Commission Turbine Unit 1 switchgear and other electrical equipment.

(xiti) Commission the turn-off breaker for Turbine Unit 1.

Statement of Defense, para. 38; Exhibit C-38, Attachment [21: *BE[L] letter re: Power”, Attachment

Swatement of Defense, para. 38; Exhibit C-38, Attachment 122 “BE[L] letter to MOE", Auachment 123:
“BE{L] Progress report and Inspection letter”, Attachment 124: *“BE[L] letter to MOE subimitting

226.
Barge onto the National Grid.™’
227.
228.
2006,
229,
: 374
Statement of Defense:
commissioning/ start-up,
Jatk
124; “BEIL) letter to MOE suhmitting invoice™,
321
nveice”,
. Statement of Defease, para. 53.
= Rejoinder, para. 64.
324

Statement of Defense, para. 44,
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(xiv)  Commission Turbine Unit 2.

{xv) Pollow commissioning procedures for the turbines,

{xvi} Commission the vibration system for both Turbine Units { and 2,

{xvii} Engineer numerous systems in compliance with indusiry standards,

(xvid) Complete turn-over commissioning packages for over 60% of the systems.
(xix) Properly comnission the voltage switchgear.

{xx) Replace fire dampers for the turbine compartments that had been removed.

(xxi) Produce elecirical drawings that would reflect wiring changes on the Barge and at
the site in general,

{xxil} Properiy commission the supply fuel fine for Turbine 1.
(xxiii) Properly wire switches in the control room.
(xxivy Properly supervise and manage the work of subcontraciors.
{xxv) Properly control the liquid fuel levels in the combustion chamber resulting in turbine
damage
230. In the coniext of the ProEnergy Litigation, a variety of e-mail exchanges, the existence or

authenticity of which are not disputed belween the Parties, were uncovered. These exchanges

took place in 2008 between representatives of BEL and ProEnergy. They ase restated in the

following as quoted by the Respondent: ™

(i) E-mail exchange of February 1, 2008 between 1.D. Robinson (the on-site ProEnergy
Project Manager) and Phil Elders of Balkan regarding Balkan's failure 1o procure materials
on time and ProEnergy’s faiture to comsnission the Barge within 90 working days.™’

J.D. Robinson:

I"ve gttached the material tracking source document; we have spent a lot of time getting this
document updated; how long do we walt for the Acera office o respond before we out
soures 10 Bob? You keep pushing for JOMAROS [the Completion Date upder the PPAYL we
have to have 100% procurement support o meet any schedule or deadline, . . .

To which Elders responds:

Don't give me these weak excuses for not making March 10. Excuses, excuses, . . . first it
was hotel, then food, then mosquitos, then snakes, and on and on. You need o overcome
the poor performance of Pro Energy’s promises and start and get the job done.

fet’s find a reason why and how you and your team can meet a milestone. .. .

Stay focussed and get the job done. There hag been way oo much talk and emails and
words. It's way past ttme to do something significant. Otherwise, your just an average Joe
marking time and blaming life on other peopie.

Statement of Defense, para. 43; Exhibit R-4: "Plaintiff’s First Amended Petition, Balkan Energy Co, v.
ProEnergy Servs. Int'l, Ine., et al, No. 09-01944" para. 5.17; Exhibit R-10: “ProEnergy Services,
Proposal Presented 1o Balkan Energy Company for Start-up & Commissioning Effasu Power Barge”, at
4 4.9,

L7 36 The Respondent’s parenthetical references have been replaced by footnotes in order to include the

description of the exhibit provided by Respondent.

Statement of Defense, pura. 454}, citing Exhibit R-11: “E-mail exchange between J.D, Robinson and Phil
Flders, Re: Site Urgent Material Reguest: Must Have From the USA” (Errors in the originaf).
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To whichk Robinson replies:

Pro Energy Services has not performed poorly at any level on the Osagyefo Power Barge
Project; on the contrary; if you'll take note of the attached documents; you can clearly see
who has performed poorly and # is certainly not Pro Energy Services. A successful project
is only sncecesstul if all participants have the same common goal; a successful project needs
an accurate and responsive material supply chain, especially in a third world country: and
lase but certainly not least, 2 project like this one needs proper and responsive funding when
requested. You have not fulfilied any of the project requirements. . ..

(i) Another example from April 2008 discussing procurement problems and project
deiays:m

1.0, Robinson:

1 have tried for several months to reiterate the critical nature of a stream Hned supply chain
to tacilitate our schedule of first firing Unit 1; to date, our supply chain, our purchase order
request to receipt of purchase order, our wire transfer request to positive confirmation of
receipt of wire to specific vendor is sub standard and continues to impact the project. One
example; Ansaldo has not been paid the Buro 37,500.00 that was sent in to Balkan on
27Feb(8 . ..

{(i1}) On August 10, 2008, another in a series of these e-mails between the onsite Prolnergy

Manager and Elders regarding Balkan’s slow payment of invoices and their impact on the
339

schedufe:”

1.D. REobinson:

Yes, I'm back: please explain what your message means, does it mean that I will receive
the PO on Monday or will it be like all of the other PO’s and payments that are made out of
the Balkan office in Ghana. I have been trving to get Sud Chemie paid for over five weeks;
I have been trying to get Alpha Standard paid for over five weeks and there are other simple
examples. This is Project Execution and it is not being performed at any level of normality
for this type of project.

To which Elders responds:

Stop your crap! T am tired of secing these crappy emails. I have a long long long list of crap
I could publicize on Pro Energy total faiture and incompetence and vou know what 1 mean.
Especiaily having the premix and diffusion piping wrongly piped for more than a month
while you and others tried futilly te make that crap work. . . now that is total incompetence
that has cost us untold amoevnts of money.

So cool your heals [sic] and get this thing started and stop the blasting on emails >

{(iv) And on October 1 and Septernber 25, 2008, respectively, Vincent jones who was
working on site at the time, wrote:*"

' 3 Statement of Defense, para. 45(i1), citing Exhibit R-12: “Email chain between Phil Elders and
1D, Robinson, Re: First Fire Requisitions” (Errors in the original}.
9 Statement of Defense, para, 45(iii), citing Exhibit R-13: “E-mail chain between Phil Elders and
LD, Robinson, Re: ProBnergy Services Vilbro-Meter, Inc, Proposal #2008022125" (Hrrors in the
original}.
130

Statement of Defense, para. 45(1ii), fn. 15, Respondent asserts that “Balkan’s failure to pay the invoices of
thifd-parsy vendors is a constant refrain of ProEnergy and others”, citing Exhibit R-79 *Various e-mails”
{Errors in the original).
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The saga here continues:

After changing out fuel suppHes we had to rerun the return line as well. Attempted to fire
the umit 3 times, 3 trips].] After tripping we had serious fire inside of the turbine +/- 900
deg C. Tomorrow Phil's motley crew is going to start the stripdown on the BSDG (god help
them).

I continue to advise the client regarding my concerns and he continwously ignores my
advise. Today I have strongly advised against the stripping of the BSDG and have also
advised that Balkan Need a Combustion Engineer on site as scon ag possible.

ol o

We also require Saft back on site. You know the situation here “Balkan Policy, ... rigit™. 1
have repeatedly mentioned this to Elders, to date nothing has happeaned. Tim paid a visit o
Ansaldo, guess what. They want cash on the table before they will entertain any further
discussions regarding the barge.

{vy B-maif of May 21, 2008 from J.D. Robingon:™

About two months ago. while Phil Elders was at site, one of our wansfer switches blew up
and caught fire: root cause analysis revealed that Joose conmections were the cause and Phil
Elders was involved in this process as he tries ..., with every body while he is on site. Louis
and Phil got into o huge argument of this fact; the wires were loose as T checked them
myself. The 1ssue went away; last week, we were changimg these same cables to replace the
wiring t ensure we have reliability: well, here’s where the story really beging, when they
installed the new transfer switch for the one that hlew up, they wired completely wrong;
this was fine as they wired the two inputs and the one outpul wrong so, all woerked fine.
When they rewired it the second time, they wired one of the inputs per the diagram and left
the other inpant and output wired wrong. So, when they energized the switch, i applied 400
VAC between neutral and Phase A; you cannot imagine the damage that ceourred in less
than 3 seconds; every laptop power supply, every printer, seven televisions and &l kinds of
various electrical and electronic equipment blew up,

(vi) Reflecting ProBnergy’s frustration with getting the Turbines up to first fire and the lack
of adeguate documentation to achieve Full Speed No Load, Robinson wrote the
manufacturer, Ansaldo, on June 11, 2008

T have been assured by persons in Haly and in Ghana that the gas turbines on this barge
were fire and brought to FSNL. Having lived with this machine for the last six months of
my life and having personally inspected every single component on the barge including the
combustion chambers and fuel nozzles of the turbines, [ fully believe, based on my
experience, that these machines have never been fired or if they were, it was for less than
10 seconds, SMOXE OUT OF THE STACK! My position is also supported by the tack of
Tunctional logic for critical areas of the barge; one in particular is the LF Injection Skid
Bypass Control Valves. Carlo, you are somewhat aware of some of the issues that we have
encountered; the software and wiring were setup for LVDT and yet we have 4 to 20 madc
transducers; the st goesenand on . | ..

331

Statement of Defense, para. 45(1v), citing Exhibit R-14: “Bmail from Vincent Jones to Jeff Canon, Re;
Barge update”; Exhibit R-15: “Email from Vincent Jones to J.D. Robinson, Re: PO 102034” {Errors in

the original).

Statement of Defense, para. 45(v), citing Exhibit R-16: “Email from J.D. Robinson to Skeeter

Warakomski, Re: Let’s Talk” (Errors in the original),

333

Statement of Defense, para. 45(vi}, citing Exhibit R-17: “Email chain between J.D. Robinson and

Ansaldo Employees, Re: Config, IMMHSO03” (Errors in the original).
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I would really appreciate some immediate feedback on my problem as I'm taking a lot of
crap from this client about the lack of information flow between site and Ansaldo and at

this point in time, I cannot defend mvself. T need to talk with the GURU about how this §
machines js supposed to work during a start cycle and I nced documents clearly define ;
startup and FSNL Seguence.

(vii) Then, on June 16, 2008, ProEnergy wrote the following progress report regarding its

attempt to first fire Unit 1.

We managed to manually first fire Unit | on Sarorday: ignition gas valves, ignitors and LF
Fuel injection control valves were manually manipuiated. The unit responded fairly well
with the exception of catching on fire as we has a lot of liguid fuel in the turbine that we
had rinsed with water but collected in various places inside and ouiside of the turbine; we
did not experience any damage as we have a trained fire fighting brigade. The DUS logic 13
simply not complete and | do not have 2 clue as to how Ansaldo fired this unit as they have
toid mwe; as I have stated before, T will testify that these units have never fired simply
because nothing works.

(viil) On Augast 10, 2008, ProEnergy wrote Ansaldo:™

Let me say this: with everything that we e finding. including speed pickups, flame
scanner failures, LF Fuel Injection problems, HSS Module preblems, TSA Modules
problems and so on and 8o or, I maintain my acconnt that this machine never fired.,

{ix) And on August 12, 2008, one of the subcontractors on the site, Scort Kinney from
Tavrus Power, wrote in part:™

Now I hear that [Phil Elders] is blaming ProEnergy for finding 2 problem that was hurting
the project. All we have been doing for the last six weeks is to find problems. Whether it is
corroded fittings, bad speed probes, failed HSS cards, everyday there are new problems, |
suppose Lhat Phil could blame every single problem on ProEnergy and why yvou don’t know
exactly what is wrong before it actually fails,

I also don’t appreciafe his using nyy name as any pait of blaming ProEnergy or anyone for
problems found on the Barge. The Barge is a wealth of problem and none of them were
created by ProEnergy.

As soon as & manager starts blaming his pecple for his problems he loses my respect. There
he is in the meeting begging us to get the machine running no matter what. And when we
find failed parts and obsolete equipinent he asks us to find ways to work around them. So
what if the pipes were backwards its just one of 2 hundred problems we have had 1o work
through.

(x) Finally, ProEnergy described the condition of the facility in its Daily Report of
September 27-October 3, 2008 — just days before Balkan now claims the Power Station was
ready for Final Testing and Commissioning:™’

73 Statement of Defense, para. 43{vi), citing Exhibit R-18: “Prolnergy Progress Report” {Errors in the
original): Respondent undicates at fn. 16 that “Balkan attached an incomplete unorganized set of progress
reports as C-36, Attachment 4: “MOE letter re Expression of Interest”.

3 Statement of Defense, para, 45(vi), citing Exhibit R-19: “Understanding reach biw BOE and GOG”
(Errors in the otiginal).

336

Statement of Defense, para. 45(ix), citing Exhibit R-20: “BE[L] letter to President Kufuor™ (Errors in the
original).
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¥ Complete DCS system shutdown during change over. PCV lost and fuel oil stop
valve controls lost. Stwtdown DSC and rehoot system. DCS normalized.

s

'_.'.":eg,:;%
7+ .

A=

Restart Unit 1, anit fripped at 1750RPM due to SFC/BSDG fatlure, A fire occurred
inside of the turbine, the fire self extinguished.

i

I have expressed my concerns to Balkan Energy regarding the continuous starting
and tripping of the unit, It would appear that we are starting to see degradation on
the equipment. I have advised Batkan Lnergy that Ansaldo persomnel need io be
mobilized to site us soon as possible fo assist in overcoming the current ghut of
problems that we are encountering. It is also advisable to mobilize a service
specialist from Paxman to inspect the BSDG.

v

oo o

Ungt | torping gear is deteriorating on a daily basis, today we are at 28RPM down
from 38RPM last night.

v

> Balkan third party diesel mechamics suspect an injector problem with the BSDGL

» 1 have again strongly advised Balkan Energy that a combustion engineer is required
on site,

(b Disputed Facts
i. The Clammant’s Position

231, The Claimant asserts that the Power Station was capable of generating power on 1 November
2008, subject only to final testing and commissioning on 28 October 2008, which it claims it
was ready for.™ However, the Claimant contends that it was unable to complete the
commissioning within ninety (90) days of the Effective Date (March 2008) due to the alleged

breaches of the PPA by the Respondent.”™

if. The Respondent’s Position

232. The Respondent maintains that the Power Station was not ready for final testing and

commissioning in October 2008 and. thus, was not ready {0 geserate power on 1 November

2008 m support of its assertions in this regard. the Respondent makes reference to Balkan

US5’s pleadings and testimony in the Probnergy Litigation and the e-mail exchanges between

7 Statement of Defease, pava. 45(x), citing Exhibit R-21: “ProEnergy Daily Report”™ (Fsrors in the original),

5 Bxhibit C-38, Attachments 121, 124,

9 Statement of Claim, paras, 332-336.

4 Statement of Defense, para. 23, Respondent’s Post-Hearing Submission, paras. 6165,
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representatives of BEL and ProEnergy, quoted above. The existence and authenticity of these

docuoments are not disputed by the Claimant.

Balkan US's Pleadings and Testimony in the ProEnergy Litigation

[
8]
0

34,

The Respondent avers that the Balkan US’s pleadings and testimony in the ProEnergy Litigation
show that “the Power Station could not have been ready for Fimal Testing and Commercial
Operation as of QOctober 28, 2008, regardiess of whether there was grid connectivity or not™.
Conseguently, the Respondent argues that the Claimant {ailed to commission the Power Station

in 2608,

The Respondent further asserts that, notwithstanding the Claimant’s claims in this arbitration
that Ghana is to blame for its inability to complete the commissioning within ninety (90) days of
the Effective Date (March 20608), “Balkan’s unwavering position in the ProEnergy Litigation,
some thrge years later, was just the opposite. that ProEnergy could, and should, have completed
the commissioning of the Power Station by March, 2008, pursuant to the terms of ils contrasct
with Balkan.”™* In support, the Respondent relies on the documents it obtained as a result of the
US District Court’s Orders dated 7 February and 6 June 2011, drawing attention to cerfain
contradictions between the Claimant's pleadings in this arbitration and the pesition it took in the
ProEnergy Li&igatiw.3 “* The Respondent emphasizes that, in the ProEnergy Litigation, Balkan
US “details ProEnergy’s fatlures at length,” failures which it argues “are wholly mconsistent
with the claim ... that it is entitled to [Tiolling [Flees from November 1. 2008 forward and that

3 244 In

the Barge was ready for Final Testing and Commissioning as of October 28, 2008
particular, according to Balkan US in the ProEnergy Litigation, the stationary rotor blades of
one of the two turbines essential for operation of the Power Station were damaged after

ProEnergy unsuccessfully tried “for the one hundred and second time” to start the generator.™®

341

343

Statement of Defense, para, 44,

Statement of Defense, para. 55; see Exlubit R-8; “Deposition of Gene B, Phillips, ProEnergy Services,
LLC v. Balkan Energy Co., No. 09-40267, at 45:21-46:24; Exhibit R-22: “Defendant’s Responses and
Objections to Plaintiff"s First Set of Interrogatories, Profnergy Servs, LLC v. Balkan Energy Co.,
No. 09-4426", at Ans. To Interrogatory 3, paras, 16-18, Ans, To Interrogatory 5; R-4: “Plamtiff’s First
Amended Petition, Balkan Energy Co. v. ProEnergy Servs. Inl’l, Inc., et al,, No. 09019447, at paras.
5.06-5.16, 5.18-5.19.

Exhibit R-2: “Order, Government of Ghana v. ProEnergy Servs., LLC., No. 11-8002, 2011 WL 2652755
(W.D. No. June 6, 2011)°, Exhibit R-3: “Order, Govermment of Ghana v. ProEnergy Servs., LLC.,
No. 11-9002 (W.[D. Mo. Feb. 7, 201 1)".

Statement of Defense, para. 40,

Statement of Defense, para. 42, fn. 12; Exhibit R-9: "Email from Lonnie Peters to Phillip Elders, Re: Fu
Unit 1 Pictures First Stage Blades”.
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Balkan US further argued that “{(lhese stationary blades will have to be replaced which means

that the entire turbine housing wiil have to be disassembled and the rotor pulled”, costing

approximately USD 4 million. ™

Docuwments Produced from the Profnergy Litigation

235. The Respondent contends that the documents produced from the Proknergy Litigation

demonslrate “a deteriorating relationship beiween Balkan and ProEnergy with each accusing the

: - . . 1 fa 347
other for the delays and fatlure to commission the Power Station on schedule™.

236, The Respondent further submits that, in addition to the problems with the Power Station and its

systems, both Messrs, Phillips and Elders testified in the Prolnergy Litigation that ProFnergy
site personnel were unqualified, il-equipped and incampetent to perform the commissioning of

the Barge.”™ Mr. Elders testified at his deposition, infer alia, that the ProEnergy workers “don’t

know what they're doing. We've got people showing up on this job site that ... have never even
worked for ProEnergy™ " With respect to the pipes leading from the fuel tanks, Mr. Elders

testified that “ProEnergy disassembled it, reassembled it wrong — we spend about six weeks ...

trying to start this barge with the fuel going through the wrong side” ™ According to Elders,
afier ProBEnergy left the job site in November 2008, Balkan had to go back and correct

: . 351
ProEnergy's work on mulitiple systems.

e Statement of Defense, para. 41; Exhibit R-4: “Plaintiftf’s First Amended Petiion, Balkan Energy Co. v.

FProEnergy Servs. Int'l Inc., et al.,, No. 09-01944" para. 5.17(1).

T Btatement of Defense, para. 45, . 14; Respondent submits that a “representative sample of these

documents is attached for the Tribunal’s review as exhibits”, but ax there were approximately 17,000
documents produced, “flleast Balkan claim that the Government has merely cherry-picked a few
documents ~ rather than a representative sample - the Government is prepared to provide the Tribunal
with the entire production should the Tribunal wish.”
i Statement of Defense, para. 46, see Exhibit R-7: “Deposition of Phillips David Elders, ProEnergy
Services, LLC v. Balken Energy Co., No. 09-40267, at 34:9-18; 36:14-37.2; 38:22.39:6; 44:13-45:4;
48:13-21, 127:3-132:21, 148:3-149:9. 159:18-160:13; 183:21-184:24; 189:23-190:11; see also R-8:
“Deposition of Gepe E. Phillips, ProEnergy Services, LLC v. Balkan Energy Co., No. 09-40267, at 37:12-
23; R-4: “Plaintiff’s First Amended Petition, Balkan Energy Co. v. ProEnergy Servs. Int'l, Inc. et al., No,
09-01944”, paras. 5.08-5,17.

Statement of Defense, para. 46, citing Exhibit R-7: “Deposition of Phillips David Elders, ProEnergy
Services, LLC v. Balkan Energy Co., No, 09-4026”7, at 45:22-46:5,

Statement of Defense. para. 48, citing Exhibit R-7: “Deposition of Phillips David Elders, Profnergy
Services, LLC v, Balkan Energy Co., No. 09-40267, at 148:25-149:4.

349

35 Statement of Defense, paras. 49, 51, citing Exhibit R-7: “Deposition of Phillips David Elders, ProEnergy

Services, LLC v. Balkan Energy Co.. No, 09-4026", at 184:8-24, 190:10-11.
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The Respondent also draws attention to Mr. Elders’ testimony that ProEnergy continually
represented to Balkan ihat they would and could complete this project on or before early March
2008, being the Completion Date under the PPA. When asked whether the commissioning was
“even close to being complete” at the time when ProEnergy left the work site in November

2008, Mr. Elders replied that it was not.””

According to the Respondent a site visit was conducted by the Respondent on November 21,
2008 and this “confirmed Elders’ testimony that commissioning of the Barge as of thai date was

20s 353

not even “close to being complete™.

EXCHANGES BETWEEN THE PARTIES AND COMMISSIONING WORK ON THE POWER
STATION COMPLETED BY THE CLAIMANT IN 2009

1. Undispuied Facts

As already mentioned above, the Claimant sent the Respondent an invoice for Tolling Fees on
25 November 2008.% In response, the Respondent wrote Lo the Claimant on 19 February 2009
to request that the Parlies meel 1o discuss the Tolling Fees and commissioning progress at the
Barge, which they did on 24 February 20097 At this meeting, the Respondent requested that
the Claimant withdraw its invoices and that i should propose an action plan lo operationalize

a5
the Barge.™ 6

On 25 February 2009, the Claimant wrote to the Respondent, again claiming entitlement to
Tolling Fees due to lack of grid connectivity, as well as proposing amendments to the PPA and

o 37
the commissioning process.”

On 6 April 2009, the Respondent, via an Inter-Ministerial Committee set up to review the PPA

. . .. . o, 388
and the commissioning process, conducted a site visit to the Project Site.™ Thereafter, the

354

355

56

357

A58

Statement of Defense, para, 52, citing Bxhibit R-7, at 179:25-180:4, 183:7-16.

Statement of Defense, para. 533; Exhibit R-50: “Progress Report Towards Operation of Osagyefo Power
Barge™; Witness Statement of Isaac . Manu, paras, 11-17,

Statement of Defense, para. 56; Exhibit C-38, Attachment 124: “BE[L} letter to MOE submitting
invoice”.

Statement of Defense, para. 56; Exhibit C-38, Astachment 202: “MOE letter requesting meeting”.
Statement of Defense, para. 56.

Statement of Defense, para. 57, BExhibit C-38, Attachment 127 “BE[L] letter to MOE re: 2/24/09
meeting”.

Statement of Claim, paras. 253, 259, Statement of Defense, para. 58, see also Agreed Chronology of
Events, at 2.
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Claimapt emphasizes that it received “no formal writfen reaction” (o its proposed amendments

to the PPA and the commissioning process of 25 February 2009

242. The Parties met on or around 12 July 2009*" 1o discuss the Inter-Ministerial Committee’s

findings from the site visit (the “Inter-Ministerial Committee Report”).” The Parties’

accounts of the substance of the meeting appear (o coincide. The discussion focused on the lack

of evidence adduced by the Claimant to support its contention that Turbine 1 had successfully

heen tested at FSNL, as well as on fuel supply issues.”™

243, On 7 Auguost 2009, the Respondent rejected the Claimant’s invoices and entitlement to Tolling

Fees.™ The same day, the Claimant sent the Respondent a notice of breach of the PPA and

informed that it would draw upon the Letter of Credit.”®

244, On 28 August 2009, the Respondent wrote to the Claimant, denying any breach of the PPA and
entitiernent on the part of the Claimant to draw down on the Letter of Credit,*™®
2 Dispuied Facts

{a} The Claimant’s Position

245 On 2 March 2009, the Claimant professes o have run a successful test of FSNL on Turbine 1,
and on Turbine 2 on 12 July 2009.%% The Claimant asserts that, on 9 1 aly 2009, Ansaldo
certified that the milestone of FSNIL had been reached, albeit “without elecirical grid
C{)nrlectiviiy”.3 7 In its Post-Hearing Submission, the Claimant further clarifies that it was never
able to complete full mechanical testing at FSNL due to the lack of grid connectivity, since, as

9 Staternent of Claim, para. 256.

30 There is a small (but immaterial) discrepancy in the Parties’ suhmissions in respect of this date:
According to the Agreed Chronology of Events the date is 12 July 2009; according o the Statement of
Claim, para. 201, it is 13 July 2009; according to the Statement of Defense, para. 39, it is 10 July 2009.

i Statement of Claim, paras. 259, 261; Statement of Defense, para. 59; see also Exhibit C-38, Atachment
104: “MOE letter requesting meeting”.

32 See Statement of Claim, paras. 264-265; Statement of Defense, para. 59,

e Statement of Claim, para. 269; see also Agreed Chronology of Events, at 2.

dod Statement of Claim, para. 275; see also Agreed Chronology of Events, at 3. The Letter of Credit is
discussed further below under Section IV.G of the Statement of Facts,

765 Statement of Claim, para. 276; see also Agreed Chronology of Events, at 3.

0o Statement of Claim, paras. 224, 258,

367

Statement of Claim, para. 260; Exhibit C-38, Attachrnent 157: “Ansaldo letter re; Full Speed No Load”.
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certified by Ansaldo, “you could not conduct the type of continuous commissioning activities

that mechanical lesting at FSNL entailed using the Black Start Generator on the Barge”

(b} The Respondent’s Position

The Respondent reiterates its claim that that grid conpectivity was available to BEL as early as
] g Y ¥
Tuly 2008.°% 1t also notes thai, according o the Respondent’s expert, Peter Pairhurst, it is
possible, and indeed appropriate, to run an FSNL without grid connectivity using the Black

“ The Respondent goes on to state that, even if the Claimant indeed achieved

Start Generator.”
FSNL for the Turhines, which Respondent disputes, it emphasizes that “running a twbine at
[ESNL] does not demonstrate that it is possible (o excile the generator to rated voltage or that
the generators themselves are in operating condition or able to generate voliage or that a myriad
of other mechanical and elecirical systems are operational.”™’ In this regard, the Respondent
contends that the Claimant’s “[{]abeiling {of FSNL] as a ‘milestone’. .. is a clever misnomer.” "
in particular, the Respondent draws support for its challenge of the Clabmant’s assertion that it
reached FSNL on the Turbines from the test results and letters from Ansaldo submitted by the
Claimuant, which the Respondent contends are “incomplete”, non-compliant with the
International Organization Tor Standardization’s testing standards (IS0 Testing Standards™)
for FSNL tests, “and were not approved or wilnessed by the Government pursuant to Clause 6.3

of the PPA."

With respect to the iesting of Turbine 1, the Respondent submits that Ansaldo’s 12 October
2009 “activity report”, which certified that Turbine | had achieved FSNL, was drafied “seven
months after the [FENL] test was performed in March 2009, and contains no conlemporaneous
testing data from the DCS”.”™ The Respondent also contends that this report does not outline
Ansaldo’s “performance standards against which to measure the test results”, “has no
corroboratory signatures by Ansaldo or Balkan, nor any information as to who at Ansaldo

conducted the test of his or her qualifications to do s0”; that “the terms and conditions of this

368

369

EEt

Claimant®s Post-Hearing Submission, para. 61,
Statement of Defense, para. 44, fn. 13,
Respondent’s Post-Hearing Submission, para, 134,
Statement of Defense, para. 61.

Statement of Defense, para. 62.

Statement of Defense, parva. 63, referring to Exhibit C-38, Anachment 193: “GT2 Full Speed No Load™,
Astachment 194: “GT1I Full Speed No Load”.

Staterment of Defense, para. 64.
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performance test were not determined by the [Plarties”; and that “the Government received no

advance notice of the test.””” The Respondent further emphasizes that this report notes that the

“Gas turbine trip[ped] after about 50 [seconds] at nominal speed”. ™ Furthermore, the

Respondent draws the Tribunal's attention to the Claimant’s factual assertion in the ProEnergy

it Litigation that the rotor biades of Turbine 1 were irveparably damaged by ProEnergy, and that

“Itihose blades, according to Balkan, had not been replaced at the time of this test.™"

248. The Respondent draws further support for its counter-assertion thai the Claimant did net
successfully test the Turbines at FSNL from the report by ABB dated 30 June 2009, wherein
ABB certified that Turbine 2 had successfully been tested at FSNL." The Respondent asserts
that this report shows that the Claimanz “had removed various inhibitors to prevent the turbing
from tripping so as to artificially reach [FSNL]” and that “various inhibitors in the [Turbinej 1
software were ‘blocked’, and that there were differences between the software for [Turbines] 1
and 2 (although they are the exact same twrbines and should have the same testing

1 378

standards). In this regard, the Respondent submits that the removal of the inhibitors

contravenes 180 Testing Standards. ™ Furthermore, the Respondent relies on excerpts of

“notable statements in the report”™™' in support of its assertion that the Claimant and “ABB were
able to reach [FSNL] only by disabling kev aspects of the logic software and removing various
inhibitors that would have tripped the [Turbine 21 and shut it down prior o its achieving

{FSNL}7™

249, Finally, the Respondent submits that the Claimant never tested the Turbines at FSNL, as was in
fact conceded by one of the Claimant’s witnesses,” The Respondent contends that what the

Claimant bhad achieved was “but a first step in the much longer process of other necessary

A5 Staterment of Defense, para, 64.
¥ Statement of Defense, para. 66.
i mn Statement of Defense, para. 66, referring to Exhibit R-4: “Plaintift"s First Amended Petition, Balkan
§ Energy Co. v, ProEnergy Servs, Int’l, Inc., et ak,, No, 09-01944”, para, 5.17(0).
% ¢ 8 Statement of Defense, para. £5.
i 79 Statement of Defense, para. 65,
; e Statement of Defense, para. 65, referring to Exhibit R-51: “ISO3977-8, “Gas turbines — Procurement ~
Part. 8: Inspection, testing, installation and commissioning™, § 6.3.11.
381 See Statement of Defense, para. 69.
g 2 Statement of Defense, para. 70: Respondent’s Post-Hearing Submission, para. 132.
g3

Hearing on the Merits Transcript, Day 4, 91:12-16, Respoendent’s Post-Hearing Subimission, para. 131
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activities to be undertaken.”** The Respondent finally submits that these activities were never

performed.”™

250, With respect to the functioning of other eritical systems on the Barge. the Respondent similarly
asserts that the Claimant provides no “documentation demonstrating that critical mechanical,

electrical, and safety systems were, or are today, compieted or successfully tested as per the

Operating Parameters set forth in the PPA”, including “the DCS System. the Fuel Handling
System, the Relay Protection System, the Water Cooling System, the Fire Protection System,
the Barge Cathode Protection System, and a whole host of other systems essential 10 the

operation of the Power Station.”™

ER THRE LETTER OF CREDIT
1. Undisputed Facts
{a&) Clause 11.7 of the PPA

251, The PPA defines “Letter of Credit”™ as “an wrevocable standby fetier of oredit provided to BE[L]

by [Ghana] as provided in Clause 11.7 and also in the form set forth in the Tenth Schedule.™’

Clause 11.7 of the PPA provides as follows:

In order fo provide BE[L} assurance of payments as will be required by its lenders, [Ghanal
shall an or before the Effective Date provide a Letter of Credit in an amount egual to the
sum of the Tolling Fees and fuel Cost payable over sixiy (60) days based on the then
cursent Contracted Capacity (subiect t0 adjustment ezch Contract Year to reflect the then
current Contracted Capacity) and assuming that the Power Station is operated at 123 MW
each day for such sixty {60} day period {as adjusted from time to time the “Letter of Credit
Amount”}, issued by a financial institution reasonably acceptable to BE{L], as security for
the timely payment of all sums due to BE[{L] bersunder from [Ghanal. {Ghanal covenants
and agrees to provide BE[L] no lgter than (30) days prior to the expiration of any existing
ietter of Credit a replacement Letter of Credit in an amount equal to the then current Letter
of Credit amount. BE[L] shall be entitled to draw upon any Letter of Credit without further
notice to [Ghauna| for any payment due to BE[L] from [Ghana] that is overdue for at least
fifteen (15) days. [Ghana] further covenants and agrees that upon the draw of funds by
BE[L] under any Letter of Credit provided hereunder, [Ghana] shall provide to BE{LL] an
additional letter of Credit equal to the amount drawn under any such Letter of Credit. In the
event that {Ghanal fails to arrange issnance and funding of any Letter of Credit required
hereunder within fifteen (15} days after the obligation to provide any such Letter of Credit
to BE[L] arises, such failure shall be deemed to be a flagrant disregard of its obligations
hereunder and BE[L] shall be entitled (following prior written notice to [Ghanal} w (i)

# Respondent’s Post-Hearing Submission, para. 135 referring to C-38, Attachment 157.
# Respondent’s Post-Hearing Submission, para. 135
Is6

Statement of Defense, para, 73,

7 {lause 1, Definition of Terms, PPA.
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suspend deliveries of electricity hereunder umtil [Ghana] has cured the breach of its
obligations under this Clause 11,7 and (il) draw down the outstanding balance of any Letter
of Credit previously provided to BE[L] by [Ghanal; provided that, so fong as [Ghanal is
current with ail paymenis due to BE[L] under this Agreement, BE[L.] shall not be entitled to
suspend deliveries of electricity or draw down further amounts under any Letier of Credit,
within sixty {60) days of the date the obligation to provide such Letier of Credit arises, or
(i) in the case of each replacement or additional Letter of Credit, within one hundred eighty
(180) days of the date the obligation to provide any such Letter of Credit arises, then the
provisions of Clause 17.1 shall apply. Subject to the laws of Ghana all psyments made by
[Ghana] shall be made free and clear of and without any deduction for or on sccount of any
set-off, counterclalm, tax or otherwise and zll such payments will be increased by the
[Government of Ghana] as reguired in section 11.2, above.

(hy Chronology of the Letters of Credit Tssued by the Respondent

252. On 24 August 2007, Stanbic Bank issued a Letter of Credit to the Claimant.”™ On 28 January

2009, the Respondent issued a new Letter of Credit.”™ On 23 January 2010, the Respondent
390

issued a renewed Letter of Credit,

2, Disputed Facts

() The Claimant’s Position™’

253. The gist of the Claimant’s factual assertions with respect to the Letter ol Credit are that the

Respondent: (1) delayed in previding the Claimant with a replacement Letter of Credit upon the

392

expiration of the first one issved by Stantic Bank on 24 August 20677 (i) did not respond 1o

the Claimant’s 15 December 2008 request to be informed of the stalus of the renewal process™
(albeit acknowledging that the Respondent issued a new Letter of Credit on 28 Fanuary 2009,
(ii1) did not formally approve the Claimant’s invoices, thereby “rendering it impossible (o
comply with the [Letter of Credit]'s documentary requirements of presenting the issuing bank
with an ‘undisputed bill signed by [Ghanal™;™ and (iv) did not provide another replacement

Letter of Credit by 26 December 2009 — the date by which the Claimant alleges the Respondent

e Statement of Claim, para. 290; see Agreed Chronology of Events, at 1.

3% Statement of Claim, para. 293; see Agreed Chronotogy of Events, at 2.

e Statement of Claim, para. 297; see Agreed Chronology of Events, at 3.

e In its Statement of Claim, para. 288, the Claimant indicates that “a detailed index and copies of all the
documents relating to BE[L] Ghana's Letter of Credit is attached to the Wimess Statement of R. Nes}
Crouch (C-37) as Attachments 2-15 and incorporated herein by reference” {emphasis in the original}.

92 Statement of Claim, para. 221; Claimant’s Post-Hearing Submission, para, 57.

3 Statement of Claim, para. 292,

W Statement of Claim, para. 293.

305

Statement of Claim, para. 295 (without emphasis in the original).
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“shouold have provided a yeplacement” — instead of merely issuing a renewed Letter of Credit on

23 January 2010.7%

The Claimant further states that it switched from Stanbic Bank to Zenith Bank, sometime in late
2007 or early 2008."7 According to the Claimant, the Respondent’s “failute to altow BE[L] to
draw upon the [Letter of Credit] ... caused severe problems between BE[L] and its current
lender, Zenith Bank,” including the freezing by the latter of BEL's accounts as of 19 Febroary
2010 due o the Letter of Credit issued by the Respondent on 23 January 2010 not being

compliant with the PPA ™

(b}  The Respondent’s Position

According to the Respondent, the essence of the Claimant’s “complaint appears o be that the
Government has refused to certify, under the terms of the {Letter of Credit], that Balkan is
entitled (o Tolling Fees".”” The Respondent contends that, as first drafied by it in 2007, the
PPA contained a requirement in clause 46(a} that the Respondent shall ceriify any entitlement
by the Clatmant 1o Tolling Fees.™ In support of its contention, the Respondent refers (o 2 letter
to the Ministry signed by Mr, Elders on 2% October 2007, which according (o the Respondent

441

shows that this condifion was accepted by the Claimant.™ The Respondent further asserts that

“[tjhis condition was contained in cach subsequent remewal” of the Letter of Credit. *”
According to the Respondent, it follows that since the Claimant is not entitled 1o Tolling Fees,
the Respondent “is not i breach of the [Letter of Credit] or the PPA by reason of its refusal to

provide a false cersification to the Stanbic Bank”.'”

396

98

399

40

402

401

Statement of Claim, para. 296,

Statement of Claim, para. 29,

Statement of Claim, para. 298; Claimant’s Post-Hearing Submission, para. 38,
Staterment of Defense, para. 139,

Statement of Defense, para. 139,

Statement of Defense, para. 139, citing Exhibits R-41: “Establishient of Leiter of Credit — Power
Purchase From Generation was Osagyefo Power Barge”, R-80: “Letter from Dr. M. Apiagyei Gyamfi to
Balkan Energy Company LLC, Re: Power Purchase Agreement Between Government of Ghana and
Balkan Energy Ghana L&d — Letters of Credit”, R-81: “Letter from Phillip Elders to Iy, M. Apiagyei
Gyamfi, Re: Power Purchase Agreement Between Government of Ghana and Balkan Energy Gh. Lud. ~
Letter of Credit”,

Statement of Defense, para. 139,

Statement of Defense, para. 139
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256, With reference to the Claimants aHegation that the replacement letters of credit were not
always issued 30 days prior to the expiry of the one previously issued, the Respondent further
submits that such claim must fail because (a) the PPA, in Clause 34.1 4.2, provides a 68-day
grace period in case of default; (b) any claim for breach was waived by the Clasmant when it
accepted the replacement Letters of Credit without objection; (¢) the Claimant suffered no
damage since it pever sought to draw upon a letter of credit when one was not in place; and (d)

the obligation to provide a leiter of credit is a contractual obligation under the PPA, which it

. . . .. 64
claims is void ab initie and therefore unenforceabie.’

H, EVENTS RELATED 7O THE ARREST OF MESSRS, TIMOTHY EVERHART AND WILLIAM
BERKENRILE AND TO THE SEIZURE OF THE DUS FROM THE PROJECT S1TE

1. Undisputed Facts

257, Mr. Timothy Hverhart — an employee at BEL -~ was arrested by Ghagalan authorities on

43
He wasg

9 January 2010 on suspicion that he was stealing the DCS from the Project Site.
subsequently released on 11 Janwary 2010.°" Mr. William Berkenbile ~ a mechanic for
Probinergy Services LLC (BEL’ s subcontractor} — was also arrested and the DCS was seized by
Ghanaian authorities “at about the same time "™

258, The circumstances of and reasons for the arrests and seizure are however subject to dispuie

between the Parties.

2 Diisputed Facis
(a) The Claimant’s Position™"

259 According to the Claimaat, My, Everhart was “stripped to his underwear, placed in jail and not
allowed to contact agtorneys or have contact with the American Embassy for in excess of

48 hours™ ™ The Claimant states that it reported these alleged violations to Ghana's Atiorney

104 Respondent’s Post-Hearing Submission, para 197,
;? oS Statement of Claim, paras. 302, 307.
i - W Statement of Defense, para. 302; Not disputed by the Respondent in its submissions; see also Agreed
/ Chronology of Events, at 3.
i w07 Statement of Defense, para. 305. Not disputed by the Respondent 1u s submissions, but not mentioned in
¢ the Agreed Chronelogy of Events.
; 408 The Timothy Everhart arrest is addressed by Claimant in its facts section at paras. 302-367 of its
) Statement of Claim and paras. 144-145 of its Reply.

409

Statement of Claim, para. 302,
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General, but that “[djespite almost two years of investigation ... Mr, Everhart still has not been
exonerated.” " The Claimant further asserts that a representative of the US Embassy in Ghana
made three unsuccessful attempis to visit Mr. Everhart while he was incarcerated, and even
“filed a formal protest letter with Ghana after which they were allowed access to see him,”*"
The Clamant also asserts that after he was released from fjail two days after his arrest,
Mr, Everhart was not permitied to travel and was investigated by the Ghanaian authorities for
theft of computer equipment on the Project Site.*'* The Claimant’s alleges that Mr. Everhari
was only arresied becasse the Claimant had decided to snsttite arbitration proceedings against
the Respondent.®” In support of this assertion, the Claimant relies on Mr. Adama’s cross-
examination, which in the Claimant’s view revealed that, ai the time be (Mr. Adama) went to
the site 1o arrest Mr. Everhart. he did not know who owned the alleged stolen items and that he

had no evidence that the items had been removed without the consent of relevant authorities of

4
Ghana?

260, With respect to the arrest of Mr. Berkenbile and seizure of the DCS on the Barge by the
Ghanaian authorities,’” the Claimant contends that these actions on the part of the Respondent
“were likewise baseless”, as the DCS was “either owned by or in the rightful possession of
BE[LT"*® From the Claimant's point of view, the seizure constitutes the torts of conversion and

trespass 10 chattels under Ghanaian law "

{b) The Respondent’s Position®"

261, The Respondent does noi expressly deny that the arrests and seizure of the DCS took place, but
offers several arguments why the Claimant’s claims for false arvest and conversion and trespass

should be dismissed, as described below under the Parties” Legal Arguments.,

Statement of Claim, para, 302.

W Staternent of Claim, para. 303.
2 Statement of Claim, para. 304.
e Claimant’s Post-Hearing Submussion, para. 95,
e Clalmani’s Post-Hearing Submission, para. 93; Hearing on the Merits Transeript, Day 6, 131:15-135:6,
43 Statement of Claim, para. 305.
___4"; Statement of Claim, paras. 304, 307,
-7 Claimant’s Post-Hearing Submission, para. 97,
g

The Timothy Everhart arrest is addressed by Respondent in its argument section, under the headings
“False Arrest” and “Conversion and Trespass”, at paras. 160-168 of its Statement of Defense, paras. 157-
158 of its Rejoinder, and para. 196 of its Post-Hearing Submission.
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i THE TRIBUNAL'S ASSESSMENT AND CONSIDERATION OF THE FACTS
1, The Negotiation of the PPA

262. The facts noted above concerning the negotiation of the PPA, as well as the Parties” positions in
that respect, shed an important light on the business BEL and the Government of Ghana
intended to undertake and the terms on which they agreed to operate. Despite the magsive

amount of documentation and the extensive pleadings submitted in this arbitration, it is

important not 1o lose sight of the essential commitments and undertakings of the parties during
the negoetiation of the PPA and the context m which these commitments and undertakings were

made.

263, The MOU signed by the Parties on 16 May 2007 clearly reflects what the Parties expected to

achieve by means of this understanding. While Ghana needed some mitigation of the acuie

power shortage that was affecting the country at the time, the Claimant was prepared to commit
itseff to make the Barge operational in a short period of time. To this end BEL proposed to
make the Barge operational within ninety days from the execution of the PPA, This proposal
outbid all other interested competitors for the project who had estimated longer periods to bring

the Barge into operation. The Government of Ghana accepted BEL’s proposal.

264, The proposals made by Mr. Biders were not based on theoretical considerations but followed 4
very specific technical study contained in the “Master Energy Plan and Report of Site Survey”,
sabmitted to the Ministry of Energy on 14 May 2007, which was followed on 24 May 2007 by a
detailed Technical and Commercial Proposal. The ninety-day undertaking for the refurbishment
and commissioning of the Barge is prominent in this proposal, as were a number of milestone

events later to be mcluded in the Third Schedule 1o the PPA.

265. It did not take long for the negotiations of the PPA to reach the crucial element of the fees that
would be puid for accomplishing this project. The Tribunal notes that on 14 June 2007 Mr.
Elders submitted to the Ministry of Energy a “Tariff Analysis Report”, to be followed shortly
thereafter by the Letter of Intent provided to him by the Ministry of Energy proposing a [ower

% tarifT rate for the Tolling Fees, At Mr. Elders request, on 21 June 2007, the Ministry of Energy
f provided him with a letter of intent which proposed a lower tariff rate for the Tolling Fees,

266. As from that point the negotiations were largely concerned with the guestion of Tolling Fees
evidencing the disagreement of the parties about this element and other technical aspects of the

; project. As has been noted, a meeting was held on 11 July 2007 between Messrs. Elders and
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Amo and Ghana’s President at the thme, Mr. John Agyekum Kufoor, seeking to unblock the
obstacles thal had impeded the progress of those negotiations. A further conversation was
apparently held between the President and Mr. Phillips which the Claimant asserts was key to
his decision to make the necessary investment for undertaking the project. Although there is no
record or other evidence of these conversations, except lor the witness statements of the
Claimant’s officials concerned, and there are no comments by the Respondent on these
conversations, the fact that the PPA and related agreements were signed on 27 JTuly 2007
indicate that the negotiations were in the end successful. The Effective Date of the PPA was

agreed as 31 Gctober 2007,

267. In the course of the negotiations on the PPA, BEL was registered as a locally incorporsted
company to comply with Ghana’s legal requirements. This fact, wgether with the legal opinions
issued by Ghana's Minister of Justice and Attorney General on 20 QOctober 2007, is at the heart

of the legal aspects of this dispute and as such will be examined further below.

268. While the Claimant suggests that the Respondent had hidden motives o delay the negotiations
and 1o impede their successtul conclusion, nothing in the faciual record of this case so confirms
or imphies. In the Respondent’s view such difficulties arose from the economic considerations
underlying the various proposals. The facts discussed lead the Tribunal to believe that the latter
was indeed the case. If there weze other motives, these have not been supported by the evidence

and are hence more a matter of specnlation than of established fact.

269. Despite the difficulties the negotiations faced, in the end the agreed PPA established two sets of
clearly defined obligations. For BEL it was to lease the Power Station from Ghana and have if
ready for commercial operation, with the capacity to deliver 125 MW to the National Grid,
within ninety days from the Effective Date of the PPA. A cost of USD 40 million was estimated
at the time for this undertaking, with the additional important commitment that BEL would bear
all costs of the commissioning. In addition, BEL would convert the Power Station into a
combined cycle power plant, at the estimated cost of USD 100 miliion,. Other stages of the
project cluded the addition of {wo more combined cycle barge mounted systems at an
estimated cost of USD 250 to 300 million, investment in infrastructure for the supply of natural

gas and BEL s commitment to provide all the required fuel 1o the Project and pay for its cost.

270. Ghana’s responsibilities were equally clearly established. It would ensuore that all necessary site
electricity was provided; would constroet, install and connect the transmission Jine and relay
protection equipment to connect the Power Station to the National Grid, with BEL providing for

adequate transmission cables to the point of interconnection with Ghana’s national electricity

PCA 117830 85




Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 104 of 264

ertd; and “take and pay” for all electricity generated by the Power Station during the torm of the

Agreement, Governmental approvals, administrative permits and other regulatory requirements

would be ensured by Ghana.

271, Animportant aspect of the PPA was the Parties’ commitment {o ensure mutual collaboration to

"@4?:5 achieve the objectives of the Agreement and the performance of their respective obligations. As
b .. . . . .
Sy an additional safeguard it was further provided that should BEL be unable to commence testing

of the Power Station as a result of Ghana’s failure to provide an adeguate transmission line and

interconnection facilities for the Power Station, Ghana would be obligated to commence paying

Tolling Fees to BEL in accordance with para. 11.9 of the PPA.

S
)
3

As is only too evident from the Parties” submissions in this case, the performance of each other

in respect of these reciprocal commitments and obligations has been disputed. While the

Claimant maintains that the reason why the project could not be completed on time was because

of Ghana's failure to provide for the necessary electricity and power lines and other elements of
non-performance, Ghana contends that all the assurances given by BEL in the course of the
negotiations turned to be untrue as the latier had neither the capability or the experience (0 do
the job. The Tribunal’s task is to find out, on the facts of the case, which party is right or wrong
in its contentions and attach the corresponding legal consequences, which will be addressed

further below.

2. The Facts Concerning the Power Station and the Barge

273, Of the facts noted there are two that stand out as crucial for the resolution of the dispute
between the Parties. The first concerns the point where the respeciive Pariles have the
responsibility for connecting the Barge to the national grid. It will be seen that the point where
the Claimant’s responsibility for the connection ends and that of the Respondent beging has

been the mafter of mmportant debate. The second gquestion concerns which Party has the

obligation to pay for the RTU, MicroSCADA system and the DSC, While they are localed on

the Barge, these systems are also important for the proper functioning of the equipment in the

Substation.

274, The Claimant costends that final commissioning capnot be achieved without the final
connection o the G-NITS as it is the essential source of power for the operation of the turbines

and the their testing. The Respondent, on the other hand, Is of the view that the 161 kV r

electrical system must be fully operational before the Power Station can be coanecied o the

Grid as it is the key element for allowing power to be exporied from the Barge and energy
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imported into i, as required. The allocation of the respective responsibilities will be examined

farther below.

3. The Facts Concerning the Commissioning Steps

The Parties also disagree on the steps that must be followed to achieve proper commissioning of
the Power Station. The four “milestones” identified by the Clamimant do not appear
objectionable. and this s also true of the more detailed enumeration set out in
Mr. Brinckerhoff's Expert Report and submitted by the Respondent. Both are descniptive of the
sequence of events that are necessary to finalize commissioning. However, in the view of the
Tribunal. what matters is not so much how many milestones have been achieved but the end
resulis that is to say whether the point has been reached at which the Power Station is generating
the required amount of electricity and, subject to interconnection, ready to deliver to the
Mational Grid. As has become evident from the facts discussed above the Power Station was not
ready o generate and deliver the required amount at the date established in the PPA, and it is

still not ready 1o do so, even though some of the required steps may have been achieved.

A related issue is whether the Parties were required to cooperate to achieve the final point of
commissioning, whatever that might have been, While the Claimant maintains that the standards
of conduct between owner and contractor to this end identified by Mr. Badger are inapplicable
in this case because BEL had no obligations in this respect and the Respondent had no right to
participate in the commissioning process, the Tribunal must recall that one of the essential
elements of the PPA, as noted above in respect of the negotiasion process, was the Parties’
commiliment to ensure mufual collaboration to achieve the objectives of the Agreement and the
performance of their respective obligations. That the Parties should work in iselation from each

other does not seem to be consistent with their commitments under the PPA.

The facts relating to the Turning Gear and First Fire of the Turbines as the preliminary
commissioning steps are not difficult to establish. It is not disputed that such steps were attained
in the course of 2008 although the precise daies are not entirely clear. But what matters is to
establish whether these steps led ultimately to the steps necessary to reach the required

operational capacity.

The answer to this question appears to be in the negative. The Respondent’s contention is that
First Fire was attained for a very short period of time, estimated in the seconds or minutes, and
that this was done by manipulating certain functions of the control systems that were essential

for a proper attainment of the steps to foliow, including the closeiy related stage of FSNIL. The
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Tribunal considers that the contention of the Respondent is convincing having regard to the
record of evidence chronicling the many difficulties that key pieces of equipment experienced.
The evidence available shows that critical systems such as the Turbines, DCS. fuel tanks,
161kV GIS switchgear, transformer and relay protection devices had all been alfected at cne
time or other by serious problems in their functioning. Given these shortcomings it is clear to
the Tribunal that it weuld not have been possible 1o attain the steps required in a technically

reliable manner, as will be discussed below.

4. The Facts on the Availability of Site Electricity

279, This is another aspect in respect of which the Parties have diametrically opposed views. The
main issues are whether site electricity, i.e. the required capacity that ought to be supplied, was
available, whether this was available at the appropriate time, and above all, whether in the end

the commissioning process was negatively impacied and made more costly.

280, The Tribunal notes that although the Claimant has made contradictory assertions in some
documents, submissions or depositions, with particular reference to Mr. Elders certification in
2007 that elecuricity had been supplied at the required voltage and frequency, there are also facts
that point to the difficulties the Claimant faced in this connection. The Tribupal finds the

Claimant’s assertion that the supply of electricily was intermittent and was cut off for periods of

hours and days, and its claim that generators had to be purchased to deal with this problem, to
be credible. It is a situation which is not swrprising in a rural setting and in remote viliages of g

developing country.

281. Whether the capacity suppiied was adequate is also disputed, but there can be no doubt that the
difficulties encountered had a negative effect on the commissioning process and indeed
increased #ts costs, It is difficult to establish for how long this effect lasted but it can be safely
noted that it did not extend beyond the point in time at which the generators became fully
operational. Thus, it can safely be assumed that the following steps in the commissioning

process could not have been impeded by this factor.

5, The Turbines Mechanical Testing at FSKL

282, The mechanical testing of the turbines at FSNL was not successful. The record is sufficiently
clear as to the problems that plagued the rehabilitation of the equipment and its operation. The
delivery of supplies was estimaied to take up to 30 months and the rehabilitation would 1ake

until 2011, the dates varying for each turbine. The costs of rehabilitating were aiso estimated to
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be significant. Among other factors compounding these difficulties was the guaestion whether
liguid fuel should be used for the power generation, and if so which kind and price, or whether

natural gas should be used instead,

The Tribunal must also note that in the circumstances the certification made in 2009 by Ansaldo
a8 to the tarbines having completed the FSNL milestone is unrealistic, particularly if taken
together with the Claimant’s complatnt that grid connectivity was not available. It must also be
noted that after the Claimant asserted that it had attained that milestone, it later conceded that it

had not atiained the milestone because of the alleged lack of gnd connectivity,

The Respondent, however, has argued that the ransmission line was only necessary to aitain the
later milestone of FSFL, and that testing at FSNL could have been achieved using the Black
Start Generator but that this could not be done because of the stale of disrepair of the turbines.
As this discussion is closely related 1o the issue of grid connectivity, this aspect of the dispute

will be examined next in the light of the facts.

§.  The Facts Concerning Grid Connectivity

The state of the connection and transmission lines to the Hssiama and Blubo substations has
been also much debated. Tt 1s not dispuled, however, that as at present the Elubo substation
cannot receive back-feed from the Barge. The Parties also disagree on whether the Hssiama
substation can take the full load from the Barge or whether the Elubo wransmission line must be

operational for this to happen.

The fact that these lines were not fully operational for the needs of the project at the time work
on the Power Station was supposed to be progressing, particularly becanse of the dense tree
overgrowth that interfered with the route of the lines, is well established. Photographic evidence
in the record is convincing to this effect. Notwithstanding maintepance work occastonally
carried out by the Respondent the problem appears o have endured. That the Issiama line was
energised in mid 2008 is also a well established fact, bul the guestion that remains is whether

this was enough for handling the output of the Barge, assuming that this was available,

It is important to note in this connection that, in accordance to the Respondent’s information,
the Essiama Transmission Line to Tower 3 was in fact energised on 8 August 2008, and there is
no reason to doubt the accuracy of this assertion. Whether this was enough to connect the Barge
to the National Grid, as stated by the Respondent, is open to some doubt, in part because the

capacity of the line was af the lmit of the Barge’s maximem output and in part because,
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according to the Claimant, there were some technical issues concerning the backfeeding of the

Flubo substation. The ability of the Elubo Transmission Line (o deliver the required power and

fo handle the Power Station outpul is also somewhat doubtful. The Claimant’s argument that
both substations should be coordinated in their operation is convincing as otherwise there would

have been no need for two transmission lines,

7. The Commissioning of the RTU/Micre Scada System

288, It is also a well established fact in the record that BEL, through ProEnergy acting as its
subcontractor, requested several proposals from other parties to commission the RTU system on
the Barge. From the exchanges with these other parties # appears that the work to be performed
did not involve merely repair or even upgrading of the system but that an entirely new system
would have 1o be installed with the corresponding cost. While in the “Grid Connection Frocess
Agreement”, concluded between the Claimant and the Respondent al & meeting held on [7 June
2008, the latter was to use its contacts to seek a proposal from ABB, it was nonetheless

established that BEL would be responsible for this commissioning.

289, As a matter of fact, the Grid Connection Process Agreement (R-52} concluded between the
Claimant and the YRA provided for the Claimant’s obligations as to the commissioning of the
RTLL These obligations were expressed as follows: "upon completion and review of the above
pre-energization check Hst, Balkan Energy will contract an Independent Third Party
Testing Company to perform a2 complete installation, engineering and commissioning
overview: this will include review of the VRA Aundit. Upon completion of the third party
inspection, Balkan BEaergy and the VRA must agree jointly in acceptance and connection of the
161 kV Transmussion Line to the Barge”. Although the drafting of these lerms was ool as clear
as would have been desired it is unonetheless reasonable to conclude that while the
commissioning of the RTU was the Claimant’s responsibility, this would be subject to an gudit
by the VRA and the process as a whole would then be further subject to the supervision of the
contracted thizd party. It must also be noted that the text of the Agreement does not refer to the

Respondent’s obligation to seek a proposal from ARB.

260. Beginning in October 2008 BEL came to the view that payment for the system was Ghana's
responsibﬂiiyﬂ and that pi‘iof discussions with third pariies. to undertake such work were only '
meant to appraise itself of the scope of the work so that the Claimani could appropriately
coordinate with the Respondent, In its view the Grid Connection Process Agreement had

provided for Respondent’s contractors Forch:m and Norlee for commissioning the new
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MicroSCADA system and that GridCo as the government operator of the National Grid was
under the law of Ghana under the obligation to ensure and consequently pay for this

COMINISsioning.

291. While the Grid Code promulgated in 2009 does contain this provision which imposes the
obligation on GridCo,, it must be noted that this happened two years after the conclusion of the
PPA, thus the terms of the Code are not dispositive of the issue under discussion. Bven so the
Clatmant asserts that prudent industry practice and prior law still placed this obligation on
Ghana at the time of the conclusion of the PPA, as reflected in the 2007 version of the Grid
Code and its copnection o the regulations passed in June 2008 drafied on the basis of that
version. The fact remains, however, that the Grid Code was formally promulgated much later
than the PPA and only became legally binding after the PPA has been concluded. It must also
be noted, as the Respondent points out, that the Grid Code expressly states that it was not
intended to alter pre-existing contractual obligations. Article 4.18 of the 2009 Grid Code in fact
provides: “The Grid Code shall apply to all such existing contracts insofar as the Gnid Code

does not impair the obligations arising from the existing contract.”

292, Stil more important than the legal considerations is the actual discussion that fook place
between BEL and the third parties that would perform the work concerning the RTU system.
The Respondent points out that the Claimant attempted to find a vendor for this work as soon as
it assumed controi of the Barge and never forwarded any of their proposals to the Respondent.
Even the guidelines provided to ABB for this commissioning, which as noted were requested by
intermediation of the Government, were drafled by the Claimant and, tellngly, provided that
only the Claimanl’s listed personnel would be awthorized to commumicate with the
subcontractor. Equally telling is the fact that ABB’s proposal identified BEL as the “Customer™.
The Clatmant asserts that this was only meant to facilitate the commissioning and that it
volunteered to help with the costs but it never agreed that this task was within its responsibility.
However, the fact remains that for all practical purposes it was the Claimant who appeared as

the entity responsible for this mandate to subcontraciors.

293. The facts thus point in the direction that it was the Claimant’s responsibility to pay for the é
commissioning of the system. Yet, as the Respondent has also noted, the Claimant has provided ;
no evidence that the work was completed or when, as it neither notified the Respondent that the
RTYU was installed and that connection 1o the National Grid was requested to complete the

commissioning.
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294, The Parties have also discussed the functions and requirements for the operation of the
RTUMicroSCADA system, particularly about its role in respect of the connection of the Power
Stasion to the National Grid. There can be no doubt about the fact that this system is necessary
for the appropriate operation of the connection to the National Grid as it would have been
otherwise fitile to inciunde it in the works (o be undertaken on the Barge and generally in the
Grid Code and its background documents, The issue, however, s how decisive this factor is in

ensuring that the commissioning of the Barge can be achieved. While the Claimant maintaing

that it is critical, the Respondent is of the view that it is preferable but not essential. The

Respondent asserts that, in any event what is essential is that the 161kV electrical system on the

Barge should be in place.

295, The Tribunal is convinced by the Claimant’s arguments that the RTU system is necessary for

the proper functioning of the interconnection to the National Grid and that the commissioning of
the Barge would have been more difficult to attain without it, It is equally convinced, however,
that, as noted by the Respondent, for any such functions to be properly handled the 161kV
eiectrical system must be available as otherwise it appears o be immaterial that the control
center would be on the Barge, close Lo it in the Substation or far away because there would have
been nothing to monitor o control. It must be kept in mind that the RTU/MicroSCADA systems
are moniloring and control devices for the connections to and from the Barge, the operation of
which requires in the instant case the elecirical output fo monitor and conirol. But such an
electrical system does not appear to have been completed and this would have in itself

prevented the connection to the National Grid frrespective of the fact that the RTU was in place.

286, The Claimant also states that even if the RTU is commissioned. interconnection cannct occur
unless “hoth sides exchange (coordinate) ail of their separvate 161 kV protective relay
settings”,*"? thus confirming that both the RTU and the 161 kV system are necessary to connect
to the National Grid. The technical details submitted as Attachment 6 to Mr. MacDonald’s
affidavit™ demonstrate that the RTU 2,000 MicroScada is the source of automation for the GIS,

which in turn is an essential element of the 161 kV electrical system. The same document also

i suggests that the RTU monitors ot only the GIS but the whole Substation.

e
4
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297. The Tribunal also recalls that although Ansaldo recommended not to use the Black Start

Generator for commissioning and insisted on the need for grid connectivity to this end, the

414 . . L
" Claimant’s Post-Hearing Submission, para. 86.

420 At pp. 15-16, and in particular p. 16 in fine. '
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validity of this opinfon can be seriously put in doubt as the facts examined above suggest that

the generator may well be capable of handling the commissioning tasks.

8. The Testing and Commissioning of the Barge at the End of 2088

298, In the course of the second half of 2008 it became noticeable that distrust had begun to
characterize the relations between the Parties about the work each was supposed o perform. In
July of that vear the Respondent had writien to BEL confirming that the Fssiama Transmission
Line was ready to be energised, while at the same time it requested the Claimant (o withess and
sign-off the commissioning iesis of the 161 kV equipment and protection relays that the
Claimanl was to make available for the final commissioning of the Barge and its connection to
the National Grid. As noted, po answer was received o these requests. For its part, the Claimant
informed the Respondent in October 2008 that the Power Station would be veady for Final
Testing and Commissioning at the end of that month and would be ready to start generating
power on 1 November 2008, This was to be followed by the connection of the Transmission
Line from the National Grid to the Power Station so as to lest all systerns on the Barge and
deliver power to the Natiopal Grid. As discussed above, it appears that the work on the 161 kV
electrical system bad not been completed at that time and in the Respondent’s view was never

completed.

299, Another major source of conflict was the bad relationship that had developed between BEL and
its subcontractor ProEnergy, which ended up in serious allegations being made by the former
against the latier in the litigation they were involved in before the US courts. The exchanges that
had taken place between these two entities in 2008 are very illuminating on the issue whether
the work on the Barge had been completed and was ready for final testing and commissioning.
They show that, in spite of the assurances given by Ansaldo and other persons that the turbines
had reached FSNL, ProEnergy believed that this had never happened, or if it had it was {or not
more than ten seconds, with multiple incidents of electrical and mechanical failures in the

process.

300, itis a fact that the Power Station was not ready to deliver energy on | November 2008. While
the Claimant asserts that comumissioning could not be completed op time because of the
Respondent’s breaches of the PPA, the fact remains that what BEL had announced i.e, that the
Barge was ready to deliver power on 1 November 2008 was not the case. Again on this matter

the allegations made in the US litigation, just as the testimony provided in those proceedings,
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show that in BEL's view ProEnergy was liable for repeated failures in the discharge of the work

entrusied o il

%,  The Facts Concerning the Parties” Negotiations of 2609

301, The discussion between the Parties continued into 2009 without any signs of improvement. The

Claimant had invoiced the Respondent for an amount of Talling Fees on 25 November 2008 and

@{.T;_'“.‘.:-—

s
Keis

a meeting was held on 24 February 2009 1o discuss this question and the commissioning at the
Barge. but it did not go beyond the Respondent requesting the Claimant fo withdraw the
invoices and proposing a new plan for the Barge. Nevertheless an Inter-Ministerial Commities
was set up to review the PPA and the commissioning process and a site visit was conducted. A
further meeting was held on or about 12 July 2009 to discuss the guestion of FSNL, fuel sapply
and other matters, but no progress was made, as evidenced by the fact that on 7 August 2009 the
Respondent again rejected the Claimant’s mvoices and denied the Claimant’s entitlement to
Tolling Fees. On the same day the Claimant delivered a notice of breach of the PPA and

decided to draw upon the Letter of Credit.

302. The Claimant’s position oa the Tacts 1s that FSNL of Turbine | was attained on 2 March 2009
and of Terbine 2 on 12 July of that year, emphasizing that Ansaldo had certified this fact on
9 July 2009 and noting that this milestone had been achieved withowt electrical grid
connectivity. The Tribunal must aote in this respect that this contention confirms the fact
discussed above that FSNL can be run without grid connectivity using the Black Htart
Generator, as the Respondent has argued, and that, in any event, as also noted, grid connectivity

had been available much earlier, as asserted by the Respoendent.

303. The Tribunal must also state that it is skeptical about the value of Apsaldo’s certification of
these facts, as the letters submitted by Ansaldo do not allow concluding that the proper tests
were conducted by qualified experts. Moreover, these tests were not approved or witnessed by
the Respondent in accordance with the requirements of the PPA, as the Respondent has pointed
out. The information available from the ProEnergy Litigation is also not helpful to support the
Claimant’s assertions. In the ProEnergy Litigation, the Clatmant argued that the rotor blades had
been irreparably damaged by the subcontractor, and. as noted further above, ProEnergy had
adamantly exp'ré'sséd'i'ts conclusions that the turbines had never heen fired at FSNL, and that it
was prepared to so testify. In any event, if the turbines had been fived at all this has been for few
seconds or minuies and after bypassing the technical requirements for reaching proper

functioning of the turbines.
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10. The Facts Relating o the Letter of Credit

The facis concerning this other point of contention hetween the Parties are first that there was
indeed an obligation for Ghana to make available a Letter of Credit to the Ciaimant under
Clause 11.7 of the PPA, which would provide the necessary assurances to BEL's lenders. This
obligation was satisfied by the Respondent on 24 Auvgust 2007 on Stanbic Bank issuing such a
Letter, which was thereafter renewed in 2009 and 2010. The Letter of Credit under Clause 11.7
was for an ainount equal to the sum of Tolling Fees and fuel cost payable over sixty days, on the
basis of a certain output of power and other requirements, It is also guite evideni that absent
such a power output, entittement to Tolling Fees would become moot and the Letter of Credit
would be deprived of its legal basis under the Clontract. It has also been established above that
the necessary power output was never attained as the Power Station could not be commissioned

on time.

Thus the issue of the Claimant’s complaints about the fact that BEL was not issued with a
replacement Letter of Credit are inexiricably linked to the guestion whether entittement to
Tolling Fees was properly established. Such entitlement required formal approval by the
Respondent of the Claimant’s invoices, which, as noted above, never happened since the
Respondent rejected the invoices in 2009. The Trbunal must also note that ander Clause 11.7 of
the PPA, the consequences of a breach by the Respondent would be that the Claimant could
draw on the existing Letter and, above all, that it would suspend the delivery of electricity.
There was thus an express link between the purpose of the Leiter of Credit and the delivery of
power from the Barge. While the Claimant complains that it could not present the issuing bank
with an undisputed biil signed by the Respondent, the fact is that the bill was indeed disputed.
The Claimant complains that BEL’s situation became more difficult when it switched from
Stanbic Bank to Zenith Bank because a Letter of Credit was not unavailable and this resulted in
the latter Bank freezing BEL’s accounts in 2010. But this does not change the fact that the
absence of power delivery and consequential joss of BEL’s entitlement 1o Tolling Fees meant
that the requirements for issuing the Letter of Credit could not be met. As noted by the

Respondent it would otherwise have 13sued a false centification to the bank.

In the Tribunal’s assessment of the facts, the dispute about whether renewals were issued in
time, whether there were tacit waivers by the Claimant or whether the Claimant could not draw
on the Letter of Credit because there was no such Letter, and therefore no damage could be
caused, is moot in light of the incontesiible fact that power delivery was unavailable and the

fact that this gave rise to the legal consequences noted. The Respondent has also argued that as
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this is in any event an obligation under the PPA which it claims is void ab initio, there would be

ne obligation to enforce. The Tribunal shall examine the validity of the PPA below,

it,  The Facts of the Arvests and Seizure of Equipment

It 18 also an established facl, not dented by the Respondent, that My, Timothy Everhart was
arrested by Ghanaian authorifies on 9 Janvary 2010 and later released on 11 January 2010,
Mr. William Berkenbile, an employee of ProEnergy wag also detained for questicning at about
the same time. The stated reason for these arrests was the suspicion that the affected persons

were involved in misappropriating the DCS from the Project Site.

The Claimant asserts that Mr. Everbart was treated in an undignified manner and not aliowed to
contact attorneys or the United States” Embassy for over two days. While there 13 no evidence
of physical ill-reatment, the assertion that undignified freatiment occurred can well be
considered credible (as might be the case in many countries, developed and less developed). The
U. 5. Embassy was ultimately contacted and it appears that it had to file a formal protest with
the Respondent to ensure proper access (o the detainee. Subsequently 1o his release Mr, Everhart
was not permitled to travel and was investigated about the alleged theft of computer equipment,

procedures that in the Claimant’s view have not vet resulted in his exoneration.

While the Claimant alleges that the arrests took place becanse the Claimant had instituted
arbitration proceedings, this would be difficult to establish. The arrests were undoubtediy
related to the ongoing dispute between the Parties and the mutual accusations that were made at
ail tevels. The fact, however, that these events coincided with the time arbitration proceedings
were mnstituled does not allow the Tribunal to rule out the Claimant’s allegations in this respect.
As the DCS was BEL’s property or BEL had the rightful possession of the equipment, in the
Claimant’s argument the seizure constitutes the torts of conversion and trespass to chaitels
under Ghanaian faw, as will be discussed further below, In the Tribunal’s view, Mr Everhart's
moving the DCS from one place to another within BEL's leased domain was not justifiable

cause for his arrest.
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THE PARTIES® LEGAL ARGUMENTS
THE CLAIMANT’S CORPORATE IDENTITY

While the Respondent acknowledges that the Claimant in this arbitration purports to be BEL, it
asserts that BEL’s corporate identity, and that of its parent companies, is unclear.’ For its part,
the Claimant maintains that it was incorporated in Ghana on 16 July 20077

Bruring the negotiations that led up to the signing of the PPA, the Claimant represented to the
Respondent that it was a company registered in the Netherlands.* At the 15 October 2010
hearing on jurisdiction in this arbitration, the Tribunal requested that the Claimant describe its
refationship to the Balkan Group.™ On 5 November 2010, the Claimant submitted that it is a
wholly-owned subsidiary of Balkan Energy Lid, (UK) ("Balkan UK”), which, in tum, i3 g
wholly-owned subsidiary of Balkan US, “a company incorporated in Texas, United States.”™
The Claimant also explained that “{a}t no stage have any of these eatities been incorporated in
the Netherlands."™® Stmilarly, the witness statements accompanying the Claimant’s Statement
of Clatm reiterate that it is a subsidiary of Balkan US, a company “formed to bring private
investment to developing countries with power generation needs™. ™

In its Statement of Defense, the Respondent submits that Balkan US is not registered with the

records department of the Texas Secretary of State. The Respoudent further submits that, when

the Claimant was questioned about its corporale identity in a proceeding before the United

423

426

Throughout Respondent’s submissions, it refers to the Claimant as “Balkan™.
Agreed Chronology of Events, dated 26 March 2013 (YAgreed Chronelogy of Evenis™), at 1

Exhibit C-38, Attachment 6: Memorandum of Understanding signed by Phillip Eiders and representatives
of Ghana's Ministry of Energy on 16 May 2007 ("MOU”); Statement of Defense, para. 91 The
Respondent submits that BEL's identity “is ... one of the issues before the High Court of Ghana”, namely
“whether BE[L] was properly constituted, whether representations regarding its ownership were faise,
and whether Balkan fravduiently induced the Government to enter into the PPA by misrepresenting its
ownership structure, capabilities, and ability to commission a power barge.” The Respondent does not
detail the findings by the High Court on those issues in its Rejoinder. In its Post-Hearing Submission,
para. 7, the Respondent suggests that the Cizimant “has offered conflicting versions of it5 corporate
structure o the Tribunal as well as to various courts in the United States and regulatory agencies” and that
the Claimant's “7, 2013 submission to the Tribunal [Claimant’s 7 June Letter] only added to the
confusion, raising additional! questions about the accuracy of Batkan’s public filings.”

Statement of Defense, para. 5.

Claimant’s Answers 10 Questions Posed to the Parties by the Arbitral Tribunal at the Hearng of
15 October 2010, 5 November 2010 (“Claimant’s 5 November 2010 Submission™), at 4; Statement of
Defense, para. 5.

Claimant’s 5 November 2010 Submission, at 4; Statement of Defense, para. 5.

Exhibit C-38: Witness Statement of Phillip Elders, paras. 2, 6; Exhibit C-35: Witness Statement of Gene
Phillips, para. 6,
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States District Court for the Western District of Missowi (the “US District Court™), Claimant’s
counsel, Mr. Mitchell Madden, stated that Balkan US “was never formally formed™. ™" The 1/S
District Court subsequently concluded that Balkan US’s “existence 15 somewhat suspect
considering that it held itself out as a Texas corporation in the case before this Court when in
fact it was not legaily formed. ... fand that] Balkan's briefing has not remedied the Court’s

concerns regarding the existence of [Balkan US], but has further compounded the issue”, ™

313. The Tribunal notes that the Claimant’s Reply does not respond (o the Respondent’s concerns

regarding BEL s corporate status.

314. In the Clatmant’s 7 June Letter, the Claimant provided the following chart, which i contends
accurately reflects the organizational structure of BEL at the time of the signing of the PPA in

July 2007:*°

Chari1

Bezlkan Energy (Ghana) Limited
Ownership Structure as of 7/27/2007

EPC Internationsl,
inc.
{Texas}

Syntek West, inc,
{Nevads)

g AT

Balkan Energy
Cerporation
(Wyoming)

0!0(}6\;

Balkan Energy
Limited
{United Kingdom)

100%

1

Balkan Energy
¢ {Ghana) Limited
Wi {Ghana)

% Swatement of Defense, para. 8; Exhibit R-1: “Balkan Energy Limited (Ghana)'s Brief in Opposition to the
Government of Ghana’s Supplemental Brief in Opposition to the Motion of Balkan Energy Limited
(Ghana) to Intervene and for Reconsideration of the Court’s February 7, 2011 Order, In re Government of
Ghana, No. 1180027, at 2.

0 Statement of Defense, fn. 3; Exhibit R-2: “Order, Government of Ghana v, ProEnergy Services., LLC,
No. 116002, 2011 W1, 2652755 (W D, Mo, fune 6, 2011)7, at 5-6.

434

Claimant’s 7 June Letter, at 3-4.
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315, The Claimant contends that its ownership structure. shown above, was modified in Febroary

e i ...

2008 upon the creation of Balkan Energy. LLC Nevada (“Balkan Nevada'), and the transfer

from Syntek West Inc.’s (“Syntek West”) subsidiary, Balkan Energy Corporation Wyoming g
{“Balkan Wyoming™), The Claimant submits that the following chart reffects BEL s ownership :
structure at the time the present arbitration was filed in 2009 until present:*"! f

Chart 2

Baikan Energy (Ghana) Limited
at Current Ownership Structure

Areadian Energy, EPC International, Ballkan
e, inc. Holgings, ££C
{Nevada) (Texas) (Nevada)

e

\29‘9% 1(5% ’\"\"

Balkan
Energy, LLC
{Nevada)

100%

—
Bajkan Energy
Limited
{United Kingdom)

100%

Baikan Enetgy
] {Ghana} Limita
(Ghana}

316. I its 10 July Leiter, the Respondent notes that the Claimant has given five different versions of
BEL’s corporate structure throughout the proceedings, and points out several discrepancies.
First, the Claimant contends in its 7 June Letter that Syntek West wansferred full ownership of
Balkan UX to Balkan Wyoming in September 2007, whereas the UK annual returns filed by
Balkan UK for 2009 and 2011 show that Syntek West still owned Batkan UK. Second, the

Claimant alleges that Balkan Wyoming transferred full ownership of Balkan UK 1o Balkan

) . 3 . . . 433 .
Nevada in 2008, whereas it also contends in a different document™ that the ownership was

actually transferred to another entity, Balkan Energy LLP. Fipally, the Claimant contends that

Claimant’s 7 June Letter, at 5.

Claimant’s 7 June Letter, p. 5.

Claimant’s 7 June Letter, Attachment 11.7.
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EPC International Inc., company owned by Mr. Elders, held a 10% of Balkan Wyoming in 2007
and another of Batkan Nevada in 2009, whereas the Texas Franchise Tax reports between 2006
and 2012 do not reflect this ownership.®* The Respondent concludes that the Claimant’s June 7
Letter has not remedied the concerns about BEL's corporale structure, but has rather

compounded the 1ssue.

317, In its Post-Hearing Submission, the Claimant reaffirmas the fact that “it has not offered

" hut concedes the point

inconsistent version of its ownership in this or any other proceedings
made by the Respondent™® that “Balkan UK Financial Reporting, as found on-line, incorrectly
stated the history of Balkan UK’s true corporate structure”, as apparently, “the local agent falled
to note the correct iaformation in 20117, The Claimant svggests that the “unintentional
‘discrepancies’ only relate to the ownership of Balkan UK and nof 1o the ownership of BEL”
{emphasis added by the Claimant].*’

318, In s Post-Hearing Submission, the Respondem: concludes that the Claimant “has offered

conflicting versions of its corporate structure to the Tribunal as well as to varioss courts in the

United Staies and regulatory agencies”, and highlights that “regardiess of who Balkan's parent,

grandparent or owners actually are, it is clear that, conirary to the representation contalned in

the Memorandum of Understandiag (...) none of these Balkan entities had any prior experience
sy 438

in refurbishing a power plant, much less a power plant in Africa”.
319, The Tribupal finds that the information regarding the corporate identity of the Claimant
company is indeed confusing, as claimed by the Respondent. During the negotiations leading to
the conciusion of the PPA, the Claimant asserted that BET was a company registered in the
Metherlands. Following the hearing on jurisdiction the Claimant explained that the company is a
wholly owned subsidiary of Balkan US which it said was incorporated in the State of Texas.
However, no records of the incorporation in Texas has so far been made available. It is also to
be noted that, in the US proceedings, the US Court was informed that the company had not in
fact been formally incorporated, and this led the US court fo conclude that the sitvation was

I somewhat suspect. The information provided by the Claimant following the hearing on the

k merits shows that, at the time of the signing of the PPA in 2007, Balkan UK had Nevada, Texas
i 44 Respondent’s 10 July Lener, p. 5.
; “5 Claimant’s Post-Hearing Submission, para. 3.
g € See Respondent’s 10 July Letter,
¥ 7 Claimant’s Post-Hearing Submission, para. 4; Appendices A-1, A-2 and A-3.
438

Respondent’s Post-Hearing Submission, paras, 7-8.
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and Wyoming corporale eatities among its controllers. By 2008 this structure had changed to
include several Nevada corporations and one Texas corporation as the owners of Balkan UK.
Different information was included, apparently by mistake, in the UK financial reporting for

2009 and 2011,

While this inconsistent information led the US District Court to express skepticism about the
reat corporate ownership of the Claimant company, this Tribunal must note that BEL was
incorporated in Ghana on 16 July 2007 pursuant to the requirement of Article 12 of the Ghana
Energy Commisston Act which required all companies wishing to obtain a lcense to supply
bulk energy in Ghana to be incorporated in the country, and that BEL was registered under

Ghana's Companles Code, 1963 (Act 179} as a locally incorporated company.

The Tribunal also notes, as stated in the exposition of the facts concerning the negotiation of the
PPA, that on 26 Octeber 2007 the Minister of Justice and Atlorney General of Ghana issued two
legal opinions that have a strong bearing on this dispute. The first opinion dealt with the issue
whether the PPA involved an international business or commercial transaction, and the opinion
was that this was clearly not the case as it “involves a local company in a local transaction with
the Government”. This was followed by another opinion in which the Attorney General stated
that all acts, conditions and things required by the laws and Constitution of Ghana had been
done, fulfilied and performed in the light of the Project Agreement concluded between the

Parties.

The Tribunal musi alse nete that it is an accepled fact by both Parties that Batkan UK is the
parent company of BEL. The discussion about the Claimant’s corporaie identity refates rather to
a step further above concerning who controls or owns Balkan UK. While this discussion has
importance in the context of the validity of the PPA and whether this Contract should have been
submitted to Parliamentary approval because of its alleged interational character, a matter to be
discussed further below, the fact is that for the purposes of this arbitration the Clatmant is a
Ghanaian corporate entity properly constituted. In addition, the Tribunal recalls that issues of
jurisdiction were already decided in the Interim Award and hence the question of corporate

identity 1s not an obstacle for the decision on the merits.

THE PARTIES® CLAIMS

On the basis of the facts examined and the Parties’ different understandings about their
meaning, the Parties have laid down their legal claims. The Claimant alleges that the

Respondent breached its obligations under the PPA by providing inadequate or unreliable site
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electricity. failing to provide grid connectivity, and failing to install a new RTU / MicroSCADA
on the Barge, which the Claimant argues, prevented it from completing the final testing and
commissioning of the Power Station. The Claimant asserts that it is entitled to damages based
on: (i) breach of contract, inchluding incidental damages; (i) breach of the Arbitration
Agreement; and (ii) alternatively, based on unjust enrichment, frand/deceit, false arrest and

conversion/irespass.

Lad
[}
:[h.

The Respondent demies the claim of the Claimant for breach of contract on the following
grounds: first, the PPA is void ab inftio under Article 181(5) of the Constitution; and second,
even if the PPA is enforceable, the Claimant is not entitled 10 any payments or damages under
the terms of the PPA.*" According to the Respondent, even if the Tribunal finds that the PPA is
valid and enforceable — which 1t contends it cannot by virtue of the Supreme Cowrt Judgment of
16 May 2012 — the Claimant has failed 0 demonstrate that it is entitled to Tolling Fees under
Clauses 11.4 and 11.9 of the PPA*" Similarly, the Respondent contends that the Claimant has
failed to esiablish that it is entitled to incidental damages refating to site electricity, grid

connectivity, the RTU, or the Letter of Credit. ™!

325, The Respondent aiso submiss that it is the Claimant that is in breach of the PPA for its failure to
commission the Power Siation and, accordingly, the Respondent presents two couwnterclaims:

~ ~ - - . . 42
first, for breach of contract; and second, for fraud and mlsrepmsentaum1.4‘

.  BUPREME COURT PROCEEPRINGS IN GHANA AND THE PARTIES’ ARGUMENTS ON THE
VALIDITY OF THE PPA

1. Introduction

326. The Tribunal shall consider now a key question of this arbitration, namely whether the PPA is
valid and enforceable, a matter on which the Partics” have diametrically different views. To this
end the Supreme Court proceedings in Ghana shall be examined first to be followed by the
examination of the Parties’ positions thereon, which in their aggregate set out the legal
arguments swrounding this question. The discussion shall end with the Tribunal’s findings and

conclusions on the validity of the PPA.

a9 Statement of Defense, para. 1i14-168.
440 Statement of Defense, para. 121,

! Statement of Defense, para. 136,

442

Statement of Defense, paras. 170-182.

PCA 117830 102




327

328.

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 121 of 264

On 25 June 2010, after the appointment of the Asbitral Tribunal and four days before the First
Procedural Meeting between the Parties was schedeled to take place on 29 June 2010, the
Respondent applied for and was granied an interlocutory injonction against the arbitral
proceedings by the High Court of Justice (Commercial Division) in Accra, Ghana. The
infunction restrained the Clahmant from, infer alia, taking any further steps in the arbitration
proceedings pending final determination of the suit before the Ghana High Court. The
Respondent alleged, in its suit before the High Court, that the PPA and the arbitration clause,

'%
L-’H.

which is part of the PPA, are void for lack of prior Parliamentary approval.™ On 6 September

2010, the Ghana High Court issued a ruling confirming the Order and dismissing the Claimant’s
application for a stay of proceedings. ™

On 3 November 2010, the Respondent moved for an expedited reference of the constitutional
issues involving the validity of the PPA to the Supreme Court of Ghana*” The Claimant

“ When the matter came before the Supreme Court, the Claimant again

opposed the application,
opposed the expedited reference. ™ Upon the Supreme Court’s granting of the expedited
reference,”™ the Respondent contends that the Claimant “sought o further delay the briefing
and oral argument of the matier before the Supreme Court” and “succe(eded]} in delaying the
Supreme Court's consideration of the constitutional issuve.”* Final argoment was held on

20 March 2012, after which the Court adjourned the matter for judgment to 16 May 2012,

4a3

digd

445

446

447

4a8

444

Order for Inmterlocutory Injunction, 25 June 2010, High Court of Justice (Commercial Division),
Claimant’s Answers, Exhihit C-27.

Ruling, & September 2010, High Court of Justice (Commercial Division); Claimant’s Answers, Exhibit C<41.

Statement of Defense, para. 12; Exhibit R-44: “Motion of the Government of Ghana in the Superior Court
of Judicature in the High Court of Justice (Coyamercial Division), BDC/32/107,

Statemnent of Defense, para. 12; Exhibit R-45: “Affidavit in Opposition o0 Application Under Ariicle
130(2) of the 1992 Constitution, In the Superior Court of Judicawre in the High Court of Justice
(Commercial Conrt), BDC/32/107.

Statement of Defense, para. 12; Exhibit R-47: “Notice by Interested Parties of Intention to Reply on
Preliminary Objection, In the Superior Court of Judicature in the Supreme Court of Ghana, 15/34/20117.

Statement of Defense, para. [2; Exhibit R-48: “Ruling, In the Superior Court of Judicature in the Supreme
Court of Ghana, 15/34/20117.

Statement of Defense, para. [2; Bxhibit R-49; “Muotion on Notice for Extension of Time within Which to
File an Answer to Plaintiff’s Starement of Case, In the Superior Court of JTudicature in the Supreme Court,
I5734/20117,
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329. With respect to the procedure before the Supreme Court, the Claimant notes that “except for the

affidavits offered by counsel for the parties, no evidentiary hearing was held and, accordingly,

= 450
no factual record was developed™.*

S

&

2. The Supreme Court Judgment of 16 May 2012

330, The Supreme Court referred two issues to itsell:

1. Whether or not the [PPA] constitutes an international business transaction within the
meaning of Asticie 18105} of the Constitution.

b2

Whether or not the arbitration provisions contained in clause 22.2 of the [PPA}
constitutes an imternational business transaction within the mesning of Article
181(5) of the Constitution.*”’

331, Regarding the first issue referred to it, the Supreme Court concluded that the PPA “constitutes

an international business transaction within the meaming of Asticle I181(5) of the

e adSY
Constitution.”™

2
et
B

With respect to the second issue, the Supreme Court stated that the “arbitration provisions
contained in clause 22.2 of the [PPA] does not constifule an international business fransaction
within the meaning of Aricle 181(5) of the Constitution™ *” However, in the same paragraph,

the Supreme Court went on to conclude that:

An interpational commercial arbitration draws its life from the transaction whose dispute

resolution it deals with. We therefore have difficulty in conceiving of it as a transaction

separate and independent from the transaction that has generated the dispute it is required o
454

resolve.

[#S]
(%]
(%)

Uhltimately, the Supreme Court remits the case to the High Court for its consideration in light of
this interpretation of Article 181(5) of the Constitution.” The Supreme Coust also requests that
Parttament enact a Bill indicating what modifications it wishes to make to Article 181(5} of the

Constitution, stating that “{t}his step would bring greater certainty and clarity to the law.”**

§ 0 Claimant’s Interim Submission, 20 June 2012, para. 14.

Supreme Court Judgment, at 2, referring to Supreme Court Rading of 2 November 201 1.

45 Supreme Court Judgment, at 40-41,

I B Supreme Coust Judgment, at 41; see alse Claimant’s Interim Submission, 20 June 2012, paras. 15, 22.

Ao Supreme Court ludgment, at 41; also quoted in Claimant’s Interim Submission, 20 June 2012, para. 23.

5 Supreme Court Judgment, at 41; also quoted in Rejoinder, para. 24.

Supreme Court Judgment, at 41.
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3. The Nature of the PPA under the Constitution of Ghana
Article 181(5) of the Constitution provides as fellows:

This article shall, with the necessary modifications by Parliament, apply to an international
business or economic transaction to which the Government is o party as it apphies to a loun.
At the outset, the Supreme Court found that the wording of the constitutional provision “sheald
not lead necessarily io the result that only agreements between entities resident abroad and the

457 . ;
%57 1 went on o opine that

Ghana Government can be embraced within the meaning of the term,
the substance of the transaction rather than the form should prevail when the transaction is of
“such a clear international nature”, even if the party contracting with the Government is resident
in Ghana. ™

Regarding the meaning of “international” in Article 181{5), the Supreme Court found it
necessary (0 combine “both the nature of the business or economic transaction criterion and the
parties’ criterion proposed by the plainaff.”

The Supreme Court then acknowiedged the “need to formulate a clear criterion for
distinguishing transactions between the Government and Ghanaian entities that fall under
Article 181(5) from others with Ghanaian entities which do not fall in the category of Asticle
181¢5) despite their “foreign connections.”™® Noting that the examples given by the Claimant in
its submissions Hlustrate “a reductioc ad absurdww”, it acknowledged that “it would be
impractical for Parliament to scrutinize and approve every single business transaction with
tnternational ramifications entered into by the Executive.” ™!

Thus, pursuant (o a purposive interpretation of the Censtitution. the Supreme Court found that

“there is need to imply into Article 181{5) an understanding that only mgjor international

business or economic transactions are to be subject to its provisions”; while noting that

457

458

459

461

Supreme Court Judgment, at 30.
Supreme Court Judgment, at 31.
Supreme Court Judgment, at 31,
Supreme Court Judgment, at 31.

Supreme Court Judgment, at 34-35: At this stage of its analysis, the Supreme Court also rejected the
Claimant’s argoment that the Article [81(5) of the Ceonstitution was inoperative without legislative
“modifications” on the part of Parliament, based on the Faroe precedent and on a purposive interpretation
of the constitutional provision: “The framers could have hardly intended that Parliament should be able to
stultify their purpose of achieving transparency in the Executive’s international business deals through
simple inaction.”
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Parliament should exercise its legislative power in relation to article 181(5) and clarify which

- - . 2
{ransactions are o be viewed as major.” *°

335, The Court further elaborated on the reasons underlying its interpretation. As “one of the values

)

of the [Constitution] is the promotion of probity and accountability™,” ? reading in the term

“major” was in accordance with the objective purpose of the Constitution.*™ Specifically, the

Court explained that “Pariamentary scrutiny of major transactions entered into by the Executive
is likely to be a powerful spur to probity in such transactions. That is why it is unlikely that the

framers would have intended te give o Parliament the veto power implied in the defendants’

a5 465

interpretation of article 181(5). At the same time, the framers of the Constitution could not

have intended “the obvious and foresecable paralysis from overload in Parliament that would
ensue from inlerpreting the provision as covering every single business or economic transaction

. N . - . +1 466
with an international dimension .4 !

340. Reiterating that it was “imperative” that Parliament give “greater certainty and clarity as to [the]

s 4067

categories of international business or economic transactions, the Supreme Court states that

“iln the interim, a certification from the Attorney-General [before a dispute has arisen) that an

international busmess transaction to which the Government is a partly is ‘major’ or not should be

accorded great weight by the courts.” "

341, The Supreme {Court then reads into the delinition of ap “international” transaction the
requirement that the “nature of the business which is the subiect master of the transaction ...
fhave] a significant foreign element or the parties to the transaction (other than the Government)
have a foreign nationality or reside in different countries, or in the case of companies, the place

“% with the word ‘significant’ said to

of their central management and control is outside Ghana’
denote the qualitative assessment necessary o make the deierminaiion, where the assessment is

“in relation Lo the purpose of article 181(5)".*"°

_) %2 Supreme Court Judgment, at 34 {emphasis in the original).
s l : 6 Supreme Court Judgment, at 35.
y e ' Supreme Court Judgment, at 36.

i ¢ 5 Supreme Court Judgment, at 36.

o ¢ Supreme Court Judgment, at 36.

: e “7 Supreme Court Jadgment, at 36,

l “® Supreme Court Judgment, at 37; see also Claimant’s Interira Submission, 20 June 2012, paras. 27, 38.
;_ % L * Supreme Court Judgment, at 37,

L 10

Supreme Court Judgment, at 37.
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With respect to the purpose of Article 181(5), the Supreme Court opines that the subjective or
objective purpose of the framers of the Constitution was not to subject to Parliamentary
approval “transactions of ordinary commerce™. *' In applying this test for “international
business transaction” to the PPA, the Supreme Couwrt concludes that the PPA falls within the
ambit of Article 181(5). The Court further states that it viewed the term “transaction” to mean
“a serfes of agreements or acts united by their purpose of atiaining the project objective of the
parties to it”. "% The Court also notes that it “view[ed] the transaction in the round, without
resorting technically io the piercing of the corporate veil doctrine”. The Court considers the
transaction in question as “a forelgn investment by a US investor in a power generalion
project”™” based on the cumulative effect of the following five circumstances: i) The PPA
resulted from negotiations between a foreign investor (Mr. Elders} and the Government; #1) BEL
is wholly-owned by e foreign entity; iil) the managing director of BEL is a foreigner,
Mr, Elders, “and control of the management of {this Ghanaian company] is in foreign hands™;
iv} the PPA contamns an international arbitration ¢lause; and v} the PPA contains other clauses
“usually associated with foreign transactions, such as the waiver of sovereign immusity™™ and

Clause 292 (containing an exemption from taxes and foreign exchange controls).

(a) The Claimant’s Position

In the Claimant’s view, the PPA is legally valid, In this regard, the Claimans argues that the
Tribunal should give no weight to the Supreme Court of Ghana's analysis of Article 181(5) of

“ The Claimant also reguests that the Tribunal

the Constitution and 1ts impact on the FPPA.
reconsider the determination in s Iderim Award regarding the “importance of and
consideration to be given [to] the Ghanaian Supreme Court’s determination of the substantive
issues of the application of Ariicle 181(5) of the Constitution of Ghana to the PPA""® The

Claimant insists the PPA is not an international business transaction and that such a

471

Supreme Court Judgment, at 38; Claimant suggests this phrase “{ajrguably refer[s] to ordinary commerce
in Ghana,” Claimant’s Interim Submission, 20 June 2012, {n. 28,

Supreme Court Fudgment, at 39,
Supreme Court Judgment, at 39,
Supreme Court Judgment, at 40.
Claimant’s Interim Submission, 20 June 2012, para, 56.

Claimant’s Interim Submission, 20 June 2012, paras. 7. Also, in para. 21: “Alternatively, the Tribunal,
while affording deference to the rolings of the Ghanalan courts, it should not [...] refer, rely apon or give
weight to the determinations arising out of the Ghanaian court proceedings [...1.”
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determination “can only be made after a full evidentiary hearing on the merits” by this

. a7
Tribunal.

The Claimant submits that the Supreme Courl’s analysis does not take into account the totality
of the facts and circumstances engaged in this dispule, as well as the conduct of the Parties.””
The Claimant argues that Article 185(3) should not apply in the absence of enabling legislation
{from the Ghanazan Parliament, bui rather, “the analysis should be Hmited (o the bright line
approach originally announced by the Ghanaian Supreme Court in its Farce opinion.”” The
Claimant emphasizes that “partics coatracting with the Government of Ghana should not be
held ... to an after-the-fact scrutiny of the constitutionality of an agreement, acknowledged by
the Government and prosecuted by the Government for vears,” as the uncertainty is due to the
Respondenl’s failure 1o seek Parliamentary approval and to clarify the application of the

constitutional provisions in guestion, ™

In the event that the bright line {est of Faroe does not apply, the Claimant submits that the
applicable test should be one of “totality of the circumstances”. ™ The Claimant explains that,
as employed under U.S. law,”™ this test involves “the identification of multiple criteria that are

"% Applying

then accorded relative weight based upon the underlyving facts and circumstances
the “totality of the circumstances test” to the present case, the Claimant submits that “this would
involve consideration of Balkan's place of business and the place of the parties’ performance
under the agreement”.”™ The latter are, according to the Claimant, “well-known concepts with
ciear rules and standards of interpretation,” most notably pursuant to the United Nations

Convention on Contracts for the International Sale of Goods (1980) (the “CISG™.*™ I

478

479

483

481

432

483

484

485

Claimant’s Interim Submission, 20 June 2012, paga. 37.
Claimant’s Interim Submission, 20 June 2012, para. 31.
Claimant’s Interim Submission, 20 June 2012, para. 32.
Claimant’s Interim Submission, 20 June 2012, para. 32.
Claimant’s Interim Submission, 20 June 2012, para. 33; Claimant’s Post-Hearing Submission, para. 19.

Claimant’s Interim Submission, 20 June 2012, para. 34. The Claimant explains that under U.8. faw, this
test is employed in anti-suit injunction applications.

Claimant's Interim Submission, 20 June 2012, para. 34, The Claimant gives example of weighing of
factors in the case Hellenic Lines.

Chaimant’s Interim Submission, 20 June 2012, para. 35.

Claimant’s Interim Submission, 20 June 2012, para. 35 referring to Article 10 CISG and acknowledging
Ghana is a signatory to the CISG but has not ratified it yet.
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particutar, the Claimant asserts that “there is overwhelming cognizance that the place of

business is where the centre of the business activity directed to the participation is located.”*

The Claimant also submits that the Supreme Court’s reasoning “does not provide a definitive
criterion to employ in analyzing the facts presented by this case™. ™ In this regard, the Claimant
contends that the Supreme Court’s defermination of the nature of the party was limited to the
ownership aspects of Balkan and its determination of the nawre of the transaction focused on
“certain limited provisions of the PPA”* According to the Claimant, the place of performance,
and the actual performance of the Parties, should also have been considered and accorded
areater weight under the “totality of the circumstances test”. In particutar, the Claimant argues
that the Supreme Court should have considered the Claimant’s place of business (which was
Ghana since incorporation and throughout the first two yvears under the PPA), as well as the
place of performance (which was exclusively in Ghana).®™ The Claimant draws attention to
what it considers to be an absence of any reference lo either the place of business or the Parties’
performance under the PPA in the statement of facts in the Supreme Court Judgment. ®”
Moreover, the Claimant asserts that there is no discussion by the Supreme {ourt “of the
conditions precedent provisions of the PPA”, such az the Respondent’s “continuing obligation
to obtain all necessary approvals under their agreement with Balkan” *'

In its Post-Hearing Submission, the Claimant makes reference to two more circumstances that
the Supreme Court should have coasidered {and therefore the Tribunal should consider) under
the “totality of the circumstances test”. A first circumstance is the inconsistency of the Supreme
Court’s ruling with Ghanaian income tax laws.®? According to the Claimant, the purpose of

Article 181 of the Ghanaian Constitution is (o promoele govermmeni accountability and prevent

486

487

448

439

490

a9]

492

Clarnant’s Interim Submission, 20 June 2012, para. 33 {without emphasis in the original), citing Aliison
E. Butler, “Interpretation of “Place of Business”: Comparison between provisions of the CISG (Article
1) and Counterpart Provisions of the Principles of Buropean Contract Law™ [full citation not providedlL

Claimant’s Interim Submission, 20 June 2012, para. 31, See also para. 24 prefacing the Claimant’s
sutmmary of the judgment: “f...] the Ghanaian Supreme Court’s determination of the appiicability of
Article 181(5)of the Ghanaian Constitution to the PPA is resuft-oriented, ignores altogether key facts,
relies upon stated crteria which themselves are undefined, and relies upon definition by anecdote or
example.”

Claimant’s Interim Submission, 20 June 2012, para, 36.
Claimant’s Interim Submission, 20 June 2012, para. 36.
Claimant’s Interim Submission, 20 June 2012, para. 36,

Claimant’s Interim Submission, 20 June 2012, para. 37; see alvo Statement of Claim, paras. 319-320:
where Claimant argues that the PPA is “local in nature”, “governed by Ghanaian law” and Respondent
never intended that the PPA be an international business transaction,

Claimant’s Post-Hearing Submission, paras, 20-21.
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348.

348,

351,

350,

the executive branch from transferring the country’s Hmited financial resources overseas. The
Claimant points oul that the PPA was concluded between Ghana and a Ghanaian entity,

meaning that any fncome would be taxable in Ghana.

The second additionad circumstance that, according to the Claimant, the Tribunal must take into
account is the [act that there have been four other similar power purchase agreements between
independent power producers and Ghana, all of which involved a “major foreign investment”.
Ghana chose not to take these four agregments to Parliament. Not one other agreement was the

: - : 4
subject of any court proceedings. o

Based on the foregoing, the Claimant contends that the Supreme Court Judgment should be
accorded no weight by the Tribunal on account of its reasoning being “result-oriented” and
hased on undefined factors.*™ The Claimant argues that “the failure of the ... Supreme Court o
offer clear criteria that do not ... beg more guestions than they answer and its failure o
distinguish between the examples given and the actoal facts and circumstances presented by this
case.”™ In particular, the Claimant submits that the Supreme Court failed to identify what
criteria delermine il a transaction is “major”, staling only that a certification by the Atlomey

General “should be accorded great weight by the courts” in this determination,**

The Claimant also criticizes the Supreme Court Judgment tor “ignorling] the fact that Balkan ..
obtained such a pre-dispute certification from the Attorney General” and gueries why this

certification was not given any weight by the Supreme Court,”

According to the Claimant, the Supreme Court also failed to identify what criteria should be
used to ascertain whether a transaction has “a significant foreign element.”™ The Claimant
notes that the only explanation provided by the Supreme Court Judgment is in response to the
Claimant’s example of the purchase of a British Airways ticket, which the Supreme Court
observed is not international, but “in ordinary commerce.” The Claimant asserts that the

Judgment does not, however, offer any fTurther definition or other criterion of “iransactions in

93

494

495

496

497

498

Claimant’s Post-Hearing Subimission, para. 22,
Claimant’s Interim Submission, 20 Yune 2012, para. 43,
Claimant’s Interim Submission, 20 June 2012, para. 43.

Claimant’s Interim Submission, 20 June 2012, paras. 38 and 40; Claimant’s Post-Hearing Submission,
para 19,

Claimant’s Interim Submission, 20 June 2012, para. 39, see also Statement of Claim, paras, 320-323 and
Interin: Award, para. 37.

Claimant's Interim Submission, 20 June 2012, para, 41 referring to Supreme Court Judgment, Exhibit
BE{L]-14 at p. 38,
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ordinary commerce”.* The Claimant further points out that the analysis of that [light ticket is
hardly reconcilable with the facts of the present case, arguing that “[iJf, as the Supreme Court
suggesis, the sale of a fleet of foreign-manufactured automobiles would not be international or
major in natare, how is it that a contract which conternplates that a Ghanaian entity lease a barge
located in Ghana and commission and operate a power station o provide power to the national
grid in Ghana under a license issued by the Government of Ghana, employing hundreds of

Ghanaians, is an international business transaction?? %

352. In the Post-Hearing Submission, the Claimant also refers (o a decision isstued by the Supreme
Court o 19 July 2013, in which the Supreme Cowrt esiablished that, in general, Article 181(5)
does not apply 10 agreements between foreign investors and governmential agencies. The
Claimant contends that the ratio decidendi of the Court was an argument advanced by the
Claimant in its case before the same Court, namely that “Parbament would be sucked into
unnecessary minutae if it were to have the function of approving every international business or
economic transaction.” The Claimant contends that in the Claimant’s case the Court overcame
this difficulty by inventing the additional qualifier “major” 1o be applied anificially o the
constitutional concept of “international transaction”™ ™!

353, The Claimant maintains that the Supreme Court did not assess the Respondent’s comphiance
with the conditions precedent of the PPA and the establishment of the Effective Date. in
particular, the Claimant argues that if Article 181(5) is applicable to the PPA, the Respondent
had the obligation to seek parliamentary approval under the terms of the PPA,™ and having not

done so, is in breach of the PPA,* in particular, Clanse 7.45%

4499

Claimant’s Interim Submission, 20 June 2012, para. 42.

300 Claimant’s Interim Submaission, 20 June 2012, para. 43.

s Claimant’s Post-Hearing Submission para. 24.

2 Claimant’s Post-Hearing Submission, para. 22; Hearing on the Merits Transcript. Day 3, 5:11.
303

Claimant’s Interim Submission, 20 June 2012, para. 47.

3 Claimant’s Interim Submission, 20 June 2012, para. 46. For the Tribunal’s convenience, Clause 7.4 of the

PPA provides as follows:

If, on or before the target dates on the Milestone Schedules (Third Schedule), or such later date
as the parties hereto may agree, the Effective Date has not occurted and the Parties agree o :
terminate the Project, GoG shall reimburse and indemnify BE[L} for all costs and liabilities
incurred by BE[L] in respect of its obiigations under Clause 3 if the GoG is the defaulting
party. However, if BE[L] is the defauiting party, no cost incurred shall be recovered from GoG.
Go('s obligations under this Clause 7.4 shall be effective aotwithstanding that the Effective
Date has not occurred or that all or any of the conditions precedent set out in Clauses 7.2 and
7.3 have not been satisfied or waived, GoG may. upon reascnable notice to BE[L] conduct an
audit with respect to any indemnity claimed by BE[L] pursuant to this Clause 7.4 for the
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354

355,

L]
n
o

In support of its claim that the Respondent is in default under the PPA, the Claimant contends
that “for the purpose of constitutional scrutiny, the provisions of the conditions precedent and
compliance with jaw section, in particular, the Respondent’s obligation to seek and obtain
requisite approvals {including if necessary, parliamentary approvai), are not {...] international
business transactions”, ™ According to the Claimant, the contrary will lead to the reductio ad
absurdun that the Supreme Court wished to avoid, and would entail that the Respondent could
avoid liability for an obfigation to seek approval for an agreement involving an international
business transaction by merely breaching that obligation,™

In this regard, the Claimant refers to the cross-examination of Ms. Gadzekpo at the hearing,
who stated in relation to the PPA that “ir was [initially] a valid agreement” because “if was

"7 since the Attorney General had confirmed that

performed by the parties and seen as valid,
the PPA did not come under the ambit of Article 181(5) of the Constitution*” The Clajimant
denies the Respondent's assertion that the reason for the Attorney General's change of mind
was the Supreme Court’s decision, as the Respondent’s position that the PPA was void gb inirie

S8

was presented 1o the Tribunal in 20107 The Claimant highlights that Ms. Gadzekpo claimed

that she was entitled to change her mind about whether the PPA was valid.™"

According to the Claimant’s reading. the Supreme Court Judgment did not declare the PPA to
be void,”' and instead merely refers the matter back to the High Court “to dispose of (he case in
accordance with this determination as far as relevant to the case before it.””'? On this basis, the

Claimant argues that the High Court could decide that the Respondent had a continuing

503

300

507

08

509

510

purpose of determining if the wmount of the BE{LYs claim for seimbursement has been
computed in accordance with the provisions of this Agreement.

Claimant’s Interim Submission, 20 June 2012, para, 48.

Claimant’s Interim Submission, 20 June 2612, para. 49; Claimant also emphasizes that this leads to a
situation where “the Government of Ghana, through its executive, legislative and now judicial branches
reserving unto themselves a ‘king’s x° with respect to its legitimate oblgations vnder an otherwise
binding agreement.”

Claimant's Post-Hearing Submission, para. 23; Hearing on the Merits Transcript, Day 3, 5-11.
Claimant’s Post-Hearing Submission, para. 16.

Claimant’s Post-Hearing Submission, para. 17,

Claimant’s Post-Hearing Submission, para. 18,

Claimant’s Interim Submission, 20 June 2012, para. 50.

Claimant’s Interim Submission, 20 June 2012, para. 50 (emphasis added).
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obligation 1o seek Parlimnentary approval and is therefore Hable in accordance with the
513

Claimant’s request for eguitable relief.
With regard to the Supreme Courl’s decision, the Claimant finally contends that the wording of
Article 181(5) of the Constitution clearly suggests that the delermination as to which
international transactions should be taken to the Parliament for approval may ouly be made by
Parliament jtself, and not by the Supreme Court.” The Claimant further submits that # was in
recognition of this reality that the Parliament drafted a proposal to clarify which transactions are
exempted from the requirements of Article 181(5).°"° This propesal could exempt the Claimant

ex-post facto, but the Claimant points out that the document is marked as “secret.”

Finally, the Claimant contends that whatever ihe situation under Ghanaian domestic law might
be, the Claimant may still invoke the PPA against Ghana. as the application of Ghanalan law is
in this case conditioned by well-established principles of international Jaw.” The Claimant first
submils thai the contents of the contraci show that the Parttes wished jo have Ghanalan
municipal law applied oaly as conditioned by public international taw.”” The Claimant also
maintains that these international principles musi be applied (1} because the issue is addressed
in the course of an internativnal arbitration proceeding; (2) because the rules of equity and
customary intemnational law are among the main legal sources of the Ghanatan legal system
according to Article 11{2} of the Constitution; and (3) because {in the Claimant’s view) the
Tribunal affirmed in its jnterim Award that the principies of international law governing
responsibility of States for internationally wrongful acts (embodied in the [LC Articles) are

applicable to the present case.

The Claimant points to Article 7 of the ILC Articles, which it considers to embeody these
principles by precluding a State from taking refuge behind provisions of its internal jaw, With
this in mind, the Claimant adduces the principles of good faith and the sanctity of contracts to
affirm that it was entitled to rely on the representation made by the Respondent that the PPA

was a valid and binding agreement to which no constitutional impediment applied.”'®

Si4

515

516

517

518

Claimant’s Interim Submission, 20 June 2012, para, 51.
Claimant’s Post-Hearing Submission, para. 26.
Claimant’s Post-Hearing Subwmission, para. 27.
Claimant’s Post-Hearing Submission, paras. 29-31,
Claimant’s Post-Hearing Subimigsion, para. 30.

Claimant’s Post-Hearing Submission, para. 30 in fine.
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360

361.

e
o
x>

{hy  The Respondent’s Position

The Respondent submits that the Tribunal must {ollow the determination in the Supreme Court
Judgment and declare the PPA invalid, as well as that the Supreme Court Judgment is a final
pronouncement on the issue of invalidity of the PPA. Accordingly, Balkan's coniractuai claims
must be denied and the Tribunal has to decide only Balkan's aliernative non-contractual claims

519
for damages.’

The Respondent submits that “the Tribunal is bound to follow the law of Ghana as applied by

352

Ghana's highest court to the PPA and hold that the PPA s void ab initio, Y and that “[tlhere is

no conceivable basis” 1o hold otherwise.

Wilh respect o the oriticism of the Sepreme Court Judgment that the Claimant develops in its
Interim Submission, the Respondent submits that this “merely recyclefs] the legal positions that
[the Claimant] took, and Iost, before the Sapreme Court.”™

Starting from the premise that the Tribural is bound to apply the laws of Ghana 1o the fssue of
validity of the PPA pursuant to Clause 23 of the PPA and Artcle 33 of the UNCITRAL
Rules,™ the Respondent proceeds to explain why the Tribunal has to follow the Supreme Court

Tudgment, Firsl, the Parties agree that the Supreme Cowrt of Ghana has original and exclusive

jurisdiction over all matters refating to the enforcement or interpretation of the Constitution,

pursuant 1o Article 130(1)(a) of the Constitution.” Additionally, arbitral tribunals do not have
power to enforce or interprei national constitutions, except for considerations of tansnational

public policy inapplicable in this case.”™

Rejoinder, para. 51.
Rejoinder, para. 18; also paras. 19 and 36.
Rejoinder, para, 38; Respondent’s Post-Hearing Subiission, para. §4.

Rejoinder, para. 25 also referring o Claimant’s Submission regarding Procedural order No. 1, paras. 40
and 188; Respondent’s Post-Hearing Submission, para. 85.

Rejoinder, para. 27, referring to Ghana’s Brief Regarding Procedural Order No. 1, a1 5-10 and Balkan’s
Brief Regarding Procedural Order No. 1, para. 162,

Rejoinder, para. 28 and note 11 citing Final Award in ICC case No. 6320 (1992), para. 3.3.
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364,

366.

Second, relying on arbitral decisions and doctrinal sources,”™ the Respondent asserts that it is a
“fundamental principle of intemational law and arbitration that arbival tribunals should
s 536 11

recognize and defer to judgments {...] with force of res judicat. will also be beyond the

scope of the powers of the Tribunal to “disregard seltled authority if there is ‘sufficient support’
for doing s0”, when it has not been empowered by the parties to arbitrate ex aequo et bono.™
Further, failure to follow the constitutional interpretation of the Supreme Court will, according
to the Respondent, be ground for relusing recognition and enforcement of the arbitral award

under Article V.2(b) of the New York Convention.”

Third, the international law principle of deference 1o res judicata is consistent with Putch faw,
Specitically, pursuant to Articlte 226 of the Dutch Code of Civil Procedure, the Supreme Court
Judgment will be found to have the force of res judicara.”” Additionally, the principle of res
Jjudicata applies equally to an arbitration in which Duich law is the lex loci arbirri™ and
doctrinal sources emphasize the risk of setting aside an award which deviates from a preceding

TN 43
court decision ™

The Kespondent maimiains that the Supreme Court Judgment is not open to future
determination. Contrary to the Claimant’s argument regarding the lack of finality of the
Supreme Court’s determination conceming the validity of the PPA, the Respondent asserls that
“la} determination as to the validity of the PPA under the laws of Ghana bas ... been made by
the Supreme Court of Ghana,”™” The Respondent rejects the Claimant’s view that remitting the

case 1o the High Court means that the Supreme Court Judgment is “open to further

AMCO v, Indonesia, YCSTD Resubmitted Case Decision on Jurisdiction, Case No. ARB/BI/T (1988);
Fillip de Ly, Audley Sheppard. ILA Interim Report on Res Judicaia and Arbirrazion, Atbitration
International, Vol 25, No. 1 (2009), p. 55; Bernard Hanotiau, The Res Judicara Effect of an Arbitral
Award Rendered in Connected Arbitration Arising form the Same Project, Ch. VIL Complex
Arbitrations: Multiparty, Multicontract, Multi-Issue and Class Actons (2605) at para. 512; Gary Bom,
International Commercial Arbitration, Vol. 2 (2009}, p. 2963,

Reioinder, para. 31,

Rejoinder, para, 32 citing Gary Born, Internationa]l Commercial Arbitration, Vol 2 (2009), pp. 2963-
2964,

Rejoinder, para. 33,

Rejoinder. para. 34.1, referring to Emst Gras, “Res Judicata and Hees finitri opportet according to Dutch
faw,” in European Review of Private Eaw (1998}, at 124-129,

Rejeinder, para. 34.2.

Rejoinder, para, 34.3, citing Claimant’s Duich counsel, Gerald J. Meijer, Overeenkomst toi Arbiirage 959
€2011).

Rejoinder, para. 16.
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interpretation”,”” contending that a further determination by the High Court — to the effect that

the PPA is not void ab initle - would be contrary to the Constitution of Ghana and binding

33
precedent, ™

367, In further support of its position on finality of the Supreme Count Judgment, the Respondent

emphasizes that the Claimant did not apply for review, as it had the right to do within one
S month from the date of the judgment, pursuart to Rules 54-36 of Ghana’s Supreme Court

35
Rules.™

368, With respect to the constitutional constraints on the Ghanaian High Court, the Respondent
emphasizes that courts are bound to comply with the decisions of the Supreme Court. In
particular, Article 1293} of the Constitution provides that “ali other cowts shall be bound o
follow the decisions of the Supreme Court on questions of law™™* and Article 130(2) provides
that “{tjhe Court in which the guestion arose shail dispose of the case in accordance with the

P ~ 337
decision of the Supreme Court.

369, With respect w binding precedent, the Respondent submits thal in Faroe, a decision that the
Parties agree is still an authoritative statement of the law.™ the Supreme Court “held that a
contract subject to Article 181(3) is void ab initio in all cases absent Parliamentary approval.”™

The Respondent emphasizes that such an agreement is unenforceable pursuant to Holding 6 of

Farce: “[elven though the defendant had, by summary judgment been finally adjudged as

having breached the power purchase agreement, the court would refuse fo award any damages

for the breach because the agreement or contract was unconstitutional for non-compliance with

article 181(5) of the 1992 Constitution,”™

370, The Respondent concludes that there is no authority supporting Balkan's position that the High

Court might find the PPA enforceable.™' Also, with respect Lo the possibility of relief contended

¥ Rejoinder, paras. 19, 37, 39, 42, 48.

53 Rejoinder, para. 37.
! 35 Rejoinder, para. 39.
_ 336 Cited in Rejoinder, para. 40.
’ ; =7 Cited in Rejoinder, para. 41, aiso referring to Section 2(4) and 3¢2) of the Courts Act, 1993,
: ¥ Rejoinder, para. 42.
: . 538 Reioinder, para. 42.
L M9 Rejoinder, para. 45 citing Holding 6 of Faroe. See also para, 46, citing Dr. Date-Bah JSC’s opinion on
: Holding 6 : “the contract in Faroe was not an illegal contract but was rather a contract which is null and
P void and unenforceable for constitutional reasons.”
541

Rejoinder, para. 48,

PCA 117830 116




Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 135 of 264

by the Claimant, the Respondent submits that “neither the Tribunal nor the High Court could

breathe life into a contract that is void ab inifio or order the Parliament to approve the PPA even

if it were submitted to it.”*

371. The Respondent adds that “every legal definition of void b initio™™* contradicts the Claimant’s
argument that the PPA can be enforced by the High Court, given that the concept refers to

nullity from the moment of conclusion of the agreement.

The Respondent also seeks to counter the argument made by the Claimant at the hf:aring‘w1 that

)
3
¥

clanses 2.6, 2.7 and 18 of the PPA may survive because they cannot be considered part of an

infernational business tragsaction, According to the Respondent, the argument was rejected at

by the Supreme Court, as the definition of “international transaction” encompassed the whole

PPA, not just certain p.rwis:ions.m

373, Finally, the Respondent contends that public international law is not applicable to the case but
only the laws of Ghana. The Respondent sees no legal basis for the application of international
law™ — it submits that the Supreme Court has unequivocally affirmed that Ghana is a dualist
state in which principles of public international law are not incorporated into the law of Ghana if
they are inconsistent with the Constitution or statutes of Ghana as interpreted by s Supreme

47
Court.”

{¢)  The Tribunal’s Findings and Conclusions on the Validity of the PPA

374, The Tribunal recails that in its Interitn Award on Jurisdiction it determined that the arbitration
agreement between the Parties was valid and that accordingly it had jurisdiction to decide on the
substance of this dispute under the PPA. At the same time the Tribunal expressed its highest
respect for the courts of Ghana and established a long schedule for the written submissions of
the Parties and the timing of the hearing on the merits so as to be able to take into full

consideration what the Supreme Court of Ghana could have decided on this matter in the light

4 Rejoinder, fn. 20. j

Rejeinder, para. 50 referring to Black’™s Law Dictionary, Halsbury's Jaws of England, and Guiness
Mahorn & Co. Ltd. V. Kensington and Chelsea Royal London Borough Council [1999] QB 215, per
Robert Walker 1..J, at 236.

34 Hearing on the Merits Transcript, Day 1, 48:1-6.

5 Respondent’s Post-Hearing Submission, para. §9. E-

5 Respondent’s Post-Hearing Subrmission, para. 91,

T Respondent’s Post-Hearing Submission, para. 92,
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of the proceedings before the courts of that country. The Tribunal must reiterate at this point its

respect for Ghanaian judicial processes,

—
L]
3
Lh

This Tribunal could not presume to decide an issue of constitutional interpretation in Ghana

when the highest courts of the country have considered the matter under their respective

Jjurisdictions. While international arbitration is not subordinated to the views of national courts it
nonetheless can consider to the fullest extent possible how to conduct its own jurisdiction in a
framework of compatibility and not of confrontation, particularly when national courts are both
independent and professionally competent. There are cases in which these fupdamental factors
are either non-existent or subject to serious doubt and then the role of international arbifration

might be different, but this is certainly not the case here.

376. From the arguments of the Parties and the judgment of the Supreme Court on this case it is not
difficult to realize that there are two aspects to be considered in succession. The first concerns
the determination of the nature of the PPA while the second concerns the effects of such
determination n the specific circumstances of this dispute. The Supreme Court rightly identified
that the essential determination it had to make was whether or not the PPA constitutes an
international business transaction under Arsticle 181(3) of the Constitution, with the Court
having answered this questlon in the affirmative. The Supreme Court then proceeded to remit

the case to the High Court for its consideration in light of the interpretation made, a proceeding

which is still pending before this last court, The Supreme Court did not decide on the effects of

its determination which is a task that falls on the High Court.

377, In determining that the PPA is an interpational business or economic transaction for the purpose
of Article 181(5) of the Constitution, the Supreme Court also recognized that the matier had not
been free from doubt. Three determinations of the Supreme Cowrt reflect this uncertain
situation, It first indicated in its judgment that Parliament should consider enacting a Biil
indicating what modifications it wishes to make to Article 181(5) of the Constitution so as to
provide “greater certainty and clarity to the law.” The Coust then proceeded to acknowledge the
“need to formulate a clear criterion for distingaishing transactions between the Government and

¢ (GGhanaian entities that fall under Article 181(5) from others with Ghanaian entities which do not

fall in the category of Article 181(5) despite thewr foreign connections...”, an acknowledgment

i
. . . . - - A
P which again evidences that the guiding criterion under the Constitution for the purpose of
Article 181(5) was not clear enough,
; 378. The third determination by the Supreme Court was to intreduce a distinction that had not been
[
g expressly made in that Asticle so as to implicitly understand that only major international
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business or gconomic {ransactions are 1o be subject to the provisions of the Asticle in question.
In so determining the Supreme Court further noted that Parliament should exercise its legislative
power i1 relation to article 181(3) in order to clarify which transactions are to be viewed as
major, again evidencing in this respect thai the matter was not settied. In view of this
uncertainty the Supreme Court also advised that “[iln the interim, a certification from the
Attorney-General [before a dispute has arisen] that an international business transaction {o
which the Governmen! is a parly is ‘major’ or not should be accorded great weight by the

courts.”

On examining the Supreme Court judgment here considered, this Tribunal notes that the views
heid by both the Plaintiff and the Defendant before that court are plausible and could not be held
to be legally wrong. In fact, as the Coust pointed out, the counstitutional provision discussed
should not necessarily be read as embracing only agreements between the Government and
entities resident abroad, thus reasoning that a party resident in Ghana might be subject to the
constifutional requirement if the substance rather than the form of the transaction and other
relevant criteria shows a clear international nature of such agreement. At the same time the
Court noted that it would be impractical for Parliament to scrutinize every single transaction
with international ramifications entered into by the Executive, the bright line separating these
different transactions being the distinction between “major” transactions and those done in

“ordinary commerce”.

There can be no doubt about the fact that the PPA embodies the existence of significant foreign
components which is what in the end convinced the Supreme Court in reaching the conclusion it
did. It is quite frue that the PPA viewed as a whole, “in the round” as described by the Court,
confains several international components, such as the nature of the business and the related
investments made or the waiver by the Government of sovereign immunity. The Claimant’s
arguments as to the fact that BEL was organized as a Ghanaian company in compliance with the
applicable legislation are, however, equally true, and thus the foreign ownership of the company
or the foreign nationality of its executives shouid not necessarily be an obstacle to concluding
that the PPA does not qualify as the kind of agreement subject to the requirement of Article
I81(5) of the Constitution. The management and control of the company does not lose its
connection to Ghana in spite of the foreign interests involved nor is this a consequence of its
owners residing abroad. As has been noted above, and as the Claimant rightly notes, this is not a
case brought under a foreign investment treaty. Doubts expressed by the Supreme Court about
the intended meaning of Article 183(5) are well 1aken. This Tribunal notes in particular that the

Supreme Court rightly considered the provisions of paragraph 5 in the context of Article 181 as
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o a whole, the main concern of which, as stated in ils paragraph 1, is that an agreement entered

into by the Governiment for the granting of a Joan out of public funds or public accounis must be
E authorized by Parliament. Paragraph 5 then applies this requirement concerning loans o an
i international business or economic ransaction, calling Parliament to do this “with the necessary

i modifications”. These modifications were never introduced. The provision of paragraph 5 as it

stands today could be interpreted to the effect that ParHamentary approval 18 required when an
mternational business or economic {ransaction is somewhat akin to a loan, which is not the case

here, or else that it would have to be specifically modilied so as to apply o sitpations different

from a loan, which has not been done.

381, Ghana’s Attorney General requested the Comnercial Division of the High Cowrt in Acera in
June 2010 to declare that the PPA was an international business transaction that needed
Parliamentary approval and not having obtained such approval it was thus unenforceable. This
same argament was raised by the Respondent in the arbitration proceedings with which this
Award is concerned. The Tribunal must note, however, that these views were expressed over a
year after the dispute between the Parties had arisen. Before that the issne had not been raised
and the Parties had only discussed the meaning of the PPA but had never questioned its validity.
If the materialization of the dispute can be ascertained in mid-2009. as per the facts explained
above, this would be the critical date to take into account as to the pertinence of the legal
argutnents and anything thereafter must be considered as views relating rather to the litigation in

progress than to the essence of the Parties” understandings on the PPA.

382, The arguments of the Attorney General before the Ghanadan courts have relied on the broad
definttion of international arbitration uader the ICC Arbitration Rules and other international
mstrumenis, as well as on the interpretation of the English Arbitration Act 1996 and statutes on
arbitration from Singapore and Ghana, so as {0 establish that the natwre of the PPA is
constitutive of an international business or economiic transaction, While this Tribunal will
discuss the argumenis concerning international arbitration further below, the issue is now moot
in view of the Supreme Court ruling in its judgment that the provisions of the PPA on this
ratter do not constilute an international business or economic {ransaction, The conclusions of

e this Tribunal in its Interim Award on the validity of the arbitration clause of the PPA have thus

! been reaffirmed by the Supreme Court, although some difference of views apparently persists

on the question of the arbitration clause being separate and severable from the contract.

383. The identification of a number of internationally related components of the PPA made by the

o Attorney General and accepted by the Supreme Court do not alter the fact that the company was
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incorporated in Ghana as required by the Ghanaian fegislation and regulations. The case is thus
different from a situation in which a foreign company or an agency thereof operates in a certain
country without a proper legal registration therein. The Supreme Court has rightly refused in
this context to follow the Attorney General’s request (o pierce BEL's corporate veil, an
alternative that is open in case of fraud, bad faith or other imeguiar behavior, but which is not
the case here where no irregularities have been alleged i respect of the Claimant's

incomporation in Ghana, as the Claimant has cotrectly argued before that Court.
P yarg

The Tribunal has also discussed above the difference between this case and one governed by the
proiection of foreign mvestments under treaties and other international ingtruments. In this
context it 1s nonetheless noteworthy thal the Attorney General has indicated the relevance of the
Ghana-UK Bilateral Investrnent Treaty as one of the factors listed to support its argument that
BEL’s incorporation in Ghana is insignificant and irrelevant because the sole shareholder of
BEL is Balkan UK. While this arpwment is understandable in the context of arguing thai the
PPA jis ap intermational business or economic transaction requiting Parliamentary approval in
spite of BEL being incorporated in Ghana, it nonetheless might lead 1o the conclusion that the
company could be entitled to international legal protection under that Treaty, which contradicts
the position of the Respondent that international arbitral tribunals have no jurisdiction in this

dispute.

The Tribunal is also mindful that the case Ariomey-General v Faroe Atlantic Co. Ltd, decided
eartier by the Sapreme Court, has figured prominently in the discussion of the Parties and the
judgment of the Court. In that case the Supreme Court decided that an international basiness or
econonuc transaction includes business between the Government and 4 company incorporated
abroad, noting however that the fact that Parliament had not made the necessary specifications

in pursuance of Article 181(5) did not render that Article inoperable.

The Respondent asserts in this respect that as there 15 no constitutional provision proscribing
Ghanaian companies from entering into international business or economic transactions with the
Goverament the clause in question should equally apply to such Ghanaian companies. The
Claimant argues (o the contrary that under relevant international conventions a transaction may
be considered international only if #t meets strict criteria, such as an agreement between two or
more couniries, involving parties residing in different countries or involving the crossing of
national borders, none of which are present in this case. The Claimant further asserts that none
of these elements is defined in the Constitution which cannot be then interpreted as having

settled the framework for the application of the provision without the necessary modificaiions.
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387. The Supreme Court’s interpretation of this provision is as noted above plassible but it is only
one possible alternative. The views of the Parties are equally well argued, the Court having so
recognized i slating that in determinmg these issues “we have been greatly assisted by the

painstaking Statements of Case filed by the Plaintiff and the Defendants”. It must also be noted

that the Court’s interpretation is largely based on the values of probity and accountability that
the drafters of Article 181 of the Constitution had emphasized, having found that in this light #t
is justifiable to read into the provision the implicit requirement of it being applicable also to

CGihanaian registered entities and not just to foreign based companies,

388, At this point and with due deference and respect, after having considered the Supreme Courl's
judgment in detail, the Tribunal must depart from the conclusion reached by that Court. The
Tribunal 1s convinced by the Claimant’s views on the need to apply & test taking into account
the “otality of the circumsiances™ as the guideline for determining whether a given agreement is
subject to the Constitutional provisions discussed. It is not enough to identify the foreign
components of the PPA, which as noted do exist, but also the fact that the PPA was entered into
by a Ghanatan company registered in Ghana cannot be ignored. Among other features arising
from this fact there is the evidence that BEL’s principal place of business is in this country, the
production envisaged under the PPA is to supply the domestic electrical market and payments
were (o be made in Ghana, thus meaning that performance under the PPA was entirely a
domestic business. Questions of {axation in Ghana have also been invoked by the Claimant ag

evidence that the business was considered a dormestic venture. Moreover, even il in international

arbitration: and inlernational principles of commercial law there is a rather liberal view to
broadly consider what is to be regarded as international, this is not unlimited, as the Claimant
noted citing the United Nations Convention on Contracts for the International Sale of Goods

{1980}

389, The Tribunal has also noted above that Articie 181 of the Constitution is inex(ricably related io
the question of government loans that might entail the transfer of public funds abroad, a purpose
not evidently applicabie to international business or economic transactions without iniroducing
the necessary modifications to its paragraph 5, as envisaged under this very provision and
requested from Parliament on more than one occasion by the Supreme Court. The PPA does not

te " mvolve the transfer of funds abroad in the sense that a loan does and thus the need for
Parliamentary approval is not self-evident either. The fact noted by the Claimant to the effect
that four other similar power purchase agreemenis between privale companies and the
: Government involving some form of foreign investment have not been submitied to

Parltamentary approval by the Government, except for one made after the Balkan judgment was
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issued, suggests that the constitutional requirement is not as mandatory as it would appear af

firsi sight.

390, The discussion about the nature of the PPA, however, is not the end of the matter as the
Tribunal has still to determine the proper legal effects of the Supreme Court’s judgment, While
for the Respondent this judgment means that the PPA 15 void ab initio and not enforceable, and 2

conseguently cannot give place to an award of contractual damages, the Tribunal must note that

the Supreme Court did not go that far and left in the hands of the High Court the disposition of

the specific dispute between the Parties. Although it ts theoretically possible that the High Court
couid reach a determination that the PPA is valid and enforceable, it does not appear to be likely
that this will be the case. The Respondent believes that the principle of res judicara would
necessarily require the High Court to follow the interpretation of the Supreme Court particularly

in view that under Asticle 130{2) of the Constitution lower courts shall dispose of the case in

accordance with the decision of the Supreme Court, The Respondent also invokes in support of
its view the fact that in Faroe the Supreme Court held that a contract subject to Article 181(5) is

I void ab initio absent Parliamentary approval.

391, BHven if that were to be the conclusion of the High Court, this Tribunal is convinced that that
would rot necessarily dispose of the dispule between the Parties. The Claimant bas made a
convincing argument 1o the effect that the constitutionality of a contractual agreement between a
party and the Government should not be subject 1o an after-the-event scrutiny when that
agreement has been acknowledged and prosecuted by that very Government for years,
particularly i’ any uncertainties are due to the Government's failure 1o seek any necessary
Parliamentary approval and to clarify the application of the constitutional provisions in

question.

392. The Tribunal recalls at this point the legal opinions issued on 26 October 2007 by Ghana's
Minister of Justice and Attorney-General. In the first opinion it was noted that Farce “clear] ¥
excludes the project hereof which involves a local company in a local transaction with the
Government” and that in “light of the above a Parliamentary approval would not be required for
the effectiveness of the Agreement”. The second opinion was still more iilumi.nating of the
Government’s view on this question as the Attorney General stated that “all acts, conditions and
things required by the laws and constitution of the Republic of Ghana to be done, fuifilled and
performed” had been indeed satisfied “in compliance with the laws and constitution of the
Repubhic of Ghana”. It then reached its final determination that Ghana’s obligations under the

PPA “are legal and valid obligations binding on [Ghana] and enforceable In accordance with the
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[
]
L)

394.

395,

terms of the Project Agreements”, further reaffirming that the “sanctity of contract is recognised
under the laws of Ghana and consequently the validity of the Project Agreements and the
binding nature of the obligations of the pariies there under are constitutionally safeguarded”, In

the view of this Tribunal, Ghana cannot be heard subsequently to argue the contrary.

Irrespective of Faree and a later decision of the Supreme Court of 19 July 2013, the latter not
being considered by the Tribunal as the Parties have not had the chance to properly discuss it at
the hearing, it is evident that the Respondent cannot ignore in the costext of this dispute the
opintons issued by its highest legal officer at the time of the negotiation of the PPA. The
Respondent has argued that the fact that those opinions had to be issved indicated that there
were doubts about the legal status of the PPA under the Constitution, but even if this were the
case it is perfectly legitimate for a Party to have such doubts and request their clarification by
the proper Governmental authorities. Furthermore, in the very terms of the PPA it is the
obligation of the Respondent to obtain all necessary approvals for the implementation of the
PPA, a provision with which the Respondent has declared itself to be in full compliance. I
Parliamentary approval was not sought because rightly or wrongly it was believed unnecessary,
the Respondent’s fatlure o seek Parliamentary approval of the PPA cannot be held ioday
against the Claimant. The queston is governed not only by principles of estoppel but by

fundamental considerations of good faith.

While the Parties disagree on whether international law applies to the merils of the dispute, the
Tribunal considers that the issue here is different for under both international law and the
domestic law of Ghana, as emphasized by the second opinion of the Attorney General, it is &
well recognized general principle of law that no party can iake advantage of its own wrong-

doing or omission o the detriment of the rights and interests of another party.

The Tribunal notes that the Government had at all relevant times before the commencement of
litigation understood and assured the Claimant that the PPA did not require Parliamentary
approval and that this view was specifically certified to the Claimant prior to the conclusion of
the PPA. The Tribunal also notes that submission of the PPA to Parliament for consideration
and approval could only be at the instance of the Respondent and the Claimant had no role or
competence in the matter. The Tribunal further notes the request of the Supreme Court that
Parliament should clarify which agreements having the nature of international business and
commercial iransaction are required lo be submitted to Parliament for approval, and the
Supreme Court’s suggestion that, pending such clarification, a certification by the Attorney

General, given before litigation has commenced. on whether the pature of a transaction falls or
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does not fall under Article 181(5) of the Constitution, should be given great weight by the
courts. In the view of the Tribunpal, this is what the Attorney General did in 2007 before the PPA

was concluded.

396, The outcome of the Supreme Court’s decision, and the Parliamentary clarification suggested by
the Court, might well result in the need to submit future agreements similar to the PPA 1o
Parliament for approval but, in the view of the Tribunal, this cannot derogate retroactively from
the legitimate rights and expectations of a party, especially where such party is acting on the
basis of a considered view of the Government solemnly given at the time when the agreement

was being negotiated, Accordingly, the Tribunal does not consider that il is sustainable (o argue

that the PPA can be so affected ab inftio. Such a posttion wonld be difficult to explain in legal

erms,

397, On the basis of the above considerations the Tribunal concludes that, in the particular
cireurnstances of this case, the Claimant had reasonable expectation that the Respondent had
accepted the validity of the Agreement and was, therefore, entitled 1o rely on the PPA and to
expect that the Respondent would fulfill the obligations that 1t had assumed thereunder. In this

connection the Tribunal observes that the principle that a reasonable and legitimate expectations

of a party can give rise (o a benefit that cannot be denied to that party is a well-acknowledged

principle of the common law and 1s, as such, part of the faws of the Republic of Ghana.

i, BURDEN OF PROOF
(2)  The Respondent’s Position

398, Pursuant to Sections 12 and 17 of Ghana’s Evidence Decree, 1976 and the Ghanaian decision,
Majolaghe v. Larbi & Ors,”™ the Respondent submits that, under Ghanaian law, the party
asserting a fact has the burden of producing evidence to prove that fact; the burden of proof
requires proof by a “preponderance of probabilities”.” The Respondent submits that Article
24(1) of the UNCITRAL Rules also provides that each party has the burden of proving the fact
relied on to support its claim or defense.” Thus, according to the Respondent, the Claimant has

the burden of proving that it fulfilled all the necessary conditions to justify Toliing Fees under

Majolaghe v. Larbi & Ors. [1950] G.L.R. 190 (“Majolaghe”), at 192, cited at Statement of Defense,
paras. 130-134; Sections 10-17 of Ghana’s Evidence Decree, 1975,

Statement of Defense, para. 133, citing Majolaghe, at 192, in relevant part: “Proof, in law, is the
establishment of fact by proper legal means; in other words, the establishmenl of an averment by
admissible evidence”; Rejoinder, para. 10.

Rejoinder. para. 13,
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Clause 11.9 of the PPA, as well as the burden of proving all of the facts which support its other

<o 551
damages claims.

{(by The Claimanti’s Position

P 399. The Claimant objects lo the Respondent’s reliance on Ghana's Supreme Court decision in

Majolaghe for the burden of proof. emphasising instead that it is the Arbitration Agreement, the

PR R

{INCITRAL Rules and the IBA Rules on the Taking of Evidence in International Arbitration

552

{2010) that inform the applicable burden of proof in these proceedings.

{¢y  The Tribunal’s Findings on the Burden of Proof

400, The Tribunal finds no difficulty in concluding that Respondent’s arguments are correct In

respect of the issue of the burden of proof. Under any relevant rule governing evidence a party

that asserts a fact must prove it. The question here is whether, as the Respondent argues, the
“preponderance of probabilities” is the appropriate test to satisfy the evidentiary requirements or
& more siringent standard should apply. Given the uncertainties surrounding some of the facts of
this case as examined above, particularly in respect of the technical elements required to set the
Power Station in operation, the Tribunal considers that the “preponderance of probabilities™ test
will serve as a guideline to estzblish whether an argument concerning 4 fact or a situation is

more likely than the other.

401, In any event, even if the 2010 IBA Rules on the Taking of Evidence that the Claimant maintains
are to be relied on iy considered the appropriate guideline, it must be noted that its main
evidentiary requirements are satisfied in this case. The Parties have produced abundant
documenis, witnesses have been calied to lestify, experts have made their reports and the
evidentiary hearing exhausted aill pessible angles to establish whether a certain fact has or has
not been proved so as to convince the Tribunal in reaching its conclusions on the merits. It must
also be kept in mind that, as the Parties have invoked contrasting constructions of fact to support
their respective arguments about the discharge of obligations under the PPA, it is for each Party
to provide convincing evidence of the facts relied on. It is accordingly not just for the Claimant

g to prove its claim but also for the Respondent to prove s own assertions that it has complied

with the obligations under the PPA.

¢ Rejoinder, para. 14,
Reply, paras. 149-151.
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The Parties have made important evidentiary arguments based on the facts that came 1o light as
a consequence of discovery in the ProEnergy litigation. The Tribunal must note in this respect
that it i3 not its function to rely on the proceedings of a separate dispute between BEL and
ProEnergy, one of its principal subcontractors, which was submitied to the United States’
courts. The fact, however, that the Responden: has obtained access to such proceedings and
their supporting documenis by means of a document production request submitted (¢ and
granted by that jusisdiction, and that these docaments have been introduced in the record of this
arbitration, provides justification for the Tribunal to consider some of the allegations made in

that other litigation if they shed lght on the facts of the dispute before it

The ProEnergy litigation was settled and some information on this agreement has been provided
by the Claimant in response to the Tribunal's request o explain whether ProEnergy has any
financia} interest in this arbitration.” In the Respondent’s view, the information provided does
not reflect the complete terms of sach seitlement and from the attachments produced it can be
seen that there are financial interests involved. which, the Respondent argues, cast doubt on the

testimony of a witness presented by the Claimant.™

THE CLAIMANT’S BREACH 0¥ CONTRACT CLAIM

Pursuant to Clause 23 of the PPA. Ghanaian law governs this claim.” The Claimant submits
that the basic applicable tenets of contract law are set out in Ghana’s Supreme Court Opinion
Ghana Ports and Horbors Authority v. Issoufou (1 993-?994),556 which in turn relies on the
English Court of Appeal decision in Denmark Productions Lid. v. Boscobel Productions Lid™'
** The Claimant reproduces lengthy excerpts from these decisions in its Statement of Claim.™

According o the Claimant, its version of the facts “chronicles a phepomal [sic} level of
achievement on behalf of BE[L] ... and its commissioning efforts”, including the achievement

of FSNL.*™ Taking into account the totality of its performance under the PPA, the Claimant

555

554

. 835

536

557

558

559

360

Claimant’s 7 June Letter, p. 2.

Respondent’s 10 july Letter, p. 2.

Statement of Claim, para. 312.

Ghana Poris and Harbors Authority v. Issoufou (1993-19943 1 GLR 24,

Denmark Productions Lid. v, Boscobel Productions Lid, [1969] 1 QB 699 CA, at 731.
Statement of Claim, para. 312.

Statement of Claim, paras. 312-314.

Statement of Claim, para. 330,
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states that Clause 7.3 of the PPA “clearly provides that any delays by BE[L] ... in meeting
milestone target dates that are caused by [Ghana’s} inability to provide ‘start up electricity’ shall
result in & day to day delay in the completion date of the Power Station™. ™" The Claimant
further asserts that since “starl-up electricity” necessarily includes both site electricity and grid
connectivity (citing Clauses 2.5, 2.8, 3.3, and the Fourth Schecule in support), then “not one day

has yet run” on its “mijestone schedule or toward the completion date”*™

i Euntitlement to Tolling Fees Under Clause 11.9 of the PPA

For convenience, the Tribunal restates the particulars of Clauses 11.4 and 11.9 of the PPA,

which will be referred to in the Parties” arguments under this issue, as well as under the issus of

Under Clause 11.4, BEL is entitled to Tolling Fees for each month foliowing “the Completion

Date” ™ The Completion Date is defined in the PPA as

the day upon which both parties certify that the Power Station, capable of operating in
accordance with the Operating Parameters, has successfully completed its testing and
commissioning. However, if BE[L.] has completed its tests and [Ghana's] infrastruciure is
not ready, the Completion Date shali be deemed to have occurred.”™

Clause 11.9 of the PPA provides that Tolling Fees are pavable to BEL if it is “unable 1o
commence testing of the Power Station (on the date nominated by BEL) as a result of [Ghana’s]

failure to provide an adequate Transmission Line and interconnection facilities for the Power

then in any of such events, [Ghana] shall be obligated to commence making payments of
Tolling Fees to BE[L] on the thittieth (30%) day after BE[L] certifies to [Ghana] that the
Power Station is complete or would have been complete except for the nonperformance as
listed in (i) above. The capacity for the purposes of calculating the Tolling Fees payable
under this Clause shall be deemed to be the Nominal Capacity.®

The Clatmant maintains that it is entitled to Tolling Fees under the PPA because “as early as

October or November of 2008, but without a doubt by the completion of the {FSNL] milestones

406,
grid connectivity, below,
407.
408.
Station”; it goes on to state that
{a) The Claimant’s Position
409,
M Statement of Claim, para. 329.
362 Statement of Claim, para. 329.
% Clanse 11.4 of the PPA.
 Clause 1.0 of the PPA.
565

Clause 11.9 of the PPA,
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[sic] in 200907 BE[C] ... has demonstrated that it has fulfilled conditions precedents io the

Tolling Fees under [Clause] 11.97.

In its Reply. the Claimant denies the Respondent’s assertion that the Claimant has not provided
any documentary evidence m this arbitration lo support its claim 1o Tolling Fees. The Claimant
relies on the principle in the Majolaghe decision which states that averments should be
supported by evidence where such corroborating evidence should exist. The Claimant further
asserts that “the Respondent has failed 10 clear the hurdle it sets for itself””.>” The Claimant
asserts that the Respondent’s Statement of Defense “offers scant reference to authorities or prior

x3 B
precedent” "™

In its Post-Hearing Submission, the Claimant reviews the docwmentary evidence that supports
its claims for Tolling Fees, namely the money expended,” the daily logs and the periodic
reports,” several pictures of the Barge obtained from both Parties™ ' and the certifications
provided by Ansaldo.””” With regard to the latter, the Claimant poinss to three letters written by
Messrs. Pleranlonio Savio and Marco Squadrone that cersify that the PPA Clanse 11.9 milestone

. 573
was achieved,

Finaily, the Clairnant rejects the Respondent’s assertion that it is not Hable under Clause 11.9
PPA because BEL lacked the qualification to embark upon the commissioning efforis and
because it undertook an unrealistic time schedule to commission the Barge. The Claimant
contends that all of #ts workers and subcontractors had the necessary expertise to fulfill their
commitments.”’* While the Claimant concedes that the schedule was aggressive, the Claimant
maintains that, had the Respondent performed its obligations on time, it would not have been

eSS
overly ambitious.

372

513

574

Statement of Claim, para. 331.

Reply, para. 153,

Reply, para. 147,

Claimant’s Post-Hearing Submission, para. 37.

Claimant’s Post-Hearing Submission, para. 38.

Claimant’s Post-Hearing Submission, para, 38, referring to Appendix 11 to the Submission.

Claimant’s Post-Hearing Submission, paras. 42-48.

Claimant’s Post-Hearing Submission, para. 47, referring to Appendices 12, 13 and 14 to the Submission.
Claimant’s Post-Hearing Submission, para. 49.

Claimant’s Post-Hearing Subsmission, paras 49-50.
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413,

414,

4135,

() The Respondent’s Position

According to the Respondent, the Claimant must demonstrate a right to be paid Tolling Fees
under Clauses 11.4 or 11.9 of the PPA."™ The Respondent asserts that the evidence presented by
the Claimant fails to demonstrate such a right.”” The Respondent further asserts that, “with one
of ils two turbines in disrepair, there is no way that Balkan can claim the Power Station was
ready for Final Testing and Commissioning, or that Balkar is entitled to Tolling Fees under
Clause 11.9 of the PPA.”"" In pasticuiar, the Respondent argues that the Parlies never jointly
certified that the Power Station is capable of operating in accordance with the Operating
Parameters, defined in the PPA.Y and that the Claimant fails to present evidence of such joint
certification.™
With respect Lo Clause 11.4 of the PPA, the Respondent counters that the Claimant tias failed 1o
present ary evidence that it successfully completed its testing and commissiening of the critical
systems on the Barge, either by the Eifective Dale of the PPA (March 2008) or thereafier.”™
The Respondent asserts that the Claimant ignored Clause 6.1 of the PPA, which provides as
Tollows:

BE[L.} shall give to [Ghanal not less than fourteen (14) days’ notice, or such lesser period

as the pasties hereto may sgree of its intention te commence any tlesting and

commissioning. ... [Ghana] shall provide assistance to BE[L] to obtain any permit or other

Governmental Approval required for testing and commercial operation of the Power
e R
Station,™

The Respondent further submits that the Claimant has not produced any tests demonsirating that
the Power Station sysiems were successfully tested against the Operating Parameters. ™
Specifically, the Respondent asserts that the FSNL tests submitted by the Claimant are
incomplete and do not demonstrate that the Turbines were capable of performing within
554

Operating Parameters set forth in the PPA. The Respondent argues that the Claimant also fails

576

577

578

379

580

S81

382

383

584

Statement of Defense, para, 121
Statement of Defense, para. 121; Claimant’s Post-Hearing Submission, para. 167.
Statement of Defense, para, 41.

Clause 1.0 of the PPA defines “Operating Parameters” as “the operating parameters of the Power Station
described in the Second Schedule.”

Statement of Defense, para. 124.
Statement of Defense, para. 125.
Clause 6.1 of the PPA.

Statement of Defense, para, 126,

Statement of Defense, para. 126, referring to the FENL tests submitted as Hxhibit C-38, Attachments 193-
194,
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to proffer evidence of successful Operating Parameters tests for other critical operating systems,
including the generator, the Substation, the fuel handling facilities and detivery systems. the fire
protection system, the relay protection system, the MicroSCADA, the water cooling system and

the cathode protection system.”™

With respect to its obligations under Clause 119 of the FPA, the Respondsnt asserts that it
provided an adeguate Transmission Line {as defined by the Fourth Schedule of the PPA}, which
it energised on & August 2008, “at least three months before Batkan began charging Tolling
Fees in November 2008 The Respondent further submits that the Claimant has provided no
evidence that the Power Station systems “were ready for Final Testing and Commissioning but
for Grid Connectivity as of November 2008 or any time thereafter” ™ In its Rejoinder. the
Respondent emphasizes that “once the Government energized this line, Balkan's ability to claim
Tolling Fees under Clause 11.9 was extinguished.”™

The Respondent argoes that the Claimant has nol produced documents sufficiently establishing
its entitlement 1o Tolling Fees under the PPA, and it has therefore failed, on a “preponderance
of the probabilities”, 1o satisfy the burden of proof prescribed under Ghana's Evidence Decree,

** The Respondent further

1975 and the landmark Ghanaian case, Majolaghe v. Larbi & Ors.
asserts that what documentary proof does exist demonstrates that the commissioning was never
completed, the Turbines were damaged and other critical systems were inoperable.”™ iIn support,
the Respondent relies on the ProEnergy Litigation documents, wherein Balkan US details
ProEnergy’s failures at length; faitures which the Respondent argues are wholly inconsistent
with the Claimant’s claim in this arbitration that it is entitled to Toiling Fees from 1 November
2008 forward and that the Barge was ready for Final Testing and Commissioning as of

28 October 2008.%"

in its Rejoinder, the Respondent asserts that “fejven if the Supreme Court had held the PPA to

be valid, Balkan has still failed to demonstrate any right to Tolling Fees under Clanse 11.9 of

SB6

Statement of Defense, para. 126

Statement of Defense, para. 129; Respondent’s Post-Hearing Submission, para. 103,

Statement of Defense, para. 126; Respondent’s Post-Hearing Submission, para. [09.

Rejoinder, para. 534; see alse Respondent’s Posi-Hearing Submission, para. 112.

Staterment of Defense, paras. 130-134: Sections 10-17 of Ghana's Evidence Decree, 1975: Majolaghe, a1 192,
Statement of Defense, para. 135,

Statement of Defense, para. 40.
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the PPA According to the Respondent. by its express terms, the Claimant may only claim
Tolling Fees under Clause 11.9 “if the Government f{ails to provide a Transmission Line
meeling the Specifications set forth in the Fourth Schedule of the PPA, and then only if Balkan
has completed as much of the commissioning as it could absent a Transmission Line”™” The
Respondent is of the view that the Claimant “fails both tests™, ™
419, Further, the Respondent submits that, in its Reply, the Claimant “continues to proffer éxcuses
purporting to justify s refusal to connect to the National Grid on August 8, 2008 when the
FEssiama Transmission Line was energized”. The Respondent asserts that the Claimant’s
“excuses” are wilhout merit and that the Tribunal need not consider the Claimant’s arguments in
this regard because, as the ProEnergy Litigation documents show, the Claimant never reached
the stage in the commissioning progess where 1t could have connected the Power Sation to the
Egsiama Transmission Line when it was energised (or for that matter the Elubo Transmission
Line when it was energised three months later).””
42} In particular, the Respondent asserts that the ProEnergy documents demonstrate the Claimant's
“ongoing failure to commission the 161 kV electrical system”, which the Respondent contends
“had to be completed and tested before the Power Station could be connected to the Natjonal
Grid™; ™ and that the Claimant “failed (o reach commissioning milestones for other critical

. . . e S se 597
power generation systems for which no grid connectivity is required™.”

423. In its Rejoinder, the Respondent comtends that the Claimant also failed to demonstrate that it
was prevented from commissioning other systems for which no grid connectivity was
required.” In particular, the Respondent draws support from the Expert Report of Parsons
Brinckerhoff, which opines that “[i]t is only absolutely necessary to have a connection to the
161 kV Transmission Lines that are part of the National Grid in the seventh and eighth
commissioning stages.” The Report explains that “[t}he [National] Grid connection then

provides the electrical load for the generaior and ‘locks in the generator to the Grid

2 Rejoinder, para. 52.

393 Rejoinder, para, 53,

¥ Rejoinder, para. 33.

593 Rejoinder, para. 55.

6 Respondent’s Post-Hearing Submission, para. 106.
o Rejoinder, para. 56

e Rejoinder, para. 68.

599

Expert Report of Parsons Brinckerhoff, at 8.
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or GO0 o L - . ; . .
frequency™; % “Ttthe Transmission Line is then used to conduct Performance Testing of the

: 25801
complete Power Station.”™

The Respondent further asserts that the Claimant: {i) failed to achieve mechanical testing of the
Turbines at FSNL:;** (i) intentionally misrepresented the condition of the Turbines and the
generators (o the Respondent at the time the Transmission Lines were e-nergjtsed;m3 and (i1} has
failed to provide documentary evidence verifying that it successfully commissioned still other
systems, such as the DCS, the Turbines” controls and panels, the two generators and associated

phase isolated bus ducts and the Turbines’ rotor blades.™™

{c} The Tribunal’s Findings on Claimant’s Entitlement (o Tolling Fees

The examination of the facts concerning the state of the Power Station at the Barge at the time
the dispute between the Parties erupted by mid-2009 shows, as discussed above, that the real
sitwation was far from what the Claimant describes as evidence of a “phenomal [sic] level of
achievement on behalf of BE[L] ... and its commissioning efforts.” Phenomenal efforts were
mdeed done (o get the Power Station to a satisfactory operating condition, but these were not on
the whole successful. In particular the Tribunal is mindful of ihe discussion concerning
achievement of FSNL., which in spite of those efforts was never attained at a sustainable level
iasting bevond seconds or minutes before the system broke down. As will be discussed below, it
is true as Claimant asserts that there were repeated problems with the Respondent’s provision of
start up electricity and these no doubi caused added difficulties and partial delays, but the
Tribunal does not find that these were inextricably related to a delay so major as to prevent the
testing and commissioning of the Power Station indefinitely, What the evidence does indicate,
however, is that the Claimant appears not to have done an adequate due diligence of the state of
the equipment on site when making iis techrical reports al the time of the negotiation of the

PPA and submitting its proposal for a ninety-day completion of the commissioning process.

The delay of the completion date envisaged under Clause 7.3 of the PPA, which could be
triggered by the lack of electricity, has not been shown to have had a causal connection with

such problems. The fact that the Power Station has not been tested and commissioned so as to

&0

601

602

603

G4

Expert Report of Parsons Brinckerhoff, at 8.

Rejoinder, para. 09; Expert Report of Parsons Brinckerhoff, para. 4.3(a)(vi1).
See Rejoinder, paras, 69-73.

See Rejoinder, paras. 76-77.

See Rejoinder, para. 77.

BCA 117830 133




Case 1:1/-cv-00564-APM  Document 1-2  Filed Os/sl/17 Page 152 of 264

be ready (o supply electricity to the National Grid until this very day is due rather to the
technical and mechanical failures of the Barge, including the fact noted by the Respondent
regarding the state of disrepair of one of the Turbines, which proves that critical milestones
could not be achieved irrespective of the lack of adequate supply of site electricity and grid

connectivity, The Claimant’s argument that “not one day has yet run” on its milestone schedule

or toward the compietion date because of Respondent’s failure to satisfy its obiigations does not

;;; tind support in the facts set out above.

T
! g

425. A convincing argument in this respect is that, as the Respondent peints out, the Claimant’s view
that it was entitled 1o charge Tolling Fees since July 2008 because it had achieved the milestone
of “First Fire” at that time s contradicted by Mr. Elders’ deposition of [ March 2010 in the
ProEnergy titigation, in which #t was asserted that the subcontractor was o breach of conlract as
a result of negligence and incompetence with the consequence that the commissioning of the

Barge was nof even close to completion.

426. 1t is aiso significant that there is an essential requirement associgted to the Completion Date
under Clause 114 of the PPA which has not been satisfied. The Clause provides that it is for
both parties to certity (hat the Power Station is capable of operating in accordance with the
Omperating Parameters and has successfully completed its testing and commissioning, This joint

certification was never done.

427, The Claimant has also argued that since Ghana failed 10 provide the adequate Transmission Line
and interconnection facilities for the Power Station it was unabie to commence testing and it ig
accordiogly entitled {o charge Tolling Pees under Clause 11.9 of the PPA. The Claimant asserts
that it fulfiled conditions precedent tc the Tolling Fees under this Clause in October or
Noveraber 2008 and certainly on reaching FSNL in 2009. The Tribunal has no reason to doubt
that monies were spent by the Claimant(, great efforts were made, reports preduced and pictures

shot, as documentary evidence shows, but these are not conclusive as to the state of the Barge or

that it has reached the stage of commissioning. The joint certificatton is still the decisive
etement missimg. The Tribunal, moreover, 15 not convinced of the accuracy of Ansaldoes’s :
certification. The letters written by Messrs, Savio and Squadrone certifying that the Clause 11.9 '
milestonte had been achieved do not find support in relevant tests and are squarely contradicted
by the documentation in the Probnergy lifigation. The continuous quarrelling between the
Claimant and its subcontractors also does not help 1o establish that progress ai the Barge was
satisfactory, and in any event shows, as the Respondent notes, that the time schedule indicated

by the Claimant was unrealistic. Despite the Claimant having notified the relevant authorities of
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Ghana that testing and commissioning would be ready on 28 October 2008 and supply of power

could begin on I November 2008, this proved not to be a feasible proposition.

428, Abkhough little in this case appears to be characterized by abselule certainty, in relying on the
“preponderance of the probabilities” test suggested by the Clairnant as governing the burden of
proof the Tribunal can only conclude that the conditions precedent for the charging of Tolling
Fees were not met. As the Respondent maintains, the Claimant never reached the stage in the
commissioning process where it could have connected the Power Station to the transmission
lines. Various systems associated to the mechanical testing of the turbines at FSNL, including

some not dependent upon connection (¢ the Transpdssion Lines, could nol achieve

commmissioning either, The Tribunal finds that on the whole the Expert Report of Mr. Parsons
Brinckerhoff is credible as reflecting the true state of the situation of the Power Station,
including the fact that connection to the Transmission Lines is only necessary al the late stages

of commissioning in order to conduct Performance Testing of the complete Power Station,

2. Entitdement to Incidental Damages

42%. The Claimant further claims incidental damages. These claims turn on the Pasrties” disagreement
#s to whether the Respondent provided the Claimant with adeguate site electricity and grid

connectivity to enable commissioning, as owed under the PPA,

(a} Difficuities Related to Site Electricity

i. The Claimant’s Position

430. The Claimant contends that it required a capacity of 2,000 kVa for site electricity.”™ Ag a result

of this alleged deficiency in power supply, the Claimant argues that, in March 2008, it was
0‘6{]6

torced 1o purchase a 1,000 kVa transformer costing USD 30,00
431. The Claimant’s Reply does not address the Respondent’s asseriion that the Claimant is not
entitled {0 incidental damages relating to site electricity, grid conmectivity, the RTU /

MicroSCADA or the Letter of Credit.®’

803 Statement of Claim, para. 151.
46 Statement of Clajin, para. 154; see also Claimant’s Post-Hearing Submission, para. 54, jg’
807 .é

See also Rejoinder, para. 152,
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ii.  The Respondent’s Position

432, The Respondent’s pesition is that it complied with its obligation under Clause 2.5 of the PPA (o
provide site electricity to the Ba:{ge.ﬁf}g It asserts that from the Effective Date of the PPA, it ran a

33 kV lines from the local electricity distribution network to the Barge.®” The Respondent

submits that the Claimant “confusingly runs several concepts together” in order Lo szggest that

it did not in fact provide adequate site electricity. ™ According to the Respondent, the

i
#
i
0

Claimant’s real complaint appears to be that there was only a 200 KV A rransformer on site when
it took over the Barge.”"! In this regard, the Respondent submits that if the Claimani concluded
it needed additional transformers on site, under Clause 2 of the PPA, it had the obligation to
acquire the equipment at its own cost; which the Respondent emphasizes the Claimant concedes

it did in March 2008.%7

433. The Regpondent also argues that the damages sought by the Claimant for the alleged breach of
the obligation on the Respondent to provide site electyicity are costs attributzhble 10 the Claimant
under the PPA % Specifically, the Respondent cites Clauses 3.3(1), 9.2, 2.1, 2.2 and 3.1 of the
PPA in support of its assertion that the costs of fuel are to be borne by the Claimant, as well as
the cost of any equipment that BEL required on site to commission the Power Station (generator

: A4
and transformers included).”

434, To counter the Claimant’s contention that it required a capacity of 2,000 kVA, the Respondent
refers to an e-mail dated 14 December 2007 from Mr. Elders to ProEnergy (oblained in the
ProEnergy Litigation discovery), wherein he stated that 350 kYA of site eleciricity was
sufficient for ProEnergy to do its job, thereby refusing ProEnergy’s request for additional
generators to provide site electricity. ®” Similarly, the Respondent refers to Mr. Fider’s

deposition in the ProEnergy Litigation, in which he testified that the Claimant provided power

oo Statement of Defense, para. 77.

603 Statement of Defense, para. 77, Witness Statement of Emmanuel Osafo, para. 39.

L 60 Statement of Defense, para. 76.

L 8 Statement of Defense, para, 79.

82 Statement of Defense, para. 79.

K % Statement of Defense, para. 137,

‘ S Statement of Defense, para. 137,

‘ 013 Statement of Defense, paras. 80-81; Exhibit R-25: “Email from 1. Robinson to feff Canon and Phil
% Elders, Re: BARGE POWER ISSUE™.

e
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“way beyond what [ProEnergy] asked”.”® The Respondent submits that while the Claimant
contends in this arbitration that inadequale or unreliable site electricity prevented # Trom
commissioning the Power Station within sinety (90) davs of the Effective Date (thus by
10 March 2008), in the ProEnergy Litigation, Balkan US claimed that ProEnergy could indeed
617

have compileted the Power Station by that date.”’ The Respondeat also highlights the

Clammant’s affirmation that the generators it purchased compensated any shortfalls 1n site
electricity from the 33 kV line.*
The Respondent further notes that the Barge, as equipped by 1ts manufacturer Ansaido, came
with a 2.800 kVA Black Start Generator, capable of a 250 kW emergency load in the event
electricity from the grid was not available.®”
Alternatively, the Respondent asserts that even if the Tribunal finds that there was insufficient
site electricity when the Claimant commenced work, it would still not excuse the Claimant’s
Failure to complete the work, as, pursuant to Clause 7.3 of the PPA, any delay in providing site
electricity resulted in a day-to-day extension of the Completion Date. 0 Accordingly, the
Respondent asserts that,
even if the Completion Date were extended by 90 working days from March 2008 when
Balkan claims it purchased the generator 10 supply site electricity, or from May 2008 when

it claims the Government resolved the problem, [BEL] would still have been Ob!iggir;d )
have the Power Station ready for Final Testing and Commissioning by October 2008.%

itt,  The Tribunal’s Findings on the Provision of Site Electricity

The Tribunal has concluded above on examining the facls conceming the supply and
availability of site electricity that the Claimant’s complaints about Respondent’s discharge of

this obligation have merit. What is not quile clear is which power capactty 15 required for the

617

Statement of Defense, para. 83; Exhibit R-7: “Deposition of Phillip David Elders, FroEnergy Services,
LLC v. Balkan Erergy Co., No. 08-40267, at 169:21-24.; Respondent’s Post-Hearing Submission, para,
160.

Staterment of Defense, para. 83; Exhibit R-8: “Deposition of Gene E. Phillips, ProEnergy Services, LLC v,
Balkan Energy Co., No. 09-0426", at 37:12-23, 61:6-20; Exhibit R-7: “Deposition of Phillip David
Elders, ProEnergy Services, LLC v. Balkan Energy Co., Mo, 09-40267, ar 21:5-22:23, 44:10-46:6, 76:10-
77:12, 91:3-8, 107:1-109:23; 115:13-116:4, 116:10-117:5; Exhibit R-4: “Plaintiff’s First Amended
Petition, Balkan Epergy Co. v. ProEnergy Servs. Int’l, Inc., et al,, No, 09-01944”, at para. 5.18-5.19.

Respondent’s Post-Hearing Submission, para. 160,
Statement of Defense, para. 82; Witness Statement of Emmanue] Osafo, para. 44,
Statement of Defense, para. 84,

Statement of Defense, para. 84, referring to Claimant’s arguments at paras. 153-154 of its Statement of
Claim.
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Barge's needs. The Clatmant argues that it needed a capacity of 2,000 kVa for site electricity
and that it had to purchase in 2008 a 1,000 kVa wansformer at a cost of USD 30,000, The
Respondent maintains that it had made available as from the Effective Date of the PPA a 33 kV

line, with stated capacity of 6,000 kVa when wansformed, ™ from the Jocal eleciricity

distribution network (o the Barge, and with this, it had complied with its obligations under

Clause 2.5 of the PPA.

el
§
L.

438, The Parties” discussion on this maiter is inseparable from their views concerning the guestion of
the wansformers and generators on site. As argued by the Respondent, the Claimant’s real
complaint appears to be that there was only a 200 kVA wansformer on site when it took over the
Barge. However, the Tribunal notes the Respondent’s argument to the effect that in Mr. Elder's
deposition In the ProEnergy litigation he attesied that the Claimant provided power “‘way

beyond what [Probnergy] asked.”

439, The Tribunal has also noted in discussing the facis of this matler that while these is no doubt
that the Respondent supplied site electricity, the Claimant’s view that this was faulty because of
the interrupiions that continuously affected that supply is credible. This is what made the

purchase of the generators inevitsbie as the Claimant had o compensate for those shortfalls.

440. The Respondent argues that it 15 the Claimant’s obligation under Clause 2 of the PPA to acquire
the necessary equipment at its own cost, citing also the provisions of Clavses 3.3(1), 9.2, 2.1, 2.2
and 3.1 of the PPA in support of its assertion that the costs of fuel are 1o be borme by the
Claimant, as well as the cost of any equipment that BEL required on site to commission the
Power Station. including generators and transformers, However, this does not mean that these
provisions can be used as an excuse for the defective supply of site eleciricity which is a clearly
an obligation of the Respondent. Hence to the extent that such additional equipment was
necessary o compensate for the defective supply, the Respondent is liable for its cost and any

incidental damages.

441, This conclusion must be related o the conclusion that the Tribunal reached above on the fact
H that the Claimant could not finalize the testing and commissioning of the Power Station at any

v relevant time. Although the Clabmant asserts that this was due, among other factors, to the lack

T

g of supply of adequate site electricity, the Tribunal has not found a cauvsal relationship between
such defects in the electricity supply and the Claimant’s ipability to comply with its main

obligation under the PPA, which was due to different reasons. It cannot be doubted that the

o 'é 622 Statement of Defense, para. 78,
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shortages in sile electricity caused delays in the comnpussioning process, but these were not
impediments to the necessary progress that ought te have been made in the ninety-days
following the Effective Date, particularly if BEL believed, as claimed in the ProEnergy

litigation, that the subcontractor could have completed the Power Station by that date,

In any event, as the Respondent notes, the Claimant maintained in the ProEnergy ltigation that
the generators if purchased compensated for any shortfalls in site electricity from the 33 kV line.
As noted above, in an e-mail dated 14 December 2007 to ProEnergy, Mr, Elders stated that
350 kV A of site electricity was suflicient for ProEnergy to do its job, and consequently refused
ProEnergy’s request lfor an additional generator (o provide site electricity, While it can be
assumed that occasional shortages could be corrected with generators coming into operation
their use would not be on the whole an adequate substitute for a fully reliable supply of site
electricity. Buot even then it is difficult to argue as Claimant does that testing and commissioning
were andefinstely delayed because of this reason, for even if electricity problems could have
caused some degree of disruption this could have been correcied by the day-to-day extension of
the Completion Drate as envisaged in Clause 7.3 of the PPA. 1t is also to be noied that in the
Respondent’s argument the Barge, as eguipped by its manufacturer Ansaldo, came with a
2.800 KV A Black Start Generator, capable of a 250 kW emergency load in the event glectricity

from the grid was not available.

(b)  Difficuities Related to Grid Connectivity
i The Claimant’s Position

The Claimant asserts that the Respondent failed to provide grid connectivity and, thai this
failure made it impossible for it to perform a final test on the critical systems and commission

623

the Power Station.™ The Claimant stales that the Respondent agreed (o provide BEL with a

iransmission line knowing that it would not be ready by the agreed date (31 December 2007).%
K further contends that although the Elubo transmission line, which the Respondent claims
could provide grid connectivity starting on 8§ August 2008, was energised it was nonetheless not
ready, and an attempl to energise it resulted in a general fault of the line.** Finally, the Essiama

transmission line required modifications, recalibration and coordination of the relay protection

624

H25

Statement of Claim, para. 284.
Claimant’s Post-Hearing Submission, para. 73.

Claimant’s Post-Hearing Submission, para. 75; Hearing on the Merits Transcript, P2ay 5, 10:25t0 12:11,
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with the Elubo line to provide grid connectivity to the Barge.”® On the whole, the Claimant
alleges that this lack of grid connectivity entitles it to Tolling Fees from the Respondent,

pursuant to Clause 11.9 of the PPA.

ii.  The Respondent’s Position

; 444, The Respondent argues that the Claimant’s allegations regarding grid connectivity are

v o 8

: contradicted by the written record. ® The Respondent asserts that adeguate grid conmectivity
has been available since August 2008, hence, the Claimant’s purported entitlement to Tolling
Fees under Clavse 11.9 of the PPA "is without merit since that clause only permits Balkan {o
charge Tolling Fees if the systems and the Barge are already complete but the Government has
failed ‘to provide an adequate Transmission Line’” "™
445, As detailed in the Statement of Facts above, the Respondent points o its letier to the Claimant
dated 28 july 2008, wherein it advised that the 161 kV Transmission Line was in place to

629

connect the Power Station to the National Grid, pursuant to Clause 2.8 of the PPA,™ the Fourth

63 : : 1 : 31 &3
Schedule ® and. most importantly, the Grid Connection Process Agreement © %7 The

Respondent further refers {0 the subsequent exchanges between the Parties dated 29 August and
12 August 2008, in which the Claimant expressed its alleged concerns for why the Transmission
Line could not yei be energised and, in turn, the Respondent replied that there was no chstacle
to energizing the Line.™ According to the Respondent, the Hssiama and Elubo Transmission
Lines were in good condition and were energised “well before Batkan (a) completed the 161 kY

electrical systern on the Power Station, (b) rectified what it claimed were the substantial

6 . s - ..
#6 Claimant's Post-Hearing Submission, para. 76.

“7 Statement of Defense, para. 87.

64 Statement of Defense, para. 98,

o Clause 2.8 of the PPA provides that the Respondent “shall construct, install and connect the Transmission

Line as required under the Fourth Schedule provided, however, that BE[L] will be responsible, at its own
cost, for the provision of adequate transmission cable to the point of interconnection to the National
Grid.”

630 The Fourth Schedule of the PPA provides that the 161 kV Transmission Line “be capable of taking the

P maximum output of the Power Station.”

ot Exhibit R-32: “Osagyefo Power Barge Grid Connection Process Agreement”, signed 17 June 2008,

- S
P %2 Statement of Defense, paras. 88-91; Exhibit R-53: “Letter from Tsaac Nyantakyi to Phillip Elders, Re:

: Osagyefo Power Barge Grid Connection Process”™; Exhibit C-38, Attachment 101: “VRA letter re: ling
| connectivity”,

. - Statement of Defense, paras. 92-95; Exhibit R-26: “Letter from Phillip Elders to the Minister for Energy,
g Re: Grid Connection Process, Visual Inspection of VRA Audit Results”: R-27: “Email chain between
Ry Josepk Wiafe, Isaac Nyantakyi, and Phillip Elders, Re; Fw: line clearance and ground details {typical)”.
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inadeguacies it found when ProEnergy Ieft the Project Site at the end of October 2008, or {¢)
9:-5’(‘34

{first achieved what i claims was a firing of the turbines up to FSNL in March and July 204
446, Accordingly. the Respondent submits that, by 8 Augast 2008, 365 MV A, “the maximum output
of the Power Station, as per the requirements specified in the Fourth Schedule (o the PPA for
the Transmission Line” was “energized and in service ready for connection to the 'Bazge”.ﬁg‘q' AsS
bonus gnd connectivity, in addition to this “adequate Transmission Line”, the Respondent says
it energised the Elubo Transmission Line 10 Tower 3 on 13 November 2008.5° Moreover, the
Respondent contends that the Claimant “has refused (o allow the Government io enter the

B - - - 4 . . ~ ~ ss B3T
Project Site to energise either Transmission Line from Tower 3 {0 the Barge™.””

447, According to the Respondent. the ProEnergy Litigation documents also show that, upon the
Governmeni energizing the Transmission Line, the Claimant became concerned that the
Government “could ‘call a defaull’” on account of the failure of BEL and ProEnergy io

complete the refurbishment of the Power Station on schedule.™™

ili.  The Tribunal’s Findings in Respect of Grid Connectivity

448, The Parties” discussions on the gquestion of grid conpeclivity mirror to a meaningful extent their
discussions on site electricity. For the Claimant the lack of adequate grid connectivity is ons
further cause that prevented it from achieving the final testing and commissioning of the Power
Station, while the Respondent maintains that it <uly discharged its obligations under the PPA by

enabling the Transmission Lines properly energised with enough anticipation,

449, The Tribunal has no doubt about the fact that the Essiama and the Elubo Transmission Lines
were energised by the times indicated by the Respondent, beginning in Auvgust 2008, The
Respondent’s letter to the Claimant dated 28 Yuly 2008 shows that the 161 kV Transmission
Line required to connect the Power Station to the Nationai Grid was in place. Maintenance and
reparation works on the lines was also done following the concerns expressed by the Claimant
on the readiness of such lines. As the Respondent notes, all these tasks were completed well

before BEL had installed the 161 kV electrical system on the Power Station and rectified the

o Statement of Defense, para. 93.

3 Statement of Defense, para. 95; Witness Staternent of Emmanue! Osafo, para, 25.
836 Statement of Defense, para. 96; Witness Statement of Emmanuel Osafo, para. 26.
87 Statement of Defense, para. 97; Wimess Statement of Emmanuel Osafo, para, 27,
038

Statement of Defense, para. 99; Exhibit R-8: “Deposition of Gene E. Phillips, ProEnergy Services, LLC v,
Balkan Energy Co., No. 09-40267, at 44:23-45:2.
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430,

451,

453,

problems found when ProEnergy left the Project Site ai the end of October 2008, just as it was

in anticipation of what the Claimant describes was the firing of a turbine at FSNL.

The Tribunal thus finds that the Respondent’s assertion that by 8 August 2008 the line required
for the 365 MV A transmission, the maximum output of the Power Station, was energised and in
service ready for connection to the Barge is credible, as also is the explanation that it energised
the Flubo Transmission Line to Tower 3 on 13 November 2008, Additlonal difficulties arose
between the Pariies concerning the work to energise either Transmission Line from Tower 3 to

the Barge, which has also been a matier of reciprocal complaints.

That the lines were energised does not mean, however, that they were exempt from problems.
The Claimant’s arguments to the effect that at points there were general faults of the line, with
particular reference to the Elubo Transmission Line, or that various modifications, recalibrations
and coordination of the relay protection of the Egsiama line with the Elubo Hae were necessary
is equally credible. As noted, most of the reparation and maintenance work of the lines,
including the probienms of jungle overgrowth, were prompted by the Claimant’s expressions of

concern in ihat respect.

But, as was also concluded in respect of site electricity, the difficulties caused by these
problems do not have a causal relationship with the fact that the Power Station was not ready for
final testing and commissioning at anv relevant point in time. As it was concluded above, this
situation: finds its roots in other factors that caunot be attributed to the Respondent. From the
ProEnergy Litigation documents made available by the Respondent it appears that the Claimant
was aware that the Government might have considered calling a default pn sccourt of the
faiture of BEL and ProEnergy to complete the refurbishment of the Power Station on schedule,
a consideration that would have been hardly possible if the reason for such failure was
attributable to the Respondent’s failwre to provide adequate Transmission Lines in working
condition. To the extent, however, that the difficulties caused by the Transmission Lines
resuited in expenditures and delays for the Claimant they could well lead to incidental damages

due to the Claimant, a matter to be considered further below.

(¢} TheRTU

Much of the Parties” argument relating to “grid connectivity”, in turn, cemters on the condition
and availability of the RTU / MicroSCADA, and in particular the guestion of which party had
the responsibility to commission this system and whether the RTU/MicroSCADA was a pre-

requisite to establishing grid connectivity.
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i. Boundary Definitions

The respective responsibilities of the Parties are faid out in the definitions section of the PPA,

which provide, in past, as follows:

“Dread End Tower” shall mean the last tower on the Site or such other points as may he
agreed upon by the Parties.

“Delivery Point” shall be the dead end tower where responsibilities for the equipment by
[Ghanal and the BE[L] are demarcated.

“Transmission Line” means the 161 kV voltage transmission line(s), transmission towaers,
substations and other ifems necessary o transmit electricity from the outgoing ganiry of the
switching facility within the Site to the National Grid as further described and having the
specifications set out in the Fourth Schedule.

The Claimant’s Position

433,

The Claimani relies on the definition of the “Dead Tower” under the PPA and, in particuiar, that

it may be defined by “such other points as may be agreed vpon by the Parties.”™™ According to
the Claimant, the Parties agreed upon such other point as including the RTU because it s

implicitly part of the Transmission Line,™"

The Respondent’s Position

456.

457,

The Respondent contends that since the RTU is located on the Barge, and the Respondent’s
responsibility for providing equipment ends at the Dead End Tower outside of the Barge,™’ that
responsibiiity for the RTU necessarily fails (o the Claimant. In the Respondent’s view, the
Claimant’s argument that the RTU is part of the Transmission Line is “incorrect” because the
“function of the RTU is to control and monitor equipment on the Power Station” %%

In the alternative, even if the Tribunal were to find that the RTU was part of the Transmission
Line, because the RTU is located in the Substation’s contrel room on the Barge, the RTU would
nevertheless be outside the area where the definition says the Transmission Line terminates

(“from the outgoing gantr}.f”).643

&30

540

G641

642

6843

Reply, para. 11.
Reply, paras. 11, 14,
Statemens of Claim, para. 10}; Rejoinder, para. 82,

RKejoinder, para. 84: Rejoinder Witness Statement of Eric Asare, paras, 4-5; Expert Report of Parsons
Brinckerhoff, para, 5.30.

Rejoinder, para. 84; Rejoinder Witness Statement of Eric Asare, para. 11,
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458, Inresponse to the Claimant’s assertion that “the eatirety of the substation located on the {Bjarge
. were [sic] the responsibility and obligation of the Government”,™ the Respondent points out

that the Claimant acknowledged its responsibility to commission all of the other systems on the |

Substation, including the 161 kV GIS switchgear, the transformers, the relay protection devices

and the GIS control cabinets.®”

The Tribunal's Findings on the Boundary Point Separating the Parties’ Responsibilities
g ) P g 2

459, The PPA’s definttion of the “Dead Tower” 1s in the Tribunal’s reading clear enough. “Dead End
Tower” is defined as the last tower on the Site or such other points as may be agreed upon by
the Parties. The location of this last tower is not disputed so the question is whether there was
different point agreed to between the parties where responsibilities of the Parties” would he
demarcated i terms of the provision of eguipment necessary flor the conneclion to the
Transrmaission Lines. Although the Claimant maintains that such was the case because the RTU
was implicitly a part of the Transmission Line, the Tribunal's reading is different. As the
Respondent notes, this equipment is on the Barge and Respondent’s responsibilities end at the
Dead End Tower outude the Barge. It follows that responsibility for the RTU system will
belong to the Claimant as there is no basis for extending the Respondent’s responsibility further
mnio the Barge, The Claimant’s agsertion that the entirety of the Substation is the responsibifity
of the Respendent is misplaced, particularly considering that, as the Respondent has also noted,
every other system on the Barge has been understood by the Claimant as falling under its own

responsibility.

460. Moreover, as the Respondent has also argued and the Tribunal has discussed above on
examination of this question on the facts, the main function of the RTU/Micro SCADA sysiem
is to control and monitor equipment on the Power Station, a function which quite naturally will
be related to the mformation the system will be receiving from the operations of the
Transmission Lines but which is separate from such lines. This interpretation is further
confirmed by the fact that “Transmission Line” is defined as the 161 kV voltage transmission

line(s), transmission towers, substations and other items necessary to transmit electricity from

“ Reply, para. 15.

: ™5 Rejoinder, para. 85: See e.g., R-33: “Letter from Scott Kinney to 1.D. Robinson, Re: Barge Power 161 kV
§ remote control and data acquisition system (SCADA)”, R-83; “Email from Scott Kinney to J.D. Robinson
: and other, Re: 161 kV GIS Switchgear Status”, R-84: “Email from Scott Kinney to Vincent Jones, Re:”,
R-98: “Email from J. 3. Robinson to Neii Crouch and other, Re: Verification of Transfer”; R-96:
“ProEnergy Barge Commissioning Weekly Report”, R-100: “Emalt! from Scott Kinney to J.D). Robinson,
« Rer, R-102: “Email from Scott Kinney to 1.1, Robinson, Re:™.

R
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the “outgoing gantry of the switching facility within the Site” to the National Grid, a definition

which does not cover equipment focated further to the mside of that outgoing point.

it.  Was Commissioning of the RTU / MicroSCADA a Pre-Reguisite 1o Grid
Connectivity?

The Claimant’s Position

461, The Claimant's position is that the Barge could not be connected to the National Grid until after
installation and commissioning of the RTU on the Barge.® The Claimant advances the view
that “a fully operating properly commissioned RTU” was a pre-requisite to grid connectivity.”’
The Claimant asserts that it repeatedly drew the Respondent’s attention to its respomsibilities
regarding the control and relay protection systems on the Barge.” The Claimant submits that
the installation of the RTV is a “clear example of ... dovetailing”, whereby the Respondent was

required to complete its physical work on the Esslama and Elubo Transmission Lines in order

for the Claimant 1o be able 1o reach FSNL.5*

462. The Claimant argues that the Substation “could not be integrated into” the grid system withouwt

the RTU.5

The Respondent’s Pasition

463. The Respondent is of the view that the RTU is not a pre-requisite to grid connectivity, asserting
that “numerous substations are connected fo the grid and integrated into its communication
system withoui an RTU."®! The Respondent also contends that “[the Clanmant’s] arguments

852 The function of the

regarding the RTU in these proceedings are... premature and irrelevant.
RTU is, amongst others, to monitor and centrol the GIS, which I turn is the a pre-requisite fo

grid comnectivity. As the GIS wasg not operational when the lines were allegedly energised on

¥ Statement of Claim, para. 115.

M7 Statement of Claim, para. 216; Exhibit C-39: Witness Statement of Robert MacDonald; Exhibit C-38:
Witness Statement of Philiip Elders, paras, 70, 198

™5 Statement of Claim, para. 193; Exhibit C-38: Witness Statement of Phillip Elders, para. 70,
i Statement of Claim, para. 193.

9% Statement of Claim, para. 334,

651

Statement of Defense, para. 138; Witness Statement of Eric Asare, para. 9,

632

Respondent’s Post-Hearing Submission, para, 138,
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8§ Augus: 2008, the Respondent submits that the Claimant could not have connected to the Grid
653

e g

regardiess of the status of the RTU.

The Tribural’s Findings on the RTU as a Prereguisite to Grid Connectivity

464, The discussion on this matter follows closely that examined above on the facts and the legal

H

T arguments ¢o not change the conclusions there reached. That the RTU sysiemn is necessary for

the proper functioning of the interconnection to the Natonal Grid is true but this assumes that
’ the testing and commissioning of the Power Station has been finalized. Once this last stage has
been satisfied the RTU will make the intercosnection possible. Before that there will be no
power generation Lo be integrated into the National Grid. As the Respondent has noted, if the
GIS electrical system was not operagdonal there could have been no connection possible
irrespectively of the RTU. Tt follows that while the RTU is necessary for grid connectivity, i is
i turn dependant on the 161 kV electrical system of the Barge. If the latter is unavailablie there

is no role for the RTU to perform or power Lo be transmitted.

iti.  Which Parly had the Obligation fo have the RTU / MicroSCADA Instailed
and Commissioned?

The Cloimant’s Position

465. The Claimant submits that the installation and commissioning of the RTU fell within the ambit

of the Respondent’s obligations under the PPA and the Grid Connection Process Agreement. ™™

466, The Claimant further submits that Ghana adopted & National Electricity Grid Code to create a
Commission to promulgaté uniform rules concerning the National Grid and that, pursuant to the
Code, GRIDCo was required to install and commission the RTU on the Barge.®® At the Hearing
on the Merits, the Claimant placed particular emphasis on this argument, asserting that Ghana’s
Grid Code and other relevant legislation — particularly 1.1 1934, enacted by the board of the
Epergy Commission on 4 June 2008.%¢ and entered into force on 23 Cetober 20087 (the same

658
)

day the October 2008 version of the Grid Code was circulated)™” — inform the interpretation of |

6 Respondent’s Post-Hearing Submission, para. 138.
0% Statement of Claim, para. 193; Exhibit C-38: Witness Statement of Phillip Elders, paras. 70.
_ 633 Statement of Claim, patas, 45, 115
'li 66 Hearing on the Merits Transcript, Day 1, 17:7-8.
%7 Hearing on the Merits Transcript, Day 1, 22:11.
' 654

Hearing on the Merits Transcript, Day 1, 22:14-16.
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the PPA because it shows that high-voltage substations form part of the NITS, and therefore fail

within the grid operator’s responsibility.
In its opening Statement al the Hearing on the Meriis, the Claimant first submits that

L1 1934 clearly defined what was to be considered the NITS in Ghana. This is found in Rule
3, which simply states that the NITS is any equipment regardless of ownership, which is
designed to function or operaze at any voltage higher than 36 kV. Thus [...] any reference to
equipment that operates at a high voltage, for example 161 ¥V, is considered by this
provision of Ghana law 1o constitute part of Ghana's NITS,**

Second, the Respondent contends that the specific obligations of the

utility ag it relates 1o matters in these proceadings, Rule 3(3)hy of L1 1934 required the
utitity — which is GridCo, which was established in 2006 — to plan, develop, install and
maintain an adequate supervisory control and data acquisition system, which was
specifically defined o include both felecommunications and remote terminal units at
transmission substations and generating stations.

Third, the Respondent submits that Rule 7(¢) of L1 1934 provides that GridCo was to be
“responsible for coordinating the design, instailation and maintenance of protection systems to
ensure the timely disconnect of faulty facilities and equipment™.®

Fourth, “and very relevant to these proceedings” the Claimant submits “Rule 8 {of LI 1934]
provides that for a person to become a wholesale supplier, that person was required to design,
install and maintain its plan and equipment to meet the requirements of a document called the

Connection Sub-Code, and other relevant regulations. "

Fifth, the Respondent points to Rule 11 of LT 1934, which mandates the Energy Commission to

issue and prepare a Grid Code to govern the technical operation of the NITS.*%?

According to
the Claimant, “if it is true that ne Grid Code had been formally put into place as of the date of
enactment of LI 1934, there are provisions in that LI that placed an obligation on existing grid
participanis ~ such as the Claimant and the Respondent - to comply with these rules

s . . - . 3 0 664
imimediately upon their coming into force.”.

659

a6t

661

662

663

664

Hearing on the Merits Transcript, Day 1, 11:23-12:6.
Hearing on the Merits Transcript, Day 1, 12:7-15.
Hearing on the Merits Transcript, Day 1, 12:16-19,
Hearing on the Merits Transcript, Day 1, 12:20-253.
Hearing on the Merits Transcript, Day 1, 13:5-8.
Hearing on the Merits Transcript, Day 1, 13:21-14:2,
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472.

The crux of the Claimant’s argument appears to be that “[n]o time is given for any transition
from one systermm or form of existence to the other. Rather, persons in the position of the
Claimant were in the interim subjected to what the L] called “existing rules and Prudent Utility
Practice ™% Rule 33 of LI 1934 defines Prudent Utility Practice to mean “generally accepted
design practices, methods and operation of a power system ... to meet utilify and industry
codes, standards and regu!ations”.(’ﬁ(’ It follows, according to the Claimant, that “LT 19347
reference to ‘existing rules and Prudent Utility Practice” is a reference (0 the April 2007 draft,
the July 2007 version, the [23] Gotober 2008 vez'sion,(’é? and all other versions that came into
existence within that period.”* The Claimant emphasizes that it is no coincidence that the Grid
Connection Process Agreement about the RTU was concluded between the Parties on

24 October 2008, just one day after LI 1934 carne into force.®

The Respondent’s Position

473. The Respondent contends that the installation and commissioning of the RTU was the
obligation of the Claimant under Clauses 2 and 3 of the PPA, citing the following excerpis in
support:®’°
& BEL is responsible for “equipping, completion, testing, commissioning and financing of

the Power Station.”®"
ﬂ* “all costs ... in connection with the equipping of the Power Station ... shali be borne by
BEL.

474, The Respondent also draws attention to the term “Delivery Point”, defined in Clause 1 of the
FPPA as the “dead end tower where responsibilities for equipment by [Ghanal and BE{L] are
demarcated”, and the term “Dead End Tower”, defined as the last tower on the site (Tower 11,57

563 Hearing on the Merits Transcript, Day 1, 14:2-6.

a6 Hearing on the Merits Transcript, Day 1, 14:11-16.

7 Exhibit C-46.

68 Hearing on the Merits Transeript. Day 1, 16:13-17.

%% Hearing on the Merits Transcript, Day 1, 22:9-23.

8 Statement of Defense, para. 138.

' Clause 3.1 of the PPA.

¥ Clause 2.2 of the PPA.

673

Staternent of Defense, para. 101, citing Clause 1 of the PPA (without emphasis added by Respondent};
Respondent’s Post-Hearing Submission, para. 144,
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In this regard, the Respondent submits that "all equipment heading away from Tower {1] and
the Project Site towards Tema are the responsibility of the Government. All the eguipment
heading away from Tower [1] and throughout the Project Site are the responsibility of Balkan.”
It follows, argues the Respondent, that “Islince the RTU is inside the Project Site, it is the
responsibility of Balkan just like every piece of equipment on the Barge, such as the turbines,
the DCS, the MicroSCADA, the switchgear, the relay protection devices, etc,”™™

The Respondent asseris that, as of December 2007, the Claimant acknowledged that
commissioning the RTU / MicroSCADA was its obligation, as 1s evidenced by the fact it sought
and obtained proposals from ABB and Taurus for this work "™ In particular, the Respondent
points 1o an e-mail dated 2 February 2009 from Mr. Robert MacDonald, on bebalf of BEL, o
Mr. Christian Moeller from ABB, after the Claimant had received ABB's proposal for installing
and commissioning the RTU / MicroSCADA."™ The Respondent also points to the declarations
miade by Mr. Elders at the hearing, in which he makes reference to this same pz'oposal.m The
Respondent asserts that “lais Balkan's response to ABE makes clear, Balkan understood that
the commissioning and upgrade of the conirol system, including the RTU on the Barge, was its
responsibilily, not the Goverpment’s, and in fact, directed ABB to redrafl the proposal to meet
Balkan’s requirements and specifications,”®”

The Respondent advances the view that none of the Claimant’s assertions with respect o the
RTU / MicroSCADA “can obscure the simple fact that the RTU was equipmernt on the Barge
that Balkan had the responsibility te instail and commission. Its failure or delay in doing so
represents a further default on its part under the PPA, and not a basis upon which 1t can claim an
entittement to Tolling Fees under the PPA™ "

The Respondent argues that the Claimant’s arguments related to the Grid Code should be
disregarded, asserting that the Code was not promulgated until October 2009, and thus has no

beartng on the Parlies” respective responsibilities under the PPA and, specifically, on the issue

674

675

676

677

678

679

Statement of Defense, para. 101,
Statement of Defense, paras. 138, 102; see also 103-107, 109-111.

Statement of Defense, para. 110; Exhibut R-36: “Email from Robert MacDonald to Christian Moelier, Re:
Technical Review of Osagyefo Barge RTU/SCADA™

Respondent’s Post-Hearing Submission, para. 148, referring to Hearing on the Merits Transcript, Day 2,
127:7-13.

Statement of Defense, para. §1{; Exhibit R-36: “Email from Robert MacDonald to Christian Moeller, Re:
Technical Review of Osagyefo Barge RTU/SCADA™.

Statement of Defense, para, 112.
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of responsibility for the RTU.™ The Respondent emphasizes that the Grid Connection Process

poTrnee

Agreement enlered into by the Parties on 24 August 2008 confirms that BEL would commission”

682

e

and pay for the RTU.* The Respondent relies on the testimony of Mr, Wiafe,”” who said that .

he expressly rejected Mr. Elders” assertion that refurbishment of the RTU on the Barge was the -

Respondent’s responsibility under the Grid Code.®™

- :

g - The Tribunal's Findings on the Obligations 1o Install and Conmission the RTUMicroSCADA System

.

478. Again on this matter the Parties” legal arguments relate ciosely to the facts on the very same
guestion that has already been examined above, that is, who was responsible for installing and
commissioning the RTU/MicroSCADA system on the Barge, The Tribunal concluded then that
it was the Claimant’s responsibility 1o pay for the commmissioning of the system. The Claimant’s
legal argument, however, submits that the installation and commissioning of the RTU fell
within the ambit of the Respondent’s obligations. In the Clatmant’s view (his was so because
under the various preliminary versions of the Grid Code preceding its final enactment in
October 2009, as well as under law LI 1934, enacted by the board of the Energy Commission
and in force since Gcetober 2008, GRIDCo was the entity responsible for installing and
commissioning this equipment on the Rarge as a part of substations operating al a voltage
higher than 36 kV, which is the case here, Other provisions of LI 1934 envisaged Grideo’s
mandate as incloding the responsibility to install, maintain and supervise and control data

acquisition systems.

479, Although the Claimant accepts the fact that the Grid Code was not in force af the time the PPA
was executed, it argues nevertheless that under LI 1934 there were obligations to comply with
its rules immediately upon entering into force and no time was given for a transition between
one system and the other. Existing rutes and Prudent Utility Practice, also defined in that Law,
led directly to the application of the draft versions of the Grid Code beginning in April 2007
until its final version and entry into force. The very Grid Connection Frocess Agreement about
the RTU was as noted concluded between the Parties on 24 Gctober 2008, just one day after LY

1934 came nto force,

Cross-examination of Vivienne Gadzekpo, Hearing on the Merits Transcript, Day 7, 108:17-25.
Rejoinder, para, 98.
o8 Hearing on the Merits Transcript, Day 5, 79:15-25;61:11-17.

o
& E S5 Respondent’s Post-Hearing Submission, para. 149,
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480. The Claimant’s arguments are well put and would be quite convincing were it not for the fact
that they encounter two equally powerful legal argumenis on the side of the Respondent, The
first is that responsibility for the equipping of the Power Station and all its costs are cleariy to be
borne by the Claimant under Clauses 2 and 3 of the PPA. These clauses do not refer specifically
to the RTU but do envisage all the equipment reguired for the operation of the Power Station,
The second argument is that the Dead End Tower that demarcates the Parties’ responsibilities is
defined as the last tower on the site and while evervthing heading outwards from that Tower i3
Respondent’s obhgation everything heading inwards to the Power Station 15 the responsibility
of the Claimant. It is of course weil established that the RTU is located inside the Project Site.
The Tribunal must note, however, that although the respective areas of responsibility are not
always well demarcated and may depend on specific arrangements this does not detract from its

conclusion concerning respongibility for the RTU.

481, The Tribunal also discussed on the facts that the Claimant at first acknowledged its obligations
in respect of this system, as is well reflecied in the comespondence between BEL and
prospective  subconiractors, particojarly ABB and Tawrus. There was no doubt m this
correspondence as to which was the entity respoensible for the installation and commissioning of
the RTU. As noted above, a similar understanding was reflected in the Grid Connection Process

Agreement of 24 August 2008 and also confirmed by My. Wiafe's testimony .

482. The Tribunal is mindfu! that #s task is to decide the dispute between the Farties principally as a
matter of contractual interprefation under the PPA. The terms of the PPA mast accordingly
govern its reasoning and conclusions. In this light, the PPA itsell and also the supplementary
agreement between the parties on the Grid Connection Process, clearly show that the installation
and commissioning of the RTU and its costs are 1o be borne by the Claimant. The understanding
of the Parties as expressed in the various exchanges noted also confirms this interpretation. The
Grid Code came later and it expressly envisaged that it shall not derogate from contractual
agreements. However many earlier drafts of the Grid Code there might have been none of these
earlier drafts can derogate from the terms of the contractual obligation as the Grid Code itself
provides that il does not. Accompanying legislation, which in itself is not clear enough, is not

dispositive of this matter. The Tribunal concludes that the Respondent prevails in this malter.

684 Witness Statement of Joseph Wiafe, para. 13; Hearing on the Merits Transcript, Day 5, 79:17-25 and

82:5-85:22.
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483.

484,

485,

{(d) {ither Contractnal Breaches: the Letter of Credit
1. The Claimant’s Position

The Claimant also alleges the Respondent faiied to comply with its obligations regarding the
Letter of Credit and that it did not obtain the necessary approvals, permits and licenses called

for under the PPA.® The Claimant does not elaborate further on its allegations in this regard.

it. The Respondent’s Posilion

The Respondent asserts that the Claimant’s additional claims under the “Other Breaches”
heading are “so general and non-specific as not to warrant a response’” ™ With respect te the
Letter of Credit, it understands the Claimant’s “complaint to be that the Government refused to
certify, under the terms of the {Letter of Credit], that Balkan is entitled to Tolling Fees™ ® The
Respondent’s position is that, since it does not owe the Claimant Tolling Fees, it is not in breach
of the Lelter of Credit or the PPA “by reason of its refusal to provide a {alse certification o the
Bank™."" Alternatively, should the Tribunal consider that the Claimant is entitled to Tolling
Fees, the Respondent refers to the Claimant’s assertion that the replacement letters of credit
were not always issued 30 days prior to the expiry of the one previously issued. The Respondent
sabmits that such claim must fail because (a) the PPA ~Clause 34.1.4.2.- provides a 60 day
grace period in case of default; (b) any elaim for breach was waived by the Claimant when it
accepted the replacement Letters of Credit without ohjection; (¢) the Claimant saffered no

. . - . Hi9
damage since it never sought to draw upon a letter of credit when one was nol in place.

iii.  The Tribunal’s Findings Concerning the Obligations Pertinent to the Lefter
of Credit

Baoth the factual findings made above on this other matter and the legal arguments developed by

the Parties lead to the same conclusion, The Claimant argues that the Respondent did not

St

Statement of Claim, para. 335,
Statement of Defense, para. 139
Statement of Defease, para. 139; see alse Rejoinder, para. 154,

Statement of Defense, para. 139 see also R-41: “Establishment of Letter of Credit ~ Power Purchase
From Generation on the Osagvefo Power Barge”, R-80: “Letter from Dr. M. Apiagyei Gyamfl to Balkan
Energy Company LLC, Re: Power Purchase Agreement between Government of Ghana and Balkan
Energy Ghana Ltd ~ Leiters of Credit”, R-81: “Letter from Phillip Elders to Dr. M. Aplagyei Gyamfi, Re:
Power Purchase Agreement Between Government of Ghana and Balkan Energy Gh. Lid, - Letter of
Credit”.

Respondent’s Post-Hearing Submission, para 197.
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comply with its obligations in respect of the Letter of Credit without much further elaboration,
excepl 1o point ouat that the Respondent refused to certify in the terms of the Letter of Credit that

Claimant was entitled to Tolling Fees.

Since the Tribunal has concluded that no Tolling Fees were owed 1o the Claimant in view of the
fact that the Power Station never came to the stage of completing its full and final testing and
comiissioning, the basis for the issuance of the Letter of Credit was no longer available and
Respondent’s argument to the effect that it could not certify an untrue fact is persuasive. The
Parties” discussion about whether other requirements concerning the replacement of the letters

of credit within certain deadlines were met 15 therefore moot.

Although the Claimant has also raised the question that it incurred in financial costs in
connection with its operations and bank accounts with Zenith Bank, with particular reference to

the Letter of Credi, such costs, even il incurred, are not attribwiable to the Respondent.

THE CLATMANT'S CLATYV OF BREACH OF THE ARBITRATION AGREEMENT
1. Introduction

The Claimant contends that since the Tribunal issued its Interim Award concluding that the
Arbitration Agreernent was valid and enforceable, the Respondent has nevertheless continued to
take actions in breach of the Parties’ Arbitration Agreement.” First, the Claimant argues that
the Respondent’s commencement of the proceeding before a US District Court to obtain
discovery from ProBnergy was improper.®' Second, the Claimant submits that the Respondent’s
continued pursuit of its referral of the constitutonality of the PPA to the Supreme Court of

Ghana constitutes a breach of the Arbitration Agreement.””

The Respondent counters that the Claimant’s claim for breach of the Arbifration Agreement on

the basis of the United States and Ghanaian litigations is “without merit”.*" In its Rejoinder, the

Respondent maintains this position in light of the Supreme Court Judgment of 16 May 2012.5%

b4

Statement of Claim, para, 349; Claimant’s Post-Hearing Submission, para, 93.
Statersent of Claim, para. 350; Statement of Defense, para. 141,

Statement of Claim, para. 351; Statement of Defense, para. 141,

Statement of Defense, para. 140,

Rejoinder, para, 155,
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2. The Proceeding Against ProEnergy for Discovery

o po
AR
e,

et

3 (3} The Claimant’s Position

Lo 450, The Claimant argues that the Respondent’s ex parfe application before a US District Court for,
what the Claimant characterizes as “broad discovery” from ProEnergy, violates the Pariies’
Arbitration Agreement.”” The Claimant submits that due o the Respondent’s actions in this

regard, it was forced to file submissions in an attempt to intervene in the United States

proceeding,

{Ii  The Respondent’s Position

451, The Respondent asserts that the proceeding it initiated in the United States was pursuant io
United States Statute 28 U.S.C. § 1782.,"° and was brought against ProEnergy, not BEL or
Balkan. The Respondent emphasizes that the Claimant “voluntarily chose to inlervene in that
proceeding rather than rely on ProEnergy’s objection” and, as such, “had a full and fair
opportunity to express its view to the US District Court regarding the discovery application,
including its view that § 1782 should not apply where an arbitzation is pending”™. %" The
Respondent farther contends that the Clazmant “cites no authority, UNCITRAL Rules, or
Arbitration Tribunal which bas ever held that it is a breach of an Arbitrstion Agreement for a
parly to seek discovery of a third party, such as ProEnergy, which is not a party to an arbitration

and not subject to the jurisdiction or discovery orders of the Arbitration Tribunal”.**

{c)  The Tribunal Findings in Respect of the Digcovery in the ProEnergy
Proceedings

492, 1t iy a fact that Respondent’s application for discovery before a US court concerned ProEnergy
as the defendant and not BEL or Balkan. That the Claimant in this case decided to intervene and
file submissions in respect of that application is quite natural as the discovery concerned

documents of relevance for this arhitration. The Tribunal is of the view that none of these steps

; 695 Statement of Clairn, para. 350; Exhibit C-48: "Application for Government of Ghana Discovery”.
P i 8% Statement of Defense, para. 143, Respondent states that “section 1782(a) enables foreign litigants to
b petition United States courts in order to assist them in obtaining discovery of evidence in the United
' States. Section 1782{a} provides, in relevant part: *The district court of the district in which a person
. resides or is found may order hire to ... produce a document or other thing for use in a proceeding in a
. foreign or international tribunal ... The order may be made pursuant to ... the application of any
! interested person’”.
it .
iy W7 Statement of Defense, paras, 142, 146,
; §§ o3 Statement of Defense, para. 145,
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can be considered to amount o a breach of the arbitration agreement. Had the Hespondent
applied to this Tribunal for discovery of documents produced in fitigation before the US cowrts
it is quite lkely that it would not have suceeeded for want of jurisdiction as ProEnergy is not a

Party to this arbitration.

The fact that the Claimant had the opportunity to be heard in the discovery proceedings,
including in respect of #s argument that discovery could net be granted when there were
arbitration proceedings pending, is well established and thus the Claimant has not been put to
any disadvantage in the context of such discovery application. Respondent’s arguments to the
effect that there are no rules preventing discovery from a third party while the arbitration is
pending is correct. It would be of course different if the discovery proceedings were to interfere
with the conduct of the arbitration, for example because of an injunction or suspension order,

but that is not the case here.

Just as the Tribonal granted a prolonged schedule for submissions so as {o take inte accouns
whal could be the decision of the Ghanaian courts, it can equally take into account other
relevant documents produced in discovery to the extent that they are helpful to decide the
dispute before it. And the actual fact is that these documents were of importance in respect of

many issues before the Tribunal,

3 The Ghanaian Court Proceedings
(g} The Claimant’s Position

The Claimant asserts that the Respondent has also violated the Arbitration Agreement “by
continuing to prosecate litigation in the Ghanaian couris”, which, conseguently, has again
required the Claimant to respond.®™ As set out above in the Statement of Facts, the Claimant
emphasizes that the Respondent took the following additional steps to advance its interests

before the Ghanalan courts:

# “While the trial was vet to commernce in the High Court of Ghana, [Ghanal filed an
application with the Ghanaian Supreme Courl o determine whether the PPA and the
Arbitration Agreement constitute international business transactions within the meaning

of the Ghanaian Constitution.””™

639

TG0

Statement of Claim, para. 351,

Statement of Claim, para. 351.
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0 “In May 2011 the Ghapaian High Court denied referral of the guestions to the Ghanaian

Supreme Court,”™

& “In July 2011, the [Government of Ghana] filed a Motion on Motice to Invoke

Supervisory Jurisdiction of the Sapreme Court in the Supreme Court of Ghana

: - . . w702
challenging the High Court’s ruling denying refersal.”™’

(by The Respondent’s Position

L1
H

e

Py

496. The Respondent counters the Claimant’s assertion that the proceedings before (he Ghanaian
courts violate the Arbitration Agreement. First, the Respondent argues that had “the Tribunal
viewed those proceedings as a breach of the arbitration agreement, it presumably would have
granted, rather than denied, Balkan’s request for an injunction of those proceedings™.”" Second,
the Respondent argues that the schedule for this arbitration sef by the Tribunal expressly
allowed for a reference of the constitutional issue to the Supreme Couwrt.™ In its Interim Award,
the Tribunal noted its willingness to adjust the schedule of this arbitration “to consider and take
fully into account the views of the Ghanaian courts on the issues raised with regard to the
applicabitity of Asticle 181(5) of the Ghanalan Constitution”™.”™ Third, the Respondent submits
that the Ghanaian proceedings “involve additional parties who are not parties 1o the Arbitration

Agreement and are, as such, not subject 0 the jurisdiction of this Tribunal™.™ Finally, the

Respondent asserts that it has not misrepresented this Tribunal’s Interim Award before the

United States or Ghanatan courts, “as Balkan did to the U.S. Court, in the discovery proceedings

. 2 TR7
against ProEnergy”,

497, Inits Rejoinder, the Respondent further submits that, while the Supreme Court Judgment states

that “the Arbitration Agreement was not ab international business transaction within the

meaning of Article 181(5) of the Constitution”,”™ there was no finding that the proceedings in

o Statement of Claim, para. 351; Exhibit C-49: “Ruling of High Court”.

M Statement of Claim, para. 351; Exhibit C-50; “Motion on Notice to Invoke Supervisory Jusisdiction of the
Supreme Court.”
1 s Statement of Defense, para. 147; Interim Award. para. 190; see also Rejoinder, para. 155
: s o Statement of Defense, para. 147.
! 7 Staternent of Defense, para. 147; Interim Award, paras. 63, 192; see also Rejoinder, para. 135,
06 Statement of Defense, para, 147, '
w Statement of Defense, para. 148; Exhibit R-42: “Order, Government of Ghana v. ProEnergy Servs., LLC,
et al., No. 11-9002".
708

The Tribunal is mindful that the crux of the Respondent’s case is that the Supreme Court of Ghana
labelied the PPA as an international business transaction within the meaning of Article 181(5) of the

e
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Ghana themselves violated the Arbitration Agreement: “nor could it” because those procsedings

involve parties not privy to the Arbitration Agreement to the PPA.™"

{¢} The Tribunal's Findings on the Breach of the Arbliration Agreement by
Virtue of the Ghanaian Court Proceedings

The Tribunal dees not consider that proceedings before the Ghanaian courts could be held to be
in breach of the arbitration agreement, as argued by the Claimant. Had such proceedings or any
decision adopted thereunder interfered with the progress of this arbitration or with the authority
of this Tribumal to properly conduct its business the conclusion might have been different. Byt
that was nlot the case and in fact, as the Respondent notes, in its Interim Award the Tribunal
dented the Claimant’s request for an imjunction of such proceedings because no such
interference arose from the Ghanalan cowts. In its Interim Submission of 20 June 2012 the
Clatmant has requested the Tribunal to reconsider its decision on anti-sull injunction, & request

which the Tribunal denied.

It i3 also to be kept in mind that, as also noted by the Respondent, the schedule of this
arbitration was fonger than usual so as to allow prudent time for the Supreme Court to make its
views on the constitutional issues of the case known. It should also be noted that if such views
had not become available at a time compatible with the schedule of the arbitration it is guite
likely that the Tribunal would have continued to move forward in the discharge of its duties, but
this was not the case. Ag there has been no interference with this arbitration by the proceedings
before the Supreme Court, nor any interference of this arbitration with the Ghanaian court
proceedings, the arbitration agreement has been duly complied with. Accordingly there is no
basis etther for the Clalmant’s request in the alternative made in the same Interim Submission

that the Tribunal should give no weight to the Supreme Court judgment.

THE CLAIMANT’S ALTERNATIVE CLAIMS
1. Introduction

In the alternative to its breach of contract claims, the Claimant raises the following additional

At Gl

claims: {(a) unjust enrichment;’ " (b) fraud or deceit;’’’ (c) false arrest;’’” and (d) conversion and

3
trespass.””

708

Ghanalan Constitution, and therefore understands that the introduction of the word “not” at para. 1535 of
its Rejoinder is nothing but a mistake. This is confirmed, for Instance, at paras 17 and 24 of the Rejoinder.

Rejoinder, para. 135.
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54,

502,

503,

504.

The Respondent addresses each allegation in turn, asserting that the Claimant has not
established any of these claims and, thus, is not entitled to any such damages.m
2. Unjusi Enrichment

{a} The Test

The Claimant submits that both Ghanaian and Dutch law subscribe to the principle of unjust
enrichment. The Claimant goes on to cite Article 212 of the Dutch Code of Civil Procedure (the

“BCCP), which provides as {ollows:

i A person who has been unjustifiably enriched at the expense ol another is obliged,
msofar as reasonable, to make good the other’s loss up to the amount of his
enrichment.

2. The enrichment shal] not be taken into consideration to the extent that it is decreased

by reason of circumstances for which the person enriched is accountabie.

3. An enrichment shail be discounted to the extent that it is decreased during a period
in which the person enriched could not reasonably be expected to recognize the
existence of an obligation to make good the other’s loss. In determining such
decrease account must be taken of any expenditure which would not have been
incurred but for the enrichment,”"

The Respondent endorses the definition of unjust enrichment set out by the Claimant.”

(b} The Claimant’s Position

if the PPA indeed required Parliamentary approval, and, as a consequence, is null and void, then
the Claimant asserts that the Respondent has been unjustly enriched by all the money, in excess
of USD 40 million, expended by the Claimant in connection with the Barge.”" In this regard,
the Claimant maintains that it “is entitled to restitution of all the money it has expended under

the PPA under the foregoing principle of failure of consideration”™.®

T4

S

Tie

i

TE

PCA 117830 158

Statemeni of Claim, paras, 364-370.

Statement of Claim, paras. 372-377.

Statement of Claim, paras, 378-381,

Statement of Clair. paras. 382-386.

Statement of Defense, paras. 150-168.

Staterment of Claim, para. 367; Asticle 12, Book 6 of the Dutch Civil Code.
Statement of Defense, para. 150, referring to Statement of Claim, para. 367.
Statement of Claim, para. 368.

Statement of Claim, para, 370,
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505. In further support of its unjust envichment clain, the Claimant submits that Ghanaian law

recognizes the following common law notions of equity, as paraphrased by the Claimani:

® “IWihere money has been paid under a transaction that is or becomes ineffective, the
payer may recover the value of the money paid provided that the consideration for the

payment has totally failed.””"*

B “If a contract is void ab initio for informality or incapacity, or if the contract is discharged
automaticatly, as in the case of frustration, any payment or credit received made under the

: 4120
apparent contract is recoverable.”’™

(¢}  The Respondent’s Position

506, In its Statement of Defense, the Respondent asserts that the Claimant’s claim for unjust
enrichment should be denied for the following four reasons,” First, the Respondent submits
that it has not received a benefit. In this regard, the Respondent emphasizes that to-date, “the
Power Station remains unfinished and incapable of generaling any power whatsoever for

59722
Ghana.”

507, Second, the Respondent argues that the Claimant’s calculation of damages is improperly based
“upon the wholesale submission of invoices it claims to have paid to ProEnergy and others”,
which “fails to take into account asy of its own allegations [in the ProEmergy Litigation]

3

. . . . . -1: . s
regarding improper invoicing, double billing, or corrective work™.

508. Third, the Respondent asserts that the documents related to the Claimant’s settement with

ProEnergy in their US fitigation “may well. in and of ilself, demonstrate offsets to the amount

o + 724
Balkans [sic] seeks here”.”

Staement of Claim, para. 369; Chitty on Contrucis, 13th ed., Yol. 1, at 1369,

5 Stasement of Claim, para, 369; Chiny on Contraces, 13th ed., Vol. I, at 1873, para. 29-058, 1885,
para. 29-074; Kennedy v. Thomassen (1926} 1 Ch. 426.

= Statement of Defense, para. 150,

" Staterent of Defense, para. 151,

" Statement of Defense, paras. 152-153; Bxhibit R-7: “Deposition of Phillip David Elders, Proknergy
Services, LLC v. Balkan Energy Co., No. 09-40267, at 127:9-10, 184:8-12.

724

Statement of Defense, para. [54.
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50%. Fourth, the Respondent contends that the invoices submitied by the Claimant as aftachments to

e

ihe Witness Statement of Neil Crouch’ do not evidence any costs related 1o the commissioning

[ of the Barge. Rather, the Respondent asserts that these invoices include the following:

¥ “payment made to an Biias Assouad in Lebanon in January 2011 which appear to be for a
i contract between Mr. Assouad’s company and Baltkan ... US. for a success fee in this

: . . L 736
N arbitration™: "

»  “gn uynexplained wire transfer from Synteck West, Inc. to Control Risks in Janvary 2010
(after Balkan, but its own admission, ceased all work on the Barge) and which conlains no
description of services”;”

= mavments (o Curly Baca & Associates in lune 2007 for hotel, meals and car rental in
connection with their consulting advice 1o HPC International, Inc. in drafting BEL s PPA
(i.e.. an expense relating to the attempt to obtain the assignment [of the PPA from Balkan

US 1o BELD™™

¥ “a payment to Tower Executive Suites in Sugar Land, Texas for Phillip Elders, as well as a

payment for his laptop™; ™ and

= “[olher exhibits stmply consist of flights, hotels, and expenses with no specific information

attributable to the commission process.””™"

510. The Respondent does not address the Claimant's unjust enrichment claim further in its

Rejoinder.

511. In its cpening statement af the Hearing on the Merits, the Respondent made its position clear:
“If vou’ve done work, you are entitled to be paid for that work; not under the contract damages,

but you are entitled to be paid.”731 However, the Respondent also submits that the

Exhibit C-37: Witness Statement of Neil Crouch.

6 Statement of Defense, para. 153; Exhibit £-37, Attachment 23: “Assouad — Ghana Invoices.”

; Statermnent of Defense, para, 155; Exhibit C-37, Attachment 26: “Control Risks — Ghana Invoices.”
Statement of Defense, para. 155; Exhibit C-37, Artachment 28: “Curly Baca & Assoc — Ghana Invoices,”

™ Statement of Defense, para. 155; Exhibit C-37, Attachment 29: “Dell Marketing ~ Ghana Invoices™;

; Attachment 34: “Tower Executive — Ghana Invoices.”

T 73 Statement of Defense, para. 153; Exhibit C-37, Attachment 36: “First Bankcard — Ghana Invoices”, at 3,
i Respondent draws attention o this internal accounting e-mai} to Phillip Elders, in which it is noted that
P é ) “Phil does not respond to our request for receipts [sic] or descriptions of highlighted purchases.”

PCA 117830 160



512.

513.

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 179 of 264

difficulty with Balkan’s claim for unjust enrichment is that it utterly fails for want of proof. To
prevail on a claim for unjust enrichment, Balkan was required, ag part of its case in-chief, to
present evidence as 1o the value of the benefit conferred. What did Balkan do? Balkan
presenied invoices and Spreadsheets showing the meney that it spent. |...} money spent does
not necessarily equal benefit conferred.”™”

Specifically with respect (o the invoices submitted by the Claimant in this arbitration, the

Respondent asserts that,

under a best case scenario, approxamately [USD} 20 million ~ not {8} 56 million, not [USD]

60 million, not {USD] 140 mitlion — approximately [USD] 20 millicn appearts to be for invoices

for work on the barge. A lot of invoices for iTunes and things Jike that. But when we talk about

work on the barge. it's fess than [USD] 20 mittion, and many of those {USD] 20 million consist

of inflated and unjustified invoices that provided no benefit to the barge.””
The Respondent further remarked upon what it characterizes as “an extraordinary omission” of
evidence as to the condition of the Barge today; particularly in Hght of the fact that the Claimant
still retains control over the Barge today.”* The Respondeni’s position at the Hearing on the
Merits was that, having exercised contro! over the Barge from the time of the signing of the
PPA undl today, the Claimant was “then charged with the obligation to maintain the systems
that they say that they worked on; and there is no evidence - none ~ that Balkan has maintained
those systems for the past four years since 2009 and since the commencement of this
arbitration.”” The Respondent emphasizes that “iwle have no evidence as to the condition, and
we have no evidence whatsoever — not one exhibit - that teils us about maintenance.””®
In support of iis assertion regarding the lack of evidence, and Hs consecuences on the
determination of guantam, the Respondent draws the Tribunal’s atlention to Mr. Elder’s 2007
PPA tariff analysis, attached to his witness statement in this arbitration, which explained to the
Ministry of Energy why BEL should be paid what he indicates it should be paid, stating, in
relevant part: “{t]he initial reports reveal that minimal to no maintenance and preservation
efforts have been commutted to the barge for an extended period of @ime. There are no

2737

maintenance and preservation records available.”” Further, “[t}he constant exposure of critical

Hearing on the Merits Transcript, Day 1, 117:13-17.
Hearing on the Merits Trapscript. Day 1, 117:18-118:3,
Hearing on the Merits Transcript, Day 1, 118: 10-18,
Hearing on the Merits Transcript, Day 1, 118:20-119:1.
Hearing on the Merits Transcript, Day 1, 119:11-18.
Hearing on the Merits Transcript, Day 1, 120: 4-6.

Hearing on the Merits Transeript, Day 1, 120: 18-21, referring to Exhibit C-38, Attachment 1] “PPA
Tariff Analysis Report”, at 2,

PCA 117830 161




Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 180 of 264

equipment to salt water moisture without operation has resulted in major operation risk.””™ The
Respondent goes on 1o guote several passages from the 2007 tariff analysis that speak to the
decrepit state of the Barge in 2007.7 asserting that the Tribanal is now placed in a position “to
decide an unjust enrichment claim based upon an incomplete presentation of equipment in a
saltwater environmeni, with not only Ansaldo but Balkan itself telling you exactly what that
environment can do, and with Balkan tefling you why you need records that show that the
equipment has been maintained pursuant © the manufacturer’s specif_icat%nns”.m
51%5. The Respondent submits that on several occasions it sought to conduct site inspections at the
Barge during 2008 and 2009, but “were either put off or they were denjed or they were given
limited access or they were unable to verify”. ™ The Respondent’s following line of argament
appears to request that the Tribunal draw an adverse inference from the Claimant’s inabality to
furnish test results on the critical systems on the Barge - “the only reason that you don’t provide
tests and that you don’t allow site visits and that you don’t agree (0 an independent person
coming in to look is because you don’t have the lests, you can’t support the claim, you have

. s s TAZ
someihing 1o hide”."*

516, The Respondent also points o ProBnergy’s daily reports {e.g. partially excerpted above in the
Facts section), arguing that “those documents actually show how this commissioning effort

went wildly astray from the start.”

517. Fipally, in its Post-Hearing Submission, the Respondent makes reference 10 a recent decision of
the Supreme Coust of Ghana,™ which provides that a contract that has been declared void ab
initio for breach of a constitutional provision cannot create any rights, therefore preciuding the

grant of any restituiionary remedy.”

8 Hearing on the Merits Transcript, Day 1, 121:7-9, referring to Exhibit C-38, Attachment 11 “PPA Tariff
Analysis Report”, at 2.

79 Spe Hearing on the Merits Transcript, Day 1, 121-123; Exhibit 38, Auachment 11 “PPA Tariff
Anatysis Report”.

o Hearing on the Merits Transcript, Day I, 124:6-12.

7 Hearing on the Merits Transcript, Day 1, 124:24-25.

M1 Hearing on the Merits Transcript, Day 1, 127:19-23.

3 Hearing on the Merits Transcript, Day 1, 128:19-20; for more detail on Respondent’s aceount of what
went wrong see 128:21 et seq.

e Amidu v. Attorney General, Waterville Holdings, et al.. No. JI/15/2012., 14th June 2013

745

Respondent’s Post-Hearing Submission, para. 170,
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{d) The Tribunal’s Findings on Unjust Enrichment

518. The fact that both Parties agree on the definition of unjust envichment is helpful to the Tribunal
as this i3 a concept that has lent itself to many mterpretations some of which are imprecise. The
essence of the concept is thus that a henefit has been conferred on the other party without

compensation and where such compensation would be reasonably expecied.

519. The Claimants justification for its alternative claim on unjust enrichment is based on the
premise that if the PPA is declared null and void then the Respondent would have been a5 a
consequence unjustly enriched in the amount of money expended on the Barge. Restitution of

such money would then be the appropriate remedy under the principle of failure of

consideration. The fact of the matter, however, is that the Tribunal has found above that the

PPA 18 “valid” and creates obligations for the Parties. Moreover, in the Respondent’s VIEW, 1o

such benefit could have been received as the Power Station remains unfinished and incapable of

generating energy. As the Tribunal has found above on the issue of testing and commussSIOnIng

t of the Power Station there is indeed no production capacity at present and accordingly no power

is being delivered to Ghana, Were this a consequence of the Respondent’s failure to comply

with its obligations under the PPA, particularly in terms of grid connectivity, a benefit would
have been readily idemifiable, but the uliimate reason for this failure lies not fully with the

Respondent.

520. The Pariies are in any event in disagreement about the calculation and amount of damages.
While the Claimant estimates such damages in excess of US$ 40 million, the Respondent
believes that the expenses were al most one half of that amount as many invoices submitted
were questioned in the ProEnergy Litigation by Claimant itself, while other invoices are not
related to the commissioning of the Barge. The Respondent has rightly noted in this respect that
the evidence must be specifically related to the benefit conferred and not simply to the addition
of expenses. The Partics have also disputed whether there was any proper maintenance of the
systems on the Barge, which as the Tribunal has also found above was in the best of cases
minimal and could hardly be considered as conferring a benefit 1o the Respondent. Requests for
site inspections were not successful in many cases and thus the possibility of ascertaining the

state of mainienance and repair has also remained in doubt.

521. While the Tribunal considers that this alternative claim suffers from a partial lack of proof of
benefit conferred, this does not mean that damages are to be ruled out in the light of the fact that
the Respondent also has responsibility for not having complied fully and timely with its

obligations under the PPA concerning site electricity, grid connectivity and other matlers. In

PCA 117830 163
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such case, however, damages are the consequence of fability for contract breach. The question
of damages in this other context will be considered below but the Tribunal must note that
Respondent’s invocation of a recent decision of the Supreme Court of Ghana, establishing that a
contract declared void ab initio for breach of a constitutional provision cannot create any rights,
and therefore preclades the grant of any restifutionary remedy, is not to be sustained, partly
because no such nullity was found by the Tribunal and partly because rights can even be created
in such circumstances if the Government beuars responsibility for such breach, as 18 the case

here.

3 Fraud or Deceit
{#) The Test

The Claimant submits that the tort of deceit provides a civil remedy for a party who has relied
on a false representation where the {ollowing elements of the tort are made ocut:
1. A party has made a representation to another party which is false;

2. The first party making the representation knew that it was false or was reckiess as (o the

There was an intention Lo deceive;

4. The representation was acted uporn; and

The Claimant submits that this common jaw test for deceil is reflected in Article 162 of the

-
7

DOCP, as well as in Ghanalan faw by virtue of Article 11(1) of the Constitution.”

The Respondent does not contest the Claimant’s characterization of the test for deceit.

The Claimant contends that it was “induced” to enter into the PPA based on its refiance on the
representations provided by the then Attorney General, Mr. Ghastey, in two legal opinions dated

26 October 2007, in which he stated that Ghana had the power to enter into the PPA and Lease

Statement of Claim, para. 373; Cavel USA Inc. v. Seaton Insurance Co., [2008] EWHC 3043 (Comm.);
Bradford Building Sociery v. Borders [1941]2 AN ER. 205, at 211; B F.YV. Heustons Salmond on the Low
of Tores, [7th ed. ("Sabhmond™), at 387, para. 140.

522,
truth of the statement;
3
5. Loss is suffered as a consequence.”
523.
524,
(b) The Claimant’s Position
525,
746
4T

Statement of Claim, paras. 371-372; Article 162, Book 6 of the Dutch Civil Code.
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of the Project Site.™ The Claimant further asserts that Ghana’s conduct from 2007-2009

“represented and implied that BE[L] ... had a valid agreement going s0 far as (o fix and demand

BE[L} ...7s performance thereunder.””*

526. The Claimant thereby conlends that it s entiled to damages in the amount it would have

received under the PPA or, altemmatively. the amount it has actually spent on the Barge

oy T30
project.’

L
[
~

In 1ts Reply, the Claimant asserts that the PPA “gave rise to an implied warranty or express
obligation on the part of the Respondent”, inciuding the warranty that, under Clause 7.2() of the
PPA, it “supply to BE{L] ‘issuance of a letter from the Government of Ghana that all required

approvals from the relevant authorities in Ghana had been obtained ™™ Further, under Clause

2.6 of the PPA, the Claimant submits that the Respondent “obligated itself o promptly lacilitate

the acquisition of all government approvals for the project.”™

528, The Claimant asserts that, degpite these implied condition precedents at the charge of the

Respondent, it understands the Respendent’s position to be that “its Attomey General made a

fegal mistake of o matter of first impression ... and accordingly, no liability can attach.” The
Claimant further alleges that the Respondent has failed o present any other evidence that it

indeed underteok steps lo obtain the necessary Consiitutional approval.”™ In its Post-Hearing

Submission, the Claimant makes reference to the testimony of Ms. Gadzekpe, who according to
the Clatmant impliedly confirmed that the Respondent made a deliberate decision not to seek

parliamentary approval of the BEL PPA.™

528, The Claimant argues that to the extent that the Respondent contends that the Attorney General’s

i ; - . 755
opinion letters were not a warranty. the content of those letter constitute a statement of fact.”™

s Statement of Claim, para. 374; Notice of Arbitration, Exhibit §: {1) “Operationalising the Osavefo Barge.
Lepgal Opinion by the Attorney — General, 26 Qctober 20077 (2) “Legal Opinion, Power Purchase
Agreeyment Between the Government of Ghana and Balkan BEnergy (Ghana) Limited, 26 October 20077
Interim Award, para. 37,

48 Statement of Claim, para, 374.

B Ssatement of Claim, para. 377,

751 Reply, para. 156.

72 Reply. para. 156.

3 Reply, para. 157.

734

Claimant’s Post-Hearing Submission, para. 139 The Claimant does not refer lo the page of the Hearing
Transcript where this statement is made,

75 Reply, paras, 158-160; Smith Land & House Property Corp,, 1884, 28 Chancery Division 7,
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The Claimant further submits that “UK. law has long-recognized that matters of opinion that

. - 756
are reduced {0 warranties under a contract are actionable.”

s g R

{¢) The Respondent’s Position

.

530. The Respondent is of the view that the Claimant’s claims for fraud and deceit fail for the

following two reasons.” First, the Respondent argues that the former Ghanaian Attorney

L General’s opinion regarding the interpretation of Arucle 181(5) of the Constifttion is not
an actionable as 4 matter of law.”™ The Respondent also draws attention to Clause 31 of the PPA,
in which the Parties acknowledge that in executing the PPA, gach party “has relied solely on its
iudgment, belief. and knowledge, and such advice as it may have received from its own counsel
and 1t has not been influenced by any representalion or statements made by anv other party or

such party’s counsel”.™”
531, In further suppor! for #1s assestion that the Claimant’s alleged reliance on the opinion of the
former Attorney General is of no conseguence in this arbitration, the Respondent relies on the
following auwthorities: Airmotive Engineering Corp. v. United Sttes,"™ Tuffuor v. Anorney-

76

General,” Atrornev-General v. Farce Atlantic Co. Lid.”® United States v. Marine Shale

Processors,”™ and Ripel Urban DC v, Ryl Amusement Lid, fos

(¥
Lt
b

Second, and in the alternative, the Respondent submits that “even if the Claimant were entitled
to rely upon the opinion of the Attorney General, an action for deceit will not lie absent a

showing that the Attorney General issued his opinion knowing it to be false at the time it was

76 Reply, para. 158; Esso Perolewm Co., Lid. v. Phillip Lionel Marden, 1976 EWC Cov. 4 {6 February
1906).

57 Statement of Defense, para, 136.

758 Statement of Defense, para. 157; John Cartwright, Misrepresentation, Mistake and Non-Disclosure, 56 n.
82 (2007 Y. “the mistake or misrepresentation of the legal effect of an agreement might well continue not
generally to be actionable since normally a party shouid take his own advice on the matter,”

759

Statermnent of Defense, para. 157; Clavse 31 of the PPA; see also Respondent’s Post-Hearing Subrmission,
para. 195,

0 Airmotive Engineering Corp. v, United States, 535 F, 2d 8, at 11 (Ct. C1 1976).
L Tuffuor v. Attorney-General [1980] G.L.R. 147, at 157.

" Artorney-General v. Farve Atlantic Co. Lid. [2005-2006] SCGLR 271, at 306,

" United States v. Marine Shale Processors, 81 F. 3d 1329, at 1348 (5th Cir. 19963,

i T Riwl Urban DC v. Rlryl Amusement Lid. [1959] 1 W L.R. 465, at 466 (citing Westminster City Council v.
Yy Haywood (No. 1), [1998] Ch. 377, at 393).
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made”, which it submits the Claimant has not shown.” (The Respondent further amphasizes
that the former Attorney General’s opinion was in line with the opinion of the Claimant’s
current Ghanaian counsel )™

In its Rejoinder, the Respondent contends that the Claimant’s “recast{ing]” of its fraud or deceit
claim as one under the PPA for “implied warranty or express obligation”™ fails for four
reasons.”™ First, the Respondent reiterates its assertion that Claimant’s claims fail because the

PPA i void ab inifio as a result of the Supreme Court Judgment.”

Second, the Respondent argues that Clause 20 1s the only provision of the PPA that refers to a
“warranty” ol any kind between the parties and in thai clause it i only the Claimant that
warrants o do cerfain Lhiﬂgs‘m

Third, the Respondent draws attention to Clause 31 of the PPA, regarding “Joint Effort and
Confidentiality”, which it argues “makes ¢lear that Balkan was not entitled to rely upon the
opinion of the Attorney General,” as each party acknowledges that it has relied solely on its own

judgment in entering into the PPA."

Fourth, and finally, the Respondent refterates its assertion that the Attorney General’s opinion is

u . - a 772
‘not actionable as a matter of law™.

{d) The Tribunal’s Findings Concerning the Claim for Fraud or Beceit

Again in this matter the Parties have agreed on the definition of frand or deceit. The Tribunal
has no reason o depait from the test stated and the essential characteristics that fraud or deceit
involves a deliberate misrepresentation of the truth or the facts so as to induce another party 10
act to its detriment. Because the Tribunal has held the PPA does impose obligations on the
parties thereto, a claim in the allernative to a fimding of lability as a consequence of s breach

does not have legal support.

68

e

it

771

-
o
e

PCA 117830

Staternent of Defense, para. 159,
Statement of Defense, para. 159,
Reply, para. 155,
Rejoinder, para. 156.
Rejoinder, para. 156; see also Respondent’s Post-Hearing Submission, para. 195,
Rejoinder, para. 156.

Rejoinder, para. 156.

Rejoinder, para. 156; see also Statement of Defense, paras. 156-158.
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S

538. Hven if this were not the case, it would hardly be conceivable that the two opinions of the
Attorney General issued at the time of the negotiation of the PPA were done with the deliberate
intention of misrepresenting the law or the facts to the Claimant. There is indeed no evidence of

this and none has been argued by the Clatmant. The two opimons were indeed relevant to the

St e e e

Claimant’s decision to finalize the negotiation of the PPPA and so was the continuing conduct of

the Respondent to consider the PPA as a valid agreement. Accordingly, the Respondent’s

understanding that it had obtained all required approvals from the relevant authorities as

' pravided for under Clanse 7. 2 (i} of the PPA, and the commitment under Clause 2.6 that the
Governmeni would promptly facilitate the acquisition of all government approvals for the
project, are devoid of any intention to commit fraud or deceit. At the most, as the Respondent
maintains, 1t could be considered a legal mistake but not an intentional misrepresentation of the

law or the facts.

53%. The Respondent has also called attention to Clause 31 of the PPA m which each party
acknowledges to have relied solely on the advice of its own counsel and has not been influenced
by the opinions or statements of the other party or its counsel. The Tribupal does not undersiand
this Clause to mean that the Parties could not have refied on the opinions of public officials or
entizies entrusted with the role of determining legal matters involved in their transactions.
Meither do the allegations concerning implied warranties or express obligations alter the validity
of the Government’s legal officers’ opinions. The Respondent maiotains that the Attorney
General’s opinion on interpretation of the Constitution is not actionable as a master of law, and
that in any event the PPA is void as a result of the Supreme Court judgment. However, the
Tribunal does not consider thai this is the case, especially where the rights of investors are

alfected by such an opinion.

4. False Arrest
{a) The Test

540, The Claiment submits that “[flalse arrest or false imprisonment is the act of arresting or

imprisoning any person without lawful justification, or otherwise preventing him from

23773

i exercising his right of leaving the place where he i7" A defendant may be held Hable in

w Statement of Claim, para. 379; Salmond, at 123.
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Ghana for this charge if it authorized or directed a particular arrest.””” The Respondent does not

contest the Claimant’s characterization in this regard.

{b}  The Claimant’s Position

541, The Claimant asserts that, shortly afler it initiated this arbitration, the Respondent “had Tim
Everhart, the General Manager of BE[L] ... arrested, stripped to his underwear, placed in jail,

not allowed 1o contact an attorney, and initially not allowed to contaet the American

Embagsy™.”” Mr. Everhart was arrested on the suspicion that he was stealing the DCS from the
Power Station.””® The Claimant contends that Mr, Everhart was merely directing the movement
of BEL's own DCS from the Barge to a locked air-conditioned administrative office elsewhere
977

on the Project Site.””" The Claimant further asserts that the “timing of the arrest ... on such

frivolous grounds readily shows that it was in retaliation for BE[L} ... filing ... the arbitration
proceedings”.”™ The Claimant argues that the arrest had a “chiliing effect” on other BEL
empioyees.m

542, The Claimant’s Reply does not address the points raised by the Respondent in its Statement of

Defense, described below.

L
EN
o)

In its Post-Hearing Submission, the Claimant ciles the Mogozey v. Asare case,™ which details
the factors to be taken into account in awarding general damages for false imprisonment.
According to the Claimant, “substantial damages might be awarded for the injury to the
plaintiff’s dignity. discomfort or inconvenience even where there has been neither physical

injury nor loss of pecuniary damages. The time, place and manner of the trespass and the

conduct of the defendant might be taken into account.” ™

T Statement of Claim, para. 379, Adejumo v. Abegunde [1963] GL.R. 499 Yaw v, Bekoe [1934] Div. Ctr
31-37, at 79,

i Statement of Claim, para. 378,

70 Statement of Claim, para. 378.

7T Statement of Claim, para. 380

s Statement of Claim, para. 380

e Staterent of Claim, para. 381,

™ Mogotey v. Asare, 2 GLR 77 (1983-90).
i

Claimant’s Post-Hearing Submission, para. 132,

- PCA 117838 169




wHw wagge e

T MR emem e g,

544,

545.

546.

547.

548,

549,

" Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 188 of 264

{¢} The Respondent’s Position

The Respondent submits that the Claimani’s claim for false arvest should be dismissed on the
following three grounds. Fivst, the Claimant has no standing to assert such a claim on behalf of

Mr. Bverbart, and does not refer to any legal authority to support its right to de s0.™

Second, the Respondent contends that even if Mr. Everhart chose to pursue a personal claim, he

is not a party o the Arbitration Agreement at isste in this arbitration, thus the Tribunal facks

jurisdiction in this regard ™

Third, Ghana’s Bureaw of National Investigation (the “BNI™) had just cause “to believe that kev
equipment necessary for the operation of the Power Station was being removed from the
premises” and, accordingly, “the officer acted under proper authority 1o make the arrest based

14
s

upon his reasonable suspicion that property was being removed, or about to be removed”.”™

In its Rejoinder, the Respondent notes that the Claimant’s Reply does not address any of the
points the Respondent raised in its Statement of Defense, except to provide further statements
from Messrs. Berkenbile and Everhart regarding the latter’s arrest.”” The Respondent ajso relies
on the Witness Statements of Messrs, Moro Adama and Reuben Yao Dugah, which purportedly
shed further light on the events related to Mr. Everhart’s arrest.”*

In 15 Post-Hearing Submission, the Respondent notes that at the hearing the Claimant did not
address the Respondent’s argument that the Claimant lacks standing o assert a claim of false

arrest on behalf of Mr, Bverhart, nor did { introduce any evidence,”

{d) The Tribunal’s Findings on False Arvest

in respect of this claim the Parties have aiso not disagreed on the definition of what constitutes
false arrest but have strongly disagreed about the facts of the Claimant’s allegations. It is an
established fact, however, that officers of the Bureau of National Investigation arrested Mr. Tim

Everhart, BEL’s General Manager, shoitly after the initiation of this arbitration. My, William

Statement of Defense, para. 161,
Statement of Defense, para. 162,
Statement of Defense, para. 163.
Rejoinder, para. 157,
Rejoinder, para. 137,

Respondent’s Post-Hearing Submission, para. 196,
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Berkenbile was also delained on this occasion. Although Uie treagment Mr. Everhart received on
being arrested has been (o an extent disputed, it is also a fact that he was placed in jail, and was
unzble io contact an attorney and was without access to the United States consular official or

some other official that coutd have intervened at that point.

The Respondent’s explanation for this arrest was the BNDs suspicion that Mr. Everhart was
removing or about o remove the DCS equipment from the Power Station, and that in any event
the officer in charge acted under proper authority. The Claimant has disputed this assertion
maintaining that Mr. Everhart was merely directing the movement of BELs own DCS 10 a2
different jocation on the Project Site. The evidence on the circumstances of the arrest is not
guite clear. While the withess statements of Messrs. Moro Adama and Reuben Yao Dugah
refterate the facts as explained by the Respondent, the Tribunal is not convinced that on moving

the equipment there was any intention to illegitimately appropriate the equipment.

in addition, the Tribunal is uncomfortable with the fact thal this arrest took place at a time that
gives credibility to the Claimant’s assertion that it was in retaliation for the Claimant fiing the
arbitration. Even though there is no specific evidence to link these two facts the mere
circamstance that they coincided in their timing does not aliow the Tribunal to reject the
Claimant’s allegations. Jt shouid also be noted that the assertion by the Respondent’s witness
that the officers involved had been instructed by their superiors in Accra and were therefore
acting under proper anthority”™ necessarily rules out that this was the result of 2 mistake of an

uninformed local offices.

Irrespective of this coincidence in time, it is equally regreltable that the arrests took place at all
and in conditions that do not appear to have duly taken inio account the rights of the accused or
their dignity. The Claimant’s reliance on the Mogotey v. Asare case as authority for the award of
general damages for false imprisenment and the injury sustained by the affected persons in
terms of his dignity, discomfort or inconvenience, even in the absence of physical injury o
pecuniary loss, appears to the Tribunal 1o be a powerful statement of the law and is alse

reasonable.

The Tribunal wiil accordingly take these considerations into account on determining the issue of
damages. In the view of the Tribunal, when the normal conduct of business is affected by such
an arrest the guestion is no longer one that involves a personal ciaim by the person concerned. It

is the business as a whole that suffers the consequences. The Respondent’s assertion that

38

Hearing on the Merits Transcript, Day 6 (Cross-examination of Moro Adama), 136:13-137:25,
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Mr. Everhart has no standing in this arbitration because he is not a party to the arbitration
agreement will accordingly not be sustained by the Tribunal because what is at issue here is not
only the persoral inconvenience of the persen amrested but also the interference with the
ordinary conduct of the business of the Claimant. The Tribunal cannot disregard either of these :

considerations.

5, Conversion and Trespass
{a}  The Test
The key elements of the tort of conversion are as fotlows:

1. Possession of good to which the defendant is not the owner; and

. . . . . 789
2. Anintent to deny the owner’s right or assert an inconsistent right.’

. - . - . : =790
The Claimant submits that “even a temporary taking can constitute a conversion.”

The Claimant further submits that trespass “is defined as the immediate and authorized direct

interference with another’s goods”. To prove trespass, a deliberate interference with another’s

The Respondent does not object 1o the definitions and corresponding tests for conversion and

trespass, respectively, set out by the Claimant,””

The Claimant contends that the Respondent seized the DCS from the Project Site and detained it
for approximately five months, ™ Without the DCS, the Claimant alleges that it could not
contrel and operate the Power Station. ™ The Claimant further alleges that the seizure
compromised the integrity of the DCS, such that it could not be used after its return because the

Clatmant “had no way to ensure the iniegrity and safety of the programming on the DCS after it

Statement of Defense, para. 150, referring to Statement of Claim, para. 367.

554,
553,
goods must be established, ™
556,
(b} The Claimant’s Position

557,

™ Statement of Claim, para. 383; Salmond, at 95.
0 Statement of Claim, para. 383; Salmond, at 96.
G Statement of Claim, para. 384; Salmend, at 91.
792

T3

794

Statement of Claim, para. 382.

Statement of Clair, para. 382.
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had been out of its possession”.”™ As a result, the Claimant argues that the Respondent’s seizing
of the DCE comstitutes both a conversion and a trespass of the Claimant's rights in the DCS,
which it asserts will cost USI 2.586 million to replace.”

The Claimant’s Reply does not address the Respondent’s arguments, described below. The
Claimant’s Post-Hearing Submission largely reproduces the arguments sobmitted in the
Staternent of Claim and adds a reference to the Standard Chartered Barnk case, which provides a

criterion to quantify the damages for trespass to goods.”

{¢y 'The Respondent’s Positien

The Respondent asserts that the Claimant’s claims for conversion and trespass fadl as a matter of
law under the applicable legislation in Ghapa, In support, the Respondent refers to Sectiom 94 of
Ghana’s Criminal Procedure Code, 1960 {Act 30}, which empowers a police officer to seize,
without a wagrant, any property which he or she has reasonabie cause 10 believe has been

i
stolen,”™

The Respondent also refers to Section 40 of the Security and Intelligence Agencies
Act, 1996 (Act 526), which it says “gives officers of the BNI the same powers as those

conferred on the police”.

The Respondent further asserts that the Claimant's admitted attempt to remove the DUS from
the Barge indeed “supports what BNI was told, [namely] that essential sysiems were heing

removed from the Power Station”.”™

The Respondent also notes that, as of ate December 2009, the Claimant ceased all its efforts on
the Barge."™ As a result, the Respondent submits that it had reasonable cause to believe that
BEL “took the DCS ... from the Control System with the idea of removing it from the Project
Site altogether, thus making it impossibie for the Government to operate the Barge should

Balkan lose the arbitration or abandon the site”. ™

Statement of Claim, para. 382,

Statement of Claim, para. 386.

Claimant’s Post-Hearing Submission, para. 134,
Statement of Defense, para. 163,

Statement of Defense, para. 166.

Statement of Defense, para. 167,

Statement of Defense, para. 167,
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562. With respect to the Claimant’s assertion that the DCS was of guestionable inlegrity upon its

return, the Respondent points out that the Claimant “could have tested the system as it requested

both ABB and Taurus to do in 20087 .57

563. Inits Rejoinder, the Respondent notes that the Claimant does not address this claim in its Reply,

“presumably recognizing that the clatm fails as a matier of Jaw”* The Respondent makes »

simglar observation in its Post-Hearing Submission, arguing that the Claimant did not introduce

. - 804
any new evidence or presented any new argument at the hearing.

(dy The Tribunal’s Findings Concerning Conversion and Trespass

564. The final alternative claim concerns Claimant’s allegation of conversion and trespass on the part
of the Respondent. Again here there is ne disagreement between the Parties as o the meaning of
these concepts. It is an established fact that the Respondent seized the DCS equipment at the at
the dme of the arrests discussed above, Whether this happened at the Project Site as argued by
the Claimant or elsewhere is immaterial as it is also a fact thai the Respondent kept this
equipment for a perioad far (oo long o that needed to investugate who was the owner. ¥ st be
recalled that the reason offered by the Respondent for the arrests was that Mr. Everhart was
removing property that did not belong to him or to BEL, The Claimant maintains that the DS
was kept by the Respondent for approximately five months. The precise period during which the
Respondent retained the DCS is not clear but what is clear is that the equipment was lampered
with to an extent that has 1o connection to the determination of the ownership of the equipment.
This was most likely not done by the local police or investigative officers but by some

institution hagher up in the chain of command.

565. The Claimant’s argument to the effect that it could not control and operate the Power Station
without the equipment is formally true bul as the Tribunal has found that the Power Siation was
nowhere close to completion the equipment could hardly have been a factor for the operation of
the Power Station at the time, What is nonetheless convincing is the Claimant’s assertion that
manipulation of the equipment compromised its integrity and safety as its programming

d§ l functions could no longer be relied upon. It is trae that the Claimant could have tested the

‘ %2 Statement of Defense, para. 168; Exhibit R-31: “Email from Scott Kinney o J.DD. Robinson, Re:
L Osagyefo Power Barge™; Exhibit R-28: “ABB, Survey Intervent System Offshore GTPP in Ghana™;
‘ Exhibit R-29: “ABB, S/8 Barge — Effasu 161 kV (Ghana), Retrofit plan for Protection and Control

s ; C System, Technical Description™.
: 53 . % Rejoinder, para. 158.
] )
_§ 5 Respondent’s Post-Hearing Submission, para. 194,
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equipment as the Respondent argues but the fact of the matier is that confidence in its proper
functioning could not be reestablished afier such manipulation. The Claimant puts the
replacemeni cost at USD 2.586 million. The Tribunal will discuss this damage Forther below

with particolar reference (o the time period m which damages might be compensable.

The Respondent has argued in ity defense that under the Ghenaian Code of Criminal Procedure
a police officer is empowered to seize property without a warrant when it believes that it has
been stolen or dishonestly received. Even if this had been the case, there still would be no
justification for keeping the equipment Tor such a prolonged period of time. In the view of the
Tribunal, the suggestion that BEL was attempting to remove the eguipment to make it
impossible for the Government 1o operate the Barge in case the arbitration was lost or Claimant
abandoned the site is not credible. It appears to be a farfetched propositon withoul any

supporting evidence.

THE RESPONDENT'S COUNTERCLAIM

The Respondent omginally advanced two countercialms in this arbitration: first, that the
Claimant has breached the PPA; and second, that the Claimani made several material
misrepresentations to it regarding its experience and capability of operating Haquid/gas fired
power plants and that it could commission the Power Station within ninety (20} working days of
the Effective Date of the PPA.® As noted above, the second counterclaim was withdrawn.
Accordingly, the Tribunal wiil in the following only address the first counterclaim, which it is

called to decide upon.

1. The Respondent’s Position

If the Trbunal determines that the PPA is enforceable, notwithstanding the Supreme Court
ludgment that 1t is void ab inite, the Respondent requests that the Tribunal declare the
Claimant in defanlt, terminate the PPA, and award the Respondent damages in the amount of

USD 300,000 for breach of contract, pursuans to Clause 14.2 of the PPA.®®

805

BO6

Statement of Defense, para. 173; see also paras. 28, 33; Exhibit C-38, Attachment &: MOU; Attachment
7: Proposal.

Rejoinder, para. 159; see also Statement of Defense, paras. 170-172.
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569.

5740,

The Respondent reiterates that the Claimant was required to complete the commissioning of the
Power Station by March 2008, The Respondent asserts that at no time did the Government
declare a default or implicitly extend this March date under Clause 7.3 of the PPA in response
to the Claimant’s claims regarding site electricity. ™™ The Respondent emphasizes that the
Ciaimant represented that it conld compiete the commissioning process within thirty days of
connecting to the National Grid;*™ however, this did not occur, even after the Respondent says
it energised the Essiama and Blubo Transmission Lines, on 8 August 2008 and 13 November
2008, respectively.”’” Based on the foregoing. the Respondent asserts that the Claimant “could,
and shonld, have completed its commissioning work and been ready for Final Performance
Testing within thirty (30) days of either of those lines being energized”.®’ The Respondent
purports tat the Claimant, “by #ts own admission”, “was stili months away from even being

able to fire the twrbines” and, moreover, did nothing o make the Barge operational in 2006,%7

2. The Clatmant’s Position

The Claimant does not respond to the Respondent’s counterclaim, save o assert that “lhe
Respondent sets forik no precedent or legal authority to enunciate for the Tribunal the elements

of proof for the referenced claims, nor an enumeration of the evidence if has addaced that could

3

be claims Lo establish that element under the use at trial rule.”

3. The Tribunal’s Findings on Hespondent’s Connterclaim

The Respondent’s remaining counterclaim concerns the alleged breach of the PPA by the
Claimant. This counterclaim is also made in the alternative, as it can only stand in case the
Tribunal finds the PPA to be enforceable, contrary to Regpondent’s main argument that the PPA

is void ab imitio. This 1s indeed what the Tribunal has found in this case.

07

08

809

10

g1t

812

513

Rejoinder, para. 139; see also Statement of Defense, para, 171, wherein the Respondent argues that
“Balkan has failed to commission the Power Station within 150 working days after the Effective Date,
even assuming, for sake of argument, that the Completion Date were extended based upon delays
attributable 1o site electricity or the Transmission Lines.”

Rejoinder, para. 159,

Rejoinder, para. 159; Exhibit C-38, Aitachment 106 “BE[L] letter rer Commissioning Project”;
Attachment 116 "BE[L] re: lack of grid comnecuivity”; Astachment 118: “BEIL] letter re: Grid
Connectivity”,

Rejoinder, para. 159.
Rejoinder, para, 159.
Rejoinder, para, 139,
Reply, para. 161,
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i
[

72. The Respondent reguests that in that case the Tribunal should deciare that the Claimant ig in
default, terminate the PPA and award damages in the amount of USD 300,000 for breach of
coniract as provided for under Clause 14.2 of the PPA. The Clatmant has not argued in response

o this counterclaim although it peints to the lack of evidence in support thereof.

573, Technically the Claimant is in defauk as it did not complete the final testing and commissioning

of the Power Station by March 2008 or at any relevant time thereafter, nor was the date

extended. But the sitwation was more complex than that. First there were objective problems

concerning the availability of site electricity and the connectivity to the National Grid. While
many such problems were gradually redressed and as discussed above were not the

determinative cause for the non completion of the Power Station, still they represent a pariial

breach of the Respondent’s obligations under the PPA. It would thus be inappropriate for the
Tribunal to declare the default of one purty in circumstances that both did not adequately or

fully complied with the terms and obligations of the PPA.

4, Liabilitv and Termination of the PPA

574. From the discussion of the facis and the legal arguments set out above the Tribunal can only

conclude that both Pariies are Hable for breach of the PPA. The Claimant is liable for not having

completed the testing and commissioning of the Power Station for reasons that are independent
of the Respondent’s breach of its own obligations, The latter breaches relate not only to the
absence of site electricily and conpectivity to the National Grid but also to the questions of false

arrest, conversions and trespass and other issues that have been discussed. Although in the end

the breaches by both Parties made the process of commissioning more difficult the respective

liabilities are of a different kind, intensity and exient. These considerations will be next taken up

by the Tribunal in determining damages.

L
=3
LR

When all the elements involved in thig dispute are considered in the aggregate it becomes

evident for the Tribupal that the PPA no longer serves a purpose and is incapable of governing

the refations between the Parties so as to ensure its objectives. A decision of the Tribunal

requiring enforcement of the PPA and strict complance with its terms would, far from settling

the dispute, give rise to continuing confrontation between the Parties. In this light the Tribunal’s
determination that the PPA is valid is accompanied by the final detenmination that in the

circumstances it is nonetheless not enforceable.

576. The Tribunal accordingly finds that the termination of the PPA is the only reasonable alternative

in the light of the extraordinary circumstances of this dispute and the bitter confrontation
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between the Parties, taking into account in particular that the PPA is u long term contract the

1

I implementation of which would require the active cooperation of the Parties. The essential

e purpose of the Project embodied in the PPA is thus unattainable.

377. The Tribunal notes that both Parties are in agreement about this conseguence of the breach of
| the PPA, albeit for different reasons. Indeed, in s fetter of 23 April 2013, relating to the

submission on damages, the Claimant considers the PPA terminated as of | January 2014, the
o estimated date of the Tribunal’s Award, due to non-performance by the Respondent going
forward. The Respondent also requests the termination of the PPA in the context of its

counterclaim.

578. The Tribanal has found the PPA vahd, but in view of the Parties profound disagreement, 1t
concludes that the PPA has become impossibie to be enforced. The Tribunal therefore devides

that the FPA be terminated as at the dale of this Award, withow! prejudice to the questions of

damages as discussed below,

VI DAMAGES AND OTHER RELIEF SQUGHT BY THE PARTIES

579, Cumulatively or in the alternative, the Clatmant seeks damages for Tolling Fees, repudiation
damages. restitution, and mcidental direct d&mages.m“‘Aﬁ; set out above, the Respondent argues
that the Claimant has failed to establish it is entitled 10 damages under any of the
aforementioned heads of damages. The Tribupal will now assess the damages dug as a
consequence of its finding that both Parties have liability for breach of the PPA, albeit {0 a

different extent. The Tribunal has found the PPA valid but, in view of the Parties profound

disagreements, concludes that it has become unenforceable. It thus finds the PPA to be

terminated.

A. TOLLING FEES
1. The Claimant’s Position

5803, The Claimant seeks damages for the Respondent’s failure to pay Tolling Fees 1o ¥ pursuant to
Clause 11.9 of the PPA. The Claimant submits that Tolling Fees are ongoing. It provided a
preliminary accounting of USD 146,938,050 calculated by Mzr. Elders from November 2008

i B4 Statement of Claim, paras. 337-341.

15 This amount is confirmed by Claimant in its letter dated 23 April 2013, at 2.
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through the date of his witness statement of October 2011 as Attachment 233 o Exhibit C-39,

inclusive, with related monthly invoices (o the Respondent at Exhibit C-52.8°

5381, Inits letter dated 23 Aprif 2013, with attached calculations, the Claimant provided the Tribunal
with a “skeleton of its presentation” on the amount of damages.m’i’herein, the Claimant asserts

that it considers the PPA terminated as of 1 January 2014 due to pon-performance by the

Respondent going forward.*"® According to the Claimant. it follows that a distinction must be

made between the period leading up to | January 2014 and the period thereafter.””” While the
Claimant did not previously calculate its damages in two distinet periods, the Tribunal notes that
Exhibit C-38, Attachment 234 did contemplate Tolling Fees for the whole duration of the FPA

term (20 years) under the heading of Repudiation Damages.*

LN
o)
S

The Claimant amended tts preliminary accounting of the Tolling fees — USD 146,938,050 - on

aceount of aot including the interest rate under Article 11.6 of the PPA. Thus, “lulp to 1 January
2014, the claim would amount to approximately USD 238,059,973, agamn exclading interest
[see Sheet 1 of the attachment to this letter]. With interest, the claim up to 1 January 2013
would amount to USD 248,993, 202.00 (see Sheet 2).7*' In the alternative, the Claimant asserts
thal even assuming that the Respondent’s arguments as to the Claimant’s staternents made in the
ProEnergy case are afforded weight in the present arbatration, the damages under Article 11.9 of
the PPA would still amount to USD 205,407,075 without interest (see Sheet 3 w the 23 April
2013 letter), and USD 213,510,647, including interest {see Sheet 4}. The Claimant clarifies that

these amounts reflect the “Tolling Fees due from 9 July 2009 (see C38: [Attachment} 157},

which is the date that Ansalde certified ‘Full Speed No Load’ and noted that Grid Connectivity

. . Lo . o K22
15 pecessary for future COMITUSSIoNME milestones ’.32

we Statement of Claim, para. 338; see also Rejoinder, para. 126, . 3% “Balkan calculates the Toilling Fees

in the first invoice as follows: Total kilowatt howrs (123MW x 31 days x 24 hours x 90% capacity):
83,700,000 x Feo/kWH: 0497 = USD 4,159,890/month. Balkan then added the Tolling Fees {adjusted
only for the number of days in the wonth), from November 2008 through the date of Mr. Elder's
{witness] statement of Cctober 2011, for a total of USD 146,938.050, reserving the right to supplement its
request prior to the final hearing.”

87 Claimant’s letter dated 23 Apri! 2013, at 1.

B8 Claimant’s letter dated 23 Aprii 2013, at 1.
#19 Claimant’s letter dated 23 Aprii 2013, at 2.
B0 Statement of Claim, para. 339.

Claimant’s letter dated 23 April 2013, at 2. The same figures are reproduced in the Clabmant’s Post-
Hearing Submission, para. 126.

52 Claimant’s letter dated 23 April 2013, at 2.
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583, The numbers set out in Sheets T to 4, attached to the 23 April 2013 letter, appear (o be updates

of the Claimant’s calculations submitted on 15 Getober 2011 s0 as to extend them to periods not

covered in the written submissions. However, the figures presented on 23 April 2013 are annual
amounts, whereas BExhibit C-38, Attachment 233 presents monthly amounts. Taking the
f overfapping period November 2008 to June 2011, the followmg is a sammary of the amounts

submitted by the Claimant in its 15 October 2011 and 23 April 2013 submissions:

November 2008 - June | July 2009 — June 2010 July 2010 — Fune 2011
2009
Exhibit C-38, USD 32,608,170 USD 48,979,350 1SD 48,979,350
Attachment 233
Letter of 22 April USD 32,652,900 USD 48,979,350 USD 48,979,350
2813, Sheet 1

384, As for the period from 1 January 2014 onwards, in its 23 April 2613 letter, the Claimant subimits
that it is entitled to its return on investment over the period from | January 2014 unti} the end
date of the PPA. which amount to almost 13 years (until 31 October 2027).% In order to show
what BEL’s return on investment would be, the Claimant explains that “one should look into the
PPA. Article 11.1(i1) thereof provides that the return on investment for Balkan would at least be
15% per year,"*! Moreover, the Claimant asserts that, using BEL’s Tanff Analysis, which was

815 .

confirmed by the Respondent in its Inter-Ministerial Committee Report, the investment
under the PPA is clearly established by the Parties, being USD 140 million.”" According to the
Claimant, “[tlhe above leads to a damages amount, covering 15% over USD 140 million from
1 January 2014 uneil 31 Gctober 2027, of USD 280,000,000.00. The Net Present Value thereof
is USD 259,681,080.00, applying a discount rate of 1.45% (LIBOR + 1%) (see Article 11.6 of

the PPA). See Sheet 5.7%

385, TFinally, in its 23 April 2013 letter, the Claimant contends that

[i} one took the investment actually made today, amounting to USD 53 million (see Mr. N,
Crouch’s (supplement to the) Witness Statements), as a basis for the calculations, the return
on investment would be USD 114,125,000.00, covering 15% over USD 3% millien from 1

- Claimant’s letter dated 23 April 2013, at 2.
P * Claimant’s fetter dated 23 April 2013, at 2.

;o 5% Exhibit C-38, Auachment 11 “Balkan’s Tariff Analysis”; Exhibit R-90 “Inter-Ministerial Committee
' Report”; see also Exhibit C-38, Attachment 17, Letter from PURC, dated 9 July 2007,

by 86 Claimant’s letter dated 23 April 2013, at 2.

827 Claimant’s letter dated 23 April 2013, at 2; the same figures are reproduced in the Claimant’s Post-
Hearing Sobmission, para. 128,
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Janvary 2014 untif 31 October 2027. The Net Present Value thereof would be USD
1602,021,496.00, applying a discount rate of |,45% (LIBOR + 19%). See Sheet 6.5

2. The Respondent’s Position

The Respondent submits that the Claimant’s claim for Tolling Fees under the PPA fails for three
independent reasons ™ First, the Respondent states that because the PPA is void ab initio, the
Claimant’s claim for Tolling Fees created by that contract must also fail as a matter of law.™”

Second, even if the PPA is valid, the Respondent contends that the Clapmant hag failed fo

demonstrate that it is entitled to Tolling Fees under Clause 11.9,

Third, the Respondent asserts that the Claimant’s claim for Tolling Fees fails as an
“unenforceable penalty” under the law of Ghana.™ The Respondent explains that, unlike
liguidated damages, the Tolling Fees are not a reasonable pre-contractual estimate of the
The Respondent argues that the Tolling Fees “are not in any way tied o

Balkarn's aciuval Joss in the event of a breach by the Respondent. Accordingly, they are a

The Respondent goes on to elaborate on the Ghanaian law governing penalty, followed by its

reasoni why t Coiling Fees are an unenforceable penalty, namely:
easoning for why the Tolling Fees are an unenforceable penalty 1

First, the Tolling Fees do not take into account the month operation and maintenance costs
which Balkan would incur in operating the Power Station. The calculation of Tolling Fees
is based on gross revenue, rather than net profits and actual damage.

Second, the Tolling Fees do not compensate for actual foss because they do not take into
account the additional financial expenditures that Batkan would be required to make to
complete the commissioning process or make the Barge operational,

Third, the Tolling Fees do not compensate for actoal loss because they are speculative, The
PPA calls for further upgrades and investments over the 20-year period of the PPA, as well
as resets in the Tolling Fee to be negotiated between Balkan and the Government. {See e.g.
PPA Clausses 7; 8; 131.1 and First Scheduie,) A 20-vear award for Tolling Fees would
clearly be a penalty because it would not be conditioned upon (a) Balkan making the
investments to perform those upgrades; (b) Balkan’s actual performance in achieving these

Rejoinder, para. 123; Respondent’s Post-Hearing Submission, paras, 165-168.

586.
587.
588,
Claimant’s Joss.*
pm’]&lty”.833
589.
M Claimant’s letter dated 23 April 2013, at 2.
825
¥0 Rejoinder, para, 124,
Bl Rejoinder, para. 126,
%32

Rejoinder, para. 126.

Rejoinder, para. 126,
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¥
i upgrades; {¢) rencgotiating rates; or (d) any other requirement of performance or expense
o by Balkan under the PPA.™

’% . 5390, In the alternative, the Respondent argues that even if the PPA were enforceable. and even if the

o

¢ Claimant could demonstrate entitlement to Tolling Fees under Clanse 11.9, “the Tribunal would
; still be reguired to reject Balkan’s claim for Tolling Fees for the next 20 years under Clause

- . +5 B33
11.9 as an unenforceable penalty under Ghanaian law”."*

: 561, In 1ts Post-Hearing Submission, the Respondent elaborates further on the third reason why it

betieves that Claimant’s claim for Tolling Fees fails. According to the Respondent, the Claimant

“is not entitled to Tolling Fees alter April 2009 ... [as the Claimant’s] failure to install the RTU
and connect to the Grid after receiving ABB’s RTU proposal in April 2009 precludes its claim

for Tolling Fees under Clause 11.9 of the PPA from and alter that date. ™

3 The Tribunal’s Findings Concerning Damages for Non-payment of Tolling Fees

592, The Tribunal has concluded that because no power was ever produced by the Power Station,
frrespectively of the guestions concerning site electricity and grid connectivity, no Toiling Fees
are owed by the Respondent on this count. Payment would only be due under the PPA if power
were actually supplied or the Power Station was ready to supply it but ceuld not do so for
failure of grid connectivity atiributable to the Respondent. Noune of the requirements were met
as the Power Starion was never finally tested and commissioned because of the reasons that
have been examined, which are independent of the failures of the Respondent in respect of the

compliance of its own obligations under the PPA.

593,k follows that for the Tribunal to award damages to the Claimant in respect of Toiling Fees it
would need to hold that the Power Station was ready for delivering power. The evidence,
however, does not prove that such was the case. On the contrary, Claimant’s submission that
Tolling Pees were due at the very least from 9 July 2009, the date Ansaldo certified the Power
Station running at Full Speed No Load, fails because the Tribunal has not found this

o certification to be credible or even properly done. Grid connectivity, while indispensable at the
¥ ! end of the cominissioning process, was ot shown to have been the main reason for such failure

N 7 although as also found it would have been preferable and helpful to that end. Even if all such

834 Rejoinder, paras, 130.1-130.3.
i ' Rejoinder, para. 131,

Respondent’s Post-Hearing Submission, para. 168,

PCA 117830 182



Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 201 of 264

Respondent’s obligations had been fully complied with, the Power Station would still not have

been able to deliver power.

594, The Claimant also demands damages on account of a return on investment of at least 15% per
year as from 1 January 2014, the estimated date of this Award, and unti} the end date of the PPA
on 31 October 2027, as provided for under the PPA Clause }1.1(ii). Such minimem return
assumes, bowever, that the Power Station will be in full operation during that considerable
pericd of years. as otherwise there would be an unproductive investment which could hardly

justify thai return .

595, While the Respondent’s argument that no Tolling Fees are owed as a consequence of the PPA
being void ab initio 1s unsustainable in the light of the Tribunal’s findings, there is some merit

in the Respondent’s view that Tolling Fees are not in any way tied to Balkan’s actual loss in the

event of a breach by the Respondent. and would thus amount to an unenforceable penalty under
Ghanatan law. In fact, the Tribunal will find below that the Claimant is entitled (0 compensation
because of Respondent’s breach of obligations under the PPA, but that finding is independent of

the clatm for Tolling Fees.

E. REPUBIATION DAMAGES
1. The Claimant’s Position

396, In addition, in the alternative to Tolling Fees, andfor 1o the extent it is determined that the

Respondent has abandoned or wrongly terminated the PPA, the Claimant seeks repudiation
damages, which it submits are “the discounted value of the total Tolling Fees that would
otherwise be due under ... [Clause] 11.9” as is calculated in the “Contract Revenue calculation”

provided at Attachment 234 to Exhibit C-38.% The Claimant makes no express reference to any

claim for repudiation damages in its Post-Hearing Submission.

83T Statement of Claim, para. 330
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567.

598.

599

600

Z. The Respondent’s Position

The Respondent submits that the Claimant’s claim for Tolling Fees on the basis of repudiation
also fails.™ First, the Respondent argues that because the PPA is void ab initio, there can be no

claim for repudiation as a matler of law.

Second, and in the alternative, the Respondent contends that even if the PPA were valid, a claim
of repudiation does not exist given the Claimant’s aileged failure to perform under the PpAH

According o the Respondent, if anyone has repudiated the PPA, it is the Claimant.™

Third, the Respondent asserts that the Claimant “cannot and does not show ‘an absolute refusal
fby the Government} to perform {its] side of the contract prior to the commencement of this
Arbitration’™; a necessary element (o a successful repudiation claim cited by leading contract
faw authorities.*™ The Respondent argues that “[t]o the contrary, the evidence shows that on
August 8, 2008, the Government provided a Transmission Line to the Project Site expressiy 50
that Balkan could complete the commissioning of the Power station and conduct Final

Performance Testing, ™"

The Respondent further asserts that it was only after the Claimant commenced this arbitration
that the Respondent sought, and oblained, the Supreme Court Judgment declaring the PPA

1

unconstitutional and void ab initio. ™ In this regard, the Respondent submits that “an
application to the court to determine the validity of a contract or the obligation of the parties
does ol constitute repudiation.”™ The Respondent emphasizes that even after obtaining the
Supreme Court Judgment, it took no steps to enforce the Judgment pending the ontcome of this

arbitration.**

838

839

840

841

B4

843

844

243

846

Rejoinder, para, 132.
Rejoinder, para. 133; Attorney General v. Faroe {full citation not provided).
Rejoinder, para. 133,
Rejoinder, para. 139.

Rejoinder, para. 134, fn. 46: Freeth v. Burr {1878} LR 9 CP 209, at 123, as cited i Chitty on Contracts,
30th ed., at 24-018.

Rejoinder, para, 135,
Rejoinder, para. 136; Witness Statement of Vivienne Gadzekpo, para. 4.

Rejoinder, para. 137; Chitty on Contracts, 30 ed., ai 24-019, citing Spettabile Consorzio Veneziano di
Armamento di Navigazione v. Northumberland Shipbutlding Co. Lid. (1919) 121 LT 628 and Woodar
Investment Development Lid. v. Wimpey Construction UK, Lid. [1980] 1 WLR 277.

Rejoinder, para, 138,
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3, The Tribunal’s Findings Concerning Hepndiation Damages

The Tribunal is not of the view that repudiation damages are warranted as an alternative to
Toling Fees or because the Respondent abandoned or wrongly terminated the PPA. Moy is there
roonn for Respondent’s argument that the PPA is void ab inirie and thus there could be no

repudiation damages as a matter of law.

The situation is altogether different as explained above. Both Parties have reguested the
Trbunal fo declare the PPA terminated in the light of the breach of the other Party’s obligations.
Termination is therefore not the result of either Party having wrongfully terminated the PPA buat
rather the resilt of the Tribunal’s conclusion to bring an end to the dispute, on the basis of the
Parties” respective requests, and the recognition by the Tribunal that performance under the
contract would serve no purpose at this stage. In the view of the Tribunal, neither Party has fully

complied with its obligations under the PPA.

The nature of this state of non-performance 1s different for each Party. While the Claimant has
not finally tested and comynissioned the Power Station for reasons not attributable to the
Respondent and is thus not in the position to generate and deliver power, the Respondent’s
performance faifures emerge from the issues concerning site electricity and grid connectivity,
among other that have been discussed. The Tribunal i1s convinced that neither of the Parties has
refused to perform its obligations, which would be a key factor in establishing repudiation. The
Tribunal has rather found that performance has been materially unattainable in the Claimant’s
case and that the Respondent has only partly discharged its own obligations, in an untimtely
manner and in the face of technical difficulties that do always not appear to have been

satisfactorily corrected.

The Tribunal is also of the view, as argued by the Respondent, that applying to the courts in
respect of the validity of the PPA does not amount to repudiation. The Tribunal must also note
the Respondent’s assertion that even after oblaining the Supreme Court Judgment if took no
steps to enforce the Judgment pending the outcome of this arbitration. In the Tribunal’s view,
there is room for a determination by the Ghanatan judiciary that is consistent with the

conclusions of this Award,

Repudiation damages are accordingly denied.
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C. RESTITUTION DAMAGES
1. The Claimant’s Position

606. In the alternative o Tolling Fees and/or repudiation damages, and/or to the extent the Tribunal
determines that the PPA is unenforceable, the Claimant seeks restitution damages.™ It claims
that its restitation damages exceed USD 40 million, comprising the total amount it claims to
have spend through Zenith Bank, together with monies allegedly spend or incurred by Balkan

18 K48

G7. In its Post-Hearing Submission, the Claimant sets out three elements that maust be fulfilled in a

ctaim for unjust enrichment and elaborates on why each of them is satisfied in the present

case: ™
a} The Respondent has been eariched or received a benefit: the Claimant contends that this
element is fulfilled insofar as the Barge has been enhanced by BEL and its vaiue has

. 85
increased ™

b) The enrichment is at the expense of the claimant: according to the Claimant, the said

- : » 51
enhancement and benefit has been at the Claimant’s expense.”

¢} The enrichment is unjustified: the Claimant submits that this element has been satisfied

because the Claimant relied on the Respondent’s opinion that parliamentary approval was not

. . P 832
required and invested in the Barge.

2. The Respendent’s Position

608. The Respondent asserts that the Claimant has not provided sufficient evidence of the expenses it
purports to have incurred for work it completed; a mere spreadsheet listing its parported

expenses and wire transfer payments was attached to its Statement of Claim and only three

847 Statemnent of Claim, para. 340
Fie Stateroent of Claim, para. 340, Exhibit C-37: Witness Statement of Neil Crouch; Exhibit C-37,
Attachment 18: “US Expenses”, Attachment 56: "“Unpaid or Disputed Payables”, Attachment 57:
*“Cumulative Detailed Zenith Bank Statements”.
b Claimant’s Post-Hearing Submission, para, 148.
#0 Claimant’s Post-Hearing Submission, para. 150.
s Claimant’s Post-Hearing Submission, para. 150.
B2 Claimant’s Post-Hearing Submission, para. 149,
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months of invoices (Qctober 2008 to January 2009) were provided with its Reply.™ The
Respondent further argues thas the Claimant has failed to demonstrate how the alleged expenses

it incurred enviched the Respondent.*™

609, The Respondent states that the principle of unjust enrvichment requires that:

® the Respondent has been enriched by the receipt of a benefit;
® this enrichment is at the expense of the Claimant,

& the retention of the enrichment is unfair; and

s there is no Defense or bar to the claim.™

610. The Respondent goes on (o assert three reasons why the Respondent has failed to prove its
unjust earichment claim. ™ First, the Respondeni contends that the Claimant has not
demonstrated  “that its alleged expenses resulied in any value to the Government, the

"7 1n support, the Respondent reiterates its

fundamental element of an unjust enrichment claim.
assertions that the Power Station remains incapable of generating any power and that the

Claimant has not furnished any evidence of successful commissioning and testing of any of the

critical systems on the Barge {(the turbines, generator, DCS, fuel tanks, 161 kV GIS switchgear,
258

transformer, relay protection devices).
611, Second, the Respondent submits that the Claimant “cannot ignore its own admission that
ProEnergy overbilled for the work it did, and that much of the ProEnergy’s work had to be
redone,”™ In the absence of any evidence presented by the Claimant that systems on the Barge
have been successfully tesied, the Respondent similarly questions the Claimant’s invoices for

work done after ProEnergy left the Project Site.”™

612, Third, the Respondent argues that the Claimant has failed to demonstrate that many of the

expenses for which it seems reimbursement are linked o the Barge. It insists that “[wlithout

#3 Rejoinder, para. 141; Exhibit C-57, Attachments 61, 62, 63.

% Rejoinder, para. 143.

552 Rejeinder, para. 141.

8 Rejoinder, paras. 148-151.
a7 Rejoinder, para. 148,

858

Rejoinder, para. 148.

% Rejoinder, para. 149; Exhibit R-7: “Deposition of Phillip Davig Elders, Profrergy Services, LLC v,
Balkan Energy Co., No. 09-4026", at 184:8-14,

860 Rejoinder, para. 149.
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614.

615.

appropriate backup documentation, neither the Tribunal nor anyone else could reach a reliable

conclusion regarding the validity of the expense occurred,”™®

In response to the Claimant’s 7 Tune Letter, the Respondent denies that any interest expenses or
general PPA-related expenses can be recovered as restititionary damages because they are loss-
based * Ag regards commissioning expenses, the Respondent argues that these are loss-related
expenses and that, since none of the systems of the Barge i3 actually operable, nio benefit has
been conferred to the Respondent 5 The Respondent also ailepes several errors in the
Claimant’s damages calculations.™ Pinally, the Respondent submits that the Claimant is not
entifed o any restitutionary darnages for expenses incurred after July 2009, as the Claimant

performed no further commissioning work on the Barge after that date.*™

3. The Tribunal’s Findings Concerning Restitution Damages

The Tribunal has concluded that the PPA cannot be enforced in the present circumstances and
thus there is a legal basis to examine the claim for restitwtion damages. It is a fact that the
Clatmant has spent a significant amount of money in its efforts to get the Power Station to an
operational state. Although the Clabmant invokes unjust enrichment to justify its claim under
this heading, the Tribunal doss not consider this to be the appropriate legal basis as it has been
concluded above that the requirements for unjust enrichment are not met in this case. In fact as
long as there is no power generation and delivery, the essential purpose and objective of the
PPA, the Respondent cannot be considered to have unjustly enriched itself at the expense of the

Claimant in an unjustified manner.

It is true that in principle, as the Claimant asserts, the value of the Barge has to an undetermined
extent increased in view of the work done and the equipment introduced and this would be at
the disposal of the Respondent for any future project related thereto. This is, however, marginal
to the value of the project as a whole and thus could not justify damages on the basis of unjust
enrichment. The Tribunal is mindful, however, that the Respondent bears some degree of
responsibility for the faiture of the Project, not decisive as the Claimant argues but sufficient for

the Tribural to take it into account in assessing damages.

861

862

863

ko4

863

Rejoinder, para. 150,

Respondent’s Post-Hearing Submission, paras. 189, 190.
Respondent’s Post-Hearing Submission, para, 191,
Respondent’s Post-Hearing Submission, para. 192,

Respendent’s Post-Hearing Submission, para, 193,
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Having considered the Respondent’s non-performance of its obligations in a fully satisfactory
manner, the incidence this has had in not facilitating the final testing and commissioning of the
Power Station that would have been desirable and the eventual increase in costs this situation
has created, the Tribunal will grant to the Claimant a measure of restitution damages on the

basts of the Respondent’s liability.

The evidence submitted by the Clatmant in respect of the amount of such damages is difficull to
assess. The Respondent has rightly commented thar spreadsheets and wire transfers are not in
themselves evidence of the damages sought, thal not all expenses listed can be attached to the
work on the Barge and that even Claimant argued thai ProEnergy had overbilled for the work
purportedly done. It is also to be noted that general PPA expenses should not be considered as a
part of restitution damages. In addition, the Respondent notes that to the extent that work at the

Barge stopped in mid-2009 there couid be no justifiable expenses after this date.

The Tribunal has carefuliv considered the revised information submitted by the Claimant on this
count of damages—in particular, the documentation submitted as Exhibit C-5%, Attachment 66,
and the lists of alleged expenditures submitted on 1 July 2013 as Attachments 111z}, 01L2(a}
and HI5a}—and the comments thereon in the Respondent’s 10 July Letter with a view to
determining which amounts can be linked to actual work on the Barge or reasonably related
thereto, and which shouid be excluded as a result of being general expenses that could have af
best a remote connection to the work on the Barge. In the Tribunal’s view, the Claimant must be
compensated for expenditures that are divectly linked 1o the existence of the PPA; that have
plausibly contributed to the advancement of the commissioning of the Barge; and thai are

sufficiently justified by evidence.

The Tribural has reviewed records of payment falling within the following broad categories:
Purchase of materials or other items to be incorporated intc the Barge; payments to contractors
other than Pro-Energy, payments to Pro-Energy; payroll of BEL’s workers divectly engaged in
the commissioning of the Barge; payments for fuel, fuel tanks, site eleciricity and site inlernel;
generator rental; maintenance; costs of BEL's facilities at Effasu; accommodation and food;
inspections of the Barge, the surrounding facilities and transmission lines by BEL; shipping
costs, freights, and customs charges of goods delivered to Effasu; flights to and from Ghana;
helicopter charter; permit fees; project insurance; other insurance covering professiona! risks
relating to the project operation; payroll administration for BEL's administrative personnel at
the Accra Office; Accra office expenses; Accra office furniture, laptop computers, etc; Accra

office lease and other office-operating expenses (electricity, telephone, cleaning materials,
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G20,

621,

printing cartridges, office supphies); other Accra office expenses (security fence, business

cards); consultancy fees; public relations expenditures; taxes; other expenditures.

It is evident that not all of these categories of expenditures meet the test established above.
Some expendifures are not even directly linked to the existence of the PPA but appear to have
been made in fusrtherance of the Claimant’s other business activities. Many expenditures cannot
plausibly be said to have contributed 1o the advancement of the commissioning of the Barge. In
the Tribunal’s view, only the following categories of expenditures can qualify in principle for

restitution:
* Purchase of materials or other items to be incorporated into the Barge;
#  Payments to contractors other than Pro-Energy;
¢ Payroll of BEL s workers directly engaged in the commissioning of the Barge;
e Payments for luel, fuel tanks. sile electricity and site inlemet;
&  (Generator rental;
¢ Maintenance; costs of BEL s facilities at Effasy;
¢ Reasonable expenses for accommedation and food;
s Inspections of the Barge, the sutrounding facilities and transmission lines by BEL;
e  Shipping cosls, freights, and customs charges of goods defivered to Effasu;
e Permil fees; and
¢  Project insurance,

Within each of these categories, the Tribunal had to satisfy itself that the Claimant has met its
onus to prove that such expenses were actually incwrred, and payments made, in the amounts
alleged by the Claimant. The documentation submitted by the Claimant in this regard was often
inadequate. It suffices to describe some of the difficulties encountered by the Tribunal here:
Many payments were not supported by copies of invoices; instead payment slips from banks
{typically Zenith Bank) were provided. In spite of these evidentiary shortcomings the Tribunal
has accepted such evidence to the extent that it was persuaded that a payment was in fact made,

the addressee of the payment was discernible, and the purpose of the payment was apparent.
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622. 1In respect of other, sometimes very substantial payments, the only evidence submilted was a
bank ledger that did not aliow the Tribunal to trace the addressee of the payment or appreciate
the goods or services that were provided in exchange for it. In such cases, the Tribunal could not
be certain that the payment was in fact made to the company, and/for for the purposes, contended
by the Claimant. Moreover, in reviewing the bank ledger submitted as Bxhibit C-39,
Attachment 70, the Tribunal found that a number of the Claimant’s allegations of expenditures

supported by this docwment were guestionable because of the identification of duaplicate

claims-—several alieged payments in the same amount, made to different entities, appear to have

been justified by reference to the same eatry of that bank ledger.

623, Cther evidence that the Tribunal did not find satisfactory included hand-written notes by an

unidentified person or entity confirming payment, in Heu of an actual invoice or bank statement.

624. Consistently with its findings above, that the present dispute crystailized in mid-2009 and no
signizicant commissioning activities took place as of that date, the Tribunal has excluded from
the scope of recoverable restitution damages any expenditures that were incurred as of mid-
2009. The Tribunal is convinced that, as of that fime, BEL’s persomel was primarily concernexd
with preparing fegal action against Ghana and its technical work concentrated on preservation

rather than improvement of the Barge.

625, On the basis of its review of the evidence, the Tribunal concludes and decides that the amounis

owed by the Respondent to the Claimant as restitution damages are USD 7 million and CEDI
865

7.3 million, the latter being roughiy equivalent to USD 5 million, totating USD 12 miilion.

626. The Tribunal must note, finally, that the Claimant’s claim for damages was, as indicated, much

higher than that awarded by the Tribunal, in significant part due to the fact that the damages
claimed inciuded BEL’s payment of interest for loans in US$ and CEDI to Zenith Bank. It is not
unusual that an investment will be financed by means of jcaned funds on which interest will be
due—a situation that indeed occurred in this case, as explained by Mr. Crouch’s witness
staternent.””” While under principles of common faw it is possible for a tribunal to aliow interest
as a head of damage when damages are awarded for breach of contract, a claimant must not be
at fauit insofar the breach of contract is concerned. In this case the Claimant has been found to

have a degree of responsibility in the breach of the PPA, just as the Respondent has, Tt follows

that it is not justified for the Tribunal to award damages for financial costs as might be the case

866

In converting the CEDI amount to USD, the Tribunal has had regard to the historical interbank foreign
exchange rate for USD purchases on 1 July 2009.

w7 Transcript, Day 7 (Hearing on the Merits), §1:18-81:25.
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if the breach of contract is wholly the resuit of the default of the respondent. In addition, it is
guite impossibie to determine which part of those financial costs relaie o expenditures for
commissioning pursuant 10 the PPA and which relate to expenditures for which the Tribunal has
decided not to award damages. This claim for financial costs cannot be considered by the

Tribunal in the circurnstances of the case.

INCIDENTAL DAMAGES
1. The Claimant’s Position

In support of its claim for incidental damages, the Claimant submits a letler written by Mr.
Elders to the Ministry of Energy on 21 July 2008, In that letter, Mr. Elders summarized the
expenses BEL allegedly incurred as a result of the alleged unavailability of site electricity,

totaling USD 2,482,000

2. The Bespondent’s Posltion

The Respondent asserts that the Claimant’s claim for incidental damages fails because it is

unsubstantiated.™

In this regard, the Respondent contends that the Claimant “fails to submit
any invoices which would perinit the Tribunal to verify that the expenses were indeed incurred
or that the ProEnergy reports are reliabie in light of Batkan's prior admissions that ProEnergy

engaged in mnproper inveicing, double billing and corrective work™ 7

3. The Tribunal’s Findings in Respect of Incidental Damages

The Tribunal has concluded on the facts of the claim that site electricity was faulty,
experiencing frequent interruptions or wnavailabilily for hours and even days. The Tribunal
accepts the Claimant’s position that it was indispensable in these circumsiances to have
additional generation capacity available on site to support its commissioning and testing efforts,
including the running of the RTU system (in fact, it bears recalling that ProEnergy had even
requested the purchase of a second generator to this end). The Tribunal would also note that
there is no dispute between the Parties that some expense was indeed incurred by BEL for

purchasing and renting generators to improve site electricity. Given the Tribunal’s conclusion

1.4

569

870

Statement of Claim, para. 341; Exhibit C-38, Attachment [09: “BE[L] letter re: Barge (First Fire)”;
Exhibit C-4(: Witness Statement of Lonnie Peters, paras. 15-16.

Rejoinder, para, 153,
Rejoinder, para. 153,
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above, that the Respondent bears responsibility for the failure to make adequate site electricity
available, the Tribunal 1s in principle minded to grant the Claimant’s clam for incidental

damages.

630, According to the Claimant, the amount of USD 2482000 claimed as incidental damages is
constitmied by expenditures for power generation equipment purchase and rental, fuel,
maintenance and repair of equipment and the labour cost that BEL expended during periods in
which it could not be produciive due to power eutages.m In its review of the voluninous
documentation provided by the Claimant in support of its restitution claim, the Tribunal
encoupiered several cost items, and accompanying evidence of payments, relating (o each of
these categories—equipment purchase and rental (including generators), jet fuel, repair and
maintenance works and payroll expenditures. To the extent that such pavments were sufficiently
supported by evidence, the Tribupal has taken these expenditures into consideration as
commissioning expenditures. The Claimant will therefore be compensated {or such expenditures

under the heading of “restitation damages”.

031, It is evidens that the Claimant cannot doubly recover its expenditures resulling from power
shortfall both as resttution damages and incidental damages. Any amounis restituted to the
Claimant as commissioning expenditures would need to be deducted from the amount of
incidental damages to be awarded. However, the evidence submitted i these proceedings does
not permit the Tribuma) to deterrnine whether there are any expenditures resulting from power
shortfall that do not at the same Ume constitute commissioning expenditures {and may thus
entitie the Claimant to restitution damages). Generally, it seems to the Tribunal that BEL’s
commissioning expenditures also include such additional costs as it incwired as a result of the

power conditions on site.

632. In the absence of any more specific evidence from the Claimant fo the contrary, the Tribunal
therefore concludes that any incidental damages that the Claimant may be entitled to as a result
of power shortfall on site are adequately compensated by the award of restitution damages

pursuant to Paragraph 625.

E. OrHER DAMAGES

633, The Claimant has also submitted a claim in the amount of US$ 2.586.000 as the cost of

replacement of the DCS m the context of its claim for conversion and trespass. While the

Y1 ixhibit C-38, Attachment 109.
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Tribunal would normally regard compensation for the disruption of the ordinary course of
business as justified, in finds that this claim has not been supported by adequate evidence about
the damage allegediy caused. There is no documentation in the record as to whether a new DCS
had in fact been purchased as a consequence of the aileged damage to the equipment on site and
there is thus no evidence supporting a conclusion to grant compensation for a replacement

value,

634, The Tribunal must also note that in any event any expenditure relating 10 this claim would have
been made fater than mid-2009, the cut-off period after which the Tribunal has concluded that
no significant commissioning work was undertaken. A new DCS would accordingly not be

necessary if commissioning had in fact entively stopped and its purchase would thus find no

justification in the light of the Claimant’s general duty to minimize damages.

635. The issue concerning the arrest of Mr. Everhart is one that, aside any personal claims by the
affected person, results in interference with the ordinary course of business. The Claimant
feaves the determination of the damage owed 1o the discretion of the Tribunal. The Tribunal
decides that the amount of USD 50,000 is appropriate in the context of this interference with
BEL’s conduct of business. The Tribunal in any event expects that Ghana will put an end to any

claims pursued against the Claimant’s officers.

¥, THE COUNTERCLAIM FOR DAMAGES

636. The Respondent has also requested in its Counterclaim that the Tribunal orders Claimant to pay
USD 300,000 for its liability in terms of breack of contract. The Tribunal accepts this
counterclaim in the light of Clause 14.2 of the PPA. Such amount shall be deducted from the

damages owed by the Respondent to the Claimant,

G INTEREST

637. The Tribunal has established that the Claimant is entitled to restitution damages under this
Award in respect of selected expenditures up to nud-2009. Accordingly, interest shall accrue on
the amount owed to the Claimant as restitution damages as of 1 July 2009, untif the date of full

payment.

g 638. In view that the compensation awarded as a result of the arrest of the Claimant’s officer Mr.

Everhart attends in essence to his personal inconvenience and corporate interference and not to

R

-

pecuniary damages, the Tribunal shall not award interest for the payment owed,
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639. In determining the appropriate interest rate, the Tribunal has had regard to the Parties’ views,
expressed in the PPA, in respect of the iaterest rate that is to apply in case of a default of
payment by either Party. According to Clause 11.6 of the PPA, interest is sel al a rate
corresponding to the Six-Month LIBOR plus one percent (1%) per annum in case of a failure by
the Respondent to make payment “in respect of fees or otherwise”, whereas Clause 12.3 of the
PPA fixes the same rate “if any amount payable by {the Claimant] is not paid on or before the
due date”. The Tribunal considers that this rate reflects the expectations of both Parties at the
time of the conclusion of the PPA in the event of any delayved payment, and the Tribunal sees no
reason 1o deviate from this interest rate set by the Parties in the context of the present Award,

Interest shall be compounded annually.

H., CoS7S OF ARBITRATION

640. I accordance with Article 38 of the UNCITRAL Rules, the costs of the arbitration are fixed as

follows:

Arbitrator Fees and Expenges

Professor Francisco Orrego Vicuiia: USEY 382,271.35
Fees: TSI 326,700.00
Expenses: USD 25,571.35
Judge Stephen M. Schwebel: USD 254,799.72
Fees: USE» 234,920.00
Expenses: USD 19.879.72
Judge Thomas A. Mensah: USD 193,900.00
Fees: USD 163,900.00
Expenses: USD O

Registry Fees of the PCA: USD 114,168.65

Expenses (including for travel, accommodation, USD 87,550,137
couri reporiing, room hire, express courier, bank
charges and telephone conferences):

TOTAL COSTS OF THE ARBITRATION 18D 1,802,689.29
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641, The Tribunal is mindful that under Clause 22.2 of the PPA each Party is 1o bear its own costs of
tegal represeniation, and both Parties shall share the costs of the arbitration equally. Given that
the Parties reached an agreenient on costs that pre-daies this arbitration, the Tribunal does not

find it mecessary to make an order in this regard. The Tribunal accordingly shall follow the

: agreement reached by the Parties on costs. The costs of the arbitration are thus to be shared
Pyt equally by the Partieg. Given that the Claimant has paid USD 30,000 more than the Respondent

the Tribunal shall order that sueh amount be reimbursed by the Respondent to the Claimant.
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Vil. DISPOSITIF

642, For the foregoing reasons, the Tribunal decides and orders as follows:

1. The PPA shall be terminated as at the date of this Award.

2. The Respondent shall pay the Claimant the amount of USD 12 million, in
consideraticon of the Claimant’s commissioning works at the Power Station.

Tad

The {taimant sholl pay the Respondent the amount of USD 300,800 for its own
breach of contract as per the Respondent’s counterclaim.

4. The Respondent shall pay the Claimant an additional amount of USD 50,000 in
respect of the arrest of one of the Claimant’s officers.

The Respondent shall pay the Claimant interest on the amounts awarded in
subparagraph 2 af a rate corresponding to the Siz-Month LIBOR plus one percent
{(1%) per annum. The Claimant shall alse pay the Respondent interest at the same
rate on the amount awarded to the latter in subparagraph 3. Interest shall start {o
accrue on I July 20609, Interest shall be compounded annaally.

4]
%

&, Al other claims by the Claimant are dismissed.

7.  Each Party shall pay half of the costs of this arbitration, which fotal
USH 1,062,689.29. The Respondent shall reimburse the Claimant the amount paid
by the latier in excess in the amount of USE 36,000.
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This Agreement is made and entered into this «2 @? day of July 2007 by and
betwesn:

THE GOVERNMENT OF GHANA acting through its dyly authorized representative,
The Minister for Energy hercinafier referred o as (‘GoG™);

and

BALKAN ENERGY ({}MA) LIMITED, & limited liability compsny, duly
inéorporated and existing under the laws of Ghana with iis registered offics at Fidelity
House, 20 Ring Road Central, Accra bereinafter referred to as ('BBC?) .

WHEREAS,
{1y The Government of Ghana has an urpentpeed-for-additionatelectricity generation

capacity to meet its power supply deficiencies; and

(i} BEC has agreed to lease a one hundred and twenty-five megawait (125MW} dusl
fired {diessl and gas) power barge, named the Osagyefo Barge from the GoG with
the further understanding of the parties that the facility shall be placed in service
by BEC under the terms and conditions of this Agreement

(HDBEC shall commission 2 one hundred twenty five megawatt (125 MW) power
barge, named the Osagyafﬂ Barge and associated facilities (*the Power Station®)
within 90 working days of the Effective Date of this Agreement.

{(Iv)BEC shall convert the Power Station into 2 combined cycle power plant by the
addition of a heat recovery steam gensrator (HRSG) with an incremental capacity
of approximately 60MW within nine (9) months of the Effective Date.

{v) BEC shall privately invest and bring two more cotnbined cycle barge mounted

gystemy to the Sie within thirty-six (36) months of agreewment with GoG on &
Tolling Fee for these systems. Thoese systems will each have a similar capacity of
approximately 185 megawatts, This investment will bring the SHe generation
capacity to more than 550 megawatts. The Tolling Fee for these additional systerns
will be agreed prior io their mobilization.

{vi) BEC shall, subject to the satisfactory conclusion of supply agreements with other
sourcs providers, invest in infrsstructure fo enable natural gas to be supplied to the
Power Station within three (3) years of the Effective Date.

(vii} BEC shall provide ail fuel to the Project at Cost.

NOW THEREFQRE in view of the foregoing premises and in consideration of the
mutnal covenants and agreements hersinafier set forth and other good and valuable
congideration, the receipt and sufficiency of w%amh is hereby acknowledged, the
parties heretg herahy agree as follows:

Fower Purchase Agreement Betwasn
Gol ‘ & ~ BEC
i GHO52007
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This Agresment is made and entered into this 2?3? day of July 2007 by and
between:

THE GOVERNMENT OF GHANA acting through its duly authorized representative,
The Minister for I‘Sﬂ@rgy hersinafier referred to as {("GoG");

and

BALKAN ENERGY (GHANA) LIMITED, & limited ljability company, duly
indorporated and existing under the laws of Ghana with iis registered office at Fidelity
House, 20 Ring Road Central, Accra hereinafier referred fo as ('BEC”)

WHEREAS,

(1y_The Government of Ghan gent-peed-for-addittonal-olectrivity generation
capacity to meet iy powcr suppiy deﬁcmnczas and

{i} BEC has agreed to lease a one hundred and twenty-five megawatt (125MW) dusl
fired (diesel and gas) power harge, nemed the Osagyefo Barge from the GoG with
the further understanding of the parties that the facility shall be placed in service
by BEC under the terms and conditions of this Agreement ,

(i)BEC shall commission a one hundred twenty five megawatt (125 MW) power
barge, named the Osagyefo Barge and associated facilides {*the Power Station”)
within 90 working days of the Effective Date of this Agreement.

{iv)BEC shall convert the Power Station into a combined cycle power plant by the
addition of a heat recovery steam genetator (HRSG) with an incremental capacity
of approximately 60MW within nine {8) months of the Effective Date.

(v) BEC shall privately invest and bring two more combined cycle barge mounted
© systems fo the Site within thirty-six (36) months of agreement with GoG on 2
Tolling Fee for these systems, These systoms will each have a similar capacity of
approximately 185 megawatts. This investment will bring the Site generation
capacity to more than 550 megawatts. The Tolling Fee for these additional systerns
will be agreed prior to their mobilization,

(vi) BEC shall, subject 1o the satisfactory conclusion of supply agreements with other
source providers, invest in infrastructinre to enable natural gas 10 be supplied to the
Power Station within three (3) years of the Effective Date,

{vii) BEC shai} provide all fisel 10 the Project at Cost.

NOW THEREFORE in view of the foregoing premises and in consideration of the
muival covensmts and agreements hereinafier set forth and other good and valuable
consideration, the receipt and sufficiency of wb:ic:h is hereby acknowledged, the
parties hereto hereby agres as follows:

Power Purchase Agreement Betwesn
Golz ) & . BEC
1 GHO52007
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1.4 Deflinition of Terms

In this Agreement and in the recitals hereto:

“Affillate” means with respect o any entity, another entity controlled by, controlling,
or under common control with, such entity incloding, with respect to GoG and BEC;

" 4Avallability Schedule™ means the schedule of the generating capacity of the Power
Station declared available pursuant to the Fifth Schedule:
“Billing Month” means the period c«:smmmcmg mmedmt&iy after the printing of the
monthly report rez:crdmg the then current readings of the electricity meters at 12:00
noon Jocel time on the 25% of 2ach calendar month, in accordance with the procedures
set forth in the Sixth Schedule and ending vpon the generation of such report on the
25% of the next calendar month: m ﬁw case ::zf ihs ﬁrst mcnth “Month” means the

i ~mpeﬁeé~s@mmensmg—e&%k Sty T, PRE T - TS0 B SO

generation of a report of 1:11@ then aumt readmgs (}f ﬁm ciecmmty meters at 12:006
noon looal time on the 25% of the cusrent calemdar month {or the next calendar month
if the period commenced on or afier the 25% of the current calendar month} and in the
case of the last month “Month” means the period commencing immediately after the
end of the immediately preceding Month and ending upon the generation of & report
of the then current readings of the electricity meters at 12:00 noon local time on the
Coniract Termingtion Date;

“Black Sfart” means the starting of the Power Station i circumstances whers it is
irapossible for GoG to supply the necessary start-up eleciricity;

“Capacity” means the tested net output, expressed in kW, that the Power Station is
capable of generatmg which shall be established through perfumzmce st to be
carried out semi anuualiy by BEC )

“Completion Date” means the day upon which both parties certify that the Power
Station, capable of operating in accordance with the Operating Parameters, has
successfully completed iz testing and comnﬁssicning. However, if BEC has
completed its fests and the GoG's infrastructure § is not ready, the Compleisen Date
shall be deemed to have ocourred ‘

“Contract Year” means each consecutive one {1} year period of 365 days (or 366
‘days if the ome year period includes Febmuary 29), the first Contract Year io
commence on the Completion Date and to terminate on the first anniversary of the
Completion Date, sach subsequent Contract Year to commence on the day following
the expiration of the previous Contract Year and the last Contract Year to expire at the
end of the Contract Period;
“Contracted Capacify” means, during the first Contract Year afier the Completion
Date, the Capacity demonstrated by BEC in the initial performance tests in.each
Contract Vear thereafier during the Contract Period, the Power Station’s capacity as
established during the performance test carried omt at the begmnmg of ¢ach such -
Contract Year;
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___ _"f‘!'-:"é;a'ﬁ"sa.c:.t Period” means the period of twenty {20} years from the Effective Date as
" the same may be extended from tine o time pursuant fo the terms hereof]

*Cost’ means all costs incurred by BEC in supplying fuel to the Power Station for ifs
operations at equal price to fuel delivered to the Takoradi Thermal Power Station for
like fuels adiusted to take into account apy discount or tax relief granted by the GoG

’ ; L to the said Taloradi Thermal Power Station or BEC, This pricing with assosiated
Eoy o index (Platts) will, in the event of a switch by the Takoradi Thermal Power Station to
t g D  pther Tuels, 561 be appiied.

# o | “*Dead End Tower”’ shall mean the last toweronthe Site.or such other pomts 86 may
£ be agreed upon by the Parties

‘_ . ‘ “Delivery Point” shall be the dead end tower where responsibilities for equipment by
GoG and BEC are demarcated,

e S Do time™ shall have the meaning-given-to-H-inthe Bifth-Seheduler— -

“Hffective Date” means the date on which GoG and BEC certify thet all the

conditions precedent contained i this Agreement, have been fulfilled or waived to the

satisfaction of GoG and fulflled or waived to the satisfaction of BEC as the caze may
o be.

, “Euvironmental Permit” means a permit issued to BEC for the Project, baged on the
- Specifications, by the EHavironmental Protection Agency and any other district or
regional Governmental Authority or ageney, regulating the emissions and discharge
from the Project to the stmosphere;
“Force Majenre” shall have the meaning specified in Clause 16.1;

“Forced Outage” shall have the meaning given to it in the Fifth Schedule; -

“Goversmental Approval” means any auvthority, consent, approval, liceuse or
exemption of any Governmentsl Authority;

“Governmental Authority” shall mean the government or any political subdivision
' of the Governrent of the Republic of Ghana, any agency, department or any other
; admm;,matzve authority thersof;

“Government Insfrumentality” shall havg the meaning spaciﬁéd in Clauss 18;

P “Lease Fee” the annual fee payable by BEC to the GoG for the leasing of the
Osagyefo Power Barge and the 239 acre site, including buildings, facilities, berthing
and docking space for the barges. '
Letter of Credit” means an irrevocable standby letter of credit provided to BEC by
Go( as provided in Clause 11.7 and also in the form set forth in the Tenth Schedule;

“Major Overhaul” means, in relation to the major components of the Power Station,
 each overhau! following 45,000 Operating Hours;

Power Parchese Agreement Between
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“wilestone Schedule” means the schedule of milestone dates for development
permitting, construction, testing and completion of the Power Station set forth in the
Third Schedule; '

“Mationa]l Grid” means any generating station and other generating transmission or
distribution svstem facilities through which the net electrical output of the power
station will be distributed.

SHominal-Capachly”™ meany 1235 MW for the Osagvefo Power Barge with its increase
to 185 MW afier conversion to combined cycle operation and 185 MW for each of the
additional 2 Combined Cycle Barge mounted systems . ...

“Operating Hours” means, In respect of the Power Station or any generator thereof,
any hour, or part thereof, during which the Power Station or any such generator is
dispaiched and exporting slectricity;

“Operating Parameters
deseribed in the Second Schasix.ﬂe

“Power Station” means the 125 MW Osagyefo Power Barge and associated facilities
and the diesel oil/gas fired eleciric generating faciliies to be devslopﬁd and
comumissioned at the Site pursuznt to Clause 2.1 as further described in the Pirst
Schedule;

“Project” means the financing, squipping, completion, festing, commissioning,

operation and maintenance of the Power Station, ncluding, but not Hmited to, the

futurs conversion to a combined cycle plant by the sddition of a beat recovery steam

generator (HRSG); and steam turbing ganez‘atﬂr as well as two combined cycle barge
© mounted systems;

“Project Scope” means the scope of the supply of work of BEC in connection with
‘the Power Station as described in the First Schedale;

“Scheduled ‘@utage” shall bave the meaning given to it in the Fifth Scheduis;

“Site” means the site for the Power Station as more particularly described in the First
Schedule which will include approximately 23%acres of land including the Osagyefo
Barge, buildings and any facilities aud docking znd berthing space for the power

barges;

“Sp%xﬁcaﬂnn&” means the specifications o'f the Power Station described in the First .
Schedule;

“Btart Up Charges” shall have the meaning given to i in the Seventh Scheduls;
“System Dispaich Center™® shall mean ihe entity within the National Grid
responsible for cootdinating the evacoation of energy from the operators

“Target Cﬂmpiemn Date”™ means _____ . 2007; as such date may be exiead@d in
accordance with the terms and condmons of this Agresment;

Power Purehese dgreement Batwecn . .
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“Polling Fees” means foes payable by Go(3 to BEC, other than fuel used jn operating

the Power Station, in respect of the capital investment, operation and maintenance
- costs of the electricity delivered as provided in Clause 11 as such fees are further

defined in the Seventh Schedule; '

“Trapmmission Line™ means the 161 kV voltage transmission line(s), transanssion
! : - : towers, substations and other iferns necessary o transmit elsctricity from the outgoing
) ’ gantry of the swhiching facility within the Site to the National Grid as further
,% ‘ : - described-and-luving tespesificatiols set out In the Fourth Schedule

Any reference in this Agreement to 8 “Clause” or 4 “Sghedule™ is a reference v a
clanse hereof or a schedule hereto. Any reference to a Section is a reference to a
Section in the relevant Schedule.

; In this Agreement:
e D 58 and “dollar(s) winl—cusrency -of -the—United - States of
- Armerica: : . ,
o - iy "MW denotes 2 megawatt;

(iii}y  “k'W* denotes a kilowati; and
vy “KWH” denotes a kilowalt bour.

~ ' 2.6  The Project
Obligations of BEC

. 2.1 BEC shall finence, develop, equip, complete, test and commission af the Site,
~ the Osagyefo Barge and associated facilities within the Operating Parameters
- and in accordance with the Specifications, the Project Scope and the other’
terms and conditions of this Agreement. Additionally, BEC shall, af its own
cost, within a period of nine (%) months afler the Effective Date, convert the
Power Station info a combined cycle by the addition of 2 heat recovery steam
generator (HRSG), a stears twbine, an eleciric genersior and associated
facilities In order to improve the efficiency of the Power Station and add
additional power 1o the National Grid. Additional combined cycle systems
shall be added to the Site by BEC subject to agreement with GoG on 2 Tolling
Fes for these additiona! systems

" 2.2 Except as otherwise provided herein all costs of BEC in commection with the
: equipping of the Power Station as provided in Clause 2.1 shall be bome by
BEC. :

2.3 Inmediately after the Effective Date, BEC shall commence the testing and
‘ equipping of the Osagyefo Barge and provide s fusl supply system for short-
- * term and long ferm project needs, The fuel will be provided by BEC at Cost

' 24  BEC shall expand the capacity of the Power Station with the addition of
~ multiple combined cycle systems.. .

Power Purchaze Agreement Betwesn
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Obligations of GoG

2.5 Go( shali ensure that all necessary electricity is provided, at-BEC’s cost, and
made syailable at the SHe as reasonably reqr.m"ed by BEC,

26  GoG shall promptly facilitate the acquisition of all Governmental Approvals

for the duty-free importation and transportation of equipment to the Site, and

s fsrvpmtmg‘p‘é‘fﬁiﬁgcnses and approvals for the Project, and for visas and

work permits for foreign personnel and for full compliance with all local and

other regulations and GoG hersby . guarantess that BEC shall have the

exclusive right to generate electricity {rom the Site subject to meeting the
Milesione Bchedule in Scheduls 3.

2.7  GoG shall facilitate the acquisition of zll Governmenia! Approvals required
for the leasing, equipping ami operanon of the Fower Station mciudmg
without limitation ihe application-to-the-Brvivonmental Protestics Agency for
the relevant environmental ptsmzts

2.8 GoG shall construct, install and connect the Transmission Line as required
under the Fowrth Schedule pmviéﬁd, however, that BEC will be responsible, at
its owa cost, for the provision of sdequafe trapsmission cable to ii;e pomt of
interconnection to the National Grid.

2.9  GoG shall take and pay for all electricity generatsd by the Power Station
during the term of this Agresment,

2.1% The Parties hemm shall mutuslly collaborate with each other in order o
achieve the objectives of this Agreement and the performsnce by sach of the
perties hereto of its respective obligations hersumder. GoG covenants to and
agress with BEC that #t will provide its full and timely cooperation in
sommechion with BEC's effors to finance the Power Station on & non-regourss,
project finance basis including without limitation, responding 1o &l requests for
information on and certification of GoG anthority and the status of this
Agreement.

3.1  BEC shall be responsible for the technical assessment, equipping, completion,
testing, commissioning and finencing of the Powsr Station and shall comymence -
this work in accordance with the Milestone Schedule as shown on the Third
Schedule.

3.2 Inpursuance of its obligations under Clause 3.1 BEC shall bave the full nght at
its sole discretion, among other things, to:

(iy call for tenders and award contracts with or without tender;
(i) =rrange for the preparation of the detailed designs and approve o
reject the same;

Power Forchase Agresment Belwenn
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5.1

5.2

5.3
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1 - appoint and remove consultants and professional advisers;

Sy purchase new snd/or vendor overhauled equipment including the
trbines and generators;

(v) appoint, organize and direct siaff, manage and supervise the
Project;

{(vi) enter imto coniracts for the supply of materialy and services,
nchuding contracts with GoG and

(vii) Do all other things necessary or desirabie for the completion and

eeppyergtteny G e Power Station In accordance with the

Specifications and generally aampi:ad fmgmesnng standards,

i i e i 4

Except that i the case of 3.2 (i) and 3.2 (iv) BEC shail notify GoG in writing,

(oG ‘shall ensure that all adeguate electricity necessary for the completion
operation za.nd mamtename {}f the Power Stanon are provided in acoordance

~with the Specificatio ihe dates-indieated-in-the-Rfilestones Suhediiles and
aaoordmgiy shali at BEC"s aast, mter aha

iy  ensure that there iy provided to the Site adequate eleciricity and
at the fimes sot owt in Milegtons Schedules, the. cost of
uiilization of which and normal fees shall be for BED s aconunt;
- g
(ify ensure thal there is sialled and comnected, but not later than
. sixty (60) days after the Effective Date, the Transmission Line
and relay protection equipment necessary 1o conunect the Power
Station to the National Grid and which is capable of operating
within the specifications set out in the Fourth Schedule.

Specifications ned O

perating Parametery

The Power Station shall be constructed and &quip?ed int aceordance with the
Project Scope and specifications set out in the First Schedule.

Following the Corapletion Date the Power Station shall be capable of operating
within the Opersting Parameters setf out in the Second Schedule,

Eguipping and Commissioning Timetable

The parties shall work together in order 1o achieve the fimely sompletion of the -
Project in accordance with the timetable listed in the Third Schedule,

BEC shall implement the Prolect in acoordance with the timeline shown in the
Third Schedule.

Upon completion of the Fower Station, BEC shall carry out commissioning and
performance tesis to be detsrmined by the Parties io camfy that the Power
Station has successfully completed its testing aﬁd commissioning and that
amrdmgly the Completion Date has ocourred.

Gold
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6. Testing and Commissioning

6.1 BEC shall give 1o GoG not less than fourteen (14) days’ notice, or such lesser
period ag the parties hereto may agree of s intention to comupencs any testing
and commissioning. The GoG shall provide assistance to BEC to obfain any
permit or other Governmental Approval required for testmg and sotm*mrmai
operation of the Pcwer Station

6.2 = All Costs related tp the fuel to be snpph@d by BEC pursuant to Clause 6.1 shall -
" be for GeG's acccmm ‘ 3

7. Conditions Precedent

B} ' nditic the-continuing obligations-of " Gol3 under
this Agscement that Wzthm fourtesx: dzs,ys uf csxacutzon of this Agreement or
such later date as the parties heretc may agree, the following are supplied to
GoG by BEC, each in form and substance satisfactory fo GoG or that such
condition is waived by GoG. ‘

H copies of the certificate of incorporation, certificate to commence

business amd Regulations of BEC as certified by the company
: secretary of BEC,

(1)  copies of resolutions adopted by BEC’s Board of Directors authorizing
the execution, delivery and performance by BEC of this Agreement
certified by the company secretary of BEC. .

(i}  copies of a resolution adopted by the shareholder of BEC authorizing
the execution, delivery and performance by BEC of this Agresment
certified by the company secretary of the shareholder of BEC. ‘

Gols

7.2 It shall be a condition pracedent o the continuing obligations of BEC upder
this Agreement that within 14 days afier the execution of the Agresment or
such later date as the Parties hereto may agree, the following are supplied to
BEC by GoG, each in form and substance is satisfactory to BEC or that such
condition precedent is waived by BEC:

()  Issuance of a letter from the Clovernment of Ghana that all the required
approvals from the relevant anthorities in Ghana have been obtained.

(ify - A legal opinion of the Attorney General of the Republic of Ghana as to
the validity, enforceability and binding effect of this Agreement in
form and substance satisfactory to BEC., .
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7.3 Any delay in mesting the target dates in the Milestone Schedules caused by
Go(’s inability to provide start up eleciricity shall result in a day to day delay !
in the Completion Date of the Power Station. '

7.4 If on or before the targst dates on the Milestone Schedules (Third Schedule),
or such later date as the parties hereto may agree, the Effective Date has not
ocourred and the Parties agree to terminate the Project, GoG shall reimburse
and mdemnify BEC for all costs and lisbilities incurred by BEC in respect of ifs

T oblgEicns tnaer Clause 3 if the Go(G is the defaulting party. However, if BEC
is the defaulting party, no cost incurred shall be recovered from GoG. Go¥'s
obligations under this Clause 7.4 shajl be_effective notwithstanding that the
Effective Date has not occurred or that all or any of the conditions precedent set
out in Clauses 7.2 and 7.3 have not been satisfied or waived. Go( may, upon
reasonzhle notice o BEC conduct an audit with respect 10 any indemnity
claimed by BEC pursuant to this Clause 7.4 for the purpose of determining if
the amount of the BEC's claim for mnnbursement has been compuied in

g. Operation of the Power Station

8.1  BEC shall, at its own cost, be responsible for the management, operation,
maintenance and repair of the Powsr Siation during the Contract Period. BEC
shall also be responsible for the safety and security of the Power Station,

8.2  Without imiting the generality of Clause 8.1, it is understood and agreed by
GoG that BEC shall be entitled to periods of Downtime as provided in the
Fifth Schedule,

8.3  In pursnance of its obligations under Claussz &.1 BEC shall have the mght atifts
sols discretion, among other things, to:

(i}  enter info contacts for the supply of materlals and services, -
including, contracts with GoGe

(i}  appoint and remove consultant and pmfesszon&l advisors;

(i} purchase replacement equipment;

(iv) Appoint, organize and direct staff, manage and supervise the Power
Station, ‘ L

(v) Establish and maintain regular inspection, maintenance and L
overhaul procedures; and

(vi) Do all other things necessary or desirable for the rimmning of the
Power Station within Operating Parameters,

84  Bubject to Clause 18, BEC shall operate the Power Station in accordance with
all environmental and other (Ghana and local laws and regulations in force as
of the date of this Agreement and shall comply with any changes in such laws
and regulations and with any new laws and regulations, However, BEC shall
have the right fo recover from GoG any additional costs it may be required to
expend as a result of changes in Ghana laws after the dats hereof. Such costs
shall be recovered through a review of the Tolling Fee.
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9.1

Supply of Fuel and Start up Flectricity

Throughout the Contract Period, BEC shall at all times supply and deliver all
fuel, required by BEC and necessary for the Power Station to generate the
electricity required o be produced by it pursuant to Clause 10..

9.2 ‘%“Wst*ﬁf’ fusl 16 be sipplied by BEC pursuant to Clause 9.1 shall be for

6.3

10.

0.1
0z
10.3

10.4

11.

111

Go(3's account.

All fuels {diese] or natural gas) for the operation of the Power Station shall be
the responsibility of BEC under contract with separate companies during the
term of this twenty (20) yesr Agreement. It shall be the responsibility and
compi ste obligation of GoG to pay the Power Station fizel invoices in full and
in the required time period {0 assure the c;parat&on of the Power Station at ful
capacity,  There shall be semi-snaualiest establish-the-facl-consumption
rate of the Power Station. If f:h& ﬁmi consmnpﬁﬂn ef the Power Station falls
within + 5% of the established fuel consumption rate, Go( shall pay for the
actual fuel used, GoG shall only pay for the fuel costs which fall within & 5%
of the established fuel consumption rate, If the fuel consumption falls outside
+ 5% of the established fuel consumption rate, there will be a review of the
consurnption rate.

BEC agrees fo produce slectricity and Go agrees to fake and p;;ay for in
accordance with Clause 11 all electricity produced by BEC.

Jo the event that GoG cannot {ake delivery of efaczziéity generatad by the
Power station in a given month, the minimum invoice payable shall be for
ninety percent {90%) of the capacity of the Power Station for that morth

The place for delivery of the electricity shalf be the Delivery Point.

In the event GoG is in payment defanlt under this Agreement, BEC shall havs
the right to sell eleciricity available from the Power Station to any third parties
afier giving notice to GoU in writing and BEC shall be permilted to transmit
such electricity via the National Grid subject to the payment of approved
Transmission Charges

In regpect of eachk Billing Month BEC shall deliver to GoG an fuvoice in
respect of Tolling Fee and fuel Cost for as described in the Saventh Schedule,
such Billing Month calculated as provided below and GoG shall pay to BEC
the amount of such invoice within forty-five (45) days after the deizvery of
such invoice.

Power Purchase Agrecment Betweng
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The Tolling Fees approved by the Public Utllities Regulatory Commission
{(PURC) for this Agreement will be as follows: ,

(i) a fee equal to 4.97 US Cents/k'WH of 'aii power produced. during the
first 5 vears of the term of this Agroement.

(iiy  There shall be a review by the Public Utilities Regulatory Commission

T T gfiey each Hve (5) year period of the tenm of this Agreement. The

Tolling Few resulting from these reviews will not be less than 3.5 US
cents per k'Wh. These reviews. will however ensure a retum on
investment for BEC of not less than 15% per annum,

(i) BEC shall pay GoG an aunual lease payment of US$10 million from

the beginning of Year 6 to Year 20 inclusive for 2 total of the last 15
vears of the term of thiz Agreement .

{iv} Ali fees payable in this Agreement are exclusive of VAT,

11.2  All fees payable to BEC pursuant to this Clause 11 shall be paid against

1Ly

invoices submitted by BEC to GoG. GoG shall assist BEC to obtain all
relevant tax exemptions

BEC shall provide all operating and maintenance (O&M) services as well as
fuel supply required for the generation of power from the Power Station.

11.4  Gof shall pay BEC Tolling Fees of each Billing Month or portion thereofon &

11.5

116

pro raiz basis, if any, from the Completion Date.

In respect of each Billing Month, BEC shall deliver to GoQ an invoice in

respect of Tolling Fees and fus! Cost pursuant to the foregoing Clauses 11.4
for such Billing Month and GoG shall pay to BEC in immediately availabls
funds, the full amount of such invoice within forty-five (45) days of the
delivery of such invcics.

If any amount payable by GoG hercunder whether in respect of fees or
otherwise is not paid on or before the due date GoG shall pay interest therson,
caloulated at the Six Month LIBOR plus one percent (1%) per annum from
the date upon which it was due until the date upon which such amount is
received by BEC,

11,7 In order fo provide BEC assurance of pavments as will be regquired by ifs

lenders, GoG shall on or before the Effective Date provide a Letter of Credit
in an amount equal to the sum of the Tolling Fees and fuel Cost payable over
sixty (60} days based on the then current Contracted Capacity (subject to
adjustment each Contract Year to reflect the then current Contracted Capacity)
and assurning that the Power Station is operated at 125 MW each day for such
sixty (60) day period {(as adjusted from time to time the “Letter of Credit
Amount”), issued by a financial institution reasonably acceptable to BEC, as

GoG
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SeUUTIEY Yor the timely payment of all sums due to BEC hereunder from GoG.
(o covenants and agrees to provide BEC no later than (30) days prior to the
expiration of any existing Letter of Credit a replacement Letter of Credit in an
amount equal to the then cument Letter of Credit Amount. BEC .shall be
entitled to draw upon any Letter of Credit. without further notics to. GoG for
any payment due to BEC from (oG that is overdue for at least fiftesn (15)
days. GoG further covenants and agrees that upon the draw of funds by BEC
under any Letter of Credit provided herenmder, GoG shall provide to BEC an
- .. additional-letter-of Credit-eml 10 the amount drawn under any such Letter of
- Credit. In the event that GoG fails {0 amange issuance and funding of any
Letter of Credit required hereunder wzthmﬁﬁsm{iﬁ}ﬁays after the obligation
io provide any such Lefter of Credit to BEC arises, such fallure shall be
deemed to be a flagrant disregard of its obligations hersunder and BEC shail
be entitled (following prior written notice to GoG) to (i) suspend deliveries of
electricity hereunder uniil Go3 has cured the breach of its obligations under
this Clause 11.7 and (1;) draw dewn thc autstmdmg basamc of any Lotter of
Credit previously provide BEC by FBTe -that e
current with all paymems dua to EEC uﬁder %:hxs Agraemen@ BEC shall not be
entitled to suspend deliveries of electricily or draw down further emounts
under any Letter of Credit, in efther case, pursuant to this sentence, In the
event GoG fails o provide any Letier of Credit to BEC (i) in the case of the
initlal Letter of Credif, within sixty (60) days of the dafe the obligation to
provide suck Letier of Credit arises, or (i) In the case of sach replacement or
additional Letter of Credit, within one hundred eighty (180) days of the date
the cbligation to provide any such Letter of Credit arises, then the provisions
of Clause 17.1 shall apply, Subject to the laws of Ghana 2l payments made by
GoG hereunder shall be made free and clear of and withowt any deduction for
or on account of any set-off, counterclaim, tax or otherwise snd all such
payments will be increased by the Go(? ag reguired in section 11.2 above

11.8  If GoG disputes the amount specified in any invoice it shall so inform BEC
and GoG shall pay the undisputed amount on or before the due date of such
invorce, The disputed amount shall be resolved pursaaut 1o Clause 22.

11.9 Notwithstanding any other term or provision of this Agre@mam, if BEC is
unable {0 commence testing of the Power Station {on a dms nominated by
- BEC) as a resuit of!

{D Go(3s failure to provide an adequate Transmission Line and
interconmection facilities for the Power Station;

then in any of such evenis, Co( shall. be obligated {0 commence making
payments of the Tolling Fees to BEC on the thirtieth (30th) day after BEC
certifies to GoG that the Power Station is complete or would have been
complete except for the nonperformance as listed in (I), above. The capacity
for the purposes of caleulating the Tolling Fees payable under this Clauss shall
be deemed to be the Nominal Capacity.
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12,

12.1

' 12"2

12:3

13,

131

13.2

13.3

Time and Place of Payment
Al suras payable to BEC, including without limitation the full amount of all

Tolling Fees, shall be payable in US dollars in Accra, Ghaps in same-day |

funds not later than 2:00 p.an., Ghana time, on the day when payment is due, to

the account of BEC with a bank in Ghana or elsewhere that BEC shall specify

to Gofd in writing fom tims 1o time,

it suniy payabls BV BECH GoG shall be payable in 5ame~c§a:,r funds not later
than 2.00p.m., Ghasa time, on the day when payment is ‘due, v the
account of GQG with a bank in Ghana that Got3 shall specify.

If any amount payable by BEC is not paid on or before the due date, BEC
shall pay interest thereon, saloulated at the Six Month LIBOR Rate plus one

percent (1%) per snnum, fom the dats that it was doe untll, the date upon
which such smount 1s received by GoG.

Iasurancs

BET covenants and agrees fo enswe that there iz effected hsuwrance as
provided in the Fighth Schedule. The proceeds of claims apainst such
ingwrance {except third party Hability and workman’s' compensaiion
insurance) shall be used by BEC for the reinstatement of the Power Biation
subject to the terms of any losn agreemends provided in connection with the
Project,

All policies of msurance {except Workmen's (ﬁompcnsaﬁon insurance}
required to be oblained by BEC pursuant fo the Eighth Schedule shall inclnds
GoG and its employees as additions] inswred’s as their interests may appear,

Fach of GoG and BEC shall camse its inswrers to waive all rights of

subrogation against the other party and the other party’s employees (and
contractors working directly in connection with the Project) & respect of &
claim erising under s Insurance policies, unless such claim arises from the
willfual misconduct or gross negligence of the other party or the other party's
smployees or contractors. '

13.4 Certificates of hsuranc&,- binders (if applicable}, or a letier from a Hoensed

broker or independent imsurance consultant certifying compliamce o

_documenting the status of attempts to comply with the requirements of the

Eighth Schedule, shall be submitted not less than thirty (30) days prior to the
Completion Date, and not less than thirty (30) days prior o amy policy
terminaiion or expivation dates which arise during the term of this Agreement
and any extensions. Complete copies of policies. inchading all declarations,
terms, conditions, endorsements and exclusions, shall be made available for
inspection by Go(3 and remain available for inspection by GoG or its insurance
consult as certification of coverage not less thas ninety (90) days afier the
Completion Datas and any policy expiration dates which arise during the term of
this Agreement and any extensions. .
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13,5 If at any time through mutual agreement of GoG and BEC due fo insurance
market conditions, changes in legal reguirements; or changes in the Hability
environment, the provisions of the Eighth Schedule are deemed obsolets, or
imappropriate, those provisions may be amended.

14. Operation of Power Station

141" GoGshatl §ive arediate Actéss to the Power Station to BEC immediately
" gfier execution of this Agreemoent. BEC shall be the sole operator of the
Power Station during the Contract Peviod.. . — .

142 In the event that BEC defaults in compliance with its obligations fo
comumission the Osagyefo Barge within 90 working days after the Effective
Date, and if the default exiends beyond 120 working davs, BEC shall pay
liquidated damages of US§10, 609 UO pe:r day of defa,uit and which shall not
-pyeesd USE200,000 00 intotel  IE-1-50working deves-afsr-the Lffective-Pate,
there is no progress in accordance waih ’ﬂiﬂ pmject mﬂastone as ingdicated in
the Third Schedule, Go( shall have the right to ferminate this Agreement.

14.3  In the event that BEC defaults in compliance with its obligations to install and
commission the steam furbine compobent to complete the combined cycle
within 9 months after the Effective Date, and if the defanlt extends bevond 12
mouths BEC shall reduce the fuel Cost per kWh to the equivalent of the

. combined cveie fuel cost, If, 18 months afier the Effective Date, there is no
progress in accordance with the project milestone in respect of the sieam
turbine as indicated in the Third Schedule, GoG shall have the right to
terminate this Agresment,

144 In the event that BEC is unable fo procure the two (2) remaining combined
cyele systems within § years from the Effective Dats, GoG shall have the right
to repossess portions of the undeveloped Site.

15, and Indemnification

15.1 GoG shall indemnify and hold BEC, its officers and eraployees harmless against
any claim of any who directly or indirectly suffers as a result of an interrupfion
of electricity supply or any disruption or surge of electricity supply arising out
of or in connection with this Agreement and any of BEC's, its officers’ or
empicyees actions or omissions in connection with the same except if such
claim is due to BEC's or BEC's officery or employees gross hegligence or
intentional misconduct.

152 Subject to Clause 15.1, BEC shall hold Go(, its officers and employeas free of
and harmless from any claims, or suits of any third party, other than claims for
economic loss, arising from BEC's operation of the Power Station, except if
such claim is due to GoG's or GoQ's officers or employee’s gross negligence
or intentional breach of this Agreement.
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15.3

Without prejudice to Claase 15.2, BEC shall indemnify and hold harmless
GoG (and its officers and employees) from and against all damages, losses and
reasonable expenses, suffered or paid by Go{3¥ as a result of any and all claime
for personal injury, death or property damage to third parties due fo an event
oceurring before the termination of this Agreement and arising directly out of
the construction, operation or maintenance of the Power Station and resuiting
from any act or omission of BEC or its agents or employees. Notwithstanding
anything to the contrary contained in the preceding sentence, nothing in this

e Clamss T30 shall T apply 1o any loss, damage, cost or expense in respect of

15.4

15.5

15.6

- for personal injury, death-or-pr

which, and to the extent that, GoG {or ifs officers and employees) is otherwise
compensated pursuant to the terms of any other agreements entered into with
BEC with respect to the Project or any insurance.

Without prejudics to Clause 15.1, GoG shall indemnify and hold harmliess
BEC {and its officers and employees) from and against all damagss, losses and
reasonable expenses, suffered or pazd by BEC as & rasaii of any and ali claims
: larg -third-partiss-due-to an event

oacurrmg before the teﬂmnat:«mi of this Agmcment and resulting ﬁ*m any act
or omission of Go( or its agents or employees, Notwithstanding anything o
the contrary contained in the preceding sentence, nothing in this Clatse

15.6 shall apply to any loss, damage, cost or expenss in respect of which, and
o the extent that, BEC (or is officers and employees) is otherwise

" compensated pursuant to the terms of any other agresments entered into with

GoG with respect to the Project or any insurance.

Each party (or its officers or employees, as the case may be) (each an
“Indemnified Party™) shail promptly notify the other Party {the "Indemnifying
Party") of any claim or proceeding in respect of which it is entitled to be
indemnified under this Clause 15, Such notice shall be given as soon as
reasonably practicable after the relevant Indemnified Party becomes aware of
such claim or proceeding, : . '

Any Indemnified Party shall have the right, but not the obligation, to contast,
defend and litigate (and to retain legal advisers of lts choice in conuection

- therewith) any claim, action, suit or proceeding by any third party slleged or

asserted against it arising out of any matter in respect of which it is entitled o
be indemmnified hereunder, and the reasonable cosis and expenses thereof shall
be subject to the said indemnity; provided, that the Indemnifving Party shall
be entitled, at its option, to assume and condrol the defense of such claim,
action; suit or proceeding at ity expense and through legal advisers of its
choice if it (I} gives notice of its intention to do so to the Indemnified Party,
{11) acknowledges in writing its obligation to indemmnify the Indemnified Party
to the fll extent provided by the relevant Clauss, and {iif) reimburses the
Indemmnified Party for the reasonable costs and expenses previously incurred
by the Indemnified Party prior to the assumption of such defense by the
Indemnifying Party. No Indemunified Party shall settle or compmmise;: any
claim, action, suit or proceeding in respect of which it is entitled to be
indemnified by the Indemnifying Party without the prior written consent of the
Indemnified Party, .

Gole
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157 Except where otherwise stated in this Agreement, the duties, obligations.and
liahilities of the partiss hereto are intended to be several and not joiut or
collective and nothing contained in this Agreement shall be consirued to create
an association, frust, partnership or joint veniure amongst the parties hereio
and each party shall be liable individually and severally for its own obligations
under this Agreement.

i6. Fores Maleurs

16.1 No failure or omission {0 carry out or observe any of the terms, provisions or
 conditions of this Apreement shall give rise to_any claim by any party hersto
ageinst the other party hereto, or be deemed to be a breach of this Agreement
if the same shall be caused by or arise ont of:

{2) {other than as referred to in paragraph (b) below), any war, declared or
not, or hostilities, or of b@lhgmnce blnz:kade revohation, ingurrection,
riof, public—disorder.—exproprisien, . regul
nationalization, export or xmport resfﬁcuans by any governmental;

() authorities, closing of harbours, docks, canals, or other asgistance to or .
adjuncts of the shipping or navigstion of or any place, rationing or
allocation, whether imposed by law, decree or regulation by, or by
compliance of indusiry at the Ingistence of any govemmental authority,
or fire, unusual flood, earthquake, storm, typhoon, lightning, tide
{other than normal tides), tidal wave, perils of the sea. accidenis of
navigation or breakdown or inhwy of vessels, accidents to harbours,
docks, canals, or other assistance fo or adiuncts of the shipbing or
navigation, epidemic, quarantine, strikes or combination of workmen,
lockouts or other labor disturbances, or any other event matier or
thing, wherever occurring, which shall not be within the reasonable
contro} of the party affected thereby; war, declared or not, or hostilitiey
involving the Republic of Ghana, or of belligerence, blockade,
revolution, insurrection, riot, public disorder, expropriation,
requisition, confiscation or nationalization by or involving the
Republic of Ghana, export or import resections by any governmental
authorities of or within the Republic of Ghana, closing of harbors,
docks, canals, or other assistance to or sdjumcts of the shipping or
navigation of the Republic of Ghana, rationing or allocation. whether
imposed by law, Bach of the foregoing events, matters or fhmgs being
called "Force Majeure” in this Agreement.

- 16.2  Notwithstanding Clanse 16.1 GoG shall not be relieved of its obligation o
make payvmments of Toiling Fees and fuel Costs as provided in Clause 11.1 by
the occurrence of any Force Majeure mentioned in sub-paragraph (b) of
Clause 16.1 whether affecting GoG or BEC. BEC shall likewise not be
relieved of it’s obligation to make Lease Fee payments as provided in Clause
11 by the occurrence of any Force Majeurs mentioned in subparagraph (b) of
Clause 16.1 whether affecting GoG or BEC.
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16.3  The party invoking Force Majeure shall:

P {a) notify the other party as soon as reasonably possible by fax, e-mail, and
‘ official letter of the pature of the Force Majeure and the extent fo which
the Force Majeure suspends the affected pm‘y‘s obligations under this
Agreement; and

- (b resunre performance of its obligations as scom as the Force Majewe
condition no longer exists,

164 If Force Majeure appliss prior to the Completion Date the parties will mest to
discuss a revised timetable for the completion of the Project. The Contract -
Period shall be extended by a period equal to that during which the eﬁ”act of
the Force Majeure applies.

16.5 Ifa Force Majenre-which-spplies-parsuent-to-the-termsof sob-paragraph

Clause 16.1 prevents, or it is apperent that such che Maj&ure will prewﬁt.

BEC from constructing the Power Station or operating the Power Station for s

continuous period of more than twenty four (24) months or if the cost to

reinstate or complete the building of, as the case may be, the Power Siation
- exceeds the proceeds of claims against the insurance carried by BEC pursuant to

Clause 13 and the Ninth Schedule (except third-party lability and workmen's

compensation insurance) by more than 5,000,000, then, in either case, BEC
- ‘ shall not be obliged to reinstate the Power Station, :

16.6 The parties hereto will consult with each other and take all ressonable steps to
minimize the losses of either party resulting from Force Majeure.

i7. Term:

This Agresment shall be for a period of 20 years from the Effective Date,

18,  Changein Cireymstances
in the event that:

{a)() as a result of any laws or regulations of the Republic of Ghana or any
governmental instrumenizlity, agency or other body under the comtrol of the -
Government of Ghapa or any regional or mumcépai suthority thercof
{collectively, "Governmental mstmmemamy") coming inte offect after the
date hereof, or

(i1} as aresult of amy such laws or regulations (including any official interpmtatian

- thereof which BEC has relied upon In entering into this Agreement) in force at

‘ the date hereof being amendsd, modified or repealed or any action or failure to
act by any Governmental Instrumentality, or

Fower Purchase Agreement Betwesn
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wass s 8 IESUN of any approvals, consents, registrations, exemptions or other

requirements of the Republic of Ghana or any Governmental Instrumentality,
coming into effect after the date hersof, or

(i) as a resuli of approvals, consents, registrations, exemptions or other

19,

18.1

20.

requirements {including such appmvais, consents, registrations, sxemptions or
other requirements provided for in Clanses 7.2 and 7.3 and the Eighth
Schedule which BEC has relied upon in entering into this Agresment) of the

. Republic-of-CGhaneorany Goveramenta! Insiromentality being withdraemn,

rescinded or amended or any new required extension, approval, consent,
registration or other requirement of the Republic. of CGhana or any
Governmenta! Instrumentality cannot be obtained, the interest of BEC in the

Project or the Power Station and/or BEC' econornic refumn {(net of tax (other .

than jncome tax imposed on BED) or other wnposition) on itz investment is
materially reduced, prejudiced or otherwise adversely affected (including
without lmitation soy msmman on i:he abﬂﬁy 10 remmit funds in U, 8. dollaws
outside of Ghana) then the pas all-meet-and-endeavor 0 agres o
review and amend this Agraement as appmprxate

Assignment

' Neither Party may assign por transfer all or any part of iis rights, benefits or

obligations hersunder without the written consent of the other Party.

Warranty

BEC herelry warrants that nefther it nor its representstives have offored any

- government officer and/or (oG official or employes auy consideration or

commission for this Agreement nor has it or ity representatives exerted or

utilized any corrupt or unlawiul influence to secure or solicit this Agreement

for any consideration or commission; that BEC shall not knowingly
subcontract any portion or portions of the scope of the work of the Agreement
awarded to any officiel or employee of GoG or to the relatives within the third
degree of consanguinity or affinity of QoG officials who are directly or
indirectly involved in contract awards or project prosecution and that if any
commission is being paid to a private person, BEC shaill discloss the name of
the person and the ampount being paid and that any violation of this warranty
shall constitute a sufficient ground for the revision or cancellation of this
Agresment or the deduction from the contract price of the consideration or

commission paid without prefudice to the filing of civil or criminal action N

under applicable laws against BEC and/or Hs representatives and GoG's
officials and employees.

Geld
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Motices
All communication to be mads hereunder shall be made in writing but, unless

otherwise stated, mayv be made by facsimile, scanned e-mail or certified mail.
Such communications shall be addressed a3 follows:

Hto Gol:

‘MINISTRY OF ENERGY

P.O.BOXT4C
STADIUM, ACCRA
GHANA

TEL: +333 (0)21 66715273

FAX: +233 (0) 2] 668262 _ R

fw BEC:

BALKAN ENERGY (GHANA) LIMITED
CIO SEY & CO,

FIDELITY HOUSE,

20 RING ROAD CENTRAL,

P. 0. BOX 9918 (KIA)

ACCRA, GHANA

Any communication or document to be made or delivered by one party to
another pursnant io this Agreement shall be made or delivered to the other at
its address specified above or such other address notified by that party to the
other parties by giving not less than fifieen (15} days notice of such change of
address, and shalf be deemed to have been made or delivered (1) in the case of
apy compnunication made by facsimile transmission or scanned e-mail with
correct answer back (af the muumber identified with the relevant party's
signature below), when transmitted and clearly received with a copy sent by
certified mail to the address specified above, and (i) in the case of any
sommunication made by certified mail, when left af that address or otherwise
received by the address.

Digpute Resolution

Throughout the ferm of this Agreement representatives of the dixrectors of Gol

" and BEC shall meet regularly at not less than yearly intervals to discuss the

progress of the operation of the Power Station in order to ensure that the
arrangements between the parties hersto proceed on 3 mutally satisfactory
basis.

G
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Z222 I any dispute arises out of or in relation to this Agreement and if such matier
cannot be settled through direct discussions of the Parties, the matter shall be
referred to binding arbitration at the Permanent Court of Arbitration, Peace
Palace, Camegieplein 2, 2517 KI in The Hague, The Netherlands,  Unless the
Pagties to this Agreement agree otherwise, the arbitrator shall not have the
power to award nor shall he/she award any punitive or consequential damages
(however denominated). EHach side shall pay its own attorneys fees and costs
no matter which side prevails and each Party shall share equally in the cost of
any “medintion OF AFSITANoN,  Applications may be meade to such court for

© judicial recognition of the award and/or an order of enforcement as the case
may be. Arbitration shall be governed by and conducted in accordance with
UNCITRAL rules.

23, Yaw

taws of the Repuﬁim of Ghana.. B

24, Jurisdiction

To the extent that GoG may in any jurisdiction clalm for itself or iis asssty or
revepues immunity from suit, execution, aftachment (whether in aid of
exscution, before judgment or otherwise) or cther legal process and fo the
extent that In any such jurisdiction there may be sttributed to GoG or s assets
or revenues such umunily (whether or not claimed) GoG agrees not to claim
and Irrevecably waives such mmunity io ihe full extent permitted by the laws
of such jurisdiction.

25, Severability

A holding of any court of competent jurisdiction that any provision of this
Agreement is invalid shall pof result in invalidation of the entire Agreament.
Instead, this Agreement shall be construed, if possible, in a manver to give
effect by means of valid provisions to the intent of the parties {o the particular
provision or provisions held fo be invalid, and, in any event, all other terms
shall renain in fall force and effect.

28, Survival of Provisions

In order that the parties may fully exercise their rights and perform their
obligations hereunder, such provisions of this Agreement that are required io
insure such exercise or performence shall survive the termination of this
Agreement for any cause whatsosver,

Pawer Purchasgs Agresment Befwesn
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27,

28,

28

2.1

Entire Asreement

This Agreement, including the Schedules heretoc contains ali of the
understandings and agreements of whatsoever kind and nature with sespsot o
the subject matter of this Agreement and the rights, interests, understandings,

© agresments and obligations of the parties relating thereto.

The Schedules hereto shall be deemed to be part of this Agreement and are

“hereby—incorporatedWerels bV reference. All prior written or oral

undesstandings, offers or other commmumicstions of every kind concerning the
subject matter hereof are hereby abrogated and withdrawn and shall not affect
or modify any of the terms or obligations set forth in this Agreement,”

Industrial Property Rights

BEC warrapts that, to the exfent neces&ary o campiy with its ohligations
under this Agrecment. BEC has g g e license or-gther-legal-wght-to-all
patents, trademarks and copymghts w%uch may subszst in the design of the
Power Station and shall pay all royaltics and license fees that are dus in
connection therewith during the ferm of this Agreement. BEC warrants that
the design of the Power Station, the contemplated operation thereof, or the use
of any component unit thereof by GoG shall not infringe any patent, trademark
or copyright of any third person. BEC shall indemnify Gol ageinst any
pevalties and Hability of every kind for BEC's breach of the warranfies
contained in this Clause 28,

Representation and Warranties

BEC represents and warrants that:

(i) BEC is a2 limited liability company duly organized and validly existing ~
under the laws of Ghans and is licensed to do business in the Republic of
Ghana as necessary to perform its obligations under this Agreement and
has all requisite Jegal power and authority to executs this Agreement and
to carry out the terms, conditions and provigions hereof

(i) All legislative, administrative and other governmental action required o
authorize the execution and delivery, apd all non-Ghans, and to BEC's
knowledge after the dus inguiry, all Ghana, legislative, administrative and
other governments! action required to authorize the performance by BEC
of this Agreement and the tramsactions confemplated hereby have been
taken except to the extent of actions which are to be taken at a later time;

(iil)This Agreement constitutes the valid, legal and binding obligation of BEC,
enforceable in accordance with the terms hereof except es the
enforcesbility msy be lmited by applicable bankruptcy, insolvency,
reorgauization, moratorium or other similar laws affecting creditors nghts
generally; o
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282

{iv)There are no actions, suits or proceedings pending or, o BECS:
knowledge, threatened, againgt or affecting BEC before any court or
administeative body or arbitral iribunal that might materially adversely
affect the ability of BEC to meet and carry out iis obiigations under this
Agreement; and

{v} The execution, delivery and performance by BEC of this Agreement have

been duly authorized by all reguisite corpomate action, and will not

- contraVENS Ry provision oL, or congtitute & defanlt under, any other

agresment or instrument to which itis a paﬁy or by which it or its property
may be bound, PR

'Gol represents and warrants that

(2) Existence and Authority. The GoG il power, authority,-&

right to carry on itg husmess a5 nOwW conam;md The GGG has ta,km all
actions necessary or reasonably requested by BEC to authorize #t fo
execute, deliver, perform and observe the terms and conditions of this
Agreement and the other documents. The GoG has the full legal right,
nower, and authority for and on behalf of the Government of Ghana o
pledge the full faith and credit of the Repubhc of Ghana vnder the terms of
this Agresment.

{(b) Recordation. To ensure the legality, validity, enforceability, priority or
admissibility in evidence in the Republic of Ghana of this Agreement ,
inchuding, without limitation, the pledge of the full faith and credit of the
Republic of Ghana set forth herein and therein, it is not necessary that this
Agresment be registered, recorded, enrolied or otherwise filed with any
gourt or other Governmental Authority , or be notarized, or that any -
documentary, stamp or other similar tax, hmposition or charpe of any kind
be paid on or with respect to this Agreement or any Letter of Credit.

(¢} Restrictions. The exscution, delivery and performance or observance by
the GoG of the terms of, and consummation by the GoG of the fransactions
contemplated by this Agreemnent (A) do not and will not conflict with or
result in a breach or viclation of any applicable comiract binding upon the
GoG or the Government or any of each of their revenues, properties or
assets, or any applicable law inchuding, without lmitation, any restriction
on interest that may be paid by the Go(3, and (B} do not and will not result
in the creation or imposition of any lien upon any of the revenues,
propertios or assets of the GoG or Government pursuant {o any contract of
applicable law.

{d) Binding Effect. The GoG has duly exscnted and delivered this Agreement
on or before the Agreement Date, and the GoG will also duly sxecute and
deliver each Letter of Credit thet may hereafier be executed. This
Agreement has been executed and delivered and constitutes, and will
congtitute, a diveot, general, and unconditional obligation of the GoG

Golz

Power Purchase Agrosment Between
& . BEC

22 GEO0s2007 R

@gg@




e

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 243 of 264

which is legal, valid, and binding upon the GoG and enforceable against
the GoG in accordance with its respective terms, and for which the full
faith and credit of the Republic of Ghang is pledged.

(8} Pari Passu Status. The GoG's payment obligations under this Agreement
rank, and under any Letter of Credit when issued will rank, i all respects
at least pari passu in priority of payment and in righi of security with ali
other unsecured and unsuberdmated debt of the GoQ.

- ' H Leggl Pmceedggg v. No litigation, investigstion or isgal procesedings are

- pending or, to the best of the GoG’s knowledge and belief, afier due
diligence, threatened, before any court in any jurisdiction involving the

- Power Station,including but not imited to, the Osagyefo Bargs, that might

have a materially adverse effect on GolG or BEC and the GoQG hereby
unconditionally warrants and confirms that it has true, subsisting and valid

- titie to the Osagyefo Barge and each and svery component contained

' therein and that no Hen sither sxists or is threateped in respect of any part

thereaf by any person in any jurisdiction.

() Mo _Taxes. There is no Tax cther than stamp duty at a nominal rate
imposed on or {n connection with:

(A} the execution, delivery or performance of this Agreement ;
(B) the enforcement of any of this Agresment ; or

(C) on any payment to be made to the BEC under this Agreement . In
commection with the Letter of Credit, no Governmental Authority shall

- ‘ impose any reserve, special deposit, deposit insurance or assessment
affecting the BEC.

_ No Foreign Exchange Controls. There are no foreign exchange or other
restrictions in effect in the Republic of Ghana adversely affecting the
ability or right of GoG to acqguire and to remit to BEC foreign currency to
pay and satisfy Go(F's obligations under this apreement.

30.  Third-Farty Bepeficiaries

- This Agreement is intended to be solely for the benefit of BEC and GoG and
their successors and permitted assigns and is not intended o and shall not
confer any rights or benefits on any third party nota sxgnaiory hcre’ta

31 Joint Effort apd Confidentialify

- The parties acknowledge and agree that the terms and conditions of this
: Agreement have been freely and fairly negotiated. Each party acknowledges that

in executing this Agreement it has relied solely on itz judgment, belief, and

- . knowledge, and such advice 2s it may have received from its own counsel snd it
has not been influenced by any representation or staternents made by any other

party or such party’s counsel.
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No provision in this' Agreement i3 to be construed for or against any party
because that party or its counsel drafted such provision.

32. Amendmenis

This Agreement may be amendsd at any time by mutual agreement of ﬁm
partiss in writing and signed by a duly authorized representative of each pariy.

13. Compliance with Laws

BEC and GoG shall comply with all applicable laws and shall comply in ali
material respects with and shall keep in foll force and effect all governmental
authorizstions required to be in their respective names for the performance of
their respective obligations wader this Agreement.

Neither BEC nor any.of ifs employess-or-senirastors-shall HErCe
any government officlal by payment of any fe@s nor in any way violate the US
Foreign Corrupt Practices Act in the conduct of the Project.

34 Termination |
34,1 Termination vpon Bvents of Default

34.1.1 - BEC Evenis of Defonit

GoG may give notice of ifs infention fo ferminats this Agreement upon the
occurrence of any of the events described below (each a2 “BEC Event of
Default™)

34.1.1.1  the ocowrence of any of the following events: (i) the passing of 2
resolution for the winding up, liquidation of, or other similar proceeding
relating to BEC, {ii) the appoiniment of Hguidator, manager or similar
person in a proceeding referred to in clanse (i), whick appointment has not
been sol aside or stayved within thirty (30) Days of such appolntment, or
(iii) the making by a court having jurisdiction of an order winding np of
BEC, which order has not been set aside or stayed within thirty (30) Days;
or

34.1.1.2 Abandonment by BEC; or

34.1.1.3 BEC commifs a breach of this Agresment that materially and adversely
affects the GoQ's performance or enjoyment of its rights set forth in this
Agreement or repudiates this Agreement; or

34,12  GoG Events of Default

BEC may give notice of its intsnﬁon 10 terminate this Agreement upon the
occurrence of any of the events described below (each an “GoG Event of Defanlt™):

34,1.2.1  the fatlure of the Gol3 {o establish and maintain the Lettcrs of Credat and to
maintain the amount therein or

Power Parchass Agresment Betwesn
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3 the commits & bresch- of ﬁxxs Agrwmem that materially and
'admrsaiy affects BECs performance or enjoyment of iis rights set forth
" in this Agreement or repudiates this Agreement, or the GoG, whilst it is
the jessor undér the Site Lease, comumits a breach of the Site Lease that
materially and adversely affects BEC performance or enjoyment of it
rights set forth in this Agreement, or repudiates the Site Lease,

34.1.3 Other Tventsof Termination—

Either Party may give notics of its intention to terminate this Agresment upon
' ‘ " the occurrence of any of the events described-below -frach an “Other Event of
Termination™):

ey 7 g

34.1.3.1  if either Party claims relief for a Force Majeure Event, whick the Parties

agree, and the Force Majeurs Event Period relating o it excesds one

hundred and eighty (180) Days, on or st amy txme after the expiry of ﬂmﬁ

. period, so long. as.the Force-Majoure—Bvent Poricd relaling fo 1t it
continuing.

- 3434 Termination Procedures

/ Upen the occurrence of a BEC Bvent of Default, a GoG Event of
Defauli, or an Other Event of Termination, the following procediuves shall be
followed by the Parties:

g
e
i

; 34.14.1  Upon the ocourrence of a BEC Event of Default or GoG Event of Defankt,

as the case may be, not cured within the applicable grace peried, the

- . son-defauiting Party may, at s option, initiate fermination of this

: Agreement by defivering a potice of ils intent 10 terminate this Agreement

{z “Motice of Intent to Terminate™) to the defauliing Party. The Notice

- of Intent to0 Torminate shall specify in seasonable deteil the BEC Bvent of

Default or GoG Event of Default, as the case may be, giving rise to such

notice. Upon the ocourrence of am Other Event of Terminetion, sither

- Party may, ab its option, ipitiste fermination of this Agreement by

delivering 2 Notice of Intent to Terminate to the other Party. The Wotice

of Intent to Terminate shall specify in reasonable detail the event giving

» ' rise to such notice. Servics of a Notice of Intent to Terminate by one Party

: shall not at any time preclude service of 2 Natice of Intent o Terminate by
the other Pasty. -

- 34.1.4.2  Following the delivery of n Notice of Intent fo Terminate, the Parties shall
- consnit for a period (the “Consultation Period™) of sixiy (60) Days
commencing on such delivery date with respect to any such BEC Event of
- Defauit, GoG Event of Default or Gther Event of Termination or such
longer period as the Parties may mutnally agree as to what steps shall be
teken with a view to mitigating the consequences of the relevant BEC
_ Bvent of Default, GoG Event of Default or Gther Event of Termination, as
applicable, taking into account all the circumstances,

34.14.3  During the Consultation Period:

ot ) Power Purchase Agreement Befwesn .
v - i SalG ' & BEC
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34.14.3.1 the Party in defanit may continue to undertake offorts to curs the defanlt,
and if the defauit is cured at any time prior to the delivery of a Termination
Notice then the non-defaulting Party shall have no right o terminate this
Agreement in respect of such cured defaglt;

34.14.13 each Purty chall not impede or otherwise interfere with the other Pariy’s
efforts to remedy the BEC Event of Default or GoG Event of Default, as
the case may be, which gave rise to the Consultation Period; and

34.}4.33-both-Parties-shatl maveas ﬁmcrw;sa provided in this Agreement, continge
o pgrfarm their respective obligations under this Agmmem

34144  Wihin fificen (15) Days ‘of the expiry -of-the-Consuitation Period {or, if
fiere-is no Consultation Period, within fifteen (15) Days of the date of the
Notice of Intent to, Terminate) and vmless the Parties shall have otherwise
agreed or unless, in the cass of 2 BEC Bvent of Defanlt or GoG Event of
Default giving rise to'the Notice of Intent to Terminate such default shall
have been remedied, the Party havmg gwan the Motice of Intent to
Terminate-may-torminatethiy Aprsenent by e g 7 >
other Party ferminating ﬁ:tis Agre&mtmi (“Tm‘mmai‘mn Notiee™,
whereupon this Agreement shall terminate on the date of the Termination
Notice,

IN WITNESS WHEREOCF, each of the perties has caused this Agreement fo be
exscuted by its duly anthorized officer in more than one copy each of which shall be
deemed to be an original as of the day and year first above written.

mate: 27 ETy Doy

Na;m@hb M@!‘ WWD
Title: dﬁ&e:r THRECTOE

% e Date: G-;jfaf 9?'2, 2007
Name: )ﬁé ;/') &a:ﬁ;ﬁ'/}%}e’/ﬁ -

Title: DIRECT OR )

In the presence of : ! ot }.,.q,uigg Qf} 7LD "?
Name: e LWE N‘{ aéﬁww =IEN M‘?‘@ RN 4 fig G AHE
Tile: TouwmnTAY DRECTER .
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_SCOPE _AND SERCIFICATIONS

(if}

(i)

(v}

™

FIRST SCHEDULRK

Scope of Agresment

BEC shall design and install 2 fuel storage and délivery facilities, refurbish
and comnmission, a one hundred twenty five (125 MW) megawatt power
barge, named the Ossgyefo Barge and associzted facilities (‘the Power
Station®) within 20 working days of the Effective Date.

BEC shail convert-the-Power-Statfon o7 tomblied cvels power plant by
addition of a heat recovery steam genemmr (HIRS8G), 3 steam turbine and
eleciric generator with an jncremental capacity of approximately S0MW
within ¥ months of the Effective Date,

BEC shall privately invest anc bring two more combined cycle barge monnted
systems to the Sife within 36 months of the Bffective Date with GoG on s
Tolling Fee for these systems. These systems will each have a similar capacity
of approximately 185 mepgawatts. This investment will bring the Site
generation capacity to more than 550 megawaits. The Tolling Fee for these
additional systems will be agreed prior to their mobilization

BEC shall, subject o the satisfactory conclusion of supply agreements with
the two source providers, invest in infrastructare to enable gas to be supplied
to the Power Station within thoee {3) years of the Effective Date. :

BEC shall provide all fuel to the Power Station on & fue] Cost basis,

Gady

Power Purchase Agresment Between
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SECOND SCHEDULE

A Operating Parameters

BEC shall operate the Power Station in accordance with the operating criieria

and guidelines recommendsd by the manufacturer or supplier of such
squipment.

Pawer Purthass Agrosmant Betwesn
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DATE

1. Bxecution of Agresment Faly 3007
2. | Enﬂy onto Site and access to Osagyefo Barge July 2@0’?
3. All permits, Heenses and approvals obtained August 2007
4, Congtruction Powsr | Avgust 2007
B [ TR S LI L SR S
5. Testing and commissioning of Osagyefo Barge 00 working davs
: after BEffective Dale
5. Combined Cycle Conversion ' 9 months after
Effoctive Dato
7. Provision of additional Combined Cycle barges 36 monihs after
Effective Daile
(subjest fo Telling
fee Agreement
with (o),
g Natural Gas supplied to Site Approximately 3 years
after Effective Data
{subject to concluded
supply agreements).
Power Purchase Agresment Be%ween
Go& & BEC
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FOURTH SCHEDULE

TRANSMISSION LINE SPECITICATIONS

Location

From the culgoing switching facility within the Site station in Effass, Ghana.

Snepifications

The Transmission lne at 161 kV shall be capable of providing sufficient |
electricity for festing and conunissioning of the Power Station and shall bs
capable of taking the maximuwm owiput of the Power Station.

means the 161 kV voltage transmission line(s), iransmission towers, substations and .
other items necessary to transmit electricity from the outgoing gantry of the switching
facility within the Site boundary to the National Grid as further described and having
the specifications set out in the Fourth Schedule

1.0 Grid Characteristics
1.1  Gud Freguency and Voliags Variations
1.1.1  Nowinal Values

()  Grid Voltage 51V

by  Grid Frequency S0 Hz

1.1.2  Operating Conditions

(&)  Zone & - Normal Operation

Voliage 161KV -10%/+5%
Frequency 498z - 51Hz (e 50Hz £ 2%,)
(b} ZoneB - Permitted Short Term Abnormal Operation

Volage - Within 161 Kv+ 10%

Frequensy - 47.5 Hz—51.5Hz(ie 50 Ha ~S%/+3%)

Power Parchass Agrasment Between -
Galz . & : BEC

30 ‘ GHOS2007

“.,-C?a,\,




e

RPN ot

g v meEne

Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 251 of 264

FIFTH SCHEDULE
ELECTRICITY DELIVERY PROCEDURES

1. Definitivas

"Scheduled Ouiage” means the scheduled removal of the generating capability
of the Power Station io undertake normal inspections, mainienance, repair,
replacemeént and oveérhiaul of the Power Stafion or a portion thersof pursuant fo
the schedule approved purspant to Clause 8.2, as such schedule may be revised
from time 1o time pursnant thereto. e

"Forced Outage” is defined as the inability due to the fault of BEC {o meet
Contracted Capacity requested by The System Dispaich Center provided that
any failure to meet the Countracted Capacity resulting Hom the declared
unavailability of any unit of the Power Station due io a Scheduled Outage
shall not bs Forced Outage. — ‘

"Downtime" means the sum of the number of hours per sach Contract Year (1)
Scheduled Outages and {if) Foroed Outages, not fo exceed in the aggregste
876 hours per contract Year, provided that in any year during which g Major
Overhaul is performed on the Power Station the aumber of sllowable hours
shall be increased to 1180 hours in the aggregale, plus, in addition to the
foregoing hours allowable each Confraci Year, any other hours that the -
Contracted Capacity is wnavailable as a conseguence of Gols failwe 1o
perform any of its obligations under this Agreement, ungvailability of the
Transmission Line or the GoG grid or due to Foroe Majeure,

2. Messurement of Power Generated

Measurement of power generated transferred to GoG shall be mads at the low
voltage sids of the main power transformer(s) in accordance with the
provisions of the Seventh Schednle.

3.  MNotice n change of ouiput

Specific procedures for notifications of power requirements shall be agreed
between BEC and GoG prior fo the Completion Date. Subject fo such
procedures, the output of the generafors shall be as reguired by the System
Dispatch Center from time to time, provided that changes in cutpuf reguested
by the System Dispatch Cenpter remain within the Specifications and the
Operating Parameters ag set forth in the First and Second Schedules. <

4. Notice of Scheduled Outages

GoG shall prepare annual, monthly and weekly systems operating plans and in
50 doing shall coordinate with BEC to agree on the Scheduled Outages. GoG

Powsr Purchase Agveement Betwoen
Lol . & BEC,
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snai grast BEC sufficient Scheduled Outage hours to undertake all reguler
inspection and maintensnce of each  generator in accordance with the
manufactorer's recommendations, taking full account of hours run, number of
starts and duration of running for each start. BEC will plan with GoG w
cnsuze that as far as practicable, Scheduled Outages are undertaken at Himes 0
cause minimum disruption to the National Grid.

5. Dispatch Coordmatwn

BEC shall work with the Sysmm Qispatch Center to establish pmjezctcd
combined dispatch schedule -

Power Furchase Agresment Bebveen
Golz & ) _ BEC
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SIXTH SCHEDULE

1, The meter location to record the KW, k'Wh and EVAR delivered to GoG Shaii
be.at the low va&tage side of the mmn step up transformens.

¥ 2. The quantity of power and energy deliversd to GoQ shall be given by the
" in/out meters referenced in Section I of this Schedule, .

. 3. In order to verify the quantity of electricity delivered by BEC to GoG i each
month, GoG and BEC shall at noon or at such other time agreed between GoG
and BEC on the twantywﬁﬁh day of cach Month print a report (generated by
the prosess computer in the Power Station) detailing the daily delivery of
electricity from the Power Station by BEC provided slways-shat-i- GoG-shall-
not be present at the Power Station at the agreed time, the above mentioned
report shall be printed by BEC and shall be binding on GoG for all purposes
under this Agreement,

3 4. BEC thall maintain the meter and related eguipment to be utilized for the
-measurement of electric power kW), energy (k'Wh) and reactive power (kVA)
in determoining the Go( payments to BEC pursnant to this Agreement.

5. Metering squipment found to be inacourate shall be repaired, adjusted, or
replaced by GoG at BECY expense such that the inaccuracy of said
equipments shall be as near as possible to zero. If metering eguipment
inaccuracy exceeds plus or minus zero point two percent (0.2 %), the correct
amount of energy deliversd during the peried of said inaccurscy shall be
estimated by Gol and agreed by the partiss. Adjustment for meter Inaccuracy
shall cover only the current Month and the Month nmediately preceding #.

Bower Farchass Agresment Betwean
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SEVENTH SCHEDULE

FEES FOR POWER PRODUCED

1 OBILIGATIONS OF PARTIES. BEC hereby agrees to generate electricity
and GoG hersby agrees to fake at the high veltage side of the step-up
transformer, the electric power delivered by BEC to GoG until the end of the
Contract Period. :

2. TOLLING FEES. BEC shall provide and GoG.shall pay. for the slectric
power produm{i by the Power Station as provided in Clanse 11 of this
Agreement in respect of the smount of actnal power produced by the Power
Station.

3. DELIVERED ENERGY. BEC sha,li mnvem fﬂei mta eiwﬁ zcﬁy and deliver
it to GoG, and GoG shall take-sush-siec - from BEC as-requestsd-by-the -
System Dispatch Center

GoG shall make a supplemental payment to BEC for costs incurred by BEC
associated with start-up of the Power Station or any unit therein that s 2
consequence of dispatch instructions for these costs. BEC shall invoics GoG
for these costs associated with start-up of the Power Station or any unit therein
a8 provided in

- Clanse 11 of this Agreement.

4. TERMS OF PAYMENT;
All payments are due within 45(forty-five} days from involce date,

6. START UP CHARGES. A Start Up Charge equal to $1,000.00 per start’
shall be paid to BEC for each start which excesds thirty {30) starts in the
ageregate each Contract Year that Is resulting from dzspatch instructions from
the System Dispatch Center,

A Start Up Charge equal to $10,000.00 per start shall be paid to Go(G for each
start which excseds thirty (30) starts in the aggregate cach Contract Year that s
resulting from acts relating to BEC’s operations.

ALL SUMS PAYABLE TO EITHER PARTY SHALL BB PAYABLE IN
ACCORDANCE WITH CLAURE 12.2 OF THIS AGREEMENT,

. Pow& Furchrse Agresment Refween
GuG & . BEC
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INSURANCE

INSURANCE DURING EQUIPPING, From the Effective Date until the
commissioning of the Power Station, BEC shall, et its own expense, obtain
and maintain in force the following insurance:

(8)  "Third Party Liability Insurance” to cover injury to or death of persons
{inchading those of GoG) or damages to property caused by the works
or by BEC's vehicles, tools and/or eguipment-or-personnel mc{udmg its
subcontractors; and ,

()  “"Workmen's Compensation Insurance.

Period; BEC shall at its own expense kasp ‘sﬁhe Pﬁwer Staﬁcm msa}md agamst
accidental damage from all normal risks and to a level normal for pradent
operators of facilities similar fo the Power Station. In addition, BEC shall
secure adequate insurance cover for its employees as may be required by law,

The insurance effected shall be no less favorable 1o the insured In ferms of
risks covered than that normally effected by GoG in respect of its own similar
operaijons. The insurance effectad pursuant to this Eighth Schedule shall be
obtained and maintained from financially sound and reputable fnsurers and
such Insurance shall generally contsin provisions and deductibles which are
reasonably stendard in the insurance market with respect to power generating

facilities of similar size and location. The svope of coverage of such lnsurance

skill be subject fo standard exclusions, exceptions and sub-limits and shall be
economically reasonabie,

Gold

Power Purchinge Agreoment Between
& BEC
38 QHD52007

iz

|

G



Case 1:17-cv-00584-APM Document 1-2 Filed 03/31/17 Page 256 of 264

NINTH SCHEDULE )

SAMPLE INVOICES

BALKAN ENEROY (GHANA) LIMITED
€/ SEY & CO,

FIDELSTY BOUSE,

20 RING ROAD CENTRAL,

P, O, BOX 9918 (KIA)

ACCRA, GHANA e

# 0001

iy

RATION INVOICE
IMPLE CYCLE)

TO: mhecog

C/o Ministry of Energy
Agere, Ghana -

Invoice Date: September 26, 2007
Billing Period:
From: Augnost 25, 2007 @ 12:01 pm
To: September 25, 2007 @ 12:08 (noon)

Total kilowatt hours supplied for billing period: 83,700,000 (50% of total
capacity)

1. Tolling Fee ......(83,7606,000 X.0497) = T.S. $4,134,780
2. Fuel Cost...... = TS, $11,250,000 ($0.134 per
KWh) .
TOTAL: U.S. § 15,384,780

Power Porchase Agresment Beiween :
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LALAA PNERGY (UHANA) LIMITED

40 SBY £CO,

FIDELITY HOUSE,

20 RING ROAD CENTRAL,
- P. 0, BOX 5918 (KJ4) : L

ACCRA, GHANA T

Invoice # 0010
 (SAMPLE)

GENERATION ]
ED CYCLE)

ELECTRICAL

T Theson

Clo Ministry of Energy
Aecera, GThana ‘
Invoice Date: September 26, 2007
- Billing Period:
From: March 25, 2008 @ 12:01 pm
To: April 25, 2069 @ 12:00 (noon}

-Total kilowatt hours supplied for billing period: 119,880,008 (50% of total
capacity)

1. Tolling Fee ......(119,880,000 X .0497) =  U.8.$5922,072

ol 2. Fuel Cost....... « U8 $11,250,000 ($0.094 per kWh)

TOTAL: | US. §17,172,072

Fower Parehnae Agreement Belween
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TENTH SCHEDULE

FORM OF LETTER OF CREDIT

[Letterhead of issuing bank]

***.5 203’?*1&-1&
IRREVOCABLE STANDBY LETTER OF CREDIT NO, #%*
[STATED AMOUNT: US§#*%]

To:  Balkan Epergy Company, as Benaficiary
[insert address]

Attention:

{entiemen:

For good and valusble consideration, the receipt and sufficlency of which are

hereby acknowledged:

At the request and for the account of GoG (the "Company") and pursuant
to the Power Purchase Agreement daled 2007 between vou and
the Company (a8 may be amendsd from time o time, the “Agreement.”),
we hereby open in youwr favor this Irrevocable Standby Letter of Credit, -
which may be drawn npon at the fimes snd in the manner hereinafier
provided with respect fo the pavment of fees ouistending under the
agreement, All deawings vnder this Irrevocable Standby Letter of Credit
will be paid with our own funds. Capitalized terms used herein and not
otherwise defined shall have the meaning given to such terms in the
Agresment. o

The amount available to be drawn hereunder shall be equal to USS

{the "Stated Amount™), which ag of the Compistion Date, in
case payable under the Agreement over a period of sixty (60) days and -
based on the Contracted Capacity and assuming that the Power Station is
operated at approximately 125,000 kW each day for such sixty (60) day
period, the “Sixty Day Amount™.

Subject to the provisions hereof, demand for payment may be made by you
under this Trrevocable Standby Letter of Credit at our address below at any
time dugring our business hours on any Business Day (as hersinafter
defined) by presenting to an officer of the Bank a written drawing
certificate the form of Annex I herefo (the Drawing Certificate”}. If such

Gl
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Drawing Certificate is received prior to 12:00 PM. (Ghana time) on 2
Business Day and conforms to the terms and conditions hersof, payment
shall be made to vou at the place designated in the drawing Certificate in
U.8, dollars and in same day funds, by 2:00 P.M. (Ghana fime) on such
Business Day. Drawing Certificates received after 12:00 P.M. (Ghana
time) on 2 Business Day shall be so honored by 10:00 A.M. (Ghana time]
on the Business Day following the date of such demand for payment, but
in no event laier than the Stated Bxpiry Date {(as defined below). I a
demeand for payment made by yoi hefeumderdoes #iot, in any instance,
“conform to the terms and conditions of this Trrevocable Standby Letisr of
Credit, we shall give you immediate notice that the demand for payment
was not effecied in accordance with the terms and conditions of this
Irrevocable Standby Letier of Credit, stating the reasons therefore and that
we are holding docimments at you disposal or ave returning the same o you.
Upon being notified that the demand for payment was not affected in’
conformity with this Irevocable Standby Letter of Credﬁ:, yfm may
attempt to correet any such nonconforming demand for payment.if &

the extent that, you are entitled (without regard o the pmvasioﬂs Gf ﬁns
sentence) and able {o do so. As used herein the term Business Day" mesns
any day on which commercial banks or banking institutions in Ghass are
not required fo remain closed.

4. This Irrevocable Standby Letter of Credit shall expire at ow cloge of
business at our address on the sarlier 1o coowr of the following dates: (i)
*rd D0%** (the “Stated. BExpiry Date), (i) the date which is ¥#* days after
the Transfer Date bas ccourred, (1if) the date on which the Stated Amount
has been in full or {iv) the Company has procured and delivered fo
you a replacement Irrevocable Standby Letter of Credit equal to the then
current Sixty Day Amounnt. This Irrevocahle Standby Letter of Credit shalil
be prompily surrendered fo us by you upon any expiration pursuant to the
preceding sentence. We shall accept without further inguiry your -
certification that the Transfer Date has not occurred, notwithstanding the
representations of any other Party.

A All documents presented to us in connection with any demand for payment
hereunder, as well as ail notices and other communications to us in respeci
of this Irevocable Standby. Letter of Credif, shell be in writing and
addressed and presented to us at [insert address, Attention: i
{or any other office which may be designated by us by written notice
delivered to you) and shall make specific reference to this Irrevocable
Standby Letter of Credit by number. Such documents, notices and other
communications shall be personally delivered to us or tmnsmmed by
electronic transmission.

8. This Irrevocable Standby Letter of Credit is not assignable or transferable
except in whole to an assignee of your interest in the Agreement or any
bank or financial, institutions which have provided fimding for the Power
Station, Transfer of all but not part of this Irvevocable Standby Letter of
Credit to any such assignes shall be effected by presentation fo us of this
Irrevoceble Standby Letter of Credit accompanied by a written certificate

Power Parchase Agreement Between
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mhstantiaﬁy in the form of Amex II hereio. Upon such presentaiion, we
shall forthwith issue an irrevocable standby letter of credit in faver of such
assignee in the form of this Irrevocable Standby Letter of Credit,

7. This Irrevocable Standby Leiter of Credit sets forth in full the terms of ouwr
undertaking, and this undertaking shall not in any way be modified,
amended or amplified by reference to any document, instrument of
agreement referred fo hereln (except the Uniform Customs, hersinafier
defined, and the AnteXes herelo) or in which this rrevocable Standby
Letter of Credit is referred to or o which this Iirevocable Standby Letter
or Credit relates, and any such reference shall not be.dsemed to
incorporate herein by reference any document, instrument or agmement
except for the Uniform Customs and Annexes hersfo.

8. This Irrevocable Standby Letter of Credit shall be governed by constroed
in accordance with the Uniform customs and Pmcnces fer Bocﬁmantazy
Credits (1983 Revision), Internstionsl-Chamber-of Commenes ]

No. 400 (the Uniform custoros) and, to ﬂlﬁ exteut ﬂﬂt maﬁmis&m’t
therewith, the laws of the [United States of America] and the [Republic of
Ghanal.

Very truly vours,

[NAME OF ISSUING BANK)

By

Title:

Power Parchase Agreement Betwoen
Gols & BEQ
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ANNEX I TO TRREVOCABLE STANDSY LETTER OF CREDIT
DRAWING CERTICATE

Date; ,

[Name of Issuing Bank]

{insert address]

Attention:

Re: Irrevocable Standby Letter of Credit No.
{The "Standby Letter of Credit")

We refer to the Irrevocable Standby Letter of Credit No. issued by you fo
us in conmeciion with the Power Purchase ﬁxgwement dated , 260’? bﬁt‘W&@n
the GoG and ourselves (the “Agmeme@@v)m{;ﬁ inlived-tomny-used-herolran
otherwise defined shall have the meaning specified in ﬂm Smdby Lﬁﬁ.,r af Cmdm
We hereby certify to you, through our duly authorized officer, that:

1. We are hershy making a drawing umder the Standby Letter of Credit in the
amownt of § %,

5:‘\3

The account to which the procesds of this drawing shall be paid is **.

i, The amount demanded hershy represents overdue faes payable under the
Agreement which have pot been peid within fifleen {15) days of the date so
dus under the Agresment,

4. This Certificate is presented on or prior to the date which iz | ] days after the
Transfer Date, .

IV WITNESS WHEREOF, the undersigned has executed and delivered this c&mf‘ic&m
oathe __ dayof L20

BALKAN ENERGY COMPANY
as beneficiary

By:

Name:
Title:

Power Purchese Agresment Betwesn
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ANNEX I TO IRREVOCABLE STANDBY LETTER OF CRED
FORM OF TRANSFER LETTER

Diade:

[Wame of Issuing Bank]
{insert address]

Re: Irrevocable Standby Letter of
Credif No.

Gentlemnen:

For value received, the undersigned beneficiary bereby krevocably instructs
you io transfer fo {the ’*Tmnsf&ma} aii r;ghm of ?:31@ undsrszg&ad
beneficiary under the abov&c@:pﬁo cd irgvocable Sandby Lelt

(she "Standby Letter of Credit") in its enmety

By this transfer, all rights of the undersigned beneficiary in the, standby Letter
of Credit is transferred to the Transferee and the Transferee shall hereafter
have the sole rights as beneficiary thereof

The original of the Standby Letter of Credit is returned herewith and we ask
you to issue a new Standby Letter of Credit in favor of the Transferee
containing the same terms and provisions as the Standby Letter of Credif and
to forward the Standby Letter of Credit divectly o the Transferee with your
customary notice of transfer,

Very - truby yours,

BALKAN ENERGY COMPANY
as beneficiary

By:

Name:
Title:

Power Purchase Agresment Befween
Gols : & ‘ BEC
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ELEVENTH SCHEDULE

DRAFT

LEGAL OPINION OF THE ATTORNEY -~ GENERAL OF GHANA

TO BALKAN ENERGY (GHANA) LIMITED

.Dear Sirs,

My opinion has been sought in connsction with a Power Purchase Agreement
(the "PPA™ dated July 26, 2007 entered into betwesn the Govermment of
Ghana (Go(3) and Balkan Bvergy (Ghana) Limited ("BEC") and & Site Lease
{the "Lease" dated July 26, 2007 entered into betwsen GoG and BEC (the
PPA and the Lease hereinafter defined as the Project Agreements). I have

. cxmmined executed copies of the Project Agreements and such other

documents as I beve considered necessary or desirable 1o examine in prdey that
I may give this opinion. Capitalized ferms used herein and not ofherwise
defined shall have the meanings given 10 such terms in the PPA,

I am of the opinion that:

(I} GoG has the corporate or other power to enter imfo the Project
Agreements and to exercise its rights and perform s obligations thers
nder, and execution of the Project Agreements on behalf of GoG by
the person(s) who executed the Project Agreements was duly
authorized: ‘

(i} all acts, conditions and things required by the laws and constitution of
the Republic of Ghana o be done, fulfilled and performed in order ()
o enable GoG lawhully to enter into, exercise its rights vmder and
perform the obligations expressed to be assumed by If in the Project
Agreements, b} to ensure that the obligations expressed t0 be assumed
by it in the Project Agreements are valid and enforcesbls by
appropriate proceedings and (o) to make the Projéct Agreements
admissible in evidence in the Republic of Ghana, have bsen done,
fulfilled and performed in compliance with the laws and constitution of
the Republic of Ghana; _

(iif) The obligations of GolG under the Project Agreements are iaga! and
valid obligations binding on GoG and enforceable in accordance W;ith
the terms of the Project Agreemends,

{iv) Go(3 is not entitled under the terms of the Project Agreements o claim
any immunity from suit, execution, attachment or other legal process in

Pawer Purrhase Agrecmont Between
& BEC
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the Republic of Ghana and such waiver is legal and binding on GoG
and enforceable in accordance with the terms of the Project
Agreements; and

(v} Under the Consfitution of the Republic of Ghana it is recognized that
ne law impaiting the obligation of contracts shall be passed and
consequently the validity of the Project Agreements and the binding
nature of the obligations of the parties thers under are constitutionally
safeguarded, Ao, S

This opinion is confined to matters of law of the Rep&bim of
(hana, and opinion is gupressed as to the laws of any other jurisdiction.

Yours faithfully, o

ATTOBNEY - GENERAL

Fower Purchese Agreement Between
Ga@@ & . BEC
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