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IN THE MATTER 01<' AN ARBITRATION 
BEFORE A TRIBUNAL CONSTITUTED IN ACCORDANCE WITH THE POWER 

PURCHASE AGREEMENT BETWEEN THE GOVERNMENT OF GHANA, ACTING BY 
AND THROUGH ITS MINISTER !<'OR ENERGY, AND BALKAN ENERGY (GHANA) 

LIMITED ON OSAGYEFO POWER BARGE AND ASSOCIATED FACILITIES, EFFASU 
PROJECT, DATED JULY 27,2007 

("PPA") 

-and-

TilE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW 
RULES OF ARBJTRA TION AS ADOPTED IN 1976 ("UNCITRAL Rules") 

ADMINISTERED BY THE PERMANENT COURT OF ARBlTHA TION ("PCA") 
PCA CASE NO. 2010-7 

PCA I17830 

-between-

BALKAN ENERGY (GHANA) LIMITED 

(the "Claimant") 

-and-

THE REPUBLIC OF GHANA 

(the "Respondent" and together with the Claimant, the "Parties") 

AWARD ON THE MERITS 

By the Tribunal 

Professor Francisco Onego Vicuna (Presiding Arbitrator) 
Judge Stephen M. Schwebel 
Judge Thomas A. Mensah 

Registry 

Permanent Court of Arbitration 
I 
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GLOSSARY OF DEFINED TERMS/ LIST OF ABBREVIATIONS 

I 2005 Ansaldo Report A report on the Barge produced by its manufacturer, Ansaldo Energia 

S.p.A. 

ABB A company based in Zurich, Switzerland, specialising in power and 

automation technologies 

- - - ----
Agreed Chronology of Events Chronology prepared by the Pmties and submitted to the Tribunal on 

26 March 2013 

Ansaldo Ansaldo Energia S.p.A., the original manufacturer of the Barge 

-
Arbitration Agreen1ent Arbitration clause contained in the PPA 

Balkan Nevada Balkan Energy LLC, incorporated in Nevada. United States, and 

I successor-in·-interest to Syntek \Vest and Balkan Wyoming 

I 
Balkan UK Balkan Energy Limited, incorporated in the United Kingdom 

B-t!lkan US BEL's purported parent company, incorporated in the United States 

and with its principal place of business in Dallas, Texas 

·-~·-·--· -----··- ---
Balkan Wyoming Balkan Energy Corporation Wyoming, LLC, incorporated in 

Wyoming, United States, lmd subsidiary of Syntek West until 2009 

I 
Barge I One hundred and twenty-five megawatt (125MW) dual fired (diesel 

and gas) Osagyefo Power Barge in Effasu in Ghana's western region 

BEL The Claimant, Balkan Energy (Ghana) Limited 

- --
BNI Ghana's Bureau ofNationallnvestigation 

BSG Black Start Generator, used during commissioning and testing when 

larger quantities of electrical energy are required 

CISG United Nations Convention on Contracts for the International Sale of 

Goods (1980) 

I 
I PCA 117830 viii 
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Claimant Balkan Energy (Ghana) Limited 

Claimant's 5 November 20l0 Claimant's Answers to Questions Posed to the 

Submission Tribunal at the Hearing of 15 October 20l0, dated 5 November 2010 

s Answers 

Claimant's June 7 Letter 

Claimant's Post-Hearing 

I Submission 

Constitution 

DCCP 

DCS 

ve Date 

First Fire 

FSFL 

FSNL 

G-NITS 

PCA 117830 

s Answers to to the Parties by the Arbitral 

Tribunal, dated 14 September 2010 

Claimant's submission to the Tribunal of 7 June 2013 and its 1 July 

2013 supplement, answering to the Tribunal's letter of 7 May 2013 

Claimant's Post-Hearing Closing 

Pursuant to the PPA, the day upon which both parties that the 

, Power Station, capable of operating in accordance with the Operating 

I Parameters, has successfully completed its testing and comrnissicming 

Constitution the Republic 

Distributed Control System 

Power Purchase Agreement 

A purported milestone of the "commissioning and 

the Power Station 

Full Speed Full Load-the last milestone of the commissioning and 

testing phase for the Power Station, signaling that electricity can be 

generated on a continual basis 

Full Speed No Load--a milestone ·the and 

phase that involves firing up the turbines to full speed, controlling the 

situation, and bringing the turbines back down to zero 

Ghana's National Interconnected Transmission System 

ix 
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-
GT Gas Turbine 

-=cc 
Ghana The Respondent, the Republic of Ghana 

Ghana High Court High Court of Justice (Commercial Division), Accra, Ghana 

Ghana High Court Order Order for Interlocutory Injunction, 25 June 2010, High Court of 

Justice (Commercial l)jvision), Accra, Ghana 

Ghana High Court Ruling Ruling, 6 September 2010, High Court of Justice (Commercial 

Division), Accra, Ghana 

G!PC Ghana Investment Promotion Center 

Grid Connection Process Agreement between BEL and the VRA, signed on 17 June 2008 

Agreement 

GRIDCo Entity related to the VRA 

I Hearing T;·anscript Transcript of the hearing held in London, England, on I 5 October 

I 
2010 

1 Information Paper 
I 

Document issued in July 2013 to Parliament by the Minister of 

I Finance and Attomey General to assist Parliament ' I 
!LC Articles Draft Articles on the Responsibility of States for lntemational 

Wrongful Acts, adopted by the International Law Commission of the 

United Nations in 200 l 

Inter-Ministerial Committee Report, dated 8 August 2009, drafted by the Inter-Ministerial 

Report Committee after its June 2009 site visit to the Barge 

Interim Submission on Claimant's Interim Submission with Respect to the Ruling of the 

Supreme Court Judgment Supreme Court of Ghana, dated 21 June 2012 

Letter of Credit Letter of Credit issued by Stanbic Bank Ghana Limited to BEL on 24 

August2007 

Letter of Intent Letter Provided to ML Elders (per his request) on 21 June 2007 by 

PCA 117830 X 
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MOU 

Notice of Arbitration 

on 

ProEnergy Litigation 

Site 

PCA 117830 

the of Energy 

Micro Data Acquisitjon 

Memorandum of of 16 

Ghana's Minister of Energy, the Honourable Mr. Joseph K. Adda, 

and Mr. Phillip Elders, Senior Vice Presidentl~rr Balkan US 

on the ancl 

Foreign Arbitral Awards, New York, 10 June 1958 

December 2009, in the Matter 

Arbitration under the Arbitration Rules of the United Nations 

Commission on international Trade Law (UNClTRAL), Balkan 

1 Energy (Ghana) Limited v. 11Je Republic of Ghana, acting as the 

i Government of Ghana and, more in particular. through its Ministrv 

Energy 

The the Respondent 

i Permanent 

Osagyef o Power and associated 

Power Purchase Agreement net w<oeu 

Acting by and through its Minister of Energy and Balkan Energy 

(Ghana) Limited on Osagyefo Power Barge and Associated 

Effasu Project 

ProEnergy Services LLC and ProEnergy Services International, 

a contractor on the Barge 

Legal proceedings by 

against ProEnergy in the United States District Court for the 

District of Missouri 

Site at which the Barge is located 

xi 
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Proposal Detailed Technical and Commercial Proposal submitted by Claimant l 
1 tR d '2007 0 espon ent m 

---·---------··---·-·------~-------·- -·------·---------~-------------·---·----·-·· 

PURC Ghana's Public Utilities Regulatmy Commission 

rRejoindcr Respondent's Rejoinder, dated 20 December 2012 

·------------------·------r: - - ---------
Reply Claimant's reply to Statement of Defense. dated 6 September 2012 

----------------~- --
Respondent The Republic of Ghana 

--~-- -----·-·· 
Respondent's JO July Letter Respondent's submission to the Tribunal, dated I 0 July 2013, 

answeling to the Claimant's submission to the Tribunal dated 7 June 

2013 and its 1 July 2013 supplement 

' 
Respondent's Post-Hearing I Respondent's Post-Hearing Memorial, 3 September 2013 

Submission 

RTU 
I 

Remote Terminal Unit on the Barge 

SFC Static Frequency Converter 

Stanbic Bank Stanbic Bank Ghana Limited 

Statement of Claim Claimant's Statement of Claim, dated 15 October 2011 

--
Statement of Defense .Respondent's Statement of Defense, dated 26 April 2012 

Substation Control substation for the Power Station 

Supreme Court Judgment Judgment by the Supreme Court of Ghana, dated 16 May 2012 

Syntek West Syntek West, Inc., incorporated in the United States 

Taurus Taurus Power & Controls Inc., incorporated in the United States 

Terms of Appointment Terms of Appointment, dated 2 July 2010 

Tolling Fees Charges as detailed in Clause 11 of the PPA 

--

PCA ! 17830 xii 
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Tower l Last tower on the Project Site 

--
Tower 3 Tower just outside the Project Site 

Transmission Lines Essiama Transmission Line and Elubo Transmission Llne 

Tribunal ATbitral Tribunal in the present arbitration 

r-~ b' Tur mes The two turbines at the Power Station 

--
Turning Gear A first milestone in the commissioning process, vvhich entaiLs getting 

the Turbines to turn very slowly) to test if they work mechanically 
-------

UNC!TRAL United Nations Commission on lnternational Trade Law 

----------------- r-:--:--------- -- ----------------;--
UNC!TRAL Rules Arbitration Rules of the United Nations Commission on International 

I Trade Lnw of 1976 

Ius Dist;ict Court 

L------+~--;---~c---;---:;---;---i VRA I Ghana's Volta River Authority 

--~~~-~~~~~~--=~~~---­United States District Court for the Western District of Missouri 

PCA 117830 xW 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 16 of 264



Mr. Moro Adama 

Honourable Joseph K, Adda 

Mr. NanaAmo 

Mr. Eric Asare 

Mr. Richard Badger 

Mr. William Berken bile 

Mr. John Bryant 

Mr. Neil Crouch 

Mr. Phillip Elders 

Mr. Timothy Everhart 

Mr. Peter A. Fairhmst 

Ms. Vivien Gadzekpo 

Mr. Max Gyamfi 

Mr. John Agyekum Kufuor 

Mr. Robert MacDonald 

Mr. Isaac Darfour Manu 

Mr. Emmanuel Osafo 

PCA 117830 

DRAMA TIS PERSONAE 

Employee at Ghana's Bureau of National 
Investigation Divisional Headqum1ers in Elubo 
from September 2008 to September 20 I 0 

Ghana's Minister of Energy from 2006-2008 

Local Ghanaian consultant hired by BEL to assist 
Mr. Elders with the negotiation of the PP A 

Employee at the Volta River Authority from 1998 
to the present 

Director of Thermal Power Generation at the 
Volta River Authmity from 2009to the present. 

Mechanic for ProEnergy Services LLC (BEL's 
subcontractor) from 2007-2010; cunently the 
Maintenance Manager at BEL 

Project Manager at ProEnergy Services LLC "at 
the times relevant to this arbitration" (C-36, at 1 ); 
currently their Director of Technical Services 

Vice President and Chief Financial Officer at 
BEL 

Chief Executive Officer of BEL and Balkan US 

Employee at BEL from January 2008 to the 
present 

Project and Site Manager for the Power 
Generation Division of Parsons Brinckerhoff 

Legal Counsel, Ghana's Ministry of Energy 

Director of Petroleum, Ghana's Ministry of 
Energy 

President of Ghana from 2001-2009 

Employee at BEL from September 2008 until the 
present 

Technical Manager at the Volta River Authority 
from 2007 to 2010; employee since 1998; 
cunenUy their Operations Manager since May 
2010 

Construction Manger for the Project 
lmplementation Unit of the West African Power 
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Pool Project, which constructed the first extra 
high voltage facility in Ghana; currently the 
Deputy Director of Power at Ghana's Ministry of 
Energy since 2010 

Plant Manager at BEL 

Sole shareholder of Syntek West lne, and other 
companies which invested in Balkan US and 
BEL; Majority shareho.lder in BEL 

Deputy Director of Power, Ghana's Ministry of 
Energy 

Manager of Ansaldo Energia S,p.rL, the 
manufacturer of the Barge 

BEL's Ghanaian lawyer who assisted ML Elders 
in concluding the PPA 

Chief Protection Engineer for lhe Power 
Networks Transmission Division of Parsons 
B rinckerhoff 

Chief Executive Officer of GRIDCo from July 
2007 to September 2009 

Local Ghana Representative for Ansaldo Energia 
S,p.A. 
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INTRODUCTION 

THE PARTIES 

The Claimant in this arbitration is Balkan Energy (Ghana) Limited (the "Claimant" or "BEL"), 

a limited liability company incorporated in Ghana, with its registered office at Fidelity House, 

20 Ring Road Central, Accra, Ghana. According to the Claimant. BEL's sole shareholder is 

Balkan Energy Limited, a company incorporated in the United Kingdom ("Balkan UK'), which 

in turn is wholly owned by a parent company incorporated in the United States ("Balkan US") 

on 15 October 2008. The Claimant is represented by Mr. Mitcheli Madden. Law Oftices of 

Mitchell Madden. Montfort Place, 13800 Montfort Dr., Suite 160, Daiias. Texas 75240 USA; 

Mr. Gerard J. Meijer, NautaDutilh N.Y., P.O. Box 1110, 3000 BC Rotterdam, and Weena 750, 

3014 DA Rolterdarn, the Netherlands; and Mr. Ace Anan Ankomah, Bentsi-Enchil1, Letsa & 

Ankomah, 4 Barnes Close, Education Loop (off Barnes Road), P.O. Box GPl632, Accra, 

Ghana. 

The Respondent is the Republic of Ghana (the "Respondent" or "Ghana"). The Respondent is 

represented by the Honourable Mru·ietta Brew Appiah-Oppong, Attorney-General and Minister 

of Justice, Attorney-General's Depm1ment, Post Office Box MB 60, Accra, Ghana; Mr. 

Jonathan D. Siegfried and Ms. Kiran Gore, DLA Piper LLP, 1251 Avenue of the Americas, 

27th Floor. New York, NY 10020-1104, United States; Mr. Fui S. Tsikata, Ms. Ekua Hayfron­

Benjamin and Ms. Zoe Phillips, Reindorf Chambers, Legal Practitioners, 20 Jones Nelson Road, 

P.O. Box 821. Adabraka, Accra, Ghana. 

BACKGROUND TO THE DISPUTE 

The present dispute concerns a Power Purchase Agreement (the "PPA") entered into by the 

Parties on 27 July 2007, with an effective date of 31 October 2007 (the "Effective Date"). 1 

Faced with a severe power shortage, in 2007, Ghana entered into negotiations with Balkan US 

for the refurbishment and commissioning of the Osagyefo Power Barge (the "Barge") a one 

hundred and twenty-five megawatt (l25MW) dual fired (diesel and gas) Power Barge and 

associated facilities (the "Power Station") in Effasu in the Western Region of Ghana, which 

Power Purchase Agreement Between the Government of Ghana, Acting by and through its Minister for 
Energy and Balkan Energy (Ghana) Limited on Osagyefo Power Barge and Associated Facilities Effasu 
Project July 2007 ("PPA"); Notice of Arbitration, 23 December 2009 (''Notice of Arbitration"). 

PCA ll7830 
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was then unused2 Under the PPA, BEL was to commission the Barge within ninety (90) 

working days of the Effective Date; convert it into a combined cycle power plant by the addition 

of certain facilities; upgrade the capacity of lhe Barge; and invest in infrastructure to enable 

natural gas to be supplied to the Barge.3 For its pan, Ghana was to ensure that all electricity 

necessary for the refurbishment and commissioning of the Barge was provided; facilitate the 

acquisition of government approvals, visas, and equipment; construct and instaJJ the 

transmission line required to connect to Ghana's national grid (the "National Grid"); and take 

and pay l(Jr all electricity thereafter generated by the Power Station 4 

4. Each Party alleges that the other has failed to perform its obligations under the PPA. The 

Claimant contends that the Respondent has Jailed to provide adequate site electricity;' failed to 

provide a connection to the National Grid tbrough a proper transmission jine;f> and failed to 

comply with its obligation to facilltate the acquisition and installation of a piece of equipmentt 

known as a Remote Terminal Unit (the "RTU"), on the Barge7 The Claimant fmther contends 

that, under Clause 11.9 of the PPA, it is owed tolling fees ("Tolling Fees'') since 28 October 

2008, the date on which it alleges that the Power Station would have been completed bm for the 

Respondent's failure to provide <m adequate transmission line and interconnection faciHties. 3 

Tbe To1Iing Fees are meant not on1y to cover the cost of electricity but also rermmcrate the 

Claimant for its investments. The Claimant states that it has, since 25 November 2008, sent the 

Respondent invoices totaling over USD 50 million in respect of Tolling Fees
9 

5. For its part, the Respondent contends that it has fulfilled its obligations, and that the Power 

Station has never been operational because of breaches of the PPA by the Claimant. 10 The 

Respondent asserts that none of the arguments raised by the Claimant justifies the Claimant's 

failure to complete the commissioning of the Barge." By letter dated 28 August 2009, Ghana's 

2 

6 

9 

]{) 

IJ 

PPA, Preamble; Notice of Arbitration, paras. 24-25: Respondent's Brief Regarding Procedural Order 
No.1. 14 September 2010 ("Respondent's Brief'), at 3. 

PPA, Preamble, at 1; PPA, paras. 2.1-2.4; PPA, First Schedule. 

PPA paras. 2.5-2.10, 3.3. 

Notice of Arbitration, paras. 45-48. 

Notice of Arbitration, paras. 49-57. 

Notice of Arbitration, paras. 58-60. 

Notice of Arbitration, paras. 61-69. 

PPA. paras. 65, 79.3; Notice of Arbitration, Exhibits 23 (invoice of 25 November 2008), 24 (twelve 
monthly invoices, from 25 November 2008). 

See e.g., Respondent's Brief, at 4-5. 

Statement of Defense, para. 74. 

PCA 117830 2 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 20 of 264



• 
I 
I 
I 
I 
I 
I 
·a·; 

,,, 

I 
I 
I 

I 
I 
r 
r 

6. 

7. 

n. 
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9. 

12 

13 

Ministry of Energy stated that Ghana had provided BEL with grid connectivity via the 

transmission .line and interconnectjon t~1cilities, and asserted that the fact that the Power Station 

was not operational was due to BEL's own inability to complete tile faciliries12 The Respondent 

also claims that the upgrading of certain necessary equipment on the Barge was not undertaken 

by BEL Relying on statements made by BEL and document production in a lawsuit filed in a 

United States District Court against a subcontractor on the Barge (ProEnergy Services LLC), 

the Respondent describes the Claimant's assertion that the Barge was operational as 

fl·audulent. 13 The Respondent also disputes the Claimant's invoices for Tolling Fees referred to 

above. 14 

Following challenges raised by the Respondent to the validity of the arbitration clause (the 

"Arbitration Agreement") in the PPA, and generally to the arhilrability of the dispute, the 

Tribunal issued an interim award on jurisdiction (the "Interim Award") on 22 December 2010, 

in which it affirmed lts competence to decide the present. dispute. 

The central issue before the Tribunal in this merits phase of the arbitration is whether the 

Claimant achieved the "milestone events" set forth in the Third Schedule of the PPA (most 

notably, testing and commissioning of the Power Station within ninety (90) working days of the 

Effective Date) or, in the alternative, whether the Claimant has demonstrat.ed that it is entitled to 

Tolling Fees under Clause 11.9 of the PPA or any other form of damages. The Tribunal must 

also decide on the Respondent's counterclaims for breach of contracL 15 

PROCEDURAL HJSTORY 

On 23 December 2009, the Claimant commenced arbitration against the Respondent pursuant to 

Article 22.2 of the PPA and Article 3 of the United Nations Commission on International Trade 

Law of 1976 (the "UNCITRAL Rules"). Under the PPA, the dispute shall be governed by the 

laws of the Republic of Ghana. 

On 15 January 2010, the Claimant appointed Judge Stephen M. Schwebel as the l!rst arbilrator 

and, on i 2 March 2010, the Respondent appointed Judge Thomas A Mensah as the second 

Notice of Arbitration, Exhibit 3< 

Respondent's Brief, at 4-5; Rejoinder, para. 4, 

Notice of Arbitration, Exhibit 25. 

Statement of Defense, paras. 169- J 82. 
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arbitrator. On l April 2010, the Co-arbitrators selected Professor Francisco Orrego Vicuna as 

the President of the Tribunal. 

10. The Tribunal's Interim Award of22 December 2010 recounts in detail the procedural history of 

the arbitration from its commencement up until the date that Award was issued. The Tribunal 

will therefore principally focus on developments since December 20JO. 

II. Shortly after the issuance of the Interim Award, the Tribunal fixed the schedule for the filing of 

the Parties' written pleadings on the merits as follows: 15 July 2011 f()r the Claimant's 

Statement of Claim. 15 January 2012 for the Respondem 's Statement of Defense. 15 April 2012 

for the Claim>~nt's Reply, and 15 July 2012 for the Respondem's Rejoinder. 

12. On 22 June 2011, the Claimant notified the Tribunal and the PCA that it h<Kl retained Mr. 

l\1itchell Madden to act as co-counsel and requested an exlension of "no more than 180 days 

and no Jess than 120 days" to submit its Statement of Claim. By letters dated 23 and 27 June 

2011, the Respondent advised that it had no objection to the requested extension, provided that 

the remaining dates fixed by the Tribunal were also adjusted to rellect the prior symmetry in 

each Party's respective deadlines. 

13. On 29 June 20 I I, the Tribunal granted a 90-day extension for the submission of the Statement 

of Claim and amended !he schedule for filing of the Parties' written pleadings on the merits as 

follows: 12 October 201 I for the Claimant's Statement of Claim, 12 April 2012 for the 

Respondent's Statement of Defense. 12 July 2012 for !he Claimant's Reply, and 12 October 

2012 for the Respondent's Rejoinder. 

14. On 17 October 201 J, the Claimant submitted a part of its Statement of Claim, with supporting 

materials to follow the next day. Claimant's counsel explained that the transmission of the 

Statement of Claim "was delayed in material part, due to an apparent misapprehension [he] had 

with respect to settlement negotiations that were (unbeknownst to [him] until late Friday. Dallas 

time) scheduled to occur in Dallas, Texas on Monday October 17, 2011", and which were 

subsequently cancelled. 

15. On 18 October 2011, the Tribunal confirmed electronic receipt of the Statement of Claim and 

reaffirmed that the Respondent was to submit its Statement of Defense on 12 April2012. 

16. On the same date, the Respondent wrote to the Tribunal advising that it had not yet received the 

exhibits and supporting materials referenced in the Statement of Claim and that the "infornJation 

which came to [Claimant's] counsel's attention 'late Friday, Dallas time' -would have been 

PCA 1 17830 4 
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after the Statement of Claim was due to be filed" on 12 October 201 L The Respondent did not 

object to "the late and/or incomplete filing", but requested that the Tribunal "grant the 

Government a similar grace period, should it become necessary, measured from the date on 

which the Government receives Balkan's fully submitted Statement of Claim with supporting 

documents". On 19 October 2011, the Tribunal informed the Parties that it was open to granting 

a limited extension along the lines envisr1ged in the Respondent's letter, if such an extension 

became necessary. The Tribunal also instructed the Claimant to proceed without delay in the 

event that its full Statement of Claim had not yet been transmitted electronically and by courier 

to the Respondent's counsel. 

17. On 26 October 2011, the Tribunal acknowledged receipt of the Statement of Claim (the 

"Statement of Claim"). Since the Claimant had made arrangements with a courier service for 

its delivery to Respondent's counsel on 19 October 201 I, the Tribunal informed the Parties that 

it would use 19 October 20 II as the date for calculating any "grace period" to be afforded to the 

Respondent to submit its Statement of Defense, should it become necessary. The Tribunal also 

reminded the Claimant of its duty, pursuant to Section 2.1 .2 of the Tribunal's Procedural Order 

No. 2, dated 27 July 2010, to provide the Tribunal, the opposing Party and the Registry with 

hard copies of all exhibits and attachments. 

18. On 9 February 2012, the Claimant provided hard copies of all of the exhibits referenced in its 

Statement of Claim. 

19. By letter dated 13 March 2012, the Respondent requested that Paragraph 4.1 of Procedural 

Order No. 2 be modified to allow for early document disclosure of certain technical documents 

prior to the submission of its Statement of Defense. 

20. On 14 March, the Tribunal invited the Claimant's comments on the Respondent's proposal for 

early document production by 20 March 2012. 

21. By e-mail dated 20 March 2012, the Claimant notified the Tribunal of its objection to the 

Respondent's request for early document disclosure and requested an extension until 23 March 

2012 in which to provide a formal response. By e-mail dated 21 March 2012, the Tribunal 

granted the Claimant's extension request 

22. On 23 March 2012, the Claimant submitted its formal objection to the Respondent's request of 

13 March 2012, "based upon the inequal process that the requested modification to the 

scheduling order would occasion to [sic] and because the Government's request and the 
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argument jn support of ils request, demonstrate the reasonableness and underlying rational of 

the procedure as outlined in Section 4.1 of the order". On 26 March 2012, the Respondent 

countered that there was no issue of fairness or unequal treatment, and reiterated its request that 

the Tribunal modify Procedural Order No. 2 so as to permit targeted discovery before Ghana 

was required lO submit its Statement of Defense. 

23. On 27 March 2012, upon careful consideration of the Parties' arguments, the Tribunal decided 

to maintain the schedule as provided in Paragraph 4.1 of Procedural Order No. 2 and ruled that 

both Panics would "have the opportunity to request production of any documents no later than 

15 days after the submission of the Statement of Defense." 

24. On 9 April 2012, the Respondent reqnested an additional one-week extension. until 26 April 

2012, in which to file its Statement of Defense due to the Easter holiday. 

25. The next day, the Claimant advised that it had no objection to the requested extension. 

26. By letter dated 10 April 2012, the Tribunal granted the one week extension, thereby amending 

the schedule for the filing of the Panies' written pleadings on the merits as follows: 26 April 

2012 for the Respondent's Stntement of Defense, 26 July 2012 for the Claimant's Reply, and 

26 October 2012 for tbe Respondent's Rejoinder. 

27. On 26 April 2012, the Respondent submitted its Statement of Defense (the "Statement of 

Defense"). 

28. On lO May 2012, the Respondent wrote to the Tribunal to request that it fix a date by which 

Ghana should make its request to the Claimant for the production of documents pursuant to 

Paragraph 4 of Procedural Order No. 2. By Jetter of the same date, the Tribunal directed the 

Parties to make any requests !(Jr production of documents from the other Party by l 8 May 2012. 

29. By e-mail of the same date, the Respondent requested a thirty-day adjournment to the document 

production timetable on account of the dissolution of its lead counsel's firm. On 15 May 2012, 

the Claimant wrote to the Tribunal to express its consent to the requested extension. 

30. By letter dated 16 May 2012, the Tribunal advised the Parties to exchange any document 

production requests they may have on 18 June 2012. To accommodate the new timetable for 

document production, the Tribunal further advised that the calendar for the Parties' remaining 

substamive submissions would be revised as follows: 6 September 2012 for the Claimant's 

Reply and 5 December 2012 forthe Respondent's Rejoinder. 

PCA 117830 6 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 24 of 264



I 
I 
I 
I 

• I 
I 
I 
I 
I 
i 
' I 
I 
I 
I 
I 
1
~\ 

~> 

I 
I 

31. On 23 May 2012, the Respondent notified the Tribunal of the Supreme Court of Ghana's 

decision in the Attorney General v. Balkan Energy Ghana et a!. matter rendered on 16 May 

2012 (the "Supreme Court Judgment"), and inquired whether the Tribunal wished to receive 

the Parties' respective views on the impact of the Judgment on the present arbitration. On 

25 May 2012. the Tribunal invited the Parties to offer any comments they wished to make on 

the Judgment, by simultaneous submission on 8 June 2012. 

32. By letter dated30 May 2012, the Tribunal proposed to hold the hearing on the merits from 24to 

30 April 2013 at the Peace Palace in The Hague. 

33. On I June 2012, the Claimant wrote to the Tribunal to request an extension until 20 June 2012 

to submit comments on the Supreme Court Judgment, in order to allow it time to request a 

review of the decision 1i·c!ln the Ghana Supreme Court. On 4 June 2012, the Tribunal invited the 

Respondent to comment on the Claimant's request by 6 June 2012. On 6 June 2012, the 

Respondent wrote to tbe Tribunal, agreeing to the Claimant's extension request and additionally 

requesting a different schedule for the subsequent proceedings in the event that the Claimant 

decided to make an application before the Ghana Supreme Court to review lhe Supreme Court 

J udgrnent. 

34. By letter dated 8 June 2012, the Tribumu approved the Claimant's requested extension and 

directed the Parties to simultaneously submit their views, or communicate that they had no 

comments on the matter at this stage, on 20 June 2012. The Tribunal further noted that it did 

not intend to tak_e a decision on the implications of this Judgment (or any subsequent 
decisions that may be issued) until after the hearing on the merits. Consequently the 
Respondent's request to open up a period for comments, reply and rejoinder, and attach to 
it a different schedule depending on whether further submissions are made to the Ghana 
Supreme Court, does not meet with the Tribunal's approval at this stage. 

The Tribunal also ruled that the Parties were lfee to submit additional comments on the matter 

in the scheduled Reply and Rejoinder submissions. 

35. Having consu.lted with the Parties, by letter dated 13 June 2012, the Tribunal confirmed that the 

hearing would be held on 24 to 30 April 2013, with I and 2 May 2013 held in reserve in the 

event that additional time is required. The Tribunal also confirmed that, in view of the earlier 

agreement between the Parties, the hearing would be held in London. 

36. On 14 June 2012, the Claimant informed the Tribunal of its wish to place on the record that, 

while it had no objection to holding the merits hearing in London as directed by the Tribunal in 
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its 13 June correspondence, choosing London as a hearing venue should not affect the Parties' 

agreement that The Hague, the Netherlands be the place of m·bitration. 

37. By letter elated 18 June 2012. the Tribunal noted that, pursuant to Article ]6 of the DNC!TRAL 

Rules which governs this proceeding, the establishment of an arbitral seat does not preclude the 

Tribunal or the Parties from holding hearing or meetings in another location. Reca11ing ArticJes 

6.1 and 6.3 of the Terms of Appointment, which restate an agreement reached by the Parties and 

communicated to the Tribunal in a letter dated 8 June 20 !0, the Tribunal confirmed "that The 

Hague is the place of arbitration (seat) for the presen1 proceedings, whereas London shall be the 

place at which the hearings will be held". 

38. On the same date, the Claimant submitted its Request i;)r Production of Documents to the 

Respondent. 

39. On 19 June 2012, in response to the Tribunal's 8 June 2012letter, the Respondent informed the 

Tribunal that it would present its arguments with respect to the effect of the Supreme Court 

Judgment in its Rejoinder. The Respondent further noted "that the Claimant apparently chose 

not to seek review of the Supreme Court Judgment, and that the 30 day period provided in the 

Rules hlr filing such an application has now lapsed". On the same date, the Claimant submitted 

its Interim Submission with respect to the Supreme Court Judgment (the "Interim 

Subn1ission"). 

40. By letter dated 21 June 2012, the Tribunal reiterated that it watild "not take a decision on the 

implications on the Supreme Court Judgment (or any subsequent decisions that may be issued) 

until after the hearing on the merits at which lime it [would] take into consideration the Parties' 

views on the matter", including those expressed by the Parties in their respective letters dated 

20 June 2012 and any additional views expressed in the Parties' forthcoming substantive 

submlssjons. 

41. On 6 September 2012, the Claimant submitted its Reply to the Statement of Defense (the 

"Reply"). 

42. On 8 November 2012, with the consent of the Claimant, the Respondent requested a two-week 

extension, 20 December 2012, to file its Rejoinder due to the hurricane that hit the northeast 

coast of the United States. By letter dated 9 November 2012, the Tribunal granted the requested 

extension. On 20 December 2012, the Respondent submitted its Statement of Rejoinder (the 

"Rejoinder"). 
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43. On 28 Janmu·y 2013, the Tribunal informed the Parties that it wished to hold a Procedural 

Conference with the Parties by telephone on 7 February 20 !3, the results of which would be 

recorded in a Procedural Order No. 3. To that end, the Tribunal circulated a draft of Procedural 

Order No.3 for the Parties' advance review. On 7 February 2013, the Parties and the Tribunal 

participated in a procedural teleconference. On 12 February 2013, upon consideration of the 

Parties' comments and discussions at the procedural teleconference, the Tribunal issued 

Procedural Order No.3. 

44. By letter dated 4 March 2013, the Claimant requested that Section 2 of Procedural Order No. 3. 

as well as the order of the Tribunal elated 16 May 2012, be modi lied to allow it to submit a 

rebuttal expert opinion from a new expert witness. The Cla.imanl also requested that it be able to 

reserve the right to request further document production from the Respondent. On 5, 12 and 14 

March 2013, the Respondent contested the Claimant's requests. 

45. By letter dated 18 March 2013, the Tribunal denied the Claimant's application for leave to file a 

rebuttal expert report. The Tribunal concluded "that the procedural calendar has provided the 

Parties with ample time to gather and tile any evidence in support of their case, and [that] the 

submission of a further expert report at this stage would risk jeopardizing the Parties' and the 

Tribunal's orderly preparation for the hearing." The Tribunal also noted that, pursuant to 

Section 3.4 of Procedural Order No. 3, it looked forwm·d to receiving a joint scheduling 

proposal from the Parties, including their views on the order and grouping of witnesses and 

experts, by 25 March 2013. To assist the Parties in their consultations, the Tribunal identified in 

general terms, ln an Annex to this letter, the topics on which it wished to hear testimony of 

witnesses and experts at the hearing. The Tribunal requested that the Parties attempt to group 

testimony on related topics, though it acknowledges that it might not be feasible to maintain a 

strict grouping by topics in respect of all witnesses/experts. Finally, the Tribunal took note of 

the Claimant's indication that it might wish to request the production of further documents in 

the possession of the Respondent and that, if required, the Tribunal would be prepared to decide 

any such application by the Claimant after appropriate consultation of the Respondent. 

46. On 21 March 2013, the Claimant requested the Tribunal's assistance in relation to the 

prepm·ation of an agreed Chronology of Facts, attaching its draft Chronology of Facts as 

provided to the Respondent. On the same date, recalling its direction in Section 2.1 of 

Procedural Order No.3- that the Pm·ties "endeavor to produce an agreed Chronology of Facts, 

to be filed with the Tribunal by March 25, 2013", with any differences on certain facts indicated 

in the same document- the Tribunal advised the Parties that it would be best assisted by a 3-5 
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page document that lists, in a tabular form and in chronological order, the major material events 

underlying the present arbHration. 

47. On 22 March 2013. the Respondent requested that the Tribunal disregard the Claimant's draft 

Chronology of Facts, and that it should not constitute part of the record, sjnce it was not a joint 

submission, as required by Section 2.1 of Procedural Order No.3. 

48. On 26 March 2013, the Cl1limant requested that the due date f(,r the agreed Chronology of Facts 

be postponed until26 March 2013. 

49. On the same date. the Tribunal informed the Parties that it \Vould not have regard to the 

Claimant's draft Chronology, which lt understood had been attached to the Claimant's 

21 M1wh 20!3 letter for purely illustrative purposes. 

50. By letter dated 3 April 2013, the Respondent submitted an amended version of Mr. Watson's 

expert report statJng that Mr. Watson was abJe to "be more specifJc regardJng a statement 

contained in q[ 5.22 of his opinion based upon his recent trip to Ghana". 

5 i. On the same date, the Claimant notified the Tribunal and the Respondent of the new address of 

its counsel and requested. with the consent of the Respondent, an extension of time for the 

submission of an agreed scheduling proposaL 

52. On 5 April 2013, the Tribunal confirmed that the Parties might submit their agreed scheduling 

proposal pursuant to Section 3.4 of Procedural Order No. 3, as well as any other information 

that was to be provided by 3 April20!3 pursuant to Procedural Order No.3, by 8 April 2013. 

53. By letter dated 8 April 2013, the Respondent informed the Tribunal about the results of the 

Parties' consultations pursuant to Procedural Order No. 3, attaching a proposed schedule of 

witnesses and expel1S for the hearing and advising that it would be necessary and appropriate to 

make provision for Post-Hearing Memorials. The Claimant proposed that the Parties 

simultaneously submit Post-Hearing Memorials on 17 June 2013, followed by simultaneous 

Replies on 2 July 2013. The Respondent, however, proposed that there be only one round of 

Post-Heming Memorials, and suggested that the Claimant file its Memorial hy 3 June 2013, 

with the Respondent's Memorial to follow by 2 July 2013. 

54. On 12 April 2013, the Tribunal confirmed the hearing arrangements regarding hearing bundles 

and the schedule of proceedings. The Tribunal further noted that at the hearing it would discuss 
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with the Parties "(a) the amount of time to be allocated to each witness and (b) the modalities 

for the submission of Post-Hearing Briefs." 

55. By letter dated 17 April 20!3. the Respondent submitted its list of altendees for the upcoming 

hearing. On the same date, the Claimant transmitted its .list of hearlng attendees. 

56. On 19 April. the Claimant submitted its core hearing bundle, pursuant to the Tribrmal's 

direction in its I 2 April 2013 letter. 

57. On 22 April 2013, the Cla.imant supplemented its list of attendees, informing that counsel for 

ProEnergy vvould attend the examination of Mr. Jobn Bryant. 

58. On 23 April 2013, the Claimant submilled additional calculations of Tolling Fees. in which it 

sought to draw a distinction between the period leading up to I January 2014 and the period 

thereafter. Some clementE; in the additional calculations, such as the discounl rate, appeared to 

be new or different, but the bulk of the additional calculations appeared to be an elaboration on 

calcutatjons that the Claimant had previously filed as evidence. 

59. The Hearing on the Merits was held on 24 April to 2 May 2013 in London. Present at the 

Hearing were: 

The Tribunal 
Professor Francisco Orrego Vicuna 
Judge Stephen M. Schwebel 
Judge Thomas A. Mensah 

For the Claimant 
Mr. Gene Phillips 
Mr. Phil Elders 
Mr. Robert MacDonald 
Balkan Energy 

Mr. Mitchell Madden 
Ms. Shawnte Kinney 
Law Offices of Mitchell Madden 

Prof. Gerard Meijer 
Mr. Blazej Blasikiewicz 
NautaDuti!h N. V. 

Mr. Ace Ankomah 
Ms. Gloria A. Cofie 
Bentsi-Enchill, Letsa & Ankomah 
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Mr. Robert W, Russell 
Kemp/on & Russell 
(Coun.Yel to Pro Energy Services) 

For the Respondent 
Ms. Amma Gaisie 
l\.1s. Grace Ewoah 
Attorney General's Department 

Ms. Vivienne Gadzekpo 
Min i.l'lly Q[' Energy 

Mr. Jonathan Siegfried 
Ms, Kiran N. Gore 
Mr. Kevin Henry 
Mr. David Webb 
DLA Piper 

Mr. Fui Tsikata 
Ms. Alexa Fleischer 
Ms. Zoe Phillips Takyi Appiah 
ReindoJ.f ChaJ11hers 

Dr. .lacomijn van Haersolle-van Hof 
liaersholteHoj B. V. 

Mr. Peter A Fairhurst 

Parsons Brinckerhojf Power Generation Group 

Fact Witnesses 
Mr. Gene Phillips 
Mr. Phillip Elders 
Mr. Gabriel Quain 
Ms. Vivienne Gadzekpo 
Mr. John Bryant 
Mr. Lonnie Peters 
Mr. Timothy Everhart 
Mr. Eric Asare 
Mr. Emmanuel Osafo 
Mr. Joseph Wiafe 
Mr. Richard Badger 
Mr. Isaac Manu 
Mr. Moro Adama 
Mr. Ruben Yao Dugah 
Mr. Neil Crouch 

Expert Witnesses 
Mr. Peter Watson 
Mr. Peter Fairhurst 

For thePCA 
Mr. Dirk Pulkowski 
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Court Reporter 
Mr. Tre-vor McGowan 

60. By letter dated 7 May 20 !3. the Tribunal confirmed the post-hearing anangemenls discussed 

toward the end of the hearing on 2 May 20!3. First, the Tribunal requested that the Parties 

consult with each oLher in respect of any corrections to the transcript of the hearing that they 

wish to make, and to inform the Tribunal of their proposed corrections by 24 May 2013. 

Second, the Tribunal invited the Claimant to provide the following additional information by 

31 May 2013: 

• 

• 

• 

Information as to whether ProEnergy has any financial interest in the outcome of the present 
arbitration proceedings, under the terms of the settlement agreed with the Claimant or otherwise. 

Confirmation ot~ und information about the dates of, the incorporation/registration of the 
Claimant's parent company in Nevada as \:Vell as a copy of the certificate of incorporation or an 
excerpt frorn the cmvorate, register. 

A revised listing of expenses that the Claimant has incurred in connection with the performance of 
the PPA, broken down 1vithin the follovving categories: 

a) Commissioning expenditures, including any payments to contractors for 
commissioning activities; payments i'or parts, material or fuel; personnel costs; 
generator and other equipment rental: maintenance costs; costs of commissioning­
related meetings and travels. 

b) Interest. 

c) Any other expenses not specifka!ly for commissioning that the Claimant believes to 
be related to the performance of the PPA. 

To the extent that the connection of certain expenses with the perfonnance of the PP A 
is not evident the Claimant may add a brief explanation to its listing. 

The costs of the present arbitral proceedings or the costs of legal proceedings with 
contractors should not be included within the listing. 

Third, the Tribunal invited the Respondent to provide any comments on the additional 

information submitted by the Claimant by 28 June 2013, with the understanding that any such 

comments must be limited to factnal aspects and could not include legal arguments. Finally, the 

Tribunal directed that each Party submit a post-hearing submission, not exceeding 50 pages, by 

31 July 2013. The Tribunal emphasized that "[n]o new evidence shall be admissible at this 

stage." 

61. On 21 May 2013, upon the request of the Parties, the PCA made the audio recordings of the 

hearing in London available to the Parties. 
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62. By letter dated 23 May 2013, the Respondent requested, with the Claimant's consent, "an 

extension to 4 June 2013 for the submission of errata designations to the Tribunal", and 

informed that the Parties had "agreed to consult with each other on 3 June 2013 conceming their 

errata designation in advance of the submission of smne to the Tribunal and the PCA ". 

63. On 24 May 2013, the Tribunal granted the Respondent's request for an extension of time to file 

its corrections to the transcripl. 

64. By letter dated 30 May 2013. the Claimant requested. with the Respondent's consent, an 

extension to 7 June 2013 in which to submit the additional information the Tribunal had 

requested by 31 May 2013 in its 7 May 2013 letter. The Claimant also requested that the 

deadline for the Respondent's comments to the additional information submitted by the 

Claimant be extended until]() July 2010 [2013]. Finally, the Claimant asked that the deadline to 

submit post-hearing submissions be extended to 2 August 2013. By e-mail dated 3 June 2012, 

the Tribunal granted the requested extensions. 

65. On 4 June 2013, the Parties submitted their proposed changes to the transcript of the Hearing on 

the Merits. 

66. By Jetter dated 7 June 20Ll, the Claimant provided its submission in response to the Tribunal's 

letter of 7 May 2013 (the "Claimant's 7 June Letter"), setting out the following: (i) whether 

ProEnergy has any financial interest in the outcome of the present arbitration proceeding, under 

the terms of the settlement agreed with plaintiff. or otherwise; (ii) details regarding the 

incorporation/registration of the Claimant's parent company in Nevada; and (iii) a revised 

listing of expenses that the Claimant has incurred in connection with the performance of the 

PPA, broken down into subcategories. 

67. By e-mail dated I 1 June 2013, the Respondent identified inconsistencies between the 

Claimant's descriptions of supporting documents to the information provided in its 7 June 2013 

Jetter and the actual contents of certain attachments. By e-mail of the same date, the Claimant's 

counsel submitted revised attachments to the Claimant's 7 June Letter. 

68. By e-mail dated 19 June 2013, the Respondent wrote to the Claimant, copying the PCA, 

reminding the Claimant that the "purpose of the Tribunal's request to Balkan for a further 

financial submission was to seek clarification of the information that Balkan previously 

submitted to the Government and the Tribunal". The Respondent wenl on to assert that the 

Claimant's 7 June Letter "adopted an entirely different system for identifying those same 
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documents, which hinders the ability to properly analyze Balkan's response to the TribunuJ", 

Tbe Respondent emphasized that it was essential that it receive hom the Claimant revised 

versions of certain attachments to its 7 June 2013 Letter vvhic.h incorporate references to the 

correct Bates Numbers. 

69, On 1 July 2013, the Claimant, copying the PCA, provided the Respondent with revised versions 

of the attachmems to the Claimant's 7 June Letter. 

70. On lO July 2013, the Respondent provided its response to the Claimant's 7 June Letter (the 

"Respondent's Hl .luly Letter"). In this letter, the Respondent provided its comments with 

regard to ProEnergy's financial interest in the outcome of the present arbitration proceedJng; 

pointed out several perceived inconsistencies in Balkan's corporate structure as detailed in the 

Claimant's 7 June Letter; and pointed out several perceived deficiencies in Balkan's expenst.~s as 

detailed in the Claimant's 7 June Letter. 

71. On 26 August 2013, the Claimant submitted its Post-Hearing Closing Brief (the ''Claimant's 

Post-Hearing Submission"). The Respondent submiued its Post-Hearing Memorial on 

3 September 2013 (the "Respondent's l.'ost.-Hearing Submission"). 

72. By letter dated 26 August 2013, the Claimant notified the Tribunal that it had "discovered that 

in July 2013the Minister of Finance and Attorney General issued to Parliament an 'Information 

Paper to assist Parliament on the modifications required under Article 181 of the Constitution' 

(the "Information Paper")." The Claimant inferted that "this Information Paper will evidence a 

clear concem on the part of the Government and the Attomey General for the impact that the 

Supreme Court's decisions have had and request that in response the Pru·liament act to undo the 

decisions of the Supreme Court that are relied upon by Ghana in these proceedings." The 

Claimant informed the Tribunal that it had "attempted to access this Information Paper for the 

Tribunal's reference, but [was] unsuccessful because the document [had] been marked as 

'secret'". The Claimant requested that the Tribunal "order Ghana to produce the relevant 

Information Paper subject, if necessary, to confidentiality and limited access of that document". 

73. By letter dated 28 August 2013, the Claimru1t affirmed that the Respondent had performed 

"quite a serious departure from the instructions from the Tribunal with respect to the parties' 

post-hearing brief regarding page limitations and formats", entailing that the Respondent had 

"enjoyed far more total pages of submission than that afforded to the Claimant." By letter dated 

29 August 2013, the Tribunal requested the Respondent to re-file the Respondent's Post­

Hearing Submission, by 4 September 2013, in accord,mce to the formatting restrictions ordered 
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hy the Tribunal in its Jetter dated 7 Moy 2013. By e-mail dated 3 September 2013, the Tiibuna] 

invited the Respondent to comment on the Claimant's letter by iO September 2013. 

74. By letter dated 3 September 2013, the Respondent filed a new version of the Respondent's Post­

Heoring Submission with the amendments required by the Tribunal in its letter dated 29 August 

20!3. 

75. By Jetter dated 3 September 2013, the Respondent objected to "the introduction of several 

hundred pages of new exhibits by fthe Claimant] in its post-hearing submission". According to 

the Respondent the CJaimant had introduced new evidence concerning damages and its 

corporate structure. The Respondent recalled the Tribunal's order that "no new evldence was to 

be included in the parties' post-hearing submissions" as expressed both during !he hearings and 

in the Tribunal's Order dated 7 May 2013. The Respondent requested "that the Tribunal strike 

the documents ... and direct that they not constitute part of the record of these proceedings", 

and that "the T6bunaJ disregard and or strike evidence from this documents that is cited in 

Balkan's Post-Hearing Closing Brief and that it order such other and further relie-f as the 

Tribunal deems appropriate in the light of Balkan's knowing violation of its Orders''. By e-mail 

dated 5 September 2013, the Tribunal invited the Claimant to comment on the Respondem's 

letter by 12 September 2013. 

76. By letter dated JO September 2013, the Respondent submitted its comments on the Claimant's 

letter dated 26 August 2013. 

77. By Jetter dated 12 September 2013, the Claimant submitted its comments on the Respondent's 

letter dated 3 September 2013 regarding the alleged introduction of new evidence by the 

Claimant and made observations on the Respondent's letter dated JO September 2013. 

78. By letter dated 16 September 2013, the Respondent. submitted comments on the Claimant's 

Jetter dated 12 September 2013. 

79. By letter dated 18 September 2013, the Tribunal reverted to the Parties in respect of the matters 

originating in their letters of 26 August 2013, 3 September 2013, as well as the Parties' 

comments of 10 September 2013, 12 September 2013 and 16 September 2013. First, the 

Tribunal informed the Parties that the Claimant's request for the production of the Information 

Paper was denied. The Tribunal recalled that it had "made it clear that it is not willing to admit 

any new evidence after the hearing". The Tribunal stated that "[t]he same principle holds true, a 

fortiori, for evidence requested to be adduced after the Parties have submitted their post-hearing 
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submissions. Admitting any such evidence jnto the record would be inconsistent with the 

orderly conduct of the <trbitral proceedings and would compromise the right of defense of the 

opposing Party." 

Second, the Tribunal decided nol to take into consideration any new evidence pertaining to 

damages that was submitled with the Claimant's Post-Hearing Submission. The Tribunal 

reiterated its ruling on the non-admissibility of new evidence and observed that "the Claimant 

had ample opportunity to provide evidence in support of its damages calculation during the 

course of the arbitration. Admitting such documents into the record would compromise the right 

of defense of the opposing party." 

Third. the Tribunal decided to "consider the information provided by the Claimant in its June 7, 

2013 submission [Claimant's 7 June Letter]" relating to its corporate structure. as had been 

specifically requested by the Tribunal on 7 May 2013, but that it would not "have regard to any 

new evidence adduced with the Claimant's Post-Hearing SubmJssion". According to the 

Tribunal, "such information \Vas to be provided in a separate stage, well in advance of the post­

hearing submissions. so as to enable the opposing Party to comment on such information and 

draw out its legal significance in its post-hearing submission." In the Trlbunal's view, 

"adherence to this process is essential to uphold the right of defense of the opposing Party." 

80. By letter dated 8 October 2013, the Tribunal noted that there were several incorrect cross­

references in paragraph I 52 of the Claimant's Post-Hearing Submission. The Tribunal requested 

the Claimant "to provide the appropriate cross-references as a point of formal con-ection.'' The 

Tribunal stressed that "no further changes to the Post-Hearing Brief will be allowed or taken 

into consideration." By letter dated 10 October 2013, the Claimant provided the formal 

corrections requested by the Tribunal. 

In. THE PARTIES' REQUESTS 

A. THE CLAIMANT'S REQUESTS 

81. Neither the Statement of Claim nor the Reply provides a comprehensive summary of the 

Claimant's request for relief in this arbitration. Rather, the Tribunal notes that, at various 

junctures throughout its submissions, the Claimant makes the following requests for relief, 

under the following heads of damages (so prescribed by the Claimant): 

PCA 117830 17 
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20 

2l 

22 

a) Damages for Breach of Contract16 

L Tolling Fees under Clause 1 L 9 of the PP A; 17 

l. "Since the first invoice of 25 November 2008, BEL has sent to [Ghana] monthly 

Tolling Fees invoices for an average amount of USD 4 million. So far not one 

of these invoices has been paid and the. outstanding invoiced amount therefore 

to date exceeds USD 72 million.''" 

2. "The Claimant seeks damages for [Ghana's] failure to pay Tolling Fees after 

demand and invoice pursuant to the provisions of 11.9 l of the PPA] in an 

amount as currently calculated by Phillips [sic] Elders and referenced in Exhibit 

C-38; Attachment 233 and in the invoices attached as C-52. ln so doing. the 

Claimant notes that these Tolling Fees are ongoing under the terms of the 

Contract and reserve[sj the right to supplement this request prior to the time of 

f • 1 h • ,H) ma eanng. · 

ii. Repudiation Damages;20 

"Jn addition, or in the alternative to Tolling Fees, and/or to the extem it js determined 

that. [Ghana] has abandoned or wrongly terminated the PPA then in that event, the 

Claimant seeks the discounted value of the total Tolling Fees that would otherwise be 

due under the provisions of 11.9 [of the PPA] as is calculated in the alternative in 

Exhibit C-38; Attachment 234 to the Witness Statement of Phil Elders." 21 

iii. Restitution Damages under Clause 7.4 of the PPA;22 

"In the alternative to the foregoing and to the extent it is detennined that the PPA is 

unenforceable or that the Claimant has failed to ht!fill the necessary conditions to 

Tolling Fees under Paragraph 11.9 of the PPA (which is specifically denied) then in 

that event the Claimant's request that the alternative award of restitution damages ... 

See Statement of Claim, paras. 312, "Breach of Contract", and 337, "Damages" . 

Statement of Claim, para. 338. 

Statement of Claim, para. 286 (emphasis added). 

Statement of Claim, para. 338 (emphasis added). 

Statement of Claim, para. 339. 

Statement of Claim, para. 339 (emphasis added), 

Statement of Claim, para. 340. 
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23 

24 

25 

26 

27 

2H 

29 

30 

or as directly authorized by Paragraph 7,4 [of the PPA]. These damages are in an 

amount as referenced ro the attachments to the Witness Statement of Neil Crouch (C-

37) and include the total amount of US Dollars (C-37; Attachment 18) or Ghanaian 

Cedis expended by [BEL] through Zenith Bank (C-37; Attachment 57), together with 

monies spent or incuned by [BEL's] pm·ent as reflected by the documents annexed to 

Neil Crouch Witness Attachment . . . and the open and/or disputed payables as 

reflected in Witness Statement of Neil Crouch (C-37; Attachment 56)."03 

rv. Incidental Direct Damages;24 

"In addition to the foregoing damages the Claimant also seeks damages for the direct 

incidental damages that it has sustained and in particular with resrx:.ct to the 

unavailability of site e1ectiic.ity for fuel generation, equipment and transformers in an 

amounts Jsicj as reflected in the conespondencc dated 21 July 2008 from Phil Elders 

(C-38; Attachment 109) and in 'll 15 and 16 and the documents related thereto of the 

Witness Statement of Lonnie Peters (C-40)."25 

b) "Additional or Alternative Relief for Breach of the Arbitration Agreement'""" 

"The Claimant has been directly damaged by [Ghana"s] breaches of its duly to act 

reasonably and fairly ·in connection with the arbitration agreement. ... Claimant has been 

required to litigate around the world and incur additional expenses and fees in so doing . 

... Claimant reserves the right to supplement this statement ... These fees and expenses 

amount to USD 136.217.17.27 Claimant herein seeks these sums, as well as all additional 

damages caused by the continued or future breaches of the arbitration agreement. "28 

c) "Claims in the Alternative to Contract Claims"29 

r. Unjust Enrichment I Restitution;30 

Statemenl of Claim. para. 340 (emphasis added). 

Statement of Claim, para. 341. 

Statement of Claim. para. 341 (emphasis added). 

Statement of Claim, para. 355. 

Claimant cites Exhibit C-37: Witness Statement of Neil Crouch, para. 19. 

Statement of Claim, para. 353. 

Statement of Claim, para. 361. 

Statement of Clalm. para. 364. 
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"[l]f the PPA required Parliamentary approval and if is [sic] therefore null and void 

(which Claimant denies) then [Ghana] has been unjustly enriched by all monies spent 

by Claimant in connection with the barge. The Claimant herein seeks restitution 

damages of such sums which are in excess of USD 40 million.'.:q 

H. Tort Claims~32 

a. Fraud or Decit Lsic];33 

b. 

"As a result of the deceit of [Ghana], [BEL] suffered damages in the amount it was 

to receive under the PPA or, in the aJternative, the amount it has spent on the 

Osagyefo Barge project.":l4 

" False An·est;·-

"[BEL] should be compensated for the damages proximately caused to its 

operations under the PPA by Mr. Everhart's arrest.""' 

c. Conversjon I Trespass to Goods;~7 

"Ghana's seizing [BEL's] DCS was both a conversion and a trespass of BEL 

Ghana's rights in the DCS. As a proximate result of those tons, [BEL] has to 

replace both the hardware and software of [the] DCS. which will cost 2,586.000,000 

euro [sic]."3
k 

82. Jn its Reply, the Claimant requests that the Tribunal deny the Respondent's counterclaims.39 

83. In its Interim Submission of 20 June 2012, the Claimam further requests that the Tribunal 

reconsider its request for an anti-suit injunction in light of the Supreme Court Judgment on the 

basis that the Tribunal's finding "that the Arbitration Agreement is not an international business 

31 Statement of Claim, para_ 368. 
33 Statement of Claim, para. 371. 
)3 

Statement of Claim, para. 373 . 
34 Statement of Claim, para. 377. 
35 Statement of Claim, para. 378. 
36 Statement of Claim, para. 381. 
37 Statement of Ciairn, para. 382. 
:<8 Statement of Claim, para. 386. 

" Rejoinder, para. !66. 
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84. 

85. 

40 

41 

42 

43 

44 

45 

46 

transaction removes any question or concern regarding com_ity that the Tribunal may have had 

with respect to its jurisdiction, or the Ghanaian court's acknowledgemenl of that jurisdiction') .40 

In the alternative, the Claimant requests that the Tribunal give no weight to the Supreme Com1 
41 Judgment 

ln its 7 June Letter, the Claimant clmified that it requested the following relief: 

a) USD 37,164,863.25 for its "[c]ommissioning expenditures, including any payments to 

contractors for commissioning activities; payments for parts, material or fuel; personnel 

costs; generator and other equipment rental; maintenance costs; costs of commissioning­

related meetings and travels", of which USD 10.934.199.66 are expenses incurred "by 

the parent company", USD 12,732,524.05 are expenses incurred by BEL through its 

account at Zenith bank:42 

b) USD 2,945,577. I 6 in interest owed by BEL to Zenith bank;4
·
1 and 

c) USD 2,657,825.64 for "other expenses not specifically for commissioning that the 

Claimant believes to be related to the performance of the PPA".44 

In its Post-Hearing Submission, the Claimant restated its request in the foJlowing terms: 45 

a) "[award] damages based on the fmdings described in Chapters V-VI in the amounts as 

indicated in paragraphs 126-129'', which consist in: 

1. For the period until I January 2014, damages under Clause 11.9 of the PPA, 

amounting to USD 238.059,973.00 excluding interest, and USD 

248,993,202.00 including interest; 46 
or, in the alternative, if "Ghana's 

arguments as to Balkan's statements made in the Pro Energy case m·e afforded 

any merit in the present arbitration", damages under Article l 1.9 PPA 

Claimant's 20 June 2012 Interim Submission with respect to the Supreme Court Judgment, para. 56, 

Claimant's 20 June 2012 Interim Submission with respect to the Supreme Court Judgment, para. 56. 

Claimant's 7 June Letter, at 6., Attachments !ILl, ll1.2. 

Claimant's 7 June Letter, at 6., Attachments III.3, Ill.4. 

Claimant's 7 June Letter, at 6., Attachments IlLS. 

Claimant" s Post-Hearing Submission, para. 1 52 [corrected by Claimant's letter dated 10 October 20 13]. 

Claimant's Post-Hearing Submission, para. 126. See sheets 1 and 2 of the attachment to Claimant's le.tter 
dated 23 April20!3. 
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amounting to USD 205,407,075.00 excluding interest. and 

USD 213,510,647.00 including interest";'" and 

11. For the period starting on 1 January 2014, ·•a return on Balkan's investment 

until the end date of the PPA, i.e. 31 October 2027" in the amount of 

USD 259,691.080.00; 4' or, should the Tribunal take account only of the 

investment actually made to date, "the net present value of the return on 

investment for the period l January 2014 through 31 December 2027" 

amounting to USD 8 L247 ,665.91 ";4
' and 

b) For the Respondent's breach of the Arbitration Agreement, "[award] damages based 

on the findings described in Chapter VII in the amounts as indicated in paragraph 

130", that is USD 956,587:50 and 

c) For the unjustified and unlawful mrest of Tim Everhm·r, "[award] damages based on 

the findings described in Chapter VIJJ in the amounts as indicated in paragraph 133", 

thut is, an amount of monetary restitution as the Tribunal sees fi.t; 51 and 

d) For "the conversion of/trespass to goods" and the subsequent replacement of 

"hardwm·e and software of the DCS", '·[award] Balkan damages based on the findings 

described in Chapter VIII in the amounts as indicated in paragraphs 134-136", 

amounting to USD 2.586,000.00; 52 and 

e) In the alternative to a), "[award] Balkan damages based on the findings described in 

Chapter[ s] V-VJ in the amounts as indicated in paragraph 146", consisting of general 

and special dmnages "sustained as a result of the false opinion that was issued by the 

Attorney General on behalf of Ghana"," which had led BEL to make expenditures 

that "should be refunded( ... ) under this claim if the Tribunal decides not to do so 

C1aimant's Post-Hearing Submission, para. 127. See sheets 3 and 4 of the attachment to the Claimant's 
letter doted 23 April 2013. 

Claimant's Post-Hearing Submission, para. 128. 

Claimant's Post-Hearing Submission, para. 129. 

Claimant's Post-Hearing Submission, para. 130. 

Claimant's Post-Hearing Submission, paras 131-133. 

Claimant's Post-Hearing Submission, para. 136. 

Claimant's Post-Hearing Submission, para. 141. 
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under the other sections or headings" 54 and general damages for fraud, 55 which 

altogether amount to USD 34,708,337.8 excluding interest, and USD 44,459,491 

. I d' . '" me u mg mterest." 

f) In the alternative to a) and e), "[award] Balkan damages based on the findings 

described in Chapters V-Vl in the amounts as indicated in paragraph 151", that is 

restitution damages for unjust enrichment. 

g) ln addition to all the foregoing claims, "[award] statutory post-award interest to 

Balkan on the amounts recovered based upon any of the aforementioned claims, in 

accordance with the applicable law ."57 

B. THE RESPONDENT'S REQUESTS 

86. In its Statement of Defense, the Respondent requests that the Tribunal: 

a) Deny the Claimant" s claims in their entirety; 

b) In the event the PPA is determined to be valid, terminate the PPA and award the 

Respondent damages of USD 300,000 plus USD l 0 million per year commencing 

31 October 2013, until the PPA is terminated;·" and 

c) Award it damages in an amount to be determined based upon the Claimant's fraud.:w 

87. ln its Rejoinder, the Respondent reiterates its first two requests for relief, but withdraws its 

claims for damages based on alleged fraud and misrepresentation (c) above) on the basis that 

"neither Mr. Elders nor Balkan's parent are parties to the arbitration agreement."'0 The 

Respondent submits that it "will pursue its fraud claims against these par(jes in the High Court 

of Ghana which has jurisdiction over all of the defendants.""' 

54 

55 

57 

59 

60 

61 

Claimant's Post-Hearing Submission, para. 143. 

Claimant's Post-Hearing Submission, para. 144. 

Claimant's Post-Hearing Submission, para. 145. The Claimant indicates that these amounts comprise 
commissioning expenses and other PPA-related expenses. 

Claimant's Post-Hearing Submission, para. 152 (g). 

Rejoinder, para. 161. 

Statement of Defense, para. I 83. 

Rejoinder, para. 160. 

Rejoinder, para. 160. 
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88. In its Post-Hearing Submission, the Respondent reiterates its first request for relief but 

withdraws its claim for damages of USD lO million per year commencing on 3! October 2013, 

until the PPA is terminated62 (second cumulative request in b) above). The Respondent submits 

that"( ... ) the Govemment seeks an order terminating the PPA by reason of Balkan's material 

breach and repudiation of the PPA and an awru·d of damages in the amount of USD 300,000, the 

maximum amount permitted under Clause 14.2 of the PPA"63 

IV. STATEMENTOFFACTS 

A. NEGOTlA TlON AND CONCLUSION OF THE I'PA 

l. llndispuled Facts 

89. ln May 2007, Mr. Phillip Elders, visited Ghana in search of a business opportunity. 64 

Mr. Elders, an American citizen, has been the Chief Executive Officer of BEL and the Senior 

Vice-President of Balkan US since 2007, prior to which he "worked for I 2 years as an 

engineering salesman v.:ith a specialty in power projects".65 Since late 2006, Ghana h<:~d been 

expe.ricncing a severe energy crisis due to drought and lts reliance on hydropower for the 

production of electrldty.66 As a result, Ghana's power system was running at subpar reliabiHty 

reserve margins estimated to be in a 20% deficit of the projected demand.67 As a step towards 

addressing the crisis, Ghana engaged in negotiations with Balkan US in order to conclude an 

agreement for Balkan to refurbish and recommission the Barge and Po\\1er Slation. The 

62 

65 

66 

67 

Respondent's Post-Hearing Submission, para. 200. 

Respondent's Post~Hearing Submission, para. 198. 

Statement of Claim, para. 58; Statement of Defense, para. 26; Exhibit C-38: w-itness Statement of Phillip 
Elders, para. 8; In May 2007, the Claimant also submits that it first learned of the protections for foreign 
investors provided by the Ghana Investment Promotion Center ("GIPC"), created jn 1988 and which 
provides both domestic and foreign investors with information on and access to investor registration 
forms, start up procedures, a land bank database, and general and sector-specific laws and regulations (see 

Statement of Claim, paras. 66, 30; Exhibit C-4: "Ghana Investment Promotion Centre Act, j 994 (ACT 
478)"; Exhibit C-38, Attachment 224; "Index of GIPC documents"; see also Exhibit C-38, Attachments 
225-231 and Exhibit C-35; Witnesg Statement of Gene Phillips, para. 13). According to the Claimant, 
since late 2004, the GlPC has functioned as a '"one-stop shop' to eliminate some of the bureaucratic 
obstacles investors face." The Claimant asserts that the foreign investment protections seemingly fostered 
by the GIPC "was a definite consideration in moving forward with an interest in opportunities in Ghana in 
general and in particular with the Barge Project (see Statement of Claim, para. 66: Exhibit C~38: Witness 
Statement of Phillip Elders, para. 23). 

Exhibit C-38: Witness Statement of Phillip Elders, paras. 2-3. 

Statement of Claim, para. 58; Statement of Defense, para. 26; Exhibit C~38: \\fitness Statement of Phillip 
Elders, para. 8; PPA, Preamble. 

Statement of Claim, paras. 51, 54; Statement of Defense, para. 26. 
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90. 

91. 

92. 

93. 

70 

71 

72 

73 

Claimant's key contacts at Ghana's Ministry of Energy were Mr. Max Gyamfi (Director of 

Petroleum), Ms. Vivien Gaclzekpo (Legal Counsel), and Mr. Gabriel Quain (Deputy Director of 

Power)." 

On 2 May 2007. Mr. Elders conducted his !lrst visit to the Barge to ascertain "whether the 

primary equipment appeared to be in good slntpe."69 

On or around 8 May 2007, Mr. Elders met with officials of Ghana's Ministry of Energy. The 

Claimant submits that the Ministry of Energy provided Mr. EJders with a report on the Barge 

produced by its manufacturer Ansaldo Energia S.p.A. ("Ansaldo") "2-3 years earlier'' (the 

"2005 Ansaldo Reporl").7(' 

On ! 0 May 2007, Mr. Elders, on behalf of Balkan US, submitted an expression of interest letter 

to the Ministry of Energy of Ghana (the "Expression of Interest"), proposing to constJuct "a 

fully functioning power plant including a fuel supply system and substation'' and promising to 

complete a technical proposal for the commissioning of the Barge. 71 ln return, Mr. Elders 

requested that Ghana's Minister of Energy, the Honourable Mr. Joseph K. Adela, provide him 

with a letter of intent, which the Minister did on 1 1 May 2004 72 

In furtherance of Balkan US's negotiations with Ghana's Ministry of Energy, on 12 May 2007, 

Mr. Elders visited the Barge to inspect the site and establish the condition of the Power 

Station.73 The Claimant contends that "there were intensive discussions on the question of this 

project" ?.J and that he specifically had "intensive discussions with representatives from the 

[Ministry of Energy], and submitted several versions of a proposal for work ont.he Barge which 

l .. hlld"" ... a so set out vanous questiOns t at )e ut , " 

Statement of Claim, para. 75. 

Statement of Claim, para. 62. 

Statement of Claim, para. 63. 

Statement of Claim, para. 64; Statement of Defense, para. 27; Exhibit C-38, Attachment 3: "BE[LJ 
Expression of Interest". 

Statement of Claim, para. 64; Exhibit C-38, Attachment 4: "MOE letter re: Expression of Jnterest", 

Statement of Claim, para. 70; Statement of Defense, para. 28. 

Statement of Claim, para. 69. 

Statement of Claim, para. 65. 
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94. On 14 May 2007, Mr. Elders submitled a ·'Master Energy Plan and Report of Site Survey" to 

the lvlinistry of Energy, which detailed Balkan US's initial views on commissioning the Power 

Station.76 

95. On J 6 May 2007, a Memorandum of Understanding (the "MOU") was signed between 

Mr. Elders, on behalf of Balkan US, and the Minister for Energy of Ghana, ML Aclda 77 

Mr. Elders prepared the first draft of the MOU and circulated it to the Ministry for discussion.78 

The recitals in the MOU confirmed that Balkan US was aware of Ghana's acute power shortage, 

and Balkan US assured the I\1inistry that it would be able to give "immediate assistance by 

making the Barge operational within njnely (90) working days from the execut]on date of the 

PPA79 

96. Pursuant to the MOU, Balkan US submitted, ou 24 May 2007, a Detailed Technical and 

Commercial Proposal (the ''Proposal"), wherein it undertook to refurbish and commission the 

Barge in ninety (90) working days, and sketched out the "milestone events", which were 

eventually included in the PPA as the Third Schedule to the PPA."'J 

97. On 30 May 2007, the Respondent confirmed receipt of the Proposal and requested an extension 

of time until 6 June 2007 to evaluate the ProposaL5J 

98. On I June 2007, Mr. Elders requested further information about the Barge from the Ministry of 

Energy. By letter dated 8 June 2007, the Ministry responded by forwanling Mr. Elders the 2005 

Ansaldo Report. 52 Shortly thereafter, Mr. Elders met with Ansaldo representatives. Messrs. 

Pierantonio Savio (Manager) and Henri Winches (Local Ghana Representative)s3 As a result of 

77 

78 

79 

80 

81 

Statement of CJaim. para. 71; Exhibit C-38, Attachment 5: "Site Plan''. 

Statement of Claim, para. 69; Statement of Defense, para. 28: Exhibit C-38. Attachment 6: MOU. 

Statement of Claim, para. 72. 

Statement of Defense, para. 29; Exhibit C-38, Attachment 6: MOU. 

Statement of Defense, paras. 28, 71; Exhibit C-38, Attachment 7: "Technical and Commercial Proposal" 
("Proposal"); In its Proposal, the Claimant submits it described the commissioning steps as including 
"the addition of a permanent liquid fuel supply system .... A temporary liquid supply system \Vi!J be put 
in place to assure meeting the 90 working day commission schedule''. The Claimant further submits that 
the Proposal "further elaborated on BE[L]'s pathway to the commissioning of the Barge, including many 
issues relating to the Barge itself but also issues relating to the site, such as security, access and building 
renovations." 

Statement of Claim, para. 73; Exhibit C-38, Attachment 8: "MOE Letter acknowledging receipt of 
Proposal": Attachment 9: "BE[L] responsive letter to 5/30/07". 

Statement of Claim, pan1. 76; Exhibit C-38: Witness Statement of Phillip Elders, para. 41: Exhibit C-38, 
Attachment l 0: "MOE Jetter forwarding An sal do report". 

Statement of Claim, para. 77; Exhibit C-38: Witness Statement of Phillip Elders, para. 42. 
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this exchange, the Claimant submits that it engaged a local Ghanaian consullant, Mr. Nana 

Amo, to assist Mr. Elders with his negotiations with the Ministry of Energy and Ghana's Public 

Utilities Regulatory Commission (the "PURC")84 

99. On 14 June 2007, Mr. Elders submitted a "Tariff Analysis Report" to the Ministry of Energy 

and to the PURC" On or around 21 June 2007, the Claimant received comments on its "draft 

PPA", (the Tribunal assumes that this is a reference to the Tariff Analysis Report hom Ghana's 

Volta River Authority (the "VRA")).86 According to the Claimant, the VRA "was an important 

stakeholder in this deal, given that it. is the administrative body in chru·ge of power 

generation.''l(7 

100. At Mr. Elders request, on 21 June 2007, the Ministry of Energy provided him with a letter of 

intent (the "Letter of IntenC), which proposed a lower tariff rate for the Tolling Fees." 

1 OL Other international companies were also being considered for the Barge project at the time~ 

These included AES Electric, Globeleq and Aldwych 89 According to the Claimant the Ministry 

of Energy "pressed upon Elders the importance of a quick commissionlng process for the 

Balkan group to he a successful bidder",90 and informed Mr. Elders that Globeleq was wilHng 10 

match any bid submitted by Balkan US." For its part, the Respondent asserts that each of 

Balkan US's competitors in the bidding process "had indicated that it would take a year or more 

to commission the Barge."" The Respondent emphasises that Balkan US "was selected for the 

project based on its representation, as set forth in the MOU, that it would operationalize the 

Barge within ninety (90) \vorking days.'m 

"" 
R5 

86 

90 

91 

93 

Statement of Claim, para. 78; Exhibit C-38: Witness Statement of Phillip Elders, para, 43. 

Statement of Claim, para. 79: Exhibit C-38: Witness Statement of Phillip Elders, para. 44; Exhibit C-38, 
Attachment ll; "Tatiff Analysis Report"'. 

Statement of Claim, para. 82. 

Statement of Claim, para. 82. 

Statement of Clajm, para. 81; Statement of Defense, para. 32; see also Agreed Chronology of Events, at 
L 

Statement of Claim, para. 68: identifying AES and Globeleq; Statement of Defense, para. 29: identifying 
Aldwych and AES. 

Statement of Claim, para. 67; Exhibit C-38: Witness Statement of Phillip Elders, para. 24. 

Statement of Claim, para. 68: Exhibit C-38: Witness Statement of Phillip Elders, para. 26. 

Statement of Defense, para. 29. 

Statement of Defense, para. 29; Witness Statement of Vivienne Gadzekpo, para. 7. 
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102. On 28 June 2007, the VRA provided Mr. Elders with comments on the draft PPA94 Di:scctssions' 

also continued between Mr. Elders and PURC, which, on 5 July 2007, prompted BEL to sutJJniL 

a revised fee compensation structure for jts commissioning of lhe Power Station.95 

103. On 9 July 2007. PURC expressed support to the Ministry of Energy for the selection of Balkan 

US to lake on the Barge project."' The Claimant contends that, when it met with the Ministry of 

Energy in June 2007, a representative of the Ministry, "Mr. Jonathon Donkor denied ever 

having received the PURC's recommendation letter, and then once Elders provided it to him, 

claimed not to recognize the signature on the Jetter. He lold Elders that they could not proceed 

any further until he could 'authenticate' the signature."97 On 1 1 July 2007, Messrs. Elders and 

Amo met vvith Ghana's President at the time, Mr. John Agyekum Kufuor. to discuss the recent 

obstacle Balkan US had encountered in lts discussions with the l'v1inistry of Energy_% According 

ro the Claimant, President Kufuor "said he 'knew what was going on' and would solve the 

problem".99 The Clillmant further asserts that President Kufuor then contacted Mr. Gene Phillips 

(Balkan US's and BEL's principal investor) "for an overview of Balkan's interest in the Barge 

project", and also "attempted to call the then Minister for Energy, Mr. Adda". 100 The Claimant 

asserts that President Kufuor's conversation with Mr. Phillips was "key to [Mr. Phillips') 

decision to make a substantial_ investment in Ghana." 10
i The Respondent does nol address this 

exchange in i1s submissions. 

104. On 12 July 2007, Messrs. Elders, Amo and KK Sey (Balkan US's Ghanaian lawyer) met with 

representatives of the Ministry of Energy, including the Minister himself, Ms. Gadzekpo, 

Messrs. Quain and Gyamfi and Ms. Chinery-Hesse (President Kufuor's Chief of Sraff)H12 The 

98 

99 

JOO 

10! 

W1 

Statement of Claim, para. 82; Exhibit C-38, Attachment 14: "VRA Comments to PPA". 

Statement of Claim, para. 83; Exhibit C-38, Attachment 16: "BE[L] Jetter re: O&M Fee Structure". 

Statement of Claim, para. 83; Exhibit C-38. Attachment 17: "PURC Letter re: PPA and O&M Fee 
Structure". 

Statement of Claim, para. 84; Exhibit C-38: Witness Statement of Phillip Elders, para. 52. 

Statement of Claim, para. 85; Exhibit C-38: Witness Statement of Phillip Elden>, para. 53. 

Statement of Claim, pora. 86; Exhibit C-38: Witness Statement of Phillip Elders, para. 54. 

Statement of Claim. para. 86; Exhibit C-38: Witness Statement of Phillip Elders, para. 54. 

Statement of Claim, para. 87; Exbibit C-35: Witness Statement of Gene Phillip:-.. para. 15. 

Statement of Claim, para. 88; Exhibit C-38: \\'itness Statement of Phi1llp Elders, para. 55. 
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Claimant submits that "as a testament to what was discussed in this meeting, the [Pjarties put 

together an Understanding''.103 

I OS. Article 12 of Ghana's Energy Commission Act, 1997 (Act 541) requires that all companies that 

wish to obtain a license to supply bulk energy in Ghana must be incorporated in Ghana. 104 To 

meet this requirement. on 16 July 2007, BEL was formed, with the agreement of the 

Government of Ghana, and registered under Ghana's Companies Code, 1963 (Act 179) as a 

locally incorporated company. 105 

106. On 20 July 2007, Mr. Elders met again with Ghana's Minister for Energy and his staff, along 

with several representatives from the VRA and PURC. 106 According to the Claimant, 

Ms. Chinery-Hesse announced that Balkan US had agreed to take oo the Barge project and that 

fhe Ministry of Energy should make best efforts to execute the PPA as quickly as possible, as 

due diligence had already been conducted and "PURC had confirmed that the deal was 

commercia1.''107 

l07. On 23 July 2007. discussions with respect to the PPA commenced at the office of the Ministry 

of Energy.w8 In attendance \vere approximately IO representatives from the .Ministry of Energy, 

the Attomey General's Department, the VRA and its related entity "GRIDCo". 109 According to 

the Claimant, Lhe attendees reviewed each clause of the PPA on a large video screen, '"working 

through the intent and meaning of every clause'', implementing their agreed changes along the 

way. no 

108. The PPA and associated lease agreement were signed by representatives of both Parties on 

27 July 2007-" 1 

103 

!04 

105 

!06 

107 

108 

I(~) 

110 

Ill 

Statement of Claim, para. 89; Exhibit C-38: Witness Statement of Phillip Elders, para. 56: Exhibit C-38, 
Attachment 19: "Understanding reach btw BOE and GOG". 

Ghana Energy Commission Act of 1997 (Act 541), Art. 12, submitted with Claimant's Answers as 
Exhibit C-30. 

Statement of Claim, para. 92: Exhibit C-38, Attachment 44 "Index of BE[L] Corporation Documents''; 
see also Exhibit C-38. Attachments 45-52. 

Statement of Claim, para. 90: Exhibit C-38, Attachment 26: "MOE and BE[L] meeting". 

Statement of Claim, para. 90: Exhibit C-38: Witness Statement of Phillip Elders, para. 58. 

Statement of Claim, para. 91, 

Statement of Claim, para. 91; Exhibit C-38, Attachment 29: "MOE and BE[L] Meetings", which 
Claimant contends shows the attendees of the 23 July 2007 meeting. 

Statement of Claim, para. 91: Exhibit C-38: Witness Statement of Phillip Elders, para. 58. 

PPA, at 26. 
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109. BEL gained work access to the site (the "Project Site") on 3 August 2007, 112 and o!Iicial access 

at a handing-over ceremony on 22 August 2007113 While BEL's subcontractors were nnwHierl 

continuous at:cess to the Project Site, the Claimant submits that "the turnover of the site and 

departure of the Government security team did not occur until 24 August 2007.""4 

J 10. Sometime in August2007, the Respondent approved the Claimant's request for a letter of credit 

(the "Letter of Credit") and, on 24 August 2007, it was igsued by Stanbic Bank Ghana Limited 

(the "Stanbk Bank")-' 15 

1 i L On 26 October 2007, the Minister of Justice and Attorney-General of Ghana, the Honourable 

Joseph Ghatey, issued two legal opinions. The first opinion stated: 

112 

JU 

! 14 

115 

116 

After examin.ing the attached documents we are satisfied that ... 

, . the power producer, Balkan Energy (Ghana) Llmited (BEf_L!) is a locally incorporated 
company and as a result the PPA does not come under the ambit of Article 181(5) of the 
1992 Constitution which stipulates that an international business or economic transaction to 
which the Government is a pa1ty should be suhmitted to Parliament for approval. In the 
Supreme Court case of Attorney General versus Faroe Atlantic Co. Ltd. {2005-2006) . 
the Supreme Court held that international business or economic transaction means 
international business or international econornic transaction. This clearly excludes the 
project hereof \Vhich involves a locaJ company in a local transaction \Vith the Government. 

In light of the above a Parliamentary approval w-ould not be required for the effectiveness 
of the Agreement. JJ(, 

The second legal opinion stated: 

1 have examined executed copies of the [PPA and Project Site Lease ("Project 
Agreements")] and ~uch other documents as I have considered necessary or desirable to 
examine in order that I may give this opinion. 

I am of the opinion that: 

(i) fGhanaJ has the power to enter lnto the Project Agreements and to exercise its rights and 
perform its obligations there under, and execution of the Project Agreements on behalf of 
[Ghana] by the person(s) who executed the Project Agreements was duly authorised; 

Statement of Claim, para. 138: Exhibit C-38: Witness Statement of Phillip Elders, para. 106: Exhibit 
C-38, Attachment 88: "MOE letter allowing access to site". 

Statement of Claim, para. 138: Exhibit C-38: Witness Statement of Phillip Elders, para. 106: Exhibit 
C-38, Attachment 89: ''Handover Invitation L ... etter". 

Statement of Claim, para. 140: Exhibit C-38: Witness Statement of Phillip Elders, para. Ill; Exhibit 
C-38, Attachment 88: "MOE letter allowing access to site", Attachment 91: "VRA letter tem1inating 
Security". 

Statement of Facts, para. 139. 

Operationalising the Osagyefo Barge, Legal Opinion by the Attorney-GeneraL 26 October 2007 (Notice 
of Arbitration, Exhibit 8), 
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(ii) all acts, conditions and things required by the Jaws and constitution of the Republic of 
Ghana to be done, fulfilled and performed in order (a) to enable [Ghana] lawfully to enter 
into, exercise its rights under and perform lhe obligations expressed to be assumed by _it in 
the Project Agreements. (b) to ensure that the obligations expressed to be assumed by it in 
the Project Agreements are valid and enforceable by appropriate proceedings and (c) to 
make the Project Agreements admissible in evjdence in the Republic of Ghana, have been 
done. fulfilled and performed in compliance with the Jaw~ and constitution of the Republic 
of Ghana; 

(iii) The obligations of [Ghana] under the Project Agreements are legal and valid 
obligations binding on !Ghana] and enforceable in accordance with the terms of the Project 
Agreements; 

(iv) [Ghana! ls not entitled under the terms of the Project Agreements to claim any 
imrnunity from suit, execution, ~ttachment or other legal process in the Republic of 
Ghana and such waiver is legal and binding on [Ghana] and enforceable in accordance 
with the terms of the Project Agreements: and 

(v) The sanctity of contract is recognised under the lmvs of Ghana and consequently the 
validity of the Project Agreements and the binding nature of the obligations of the parties 
there under are constitutionally safeguarded. 117 

!12. On 30 October 2007, Ghana's Minister for Energy, Mr. Adda. noted in a communication to 

Mr. Elders that, as per the conditions precedent in Article 7 of the PPA, Ghana had: issued a 

legal opinion as to the validity, enforceability and binding effect of the PPA; issued to BEL a 

standby letter of credit, as required by Article 11.7; and provided BEL with construction power 

at the Project Site. Mr. Adela also acknowledged that BEL had submitted to Ghana: copies of 

BEL's Certificate of Incorporation, Certificate to Commence Business, and Regulations of 

BEL; copies of resolutions adopted by BEL· s Board of Directors authorizing the execution, 

delivery and performance by BEL of the PP A; and copies of a resolution adopted by BEL 

shareholders authorizing the execution, delivery and perl(mnance by BEL of the PPA, certified 

by the BEL Secretary. 

113. The Parties agree that the Effective Date of the PPA was 31 October 2007.'" 

114. Under the PPA, the Pmties agreed that, whereas Ghana had an urgent need for additional 

electricity generation to meet its power supply deficiencies, BEL, bearing all costs, estimated at 

USD 40 million, would lease the Power Station from Ghana, and commission it. ln particular, 

pursuant to the PPA and the Milestone Schedule attached as the Third Schedule to the PPA, 

BEL was obligated to have the Power Station ready for "Final Testing and Commissioning"-

117 

118 

Legal Opinion, Pov:.'er Purchase Agreement Between the Government of Ghana and Balkan Energy 
(Ghana) Limited, 26 October 2007 (Notice of Arbitration, Exhibit 8). 

Statement of Claim, para. 142; Exhibit C-38, Attachment 94: "MOE letter affixing Effective Date"; 
Statement of Defense, para. 37. 
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meaning ready for commercial operation - as a one hundred and twenty-five megawatt 

(125 MW) Power Station within ninety (90) days of the Effective Date of the PPA. 119 

115. The Parties further agreed that BEL. bearing all costs, estimated at USD 100 million, would 

convert the Power Station into a combined cycle power plant by the addition of a heat recovery 

steam generator with an incremental capacity of approximately sixty megawatts (60MW), a 

steam turbine, an electric generator and associated facilities within nlne (9) months of the 

Effective Date of the PPA; that BEL, at an estimated cost of USD 250 to 300 million, would 

privately invest and bring l\VO more combined cycle barge mounted systems, wlth capacity of 

approximately one hundred and eight-five megawatts ( 185 MVi) each, to the site withjn thirty­

six (36) months of agreemelll on a tolling fee for the systems; that BEL would, subject to 

satisfactory conclusion of supply agreements \vith other source providers and at an estimated 

cost of USD 100 million, invest in infrastructure to enable natural gas to be supplied to the 

Power Station within three (3) years of the Effective Date of the PPA; and that BEL would 

provide all fuel to the Project at cost. 1211 

l 16. Under the PPA. the Parties also agreed that Ghana would ensure that all necessary site 

electricity was provided, at BEL's cost, and made available as reasonably required by BEL; that 

Ghana wou_ld promptly facilitate the acquisition of governmental approvals for the duty-free 

importation and transporLalion of equipment Lo the site, for operating permhs, licenses and 

approvals for the project, and for visas and work permits for foreign personnel and for full 

compliance with all local and other regulations; that Ghana thereby guaranteed that BEL would 

have the exclusive right to generate electric-ity from the slte subject to meeting the agreed 

timetable; that Ghana would facilitate the acquisition of all governmental approvals required for 

the leasing, equipping and operation of the Power Station, including relevant environmental 

permits from the Environmental Protection Agency; that Ghana would construct, install and 

connect the transrnission line and relay protection equipment necessary to connect the Power 

Station to the National Grid, except that BEL would be responsible, at its own cost, for 

provision of adequate transmission cables to the point of interconnection with Ghana's national 

electricity grid; that Ghana would take and pay for all electricity generated by the Power Station 

during the term of tbe Agreement.'" 

119 

!20 

121 

Statement of Defense, para. 37. 

PPA, Preamble; paras 2.1-2A; First Schedule. 

PPA, paras. 2.5-2.9, 3.3. 
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117. Under the PPA, the Parties also agreed that they would mutually collaborate with each other in 

order to achieve the objectives of the Agreement. and the performance by each Pmty of its 

obligations (a process referred to as "dovetailing" by the Claimant), and that Ghana would 

provide full and timely cooperation in connection with BEL's efforts to finance the Power 

Slatlon on a non-recourse, project finance basis, inC-luding, without limitation, responding to aU 

requests for information on and certification of Ghana's authority and the status of lhe P.P A. 122 

I 18. The PPA further provides that, should BEL be unable to commence testing of the Power Station 

as a result of Ghana's failure to provide an adequate transmission line and interconnection 

facilities for the Power Station, Ghana would be obligated to commence paying Tolling Fees to 

BEL on the thirtieth day after BEL certified to Ghana that the Power Station was complete or 

would have been complete except for Ghana's non-performance.J2:< 

2. Disputed Facts 

(a) The Claimant's Position 

119. The Claimant asserts that after submitting its Proposal, Mr. Elders immediately sensed ·'some 

reluctance on the part of the [Ministry of Energy] to hammer out an agreement'", followed by 

"many unnecessary delays". n4 The Claimant further states that the An sal do representatives 

"indicated to Elders that if he were able to negotiate a PPA it would 'be a miracle'."'" 

120. According to the Claimant. the "incorporation of BE[L] Ghana had at that time nothing 

whatsoever to do with issues of the Ghanaian [C]onstitution or parliamentary approval but were 

motivated entirely by Mr. KK Sey's correct observation that in order to become licensed 

pursuant to the applicable laws of Ghana governing power generation and transmission it was 

necessary to have a license and that the statutes of Ghana required that that license might only 

be obtained through a Ghanaian entity." 126 According to the Claimant BEL obtained the license 

on 1 October 2007. i27 

122 

l23 

124 

125 

126 

!27 

PPA. para. 2.10. 

PPA, para. 11.9. 

Statement of Claim, para. 75. 

Statement of Claim, para. 77; Exhibit C-38: Witness Statement of Phillip Elders, para. 42. 

Statement of Claim, para. 92; see also Exhibit C-4: "Ghana Investment Promotion Centre Act, 1994 
(Act478)". 

Statement of Claim. para. 92, ln. 23. 
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J 2 L The Claimant submits that Mr. Elders "does not recall being infon11ed of having negotiations 

with respect to potential constitutional requirements of parliamentary approvaL" L!.'l The 

Claimant further asserts thm the Ministry of Energy was fully aware of Balkan US's interest in 

BEL and the reasons for the incorporation of BEL in Ghana, and corresponding "final vesting of 

the PPA in that entity"J29 

(b) The Respondent.'s Position 

l22. The Respondent alleges that. throughout the Claimant's Statement of Claim, it '<repeatedly casts 

aspersions upon the officials conducting the negotiations [of the PPAJ, implying or infening 

some hidden motive that delayed the negotiatlons." 1
.i

0 The Respondent denies these allegations. 

It asserts that '"what separated Lhe parties were the economics of Ba!kan's proposal, not the 

hidden motives of government officials." 13
l 

123. The Respondent contends that none of the Claimant's representations in the MOU lllrned out to 

be true. First, the Claimant represented that it was a private corporation duly organized and 

existlng under the Jaws of the Netherlands: however. it later came to light that the Clain1ant is 

IWl in faet registered in the Netherlands.. Second, the Claimanl stated that it had "the experience 

and capability of operating liquid/gas fired power plants"~ however, the Claimant did not have 

the experience and capabihty it claimed, particularly whb respe-et. to commissioning the 

turbjnes. 132 

ll. DESCRIPTION OF THE POWER STAT!ON f !lARGE 

124. The Tribunal has carefully reviewed the detailed technical descriptions of the Power Station and 

Barge as provided by the Parties. These descriptions have been the subject of much discussion 

during this merits phase of the arbitration. The Tribunal will now address the technical aspects 

of the commissioning process-particularly those that are in dispute between the Parties~-to the 

extent necessary for the present Award. 

121\ 

l29 

!}() 

l31 

132 

Statement of Claim, para. 94. 

Statement of Claim, para. 94. 

Statement of Defense, para. 30. 

Statement of Defense. para. 30; Witness Statement of Vivienne Gadzekpo, para. 10. 

Statement of Defense, para. 35~ Exhibil R-7; "Deposition of PhiHip Elders, ProEnerg.v So1,ices, LLC l'. 
Balkan Energy Co., No. 09-4026." 
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125. The Power Station is mounted on the Barge, which is located in a large man-made pond in a 

remote area of Ghana's western region.\ 33 Approximately 50 meters from the pond is "Tower 

No. 1" of the spur grid that connects the Power Station to the two substations in the near--by 

villages of Essiama and Elubo. namely. the "Essiama Transmission Line" and the "Elubo 

Transmission Line", (collectively referred to as the "Transmission Lines'')134 

126. Built by Ansaldo. the Power Station consists of two V.64.3A turbines ("Turbine l" and 

"Turbine 2", collectively the "Turbines"), each with its own generator/'5 together with a 

control substation (the "Substation''). 136 The Turbines and generators produce povver at eleven 

kilovolts (11 kV), which is then 'stepped-up' lo one hundred and sixty-one kilovolts (161 kY) 

. 117 by the transformers on the SubstatJOn. · 

127. The Remote Terminal Unit (the "RTU'") is a piece of equipment on the Barge whose primary 

function ls to transmit data to and from the I\1icro Supervisory Control and Datu Acquisition 

System (the "MicroSCADA''J installed on the Barge. The RTU, MicroSCADA and the 

Distribution Control System (the "DCS") permit an operator in the control room on the Barge to 

monitor and control equipment in the Substation. us 

l. The Claimant's Position 

128. According to the Claimant, Ghana's National Interconnected Transmission System (the 

"G-NITS") is operated at one hundred and sixty-one kilovolts (161 kV) (the Tribunal assumes 

that the term G-NITS used by the Claimant is the same as the 161 kY electrical system referred 

to by the Respondent)."' The normal unit operator start-up for the Barge requires that both the 

G-N!TS and the Substation be energized to 161 kV, which subsequently energizes the 161 kV 

transformers to bring power to both the open generator breaker and the auxiliary transformer. 140 

UJ 

134 

!35 

137 

138 

139 

140 

Statement of Claim, para. 101, fn. 25; see Exhibit C-38, Attachments 69-86 for photographs of the Barge 
and Power Station; see Exhibit C-38, Attachment 76 for BeriaJ photographs of the Barge site; see esp. 
Expert Report of Parsons Brinckerhoff, at 4, for basic diagram of the primary facilities on the Barge. 

Statement of Claim. para. 102. 

The Respondent often refers to the Turbines and the generators collectively as the "turbine-generators". 

Statement of Claim, para. I 03; Exhibit C-38; Witness Statement of Phillip Elders, para. 70. 

Expert Report of Parsons Brinckerhoff, para. 4.1 (b). 

Witness Statement of Vivienne Gadzekpo. para. 28, citing the witness statements of Emmanuel Osafo and 
Eric Asare; Statement of Claim, para. 115. 

Statement of Claim, para. 104; Exhibit C-38: Witness Statement of Phillip Elders, para. 71. 

Statement of Claim, para. 106; Exhibit C-38: Witness Statement of Phillip Elders, para. 73. 
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129. The Claimant asserts that final commissioning cannot he achieved without the final connection 

to the G-N!TS "because it is the source of power to start the combustion turbine, and also the 

source of load to test the tllrbine during performance testlng activities". 141 

2. The Respondent's Position 

130. The Substation is equipped with, inter alia. a one hundred and sixty-one kilovolt (161 kV) 

electrical system, which includes the gantry, the 161 kV GIS switchgear, two main 161111 kV 

'step-up' transformers, the eanhing/grouncling system and Lhe protection relays. 142 The function 

of the 161 kY electrical system is to take povver generated from the power-generalion equipment 

located on the Barge (including the Turbines and generator) and, in a controlled manner" alJow 

that povver to pass onto the Transmission Lines connected to the Barge at the gantry, 14 :~ The 

161 kV GIS switchgear controls both the export of electricity out to the Transmission Line and 

the import of energy, jf any is requlred, from the Transmission Lines to the Barge, 144 

131. According to the Respondent, the 161 kV electrical system must be fully commissioned and 

properly functioning before the Power Station can be connected to the National Grid. lf it is not, 

the transformers and the 161 kV GIS sv.litchgear could face severe damage when fired up. 145 

C. THE COMM!SS!ON!NG PROCESS 

J 32. The Claimant contends that, in order to fully commission the Barge under the PPA, four major 

"milestones" had to be achieved: (a) turning gear; (b) first fire; (c) full speed no load; and (d) 

full speed full load. 146 The Claimant submits that "the total power plant commissioning process 

involves commissioning multiple minor and major systems to reach each major n1ilestone,H as 

"vell as synchronizing each system through the DCS. r47 To explain .its position, the Claimant 

adopts the description of the commissioning phases provided by Mr. Elders in his witness 

141 

142 

!4:{ 

144 

145 

'" 
147 

Statement of Claim, para. !13; Exhibit C-38: Witness Statement of Phillip Elders, para. 80. 

Rejoinder, pant 58, referring to Expert Repolt of Parsons Brinckerhoff, para, 4. i(b), 

Rejoinder, para, 58, referring to Expe1t Report of Parsons Brinckerhoff, para. 5.7, 

Rejoinder, para. 58, fn. 24, referring to Expert Report of Parsons Brinckerhoff, para. 4.l(b). 

Rejoinder, para. 59, referring to Expert Report of Parsons Brinckerhoff, para, 5.6. 

State-ment of Claim. para, 100, 

Statement of Claim, para. 116, 
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statement. !n further support for its version of the commissioning process, the CJajmant makes 

reference to the witness statements of Messrs. Robert MacDonald and Lonnie Peters. 148 

133. To explain its position. the Respondent makes reference to the witness statement of Mr. Robert 

Badger, 149 the Commissioning Book for the Tema Thermal Power Project 150 (both of which 

were submitted with its Statement of Defense) and the Expert Report of Parsons Brinckerhoff 

(submitted with its Rejoinder). 151 Pursuant to the witness statement of Mr. Badger, the five 

necessary steps to commission the Turbines are: (a) pre-commissioning checks and tests; (b) 

mechanical testing of the turbine-generator to fuU speed no load; (c) electrical testing of the 

generator to full speed full Joad; (d) turbine-generator performance testing; and (e) declaration 

of the commercial operation date. While not expressly incmporated into the Rejoinder itself, the 

Tribunal has reviewed the Expert Report of Parsons Brinckerhoff, according to which the 

commissionJng of a barge requires the completion of eight steps, described in funher detail 

beJow. 152 

134. 1n its Reply, the Claimant objects to the Respondent's characterization of the commissioning 

_process as set out in Mr. Badger's witness statement The Claimant asserts that "Mr. Badger's 

examples of the standard of conduct between an owner and a contractor with regard to 

commissioning of a thermal power plant llle inapplicable to the relationship between BE[L) and 

the [Respondent] under the PPA" because "BE[L] was under no obligation and the 

[Respondent] had no right to participate in the recommissioning process. utilizing 

[Mr. Badger's] steps. through final mechanical testing at [FSNL]." 1
"

1 

l4X 

149 

150 

!51 

152 

!53 

Statement of Claim, para. 116; Exhibit C-39: Witness Statement of Robe11 MacDonald, paras. 7-9; 
Exhibit C-54: Supplemental Witness Statement of Robert MacDonald, paras. 72-83: Exhibit C-40: 
Witness Statement of Lonnie Peters, paras. 6 et seq.; Exhibit C-56: Supplemental 'Witness Statement of 
I. ... onnie Peters, paras. 3 et seq. 

Witness Statement of Robert Badger, paras. 8 et seq. 

Statement of Defense, para. 73, referring to Exhibit R-37: "GE Energy, Tema Thermal 1 Power Project, 
Commissioning Book", dated 2 March 2007. 

Expert RepOrt of Parsons Brinckerhoff. 

Expert Rep011 of Pmsons Brinckerhoff, at 6-8, para. 4.3(a)(i)-(viii). 

Reply, paras. 102-103. 
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1. The Claimant's Position 

(a) Milestone I: Turning Gear 

135. According to the Claimant, the first milestone, "Turning Gear", entails getting the Turbines to 

turn very slowly, at approxlmately one hundred and thirty to one hundred and fifty rotations per 

minute (130-150 RPM) to test if they are working mechanically.' 54 The purpose of this step is to 

all<)\V the Turbine blades to cool down slowly, so as to "avoid warping, after they have been 

soaked at full speed". 155 The coohng process can take up to 48 hours due to the temperatures 

reached at full speed, thus "Ie]lectricity from the grid is usually and customarily necessary for 

these processes which requ.ire the Turbines to turn at a low RPM for longer periods of time.'·J.% 

This step also tests whether all lubrication systems and fluid filtration systems are operating 

correclly through the DCS. 

(b) Milestone H: First Fire 

136. At ''Firs! Fire". the Static Frequency Converter (the "SFC") speeds up the Turbines to 

approximately two hundred rotations per minute (200 RPM) before they are ignited. 157 

Accomplishing this milestone proves: that the ignition systems are sequencing properly; that the 

natural gas system necessary for igniting the liquid fuel is fully operational; that the fuel to air 

ratio is correct; that the damper system controlling fresh and return air is operating correctly; 

and that the liquid fuel system can supply the necessary amounts of fueL at the proper time, to 

ignite the Turbines. 15
g After the Turbines reach speeds above one thousand eight-hundred 

rotations per minute ( 1800 RPM), the SFC "drops out" and the Turbines are propelled by liquid 

l b , JW or natura gas com ust10n. · 

(c) Milestone HI: Fnll Speed No Load 

137. In the Full Speed No Load ("FSNL") phase, the Turbines are ignited to full speed -

approximately five thousand four hundred rotations per minute (5400 RPM) - this speed is 

!54 

155 

!56 

157 

158 

159 

Statement of Claim, para. 117; Exhibit C-38: Witness Statement of Phillip Elders, para. 84. 

Statement of Claim, para. 1 17; Exhibit C-38: Witness Statement of Phillip Elders, para. 84. 

Statement of Claim, para. ! 17; Exhibit C-38: Witness Statement of Phillip Elders, para. 84. 

Statement of Claim, para. 1 j 8; Exhibit C-38: Witness Statement of Phillip Elders, para. 85. 

Statement of Claim, para. 118; Exhibit C-38: Witness Statement of Phillip Elders, para. 85. 

Statement of Claim, para. 118; Exhibit C-38: Witness Statement of Phillip Elders, para. 85. 
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maintained, and then slowed down to a stop, 160 According to the Claimant, "[t]his is 

internationally acknowledged as the most important m.ilestone, as it indicates that aJl systems 

are not only individually Vv'orking but that the Power Station including all of these systems is 

also able to function as a whole." 161 Achieving this milestone entails "tuning" the Turbines at 

low speeds - less than one thousand five hundred rotations per minute ( 1500 RPM) - several 

times per day and for long periods of time, 162 The PPA allows for approximately thirty (30) days 

of "tuning" to accomplish this final commissioning step. 163 

(d) Milestone IV: Full Speed Full Load 

138. The final milestone. Full Speed Full Load ("J'<'SFL"), signals the completion of the 

commissioning process, whereby "the equipment is gradually loaded \Vith back feed from the 

Nationa_l Grid, indicating that the systems can handle the load." 164 According to the Claimant, "a 

considerable amount of tuning is also required to finalize thjs process." 165 

2. The Respondent's Position 

139. According to the Respondent the Claimant's "[Ijabelling [of FSNL] as a 'milestone', is a 

clever misnomer." 166 It asserts that the 'l\!Jilestones' the Claimant must achleve under the PPA in 

order to be entitled to payment are set forth in the Third Schedule to the PPA, and "[n]owhere in 

that Schedule is [FSNL]listed as a Milestone."'" 

140. The Respondent does not expressly set out its version of the commissioning process in its 

entirety either in its Statement of Defense or in its Rejoinder. but it emphasizes instead that the 

key 'milestone' the Claimant ''was obligated to achieve under the PPA in order to earn Tolling 

Fees was 'Complete Final Testing and Commissioning' of the Barge within 90 days of the 

Effective Dale (PPA Clause J 1.4)"; or, "[a]lternatively, Balkan could demonstrate a right to 

Tolling Fees under Clause ll .9 of the PPA if it could show that all of the systems on the Barge 

160 

!61 

!62 

Hi:'! 

\M 

!65 

166 

)67 

Statement of Claim, para. 119; Exhibit C-38: Witness Statement of Phillip Elders, para. 86. 

Statement of Claim, para. 119; Exhibit C-38: Witness Statement of Phillip Elders, para. 86. 

Statement of Claim, para, 119: Exhibit C-38: Witness Statement of Phillip Elders, para, 86. 

Statement of Claim, para. 114; Exhibit C-38: Witness Statement of Phillip Elders, para. 81. 

Statement of Claim, para. 120; Exhibit C-38: Witness Statement of Phillip Elders. para. 87: see also 
Exhibit C-39: Witness Statement of Robert MacDonald, para. 13. 

Statement of Claim, para, 120: Exhibit C-38: Witness Statement of Phillip Elders, para. 87. 

Statement of Defense, para. 62. 

Statement of Defense, para, 62. 
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were ready for Final Testing and Commissioning subject only to the instal1atlon of 

Transmission Line connecting the Barge to the National Grid." 16s In its Rejoinder, the 

Respondent draws supp011 for its assertion that the Claimant did not complete the 

commissioning of certain systems (that 11: alleges could have been commissioned without 

connecting 10 the National Grid) hom the Expert Report of Parsons Brinckerhoff, which claims 

that the standard procedure for lhe commjssioning process consists of the foJJowing eight .<.:.teps: 

The first stage is to carry out a thorough survey of all the equipment and prepare a full 
assessment of equipment condition, ~1vailability of spares and the llccessary ski11ed 
personnel to install these repJaceme11ts. From this survey Balkan slJOuld have produced a 
very detailed (Level<)) schedule of the work re-quired to repair_ refurbish and commission 
the Power Station. rFootnote omitted] 

The second stage of the process is to purchase, deliver and instull all the identified items 
that required replacement and/or refurbishment. Once these have been installed, initial tests 
mu:.;t be conducted. such as pressure tests in piping systems, resistance, continuity tests and 
loop checks of the control circuits in electrical systems all of which are necessary before 
anything cnn be energised. This work, and the work in stages three and four belcn:v. can be 
undertaken using any available medium or k1\V voltage power supply. Because the Barge 
was equipped with a Black Start Generntor ("BSG"), the opportunity .should be taken at this 
stage to make it operational for the latter stages of commissioning and testing when Jarger 
quantities of electrical energy will be required to rotate and accelerate a gas turbine. 

Thr third stage of the process involves running plant auxi !iarics. such as pumps- and 
contml valves, to circulate the necessary J-luids such as lubricating oiL fuel und cooling 
water and checking that the designed flow rates and pressures are being achieved. Once this 
stage has been completed. and the plant parameters recorded, the gas turbine can be put 
onto baning round to provide an assurance that lhe rotor blades are not causing a rub on the 
stator that could indkate a bowed rotor on a turbine that has not been regularly rotated. 

Also at this stage the plant controls, and the control logic, can be tested to prove that they 
can start and stop the various auxiliary drives, and ·where there is- duty and standby plant, 
the auto changeover fTom duty to standby can be accomplished. The safety trips and alarms 
for the plant distributed control system ("DCS") should also be proven nnd 'Witnessed at 
this stage. These test results are normaHy required by the plant insurers if a claim is needed, 
In the case of the gas turbine it is particularly important to ensure that all the automatic 
turbine. safety trips are operational before a first fire is attempted. 

Electrically. the generator static tests (tcstl:> with the generator stationary) can be completed, 
and the 1 J kV and 161 kV GIS switchgear functionally tested (in a de-energised state) 
along with their associated protection systems. to ensure that they are fuJly operational and 
that electrical safety is assured, 

The fourtl1 stage leads up to and includes first firing of the gas turbine and is significant as 
this is the first time that the turbine is accelerated up to firing speed (but not fu11 speed) 
using the turbjne control system. Particular care has to be taken \Vith liquid fueiJed turbines 
to ensure that any unburned liquid fuel does not accumulate in the combustion chamber but 
does drain into the false start fuel drain tank before the next start attempt. [Footnote 
omitted] 

The first fire commissioning milestone also indicates that the fuel supply and the pilot 
ignition systems are both functioning. First fire is of necessity a short duration event to 
prove the firing and rotational capability of the turbine and its starting system, that the 
bea1ings remain cool and that there are no unexpected mechanical noises from the rotating 

Statement of Defense, para. 62. 
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machjnery. This stage also requires powering up the static frequency converter (SFC) 
which energises the electrical generator thus using it as a starter motor to accelerate the 
turbine to firing speed. 

The fifth stage: Once first firing is completed and any malfunctions conected, the next 
stage of commissioning entails accelerating the turbine to full speed no load (''FSNL") and 
maintaining this speed whilst a number of checks are carried out on the combustion and 
control performance and to aJio'w the turbine to "heat soak''. 169 Depending upon the turbine 
type, FSNL requires around 25% of the full load fuel consumption as the gas turbine drives 
its own compressor. Sustained FSNL is a necessary pre-requisite to prove the various 
mechanical and electrical auxiliary systerns and to allow dynamk testing to be completed 
on the generator and the synchronizing equipment. As detailed beJmv, in our opinion 
Balkan never successfully achieved a recognized sustained FSNL milestone during the 
commissioning process, 

The sixth stage: If a BSG is available, this may now he used to start the Barge auxiliaries, 
energise the static frequency converter, start the Gas Turbine ("GT'._) and accelerate up to 
FSNL. Once sustained FSNL is achieved, the GT generator should be dynamically 
commissioned and tested, and when aH is proven, the BSG and GT generator are 
synchronized and the BSG is then shut down. [Fool note omitted] 

The seventh st.age: The GT generator may no\v be synchronized \Vith the 161 kV 
Transmission Line. At this point, Full Speed Full Load ("FSFL-'') commissioning 
commences. This invol-ves incrementally adding load to the GT generator until ir is 
operating at fulJ load. 

The eighth stage: Once full load operation is achieved on both GT genewtors, final 
performance testing is conducted to prove that the povver station is operating in accordance 
v-.:ith its design parameters and is ready for commercial operation. 

D. USE OF, AND lJN!TED STATES PROCEEDING AGAINST, SUBCONTRACTORS 

Background to the lJnited States proceedings 

141. The Claimant employed several subcontractors on lhe Barge, including ProEnergy Services 

LLC ("ProEnergy"), ABB Group ("ABB") and Ansaldo. 

142. Since many of the undisputed facts related to the commissioning work completed by the 

Claimant, as well as the Respondent's factual assertions with regmds to certain disputed facts, 170 

are established by documents procured fi·om the ProEnergy Litigation (infra), the Tribunal finds 

it instructive, in setting out the Statement of Facts, to give a brief summary of the ProEnergy 

Litigation. 

143. In September 2007, the Claimant subcontracted ProEnergy to assist it in commissioning the 

Power Station. Two legal proceedings were subsequently commenced between these parties: 

169 

170 

Expert Report of Parsons Brinckerhoff, at 6, fn. 5: "As discussed below, there are internationally 
recognized standards defining the parameters for FSNL See e.g., R-51 at Clause 6.3.1 1 for guidance as to 
turbine test requirements. Turbine manufacturers also have their own commissioning procedures." 

See e.g., Statement of Defense, paras. !4, 15, 23, 24, 38-55; Rejoinder, paras. 2-6, 56, 63. 
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first, on 18 February 2009, Pro Energy brought a suit against Balkan US in the US District Court 

for non-payment of its invoices, amounting 10 over USD 750JJOO.m On 8 January 2010. Balkan 

US instituted action against ProEnergy and its affiliates in the Texas State Court. These 

proceedings are col!ectivc1y referred to as the "l'ro.Energy Litigation"). 172 

144. The Respondent points out that the Claimant's Notice of Arbitration in the present arbitration 

alleges that j( "could have charged Tolling Fees already since July 2008'', based on its claim that 

it had achieved "First Fire" for the Turbines as of that date, hut notes that the Claimant does not 

include this assenjon in its Statement of Claim. 173 The Respondent further relies on the 

deposition of Mr. Elders on J March 2010 in the ProEnergy Litigatjon, in which he stated that, 

as of 28 October 2008, ProEnergy was in breach of its contract with BEL/Balkan US and, as a 

resuh of its negligence and incompetence, ProEnergy \vas not "even close" to commissioning 

the Barge or completing its commissioning work. 174 

145. Sometjme thereafter, Ghana commenced proceedings against ProEnergy in the US District 

Court to obtain documents regarding 1be work ProEnergy performed on the Power Statjon, as 

\vell a)) documents relating to litigation filed against it by Balkan US. 175 The Cialman1 

intervened in that proceeding to oppose Ghana's application for cliscovery, but the US District 

Court granted Ghana's application in Orders dated 7 February and 6 June 20!!. 176 Both 

BEL's/Balkan US's motion to intervene and application for reconsideration of the 7 Febmary 

20ll Order were rejected by the US District Coun. 177 

J7l 

!72 

173 

)74 

!75 

176 

l77 

Exhibit R-5: "Petition for Damages, Answer and Counterclaim, First Amended Answer to Ddi:ndant's 
Counterclaim, ProEnergy Services., ILC v, Balkan Energy Co., No. 2:09-cv-04026". 

Statement of Defense, para. 14, fn. 5; Exhibii R-4: "Plaintiff's First Amended Petition, Balkan Energv 
Co. v. ProEnergy Services.lnt'l, Inc., et al., No. 09-01944". 

Statement of Defense, para. 40, fn. 1 1, citing BEL's Notice of Arbitration,~ 63. Respondent jndicates that 
this allegation is in Balkan US's Statement of Claim in the ProEnergy Litigation, para. 63, but does not 
provide it as an exhibit to its Statement of Defense. 

Statement of Defense, para. 39; Rejoinder, para. 3; Exhibit R-7: "Deposition of Phillip David Elders, 
l'roEnergy Services, LLC v. Balkan Energy Co., No. 09-4026", at 179:25-!80:4, 183:7-16. 

Statement of Defense, para. 14. 

Statement of Defense, para. 14; Exhibit R-3: "Order, In re Govemment of Ghana, No. J I-9002 (\:V.D. 
Mo. Feb. 7, 201 1)", Exhibit R-2: "Order, Gow;rnment of Ghana v. Pro Energy Sen's., LLC, No.1 i-9002, 
201 i WL 2652755 (W.D. Mo. June 6, 201 ])". 

Exhibit R-6: "Balkan Energy Limited (Ghana)'s Motion to Intervene and for Reconsideration of February 
7, 2011 Order Granting the Govemment of Ghana's Application for Discovery Pursuant to 28 U.S.C § 
1782 and for Emergency Stay, In re Govemment of Ghana, No. 11-9002." The US District Court's 
dismissal decision of that motion is not provided by Respondent as an exhibit. 

PCA 1!7830 42 'I' .. 

·.·.,··_·, .• · .. 

/-"· 

I 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 60 of 264



I 

146. The Respondent contends that after it apprised the Tribunal of the ProEnergy Litigation, Balkan 

US ~ettled its action against ProEnergy, thereby terminating further discovery in those 

proceedings."' The Respondent asserts that both Balkan US and ProEnergy have since refused 

to disclose the terms of the settlement and have opposed the Respondent's application for their 

production. 17
Y 

E. COMMISSIONING WORK ON THE POWER STA T!ON COMPLETED BY THE CLAIIV!ANT lN 2008 

1. Preliminary Commissioning Steps: Turning Gear aml First Fire 

(a) Um:lispnted Facts 

147. According to the Claimant, it achieved the first milestone of Turning Gear on Turbine 1 on 22 

April 2008, and on Turbine 2 on 9 November 2008. "" 

(h) Disputed Facts 

i. The Claimant's Position 

148. The Claimant submits that, in June 2008, it achieved First Fire on Turbine 2 and, on S July 

2008. it reached First Fire on Turbine l. 181 

149. In its Reply, the Claimant contends that the Respondent, via Mr. Badger's witness statement, 

"confuses certifications that BE[Lj achieved a fire of hoth turbine generators to [FSNL], with 

the contention that BE[L] claimed to have completed final mechanical testing of both generators 

at [FSNL]". 182 

n. The Respondent's Position 

150. According to the Respondent, the Claimant was only able to attain First Fire of the Turbines at 

FSi\'L for a few seconds or minutes.'" It contends that the Claimant "did so by forcing control 

l?K 

179 

18! 

1<'2 

18J 

Statement of Defense, para. ] 5. 

Statement of Defense, para. 15. 

Agreed Chronology of Events, at 1. 

Statement of Claim, para. 258; see also Agreed Chronology of Events, at 2. 

Reply, para. l 0 l, see also para. l 04. 

Rejoinder, para. 70. 
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logic and disabling the trip and protection controls that wou.ld have caused the turbines to trip 

prior to their ever reaching full speed". 1114 

151. In its Post-Hearing Submission, the Respondent refers to Mr. Elders' witness testimony and the 

ProEnergy Commisioning Report of 5 July 2008 185 to argue that BEL "did not achieve First Fire 

until July 28". 181
' that "only one of the two Turbines was fired, that the Turbine caught fire 

durJng_ the test, and that it only did not experience serious damage because a "trained 

f . ~h· 1· I " 107 lfC11g tmg Jngace was present . 

2. Commissioning Steps Not Completed by the Claimant Allegedly Due to Inadequate 
Site Electricity 

(a) Undisputed Facts 

152. While it is clear that the Claimant faced a number of challenges in the commissioning process 

from late 2007 through 10 2009, the reasons for these challenges are dispmed by the Parties. In 

particular, the Parties disagree as to whether the provision of jnadequate site electricit.y by the 

Respondent made comrnissioning more difficult or more costly. 

153. On 3 September 2007, Mr. Elders agreed or certilied that "electricity has been supplied at the 

required Voltage and Frequency and is available for the express use of Balkan f .. ] in executing 

fits] obligations in the [PPA]". 188 

154. To compensate for the alleged Jack of site electricity that ensued, the Claimant purchased and 

rented various power generators sometime in 2007. On 17 November 2007, two such 

generators, each having power capacity of 200 kV A, broke down and were replaced by new 

ones of a different brand. 1s9 

155. On 14 December 2007, Mr. J.D. Robinson from Pro Energy wrote to Mr. Elders at BEL 

requesting "three separate generators to supply various systems to the barge". 190 In hJs reply, 

Jl\4 

IK5 

l S6 

l87 

188 

180 

19{) 

Rejoinder, pma. 70; see also Agreed Chronology of Events, at 2: "07/05/2008: Balkan claims to have 
reached milestone of First Fire- disputed by Government." 

C-38, Attachment 109. 

Respondent's Post-Hearing Submission. para. 29. 

Respondent's Post-Hearing Submission, para. 35. 

Exhibit R~38; Hearing on the Merits Transcript, Day 3 (Cross-examination of John Bryant), 173:2-8. 

Exhibit R-1 14; Hearing on the Merits Transcript, Day 3 (Cros:-,-examination of John Bryant), 173:23-
174:13. 

Exhibjt R-25: Hearing on the Merits Transcript, Day 3 (Cross-examination of John Bryant), 175:1-6. 
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Mr. Elders questioned Mr. Robinson's need for the additional generators, adding that "[tJhis is a 

total overkill. Your load for the barge is less than 500 amps." 191 

(b) Disputed I<' acts 

L The Claimant's Position 

156. The Claimant contends that it required a capacity of 2,000 kVa for site electricity. 102 It states 

that, as a resuh of the Respondent's failure to make this amount of electricity available to the 

Barge, it was obliged to purchase a 1,000 kVa transformer costing USD 30,000 in March 

2008.193 

157. Tbe Claimant points out that the Respondent does not dispute the Claimant's assertion that the 

33 kV line running from the local electricity distribution network to the Barge was not 

operational in April or May 2008. 194 But at the same time, the Claimant also states that it 

rejected ProEnergy's requests for additional generators in December 2007 precisely because 

"Elders had recently been advised and, in fact verified that the 33 kV line had been connected 

and was operalionaL"195 

11. The Respondent's Position 

158. The Respondent alleges that the Claimant's assertions as to the time when the 33 kV .line 

became operational arc "factually incorrect.'' ln this regard the Respondent points to the 

evidentiary record, which shows that Mr. Elders had verified and certified that the 33 k V line 

was both operational and sufficient on 3 September 2007. 196 Accordingly, the Respondent 

reiterates that, on December 2007 when the Claimant admits it rejected ProEnergy's request for 

additional generators because the 33 kV line linking the local electricity distribution network to 

the Barge "had already been in operation for three months and work at the Site by ProEnergy 

was well underway''J 97 By so doing, the Respondent states that the Claimant "trips over its own 

19! 

l92 

\()3 

194 

195 

196 

197 

Exhibit R-25. 

Statement of Claim, para. 15 L 

Statement of Claim, para. 154. See also Claimant's Post-Heating Submission, para. 54. 

Reply, para. 78. 

Reply, para. 81; Rejoinder, para. !II. 

Rejoinder, para. 1 1 3; Exhibit R-38: "Ministry of Energy, Supply of Electricity to the Site (Construction 
Power), Work Completion Form". 

Rejoinder, para. 113. 
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inconsistent positions" in its Reply by first alleging that the 33 kV line was not operational until 

May 2008, but then, in December 2007, asserting that it had indeed been connected and was 

operational. 19
f\ 

159. As will be discussed in greater detail below in addressing the Pm1ies' Arguments, the 

Respondent asserts that the position originally taken by the Claimant in its Statement of Claim 

"confusingly runs several concepts together''. 199 In particular, the Claimant's position: 

(i) confused the capacity of the 33 kV line with the capacity of the transformer on 
the Bm·ge, (ii) was contrary to the position it took wjth ProEnergy in denying 
ProEnergy's requests for additional generators, (iii) was legally inconsistent wjth 
[the Claimant's] claim in the ProEnergy Litigation that ProEnergy could and should 
have completed the Power Station by Mmch 2008, and (iv) at best. extended 
Balkan's time to complete the commlssionlng to October 2008.='00 

160. On 17 June 2008, Mr. Elders and his team met with the Minister of Energy and his team, to 

discuss the progress of the Project.201 During this meeting, Mr. Elders made clear to the Minister 

that while he had indeed certified that Ghana had provided site electricity to the Barge on 4 May 

2008, on 5 May 2008 the power vvent out five times. Similar pm.ver outages continued to occur 

thereafter, normally in the early hours of the morning. In particular, Mr. Elders complained that 

there was no way that the existing 200 kVa transfonner could meet the Barge's power needs, 

s]nce at least 1,000 amps of power was required at any one time -- an amount of power which 

the 200 kVa transformer could not support. Mr. Elders linther advised the Minister that Balkan 

was spending over USD 4,000 on extra generators to provide sufficient site electricity to 

continue their commjssioning efforts on the Barge. The video recording of this meeting shows 

that the Minister agreed to provide more reliable site electricity. 

!99 

200 

201 

Rejoinder, para. 110. 

Statement of Defense, para. 76. 

Rejoinder, para. 109: see also Statement of Defense, paras. 76-84. 

Exhibit C-38, Attachment 42, Video of 17 June 2008 Meeting. 
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3. Commissioning Steps Not Completed by the Claimant Allegedly Due to Inadequate 
or Insufficient Grid Connectivity 

(a) Did the Claimant Achieve Mechanical Testing of the Turbines at FSNL? 

1. Undisputed Facts 

161. Notwithstanding Ansaldo's initial rep011s certifying to the contrary (infi·a), it appears to be 

undisputed between the Parties that the Claimant was never able to achieve mechanical testing 

of the Turbines at FSNL202 

162. In ProEnergy's daily report dated 5 to 15 June to BEL, it described the status of the turbines as 

follows, in the relevant part: 

Mechankal Work Performed Today: 

l. Train 1 and 2 turbine, gearbox and generator exhaust fans, dampers and 
louvers require replacement because of severe corrosion f ... j, 

I 1. VIEATHER REPORT: As \Ve are in the rainy season, it tends to rain 
almost every day: not your nom1Jl rain; tropical down pours that clearly 
show you what roofs leak and which ones do not. \Ve have a major issue 
on the barge with every single roo[fj that \Ve have; we leak water into the 
gas turbine enclosures, both units r > .. ]. 2\t\ 

163. ln its next daily report to BEL for the petiod 16 June to 6 July 2008, ProEnergy described the 

condition of the Turbines as follows, in relevant part: 

202 

203 

05JUN08 

We managed to manually first fire Unit 1 on Saturday; ignition gas valves, ignitors and LF 
fuel injection control valves were manually manipulated. The unit responded fairly well 
with the exception of catching on t1re as we has [sicj a lot of liquid fuel in the turbine that 
we had rinsed with \Vater but collected in vm·ious places im;ide and outside the turbine: we 
did not experience any damage as we have a trained fire 'fighting brigade. The DCS logic is 
simply not complete and I do not have a clue as to how Ansaldo tired this unit as they have 
told me; as I have stated before, I will testify that these units have never fired simply 
because nothing works. 

[. l 

J 0. DCS: DCS Logic is a Farce; Ansaldo has repeatedly told me that this barge has first 
fired both gas turbines; I do not believe this and can prove it in a comi of law; 10% of the 
automated logic is functional and that is being very nice; most of the logic does not work, 
even when a11 conditions are satisfied. Site personal [sic] including Eric Wolters of Ansaldo 

Reply, para. IOO; Rejoinder, para, 70; see also Claimant's Post~Hearing Submission, para. 61. 

Exhibit C-36, Attachment 4 (also marked Exhibit R-88) "ProEnergy Daily Reports dated June 5-15, 
2008". 
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ancl Todd Dorsch of ProEnergy and JD. Robinson simply did not have the skill sets 
available to re-program thh entire barge ( ... ]. l<N 

!64. ln the meantime, on 7 July 2008, Ansaldo wrote as follows to BEL, copying the Barge's Site 

Director, Mr. J.D. Robinson: 

Following your request, we are pleased to submit our best offer fo.r the supplies and 
supervision activities that will be necessary to rehabilitate the Turbogenerator Unit of the 
Osagyefo Barge power station (N. 2 Gas Turbines V64.3A and N.2 Generators type 
WY18Z-066LLT) and update the related GTCMPS systems, in order to make the Units 
ready for proper and reliable operation. 

The re-habilitation activities witl be performed on the basis of previous inspections 
performC:'Al in January 2005 and following the activities cttnied out on Unit l finalised to 
start it at FuJJ Speed no Load?05 

The scope of tbe work 1.0 be done was stated to include: 

l.l Supply of material for Rehabilitation of Turbogenerator Units (N.2 Gas Turbines 
V64.3A and N. 2 Generators type WY l8Z-066LLT) as clefmed in the paragraph 3. J of 
our Technical Specification {Annex 1 to the Jetter]. 

1.2 Supervisors and Specialists for Rehabilitation of Turbogenerator Units and 
commissioning assistance during commissioning phase. 

1.3 Supply of the Updated Hardware and Software of the on-site exi1-1ting GTCMPS 
Systems, and retrofit of protection and control system. 

1.4 Supervisors for Upgrading of Hardware and Software of the on-site existing GTCMPS 
Systems, and retrofit of protection and control system. 206 

Delivery of the main supplies was foreseen in 24 months for Unit l and 30 months for Unit 2, 

considering the order date within July 2008:"17 Further, the offer was based on the execution 

of the rebahilitation activities within the periods of August 201 0-0ctober 2010 for Unit 1 and 

February 2011-April 2011 for Unit 2-"05 

165. The prices for rehabilitating Turbogenerator Unit l were stated as being {' 5,840,000, 

{' 3,808,000 for Turbogenerator Unit 2, f 1,552,000 for supervision, and f 2,402,000 for the 

updated hardware and software GTCMPS systems, as well as the retrofit of protection and 

204 

205 

207 

'2/)8 

209 

7 09 control system.-

Exhibit C-36, Attachment 4 (also marked Exhibit R-18) "ProEnergy Daily Reports dated June 16-July 6, 
2008". 

Exhibit C-38, Attachment 165 "Letter fi·om Ansaldo transmitting repm1 (3505-3520)", at I. 

Exhibit C-38, Attachment !65, at I. 

Exhibit C-38. Attachment 165, at 3. 

Exhibit C-38, Attachment 165, at 3. 

Exhibit C-38, Attachment 165, at 3-4. 

PCA 117830 48 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 66 of 264



I 
r 

r 

166. BEL wrote to the Ministry of Energy on 2 September 2008, asking it to confirm that it wanted 

to go ahead with operating the Barge on liquid fuel, even though the costs would be extremely 

high.210 In that regard, BEL confirmed "its readiness to start its first power generation starting 

on 1" November, 2008" and advised that it needed "to confirm [its] high grade fuel supply, 

storage and site delivery schedules to enable [it to] go commercial on [the] scheduled date." 211 

BEL further stated that, due to the unavailability of high grade diesel fuel for power production 

on the local market, it had been forced to test run the barge on lower volumes of jet fuel, which 

is even more expensive.212 BEL thereby advised the Ministry that they should "do everything 

possible to get natural gas to the barge as soon as possible."2u 

167. ln its daily report to BEL for the period 30 August to 5 September 2008, ProEnergy provided 

the following status updates with regard to the firing of Turbine I: 

2!0 

211 

2\2 

August 31. 2008 

d. Unit J i'ired and nm up to 4000rpm. The unit tripped on over speed protection. 
Grounding of .speed sensors to jsolated ground carried out. 

e. Unit J refired and run up to 3450 rpm. Unit shut down due to extreme temperature on 
outer ca;;ing, thermocouple feed back did not trip the unit On investigation of 
thermocouples it was found that the feed back had be-en by-passed in the DCS, this 
has now been COJTected. A fire occurred inside of the turbine but extinguished. No 
damage occurred. 

September 01, 2008 

b. Unit J fired and run up to 3800 rpm; the unit was shut dmvn due to high exhaust 
temperatures. 

c We continue to encounter speed sensor problems: further trouble shooting is on­
going. 

/ .. I 

September 02, 2008 

e. Unit 1 re-!1red at 16H03 and tJipped on over speed. Sensor 103, 103 and 106 failed. 

[ .. 1 
i. Ganz continue with installation of the new motors and coupllng terminations on the 
GJS. 

[ .. J 

September 04, 2008 

Exhibit C-38, Attachment 121 "Balkan Jetter to Ministry of Energy dated Sept. 2, 2008, re: Power 
Generation Consumption''. 

Exhibit C-38, Attachment 121, at I. 

Exhibit C-38, Attachment 121, at 2. 

Exhibit C-38, Attachment 121, at 2. 
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f. Fired Unit 1 at 14HI3_ Unit tripped on flame failure. Gas supply has been exhausted. 

l J 
September 05, 2008 

d. Unit fired, tripped on flame failure. There is a sequence ln the logic, if the speed 
sensors are faulty and the unit does not trip, then a flame failure is uctivated. Our 
efforts to by~pass the speed sensor trip would seem to have been in vain. 

Conclusion: 

The speed sensors are preventing furtJJer progress on Unit l [ ... ]. 214 

168. ln its daily report to BEL for the period 20-26 September 2008, ProEnergy reported the 

following with respect to Turbine 1: 

g. Stmt Unit 1, unit trip on ·'flarne failure". Jnvestignted fai1ure and found flame scanne-r 
lens coasted with soot. Cleaned and replaced lens. 

h. Restart Unit 1._ at 1800RPM the SFC tripped '·max amps on bridge rectifier". Reset 
trip. 

1. Restart Unit 1 again and same trip on SFC occulTed. Attempt to contact Ansaldo SFC 
engineer. No response, 

[ j 

September 24, 2008 

e. Aitempt to fire Unit l, continuous trips related to fuel valve. The new HSS cards (Not 
AnsaJdo Issue) were in.stalled after '-Viring modWcations were carried out. V\le reverted 
back to the old cards and wiring configurations and will cany out testing on the fuel 
valves. It would seem that the new HSS cards need to be programmed by Ansa1do. 

f. During continuity checks between the GIS and synchronization panels \VC have found 
that GIS 1 wiring goes to Sync panel 2 and GIS 2 wiring goes to Sync panel L Sync 
panel I is connected to the DCS.Jn essence we have no DCS to GlS l fOr Unit I. This is 
an original wiring configuration from Ansaldo. We arc culTently looking at the best 
course of action to go forward. 

Conclusion: 

The new HSS cards have been received on site; however we have not been able to check 
their functionality as we have encountered various other problems on the unit f.l Turbine]. 
The fuel oH shuts off valves started responding intermittently, some of the solenoids had 
failed; we had sufficient spares on site to correct the problem. The SFC has started 
tripping on various causes: we have investigated the BSDG as that seemed to be the 
source of the problem. We are unable to access the SFC program to enabJe further trouble 
shooting. Balkan Energy should consider the return of AnsaJdo controls engineer and 
Ansa] so [sic] SFC engineer f ... j. 

169. In its daily report to BEL for the period 27 September to 3 October 2008, ProEnergy remarked 

on the progress of commissioning Turbine 1 as follows: 

September 28, 2008 

2!4 Exhibit C-36, Attachment 4 "ProEnergy Daily Reports dated Aug. 30-SepL 5, 2008" . 
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c. The hydraulic block and regulating valves have been stripped from Unit 2 and installed 
on Unit 1. All systems were normalized and the unit engaged on tmning gear. Unit 1 
turning gear is now back to normal and running at 1 45RPM. (2 complete sets of hydraulic 
blocks, regulating valves and gauges to be ordered. plus a spare set of regulating valves). 

d. Started Unit l, unit tripped on SPC/BSDG related problem, it is also thought that we 
could be starving the unit of air as we have installed the primary air filters. Again we had 
a fire inside of the turbine which self-extinguished. 

r. 1 

October OJ. 2008 

c. Start unit I, load BSDG !o enable trip for the purpose of diagnosing the hwlt on the 
BSDG. The unit tripped at !690RPM and 205 deg C. Trip was SFC/BSDG related. Yet 
another fire inside of the turbine 900deg C. Fire self-extinguished. 

I ... ] 

October 02. 2008 

e. Open combustion chamber and carry out a nozzle inspection, The nozzles appear to 
be in a good state. However the 1 ot stage turbine bJades have sustained damage and 
would need to be changed out. This unit can no longer be fired under cunent 
condition, the damage sustained by the unit can only deteriorate further, 

170. On 9 July 2009, Ansaldo certified in the following terms that both Turbines had reached FSNL: 

This letter is to certify that the two Gas Turbines (V64.3A) located on the Osagyefo Power 
Barge have successfully completed the milestone of Full Speed No Load (FSNL). This 
accomplishmenl was reached without electrical grid connectivity. 

The two turbines have reached this milestone under the supervision and witnessing of 
Ansaldo EnergiJ, the Equipment Manufacturer of these units. 

Properly designed electrical grid connectivity is mandatory to finalize any further 
commissioning milestones. 2

J
5 

171. On 2 October 2009, Mr. Savio from Ansaldo submitted a Memorandum of Understanding to 

Ghana's Ministry of Energy,216 which commented on the state of the Turbines as follows, in 

relevant part: 

215 

Certification: Both parties certify that the two V64.3A Ansaldo Turbines have 
accomplished the milestone of Full Speed No Load. This accomplishment was certified in 
writing by Ansaldo Energia S.p.A to Balkan Energy (Ghana) Limited on July 9, 2009. This 
milestone was made possible only by the direct supervision and work performance of 
Ansaldo Energia S.p.A. The final commissioning can only be completed Yvhen electrical 
grid connectivity and energlzation is provided. 

Ansaldo Encrgia SpA Scope: 

3. Make modifications and repairs of turbines (V64.3A) as necessary to operate with natural 
gas. 

Exhibit C-38, Attachment 157 "Ansaldo letter: Full Speed No Load", dated 9 July 2009. 

Day 2 Merits Hearing Transcript, at 1243:23-124:2: ''Now here is a letter written in October to the 
Ministry of Energy directly, because apparently the Ministry of Energy, unbeknownst to us. bad gone to 
Ansaldo and asked them to do a technical and financial audit of Balkan.'' 
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4. Complete final commissioning with fuJI speed full load for natural gas operation. 217 

172. On 30 July 2010, Ansaldo wrote to the Ministry of Energy, putting its certification of the 

Turbines at FSNL in context. The relevant part of the letter reads as follows: 

3. We take the occasion to remark that 2 years ago BELL] ordered AEN to perfonn 
whatever activity needed until FSNL was reached on both GT units and nothing else, 
highlighting that fact that. from a technical point of view, the FSNL condition is only but a 
first step in the much longer process of other necessary activities to be undertaken !ike the 
actual refurbishment up to real operational readiness of the Osagyefo Barge Power Plant. 
Among others, but not limited to: Control systems TCS and AVR elements replacement, 
cabinets and cabling completion and testing; generators complete inspection and tests 
without and with load: GT's TM'R needed implementation; full auxiliaries functional 
checks and complete final units recommissioning among the unavoidable mf~jor steps yet 
to be performed, before FuH Speed Full Load conditions can be reached. 

\Ve are very S01TY ahout the misleading verbal information given by Ans.aldo Energia Sales 
Engineer during the meetings held last year and this year in Your premises. We confirm all 
needed internal sctJons have been h1ken at Jlis regards. informing that all future desirable 
relationships will be kept by another qualified AEN snle.s engineer. 

The .same \:<.lrong information received from the Ansaldo Sales Englneer lead also our 
Country Represenwtive Mr. Henri JM \Vientjes to equivocal conclusion,<;, unfortunately 
slov •. 'ing all progress on the matter of the barge recovery. 218 

ii. Disputed Facts 

Tile Claimant's Position 

173. ln its Statement of Claim, the Claimant initially alleged that it attained FSNL on both turbines 

on 30 June 2009.m The Claimant explained that "fhjaving realized that no grid energization 

was to be expected anytime soon. Elders decided to try and see how far BEL would get in 

reaching their next milestone [FSNLJ with mimicking [sic] grid connectivity"; with "the added 

challenge of having to mimick [sic] back feed with site electricity ."220 

174. However, in its Reply, the Claimant concedes that it did not in fact achieve mechanical testing 

of the turbines at FSNL.22
' The Claimant maintains that in order to conduct "final mechanical 

testing" at FSNL, it needed "full grid connectivity."222 

217 

'218 

2)9 

220 

221 

222 

Exhibit C-38, Attachment 159 "Memorandum of Understanding dated Oct. 2, 2009", at 1. 

Exhibit C-38, Attachment 160 "Ansaldo letter dated July 30, 2010, re: Ansaldo letter of 7/9/09 with 
Proposal (3469-3470)", at l-2. 

Statement of Claim, paras. 224, 258. 

Statement of Claim, para. 258. 

Reply, para. 100. 

Reply, para. 100. See also Claimant's Post-Hearing Submission, para. 61. 
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175. The Claimant also argues that Ansaldo had recommended against the use of the "Black Start 

Generator" for commissioning, and that the Claimant was entitled to rely on the 

manufacturer's advice. 2" In its letter to BEL dated J 3 January 2009, Ansaldo advised as 

follows, in the relevant part: 

Commissioning activities using tht~ :mad\ Start Generator - The Black Stan Generator is 
not utilized to perform uctivities of long duration like commissioning. There are significant 
difficulties and risks associated with attempting to commission the power plan with the 
black starl generator. Therefore, it is prefemble that Grid Connectivity be utilized for the 
entire commissioning process. 224 

The Respondent's Position 

176. The Respondent counters that grid connectivity only becomes ''an essentiaJ and necessary 

condition of the commissioning process ... when a Transmission Line is required to provide 

sufficient Load on the turbines so that they can be tested through FSFL" 225 Alternatively, the 

Respondent submits that the Claimant could have used the Black Start Generator on the Barge 

to achieve mechanical testing of the turbines at FSNL- a procedure which ProEnergy described 

in a memorandum to the Claimant. 226 The Respondent finds further support in the expert 

testimony of Mr. Fainhurst, who testified that he had personally performed FSNL tests on 

turbines without grid connectivity using a Black Start Generator. 227 

177. The Respondent asserts that the Turbines "were in a complete state of disrepair in August 2008 

when the Essiama Transmission Lines were energized."223 The Respondent refers to several 

exchanges between the Claimant and ProEnergy, obtained in the discovery of documents from 

the ProEnergy proceedings, which show that there were problems with the DCS logic, including 

fuel injection, piping and wiring which prevented the Turbines from achieving FSNL. 204 ln 

particular, the Respondent emphasizes that, by the Claimant's own admission, ProEnergy 

223 

224 

225 

22fi 

227 

228 

229 

Exhibit C-38, Attachment 153; see also Hearing on the Merits Transcript, Day 5 (Cross examination of 
Mr. Osafo), 44:7-20. 

Exhibit C-38, Attachment 153, at 1. 

Rejoinder, pam. 69. 

Rejoinder, para. 71: Expert Report of Parsons Brinckerhoff, paras. 5. l 6, 5.18; Exhibit C-36, Attachment 
J 3: "Letter to Phil Elders from J.D. Robinson [of ProEnergy]", excerpted in Rejoinder, para. 72. 

Respondent's Post~Hearing Submission, para. 134. 

Rejoinder, para. 74; Respondent's Post-Hearing Submission, para. 130 

Rejoinder, para. 74. 
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irreparably damaged the rotor blades of Turbine 2 in October 2008 when it unsuccessfully 

sought "over a hundred times'~ to start the generator. 230 

(b) The Condition of the Essiama and E!ubo Transmission Lines Prior to Being 
Energised on 8 August and I3 November 2008, Respectively 

178. As it appears from the Parties· explanation at the Heating, there are three connection points on 

the Barge to the 161 kVa GIS: a first bay that connects to the Essiama substation, a second bay 

that connects to the Elubo substation and a third hay that '\vas for future work)'. Each bay could 

be r;perated in isolation or in combination with each other, depending on the route through 

which power should be evacuated.231 

179. Currently. the Elubo substation is not able to receive back-feed from the Barge. lt needs to be 

energised through the Essiama ilne, which extends to Tower 3. The Claimant's position js that 

the Essiama substation could not take the full load from the Barge, and that Ghana had to 

energise the Elubo Transmission Line as \vel.1. 232 The Respondent contends that the Essiama line 

alone suffices to power the Barge. 

1. Undisputed Facts 

180. It is undisputed between the Parlies that BEL complained to Ghana about "regular and dense 

tree overgrowth of the [Transmission] lines all along the route", noting that such overgrowth 

"would cause short circuiting to appear as soon as the transmission line would be charged with 

electricity." 233 According to the Claimant, Mr. Elders "made a helicopter flight (on 

25 November 2007) from the Power Station to the regional stations at Elubo in the [e]asl and 

Essiama in the west" and took photos of the alleged tree overgrowth along the route of the 

Transmission Lines. 234 

230 

231 

232 

233 

234 

Rejoinder, para. 74, referring to R-8, at46: 19-47:4, R-4, para. 5. 17(I), and R-9. 

Hearing on the Merits Transcript, Day 2, 65:1-6; 65:16-19. 

See e.g. Hearing on the Merits Transcript, Day 2, 70: 13-16. 

Statement of Claim, para. 162. 

Statement of Claim, para. 162. 
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181" On 27 November 2007, Mr. Elders wrote to the then Minister of Energy, Me Add a, reporting 

the Claimant's concerns about the "jungle overgrowth on the transm·iss_ion lines and the work 

" d h " l " ,n; reqmre on t e two regwna stations. _, 

182. Having received no response from the Respondent, Mr. Elders again wrote to the Ministry of 

Energy on 17 December 2007, suggesting that the Respondent "focus on one of the two regional 

stations, the one at Elubo, first , " [because] it seemed designed for the full capacity of the 

P S " d ld h "[ " ""6 ower, tatJOn an cou t us, r necessary, operate on Jts own. · 

183, On 4 April 2008, a site visit of the Barge was conducted by the Respondent, at which time the 

Claimant asserts Mr. Elders "brought up the other matter that was slowing down the reliable and 

adequate national grid connectiV"Hy: tree growth on the transmission lines."137 

l 84, On 28 July 2008, the Respondent advised the Claimant in writing that it would soon energise 

the Essiama Transmission Line and that it was prepared to connect the Power Station to the 

National Grid using this line. 238 

185, On 29 July 2008, the Claimant responded to this notification with a series of concerns that it 

cJajmed would prevent the Essiama Transmission Line from being energised.239 

186. On 12 August 2008, the Respondent wrote back to the Claimant, indicating that its concerns had 

been addressed and that it saw no obstacle to energiz.ing Lhe Essiama Transmission Line?40 

l 87, On 8 August 2008, the Respondent energised the Essiama Transmission Line to Tower 3 (the 

tower just outside the Project Site) and informed the Claimant that it was ready to connect the 

Barge to the National Grid, 241 The Essiama Transmission Line has a capacity of 365 MV A, 

which is the maximum output of the Power Station, pursuant to the requirements specifled in 

235 

2J7 

24(1 

241 

Statement of Claim, para, 162, referring to Exhibit C-38, Attachment 115: "BE[LJ Letter to MOE" 

Statement of Claim, para, 162, referring to Exhibit C-38, Attachment 116: "BE[L] re: lack of grid 
connectivity." 

Statement of Claim. para. 172, 

Statement of Defense, para. 91. 

Statement of Defense, para. 92, referring to Exhibit R-26: "Letter from Phillip Elders to the Minister of 
Energy, Re: Grid Connection Process, Visual Inspection of VRA Audit Results." 

Statement of Defense, para. 93, refening to Exhibit R-27: "E-mail chain between Joseph Wiafe, Isaac 
Nyantakyi, and Phillip Elders, Re: Fw: line clearance and ground details (typical)." 

Statement of Defense, para. 93, referring to Exhibit R-27: "E-mail chain between Joseph Wiafe, Isaac 
Nyantakyi, and Phillip Elders, Re: Fw: line clearance and ground details (typical)." 
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the Fourth Schedule to the PPA. 142 Mr. Elder's testimony at the Hearing was that Ghana 

energised the Essiama Transmission Line by simply putting "a jumper on it to the other side of 

the transmission lo\ver and backfecl the Elubo substation."243 

188. The Claimant states that the VRA cleared the tree overgrowth from the Transmission Lines in 

October 2008 244 

189. On .13 November 2008, the Respondent energised the Elubo Transmission Line to Tower 3. 245 

11. Disputed Facts 

The Claimant's Position 

190. ln its Reply. the Claimant appears to maintain its position that the Essiarna and Elubo 

Transmission Lines were not fully commissioned and rehabiJjtated, but does not expressly 

refute the facts described above. 2'
16 However, in its Post-Hearing Submission. the Claimant 

refers to i\1r. Osafo's testimony, \vhich affirmed that. at the dates referred 10, the Elubo line was 

energised bm was not ready. 247 Mr. Osafo's testimony made reference lo the logs produced at 

the time, which suggest that the attempted energization resulted in a general fault in the line. 2
.t

8 

!9!. Also, there is a suggestion in the Claimant's pleadings that it had somehow documented that, 

even after the Essiama Transmission Line was energised in August 2008, it was unreliable and 

frequently could not carry the requisite energy to power the Barge, notwithslanding its 

purported capacity of 365 MY A. However, the Tribunal is unable to find any B<erge status 

reports or other express documentation to that effect. In ils Post-Hearing Submission, 249 the 

Claimant makes reference to the pictures and report of inspection of the Essiama substation 

conducted by Mr. Robinson, which suggest that the Essiama substation required equipment 

modifications and reca!ibrat.lon to interconnect with the Barge.250 The Claimant adds that, in 

142 

243 

244 

245 

246 

247 

248 

249 

250 

Statement of Defense, para. 95. 

Statement of Defense, para. 96. 

Statement of Claim, para. 190. 

Hearing on the Merits, Day 2, 70:20~22; see also id., 69:18-20. 

Reply, para. 22. 

Claimant's Post~Hearing Submission, para. 75; Hearing on the Merits Transcript, Day 5, 10:25 to 12:11. 

See Appendix A-18 to the Claimant's Post-Hearing Submission. 

See Claimant's Post-Hearing Submission, para. 76. 

Claimant's Post-Hearing Submission, para. 76. 
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order to connect to the substation on the Barge, both the Essiama and the Elubo substations 

would have had to coordinate relay protection,2...~t \Vhich il argues was never completed.252 

J 92. The Claimant further argues that "it ls clear when viewed in the context of the timeiine and the 

meetings and agreements between the parties, that Mr. Wiafe [the Chief Execmive Officer of 

GR IDCo] instructed Isaac N yanlakyi [Technical Manager at the VRA] to energise the lines 

despite the recognized deficiencies in the transmission Hnes and transm.ission towers in order to 

claim that the Government had complied with its obligations under paragraph 3.3 of the 

PPA."25
" The Claimant also contends that "[w]orks on the power plant, transmission line and 

substations to evacuate power from the power plant are still in progress'' today.254 

The Respondent's Position 

193. ln reply to the Claimant's contentions, the Respondent points out that the Essiama and Elubo 

Transmission Lines were energised on 8 August and 13 November 2008, respectively. 255 

However, BEL "could not have connected the Power Station to either the Essiama or Elubo 

Transmission Lines when they were energised because BEL had yet to complete the 161 k V 

electrical system on the Barge.'' 

4. The RTU I MicroS CAD A 256 

194. The Parties' diverging factual assenions and associated arguments raise the following factual 

questions for the Tribunal's determination: (a) who had the responsibility to commission the 

RTU I MicroSCADA ?; and (b) is the RTU I MicroSCADA necessary for the Claimant to 

251 

252 

253 

254 

255 

256 

connect to the National Grid and complete the commissioning process? 

Hearing on the Merits Transcript, Day 5, 130:6 to 13];]0, 

Hearing on the Merits Transcript, Day 6, 4: 13-15: 25:1-29:5. 

Reply, para. 29. 

Reply, para. 27. 

Rejoinder, para. 78. 

Discussed in Statement of Claim, paras. 115, 192-194,201,204, 216; Reply, paras. 30-77; Statement of 
Defense, paras. I 00-112; Rejoinder, paras. 80-l 08. 
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(a) Who Had !lie Responsibility to Commission the RTU I MicroSCADA? 

i. Undisputed Facts Related to Whether the Claimant Assumed Responsibility 
to Commission the l<TU 

195. According to an internal e-mail dated 28 April 2008, 257 Mr. Elders stated that "[t]he challenge 

is to find an organization that can help us gel the [RTU I MicroSCADA] system upgraded 

without utilizing Ansaldo and ABB . . Unfortunately, Ansaldo and ABB are so busy that they 

don't have [BELJ as a priority."'" In this search ProEnergy. as the Claimant's contractor, 

sought proposals from various third parties 10 comn1ission the RTU on the Barge.:259 

J 96. On 29 May 2008, the Claimant. through ProEnergy. obtained a proposal from ABB to upgrade 

the existing RTU on the Barge.260 

197. On 13 June 2008, Mr. Scott Kinney, owner of ProEnergy, solicited from Mr. J.D. Robinson, the 

manager at Taurus Power & Controls Inc. (''Taurus'') at that time, a proposal to commission the 

RTU. 261 lt appears that Taurus was contacted by ProEnergy without coordination with BEL. 

198. At the meeting held on 17 June 2008, discussions between the Parties resulted in an agreement 

between them on a grid connection process for the Barge (the "Grid Connection Process 

Agreeinent''_), :?.
62 whereby the Respondent was to use its contacts with ABB to request a 

proposal from ABB, on the understanding that BEL would pay for the costs of commissioning 

charged by ABB. 

199. On 2 July 2008, Taurus e·mailed to Pro Energy its evaluation of the RTU on the Barge, together 

v..,.ith its commissioning options.26
·
1 

157 

258 

259 

260 

26! 

262 

263 

Procured by the Respondent in the ProEnergy Lirigation. 

Statement of Defense, para. 103; Exhibit R-30: "Email from Phillip Elders to Curly Baca, Re: DCS for 
Power Barge in Africa", dated 27 April 2008. 

See e.g., Rejoinder, para. 88; Reply, para. 18. 

Reply, para. 33; Statement of Defense, pam. 103; Exhibit R-29: "ABB, SIS Barge - Effasu l 61 kV 
(Ghana), Retrofit plan fOr Protection and Control System, Technjcal Description'·, dated 29 May 2008. 

Reply. para. 39; see Exhibit R-.ll: "Email from Scott Kinney to J.D. Robinson", dated 18 June 2008. 

Reply, para. 35; Exhibit C-54: Supplemental Witness Statement of Robert MacDonald, para. 24; 
Statement of Defense, pant 90; Exhibit R-52: "Osagyefo Power Barge Grid Connection Process 
Agreement", dated 17 June 2008. 

Rejoinder. para. 91; Exhibit R-83: "Email from Scott Kinney to J.D. Robinson and others, Re: 16JKV 
GIS Switchgear Status", dated 2 July 2008. 
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200. On 7 July 2008, Taurus advised Pro Energy and the Claimant that the Barge had "an existing old 

RTU200 system Jfom ABB that is obsolete and all the software has been lost", Taurus promised 

that it would submit a quote to replace the RTU. 21
" 

201. On ll July 2008, Taurus presented its proposal (and quote) to replace the existing RTU I 

MicroSCADA on the Barge with an entirely new system265 

202. On 11 August 2008. Taurus wrote to ProEnergy regarding its price for the installation and start 

up of the RTU I MicroSCADA266 

203. During this time, the Claimant also requested GRIDCo to assist it in obtaining a proposal and 

quote from ABB for the RTU I MicroSCADA267 GRIDCo agreed to sol.icit said proposal,268 

which lt subsequently forwarded to the Claimam. 209 

204. On 7 September 2008, ProEnergy wrote to Taurus to inquire when it would be installing the 

RTU I MicroSCADA.270 

205. On 30 September 2008, Taurus wrote to ProEnergy: 

l am quite happy working for ProEnergy. I don't know how much more fBEL] will use me 
but I would !ike to get this SON~OF~A-BITCH running. 271 

206. On 9 October 2008. Mr. Robert MacDonald (employed at BEL since September 2008),"1 wrote 

to Mr. Elders. advising him that the responsibility for commissioning the RTU I MicroS CAD A 

264-

265 

266 

267 

268 

269 

270 

271 

272 

Statement of Defense. para. 105: Exhibit R-32: "Email from Scott Kinney to J.D. Robinson, Re: 
OsagyeJj) Power Barge system", dated 7 July 2008. 

Statement of Defense, para. 106; Rejoinder, para. 92; Exhibit R-33: "Letter from Scott Kinney to lD. 
Robinson, 'Re: Barge Power 161 kV remote control and data acquisition system (SCADA)", dated 11 July 
2008. 

Rejoinder, para. 93; Exhibit R-102: "Email from Scott Kinney to J.D. Robinson, Re;'', dated 11 August 
2008. 

Statement of Defense, para. 1 09; Witness Statement of Joseph Wiafe, paras. J 0, 16. 

Statement of Defense, para. 110: Respondent asserts GRIDCo' s agreement to obtain a proposal and quote 
from ABB is reflected in Phillip Elders' "plan of action" (Exhibit C-38, Attachment 102: 
"GR!DCo/BE[L] Letter Agreement re: RTU", dated 24 October 2008). 

Statement of Defense, para. 110; Exhibit C~38: Witness Statement of Phillip Elders, para. 230; Statement 
of Claim, para. 247. 

Rejoinder, para, 94; Exhibit .R-84: "Email from Scott Kinney to J.D. Robinson, Re:''. dated 7 September 
2008. 

Rejoinder, para. 96; Exhibit R-85: "Email from Vincent Jones to Scott Kinney and Jeff Canon, Re:", 
dated 30 September 2008. 

Exhibit C-39: Witness Statement of Robert MacDonald, para. 1; Rejoinder, para. 95: Respondent states 
that Robert MacDonald an·ived in Ghana sometime in September. 
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on the Barge fell to the Government, not BEL. 273 Thereafter, the Claimmlt insisted that the 

Respondent should commission and pay for the installation of the RTU I MicroSCADA on the 
/74 Barge.-

11. Disputed Facts on Whether the Claimant Assumed Responsibility for 
Commissioning the RTU 

The Claimant's Position 

207. In its Reply. the Claimant explains that it only solicited proposals from various third parties to 

commission the RTU so as to "apprise [itself] of the breadth and scope of the necessary 

commissioning work" so that the work could be "coordinate[d]", or "dovetaile[d]", with the 
,,, 

Respondent.-'· 

208. The Claimant states that the Respondent's assertion that BEL avoided employing Ansaldo or 

ABB to install and commission the RTU is "incorrect" and that, "[i]ndeed ABB and/or its 

vendors or subcontractors provided numerous \Vorks and commissioning of their components on 

the [B]arge both before and after May 2008."276 

209. According to the Claimant, the Grid Connection Process Agreement (signed by the Parties on 

17 I une 2008) was the "first exchange" between the Parties with respect to the installation and 

commissioning of the RTU I MicroSCADA and "clearly" provides that the Respondent's 

contractors, Forclum and Norlec, and not BEL, were responsible for installing and 

commissioning a new MicroSCADA system. 277 The Claimant further contends that the Grid 

Connection Process Agreemelll states that Norlec will carry out all "work with respect to the 

power line carrier including but not limited to: 1) line traps; 2) CVTs; and 3) the 'new ABB 

SCADA system', Again, on the [B]arge this unit was the RTU I MicroSCADA functions". 278 

273 

274 

275 

276 

277 

278 

Reply, para. 54; Rejoinder, para. 97: Exhibit C-54, Attachment 54: "October 9, 2008 Robert MacDonald 
email to Elders"; Exhibit C.-54: Supplemental \-Vitness Statement of Robert MacDonald, para. 43. 

Rejoinder, para. 97; see e.g. Statement of Claim, para. 193: ''regardless of the clear terms of the PPA and 
the ... Grid Connection [Agreement], Elders sti11 had to keep emphasizing [the Government of Ghana]'s 
responsibilities regarding the control and protection systems that had to be installed in order for the grid 
connection to comply with the safety requirements and the PPA."; see also para. 194: "Elders proposed 
that BE[Lj would volunteer in paying for the commissioning of the RTU at the [S]ubstation on the Barge 
if [the Government of Ghana·) would take care of the rest of the RTU system." 

Reply, para. 18. 

Reply, para. 33. refening to Statement of Defense, para. l03. 

Reply, para. 38; Exhibit C-54: Supplemental Witness Statement of Robert MacDonald, para. 27. 

Reply, para. 35. 
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210. The Claimant submits that the law of Ghana places the obligation to commission the RTU on 

the Government, through GridCo, as a NITS operator. Even if the Grid Code was not finally 

promulgated until October 2009, that is. two years after the conclusion of the PPA, the Claimant 

contends that the existing law and prudent induslry practice existing in Ghana at the time of the 

conclusion of the contract show that the Respondent was responsible for the RTU. m The 

Claimant argues that the 2007 version of the Grid Code was the final version that was circulated 

and applied. hecause unlike the April version it was not entitled "drafl" and also because 

regulation 3 of Ll 1937, passed on S June 2008, was drafted on the basis of the said Grid 

Code.21:w 

The Re.\pondent 's Position 

211. The Hespondent asserts that the Claimant always recognized that installing and commissioning 

the RTU on the Barge was its responsibi1ity. 281 From December 2007- when it assumed control 

of the Barge- to April 2008, the Claimant unsuccessfully sought to find a sub-contractor other 

than ABB or Ansaldo to install and commission the RTU 2
" For instance, in December 2007, 

the Claimant sought and obtained a site survey report from ABB regarding the status and 

condition of various ABB systems on the Barge, including the miginal RTU that ABB had 

installed on the Barge when it was first delivered to Ghana. 283 The Respondent rejects the 

Claimant's assertion that it was merely apprising itself of the necessary commissioning work to 

be done on the RTU so that it could divide the work between itself and the Respondent. The 

Respondent asserts that the Claimant "never forwarded any of the proposals to the Government. 

Instead, what the evidence shows that after ProEnergy solicited these proposals, it sought to 

commence the installation of the RTU through Taurus.'' 284 

212. The Respondent further challenges the Claimant's reliance on Ghana's National Electricity 

Code, which the Respondent notes was not adopted until October 2009- well after the events at 

279 

280 

282 

283 

284 

Claimant's Post-Hearing Submission, paras. 79-80. 

Claimant's Post-Hearing Submission, paras. 81-82. 

Statement of Defense, para. 102. 

Statement of Defense, para. 103; Exhibit R-30: "Email from Phillip Elders to Curly Baca, Re; DCS for 
Power Barge in Africa", dated 27 April 2008. 

Statement of Defense, para_ I 03; Exhibit R-28: "ABB, Smvey lntervent System Offshore GTPP in 
Ghana"; Statement of Claim, para. 49: the Barge was first brought to Ghana from ltaly on 13 October 
2002, where it remained on Ghana's naval base in Sekondi until it was dragged to Effasu on 7 March 
2005. 

Rejoinder, para. 88. 
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issue in this arbination 2
'
15 The Respondent further submits that, at the time the Code was 

adopted, it "made clear that it was not intended to alter pre-existing contractual obligations, and 

did not prevent the Government from imposjng a requirement upon a Grid Participant, Asset 

Owner or Wholesale Supplier, such as Balkan, to install and commission an RTU at a power 

plant as a condition to becoming a Grid Participant, Asset Owner or Wholesale Supplier."286 

UL Undisputed Facts Regarding Commissioning of the RTU after 24 October 
2008 

213. On 24 October 2008. the Parties entered into an agreement whereby the Claimant would 

commissjon and pay for the RTU. 287 

214. On 8 November 2008, the Claimant drafted and sent bid guidelines to ABE for the RTU 

commissioning.2118 Therein, the Claimant only listed BEL personnel as "authorized to participate 

in communication betYvecn it and ABB regm·ding the RTLJ commission.289 After some apparent 

delay on the part of ABB, 290 the Clairmmt directed ABE on 10 February 2009 to redraft its 

proposal to commission lhe RTU I I'v1icroSCADA to meet certain specifications?91 The resulting 

proposal from ABE in response to the Claimant's bid guidelines identifies BEL as the 

285 

286 

2:';8 

289 

290 

Statement of Defense, para. Ill, fn. 24; Exhibit R-72: "Excerpts from the Republic of Ghana's National 
Electricity Grid Code." 

Statement of Defense, para. Ill, fn. 24; Exhibit R-72 (also C-46): "Excerpts from the Republic of 
Ghana's National Electricity Grid Code''. at para. 4.18; Witness Statement of Vivienne Gadz.ekpo, para. 
28; Respondent's "Post-_Hearing Submission, paras I 40-143. 

Rejoinder, para. 98; Reply, para. 59; Exhibit C-54: Supplemental Witness Statement of Robert 
MacDonald, para. 48: "MacDonald \Vd.S <:~dvised by Mr. Elders that he would meet with Joseph Wiafe at 
GRIDCo to obtain an agreement with respect to RTU commissioning" (see Exhibit C-54, Attachments 
61-63), 

Rejoinder, para. 98; Reply, para. 59; Exhibit C-54: Supplemental Witness Statement of Robert 
MacDonald, para. 49. 

Rejoinder, para. 98; Exhibit C-54, Attachment 64: "November 8, 2008 Bid Guidelines with attachments." 

Rejoinder, para. 98: "lronicaJly, the record shows that Balkan then experienced the same frustration and 
delay that caused ProEnergy to switch the commissioning of the RTU from AB.B to Taurus the previous 
June. (See C-54, Attachment 72[: February 10, 2009 Robert MacDonald email to Moeller]"; Reply, 
para. 62: "After his review, MacDonald immediately reached out directly to Mr. MoeJJer of ABB by 
email dated 10 February 2009 in which he pointed out that the BE[L] bid guidelines issued to [ABB] 
were not complied with"; see also Reply, para. 63. 

Statement of Defense, para. 11 0; Exhibit R-36: "Email from Robert MacDonald to Christian Moeller, Re; 
Technical Review of Osagyefo Barge RTU/SCADA", dated 10 February 2009. 
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"Customer", 292 and bears the same tender number as ABB's proposal of May 2008 to the 

Claimant. 293 

215, In April 2009, ABB sent the Claimant a revised proposal with the delivery schedule for the 

RTU at 15 weeks from the time of order, plus a further 30 days for installation and 

commissioning. 29
-1 

rv, Disputed Facts Regarding Commissioning of the RTU after 24 October 2008 

The Claimant's Position 

2!6, The Claimant contends that, by October 2008, it became concerned that the Respondent "was 

auempting to 'offload' its obligations and responsibilities wjth respect to commissioning of the 

SCADA system and the RTU Micro/SCADA'' based upon the correspondence between the 

VRA ABB, Forclum and Norlec (the Respondent's contractors), 291 The Claimant states that 

''BE[L] volunteered to help with the costs of commissioning and to assist in defining an 

appropriate bid proposal in concei1 with their efforts to obtain the \VOrk through their 

contractors ForcJum, Norlec and ABB."296 However_ the CJaimanl mai11tains that it never agreed 

that commissioning the RTU was within its scope of work. 297 Moreover, it contends that "all of 

the preljminary correspondence and communications with respect to the proposals were 

generated vis-?1-vls communications between Isaac [Nyantakyi of the VRAJ and representatives 

of Norlec[,] Forclum and ABB[,] and not BE[LJ,"298 Specifically, the Claimant makes reference 

to a letter sent by Mr, Nyantaki to Ansaldo to enquire whether Ghana could "grid energise the 

~92 

293 

29~ 

295 

296 

297 

29R 

Rejoinder, para. 99: Exhibit C-54, Attachment 76: "Febmary 25, 2009 ABB Retrofit Plan Technical 
Description." 

Rejoinder, para, 99: Exhibit R-29: "ABB, SIS Barge - Effasu 161 kV (Ghana), Retrotlt plan lor 
Protection and Control System, Technical Description", dated 29 May 2008. 

Statement of Defense, para, Ill; Exhibit R-67: "ABB, SIS Barge- Effasu 161 kV (Ghana) Retrofit of 
RTU and SCAD A Control System"; Exhibit R-67A: "ABB, SIS Barge- Eftasu 161 kV (Ghana), Retrofit 
plan for RTU and SCADA Control System, Technical Description". 

Reply, para, 64; Exhibit C-58: Supplemental Witness Statement of Phillip Elders, para, 29, 

Reply, para. 66 (without emphasls in the original); Exhibit C-58: Supplemental Witness Statement of 
Phillip Elders, para, 3 l, 

Reply, para, 67; Exhibit C-58: Supplemental Witness Statement of Phillip Elders, para, 32; see also 
Exhibit C-54, Attachments 44-60, 

Reply, para. 67 (without emphasis in the original); Exhibit C-58: Supplemental Witness Statement of 
Phillip Elders, para, 32, 
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Power Station without the RTU and Scada being commissioned as [they] [had] difficulty gelling 

that done soon. ":299 

The Respondent's Po:i'ition 

217. According to the Respondent, the Claimant "presents no evidence to the Tribunal that it ever 

completed the commissioning of the RTU with ABB or. if it did, when."300 The Respondent 

asserts that, since 24 October 2008, the Claimant never notified it that the RTU was installed or 

asked to be connected to the National Glid so as to complete the commissioning process."~ot 

(b) Is the RTU I MicroSCADA Necessary for the Claimant to Connect to the 
National Grid and Complete the Commissioning Process? 

218. Regardless of who had responsibility for the commissioning of the RTU I MicroSCADA, the 

Parties also disagree as to vl"hether such a system was technically required to complete the 

commissioning process. 

1. The Claimant's Position 

219. According to the Claimam, the RTU "is critical to the communications and [relay] protection 

systems designed by the manufacturer'' and "must be commissioned before the electrical grid 

can be energized and back feed to the [B ]arge.""'2 The Claimant asserts that the Respondent 

failed to install the RTU and that, without it, the main control center lies 250 km from the 

Barge.3o3 

220. In its Reply the Claimant, while conceding that (by incorporating Mr. Elder's witness statement 

into its Statement of Claim) it had incorrectly referred to the RTU I MicroScada as part of the 

relay protection device, rather than a systems control device, nevertheless asserts that MT. Elders 

"correctly noted that the RTU MicroiSCADA system was part of the overall coordination and 

299 

301 

302 

303 

Claimant's Post-Hearing Submission, para. 85, referring to Exhibit C-38: Witness Statement of Phillip 
Elders, para. 155. 

Rejoinder, para. 100. 

Rejoinder, para. IOO; Respondent's Post-Hearing Submission, para. 154. 

Statement of Claim, para. 115; Exhibit C-38; Witness Statement of Phillip Elders, para. 82; see also 
Reply, para. 68, where the Claimant states that the most important part of the 24 October Agreement with 
respect to the RTU/MicroSCADA "was BE[L}'s firm position that in order to attain grid connectivity, 
first the RTU Micro/SCAD A system on the [B]arge had to be commissioned.'' 

Statement of Claim, para. 115; Exhibit C-38: Witness Statement of Phillip Elders, para. 82. 
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communication system that supports grid connectivity for the barge to the [National Grid]"14 

maintained by GRJDCo and VRA." 305 However, the Claimant then contends that "the 

Government fails entirely to note the importance and signlflcance of these systems [referring to 

the RTU I MicroSCADA] for relay protection."3
'\6 The Claimant argues that the Respondent 

mischaracterizes the equipment on the Barge in its submissions and, in particular, "fail!.s] to 

acknowledge that the RTlJ/MicroSCADA is an integral component of the overall operations of 

the [B]arge as it relates to its connection to the [National Gridj307 and that it must be coordinated 

with telecommunications and relay protection in order to identify the scope associated with the 

'shared milestone"'?111 

ii. The Respondent's Position 

221. The Respondent contends that the Claimant "makes a number of misstutements about the 

function of the RTU and unrelated work on the grid"-'0Y 

222. While the Respondent acknowledges that "it would be preferable to have the RTlJ in place for 

the commissioning, it states thal it is not essential.''310 The Respondent asserts that the Claimant 

could have connected to the National Grid and operated the 161 kV GIS switchgear on the 

Barge from the local control cubicles on the Substation.:n 1 

223. According to the Respondent, the RTU allows the Power Station operator (the Claimant) to 

remotely monitor and control the 161 kV electrical system on the Barge and to remotely control 

its 161 kV circuit breakers ti·om the main control room on the Barge.312 For the RTU to do its 

J04 

305 

306 

307 

308 

309 

:no 

:Ill 

312 

Specifically, the Ghana National Interconnected Transmission System or ''G-NITS". 

Reply, para. 30, refe.rring to Exhibit C-38: Witness Statement of Phillip Elders, para. 170: Statement of 
Claim, para. 193: In its Reply, paras. 30-31, the Claimant emphasizes that it relies primarily on the 
Exhibit C-54, the Supplemental Witness Statement of Robert MacDonald, with respect to the appropriate 
definition and function of the RTU/MicroSCADA. The Claimant cut-and-pastes Robert MacDonald's 
explanation of the RTU into its Reply, paras. 71-73. 

Reply, para. 70; Exhibit C-54: Supplemental Witness Statement of Robert MacDonald, para. 54. 

Again, the Claimant refers to the National Grid as the "NJTS". 

Reply, para. 69. 

Statement of Defense, para. 112. 

Rejoinder. para. 105. 

Rejoinder, para. 105; Expert Report of Parsons Brinckerhoff, para. 5.34; Rejoinder Witness Statement of 
Eric Asare, para. 8; see also R-84: "Email from Scott Kinney to Vincent Jones, Re:", dated 7 September 
2008, wherein, according to Respondent, '"Taurus made this very point to ProEnergy", 

Rejoinder, para, 102; Expen Report of Parsons Brinckerhoff, paras, 5.29~530; Rejoinder Witness 
Statement of Eric Asare, para. 6. 
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job, a functioning 161 kV electrical system must be in place; otherwise, "there is no electrical 

system for Balkan to remotely operate from the Main Control Room on the Barge and no 

information regarding the e.lectrical system to be sent to [the GRlDCo Control Centre in] 

Tema''.3
J
3 

224. The Respondent reiterates its assertion that the Claimant was still performing work on the 

161 kV electrical system when the Essiama Transmission Line was energised on 8 August 2008, 

as weH as when the Elubo Transmission Line was energised on 13 November 2008. 314 

According to the Respondent, "until the J 61 kV electrical system on the Barge was operational, 

lhere was no function for the RTU to perform";315 thus, prior to October 2008. commissioning 

the RTU was a "non-issue" for all practical purposes:116 Moreover, if, after October 2008 (the 

Effective Dnte of the PPA). the Claimant had completed its commissioning of the 161 kV 

electrical system, the Respondent submits that the Claimant could then have connected the 

Barge to the National Grid to complete the commissioning, irrespective of whether or not the 

RTU was in place. 317 

5. The Extent of the Claimant's Progress in Reaching the .Final Testing ami 
Commissioning Milestone at !he End of 2008 

(a) Undisputed .Facts 

225. On 28 July 2008, the Respondent wrote to the Claimant to confirm that the Essiama 

Transmission Line was ready to be energised:~ 18 The Respondent requested that its "nominated 

representatives witness and sign off all the commissioning tests of the !61 kV equipment and 

protection relays," or "[i]n the event that the commissioning tests had already been done ... that 

[the Claimant] forward the test results for [the Respondent's] review."319 The Claimant did not 

respond to the Respondent's request for the 161 kV commissioning tests. 

3l3 

314 

J 15 

316 

)17 

:l18 

319 

Rejoinder, para. 103; Expert Report of Parsons Brinckerhoff, para. 5.31; Rejoinder Witness Statement of 
Eric Asare, para. 6; see also Exhibit R-84: "Email from Scott Kinney to Vincent Jones, Re:", wherein 
Respondent states "[tjhis same point was made by Taurus to ProEnergy in September 2008." 

Rejoinder, para. I 04. 

Rejoinder, para. 104. 

Rejoinder, para. 106 ; Respondent's Post-Hearing Submission, para. J 38. 

Rejoinder. para. 105. 

Rejoinder, para. 62; Exhibit R-53. 

Rejoinder, para. 62; Exhibit R-53. 
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226. ln October 2008. the Claimant informed the Respondent that the Power Station would be ready 

for Final Testing and Commissioning as of 28 October 2008 and ready to start generating power 

on 1 November 2008.320 The Claimant informed the Respondent that all that remained to be 

done was to connect the Transmission Line from the National Grid to the Power Station in order 

to (a) nm final tests of all systems prior to commissioning. and (b) off-take power from the 

Barge onto the National Grid.32
i 

227. On 21 November 2008. the Respondent conducted a site visit to the Barge."" 

228. II appears that work on the 161 kV electrical system on the Barge continued through June 

2009.323 

229. The following are Balkan US's allegations against ProEnergy jn the ProEnergy Litigation with 

respect to cerlain failures to perform under the terms of the contract as excerpted in the 

Statement of Defense: 324 

320 

321 

322 

. 123 

324 

(i) Develop a Commissioning Plan "for start-up and commissioning of the project.'" 

(ii) Review and implement a Project Safety Plan. 

(iii) Develop System Start-Up Boundaries for operating tests and system by system 
commissioning/ start-up. 

(lv) Develop Component· Test Standards for the "mechanicaL electronic and I&C system 
components installed at the Project" 

(v) Develop System Commissioning Procedures for each plant system. 

(vi) Develop System Tumover Packages. 

(vii) Perform an Operability/Commission Review to determine potential safety issues, 
system maintainability and operability of plant systems and controls. 

(viii) Support plan testing on Unit 1 of the generator. 

(ix) Demonstrate that power cables had been properly tested. 

(x) Demonstrate the "loop checks from the DCS to the electrical breakers." 

{xi) Commission the DCS system or get it to perform properly. 

(xii) Commission Turbjne Unit 1 switchgear and other electrical equipment. 

(xiii) Commission the turn-off breaker for Turbine Unit 1. 

Statement of Defense. para. 38: Exhibit C-38. Attachment 121: "BE[L]letter re: Power", Attachment 
124: "BE[L]letter to MOE submitting invoice". 

Statement of Defense, para. 38; Exhibit C-38, Attachment 122: "BE[L] letter to MOE'". Attachment 123: 
"BElL] Progress report and Inspection letter'", Attachment 124: "BE[L] letter to MOE submitting 
invoice". 

Statement of Defense, para. 53 . 

Rejoinder. para. 64. 

Statement of Defense, para. 44. 
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(xiv) Commission Turbine Unit 2. 

(xv) Follow commissioning procedures for the turbines. 

(xvi) Commission the vibration system for both Turbine Units 1 and 2. 

(xvii) Engineer numerous systems in compliance with industry standards. 

(xviii) Cornp.!ete tum-over commissioning packages for over 60% of the systems. 

(xix) Properly commission the voltage switchgear. 

(xx) Replace fire dampers for the turbine compartments that had been removed. 

(xxi) Produce electrical drawings that would reflect wiring changes on the Barge and at 
the site in generaL 

(xxii) Properly commission the supply fuel line for Turbine l. 

(xxiii) Properly wire switches in the control room. 

(xxiv) Properly supervise and manage the work of subcontractors. 

(xxv) Properly control the liquid fuel levels in the combustion chamber resulting in turbine 
damage. 32

:; 

230. ln the context of the ProEnergy Litigation, a variety of e-mail exchanges, the existence or 

authenticity of which are not disputed between the Parties, were uncovered. These exchanges 

took place in 2008 between representatives of BEL and ProEnerg:y. They are restated in the 

following as quoted by the Respondent:'" 

325 

32(> 

327 

(i) E-mail exchange of February l. 2008 between J.D. Robinson (the on-site ProEnergy 
Project Manager) and Phil Elders of Balkan regarding Balkan·:-, failure to procure materials 
on time and ProEnergy's failure to commh;sion the Barge within 90 working days.~27 

J.D. Robinson: 

l've attached the material tracking source document; \VC have spent a lot of time getting this 
document updated; how long do we wait for the Accra office to respond before we out 
source to Bob? You keep pushing for JOMAROS [the Completion Date under the PPA]; we 
have to have J 00% procurement support to meet any schedule or deadline .. 

To which Elders responds: 

Don't give me these weak excuses for not making March !0. Excuses, excuses, ... first it 
was hoteL then food, then mosquitos, then snakes, and on and on. You need to overcome 
the poor performance of Pro Energy's promises and slart and get the job done. 

Let's find a reason why and how you and your team can meet a milestone .... 

Stay focussed and get the job done. There has been way too much talk and ernails and 
words. It's way past time to do something significant. Otherwise, your just an average Joe 
marking time and blaming life on other people. 

Statement of Defense, para. 43; Exhibit R-4: "Plaintiff's Fin;t Amended Petition, Balkan Energy Co. v. 
ProEnergy Sen's. Int'l, Inc., et aJ., No. 09-01944'', para. 5.17; Exhibit R-10: ''ProEnergy Services, 
Proposal Presented to Balkan Energy Company for Start-up & Commissioning Effasu Power Bm·ge", at 
4-9 . 

The Respondent's parenthetical references have been replaced by footnotes in order to include the 
description of the exhibit provided by Respondent. 

Statement of Defense, para. 45(i), citing Exhibit R-1 "J: "E-mail exchange between J.D. Robinson and Phil 
Elders, Re: Site Urgent Material Request: Must Have From the USA" (Errors in the original). 
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328 

329 

To which Robinson replies: 

Pro Energy Services has not perfonned poorly at any level on the Osagyefo Power Barge 
Project; on the contrary; if you'll take note of the attached documents; you can clearly see 
who has performed poorly and it is ceJtainly not Pro Energy Services. A successful project 
is only successful if all participants have the same common goal; a successful project needs 
an accurate and responsive material supply chain, especially in a third world country: and 
last but certainly not least, a project like this one needs proper and respons-ive funding when 
requested. You have not fulfilled any of the projecl requirements. 

(ii) Another example from April 2008 discussing procurement problems and project 
delays:"~ 8 

J.D. Robin.son: 

1 have tried for several months to reiterate the critical nature of a stream lined supply chain 
to facilitate our schedule of first firing Unit 1: to d::He, our supply chain, our purchase order 
request to receipt of purchase order. our wire transfer request to positjve confirmation of 
receipt of wire to speciflc vendor is sub standard and continues to impact the project One 
example; Ansaldo has not heen paid the Euro 57,500.00 that was sent in to Balkan on 
27Feb08. 

(iii) On August 10,2008, another in a series of these e-mails between the onsite ProEnergy 
Manager <md Elders regarding Balkan's slow payment of invoices and their impact on the 
scheduJe:329 

J.D. Robinson: 

Yes, I'm back; please explain what your message means, does it mean that 1 will receive 
the PO on Monday or will it be like all of the other PO's and payments that are made out of 
the Balkan office in Ghana. I have been trying to get Sud Chemic paid for over five weeks; 
I have been trying to get Alpha Standard paid for over five weeks and there are other simple 
examples. This is Project Execution and it is not being performed at any level of normality 
for this type of project 

To which Elders responds: 

Stop your crap! 1 am tired of seeing these crappy emails. I have a long long iong list of crap 
l could publicize on Pro Energy total failure and incompetence and you know what 1 mean, 
Especially having the premix and diffusion piping wrongly piped for more than a month 
while you and others tried futilly to make thal crap work. .. now that is totai incompetence 
that has cost us untold amounts of money. 

So cool your heals [sic} and get this thing started and stop the blasting on emalls. 330 

(iv) And on October 1 and September 25, 2008, respectively, Vincent Jones who was 
working on site at the time, wrote: 331 

Statement of Defense, para. 45(ii), citing Exhibit R-12: ''Email chain between Phil Elders and 
J.D. Robinson, Re: First Fire Requisitions" (Errors in the original). 

Statement of Defense, para. 45(iii), citing Exhibit R-13: "E-mail chain between Phil Elders and 
lD. Robinson, Re: ProEnergy Services Vibro-Meter, Inc. Proposal #2008022125" (Errors in the 
original). 

Statement of Defense, para. 45(iii), fn. 15, Respondent asserts that "Balkan's failure to pay the invoices of 
third-party vendors is a constant refrain of ProEnergy and others", citing Exhibit R-79: "Various e-mails" 
(Errors in the original). 
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The saga here continues: 

After changing out fuel supplies we had to rerun the return line as well. Attempted to fire 
the unit 3 times, 3 trips[.] After tripping we had serious fire inside of the turbine +1- 900 
deg C Tomonow Phil's motley crew is going to start the stripdown on the BSDG (god help 
them). 

I continue to advise the cllent regarding my concems and he continuously ignores my 
advise. Today I have strongly advised against the stripping of the BSDG and have also 
advised that Balkan Need a CombtJstion Engineer on site as soon as possible. 

* * * 
We also require Saft back on site. You know the situation here ''Balkan Policy ... ., rig iC. I 
have repeatedly mentioned this to Elders, to date nothing bas happenned. Tim paid a vi;.;it to 
Ansaldo, guess \Vhat. They want cash nn the table before they will entertain any further 
discussions regarding the barge. 

(v) E-mail of May 21. 2008 from J.D. Robinson·.:m 

About t•vo months ago. ,~,,bile Phil Elders was at site. one of our transfer switches blew up 
and caught fire; root cause analysis revealed that loose connections were the cause and Phil 
Elders was involved in this process as he tries .... with every body \Vhile he is on site. Louis 
and Phil got into a huge argument of this L1ct; the wires were loose as 1 checked them 
myself. The is:-;ue \Vent away: last week, we were changing these same cables to replace the 
\\1iring to ensure \VC have reliability; well, here's where the story really begins; when they 
installed the nevi transfer switch for the one that ble\v up, they wired completely wrong; 
this was fine as ~hey wired the two inputs and the one output \Vrong so. all 1vorked tine. 
\Vhen they revvired it the second time, they wired one of the inputs per the diagram and left 
the other input and output wired wrong. So, when they energized the switch. it applied 400 
V AC between neutral and Phase A; you cannot imagine the damage that occurred in less 
than 3 seconds; every laptop power supply. every printer, seven televisions and all kinds of 
various electrical and electronic equipment blew up. 

(vi) Ref-lecting ProEnergy's frustration with getting the Turbines up to first fire and the lack 
of adequate documentation to achjeve Full Speed No Load, Robinson wrote the 
manufacturer, Ansaldo, on June 11, 2008:333 

I have been assured by persons in Italy and in Ghana that the gas turbines on this barge 
were fire and brought to FSNI .... Having lived with this machine for the last six months of 
my life and having personally inspected every single component on the barge including the 
combustion chambers and fuel nozzles of the turbines, J fuJJy believe, based on my 
experience, that these machines have never been fired or if they were, it was for less than 
10 seconds; SMOKE OUT OF THE STACK! My position is also supported by the lack of 
functional logic for critical areas of the barge; one in particular is the LF Injection Skid 
Bypass Control Valves. Carlo, you are somewhat aware of some of the issues that we have 
encountered; the software and wiring were setup for L VDT and yet we have 4 to 20 made 
transducers; the list goes on and on .... 

Statement of Defense, para. 45(iv), citing Exhibit R~14: "Email from Vincent Jones to Jeff Canon, Re: 
Barge update"; Exhibit R~l5: "Email from Vincent Jones to J.D. Robinson, Re: PO 102034" (Errors in 
the original). 

Statement of Defense, para. 45(v), citing Exhibit R-16: "Email from J.D. Robinson to Skeeter 
Warakomski, Re: Let's Talk" (Errors in the original). 

Statement of Defense. para. 45(vi), citing Exhibit R-17: "Email chain between J.D. Robinson and 
Ansaldo Employees, Re: Config, lMMHS03" (Enors in the original). 
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I would really appreciate some immediate feedback on my problem as I'm taking a lot of 
crap from this client about the lack of information t1mv between site and Ansaldo and at 
this point in time, I cannot defend myself. J need to talk with the GURU about how this 
machines is supposed to work during a start cycle and I need documents clearly define 
startup and FSNL Sequence. 

(vii) Then, on June 16, 2008, Pro Energy wrote the following progress report regarding its 
attempt to first fire Unit J :334 

We managed to manual!y first fire Unit 1 on Saturday; ignition gas valves, ignitors and LF 
Fuel injection control valves were manually manipulated. The unit responded fairly well 
with the exception of catching on fire as we has a lot of liquid fuel in the turbine that we 
had rinsed with water but collected in various places inside and outside of the turbine; we 
did nol experience any damage as we have a trained fire fighting brigade. The DCS logic is 
simply nor complete and I do not have a clue as to how Ansaldo fired this unit as they huve 
told me: as I have statt~d before, I will testify that these units have never fired simply 
because nothing works. 

(viii) On August 10, 2008, ProEnergy wrote Ansald.o: 335 

Let me say this; with everything that v.re are finding, including speed pickups, flame 
scanner failures, LF Fuel Injection problems, HSS Module problems, TSA Modules 
problems and so on and so on; I maintain my account that this machine never fired. 

(ix) And on August 12, 2008. one of the subcontractors on the site, Scott Kinney from 
Taurus Power, wrote in part?'6 

Now I hear that fPhil Elders] is blaming ProEnergy for finding a problem that was huning 
the project All we have been doing for the last six weeks is to find problems. Whether it is 
corroded fittings, bad speed probes, failed HSS cards, everyday there are new problems. I 
suppose that .Phil could blame every single problem on Pro Energy and why you don't know 
exactly what is wrong before it actually fails. 

I also don't appreciate his using my name as any part of blaming ProEnergy or anyone for 
problems found on the Barge. The Bm·ge is a wealth of problem and none of them were 
created by ProEnergy. 

As soon as a manager starts blaming his people for his problems he loses my respect. There 
he is in the meeting begging us to get the machine running no matter what. And when we 
find failed parts and obsolete equipment he asks us to find ways to work around them. So 
what if the pipes were backwards its just one of a hundred problems we have had to work 
through. 

(x) Finally, ProEnergy described the condition of the facility in its Daily Report of 
September 27-0ctober 3, 2008- just days before Balkan now claims the Power Station was 
ready for Final Testing and Commissioning:337 

Statement of Defense, para. 45(vi), citing Exhibit R-18: "ProEnergy Progress Report" (Errors in the 
original); Respondent indicates at fn. 16 that ''Balkan attached an incomplete unorganized set of progress 
repo11s as C-36, Attachment 4: "MOE letter re Expression of Interest'', 

Statement of Defense, para. 45(vi), citing Exhibit R-19: "Understanding reach btw BOE and GOG" 
(Errors in the original). 

Statement of Defense. para. 45(ix). citing Exhibit R-20: "BE[L] letter to President Kufuor" (Errors in the 
original). 
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Complete DCS system shutdown during change over. PCV lost and fuel oil stop 
valve controls lost. Shutdown DSC and reboot system, DCS normalized. 

Restart Unit 1, unit tripped at 1750RPM due to SFC/BSDG failure. A fire occurred 
inside of the turbine, the fire self extinguished. 

I have expressed my concerns to Balkan Energy regarding the continuous starting 
and tripping of the unit. It would appear that we are starting to see degradation on 
the equipment. I have advjsed Balkan Energy that Ansaldo personnel need to he 
mobilized to s.ite r1s soon as pot::sible to assist in overcoming the current glut of 
problems that we are encountering. It is also advisable to mobilize a service 
specialist from Paxman to inspect the BSDG. 

> Unit I turning gear is deteriorating on a daily basis, today \Ve are at 28RPM down 
from 38RPM last night. 

~' * * 

'r Balkan third party diesel mechanics suspect an injector problem v..rith the BSDG. 

'r J have again strongly advised Balkan Energy that a combustion engineer is required 
on site, 

(b) Disputed Facts 

i. The Claimant's Position 

231. The Claimant asserts that the Power Station was capable of generating power on 1 November 

2008, subject only to Jlnal testing and commissioning on 28 October 2008, which it claims it 

\Vas ready for. 33
.-: However, the Claimant contends that it was unable to complete the 

commissioning within ninety (90) days of the Effective Date (March 2008) due to the alleged 
T'\Y breaches of the PP A by the Respondent ... 

ii. The Respondent's Position 

232. The Respondent maintains that the Power Station was not ready for final testing and 

commissioning in October 2008 and, thus, was not ready to generate power on l November 

2008 340 In support of its assertions in this regard. the Respondent makes reference to Balkan 

US's pleadings and testimony in the ProEnergy Litigation and the e-mail exchanges between 

337 

331\ 

339 

340 

Statement of Defense, para. 45(x), citing Exhibit R-21: "ProEnergy Daily Report" (Enors in the original). 

Exhibit C-38, Attachments !2!. 124. 

Stateme-nt of Claim, paras. 332-336. 

Statement of Defense, para. 23, Respondent's Post-Hearing Submission, paras. 61-65. 
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representatives of BEL and ProEnergy, quoted above. The existence and authenticity of lhese 

documents are not disputed by the Claimant. 

Balkan US's Pleadings and Testimony in the Pro Energy Litigation 

233. The Respondent avers that the Balkan US's pleadings and testimony in the ProEnergy Litigation 

sho\V that "the Power Station could not have been ready for Final Testing and Commercial 

Operation as of October 28, 2008, regardless of whether there was grid connectivity or not". 341 

Consequently, the Respondent argues that the Claimant failed to commission the Power Station 

in 2008. 

234. The Respondent further asserts that, notwithstanding the Claimant's claims in this arb1tration 

that Ghana is to blame for its inability to complete the commissioning within ninety (90) days of 

the Effective Date (March 2008), "Balkan's unwavering position in the ProEnergy Litigation, 

some three years later, was just the opposite, that ProEnergy could, and should, have completed 

the commissioning of the Power Station by March, 2008, pursuant to the terms of its contract 

with Balkan."3
" ln support, the Respondent relies on the documents it obtained as a result of the 

US District Court's Orders dated 7 February and 6 June 2011, drawing attention to certain 

contradictions between the Claimant's pleadings in this arbitration and the position it took in the 

ProEnergy Litigation.:w; The Respondent emphasizes that, in the ProEnergy Litigation, Balkan 

US "details ProEnergy's failures at length," failures ~'hich il argues "are whoily inconsjstent 

with the claim ... that it is entitled to [T]olling [F]ees from November l. 2008 forward and that 

the Barge was ready for Final Testing and Commissioning as of October 28, 2008"344 In 

particular, according to Balkan US in the ProEnergy Litigation, the stationary rotor blades of 

one of the two turbines essential for operatjon of the Power Station were damaged after 

ProEnergy unsuccessfully tried "for the one hundred and second time" to start the gcnerator.345 

341 

342 

343 

344 

345 

Statement of Defense, para. 44. 

Statement of Defense, para. 55; see Exhibit R~S; ''Deposition of Gene R Phillips, PmEnergy Services, 
LLC v. Balkan Energy Co .. No. 09-4026", at 45:21-46:24; Exhibit R-22: "Defendant's Responses and 
Objections to Plaintiff's First Set of Interrogatories, ProEnergy Sen-·s., LLC v. Balkan Energy Co .. 
No. 09-4026", at Ans. To Interrogatory 3, paras. 16-18, Ans. To Interrogatory 5; R-4: "Plaintiff's First 
Amended Petition, Balkan Energy Co. v. ProEnergy Sen1s. lnt'l, Inc., et aL, No. 09-01944", at paras. 
5.06-5.16, 5.18-5.19. 

Exhibit R-2: "Order, Government of Ghana v. Pro Energy Servs., LLC., No. J l-9002, 2011 WL 2652755 
(W.D. No. June 6, 2011)", Exhibit R~3: "Order, Government of Ghana v. ProEnergv Serv,<,·., LLC., 
No. 11-9002 (W.D. Mo. Feb. 7. 2011)". 

Statement of Defense, para. 40. 

Statement of Defense, pam. 42, fn. 12; Exhibit R-9: "Email from Lonnie Peters to Phillip Elders. Re: Fw: 
Unit 1 Pictures First Stage Blades". 
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Balkan US further argued that "[t]hese stationary blades will have to be replaced which means 

that the entire turbine housing will have to be disassembled and the rotor pulled", costing 

approximately USD 4 million.w' 

Docwnents Produced from the ProEnergy Litigation 

235. The Respondent contends that the documents produced from the ProEnergy Litigation 

demonstrate "a deteriorating relalionshlp between Balkan and Pro Energy with each accusing the 

other for the delays and failure to commissjon the Power Station on schedule":'>47 

236. The Respondent further submits that, in addition to the problems with the Power Station and its 

systems. both Messrs. Phillips and Elders testified in the ProEnergy Litigation that ProEnergy 

site personnel \vere unqualified, iH-equipped and incompetent to perform the commissjoning of 

the Barge.~"~ Mr. Elders testified at his deposition, infer alia, that the ProEnergy workers "don't 

know what they're doing. We've got people showing up on this job site that ... have never even 

worked for ProEnergy". 14
' With respect to the pipes leading from the fuel tanks, Mr. Elders 

testified that "ProEnergy disassembled it, reassembled it wrong~· we spend about six weeks ... 

trying to start this barge with the fuel going through the wrong side".350 According to Elders, 

after ProEnergy left the job site in November 2008, Ba.lkan had to go back and correct 

ProEnergy's work on multiple systems. 351 

]46 

)47 

34il 

349 

350 

351 

Statement of Defense, para. 41; Exhibit R-4: "Plaintiff's First Amended Petition, Balkan Energy Co. v. 
ProEnergy Servs. lnt'l, Inc., et aL, No. 09-01944'', para. 5.17{!). 

Statement of Defense, para. 45, fn. 14; Respondent submits that a "representative sample of these 
documents is attached for the Tribunal's review as exhlbits'', but as there were approximately 17,000 
documents produced, "[}least Balkan claim that the Government has merely cheny-picked a few 
documents ~ rather than a representative sample -- the Government is prepared to provide the Tribunal 
with the entire production should the Tribunal wish." 

Statement of Defense, para. 46; see Exhibit R-7: "Deposition of Phillips David Elders, ProEnergy 
Services, LLC v. Balkan Energy Co., No. 09-4026", at 34:9-18; 36:14-37:2; 38:22-39:6; 44:13-45:4; 
48:13-21; 127:3-132:21; 148:3-149:9; 159:18-160:13; 183:21-184·.24; 189:23-190:1!; see also R-8: 
"Deposition of Gene E. Phillips, ProEnergy SerFices, LLC v. Balkan Energy Co., No. 09-4026", at 37:12-
23; R-4: "Plaintiff's First Amended Petition, Balkan Energy Co. v. ProEnerg_v Sert's.lnt'l, inc., et al., No. 
09-0!944". paras. 5.08-5.17. 

Statement of Defense, para. 46, citing Exhibit R-7: "Deposition of PhiiJips David Elders, ProEnergy 
Services, .lLC v. Balkan Energy Co., No. 09-4026", at 45:22-46:5. 

Statement of Defense, para. 48, citing Exhibit R-7: "Deposition of Phi11ips David Elders, ProEnergy 
Services, LLC v. Balkan Energy Co., No. 09-4026", at !48:25-149:9. 

Statement of Defense, paras. 49, 51, citing Exhibit R-7: "Deposition of Phillips David Elders, ProEnergy 
Sovices. LLC v. Balkan Energy Co .. No. 09-4026", at 184:8-24, 190: I 0-11. 
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237. The Respondent also draws attention to Mr. Elders' testimony that ProEnergy coniinually 

represented to Balkan that they would and could complete this project on or before early March 

2008, being the Completion Date under the PPA. When asked whether the commissioning was 

"even close to being complete" at the time when ProEnergy left the work site in November 

2008, Mr. Elders replied that it was not352 

238. According to the Respondent a site visit was conducted by the Respondent on November 21, 

2008 and this "confirmed Elders' testimony that commissioning of the Barge as of lhat date was 

not even 'close to being complete'".J53 

l'. EXCHANGES BETI\11EN THE PARTIES AND COMMISSIONING WORK ON THE POWER 
STATION COMPLETED BY THE CLAIMANT IN 2009 

l. Undisputed Facts 

239. As already mentioned above, the Claimant sent the Respondent an invoice for Tolling Fees on 

25 November 2008. 354 ln response, the Respondent wrote to the Claimant on 19 February 2009 

to request that the Parties meet to discuss the Tolling Fees and commissioning progress at the 

Barge, which they did on 24 February 2009.355 At this meeting. the Respondent requested that 

the Claimant \Vithdraw its invoices and that it should propose an action plan to operationalize 

the Barge. :-s6 

240. On 25 February 2009, the Claimant wrote to the Respondent, again claiming entitlement to 

Tolling Fees due to lack of grid connectivity, as well as proposing amendments to the PPA and 
. . . 157 

the comnusswmng process: 

241. On 6 April 2009, the Respondent, via an Inter-Ministerial Committee set up to review the PPA 

and the commissioning process, conducted a site visit to the Project Site. 35
!l Thereafter, the 

:>51 

354 

355 

356 

357 

358 

Statement of Defense, para. 52. citing Exhibit R-7, at I 79:25- I 80:4, !83:7 -16. 

Statement of Defense, para. 53; Exhibit R-50: ''Progress Report Towards Operation of Osagyefo Power 
Barge"; \Vitness Statement of Isaac D. Manu, paras. 11 ~ 17. 

Statement of Defense, para. 56; Exhibit C-38. Attachment 124: "BE[L] letter to MOE submitting 
invoice". 

Statement of Defense, para. 56; Exhibit C-38. Attachment 202: "MOE letter requesting meeting". 

Statement of Defense, para. 56. 

Statement of Defense, para. 57; Exhibit C-38, Attachment !27: "BE[L] letter to MOE re: 2/24/09 
meeting". 

Statement of Claim, paras. 255, 259~ Statement of Defense, para. 58; see also Agreed Chronology of 
Events, at 2. 
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Claimant emphasizes that it received "no formal written reaction" to its proposed amendments 

to the PP A and the commissioning process of 25 February 2009 359 

242. The Parties met on or around 12 July 2009"'0 to discuss the Inter-Ministerial Committee's 

findings hom the site visit (the "Inter-Ministerial Committee Reporf'). 361 The Parties' 

accounts of the substance of the meeting appear to coincide. The discuss.ion focused on the lack 

of evidence adduced by the Claimant to support its contention that Turbine I had successfully 

been tested at FSNL as well as on fuel supply issues362 

243. On 7 August 2009. the Respondent rejected the Claimant's invoices and entitlement to Tolling 

Fees."6
·
1 The same day, the Claimant sent the RespondeD! a notice of breach of the PPA and 

informed that it would dravv upon the Letter of Credit.364 

244. On 28 August 2009, the Respondent wrote to the Claimant, denying any breach of the PPA and 

entitlement on the part of' the Claimant to draw down on the Letter of Credit.J.(<' 

2. Disputed Facts 

(a) The Claima11!'s Position 

245. On 2 March 2009, the Claimant professes to have run a successful test of FSNL on Turbine l, 

and on Turbine 2 on 12 July 2009."'' The Claimant asserts that, on 9 July 2009, Ansaldo 

certified tbat the milestone of FSNL had been reached, albeit "without electrical grid 

connectlvity".367 In its Post-Hearing Submission, the Claimant further clarifies that it \Vas never 

able to complete full mechanical testing at FSNL due to the lack of grid connectivity, since, as 

360 

361 

362 

363 

364 

365 

366 

367 

Statement of Claim, para. 256. 

There is a small (but immaterial) discrepancy jn the Parties' submissions in respect of this date: 
According to the Agreed Chronology of Events the date is 12 July 2009; according to the Statement of 
Claim, para. 261, it is 13 July 2009; according to the Statement of Defense, para. 59, it is lO July 2009. 

Statement of Claim, paras. 259, 261; Statement of Defense, para. 59; see also Exhibit C-38, Attachment 
104: ''MOE letter requesting meeting". 

See Statement of Claim, paras. 264-265; Statement of Defense, para. 59. 

Statement of Claim, para. 269; see also Agreed Chronology of Events, at 2. 

Statement of Claim, para. 275; see also Agreed Chronology of Events, at 3. The Letter of Credit .is 
discussed further below under Section IV.G of the Statement of Facts . 

Statement of Claim, para. 276; see also Agreed Chronology of Events, at 3. 

Statement of Claim, paras. 224, 258. 

Statement of Claim, para. 260; Exhibit C-38, Attachment 157: "Ansaldo letter re: Full Speed No Load". 
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certjfied by Ansaldo, "you could not conduct the type of continuous comn1issioning activhies 

that mechanical testing at FSNL entailed using the Black Start Generator on the Barge"."'8 

(b) The Respondent's Position 

246. The Respondent reiterates its claim that that grid connectivity was available to BEL as early as 

July 2008. "'' lt also notes that, according to the Respondent's expert, Peter Fairhurst, it is 

possible, and indeed appropriate, to run an FSNL without grid connectivity using the Black 

Start Generator.:no The Respondent goes on to state that, even if the Claimant indeed achieved 

FSNL for the Turbines, whkh Respondent disputes, it emphasizes that "running a turbine at 

[FSNL] does not demonstrate that it is possible to excite the generator to rated voltage or that 

the generators themselves are in operating condition or able to generate voltage or that a myriad 

of other mechanical and electrical systems are operatjonal."371 ln Lhis regard, the Respondent 

contends that the Claimant's "[l]abelling [of FSNL] as a 'milestone' ... is a clever misnomer'' 372 

ln particular, the Respondent draws support for its challenge of the Claimant's assertion that it 

reached FSNL on the Turbines fl·om the test results and letters from Ansaldo submitted by the 

Claimant, which the Respondent contends are "incomplete", non-compliant with the 

International Organization for Standardization's testing standards ("ISO Testing Standards") 

for FSNL tests, "and were not approved or witnessed by the Government pursuant to Clause 6.1 

of the PP A."373 

247. With respect to the testing of Turbine 1, the Respondent submits that Ansaldo's 12 October 

2009 "activity report", which certified that Turbine 1 had achieved FSNL, was drafted "seven 

months after the [FSNL] test was performed in March 2009, and contains no contemporaneous 

testing data from the DCS"."' The Respondent also contends that this report does not outline 

Ansaldo's "performance standards against which to measure the test results"; "has no 

corroboratory signatures by Ansaldo or Balkan, nor any information as to who at Ansaldo 

conducted the test of his or her qualifications to do so"; that "the terms and conditions of this 

368 

369 

370 

37J 

372 

373 

374 

Claimant's Post-Hearing Submission. para. 61. 

Statement of Defense. para. 44, fn. !3. 

Respondent's Post-Hearing Submission, para. 134. 

Statement of Defense, para. 61. 

Statement of Defense, para. 62. 

Statement of Defense, para. 63, referring to Exhibit C-38, Attachment 193: "GT2 Full Speed No Load", 
Attachment !94: "GT! Full Speed No Load". 

Statement of Defense, para. 64. 
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performance test were not determined by the [P]arties"; and that "the Government received no 

advance notice of the test."375 The Respondent further emphasizes that this report notes that the 

"Gas turbine trip[ped] after about 50 [seconds] at nominal speed". J?
6 Furthermore, the 

Respondent draws the Tribunal's attention to the Claimant's factual assertion in the Pro Energy 

Litigation that the rotor blades of Turbine 1 were ineparably damaged by ProEnergy, and that 

"[t]hose blades. according to Balkan, had not been replaced at the time of this test."377 

248. The Respondent draws further support for its counter-assertion that the Claimant did not 

successfully test the Turbines at FSNL ii·om the report hy ABB dated 30 June 2009, wherein 

ABB certified that Turbine 2 had successfully been tested at FSNL.''78 The Respondent asserts 

that this report shows that the Claimant "had removed various inhibitors to prevent the turblne 

from tripping so as to artificially reach [FSNL]" and that "various inhibitors in the [Turbine] 

software were 'blocked', and that there were differences between the software for [Turbines] 

and 2 (although they are the exact same turbines and should have the same testing 

standards)." ·"9 In this regard, the Respondent submits that the removal of the inhibitors 

contravenes ISO Testing Standards. 38° Furthermore, the Respondent relies on excerpts of 

"notable statements in the report""' in support of its assertion thm the Claimant and "ABB were 

able to reach [FSNLJ only by disabling key aspects of the logic softww·e and removing various 

inhibitors that would have tripped the [Turbine 2] and shut it down prior to its achieving 

[FSNL]"."2 

249. Finally, the Respondent submits that the Claimant never tested the Turbines at FSNL, as was in 

fact conceded by one of the Claimant's witnesses. 383 The Respondent. contends that what the 

Claimant had achieved was "but a first step in the much longer process of other necessary 

:ns 

376 

377 

378 

379 

~80 

38! 

.:\1\2 

383 

Statement of Defense, para. 64. 

Statement of Defense, para. 66. 

Statement of Defense, para. 66, referring to Exhibit R~4: ;<Plaintiff's First Amended Petition, Balkan 
Energy Co. v. Pro Energy Servs. Int'l, Inc., et al., No. 09-0 1944", para. 5.17(!). 

Statement of Defense, para. 65. 

Statement of Defense, para. 65. 

S41.tement of Defense, para. 65, refen-ing to Exhibit R-51: "IS03977-8, "Gas turbines- Procurement­
Part. 8: Inspection, testing, installation and commissioning",§ 6.3.1 J. 

See Statement of Defense, para. 69. 

Statement of Defense, para. 70; Respondent's Post-Hearing Submission, para. 132. 

Hearing on the Merits Transcript Day 4, 91:1 2-16; Respondent's Post-Hearing Submission. para. 131. 
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activities to be undertaken.dR4 The Respondent finally submits that these activities were never 

performed. 385 

250. With respect to the functioning of other critical systems on the Barge, the Respondent similarly 

asserts that the Claimant provides no "documentation demonstrating that critical mechanicaJ, 

electrical, and safety systems were, or are today, completed or successfully tested as per the 

Operating Parameters set forth in the PPA", including "the DCS System. the Fuel Handling 

System, the Relay Protection System. the Water Cooling System, the Fire Protection System, 

the Barge Cathode Protection System, and a whole host of other systems essential to rhe 

operation of the Power Station."'H16 

G. THE LETTER OF CREDIT 

1. tJndisputed li'acts 

(a) Clause 11.7 ofthe PPA 

251. The PPA defines "Leuer of Credit" as "an irrevocable standby letter of credit provided to BE[L] 

by [Ghana] as provided in Clause 11.7 and also in the form set forth in the Tenth Schedule."387 

Clause 11.7 of the PPA provides as follows: 

3~4 

385 

387 

In order to provide BEfLl assurance of payments as wilJ be required by its lenders, [Ghana] 
shall on or before the Effective Date provide a Letter of Credit in an amount equal to Ihe 
sum of the Tomng Fees and fuel Cost payable over sixty (60) days based on the then 
current Contracted Capacity (subject to adjustment each Contract Year to reflect the then 
current Contracted Capacity) and assuming that the Power Station is operated at 125 MW 
each day for such sixty (60) day period (as adjusted from time to time the ;'Letter of Credit 
Amount"), issued by a financial institution reasonably acceptable lO BE[L], as security for 
the timely payment of all sums due to BE[L] hereunder from l"Ghanaj. [Ghana] covenants 
and agrees to provide BE[L] no later than (30) days prior to the expiration of any existing 
letter of Credit a replacement Letter of Credit in an amount equal to the then cunent Letter 
of Credit amount. BE[LJ shall be entitled to draw upon any Letter of Credit without further 
notice to [Ghana! for any payment due to BE[LJ from [Ghana) that is overdue for at Jeast 
fifteen (1 5) days. [Ghana] further covenants and agrees that upon the draw of funds by 
BE[L] under any Letter of Credit provided hereunder, [Ghana] shall provide to BE[LJ an 
additional letter of Credit equal to the amount drawn under any such Letter of Credit. In the 
event that (Ghana) fails to anange issuance and funding of any Letter of Credit required 
hereunder wjthin fifteen ( 15) days after the obligation to provide any such Letter of Credit 
to BE[LJ arises, such fallure shall be deemed to be a flagrant disregard of its obligations 
hereunder and BE[L] shall be entitled (following prior written notice to [Ghana]) to (i) 

Respondent's Post-Hearing Submission, para. 135 referring to C-38, Attachment 157. 

Respondent's Post-Hearing Submission, para. 135. 

Statement of Defense, para. 73. 

Clause I, Definition of Terms, PPA. 
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suspend deliveries of electlicity hereunder until [Ghana1 has cured the breach of its 
obligations under this Clause 11.7 and (ii) draw down the outstanding balance of any Letter 
of Credit previously provided to BE[L_] by !Ghana]; provided th,at, so long as [Ghana] is 
current with all payments due to BE[L] under this Agreement BElL] shall not be entitled to 
suspend deliveries of electricity or draw down further amounts under any Letter of Credit, 
within sixty (60) days of the date the obligation to provide such Letter of Credit arises, or 
(ii) in the case of each replacement or additional Letter of Credit, within one hundred eighty 
( 180) days of the date the obligation to provide any such Letter of Credit arises, then the 
provisions of Clause 17.1 shall apply. Subject to the laws of Ghann all payments made by 
['Ghana} shall he made free and clear of and without any deduction for or on account of any 
set~off, counlerclaim, tax or otherwise and all such payments wil! be increased by the 
[Government of Ghana] as required in section 1 1.2. above. 

(h) Chronology of the Letters of Credit Issued by the Respondent 

252. On 24 August 2007, Stanbic Bank issued a Letter of Credit to the Claimant.'"' On 28 January 

2009, the Respondent issued a new Letter of Credit3
" On 2J January 2010, the Respondent 

issued a rene\ved Letter of Credit.390 

2, Disputed Facts 

(a) The Claimant's Position391 

253. The gist of the Claimant's factual assertions with respect to the Letter of Credit are that the 

Respondent: (i) delayed in providing the Claimant with a replacement Letter of Credit upon the 

expiration of the first one issued by Stanbic Bank on 24 August 2007;392 (ii) did not respond to 

the Claimant's 15 December 2008 request to be informed of the status of the renewal processm 

(albeit acknowledging that the Respondent issued a new Letter of Credit on 28 January 2009);394 

(iii) did not formally approve the Claimant's invoices, thereby "rendering it impossible to 

comply with the [Letter of Credit]'s documentary requirements of presenting the issuing bank 

with an 'undisputed bill signed by [Ghana!";"' and (iv) did not provide another replacement 

Letter of Credit by 26 December 2009 -··the date by which the Claimant alleges the Respondent 

339 

390 

39! 

392 

393 

394 

395 

Statement of Claim, para. 290; see Agreed Chronology of Events, at 1. 

Statement of Claim, para. 293; see Agreed Chrono1ogy of Events, at 2. 

Statement of Claim, para. 297; see Agreed Chronology of Events, at 3. 

In its Statement of Claim, para. 288, the Claimant indicates that "a detailed index and copies of all the 
documents relating to BE[I.] Ghana's Letter of Credit is attached to the Witness Statement of R. Neil 
Crouch (C-37) as Attachments 2~15 and incorporated herein by reference" (emphasis in the original). 

Statement of Claim, para. 291; Claimant's Post-Hearing Submission, para. 57. 

Statement of Claim, para. 292. 

Statement of Claim, para. 293. 

Statement of Claim, para. 295 (without emphasis in the original). 
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"should have provided a replacement"- instead of merely issuing a renewed Letter of Credit on 

23 January 2010.396 

254. The Claimant further states that it switched from Stanbic Bank to Zenith Bank. sometime in late 

2007 or early 2008 397 According to the Claimant, the Respondent's "failure to allow BE[LJ to 

draw upon the [Letter of Credit] ... caused severe problems between BE[L] and its current 

lender, Zenith Bank'' including the freezing by the latter of BEL's accounts as of 19 February 

2010 due to the Letter of Credit issued by the Respondent on 23 January 2010 not being 

compliant with the PP A 398 

(b) The Respondent's Position 

255. According to the Respondent. the essence of the Claimant's "complaint appears to be that the 

Government has refused to certify, under the terms of the [Letter of Credit], that Balkan is 

entitled to Tolling Fees"-"' The Respondent contends that. as first drafted by it in 2007, the 

PPA contained a requirement in clause 46(a) that the Respondent shall certify any entitlement 

by the Claimant to Tolling Fees 400 In support of its contention, the Respondent refers to a Jetter 

to the Ministry signed by Mr. Elders on 29 October 2007, which according to the Respondent 

shows that this condition was accepted by the Claimant.4lll The Respondent further asserts that 

"[t]his condition was contained in each subsequent renewal" of the Letter of Credil. 402 

According to the Respondent, it follows that since the Claimant is not entitled to Tolling Fees, 

the Respondent "is not in breach of the [Letter of Credit] or the PPA by reason of its refusal to 

provide a false certification to the Stanbic Bank".403 

396 

399 

401 

402 

403 

Statement of Claim, para. 296. 

Statement of Claim, para. 29. 

Statement of Claim, para. 298; Claimant's Post-Hearing Submission, para. 58. 

Statement of Defense, para. 139. 

Statement of Defense, para. 139. 

Statement of Defense, para. 139, citing Exhibits R-41: "Establishment of Letter of Credit- Power 
Purchase From Generation was Osagyefo Power Barge", R-80: "Letter from Dr. M. Apiagyei Gyamfi to 
Balkan Energy Company LLC, Re: Power Purchase Agreement Between Government of Ghana and 
Balkan Energy Ghana Lid - Letters of Credit", R-81: "Letter from Phillip Elders to Dr. M. Apiagyei 
Gyamfi, Re: Power Purchase Agreement Between Government of Ghana and Balkan Energy Gh. Ltd. -
Letter of Credit". 

Statement of Defense, para. 139. 

Statement of Defense, para. 139. 
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256. With reference to the Claimant's allegation that the replacement letters of credit were not 

always issued 30 days pJior to the expiry of the one previously issued, the Respondent further 

submits that such claim must fail because (a) the PPA, in Clause 34.1.4.2, provides a 60-day 

grace period in case of default; (b) any claim for breach was waived by the Claimant when it 

accepted the replacement Letters of Credit without objection; (c) the Claimant suffered no 

damage sjnce it never sought to draw upon a letter of credit when one was not in place; and (d) 

the obligation to provide a letter of credit is a contractual obligation under the PPA. which it 

claims is WJ;d ab initio and therefore unenforceab.le. 404 

H.. EVENTS RELATED TO THE ARREST OF MESSRS. TIMOTHY EVERHART AND WILLIAM 
BERKENll!LE AND TO THE SEIZURE OF THE DCS FROM THE PROJECT Sl'fE 

l. Undisputed Facts 

257. Mr. Timothy Everhart - an employee at BEL - was arrested by Ghanaian authorities on 

9 .January 20]() on suspicion that he was stealing the DCS from the Project Site."15 He was 

subsequently released on 11 Jammry 2010. 406 Mr. William Berkenbile -· a mechanic for 

ProEnergy Services LLC (BEL's subcontractor) -was also arrested and the DCS was seized by 

Ghanaian authoritjes "at about the same time."407 

258. The circumstances of and reasons for the arrests and seizure are hov.,·ever subject to dispute 

between the Parties. 

2. Disputed Facts 

(a) The Claimant's Position"18 

259. According to the Claimant. Mr. Everhart was "stripped to his underwear, placed in jail and not 

allowed to contact attorneys or have contact with the American Embassy for in excess of 

48 hours".'09 The Claimant states that it reported these alleged violations to Ghana's Attorney 

404 

-105 

40{1 

407 

408 

409 

Respondent's Post-Hearing Submission, para ]97. 

Statement of Claim, paras. 302, 307. 

Statement of Defense, para. 302~ Not disputed by the Respondent in its submissions; see also Agreed 
Chronology of Events, at 3. 

Statement of Defense, para. 305. Not disputed by the Respondent in its submissions, but not mentioned in 
the Agreed Chronology of Events. 

The Timothy Everhart arrest is addressed by Claimant in its facts section at paras. 302-307 of it'i 

Statement of Claim and paras. 144-145 of its Reply. 

Statement of CJaim, para. 302. 
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General, but that "[djespite almost two years of investigation ... Mr. Everhart still has not been 

exonerated."410 The Claimant further asserts that a representative of the US Embassy in Ghana 

made three unsuccessful attempts to visit Mr. Everhart while he was incm·cerated, and even 

"filed a formal protest Jetter with Ghana after which they were allowed access to see him." 411 

The Claimant also asserts that after he was released from jail two days after his arrest, 

Nir. Everhart was not permitted to travel and was investigated by the Ghanaian authorities for 

theft of computer equipment on the Project Site'" The Claimant's alleges that Mr. Everhart 

was only anested beccmse the Claimant had decided to _inslit.ute arbitration proceedings against 

the Respondent. 413 In support of this assertion, the Claimant reLies on Mr. Adama's cross­

examination, which in the Claimant's view revealed that, at the time he (11r. Adama) went to 

the site to anest Mr. Everhart, he did not know who owned the aJ!eged stolen items and that he 

had no evidence that the items had been removed without the consent of relevant authorities of 

Ghana.414 

260. With respect to the arrest of Mr. Berkenbile and seizure of the DCS on the Barge by the 

Ghanaian authmities,415 the Claimant contends that these actions on the part of the Respondent 

"were likewise baseless'', as the DCS was ''ehher owned by or in the rightful possession of 

BE[Lj".4H1 From the Claimant's poinl of view, the seizure constitutes the torts of conversion and 

trespass to chattels under Ghanaian Jaw .417 

(b) The Respondent's Position418 

26!. The Respondent does not expressly deny that the arrests and seizure of the DCS took place, but 

offers severaJ arguments why the Claimant's c1a]ms for false arrest and conversion and trespass 

should be dismissed, as described below under the Parties' Legal Arguments. 

410 

4Jl 

413 

4J« 

415 

416 

417 

4!1! 

Statement of Claim, para. 302. 

Statement of Claim, para. 303. 

Statement of Claim, para. 304. 

Claimant's Post-Hearing Submission. para. 95, 

Claimant's Post-Hearing Submission, para. 95: Hearing on the Merits Transcript, Day 6, 13.1:15-155:9. 

Statement of Claim, para, 305. 

Statement of Claim, paras. 304, 307. 

Claimant's Post-Hearing Submission, para. 97, 

The Timothy Everhart arrest is addressed by Respondent in its argument section, under the headings 
"False Arrest" and "Conversion and Trespass", at paras. 160-168 of its Statement of Defense, paras. 157-
158 of its Rejoinder, and para. 196 of its Post~Hearing Submlssion. 
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THE T!UllUNAL'S ASSESSMENT AND CONSIDERATION OF THE FACTS 

1. The Negotiation of the PI' A 

262. The facts noted above concerning the negotiation of the PPA, as well as the Parties' positions in 

that respect, shed an important light on the business BEL and the Government of Ghana 

intended to undertake and the terms on which they agreed to operate. Despite the massive 

amount of documentation and the extensi.,,.e plead-ings submitted in this arbitration, it is 

important not 10 lose sight of the essential commitments and undertakings of the parties during 

the negotiation of the PPA and the context in whlch these comm.itments and undertakings were 

made. 

263. The MOU signed by the Parties on 16 May 2007 clearly reflects what the Parties expected to 

achieve by means of this understanding. While Ghana needed some mitigation of the acute 

power shonage that was affecting the country at the time, the Claimant was prepared to commit 

itself to make the Barge operational in a short period of time. To this end BEL proposed to 

make the Barge operational within ninety days from the execution of the PP A. This proposal 

outbid all other interested competitors for the project who had estimated longer periods to bring 

the Bm-ge into operation. The Government of Ghana accepted BEL's proposaL 

264. The proposals made by Mr. Elders were not based on theoretical considerations but followed a 

very specific technical study contained in the "Master Energy Plan and Report of Site Survey", 

submitted to the Ministry of Energy on 14 May 2007, which was followed on 24 May 2007 by a 

detailed Technical and Commercial Proposal. The ninety-day undertaking for the refurbishment 

and commissioning of the Barge is prominent in this proposal, as were a number of milestone 

events later to be included in the Third Schedule to the PPA 

265. It did not take long for the negotiations of the PPA to reach the crucial element of the fees that 

would be paid for accomplishing this project. The Tribunal notes that on 14 June 2007 Mr. 

Elders submitted to the Ministry of Energy a "Tariff Analysis Report", to be followed shortly 

thereafter by the Letter of Intent provided to him by the Ministry of Energy proposing a lower 

tarill' rate for the Tolling Fees. At Mr. Elders request, on 21 June 2007, the Ministry of Energy 

provided him with a letter of intent which proposed a lower tariff rate for the Tolling Fees. 

266. As !rom that point the negotiations were largely concerned with the question of Tolling Fees 

evidencing the disagreement of the parties about tl1is element and other technical aspects of the 

project. As has been noted, a meeting was held on ll July 2007 between Messrs. Elders and 
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Amo and Ghana's President at the time, Mr. John Agyekum Kufuor, seeking to unblock the 

obstacles that had impeded the progress of those negotiations. A further conversation was 

apparently held between the President and Mr. Phillips which the Claimant asserts was key to 

his decision to make the necessary investment for undertaking the project. Although there is no 

record or other evidence of these conversations, except for the \Vitness statements of the 

Claimant's officials concerned, and there are no comments by the Respondent on these 

conversations, the fact that the PPA and related agreements were signed on 27 July 2007 

indicale that the negotiations were in the end successful. The Effective Date of the PPA was 

agreed as 3 I October 2007. 

267. In the course of the negotiations on the PPA, BEL was registered as a locally incorporated 

company to comply with Ghana's legal requirements. This fact, together with the legal opinions 

issued by Ghana's Minister of Justice and Attorney General on 26 October 2007, is at the heart 

of the legal aspects of this dispute and as such will be examined further below. 

268. While the Claimant suggests that the Respondent had hidden motives to delay the negotiations 

and to impede their successful conclusion, nothing in the factual record of this case so confirms 

or implies. In the Respondent's view such difficulties arose from the economic considerations 

underlying the various proposals. The facts discussed lead the Tribunal to believe that the latter 

was indeed the case. If there were other motives, these have not been supported by the evidence 

and are hence more a matter of speculation than of established f~tct. 

269. Despite the difficulties the negotiations faced, in the end the agreed PPA established two sets of 

clearly defined obligations. For BEL it was to lease the Power Station from Ghana mrd have it 

ready for commercial operation, with the capacity to deliver 125 MW to the National Grid, 

within ninety days from the Effective Date of the PP A. A cost of USD 40 million was estimated 

at the time for this undertaking, with the additional important commitment that BEL would bear 

all costs of the commissioning. In addition, BEL would convert the Power Station into a 

combined cycle power plant, at the estimated cost of USD 100 million,. Other stages of the 

project included the addition of two more combined cycle barge mounted systems at an 

estimated cost of USD 250 to 300 million, investment in infrastructure for the supply of natural 

gas and BEL's commitment to provide all the required fuel to the Project and pay for its cost. 

270. Ghana's responsihilities were equally clearly established. It would ensure that all necessary site 

electricity was provided; would construct, install and connect the transmission line and relay 

protection equipment to connect the Power Station to the National Grid, with BEL providing for 

adequate transmission cables to the point of interconnection with Ghana's national electricity 
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grid; and "take and pay" for all electricity generated by the Power Station during the term of the 

Agreement. Governmental approvals, administrative permits and other regulatory requirements 

would be enoured by Ghana. 

27 i. An important aspect of the PPA was the Parties' commitment to ensure mutual collaboration to 

achieve the objectives of the Agreement and the performance of their respective obligations. As 

an additional safeguard it was further provided that should BEL be unable to commence testing 

of the Power Station as a result of Ghana's failure to provide an adequate transmission Une and 

interconnection facilities for the Power Station, Ghana would be obligated to commence paying 

Tolling Fees to BEL in accordance with para. 11.9 of the PP A. 

272. As is only too evident from the Parties' submissions in this case, the performance of each other 

in respect of these reciprocal commitments and obligations has been disputed, While the 

Claimant maintains that the reason why the pn:~ject could not be completed on time was because 

of Ghana· s failure to provide for the necessmy electricity and power lines and other elements of 

non-performance, Ghana contends Lhat all the assurances given by BEL in the course of the 

negotiations turned to be untrue as Lhe latter had neither the capability or the experience to do 

the job. The Tribunal's task is to find out, on the facts of the case, which party ls right or vvrong 

in its contentions and attach the coJTesponding legal consequences, whlch wl11 be addressed 

further below. 

2. The Facts Conceming the Power Station and the Barge 

273. Of the facts noted there are two that stand out as crucial for the resolution of the dispute 

between the Pm·ties. The first concerns the point where the respective Parties have the 

responsibility for connecting the Barge to the national grid. It will be seen that the point where 

the Claimant's responsibility for the connection ends and that of the Respondent begins has 

been the matter of important debate. The second question concerns which Party has the 

obligation to pay for the RTU, MicroSCADA oystem and the DSC. While they are located on 

the Bmge. these systems are also important for the proper functioning of the equipment in the 

Substation. 

274. The Claimant contends that final commissioning cannot be achieved without the final 

connection to the G-NITS as it is the essential source of power for the operation of the turbines 

and the their testing. The Respondent, on the other hand. is of the view that the 161 kV 

electlical system must be fully operational before the Power Station can be connected to the 

Glid as it is the key element for allowing power to be exported from the Barge and energy 
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imported into it, as required, The allocation of the respective responsibilities will be examined 

fmther below, 

3, The Facts Concerning the Commissioning Steps 

275. The Pmties also disagree on the steps that must be followed to achieve proper commissioning of 

the Power Station. The four "milestones" identjfied by the Claimant do not appear 

objectionable, and this is also true of the more detailed enumeration set out ·in 

Mr. Brinckerhoff's Expert Report and submitted by the Respondent Both are descriptive of the 

sequence of events that are necessary to finalize commissionlng. However, in the view of the 

Tribunal, what matters is not so much how many milestones have been ach1eved but the end 

result: that is to say whether the point has been reached at which the Power Station is generating 

the requ]red amount of eleclrJcity and, subject lo interconnection. ready to deliver to the 

National Grid. As has become evJdent from the facts discussed above the Power Station \Vas not 

ready to generate and deliver the required amount at the date established in the PP A, and it is 

still not ready to do so, even though some of the required steps may have been achieved. 

276. A related issue is whether the Parties were required to cooperate to achieve the final point of 

commissioning, whatever that might have been. While the Claimant maintains that the standards 

of conduct between owner and contractor to this end identified by Mr. Badger are inapplicable 

in this case because BEL had no obligations in this respect and the Respondent had no right to 

partidpate in the commissioning process, the Tribunal must recall that one of the essential 

elements of the PPA, as noted above in respect of the negotiation process, was the Parties' 

commitment to ensure mutual collaboration to achieve the objectives of the Agreement and the 

performance of their respective obligations. That the Parties should work in isolation from each 

other does not seem to be consistent with their commitments under the PP A 

277, The facts relating to the Turning Gear and First Fire of the Turbines as the preliminary 

commissioning steps are not difficult to establish. It is not disputed that such steps were attained 

in the course of 2008 although the precise dates are not entirely clem·. But what matters is to 

establish whether these steps led ultimately to the steps necessary to reach the required 

operational capacity. 

278. The answer to this question appears to be in the negative. The Respondent's contention is that 

First Fire was attained for a very short period of time, estimated in the seconds or minutes, and 

that this was done by manipulating certain functions of the control systems that were essential 

for a proper attainment of the steps to follow, including the closely related stage of FSNL The 
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Tribunal considers thai the contention of the Respondent is convincing having regard to the 

record of evidence chronicling the many difficulties that key pieces of equipment experienced. 

The evidence available shows that critical systems such as the Turbines, DCS, fuel tanks, 

16lkV GIS switchgear, transformer and relay protection devices had all been affected at one 

lime or other by serious problems in their functioning. Given these shortcomjngs it is clear to 

the Tribunal that it would not have been possible to attain the steps required in a technically 

reliable manner. as will be discussed below. 

4. The Facts on the Availability of Site Electricity 

279. This is another aspect in respect of which the Parties have diametrically opposed views. The 

main issues are vvhether site electricity, i.e. the required capacity that ought to be supplied~ was 

available, whether this was available at the appropriate time, and above all, whether in the end 

the commissioning process was negatlvely impacted and made more costly. 

280. The Tribunal notes that although the Claimant has made contradictory assertions in some 

documents, wbmissions or depositions, with particular reference to IV1r. Elders certification in 

2007 that electricity had been supplied at the required voltage and frequency, there are also facts 

that point to the difficulties the Claimant faced in this connection. The Tribunal finds the 

Claimant's assertion that lhe supply of electricity was intermittent and was cut off for periods of 

hours and days, and its claim that generators had to be purchased to deal with this problem, io 

be credible. It is a situation which is not surprising in a rural setting and in remote villages of a 

developing country. 

281. Whether the capacity supplied was adequate is also disputed, but there can be no doubt that the 

difficulties encountered had a negative effect on the commissioning process and indeed 

increased its costs. It is difficult to establish for how long this effect lasted but it can be safely 

noted that it did not extend beyond the point in time at which the generators became fully 

operational. Thus. it can safely be assumed that the following steps in the commissioning 

process could not have been impeded by this factor. 

5. The Turbines Mechanical Testing at FSNL 

282. The mechanical testing of the turbines at FSNL was not successful. The record is sufficiently 

clear as to the problems that plagued the rehabilitation of the equipment and its operation. The 

delivery of supplies was estimated to take up to 30 months and the rehabilitation would take 

until 2011, the dates varying for each turbine. The costs of rehabilitating were also estimated to 
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be significant. Among other factors compounding these difficult.ies was the question whether 

liquid fuel should be used for the power generation, and if so which kind and price, or whether 

natural gas should be used instead. 

283. The Tribunal must also note that in the circumstances the certification made in 2009 by Ansaldo 

as to the turbines having completed the FSNL milestone is unrealistic, particularly if taken 

together with the Claimant's complaint that grid connectivity was not available. It must also be 

noted that after the Claimant asserted that it had attained that milestone, it later conceded that it 

had not attained the milestone because of the alleged Jack of grid connectivity. 

284. The Respondent, however, has argued that the transmission line was only necessary to attain the 

later milestone of FSFL, and that testing at FSNL could have been achieved using the Black 

Start Generator bm that this could not be done because of the state of disrepair of the wrbines. 

As this discussion is closely related to lhe Jssue of grid connectivity, this aspect of the dispute 

will be examined next in the light of the facts. 

6, The Facts Concerning Grid Connectivity 

285. The state of the connection and transmission lines to the Essiama and Elubo substations has 

been also much debated. It is not disputed, however, that as at present the Elubo substation 

cannot receive back-feed from the Barge. The Parties also disagree on whether the Essiama 

substation can take the full load from the Barge or whether the Elubo transmission line must be 

operational for this to happen. 

286. The fact that these lines were not fully operational for the needs of the project at the time work 

on the Power Station was supposed to be progressing, particularly because of the dense tree 

overgrowth that interfered with the route of the lines, is well established. Photographic evidence 

in the record is convincing to this effect. Notwithstanding maintenance work occasionally 

carried out by the Respondent the problem appears to have endured. That the Essiama line was 

energised in mid 2008 is also a well established fact, but the question that remains is whether 

this was enough for handling the output of the Barge, assuming that this was available. 

287. It is important to note in this connection that, in accordance to the Respondent's information, 

the Essiama Transmission Line to Tower 3 was in fact energised on 8 August 2008, and there is 

no reason to doubt the accuracy of this assertion. Whether this was enough to connect the Barge 

to the National Grid, as stated by the Respondent, is open to some doubt, in pan because the 

capacity of the line was at the limit of the Barge's maximum output and in part because, 
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according to the Claimant, there were some technical issues concerning the backfeeding of the 

Elubo substation. The ability of the Elubo Transmission Line to deliver the required power and 

to handle the Power Station output is also somewhat doubtful. The Claimant's argument that 

both substations should be coordinated Jn lhe.ir operation is convincing as otherwise there would 

have been no need for two transmission lines. 

7. The Commissioning of the RTU!Micro Scada System 

288. ft is also a well established fact in the record that BEL, through ProEnergy acting as its 

subcontractor, requested several proposaJs from other parties to commission tbe RTU system on 

the Barge. From the exchanges with these other parties it appears that the work to be performed 

did not involve merely repair or even upgrading of the system but thai an entirely new system 

would have to be installed with the corresponding cost. While in the "Grid Connection Process 

Agreement", concluded between the Claimant and the Respondent at a meeting held on 17 June 

2008, the latter was to use its contacts to seek a proposal from ABB, it was nonetheless 

established that BEL would be responsible for this commissioning. 

289. As a matter of fact, the Grid Connection Process Agreement (R-52) concluded hetween the 

Claimant and the VRA provided for the Claimant's obligations as to the commissioning of the 

RTU. These obligations were expressed as follows: "upon completion and review of the above 

pre-energization check list, Balkan Energy will contract an Independent Third Party 

Testing Company to perform a complete installation, engineering and commissioning 

overview: this will include review of the VRA Audit. Upon completion of the third party 

inspection, Balkan Energy and the VRA must agree jointly in acceptance and connection of the 

161 kV Transmission Line to the Barge". Although the drafting of these terms was not as clear 

as would have been desired it is nonetheless reasonable to conclude that while the 

commissioning of the RTU was the Claimant's responsibility, this would be subject to an audit 

by the VRA and the process as a whole would then be further sut>jcct to the supervision of the 

contracted third party. It must also he noted that the text of the Agreement does not refer to the 

Respondent's obligation to seek a proposal from ABB. 

290. Beginning in October 2008 BEL came to the view that payment for the system was Ghana's 

responsibility and that prior discussions with third parties to undertake such work were only 

meant to appraise itself of the scope of the work so that the Claimant could appropriately 

coordinate with the Respondent. In its view the Grid Connection Process Agreement had 

provided for Respondent's contractors Forclum and Norlec for commissioning the new 
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MicroSCADA system and that GridCo as the government operator of the National Grid was 

under the law of Ghana under the obligation to ensure and consequently pay for this 

commissioning. 

291. While the Grid Code promulgated in 2009 does contain this provision which imposes the 

obligation on GridCo, it must be noted that this happened two years after the conclusion of the 

PP A, thus the terms of the Code are not dispositive of the issue under discussion. Even so the 

Claimant asserts that prudent industry practice and prior Jaw still placed this obligation on 

Ghana at the time of the conclusion of the PPA, as reflected in the 2007 version of the Grid 

Code and its connection to the regulations passed in June 2008 drafted on the basis of that 

version. The fact remains, however, that the Grid Code was formally promulgated much later 

than the PPA and only became legally binding after the PPA has been concluded. lt must also 

be noted, as the Respondent points out, that the Grid Code expressly states that it was not 

intended to alter pre-existing contractual obligations. Article 4.18 of the 2009 Grid Code in fact 

provides: "The Grid Code shall apply to all such existing contracts insofar as the Glid Code 

does not impair the obligations arislng from the existing contract." 

292. Still more important than the legal considerations is the actual discussion that took place 

between BEL and the third parties that would perform the work concerning the RTU system. 

The Respondent points out that the Claimant attempted to find a vendor for this work as soon as 

it assumed control of the Barge and never forwarded any of their proposals to the Respondent. 

Even the guidelines provided to ABB for this commissioning, which as noted were request.ed by 

intermediation of the Government, were drafted by the Claimant and, tellingly, provided that 

only the Claimant's listed personnel would be authorized to communicate with the 

subcontractor. Equally telling is the fact that ABB's proposal identified BEL as the "Customer". 

The Claimant asserts that this was only meant to facilitate the commissioning and that it 

volunteered to help with the costs but it never agreed that this task was within its responsibility. 

However, the fact remains that for all practical purposes it was the Claimant who appeared as 

the entity responsible for this mandate to subcontractors. 

293. The facts thus point in the direction that it was the Claimant's responsibility to pay for the 

commissioning of the system. Yet, as the Respondent has also noted, the Claimant has provided 

no evidence that the work was completed or when, as it neither notified the Respondent that the 

RTU was installed and that connection to the National Grid was requested to complete the 

commissioning. 
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294. The Pmties have also discussed the functions and requirements for the operation of the 

RTU/MicroSCADA system, particularly about its role in respect of the connection of the Power 

Station to the National Grid. There can be no doubt about the fact that this system is necessary 

for the appropriate operation of the connection to the National Grid as it would have been 

otherwise futile to include it in the works to be undertaken on the Barge and generally in the 

Grid Code and its background documents, The issue, however. is how decisive this factor is in 

ensuring that the commissioning of the Barge can be achieved. While the Clalmant maintains 

that it is criticaL the Respondent is of the view that it is preferable but not essentiaL The 

Respondent asserts that, in any event what is essential is that the 161kV eleclrical system on the 

Barge should be in place. 

295. The Tribunal is convinced by the Claimant's arguments that the RTU system is necessary for 

the proper functioning of the interconnection to the National Grid and that the commissioning of 

the Barge would have been more difficult to attain without it. It is equally convinced, however, 

that, as noted by the Respondent, for any such functions to be properly handled the !6lkV 

electrical system must be available as othen.vise it appears to be immaterial that the control 

cemer would be on the Barge, close lo it in the Substation or far away because there would have 

been nothing to monitor or controL It must be kept in mind that the RTU/MicroSCADA systems 

are monitoring and control devices for the connections to and from the Barge, the operation of 

which requires in the instant case the electrical output to monitor and controL But such an 

electrical system does not appear to have been completed and this would have in itself 

prevented the connection to the National Grid inespective of the fact that the RTU was in place. 

296. The Claimant also states that even if the RTU is commissioned, interconnection cannot occur 

unless "both sides exchange (coordinate) all of their separate 161 kV protective relay 

settings":'' thus confirming that both the RTU m1d the 161 kV system are necessm·y to connect 

to the National Grid. The technical details submitted as Attachment 6 to Mr. MacDonald's 

atlidavit""' demonstrate that the RTU 2,000 MicroScada is the source of automation for the GIS, 

which in turn is an essential element of the 161 kV electrical system. The same document also 

suggests that the RTU monitors not only the GIS but the whole Substation. 

297. The Tribunal also recalls that although Ansaldo recommended not to use the Black Start 

Generator for commissioning and insisted on the need for grid connectivity to this end. the 

419 

420 

Claimant's Post-Hearing Submission, para. 86. 

At pp. 15·16, and in particular p. 16 in fine. 
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validity of this opinion can be serjously put in doubt as the facts exam1ned above suggest that 

the generator may well be capable of handling the commissioning tasks. 

8. The Testing and Commissioning of !he Barge at the End of 2008 

298. In the course of the second half of 2008 it became noticeable that distrust had begun to 

characterize the relations between the Parties about the work each was supposed to perform. In 

July of thal year the Respondent had written to BEL confirming that the Essiama Transmission 

Line was ready to be energised, \Vhlle at the same time it requested the Claimant to witness and 

sign-off the commissioning tests of the 161 kV equipment and protection relays that the 

Claimant was to make available for the Hnal commissioning of the Barge and its connection to 

the Nalional Grid. As noted, no answer was received to these requests. For its part, the Claimant 

informed the Respondent in October 2008 that the Power Station would be ready for Final 

Testing and Commissioning at the end of that month and would be ready to strut generating 

power on l November 2008. This was to be followed by the connection of the Transmission 

Line from the National Grid to the Power Station so as to test all systems on the Barge and 

deliver power to the National Grid. As discussed above. it appears that the work on the 161 kV 

electrical system had not been completed at that time and in the Respondent's view was never 

completed. 

299. Another major source of conflict was the bad relationship that had developed between BEL and 

its subcontractor ProEnergy, which ended up in serious allegations being made by the former 

against the latter in the litigation they were involved in before the US courts. The exchanges that 

had taken place between these two entities in 2008 are very illuminating on the issue whether 

the work on the Barge had been completed and was ready for final testing and commissioning. 

They show that, in spite of the assurances given by Ansaldo and other persons that the turbines 

had reached FSNL, ProEnergy believed that this had never happened, or if it had it was for not 

more than ten seconds, with multiple incidents of electrical and mechanical failures in the 

process. 

300. It is a fact that the Power Station was not ready to deliver energy on 1 November 2008. While 

the Claimant asserts that commissioning could not be completed on time because of the 

Respondent's breaches of the PPA, the fact remains that what BEL had announced i.e. that the 

Barge was ready to deliver power on l November 2008 was not the case. Again on this matter 

the allegations made in the US litigation, just as the testimony provided in those proceedings, 
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show that in BEL's view ProEnergy was liable for repeated failures in the discharge of the work 

entrusted to it. 

9. The Facts Concerning the Parties' Negotiations of 2009 

301. The discussion between the Parties continued into 2009 without any signs of improvement. The 

Claimant had invoiced the Respondent for an amount of Tolling Fees on 25 November 2008 and 

a meeting was held on 24 February 2009 to discuss this question and the commissioning at the 

Barge. but it did not go beyond the Respondent requesting the Claimant to withdraw the 

invoices and proposing a new plan for the Barge. Nevertheless an Inter-Ministerial Committee 

was set up to revie\\' the PPA and the comnTissioning process and a site visit was conducted. A 

further meeting was held on or about 12 July 2009 to discuss the question of FSNL, fuel supply 

and other matters, but no progress was made, as evidenced by the fact that on 7 August 2009 the 

Respondent again rejected the Claimant's invoices and denied the Claimant's entitlement to 

Tolling Fees. On the same day the Claimant delivered a notice of breach of the PPA and 

decided to draw upon the Letter of Credit. 

302. The Claimant's position on the facts is that FSNL of Turbine 1 was attained on 2 March 2009 

and of Turbine 2 on 12 July of that year. emphasizing that Ansaldo had certifred this fact on 

9 July 2009 and noting that this milestone had been achieved without electrical grid 

connectivity. The Tribunal must note in this respect that this contention confirms the fact 

discussed above that FSNL can be run without grid connectivity using the Black Start 

Generator, as the Respondent has argued, and that, in any event, as also noted, grid conneclivlty 

had been available much earlier, as asserted by the Respondent. 

303. The Tribunal must also state that it is skeptical about the value of Ansaldo' s certification of 

these facts, as the letters submitted by Ansaldo do not allow concluding that the proper tests 

were conducted by qualified experts. Moreover, these tests were not approved or witnessed by 

the Respondent in accordance with the requirements of the PPA, as the Respondent has pointed 

out. The information available from the ProEnergy Litigation is also not helpful to support the 

Claimant's assertions. Jn the ProEnergy Litigation, the Claimant argued that the rotor blades had 

been irreparably damaged by the subcontractor, and, as noted further above, ProEnergy had 

adamantly expressed its conclusions that the turbines had never been fired at FSNL, and that it 

was prepared to so testify. In any event, if the turbines had been fired at all this has been for few 

seconds or minutes and after bypassing the technical requirements for reaching proper 

functioning of the turbines. 
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10. The Facts Relating to !he Letter of Credit 

304. The facts concerning this other point of contention between the Parties m·e first that there was 

indeed an obligation for Ghana to make available a Letter of Credit to the Claimant under 

Clause 1 1.7 of the PPA, which would provide the necessary assurances to BEL's lenders. This 

obligation was satisfied by the Respondent on 24 August 2007 on Stanbic Bank issuing such a 

Letter, which was thereafter renewed in 2009 and 2010. The Letter of Credit under Clause 11.7 

was for an amount equal to the sum of Tolling Fees and fuel cost payable over sixty days, on the 

basis of a certain output of power and other requirements. 1l is also quite evident that absent 

such a power output, entitlement to Tolling Fees would become moot and the Letter of Credit 

would be deprived of its legal basis under the Contract. It has also been established above that 

the necessary power outpul was never attained as the Power Station could not be commissioned 

on time. 

305. Thus the issue of the Claimant's complaints about the fact that BEL was not issued with a 

replacement Letter of Credit are inextricably linked to the question whether entitlement to 

Tolling Fees was properly established. Such entitlement required formal approval by the 

Respondent of the Claimant's invoices, which, as noted above, never happened since the 

Respondent rejected the invoices in 2009. The Tribunal must also note that under Clause 11.7 of 

the PP A, the consequences of a breach by the Respondent would be that the Claimant could 

draw on the existing Leller and, above all, that it would suspend the delivery of electricity. 

There was thus an express link between the purpose of fhe Letter of Credit and the delivery of 

power from the Bm-ge. While the Claimant complains that it could not present the issuing bank 

with an undisputed bill signed by the Respondent, the fact is that the bill was indeed disputed. 

The Claimant complains that BEL's situation became more di!Ticult when it switched from 

Stanbic Bank to Zenith Bank because a Letter of Credit was not unavailable and this resulted in 

the latter Bank freezing BEL's accounts in 20!0. But fhis does not change the fact that the 

absence of power delivery and consequential loss of BEL's entitlement to Tolling Fees meant 

that the requirements for issuing the Letter of Credit could not be met. As noted by the 

Respondent it would otherwise have issued a false certification to the bank. 

306. In the Tribunal's assessment of the facts, the dispute about whether renewals were issued in 

time, whether there were tacit waivers by the Claimant or whether the Claimant could not draw 

on the Letter of Credit because there was no such Letter, and fherefore no damage could be 

caused, is moot in light of the incontestible fact that power delivery was unavailable and the 

fact that this gave rise to the legal consequences noted. The Respondent has also m-gued that as 
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this is in any event an obligation under the PPA which it claims is void ab initio, there would be 

no obligation to enforce, The Tribunal shall examine the validity of the PPA below, 

11. The Facts of !be Arrests and Seizure of Equipment 

307, It is also an established fact, not denied by the Respondent, that Mr. Timothy Everhart was 

mTested by Ghanaian authorities on 9 January 2010 and later released on 11 January 2010, 

Mr. William Berkenbile, an employee of ProEnergy was also detained for questioning at about 

the same time. The stated reason for these arrests was the suspicion that the affected persons 

were involved in misappropriating the DCS from the Project Site. 

308. The Claimant asserts that Mr. Everhart was treated in an undignified manner and not allowed to 

contact attorneys or the United States' Embassy for over two days. \Vhile there is no evidence 

of physical ill-treatment, the assertion that undignified treatment occurred can well be 

considered credible (as might be the case in many countries, developed and less developed), The 

U, S, Embassy was ultimately contacted and it appears that it had to file a formal protest with 

the Respondent to ensure proper access to the detainee, Subsequently to his release Mr. Everhart 

was not permitted to travel and was invest] gated about the alleged theft of computer equipment, 

procedures that in the Claimant's view have not yet resulted in his exoneration. 

309, While the Claimant alleges that the arrests took place because the Claimant had instituted 

arbitration proceedings, this would be difficult to establish, The mTests were undoubtedly 

related to the ongoing dispute between the Parties and the mutual accusations that were made at 

all levels, The fact, however, that these events coincided with the time arbitration proceedings 

were instituted does not allow the Tribunal to rule out the Claimant's allegations in this respect 

As the DCS was BEL's property or BEL had the rightful possession of the equipment, in the 

Claimant's argument the seizure constitutes the torts of conversion and trespass to chattels 

under Ghanaian law, as will be discussed further below. In the Tribunal's view, Mr.Everhart's 

moving the DCS from one place to another within BEL's leased domain was not justifiable 

cause for his arrest. 
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V. THE PARTIES' LEGAL ARGUMENTS 

A. THE CLA!.MANT'S COHPORA TE IDENTITY 

3 I 0. While the Respondent acknowledges that the Claimant in this arbitration purports to be BEL, it 

asserts that BEL's corporate identity, and that of its parent companies, is unclear.421 For its part, 

the Claimant maintains that it was incorporated in Ghana on 16 July 2007 422 

31 1. During the negotiations that led up to the signing of the PPA. the Claimant represented to the 

Respondent that it was a company registered in the Netherlands.423 At the 15 October 2010 

hearing on jurisdiction in this arbitration, the Tribunal requested that the Claimant describe its 

relationship to the Balkan Group424 On 5 November 2010, the Claimant submitted that il is a 

wholly-owned subsidiary of Balkan Energy Ltd. (UK) ("Balkan UK"), which, in turn, is a 

wholly-owned subsidlm')' of Balkan US, "a company incorporated in Texas, United States. "425 

The Claimant also exp.lained that "[a]t no stage have any of these entities been incorporated in 

the Netherlands."426 Similarly, the witness statements accompanying the Claimant's Statement 

of Claim reiterate that it is a subsidiary of Balkan US, a company "formed to bring private 

. d 1 . . . h . d , 4" mvestment to eve opmg countnes wit power generatiOn nee s . -

3 I 2. ln its Statement of Defense, the Respondent submits that Balkan US is not registered with the 

records department of the Texas Secretary of State. The Respondent further submits that, when 

the Claimant was questioned about its corporate identity in a proceeding before the United 

421 

~22 

424 

425 

426 

427 

Throughout Respondent's submissions, it refers to the Claimant as "Balkan". 

Agreed Chronology of Events, dated 26 March 2013 ("Agreed Chronology of Events"), at I. 

Exhibit C-38, Attachment 6: .Memorandum of Understanding signed by Phillip Elders and representatives 
of Ghana's Ministry of Energy on 16 May 2007 ("MOU"); Statement of Defense, para. 9: The 
Respondent submits that BEL's identity "is ... one of the lssues before the High Court of Ghana", namely 
"whether BE[L] was properly constituted, whether representations regarding its ownership were false, 
and whether Balkan fraudulently induced the Government to enter into the PPA by misrepresenting its 
ownership structure, capabilities, :md ability to commission a power barge." The Respondent does not 
detail the findings by the High Court on those issues in its Rejoinder. In its Post-Hearing Submission, 
para. 7, the Respondent suggests that tl1e Claimant "has offered conflicting versions of its corporate 
structure ro the Tribunal as well as to various courts in the United States and regulatory agencies" and that 
the Claimant's "7, 2013 submission to the Tribunal [Claimant's 7 June Letter] only added to the 
confusion, raising additional questions about the accuracy of Balkan's public filings.'' 

Statement of Defense, para. 5. 

Claimant's Answers to Questions Posed to the Patiies by the Arbitral Tribunal at the Hearing of 
15 October 2010, 5 November 2010 ("Claimant's 5 November 2010 Submission"), at 4; Statement of 
Defense, para. 5. 

Claimant's 5 November 20_10 Submission, at 4; Statement of Defense, para. 5. 

Exhibit C-38·. Witness Statement of Phillip Elders, paras. 2, 6: Exhibit C-35: Witness Statement of Gene 
Phillips, para. 6. 
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States District Court for the Western Disttict of Missouri (the "US District Court"), Claimant's 

counsel, Mr. Mitchell Madden, stated that Balkan US "was never formally formed" 4
" The US 

District Court subsequently concluded that Balkan US's "existence is somewhat suspect 

considering that it held itself out as a Texas corporation in the case before this Court when in 

fact it was not legally forn1ed .... [and that] Balkan's briefing has not remedied the Court's 

concerns regarding the existence of [Balkan US], but has further compounded the issue".429 

313. The Tribunal notes that the Claimant's Reply does not respond to the Respondent's concerns 

regarding BEL's corporate status. 

314. ln the Claimant's 7 June Letter, the Claimant provided the following chmt, which it contends 

accurately reflects the organizational structure of BEL at the time of the signing of the PPA in 

July 2007:430 

429 

430 

Chart 1 

Balkan Energy (Ghana) Limited 
Ownership Structure as of 712712007 

Syntek West, Inc. 
(Nevada) 

EPC International, 
Inc. 

(Texas) 

Balkan Energy 
Corporation 
(Wyoming) 

Balkan Energy 
Limited 

(United Kingdom) 

100% 

I 
Balkan Energy 

(Ghana) Limited 
(Ghana) 

Statement of Defense, para. 8; Exhibit R-1: "Balkan Energy Limited (Ghana)'s Brief in Opposition to the 
Govemment of Ghana's Supplemental Brief in Opposition to the Motion of Balkan Energy Limited 
(Ghana) to Intervene and for Reconsideration of the Court's February 7, 2011 Order, In re Government of 
Ghana, No. ll-9002", at 2. 

Statement of Defense, fn. 3; Exhibit R-2: "Order, Government of Ghana v. ProEnergy Services., LLC, 
No. 11-9002,2011 WL 2652755 (W.D.Mo. June 6, 20.1 !)'',at 5-6. 

Claimant's 7 June Letter. at 3-4. 
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315. The Claimant contends that its ownership structure, shown above, was modified in February 

2008 upon the creation of Balkan Energy, LLC Nevada ("Balkan Nevada"), and the transfer 

from Syntek West Inc.'s ("Syntek West") subsidiary, Balkan Energy Corporation Wyoming 

("Balkan Wyoming"). The CJaimcmt submits that the following chart reHects BEL's ownership 

structure at the time the preselll arbitration was filed in 2009 until present:'"' 

Chart 2 

Balkan Energy (Ghana) Limlfed 
at Current Ownership Structure 

EPC International, 
Inc. 

(Texa$) 

Balkan 
Energy, LLC 

(Nevada) 

100% 

....---'--~ 
Balkan EnergyJ 

Limited 
(United Kingdom) 

100% 

Balkan 
HOldings, LLC 

7 
.~,/ 

316. In its 10 July Letter, the Respondent notes that the Claimant has given five different versions of 

BEL's corporate structure throughout the proceedings, and points out several discrepancies. 

First, the Claimant contends in its 7 June Letter that Syntek West transferred full ownership of 

Balkan UK to Balkan Wyoming in September 2007, whereas the UK annual returns filed by 

Balkan UK for 2009 and 201 J show that Syntek West still owned Balkan UK Second, the 

Claimant alleges that Balkan Wyoming transferred full ownership of Balkan UK to Balkan 

Nevada in 2008.'32 whereas it also contends in a different document433 that the ownership was 

actually transferred to another entity, Balkan Energy LLP. Finally, the Claimant contends that 

43! 

432 

433 

Claimant's 7 June Letter, at 5. 

Claimant's 7 June Letter, p. 5. 

Claimant's 7 June Letter, Attachment II.7. 
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EPC lnternationa.llnc., company owned by Mr. Eiders, held a 10% of Balkan Wyoming in 2007 

and another of Balkan Nevada in 2009, whereas the Texas Franchise Tax reports between 2006 

and 2012 do not reflect this ownership434 The Respondent concludes that the Claimant's June 7 

Letter has not remedied the concerns about BEL's corporate structure, but has rather 

compounded the issue. 

317. In its Post-Hearing Submission, the Claimant reaftlrms the fact that "it has not offered 

inconsistent version of its ownership in this or any other proceedings"435 but concedes the point 

made by the Respondent436 that "Balkan UK Financial Reporting, as found on-line, incorrectly 

stated tl1e history of Balkan UK's true corporate structure", as apparently, "the local agent failed 

to note the conect information in 201] ". The Claimant suggests that the "unintentional 

'discrepancies' only relate to the ownership of Balkan UK and not to the ownership of BEL" 

l emphasis added by the Claimant].'137 

318. In its Post-Hearing Submission, the Respondent concludes thai the Claimant "has offered 

conilicting versions of its corporate structure to the Tribunal as well as to various courts in the 

tlnited States and regulatory agencies", and highlights that "regardless of who Balkan's parent, 

grandparent or owners actually are, it is clear that, contrary to the representation contained in 

the Memorandum of Understanding ( ... ) none of these Balkan entities had any prior experience 

in refurbishing a power plant, much less a power plant in Africa".438 

319. The Ttibunal finds that the information regarding the COJ}Jorate identity of the Claimant 

company ls indeed confusing, as claimed by the Respondent. During the negotiations leading to 

the conclusion of the PPA, the Claimant asserted that BET was a company registered in the 

Netherlands. Following the hearing on jurisdiction the Claimant explained that the company is a 

wholly owned subsidiary of Balkan US which it said was incorporated in the State of Texas. 

However, no records of the incorporation in Texas has so far been made available. It is also to 

be noted that, in the US proceedings, the VS Court was informed that the company had not in 

fact been formally incorporated, and this led the US court to conclude that the situation was 

somewhat suspect. The information provided by the Claimant following the hearing on the 

merits shows that, at the time of the signing of the PPA in 2007, Balkan UK had Nevada, Texas 

Respondent's 10 July Letter, p. 5. 

Claimant's Post-Hearing Submission, para. 3. 

See Respondent's 10 July Letter. 

Claimant's Post-Hearing Submission, para. 4; Appendices A-1, A-2 and A-3. 

Respondent's Post-Hearing Submission, paras. 7-8. 
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321. 

and Wyoming corporate entities among its controllers. By 2008 this structure had changed to 

include severa1 Nevada corporations and one Texas corporation as the owners of Balkan UK. 

Different information was included, apparently by mistake, in the UK !lnancial reporting for 

2009 and 201 J . 

While this inconsistent information led the US District Court to express skepticism about the 

real corporate ownership of the Claimant company, this Tribunal must note that BEL was 

incorporated in Ghana on 16 July 2007 pursuant to the requirement of Article 12 of the Ghana 

Energy Commission Act which required all companies wishing to obtain a license to supply 

bulk energy .in Ghana to be incorporated in the country, and that BEL was registered under 

Ghana's Companies Code, 1963 (Act J 79) as a locally incorporated company. 

The Trjbunal also notes, as stated in the exposition of the facts concerning the negotiation of the 

PPA, that on 26 October 2007 the Minister of Justice and Attorney General of Ghrma issued two 

legal opinions that have a strong bearing on this dispute. The first opinion dealt with the issue 

whether the PPA involved an international business or commercial transaction, and the opinion 

was that this was clearly not the case as it ''involves a local company in a local transaction with 

the Government". This was followed by another opinion in which the Attorney General stated 

that all acts. conditions and things required by the laws and Constitution of Ghana had been 

done, fulfilled and performed in the light of the Project Agreement concluded between the 

Pm·ties. 

322. The Tribunal must also note that it is an accepted fact by both Parties that Balkan UK is the 

parent company of BEL. The discussion about the Claimant's corporate identity relates rather to 

a step fmther above concerning who controls or owns Balkan UK. While this discussion has 

importance in the context of the validity of the PPA and whether this Contract should have been 

submitted to Parliamentary approval because of its alleged intemational character, a matter to be 

discussed further below, the fact is that for the purposes of this arbitration tbe Claimant is a 

Ghanaian corporate entity properly constituted. In addition, the Tribunal recalls that issues of 

jurisdiction were already decided in the Interim Award rmd hence the question of corporate 

identity is not an obstacle for the decision on the merits. 

B. THE PARTIES' CLAIMS 

323. On the basis of the facts examined and tbe Parties' different understandings about their 

meaning, the Parties have laid down their legal claims. The Claimant alleges that the 

Respondent breached its obligations under the PPA by providing inadequate or unreliable site 
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electricity, failing to provide grid connectivity, and failing to install a new RTU I MicroSCADA 

on the Barge, which the Claimant argues, prevented lt from completing the final testing and 

commissjoning of the Power Station. The Claimant asserts that it is entitled to damages based 

on: (i) breach of contract, including incidentaJ damages; (ii) breach of the Arbitration 

Agreement; and (ii) alternatively, based on unjust enrichment, fraud/deceit, false anest and 

conversion/trespass. 

324. The Respondent denies the claim of the Claimant for breach of contract on the following 

grounds: first, the PPA is void ab initio under Article 181(5) of the Constitution; and second, 

even if the PPA is enforceable, the Claimant is not entitled to any payments or damages under 

the terms of the PPA.439 According to the Respondent, even if the Tribunal finds that the PPA is 

valid and enforceable --which it contends it cannot by virtue of the Supreme Court Judgment of 

16 May 2012 -the Claimant has failed to demonstrate that it is entitled to Tolling Fees under 

Clauses ll.4 and I 1.9 of the PPA.440 Similarly, the Respondent contends thatlhe Claimant has 

failed to establish that it is entitled to incidental damages relating to site electricity, grid 

connectivity, the RTU, or the Letter of Credit441 

325. The Respondent also submits that it is the Claimant that is in breach of the PPA for its failure to 

commission the Power Station and, accordingly, the Respondent presents two counterclaims: 

first, for breach of contract; and second, for fraud and misrepresentation.442 

C, SUPREME COURT PROCEEDINGS IN GHANA AND THE PARTIES' ARGUMENTS ON THE 
V AUDITY OF THE PP A 

1. Introduction 

326. The Tribunal shall consider now a key question of this arbitration, namely whether the PPA is 

valid and enforceable, a matter on which the Parties' have diametrically different views. To this 

end the Supreme Court proceedings in Ghana shall be examined first to be followed by the 

examination of the Parties' positions thereon, wbich in their aggregate set out the legal 

arguments smTounding this question" The discussion shall end with the Tribunal's findings and 

conclusions on the validity of the PPA. 

439 

440 

441 

442 

Statement of Defense, para. 114-168. 

Statement of Defense, para. 121, 

Statement of Defense, para. 136. 

Statement of Defense, paras. 170-182. 
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327. On 25 June 2010, after the appointment of the Arbitral Tribunal and four days before the First 

Procedural Meeting between the Parties was scheduled to take place on 29 June 2010, the 

Respondent applied for cmd was granted an interlocutory injunction against the arbitral 

proceedings by the High Court of Justice (Commercial Division) in Accra, Ghana. 'I'he 

injunction restrained the Claimant from, inter alia, taking any further steps in the arbitration 

proceedings pending final determination of the suit before the Ghana High Court. The 

Respondent alleged, in its suit before the High Court, that the PPA and the arbitration clause, 

which is part of the PPA, are void for lack of prior Parliamentary approval. 413 On 6 September 

2010, the Ghana High Court issued a ruling confmning the Order and dismissing the Claimant's 

application for a stay of proceedings4
" 

328. On 3 November 2010, the Respondent moved for an expedited reference of the c.onstitutiona.l 

issues involving the validity of the PPA to the Supreme Court of Ghana. 445 The Claimant 

opposed the application 4
"' When the matter came before the Supreme Court, the Claimant again 

opposed the expedited reference 447 Upon the Supreme Court's granting of the expedited 

reference,"' the Respondent contends that the Claimant "sought to further delay the briefing 

and oral argument of the matter before the Supreme Court" and "succe[ eded] in delaying the 

Supreme Court's consideration of the constltudonal issue." 449 Final argument was held on 

20 Mm·ch 2012, after which the Court adjourned the matter for judgmelll to 16 May 2012. 

44~ 

445 

446 

447 

449 

Order for Interlocutory Injunction, 25 June 2010, High Court of Justice (Commercial Division); 
Claimant's Answers, Exhibit C-27. 

Ruling. 6 September 2010, High Court of Justice (Commercial Division); Claimant's Answers, Exhibit C-41. 

Statement of Defense, para. 12; Exhibit R-44: "Motion of the Government of Ghana in the Superior Court 
of Judicature in the High Court of Justice (Commercia} Division), BDC/32/1 0". 

Statement of Defense, para. 12; Exhibit R-45: "Affidavit .in Opposition to Application Under Article 
130(2) of the 1992 Constitution, In the Superior Court of Judicature in the High Court of Justice 
(Commercial Court), BDC/32/JO". 

Statement of Defense, para. 12; Exhibit R-47: "Notice by Interested Parties of Intention to Reply on 
Preliminary Objection, In the Superior Court of Judicature in tl1e Supreme Court of Ghana, 15/34/2011 ". 

Statement of Defense, para. 12; Exhibit R-48: "Ruling, In the Superior Court of Judicature in the Supreme 
Court of Ghana, J5/34/2011 ". 

Statement of Defense, para. 12; Exhibit R-49: "Motion on Notice for Extension of Time within Which to 
File an Answer to Plaimjff's Statement of Case, In the Superior Court of Judicature in the Supreme Court, 
JS/34/2011 ". 
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329. With respect to the procedure before the Supreme Court, the Claimant notes that "except for the 

affidavits offered by counsel for the parties. no evidentiary hearing was held and, accordingly, 

no factual record was developed".450 

2. The Supreme Court Judgment of Hi May 2012 

330. The Supreme Court refened two issues to itself: 

1. Whether or not the [PPA] constitutes an international business transaction within the 
meaning of Article 181 (5) of the Constitution. 

2. \Vhether or not the arbitration provisions contained in clause 222 of the [PPA] 
constitutes ~m international business transaction within the meaning of Article 
18 J (5) of the Constitution.'151 

331. Regarding the first issue refened to it, the Supreme Court concluded that the PPA "constitutes 

an international business transaction within the meaning of Article J 81 (5) of the 

Constitution. "452 

332. With respect to the second issue, the Supreme Court stated that the "arbitration proviswns 

contained in clause 22.2 of the [PPA] does not constitute an international business transaction 

within the meaning of Article 181 (5) of the Constitution·'. 453 However, in the same paragraph, 

the Supreme Court went on to conclude that: 

An international commercial arbitration draws its life from the transaction whose dispute 
resolution it deals with. We therefore have difficulty in conceiving of it as a transaction 
separate and independent from the transaction that has generated the dispute it is required to 
resolve, 454 

333. Ultimately, the Supreme Court remits the case to the High Court for its consideration in light of 

this interpretation of Article 181 (5) of the Constitntion 455 The Supreme Court also requests that 

Parliament enact a Bill indicating what modifications it wishes to make to Article 181(5) of the 

Constitution, stating that "[t]his step would bring greater certainty and clarity to the law."456 

450 

451 

452 

453 

454 

455 

456 

Claimant's Interim Submission, 20 June 2012, para. 14. 

Supreme Court Judgment, at 2, referring to Supreme Court Ruling of 2 November 2011. 

Supreme CoUJt Judgment, at 40-41. 

Supreme Court Judgment, at 41; see also Claimant's Interim Submission, 20 June 2012, paras. 15, 22. 

Supreme Court Judgment, at 41; also quoted in Claimant's Interim Submission, 20 June 2012, para. 23. 

Supreme Court Judgment, at 41; also quoted in Rejoinder, para. 24. 

Supreme Comt Judgment, at 41. 
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3. The Nature of the PPA under the Constitution of Ghana 

334. Article 181 (5) of the Constitution provides as follows: 

This article shall, with the necessary modifications by Parliament, apply to an international 
business or economic transaction to which the Government is a party as. it appJjes to a loan. 

335. At the outset, the Supreme Court found that the wording of the constitutional provision "should 

not lead necessarily to the resuit that only agreements between entities resident abroad and the 

Ghana Government can be embraced within the meaning oft he term."457 It went on to opine that 

the substance of the transactJon rather than the form should prevail v.,.·hen the transaction is of 

"such a clear international nature'', even if the party conlracting with the Government is resident 

in Ghana.45
t: 

336. Regarding the meaning of "international'' in Article 181 (5), the Supreme Court found it 

necessary to combine "both the nature of the business or economic transaction criterion and the 

parties' criterion proposed by the plaintifL" 459 

337. The Supreme Court then acknowledged the "need to formulate a clear criterion for 

distinguishing transactions between the Government and Ghanaian entities that fall under 

Article 181(5) from others with Ghanaian entities which do not fall in the category of Article 

J 81 (5) despite their "foreign connections."460 Noting that the examples given by the Claimant in 

its submissions j]]ustrate "a reductio ad absurdum'', it acknowledged that "it would be 

"impractical for Parliament to scrutinize and approve every single business transaction with 

international ramificatlons entered into by the Executive," 461 

338. Thus, pursuant to a purposive interpretation of the Constitution, the Supreme Court found that 

"there is need to imply into Article 181(5) an understanding that only major international 

business or economic transactjons are to be subject to hs provjsions"; while noting that 

457 

4.'ill 

459 

460 

461 

Supreme Court Judgment, at 30. 

Supreme Court Judgment, at 31. 

Supreme Court Judgment, at 31. 

Supreme Court Judgment, at 31. 

Supreme Court Judgment, at 34-35: At this stage of its analysis, the Supreme Court also rejected the 
Claimant's argument that the Article 181(5) of the Consthution was inoperative without legislative 
"modifications" on the part of Parliament, based on the Faroe precedent and on a purposive interpretation 
of the constitutional provision: "The framers could have hardly intended that Parliament should be able to 
stultify their purpose of achieving transparency in the Executive's international business deals through 
simple inaction." 
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Parliament should exercise its legislative power in relation to article 181(5) and clarify which 

transactions are to be viewed as major." 462 

339. The Court further elaborated on the reasons underlying its interpretation. As "one of the values 

of the [Constitution] is the promotion of probity and accountability", 463 reading in the term 

"major" was in accordance with the objective purpose of the Constitution4'~ Speci±lcally, the 

Court explained that "Parliamentary scrutiny of major transactions entered into by the Executive 

is likely to be a powerful spur to probity in such transactions. That is why it is unlikely that the 

framers would have intended to give to Parliament the veto power implied in the defendants' 

interpretation of article 18 i (5)." 405 At the same time, the framers of the Constitution could not 

have intended "the obvious and foreseeable ]Xn·alysis from overload in Parliament that would 

ensue from interpreting the provision as cove1ing every sing1e business or economic transaction 

with an international dimension" .466 

340. Reiterating that it was "imperative" that Parliament give "greater certainty and clarity as to (the] 

categOJies of international business or economic transactions," 467 the Supreme Court states that 

"[i]n the interim, a certification from the Attorney-General [before a dispute has arisen] that an 

international business transaction to vvhich the Government is a party is 'major' or not should be 

accorded great weight by the courts."408 

341. The Supreme Court then reads into the definition of an "international" transaction the 

requirement that the "nature of the business which is the subject matter of the transaction ... 

[have] a significant foreign ele.ment or the parties to the transaction (other than the Government) 

have a foreign nationality or reside in different countries, or in the case of companies, the place 

of their central management and cont.Iol is outside Ghana"469 with the word 'significant' sajd to 

denote the qualitative assessment necessary to make the determination, where the assessment is 

"in relation to the purpose of article 181 (5)" .470 

462 

463 

464 

465 

466 

467 

468 

469 

470 

Supreme Court Judgment, at 34 (emphasis in the original). 

Supreme Court Judgment, at 35. 

Supreme Court Judgment, at 36. 

Supreme Court Judgment, at 36. 

Supreme Court Judgment, at 36. 

Supreme Court Judgment, at 36. 

Supreme Court Judgment, at 37; see also Claimant's Interim Submission, 20 June 2012, para<>. 27, 38. 

Supreme Comt Judgment, at 37. 

Supreme Court Judgment, at 37. 
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342. With respect to the purpose of Article 181 (5), the Supreme Court opines that the subjective or 

objective purpose of the framers of the Constitution was not to subject to Parliamemary 

approval "transactions of ordjnary commerce". 471 In applying this test for "international 

business transaction" to the PPA, the Supreme Com1 concludes that the PPA falls within the 

ambit of Article 181(5). The Court further states that it viewed the term "transaction" to mean 

"a series of agreements or acts united by their purpose of attainJng the project ot:jective of the 

parties to it"472 The Court also notes that it "view[ed] the transaction in the round, without 

resorting technlc::tlly to the piercing of the corporate veil doctrine". The Court considers the 

transaction in question as "a foreign investment by a US investor in a power generation 

project'' 473 based on the cumulative effecr. of the foUowing five circumstances: i) The PPA 

resulted from negotiations bet\veen a foreign investor (lvir. Elders) and the Government; ii) BEL 

is wholly-owned by a foreign entity; iii) the managing director of BEL is a foreigner, 

Mr. Elders, "and control of the management of [this Ghanaian company] is in foreign hands''; 

iv) the PPA contains an international arbitration clause; and v) the PPA contains other clauses 

"usually associated with foreign transactions, such as the \Vaiver of sovereign immunlty"474 and 

Clause 29.2 (containing an exemption from taxes and foreign exchange controls). 

(a) The Claimant's Position 

343. In the Claimant's view, the PPA is legally valid. In this regard, the Claimant argues that the 

Tribunal should give no weight to the Supreme Comi of Ghana's analysis of Article 181(5) of 

the Constitution and its impact on the PPA475 The Claimant also requests that the Tribunal 

reconsider the determination in its Interim Award regarding the "importance of and 

consideration to be given [to] the Ghanaian Supreme Court's determination of the substantive 

issues of the application of Article 181(5) of the Constitution of Ghana to the PPA".476 The 

Claimant insists the PPA is not an intemaHonal business transaction and that such a 

471 

472 

474 

475 

476 

Supreme Court Judgment, at 38; Claimant suggests this phrase "(a]rguably reter[s] to ordinary commerce 
in Ghana," Claimant's Interim Submission, 20 June 2012, til. 28. 

Supreme Court Judgment, at 39. 

Supreme Court Judgment, at 39. 

Supreme Coun Judgment, at 40. 

Claimant's Interim Submission, 20 June 2012, para. 56. 

Claimant's Interim Submission, 20 June 2012, paras. 17. Also, in para. 21: "AlternativeJy, the Tribunal, 
while affording deference to the rulings of the Ghanaian courts, it should not [ ... J refer, rely upon or give 
weight to the deterrninations arising out of the Ghanaian court proceedings f ... ).'' 
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determination ''can only be made after a full evidentiary hearing on the merits" by this 

Tribunal 477 

344. The Claimant submits that the Supreme Court's analysis does not take into account the totality 

of the facts and circumstances engaged in this dispute. as well as the conduct of the Parties 478 

The Claimant argues that Article 185(5) should not apply in the absence of enabling legislation 

from the Ghanaian Parliament, but rather, "the analysis should be limited to the bright line 

approach originally announced by the Ghanaian Supreme Comi in its Faroe opinion.''479 The 

Claimant emphasizes that "parties contracting with the Government of Ghana should not be 

held ... to an after-the-fact scrutiny of the constitutionality of an agreement, acknowledged by 

the Government and prosecuted by the Government for years,'" as the uncertainty is due to the 

Respondent's failure to seek Parliamentary approval and to clarify the application of the 

constitutional provisions in question.480 

345. In the event that the bright line test of Faroe does not apply, the Claimant submits that the 

applicable test should be one of "totality of the circumstances"."1 The Claimant explains that, 

as employed under U.S. law,'" this test involves "the identification of multiple criteria that are 

then accorded relative weight. based upon the underlying facts and circumstances"410
. Applying 

the "totality of the circumstances test" to the present case, the Claimant submits that "this would 

involve consideration of Balkan's place of business and the place of the parties' performance 

under the agreement"."4 The latter are, according to the Claimant, "well-known concepts with 

clear rules and standards of interpretation," most notably pursuant to the United Nations 

Convention on Contracts for the International Sale of Goods (1980) (the "CISG"). " 5 In 

477 

479 

481) 

4Rt 

482 

4B3 

485 

Claimant's Interim Submission, 20 June 2012, para. 37. 

Claimant's Interim Submission, 20 June 2012, para. 31. 

Claimant's Interim Submission, 20 June 2012, para. 32. 

Claimant's Interim Submission, 20 June 2012, para. 32. 

Clajmant's Interim Submission, 20 June 2012, para. 33; Claimant's Post-Hearing Submission, para. 19. 

Claimant's Interim Submission, 20 June 2012, para. 34. The Claimant explains that under U.S. law, this 
test is employed in anti-suit injunction applications. 

Claimant's Interim Submission, 20 June 2012, para. 34. The Claimant gives example of weighing of 
factors in the case Hellenic Lines. 

Claimant's Interim Submission, 20 June 2012, para. 35. 

Claimant's lnterim Submission, 20 June 2012, para. 35 referring to Article lO CISG and acknowledging 
Ghana is a signatory to the CISG but has not ratified it yet. 
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particular, the Claimant asserts that "there is overwhelming cognizance that the place of 

business is where the centre of the business act] vity directed to the participation is localed."486 

346. The Claimant also submits that the Supreme Court's reasoning "does not provide a definitive 

criterion to employ in analyzing the facts presented by this case".<" In this regard, the Claimant 

contends that the Supreme Court's determination of the nature of the party was limited to the 

ownership aspects of Balkan and its delermination of the nature of the transaction focused on 

"certain limited provisions of the PPA "."' According to the Claimanl, the place of performance, 

and the actual performance of the Parties, should also have been considered and accorded 

greater weight under the "totality of the circumstances test". In particular, the Claimant argues 

that the Supreme Court should have considered the Claimant's place of business (which was 

Ghana since incorporation and throughout the first two years under the PPA), as well as the 

place of performance (which was exclusively in Ghana)."' The Claimant draws attention to 

what it considers to be an absence of any reference to either the place of business or the Parties' 

performance under the PPA in the statement of facts in the Supreme Court Judgment. 490 

Moreover, the Claimant asserts that there is no discussion by the Supreme Court "of the 

conditions precedent provisions of the PPA", such as the Respondent's "continuing obligation 

to obtain all necessary approvals under their agreement with Balkan" .4Y
1 

347. In its Post-Hearing Subrnission, the Claimant makes reference to two more circumstances that 

the Supreme Court should have considered (and therefore the Tribunal should consider) under 

the ''totality of the circumstances test". A first circumstance is the inconsistency of the Supreme 

Court's ruling with Ghanaian income tax laws.492 According to the Claimant, the purpose of 

Article I 81 of the Ghanaian Constitution is to promote government accountability and prevent 

486 

4R9 

490 

491 

492 

Claimant's Interim Submission, 20 June 2012, para. 35 (without emphasis in the original), citing Allison 
E. Butler, "Interpretation of 'Place of Business': Comparison between provisions of the CISG (Article 
1 0) and Counterpart Provisions of the Principles of European Contract Law" f full citation not provided]. 

CJaimant's Interim Submission, 20 June 2012, para. 31. See also para. 24 prefaclng the Claimant's 
summary of the judgment: "f ... ] the Ghanaian Supreme Court's determination of the applicability of 
Article 18 J (5)of the Ghanaian Constitution to the PPA is result~oriented, ignores altogether key facts, 
relies upon stated criteria which themselves are undefined, and relies upon definition by anecdote or 
example." 

Claimant's Interim Submission, 20 June 20J2, para. 36. 

Claimant's Interim Submission, 20 June 2012, para. 36. 

Claimant's Interim Submission, 20 June 2012, para. 36. 

Claimant's Interim Submission, 20 June 2012, para. 37; see also Statement of Claim, paras. 319-320: 
where Claimant argues that the PPA is "local in nature", "governed by Ghanaian Jaw" and Respondent 
never intended that the PPA be an international business transaction. 

Claimant's Post-Hearing Submission, paras. 20-21. 
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the executive branch from transferring the country's limited financial resources overseas. The 

Claimant points out that the PPA was concluded between Ghana and a Ghanaian entity, 

meaning that any income would be taxable in Ghana. 

348, The second additional circumstance that, according to the Claimant, the Tribunal must take into 

account is the fact that there have heen four other similar power purchase agTeements between 

independent power producers and Ghana, all of which involved a "major foreign investment", 

Ghana chose not to take these four agreements to Parliament Not one other agreement was the 

b, j' d' '" su 0ect o any court procee mgs. ~ 

349, Based on the foregoing, the Claimant contends that the Supreme Court Judgmem should be 

accorded no weight by the Tribunal on account of its reasoning being "result-oriented" and 

based on undefined faciors.~ 94 The C1aimant argues that "the failure of the ... Supreme Court to 

offer clear criteria that do not ... beg more questions than they answer and its failure to 

distinguish between the examples given and the actual facts and circumstances presented by this 

case,"495 ln particular, the Claimant submits that the Supreme Court failed to identify what 

crlterla determine if a transaction is "major", stating only that a certification by the Attorney 

General "'should be accorded great weight by the courts" in this determination.496 

350, The Claimant also criticizes the Supreme Court Judgmem for "ignor[ing] the fact that Balkan . , , 

obtained sueh a pre-dispute certification from the Attorney General" and queries why this 

certification was not given any weight by the Supreme Court. 497 

35 L According to the Claimant, the Supreme Court also failed to identify what cliteria should be 

used to ascertain whether a transaction has "a significant foreign element."49 ~; The Claimant 

notes that the only explanation provided by the Supreme Court Judgment is in response to the 

Claimant's example of the purchase of a British Airways ticket, which the Supreme Coutt 

observed is not international, but "in ordinary commerce," The Claimant asserts that the 

Judgment does not, however, offer any further definition or other criterion of "transactions in 

493 

494 

495 

496 

497 

408 

Claimant's Post-Hearing Submission, para. 22. 

Claimant's Interim Submission, 20 June 2012, para. 43. 

Claimant's Interim Submission, 20 June 2012, para. 43. 

Claimant's Interim Submission, 20 June 2012, paras. 38 and 40; Claimant's Post-Hearing Submission, 
para 19, 

Claimant's Interim Submission, 20 June 2012, para. 39. see also Statement of Claim, paras. 320-323 and 
Interim Award, para, 37, 

Claimant's Interim Submission, 20 June 2012, para. 41 referring to Supreme Court Judgment, Exhibit 
BE[L]-14 at p, 38, 
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ordinary commerce"499 The Claimant further poims out that the analysis of that flight ticket is 

hardly reconcilable with the facts of the present case, arguing that "[i]f, as the Supreme Court 

suggests, the sale of a fleet of foreign-manufactured automobiles would not be international or 

major in nature, how is it that a contract which contemplates that a Ghanaian entity lease a barge 

located in Ghana and commission and operate a power station to provide power to the national 

grid in Ghana under a license issued by the Government of Ghana, employing hundreds of 

Ghanaians. is an international business transaction?" 500 

352. In the Post-Hearing Submission, the Claimant also refers to a decision issued by the Supreme 

Court on 19 .July 2013, in which the Supreme Court established that, in general, Article 181(5) 

does not apply to agreements between foreign investors and governmental agencies. The 

Claimant contends that the ratio decidendi of the Court was an m·gumem advanced by the 

Claimant in its case before the same Court, namely that "Parliament would be sucked into 

unnecessary minutae if it were to have the function of approving every international business or 

economic transaction." The Claimant contends that in the Claimant's case the Court overcame 

this difficulty by inventing the additional qualifier "major" to be applied artificially to the 

.. I t·"· . l · ,. 501 constitution a concept o mtemattona transactwn -: 

353. The Claimant maintains that the Supreme Court did not assess the Respondent's compliance 

with the conditions precedent of the PPA and the establishment of the Effective Date. ln 

particular, the Claimant argues tlmt if At1icle 181 (5) is applicable to the PPA, the Respondent 

had the obligation to seek parliamentary approval under the terms of the PPA,"" and having not 

done so, is in breach of the PPA,"ll in particular, Clause 7.4.504 

49'! 

.500 

501 

.502 

503 

504 

Claimant's Interim Submission, 20 June 2012, para. 42 . 

Claimant's Interim SubnUssion, 20 June 2012, para. 43. 

Claimant's Post-Hearing Submission para. 24 . 

Claimant's Post-Hearing Submission, para. 22; Hearing on the Merits Transctipt. Day 3, 5:1 L 

Claimant's Inte1im Submission, 20 June 2012, para. 47. 

Claimant's Interim Submission, 20 June 2012, para. 46. For the Tribunal's convenience, Clause 7.4 of the 
PPA provides as foHows: 

If, on or before the target dates on the Milestone Schedules (Third Schedule), or such later date 
as the parties hereto may agree, the Effective Date has not occurred and the Parties agree to 
terminate the Project, GoG shaH reimburse and indemnify BE[L] for all costs and liabilities 
incurred by BE[L] in respect of its obligations under Clause 3 if the GoG is the defaulting 
party. However, if BE[Ll is the defaulting p<uty, no cost incurred shall be recovered from GoG. 
(JoG's obligations under this Clause 7.4 shall be effective notwithstanding that the Effective 
Date has not occurred or that all or any of the conditions precedent set out in Clauses 7.2 and 
7.3 have not been satisfied or waived. GoG may, upon reasonable notice to BE[LJ conduct an 
audit with respect to any indemnity claimed by BE[L] pursuant to this Clause 7.4 for the 
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354. In support of its claim that the Respondent is in default under the PPA, the Claimant contends 

that "for the purpose of constitutional scrutiny, the provisions of the conditions precedent and 

compliance with law section, in particular, the Respondent's obligation to seek and obtain 

requisite approvals (including if necessary, parliamentary approval), are not [ ... ] international 

business transactions". 505 According to the Claimant, the contrary will lead to the reducJio ad 

absurdum that the Supreme Court wished to avoid, and would entail that the Respondent could 

avoid liability for an obligation 10 seek approval for an agreement involving an international 

b . . I I b h' h bl' . ' 06 usmess transactwn 1y mere y reac mgt at o 1gat1on: 

355. ln this regard. the Claimant refers to the cross-examination of Ms. Gadzekpo at the hearing, 

who stated in relalion to the PPA that "ir \<Vas [initially] a valid agreement'' because "it 1-vas 

po.formed by the parties and seen a.Y valid, "507 since the Attorney General had confirmed that 

the PPA did not come under the ambit of Article 181(5) of the Constitution.sr18 The Claimant 

denies the Respondent's assertion that the reason for the Attomey General's change of mind 

was lhe Supreme Court's decision, as the Respondent's position that the PPA was void ab inhio 

was presented to the Tribunal in 2010."19 The Claimant highlights that Ms. Gadzekpo claimed 

that she was entitled to change her mind about whether the PPA was valid.510 

356. According to the Claimant's reading, the Supreme Court Judgment did not declare the PPA to 

be void,511 and instead merely refers the matter back to the High Court "to dispose of the case in 

accordance with this detennination as far as relevant to the case before ll."512 On this basis, the 

505 

506 

507 

5D& 

509 

5!0 

511 

5!2 

Claimant argues that the High Court could decide that the Respondent had a continuing 

purpose of determining if the amount of the BEtL]'s claim for reimbursement has been 
computed in accordance with the provisions of this Agreement. 

Claimant's Interim Submission, 20 June 2012, para. 48. 

Claimant's Interim Submission, 20 June 2012, para. 49; Claimant also emphasizes that this leads to a 
situation where "the Government of Ghana, through it<> executive, legislative and now judicial branches 
reserving unto themselves a 'king's x' with respect to its legitimate obligations under an otherwise 
binding agreement." 

Claimant's Post-Hearing Submission, para. 23; Hearing on the Merits Transcript, Day 3, 5-11. 

Claimant's Post-Hearing Submission, para. 16. 

Claimant's Post-Hearing Submission, para. 17. 

Claimant's Post-Hearing Submission, para. 18. 

Claimant's Interim Submission, 20 June 2012, para. 50. 

Claimant's Interim Submission, 20 June 2012, para. 50 (emphasis added). 
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obligation to seek Parliamentary approval and is therefore liable m accordance with the 

Claimant's request for equitable relief513 

357. With regard to the Supreme Court's decision, the Claimant finally contends that the wording of 

Article 181 (5) of the Constitution clearly suggests that the determination as to which 

international transactions should be taken to the Parliament for approval may only be made by 

Parliament itself, and not by the Supreme Court.514 The Claimant fwther submits that it was in 

recognition of this reality that the Parlimnent drafted a proposal to clarify which transactions are 

exempted from the requirements of Article 181 (5).515 This proposal could exempt the Claimant 

ex-post facto, but the Claimant points out that the document is marked as "secret." 

358. Finally, the Claimant contends that whatever the situation under Ghanaian domestic law might 

be. the Claimant may still invoke the PPA against Ghana) as the application of Ghanaian law is 

in this case conditioned by well-established principles of international .law.516 The Claimant first 

submits that the contents of the contract show that the Parties wished to have Ghanaian 

municipal Jaw applied only as conditioned by public international law517 The Claimant also 

maintains that these international principles must be applied (I) because the issue is addressed 

in the course of an international arbitration proceeding; (2) because the rules of equity and 

customary international law are among the main legal sources of the Ghanaian legal system 

according to Article 1 ](2) of the Constitution; and (3) because (in the Claimant's view) the 

Tribunal affirmed in its Interim Award that the principles of international Jaw governing 

responsibility of States for internationally wrongful acts (embodied in the JLC Articles) are 

applicable to the present case. 

359. The Claimant points to Article 7 of the ILC Articles. which it considers to embody these 

principles by precluding a State from taking refuge behind provisions of its internal Jaw. With 

this in mind, the Claimant adduces the principles of good faith and the sanctity of contracts to 

affirm that it was entitled to rely on the representation made by the Respondent that the PPA 

was a valid and binding agreement to which no constitutional impediment applied518 

5!3 

514 

5!5 

516 

517 

518 

Claimant's interim Submission, 20 June 2012, para. 51. 

Claimant's Post-Hearing Submission, para. 26. 

Claimant's Post-Hearing Submission, para. 27. 

Claimant's Post-Hearing Submission, paras. 29-31. 

Claimant's Post-Hearing Submission, para. 30. 

Claimant's Post-Hearing Submission, para. 30 in fine. 
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(b) The Respondent's Position 

360. The Respondent submits that the Tribuna.! must follow the determination in the Supreme Court 

Judgment and declare the PPA invalid, as well as that the Supreme Court Judgment is a final 

pronouncement on the issue of invalidity of the PPA. Accordingly, Balkan's contractual claims 

must be denied and the Tlibunal has to decide only Balkan's alternative non-contractual claims 

for damages. 519 

361. The Respondent submits that "the Tribunal is bound to follow the law of Ghana as applied by 

Ghana's highest court to the PPA and hold that the PPA is void ab initio,"·"" and that "'[t]here is 

no conceivable basis'' to hold otherwise. 

362. With respect to the criticism of the Supreme Court Judgment that the Claimant develops in its 

Interim Submission, the Respondent submits that this "merely recycle[s] the legal positions that 

[the Claimant]took, and lost, before the Supreme Court."521 

363. Starting from the premise that the Tribunal is bound to apply the laws of Ghana to the issue of 

validity of the PPA pursuant to Clause 23 of the PPA and Article 33 of the UNCITRAL 

Rules,522 the Respondent proceeds to explain why the Tribunal has to follow the Supreme Court 

Judgment. First, the Parties agree that the Supreme Court of Ghana has original and exclusive 

jurisdiction over all matters relating to the enforcement or interpretation of the Constitution, 

pursuant to Article 130(1)(a) of the Constitution523 Additionally, m·bitral tribunals do not have 

power to enforce or interpret national constitutions, except for consideratjons of transnational 

public policy inapplicable in this case524 

519 

520 

52\ 

522 

523 

524 

Rejoinder, para. 5 L 

Rejoinder, para. 18; also paras. 19 and 36. 

Rejoinder, para. 38; Respondent's Post-Hearing Submission, para. 84. 

Rejoinder, para. 25 also referring to Claimant's Submission regarding Procedural order No. 1, paras. 40 
and 188; Respondent's Post-Hearing Submission, para. 85. 

Rejoinder, para. 27, referring to Ghana's Brief Regarding Procedural Order No. 1, at 5-lO and Balkan's 
Brief Regarding Procedural Order No. l, para. 162. 

Rejoinder, para. 28 and note 11 citing Final Award in ICC case No. 6320 ( 1992), para. 3.3. 
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364. Second. relying on arbitral decisions and doctrinal sources,525 the Respondent asserts that it is a 

"fundamental principle of international law and arbitration that arbiD·a] tribunals should 

recognize and defer to judgments[ ... ] with force of resjudicat." 526 lt will also be beyond the 

scope of the powers of fhe Tribunal to "disregard setlled authority if there is 'sufficient support' 

for doing so", when it has not been empowered by the parties to arbitrate e.:r aequo et hono. 527 

Further, failure to follow the constitutional interpretation of the Supreme Court will, according 

to the Respondent, be ground for refusing recognition and enforcement of the arbhraJ award 

under Article V.2(b) of the New York Convent.ion.528 

365. Third, the international law principle of deference to res judicata is consistent with Dutch law. 

Specifically, pursuant to Article 236 of the Dutch Code of Civil Procedure, the Supreme Court 

Judgment will be found to have the force of res judicata519 Additionally, the principle of res 

judicata applies equally to an arbitration in which Dulch law is the lex loci arbitri 530 and 

doctrinal sources emphasize the risk of setting aside an aw;:rrd which deviates from a preceding 

court dccisim1.531 

366. The Respondent maintains that the Supreme Court Judgment is not open to future 

determination. Contrary to the Claimant's argument regardlng the lack of finality of the 

Supreme Court's determination concerning the validity of the PPA, the Respondent asserts that 

"[a] determination as to the validity of the PPA under the laws of Ghana has ... been made by 

the Supreme Court of Ghana."531 The Respondent rejects the Claimant's view that remitting the 

case to the High Court means that the Supreme Colll1 Judgment is "open to further 

52.'i 

526 

527 

528 

529 

530 

53'1 

532 

AMCO v. indonesia, ICSID Resubmitted Case Decision on Jurisdiction, Case No. ARB/8111 (1988); 
Fillip de Ly, Audley Sheppard. !LA Interim Report on Res Judicata and Arbitration, Arbitration 
International, Vol. 25, No. I (2009), p. 55; Beroard Hanotiau, 7!te Res Judicata Effect of an Arbitral 
A1vard Rendered in Connected Arbitration Arising form the Same Project, Ch. VIII, Complex 
Arbitrations: Multiparty, Multicontract, Multi~Issue and Class Actions (2005) at para. 512; Gary Born. 
International Commercial Arbitration, Vol. 2 (2009), p. 2963. 

Rejoinder, para. 31, 

Rejninder, para. 32 citing Gary Born, International Commercial Arbitration. VoL 2 (2009), pp. 2963-
2964. 

Rejoinder, para. 33. 

Rejoinder, para. 34.1. referring to Ernst Gras, "Res Judicata and lites finitri opportet according to Dutch 
law," in European Review of Private Law (1998), at !24-129. 

Rejoinder, para. 34.2. 

Rejoinder, para. 34.3, citing Claimant's Dutch counsel, Gerald J. Meijer, Overeenkomst tot Arbitrage 959 
(20 ll). 

Rejoinder, para. J 6. 
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interpretation",533 contending that a further determination by the High Court -to the effect that 

the PP A is not void ab initio - would be contrary to the Constitution of Ghana and binding 

precedent. 5 ~4 

367. ln further support of its position on finality of the Supreme Court Judgment, the Respondent 

emphasizes that the Claimant did not apply for review, as it had the right to do within one 

month from the date of the judgment, pursuant to Rules 54-56 of Ghana's Supreme Court 
';"\''; Rules:·-

368. With respect to the constitutional constraints on the Ghanaian High Court, the Respondent 

emphasizes that courts are bound to comply with the decisions of the Supreme Court. In 

particular, Article 129(3) of the Constitution provides that "all other courts shall be bound to 

follow the decisions of the Supreme Court on questions of law"531
' and Article 130(2) provides 

that "[t]he Court in which the question arose shall dispose of the case in accordance with the 

decision of the Supreme CourL":m 

369. With respect to binding precedent, the Respondent submits that in Faroe, a decision that the 

Parties agree is still an authoritative statement of the law,5
:'
8 the Supreme Court "held that a 

contract subject to Article l 81(5) is void ab initio in all cases absent Parliamentmy approval."539 

The Respondent emphasizes that such an agreement is unenforceable pursuant to Holding 6 of 

Faroe: "fe]ven though the defendant had, by summary judgment been finally adjudged as 

having breached the power purchase agreement, the court would refuse to award any damages 

for the breach because the agreement or contract was unconstitutional for non-compllance with 

article 18 l (5) of the 1992 Constitution. "540 

370. The Respondent concludes that there is no authority suppm1ing Balkan's position that the High 

Court might find the PPA enforceable. 54' Also, with respect to the possibility of relief contended 

533 

534 

535 

536 

537 

538 

539 

54{) 

541 

Rejoinder. paras. 19, 37, 39, 42. 48. 

Rejoinder, para. 37. 

Rejoinder, para. 39. 

Cited in Rejoinder, para. 40. 

Cited in Rejoinder, para. 41, also referring to Section 2( 4) and 3(2) of the Courts Act, 1993. 

Rejoinder, para. 42. 

Rejoinder, para. 42. 

Rejoinder, para. 45 cit.ing Holding 6 of Faroe. See also para. 46, citing Dr. Date-Bah JSC's opinion on 
Holding 6 : ''the contract in Fm·oe was not an illegal contract but was rather a contract which is null and 
void and unenforceable for constltutional reasons." 

Rejoinder, para. 48. 

PCA ! 17830 116 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 134 of 264



II 
II 

by the Claimant, the Respondent submits that "neither the Tribunal nor the High Court could 

breathe life into a contract that is void ab initio or order the Parliament to approve the PPA even 

if it were submitted to it."542 

371. The Respondent adds that "every legal definition of void ab initio"543 contradicts the Claimant's 

argument that the PPA can be enforced by the High Court, given that the concept refers to 

nullity from the moment of conclusion of the agreement. 

372. The Respondent also seeks to counter the argument made by the Claimant at the hearing·"' that 

clauses 2.6, 2.7 and 18 of the PPA may survive because they cannot be considered part of an 

international business transaction. According to the Respondent, the argument was rejected at 

by the Supreme Court, as the definition of "international transactlon" encompassed the whole 

PPA, not just certain provisions.545 

373. Finally, the Respondent contends that public international law is not applicable to the case but 

only the laws of Ghana. The Respondent sees no legal basis for the application of international 

law546
- it submits that the Supreme Court has unequivocally affirmed that Ghana is a dualist 

state in which principles of public international law are not incorporated into the law of Ghana if 

they are inconsistent with the Constitution or statutes of Ghana as inlerpreted by ils Supreme 

Court.547 

(c) The Tribunal's Findings and Conclusions on the Validity of the I.'PA 

374. The Tribunal recalls that in its Interim Award on Jurisdiction it determined that the arbitration 

agreement between the Pmties was valid and that accordingly it had jurisdiction to decide on tbe 

substance of this dispute under the PPA. At the same time the Tribunal expressed its highest 

respect for the courts of Ghana and established a long schedule for the written submissions of 

the Parties and the timing of the heming on the merits so as to be able to take into full 

consideration what the Supreme Court of Ghana could have decided on this matter in the light 

542 

543 

544 

545 

546 

5~7 

Rejoinder, fn. 20. 

Rejoinder. para. 50 referring to Black's Law Dictionary, Halsbury's laws of England, and Guiness 
Mahon & Co. Ltd. F. Kensington and Chelsea Royal London Borough Council [1999] QB 215, per 
Robelt Walker L.J. at 236. 

Hearing on the Merits Transcript. Day 1, 48:1-6. 

Respondent's Post-Hearing Submission, para. 89. 

Respondent's Post-Hearing Submission, para. 91. 

Respondent's Post-Heating Submission, para. 92. 
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of the proceedings before the courts of that country. The Tribunal must reiterate at this point its 

respect for Ghanaian judicial processes. 

375. This Tribunal could not presume to decide an issue of constitutional interpretation in Ghana 

when the highest courts of the country have considered the matter under their respective 

jurisdictions. While international arbitration is not subordinated to the views of national courts it 

nonetheless can consider to the fullest extent possible bow to conduct its own jurisdiction in a 

framework of compatibility and not of confrontation, particularly when national courts are both 

independent and professionally competent. There are cases in which these fundamental factors 

are either non-existent or subject to serious doubt and then the role of international arbitration 

might be different. but this is certainly not the case here. 

376. From the arguments of the Parties and the judgment of the Supreme Court on this case it is not 

difficult to realize that there are two aspects to be considered in succession. The first concerns 

the determination of the nature of the PPA while the second concerns the effects of such 

determination in the specific circumstances of this dispute. The Supreme Court rightly identified 

that the essenlia1 determination it had to make was whether or not the PPA constitutes an 

imernational business transaction under Article 181(5) of the Constitution, with the Court 

having answered this question in the aff1rmative. The Supreme Court then proceeded to remit 

the case to the High Court for its consideration in light of the interpretation made, a proceeding 

which is still pending before this last court. The Supreme Court did not decide on the effects of 

its determination which is a task that falls on the High Court. 

377. In determining that the PPA is an international business or economic transaction for the purpose 

of Article 181 (5) of the Constitution, the Supreme Court also recognized that the matter had not 

been free from doubt. Three determinations of the Supreme Comt reflect this uncertain 

situation. It first indicated in its judgment that Parliament should consider enacting a Bill 

indicating what modifications it wishes to make to Article 181(5) of the Constitution so as to 

provide "greater certainty and clarity to the law." The Court then proceeded to acknowledge the 

"need to formulate a clear criterion for distinguishing transactions between the Government and 

Ghanaian entities that fall under Article 181 (5) from others with Ghanaian entities which do not 

fall in the category of Article 181 (5) despite their foreign connections ... ", an acknowledgment 

which again evidences that the guiding criterion under the Constitution for the purpose of 

Article 181(5) was not clear enough. 

378. The third determination by the Supreme Court was to introduce a distinction that had not been 

expressly made in that Article so as to implicitly understand that only major international 
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business or economic transactions are to be subject to the provisions of the Article in question. 

ln so determining the Supreme Court further noted that Parliament should exercise its legislative 

power in relation to article 181 (5) in order to clarify which transactions are to be viewed as 

major, again evidencing in this respect that the matter was not settled. In view of this 

uncertainty the Supreme Court also advised that "[ijn the interim, a certification from the 

Attorney-General [before a dispute has arisen] that an international business transaction to 

which the Government is a party is 'major' or not should be accorded great weight by the 

courls." 

379. On examining the Supreme Court judgment here considered, this Tribunal notes that the views 

held by both the Plaintiff and the Defendant before that court are plausible and could not be held 

to be k.gally wrong. In fact, as the Court pointed out, the constitutional provision discussed 

should not necessru·jJy be read as embracing only agreements between the Government and 

entities resident abroad, thus reasoning that a party resident in Ghana might be subject to the 

constitutional requirement if the substance rather than the form of the transaction and other 

relevant criteria shows a clear int.ernatJonal narure of such agreement. At the same time the 

Court noted that it would be impractical for Parliament to scrutinize every single transaction 

with international ramifications entered into by the Executive, the bright line separating these 

different transactions being the distinction between "major" transactions and those done in 

"ordinary commerce". 

380. There can be no doubt about the fact that the PPA embodies the existence of significant foreign 

components which is what in the end convinced the Supreme Court in reaching the conclusion it 

did. It is quite true that the PPA viewed as a whole, "in the round" as described by the Court, 

contains several international components, such as the nature of the business and the related 

investments made or the waiver by the Government of sovereign immunity. The Claimant's 

arguments as to the fact that BEL was organized as a Ghanaian company in compliance with the 

applicable legislation are, however, equally true, and thus the foreign ownership of the company 

or the foreign nationality of its executives should not necessarily be an obstacle to concluding 

that the PPA does not qualify as the kind of agreement subject to the requirement of Article 

181(5) of the Constitution. The management and control of the company does not Jose its 

connection to Ghana in spite of the foreign interests involved nor is this a consequence of its 

owners residing abroad. As has been noted above, and as the Claimant rightly notes, this is not a 

case brought under a foreign investment treaty. Doubts expressed by the Supreme Court about 

the intended meaning of Article J 8 J (5) are well taken. This Tribunal notes in particular that the 

Supreme Court rightly considered the provisions of paragraph 5 in the context of Article 181 as 
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a whole, the main concern of which, as stated in its paragraph 1, is that an agreement entered 

into by the Government for the granting of a loan out of public funds or public accounts must be 

authorized by Parliament. Paragraph 5 then applies this requirement concerning loans to an 

international business or economic transaction, calling Parliament to do this "with the necessary 

modifications". These modHkations were never introduced. The provision of paragraph 5 as it 

stands today could be inteqoreted to the effect that Parliamentary approval is required when an 

international business or economic transaction is somewhat akin to a loan, which ls not the case 

here, or else that it would have to be specifically modified so as to apply to situations different 

from a loan, which has not been done, 

38L Ghana's Attorney General requested the Commercial Division of the High Court in Accra in 

June 20 l 0 to declare that the PPA was an international business transaction that needed 

Parliamentary approval and not having obtained such approval it was thus unenforceable, This 

same argument was ralsed hy the Respondent in the arbitration proceedings with which this 

Award ]s concerned. The Tribunal must note, however, that these views were expressed over a 

year after the dispute between the Parties had arisen, Before that the issue had not been raised 

and the Parties had only discussed the meaning of the PPA but had never questioned its validity, 

lf the materialization of the dispute can be ascertained in mid-2009, as per the facts explained 

above, this would be the critical date to take into account as to the pertinence of the legal 

arguments and anything thereafter must be considered as views relating rather to the litigation in 

progress than to the essence of the Parties' understandings on the PPA. 

382, The arguments of the Attorney General before the Ghanaian courts have relied on the broad 

definition of international arbitration under the ICC Arbitmtion Rules and other international 

instruments, as well as on the interpretation of the English Arbitration Act 1996 and statutes on 

arbitration from Singapore and Ghana, so as to establish that the nature of the PPA is 

constitutive of an international business or economic \Jansaction, While this Tribunal will 

discuss the arguments concerning international arbitration further below, the issue is now moot 

in view of the Supreme Court ruling in its judgment that the provisions of the PPA on this 

matter do not constitute an international business or economic transaction. The conclusions of 

this Tribunal in its Interim Award on the validity of the arbitration clause of the PPA have thus 

been reaffirmed by the Supreme Court, although some difference of views apparently persists 

on the question of the arbitration clause being separate and severable from the contract 

383, The identil1cation of a number of internationally related components of the PPA made by the 

Attorney General and accepted by the Supreme Court do not alter the fact that the company was 

PCA ! 178~0 120 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 138 of 264



-

incorporated in Ghana as required by the Ghanaian legislation and regulations. The case is thus 

different from a situation in which a foreign company or an agency thereof operates in a certain 

country without a proper legal registration therein. The Supreme Court has rightly refused in 

this context to follow the Attorney General"s request to pierce BEL's corporate veil, an 

alternative that is open in case of fraud, bad faith or other in-egular behavior, but which is not 

the case here where no irregularities have been alleged in respect of the Claimant's 

incorporation in Ghana, as the Claimant has conectly argued before that Court. 

384. The Tribunal has also discussed above the difference between this case and one governed by the 

protection of foreign investments under treaties and other international instruments. In this 

context it is nonetheless notewmthy that the Attorney General has indicated the relevance of the 

Ghana-UK Bilateral investment Treaty as one of the factors listed lo support its argument that 

BEL's incorporation in Ghana is insignificant and irrelevant because the sole shareholder of 

BEL is Balkan UK. While this argument is understandable in the context of arguing that the 

PPA js an inten1ational business or economic transaction requi1ing Parliamentary approval in 

spite of BEL being incorporated in Ghana, it nonetheless might lead to the conclusion that the 

company could be entitled to international legal protection under that Treaty, which contradicts 

the position of the Respondent that international arbitral tTibunals have no jurisdiction in this 

dispute. 

385. The Tribunal is also mindful that the case Attorney-General v Faroe Atlantic Co. Ltd, decided 

earlier by the Supreme Court, has figured prominently in the discussion of the Parties and the 

judgment of the Comt. ln that case the Supreme Court decided that an international business or 

economic transaclion includes business between the Government and a company incorporated 

abroad, noting however that the fact that Parliament had not made the necessary specifications 

in pursuance of Article 181 (5) did not render that Article inoperable. 

386. The Respondent asserts in tl1is respect that as there is no constitutional provision proscribing 

Ghanaian companies from entering into international business. or economic transactions with the 

Government the clause in question should equally apply to such Ghanaian companies. The 

Claimant argues to U1e contrary that under relevant international conventions a transaction may 

be considered international only if it meets strict criteria, such as an agreement between two or 

more countries, involving parties residing in different counu·ies or involving the crossing of 

national borders, none of which are present in this case. The Claimant further asse1ts that none 

of these elements is defined in the Constitution which cannot be then interpreted as having 

settled the framework for the application of the provision without the necessary modiiications. 
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387. The Supreme Court's interpretation of this provision is as noted above plausible but it is only 

one possible alternative. The views of the Parties are equally well ru·gued, the Court having so 

recognized in stating that in determining these issues "we have been greatly assisted by the 

painstaking Statements of Case filed by the Plaintiff and the Defendants". lt must also be noted 

that the Court's interpretation is largely based on the values of probity and accountability that 

the drafters of Article 181 of the Constitution had emphasized, having found that in this light it 

is justifiable to read into the provision the implicit requirement of it being applicable also to 

Ghanaian registered entities and not jusl to foreign based companJes. 

38S. At this point and with due deference and respect, after having considered tbe Supreme Court's 

judgment in detail, the Tribunal must depart from the conclusion reached by that Court. The 

Tribunal is convjnced by the Claimant's views on the need to apply a test taking into account 

the "totality of the circumstances" as the guideline for determining whether a given agreement is 

subject to tbe Constitutional provisions discussed. Jt is not enough to identify the foreign 

components of the PPA, which as noted do exist, but also the fact that the PPA was entered into 

by a Ghanaian company registered in Ghana cannot be ignored, Among other features arising 

from this fact there is the evidence that BEL's principal place of business is in this country, the 

production envisaged under the PPA is to supply the domestic electrical market and payments 

were to be made in Ghana, thus meaning that performance under the PPA was entirely a 

domestic business. Questions of taxation in Ghana have also been invoked by the Claimant as 

evidence that the business was considered a domestic ventme. lv1oreover~ even if in international 

arbitration and intemadonal principles of commercial law there is n rather liberal view to 

broadly consider what is to be regarded as international, this is not unlimited, as the Claim<mt 

noted citing the United Nations Convention on Contracts for the Intemational Sale of Goods 

(1980). 

389. The Tribunal has also noted above that Article 181 of the Constitution is inextricably related to 

the question of government loans that might entail the transfer of public funds abroad, a purpose 

not evidently applicable to intemational business or economic transactions without introducing 

the necessary modifications to its paragraph 5, as envisaged under this very provision and 

requested from Parliament on more than one occasion by the Supreme Court. The PPA does not 

involve the transfer of funds abroad in the sense that a loan does and thus the need for 

Parliamentary approval is not self-evident either. The fact noted by the Claimant to the effect 

that four other similar power purchase agreements between private companies and the 

Government involving some form of foreign investment have not been submitted to 

Parliamentary approval by the Government, except for one made after the Balkan judgment was 
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issued, suggests that the constitutional requirement is not as mandatory as it would appear at 

first sight. 

390. The discussion about the nature of the PPA, however, is not the end of the matter as the 

Tribunal has stiiJ to determine the proper legal effects of the Supreme Court's judgment. While 

for the Respondent this judgment means that the PPA is void ab initio and not enforceable. and 

consequently cannot give place to an award of contractual damages, the Tribunal must note that 

the Supreme Court did not go that far and left in the hands of the High Court the disposition of 

the specihc dispute between the Parties. Although it is theoretically possible that the High Court 

could reach a determination that the PPA is valid and enforceable, it does not appear to be Jike.ly 

that this will be the case. The Respondent believes that the principle of res Judicata would 

necessarily require the High Court to follow the interpretation of the Supreme Court particularly 

in view that under Article 130(2) of the Constitution lower courts shall dispose of the case in 

accordance with the decision of the Supreme Court. The Respondent also invokes in support of 

its view the fact that in Faroe the Supreme Court held that a contract subject to Article ] 81 (5) is 

void ab initio absent Parliamentary approvaL 

391. Even if that were to be the conclusion of the High Court, this Tribunal is convinced that that 

would not necessarily dispose of the dispute between the Parties. The Claimant has made a 

convincing <.ll'gument to the effect that the constitutionality of a contractual agreement between a 

party and the Government should not be subject to an after-the-event scrutiny when that 

agreement has been acknowledged and prosecuted by that very Government for years, 

particularly if any uncertainties are due to the Government's failure to seek any necessary 

Parliamentary approval and to clarify the application of the constitutional provisions in 

question. 

392. The Tribunal recalls at this point the legal opinions issued on 26 October 2007 by Ghana's 

Minister of Justice and Attorney-General. In the first opinion it was noted that Faroe "clearly 

excludes the project hereof which involves a local company in a local transaction with the 

Government" and that in "light of the above a Parliamentary approval would not be required for 

the effectiveness of the Agreement". The second opinion was still more iiJuminating of the 

Government's view on this question as the Attorney General stated that "aiJ acts, conditions and 

things required by the laws and constitution of the Republic of Ghana to be done, fulfilled and 

performed" had been indeed satished "in compliance with the laws and constitution of the 

Republic of Ghana". l1 then reached its final determination that Ghana's obligations under the 

PPA "are legal and valid obligations binding on [Ghana] and enforceable in accordance with the 
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terms of the Project Agreements", further reaffirming that the "sanctity of contract is recognised 

under the laws of Ghana and consequently the validity of the Project Agreements and the 

binding nature of the obligations of the parties there under are constitutionally safegmu·ded". ln 

the view of this Tribunal, Ghana cannot be heard subsequently to argue the contrary. 

393. lnespective of Faroe and a later decision of the Supreme Court of 19 July 2013, the latter not 

being considered by the Tribunal as the Parties have not had the chance to properly discuss it at 

the hearing, it is evident that the Respondent cannot ignore in the context of this dispute the 

opinions issued by its highest legal officer at the time of the negotiation of the PPA. The 

Respondent has argued that the fact that those opinions had to be issued indicated that there 

were doubts about the legal status of the PPA under the Constitution, hut even if this were the 

case i1 is perfectly Jegiilmate for a Party to have such doubts and request their clarification by 

the proper Governmental authorities. Furthermore, in the very terms of the PPA it is the 

obligation of the Respondent to obtain all necessary approvals for the implementation of the 

PPA, a provision with which the Respondent has declared itself to be in full compliance. If 

Parliamentary approval was not sought because rightly or wrongly it was believed unnecessary, 

the Respondent's failure to seek Parliamentary approval of the PPA cannot be held today 

against the Claimant. The question is governed not only by principles of estoppel but by 

fundamental considerations of good faith. 

394. While the Parties disagree on whether international law applies to the merits of the dispute, the 

Tribunal considers that the issue here is different for under both international Jaw and the 

domestic law of Ghana, as emphasized by the second opinion of the Attorney General, it is a 

well recognized general principle of law that no party can take advantage of its own wrong­

doing or omission to the detriment of the rights and interests of another party. 

395. The Tribunal notes that the Government had at all relevant times before the commencement of 

litigation understood and assured the Claimant that the PPA did not require Parliamentary 

approval and that this view was specifically certified to the Claimant prior to the conclusion of 

fhe PPA. The Tribunal also notes that submission of the PPA to Parliament for consideration 

and approval could only be at the instance of the Respondent and the Claimant had no role or 

competence in the matter. The Tribunal further notes the request of the Supreme Court that 

Parliament should clarify which agreements having the nature of international business and 

commercial transaction are required to be submitted to Parliament for approval, and the 

Supreme Court's suggestion that, pending such clarification, a certification by the Attorney 

General, given before litigation has commenced, on whether the nature of a transaction falls or 
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does not fall under Article 181(5) of the Constitution, should be given great weight by the 

com1s. In the view of the Tribunal, this is what the Attorney General did in 2007 before the PPA 

was concluded. 

396. The outcome of the Supreme Court's decision, and the Parliamentary clarification suggested by 

the Court, might well result in the need to submit future agreements similar to the PPA to 

Parliament for approval but, in the view of the Tribunal, this cannot derogate retroactively from 

the legitimate rights and expectations of a party. especially where such party is acting on the 

basis of a considered view of the Government. solemnly given ar the time vvhen the agreement 

was being negotiated. Accordingly, the Tribunal does not consider that il is sustainable to argue 

that the PPA can be so affected ab initio. Such a position would be difficult to explain in legal 

terms. 

397. On the basis of the above considerations the Tribunal concludes that, in the particular 

circumstances of this case, the Claimant had reasonable expectation that the Respondent had 

accepted the validity of the Agreement and was, therefore, entitled to rely on the PPA and to 

expect that the Respondent would fulfill the obligations that it had assumed thereunder. In this 

connection the Tribunal observes that the principle that a reasonable and legitimate expectations 

of a pm'ly can give rise to a benefit that cannot be denied to that party is a well-acknowledged 

principle of the common law and is, as such, part of the laws of the Republic of Ghana. 

D, BURDEN OF PROOF 

(a) The Respondent's Position 

398. Pursuant to Sections 12 and 17 of Ghana's Evidence Decree, 1976 and the Ghanaian decision, 

Majolagbe v. Larbi & Ors, 548 the Respondent submits that, under Ghanaian law, the pm·ty 

asserting a fact has the burden of producing evidence to prove that fact; the burden of proof 

requires proof by a "preponderance of probabilities".549 The Respondent submits that Article 

24(1) of the UNClTRAL Rules also provides that each party has !he burden of proving the fact 

relied on to support its claim or defense.550 Thus, according to the Respondent, the Claimant has 

the burden of proving that it fulfilled all the necessary conditions to justify Tolling Fees under 

549 

550 

Majolagbe v. Larbi & Ors. [1959] G.LR. 190 ("Majolagbe"), at 192, cited at Statement of Defense, 
paras. 130-134; Sections 10-17 of Ghana's Evidence Decree, 1975. 

Statement of Defense, para. 133, citing Majolagbe, at 192, in relevant part "Proof, in law, is the 
establishment of fact by proper legal means; in other words, the establishment of an averment by 
admissible evidence"; Rejoinder, para. 10. 

Rejoinder. para. 13. 
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Clause 1!.9 of the PPA, as well as the burden of proving all of the facts which support its other 

d l 
. ,,, 

am ages c anns: · 

(h) The Claimant's Position 

399. The Claimant objects to the Respondent's reliance on Ghana's Supreme Court decision in 

Majolagbe for the burden of proof, emphasising instead that it is the Arbitration Agreement. the 

UNCJTRAL Rules and the IBA Rules on the Taking of Evidence in International Arbitration 

(2010) that inform the applicable burden of proof in these proceedings552 

(e) The Tribunal's Findings on the Burden of Proof 

400. The Tribunal finds no difficulty in concluding that Respondent's arguments are corTect m 

respect of the issue of the burden of proof. Under any relevant rule governing evidence a pmiy 

that asserts a fact must prove it. The question here is whether, as the Respondent argues, the 

"preponderance of probabilities" is the appropriate test to satisfy the evidentiary requirements or 

a more stringent standard should appty. Given the uncertainties surroundlng some of the facts of 

this case as examined above, panicularly in respect of the technical elements required to set the 

Power Station in operation. the Tribunal considers that the "preponderance of probabilities" test 

will serve as a guideline to establish whether an argument concerning a fact or a situation is 

more likely than the other. 

401. ln any event, even if the 2010 IBA Rules on the Taking of Evidence that the Claimant maintains 

are to be relied on is considered the appropriate guideline, it must be noted that its main 

evidentiary requirements are satisfied in this case. The Parties have produced abundant 

documents. witnesses have been called to testify, experts have made their reports and the 

evidentiary hearing exhausted all possible angles to establish whether a ce1tain fact has or has 

not been proved so as to convince the Tribunal in reaching its conclusions on the merits. lt must 

also be kept in mind that, as the Parties have invoked contrasting constructions of fact to support 

their respective arguments about the discharge of obligations under the PPA, it is for each Party 

to provide convincing evidence of the facts relied on. It is accordingly not just for the Claimant 

to prove its claim but also for the Respondent to prove its own assertions that it has complied 

with the obligations under the PPA 

551 

552 

Rejoinder, para. 14. 

Reply, paras. 149-!51. 
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402. The Parties have made important evidentiary arguments based on the facts that came to light as 

a consequence of discovery in the ProEnergy litigation. The Tribunal must note in this respect 

that it is not its function to rely on the proceedings of a separate dispute between BEL and 

ProEnergy. one of its principal subcontractors, which was submitted to the United States' 

courts. The fact, however, that the Respondent has obtained access to such proceedings and 

their supporting documents by means of a document production request submitted to and 

granted by that jurisdiction, and that these documentB have been introduced in the record of this 

arbitration, provides justification for the Tribunal to consider some of the allegations made in 

that other litigation if they shed light on the facts of the dispute before it. 

403, The ProEnergy litigation was settled and some informa6on on this agreement has been provided 

by the Claimant in response to the Tribunal's request to explain whether ProEnergy has any 

financial inlerest in this arbitration?'i3 In the Respondent's view, the information provided does 

not reflect the complete terms of such settlement and from the attachments produced it can be 

seen that there are financial interests involved, which, the Respondent argues, cast doubt on the 

. f . I b 1 Cl . " 4 testimony o a witness presentee _ y t 1e a1mant.· · 

E. THE CLAIMANT'S BREACH OF CONTRACT CLAIM 

404. Pursuant to Clause 23 of the PPA, Ghanaian Jaw governs this claim. 555 The Claimant submits 

that the basic applicable tenets of contract Jaw are set out in Ghana's Supreme Court Opinion 

Ghana Potts and Harbors Authoriry v. Issoufou (1993-1994), 556 which in turn relies on the 

English Court of Appeal decision in Denmark Productions Ltd. v. Boscobel Productions Ltd.557 

55
' The Claimant reproduces lengthy excerpts from these decisions in its Statement of Claim559 

405. According to the Claimant, its version of the facts "chronicles a phenomal [sic] level of 

achievement on behalf of BE[L] ... and its commissioning efforts", including the achievement 

of FSNL.560 Taking into account the totality of its performance under the PPA, the Claimant 

~53 

55~ 

555 

556 

557 

558 

559 

560 

Claimant's 7 June Letter, p. 2. 

Respondent's !0 July Letter, p. 2. 

Statement of Claim, para. 312. 

Ghana Ports and Harbors Authority v. lssmifou ( 199J,f994), 1 GLR 24. 

Denmark Productions Ltd. v. Boscobel Productions Ltd. [1969] I QB 699 CA, at 731. 

Statement of Claim, para. 312. 

Statement of Claim, paras. 312-314. 

Statement of Claim, para. 330. 
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states that Clause 7.3 of the PPA "clearly provides that any delays by BE[L] ... in meeting 

milestone target dates that are caused by [Ghana's] inability to provide 'stan up electricity' shall 

result in a day to day delay in the completion date of the Power Station''. 56' The Claimant 

further asserts that since "start-up electricity" necessarily includes both site electricity and grid 

connectivity (citing Clauses 2.5, 2.8, 3.3, and the Fourth Schedule in support), then "not one day 

has yet run" on its "milestone schedule or toward the completion date". 562 

L Entitlement to Tolling Fees Under Clause 11.9 of the PP A 

406. For convenience, the Tribunal restates the particulars of Clauses 11.4 and I 1.9 of the PPA, 

which will be referred to in the Parties' arguments under this issue, as well as under the issue of 

grid connectivity. below. 

407. Under Clause I 1.4, BEL is entitled to Tolling Fees for each month following "the Completion 

Date".51
'
3 The Completion Date is delined in the PPA as 

the day upon which both parties certify that the Power Station, capable of operating in 
accordance with the Operating Parameters, has successfully completed its testing and 
commissioning. However, if BE[LJ has completed its tests and lGhana's] infrastructure is 
not ready. the Completion Date shall be deemed to have occU!Ted.564 

408. Clause 11.9 of the PPA provides that Tolling Fees are payable to BEL if it is "unable to 

commence testing of the Power Station (on the date nominated by BEL) as a result of [Ghana's] 

failure to provide an adequate Transmission Line and interconnection fadlities for the Po·wer 

Station"; it goes on to state that 

then in any of such events, [Ghana] shall be obligated to commence making payments of 
Tolling Fees to BE[L] on the thirtieth (30'") day aJter BE[L] certifies to !Ghana] that the 
Power Station is complete or would have been compJete except for the nonperformance as 
listed in (i) above. The capacity for the purposes of calculating the Tolling Fees payable 
under this Clause shall be deemed to be the Nominal Capacity.565 

(a) The Claimant's Position 

409. The Claimant maintains that it is entitled to Tolling Fees under the PPA because "as early as 

October or November of 2008, but without a doubt by the completion of the [FSNL] milestones 

"' 
562 

563 

564 

565 

Statement of Claim, para. 329. 

Statement of Claim, para. 329. 

Clause 11.4 of the PPA 

Clause LO of the PPA 

Clause 1 L 9 of the PPA. 
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[sic] in 2009[,] BE[C] ... has demonstrated that it has fulfilled conditions precedents to the 

Tolling Fees under [Clause] I 1.9''.566 

410. ln its Reply. the Claimant denies the Respondent's assertion that the Claimant has not provided 

any documentary evidence in this arbitration to support its claim to Tolling Fees. The Claimant 

relies on the principle in the Majolaxhe decision which states that averments should be 

suppm1ed by evidence where such coiToborating evidence should exist. The Claimant further 

asserts that "the Respondent has failed to clear the hurdle it sets for itselr'. 567 The Claimant 

assens that the Respondent's Statement or Defense ''offers scant reference to authorities or prior 

d 
., 568 prece ent : · 

411. In its Post-Hearing Submission, the Claimant reviev.:s the documentary evidence that supports 

its claims for Tolling Fees, namely the money expended,569 the daily logs and the periodic 

reports, 570 several pictures of the Barge obtained from both Partief;)71 and the certifications 

provided by Ansaldo."' With regard to the latter, the Claimant points to three letters written by 

Messrs. Pierantonio Savio and Marco Squadrone that certify that the PPA Clause 11.9 milestone 

was ach]eved:"'73 

412. Finally. the Claimant rejects the Respondent's assertion that it is not liable under Clause 11.9 

PPA because BEL lacked the qualification to embark upon the commissioning efforts and 

because it undertook an unrealistic time schedule to commission the Barge. The Claimant 

contends that all of its workers and subcontractors had the necessary expertise to fulfill their 

commitments.574 While the Claimant concedes that the schedule was aggressive, the Claimant 

maintains that, had the Respondent performed its obligations on time, it would not have been 

56(i 

567 

569 

570 

571 

572 

573 

574 

575 

I 1.. "' over yam )Itwus." · 

Statement of Claim, para. 331. 

Reply, para. 153. 

Reply, para. 147. 

Claimant's Post-Hearing Submission, para. 37. 

Claimant's Post-Hearing Submission._ para. 38. 

Claimant's Post-Hearing Submission, para. 38, referring to Appendix 11 to the Submission. 

Claimant's Post-Hearing Submission, paras. 42-48. 

Claimant's Post-Hearing Submission, para. 47, referring to Appendices 12, 13 and 14 to the Submission. 

Claimant's Post-Hearing Submission, para. 49. 

Claimant's Post-Hearing Submission, paras 49-50. 
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(b) The Respondent's Position 

413. According to the Respondent, the Claimant must demonstrate a right to be pa.id Tolling Fees 

under Clauses 1 1 .4 or 11.9 of the PP A.576 The Respondent asserts that the evidence presented by 

the Claimant fails to demonstrate such a right:m The Respondent further asserts that, "with one 

of its two turbines in disrepair, there is no way lhat Balkan can claim the Po\ver Station was 

ready for Final Testing and Commissioning, or that Balkan is entitled to Tolling Fees under 

Clause 1!.9 of the PPA."578 In particular, the Respondent argues that the Parties never jointly 

certified that the Power Station is capable of operating in accordmrce with the Operating 

Parameters, dellned in the PPA 579 and that the Claimant i;<ils to present evidence of such joint 

ce11ification. 580 

414. With respect to Clause 11.4 ofthe PPA, the Respondent counters that the Claimant has failed to 

present any evidence that it successfully completed its testing and commissioning of the critical 

systems on the Bm·ge, either by the Effective Dale of the PPA (March 2008) or thereafter. 581 

The Respondent asserts that the Claimant ignored Clause 6.1 of the PP A, which provides as 

follows: 

BE!L1 shall give to [Ghana] not less than fourteen (14) days' notice. or such lesser period 
as the parties hereto may agree of its intention to commence any testing and 
commissioning .... [Ghana] shall provide assistance to BE[Ll to oblain any permit or other 
Governmental Approval required for testing and commercial operation of the Power 
Station. s~Q 

415. The Respondent further submits that the Claimant has not produced any tests demonstrating that 

the Power Station systems were successfully tested against the Operating Parameters. 583 

Specifically, the Respondent asserts that the FSNL tests submitted by the Claimant are 

incomplete and do not demonstrate that the Turbines were capable of peri"orming within 

Operating Pm·ameters set forth in the PPA.584 The Respondent argues that the Claimant also fails 

576 

577 

.'i78 

579 

580 

. ~8! 

582 

583 

534 

Statement of Defense, para. 12!. 

Statement of Defense, para. J 21; Claimant's Post-Hearing Submission, para. 167, 

Statement of Defense, para. 41. 

Clause 1.0 of the PPA defines "Operating Parameters" as ''the operating parameters of the Power Station 
described in the Second Schedule." 

Statement of Defense, para. 124 . 

Statement of Defense, para. 125. 

Clause 6.1 of the PP A. 

Statement of Defense, para. J 26. 

Statement of Defense, para. 126, referring to the FSNL tests submitted as Exhibit C-38, Altachmems 193-
194. 
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to proffer evidence of successful Operating Parameters tests for other critical operating systems, 

including the generator, the Substation, the fuel handling facilities and delivery systems, the fire 

protection system, the relay protection system, the MicroSCADA, the water cooling system and 

the cathode protection system.585 

416. With respect to its obligations under Clause l 1.9 of the PPA, the Respondent asserts that it 

provided an adequate Transmission Line {as detlned by the Fourth Schedule of the PPA), which 

it energised on 8 August 2008, "at least three months before Balkan began charging Tolling 

Fees in November 2008"581
' The Respondent further submits that the Claimant has provided no 

evidence that the Power Station systems "were ready for Final Testing and Commissioning but 

for Grid Connectivity as of November 2008 or any time thereafter".w In its Rejoinder. the 

Respondent emphasizes that "once the Government energized this line, Balkan's ability to claim 

Tolling Fees under Clause 11.9 was extinguished."'"" 

417. The Respondent argues that the Claimant has not produced documents sufficiently establishing 

its entitlement to Tolling Fees under the PPA, and it has therefore failed, on a "preponderance 

of the probabilities", to satisfy the burden of proof prescribed under Ghana's Evidence Decree, 

1975 and the landmark Ghanaian case, Majolagbe v. Larbi & Ors5
"' The Respondent further 

asserts that what documentary proof does exist demonstrates that the commissioning was never 

completed, the Turbines were damaged and other critical systems were inoperable.590 ln support, 

the Respondent relies on the ProEnergy Litigation documents, wherein Balkan US details 

ProEnergy's failures at length; failures which the Respondent argues are wholly inconsistent 

with the Claimant's claim in this arbitration that it is entitled to Tolling Fees from 1 November 

2008 forward and that the Barge was ready for Final Testing and Commissioning as of 

28 October 2008.591 

418. In its Rejoinder, the Respondent asserts that "[ejven if the Supreme Court had held the PPA to 

be valid, Balkan has still failed to demonstrate any right to Tolling Fees under Clause 11.9 of 

.'i85 

51l6 

587 

588 

SiN 

590 

591 

Statement of Defense, para. 126. 

Statement of Defense, para. 129; Respondent's Post-Hearing Submission, para. 103. 

Statement of Defense, para. _126; Respondent's Post-Hearing Submission, para. 109. 

Rejoinder, para. 54; see also Respondent's Post~ Hearing Submission, para. 112. 

Statement of Defense, paras. 130-134; Sections 10-17 of Ghana's Evidence Decree, 1975; Majolagbe, at 192. 

Statement of Defense, para. 135. 

Statement of Defense, para. 40. 
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the PPA."592 According to the Respondent, by its express terms, the Claimant may only claim 

Tolling Fees under Clause 1 ],C) "if the Government fails to provide a Transmission Line 

meeting the Specilications set forth in the Fourth Schedule of the PPA, and then only if Balkan 

has completed as much of the commissioning as it could absent a Transmission Line'j.593 The 

Respondent is of the view that the Claimant "fails both tests". 594 

419. Further, the Respondent submits that, in its Reply, the Claimant "continues to proffer excuses 

purporting to justify its refusal to connect to the National Grid on August 8, 2008 when the 

Essia.ma Transmission Line was energized". The Respondent asserts that the Claimant's 

''excuses" are \\.:hhout merit and that the Tribunal need not consider the Claimant's arguments in 

this reg;:rrd because, as the ProEnergy Litigation documents show, the Claimant never reached 

the stage in the commissioning process where it could have connected the Power Station 10 the 

Essiama Transrnjssion Line when it was energised (or for that matter the Elubo Transmission 

Line when it was energised three months later).595 

420. ln particular, the Respondent asserts that the ProEnergy documents demonstJate the Claimant's 

"ongolng failure to commission the 161 kV electrical system", which the Respondent contends. 

"had to be completed and tested before the Power Station could be connected to the Nalional 

Grjd";596 and that the Claimant "failed to reach commissioning milestones for other critical 

power generation systems for which no grid connectivity is required". 597 

42!. In its Rejoinder, the Respondent contends that the Claimant also failed to demonstrate that it 

was prevented from commissioning other systems for which no grid connectivity was 

required 598 ln particular, the Respondent draws support from the Expert Report of Parsons 

Brinckerhoff, which opines that "[i]t is only absolutely necessary to have a connection to the 

161 kV Transmission Lines that are part of the National Grid in the seventh and eighth 

commissioning stages." 599 The Report explains that "[tjhe [Nalional) Grid connection fhen 

provides the electrical load for the generator and 'locks in' the generator to the Grid 

592 

593 

594 

595 

596 

597 

598 

599 

Rejoinder, para. 52. 

Rejoinder, para. 53. 

Rejoinder, para. 53. 

Rejoinder, para. 55. 

Respondent's Post-Hearing Submission, para. i06. 

Rejoinder, para. 56. 

Rejoinder, para. 68. 

Expert Repon of Parsons Brinckerhoff. at 8. 
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frequency"; 6
0l' "[t)he Transmission Line is then used to conduct Performance Testing of the 

complete Power St.ation."601 

422. The Respondent further asserts that the Claimant: (i) failed to achieve mechanical testing of the 

Turbines at FSNL,602 (ii) intentionally misrepresented the condition of the Turbines and the 

generators to the Respondent at the time the Transmission Lines were energised;603 and (iii) has 

failed to provide documentary evidence verifying that it successfully commissioned still other 

systems, such as the DCS, the Turbines' controls and panels, the two generators and associated 

phase isolated bus ducts and the Turbines' rotor blades''" 

(c) The Tribunal's Findings on Claimant's Entitlement to Tolling Fees 

423. The examination of the facts concerning the state of the Po\ver Station at the Barge at the time 

the dispute between the Parties erupted by mid-2009 shows, as discussed above, that the real 

situation was far from what the Claimant describes as evidence of a "phenomal [sic] level of 

achievement on behalf of BE[L] ... and its commissioning efforts." Phenomenal efforts were 

indeed done to get the Power StaUon to a satisfactory operatJng condition, bul these were not on 

the whole successfuL In particular the Tribunal is mindful of the discussion concerning 

achievement of FSNL, which in spite of those efforts was never attained at a sustainable level 

lasting beyond seconds or minutes before the system broke down. As will be discussed below, it 

is true as Claimant asserts that there were repeated problems with the Respondent's provision of 

start up electricity and these no doubt caused added difficulties and partial delays, but the 

Tribunal does not find that these were inextricably related to a delay so major as to prevent the 

testing and commissioning of the Power Station indefinitely. What the evidence does indicate, 

however, is that the Claimant appears not to have done an adequate due diligence of the state of 

the equipment on site when making its technical reports al the time of the negotiation of the 

PPA and submitting its proposal for a ninety-day completion of the commissioning process. 

424. The delay of the completion date envisaged under Clause 7.3 of the PPA, which could be 

triggered by the lack of electricity, has not been shown to have had a causal connection with 

such problems. The fact that <be Power Station has not been tested and commissioned so as to 

600 

fiOl 

602 

ti04 

Expert Report of 'Parsons Brinckerhoff, at 8. 

Rejoinder, para. 69; Expert Report of Parsons Brinckerhoff, para. 4.3(a)(vii). 

See Rejoinder, paras. 69-73. 

See Rejoinder, paras. 76-77. 

See Rejoinder, para. 77. 
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be ready to supply electTicity to the National Grid until this very day is due rather to the 

technical and mechanical failures of the Barge, including the fact noted by the Respondent 

regarding the state of disrepair of one of the Turbines, which proves that critical milestones 

could not be achieved irrespective of the lack of adequate supply of site electricity and grid 

connectivity, The Claimant's argument that "not one day has yet run" on its milestone schedule 

or toward the completion date because of Respondent's failure to satisfy its obligations does not 

tlnd support in the facts set out above. 

425. A convincing argument in this respect is that, as the Respondent points out, the Claimant's view 

that it was entitled to charge Tolling Fees since July 2008 because it had achieved the milestone 

of ''First Fire'' at that time is contradicted by Mr. Elders' deposition of l March 2010 in the 

ProEnctgy 11tigation, in which it was asserted thaf the subcontractor was in breach of contract as. 

a result of negl.igence <UJd incompelence witb the consequence that the commissioning of the 

Barge was not even close to completion. 

426, It is also significant that there is an essential requirement associated to the Completion Date 

under Clause 1!.4 of the PPA which has not been satisfied. The Clause provides that it is for 

both pm·ties to certify that the Power Station is capable of operating in accordance with the 

Operating Parameters and has SHccessful1y completed its testing and comm.issloning. This joint 

certification was never done. 

427. The Claimant has also argued tbat since Ghana failed to provide the adequate Trm.rsmission Line 

and interconnection facilities for the Power Station it was unable to commence testing and it is 

accordingly entitled to charge Tolling Fees under Clause 11.9 of the PPA. The Claimant asserts 

that it fulfilled conditions precedent to the Tolling Fees under this Clause in October or 

November 2008 and certainly on reaching FSNL in 2009. The Tribunal has no reason to doubt 

that monies were spent by the Claimant, great efforts were made, reports produced and pictures 

shot. as documentary evidence shows, but these are not conclusive as to the state of the Barge or 

that it has reached the stage of commissioning. The joint certification is still the decisive 

element missing. The Tribunal, moreover, is not convinced of the accuracy of Ansaldos' s 

certification. The letters written by Messrs, Savio and Squadrone certifying that the Clause 11.9 

milestone had been achieved do not find support in relevant tests and m·e squarely contradicted 

by the documentation in the ProEnergy litigation. The continuous quaiTelling between the 

Claimant and its subcontractors also does not help to establish that progress at the Barge was 

satisfactory, and in any event shows, as the Respondent notes, that the time schedule indicated 

by the Claimant was unrealistic. Despite the Claimant having notified the relevant authorities of 
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Ghana that testing and commissioning would be ready on 28 October 2008 and supply of power 

could begin on l November 2008, this proved not to be a feasible proposition. 

428. Although little in this case appears to be characterized by absolute certainty, in relying on the 

"preponderance of the probabilities" test suggested by the Claimant as governing the burden of 

proof the Tribunal can only conclude that the conditions precedent for the charging of Tolling 

Fees were not met. As the Respondent. maintains, the Claimant never reached the stage in the 

commissioning process where it could have connected the Power Station to the transmission 

lines. Various systems associated to the mechanical testing of the turbines at FSNL including 

some not dependent upon connectjon to the Transmission Lines, could not achieve 

commissioning either. The Tribunal finds that on the whole the Expert Report of Mr. Parsons 

Brlnckerhoff is credible as reflecting the true state of the situation of the Power Station, 

including the fact that connection to the Transmission Lines is only necessary at the late stages 

of commissJoning in order to conduct Performance Testing of the complete Power Stat] on. 

2. Entitlement to Incidental Damages 

429. The Claimant further claims incidental damages. These claims turn on the Parties~ disagreement 

as to whether the Respondent provided the Claimant with adequate site electricity and grid 

connectivity to enable commissioning, as owed under the PPA. 

(a) Difficulties Related to Site Electricity 

1. The Claimant· s Position 

430. The Claimant contends that it required a capacity of 2,000 kVa for site electricity.605 As a result 

of this a!Ieged deficiency in power supply. the Claimant argues that, in March 2008, it was 

forced to purchase a LOOO kVa transfonner costing USD 30,000.606 

431. The Claimant's Reply does not address the Respondent's assertion that the Claimant is not 

entitled to incidental damages relating to site electricity, grid connectivity. the RTU I 

MicroSCADA or the Letter of Credit.607 

605 

606 

607 

Statement of Claim, para. 1 51. 

Statement of Claim, para. 154; see also Claimant's Post~Hearing Submission, para. 54. 

See also Rejoinder, para. 152. 
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11. The Respondent's Position 

432. The Respondent's position is that it complied with its obligation under Clause 2.5 of the PPA to 

provide site electricity to the Barge.6(18 It asserts that from the Effective Date of the PPA, it ran a 

33 kV lines from the local electricity distribution network to the Barge609 The Respondent 

submits that the Claimant "confusingly runs several concepts together" in order to suggest that 

it did not in fact provide adequate site electricity. "'0 According to the Respondent, the 

Claimant's real complaint appears to be that there was only a 200 kV A transformer on site when 

it took over the Barge.611 In this regard, the Respondent submits that if the Claimant concluded 

it needed additional transformers on site, under Clause 2 of the PPA, it had the obligation to 

acquire the equipment at its own cosl; which the Respondent emphasizes the Claimant concedes 

it did in March 2008 612 

433. The Respondent also argues that the damages sought by the Claimant for the alleged breach of 

the obligation on the Respondent to provide site electricity are costs attributable to the Claimant 

under the PPA.613 Specifically, the Respondent cites Clauses 3.3(i), 9.2, 2.1, 2.2 and 3.1 of the 

PPA in support of its assertion that the costs of fuel are to be borne by the Claimant, as well as 

the cost of any equipment that BEL required on site to commission the Power Station (generator 

and transformers included).6
J
4 

434. To counter the Claimant's contention that it required a capacity of 2,000 kV A, the Respondent 

refers to an e-mail dated 14 December 2007 from Mr. Elders to ProEnergy (obtained in the 

ProEnergy Litigation discovery), wherein he stated that 350 kV A of site electricity was 

sufficient for ProEnergy to do its job, thereby refusing ProEnergy's request for additional 

generators to provide site electricity. 615 Similarly, the Respondent refers to Mr. Elder's 

deposition in the ProEnergy Litigation, in which he testified that the Claimant provided power 

608 

609 

010 

612 

6!3 

614 

6i5 

Statement of Defense, para. 77. 

Statement of Defense, para. 77; Witness Statement of Emmanuel Osafo, para. 39. 

Statement of Defense, para. 76. 

Statement of Defense, para. 79. 

Statement of Defense, para. 79. 

Statement of Defense, para. 137. 

Statement of Defense, para. 137. 

Statement of Defense, paras. 80-81; Exhibit R-25: "Email from J.D. Robinson to Jeff Canon and Phil 
Elders, Re: BARGE POWER ISSUE". 
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"way beyond what [ProEnergy] asked"610 The Respondent submits that while the Claimant 

contends in this arbitration that inadequate or unreliable site electricity prevented it from 

commissioning the Power Station within ninety (90) days of the Effective Date (thus by 

10 March 2008), in the ProEnergy Litigation, Balkan US claimed that Pro Energy could indeed 

have completed the Power Station by that date, 617 The Respondent also highlights the 

Claimant"s affirmation that the generators jt purchased compensated any shortfalls in site 

electricity from the 33 k V line 618 

435, The Respondent timber notes that the Barge, as equipped by its manufacturer Ansaldo, came 

with a 2,800 kVA Black Start Generator, capable of a 250 kW emergency load in the event 

electricity from the grid was not available.619 

436. Alternatively, the Respondent asserts that even if the Tribunal finds that there was insufficient 

site electricity when the Claimant commenced work, it would still not excuse the Claimant's 

failure to complete the work, as, pursuant to Clause 7.3 of the PPA, any delay in providing site 

electricity resulted in a day-to-day extension of the Completion Date, 020 Accordingly, the 

Respondent asserts that, 

even if the Completion Date ·were extended by 90 working days from March 2008 when 
Balkan claims it purchased the generator to supply site ele-ctricity, or from May 2008 when 
it claims the Government resolved the problem, [BEL] would still have been obligated to 
have the Power Station ready for Final Testing and Commissioning by October 2008.('21 

111. The Tribunal's Findings on the Provision of Site Electricity 

437, The Tribunal has concluded above on examining the facts concerning the supply and 

availability of site electricity that the Claimant's complaints about Respondent's discharge of 

this obligation have merit What is not quite clear is which power capacity is required for the 

616 

6!7 

61H 

619 

620 

ii21 

Statement of Defense, para, 83; Exhibit R~7: "Deposition of Phillip David Elders, ProEnergy Services, 
LLC v. Balkan Energy Co., No. 09-4026", at 169:21-24.; Respondent's Post-Hearing Submission, para. 
160. 

Statement of Defense, para. 83: Exhibit R-8: "Deposition of Gene E. Phillips, Pro Energy Services, LLC v. 
Balkan Energy Co., No, 09-0426", at 37:12-23, 61:6-20; Exhibit R-7: "Deposition of Phillip David 
Elders, ProEnergy Sen:ices, LLC v. Balkan Energy Co, No. 09-4026", at 21:5-22:23, 44: I 0-46:6, 76:10-
77:12, 91:3-8, 107:1-!09:23; 115:13-116:4, 116:10-117:5; Exhibit R-4: "Plaintiff's First Amended 
Petition, Balkan Energy Co. v. ProEnergy Servs. lnt'l, Inc., et aL, No. 09-01944", at para. 5.18-5.19. 

Respondent's Post-Hearing Submission, para. 160. 

Statement of Defense, para. 82; Witness Statement of Emmanuel Osafo, para. 44. 

Statement of Defense, para. 84. 

Statement of Defense, para. 84, referring to Claimant's arguments at paras. 153~154 of its Statement of 
Claim. 
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Barge's needs. The Claimant argues that it needed a capacity of 2,000 kVa for site electricity 

and that it had to purchase in 2008 a 1,000 kVa transformer at a cost of USD 30,000. The 

Respondent maintains that it had made available as from the Effective Date of the PPA a 33 kV 

line. with stated capacity of 6,000 kVa when transformed, 622 from the local electricity 

distribution network to the Barge. and with this, it had complied with its obligations under 

Clause 2.5 of the PPA. 

438. The Patties' discussion on this matter is inseparable from their views concerning the question of 

the transformers and generators on site. As argued by the Respondent, the Claimant's real 

complaint appears to be that there was only a 200 kY A transformer on site when it took over the 

Barge. However, the Tribunal notes the .Respondent's argument to the effect that in Mr. Elder's 

deposition in the ProEnergy litigation he attested that the Claimant provided power "way 

beyond what [ProEnergy] asked.'' 

439. The Tribunal has also noted in discussing the facts of this matter that while there is no doubt 

that the Respondent supplied site electricity, the Claimant's view that this was faulty hecause of 

the interruptions that continuous.ly affected that supply is credible. This is what made the 

purchase of the generators inevitable as the Claimant had to compensate for those shortfalls. 

440. The Respondent argues that it is the Claimant's obligation under Clause 2 of the PPA to acquire 

the necessary equipment at its own cost. citing also the provisions of Clauses 3.3(i), 9.2, 2, l, 2.2 

and 3.1 of the PPA in support of its assertion that the costs of tuel are to be borne by the 

Claimant, as well as the cost of any equipment that BEL required on site to commission the 

Power Station, including generators and transformers. However, this does not mean that these 

provisions can be used as an excuse for the defective supply of site electricity which is a clearly 

an obligation of the Respondent. Hence to the extent that such additional equipment was 

necessary to compensate for the defective supply, the Respondent is liable for its cost and any 

incidental damages. 

441. This conclusion must be related to the conclusion that the Tribunal reached above on the fact 

that the Claimant could not finalize the testing and commissioning of the Power Station at any 

relevant time. Although the Claimant asserts that this was due, among other factors, to the lack 

of supply of adeguate site electricity, the Tribunal has not found a causal relationship between 

such defects in the electricity supply and the Claimant's inability to comply with its main 

obligation under the PPA, which was due to dillerent reasons. It cannot be doubted that the 

622 Statement of Defense, para. 78. 
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shmtages in site electricity caused delays in the commissioning process, but these were not 

.impediments to the necessary progress that ought to have been made in the ninety-days 

following the Effective Date, particularly if BEL believed, as claimed in the ProEnergy 

litigation, that the subcontractor could have completed the Power Station by that date, 

442, In any event, as the Respondent notes, the Claimant maimained in the ProEnergy litigation that 

the generators it purchased compensated for any shortfalls in site electricity from the 33 k V line, 

As noted above, in an e-mail dated 14 December 2007 to ProEnergy, Mr, Elders stated that 

350 k VA of site electricity was sufllcient for Pro Energy to do its job, and consequently refused 

Pro Energy's request for an additional genera lor to provide site electricity, While it can be 

assumed that occaslonal shortages could be corrected with generators coming into operation 

their use would not be on the whole an adequate substitute for a fully reliable supply of site 

electr.idty. But even then it is difficult to argue as Claimant does that test.ing and commissioning 

were indefinitely delayed because of this reason, for even if electricity problems could have 

caused some degree of disruption this could have been coiTected by the day-to-day extension of 

the Completion Date as envisaged in Clause 7,3 of the PPA It is also to be noted that in the 

Respondent's argument the Barge, as equipped by hs manufacturer Ansaldo, came with a 

2,800 kVA Black Start Generator, capable of a 250 kW emergency load in the event electricity 

from the grid was not available, 

(b) Difficulties Related to Grid Connectivity 

L The Claimant's Position 

443, The Claimant asserts that the Respondent failed to provide grid connectivity and, that this 

failure made it impossible for it to perform a final test on the critical systems and commission 

the Power Station623 The Claimant states that the Respondent agreed to provide BEL with a 

transmission line knowing that it would not be ready by the agreed date (31 December 2007),624 

It further contends that although the Elubo transmission line, which the Respondent claims 

could provide grid connectivity starting on 8 August 2008, was energised it was nonetheless not 

ready, and an attempt to energise it resulted in a general fault of the line625 Finally, the Essiama 

transmission line required modifications, recalibration and coordination of the relay protection 

623 Statement of Claim, para. 284, 
614 

Claimant's Post-Hearing Submission, para. 73. 
625 

Claim<:mt's Post-Hearing Submission. para. 75: Hearing on the Merits Transcript, Day 5, 10:25 to .12:! 1. 
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with the Elubo line to provide grid connectivity to the Barge,626 On the whole, the Claimant 

alleges that this lack of grid connectivity entitles it to Tolling Fees from the Respondent, 

pursuant to Clause 11.9 of the PP A, 

ll. The Respondent's Position 

444. The Respondent argues that the Claimant's allegations regarding grid connectivity are 

contradicted by the written record. 627 The Respondent asserts that adequate grid connectivity 

has been available since August 2008, hence, the Claimant's purported entitlement to Tolling 

Fees under Clause I 1.9 of the PPA "is without merit since that clause only permits Balkan to 

charge Tolling Fees if the systems and the Barge are already complete but the Government has 

failed 'to provide an adequate Transmission Line 1
".

62
g 

445. As detailed in the Statement of Facts above, the Respondent points to its letter to the Claimant 

dated 28 July 2008, wherein it advised that the 161 kV Transmission Line was in place to 

connect the Power Station to the National Grid, pursuant to Clause 2.8 of the PPA,629 the Fourth 

626 

627 

628 

629 

630 

631 

632 

S I d I 610 d . I h G 'd C' . P ' 611 
"

2 Tl , c 1e u e · an , most 1mportant y, t e n .-onnectmn rocess r-~greement - · . 1e 

Respondent further refers to the subsequent exchanges between the Parties dated 29 August and 

12 August2008, in which the Claimant expressed its alleged concerns for why the Transmission 

Line could not yet be energised and, in turn, the Respondent replied that there was no obstacle 

to energizing the Line.633 According to the Respondent, the Essiama and Eluho Transmission 

Lines were in good condition and were energised "well before Balkan (a) completed the 161 kV 

electrical system on the Power Station, (b) rectified what it claimed were the substantial 

Claimant's Post-Hearing Submission, para. 76. 

Statement of Defense. para. 87. 

Statement of Defense, para. 98. 

Clause 2.8 of the PPA provides that the Respondent "shall construct, install and connect the Transmission 
Line as required under the Fourth Schedule provided, however, that BE[L] will be responsible, at its own 
cost, for the provision of adequate transmission cable to the point of interconnection to the National 
Grid." 

The Fourth Schedule of the PPA provides that the 161 kV Transmission Line "be capable of taking the 
maximum output of the Power Station.'' 

Exhibit R-52: "Osagyefo Power Barge Grid Connection Process Agreement", signed 17 June 2008. 

Statement of Defense, paras. 88-9 J; Exhibit R-53: "Letter from Isaac Nyantakyi to Phillip Elders, Re: 
Osagyefo Power Barge Grid Connection Process"; Exhibit C-38, Attachment 101: "VRA letter re: line 
connectivity". 

Statement of Defense, paras. 92-95: Exhibit R-26: "Letter from Phillip Elders to d1e Minister for Energy, 
Re: Grid Connection Process. Visual Inspection of VRA Audit Results"; R-27; "Email chain between 
Joseph Wiafe, Isaac Nyantakyi, and Phillip Elders, Re; Fw: line clearance and ground details (typical)". 
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inadequacies it found when ProEnergy left the Project Site at the end of October 2008, or (c) 

first achieved what it claims was a firing of the turbines up to FSNL in March and July 2009" 634 

446. Accordingly, the Respondent submits that, by 8 August 2008, 365 MV A, "the maximum output 

of the Power Station, as per the requirements specified in the Fourth Schedule to the PPA for 

the Transmission Ljne'' was "energized and in service ready for connection to the Bmge".635 As 

bonus grid connectivity, in addition to this "adequate Transmission Line", the Respondent says 

it energised the Elubo Transmission Line to Tower 3 on 13 November 2008.636 Moreover, the 

Respondent contends that the Claimant "has refused to allow the Government to enter the 

Project Site to energise either Transmission Line from Tower 3 to the Barge".637 

447. According to the Respondent. the ProEnergy Litigation documents also show that, upon the 

Goven1ment energizing the Transmission Line, the Claimant became concerned that the 

Government "could 'call a default"' on account of the failure of BEL and ProEnergy to 

complete the refurbishment of the Power Statjon on schedule.638 

iii. The Tribunal's Findings in Respect of Grid Connectivity 

448. The Parties' djscussions on the question of grid connectivity minor to a meaningful extent their 

discussions on site electricity. For the Claimant the lack of adequate grid connectivity is one 

further cause that prevented it from achieving the final testing and commissioning of the Power 

Station, while the Respondent maintains that it duly discharged its obligations under the PPA by 

enabling the Transmission Lines properly energised with enough anticipation. 

449. The Tribunal has no doubt about the fact that the Essiama and the Elubo Transmission Lines 

were energised by the times indicated by the Respondent, beginning in August 2008. The 

Respondent's letter to the Claimant dated 28 July 2008 shows that the 161 kV Transmission 

Line required to connect the Power Station to the National Grid was in place. Maintenance and 

reparation works on the lines was also done following the concerns expressed by the Claimant 

on the readiness of such lines. As the Respondent notes, all these tasks were completed well 

before BEL had installed the 161 kV electrical system on the Power Station and rectified the 

634 

635 

637 

638 

Statement of Defense, para. 93. 

Statement of Defense, para. 95; w-itness Statement of Emmanuel Osafo, para. 25. 

Statement of Defense, para. 96; VVitness Statement of Emmanuel Osafo, para. 26. 

Statement of Defense, para. 97; Witness Statement of Emmanuel Osafo, para. 27. 

Statement of Defense, para. 99; Exhibit R-8: "Deposition of Gene E. Phillips, ProEnergy Sen1ices, LLC v. 
Balkan Energy Co., No. 09-4026", at 44:23-45:2. 
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problems found when ProEnergy left the Project Site at the end of October 2008, just as it was 

in anticipation of what the Claimant describes was the Jiring of a turbine at FSNL. 

450. The Tribunal thus finds that the Respondent's assertion that by 8 August 2008 the line required 

for the 365 MY A transmission, the maximum output of the Power Station, was energised and in 

service ready for connection to the Bm·ge is credible, as also is the explanation that it energised 

the Eluho Transmission Line to Tower 3 on 13 November 2008. Additional difficulties arose 

between the Parties concerning the work to energise either Transmission Line from Tower 3 to 

the Barge, which has also been a matter of reciprocal complaints. 

451. That Lhe lines were energised does not mean, however, that they were exempt from problems. 

The Claimant's arguments to the effect that at points there were general faults of the line, with 

p~uticu1ar reference to the Elubo Transmission Line, or that vmious modifications, recalibrations 

and coordination of the relay protection of the Essiama line \vith the Elubo line were necessary 

is equally credible. As noted, mosl of the reparation and maintenance work of the lines, 

including the problems of jungle overgrowth, were prompted by the Claimant's expressions of 

concern in that respect. 

452. But, as was also concluded in respect of site electricity, the difficulties caused by these 

problems do not have a causal relationship with the fact that the Power Station was not ready for 

final testing and commissioning at any relevant point in time. As it was concluded above, this 

situation finds its roots in other factors that cannot be attributed to the Respondent. From the 

ProEnergy Litigation documents made available by the Respondent it appears that the Claimant 

was aware that the Government might have considered calling a default on account of the 

failure of BEL and Pro Energy to complete the refurbishment of the Power Station on schedule, 

a consideration that would have been hardly possible if the reason for such failure was 

attributable to the Respondent's failure to provide adequate Transmission Lines in working 

condition. To the extent, however, that the difficulties caused by the Transmission Lines 

resulted in expenditures and delays for the Claimant they could well lead to incidental damages 

due to the Claimant, a matter to be considered further below. 

(c) TheRTU 

453. Much of the Parties' argument relating to "grid connectivity", in turn, centers on the condition 

and availability of the RTU I MicroSCADA, and in particular the question of which party had 

the responsibility to commission this system and whether the RTU!MicroSCADA was a pre­

requisite to establishing grid connectivity. 
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1. Boundary Definitions 

454. The respective responsibilities of the Parties are laid out in the definitions section of the PPA. 

which provide, in part, as follows: 

"Dead End Tower" shall mean the l<:~st tower on the Sile or such other points as may be 
agreed upon by the Parties. 

"Delivery Point" shall be the dead end tower where responsibilities for the equipment by 
[Ghana] and the BE[LJ are demarcated. 

"Transmission Line" means the l6l kV voltage transmission line(s), transmission towers, 
substations and other items necessary to transmit electricity frorn the outgoing gantry of the 
switching facility within the Site to the National Grid as further described and having the 
specifications set out in the Fourth Schedule. 

The Claimant's Position 

455. The Claimant relies on the definition of the "Dead Tower" under the PPA and, in particular, that 

it may be defined by ''such other points as may be agreed upon by the Parties."639 According lo 

the Claimant, the Parties agreed upon such other point as including the RTU because it is 

implicitly part of the Transmission Line.640 

The Respondent's Position 

456. The Respondent contends that since the RTU is located on the Barge, and the Respondent's 

responsibility for providing equipment ends at the Dead End Tower outside of the Barge,"' that 

responsibility for the RTU necessarily falls to the Claimant. In the Respondent's view, the 

Claimant's argument that the RTU is part of the Transmission Line is "incorrect" because the 

"function of the RTU is to control and monitor equipment on the Power Station" 642 

457. In the alternative, even if the Tribunal were to find that the RTU was part of the Transmission 

Line, because the RTU is located in the Substation's control room on the Barge, the RTU would 

nevertheless be outside the area where the definition says the Transmission Line terminates 

("from the outgoing gantry")643 

639 

640 

Ml 

642 

643 

Reply, para. 11. 

Reply, paras. 11, I 4. 

Statement of Claim, para. I 0 l; Rejoinder, para. 82. 

Rejoinder, para. 84; Rejoinder Witness Statement of Eric Asare, paras. 4-5; Expert Report of Parsons 
Brinckerhoff, para. 5.30. 

Rejoinder, para. 84; Rejoinder Witness Statement of Eric Asare, para. l1. 
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458. In response to the Claimant's assertion that "the entirety of the substation located on the IB]arge 

... were [sic] the responsibility and obligation of the Government",644 the Respondent points out 

that the Claimant acknowledged its responsibility to commission all of the other systems on the 

Substation, including the 161 kV GJS switchgear, the transformers, the relay protection devices 

and the GIS control cabinets.645 

The Tribunal's Findings on the Boundary Point Separating !he Parties' Responsibilities 

459. The PPA 's definition of the "Dead Tower" is in the Tribunal's reading clear enough. "Dead End 

Tower" i:-; defined as the !ast tower on the Site or such other points as may be agreed upon by 

the 'ParUes. The location of this last tower js not disputed so the question is whelher there was a 

different point agreed to between the parties where responsibilities of the Parties' would be 

demarcated jn terms of the provisjon of equipment necessary for the connection to the 

Transmission Lines. Although the Claimant maintains that such was the case because the RTU 

was implicitly a part of the Transmission Line, the Tribunal's reading is different. As the 

Respondent notes, this equipment is on the Barge and Respondent's responsibilities end at the 

Dead End Tower outside the Barge. It follows that responsibility for the RTU system will 

belong to the Claimant as there is no basis for extending the Respondent's responsibility further 

into the Barge. The Claimant's assertion that the entirety of the Substation is the responsibility 

of the Respondent is misplaced, particularly considering that, as the Respondent has also noted, 

every other system on the Barge has been understood by the Claimant as falling under its own 

responsibility. 

460. Moreover, as the Respondent has also argued and the Tribunal has discussed above on 

examination of this question on the facts, the main function of the RTU/Micro SCAD A system 

is to control and monitor equipment on the Power Station, a function which quite naturally will 

be related to the information the system will be receiving from the operations of the 

Transmission Lines but which is sepm·ate from such lines. This interpretation is further 

confirmed by the fact that "Transmission Line" is defined as the 161 kV voltage transmission 

line(s), transmission towers, substations and other items necessm·y to transmit electricity from 

644 

(145 

Reply, para. 15. 

Rejoinder, para. 85; See e.g., R-33: "Letter from Scott Kinney to J.D. Robinson, Re: Barge Power 161 kV 
remote control and data acquisition system (SCADA)", R-83: "Email from Scott Kinney to J.D. Robinson 
and other, Re: 161 kV GIS Switchgear Status", R-84: "Email from Scott Kinney to Vincent Jones, Re:'', 
R-98: "Email from J. D. Robinson to Neil Crouch and other. Re: Verification of Transfer"; R-99: 
"ProEnergy Barge Commissioning Weekly Report", R-100: "Email from Scott Kinney to J.D. Robinson, 
Re:", R-1 02: "Email from Scott Kinney to J.D. Robinson, Re:". 
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the "outgoing gantry of the switching facility within the Site" to the National Grid, a definition 

which does not cover equipment located further to the inside of that outgoing point. 

Was Commissioning of the RTU I MicroSCADA a Pre-Requisite to Grid 
Connectivity? 

The Claimant's Position 

461. The Claimant's position is that the Barge could not be cmmectecl to the National Grid until after 

installation and commissioning of the RTU on the Barge.646 The Claimant advances !he view 

that ''a fulJy operating properly commissioned RTO" was u pre-requisite to grid connectivily.M7 

The Claimant asserts that it repeatedly drew the Respondent's attention to its responsibilities 

regarding the control and relay protection systems on r.he Barge.64
B The Claimant submits that 

the installation of the RTU is a "clear example of ... dovetailing", whereby the Respondent was 

required to complete its physical work on the Essiama and Elubo Transmission Lines in order 

for the Claimant to be able to reach FSNL.''19 

462. The Claimant argues that the Substation "could not be integrated into" the grid system without 

the RTU. 650 

The Re.\pondent 's Position 

463. The Respondent is of the view that the RTU is not a pre-requisite to grid connectivity, asserting 

that "numerous substations are connected to the grid and integrated into its communication 

system without an RTU."651 The Respondent also contends that "[the Claimant's] arguments 

regm·ding the RTU in these proceedings are ... premature and irrelevant."652 The function of the 

RTU is, amongst others, to monitor and control the GIS, which in turn is the a pre-requisite to 

grid connectivity. As the GIS was not operational when the Jines were allegedly energised on 

646 

6.t7 

648 

649 

650 

65i 

652 

Statement of Claim, para. 115. 

Statement of Claim, para. 216; Exhibit C-39: Witness Statement of Robert MacDonald; Exhibit C-38: 
Witness Statement of Phillip Elders, paras. 70, 198 

Statement of Claim, para. 193; Exhibit C-38: Witness Statement of Phillip Elders, para. 70. 

Statement of Claim, para. 193. 

Statement of Claim, para. 334. 

Statement of Defense, para. 138; Witness Statement of Eric Asare, para. 9. 

Respondent's Post-Hearing Submission, para. 138. 
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8 August 2008, the Respondent submits that the Claimant could not have connected to the Grid 
' fJS"~ regardless of the status ol the RTU. · 

The Tribunal's Findings on Jhe RTU as a Prerequisite to Grid Connectivity 

464. The discussion on this matter follows closely that examined ahove on the facts and the legal 

arguments do not change the conclusions there reached. That the RTU system is necessary for 

t.he proper functioning of the interconnection to the National Grid ·is true but this assumes that 

the testing and commissioning of the Po\ver Station has been finalized. Once this last. stage has 

been satisfied the RTU will make the interconnection possible. Before that there will be no 

power generation Lo be integrated into the National Grid. As the Respondent has noled, if the 

GIS electrical system was not operationaJ there could have been no connection possible 

irrespectively of the RTU. It follows that while the RTU is necessary for grid connectivity, it is 

in turn dependant on the 161 k V electrical system of the Barge. lf the latter is unavailable there 

is no role for the RTU to perform or power to be transmitted. 

iii. Which Party had the Obligation to have the RTU I MicroSCADA Installed 
and Commissloned? 

The Claimant's Position 

465. The Claimant submits that the installation and commissioning of the RTU fell within the ambit 

of the Respondent's obligations under the PPA and the Grid Connection Process Agreement.654 

466. The Claimant further submits that Ghana adopted a National Electricity Grid Code to create a 

Commission to promulgate uniform rules concerning the National Grid and that, pursuant to the 

Code, GRlDCo was required to insta!J and commission the RTU on the Barge.655 At the Hearing 

on the Merits, the Claimant placed particular emphasis on this argument, asserting that Ghana's 

Grid Code and other relevant legislation - p<ll'ticularly Ll 1934, enacted by the board of the 

Energy Commission on 4 June 2008,656 and entered into force on 23 October 2008657 (the same 

day the October 2008 version of the Grid Code was circulated)658
- inform the interpretation of 

653 

654 

655 

656 

657 

Respondent's Post-Hearing Submission, para. 138. 

Statement of Claim, para. 193; Exhibit C-38: Witness Statement of Phillip Elders, paras. 70. 

Statement of Claim, paras. 45, 115. 

Hearing on the Merits Transcript, Day l, 17:7-8. 

Hearing on the Merits Transc1ipt, Day 1, 22:1 J. 

Hearing on the Merits Transcript. Day 1, 22: 14-16. 
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the PPA because it shows that high-voltage substations form part of the NITS, and therefore fall 

within the grid operator's responsibility. 

467. In its opening Statement at the Heming on the Merits, the Claimant first submits that 

U 1934 clearly defined what was to be considered the NITS in Ghana. This is found in Rule 
3, which simply states that the NITS is any equipment regardless of ovmership, which is 
designed to function or operate at any voltage higher than 36 kV. Thus[ ... ] any reference to 
equipment that operates at a high voJrage, for example 161 kV, is considered by this 
provision of Ghana law to constitute part of Ghana's NITS. 659 

468. Second, the Respondent contends that the specific obligations of the 

utility as it relates to matters in these proceedings, Rule 5(3)(h) of U 1934 required the 
utility ~ which is GridCo, which was established in 2006 - to plan, develop, install and 
muintain an adequate supervisory control and data acquisition system, which was 
specifically defined to include both telecommunications and remote terminal units at 
transmission substations and generating stations.660 

469. Third, the Respondent submits that Rule 7(c) of Ll 1934 provides that GridCo was to be 

"responsible for coordinating the design, installation and maintenance of protection systems to 

ensure the timely disconnect of faulty facilities and eguipment" 661 

470. Fourth, "and very relevant to these proceedings" the Claimant submits "Ruie 8 [of Ll 1934.1 

provides that for a person to become a wholesale supplier. that person was required to design, 

install and maintain its plan and equipment to meet the requirements of a document called the 

Connection Sub-Code, and other relevant regulations."662 

4 7 L Fifth, the Respondent points to Rule 11 of LJ 1934, which mandates the Energy Commission to 

issue and prepare a Grid Code to govern the technical operation of the NITS 663 According to 

the Claimant, "if it is true that no Grid Code had been formally put into place as of the date of 

enactment of Ll 1934, there are provisions in that LJ that placed an obligation on existing grid 

participants -- such as the Claimant and the Respondent - to comply with these rules 

immediately upon their coming into force.".664 

659 

660 

661 

662 

6M 

Hearing on the Merits Transcript, Day l, 11:23-12:6. 

Hearing on the Merits Transcript, Day 1, 12:7-15. 

Hearing on the _Merits Transcript, Day l, 12:16-19. 

Hearing on the Merits Transcript, Day 1, 12:20-25. 

Hearing on the Merits Transcript, Day 1, 13:5-8. 

Hearing on the Merits Transcript, Day 1, 13:21-14:2. 
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472. The crux of the Claimant's argument appears to be that "[n]o time is given for any transition 

from one system or form of existence to the other. Rather. persons in the position of the 

Claimant were in the interim subjected to what the LT called 'existing rules and Prudent Utility 

Practice"'.6(i5 Rule 33 of LI !934 defines Prudent Utility Practice to mean "generally accepted 

design pr<1ctices, methods and operation of a power system ... to meet utility and industry 

codes, standards and regulations". 666 !t follows, according to the Claimant, that "U 1934's 

reference to 'existing rules and Prudent Utility Practice' is a reference to the April 2007 draft 

the July 2007 version, the [23] October 2008 version,667 and all other versions that came into 

existence within that period."'66~ The Clalmant emphasizes that it is no coinddence that the Grid 

Connection Process Agreement about the RTU was concluded between the Parties on 

24 October 2008.just one day after Lll934 came into force. 669 

The Re:,ponden! 's Position 

473. The Respondent contends that the installation and commissioning of the RTU was the 

obligation of the Claimant under Clauses 2 and 3 of the PPA. citing the following excerpts in 

support:670 

' 

• 

BEL is responsible for "equipping, completion, testjng, commlssionlng and financing of 

the Power Station."671 

"all costs ... in connection with the equipping of the Power Station ... shall be borne by 

BEL."672 

474. The Respondent also draws attention to the term "Delivery Point", defined in Clause l of the 

PPA as the "dead end tower where responsibilities for equipment by [Ghana] and BE[L] are 

demarcated", and the term "Dead End Tower", defined as the last tower on the site (Tower 1)673 

665 

666 

667 

66g 

669 

670 

671 

672 

673 

Hearing on the Merits Transcript, Day 1, 14:2-6. 

Hearing on the Merits Transcript, Day 1, 14:11-16. 

Exhibit C-46. 

Hearing on the Merits Transcript, Day 1, 16:13-17. 

Hearing on the Merits Transcript, Day I, 22:9-23. 

Statement of Defense, para. 138. 

Clause 3.1 of the PPA. 

Clause 2.2 of the PP A. 

Statement of Defense, para. 101, citing Clause I of the PPA (without emphasis added by Respondent); 
Respondent's Post-Hearing Submission, para. 144. 
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In this regard, the Respondent submits that "all equipment heading away from Tower [1] and 

the Project Site towards Tema are the responsibility of the Government. All the equipment 

heading away from Tower [l] and throughout the Project Site are the responsibility of Balkan." 

It follows, argues the Respondent, that "[s]ince the RTU is inside the Project Site, it is the 

responsibility of Balkan just like every piece of equipment on the Barge, such as the turbines, 

the DCS, the MicroSCADA, the switchgear, the relay protection devices, etc."674 

475. The Respondent asserts that, as of December 2007, the Claimant acknowledged that 

commissioning the RTU I MicroSCADA was its obligation, as is evidenced by the fact it sought 

and obtained proposals from ABB and Taurus for this work.67
' In particular, the Respondent 

points to an e-mail dated 2 February 2009 from Mr. Robert MacDonald, on behalf of BEL, to 

Mr. Christian Moeller from ABB, after the Claimant had received ABB's proposal for installing 

and commissioning the RTU I MicroSCADA.676 The Respondent also points to the declarations 

made by Mr. Elders at the hearing, in which he makes reference to this same proposal.677 The 

Respondent asserts that "[ajs Balkan's response to ABB makes clear, Balkan understood that 

the commissioning and upgrade of the control system, including the RTU on the Barge, was lts 

responsibility, not the Government's, and in fact, directed ABB to redraft the proposal to meet 

Balkan's requirements and speci:fications.''678 

476. The Respondent advances the view that none of the Claimant's assertions with respect to the 

RTU I MicroSCADA "can obscure the simple fact that the RTU was equipment on the Barge 

that Balkan had the responsibility to install and commission. Its failure or delay in doing so 

represents a further default on its part under the PPA, and not a basis upon which it can claim an 

entitlement to Tolling Fees under the PPA".679 

477. The Respondent argues that the Claimant's arguments related to the Grid Code should be 

disregarded, asserting that the Code was not promulgated until October 2009, and thus has no 

bearing on the Parties' respective responsibilities under the PPA and, specilkally, on the issue 

674 

675 

676 

677 

678 

679 

Statement of Defense, para. I OJ. 

Statement of Defense, paras. 138, 102; see also !03-107, 109-111. 

Statement of Defense, para. 110; Exhibit R-36: "Email from Robert MacDonald to Christian Moeller, Re: 
Technical Review of Osagyefo Barge RTU/SCADA". 

Respondent's Post-Hearing Submission, para. 148, referring to Hearing on the Merits Transcript, Day 2, 
127:7-13. 

Statement of Defense, para. J 10; Exhibit R-36: "Email from Robert MacDonald to Christian Moeller, Re: 
Technical Review of Osagyefo Barge RTU/SCADA". 

Statement of Defense, para. I 1 2. 
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of responsibility for the RTU.6w The Respondent emphasizes that the Gtid Connection Process 

Agreement entered into by the Parties on 24 August 2008 confirms that BEL would commission 

and pay for the RTU. "' The Respondent relies on the testimony of Mr. Wiafe,6
'
12 who said that 

he expressly rejected Mr. Elders' assertion that refurbishment of the RTU on the Barge was the 

Respondent's responsibility under the Grid Code."" 

The Tribunal's Findings on !he Ob!igalions to Install and Commission !he RTU/MicroSCADA System 

478. Again on this matter the Parties' legal arguments relate closely to the facts on the very same 

question that has already been examined above, that is, who was responsible for installing and 

commissioning the RTU/MicroSCADA system on the Barge. The Tribunal concluded tlren that 

it was the Claimant's responsibility to pay for the commissioning of the system. The Claimant's 

legal argument, however, submits that the inslaHation and commissioning of the RTU feJJ 

within the ambit of the Respondent's obligations. ln the Claimant's view this was so because 

under the various preliminary versions of the Grid Code preceding its final enactment in 

October 2009, as well as under law L! 1934, enacted by the board of the Energy Commission 

and in force since October 2008, GRlDCo was the entity responsible for installing and 

commissioning this equipment on the Barge as a part of substations operating at a voltage 

higller than 36 kV, which is the case here. Other provisions of Ll 1934 envisaged Gridco's 

mandate as including the responsibility to install, maintain and supervise and control data 

acquisitjon systems. 

479. Although the Claimant accepts the fact that the Gdd Code was not in force at the time the PPA 

was executed, it argues nevertheless that under Ll 1934 there were obligations to comply with 

its rules immediately upon entering into force and no time was given for a transition between 

one system and the other. Existing rules and Prudent Utility Practice, also defmed in that Law, 

Jed directly to the application of the draft versions of the Grid Code beginning in April 2007 

until its final version and entry into force. The very Grid Connection Process Agreement about 

the RTU was as noted concluded between the Pm1ies on 24 October 2008, just one day after LI 

1934 came into force. 

680 

681 

682 

Cross~examination of Vivienne Gadzekpo, Hearing on the Merits Transcript, Day 7, 108:17-25. 

Rejoinder, para. 98. 

Heruing on the Merits Transcript, Day 5, 79:15-25: 91:11-17. 

Respondent's Post-Hearing Submission, para. 149. 
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480. The Claimant"s arguments are well put and would be quite convincing were it not for the fact 

that they encounter two eguaiiy powerful legal arguments on the side of the Respondent. The 

first is that responsibility for the equipping of the Power Station and ail its costs are clearly to be 

borne by the Claimant under Clauses 2 and 3 of the PPA. These clauses do not refer speci!icatly 

to the RTU but do envisage all the equipment required for the operation of the Power Station. 

The second argument is that the Dead End Tower that demarcates the Pmties' responsibilities is 

defined as the last to\ver on the site and while everything heading outwards from that Tower is 

Respondent's obligation everything heading lnwards to the Power Station is the responsibilhy 

of the Claimant. lt is of course well established that the RTU is located inside the Project Site. 

The Tribunal must note, however, that ahhough the respective areas of responsibility are not 

always well demarcated and may depend on specific anangements this does not detract from its 

conclusion concerning responsibility for the RTU. 

481. The Tribunal also discussed on the facts that the Claimant at first acknowled,;ed its obligations 

in respect of this system, as is well reflected in the correspondence between BEL and 

prospective subcontractors, particularly ABB and Taurus. There was no doubt in this 

correspondence as to \vhich was the entity responsible for the installation and commissioning of 

the RTU. As noted above, a simi'lar understanding was reflected in the Grid Connection Process 

Agreement of 24 August 2008 and also confirmed by Mr. Wlafe's testimony.6&4 

482. The Tribunal is mindful that its task is to decide the dispute between the Parties principally as a 

matter of contractual interpretation under the PPA. The terms of the PPA must accordingly 

govern its reasoning and conclusions. ln this light, the PPA itself and also the supplementary 

agreement between the parties on the Grid Connection Process, clearly show that the installation 

and commissioning of the RTU and its costs are to be borne by the Claimant. The understanding 

of the Parties as expressed in the various exchanges noted also confirms this interpretation. The 

Grid Code came later and it expressly envisaged that it shall not derogate from contractual 

agreements. However many earlier drafts of the Grid Code there might have been none of these 

earlier drafts can derogate from the terms of the contractual obligation as the Grid Code itself 

provides that it does not. Accompanying legislation, which in itself is not clear enough, is not 

dispositive of this matter. The Tribunal concludes that the Respondent prevails in this matter. 

Witness Statement of Joseph \Viafe, para. 13; Hearing on the Merits Transcript, Day 5, 79: l7~25 and 
82:5-85:22. 
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(d) Other Contractual Breaches: the Letter of Credit 

I. The Claimant's Position 

483. The Claimant also alleges the Respondent failed to comply with its obligations regarding the 

Letter of Credit and that it did not obtain the necessary approvals, permits and licenses called 

for under the PPA605 The Claimant does not elaborate further on its allegations in this regard. 

ii. The Respondent's Position 

484. The Respondent asserts that the Claimant's additional claims under the "Other Breaches" 

heading are "so general and non-specific as not to warrant a response".6u; \Vit.b respect to the 

Letter of Credit, it understands the Claimant's "complaint to be that the Government refused to 

certify, under the terms of the [Letter of Credit], that Balkan is entitled to Tolling Fees"687 The 

Respondent's position is that, since it does not owe the Claimant Tolling Fees, it is not in breach 

of the Letter of Credit or the PPA "by reason of its refusal to provide a false cenification to the 

Bank''. 688 Alternatively, should the Tribunal consider that the Claimant is entitled to Tolling 

Fees, the Respondent refers to the Claimant's asser1ion that the replacement letters of credit 

were not always issued 30 days prior to the expiry of the one previously issued. The Respondent 

submits that such claim must fail because (a) the PPA -Clause 34. !.4.2.- provides a 60 day 

t,'Tace period in case of default; (b) any claim for breach was waived by the Claimant when it 

accepted the replacement Letters of Credit without objection; (c) the Claimant suffered no 

damage since it never sought to draw upon a letter of credit when one was not in place.MN 

111. The Tribunal's Findings Concerning the Obligations Pertinent to the Letter 
of Credit 

485. Both the factual findings made above on this other matter and the legal at·guments developed by 

the Parties lead to the same conclusion. The Claimant argues that the Respondent did not 

6KS 

686 

687 

688 

Statement of Claim, para. 335. 

Statement of Defense, para. 139. 

Statement of Defense, para. 1 39; see also Rejoinder, para. 154. 

Statement of Defense, para. 139; see also R-41: "Establishment of Letter of Credit·- Power Purchase 
From Generation on the Osagyefo Power Barge"; R-80: "Letter from Dr. M. Apiagyei Gyamti to Balkan 
Energy Company LLC, Re: Power Purchase Agreement between Government of Ghana and Balkan 
Energy Ghana Ltd- Letters of Credit", R-81: "Letter from Phillip Elders to Dr. M. Apiagyei Gyamfi, Re: 
Power Purchase Agreement Between Government of Ghana and Balkan Energy Oh. Ltd. ~ Letter of 
Credit". 

Respondent's Post-Hearing Submission, para 197. 
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comply with its obligations in respect of the Letter of Credit without much further elaboration, 

except to point out that the Respondent refused to certify in the terms of the Letter of Credit that 

Claimant was entitled to Tolling Fees. 

486. Since the Tribunal has concluded that no Tolling Fees were owed to the Claimant in view of the 

fact that the Power Station never came to the stage of completing its full and final testing and 

commissioning, the basis for the issuance of the Letter of Credit was no longer available and 

Respondent's argument to the effect that it could not certify an untrue fact is persuasive. The 

Parties' discussion about whether other requirements concerning the replacement of the letters 

of credit within certain deadlines were met is therefore moot. 

487. Although the Claimant has also raised the question that it incurred in financial costs in 

connection with its operations and bank accounts with Zenith Bank, with pmticular reference to 

the Letter of Credit, such costs, even if incuned, are not attributable to the Respondent. 

F. THE CLAIMANT'S CLAJJv! OF BREACH OF THE ARBITRATION AGREEMENT 

J. Introduction 

488. The Claimant contends that since the Tribunal issued its Interim Award concluding that the 

Arbitration Agreement \Vas valid and enforceable, the Respondent has nevertheless continued to 

take actions ln breach of the Parties' Arbitration Agreemem.6yu First, the Claimant argues that 

the Respondent's commencement of the proceeding before a US District Court to obtain 

discovery from ProEnergy was improper.691 Second, the Claimant submits that the Respondent's 

continued pursuit of its refen·al of the constitutionality of the PPA to the Supreme Court of 

Ghana constitutes a breach of the Arbitration Agreement.692 

489. The Respondent counters that the Claimant's claim for breach of the Arbitration Agreement on 

the basis of the United States and Ghanaian litigations is "without merit".693 In its Rejoinder, the 

Respondent maintains this position in light of the Supreme Coun Judgment of 16 May 2012694 

690 

691 

692 

69:1 

694 

Statement of Claim, para. 349; Claimant's Post-Hearing Submission, para. 93. 

Statement of Claim, para. 350; Statement of Defense, para. 141. 

Statement of Claim, para. 351; Statement of Defense, para. 141. 

Statement of Defense, para . .140. 

Rejoinder, para. 155. 
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2. The Proceeding Against ProEnergy for Discovery 

(a) The Claimant"s !'osition 

490. The Claimant argues that the Respondent's ex parte application before a US District Court for, 

what the Claimant characterizes as "broad discovery" from ProEnergy, violates the Parties' 

Arbitration Agreement695 The Claimant submits that due to the Respondent's actions in this 

regard, it was forced to file submissions in an auempt to intervene in the United States 

proceeding, 

(h) The Respondent's Position 

49l. The Respondent asserts that the proceeding it initiated in the United States was pursuant to 

United States Statute 28 U.S.C. § 1782,6
" and was brought against ProEnergy, not BEL or 

Balkan. The Respondent emphasizes that the Claimant "voluntarily chose to intervene in that 

proceeding rather than rely on Pro Energy's objection" and, as such. "had a full and fair 

opportunity to express its view to the US District Court regarding the discovery application, 

including its view that § 1782 should not apply where an arbitration is pending". 697 The 

Respondent further contends that the Claimant "cites no authority, UNCITRAL Rules, or 

Arbitration Tribunal which has ever held that it is a breach of an Arbitration Agreement for a 

party to seek discovery of a third party, such as ProEnergy. which is not a party to an aTbitration 

and not su~ject to the jurisdiction or discovery orders of the Arbitration Tribunal"'. 698 

(c) The Tribunal Findings in Respect of the Discovery in the Pro Energy 
Proceedings 

492. H is a fact that Respondent's application for discovery before a US court concerned ProEnergy 

as the defendant and not BEL or Balkan. That the Claimant in this case decided to intervene and 

file submissions in respect of that application is quite natural as the discovery concerned 

documents of relevance for this arbitration. The Tribunal is of the view that none of these steps 

695 

696 

697 

Statement of Claim, para. 350; Exhibit C-48: "Application for Government of Ghana Discovery". 

Statement of Defense, para. 143, Respondent states that "section l782(a) enables foreign litigants to 
petition United States courts in order to assist them in obtaining discovery of evidence in the United 
States. Section 1782(a) provides, in relevant part: 'The district comi of the district in which a person 
resides or is found may order him to ... produce a document or other thing for use in a proceeding in a 
foreign or international tribunal ... The order may be made pursuant to ... the application of any 
interested person'". 

Statement of Defense, paras. 142, 146. 

Statement of Defense, para. 145. 
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can be considered to amount to a breach of the arbitration agreement. Had the Respondent 

applied to this Tribunal for discovery of documents produced in litigation before the US courts 

it is quite likely that it would not have succeeded for want of jurisdiction as ProEnergy is not a 

Party to this arbitration. 

493. The fact that the Claimant had the opportunity to be heard in the discovery proceedings, 

including in respect of its argument that discovery could not be granted when there were 

arbitration proceedings pending, is well established and thus the Claimant has not been put to 

any disadvantage in the context of such discovery application. Respondent" s :u·guments to the 

effect that there are no rules preventing discovery from a third party while the arbitration is 

pending is correct. It would be of course different if the discovery proceedings were to interfere 

with the conduct of the arbitration, for example because of an injunction or suspension order, 

but that is not the case here. 

494. Just as the Tribunal granted a prolonged schedule for submissions so as to take into account 

what could be the decision of the Ghanaian courts. it can equally take into account other 

relevant documents produced in discovery to the extent that they are helpful to decide the 

dispute before it. And the actual fact is that these documents were of importance in respect of 

many issues before the Tiibunal. 

3. The Ghanaian Court Proceedings 

(a) The Claimant's Position 

495. The Claimant asserts that the Respondent has also violated the Arbitration Agreement "by 

continuing to prosecute litigation in the Ghanaian courts", which, consequently, has again 

required the Claimant to respond.699 As set out above in the Statement of Facts, the Claimant 

emphasizes that the Respondent took the following additional steps to advance its interests 

before the Ghanaian courts: 

699 

700 

• "While the trial was yet to commence in the High Court of Ghana. [Ghana] filed an 

application with the Ghanaian Supreme Court to determine whether the PPA and the 

Arbitration Agreement constitute international business transactions within the meaning 

ofthe Ghanaian Constitution."700 

Statement of Claim, para. 351, 

Statement of Claim, para. 351. 
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"In May 2011 the Ghanaian High Court denied referral of the questions to the Ghanaian 

S C 
,7()1 

upreme ~ourl. 

"ln July 201 I, the [Government of Ghana] filed a Motion on Notice to Invoke 

Supervisory Jurisdiction of the Supreme Court in the Supreme Court of Ghana 

h I] . h H' h C ' 1· d . f I """ c a engmg t e 1g ourt s ru mg enymg re -erra . ·· 

(h) The Respondent's Position 

496. The Respondent counters the Claimant's assertion that the proceedings before the Ghanaian 

courts violate the Arbitration Agreement. First, the Respondent argues that had "the Tribunal 

vjewed those proceedjngs as a breach of the arbitration agreement, it presumably would have 

granted, rather than denied, Balkan's request for an injunction of those proceedings". 703 Second, 

the Respondent argues that the schedule for this arbitration set by the Tribunal expressly 

alh_)\Ved for a reference of the constitutional issue to the Supreme Court. 704 In its Interim Award, 

the Tribunal noted its willingness to adjt~st the schedule of this arbitration "to consider and take 

fully into account the views of the Ghanaian courts on the issues raised with regard to the 

applicability of Article 181 (5) of the Ghanaian Constillltion".705 Third, the Respondent submits 

that the Ghanaian proceedings ''involve additional parties who are not parties to the Arbitration 

Agreement and are, as such, not subject to the jurisdiction of this Tribunal''. 706 Finally, the 

Respondent asserts that it has not misrepresented this Tribunal's Interim Award before the 

United States or Ghanaian courts, "as Balkan did to the U.S. Court, in the discovery proceedings 

. PE .. 1o1 agamst ro nergy ·. 

497. ln its Rejoinder, the Respondent further submits that, while the Supreme Court Judgment states 

that "the Arhjtration Agreement was not an international business transaction within the 

meaning of Article 181(5) of the Constitution",708 there was no finding that the proceedings in 

701 

702 

703 

704 

705 

706 

707 

708 

Statement of Claim, para. 351; Exhibit C-49: "Ruling of High Court''. 

Statement of Claim, para. 351; Exhibit C-50: "Motion on Notice to Invoke Supervisory JUiisdiction of the 
Supreme Court.'' 

Statement of Defense, para. 147; Interim Award, para. 190; see also Rejoinder, para. 155. 

Statement of Defense, para. 147. 

Statement of Defense, para. 147; Interim Award, paras. 63, 192; see also Rejoinder, para. 155. 

Statement of Defense, para. 147. 

Statement of Defense, para. 148; Exhibit R-42: "Order, Government of Ghana v. ProEnerg.v Sen?s., LLC, 
eta!., No. 1 1 -9002". 

The Tribunal is mindful that the crux of the Respondent's case is that the Supreme Court of Ghana 
labelled the PPA as an international business transaction within the meaning of Article 181(5) of the 
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Ghana themselves violated the Arbitration Agreement; "nor could it" because those proceedings 

involve parties not privy to the Arbitration Agreement to the PPA."19 

(e) Tile Tribunal's Findings on the Breach oflhe Arbitmtion Agreement by 
Virtue of the Ghanaian Court Proceedings 

498. The Tribunal does not consider that proceedings before the Ghanaian courts could be held to be 

in breach of the arbitration agreement. as argued by the Claimant. Had such proceedings or any 

decision adopted thereunder interfered with the progress of this arbitration or with the authority 

of this Tribunal to properly conduct its business the conclusion might have been different. But 

that was not the case and in fact. as the Respondent notes. in its Interim Award the Tribunal 

denied the Claimant"s request for an injunction of such proceedings because no such 

interference arose from tl1e Ghanaian courts. In its Interim Submission of 20 June 2012 the 

Claimant has requested the Tribunal to reconsider its decision on anti-suit injunction. a request 

which the Tribunal denied. 

499. It is also to be kept in mind that. as also noted by the Respondent, the schedule of this 

arbitration was longer than usuaJ so as to allow prudent time for the Supreme Court to make its 

vlews on the constitutional issues of the case known. It should also be noted that if such views 

had not become available at a time compatible with the schedule of the arbitration it is quite 

likely that the Tribunal would have continued to move forward in the discharge of its duties, but 

this was not the case. As there has been no interference with this arbitration by the proceedings 

before the Supreme Court. nor any interference of this arbitration with the Ghanaian court 

proceedings. the arbitration agreement has been duly complied with. Accordingly there is no 

basis either for the Claimant's request in the alternative made in the same Interim Submission 

that the Tribunal should give no weight to the Supreme Court judgment. 

G. THE CLAIMANT'S ALTERNATIVE CJ"AIMS 

1. Introduction 

500. In the alternative to its breach of contract claims, the Claimant raises the following additional 

claims: (a) unjust enrichment;7 w (b) fraud or deceit; 711 (c) false arrest;m and (d) conversion and 
711 trespass. · 

709 

Ghanaian Constitution, and therefore understands that the introduction of the word "not" at para. 155 of 
its Rejoinder is nothing but a mistake. This is confirmed, for instance, at paras 17 and 24 of the Rejoinder. 

Rejoinder, para. 155. 
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501. The Respondent addresses each allegation in turn, asserting that the Claimant has not 

established any of these daims and, thus, is not entitled to any such damages. 714 

2, Unjust Enrichment 

(a) The Test 

502. The Claimant submits that both Ghanaian and Dutch law subscribe to the principle of unjust 

enrichment. The Claimant goes on to cite Article 212 of the Dutch Code of Civil Procedure (the 

"DCCP"), which provides as follows: 

J. A person who has heen unjustifiably enriched at the expense of another is obliged, 
insofar as reasonable, to make good the other's loss up to the amount of his 
enrichment. 

2. The enrichment shall not be taken into consideration to the extent that it is decreased 
by reason of circumstances for which the person enriched is accountable. 

3. An enrichment shall be discounted to the extent that it is decreased during a period 
in which the person enriched could not reasonably be expected to recognize the 
existence of an obligation to make good the other's loss. In determining such 
decrease account must be taken of any expenditure \Vhich would not have been 
incmred but for the emichment. 715 

503. The Respondent endorses the definition of unjust enrichment set out by the Claimant716 

(b) The Claimant's Position 

504. If the PPA indeed required Parliamentary approval, and, as a consequence, is null and void, then 

the Claimant asserts that the Respondent has been unjustly enriched by all the money, in excess 

of USD 40 million, expended by the Claimant in connection with the Barge.717 In this reg<trd, 

the Claimant maintains that it "is entitled to restitution of all the money it has expended under 

the PPA under the foregoing principle of failure of consideration".718 

710 

711 

712 

7]] 

"' 
715 

7.!6 

m 

7 i8 

Statement of Claim, paras. 364-370. 

Statement of Claim, paras. 372-377. 

Statement of Claim, paras. 378-381. 

Statement of Claim, paras. 382-386. 

Statement of Defense, paras. 150-168. 

Statement of Claim, para. 367: Article 12, Book 6 of the Dutch Civil Code. 

Statement of Defense, para. 150, referring to Statement of Claim, para. 367, 

Statement of Claim. para. 368. 

Statement of Claim, para. 370. 
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505. In further suppott of its unjust enrichment claim, the Claimant submits that Ghanaian law 

recognizes the following common law notions of equity. as paraphrased by the Claimant: 

• "[W]here money has been paid under a transaction that is or becomes ineffective. the 

payer may recover the value of the money paid provided that the consideration for the 

payment has totally failed."719 

m "Tf a contract is void ab initio for informality or incapacity, or if lhe contract is discharged 

automatically, as in the case of frustration, any payment or credit received made under the 

apparent contract is recoverable."720 

(c) The Respondent's Position 

506. In its Statement of Defense, the Respondent asserts that the Claimant's claim for unjust 

enrichment should be denied for the following four reasons.721 First, the Respondent submits 

that it has not received a benefit. In this regard, the Respondent emphasizes that to-date. "the 

Power Station ren1ains unfinished and incapable of generaling any ptn:ver whatsoever for 

Ghana."722 

507. Second, the Respondent argues that the Claimant's calculation of damages is improperly based 

"upon the wholesale submission of invoices it claims to have paid to ProEnergy and others", 

which "fails to take into account any of its own allegations [in the ProEnergy Litigation] 

regarding improper invoicing, double billing, or corrective work".723 

508. Third, the Respondent asserts that the documents related to the Claimant's settlement with 

ProEnergy in their US litigation "may well, in and of itself, demonstrate offsets to the amount 

Balkans [sic] seeks here".724 

719 

720 

721 

722 

723 

724 

Statement of Claim, para. 369; Chitty on Contracts, 13th ed., Vol. 1, at 1869. 

Statement of Claim, para. 369; Chitty on Conlracls, 13th ed., Vol. 1, at 1873, para. 29-058, 1885, 
para. 29-074; Kennedy v. Thomassen [1929]1 Ch. 426. 

Statement of Defense, para. !50. 

Statement of Defense, para. 151, 

Statement of Defense, paras. 152-153; Exhibit R-7: "Deposition of Phillip David Elders, ProEnergy 
Services, LLC v. Balkan Energy Co., No. 09-4026", at 127:9-10, 184:8-12. 

Statement of Defense, para. 154. 
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509. Fourth, the Respondent contends that the invoices submitted by the Claimant as attachments to 

the Witness Statement of Neil Crouch725 do not evidence any costs related to the commissioning 

of the Bmge. Rather, the Respondent asserts that these invoices inc.lude the following: 

• "payment made to an Elias Assouad in Lebanon in January 201 J which appear to be for a 

contract between Mr. Assouad's company and Balkan ... U.S. for a success fee in this 

arbitration"; 726 

• "an unexplained wire transfer from Synteck West, lnc. to Control Risks in January 2010 

(after Balkan, but its own admission, ceased all work on the Barge) and which comains no 

description of serv.ices";727 

• "payments to Curly Baca & Associates in June 2007 for hotel, meals and car rental in 

connection with their consulting advice to EPC lnternational, lnc. in dratling BEL's PPA 

(i.e .. an expense relating to the attempt to obtain the assignment [of the PPA from Balkan 

US to BELJ)'':728 

• "a payment to Tower Executive Suites in Sugar Land, Texas for Phillip Elders, as well as a 

payment for his laptop";729 and 

• "[ o]ther exhibits simply consist of flights, hotels, and expenses with no specitk information 

attributable to the commission process.''730 

510. The Respondent does not address the Claimant's unjust emichment claim further in its 

Rejoinder. 

5 J J. lo its opening statement at the Hearing on the Merits, the Respondent made its position clear: 

725 

726 

727 

728 

?29 

730 

"If you've done work, you are entitled to be paid for that work; not under the contract damages, 

but you are entitled to be paid."711 However, the Respondent also submits that the 

Exhibit C¥37: Witness Statement of Neil Crouch. 

Statement of Defense, para. 155; Exhibit C-37, Attachment 23: ''Assouad- Ghana Invoices." 

Statement of Defense, para. 155: Exhibit C-37, Attachment 26: "Control Risks- Ghana Invoices." 

Statement of Defense, para. J 55; Exhibit C-37, Attachment 28: "Curly Baca & Assoc- Ghana Invoices." 

Statement of Defense, para. 155; Exhibit C-37, Attachment 29: "Dell Marketing - Ghana Invoices"; 
Attachment 54: "Tower Executive- Ghana Invoices." 

Statement of Defense, para. 155; Exhibit C-37, Attachment 36: "First Bankcard- Ghana Invoices", at 3. 
Respondent draws attention to this intemal accounting e-mail to Phlllip Elders, in which it is noted that 
"Phil does not respond to our request for receipts [sic] or descriptions of highlighted purchases." 

PCA Jl7830 160 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 178 of 264



difficulty with Balkan's claim for unjust enrichment is that it utterly fails for want of proof. To 
prevail on a claim for unjust enrichment, Balkan was required, as part of its case in~chief, to 
present evidence as to the value of the benefit conferred. What did Balkan do? Balkan 
presented invoices and spreadsheets showing the money that it spent. f .. 1 money spent does 
not necessarily equal benefit conferred. 732 

512. Specifically with respect to the invoices submitted by the Claimant in tl1is arbitration, the 

Respondent asserts thai, 

under a best case scenario, approximately [USDJ 20 million·- not [USD] 56 million, not [USD] 
60 million, not [USD] 140 million- approximately ruSDJ 20 million appears to be for invoices 
for work on the barge. A lot of ·invoices for iTunes and things like that. But when we talk about 
work on the barge, it's less than [USDJ 20 million; ~md many of those fUSDJ 20 million consist 
of inflated and unjustified invoices that provided no benefit to the barge. 733 

513. The Respondent further remarked upon what jt characterizes as ''an extraordinary omission" of 

evidence as to the condition of the Barge today; particularly in light of the fact that the Claimant 

still retains controJ over the Barge today .734 The Respondent's. position at the Hearing on the 

Merits was that, having exercised control over the Barge from the time of the slgning of the 

PPA until today, the Claimant was "then charged with the obligation to maintain the systems 

thai they say that they worked on; and there is no evidence-- none- that Balkan has maintained 

those systems for the past four years since 2009 and since the commencement of this 

arbitration."735 The Respondent emphasizes that "l.wJe have no evidence as to the condition, and 

we have no evidence whatsoever-· not one exhibit~ that tells us about maintenance.''736 

514. In support of its assertion regarding the lack of evidence, and its consequences on the 

determination of qnantum, the Respondent draws the Tribunal's attention to Mr. Elder's 2007 

PPA tariff analysis, attached to his witness statement in this arbitration, which explained to the 

Ministry of Energy why BEL should be paid what he indicates it should be paid. stating, in 

relevant part: '"lt]he initial reports reveal that minimal to no maintenance and preservation 

efforts have been committed to the barge for an extended period of time. There are no 

maintenance and preservation records available."737 Further, "lt.Jhe constant exposure of critical 

731 

732 

733 

734 

735 

736 

737 

Hearing on the Merits Transcript, Day 1, 117:13-17. 

Hearing on the Merits Transcript, Day 1, ] 17:18-118:3. 

Hearing on the Merits Transcript, Day !, 1!8: 10-18. 

Hearing on the Merits Transcript, Day 1, 118:20-119:!. 

Hearing on the Merits Transcript, Day !, 1!9: !1-18. 

Hearing on the Merits Transcript, Day 1, 120: 4-6. 

Hearing on the Merits Transcript, Day 1, !20: 18-21, retening to Exhibit C-38, Attachment 11 "PPA 
Tariff Analysis Repm1", at 2. 
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equipment to salt water moisture without operation has resulted in major operation risk."
738 

The 

Respondent goes on to quote several passages from the 2007 tariff analysis that speak to the 

decrepit slate of the Barge in 2007, 739 asserting that the Tribunal is now placed in a position "to 

decide an unjust enrichment claim based upon an incomplete presentation of equipment in a 

saltwater environment, with not only Ansaldo but Balkan itself telling you exactly what that 

environment can do, and with Balkan telling you why you need records that show that the 

equipment has been maintained pursuant to the manufacturer's specifications''.
740 

515. The Respondent submits that on several occasions it sought to conduct site inspections at the 

Barge during 2008 and 2009, but "were either put off or they were denied or they were given 

limited access or they VI/ere unable to verify".741 The Respondent's following line of argument 

appears to request that the Tribunal draw an adverse inference from the Claimant's inability to 

furnish test results on the critical systems on the Barge- "the only reason that you don't provide 

tests and that you don't allow site visits and that you don't agree to an independent person 

coming in to look is because you don't have the tests, you can't support the claim, you have 

something to hide".
742 

516. The Respondent also points to ProEnergy' s daily reports (e.g. partially excerpted above in the 

Facts section), arguing that "those documents actually show how this commiss_ioning effort 

went wildly astray from the start.',.
143 

517. Finally, in its Post-Hearing Submission, the Respondent makes reference to a recenl decision of 

the Supreme Court of Ghana,744 which provides that a contract that has been declared void ab 

initio for breach of a constitutional provision cannot create any rights, therefore precluding the 

738 

739 

740 

741 

742 

743 

744 

745 

f 
. . d 74' grant o any restitutiOnary reme y. · 

Heating on the Merits Transcript, Day I, 121:7-9, referTing to Exhibit C-38, Attachment J 1 "PPA Tariff 

Analysis Report", at 2. 
See Hearing on the Merits Transcript, Day 1, 121-123; Exhibit C-38, Attachment 11 "PPA Tariff 

Analysis Report". 

Hearing on the Merits Transcript, Day I, 124:6-12. 

Hearing on the Merits Transcript, Day l, J 24:24-25. 

Hearing on the Merits Transctipt, Day 1, 127:19-23. 

Hearing on the Merits Transcript, Day 1, 128:19-20; for more detail on Respondent's account of what 

went wrong see 128:21 ef seq. 

Amidu v. Attorney General, Walerville Holdings, el a/., No. Jl/15/2012, 14th .Tune 2013 

Respondent's Post-Hearing Submission, para. 170. 
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(d) The Tribunal's Findings on Unjust Enrichment 

518. The fact that both Parties agree on the definition of unjust enrichment is helpful to the Tribunal 

as this is a concept that has lent itself to many interpretations some of which are imprecise. The 

essence of the concept is thus that a benefit has been conferred on the other party without 

compensation and where such compensation would be reasonably expected. 

519. The Claimant's justification for its alternative claim on unjust emichment is based on the 

premise that if the PPA is declared null and void then the Respondent would have been as a 

consequence unjustly enriched in the amount of money expended on the Barge. Restitution of 

such money would then be the appropriate remedy under the principle of failure of 

consideration. The fact of the matter. however. is that the Tribunal has found above that the 

PPA is "va]_id" and creates obligations for the Parties. Moreover, in the .Respondent's view. no 

such benefit could have been received as the Power Station remains unfinished and incapable of 

generatJng energy. As the Tribunal has found above on the issue of testing and commissioning 

of the Power Station there js indeed no production capacity at present and accordingly no power 

is being delivered to Ghana. Were this a consequence of the Respondent"s failure to comply 

whh its obligations under the PPA, particularly in terms of grid connectivity, a benefit would 

have been readi.ly identifiable. but the uhimate reason for this failure lies not fully with the 

Respondent. 

520. The Parties are in any event in disagreement about the calculation and amount of damages. 

While the Claimant estimates such damages in excess of US$ 40 million. the Respondent 

believes that the expenses were at most one half of that amount as many invoices submitted 

were questioned in the ProEnergy Litigation by Claimant itself, while other invoices are not 

related to d1e commissioning of the Barge. The Respondent has rightly noted in this respect that 

the evidence must be specifically related to the benefit conferred and not simply to the addition 

of expenses. The Parties have also disputed whether there was any proper maintenance of the 

systems on the Barge, which as the Tribunal has also found above was in the best of cases 

minimal and could hardly be considered as conferring a benefit to the Respondent. Requests for 

site inspections were not successful in many cases and thus the possibility of ascertaining the 

state of maintenance and repair has also remained in doubt. 

521. While the Tribunal considers that this alternative claim suffers from a partial lack of proof of 

benefit conferred, this does not mean that damages are to be mled out in the light of the fact that 

the Respondent also has responsibility for not having complied fully and timely with its 

obligations under the PPA concerning site electricity, grid connectivity and other matters. In 
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such case, however, damages are the consequence of liability for contract breach, The question 

of damages in this other context will be considered below but the Tribunal must note that 

Respondent's invocation of a recent decision of the Supreme Court of Ghana, establishing that a 

contract declared void ab initio for breach of a constitutional provision cannot create any rights, 

and therefore precludes the grant of any restitutionary remedy, is not to be sustained, partly 

because no such nullity was found by the Tribunal and partly because rights can even be created 

in such clrcumstances if the Government bears responsibility for such breach, as is the case 

here. 

3, Fraud or Deceit 

(a) The Test 

522, The Claimant submits that the tort of deceit provides a civil remedy for a party who has relied 

on a false representation where the following eletnent.s of the tOJ1. are made out: 

I, A party has made a representation to another party which is false; 

2. The first party making the representation knew that it was false or was reckless as to the 
truth of the statement; 

3. There was an intention to deceive; 

4. The representation was acted upon; and 

5. Loss is suffered as a consequence. 746 

523, The Claimant submits that this common law test for deceit is reflected in Article 162 of the 

DCCP, as well as in Ghanaian law by virtue of Article I J (1) of the Constitution 747 

524, The Respondent does not contest the Claimant's characterization of the test for deceiL 

(b) The Claimant's Position 

525, The Claimant contends that it was "induced" to enter into the PPA based on its reliance on the 

representations provided by the then Attomey General, ML Ghartey, in two legal opinions dated 

26 October 2007, in which he stated that Ghana had the power to enter into the PPA and Lease 

746 

747 

Statement of Claim, para, 373; Cave! USA Inc v. Seaton Insurance Co,, [2008] EWHC 3043 (Comm.); 
Bradford Building Society v. Borders f194J] 2 All E.R. 205, at 211; R.F. V. Heustons Salmond on the Lmv 
of Torts, 17th ed, ("Salmond"), at 387, para. 140, 

Statement of Claim, paras, 371-372; Article 162, Book 6 of the Dutch Civil Code. 

PCA 117830 164 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 182 of 264



of the Project Site 7
'
18 The Claimant further asserts that Ghana's conduct from 2007-2009 

"represented and implied that BE[L] ... had a valid agreement going so far as to 11x and demand 

BE[L] ... 's performance thereunder."749 

526. The Claimant thereby contends that it is entitled to damages in the amount it would have 

received under the PPA or, alternatively. the amount it has actually spent on the Barge 

project.750 

527. In its Reply, the Claimant asset1S that the PPA "gave rise to an implied warranty or express 

obligation on the part of the Respondent", including the warranty that, under Clause 7.2(i) of the 

PPA, it "supply to BE[LJ 'issuance of a letter from the Government of Ghana that all required 

approvals from the relevant authorities in Ghana had been obtained'".751 Funher, under Clause 

2.6 of the PP A, the Claimant submits that the Respondent '"obligated itself to promptly facilitate 

the acquisition of all government approvals for the project.''752 

528. The Claimant asserts that, despite these implied condition precedents at the charge of the 

Respondent. it understands the Respondent's position to be that "its Auomey General made a 

legal mistake of a matter of first impression ... and accordingly, no liability can attach." The 

Claimant further alleges that the Respondent has failed to present any other evidence that it 

indeed undertook steps to obtain the necessary Constitutional. approval.753 Jn its Post-Hearing 

Submission, the Claimant makes reference to the testimony of Ms. Gadzekpo, who according to 

the Claimant impliedly confirmed that the Respondent made a deliberate decision not to seek 

parliamentary approval of the BEL PPA 754 

529. The Claimant argues that to the extent that the Respondent contends that the Attorney General's 

opinion letters were not a warranty, the coment of those letter constitute a statement of fact.
755 

74~ 

749 

750 

751 

752 

753 

754 

755 

Statement of Claim, para, 374; Notice of Arbitration, Exhibit 8: (1) "Operationalising the Osayefo Barge, 
Legal Opinion by the Attorney - General, 26 October 2007"; (2) ''Legal Opinion, Power Purchase 
Agreement Between the Government of Ghana and Balkan Energy (Ghana) Limited, 26 October 2007"; 
Interim Award, para. 37. 

Statement of Claim, para. 374. 

Statement of Claim, para. 377. 

Reply, para. 156. 

Reply, para. 156. 

Reply, para. 157. 

Claimant's Post-Hearing Submission, para. 139. The Claimant does not refer to the page of the Heming 
Transcript where this statement is made. 

Reply. paras. 158-160; Smith Land & House Property Corp., 1884, 28 Chancery Division 7. 
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The Claimant further submits that "U.K. law has long-recognized that matters of opinion that 

are reduced to warranties under a contract are uctionabJe.''756 

(c) The Respondent's Position 

530. The Respondent is of the view that the Claimant's claims for fraud and deceit fail for the 

following two reasons. 757 First, the Respondent argues that the former Ghanaian Attorney 

General's opinion regarding the interpretation of Article 181 (5) of the Constitution is not 

actionable as a matter of law.75
lJ The Respondent also drmvs attention to Clause 31 of the PPA, 

in which the Panics acknowledge that in executing the PPA, each party "has relied solely on its 

judgment, belief. and knowledge, and such advice as it may have received from its own counsel 

and 1t has not been influenced by any representation or statements made by any other party or 

such party's counse1".759 

531. ln further suppmi for its assertion that the Claimant's alleged reliance on the opinion of the 

former Attorney General is of no consequence in this arbitration, the Respondent relies on the 

following authoritjes: Airmotive Engineering Corp. v. United States, 760 Tuffuor v. Attorney­

General, 761 Attorney-Genera! v. Faroe Atlantic Co. Ltd, 761
· United States v. Marine Shale 

Proce5·sors,763 and Rhyl Urban DC v. Rhyl Amusement Ltd. 764 

532. Second, and in the alternative, the Respondent submits that "even if the Claimant were entitled 

to rely upon the opinion of the Attorney General, an action for deceit will not lie absent a 

showing that the Attorney General issued his opinion knowing it to be false at the time it was 

751i 

757 

753 

759 

760 

761 

762 

763 

764 

Reply, para. 158; Esso Petroleum Co., Ltd. 1'. Phi/lip Lionel Marden, 1976 EWC Cov. 4 (6 February 
1996). 

Statement of Defense, para. 156. 

Statement of Defense, para. 157; John Cartwright, Misrepresentation, Mistake and Non-Disclosure, 56 n. 
82 (2007): "the mistake or misrepresentation of the legal effect of an agreement might well continue not 
generally to be actionable since normally a party should take his own advice on the matter." 

Statement of Defense, para. ] 57; Clause 3J of Lhe PPA; see also Respondent's Post-Hearing Submlssion, 
para. I 95. 

Airmotive Engineering Corp. v. United States, 535 F. 2d 8, at 11 (Ct. Cl. 1976). 

Tufliwr v. Arrorney-Generalf1980] G.L.R. 14 7, at I 57. 

Attorney-Genera/ v. Faroe Atlanric Co. Ltd. [2005-2006] SCGLR 271, at 306. 

United Stares v. Marine Shale Processors, 81 F. 3d 1329, at 1348 (5th Cir. 1996). 

Rhyl Urban DC v. Rhyl Amusement Lid. [1959)1 W.L.R. 465, at 466 (citing Westrninster City Council v. 
Haywood (No. 1 ), [I 9981 Ch. 377, at 393). 
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made'', which it submits the Claimant has not shown.765 (The Respondent further emphasizes 

that the former Attorney General's opinion was in line with the opinion of the Claimant's 

current Ghanaian counseL)766 

533. In its Rejoinder. the Respondent contends that the Claimant's "recast[ing]" of its fraud or deceit 

claim as one under the PPA for "implied warranty or express obligation" 767 fails for four 

reasons. 768 First. the .Respondent reiterates its assertion that Claimant's claims fail because the 

PPA is void ab initio as a result of the Supreme Court Judgment.769 

534. Second, the Respondent argues that Clause 20 is the only provision of the PPA that refers to a 

"warranty" of any kind between the parties and in that c.!ause it is only the Claimant that 

d . l. 770 warrants to o certam l1mgs. 

535. Third, the Respondent draws attention to Clause 31 of the PPA, regarding "Joint Effort and 

Confidentiality", which it argues "makes clear that Balkan was not entitled to rely upon the 

opinion of the Attorney General," as each party acknowledges that it has relied solely on _its own 

judgment in entering into the PPA.771 

536. Fourth, and finally, the Respondent reiterates its assertion that the Attorney General's opinion is 

"not actionable as a matter of law" .772 

(d) The Tribunal's Findings Conceming the Claim for Fraud or Deceit 

537. Again in this matter the Parties have agreed on the definition of fraud or deceit. The Tribunal 

has no reason to depru1 from the test stated and the essential characteristics that fraud or deceit 

involves a deliberate misrepresentation of the truth or the facts so as to induce another party to 

act to its detriment, Because the Tribunal has held the PPA does impose obligations on the 

pmties thereto, a claim in the alternative to a finding of liability as a consequence of its breach 

does not have legal suppmt. 

765 

766 

767 

763 

769 

770 

771 

172 

Statement of Defense, para. 159. 

Statement of Defense, para. 159. 

Reply, para. 155, 

Rejoinder, para. 156. 

Rejoinder, para. 156; see also Respondent's Post-Hearing Submission, para. 195. 

Rejoinder, para, J 56. 

Rejoinder, para. 1 56. 

Rejoinder, para. I 56; see also Statement of Defense, paras. l56-158. 
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538. Even if this were not the case. it would hardly be conceivable that the two opinions of the 

Attorney General issued at the time of the negotiation of the PPA were done with the deliberate 

intention of misrepresenting the law or the facts to the Claimant. There is indeed no evidence of 

this and none has been argued by the Claimant. The two opinions were indeed relevant to the 

Claimam's decision to finalize the negotiation of the PPA and so was the continuing conduct of 

the Respondent to consider the PPA as a valid agreement. Accordingly, the Respondent's 

tmderstanding that it had obtained all required approvals from the relevant authorities as 

provided for under Clause 7. 2 (il of the PPA, and the commitment under Clause 2.6 that the 

Government \Vould promptly facilitate the acquisition of all government approvals for the 

project. are devoid of any intention to commit fraud or deceit. At the most, as the Respondent 

maintains, it could be considered a legal mistake but not an intentional misrepresentation of the 

law or the facts. 

539. The Respondent has also called attention to Clause 31 of the PPA in which each party 

acknowledges to have relied solely on the advice of its own counsel and has not been inl1uenced 

by the opinions or statements of the other party or its counseL The Tribunal does not understand 

this Clause to mean that the Parties could not have relied on the opinions of public officials or 

entities entrusted with the role of determining legal matters involved in their transactions. 

Neither do the allegations concerning implied watTanties or express obligations alter the validity 

of the Government's legal officers' opinions. The Respondent maintains that the Attorney 

General's opinion on interpretation of the Constitution is not actionable as a matter of law, and 

that in any event the PPA is void as a result of the Supreme Court judgment. However, the 

Tribunal does not consider that this is the case, especially where the rights of investors are 

affected by such an opinion. 

4. False Arrest. 

(a) The Test 

540. The Claimant submits that "[f]alse anest or false imprisonment is the act of arresting or 

imprisoning any person without lawful justification, or otherwise preventing him from 

exercising his right of leaving the place where he is."773 A defendant may be held liable in 

773 Statement of Claim, para. 379; Salmond, at 123. 
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Ghana for this charge if it authorized or directed a particular arrest7
'" The Respondent does not 

contest the Claimant's characterization in this regard. 

(b) The Claimant's Position 

541. The Claimant asserts that, shortly after it initiated this m·bitration, the Respondent "had Tim 

Ever han, the General Manager of BE[L] ... arrested, stripped to his underwem-, placed in jail, 

not allowed to eontact an attorney, and initially not allowed to contact the American 

Embassy", 775 Mr. Everhart was arrested on the suspicion that he was stealing the DCS from the 

Power Station. 776 The Claimant contends that Mr. Everhart was merely direcdng the movement 

of BEL's own DCS from the Barge to a locked air-conditioned administrative office elsewhere 

on the Project Site. 777 The Claimant further asserts that the "timing of the arrest ... on such 

flivolous grounds readily shows that it was in retaliation for BE[L] ... filing ... the arbitration 

proceedlngs". 77
"" The Claimant argues that the arrest had a ·'chilling effect" on other BEL 

779 employees. 

542. The Claimant's Reply does not address the points raised by the Respondent in its Statement of 

Defense, described below. 

543. ln its Post-Hearing Submission~ the Claimant cites the .Mogotey v. Asare case,780 which details 

the factors to be taken into account in awarding genera] damages for false imprisonment. 

According to the Claimant, "substantial tiamages might be awarded for the injury t.o the 

plaintiff's dignity, discomfort or inconvenience even where there has been neither physical 

injury nor loss of pecuniary damages. The time, place and manner of the trespass and the 

conduct of the defendant might be taken into account''781 

774 

775 

776 

777 

771) 

77CJ 

780 

Statement of Claim, para. 379; Adejumo v. Abegunde [1965] G,L.R. 499; Yaw v. Bekoe [1934] Div. Ct. 
31-37, at 79. 

Statement of Claim, para. 378. 

Statement of Claim, para. 378. 

Statement of Claim, para. 380. 

St<1tement of Claim, para. 380. 

Statement of Claim, para. 381. 

Mogoley v. Asare, 2 GLR 77 (1989-90). 

Claimant's Post-Hearing Submission, para. 132. 
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(c) The Respondent's Position 

544. The Respondent submits that the Claimant's claim for false imest should be dismissed on the 

following three grounds. First, the Claimant has no standing to assert such a claim on behalf of 

Mr. Everhart, and does not refer to any legal authority to suppmi its right to do so.n2 

545. Second, the Respondent contends that even if Mr. Everhart chose to pursue a personal claim, he 

is not a party to the Arbitration Agreement at issue in this arbitration, thus the Tribunal lacks 

jurisdlction in this regard.783 

546. Third, Ghana's Bureau of National Investigation (the "BNI") had just cause "to believe that key 

equipment necessary for the operation of the Power Station was being removed from the 

premises'' and, accordingly, "the officer acted under proper authority to make the anest based 

upon his reasonable suspicion that property was being removed, or about to be removed''. 784 

547. In its Rejoinder, the Respondent notes that the Claimant's Reply does not address any of the 

points the Respondent raised in its Statement of Defense, except to provide further statements 

from Messrs. Berken bile and Everhart regarding the latter"s arrest. 785 The Respondent also relies 

on the Witness Statements of Messrs. Moro Adama and Reuben Yao Dugah, which purportedly 

shed further light on the events related to Mr. Everhart's arrest?:-:6 

548. In its Post-Hearing Submission, the Respondent notes that at the heming the Claimant did not 

address the Respondent's argument that the Claimant lacks standing to asset1 a claim of false 

arrest on behalf of Mr. Everhart, nor did it introduce any evidence787 

(d) The Tribunal's Findings on False Arrest 

549. In respect of this claim the Parties have also not disagreed on the definition of what constitutes 

false arrest but have strongly disagreed about the facts of the Claimant's allegations. It is an 

established fact, however, that officers of the Bureau of National Investigation arrested Mr. Tim 

Everhart, BEL's General Manager, shortly after the initiation of this arbitration. Mr. William 

782 Statement of Defense, para. 161. 

783 Statement of Defense, para. 162. 

7:\4 Statement of Defense, para. 163. 
785 Rejoinder, para. 157. 

786 Rejoinder, para. 157. 
787 Respondent's Post-Hearing Submission, para. 196. 
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Berken bile was also detained on this occasion. Although the treatment Mr. Everhmi. received on 

being arrested has been to an extent disputed, it is also a fact that he was placed in jail, and was 

unable to contact an attorney and was without access to the United States consular official or 

some other offlcial that could have intervened at that point. 

550. The Respondent's explanation for this arrest was the BNI's suspicion that Mr. Everhart was 

removing or about to remove the DCS equipment from the Power Station, and that in any event 

the officer in chm·ge acted under proper authority. The Claimant has disputed this assertion 

maintaining that Mr. Everhmi was merely directing the movemenl of BEL's own DCS to a 

different location on the Project Site. The evidence on the circumstances of the arrest is not 

quite clem·. While the witness statements of Messrs. Moro Adama and Reuben Yao Dugah 

reiterate the facts as explained by the Respondent, the Tribunal is not convinced that on moving 

the equipment there was any intention to illegitimately appropriate the equipment. 

55!. ln addition, the Tribunal is uncomfortable with the fact that this arrest took place at a time that 

gives credibility to the Claimant's assertion that it was in retaliation for the Claimant filing the 

arbitration. Even though there is no specific evidence to link these two facts the mere 

circumstance that they coincided in their tinting does not allow the Tribunal to reject the 

Claimant's allegations. lt should also be noted that the assertion by the Respondent's witness 

that the ofl]cers involved had been instructed by their supetior~ in Accra and were therefore 

acting under proper authority'" necessarily rules out that this was the result of a mistake of an 

uninformed local officer. 

552. Irrespective of this coincidence in time, it is equally regrettable that the arrests took place at all 

and in conditions that do not appear to have duly taken into account the rights of the accused or 

their dignity. The Claimant's reliance on the Mogotey v. Asare case as auth01ity for the award of 

general damages for false imprisonment and the injury sustained by the affected persons in 

terms of his dignity, discomfort or inconvenience, even in the absence of physical injury or 

pecuniary loss. appears to the Tribunal to be a powerful statement of the law and is also 

reasonable. 

553. The Tribunal will accordingly take these considerations into account on determining the issue of 

damages. In the view of the Tribunal. when the normal conduct of business is affected by such 

an arrest the question is no longer one that involves a personal claim by the person concerned. It 

is the business as a whole that suffers the consequences. The Respondent's assertion tl1at 

Healing on the Merits Transcript, Day 6 (Cross-examination ofMoro Adama), 136:13~137:25. 
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Mr. Everhart has no standing in this aTbitration because he is not a party to the arbitration 

agreement will accordingly not be sustained by the Tribunal because what is at issue here is not 

only the personal inconvenience of the person anested but also the interference with the 

ordinary conduct of the business of the Claimant The Tribunal cannot disregard either of these 

considerations. 

5. Conversion and Trespass 

(a) The Test 

554. The key elements of the tort of conversion are as follows: 

I. Possession of good to which the defendant is not the owner; and 

2. An intent to deny the owner's right or assert an inconsistent right.789 

The Clajmant submits that "even a temporary taking can constitute a conversion."7
9{J 

555. The Claimant further submits that trespass "is defined as the immediate and authorized direct 

imerference with another·s goods'. To prove trespass. a deliberate interference with another's 

goods must be established.791 

556. The Respondent does not object to the definitions and conesponding tests for conversion and 

trespass. respectively. set out by the Claimant.792 

(b) The Claimant's Position 

557. The Claimant contends that the Respondent seized the DCS from the Project Site and detained it 

for approximately five months. 793 Without the DCS. the Claimant alleges that it could not 

control and operate the Power Station. 794 The Claimant further alleges that the seizure 

compromised the integrity of the DCS. such that it could not be used after its return because the 

Claimant "had no way to ensure the integrity and safety of the programming on the DCS after it 

789 

790 

791 

792 

793 

794 

Statement of Claim, para. 383; Salmond, at 95. 

Statement of Claim, para. 383; Salmond, at 96. 

Statement of Claim. para. 384; Salmond, at 91. 

Statement of Defense, para. 150, referring to Statement of Claim, para. 367. 

Statement of Claim, para. 382. 

Statement of Claim. para. 382. 
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had been out of its possession".795 As a result, the Claimant argues that the Respondent's seizing 

of the DCS constitutes both a conversion and a trespass of the Claimant's rights in the DCS, 

which it asseris will cost USD 2586 million to replace.796 

558. The Claimant's Reply does not address the Respondent's arguments, described below. The 

Claimant's Post-Hearing Submission largely reproduces the arguments submitted in the 

Statement of Claim and adds a reference to the Standard Chartered Bank case, which provides a 

. . 'j' h d j' d 797 cntenon to quant1 ·y t e amages ·or trespass to goo s. 

(c) The Respondent's Position 

559. The Respondent asserts that the Claimant's claims for conversion and trespass fail as a matter of 

law under the applicable legislation in Ghana. In support, the Respondent refers to Section 94 of 

Ghana's Criminal Procedure Code, 196() (Act 30), which empowers a police officer to seize, 

without a warrant, any property which he or she has reasonable cause to believe bas been 

stolen.798 The Respondent also refers to Section 40 of the Security and Intelligence Agencies 

Act, 1996 (Act 526), which it says ''gives officers of the BNI the same powers as (hose 

confened on the police". 

560. The Respondent further asserts that the Claimant's admitted attempt to remove the DCS from 

the Barge indeed "supports what BNI was told, [namely] that essential systems were being 

removed from the Power Sta.tion".799 

561. The Respondent also notes that, as of late December 2009, the Claimant ceased all its efforts on 

the Barge800 As a result, the Respondent submits that it had reasonable cause to believe that 

BEL "took the DCS ... from the Control System with the idea of removing it from the Project 

Site altogether, thus making it impossible for the Government to operate the Barge should 

Balkan lose the arbitration or abandon the site". 81
" 

795 

796 

797 

)99 

~00 

t\01 

Statement of Claim, para. 382. 

Statement of Claim, para. 386. 

Claimant's Post-Hearing Submission, para. 134. 

Statement of Defense, para. 165. 

Statement of Defense, para. 166. 

Statement of Defense, para. 167. 

Statement of Defense, para. 167. 
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562. With respect to the Claimant's assertion that the DCS was of questionable integrity upon its 

return, the Respondent points out that the Claimant "could have tested the system as it requested 

both ABE and Taurus to do in 2008''."" 

563. In its Rejoinder, the Respondent notes that the Claimant does not address this claim in its Reply, 

"presumably recognizing that the claim fails as a matter of law" .x03 The Respondent makes a 

s:imilar observation in lts Post-Hearing Submission. arguing that the Claimant did not introduce 

.d d I h · w4 any nev.' ev1 · ence or presente any new argument at t 1e eanng. 

(d) The Tribunal's Findings Concerning Conversion and Trespass 

564. The final allematlve claim concerns Claimant's allegation of conversion and trespass on the part 

of the Respondent. Again here there is no disagreement between the Parties as to the meaning of 

these concepts. It is an established fact that the Respondent seized the DCS equipment at the at 

the time of the arrests discussed above. Whether this happened at the Project Site as argued by 

the Claimant or elsewhere is inunaterial as it is also a fact that the Respondent kept this 

equipment for a period far too long to that needed to investigate who was the owner. It must be 

recalled that the reason otfered by the Respondent for the aJTests was that Mr. Everhart was 

removing property that did not belong to him or to BEL. The Claimant maintains that the DCS 

was kept by the Respondent for approximately five months. The precise period during which the 

Respondent retained the DCS is not clear but what is clear is that the equipment was tampered 

with to an extent that has no connection to the determination of the ownership of the equipment. 

This was most likely not done by the local police or investigative officers but by some 

institution higher up in the chain of command. 

565. The Claimant's argument to the effect that it could not control and operate the Power Station 

without the equipment is formally true but as the Tribunal has found that the Power Station was 

nowhere close to completion the equipment could hardly have been a factor for the operation of 

the Power Station at the time. What is nonetheless convincing is the Claimant's assertion that 

manipulation of the equipment compromised its integrity and safety as its programming 

functions could no longer be relied upon. ll is true that the Claimant could have tested the 

802 

B03 

804 

Statement of Defense, para. 168; Exhibit R-31: "Email from Scott Kinney to J.D. Robinson, Re: 
Osagyefo Power Barge"; Exhibit R-28: "ABB, Survey Intervent System Offshore GTPP in Ghana"; 
Exhibit R-29: "ABE, SIS Barge - Effasu 161 kV (Ghana), Retrofit plan for Protection 1md Control 
System, Technical Description". 

Rejoioder, para. 158. 

Respondent's Post-Hearing Submission. para. 194. 
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equipment as the Respondent argues but the fact of the ma\ler is that confidence in its proper 

functioning could not be reestablished after such manipulation. The Claimant puts the 

replacement cost at USD 2.586 million. The Tribunal will discuss this damage further below 

with particular reference to the time period in which damages might be compensable. 

566. The Respondent has argued in its defense that under the Ghanaian Code of Criminal Procedure 

a police officer is empowered to seize property without a warrant when it believes that it has 

been stolen or dishonestly received. Even if this had been the case, there still would be no 

justificabon for keeping the equipment for such a prolonged period of time. ln the vie\\' of the 

Tribunal, the suggestion that BEL was attempting to remove lhe equipment to make it 

impossible for the Government to operate the Barge in case the arbitration was lost or Claimant 

abandoned the site is not credible. lt appears to be a farfetched proposition without any 

supporting evidence. 

H. THE RESPONDENT'S COUNTERCLAIM 

567. The Respondent originally advanced two counterclaims in this arbitration: first. that the 

Claimant has breached the PPA; and second, that the Claimm1t made several material 

misrepresentations to it regarding its experience and capability of operating liquid/gas fired 

power plants and that it could commission the Power Station within ninety (90) working days of 

the Effective Date of the PPA. "" As noted above, the second counterclaim was withdrawn. 

Accordingly. the Tribunal will in the following only address the first counterclaim, which it is 

called to decide upon. 

1. The Respondent's Position 

568. If the Tribunal determines that the PPA is enforceable, notwithstanding the Supreme Court 

Judgment that it is void ab initio, the Respondent requests that the Tribunal declare the 

Claimant in default, tenninate the PPA. and award the Respondent damages in the amount of 

USD 300,000 for breach of contract, pursuant to Clause 14.2 of the PPA806 

Roo 

Statement of Defense, para. 173: see also paras. 28, 33; Exhibit C-38, Attachment 6: MOU; Attachment 
7: Proposal. 

Rejoinder, para. 159; see also Statement of Defense, paras. 170-172. 
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569. The Respondent reiterates that the Claimant was required to complete the commissioning of the 

Power Station by March 2008."" The Respondent asserts that at no time did the Govemment 

declare a default or implicitly extend this March date under Clause 7.3 of the PPA in response 

to the Claimant's claims regarding site electricity."" The Respondent emphasizes that the 

Claimant represented that it could complete the commissioning process within thirty days of 

connecting to the National Grid;"19 however. this did not occur. even after the Respondent says 

it energised the Essiama and Elubo Transmission Lines, on 8 August 2008 and 13 November 

2008, respectively.810 Based on the foregoing. the Respondent asserts that the Claimant "could, 

and should, have completed its commissioning work and been ready for Final Performance 

Testing within thirty (30) days of either of those lines being energizec1". 811 The Respondent 

purports that the Claimant, "by its own admission", ''was still months away from even being 

able to fire the turbines" and, moreover, did nothing to make the Barge operational in 2009. 812 

2. The Claimant's Position 

570. The Claimant does not respond to the Respondent's counterclaim, save to assert that. "the 

Respondent sets forth no precedent or legal authority to enunciate for the Tribunal the elements 

of proof ror the referenced claims, nor an enumeration of the evidence it has adduced that could 

be claims to establish that element under the use at trial rule.""813 

3, The Tribunal's Findings on Respondent's Counterclaim 

571. The Respondent"s remaining counterclaim concerns the alleged breach of the PPA by the 

Claimant. This counterclaim is also made in the alternative, as it can only stand in case the 

Tribunal llnds the PPA to be enforceable. contrary to Respondent"s main argument that the PPA 

is void ab initio. This is indeed what the Tribunal has found in this case. 

807 

808 

809 

Sll 

812 

RJ3 

Rejoinder, para. 159; see also Statement of Defense, para. 171, wherein the Respondent argues that 
"Balkan has failed to commission the Power Station within 150 working days after the Effective Date, 
even assuming, for sake of argument, that the Completion Date were extended based upon delays 
attributable to site electricity or the Transmission Lines." 

Rejoinder, para. 159. 

Rejoinder, para. 159: Exhibit C-38, Attachment 106: "BE[L] letter re: Commissioning Project'"; 
Attachment J 16: "BE[LI re: lack of grid connectivity"; Attachment I J 8: "BE[L] letter re: Grid 
Connectivity''. 

Rejoinder, para. !59. 

Rejoinder, para. 159. 

Rejoinder. para. 159. 

Reply, para. 161. 
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572. The Respondent requests that in that case the Tribunal should declare that the Claimant is in 

default. terminate the PPA ltnd award damages in the amount of USD 300,000 for breach of 

contract as provided for under Clause 14.2 of the PP A. The Claimant has not argued in response 

to this counterclaim although it points to the lack of evidence in support thereof. 

573. Technically the Claimant is in default as it did not complete the final testing and commissioning 

of the Power Station by March 2008 or at any relevant time thereafter, nor was the date 

extended. But the situation was more complex than that. First there were objective problems 

concerning the avaJJabihty of site electricity and the connectivity to the National Grid. While 

many such problems were gradually redressed and as discussed above were not the 

determinatlve cause for the non completion of the Power Stat]on, still they represent a partial 

breach of the Respondent's obligations under the PPA. lt would thus be inappropriate for the 

Tribunal to declare the default of one party in circumstances that both did not adequately or 

fully complied with the terms and obligations of the PPA. 

4. Liability and Termination of the PPA 

574. From the discussion of the facts and the legal arguments set out above the Tribunal can only 

conclude that both Parties are liable for breach of the PPA. The Claimant is liable for not having 

completed the testing and commissioning of the Power Station for reasons th.a.t are independent. 

of the Respondent's breach of its own obligations. The latter breaches relate not only to the 

absence of site electricity and connectivity to the National Grid but also to the questions of false 

<mest, conversions and trespass and other issues that have been discussed. Although in the end 

the breaches by both Parties made the process of commissioning more difficult the respective 

liabilities are of a different kind, intensity and extent. These considerations will be next taken up 

by the Tribunal in determining damages. 

575. When all the elements involved in this dispute are considered in the aggregate it becomes 

evident for the Tribunal that the PPA no longer serves a purpose and is incapable of governing 

the relations between the Parties so as to ensure its objectives. A decision of the Tribunal 

requiring enforcement of the PPA and strict compliance with its terms would, far from settling 

the dispute, give rise to continuing confrontation between the Parties. ln this light the Tribunal's 

determination that the PPA is valid is accompanied by the final determination that in the 

circumstances it is nonetheless not enforceable. 

576. The Tribunal accordingly finds that the termination of the PPA is the only reasonable altemative 

in the light of the extraordinary circumstances of this dispute and the bitter confrontation 
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577. 

between the Parties, taking into account in particular that the PPA is a long term contract the 

implementation of which would require the active cooperation of the Parties, The essential 

purpose of the Project embodied in the PPA is thus unattainable, 

The Tribunal notes that both Parties are in agreement about this consequence of the breach of 

the PPA, albeit for different reasons, Indeed, in its letter of 23 April 2013, relating to the 

submission on damages, the Claimant considers the PPA terminated as of 1 January 2014, the 

estimated date of the Tribunal's Award, due to non-performance by the Respondent going 

forward, The Respondent also requests the termination of the PPA in the context of its 

counterclaim. 

578. The Tribunal has found the PPA valid, but in view of the Parties profound disagreement, it 

concludes that the PPA has become impossible w be enforced, The Tribunal therefore decides 

that the PPA be tenninated as at the date of this Award, without prejudice to the questions of 

damages as discussed beio-..v. 

VI. DAMAGES AND OTHER RELIEF SOUGHT BY THE PARTIES 

579. Cumulatively or in the alternative, the Claimant seeks damages for Tolling Fees, repudiation 

damages, restitution, and incidental direct damages.814 As set out above, the .Respondent argues 

that the Claimant has failed to establish it is entitled to damages under any of the 

aforementioned heads of damages. The Tribunal will now assess the damages due as a 

consequence of its finding that both Parties have liability for breach of the PPA, albeit to a 

different extent The Tribunal has found the PPA valid but, in view of the Parties profound 

disagreements, concludes that it has become unenforceable, Ii thus J1nds the PPA to be 

terminated, 

A, TOLLING FEES 

1, The Claimant's Position 

580, The Claimant seeks damages for the Respondent's failure to pay Tolling Fees to it pursuant to 

Clause 1 L9 of the PPA, The Claimant submits fhat Tolling Fees are ongoing. It provided a 

preliminary accounting of USD 146,938,050815 calculated by Mr. Elders from November 2008 

Rl4 Statement of Claim, paras. 337-341. 
815 This amount is confirmed by Claimant in its letter dated 23 Apri120l3, at 2. 

PCA 117830 178 

I 

I 
I 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 196 of 264



through the date of his witness statement of October 2011 as Attachment 233 to Exhibit C-39, 

inclusive, with related monthly invoices to the Respondent at Exhibit C-52, 16 

58 L In its letter dated 23 April 2013, with attached calculations, the Claimant provided the Tribunal 

with a "skeleton of its presentation" on the amount of damages.B 17 Therein, the Clalmant asserts 

that it considers the PPA terminated as of 1 January 2014 due to non-performance by the 

Respondent going forward 818 According to the Claimant. it follows that a distinction must be 

made between the period leading up to 1 January 2014 and the period thereafter."' While the 

Claimant dld not previously calculate its damages in two distinct periods, the Tribunal notes that 

Exhibit C-38, Attachment 234 did contemplate Tolling Fees for the whole duration of the PPA 

term (20 years) under the heading of Repudiation Damages820 

582. The Claimant amended its preliminary accounting of the Tolling fees- USD 146,938,050- on 

account of not including the interest rate under Article 11.6 of the PPA. Thus, "[u]p to 1 January 

2014, the claim would amount to approximately USD 238,059,975, again excluding interest 

]see Sheet 1 of the attachment to this letter], With interest, the claim up to l January 2013 

would amount to USD 248,993,202,00 (see Sheet 2),""1 ln the alternative, the Claimant asserts 

that even assumjng that the Respondent's arguments as to the Claimant's statements made in the 

ProEnergy case are afforded weight in the present arbitration, the dmnages under Article 11.9 of 

the PPA would still amount to USD 205,407,075 without interest (see Sheet 3 to the 23 April 

2013 letter), and USD 213,510,647, including interest (see Sheet 4), The Claimant clarifies that 

these amounts reflect the "Tolling Fees clue from 9 July 2009 (see C38: [Attachment] 157), 

which is the date that Ansaldo cettified 'Full Speed No Load' and noted that Grid Connectivity 

is necessary for future commissioning rnilestones".822 

816 

817 

lW:i 

819 

820 

821 

822 

Statement of Claim, para. 338; see also Rejoinder, para. 126, fn. 39: "Balkan calculates the Tolling Fees 
in the first invoice as follows: Total kilowatt hours (l25MW x 31 days x 24 hours x 90% capacity): 
83,700,000 x Fee/kWH: ,0497 = USD 4,159,890/month, Balkan then added the Tolling Fees (adjusted 
only for the number of days in the month), from November 2008 through the date of Mr. Elder's 
[witness] statement of October 2011, for a total of USD 146,938.050, reserving the right to supplement its 
request prior to the final hearing." 

Claimant's letter dated 23 April2013, at 1. 

Claimant's letter dated 23 April 2013, at 1, 

Claimant's letter dated 23 April 2013, at 2, 

Statement of Claim, para. 339. 

Claimant's letter dated 23 April 2013, at 2. The same figures are reproduced in the Claimant's Post­
Hearing Submission, para. 1 26. 

Claimant's letter dated 23 April2013, at 2. 
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The numbers set out in Sheets 1 to 4, attached to the 23 April 2013 letter, appear to be updates 

of the Claimant's calculations submitted on 15 October 20 ll so as to extend them to periods not 

covered in the written submissions. However, the figures presented on 23 April 2013 arc annual 

amounts, whereas Exhibit C-38, Attachment 233 presents monthly amounts. Taking the 

overlapping period November 2008 to June 2011, the following is a summary of the amounts 

submitted by the Claimant in its !5 October 2011 and 23 April2013 submissions: 

--
Nove-mber 2008- June July 2009-- June 2010 July 20 I 0 --June 2011 
2009 ----- --

Exhibit C-38, USD 32,608,170 USD 48.979,350 USD 48,979.350 
Attachment 233 
Letter of 23 April USD 32,652.900 USD 48,979,350 USD 48.979,350 
2tll3, Shcetl __________ L..._ _____ 

584. As for the period from l January 2014 onwards, in its 23 April 2013 letter, the Claimant submits 

that it is entitled to its return on investment over the period from 1 January 2014 until the end 

date of the PPA. which amount to almost 13 years (until 31 October 2027)."' ln order lo show 

what BEL's return on investment would be, the Claimant explains that "one should look into the 

PPA. Article ll.l(ii) thereof provides thai the return on investment for Balkan would at least be 

15c7c per year.')g24 Moreover, the Claimant asserts that, using BEL's Tariff Analysis, which was 

confirmed by the Respondent in its Inter-l\1inisterla1 Committee Report, 825 "the investment 

under the PPA is clearly established by the Parties, being USD 140 million."826 According to the 

Claimant, "[t.Jhe above leads to a damages amount, covering 15% over USD 140 million from 

1 January 2014 until 31 October 2027, of USD 280,000,000.00. The Net Present. Value thereof 

is USD 259,691,080.00, applying a discount rate of 1.45% (LIB OR+ l %) (see Article 11.6 of 

the PPA). See Sheet 5."827 

585. Finally, in its 23 April 2013 Jetter, the Claimant contends that 

823 

l\24 

825 

8211 

1m 

[i]f one took the investment actually made today, amounting to USD 55 million (see Mr. N. 
Crouch's (supplement to the) Witness Statements), as a basis for the calculations, the return 
on investment would be USD 114,125,000.00, covering 15% over USD 55 million from 1 

Claimant's letter dated 23 April 2013, at 2. 

Claimant's letter dated 23 April20l3, at 2. 

Exhibit C-38, Attachment I l "Balkan's Tariff Analysis"; Exhibit R-90 "Inter-Ministerial Committee 
Report"; see also Exhibit C-38, Attachment l 7, Letter ti·om PURC, dated 9 July 2007. 

Claimant's letter dated 23 April 2013, at 2. 

Claimant's letter dated 23 April 2013, at 2; the same figures are reproduced in the Claimant's Post­
Hearing Submission, para. 128. 
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January 2014 until 31 October 2027. The Net Present Value thereof would be USD 
I 02.021 .496.00. applying a discount rate of 1.45% (LIB OR+ l% ). See Sheet 6828 

2. The Respondent's Position 

586. The Respondent submits that the Claimant's claim for Tolling Fees under the PPA fails for three 

independent reasons.829 First, the Respondent states that because the PPA is void ab initio, lhe 

Claimant's claim for Tolling Fees created by that contract must also fail as a matter of law.""' 

587. Second, even if the PPA is valid, the Respondent contends that the Claimant has failed to 

demonstrate that it is entitled to Tolling Fees under Clause 11. 9. 

588. Third, the Respondent asserts that the Claimant's claim for Tolling Fees fails as an 

"unenforceable penalty'' under the law of Ghana."' The Respondent explains that, unlike 

liquidated damages, the Tolling Fees are not a reasonable pre-contractual estimate of the 

Claimant's loss.:::m The Respondent argues that the Tolling Fees "are not in any way tied to 

Balkan's actual loss in the event of a breach by the Respondent. Accordingly, they are a 

penalty"-'33 

589. The Respondent goes on to elaborate on the Ghanaian law governing penalty, followed by its 

reasoning for why the Tolling Fees are an unenforceable penally, namely: 

1129 

830 

831 

83:2 

833 

First, the Tolling Fees do not take into account the month operation and maintenance costs 
\Vhich Balkan would incur in operating the Power Station. The calculation of Tolling Fees 
is based on gross revenue, rather than net profits and actual damage. 

Second, the Tolling Fees do not compensate for actual loss because they do not take into 
account the additional financial expenditures that Balkan \'Y·ou}d be required to make to 
complete the commissioning process or make the Barge operational. 

Third, the Tolling Fees do not compensate for actual loss because they are speculative. The 
PPA calls for fmiher upgrades and investments over the 20~year period of the PPA, as well 
as resets in the Tolling Fee to be negotiated between Balkan and the Government. (See e.g. 
PPA Clauses 2; 8; 11.1 and First Schedule.) A 20-year award for TolJing Fees would 
clearly be a penalty because it would not be conditioned upon (a) Balkan making the 
investments to perform those upgrades; (b) Balkan's actual petiormance in achieving these 

Claimant's letter dated 23 April 2013, at 2. 

Rejoinder, para. 123; Respondent's Post~ Hearing Submission, paras. 165-168. 

Rejoinder, para. J 24. 

Rejoinder, para. 126. 

Rejoinder, para, 126, 

Rejoinder, para. 126. 
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upgrades; (c) renegotiating rates; or (d) any other requirement of peiformance or expense 
by Balkan under the PPA.834 

590. In the alternative, the Respondent argues that even if the PPA were enforceable, and even if the 

Claimant could demonstrate entitlement to Tolling Fees under Clause 1 1.9, "the Tribunal would 

still be required to reject Balkan's claim for Tolling Fees for the next 20 years under Clause 

l 1.9 as an unenforceable penalty under Ghanaian J.a.w".835 

591. In its Post-Hearing Submission, the Respondent elaborates further on the third reason why it 

believes that Claimant's claim for Tolling Fees fails. According to the Respondent, the Claimant 

"is not entitled to Tolling Fees after April 2009 ... [as the Claimant's] failure to install the RTU 

and connect to the Grid at1er receiving ABB's RTU proposal in April 2009 precludes its claim 

for Tolling Fees under Clause 11.9 of the PPA from and after that date."836 

3, The Tribunal's Findings Concerning Damages for Non-payment of Tolling :Fees 

592. The Tribunal has concluded that because no power was ever produced by the Power Station, 

irrespectively of the questions concerning site electricity and grid connectivity) no Tolling Fees 

are owed by the Respondent on this count. Payment would only be clue under the PPA if power 

were actually supplied or the Power Station was ready to supply it but could not do so for 

failure of grid connectivity attributable to the Respondent. None of the requirements were met 

as the Power Station was never finally tested and commissjoned because of the reasons that 

have been examined, which are independent of the failures of the Respondent in respect of the 

compliance of its own obligations under the PPA. 

593. ll follows that for the Tribunal to award damages to the Claimant in respect of Tolling Fees it 

would need to hold that the Power Station was ready for delivering power. The evidence, 

however, does not prove that such was the case. On the contrary, Claimant's submission that 

Tolling Fees were due at the very least from 9 July 2009, the date Ansaldo certified the Power 

Station running at Full Speed No Load, fails because the Tribunal has not found this 

certification to be credible or even properly done. Grid connectivity, while indispensable at the 

end of the commissioning process, wa_o;;; not shown to have been the main reason for such failure 

although as also found it would have been preferable and helpful to that end. Even if all such 

834 

105 

Rejoinder, paras. 130.1-130.3. 

Rejoinder, para. 13!. 

Res.pondent' s. Post-Hearing Submission, para. 168. 
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Respondent's obligations had been fully complied with, the Power Station would still not have 

been able to deliver power. 

594. The Claimant also demands damages on account of a return on investment of at least J 5% per 

year as from 1 .l anuary 20 J 4, the estimated date of this Award, and until the end date of the PPA 

on 31 October 2027, as provided for under the PPA Clause I l.l(ii). Such minimum return 

assumes) however, that the Power Station win be in full operation during that considerable 

period of years. as otherwise there would be an unproductive investment which could hardly 

justify that return. 

595. While the Respondent's argument that no Tolling Fees are owed as a consequence of the PPA 

being void ab initio is unsustainable in the light of the Tribunal's findings, there is some merit 

in the Respondent's view that Tolling Fees are not _in any way tied to Balkan's actual loss in the 

event of a breach by the Respondent, and would thus amount to an unenforceable penalty under 

Ghanaian law. ln fact, the Tribunal will find below that the Claimant is entitled to compensation 

because of Respondent's breach of obligations under the PPA, but that finding is independent of 

the claim for Tolling Fees. 

B. REPUDIATION DAMAGES 

l. The Claimant's Position 

596. In addition, in the alternative to Tolling Fees, and/or to the extent it is determined that the 

Respondent has abandoned or wrongly terminated the PPA, the Claimant seeks repudiation 

damages, which it submits me "the discounted value of the total Tolling Fees that would 

otherwise be due under ... [Clause J I 1.9" as is calculated in the "Contract Revenue calculation" 

provided at Attachment 234 to Exhibit C-38. " 7 The Claimant makes no express reference to any 

claim for repudiation damages in its Post-Hearing Submission. 

!)37 Statement of C!airn, para. 339. 
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2. The Respondent's Position 

The Respondent submits that the Claimant's claim for Tolling Fees on the basis of repudiation 

also fails-'" Fi.rst, the Respondent argues that because the PPA is void ab initio, there can be no 

claim for repudlation as a matter of 1aw.839 

Second, and in the allernative, the Respondent contends that even if the PPA were valid, a claim 

of repudiation does not exist given the Claimant's alleged failure to perform under the PPA.840 

According to the Respondent, if anyone has repudiated the PPA, it is the Claimant.841 

599. Third. the Respondent asserts that the Claimant "cannot and does not show 'an absolute refusal 

[by the Government] to perform [its] side of the contxact prior to the commencement of this 

Arbitration'"; a necessary elen1ent to a successful repudiation claim cited by leading contract 

law authorities."' The Respondent argues that "lt]o the contrary, the evidence shows that on 

August 8, 2008, the Govemment provided a Transmission Line to the Project S.ite expressly so 

that Balkan could complete the commissioning of the Power station and conduct Pinal 

Performance Testing. "843 

600. The Respondent further asserts that it was only after the Claimant commenced this arbitration 

that the Respondent sought, and obtained, the Supreme Court Judgment declaring the PPA 

unconstitutional and vo.id ab initio. ~.;44 In this regard, the Respondent submits that "an 

application to the court to determine the vttlidity of a contract or the obligation of the parties 

does not constitute repudiation."845 The Respondent emphasizes that even after obtainlng the 

Supreme Court Judgment, it took no steps to enforce the Judgment pending the outcome of this 

arbitration. 846 

lG9 

R4D 

841 

l\42 

84] 

845 

846 

Rejoinder, para. 132. 

Rejoinder, para. 133; Attorney General v. Faroe (full citation not provided). 

Rejoinder, para. 133. 

Rejoinder, para .. ! 39. 

Rejoinder, para. 134, fn. 46: Freelh v. Burr (1878) LR 9 CP 209, at 123, as cited in Chitty on Contracts, 
30th ed., at 24-018. 

Rejoinder, para. J 35. 

Rejoinder, para. 136; Witness Statement of Vjvienne Gadzekpo, para. 4. 

Rejoinder, para. 137; Chitty on Contracts, 30 ed., at 24-019, citing Spettabile Consorz.io Veneziano di 
Armamenlo di Navigazione v. N011humberland Shipbuilding Co. Ltd. (1919) 121 LT 628 and Woodar 
Investment Development Ltd. v. Wimpey Construction U.K. Ltd. [1980] 1 WLR 277. 

Rejoinder, para. 138. 
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3. The Tribunal's Findings Concerning Repudiation Damages 

60 I. The Tribunal is not of the view that repudiation damages are wan·anted as an alternative to 

Tolling Fees or because the Respondent abandoned or wrongly terminated the PPA. Nor is there 

room for Respondent's argument that the PPA is void ab initio and thus there could be no 

repudiation damages as a matter of law. 

602. The s.ituation is altogether different as explained above. Both Parties have requested the 

Tribunal to declare the PPA terminated in the light of the breach of the other Party's obligations. 

Termination is therefore not the result of either Party having wrongfully terminated the PPA but 

rather the result of the Tribunal's conclusion to bring an end to the dispute, on the basis of the 

Parties' respective requests, and the recognition by the Tlibunal that performance under the 

contract would serve no purpose at this stage. In the view of the Tribunal, neither Party has fully 

complied with its obligations under the PPA. 

603. The nature of this state of non-performance is different for each Party. While the Claimant has 

not finally tested and commissioned the Power Station for reasons not attributable to the 

Respondent and is thus not in the position 10 generate and deliver power, the Respondent's 

performance fallures emerge from the issues concen1ing s_ite electricity and grid connectivity, 

among other thai have been discussed. The Tribunal is convinced that neither of the Parties has 

refused to perform its obligations, which would be a key factor in establishing repudiation. The 

Tribunal has rather found that performance has been materially unattainable in the Claimant's 

case and that the Respondent has only partly discharged its own obligations, in an untimely 

manner and in the face of technical difficulties that do always not appear to have been 

satisfactorily corrected. 

604. The Tribunal is also of the view, as argued by the Respondent, that applying to the coUI1S in 

respect of the validity of the PPA does not amount to repudiation. The Tribunal must also note 

the Respondent's assertion that even after obtaining the Supreme Court Judgment it took no 

steps to enforce the Judgment pending the outcome of this arbitration. In the Tribunal's view, 

there is room for a determination by the Ghanaian judiciary that is consistent with the 

conclusions of this Award. 

605. Repudiation damages are accordingly denied. 
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C. RESTITUTION DAMAGES 

1. Tile Claimant's Position 

606. In the alternative to Tolling Fees and/or repudiation damages, and/or to the extent the Tribunal 

determines that the PPA is unenforceable, the Claimant seeks restitution damages. 847 It claims 

that its restitution damages exceed USD 40 million) comprising the total amount it claims to 

have spend through Zenith Bank, together with monies allegedly spend or incurred by Balkan 

us84' 

607. In its Post-Hearing Submission, the Claimant sets out three elements that must be fulfilled in a 

claim for unjust enrichment and elaborates on why each of them is satisfied in the present 

case:tWl 

a) The Respondent has been enriched or received a benefit: the Claimant contends that this 

element is fulfilled insofar as the Barge has been enhanced by BEL and its value has 

increased. 850 

b) The enrichment is at the expense of the claimant: according to the Claimant, the said 

enhancement and benefit has been at the Claimant's expense.K51 

c) The enrichment is unjustified: the Claimant submits that this element has been satisfied 

because the Claimant relied on the Respondent's opinion that parliamentary approval was not 

required and invested in the Barge. ss2 

2. The Respondent's Position 

608. The .Respondent asserts that the Claimant has not provided sufficient evidence of the expenses it 

purports to have incurred for work it completed; a mere spreadsheet listing its purported 

expenses and wire transfer payments was attached to its Statement of Cla.im and only three 

847 

848 

849 

850 

85! 

852 

Statement of Claim, para. 340. 

Statement of Claim, para. 340; Exhibit C-37: Witness Statement of Neil Crouch; Exhibit C-37, 
Attachment 18: "US Expenses", Attachment 56: "Unpaid or Disputed Payables", Attachment 57: 
''Cumulative Detailed Zenith Bank Statements''. 

Claimant's Post-Hearing Submission, para. 148. 

Claimant's Post-Hearing Submission, para. 150. 

Claimant's Post-Hearing Submission, para. 150. 

Claimant's Post-Hearing Submission. para. 149. 
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months of invoices (October 2008 to January 2009) were provided with its Reply. ' 53 The 

Respondent further argues that the Claimant has failed to demonstrate how the alleged expenses 

it incurred enriched the Respondent. 854 

609. The Respondent states that the principle of unjust enrichment requires that: 

• the Respondent has been enriched by the receipt of a benefit; 

• this enrichment is at the expense of the Claimant; 

• the retention of the enrichment is unfair: and 

• there is no Defense or bar to the claim. HS
5 

610. The Respondent goes on to assert three reasons why the Respondent has failed to prove its 

unjust enrichment claim. "'56 First~ the _Respondent contends that the Claimant has not 

demonstrated "that its alleged expenses resulted in an.v vaJue to the Government, the 

fundamental element of an unjust enrichment claim."557 In support, the Respondent reiterates its 

assertions that the Power Station remains incapable of generating any power and that the 

Claimant has not furnished any evldence of successful cmnmissionlng and testing of any of the 

critical systems on the Barge (the turbines, generator, DCS, fuel tanks, 161 kV GIS switchgear, 

transformer, relay protection devjces).858 

611. Second, the Respondent submits that the Claimant "cannot ignore its own admission that 

ProEnergy overbilled for the work it did, and that much of the ProEnergy's work had to be 

redone."859 In the absence of any evidence presented by the Claimant that systems on the Barge 

have been successfully tested, the Respondent similarly questions the Claimant's invoices for 

work done after Pro Energy left the Project Site. 860 

612. Third, the Respondent argues that the Claimant has failed to demonstrate that many of the 

expenses for which it seems reimbursement are linked to the Barge. li insists that "[w]ithout 

85J 

854 

855 

!'l56 

857 

85S 

859 

86(1 

Rejoinder, para. 141; Exhibit C-57, Attachments 61, 62, 63. 

Rejoinder, para. 143. 

Rejoinder, para. 141. 

Rejoinder. paras. 148-151. 

Rejoinder, para. 148. 

Rejoinder, para. 148. 

Rejoinder, para. 149; Exhibit R-7: "Deposition of Phillip David Elders, ProEnergy Services, LLC v. 
Balkan Energy Co., No. 09-4026", at 184;8-14. 

Rejoinder, para. 149. 
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613. 

appropriate backup documentation, neither the Tribunal nor anyone else could reach a reliable 

conclusion regarding the validity ofthe expense occurred.""' 

In response to the Claimant's 7 June Letter, the Respondent denies that any interest expenses or 

general PPA-related expenses can be recovered as restitutionary damages because they are loss­

based.862 As regards commissioning expenses, the Respondent argues that these are loss-related 

expenses and that, since none of the systems of the Barge is actually operable, no benefit has 

been conferred to the Respondent. 863 The Respondent also alleges several enors in the 

Claimant's damages calcu1ations.864 Finally, the Respondent submits that the Claimant ls not 

entitled to any restitutionary damages for expenses incuned after July 2009, as the Claimant 

performed no further commissioning work on the Barge after that date.s65 

3. The Tribunal's Findings Concerning Restitution Damages 

614. The Tribunal has concluded that the PPA cannot be enforced in the present circumstances and 

thus there is a legal basis to examine the claim for restitution damages. It is a fact that the 

Claimant has spent a significant amount of money in its efforts to get the Power Station to an 

operational state. Although the Claimant invokes unjust enrichment to justify jts claim under 

this heading, the Tribunal does not consider this to be the appropriate legal basis as it has been 

concluded above that the requirements for unjust enrichment are not met in this case. In fact as 

long as there is no power generation and delivery, the essential purpose and objective of the 

PPA, the Respondent cannot be considered to have unjustly enriched itself at the expense of the 

Claimant in an unjustified manner. 

615. It is true that in principle, as the Claimant asserts, the value of the Barge has to an undetermined 

extent increased in view of the work done and the equipment introduced mrd this would be at 

the disposal of the Respondent for any future project related thereto. This is, however, marginal 

to the value of the project as a whole and thus could not justify damages on the basis of unjust 

enrichment. The Tribunal is mindful, however, that the Respondent bears some degree of 

responsibility for the failure of the Project, not decisive as the Claimant argues but sufficient for 

the Tribunal to take it into account in assessing damages. 

861 

863 

864 

865 

Rejoinder, para. 150. 

Respondent's Post-Hearing Submission, paras. 189, 190. 

Respondent's Post-Heming Submission, para. 191. 

Respondent's Post-Hearing Submission, para. 192. 

Respondent's Post-Hearing Submission, para. 193. 
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616. Having considered the Respondent's non-performance of its obligations in a fully satisfactory 

manner, the incidence this has had in not facilitating the final testing and commissioning of the 

Power Station that would have been desirable and the eventual increase in costs this situation 

has created, the Tribunal will grant to the Claimant a measure of restitution damages on the 

basis of the Respondent's liability. 

617. The evidence submitted by the Claimant in respect of the amount of such damages is difficult to 

assess. The Respondent has rightly commented that spreadsheets and wire transfers are not in 

themselves evidence of the damages sought, that not all expenses listed can be attached to the 

work on the Barge and that even Claimant argued that ProEnergy had overbilled for the work 

purportedly done. It is also to be noted that general PPA expenses should not be considered as a 

part of restitution damages. ln addition, the Respondent notes that to the extent that work at the 

Barge stopped in mid-2009 there could be no justifiable expenses after this date. 

618. The Tribunal has carefully considered the revised information submitted by the Claimant on this 

count of damages-in particular, the documentation submitted as Exhibit C-59, Attachment 66, 

and the lists of alleged expenditures submitted on I July 2013 as Attachments Illl(a), Ill.2(a) 

and I!L5(a)-and the comments thereon in the Respondent's 10 July Letter with a view to 

determining which amounts can be linked to actual work on the Barge or reasonably related 

thereto, and which should be excluded as a result of being general expenses that could have at 

best a remote connection to the work on the Barge. In the Tribunal's view, the Claimant must be 

compensated for expenditures that are directly linked to the existence of the PPA; that have 

plausibly contributed to the advancement of the commissioning of the Barge; and that arc 

sufficiently justified by evidence. 

619. The Tribunal has reviewed records of payment falling within the following broad categories: 

Purchase of materials or other items to be incorporated into the Barge; payments to contractors 

other than Pro-Energy; payments to Pro-Energy; payroll of BEL's workers directly engaged in 

the commissioning of the Barge; payments for fuel, fuel tanks, site electricity and site internet; 

generator rental; maintenance; costs of BEL's facilities at Effasu; accommodation and food; 

inspections of the Barge, the surrounding facilities and transmission lines by BEL; shipping 

costs, freights, and customs charges of goods delivered to Effasu; flights to and from Ghana; 

helicopter charter; permit fees; project insurance; other insurance covering professional risks 

relating to the project operation; payroll administration for BEL's administrative personnel at 

the Accra Office; Accra office expenses; Accra office furniture, laptop computers, etc; Accra 

office lease and other office-operating expenses (electricity, telephone, cleaning materials, 
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printing cmtridges, o!Iice supplies); other Accra offlce expenses (security fence, business 

cards); consultancy fees; public relations expenditures; taxes; other expenditures. 

It is evident that not all of these categories of expenditures meet the test established above. 

Some expenditures are not even directly linked to the existence of the PPA but appear to have 

been made in furtherance of the Claimant's other business activities. Many expenditures cannot 

plausibly be said to have contributed to the advancement of the commissioning of the Barge. In 

the Tribunal's view, only the following categories of expenditures can qualify in principle for 

restitution: 

• Purchase of materials or other items to be incorporated into the Barge; 

• Payments to contractors other than Pro-Energy; 

• Payroll of BEL's workers directly engaged in the commissioning of the Barge; 

• Payments for fueL fuel tanks. site electricity and site internet; 

• Generator rental; 

• Maintenance; costs of BEL's facilities at Effasu; 

• Reasonable expenses for accommodation and food; 

• Inspections of the Barge, the smTotmding facilities and transmission lines by BEL; 

• Shipping costs, freights, and cusroms charges of goods delivered to Effasu; 

• Permit fees; and 

• Project insurance. 

621. Within each of these categories, the Tribunal had to satisfy itself that the Claimant has met its 

onus to prove that such expenses were actually incurred, and payments made, in the amounts 

alleged by the Claimant. The documentation submitted by the Claimant in this regard was often 

inadequate. It suffices to describe some of the difficulties encountered by the Tribunal here: 

Many payments were not supported by copies of invoices; instead payment slips from banks 

(typically Zenith Bank) were provided. In spite of these evidentiary sh01tcomings the Tribunal 

has accepted such evidence to the extent that it was persuaded that a payment was in fact made, 

the addressee of the payment was discernible, and the purpose of the payment was apparent. 
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622. ln respect of other, sometimes very substantial payments, the only evidence submitted was a 

bank ledger that did not allow the Tribunal to trace the addressee of the payment or appreciate 

the goods or services that were provided in exchange for it. In such cases, the Tribunal could not 

be certain that the payment was in fact made to the company, and/or for the purposes, contended 

by the Claimant. Moreover, in reviewing the bank ledger submitted as Exhibit C-59, 

Attachment 70, the Tribunal found that a number of the Claimant's allegations of expenditures 

supported by this document were questionable because of the identification of duplicate 

claims·--several alleged payments in the same amount, made to different entities, appear to have 

been justified by reference to the same entry of that bank ledger. 

623. Other evidence that the Tribunal did not find satisfactory included hand-written notes by an 

unidentified person or entity confirming payment, in lleu of an actual invoice or bank statement. 

624. Consistently with its findings above, that the present dispute crystallized in mid-2009 and no 

significant commissioning activities took place as of that date, the Tribunal has excluded from 

the scope of recoverable restitution damages any expenditures that were incuned as of mid-

2009. The Tribunal is convinced that, as of that time, BEL's personnel was primarily concerned 

with prepar1ng legal action against Ghana and its technical work concentrated on preservation 

rather than improvement of the Barge. 

625. On the basis of its review of the evidence, the Tribunal concludes and decides that the amounts 

owed by the Respondent to the Claimant as restitution damages are USD 7 million and CEDI 

7.5 million, the latter being roughly equivalent to USD 5 million, totaling USD U..!nillion 866 

626. The Tribunal must note, finally, that the Claimant's claim for damages was, as indicated, much 

higher than that awarded by the Tribunal, in significant part due to the fact that the damages 

claimed included BEL's payment of interest for loans in US$ and CEDI to Zenith Bank. It is not 

unusual that an investment will be financed by means of loaned funds on which interest will be 

due-a situation that indeed occurred in this case, as explained by Mr. Crouch's witness 

statement.867 While under principles of common law it is possible for a tribunal to allow interest 

as a head of damage when damages are awarded for breach of contract, a claimant must not be 

at fault insofar the breach of contract is concerned. In this case the Claimant has been found to 

867 

have a degree of responsibility in the breach of the PPA, just as the Respondent has. It follows 

that it is not justified for the Tribunal to award damages for financial costs as might be the case 

In converting the CEDI amount to USD, the Tribunal has had regard to the historical interbank foreign 
exchange rate lor USD purchases on 1 July 2009. 

Transcript, Day 7 (Hearing on the Merits), 8l:18-81:25. 
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if the breach of contract is wholly the result of the default of the respondent In addition, it is 

quite impossible lo determine which part of those financial costs relate to expenditures for 

commissioning pursuant to the PPA and which relate to expenditures for which the Tribunal has 

decided not to award damages. This claim for financial costs cannot be considered by the 

Tribunal in the circumstances of the case. 

INCIDENTAL DAMAGES 

1. The Claimant's Position 

627. !n support of its claim for incidental damages, the Claimant submits a leuer written by Mr. 

Elders to the Ministry of Energy on 21 July 2008. ln that letter, Mr. Elders summmized the 

expenses BEL allegedly incurred as a result of the alleged unavailability of site electricity, 
X68 totaling USD 2,482,000. 

2. The Respondent's Position 

628. The Respondent assens that the Claimant's claim for incidental damages fails because it is 

unsubstantiated869 In this regard, the Respondent contends thai the Claimant "fails to submit 

any invoices which \:VOuld permilthe Tribunal to verify that the expenses v.~ere indeed incuned 

or that the ProEnergy reports m·e reliable in light of Balkan's prior admissions that ProEnergy 

engaged in improper invoicing, double billing and corrective work''. 870 

3. The Tribunal's :F.indings in Respect of Incidental Damages 

629. The Tribunal has concluded on the facts of the claim that site electricity was faulty, 

experiencing frequent interruptions or unavailability for hours and even days. TI1e Tribunal 

accepts the Claimant's position that it was indispensable in these circumstances to have 

additional generation capacity avrulable on site to support its commissioning and testing efforts, 

including the running of the RTU system (in fact, it bears recalling that P:roEnergy had even 

requested the purchase of a second generator to this end). The Tribunal would also note that 

there is no dispute between the Parties that some expense was indeed incurred by BEL for 

purchasjng and renting generators to improve site electricity. Given the Tribunal's conclusion 

870 

Statement of Claim. para. 341; Exhibit C-38, Attachment 109: "BE[L] letter re: Barge (First Fire)"; 
Exhibit C-40: Witness Statement of Lonnie Peters, paras. 15-16. 

Rejoinder, para. 153. 

Rejoinder, para. 153. 
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above, that the Respondent bears responsibility for the failure to make adequate site electricity 

available, the Tribunal is in principle minded to grant the Claimant's claim for incidental 

damages. 

630. According to the Claimant, the amount of USD 2,482,000 claimed as incidental damages is 

constituted by expenditures for power generation equipment purchase and rental, fuel, 

maintenance and repair of equipment and the labour cost that BEL expended during periods in 

which it could not be productive due to power outages_wn In its review of the voluminous 

documentation provided by the Claimant in support of its restitution claim, the Tribunal 

encountered several cost ]tems, and accompanying evidence of payments, relating to each of 

these categories-equipment purchase and rental (including generators), jet fuel, repajr and 

maintenance works and payroll expenditures. To lhe extent that such payments were sufficiently 

supported by evidence, the Tribunal has taken these expenditures into consideration as 

commissioning expenditures. The Claimant \Vill therefore be compensated for such expenditures 

under the heading of "restitution damages". 

631. Jt is evident that the Claimant cannot doubly recover its expenditures resulting from power 

shortfall both as restitution damages and incidental damages. Any amounts restituted to the 

Claimant as commissioning expenditures would need to be deducted from the amount of 

incidental damages to be awarded. However, the evidence submitted in these proceedings does 

not permit the Tribunal to determine whether there are any expenditures resulting from power 

shortfall that do not at the same time constitute commissioning expenditures (and may thus 

entitle the Claimant to restitution damages). Generally, it seems to the Tribunal that BEL's 

commissioning expenditures also include such additional costs as it incurred as a result of the 

power conditions on site. 

632. In the absence of any more specific evidence from the Claimant to the contrary, the Tribunal 

therefore concludes that any incidental damages that the Claimant may be entitled to as a result 

of power shortfall on site are adequately compensated by the award of restitution damages 

pursuant to Paragraph 625. 

E, OTHER DAMAGES 

633. The Claimant has also submitted a claim in the amount of US$ 2.586.000 as the cost of 

replacement of the DCS in the context of its claim for conversion and trespass, While the 

Exhibit C-38, Attachment !09. 
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Tribunal would normally regard compensation for the disruption of the ordinary course of 

business as justified, in finds that this claim has not been supported by adequate evidence about 

the damage allegedly caused. There is no documentation in the record as to whether a new DCS 

had in fact been purchased as a consequence of the alleged damage to the equipment on site and 

there is thus no evidence supporting a conclusion to grant compensation for a replacement 

value. 

634. The Tribunal must also note that in any event any expenditure relating to this claim would have 

been made later than mid-2009, the cut-off period after which the Tribunal has concluded that 

no significant commissioning work was undertaken. A new DCS would accordingly not be 

nece~sary if commissioning had in fact entirely stopped and its purchase would thus find no 

justification in the light of the Claimant's genera] duty to minimize damages. 

635. The issue concerning the arrest of Mr. Everhan is one that, aside any personal claims by the 

affected person, results in interference with the ordinary course of business. The Claimant 

leaves the determination of the damage owed to the discretion of the Tribunal. The Tribunal 

decides that the amount of USD 50,000 is appropriate in the context of this interference with 

BEL's conduct of business. The Tribunal in any event expects that Ghana will put an end to any 

cla]ms pursued againsl the Claimant's officers . 

.F. THE COUNTERCLAIM FOR DAMAGES 

636. The Respondent has also requested in its Counterclaim that the Tribunal orders Claimant to pay 

USD 300,000 for its liability in terms of breach of contract. The Tribunal accepts this 

counterclaim in the light of Clause 14.2 of the PPA. Such amount shall be deducted from the 

damages owed by the Respondent to the Claimant. 

G. INTEREST 

637. The Tribunal has established that the CJaimalll is entitled to restitution damages under this 

Award in respect of selected expenditures up to mid-2009. Accordingly. interest shall accrue on 

the amount owed to the Claimant as restitution damages as of I July 2009, until tl1e date of full 

payment. 

638. In view that the compensation awarded as a result of the arrest of the Claimant's ot1icer Mr. 

Ever han attends in essence to his personal inconvenience and corporate interference and not to 

pecuniary damages, the Tribunal shall not award interest for the payment owed. 
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639. In determining the appropriate interest rate, the Tribunal has had regard to the Parties' views, 

expressed in the PPA, in respect of the interest rate that is to apply in case of a default of 

payment by either Party. According to Clause 11.6 of the PPA, interest is set at a rate 

corresponding to the Six-Month LIB OR plus one percent (I%) per annum in case of a failure by 

the Respondent to make payment "in respect of fees or otherwise", whereas Clause 12.3 of the 

PPA fixes the same rate "if any amount payable by [the ClaimantJ is not paid on or before the 

due date". The Tribunal considers that this rate reilects the expectations of both Parties at the 

time of the conclusion of the PPA in the event of any delayed payment. and the Tribunal sees no 

reason to deviate from this interest rate set by the Pm·ties in the context of the present Award. 

Interest shall be compounded annually. 

H. COSTS OF AR!l!TRATION 

640. In accordance with Article 38 of the UNCITRAL Rules, the costs of the arbitration are fixed as 

follows: 

Arbitrator Fee.s· and Expenses 

Professor Francisco Orrego Vicuna: 

Fees: 

Judge Stephen M. Schwebel: 

Fees: 

EXpenses: 

.I udge Thomas A. Mensah: 

Fees: 

Expenses: 

Registry Fees of the PCA: 

Expenses (including for travel, accommodation, 
court reporting, room hire, express courier, bank 
charges and telephone conferences): 

TOTAL COSTS OF THE ARBITRATION 
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USD 352,271.35 

USD 326,700.00 

USD 25,571.35 

USD 254,799.72 

USD 234,920.00 

USD 19.879.72 

USD 193,900.00 

USD 193,900.00 

USDO 

USD 114,168.05 

USD 87,550.17 

USD 1,002,689.29 
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641. The Tribunal is mindful that under Clause 22.2 of the PPA each Party is lo bear its own costs of 

legal representation, and both Parties shall share the costs of the arbitration equally. Given that 

the Parties reached an agreement on costs that pre-dates this arbitration, the Tribunal does not 

find it necessary to make an order in this regard. The Tribunal accordingly shall follow the 

agreement reached by the Parties on costs. The costs of the arbitration are thus to be shared 

equally by the Pmties. Given that tl1e Claimant has paid USD 30,000 more than the Respondent 

the Tribunal shall order that such amount be reimbursed by the Respondent to the Claimant. 
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VH. DlSPOSITtF 

642. For the foregoing reasons, the Tribunal decides and orders as follows: 

1. The l'PA shall be terminated as at the date of Ibis Award. 

2. The Respondent shall pay the Claimant the amount of USD 12 million, in 
consideration of the Claimant's commissioning works at the Power Station. 

3. The Claimant shall pay the Respondent the amount of USD 300,00() for its own 
breach ol' contract as per the Respondent's counterclaim. 

4. The Respondent shall pay the Claimant an additional amount of USD 50,000 in 
respect of the arrest of one of the Claimant's otlicers. 

5. The Respondent shall pay the Claimant interest on the amounts awarded in 
subparagraph 2 at a rate corresponding to the Six-Month LIBOR plus one percent 
(1%) per annum. The Claimant shall also pay the Respondent interest at the same 
rate on the amount awarded to the latter in subparagraph 3. Interest shall start to 
accrue on1 July 2009. Interest shall he compounded annually. 

6. All other claims by !he Claimant are dismissed. 

7. Each Party shall pay half of the costs of this arbitration, which total 
USD 1,002,689.29. The Respondent shall reimburse the Claimant the amount paid 
by the latter in excess in the amount of USD 30,000. 
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Done at the place of arbitration, The Hague, the Netherlands, on 

PCA i 17830 

Professor Francisco Orrego Vicuna 
Presiding Arbitrator 

19B 
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' 

This Agreement is made and entered into this 2,'1 day of July 2007 by and 
between: 

THE GOVERNMENT OF GHANA acting through its dl)ly authorized representative, 
The Minister for Energy hereinafter referred to as ('GoG'); 

and 

BALK.i\N ENERGY (GHANA) LIMITED, a limited liability company, duly 
ineorporated and existing under the laws of.Ghana:wJth.its registered office at Fidelity 
House, 20 Ring Road Central, Accra hereinafter referred to as ('BEC') 

WHEREAS, 

___ ___(Q_The G_ovemrnent of Ghana h.llli an wgMt llOOd fel' Mdmooaf-electridty generation 
---- ----------- ··· capacity to meet its power supply deficiencies; and 

(li) BEC has agreed to lease a one hundred and twenty-five megawatt (125MW) dual 
fired (diesel and gas) power barge, named the Osagyefo Barge from the GoG wilh 
the further understanding of the parties that the :fu.cility shall be placed in service 
by BEC ooder the terms and conditions of this Agreement 

{iii)BEC shall commission a one hundred twenty five megawatt (125 MW) power 
barge, named tbe Osagyefo Barge and associated facilities ('the Power Station') 
witbin90 working days Of the Effective Date oftbis Agreement. 

(iv)BEC shall convert the Power Station into a combined cycle power plant by the 
addition of a heat recovery steam generator (HRSG) with en incremental capacity 
of approximately 60MW within nine (9) months of the Effective Date. 

(v) BEC shall privately invest and bring two more combined cycle barge mounted 
systems to the Site within. thirty-six (36) months of agreement with GoG on a 
To!liog Fee for these systems. These systems will each have a similar capllCity of 
approximately 185 megawatts. This investment will bring the Site generation 
capacity to more than 550 megawatts. The Tolling Fee for these additional systems 
will be agreed prior to their mobilization. 

(vi) BEC shall, subject to the satisfactory conclusion of supply agreements with other 
source providers, invest in infrastructure to enable natural gas to be supplied to the 
Power Station within three {3) years ofthe Effective Date. 

(vii) BEC shall provide ail fuel to the Project at Cost. 

NOW TilEREFORE in view of the foregoing premises and in consideration of the 
mutual covenants and agreements hereinafter set forth and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the 
parties hereto hereby agree as follows: 

GnG 
Pt.~V~et" Furt:hase Agreement Between 

& 

1 
DEC 

GH052007 

l 
1 

I 

' ~· 'CG w I 
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This Agreement is made and entered into this :t1 day of July 2007 by and 
between: 

THE GOVERNMENT OF GHANA acting through its dl)!y authorized representative, 
The Minister for Energy hereinafter referred to as ('GoG'); 

and 

BALKAN ENERGY (GHANA) LlMITED, a limited liability company, duly 
in6orporo:ted and existing under the laws offlhana.w:ith.its registered office at Fidelity 
House, 20 Ring Road Central, Accra hereinafter referred to as ('BEC') 

WIIEREAS, 

. ________________ J1L1he Government of Gbana bas as YFg~Bt aeea fur atkli#on&-clec1l:icity generation 
capacity to meet its power supply deficiencies; and 

(ii) BEC has agreed to lease a one ht.mdred and twenty-five megawatt (125MW) dllll.l 
fired {diesel and gas) power barge, named the Osagyefo Barge from the GoG with 
the further undersilmding of the parties that the facility shall be planed in service 
by BEC under the terms and conditions of this Agreement 

(iii)BEC shall commission a one hundred twenty five megawatt (125 MW) power 
barge, named the Osagyefo Barge and associated facilities ('the Power Station') 
witbin 90 working days ofthe Effective Date of this Agreement. 

(iv)BEC shall convert the Power Station into a combined cycle power plant by the 
addition of a heat recovery steam generator (HRSG) with an incremental capacity 
of approximately 60MW within nine (9) months of the Effective Date. 

(v) BEC shall privately inveat and bring two more combined cycle barge mounted 
systems to the Site within thirty-six (36) months of agreement with GoG on a 
Tolling Fee for these systems. These systems will each have a similar capacity of 
approximately 185 megawatts. This inveatment will bring the Site generation 
capacity to more than 550 megawatts. The Tolling Fee for these additional syatems 
will be agreed prior to their mobilization. 

(vi) BEC shall, subject to the satisfactory conclusion of supply agreaments with othflr 
source providers, invest in infrastructure to enable natural gas to be supplied to the 
Power Station within three (3) years of the Effective Date. 

(vii) BEC shall provide all fuel to the Project at Cost. 

NOW THEREFORE in view of the foregoing premises and in consideration of the 
mutual covenants and agreements hereinafter set forth and o!her good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the 
parties hereto hereby agree as follows: 
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1.0 Definition of Terms 

In this Agreement and in the recitals hereto: 

"Affiliate" means with respect to any entity, another entity controlled by, controlling, 
or under common control with, such entity including, with respect to GoG and BEC; 

"Availability Scliednle"-means the schedule of the generating capacity of the Power 
Station declared available pursuant to the Fifth Schedule: 

"Billing Month" means the period commeocing immediately after the printing of the 
monthly report recording the thea cl.ll'rent readings of the electricity meters at 12;:!10 
noon locai time on the 25th of each calendar month, in accordance with the procedures 
set forth in the Sixth Schedule and ending upon the generation of such report on the 
25th of the next calender month: in the case of the first month "Month" means the 

-- --perioo'-GommenGing---ellrlhe-fl:rst day ef the Centra:ei: Period and-ending upon the 
generation of a report of the then current readings of the electricity meters at 12:00 
noon local·time on the 25th of the current calendar month (or the next calendar month 
if the period commence~ on or after the 25th of the current calendar month) and in the 
case of the last month "Month" means the period commencing immediately after the 
end of the inunediately preceding Month and ending upon the generation of a report 
of the then current readings of the electricity meters at 12:00 noon local time on the 
Contract Termination Date; 

"Black Start" means the starting of the Power Station in circ11111stances where it is 
impossible for GoG to supply the necessary start-up electricity; 

"Capacity" means the tested n"t output, expressed in kW, that the Power Station is 
capable of generating which shall be established through performance teat to be 
carried out semi annually by BEC 

"Completion Date" means the day upon which both parties certuy that the Power 
Station, capable of operating in accordance with the Operating Peramete:rs, has 
successfully completed its testing and commissioning. However, if BEC has 
completed its testa and the GoG's infrastructure is not ready, the Completion Date 
shall be deemed to have oocll1red · 

"Contract Year" memlll each consecutive one (I) year period of 365 days (or 366 
days if the one year period includes February 29), the first Contract Year to 
commence on the Completion Date and to tenninate on the first anniversary of the 
Completion Date, each subsequent Coutract Year to commence on the day following 
the expiration of the previous Contract Year and the last Contract Year to expire at the 
end of the Contract Period; 
"Contracted Capacity" means, during the first Contract Year after the Completion 
Date, the Capacity demonstrated by BEC in the initial performance tests in . each 
Contract Year thereafter during the Contract Period, the Power Station's ca,paoity as 
established during the performance teat carried out at the beginning of each such 
Contract Y ea:r; · 
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"Contnct Period" means the period of twenty (20) years from the Effective. Date as 
the same may be extended from fune to lime pursuant to the tenns hereof; 

'Cost' means all costs incurred by BEC in supplying mel to the. :Power Station for its 
operations at equal price to fuel delivered to the Takoradi Thermal Power Station for 
like fuels adjusted to take into accooot any discount or tax relief granted by the GoG 
to the said Takoradi Thermal Power Station or BEC. This pricing wi:th associated 
index (Platts) will, in the event of a switch by the Takoradi Thermal Power Station to 
Ol:liei1Uels;stilll)e applied.-

"Dead End Tower" shall mean the last tow.er-.on-the.Site.or such other points as may 
be agreed upon by the Parties 

"Delivery Point" shall be the dead end tower where respoooibilities for equipment by 
GoG and BEC ere demarcated. 

"Effective Date" means the date on which GoG and BEC certify that all the 
conditions precedent contained in this Agreement, have been fulfilled or waived to the 
satisfaction of GoG and fulfilled or waived to the satiafl!Ction ofBEC as the case may 
be. 

"E1nironmental Permit'' means a permit issued to BEC for the Project, based on the 
Specifications, by the Environmental Protection Agency and ooy other district or 
regional Governmental Authority or agency, regulating the emissions md discharge 
from: the Project to the atmosphere; · 

"Force Majeure" shall have the meaning specified in Clause 16.1; 

"Forced Outage" shall have the meaning given to it io the Fifth Schedule; 

"Governmental Approval" means any authority, consent, approval, lice= or 
exemption of any Govemmen<-wll Authority; 

"Governmental Antlwri1y'~ shall mean the government or any politioal subdivision 
of the Government of the Republic of Ghana, any agency, depertment or any other 
administrative authority thereof; 

"Government Instrnmentality" shall have the meaning specified in Clause 18; 

"Lease Fee" the llll!lUal fee payable by BEC to the GoG for the leasing of !he 
Osagyefo Power Batge and the 239 acre site, includiog buildings, facilities,. berililng 
and docking space for the barges. 
Letter of Credit" means an irrevocable standby letter of credit provided to BEC by 
GoG as provided in Clause 11.7 and also in the form set forth in the Te11th Schednle; 

"Major Overhaul" means, in relation to the major components of the Powe:N Statioll, 
each overll.aul following 45,000 Operating Hours; 

.Power .Purcha!le. Agreement Bttwetm 
& 

3 
l!EC . 

GH052007 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 223 of 264



·• Mllesrone Schell ule" means the schedule of milestone dates for developme!rt 
permitting, construction, testing and completion of me Power Station set forth in the 
Third Schedule; · 

"National Grid" means any generating station and other generating tranmnission or 
distribution system fucilities through which the net electrical output of the power 
station will be distributed. 

"Nmruna!-c-apadty"-means1.2SM'Wfcir the Osagyefo Powe~ Be~ge with its incresae 
to 185 MW after conversion to combined cycle operation and l85·MW for e;1ch of the 
addlti0lllll2 Combined Cycle Barge mounted systems-... 

"Operating Hmus" means, in respect of the Power Station or any generator thereof, 
any hour, or part thereof, during which the Power Station or any such generator is 
dispatched and exporting electricity; 

"()p~rnting P!ifll.!!!~~" means the o~g p~s ef the Pow~ · Station 
described in the Second Schedule; 

"Power Station" means the 125 MW Osagyefo Power Barge and associated facilities 
and the diesel oil/gas fired electric generating facilities to be developed nod 
commissioned at the Site pursuant to Clause :u as further described in the First 
Schedule; 

"Proje;!t" mea.Dll the financing, eqmpprog, completion, testing, commJssiomng, 
operation and mainterumce of the Power Station, including, hut oot limited ro, the 
future conversion to a combined cycle plant by the addition of a heat recovery stel!lll 
generator (HRSG); and steam turbine generator as well as two combined cycle barge 
mounted systems; 

"Project Scope" means the scope of the supply of work of BEC in connection vl'ith 
the Power Station as described in the First Schedule; 

"Scheduled Outage" shall have the meaning given to it in the Fifth Schedule; 

"Site" means the site for the Power Station as more pelticula:r!y described in tile First 
Schedule which will include approximately 239acres of land including the Osagyefo 
Barge, buildings and any facilities and docking and berthing space for the power 
barges; 

"Specifications" means the specifications of the Power Station described in the First . 
Schedule; 

"Start Up Charges" shall have the meaning given to it in the Seventh Schedule; 
"System Dispatch Center" shall mean the e!ltity within the National Grid 
responsible for coordinating the evacuation of energy from the operators 

"Target Completion Date" means 2007; as such date may be extended in 
accordance with the t= and conditions of this Agreement; · 
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"Tolling Fees" means fees payable by GoG to BEC, other than fuel used in operating 
the Power Station, Jn respect of the capital Jnvestment, operation and maintenance 
costs of the electricity deliv;:red as provided Jn Clauile J l as such fees are further 
defined in the Seventh Schedule; 

"Transmission Line" means the 161 kV voltage transmission lme(s), transmission 
towers, substations and other items necessary to trallsmit electricity from the outgoing 
gantry of the switching facility withJn the Site to the National Grid as further 
descrilrel:hm:lilaving-ilfe-specincatlom set out in the Fourth Schedule 

kny reference in this Agreement to a "Clause''_ru:Jl_''Schedule" is a reference to a 
clause hereof or a schedule hereto. Any reference to a Section is a reference to' a 
Section in the relevant Schedule. 

In this Agreement: 

, (i) __ _ ''$~' and__5iollar{s)" denote 12w:fu! ~f:---tlle---llilited States of 
America; 

(ii) "MW" denotes a megawatt; 
(iii) "k W" denotes a kilowatt; and 
(iv) ''KW!i" denot~s a kilowatt hour. 

2.0 The Project 

Obligations of BEC 

BEC shall finance, develop, equip, complete, test and commission at the Site, 
the Osagyefo Barge and associated facilities within the Operating Parameters 
and in accordance with the Specifications, the Project Scope and the other. 
terms and conditions of this Agreement. Additionally, BEC shall, at its own 
cost, within a period of nine (9) months after the Effective Date, convert the 
Power Station into a combined cycle by the addition of a heat recovery steam 
generator (HRSG), a steam turbine, an electric generator and associated 
facilities in order. to improve the efficiency of the Power Station and add 
additional power to the National Grid. Additional combJned cycle systems 
shall be aQ.ded to the Site by BEC imbject to agreement with GoG on a Tolling 
Fee for these additional systems 

2.2 Except as otherwise provided herein all costs of BEC in connection with the 
equipping of the Power Station as provided in Clause 2.1 shall be borne by 
BEC. 

2.3 Immediately after the Effeotive Date, BEC shall commence the testing and 
equipping of the Osagyefo Barge and provide a fuel supply system for short­
term and long term project needs. The fuel will be provided by BEC at Cost 

2.4 BEC shall expand the capacity of the Power Station with the addition of 
multiple combJned cycle systems .. 
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Obligations of GoG 

2.5 GoG shall ensure that all necessary electricity is provided, at-BEC's cost, and 
merle available at the Site as reasonably required by BEC, 

2,6 GoG shall promptly facilitate the acquisition of all Governmental Approvals 
for the duty-free importation and transportation of equipment to the Site, ood 

"··· -ior-operating-pi:lfflll!S;lice!!Seii and approvals for the Project, and for visas and 
work permits for foreign personnel and for full compliance with all local and 
.other regulations and GoG hereby . .gulll'a!lteas that BEC shall have the 
exclusive right to generate electricity from the Site subject to meeting the 
Milestone Schedule in Schedule 3. 

2.7 GoG shall facilitate the acquisition of all Governmental Approvals required 
for the leasing, equipping and operation of the Power Station including 
wit!!Qgtlimitation the appliGaiie!l te the En.itonmen!:a:ll'wMtion li:Jfericy for 
the relevant environmental permits. 

2.8 GoG shall construct,· install and connect the Transmission Line as required 
under the Fourth Schedule provided, however, that BEC will be responsible, at 
its own cost, for· the provision of.adequate trl!nslnission cable to the point of 
interool!llection to the National Grid. 

2,9 GoG shall take and pay for all electricity generated by the Power Station 
during the term of this Agreement. 

2.10 The Parties hereto shall mutually collaborate with each other in order to 
achieve the objectives of this Agreement and the performance by each of the 
parties hereto of its respective obligations hereunder. GoG covenams to and 
agrees with BEC that it will provide its full and timely cooperation in 
connection with BBC 's efforts to finance the Power Station on a non-recourse, 
project fmance basis including without limitation, responding to all reqm:sts for 
information on and certification of GoG authority and the status of this 
Agreement. 

3. Equipping oftl:ie Power Station 

3.1 BEC shall be respoi~sible for the technical assessment, equipping, completion, 
testing, commissioning and financing of the Power Station and shall commence 
this work in accordance with the .Milestone Schedule as shown on the Third 
Schedule. 

3,2 ln pursuance of its obligations under Clause 3.1 BEC shall have the full right at 
its sole discretion, among other things, to: 

(i) call for tenders and award contracts with or without tender; 
(ii) lillTI!l1ge for the preparation of the detailed designs and approve or 

reject the same; · 
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IJli) appoint and remove consultants and professional advisers; 
(Jv) purchase new and/or vendor overhauled equipment including the 

turbines and generators; 
(v) appoint, organize and direct staff, manage and supervise the 

Project; 
(vi) enter intu contracts for the supply of materials and services, 

including contracts with GoG and 
(vii) Do all other tllings necessary or desirable for the completion and 

· -·- ·"···----o~or-me Power Station in accord!lllce with the 
Specifications and generally accepted engineering bi:andards. 

Except that in the case of 3.2 (ii) and 3.2 (iv) BEC shaH notify GoG in writing. 

3.3 GoG ·shall ensure i:hat all adequate electricity necessary for the completion 
operation and maintenance of the Power Station are provided in accordance 
wi~ th5< -~pecifications by tbe dates mmeatecl in the Milestones So1leailliis and 
accordingly shall, at BEC's cost, inter alia; 

4. 

4.1 

4.2 

5. 

5.1 

5.2 

5.3 

(i) ensure that there is provided to the Site adequate electricity and 
at the times set out in Milestone Schedules, the. cost of 
utilization of which and normal fees shall be for BEC' s account; 
and 

(ii) ensure that there is installed and coonected, but not later than 
sixty (60) days after the Effective Date, the Transmission Line 
and relay protection equipment necessary to connect the Power 
Station to the National. Grid and which is capable of operating 
within the specifications set out in the Fourth Schedule. 

Specifications and Operating Parameters 

The Power Station sl!a!J he constructed and equipped in accordance with the 
Project Scope and specifications set out in the First Schedule. 

Following the Completion Date the Power Station shall be capable of operating 
within the Operating Parllll1.eters set out in the Second Sche<iule;. 

Equipping and ~ommissioning Timetable 

The parties shall work together in order to achieve the timely ·completion of the 
Project in accordance with the timetable listed in the Third Schedule. 

BEC shall implement the Project in accordance with the timeline shown in the 
Third Schedule. 

Upon completion of the Power Station, BEC shall carry out commissioning and 
perform!lllce tests to be determined by the Parties to certify that the Power 
Station has successfully completed its testing and commissioning and i:hat 
accordingly the Completion Date has occurred. 
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6. Testing and Commissioning 

6. J BEC shall give to GoG not less than fourteen (14) days' notice, or such lesser 
period as the parties hereto may agree of its intention to commence any testing 
and commissioning. The GcG shall provide assistance to BEC to obtain any 
permit or other Gcvemmental Approval required for testing and commercial 
operation of the Power Station 

6.2 All Costs related to the fuel to be supplied by BEC pursuant to Clause 6.1 shall 
be for GoG's account. . ....... . 

7. Conditions Precedent 

BEC 

. ..7.1 .. Jt.shall be a condition precede!lt to me G!ll.l.Wming ~ellNlf -GoG under 
this Agreement that within fourteen days of execution of this Agreement or 
such later date as the parties hereto may agree, the following are supplied to 
GoG by BEC, each in fonn and substance satisfactory to GoG or that such 
condition is waived by GcG. 

(i) copies of the certificate of incorporation, certificate to commence 
business and Regulations of BEC as eertified by the company 
secretary ofBEC. 

(ii) copies of resolutions adopted by BEC's Board of Directors authorizing 
the exe.;ution, delivery and performance by BEC of this Agreement 
certified by the company secretary ofBEC. 

(iii) copies of a resolution adopted by the shareholder of BEC authorizing 
the execution, delivery and perfonnance by BEC of this Agreement 
certified by the company secretary of the shareholder ofBEC. 

GoG 

7.2 It shall be a condition precedent to the continuing obligations of BEC ander 
this Agreement that within 14 days after the execution of the Agreement or 
such later date as the Parties hereto may agree, the following are supplied to 
BEC by GoG, each in fonn and substance is satisfuctory to BEC or that such 
condition precedent is waived by BEC: 

GoG 

(i) Issuance of a letter from the Government of Ghma that all the required 
approvals from the relevant authorities in Gbana have been obtained. 

(ii) A legal opinion of the Attorney General of the Republic of Ghana as to 
the validity, enforceability and binding effect of this Agreement in 
fonn and substance satisfuctory to BEC. 
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7.3 Any delay in meeting the target dates in the !v!ilestone Schedules caused by 
GoG's inability to provide start up electricity shall result in a day to day delay 
in the Completion Date of the Power Station. 

7.4 If, on or before the target dates on the Milestone Schedules (Third Schedule), 
or such later date as the parties hereto may agree, the Etrective Date has not 
occurred and the Parties agree to terminate the Project, GoG shall reimburse 
lllld indemnify BEC for all costs and liabilities incurred by BEC in respect of its 

· ··· ·<ib1lgat1ons undefCliillSBlfllii: GoG is the defaulting party. However, ifBEC 
is the defuu!ting party, no cost incurred shall be recovered from GoG. GoG's 
obligations Ullder this Clause 7.4 shall-.00 effectiv.e notwithst!lllding that the 
Effective Date has not occurred or that all or any of the conditions precedent set 
out in Clauses 7.2 and 7.3 have not been satisfied or waived. GoG may, .upoll. 
reasonable notice to BEC conduct an audit with respect to any indemnity 
claimed by BEC pursuant to this Clanse 7.4 for the purpose of determining if 
th.e amount of the BEC 's claim for reimbursement has been computed in 
acoorrl=.:Mth..lhe.pr~skl~is Agreemeat 

8. Operation ofthe Power Station 

8.1 BEC shall, at its own cost, be responsible for the management, operatio!l, 
maintenance and repair of the Power Station during the Contract Period. BEC 
shall also be responsible for the safety and security ofthe.Power Station. 

8.2 Without limiting the generality of Clause 8.1, it is understood and agreed by 
GoG that BEC shall be entitled to periods of Downtime as provided in the 
Fifth Schedule. 

8.3 In pursuance ofits obligations onder Clause 8.1 BEC shall have the right at its 
sole discretion, among other things, to: 

(i) enter into contacts for the supply of materials and services, 
including, contracts with GoG: 

(ii) appoint and remove consultant and professional advisors; 
(iii) purchase replacement equipment; 
(iv) Appoint, organize and direct staff, manage and supervise the Power 

Station. . 
(v) Establish and maintain regular inspection, maintenance ami 

overhaul procedures; and 
(vi) Do all other things necessary or desirable for the ri!Uning of the 

Power Station within Operating PllrSUlleters. 

8.4 Subject to Clanse 18, BEC shall operate the Power Station in acoordance with 
all environmental !llld. other Ghana and local laws and regulations in force as 
of the date of this Agreemeut and shall comply with any changes in such Jaws 
and regulations and with any new laws and regulations. However, BEC shall 
have the right to recover from GoG any additional costs it may be required to 
expend as a result of changes in Ghana laws after the date hereof. Such costs 
shall be recovered through a review of the Tolling Fee. 
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9. Supply of Fuel and Start up Electricity 

9 J Throughout the Contract Period, BEC shall at all times supply and deliver all 
fueL required by BEC sud necessary for the Power Statioo to generate the 
electricity required to be produced by it pursusnt to Clause l 0 .. 

9;.2··- ··--'fll!:l~:~Jsrof"ffle!Tobe-stijijilied by BEC putSUSllt to Clause 9.1 shall be for 
GoG's account. 

9.3 All fuels (diesel or natura! gas) for the operation of the Power Station shall be 
the responsibility of BEC under contract with separate companies during tile 
term of this twenty (20) year Agreement. It shall be the responsibility l!lld 
complete obligation of GoG to pay the Power Station fuel invoices in fulll!lld 
in the required mne period to assure the operation of the Power Station at fu.ll 
!lap.acity.. There shall be sen:ti·smma! tests te estaillisll. the-:fuel-eoiiSI!lnption 
rate of the Power St!rtion. If the fuel consumption of the Power Station falls 
within :±: 5% of the established fuel conSillllption rate, GoG shall pay for the 
actual fuel used. GoG shall only pay for the fuel costs which full within :±: .5% 
of the established fuel consumption rate. If the fuel coiiSI!lnption falls outside 
± 5% of the established fuel consumption rate, there will be a review of the 
coiiSI!lnption rate. 

10. Snpply.ofElectrlcity 

10.1 BEC agrees to produce electricity and GoG agrees to take l!lld pay for in 
accordl!llce with Clause ll all electricity produced by BEC. · 

!0.2 .In the event that GoG cannot take delivery of electricity generated by the · 
Power station in a given month, the minimum invoice. payable shall be for 
ninety percent (90%) of the capacity of the Power Station for that month 

10.3 The place for delivery of the electricity shall be the Delivery Point. 

10.4 In the event GoG is in payment default under this Agreement, BEC shaH have 
the right to sell electricity available from the Power Station to any third parties 
after giving notice to GoG in writing l!lld BEC shall be permitted to transmit 
such electricity via the National Grid subject to the payment of approved 
Transmission Charges · 

ll. ;rolling Fees and Lerule Payment 

ll.l In respect of each Billing Month BEC shall deliver to GoG an invoice in 
respect of Tolling Fee and fuel Cost for as described in the Seventh Schedule, 
such Billing Month calculated as provided below and GoG shall pay to BEC 
the amount of such invoice within forty-five ( 45) days after the delivery of 
such invoice. 
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The Tolling Fees approved by the Public Utilities Regulatory Commission 
(PUR C) for this Agreement will be as follows: 

(i) a fee equal to 4.97 US Cents/kWH of all power produced during the 
first 5 years of the term of this Agreement. 

(ii) There shall be a review by tl!e Public Utilities Regulatory Commission 
·· ·· -·-·· ---aftel' each-nve (3Tyear period of the term of this Agreement. The 

Tolling Fee resulting from these reviews will not be less than 3.5 US 
cents per kWh. These reviews_..w.ill......howev.er ensure a return on 
investment for BEC of not less than 15% per 1lllnnm. 

(iii) BEC shall pay GoG an 1U!nuallease payment ofUS$10 million from 
the beginning of Year 6 to Yeer 20 inclusive for a total of the last 15 
years ofthe term ofthis Agreement . 

(iv) All fees payable in this Agreement ere exclusive ofVAT. 

1 1.2 All fees payable to BEC pursuant to this Clause ll shall be paid against 
invoices submitted by BEC to GoG. GoG shall assist BEC to obtain all 
relevant tax ell:emptions 

J 1.3 BEC shall provide all operating and maintenance (O&:M) services as well as 
fuel supply required for the generation of power from the Power Station. 

11.4 GoG shall pay BEC Tolling Fees of each Billing Month or portion thereof on a 
pro rata basis, if any, from the Completion Date. 

!l.S In respect of each Billing Month, BEC shall deliver to GoG an invoice in · 
respect of Tolling Fees and fuel Cost pursuant to the foregoing Clauses H .4 
for such Billing Month and GoG shall pay to BEC in immediately available 
funds, the full amount of such invoice within forty-five ( 45) days of the 
de!ivezy of such invoice. 

11.6 If any amount payable by GoG hereunder whether in respect of fees or 
otherwise is not paid on or before the due date GoG shall pay interest thereon, 
calculated at the Six Month LIBOR plus one percent (1%) per annl:!lll from 
the date upon which it was due until the date upon which such amonnt ill 
received by BEC, 

ll. 7 In order to provide BEC assurance of payments as will be required by its 
lenders, GoG shall on or before the Effective Date provide a Letter of Credit 
in an amount equal to the sum of the Tolling Fees and fuel Cost payable over 
sixty (60) days based on the then cum:nt Contracted Capacity (subjeet to 
adjustment each Contract Year to re.flect the then current Contracted Capacity) 
and assuming that the Power Station is operated at 125 MW each day fur such 
sixty (60) day period (as adjusted from time to time the "Letter of Credit 
Amount"), issued by a fmancial institution reasonably l!CCeptahle to BEC, as 

GoG 
Power Purdiase.Agrument Between 

& 

ll 
llEC 

GH052007 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 231 of 264



><Xum:y ror me timely payment of all sums due to BEC hereunder from GoG. 
GoG covenants and agrees to provide BEC no later than (30) days prior to the 
expiration of MY existing Letter of Credit a replacement Letter of Credit in ll!l 
amount equal to the then cmeot Letter of Credit Amount. BEC. shall be 
entitled to draw upon any Letter of Credit wlthout further notice to GoG for 
any payment due to BBC from GoG that is overdue for at least fifteen (15) 
days. GoG further covenants and agrees that upon the draw of fundtl by BEC 
under any Letter of Credit provided hereunder, GoG shall provide to BEC an 
additional-letter-of--eredir<lqlllll'tb the amount drawn under any such Letter of 
Credit. In the event that GoG fails to arrange issuance and funding of any 
Letter of Credit required hereunder withinfi:fteea(l5)-days after the obligation 
to provide any such Letter of Credit to BEC arises, such fuilure shall be 
deemed to be a flagrant disregard of its obligations hereunder and BEC shall 
be entitled (following prior written notice to GoG} to (i) suspend deliveries of 
electricity hereunder lllltil GoG has cured the breach of its obligatiou.s under 
this Clause 11.7 and (li) draw down the outstanding balance of any Letter of 
(;redit previous!y_provided tn BFC by GeG; 13~ tha~ so !ongaJrGoG is 
current with all payments due to BEC under this Agreement, BEC shall not be 
entitled to suspend deliveries of electricity or draw down further amounts 
under any Letter of Credit, in either case, pursuant to this sentence. In the 
event GoG fails to provide any Letter of Credit to BBC (i) in the case of the 
initial Letter of Credit, 1'.-ithin sixty (60) days of the date the obligation to 
provide such Letter of Credit ru:ises, or (ii) in the case of each replacement or 
additional Letter of Credit, within one hundred eighty (HlO) days of the date 
the obligation to provide any such Letter of Credit arises, then the provisions 
of Clause 17.1 shall apply. Subject to the laws of Ghana all payments made by 
GoG hereunder shall be made free and clear of and without any deduction for 
or on account of any set-off, counterclaim, tax or otherwise and all sucll 
payments wi!i be increased by the GoG as required in section 11.2 above 

11.8 If GoG disputes the amollllt specified in any invoice it shall so inform BEC 
and GoG shall pay the undisputed amount on or before the due date of such 
invoice. The disputed amount shall be resolved pursuant to Clause 22. 

l 1.9 Notwithstanding any other term or provision of this Agreemem, if BEC is 
ll!:1ahle to commence testing of the Power Station (on a dew nominated by 

· BEC) as a result of: 

(i) GoG's failure to provide an adequate Transmission Line and 
interconnection facilities for the Power Station; 

then in any of such events, GoG shall. be obligated to commence making 
payments of the Tolling Fees to BBC on the thirtieth (30th) day after BEC 
certifies to GoG that the Power Station is complete or would have been 
complete except for the nonperformance as listed in (i), above. The capacity 
for tbe purposes of calculating the Tolling Fees payable under this Clause shall 
be deemed to be the Nominal Capacity. 
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l2. Time and Place of Payment 

12.1 Al! sums payable to BEC, including without limitation the full amount of all 
Tolling Fees, shall be payable in US dollars in Accra, Ghana in s;p::ne-da:y 
funds not later than 2:00 p.m., Ghana time, on the day when payment is due, to 
the account of BEC with a bank in Ghana or elsewhere that BEC shall specizy 
to GoG in writing from time to time. 

1:2:2 --·:Ai1-suJm1ilzylill1eoy-:BEe!O GoG shall be payable in same-day funds not later 
fuan 2.00p.m., Ghana time, on the day when payment is due, to the 
accollllt of GoG wlth a bank in Ghana that..Gol3 . .sba.ll specify. 

12:3 If any amount payable by BEC is not paid on or before the due date, BEC: _ 
shall pay interest thereon, calculated at the Six Month LffiOR Rate plWl one 
percent (1 %) per annum, from the date that it was due until, the date upon 
which such amount is received by GoG. 

13.1 BEC cove!lllllts and agrees to ensure that there is effected insurance as 
provided in the Eighth Schedule. The proceeds of claims against such 
insurance (except third party liability and workman's' compensstion 
insurance) shall be used by BEC for fue reinstatement of the Power Station 
subject to the terms of any lo!ll:l agreements provided in co!lllection wifu the 
Project. 

13.2 All policies of insurance (except Workmen's Compensation Insllrnl!ce) 
required to be obtained by BEC pursuant to ihe Eighth Schedule shaH include 
GoG and its employees as additional insured's as fueir interests may appear. 

13.3 Each of GoG and BEC shall cause its insurers to waive ali nghts of­
subrogation against the other party and the other party's employees (and 
contractors working directly in connection with the Project) & respect of a 
c!aim arising under its insurance policies, lll1less such claim arises from the 
willful misconduct or gross negligence of ihe other party or the other party's 
employees or contractors. · 

13.4 Certificates of insurance, binders (if applicable), or a let'.er from a licensed 
broker or independent insurance Cllllsultant certizying compliance or 
documenting the stati!S of attempts tc comply with the requirements of the 
Eighth Schedule, shall be submitted not less than thirty (.30) days prior to the 
Completion Date, end not less than thirty (30) days prior to any policy 
termination or expiration dates which arise during the term of this Agreement 
and any elrtensioru;. Complete copies of policies. including all declarations, 
terms, conditioru;, endorsements and exc!usioru;, shall be made available for 
inspection by GoG and remain available for inspection by GoG or its lnsu:t:ance 
consult as certification of coverage· not less than .ninety (90) days after the 
Completion Date and any policy expiration dates which arise during the term of 
this Agreement and any extensions. 
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!3.5 If at any time through mutual agreement of GoG and BEC due to insurance 
market conditions, changes in legal requirements; or changes in thl:l liability 
environment, the provisions of the Eighth Schedule are deemed obsolete, or 
inappropriate, those provisions may be amended. 

14. Operation of Power Station 

14.1· ·ooo-snrunpve unmedu01te access to the Power Station to BEC immediately 
after execution of this Agreement. BEC shall be the sole operator of the 
Power Station during the Contract Period .. 

14.2 In the event tha:t BEC demu!ts in compliance with its obliga:tiol)S to 
commission the Osagyefo Barge within 90 working days after the Effective 
Date, and if the default extends beyond 120 working days, BEC shall pay 
liquidated damages of US$10,000.00 per day of demult and which shall not 
exceed US$30!l,OOO eetive'Da:te, 
there is no progress in accordance with the project milestone as indicated in 
the Third Schedule, GoG shall have the right to terminate this Agreement. 

14.3 In the event that BEC defaults in compliance with its obligations to install aud 
commission the steam turbine component to complete the combined cycle 
within 9 months after the Effective Date, aud iftl1e default extends beyond 12 
months BEC shall reduce the fuel Cost per kWh to the equivalent of the 
combined cycle fuel cost. If, 18 months after the Effective Date, there is no 
progress in accordance with the project milestone in respect of the steam 
turbine as indicated in the Third Schedule, GoG shall have the· right to 
terminate this Agreement. 

!4.4 In the event that BEC is unable to procure the two (2) remaining combined 
cycle systems within 5 years from the Effective Date, GoG shall have the right · 
to repossess portions of the undeveloped Site. · 

1:5. Llabilitv and Indemnification 

!5.1 GoG shall indemnily and hold BEC, its officers and employees harmless against 
any claim of any who directly or indirectly suffers as a result of ll!l interruption 
of electricity supply or any disruption or surge of electricity supply arising out 
of or in connection with this Agreement aud any of BEC's, its officers' or 
employees' actions or omissions in connection with the same except if such 
claim is due to BEC's or BEC's officers or employees gross negligence or 
intentional misconduct. 

15.2 Subject to Clause 15.1, BEC shall hold GoG, its officers and employees :free of 
aud harmless from any claims. or suits of any third party, other then claims for 
economic loss, arising from BEC's operation of the Power Station, except if 
such claim is due to GoG's or GoG's officers or employee's gross negligence 
or intentional bresch of this Agreement. 
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15.3 Without prejudice to Clause 15.2, BEC shall indemnify and hold harmless 
GoG (and its officers and employees) from and against all damages, losses and 
reasonable expenses, suffered or paid by GoG as a result of any and all claims 
for personal irljury, death or property damage to third parties due to an event 
occurring before the termination of this Agreement and arising directly out of 
the construction, operation or maintenance of the Power Station and resulting 
from any act or omission ofBEC or its agents or employees. Notwithstanding 
anything to the contrary contained in the preceding sentence, nothing in this 

···-e!allll~r1:5"3-slm!f apply to any loss, damage, cost or expense in respect of 
which, and to the extent that, GoG (or its officers and employees) is otherwise 
compensated pursuant to the terw..s .of;my_mh~ .agreements entered into with 
BEC with respect to the Project or any insurance. 

15.4 Without prejudice to Clause 15.1, GoG shall indemll.if:y and hold harmless 
BEC (and its officers and employees) from and against all damages, losses and 
reasonable expenses, suffered or paid by BEC as a result of any and all claims 

. fill: .P.I:rliD!la!Jnjnzy, death or prope!!t;!• sama!F to tl!~~I:I!Mtl an event 
occurring before the te:rmination of this Agreement and resulting from any act 
or omission of GoG or its agents or employees. Notwithstanding anything to 

the contrary contsined in the preceding sentence, nothing in this Clause 
15.6 shall apply to any loss, damage, cost or expense in respect of which, and 
to .the extent that, BEC (or is officers and employees) is otherwise 

· compensated pursuant to the terms of any other agreements entered ·into with 
GoG with respect to the Project or any insurance. 

-15.5 Each party (or its officers or employees, as the case may be) (each an 
"Indemnified Party") shall promptly notify the other Party (the "Indemnifying 
Party") of any claim or proceeding in respect of which it is entitled to be 
indemnified under this Clause 15. Such notice shall be given as soon llll 

reasonably practicable after the relevant Indemnified Party becomes aware of 
such claim or proceeding. 

15.6 Any Indemnified Party shall have the right, but not the obligation, to contest, 
defend and litigate {and to retain legal advisers of its choice in connection 
therewith) any claim, action, suit or proceeding by any third party alleged or 
asserted against' it arising out of any matter in respect of which it is entitled to 
be indemnified hereunder, and the reasonable costs and expenses thereof shall 
be subject to the said indemnity; provided, th.at the Indemnifying Party sl!al! 
be entitled, at its option, to assume and control the defense of such claim, 
action; suit or proceeding at its expense and through legal advisers of its 
choice if it (i) gives notice of its intention to do so to the Indemnified Party, 
(ii) acknowledges in writing its obligation to indemnify the Indemnified Party 
to the :full extent provided by the relevant Clause, and (ill) reimburses the 
Indemnified Party for the reasonable costs and expenses previously incurred 
by the Indemnified Party prior to the assumption of such defense by the 
Indemnifying Party. No Indemnified Party shall settle or compromise any 
claim, action, suit or proceeding in respect of which it is entitled to be 
indemnified by the Indemni:tying Party without the prior written consent of the 
Indemnified Party. 
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15.7 Except where otherwise stated in this Agreement, the duties, obligations.aud 
!iahi!ities of the parties hereto are intended to be several and not joint or 
collective and nothing contained in this Agreement shall be construed to create 
an association, trust, partnership or joint venture amongst the parties hereto 
and each party shall be liable individually and severally for its own obligations 
under this Agreement. 

16. Force Maienre 

16.1 No failure or omission tO carry out or observe any of the terms, provisions or 
conditions of this Agreement shall giv.e rise to_any . .claim by any party hereto 
against the other party hereto, or be deemed to be a breach of this Agreement 
if the same shall be caused by or arise out of: 

(a) (other than as referred to in paragraph (b) below), any war, declared or 
not, or hostilities, or of belligerence, blockade, revolution, insurrection, 
riot, .puhlie-dlso~~~---eonjiseatien or 
nationalization, export or import restrictions by any governmental; 

(b) authorities, closing ofharbolll'S, docks, canals, or other assistance to or 
adjuncts of the shipping or navigation of or !IllY place, rationing or 
allocation, whether imposed by law, decree or regulation by, or by 
compliance of industry at the insistence of !IllY governmental authority, 
or frre, unusual flood, earthquake, storm, typhoon, lightolng, tide 
(other thllll no!'lllal tides), tidal wave, perils of the sea. accidents of 
navigation or breakdovvn or injury of vessels, accidents to harbours, 
docks, c!lllals, or other assistance to or adjuncts of the shipping or 
navigation, epidemic, quarantine, strikes or combination of workmen, 
lockouts or other labor disturbances, or any other event, matter or 
thing, wherever occurri:ng, which shall not be within the reasonable 
control of the party affected thereby; war, declared or not, or hostili!ies · 
involving the Republic of Ghana, or of belligerence, blockade, 
revolution, insurrection, riot, public disorder, expropriation, 
requisition, confiscation or nationalization by or involving· the 
Republic of Ghana, export or import resections by any governmental 
authorities of or within the Republic of Ghana, closing of harbors, 
docks, canals, or other assistance to or adjll!lcts of the shipping or 
navigation of the Republic of Ghana, rationing or allocation. whether 
imposed by law, Each of the foregoing events, matters or things being 
called "Force Majeure" in this Agreement. 

16.2 Notwithstanding Clause 16.1 GoG shall not be relieved of its obligation to 
make payments of Tolling Fees and fuel Costs as provided in Clause 11.1 by 
the occurrence of any Force Majeure mentioned in sub-paragraph (b) of 
Clause !6.1 whether affecting GoG or BEC. BEC shall likewise not be 
relieved of it's obligation to make Lease Fee payments as provided in Clause 
ll by the occurre!lCe of any Force Majeure mentioned in subparagraph (b) of 
Clause !6.1 whether affecting GoG or BEC. 
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16.3 The party invoking Force Majeure shall: 

(a) notifY the other party as soon as reasonably possible by fax, e..mai!, and 
official letter of the nature of the Force Majeure and the extent to which 
the Force Majeure suspends the affected party's obligations under this 
Agreement; and 

(b)-resumryerf6l'i1illl1Ce-or-its obligations as soon as the Force Majeure 
condition no longer exists. 

!6.4 If Force Majeure applies prior to the Completion Date the parties wHl meet to 
discuss a revised timetable for the completion of the Project. The Contract 
Period shall be extended by a period equal to that during which the effect of 
the Force Majeure applies. 

16.5 Ifa Force MajtruttL1vhich-apj;lii"lls p!lt'Sal!!li te the tenns of su'b-patagrapn {a) of 
Clause 16.1 prevents, or it is apparent that such Force Majeure will prevent, 
BEC from constructing the Power Station or operating the Power Station for a 
ccntinuol!S period of more than twenty four (24) months or if the cost to 
reinstate or completa the building of; as the case may be, the Power Station 
exceeds the proceeds of claims against the insurance carried l;y BEC pursuant to 
Clause 13 and the Ninth Schedule (except third-party liability and workmen's 
compensation insurance) by more than $5,000,000, then, in either case, BEC 
shall not be obliged to reinstate tbe Power Station. 

16.6 

17. 

The parties hereto will consult with each other and take all reasonable steps to 
minimize-the losses of either party resulting frcm Force Majeure. 

This Agreemant shall be for a period of20 years from the Effective Date. 

18. Cllange in Circumstances · 

1n the event that: 

( a)(i) as a result of any laws or regulations of the Republic of Ghana or any 
governmental instrumentality, agency or other body under the contrc! of the . 
Government of Ghana or any regional or municipal authority thereof 
( ccllectively, "Governmental instrumentality"), coming into effect after the 
date hereof; or 

(ii) as a result of any such laws or regulations (including any official interpretation 
thereof which BEC has relied upon in entering into this Agreement) in force at 
the date hereof being amended, modified or repealed or any action or fuilure to 
act by any Govetlllllentallnstrumentalily, or 
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"" " result ot any approvals, consents, registrations, exemptions or other 
requirements of the Republic of Ghana or any Governmental Instrumentality, 
coming into effect after the date hereol; or 

(ii) as . a result of approvals, consents, registrations, exemptions or other 
requirements {including such approvals, consents, registrations, exemptions or 
other requirements provided for in Clauses 7.2 and 7.3 and the Eighth 
Schedule which BEC has relied upon in entering into this Agreement) of the 
-RepulJJ.i<r-of-E!hana or lll!)'Ul'ivemmental Instrumentality being withdr&wn, 
rescinded or amended or any new required extension, approval, consent, 
registration or other requirement of _the_-R.epublic- of Ghana or any 
Governmental fustn!lllentality =ot be obtained, the interest of BEC in the 
Project or the Power Station and/or BEC's economic return (net of tax (other · 
than income tax imposed on BEC) or other imposition) on its investment is 
materially reduced; prejudiced or otherwise adversely affected (including 
without limitation any restriction on the ability to remit funds in U. S. dollars 
outside of Gha_1:1!!) th® - ~ endeavor to agree to 
review and. amend this Agreement as appropriate. 

!9. Assignment 

19.! ·Neither Party may assign nor transfer all or any part of its rights, benefits or 
obligations hereunder without the written consent of the other Party. 

20. Warranty 

GoG 

BEC hereby warrants that neither it nor its representatives have offered any 
government officer and/or GoG official or employee any consideration or 
commission for this Agreement nor has it or its representatives exerted or 
utilized any corrupt or lllllawful influence to secure or solicit this Agreement 
for any consideration or cormnission; that BEC shall not knowingly 
subcontract any portion or portions of the scope of the work of the Agreement 
awarded to any official or employee of GoG or to the relatives within tltte third 
degree of consanguinity or affmity of GoG officials who are directly or 
indirectly involved in contract awards or project prosecution and tha:t if any 
commission is being prod to a priva:te person, BEC shall disclose the name. of 
!he person and the amount being pald and that any violation of this wllmlllty 
shall constitute a sufficient ground for the revision or cancellation of this 
Agreement o:r the deduction from the contract price of tbe consideration or 
commission prod without prejudice to the filing of civil or criminal action 
under applicable laws against BEC and/or its representstives and GoG's · 
officials and employees. 
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21.1 All commllllication to be made he:re!lllder shall be made in writing but,· lllliess 
otherwise stated, may be made by facsimile, scanned e-mail or certified mail. 
Such communications shall be addressed as follows: 

If to GoG: 

THEtiGNORAB'!:;E'MJNtS':I:'ER 
· MlNISTRY OF ENERGY 
P.O.BOXT40 
STADIUM, ACCRA 
GHANA 

TEL: +233 (0)21 667152/3 

FAX: +233 (0) 7JJ!!!;i6'1!,82f!;6!k2~-------------c-

IftoBEC: 

BALKAN ENERGY (GHANA) LIMITED 
C/OSEY&CO, 
FIDEUTY HOUSE, 
20 RlNG ROAD CENTRAL, 
P. 0. BOX 9918 (KIA) 
ACCRA, GHANA 

21.2 Any communication or document to be made or delivered by one party to 
another pursuant to tb:is Agreement shall be made or delivered to the other at 
its address specified above or such other address notified by that party to the 
other parties by giving not less than fifteen {15) days notice of such change of 
address, and shall be deemed to have been made or delivered (i) in the case of 
any communication made by facsimile transmission or scanned e-mail with 
correct answer back (at the number identified with the relevant party's 
signature below), when transmitted and clearly received with a copy sent by 
certified mall to the address specified above, ani! (ii) in the case .of any 
communication made by certified mail, when left at that address or otherwise 
received by the address. 

22. Dispute Resolution 

22.1 Throughout 'the term of this Agreement representatives of the directors of GoG 
and BEC shall meet regularly at not less than yearly intervals to discuss the 
progress of the operation of the Power Station in order to ensure that the 
arrangements between the parties hereto proceed on a mutoally satisfactory 
basis. 
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'2'l.'2 1f any dispute arises out of or in relation to this Agreement and if such matter 
cannot be settled through direct discussions of the Pa.1ties, the matte!r shall be 
referred to binding arbitration at the Permanent Court of Arbitration, Peace 
Palace, Carnegieplein 2, 2517 KJ in The Hague, The Netherlands, .Unless the 
Parties to this Agreement agree otherwise, the arbitrator shall not have the 
power to award nor shall he/she award any punitive or consequential damages 
(however denominated). Each side shall pay ita own attorneys fees ll!ld CDSt!l 
no matter which side prevails and each Party shall share equally in tl;e cost of 
any-mediatio!'fCiY1il'l5lffii'l'iOil.~-App1lcatkins may be made to such court for 
judicial recognition of the award and/ or an order of enforcement as the case 
may be. Arbitration shall be governed by and.condncted_in accordance with 
UNCIT.R.AL rules. 

23. Law 

This A,greement .shalLbe....gmrenlled~c..m;od-.c;o!lrt!=i~-1B·· ~e--with·the 
laws of the Republic of Ghana. 

24. Jurisdiction 

To the extent that GoG may in any jurisdiction claim for itself or ita assets or 
revenues immunity from suit, execution, attacinnent (whether in aid of 
execution, before judgment or otherwise) or other legal process and to the 
extent that in any such jurisdiction there may be attributed to GoG or its assets 
or revenues such immunity (whether or not claimed) GoG agrees not to claim 
andirrevoca~]Y.Waives sQ!lh imm.unity .to .the full extent permitted by fbe !a VI'S 

of such jlll'isdiction. 

25. Severabiijty 

A. holding of any court of competent jurisdiction that any provision of this 
Agreement is invalid shall not result in invalidation of the entire Agreement. 
Instead, this Agreement shall be constrned, if possible, in a manner to give 
effect by means of valid provisions to the intent of the parties to the partieuiar 
provision or provisions held to be invalid, and, in any event, all other terms 
shall remain in full force and effect. 

26. Survival of Provisions 

In order that the parties may fully exercise their rights and perform their 
obligations hereunder,· su,>h provisions of this Agreement that are required to 
insure such exereise or performance shall survive the termination of this 
Agreement for any cause whatsoever. 
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27. 

l. 

28. 
, t H 

Entire Agreement 

This Agreement, including the Schedules hereto contains all of the 
understan<iings and agreements of whatsoever kind and nature with respect to 
the subject matter of this Agreement and the rights, interests, understandings, 
agreements and obligations of the parties relating thereto. 
The Schedules hereto shall be deemed to be part of this Agreement and are 
·hereby--incorporateu--h-m1h-1W reference. All prior written or oral 
understandings; offers or other communications of every kind concerning the 
subject matter hereof are hereby abrogl!ted.an.d.wil:bJ:lrawn;md shall not affect 
or modify any of the terms or obligations set forth in this Agreement.· 

Industrial Property Rights 

·1 BEC warrants that, to the extent necessary tc comply with its obligatiom 
under this .1\,gr_eemm...BEC..bas a "''itahle license or ot!ler klgal..flght-tc·all 
patents, trademarks and copyrights which may subsist in the design of tbe 
Power Station and shall pay all royalties and license fees that are due in 
COlll1ection therewith during the term of this Agreement. BEC warrants that 
the design of the Power Station, the contemplated operation thereof; or the use 
of any component unit thereof by GoG shall not infringe any patent, trademark 
or copyright of any third person. BEC shall indemnify GoG against any 
penalties and liability of every kind for BEC's breach of the wammtles 
contained in this Clause 28. 

29. Representation and Warranties 

29 .l BEC represents !11Jii warrantS that: 

GoG 

(l) BEC is a limited liability company duly organized and validly existing 
under the laws of Ghana and is licensed to do business in the Republic of 
Ghlllla as necessary to perform its obligations under this Agreement and 
has all requisite legal power and authority to execute this Agreement and 
to carry out the term!l, conditions and provisions hereof; 

(ii) All legislative, administrative and other governmental action required tc 
authorize the execution and delivery, and all non.Ohana, and to BEG's 
knowledge after the due inquiry, all Ghana, legislative, administrative and 
other governmental action required to authorize the performance by BEC 
of this Agreement and the transactions contemplated hereby have been 
taken except to the extent of ootiom which are to be taken at a later time; 

(iii)This Agreement oomtitutes the valld, legal and binding obligation ofBEC, 
enforceable in accordance with the tenns hereof except as the 
enforceability mey be limited by applicable bankruptcy, insolvency, 
reorganization, moratorium or other similar laws affecting creditors rights 
generally; 
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(iv)There are no actions, suits or proceedings pending or, to. BEC's 
knowledge, threatened, against or affecting BEC before any court or 
administrative body or mitral tribunal that might materially adversely 
affect the ability of BEC to meet and carry out its obligations undet this 
Agreement; and 

(v) The execution, delivezy and performance by BEC of this Agreement have 
been duly authorized by a!l requisite corporate action, and will not· 
cuntr!!Veneooy prov!Sion ·or;· or constitute a default under, any other 
agreement or instrmnent to which it is a party or by which it or its property 
may be bound. 

29.2 · GoG represents !llld warrants that 

GoG 

(a) Existence and Authority. The GoG has fnll power, mrtborit)~ ood-legal 
rigbt to carry on its business as now conducted. The GoG has taken all 
actiollil necessary or reasonably requested by BEC to authorize it to 
execute, deliver, perform and observe the terms and conditions of this 
Agreement and the other documents. The GoG has the full le!Jlll right, 
power, and aufuority for and on beh;llf of the Govennnent of Ghru:m to 
pledge the full fuith and credit of the Republic of Ghru:m under the terms of 
this Agreement. 

(b) Recordation. To ensure the legality, validity, enforceability, priority or 
admissibility in evidence in the Republic of Gbaml of this Agreement , 
including, without limitation, the pledge of the full faith and credit of the 
Republic of Ghana set forth herem and therein, it is not necessary that this 
Agreement be registered, recorded, enrolled or otherwise filed with any 
court or other Governmental Authority , or be notarized, or that any 
docnmentm:y, stamp or other similar tax, imposition or charge of any kind 
be paid on or with respect to this Agreement or any Letter of Credit. 

(c) Restrictions. The execution, delivezy and performance or observance by 
.the GoG of the terms of; and consummation by the GoG of the transactions 
contemplated by this Agreement (A) do not and will not conflict with or 
result in a breach or violation of any applicable contmct binding upon the 
GoG or the Government or any of each of their revenues, projJllrties or 
asseta, or any applicable law including, without limitation, any restriction 
on interest that may be paid by the GoG, and (B) do not and will not result 
in the creation or imposition of any lien upon any of the revenues; 
properties or assets of the GoG or Govennnent pursuant to any contract or 
applicable law. 

(d) Binding Effeet. The GoG has duly executed and delivered this Agreement 
on or before the Agreement Date, and the GoG will also duly execute and 
deliver each Letter of Credit that may hereafter be executed. This 
Agreement has been executed and delivered and constitutes, and will 
constitute, a direct, general, and unconditional obligation of the GoG 
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which is legal, valid, and binding upon the GoG and enforceable against 
the GoG in accordance with lts respective terms, and for which the full 
faith and credit of the Republic of Ghana is pledged. 

(e) Pari Passu Status. The GoG's payment obligations under this Agreement 
rank, and under any Letter of Credit when issued will rank, in aU respects 
at. least pari passu in priority of payment and in right of security with all 
other unsecured lUld unsubordinated debt of the GoG. 

(f) Legal Proceedings. No litigation, investigation or legal proceedings are 
pending or, to the best of the GoG's knowledge and belief, after due 
diligence, threatened, before any court -~n-any-]unsdiCtion involving the 
Power Station,including but not limited to, the Osagyefo Barge, that might 
have a materially adverse effect on GoG or BEC and the GoG hereby 
unconditionally warrents and confirms that it has true, subsisting and valid 
title to the Osagyefo Barge and each and every component contained 
therein and that no lien either exists or is threatened in res~mzy_pllrt 
th.e:reof byruiyperson in any jurisdiction. 

(g) No Taxes. There is no Tax other than stamp duty at a nominal rate 
imposed on or in connection with: 

(A) the execution, delivery or perfom1ance of fuis Agreement ; 

(B) the enforcement of any of this Agreement ; or 

(C) on any payment to be made to the BEC under fuis Agreement . In 
connection with the Letter of Credit, no Governmental Authority shall 
impose any reserve, special deposit, deposit insurance or assessment 
affecting the BEC. 

No Foreign Exchange Controls. There are no foreign exchange .or other 
restrictions in effect in the Republic of Ghana adversely affecting the 
ability or right of GoG to acquire and to remit to BEC foreign currency to 
pay and satisfy GoG's obligations under this agreement. 

30. Tltird-Pam Beneficiaries 

This Agreement is intended to be solely for the benefit of BEC and GoG and 
their successors and permitted assigns and is not intended to and shall not 
confer any rights or benefits on any third party not a signatory hereto. 

3!. Joint Effort and Confidentiality 

GoG 

The parties acknowledge and agree that the terms and conditions of this 
Agreement have been freely and fairly negotiated. Each party acknowledges that 
in executing this Agreement it has relied solely on its judgment, belief; and 
knowledge, and such advice as it may have received from its own· cotlllse! and it 
has not been influenced by any representation or statements made by any other 
party or such party's counsel. 

Power Pnrcluue Agreement Between 
& 

23 
llEC· 

GH052007 

(f. \LG 

Case 1:17-cv-00584-APM   Document 1-2   Filed 03/31/17   Page 243 of 264



No provision in this· Agreement is to be construed for or against any party 
because that party or its counsel drafted such provision. 

32. A!!!endmenbl 

This Agreement may be amended at any time by mutual agreement of the 
parties in writing and signed by a duly authorized representative of each party. 

"". -----------··--- --·-·-·--·-- . 

33. Compliance with Laws 

BEC and GoG shall comply with all applicable laws and shall comply in all 
material respects with and shall keep in full force and effect aU governmental 
authorizations required to be in their respective names for the performance of 
their respective obligations under this Agreement. 

Neither BEC nor .an_y.ofits..er!lplo)'-or~ attempt to i:nfh:rence 
any government official by payment of any fees nor in any way violate the US 
Foreign Corrupt Practices Act in the conduct of the Project 

34 Termination 

34.1 Termination upon Events of Default 

34.1.1 BEC Events of Default 

GoG may give notice of its intention to te!minate this .Agreement upon the 
occmrence of any of the events described below (each a "BEC Event of 
Defa nit"): 

34.1.1. I the occurrence of any of the following events: (i) the passing of a 
resolution for the winding up, liquidation of, or other similar proceeding 
relating to BEC, (H) the appointment of liquidator, manager or similar 
person in a proceeding referred to in clll.l!Se (i), whlch appointment has not 
been set aside or stayed within thirty (30) Days of such appointment, or 
(iii) the making by a court having jurisdiction of an order winding up of 
BEC, which order has not been set aside or stayed within thirty (30) Days; 
or 

34.1.1.2 Abandonment by BEC; or 

34.1.1.3 BEC commits a brew::h of this Agreement that materially and adversely 
affects the GoG's perfo!mance or enjoyment ofits rights set forth in this 
Agreement or repudiates this Agreement; or 

34.1.2 GoG Events of Default 

BEC may give notice of its intention tc te!minate this Agreement upon the 
ocC1ll'l'ence of any of the events described below (each an "GoG Event of Default"): 

34.1.2.1 the failure of the GoG to establish and maintain the Letters of Credit and to 
maintain the amount therein or 
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(b) the (joG commits a breach of this Agreement that materially and 
adversely affects BEC's perfOJmance or enjoyment of its rights set forth 
in this Agreement or repudiates this Agreement, or the GoG, whilst it is 
the lessor under the Site Lease, commits a breach of the Site Lease that 
materially and adversely affects BEC performance or enjoyment of its 
rights set forth in this Agreement. or repudiates the Site Lease, 

34.1.3 Other Jil:p.ents-Of..:f-erminaiiou-- ·· ·· 

Either Party may give notice of its intention to terminate this Agreement upon 
the occurrence of any of the events described be!ow·(eackan "Other Event of 
Termination"): 

34.1.3.1 if either Party claims relief for a Force Majeure Event, which the Patties 
agree, and the Force Majeure Event Period relating to it exceeds one 
hundred and eiglrt:y (180) Days, on or at any time after the expiry ofthat 
period, so long . .asJhe-J:ll;l~~ Thlent l'eriod relatmg to lf is 
continuing. 

34.1.4 Termination Procegnres 

Upon the occurrence of a BEC Event of Defenlt, a GoG Event of 
Default, or an Other Event of Termination, the following procedures shall be 
followed by the Parties: 

34.1 A.! Upon the occurrence ofa BEC Event of Default or GoG Event of Default, 
as the case may be, not cured within fue applicable grace period, fue 
non-defaulting Party may, at its option, initiate tennination of this 
Agreement by delivering a notice of its intent to terminate this Agreement 
{a ''Notice of Illtent to; Terminate") to the defaulting Party. The Notice 
of Intent to Tenninate shall specizy in reasonable detail the BEC Event of 
Default or GoG Event of Default, as me case may be, giving rise ro such 
notice. Upon the occurrence of an Other Event of Termination, either 
Party may, at its option, initiate · termination of this Agreement by 
delivering a Notice of Intent to Terminate to the other Party. The Notice 
of Intent to Terminate shall specizy in reasonable detail the event $lving 
rise to such notice. Service of a Notice of intent to Terminate by one Party 
shall not at any time preclude service of a Notice of Intent to Terminate by 
the oilier Party. · 

34.1.4.2 Following the delivery of a Notice of Intentto Terminate, the Parties shall 
consult for a period (the "Consultation Period"} of sixty (60) Days 
commencing on such delivery date with respect to any such BEC Evmt of 
Default, GoG Evmt of Default or Other Event of Termination or such 
longer period as the Parties ms.y mutually agree as to what ateps shall be 
taken with a view to mitigating the consequences of the relevant :SEC 
Event of Default, GoG Event of Default or Other Event of Termination, as · 
appliC<~ble, taking into accoilllt all the circumstances. 

34.1.4.3 During the Consultation Period: 
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:J4.L4.3.l the Party in default may continue to undertJ!ke efforts to cure the default, 
and if the default is cured at any time prior to the delivery of a Termination 
Notice then the non-defaulting Party shall have no right to terminate this 
Agreement in respect of such cured default; 

34.1.4J.2 each Party shall not impede or otherwise interfere with the other Party's 
efforts to remedy the BEC Event of Default or GoG Event of Default, as 
th~ .case may be~ which gave rise to the Consultation Period; and 

34J.433·-both~·shall:;1llmf'aln5tll.e!Wise provided in this Agreement, continue 
.'IP j:if:rform their resp~>ctive obligations under this ~greement. 

34.1.4.4 '\\)1tl\m fifteen (15) Days of the expiry·of-the-eo'~snltation Period (or, if 
tlieri:ds no Consultation Period, within fifteen (15) Days of the date of the 
Notice of Intent to Terminate) and unless the Parties shall have otheJWise 
agreed or uuless, .in the case of a BEC Event of Default or GoG Event of 
Default giving rise to the Notice of Intent to Terminate suoh defu.uit shall 
have been remedied, the Party having given the Notice of Intent to 
Te:rmlnate-may-term:inale lhili Agteement by di!i!ivenng a notice ro·the 
other Party terminating this Agreement ('Termination Notice''), 
whereupon this Agreement shall terminate on the date of the Termination 
Notice. 

1N WITNESS WHEREOF, e,ach of the parties has caused this Agreement to be 
executed by its duly authorized officer in more than one copy e.ach of which shall be 
deemed to be an original as of the day and year first above written . 
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FIRST SCHEDULE 

PROJECT SCOPE ANJ2 SPECIFICATIONfl 

I. Scope of Agreement 

(i) BEC shall design and install a fuel storage and delivery facilities, refurbish 
and commission, a one hundred twenty five (125 MW) megawatt power 
barge, named the Osagyefo Barge and associated facilities ('the Power 
Station') within 90 working days of the Effective Date. 

(ii) BEC shall oonverti:he-Fowe1 Station into a com:ll!tled cycle power plant by 
addition of a heat recovery steam generator (BRSG), a steam turbine and 
electric generator with an :incremental capaciiy of approximately 60MW 
within 9 months of the Effective Date. 

(iii) BEC shaH privately invest and bring two more combined cycle barge mounted 
systems to the Site within 36 months of the Effective Date with GoG on a 
Tolling Fee for these systems. These systems will each have a similar capacity 
of approximately ! 85 megawatts. This investment will bring the Site 
generation capacity to more than 550 megawatts. The Tolling Fee for these 
additional systems will be agreed prior to their mobiliZation 

(iv) BEC shaH, subject to the satisfactory conclusion of supply agreements '1'>1th 
the two source providers, invest in infrastructUre to enable gas to be supplied 
to the Power Station within three (3) years of the Effective Date. 

(v) BEC shall provide all fuel to the Power Station on a fuel Cost basis. 
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GoG 

SECOND SCHEDULE 

OPERATJNG P ARA.METERS 
... ' . ' - ., --~---- ----- .. . ~~--- ··---

A. · Operating Parametern 

BEC shall operate the Power Station in accordance with the operating criteria 
and guidelines recommended by the manufucturer or supplier of such 
equipment. 
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THIRD SCHEDULE 

MJLESTONE SCHEDULE 

MIT·~§IO~ _lifVE4fl: :. 
Execution of Agreement 

2. Entry onto Site and access to Osagyefo Barge 

3. All permits, licenses and approvals obtained 

4. Consiruction Power 

Ju!y_2007 

July_2{)07 

August_ 2007 

August_2007 ------------
5, Testing and commissioning of Osagyefo Barge 

6. Combined Cycle Conversion 

7. Provision of additional Combined Cycle barges 

8. Natural Gas supplied to Site 

90 working days 
after Effective Date 

9 months after 
Effective Date 

36 month!! after 
Effective Date 
(subject to Toliing 
fee Agreement 
with GoG). 

Approximately 3 years 
after Effective Date 
(subject to concluded 
supply agreements). 
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FOURTH SCHEDULE 

TRANSMISSION LINE SPECIFICATIONS 

Lo~ 

From the outgoing sWliclring-facilitYWithin the Site station in Effasu, Ghana. 

Specifications 

The Transmission line at 161 kV shall be capable of providing sufficient 
electricity for testing and commissioning of the Power Station and shall be 
capable of taking the maximum output of the Power Station. 

means the 161 kV voltage transmission !ine(s), transmission towers, substations and, 
other items necessary to trsnsmit electricity from the m!tgoing gantry of the switching 
facility within the Site boundary to the National Grid as further described and having 
the specificatiom set out in the Fourfu Schedule 

L 0 Grid Characteristics 

1.1 Grid Frequency and Voltage Variations 

l.l.l Nominal Values 

(a) 

(b) 

Grid Voltage 

Grid Frequency 

l. 1.2 Operating Conditions 

!6! kV 

50Hz 

(a) Zone A - Normal Operation 

Voltage I61kV -10% I +5% 

Frequency 49Hz- 51Hz (ie 50Hz± 2%) 

(b) Zone B • Permitted Short Term Abnonnal Operation 

Voltage - Within 161 Kv ± 10% 

Frequency • 47.5 Hz- 51.5 Hz(ieSO Hz -5% /+3%) 
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. FIFI'II SCHEDULE 

ELECTRICITY DELIVERX PIWCEDVRES 

1. Definitions 

2. 

"Scheduled Outage" means the scheduled removal of the generating capability 
of the Power Station to undertake nol1lllJ1 inspections, maintenance, repair, 
replacement arid overhiuf oftlie Power Station or a portion thereof pursuant to 
the schedule approved pursllllllt to Clause 8.2, as SIJCh schedule may he revised 
from time to time pursuant thereto. 

"Forced Outage" is defined as the inability due to the fault of BEC to meet 
Contracted Capacity requested by The System Dispatch Center provided that 
any failure to meet the Contracted Capacity resulting from the declared 
unavailability of any unit of the Power Station due to a Scheduled Outage 
shall not be Forced Outage. ····· ·· · 

"Downtime" means the sum of the number of hours per e!!Ch Coni:nlct Y ea:r (l) 
Scheduled Outages and (ii) F orood Outages, not to exceed in the aggregl!te 
876 hours per contrnct Year, provided that in any yea:r during which·a Major 
Overhaul is perfonned on the Power Station the nmnber of allowable holll'S 
shall he increased to 1100 hours in the aggregate, plus, in addition to the 
foregoing hours allowable each Contraet Year, any other hours that the 
Contracted Capacity is unavailable as a consequence of GoG's failure to 
perform any of its oblig-:ai:ions under this Agreement, unavailability of the 
Transmission Line or the GoG grid or due to Force Majeure. 

MejlSurement of Power Generated 

Measurement of power generated tmnsferred. to GoG shall be made at the low 
voltage side of the main power transformer(s) iu accordance with the 
provisions of the Seventh Schedule; 

3. Notice in change of output 

Specific procedures for notifications of power requirements shall be agreed 
between BEC and GoG prior to the Completion Date. Subject to such 
procedures, the output of the generators shall be as required by the System 
Dispatch Center from thne to time, provided that changes in output requested 
by the System Dispatch Center remain within the Specifications and the 
Operating Parameters as set forth. in the First and Second Schedules. 

4. Notice of Scheduled Outages 

GoG shall prepare annual, monthly and weekly systelllll operating pli!D$ and in 
so doing shall coordinate with BEC to agree on the Scheduled Outages. GoG 
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smw grru1t l!BC sufficient Scheduled Outage hours to undertake all regu[ar 
inspection and maintenance of each generator in accordance with the 
manufaeturer's recommendations, taking full account of hours run, number of 
starts and duration of running for each start. BEC will plan with GoG to 
ensure that as far as practicable, Scheduled Outages are ll!ldertaken llJI: times to 
cause minimum disruption to the National Grid. 

5. Displlil:ch Coordination 

BEC shall work with the System Dispatch Center to establish projected 
combined dispatch schedule 
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3. 

SIXTH SCHEDULE 

MEASUREMENT AND RECORDING OF ELECTRICITY 

The meter location to record the kW, kWh and kV AR delivered to OoG shall 
be at the low voltage side of the main step up transfmmers. 

The quantity of power and energy delivered to GoG shall be given by the 
in/out meters referenced in Section l of this Schedul\l, . -···· ... 

In order to verifY the quantity of electricity delivered by BEC to GoG in each 
month, GoG and BEC shali at noon or at such other time agreed between GoG 
and BEC on the twenty-fifth day of each Month print a report (generated by 
the process compnter in the Power Station) detailing the dally delivexy of 
electricity from the P!i:\i'l;lt-StatioJJJly_BEC.proll.iderl al»1!1Y~al} 
not be present at the Power Station at the agreed time, the above mentioned 
report shall be printed by BEC and shall be binding on GoG for all purposes 
U!lder this Agreement. 

4. BEC shall maintain the meter and related equipment to be utilized for the 
measurement of electric power (leW), energy (kWh) l'!lld reactive power (leVA) 
in determining tbe GoG payments to BEC pursuant to this Agreement. 

5. Metering equipment found to be inaccurate shall be repaired, adjusted, or 
replaced by GoG at BEC's expense such that tbe inaccuracy of S!!id 
equipments shall be as near as possible to zero. If metering equipment 
inaccuracy exceeds plus or minus zero point two percent (0.2 %), the; correct 
amount of energy delivered during the period of said inaccuracy shall be 
estimated by GoG aod agreed by tbe parties. Adjustment for meter inaccuracy 
shall cover only the current Month :md the Montb immediately preceding it. 
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SEVENTH SCHEDULE 

FEES FOR POWER PRODUCED 

1. OBLIGATIONS OF PARTIES. BEC hereby agrees to generate electricity 
and GoG hereby agrees to take at the high voltage side of the step-up 
transfonner, the electric power delivered by BEC to GoG until the end of the 
Contract Perioo. -----------·---- · ···· · · 

2. TOLLING FEES. BEC shall provide and GoG.shalLp!!:y fur the electric 
power produced by the Power Station as provided in Clause 11 of this 
Agreement in respect of the amooot of actual power produced by the Power 
Station. 

3. DELIVERED ENERGY. BEC shall convert fuel into electricity and deliver 
it to GoG, and GoG shall-take-s estaa-hy-the · 
System Dispatch Center 

GoG shall make a supplemental payment to BEC for costs incurred by BEC 
associated with start-up of the Power Station or any unit therein . that is a 
consequence of dispatch instructions for these costs. BEC shall invoice GoG 
for these costs associated with start-up of the Power Station or any unit therein 
as provided -in 

· Clause 11. ofthis Agreement 

4. TERMSOFPAYMENT; 

All payments are due within 45(forty•five) days from invoice date. 

6. START UP CHARGES. A Start Up Charge equal to $1,000.00 per start · 
shall be paid to BEC for each start which exceeds thirty (30) starts in the 
aggregate each Contract Year that is resulting from dispatch instructions from 
the Sys!am Dispatch Center, 

GoG 

A Start Up Charge equal to $10,000.00 per start shall he paid to GoG for each 
start which exceeds thirty (30) stsrts in the aggregate each Contract Year that is 
resulting from acts relating to BEC's operations. 

ALL SUMS PAYABLE TO E1TilER PARTY SHALL BE PAYABLE 1N 
ACCORDANCE WITH CLAUSE 12.2 OF THIS AGREEMENT. 
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INSURANCE. 

1. 

2. 

INSURANCE DURING EQUIPPING. From the Effective Date until the 
commissioning of the Power Station, BEC shall, at its own expense, obtain 
and maintain in force the following insurance: 

(a) "Third PartyLilibility Insum~;ce"-iOCC,ver injury to or deatb of persons 
(including those of GoG) or damages to property caused by the works 
or by BEC's vehicles, tools and/or equipmento!'-persemnel including its 
subcontractors; and 

(b) "Workmen's Compensation Insurance. 

IN~CE DURING C-ON'fRxC'f f'EI:UOD. Durlhg tlre COntilll:i1. 
Period; BEC shall at its own expelllle keep the Power Station insured against 
accidental damage from all normal risks and to a level norn:1al for p!'!llient 
operstors of facilities simi!m- to the Power Station. In addition, BEC shall 
secure adeqllllte i.rulurance cover for its employees as may be required by law. 

3. The insurance effected shall be no less favorable to the il!Surad in terms of 
risks covered than that normally effected by doG in respect of its own shnllar 
operations. The inSili!!Ilce effected pursuant to tills Eighth Schedule sl:iall be 
obtained and maintained from financially sound and reputable insurers and 
such insurance shall generally contain provisions and deductibles which are 
reasonably standard in the insurance market with respect to power generating 
facilities of similar size ·and location. The scope of c..overage of such insurance 
skill be subject to standard exclusions, exceptions and sub-limits and shall be 
economically reasonable. · 
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·NINTH SCHEDULE 

SAJdPLE ~OICES 

BALKAN lll'!BRGY (GllANA) UMlTElJ 
C/OSEY&CO, 
l'IDllltl'Y HOUSE, 
20 RING ROAD CEN1'l'J>.l., 
P, 0. BOX9918 (KIA) 
ACCRA, GHANA 

BEC 

Invoice# 0001 
(SAMPLE) 

ELECTRICAL GENERATION INVOICE 
(SIMPLE CYCLE) 

TO: TheGoG 
C/o Ministry of Energy 
Accra, Gluma 

Invoice Date: September 26, 2007 

Billing Period: 
From: AuguBt 25,21107@ 12:01 pm 
To: September 25,2007@ 12:1111 (noon) 

Total kilowatt ho~~rs supplied for bil.li11g period: 83,700,0110 (90% of total 
capacity) 

1. Tolling Fee ...... (83,700,000 X .0497) = U.S. $4,134,780 

2. Fuel Cost....... "' U.S. $11,250,1100 ($0.134 per 
kWh) 

TOTAL: U.S. $15,384,780 
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~'<i c.!'<i.wttJY tVHANA) LIM1TliD 
C!OSBY&CO, 
HDEUTY HOUSE, 
20 RlNO ROAD CENTllAL, 
P. 0. BOX99!! (KlA) 
ACCRA, GHANA 

BEC 

Invoice# 0010 
(SA.l\1PLE) 

ELECTRICAL __ GENERATION INVOICE. 
(COMBINED CYCLE) 

TQ: The~G 
C/o Ministry of Energy 
Accra, Ghana 

Invoice Date: September 26, 21lll7 

Billing Period: 
F:rom: Marcil 25, 2008@ 12:01 pm 
To: Apri125, 2009@ 12:00 (noon) 

Total kilowatt hours supplied fo:r billing period: 119,880,000 (90% oftotal 
capacity) · 

1. Tolling Fee ...... (119,880,000 X .0497) = U.S. $5,922,072 

2. Fuel Cost ....... 

TOTAL: 

= U.S. $11,250,000 ($1Ul94 per kWh) 

u.s. $ 17,172,072 
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TENTH SCHEDULE 

FORM OF LETTER OF CREDIT 

GoG 

[Letterhead of issuing bank] 

mREVOCABLll! ST ANDBYJ:ETfEROI( CREDIT 

***, 2007*** 

IRREVOCABLE STANDBY LETTER OF CREDIT NO. *** 

[STATED AMOUNT: US$***] 

To: Balkan Energy Company"_as_B>eenwe:ufiu:c;uiatrry}C---------­
[insert address] 

Attention: _______________ _ 

Gentlemen: 

.For good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged: 

l. At the request and for tbe account of GoG (the "Company") and pursuant 
to tbe Power Purchase Agreement dated 2007 between you and 
tbe Company (as may be amended from tlme to tbne, the "Agreement."), 
we hereby open in your favor this Irrevocable Stendby Letter of Credit, 
which may be drawn upon at the f.mes and in tbe mauner bereina:fter 
provided with respect to the payment of fees olli:St!lnding under the 
agreement. All drawings under this Irrevocable Standby Letter of Credit 
will be paid with our own funds. Capitalized terms used herein and not 
otherwise defined shall have the meening given to such terms in the 
Agreement. 

2. The amount available to be drawn hereunder shall be equal to US$ 
.......,.---:-:- (the "Stated Amount"), which as of tbe Completion Date, in 
eliSe payable under the Agreement over a period of sixty (60) days and 
based on tbe Contracted Capacity and assuming that the Power Station is 
operated at approximately 125,000 kW each day for such sixty (60) day 
period, tbe "Sixty Day Amount". 

3. Subject to the prov:isiom hereof; demand for payment may be made by you 
under this Irrevocable Standby Letter of Credit at our address below at any 
time during our business hou.rs on any Business Day .(as hereinafier 
defined) by presenting to an officer of the Bank a written drawing 
certificate the foll!l of Aunex I hereto (the 'Drawing Certificate"). If such 
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5. 

6. 

Drawing Certificate is received prior to 12:00 P.M. (Ghlllla time) on a 
Business Day and conforms to the terms and conditions hereof, payment 
sha!! be made to yon at the place designated in the drawing Certificate in 
U.S. dollars and in same day funds, by 2:00P.M. (Gh!l!la time) on such 
Bnslness Day. Drawlng Certificates received after 12:00 P.M. (Ghlllla 
time) on a Business Day sha!l be so honored by 10:00 A.M. (Gh!l!la time) 
on the Business Day following the date of such demand for payment, but 
ln no event later than the Stated Expiry Date (as defined below). If a 
demand for payment made by you llereml:iia'<loes not, in any instance, 

· conform to the terms ll!ld conditions of this irrevocable Standby Letoor of 
Credit, we shall give you immediate notice that the demand ..fur-lLI!Yl!lent 
was not effected in accordll!lce with the terms and conditions of this 
irrevocable Standby Letoor of Credit, stating the reasons therefore and that 
we are holding documents at you disposal or are returning the same to you. 
Upon being notified that the demand for payment was not affected ln · 
conformity with this Jrrevocable Standby Letoor of Credit, you may 
attempt to correct any such noncoufmming..demand fur pa)'me:ni if am! to 
the extent that, you are entitled {without regard to the provisious of this 
sentence) and able to do so. As used herein the term 'Business Day" means 
any day on which coll1!l1ercial banks or banking institutions ln Ghana are 
not required to remain closed. 

4. This Irrevocable Standby Letoor of Credit shall expire at our close of 
business at our address on the earlier to occur of the following dates: (i) 
**•, 20•** (the "Stated. Expiry Date), (ii) the date which. is *** days mer 
the Transfer Date bas occurred, (iii) the date on which the Stated Amormt 
has been __ ln full or (iv) the Company has procured and delivered to 
you a replacement Irrevocable Standby Letoor of Credit equal to the then 
current Sixty Day Amount. This Irrevocable Stll!ldby Letter of Credit shall 
be promptly surrendered to us by you upon any expiration pursuant to the 
preceding sentence. We shall accept without furfuer lnquiry yo'llt · 
certification that the Transfer Date has not occurred, notwithstll!ldlng the 
representations of any other Party. 

All documents presented to us in connection with any demand for payment 
hereunder, as well as ail notices and other communicatious to us ln respect 
of this Irrevocable Standby. Letter of Credit, shall ~ in writlng and 
addressed and presented to us at (insert address, Attention: 1 
(or any other office which may be deSignated by us by written notice 
delivered to you) and shall make specific reference to this Irrevocable 
Standby Letoor of Credit by number. Such documenta, notices and other 
coll1!l1unications shall be personally delivered to us or tranamitted by 
electrQnic transmission. 

'This irrevocable Standby Letter of Credit is not assignable or transferable 
except in whole to an assignee of your interest in the Agreement or any 
bank or financial, institutions which have provided funding for the Power 
Station. Transfer of all but not part of this Irrevocable Standby Letoor of 
Credit to any such aasignee shall be affected by presentation to us of this 
Irrevocable Standby Letoor of Credit accompanied by a written certificate 
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7. 

substantially in the form of Amex li hereto. Upon such presenJ:ation, we 
shall forthwith issue an irrevocable standby letter of credit in filvor of such 
assignee in the form of this Irrevocable Standby Letter of Credit. 

This Irrevocable Standby Letter of Credit sets forfu in full the terms of our 
undertaking, and this nodertaking shall not in any way be modified, 
amended or amplified by reference to any document, instrument or 
agreement referred to herein (except the Uniform Customs, hereinafter 
defmed, and the Amii:xesllereto) or ln wruCli ·this Irrevocable Standby 
Letter of Credit is referred to or to which this Irrevocable Standby Letter 
or Credit relates, and any such reference shall .not-be ... -deemed to 
incorporate herein by reference any document, instrument or agreement 
except fur the Uniform Customs and Annexes hereto. 

8. 'Th.is Irrevocehle Standby Letter of Credit shall be governed by construed 
in acoardance with ilie Uniform customs and Practices for Documentary 
Credits (1983 Revision), Intemati.GJlal-QambeJ: ef Cemme!'lle Publieatioli-­
No. 400 (ilie Uniform customs) and, to the extent not inconsistent 
therewith, tbe laws oftbe [United States of America] and the [Republic of 
Ghana]. 

Very truly yours, 

[NAME OF ISSUING BANK] 

By: 
-,;;:;fit~' 1:-e:-----
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ANNEX I TO IRREVOCABLE STANDBY LETTER OF CR.E!JIT 

DRAWING CERTICATE 

Date: 
[Name ofissuing Bank] 
[insert address] 

Attention:----------

Re: Irrevoc,able Standby .Letter of Credit No. 
(The." Standby Letter of Credit") 

We refer to the Irrevocable Standby Letter of Credit No. issued by you to 
us in colli!ection with the Power Purchase Agreement datf>d 2007 betweel! 
the GoG and ourselves (the "Agreement!E1,--Gaj'limli£ecl iefm5 lll!eci herein :mcl-not­
otherwise defined shall have the meaning specified. in the Standby Letter of Credit. 
We hereby certifY to you, through our duly authorized officer, i:h<\t: 

1. We are hereby making a drawing under the Standby Letter of Credit .in the 
amount of$ *. 

2. The account to which the proceeds of this drawing shall be paid is **. 

3. The amount demMded hereby represents overdue fees payable under the 
Agreement which have not been paid wil:lrin fifteen (15) days of the dllte so 
due under the Agreement. 

4. This Certificate is presented on or prior to the dllte which is ! J days after the 
Transfer Date. 

lN WITNESS WHEREOF, the undersigned has executed and delivered this certificate 
on the __ day of 20 _ 

GoG 

BALKAN ENERGY COMPANY 
as beneficiary 

By=--~----
Name: 
Title: 
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AL"'NEX ll TO IRREVOCABLE STANDBY LETTER OF CIDIDIT 

FORM OF TRANSFER LETTER 

[Name of Issuing Bank] 
[insert address] 

Re: Irrevocable Standby Letter of 
Credit No.-~--· 

Gentlemen: 

GoG 

For value received, the undersigned beneficiary hereby irrevocably instructs 
you to trausfer to (the "Transferee) all rights of the undersigned 
beneficiary under the above-oJJntioned Irrevocable Stand~ I etter of~Jt- ... 
(she "Standby Letter of Credit") in its entirety. 

By this transfer, all rights of the undersigned beneficiary in the, standby Letter 
of Credit is transferred to the Transferee md the Transferee shall hereafter 
have the sole rights as beneficiary thereof. 

The original of the Standby Letter of Credit is returned herewith and we ask 
you to issue a new Standby Letter of Credit in favor of the Trli!lSferee 
containing the same terms and provisions as the Standby Letter of Credit and 
to forward the Standby Letter . of Credit directly to the Transferee witb your 
customary notice oftrii!JSfer. 

Very - truly yours, 

BALKAN ENERGY COMPANY 
as beneficiary 

By: 
~N~a-m~e: __________ _ 

Title: 
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EI~EVENTH SCHEDULE 

DRAFT 

LEGAL OPINION OF Tim ATTORNEY- GENERAL OF GHANA 

TO BALKAN ENERGY (GHANA)L~--

Dear Sirs, 

My opinion has been sought in connection with a Power Purchase Agreement 
(the "PPA") dated July 26, 2007 entered into between the Govel'llll!ent of 
Ghana (GoG) and Balkan Energy (Ghana) Limited ("BEC") and a Site Lease 
(the "Lease') dated July 26, 2007 entered into between GoG and BBC (the 
PPA a11d the Lease hereinafter defined as the Project A eements . I have __ _ 
exi!mined· executed copies ciCtlie roJect Agreements and sucl:i other 
documents as I have considered necessary or desirable to examine in order that 
I may give this opinion. Capitalized tel'lll!l used herein and not otherwise 
defined shall have the meanings given to sncl:i tel'lll!l in the PPA. 

I am of the opinion that: 

(i) GoG has the corporate or other power to enter into the Project 
Agreements and to exercise its rights and perform its obligations there 
under, md execution of the Project Agreements on behalf <Jf GoG by 
the person(s) who executed the Project Agreements was duly 
authorized; 

(li) all acts, conditions and things required by the laws and constitution of 
the Republic of Ghana to be done, fulfilled and performed in order (a) 
to enable GoG lawfully to enter into, exercise its rights under and 
perform the obligatioru; expressed to be assumed by it in the Project 
Agreements, b) to ensure that the obligations expressed to be assumed 
by it in the Project Agreements are valid and enforceable by 
appropriate proceedings and (c) to make the Project Agreements 
admissible in evidence in the Republic of Ghana, have been done, 
fulfilled end performed in compliance with the laws and con...otii.ution of 
the Republic of Ghana; 

(iii) The obligations of GoG under the Project Agreements are legal and 
valid obligations binding on GoG and enforceable in accordanee with 
the terms of the Project Agreements; 

(iv) GoG is not entitled under the terms of the Project Agreements to claim 
any immunity from suit, execution, attachment or other legal process in 
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the Republic of Ghana and such waiver is legal and binding on GoG 
aud enforceable in accordance with the terms of the Project 
Agreements; and 

(v) Under tbe Constitution of tbe Republic of Ghana it is recognized that 
no law impairing tbe obligation of contracts shall be passed and 
consequently the validity of tbe Project Agreements and the binding 
nature of tbe obligations of tbe parties there under are constitutionally 
safeguarded. · · · · H--· -----··-·· · ·· 

This opmmu is confined to matters of law of the Republic of 
Ghana, aud opinion is expressed as to the laws of any other jurisdiction. 

Yours faithfully, 

ATTORNEY- GENERAL 
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