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PRESI DENT FELI CI ANO: Good norning. W
t hank you for being with us again today. | hope we
don't have to go beyond today. | am going to ask
Ms. Lammto initiate this process by raising the
first questions.

M5. LAMM Okay. W have nany questions
for both sides, and we do want to hear both sides
responses on the questions, and we are raising them
not because anyone has reached any concl usi ons, but
i n thinking through kind of the decision tree of
where we have to go on certain issues, these have
just beconme areas that we want to nake sure we have
the parties' contentions fully in mnd

On procurenent and the definition of
"procurement” in Chapter Ten, the exclusion for
grants and aid, we are still struggling with the
i mplications of that, and we understand the U S
argunent that it's really just a provision of
scope. But we're struggling with the neani ng of

that for other chapters. And if, in fact, grants

797



10

11

12

13

14

15

16

17

18

19

20

21

798
are excluded fromthe definition of procurenent
under Chapter Ten, what are the inplications of
that if we were to--you know, assum ng arguendo you
use that approach to procurenment in Chapter Eleven,
does that nean they are nonethel ess included under
t he Chapter Eleven disciplines when you're
analyzing it? And one indication that we've seen
i s | ooking on page 695, Annex |V, the United
States--and, actually, all of the countries, if you
| ook at the schedules--all of the countries do
exclude certain foreign aid progranms. And the
gquestion is: |If these things are not covered, why
was there an exclusion if all grants or aids or
what ever are not covered?

And this isn't to say that we've reached
any conclusions at all, but we were just troubled
about this issue and thought we would |ike to hear
fromboth parties with respect to that issue.

MR. KIRBY: Just a point of clarification,
and | still haven't found the provision because the

page reference is not--
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M5. LAMM Oh, I'msorry. It's Annex |V.

It's the | ast paragraph in Annex |V.

MR KIRBY: O the United--

MS. LAMM Right.

MR. KIRBY: But it's in everybody's
schedul e.

M5. LAMM  Yes.

MR. KIRBY: But before we get to that
guestion--and this is just a procedural question,
and it's not meant to indicate anything at all but
just to informne as to how we're going to proceed
during the day. |Is the general round of questions
going to be addressed to the clainmant first and
then to the United States? O are we going to--

M5. LAMM No, not necessarily, because

we- - sone questions arise because of certain

parties' contentions. So what we'll do is ask them

first, and then, of course, we want to hear from
the other party. And this one, it's really the
U S.' contention that's at the bottomof it, so |

assune we would hear--we'd |like to hear fromthem
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first. | mean, they can have a few mnutes to
discuss it if they want, and then we'll hear from
you.

MR LEGUM Wth the Tribunal's
perm ssion, it would be useful for us to discuss
this for a couple of mnutes.

M5. LAMM  Sure.

MR. KIRBY: Were you looking to me to
answer the question first? Because | can begin to
answer the question while my friends are--

M5. LAMM Sure, if you're ready, if you--except
you don't want to discuss it. You want to
l[isten to what he has to say. Take a few m nutes.

[ Pause. ]

MR. CLODFELTER We're ready, when M.
Kirby's ready and when you are ready?

M5. LAMM  Are you ready?

MR KIRBY: Yes, | am And | will get to
t he question of how do we insert that reservation
t aken by Canada during the process. And | think

what your question goes to is how do we establish
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what the difference is between what's in Chapter
Ten versus what's in Chapter Eleven and where do we
draw the distinction and have the chapters drawn a
distinction that is relevant to the inquiry.

I think the starting point for that--and
think the starting point for everything before this
Tribunal --is the text of the agreement. W' ve
heard |l ots on Vienna Convention, et cetera, et
cetera. The text is what has to govern as a first
i ssue.

Chapter El even begins by saying that the
chapter--1"msorry. Chapter Ten begins by saying
that the chapter applies to "measures adopted or
mai nt ai ned by a party relating to procurenent.” It
doesn't say it applies to procurenent. |t applies
to nmeasures relating to procurenent.

| would say that one of the first issues--there's
l[ots of issue that arise fromthat. One of
the first issues for the drafters then was to say,
wel |, how can we deal with this, because there are

many neasures relating to procurement that may be
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not procurement. And what's happening in Chapter
Ten, Chapter Ten is nore--much nore of a
procurenment process chapter rather than a genera
chapter. The focus in just about every article
rel ates, obviously, to non-discrimnation. But
there's a heavy enphasis on how the procedure wll
work in terns of procurenent.

You'll recall yesterday--1 draw your
attention to an article which says you can have a
bid chall enge to the procurenment process, which is,
for the purpose of bid challenge, when the entity
indicates its requirenent in a notice and that
starts off, that kicks off the process. So you can
conpl ai n about the notice and you can conpl ain
about everything up to there until the fina
contract. So there's necessarily an el ement of
process in there which doesn't quite fit handily
with the first expression, this chapter relates to
nmeasures relating to procurenent. What did the
drafters do? The drafters extracted from any

possibility that all neasures--governnent
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assi stance woul d be considered a neasure rel ating
to procurement by sinply taking out government
assi stance fromthat chapter. Procurenent does not
i ncl ude government assi stance.

VWere is government assistance, all forns
of governnent assistance? Cearly, tine and again,
gover nirent assi stance and, we would submt,
conditions attached to governnment assistance are
clearly found in Chapter Eleven, and the drafters
of Chapter El even spent a good deal of tine and
t hought into what that neans.

Now, if you could turn to Article 1106 to
show what they've been doing in Article 1106,
Article 1106--and we're interested in 1106(1) and
(3) and 1106(1) paragraphs (b) and (c) and
1106(3)(a) and (b).

1106(1) is the inposition or the
enf orcenent of donestic content requirenents; just
in general it's prohibited on the investor.

1106(3) states that you cannot inpose a condition

on the receipt or continued receipt of an advantage
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content requirenents are dealt with twice in 1106,
in 1106(1) and 1106(3). You can't inpose them you
can't enforce them and you can't condition the
recei pt or continued recei pt of an advant age.

The expression "the continued receipt of
an advant age" means an advantage gi ven by the
government. We contend that that expression
"advant age" clearly can include grants and other
forms of government assistance. | don't think
there's any debate on that, that any form of
gover nrent assi stance woul d be properly considered
to be an advantage for the recipient.

In doing that--so clearly governnent
assistance is included in (3) where it says you
cannot condition the receipt of an advantage. And
what we are talking about in this case is
conditioning the recei pt of an advant age.

Now, how do the parties deal with the
i ssue now of government procurenent vis-a-vis

conditioning the recei pt of an advantage? They
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deal with that issue in Article 1108. Now they
have to try to carve out fromthis because why do
they need to deal with government procurenment when
we' re only tal ki ng about conditioning the receipt
of an advant age.

Wl |, the |l anguage "conditioning the
recei pt of an advantage" is fairly broad. It's
concei vable--in fact, | would say it's quite
reasonable to argue the right to do business with
t he government is an advantage, that nere right to
do business with the government. Conceivably,
therefore, getting to do business, selling to the
government is an advantage. So the negotiators
want to ensure that they take out fromthat because
it's already dealt with in Chapter Ten, that
procurenent issue, how did they do it. They do it
in Article 1108(7) and Article 1108(8). And this
is where | think the clarity of the line is
appar ent .

1108(7) is an exclusion which excl udes

fromnational treatnment and from 1103, nost favored
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nation treatment, two things. It excludes
procurenent by a party, and it al so excl udes
subsi dies or grants provided by a party.

So what does that operate on? That
doesn't operate on 1106. That operates only on
1102, 1103, and 1107. And just parenthetically you
will recall that our position on the 1102 issue is
that that national treatnent exclusion works only
to one level, that you can't continue to push it
down t hrough the econony.

But, clearly, 1108(7) does not deal with
the issues raised in 1106. For the exclusions in
1106--but it does tell you that the drafters of the
chapter distingui shed between procurenment on the
one hand and grants on the other hand. They're not
t he sane thing.

Now, when we turn to the exclusion in
respect of 1106, where again we've seen
conditioning the recei pt of an advantage, that is,
conditions relating to grants, we see that

conditions relating to grants have not been
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excluded under 1108(8). Al that's excluded is
gover nnent procurenent.

If we want to ask--and ny friends | think
are trying to say that within that scope of
procurenent, you've got this bag of conditions,
which, if they operate from-you know, attached to
a grant, or yesterday it was said just in a pure
statute itself, i.e., the Federal Governnment coul d
order all state governnents to discrimnate. In
either case, it would be covered by a procurenent
exenption. Wy? Because it is--it's a procurenent
activity.

In the article that tal ks about conditions
relating to the recei pt of advantage, Article
1106(3), the article that tal ks about conditions
attached to financial assistance, the governnents,

t he negotiators choose not to exclude grants from
t hat discipline, and we assume they included--they
intended to include it.

So to get to the U S. position on this,

one has to ignore the previous paragraph, which
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says that procurenent by a party and grants are two
different things. That's clear fromthe | anguage.

In the | anguage which deals with an
obligation not to condition an advantage on
donestic content requirements, grants are not
excl uded, only procurement by a party.

PRESI DENT FELICIANG M. Kirby, fromthat
you infer that 1106--the requirenents of 1106 woul d
be applicable in respect of grants of assistance?

MR. KIRBY: Exactly, because the receipt
of an advantage is broad enough to cover both--1
think it indisputably covers grants. That's an
advantage. And it covers conditioning the receipt
of a grant an advantage on domestic content
requi renents. That's what 1106 covers.

MR. KIRBY: It strikes ne as being a
little odd that the result of your position, what
you have just stated, is that a governnment cannot
restrict the granting of its largess to its own
people in its own territory.

MR KIRBY: Onh, but it can. It can,
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absolutely. Under 1102, which is the nationa
treat ment standard, grants are exenpted, under
1102. 1106 doesn't say you cannot discrimnate in
the giving of your largess. That's not what it
says. What it says is that you may discrimnate
because Article 1107--1108(7) excludes nationa
treatment, excludes from national treatnment grants.
So it does not say you cannot discrimnate when you
gi ve your | argess to whoever you want. You can

di scrimnate. 1106 says while we permit you to

di scrim nate when you give the noney, you cannot
condition that grant on further discrimnation

PRESI DENT FELICIANG |'msorry. Wuld
you start agai n?

MR KIRBY: Al right. Two different
things. Can a government give nmoney and
discrimnate in violation of national treatnent?
Yes, absolutely. Wwy? Because 1108(7) excl udes
fromnational treatnent grants and subsi dies.
kay. So we have the right to discrimnate when we

gi ve money away. Qite nornal
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The next question: Wen we give nbney
away, can we subject that grant to a requirenent
that the recipient hinmself discrimnates? That's
what 1106 deals with. 1106 deals with the
i mposition of conditions, conditioning the receipt
or continued receipt of an advantage on the
i mposition of domestic preference requirenents.

So pure discrimnation at the |evel of the
grants, that's permtted. 1108(7) specifically
exenpts grants and subsidies. Question: Can the
government do what it clainms it can do in this
case, which is to--1'msorry.

PRESI DENT FELICI ANG 1108(7) refers only
to three articles: 1102, 1103, and 1107.

MR KIRBY: That's correct.

PRESI DENT FELICIANO It does not refer to
1106.

MR. KIRBY: Exactly. That's my point.

PRESI DENT FELI CI ANO  Yes.

MR. KIRBY: OCkay. M point is--now,

clearly the parties recogni zed the need for
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governments or the desire for governnents to

di scrim nate when they give away noney. That's not
the issue before this court. The issue before this
court is whether in giving away the nobney they can
force the recipient of that nmoney to itself
discrimnate. That's the issue. You understand

t he- -

PRESI DENT FELICIANO  Well, what we're
trying to do is trying to explore the proposition
t hat because a state--because grants of assistance
are excluded fromthe scope or coverage or the
ambit of procurement under Chapter Ten, do the--are
those grants of assistance, are they subject to the
di sci plines of Chapter Eleven? And if you say yes,
to what extent? That's the general inquiry that we
are trying to explore.

MR. KIRBY: Ckay. And that's what |I'm
trying to--it's been a | ong week, and the brain is
functioning a little nmore slowy than it did on
Monday norning. But let--1 think one of the ways

one could do it is to identify a provision of
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Chapter El even which conceivably m ght describe the
situation that's occurring in this case, then see
how has that obligation been treated in terns of
excl usi ons.

Now, | think that we can identify in 1106--I
that we can identify in Article 1106(3)
the type of behavior which is precisely the type of
behavi or which is at issue here. 1106(3) talks
about conditioning the recei pt of an advantage on
donestic content requirements. The advantage in
this case is Federal funding. The conditioning is
an obligation to buy donestic. | think we're
squarely within Article 1106(3).

Now, is the precise behavior which is
clearly within 1106(3) excluded? W need to turn
to 1108. 1108 excludes--and 1108(7) clearly
excl udes subsidies and grants, but it doesn't
excl ude subsidies and grants fromthe obligation in
1106(3), the obligation which describes the
behavior that's occurring in this case. 1108(8)

does not exclude subsidies and grants but only

812
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excl udes procurement by a party.

Question: |Is the condition that's inposed
in the grant procurement by a party? First, you
| ook at the previous section, 1108(7), which
di stingui shed between procurenment by a party and
grants. GCkay? Then we say, well, is it plausible
to interpret procurement by a party as meaning the
condition that is inserted into the grant? And |'m
sayi ng given the use of the language in the earlier
one, it's not, and not in particular in this
particul ar case because Article 1108--Article 1106
specifically talks to the conditioning of grants.

In other words, in order to take the
benefit of the exclusion for procurenent, you would
have to take the condition which is contained in
the grant and put it into procurement in order to
escape the obligation which says specifically you
cannot condition grants.

So does the obligation of--does Chapter
El even deal with conditions respecting domestic

content contained in grants? Absolutely, the text
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is abundantly clear. That's exactly what it's
designed to prohibit.

Now, to get to the--why would they draft
t he annex, or did you want to--

PRESI DENT FELICI ANO Go ahead.

MR. KIRBY: Ckay. Wy would they draft
the annex? And I'll preface this by saying that
this is not the nost considered--we've had a few
mnutes to |l ook at it, but one thing that night
illustrate--okay. Let's just stick to the text.
The text begins with the expression "for greater
certainty." And this relates to an Article 1103
nost favored nation requirenent.

What does this confirn? It confirnms that
grants are involved in Chapter Eleven, which
don't think anybody disputes. And it confirns that
the parties want a particular category of grants
not to be subject to discipline, internationa
grants not to be subject to the discipline of MFN
in respect of investors. |It's for greater

certainty. The expression "belts and braces," |
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t hi nk somebody once told ne, which is not what
| awers tend to do when they're drafting statutes,
but it does appear in a few exanples in NAFTA where
peopl e wanted to be absolutely certain. They
simply say, well, whatever you decide in respect of
Chapter El even as a whole, absolutely--in case you
make a m stake there, we want you to be absolutely
certain you can't touch this particular provision
And | don't think it goes nuch further than that.
M5. LAMM But it does deal with grants.

MR. KIRBY: \Which Chapter El even does dea

MS. LAM  No, I--

MR KIRBY: |'msorry.

M5. LAMM |I'msorry. | was still on your
| ast statenent, which was Annex |V, the excl usion,
for greater certainty.

MR. KIRBY: Ch, okay. So what it's doing
is Article 1103, we already have an exclusion in
Article 11--

MS. LAMM  1108(7) right.
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MR, KIRBY: 1108(7) for subsidies and
grants.

MS. LAMM Right.

MR KIRBY: And then the--

MS. LAMM Right.

MR. KIRBY: --nervous negotiators said
maybe that's not clear enough, let's nail it hone;
so we will say "for greater certainty,” just in
case anybody--sonmehow can't--or will try to

characterize that--a tied aid program for exanple,
as sonet hing other than a subsidy or a grant. |
think that's all that that says.

Thank you.

PRESI DENT FELI ClI ANO. Pl ease?

MR CLODFELTER: M. President, we'd |like
to beg the Tribunal's indul gence for a coupl e of
nore mnutes, if that would be all right. Thank
you.

[ Pause. ]

MR ONWUAMAEGBU: |1'd like to rem nd

everyone to pl ease remenber to speak into the mc.
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|'ve been advised that we m ght end up with a |ot
of gaps in the transcript for today because there
will be alot of turning on and off of mcs. So if
you can pl ease remenber to turn on your mcs and
speak into the mics. Thanks.

MR. CLCDFELTER M. President, M.
Menaker will answer the question directly and then
M. Legumwi Il follow up with some additi onal
conments in response to M. Kirby's coments and
sone el aborati on.

M5. MENAKER: M. President, Menbers of
the Tribunal, | just want to make a few coments in
response. First is just want to reiterate the
point that we've made a few tinmes over the last few
days, and that is what's at issue here is not a
grant. Wat's at issue here is the condition
requiring domestic content, and as M. Kirby noted,
discrimnation in the giving of grants is exenpt
fromnational treatment and nost favored nation
requi renents. So as, M. President, you noted

al so, when the United States gives away its nopney,

817
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it can discrimnate. |t can choose to whomit
wi shes to give its noney, and we agree with
claimant's counsel that Annex 4 nerely puts for
greater certainty, it is a belts and suspenders
provision. It basically states that when we give
away our noney for prograns |ike the Caribbean
Basin Initiative, as nentioned here on particul ar,
that that is not going to be a violation of the
nati onal treatnment and nost favored nation
treatment obligations. That doesn't nean that we
simlarly need to give the same amount of noney to
anot her foreign investor or foreign investnent
program

But we disagree with claimant's analysis
of the Article 1108(7)(b) exemption for grants, and
particularly claimant's contention that what is at
i ssue here was--and | think he stated that what was
at issue here was the giving of a grant and the
conditioning of an advantage on that grant. Here
ADF did not receive a grant fromthe Federa

Government. The grant is irrelevant to the issue
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here. What's at issue here is the domestic content
restriction. ADF was now the recipient of the
grant. The Comonweal th of Virginia received the
grant. What the provision pertaining to grants is
there for is, for example, if the United States
were to offer a tax incentive to acconpany and say,
"W will give a tax incentive to any conpany t hat
agrees that it will only use U S. materials when it
builds cars, that's the conditioning of an

advant age on receipt of a grant. That's not what
occurred here. The United States did not give
noney to ADF and then condition the grant of that
noney on ADF's using donestic content. The United
States gave noney to the United States, to the
Conmonweal th of Virginia. That grant is irrel evant
here. That's not at issue. The only thing at
issue is the inmposition of the domestic content
requi rement, and that, we contend, is procurenent.
The procurenent is the only part that's at issue
here and that clearly falls within procurenent by a

party's exception.
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So | hope that answer the Tribunal's
guestion on the grant issue and on Annex 4. And
now | just would ask M. Legumto just expand upon
a few of the additional points that ADF's counse
made in response to the Tribunal's question.

PRESI DENT FELICIANO. M. Legum

MR LEGUM | just wanted to respond quite
briefly to the argunments that we just heard
concerning Article 1106 subparagraph (3).

| would begin by calling the Tribunal's
attention to subparagraph (5) of Article 1106
That provision reads: "Paragraphs (1) and (3) do
not apply to any requirenment other than the
requi renents set out in those paragraphs.”

Now, one would nornally anticipate that in
fact requirenments addressed by a given paragraph
don't apply--that the paragraphs don't apply to any
requi renents except for the ones addressed. This
provision, | submit, indicates the intent of the
drafters that these paragraphs be interpreted very

carefully and very narrowy, according to their
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t ernms.

I would also draw the Tribunal's attention
to Note 41 to the NAFTA, which appears on page 393
of the CCH book, and I'msorry that | don't have
t he page references for other publications. That
note reads: "Article 1106 does not preclude
enf orcenent of any commitnent, undertaking or
requi rement between private parties." Again, an
i ndi cation fromthe drafters that one should read
Article 1106 quite strictly in accordance with its
t ernms.

Now, let's take a look at Article 1106
subparagraph (3), which ADF referred to. "No party
may condition the receipt or condition continued
recei pt of an advantage in connection with an
investment in its territory of an investor of a
party or in conpliance with"--and for our purposes
here we can say donestic content requirements.

VWhat was the advantage that ADF received
here according to it? According to M. Kirby, the

advant age that ADF received here was doi ng business
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with the United States.

ADF received. What

Uni ted States?

It's government procurenent.

That's the advant age t hat

i s doing business with the

It's called procurenent by a party.

Now, as for ADF's

contention that this paragraph is relevant because

there's a grant

Menaker just noted,

a grant fromthe Federa

gover nment .

in the picture somewhere,

there was a grant here.

and Ms.

It was

Covernment to the state

It was a grant from one pocket of the

United States of Anerica to another pocket of the

United States of America.

ADF recei ved no noni es

from any government entity actually. It received

nmonies only from Shirley Contracting, and it

certainly didn't

So we would subnit that this argunent that

recei ve any Federal funds.

822

somehow t he exclusion of a grant from Articl e--Chapter Ten

via Article 1001(5)(a) is relevant

her e,

wi | |

is a red herring.

Unl ess the Tribuna

turn of f ny mcrophone.

M5, LAMM

Just a little follow up.

has any questi ons,

The
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guestion that we started with was the interplay

bet ween Chapter Ten and Chapter El even, which you
have di scussed often. And if in the scope
definition for procurement in Chapter Ten grants
and other fornms of aid are excluded, what does that
say about Chapter Eleven if anything? And | guess
on the basis of what you have just said, you don't
believe they're covered in Chapter 11 or you do?

MR, LEGUM VWhat's covered? |'msorry.

M5. LAMM G ants and other forms of aid.

MR. LEGUM Certainly grants and aid are
as a general proposition covered.

M. LAMM  kay, all right.

MR LEGUM That's what Article 1106 has
inmnd. It's not necessarily intergovernnental
assi stance that's covered.

MS. LAMM Right.

MR LEGUM And that's what Article
1001(5)(a), intergovernnental assistance, really
much nore than it does government assistance to any

person. Again, the text that is, the controlling
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text here, the dispositive text here is procurenent
by a party. "Party" includes all of the
governmental units in the United States of Anerica.
For purposes of that exception, it doesn't matter
whet her the United States took nmoney out of one of
its pockets and put it in another pocket before
handing it over to Shirley Contracting. |If you
think about it in terms of a single governmental
entity or a single governnental level, it
hi ghli ghts the absurdity of the direction that ADF
i s suggesting.

The Federal Treasury could be viewed as
granting noney to other departments of the U S
Federal Government. Does that nean that if you
have a domestic content restriction attached to a
U.S. Treasury appropriation, that sonehow it's not
procurenent by the Federal Government? O course
it's not. Doesn't matter where the noney cones
from That's what 1001(5)(a) says. What we're
dealing with here is, as M. Kirby put it, ADF

doi ng business with the United States. That's

824
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procur ement .

M5. LAMM  Okay.

PRESI DENT FELICIANG | just wanted to
inquire, M. Legum is there sone genera
proposition or theory that explains why in
1001(5)(a) you have this list of things which do
not fall w thin procurenent, which are excluded
from procurenment? What's the general objective of
(5)(a) then?

MR. LEGUM To again borrow an expression
that M. Kirby used this norning, belts and braces.
I think as we saw, one mght be able to suspect or
devi se sone kind of theory under subparagraph (4)
of Article 1001, that federally funded state or
| ocal procurenent was an attenpt to get around the
provi sions of the chapter. What 1001(5)(a) did was
to make clear, for purposes of Chapter Ten, where
it does matter which | evel of governnent is
engaging in the procurenent, to make clear that the
exchange of noney or other governnent assistance

bet ween di fferent governmental |evels or different

825
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governmental entities is not covered by the
chapter, and therefore, one can't build an argunent
that by funding a project, even providing
substantial funding for a project, a party has
structured a procurenment contract in order to avoid
the obligations of this chapter.

PRESI DENT FELICIANG And just to confirm
ny under standi ng of what you just said, all these
things and activities which are excluded fromthe
coverage of procurement, are in principle subject
to the disciplines of the other chapters of NAFTA
Am | correct? That's what | understood M. Kirby
to say. | just wanted to infer ny understanding
that you have agreed with that, subject to the
speci fic provisions of 1108.

MR. LEGUM  For exanple, yes. There may
be other exclusions as well, but | think as a
general proposition, one can assune that governnent
neasures has to be a measure, | believe, for the
application of nost if not all of the NAFTA

chapters. CGovernnent measures are covered unl ess
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specifically excl uded.

PRESI DENT FELI CI ANO: Thank you.

M5. LAM  And, M. Kirby, just so we're
clear, you aren't raising any clainms under Chapter
Ten, you're only raising claim under Chapter
El even?

MR. KIRBY: No, we're not raising any
clains for a violation under Chapter Ten. Cur
clains are limted to Chapter Eleven. Thank you

M5. LAMM Al right. Next we'll turn to
1102(2). And the first question is for M. Kirby,
al though we will turn back to the U S., obviously,

for comment.

Yesterday we heard from M. Codfelter and

Ms. Menaker under 1102(2), that the focus of our
anal ysis nust be the investment of the investor, so
you really ook at how in that context the investor
is being treated. And |I'mjust wondering how t he

i nvestment of the investor is being treated as a
class in conparison under 1102 to other investors

fromthe United States? And |'m wondering, do you
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agree with that as kind of the anal ytical construct
here, that we're | ooking at the investrment of the
i nvestors, and you're conparing other--you're
conparing the investor and what's being done to the
i nvestor, so to speak?

MR. KIRBY: Thank you, Ms. Lamm I have
had some difficulty understandi ng precisely what
the nature of the U.S. argunent was in this
respect, without it being sinply that Article 1102
has to be read as being identical with Article
1102(1). That is, Article 1102(2) and 1102(1) are
essentially doing the same thing. They're not.
They're doing two different things, and once again,
if you go back to the text, each party shall accord
to investnents of investors of another party.
Treatnment has to be accorded to the investnents,
not to the investors, to the investnents of
i nvestors of another party. Treatnent that is no
| ess favorable than it accords in |like
circunstances to investnents of its own investors,

not the investors, to the investnments. That's what
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the treatnent--that's where you' re going to nmeasure
conpliance with the national treatmnment standard.
VWhy? Because in paragraph (1) you're measuring
conpliance at the level of the investor. Paragraph
(2) means that it's not sinply the investor that
you must treat as favorably as you treat your

nati onal investors. You must also treat all of the
i nvestors investnents, all of the investnents, as
favorably as you would treat investnents of

nati onal investors in the sane way.

Where do we claimthat there's a
violation? The investments of ADF in steel--and
this is not to say that we don't have any ot her
claims that we have set out, but the one that |
think that highlights it the nost with the greatest
degree of clarity is that we are being said--first
we establish an investment. The investnent is
steel. No question, as far as |'m concerned, and
don't think the U.S. is denying that property is an
i nvestment. That nay not be the traditional nature

of investnent. | mean when we thi nk about
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i nvestment traditionally, we think about building
factories and we think of owning | and and vari ous
things. That's not what we're dealing with here,
because the definition of investnent is broad
enough, deliberately so, to cover a w de range of
i nvestments and clearly covers the steel. So stee
i s our investnment.

We have steel with 1 percent U. S. content.
And sonebody el se has--so we ask, can we do
business with the U S., and they say, "No, you
can't because of that 1 percent content." That's
di scrimnation on the basis of the--we are not
getting the same |level of treatnent that the
i nvestments of U S. steel fabricators get. What is
the investnent of U S. steel fabricators? It is
the steel that they have fabricated. CQur
investnment is the steel that we have fabricated.
Qur investnment cannot be placed in the highway.
Their investnent can be placed in the hi ghway.
That's the discrinmnation. Cear, no question. If

it is not 100 percent U.S. origin it does not



10

11

12

13

14

15

16

17

18

19

20

21

831

qualify. They're deval uing our investnent.
| think, Ms. Lamm that it was in an

exchange with M. Clodfelter that you had said the
him if | understand how you are reading it, you
woul d need to insert some words, and he said,
"yes." And | think that there is no reasonable
interpretation that you can put on that paragraph
wi t hout inserting words into the paragraph to give
it the neaning that the U S. would like it to have.
But the words that you need to insist--to insert in
t he paragraph are words that brings the neaning up
to what 1102(1) says in any event. That's not a
reasonabl e interpretation of the paragraph. |
think that the text of the paragraph is clear. And
as Judge Feliciano pointed out, if you take out the

word "investnments" and change the word for "steel."
Qur steel is treated differently because it is not
100 percent U.S. origin steel

M5. LAMM But it's not treated

differently because you're a Canadi an i nvestor or a

foreign investor. |It's treated differently because
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it's different steel. And so is there a like
ci rcunst ance issue?

MR KIRBY: That's another issue. In
terms of, you know, did the fact that the investor
was i n Canada have an inpact? And we'd say if you
were digging deep into a de factor argument, yes,
that's an inpact. But let ne put that aside for a
second and just focus on this one issue that you
had, is there a like circunstance issue.

The investnent of ADF, steel with let's
say 1 percent U S. content sitting in the United
States and steel with 100 percent U. S. content
sitting in the United States. Qur steel won't
qualify. A steel fabricator's 100 percent origin
steel will qualify.

I's there a like circunstances test?
think the like circunstances is basically the stee
produced by steel fabricators. The investnents
that steel fabricators have in the United States,
and that generally is fabricated steel. It's raw

steel in inventory, and it's fabricated stee

832
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com ng out of the factory. The only--just let me
conplete the thought. The only like circunstances
test that would allow the U S. argunent to be
conpelling is to say "W treat all U S. origin
steel correctly in the sane way, and we treat al
non-U.S. origin steel in the sane way. That's an
interpretation which forces you to basically
interpret in order to avoid the obligation which
doesn't bear analysis. |In other words, the |ike
circunstances is not is all U S. steel treated
alike? The like circunstances is, is all the stee
ready for sale to the, for exanple, Springfield
project, is all that steel treated alike? And if
it is not, if there is discrimnation against non-U.S.
steel, that's a violation of nationa
treatment in respect of the investment of the
i nvestor.

M5. LAMM  So your argunent is essentially
on like circunmstances, that it's a |like product
argunent? If it's a like product, that's how you

conpare it, because you--you don't do what the U S
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essentially does and say that there's actually a
subset of products, and one is--has different
content, and you conpare--it doesn't matter who the
i nvestor is, because renenber it's saying the

i nvestnment of the investor. It doesn't matter who
the investor is. |If you take a subset of like
product and that subset is U S. steel with Canadi an
content, that subset no matter who holds it, if
it's a US citizen, if it's a Canadian citizen, no
matter who, it's going to be treated the sane.

So in part it's the question of what is
like circunstance, is it like product or a subset
of like product?

MR. KIRBY: | think you're casting |light
on the--you're making it a little bit clear in mny
m nd now what the issue might be. The requirenent
is to give national treatnment to investnents,

i nvestments of investors. That's your starting
point for determ nation of |ike product. Are the
i nvestnments of ADF steel treated at |east as

favorably as the investments of U S. stee

834
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fabricators? W would say no. They get one step

further.
Now, a U S. stee
steel that it wants to sell

to cross over de jure discri

fabricator has non-U. S.
That analysis is then

m natory nature of the

provision which is clearly on its face

discrimnating. And then say, well, let's make the

assunption. Let's carry on

the analysis. | would

say the next step in the analysis is then to see

what the inmpact of the de facto application of that

nmeasure is and the inpact is of course that U S.

steel fabricators would sti

| be benefiting,

because if they're in business to fabricate steel,

in the United States that's

what they're doing, and

who woul d be the ones who woul d have the

di sproportionate burden of supporting that? It

woul d be Canadi an steel fabricators. But just to

conduct the analysis on the

basis of we're going to
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conpare all steel containing a proportion of--containing a

percent age of Canadi an content, we're

goi ng to conpare that stee

hel d by Canadi ans and
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that steel held by United States, and there's no
debate, it would all be disqualified. That's not
the i ssue because it sinply ignores to
discrimnation. It doesn't test the
di scrimnation. By naking that kind of analysis
you' ve al ready assuned what the answer is. So the
i ke circunstances for us is the |ike circunstances
of the investment, which is basically the sane
econom ¢ sector, whatever formulation you want to
use, but basically it's the steel is ready for
insertion into the highway program

M5. LAMM And if Canadi an fabrication
services are in fact |ess expensive than U. S
fabrication services, why wouldn't U S. investors
have an equal interest with a Canadi an investor in
getting their steel fabricated in Canada and
selling it to the U S.? They can nmake nore on
their contracts. So why is that not an appropriate
conparison? It doesn't--1 mean you're saying it
assumes the discrimnation, but U S. stee

producers woul d have the sanme incentive as a
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Canadi an steel producer to use those Canadi an
fabrication services.

MR. KIRBY: One, the basic assunption--and
"Il take it as an assunption, but just on a
factual basis | don't think that we can make that
assunption. But let's assume that to be the case,

t hat somehow there's an advantage. The analysis
that you have to undertake is first of all, what's
this measure designed to? This neasure, there's no
guestion, nobody is arguing, is designed to assist
the U.S. industry, U S. steel producers at the
expense--or rather to assist themat the expense of
the rest of the world. [It's not designed to do
anything but that. That's the entire rationale
behi nd t he whol e nmeasure.

Coul d the fact that the U S. steel
fabricators mght obtain an advantage by going to
Canada, should that influence the discussion of how
are we going to draw the boundaries around a like
circunmst ances test. The hypothetical, given the

rest of the landscape, given the facts, again is
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designed to get you back to a position where
because you have defined it in terns of are we
treating all steel with some Canadian origin the
same, and are we treating all U S. 100 percent
origin steel the same? |In fact, the analysis
assunes the answer. |If you get into that kind of
anal ysis and say let's assume that the U. S
fabricators really want to send their steel to
Canada, get it fabricated and bring it back, and
they're suffering a burden at |east as bad as the
burden suffered by ADF, it flies in the face of the
reality that that's not what they're doing, that's
not what they want to do. They want protection in
their home market. They have factories here. They
want to load their factories, and they will do so
by ensuring that politicians can continue to ensure
that these kinds of nmeasures are enforced.

M5. LAMM  Yesterday we did hear--1 think
it was yesterday--from M. Codfelter that the
val ue of the fabrication services in the U S was

70 to 80 percent of the product--
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MR KIRBY: And we denied it.

M5. LAMM And you said it was 20 to 25

percent of the value. Now, |

a 60 percent spread, but that

don't know -that was

woul d i nduce ne as a

steel fabricator to take ny steel to Canada.

MR. KIRBY: | hadn't thought about it in

that way as being sort of a price conparison. |

t hought we were having a difference on what

normal Iy woul d fabrication cost on basically the

same steel ?

If the facts were to disclose that U S

origin steel, the fabrication

cost because the U. S.

fabricators are so inefficient that it's adding 70

or 80 percent of the cost to the steel, whereas

Canadi an fabricators are so efficient, that they're

adding only 20 percent, | don't think that that's--I

we' re having a debate not as to whether

that situation, there's a 60 percent spread between

the cost, | think we're having a debate over what's

fabrication?

PRESI DENT FELI CI ANO

Forgi ve nme for

839
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butting in at this point. Wat we are really
groping for is the substance of your claimof |ess
favorable treatment. That's where we're going, M.
Kirby.

MR. KIRBY: Let nme say it in 30 seconds.

PRESI DENT FELICIANO.  Well, | know what
you have said before. What we are trying to find
out is how you respond to the arguments rmade by the
United States and how exactly it inpacts on you,
remenbering that--we can accept the notion of de
facto versus de jure discrimnation or |ess
favorable treatment. But you have to show us
exactly where the treatnent accorded to either your
i nvest ment, meaning the steel, including the steel
that you had in the United States, and your
conpany, ADF International and U.S.-origin steel
owned by a U. S. conpany located in the United
States. You know, you gave us those three points.
You said you are required to subcontract to U.S. --

MR KIRBY: Fabricators.

PRESI DENT FELI Cl ANO Fabricators. I''m no
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econom st, but that seens to me not necessarily a
| ess favorable result. It depends upon the costs.
That's where this el ement of cost cones in.

MR KIRBY: | draw the Tribunal's
attention to the affidavits which have been filed--

PROFESSOR DE MESTRAL: Just to reinforce
that point, particularly if we are in the real mof
de facto discrimnation, it would seemthe range of
factual evidence to explain and to elucidate the
cl ai m becones even nore inportant. One can inmagi ne
a de facto claimthat can be proven sinply on the
basi s of a description of a certain circunstance,
but generally sonething nmore is useful--much nore
is useful.

MR KIRBY: Let ne draw the Tribunal's
attention, as | said earlier, to the affidavits of
evi dence that have been filed, particularly the
affidavits of M. Paschini and M. Vandevel de.

They describe--M. Labelle's affidavit describes
simply sone of the procedural issues. But the

story with respect to Springfield--and ny friends
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have said that there is no evidenc
the others. That evidence will be
the danage claim But to establis
discrimnation in this case, the s

foll ows:

ADF | nternational signs a subcontract with

Shirley to participate in the wond
i nterchange that we saw in the sl
significant contract to supply the
for the bridges and the off ranps
[ ot of work.

ADF goes of f and begi ns

purchasing U.S.-origin steel to su

e in respect of
put forward at
h de facto

tory is as

erful hi ghway
des, a
fabricated steel

and--there's a

to start

pply on that
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contract with the intention of taking the U. S -origin steel

bringing it to Canada where it has
two facilities, and fabricating th
accordance with the shop plans, an
the steel back and erecting it on
It was told that it cou
all the fabrication of that stee

done in the United States by U. S

at steel in

d then bringing
the job site.

d not do so, that
woul d need to be

st eel
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fabricators.

Now, 1'Ill ignore the fact that we went
t hrough various meetings trying to convince the
authorities that we had the right to do it. W
were denied a waiver, et cetera, et cetera, the
poi nt being that the first Act, Section 165, cane
down through the systemto refuse us the
opportunity of transformng that steel in Canada in
accordance with the contract. VWhat did M.
Paschi ni do, and his group? M. Paschini organized
t he conpany to continue to performthe contract,
but in doing so had to engage an extra five
subcontractors. Instead of bringing the steel into
its plant in Terrebonne, in Quebec, the steel was
held for the npbst part in the United States and
then shipped off to five different contractors.

If you ship to five contractors instead of

one plant, you have transportation problens. He

843

descri bes the transportation problems. You have--whenever

you fabricate steel, you have wastage. |If

you can--the nost inventory you have in one place,
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the I ess wastage you will have. It's like cutting
cl oth, because you can use the bits and pieces that
are left over. So there was a | ot of wastage, and
there was a multiplication of transportation costs,
plus instead of doing it in-house, he had to hire
steel fabricators to do it for him So he had, you
know, |abor issues, et cetera.

Eventual ly, all of the steel was delivered
to the site and was erected, but the process of
being able to conplete the contract on tinme under
the conditions set by the Buy America |egislation
cost the conmpany an awful | ot of noney.

Now, is that de facto discrimnation? The
reason why he needed to go through this process was
because he was refused pernission to use his
facility in Canada to fabricate the steel

Now, | well understand that NAFTA doesn't
reach into Canada. However, what NAFTA does do is
to say, for example, if you want to create an
investment in the United States, the establishnent

of an investnent, you're free to do so and we can't
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i mpose domestic content requirenents to inhibit you
fromdoi ng so. Establishnment of--the delivery of
the fabricated steel into the United States was an
integral part of establishing that investment in
the United States. W intended to conplete our
contract to provide fabricated steel to our co-contracting
party.

We couldn't do that. W couldn't--if the
steel is an investnent, we could not establish that
i nvestment the way we wanted to do it in the United
States. We were prohibited.

In essence, what happened with respect--if
you take one |level up and you start |ooking at the
nore traditional type investnents in ternms of the
conpani es thensel ves, we say that you can establish
a claimfor de facto i nvestment on the basis of--the inpact
of the legislation is basically to cut
ADF | nternational, the subsidiary, to cut ADF
International off fromthe corporate group

In other words, U.S. steel fabricators--providing

they stay in the U S., but generally U S.
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steel fabricators are located in the United States.
U S. steel fabricators can use their facilities in
whi chever way they deem appropriate in order to
produce the finished product. W couldn't. W
couldn't go to--we couldn't use the entire
production facilities available to ADF. W had to
be content with what was avail able to ADF
International. And there wasn't enough avail abl e.
We think that that denonstrates once again
di scrimnation against the subsidiary in terns of
its ability to manage, operate, and--

PRESI DENT FELI CI ANO Excuse me. | would
request you to please focus upon the issue raised.
I would still want to know exactly how | ess
favorabl e treatment was accorded to the investnent
i nvol ved, steel, presenting fromthe question of
i ke circunstances, whether that includes |like
products, you know, what was neant by like products
in this context. |It's the--

MR, KIRBY: Ckay--

PRESI DENT FELI CI ANO --1ess favorable

846
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treatnment. That's what |--it's a little bit
i mpal pable, as far as | can see.
MR KIRBY: In terns of at the |evel of
the steel or are we still at the level of the
i nvestment itself?
PRESI DENT FELI CI ANO  \What ever.
M5. LAMM  1102(2). The investnent.
MR. KIRBY: The investnment. Okay. |I'm
sorry.
The level of the steel, | think we've
dealt with that issue in terms of the like

circunstances case. W consider that |ike

circunstances has to be established at the basis of

the steel with which we were conpeting, the

busi ness for which we were conpeting and who were
our conpetitors. Qur conpetitors, our U. S
conpetitors, the steel fabricators in the U S. who
were bidding on the Shirley contract against us,
who were seeking to use steel in that particul ar

pi ece of work. Who are they? What is that steel?

That steel is U S.-origin steel
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So, for exanple, the output of the five
subcontractors, U S.-origin steel fabricated in the
U S, that's steel in like circunstances to our
own. It's steel that's available and conpeting
with ADF's output for that particul ar job.

PRESI DENT FELI CI ANO Does | ess favorable
treatment relate to the economcs of a particul ar
transaction? Are you saying that because the cost
of --that you couldn't bring the steel back to
Canada and there perhaps nore efficiently and for
| ess cost done the sane job that you had to
subcontract out to U S. fabricators in the U S.?

I's that what--

MR KIRBY: | think | understand the
difficulty that you're having, and distinguish--

PRESI DENT FELI CI ANG Yesterday Professor
de Mestral drew attention to the notion of |ess
favorable treatment as that termis used in Article
3(4) of the General Agreenent on Tariffs and Trade
and WIO. There the principal reference is to

equal ity of conpetitive opportunity. [|'m not
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saying that that is necessarily the interpretation
to be given to the words "l ess favorable
treatment,"” but it certainly is a plausible reading
that would be given to Article 1102 here. So,
pl ease, can you address it fromthat point of view?

MR KIRBY: [|'Il do ny best, and
apol ogi ze for assumi ng sonetinmes that |'ve said
things or said themin a particular way. Sometines
you assune nore than you actually say. And | think
it's inmportant to distinguish between the factors
that make up |l ess favorable treatnent than the
consequences of that |ess favorable treatnent. And
t he consequences of the | ess favorable treatnent
are the damages, but the | ess favorable treatnent
itself is the bottomline exclusion fromthe
market. That's the less favorable treatnent.

We could not participate in the narket for
fabrication of steel in highway projects. W were
excluded. That's the |ess favorable treatnent
because- -

PRESI DENT FELICIANG But if you had set
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up facilities as you had in Florida, if those
facilities had been of such di nension and capacity,
you woul d have been able to do it in Florida.

MR KIRBY: That relates to the notion
that you're not treated any | ess favorably than any
other steel fabricator. |In other words, all stee
fabricators were working under--

PRESI DENT FELICIANO But a facility--

MR. KIRBY: --the same conpunction. What
we're saying is that--and this is now stepping up
fromthe level of the steel. Let's just deal with
the I evel of the steel so that we can get that out
of the way.

That argunent at the level of the steel is
t hat - -woul d be that anybody with steel containing
Canadi an content would be equally treated, would be
excluded fromthe market. That's not the test at
the |l evel of the steel

At the level of the steel, it's--what's
the I'ike circunstances? It's any steel investnent,

any steel ready to go into the particul ar hi ghway



10

11

12

13

14

15

16

17

18

19

20

21

project. That's the like circunstances test at the
| evel of the steel, not steel wth Canadi an content
versus steel with U S. content. W sinply reject
the notion that you can distingui sh between stee
with U S. content versus steel w th Canadi an
content at the level of the investnent, because if
you do that distinction, if you make that
di stinction, you basically take the content out of
national treatment. That's not the purpose.
That's the question of the steel

Now, noving up, ADF International as a
factory, a steel fabricator in the United States,
and other steel fabricators in the United States,
the less favorable treatnment is that stee
fabricators generally in the United States have the
facilities that can engage in the kind of work.
It's their hone base. This is where the stee
fabricating industry that is subject to the
nmeasure, that is, in fact, being protected by the
nmeasure, the United States is the hone base of that

i ndustry. By enacting a measure to protect that
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hone base, in other words, to protect the
collection of U S steel fabricators, and then that
nmeasure operating on them neans that in ADF we are
faced sinmply with the choice. W now no | onger can
use the famly of--the ADF fam |y to produce the
steel .

We're given the choice of if you want to
participate in the market, you either expand your
facilities or--and this is what's happened with
conpani es |i ke Bonbardier--or you junp over the
wal | and you establish your facilities in the
United States.

PRESI DENT FELI CI ANG Wi ch you have done
in this--

MR, KIRBY: W junped--

PRESI DENT FELICI ANO  Which you did in--

MR. KIRBY: No, the facility in Florida is
not capable of doing this kind of work.

PRESI DENT FELICI ANO But that's--

MR KIRBY: W have established--we

haven't established facilities in the United States
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in response to--ADF International was not
established in response to the hi ghway program
VWhat |'msaying is to participate in the hi ghway
programor, to put it nmore narromy, to have
participated in Springfield, we would have needed
to establish a facility significantly larger than
the ADF International facility.

So we had a choice that was not faced by
the U S. facilities who were bidding against us in
the contract. Qur choice was do sonething with
your facilities, increase your investnent, cone
here, build a new plant, buy a U S. investor, but
basically don't expect to be able to enjoy the sane
freedomas U S. steel fabricators to conpete in the
mar ket, unless you becone a U S. steel fabricator.

M5. LAMM Okay. That's it?

MR, KI RBY: Yes.

M5. LAM Al right. | don't know who's
going to respond on the U S. side.

[ Pause. ]

M5. LAMM  Maybe while they are caucusing
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| can just ask--follow up with one nmore thing. You
have these other three contracts that you' ve
alleged, and this isn't to indicate that we're
goi ng to consider or not consider them

MR KIRBY: But it's an issue that's been
rai sed by ny friends.

M5. LAMM Right. | amjust wondering
about those contracts. W have no facts on those
contracts. Are they all Federal highway contacts
with various states?

MR KIRBY: | think the frame of reference
for that goes back to paragraph--1 believe it is 62
of the Notice of--

M5. LAMM Right, right. No, | understand
t hat .

MR KIRBY: Al of these contracts are on
all fours with Springfield Interchange, Federa
H ghway contracts where the sanme regulations is
applied, the sane laws. |If they were not Federa
H ghway contracts, if they were not contracts

governed by the measure in question, | would agree
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M5. LAMM Right, right.

MR. KIRBY: --that, you know, we haven't
brought a claimin respect of those. W brought a
claimin respect of the application of a Federal
H ghway contract throughout the--you know, whether
it's applied in Womni ng or whether it's applied in
New York or in Virginia, it's the sane thing.
That's our--

M5. LAMM  And, chronol ogically, where do
they fall? Wre they at or about the sane time?
Were they subsequent to the--

MR, KI RBY: Subsequent.

M5. LAMM  Subsequent ?

MR. KIRBY: They were later contracts.

M5. LAMM Now, on all of those, did you
di scl ose you were going to use foreign fabrication
services and you were still permitted to conpete?

MR KIRBY: No. 1In all of those, we
subcontracted the work

MS. LAMM  Yes.
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MR Kl RBY: In fact, there was one

interesting one--1 think it was Brookl yn-Queens--where there

were two bridges, one which was a state
bri dge and one which was a Federal bridge. W
could do the work for the state bridge in Canada.
We did the work for the U S. bridge in the United
States, the Federal bridge, the one that was
federal ly funded.

M5. LAMM  Federal |y funded, you could do
the one in Canada?

MR. KIRBY: No. Federally funded, we had
todo it inthe United States. State-funded,
wi t hout Federal funds, we could do it in Canada.

M5. LAMM  Ch, state-funded, w thout

Federal funds.

MR. KIRBY: So were they federally--they're all

Federal Hi ghway projects. They were

subsequent to the Springfield Interchange. But the
reason why we haven't |oaded the details is because
that's a damage i ssue, as far as we're concerned.

The neasure that's at issue here is the application
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of the Federal Hi ghway, and we're in a liability
phase.

M5. LAMM Right, right. So on all of
t hose, what were the problens for you as the
i nvestor getting the services that you needed in
the United States? Obviously all except the
federally funded one--or the State-funded one, you
had to use U. S. fabrication services to do the
wor K.

MR KIRBY: That's correct. None of the
fabrication work for any of those contracts were
done in Canada.

M5. LAMM And the |ess favorable
treatment for all of these contracts is the sane as
you' ve described, that you had to go to U.S.
fabricators?

MR KIRBY: Yes, but | believe that the
conpany may have become a little nore efficient in
handl i ng that sort of off-site work. Certainly at
Springfield, it was a learning curve, and it was a

| earning curve within a fairly short period of
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time. But | believe that they becane nore
experienced at dealing with those things, and then
managed to--you know, the cost is going down as

t hey becone expert at basically subcontracting work
to continue to participate in the market.

M5. LAMM  And were there any problens, |
mean, were there any--did you--were you denied
access to any--were there problens in doing this?
You' ve been able to get the services? You said now
t hat you' ve becone efficient, you know, you've got
the cost down.

MR KIRBY: Well, now that we've becone

efficient at using our conpetitors to do work that

we really ought to be doing--but that's not a |long-term

vi abl e solution for the conpany.

MS. LAMM Right.

MR. KIRBY: Have we becone better at doing
it? Wth time, one becomes better at everything,
one hopes. But | also have to underline that | see
these at a high, high level. | don't see the nuts

and bolts of sone of these contracts.
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M. LAMM  Okay.

MR. KIRBY: So as we spend tine tal king

about it, | get nore and nore nervous.

M. LAMM  Okay.

MR, CLODFELTER M.

Pr esi dent and

Menbers, let ne just begin perhaps on that |ast

point. The very fact that al

these questions have

to be asked just underscores the basic obvious fact

that there's absolutely no evidence in the record--let me

read to you the sumtotal of all of the

evidence in the record on these other projects,

which are the basis for its other clains.

There's paragraph 54 of M. Paschini's

affidavit. "Subsequent to the Springfield

I nt erchange Project, ADF Group has al so worked on

several other Federal aid highway projects where

the application of the Buy America neasures have

resulted in additional costs.

These projects are

the Lorten Road Bridge in Virginia, the Brooklyn-Queens

Expressway Bridge in New York,

Queens Bridge in New York."

and t he
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Two sentences in an affidavit, that's the
entire proffer of proof that the U S. Government is
liable for the application of this measure on
projects other than the Springfield Interchange.

The real issue is that ADF has made no
effort to prove that it has been discrimn nated
agai nst because it is a Canadi an investor or
because its investnents are owned by Canadi ans.

And | think M. Kirby is trying to insert words
into ny nouth by suggesting that | was suggesting
that we had to insert words into the NAFTA M
poi nt wasn't--my point was exactly the opposite.
You don't have to insert any words in the NAFTA
You can just apply the words of Article 1102(2).

1102(1), which refers to investors, says
you can't discrimnate against an investor in the
listed activities just because that investor is
Canadi an. 1102(2) says you can't discrimnate
against an investnent in the listed activities just
because the investors--that is, the owner of that

i nvestment--i s Canadi an
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These are different provisions, and
contrary to what M. Kirby said earlier today, the
U.S. Government position is not that 1102(1) and
1102(2) are the sane. They obviously apply, in one
i nstance, to investors; in the other, to
i nvestments. But the comparison factor in each
case is the same, the nationality of the investor.

1102(2) does not say that you can't
di scrim nate agai nst an investnment on the basis of
the national origin of the investnent. And that's
what M. Kirby attenpts to insert into the terms of
1102(2).

O course, what he's really trying to do
is induce you to make a conparison of two investors
who are not in |ike circunstances.

An 1102 viol ati on cannot be based upon a
conpari son between an Anerican investor hol ding
U S. steel and a Canadi an investor hol di ng Canadi an
steel. Those two investors are not in |like
circunstances. Nor can a violation be nade out

because an American investnent--a steel conpany
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hol ds Anerican steel and a Canadi an i nvestnent,
here ADF International, hold Canadian steel. There
is no 1102 violation there because there's no
di scrimnation based upon the nationality--no
di scrimnati on shown based upon the nationality of
t he investor.

This is not the result of words that |
want to insert in Chapter Eleven. This is the
result of the words that are there.

Therefore, when Ms. Lanm asked M. Kirby
that you're not saying that you're being
di scri m nat ed agai nst because you're Canadi an, and
he said in an initial answer, "That's correct,"”
that's an admission that this case has to be
di smi ssed.

Now, he quickly qualified that, perhaps
because he saw the problemw th that answer. To
say that, of course, if you wanted to | ook deeply
into the question of inmpact, nmaybe sonething coul d
be said. Well, and then there were--then the

Presi dent asked sone questions to try to get ADF to
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be cl ear about inpacts it nay have suffered as an
i nvestor that would be different froman American
i nvestor's inpacts.

Now, we saw fromthe difficulty that M.
Kirby had in describing that that it night be very
difficult to show any different inpacts. An
Ameri can steel company, say the sane size as ADF,
same facilities, would have exactly the same
choices to make as--1'msorry, ADF International,
exactly the same choices to nake that ADF
International faced under this contract. They
nm ght well have wanted to fabricate steel in
Canadi an pl ants because of the cost differential.
But they were denied that right to do so no | ess
than was ADF International. There was no
di scrimnation based upon the nationality of ADF
International's owners compared to the owners of
t he American conpany.

It's our position you don't have to go any
further in terns of |ooking for a basis for a claim

of de facto discrimnation. First of all, ADF has
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not even proffered a test for such a notion under
1102.

It certainly has not proffered any
authority for the conclusion that different
treatment can be neasured by differential inpacts.
And of course, even nore conclusively, ADF has
presented not a bit of evidence that would all ow
this to be--you know, to make such a conpari son

I will conclude ny remarks with that, and
just turn the floor over to Ms. Menaker to add sone
addi ti onal comments.

I think we can just entertain additiona
foll owup questions if you have any. But let ne
just note, M. Legumrem nds ne of the conclusion
of the Tribunal in Azinian who said it's not the
pur pose of NAFTA to conpensate conpanies for every
busi ness di sappoi ntment they face. W're sorry
that ADF International faced some business
di sappoi ntnments here, but it did not involve a
violation by the United States of its NAFTA

obl i gati ons.
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M5. LAMM So as | understand what you're
saying and as | understood what you said yesterday,
it wasn't including any new words in 1022, it was
just looking at the words "investnents of the
i nvestor of another Party." So those words are
there, and you can't extract the "investnent" word
from"of the investor." And so your position is
that you have to conpare the investnent as held by
a Canadian investor to an investnment as held by an
American investor and see what disparities if any
there are with respect to the treatnent that
i nvestment is receiving.

MR. CLCDFELTER That's correct. The
conparison clearly is out of 1102(2), investnents
of investors of another party versus investments in
i ke circunstances of its own investors. So that's
t he conparison, investnents of investors of another
party versus investments, |ike circunstances, of
its own investors. That's the conpari son.

And those terns are, by the way, defined

terms together. |If you look at the definitiona
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Section C of Chapter Eleven, you'll see that the
definition is for investor of a party.

M5. LAMM And that's in--

MR CLCDFELTER  And investnent of an
i nvestor of a party as well.

MS. LAMM 2017

MR LEGUM Article 1139

M5. LAMM kay, |'msorry. And for |ike
circunmstances it is not necessarily a conparison on
a like product basis so you'd have all fabricated
steel. Rather, your contention would be that it's
t he subset of steel produced in the U S.?

MR CLCDFELTER  Well, since the
conparison is between the ownership of the
i nvestment, investors of another party versus your
own investors, you have to control for the
investnment. You have to look at if this investnent
were owned by an investor of your party, would you
be treating that investnent differently? So in
fact, the investnment is the sane. You'd have to

attri bute the sane investnent to investors fromthe
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two countries to see whether or not one investor is
being treated better than the other or one

i nvestment is being treated better than the other.
So if we're looking at the steel, we have to | ook
at whether or not an Anmerica conpany that owned the
same steel would be treated differently. That's
the conparison that's called for in 1102(2).

Ms. Menaker will add a point.

M5. MENAKER: | just want to add a point
to el aborate on that, which would be the--what
woul d be the outcone of accepting ADF' s argument on
this point which we've said tine and again it woul d
turn 1102 in national treatnent, which is supposed
to be focused on the nationality of an investor
into a trade provision that basically turned on the
nati onal origin of goods. And so, for example, if
you had two stores in the United States, one owned
by a U S. investor, one owned by a Canadi an
i nvestor, and both sold clothing, if the Canadi an
store decided that it wanted to sell inported

cl ot hi ng, Canadian clothes, and it inported the
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cl othes from Canada and there are tariffs placed on
those clothes, and there are still tariffs in the
Mexi co, Canada, United States--1 don't know what
they attach to, but assune they attach to textiles--what ADF
is in essence saying is look, that's less
favorabl e treatment under Article 1102 because ny
investment is the clothing that | have in the
United States and | had to pay nore for it, because
| wanted to bring it in from Canada, whereas this
U. S. conpany next to ne, they just wanted to sell
U.S. clothing, and that we submit is not a proper
anal ysis of 1102(2). What you need to | ook at
there is the ownership of the investnment. |If a
U S. owner--U S. investor owned that same store and
wanted to sell that Canadian clothing, it would
have to al so pay the sane price to bring it in, pay
any tariffs and sell it. |If the Canadi an--and vice
versa. |If the Canadi an owner wanted to own the
U S. store that sold U S. clothing, there's no
problemin there. There's nothing to prevent that

Canadi an i nvestor from establishing its investnent,
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and so too here. There are fabrication plants in
the United States and their ownership is not
restricted on the basis of nationality. ADF
International is free to expand its plant in
Florida to bring it up to the capacity to enable it
to supply steel for federally-financed hi ghway
projects if it chooses to do so. If it doesn't
want to do so, it can't then bring the steel to
Canada and have it fabricated there. But a US
owned steel fabricator in ADF International's
shoes, is in the sane position, is treated in the
same manner. |If it doesn't have the capacity, it
can't rely on the foreign affiliate whether it be
affiliated with the conpany or not, to gain a cost
advant age i n shipping the steel outside of the
country to get it fabricated and bringing it back
in.

M5. LAMM  Then how is that different, if
that's the analysis than the anal ysis one woul d
exercise in under 1102(1), because you're basically

conparing the restrictions on the investor.
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M5. MENAKER:  You're conparing the
nationality of the investor in both, but they
protect different things. So, for exanple, in
1102(1), if the United States had a |l aw that said
i f Canadian investors want to invest in a certain
i ndustry, they have to pay an extra tax, for
exanple. Now-and | know tax neasures are treated
differently so this is just a general exanple. A
nmeasure such as that would or mght violate 1102(1)
because it might afford the Canadi an i nvestor |ess
favorable treatment than a U S. investor in like
ci rcumnst ances.

If on the other hand a nmeasure said we,
the United States is going to nationalize all
Canadi an- owned airpl ane manufacturers, that's an
i ssue that would fall under 1102(2), because there
the--it would be we're going to nationalize a plant
t hat--car plants, Canadi an-owned car plants. There
the car plant in the United States is an
investment. A car plant is not an investor. But

you' re discrimnating agai nst the car plant based
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on the nationality of its owner,

nationality of the investor.

di fference between 1102(1) and (2)

based on the

So that's where the

lies. One

protects the investor, one protects the investnent

of the investor. But both protect the investor on

the basis of its nationality or the investment on

the basis of the nationality of the investor of the

i nvest nent .

M5. LAMM  And can you di stinguish that

then fromthe situati on where we woul d be saying

that all Canadi an-owned st eel

woul d not be permitted to be used.

MS. MENAKER: Yes,

in the United States

871

because there it's--again the

di stinction is not being drawn based on

the nationality of the owner of the investnent.

The investnent in that case is steel. And so it's

not all Canadi an- owned stee

that can't be used.

It's all steel that has Canadi an content. Al

Canadi an steel night not be able to be used, but

regardl ess of who owns that steel

MS. LAWM Right,

right.
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PRESI DENT FELI CIANG Can | just ask, is
t he concept of reference to conditions of
conpetition in determ ning | ess favorabl e--presence
of less favorable treatnment, which is sonething
that is used in WIiQ woul d you regard that as
pertinent in this particular case under 1102,
considering that you said it's on the basis of the
nationality of the investor, the protection that is
gi ven on the conmitment of nondiscrimnation is a
comm tment of nondi scrimnation on the basis of the
nationality of the investor. Are conditions of
conpetition still pertinent?

[ Counsel conferring]

M5. MENAKER: The best way that | can
answer that question is really to just refer to the
| anguage in 1102, and | know that you are perhaps
| ooki ng for nore gui dance on the definition or
el aboration of l|ess favorable treatnent, but all
can reiterate is that in order to find an 1102
violation or to |l ook into whether there has been

one. It has to be |less favorable treatnent with
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respect to one of these things, the establishnent,
acqui sition, expansion, managenent, conduct,
operation, sale or other disposition of
investnments. So to the extent that sonme--1 think
the termyou used was conpetitive conditions--to
the extent that that falls into one of those
categories, you know, that's the only gui dance we
really have here, but | would just reiterate again
that all ADF has offered in this regard is
specul ation, specul ation that there has been sone
de facto discrimnation on the basis of its
nationality because it said this norning it's nore
likely that a U.S. investrment in |like circunstances
with ADF International would have |larger facilities
in the United States because that's its hone
country, and there's no evidence in the record to
support that, and in fact, there's no reason for us
to think that that would indeed be the case.

Steel fabricators in the United States,
t hey can be owned by whonever. There is no barrier

to ownership of those steel fabricators and a
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fabricator in the U S. that has the capacity to
fabricate an anpbunt of steel from one of these
projects may very well be Canadi an owned. At the
same time you could have a U. S.-owned fabricator in
the U.S. that has a parent or sub or other
affiliate in Canada with larger facilities. Maybe
it's set up there because of |ower |abor costs or
what ever, and it's unable to take advantage of that
rel ati onship, regardl ess of the fact that it is
U.S. owned, so ADF has produced absolutely no

evi dence to show that there was actually any |ess
favorabl e treatment here.

PRESI DENT FELICI ANO  Thank you. | will
ask Professor de Mestral to raise the succeeding
guesti ons.

PROFESSOR de MESTRAL: Thank you. Just
pursuing this question of evidence, we recall that
there was a request for a review of access to
docunents from ADF, particularly in respect of
wai vers that m ght have been issued in the past.

And we wonder what the results of that search for
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i nformati on have been. Has some pattern with
respect to the grant or a refusal of waivers been
determined as a result of the search which was
made?

MR. KIRBY: Assunming that the question is
addressed to ourselves, |1'd like to consult with ny
friend here for two seconds. Thank you.

[ Counsel conferring]

MR. KIRBY: Just to briefly respond to the
guestion that we did receive docunentation relating
to the grant of waivers, and no particul ar patent
is discernible. There are waivers granted from
time to time in respect of a narrow y-defined range
of products that are not debatable in the United
States, ferry boats parts and--waivers are--if
there's any pattern, it's that waivers are
difficult to obtain and don't seemto be granted on
a sort of broad basis, but on a fairly narrow y-defined
product basis.

PRESI DENT FELI CI ANO I n other words,

t here has been no history of denial of request for
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wai vers from Canadi an steel fabricators?

MR. KIRBY: W're certainly not basing a
claimon a history of denial, but it may well be
that it was--no, we're not basing our claimon
hi story of denial of waivers. W're basing our
claimon the fact that there is a straight
prohi bi ti on throughout history.

M5. LAMM | think now!l'd like to nove to
1105. We have several questions under 1105, and
I'"d like first, M. Kirby, to have you focus on--well
are actually two for you, but | think
we'll start with--we now have from M. Legum a
definition that is sketchy but nonethel ess a
definition under 1105, that in his viewit would
i ncl ude denial of justice, potentially fair and
equi tabl e treatnent problems, full protection and
security problenms, at a mnimmlevel

VWhat we would like you to do is to take
that, since we don't have another definition, and
have you tell us what evidence is there? Are you

gi ving us any evidence of any violation of those
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specific things? |s there arbitrary or capricious
treatment? Have you been treated in some
unjustifiabl e, unreasonable manner by the U S
bureaucracy? Oher than--we understand conpletely
your argument with respect to the 1982 act, the
regul ati on, the requirenent, but putting that
aside, is there anything else, or is there any way

that you would fit even that act within one of

t hese?

MR. KIRBY: | think the response to this
will be fairly brief. | hadn't understood, first
of all, M. Legumto suggest that there was a fair
and equitable content in--1 understood himto talk

of denial of justice and full protection and
security, and you've now said he seenmed to indicate
that there may be--1 got the same inpression, but I
was even |l ess definite. | thought he--there was a
suggestion that there was some standard.

M5. LAMM  Well, it is, and it's even
specified in the FTC, paragraph (2), that there is

a fair and equitable treatnment concept, but it is
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l[imted by this mnimum standard of treatment of
aliens, but we're going to go to that section next.
Ri ght now we're aski ng what--what are you all eging?
If this is the definition, what is it?

MR KIRBY: The treatment--the treatnent.
And you said you fully understand our case in
respect of the |law and how the | aw becones practice
on the ground, and that's our allegation. In other
words, if you're asking ne in respect of this
particul ar contract or in respect of any other
particul ar contract, there is sonething other than
t he net hodi cal application of these principles by
t he agencies involved. That's what we're
conpl ai ni ng about. We're conplaining fromthe
start down to what eventually becomes policy, but
that is policy. W're conplaining about how this
measure is inplenmented generally, not how this
measure was i nplemented specifically in any
di fferent way.

M5. LAMM Okay. So let's then take that

nmeasure, and can you tell us howit would violate
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fair and equitable treatnent, denial of justice or
full protection and security?

MR KIRBY: It's fair and equitable
treatment. The notion--maybe to set the stage,
"Il go back and tal k about the act, clearly
protectionist, clearly--1"msorry.

PRESI DENT FELI CI ANO. Forgive nme, M.
Kirby. It might help you to understand if | give a
little bit of background. W have understood your
argunent to be of the follow ng tenor. You have
Article 1102 and 1103.

MR. KI RBY: Uh- huh.

PRESI DENT FELI CI ANO W understand you to
be saying that you have made a clai munder 1102
You al so nade a--you're saying 1103, although that
is objected to or denied by the U S. W understand
you to be saying that even if we--the requirenents
of 1102 and 1103 have been conplied with,
neverthel ess, this particul ar nmeasure remains an
arbitrary and fair and reasonable one so that it

violates a standard of fair and equitable treatnent
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for protection and security, which is set out

1105.

interpretation and so on.

in

We're not going to discuss that problem of

We understand you can be

saying that. I'msorry if--in other words, the

reference is to a claimthat you have been denied

the protection of 1105,

arguendo you failed to show a

violation of 1102, 1103, neverthel ess you are

entitled to redress because you have been denied

treatment required by 1105. That's the background

of the question now being posed to you.

MR KIRBY: Just two seconds to consult

with ny friend to--

made by our Secretary, would you like a coffee

PRESI DENT FELI CI ANG The suggestion is

break at this point?

MR, LEGUM That woul d be | ovely.

M5. LAMM In fact, if it might help, I

can tell you what the question after this is,

it's very nuch rel ated, because then you can think

about

it during the break.

and
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The question for you, M. Kirby, is you' ve
made t he argunent that under 1103, you woul d have
the benefit of a better mininmumstandard of
treat ment under the Al banian Treaty, for instance,
whi ch | guess doesn't appear to be excluded by the
reservation in Annex |V because it was signed--it
entered into force after NAFTA. So we understand
your argument that you've got the benefit of this
better standard, but we're struggling with the
definition, what is the better standard? What is
t he substance of the better standard? W have
al ready heard from M. Legumthat even the m ninmm
standard included fair and equitable treatnent,
deni al of justice, full protection and security.
What's different about this better standard? So
that's the question for you.

And for M. Legumwe have: why isn't the
m ni mum st andard of treatment in 1103, why doesn't
t hat enconpass this mni mum standard? And we're
not relying on the mni num standard of treatnent

for investors. W're not--that is articul ated
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under 1105. We're not relying on 1104, to read it
back in there. W're just saying when you assess
the treatment of investors fromother countries, if
there are investors that have what is arguably a
hi gher standard in ternms of the m ninum standard of
treatment they receive, then why, under 11083,
woul dn't this investor be entitled to that better
standard of mininmumtreatnent? And we're not
saying we think that there is a disparity, but
assum ng arguendo that there is, why under 1103
woul dn't that be the kind of treatnent that you
woul d have to give themthe advantage over the
Al bani an Treaty standard?

PRESI DENT FELICI ANO. M. Legum our
Secretary has just raised an interesting
possibility, that perhaps considering the tine it
is now and considering the fact that the cafeteria
or the restaurant are going to be cl osing soon,
woul d you rather we have a | unch break now and comne
back after say an hour or so because if you have a

cof fee break now, it will take away all appetite
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you have for lunch and so on. W can do that if
that is convenient.

MR. KIRBY: Perfectly acceptable, and one
hour is certainly plenty.

PRESI DENT FELICIANO: | don't think we
will go very long after lunch. This is my guess.

M5. LAMM Right. There's one other area
or two after that.

MR, LEGUM Good. No, it's always good to
talk on a full stomach. Thank you. So 1:45?

PRESI DENT FELICIANO  Yes, is that al
right? 1:45.

[ Wher eupon, at 12:45 p.m, the hearing

recessed, to reconvene at 1:45 p.m this same day.]
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884

[1:47 p.m]

PRESI DENT FELICIANO: M. Kirby?

MR. KIRBY: Thank you, M. Chairman. |f |
mght, in fact, answer the second question first,
and the second question was: |If one proceeds
through Article 1105 to one of these additiona
Bilateral Investnent Treaties, is there a
difference, what's the difference, what's the
content of the difference? And | think--the reason
" manswering question two first is because | think
the answer is there ought not to be a difference,
but in any event, what we are tal king about in this
arbitration is fair and equitable treatnment and the
content of that concept of fair and equitable
treatment. \Whether it's reached through 1105
directly or indirectly through 1105(2) and (3), our
destination is fair and equitable treatnent.

Now, to try to pour content into fair and
equitable treatnent, we won't attenpt to do it in

the abstract but, rather, refer to the specific
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i nstances of unfair and unequitable treatment in
respect of this particular arbitration.

Just as a prefatory matter, 1'll recal
the--and it's set out in the Investor's Menorial,
the history of the |legislation fromthe highest
| evel of Congress down through regul ations and
policies as administered by the Federal H ghway.

We think that on that sonewhat tortured
road that the U S. CGovernment failed inits
obligation to provide us with fair and equitable
treatment in a nunber of ways.

Firstly--and this is a bird's-eye view of
what happened- - Congress passes | egislation which is
adnmttedly highly protectionist, designed to be
hi ghly protectionist, and of an extremely broad
scope--steel, iron, and manufactured products, 100
percent U.S. origin.

[ Pause. ]

MR KIRBY: In fact, the reason | | ooked
it up is because | thought | had m sstated and

had, in fact, misstated. Congress didn't require
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100 percent U.S. origin. They stated steel, iron,
and manuf actured products must be produced in the
United States.

As we work our way down into the
regul ations, that litany of steel, iron, and
manuf actured products is allowed to becone stee
material s--steel or iron materials, and in another
portion of the regulation, it becones materials and
products, including steel and iron materials.

So, clearly, froma | anguage consi stency
perspective, we're already into a fairly slippery
slope in ternms of what Congress wanted and what the
regul ati ons said, and then when you finally get the
application of this |aw on the ground, you have no
manuf actured products. You have steel and iron
And you have a rule that every single activity
conducted on that steel and iron is 100 percent.

VWhat you have in fact is now you have the
adnmi ni strative officials who have del egated
authority to apply the law actually witing | aw

They're the ones that are creating the |ega
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standard, and that |egal standard is not what
obvi ously appears fromthe governing statute. So
you have the sense of arbitrariness in terns of
what the final product |ooks |ike after Congress
has passed its legislation. W think the Congress
had a duty that it owed to investors to ensure that
their laws were not applied in an arbitrary
fashi on, and we believe that the application of the
laws in the present case were arbitrary. Basically
al | decisionnaking authority was not del egated in
an official sense, was allowed to flow down into
the hands of the administrative officials.

We have an issue--1'msorry.

M5. LAMM So | just want to nake sure
understand it. This 1983, | think it is,
regul ati on that was pronul gated beyond the scope,
as you contend, of the enabling statute was,

t herefore, devoid of congressional authority.
Under a donestic, you know, Admnistrative
Procedure Act one might be able to attack that.

Are you saying that a fair and equitable treatnent
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concept woul d be anal ogous to that kind of an
approach?

MR. KIRBY: That's right. There's a
sense--but the arbitrary claimis not sinply--it
doesn't stop at the regulation. It stops--

M5. LAMM It doesn't stop with the--

MR KIRBY: When the administrative
of ficials took that regulation even at the |evel of
the adm nistrative official--

M5. LAMM Right, right.

MR. KIRBY: --the application was totally
di fferent than what the regul ati on says--

M5. LAMM  That there was no power to do
what they did. They went beyond the scope of the
congressi onal authority that you would say was
deficient to begin wth.

MR. KIRBY: The congressional authority--no,
not criticizing or challenging the
authority of Congress to pass |laws. They can pass
laws. What |'msaying is that once they have

passed | aws, they have an ongoing duty to ensure
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that those |laws are applied in a manner in which
Congress has indicated its intent, and not to all ow
t he | aw maki ng function to fl oat down to

admini strative officials.

M5. LAMM  And you think that a NAFTA
claimcan reach that even though it pre-dates NAFTA
by decades- -

MR, KI RBY: Because--

M5. LAMM --because the U S. should have
brought their reg into conpliance at the time NAFTA
was- -

MR. KIRBY: |'mnot suggesting that you
reach back into 1982. What |'msaying is we have
an ongoing violation, and there is an ongoi ng duty
on the part of Congress to rectify and not to | eave
that arbitrary application of the laws in the hands
of the administrative officials at Federal Hi ghway.

Federal Hi ghway officials report regularly
to Congress on what they're doing, and | don't
think there's any issue did Congress know.

Congress certainly can be presunmed to know.
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We have an issue with transparency, and
transparency is set out as one of the goals of
NAFTA and one of its objects and purpose in
Article--1 believe it's 102 of NAFTA. And |'I]I
read--it's Article 102(1), "The objectives of this
agreement, as el aborated nore specifically through
its principles and rules, including nationa
treatment, nost favored nation treatnment, and
transparency, are to"--and then there's a series of
obj ects and purpose. So, clearly, the issue of
transparency is raised to a fairly high | eve
al ongsi de national treatment and nost favored
nation treatnent under NAFTA

Now, ny friends undoubtedly will tell that
M. Justice Tysoe in the British Col unbia Superior
Court, sitting in appeal fromthe Metalclad
deci sion, stated that transparency was not one of
t he objects and purposes of NAFTA. It was sinply
one of the tools through which NAFTA achieves its
obj ects and purpose.

We're saying that, nonethel ess, you know,
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t hrough the concept of fairness and equity,
transparency of laws is a fairly fundanental
concept that the person affected by | aws can know
preci sely what he needs to do in order to bring

hi msel f wi thin those | aws.

Again, ny friends will say ADF shoul d not
have had a problemw th transparency, it knew
exactly what it needed to do to bring itself within
the law. It needed to provide 100 percent
Canadi an--U. S. content, and there is no issue of
transparency. | suggest that the issue of
transparency is not--is the violative
admi ni strative policies which are questionable in
terms of are they truly an interpret--are they
truly the application of congressional intent.

The fact that the rule mght be
transparent in an absolute sense in the way that
100 percent donestic content is transparent, we
know what that rule is. But when that rule doesn't
reflect what is in the statute, an issue of

transparency ari ses.
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There's al so an issue of transparency in
the way the contractual provisions have been
drafted, and we | ooked at Special Provision 102C
and Ms. Lamm asked if, for exanple, if 102C-did
ADF have a problemor did they notify their intent
to fabricate in Canada, and we had this debate
about why, after seeing 102C, ADF was nevert hel ess
of the opinion that it could fabricate in Canada.
102C of the contract provision..

M5. LAMM Are you in the Menorial ? Page

MR. KIRBY: Sorry. | thought | would at
| east have done things chronol ogically, but |I guess
not. Thank you. \Which states steel products in
one paragraph requires themto be produced in the
United States, and then clarifies by saying that
that means all manufacturing processes where raw
material is changed, and because of that process is
different fromthe original material, which, again,
is non-transparent. There seens to be a sense of

absolutismin the provision, but in no way can it
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be said to either tell ADF clearly what its

requi rements are under the |law, because it's, in
fact, not an interpretation of the |aw but an
interpretation or an application of what is the
adm nistrative policy. It also doesn't accurately
reflect the administrative policy, which is 100
percent U.S. origin.

M5. LAMM |I'msorry. VWich sentence are
you referring to in this?

MR. KIRBY: The first paragraph, 102.05
states, "Except as otherw se specified, all...stee
products...shall be produced in the United
States..." and then, " Produced in the United
States' means all manufacturing processes whereby a
raw material...is changed, altered or transformed
into an item or product which, because of the
process, is different fromthe original

material ... That nust occur in the United States.
The issue here is: Does that sufficiently
give notice that fabrication of steel, which is, in

fact, cutting, punching, welding, and not creating
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a manufactured product, does that give sufficient
notice as to what ADF needs to do in order to bring
itself within the four corners of that particul ar

provision? W would suggest that it does not.

| think we've already--1'msorry, M.
Chai r man.

PRESI DENT FELICIANO. |'msorry to
interrupt you. |'mhaving great difficulty

appreci ating your argunent, M. Kirby. Firstly,
you heard me suggest earlier, when | really wanted
you to address it, you have this doctrine or rule
that says that municipal lawis a question of fact
that rmust be proved to a Tribunal.

Now, what | understand you to be saying is
that the U S. law on this matter purports to have
been stated by the Federal H ghway Adninistration
in the rules and regul ati ons adopted by them Are
you questioning the status of those regul ations
i ssued by the Federal Hi ghway's adm nistrator as
law of the United States?

MR KIRBY: No. It clearly is |law of the
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United States. However, when it finds its way down
into the policies of the administrative officials,
it's not entitled--the policies as stated by the
administrative officials is not entitled to the
sane deferential treatnent.

PRESI DENT FELICIANG It's not a question
of deferential treatnent. |It's a question of--

MR. KIRBY: O an absolute prohibition of
goi ng behind it.

PRESI DENT FELICIANO | nean, it either is
or is not the law of the United States as far as
the Tribunal is concerned. That is a question of
fact to be proven.

MR. KI RBY: Perhaps you missed the
distinction | was trying to draw between the
regul ati on on the books and the adnministrative
policy printed and applied by the Federal H ghways,
and there is--

PRESI DENT FELICIANO Well, that tells ne
that you're questioning the correctness of the

regul ations issued. You're saying that the
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regul ators have acted ultra vires. But that's--we
can't pass on--

MR. KIRBY: |'m not asking whether the
regul ators acted ultra vires. Wat |I'msaying is
that the adm nistrative officials purporting to
apply regulations and to apply | aws were not doing
it. 1In other words, you may have a | aw aut hori zi ng
an administrative official to do A, B, and C. And
if he then nmoves away fromthere and does D, |
woul d suggest that this panel has every authority
to |l ook at that behavior w thout questioning the
donestic |law, wi thout wondering is this law valid
or not, but, rather, is this |law sufficient
authority for himto act. The fact that he night
claimto be acting on a particular law is not
sufficient to insulate his actions fromreview by
this Tribunal because that would sinply open the
door to administrative anarchy. Any adnministrative
act could be cloaked in the immunity of a purported
exercise of statutory authority, and | think that

this Tribunal can | ook to the question of whether
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that administrative act--not a regulatory act, an
admini strative act, whether that adm nistrative act
is, in fact, an exercise of any statutory

aut hority.

M5. LAMM So as | understand it, your
contention would be that fair and equitable
treatment at an international |evel would enconpass
basi cal |y what an APA revi ew woul d enconpass at a
donestic level, and that is, an action not in
conpliance with the |aw by an administrative
of ficial, because the | aw does not permt themto
exclude all manufacturing processes, and so it's
beyond the scope of the enabling statute.

MR. KIRBY: | understand your reluctance
and your quite justified reluctance in seeking to
determ ne the precise neaning of the runici pal
statute. However, the question is: Can one arrive
at the point of testing the validity of an
adnmi ni strative act done in purported conpliance
with the law without at the same tine casting an

eye on what that |aw purportedly authorizes
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admi nistrative officials to do.

| woul d suggest that, of course, this
panel has the authority to | ook at that
administrative act, and if the defense to the act
is | was sinmply acting under my statutory authority
to act, | think you're entitled to | ook at what the
scope of that statutory authority was. That's what
brings in--there's an additional aspect which I
nmentioned earlier, and | don't want to | ose that
fromit, the duty of Congress to ensure that its
| aws are properly adm nistered and appli ed.

As | said earlier, Federal Hi ghway goes
back to Congress every year and reports on what
it's doing. And | don't think ny friends would
deny that Congress knew exactly what was happeni ng
with its statute. And | think--

PRESI DENT FELICIANG M. Kirby, you have
me puzzled still. The duty of Congress that you
refer to, is that a duty owed under internationa
[ aw, under NAFTA? O is that a duty, a politica

duty owed by Congress under the Constitution of the
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United States to its people?

MR KIRBY: Wthin the context of fair and
equitable treatnent, owed by the United States to
the investors of Canada, it's a duty on the
Governnent of the United States to ensure that its
laws are properly applied to investors of Canada,
within the concept of fair and equitable treatnent.

PRESI DENT FELICIANG Ordinarily, one
woul d speak of the duty of a state party to a
treaty to make sure that the laws are in conpliance
with the requirenents of the treaty and to
i mpl enent the treaty. That's all

And I'mstill grappling with the probl em
of exactly where does transparency come in here and
how has the ADF been denied fair and equitable
treatment in respect of transparency as a standard.

MR. KIRBY: Transparency requires that a
person affected by a particular regul ation, |aw,
policy, practice can look at that collection of
instruments that is affecting himand know

precisely what it is he needs to do to bring
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himsel f within the | aw

PRESI DENT FELICI ANG Do you know what
that rem nds ne of ? The doctrine of
unconstitutional vagueness. |s that what you're
referring to, M. Kirby?

MR KIRBY: | don't think that |I'm saying
that this is unconstitutionally vague. What |I'm
saying is--what I'"'mtrying to get at is that a
reasonabl e actor in the steel fabrication business
woul d | ook at the law, the regulation, the policy
as it's applied and would say | don't know what it
is that | need to do to bring nyself within that
f r amewor k

Now, ny friends would say of course you
know, you sinmply provide 100 percent U.S.-origin
steel. That's basically saying what you need to do
is toconply with the last act in the chain. The
last act in the chain, we contend, is faulty.
That's the administrative policy.

That's not sufficient because our actor is

not | ooking only at the last act in the chain. Qur
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actor is looking at globally the entire chain. And
when he | ooks at that entire chain, what he sees is
a very, very difficult beast to conceptualize, and
he is left with either believe what the | owest
official tells ne and that's it, or believe that
that | ower official must surely recognize that what
he's doing is so different to what the statute
requires that we chall enge himor we do sonething
el se. But the bottomline is when, for exanple,
our actor, ADF, went to fulfill its contractua
requirenents, it believed at the time it could do
so by fabricating the steel in Canada and | ooked at
t he provision and thought it could, was confirmed
in that interpretation when it went through the
statutory history and saw that the regulators, in
fact, had conpletely rempved manufactured products
and were not tal king about steel

It's quite a reasonable interpretation of
the entire package, the entire chain, to say we
know that this |egislation was enacted for stee

mll protection. W don't know that it was enacted
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for steel fabricator protection. W know that when

you tal k about steel, all steel nust be U. S

origin, our investor had mll certificates which
said that its steel was U S.-origin steel. So al
steel nust be of U S. origin, | qualify. But, no,

he doesn't qualify. He doesn't qualify because as
you nmove down the chain, the rules becone nore and
nore conplicated. That's the lack of transparency.
And it's not a defense to that |ack of transparency
to say all you had to do was to follow the | ast
line, the last actor. You had to follow the
instructions of the administrative official
That's not a defense to the absence of transparency
because that assumes that we sinply do what we're
told each and every tine by an adm nistrative
official without referring ever to his statutory
authority for acting.

The consequence, | think we discussed it
earlier in terms of the very easy regul atory device
of taking out manufactured products, and thereby

absol ving yourself of the obligation to enact rules
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to try and deal with the beast--let me go back
agai n.

W' ve heard a nunmber of times about the
di fference between the Buy Anerican type rules and
the Buy Anerica rules, that the Buy America rules
are 100 percent origin, the Buy Anerican rules are
different rules of origin based on percentage
content and generally will affect products rather
than the output of steel nills

Here we have a m xed--at its conception, a
m xed beast of steel--it's pretty easy to tell the
origin of steel; iron--it's pretty easy to tell the
origin of iron; and manufactured products--it's
very difficult to tell the origin of manufactured
products. That's what Congress wanted. That's
what Congress said it wanted.

So now the choice is we either enact rules
to deal with that or we take away the need for
rul es by taking away manufactured products, and
make sure that we stretch the steel to cover stee

manuf actured products. | believe that that was the
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intention.

The way the | aw was applied--once again,
not chall enging that that was the way it was done.
That's what the regul ations say. But the way it
was done has an inmpact on ADF in that ADF doesn't
get the benefit of what traditionally had been a
benefit in respect of manufactured products. That
is arule of origin other than 100 percent content.

PRESI DENT FELI CI ANO  You seemto be
conpl aining that the rules changed. That's what it
cones down to, isn't it?

MR KIRBY: No. What |'m-the rules did
change, and we don't like it. The change in those
rules had a direct inpact on us in that we were
deni ed the benefit of a rule of origin in respect
of manufactured products. O because you can well
say--they could still have passed it as a rule of
origin--as a 100 percent content rule.
Theoretically, Congress could have said al
manuf act ured products as well, 100 percent content.

Theoretically.
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| would put forward the proposition that
if that were to happen, there would be no way to
apply that statute--this particular statute across
the board without--for a period of 20 years,

m ght add, w thout significant pressure to either
adopt the rule of origin, change the law, do

somet hing. What the regulators did was basically
avoid that pressure building up by saying we won't
apply the statute as drafted, we'll sinply apply
the statute to steel manufactured products but not
ot hers.

You wish to ask a question?

M5. LAMM  Well, |I'mjust wondering, is
your conpl ai nt--or doesn't your conplaint have to
be under Chapter El even not this pronul gation of a
statute and the regul ati on and the application up
until NAFTA, but really the application post-NAFTA
to your client? How can it be anything nore than
that? Pre-NAFTA there was nothing wong with it in
terms of--that you could make any cl ai m about under

Chapter Eleven. Was there?
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MR. KIRBY: No, in the sense of Chapter
El even doesn't reach back into history and correct
past wrong.

M5. LAMM Right. So what you have to do
is say | ooking at the passage of NAFTA, that,
according to your contention, would have becone
non- conf orm ng, a non-conform ng measure, and when
it was then applied to your client, that's got to
be the act that's not fair and equitable treatnent.
Doesn't it? | nean, |'mjust trying--

MR, KI RBY: \What happens after NAFTA is
enacted is that we have a requirenent to bring | aws
into conformty.

MS. LAMM Right.

MR KIRBY: And sone |aws are seen to be
non- conf orm ng one day and eventually the | aws comne
into conformty.

If the claimis cast in ternms of the
refusal ...l was going to say inability. No, there
was certainly an ability to bring it in--a refusa

to bring the practice into confornmty, that starts
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from January 1--from whenever, in fact, the inpact
happened. We're dealing with the inpact of these
nmeasures at a particular point in time. Now, those
nmeasures did not get grandfathered. The inpact
happens because of a series of circunmstances which
happened in the past. The regul ations were passed
prior to NAFTA. The | aw was passed prior to NAFTA
And the adm nistrative policy was devel oped i n many
respects prior to NAFTA.

The inpact of all of those transgressions
was felt by the investor at the tine the contract
was | et.

M5. LAMM It's got to be that because
they coul dn't have been transgressions before
NAFTA. There was nothing that woul d have said--

MR. KIRBY: They weren't transgressions
under NAFTA before NAFTA

M5. LAMM Right, right.

MR KIRBY: O course.

M5. LAMM So we've got to focus on at the

time the contract was let, the application of these
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things to your investor.

MR. KIRBY: That is, | would suggest,
absolutely, all you should be focusing on.

MS. LAMM Right.

MR. KIRBY: It's the application of these
nmeasures, however they nmay have devel oped, but it's
t he application of these neasures at a particul ar
point in time. | don't think, however, that these
nmeasures were grandfathered by the passage of NAFTA
and the passage of tinmne.

PRESI DENT FELICIANO Is it your
suggestion, M. Kirby, that the failure of the
NAFTA party to renmove or suspend or withdraw
nonconformi ng | egislati on and nonconf orm ng
regul ations, fromstarting fromthe date of
activity of NAFTA, or a violation of the standard
of treatment, fair and equitable treatnent under
1501- - not - - 1105.

MR. KIRBY: That's a very good question
["mnot certain that | would say that any failure

by a state party to correct a violation, because it
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happens all the tine that state parties are found
to be in violation, sonetines under treaties that
were enacted 20 years ago or 30 years ago.

Prof essor de Mestral mentioned the DeFira
case yesterday. That's a very good exanple of a
continuing violation. 1t was noticed nmuch later in
t he day, okay. So as a general principle one
cannot say that a state's failure to correct
deficiencies in respect of the treaty or to correct
all nonconform ng neasures is in and of itself a
violation of the obligation to give fair and
equi tabl e treatnent, because we're not saying that.

However, | think it can be quite plausibly
argued that in the present instance, given the
context that--and we've seen the legislation to
Treaty Chapter Ten and Chapter El even--given the
foll owi ng context that there is an issue about not
correcting the nonconforning nmeasure, the context
is as follows. The Federal Governnent negoti ates
procurenment obligations and prom ses to eliminate

Buy Anerica preferences in its own procurenent.
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And at the sane tinme, the state governments take on
no obligations. W' ve seen the fact that--now
we' ve seen the U.S. argunent as to why we think
that that measure is conform ng, and that requires
one to consider that an el ement of the programis
procurenment while the rest of the programis not,
at the tinme all the administrative officials were
describing this as a grant program At the tine
the Clean Water Act was exenpted under NAFTA, |
think the failure to nove on and deal with the
federal highway program may well be a denonstration
that in those circunstances, there nay have been a
| ack of fairness.

But failure to correct nonconformn ng
neasures as a matter of principle on the record,
no, that as a matter of principle is not a failure
to afford fair treatnent

M5. LAMM Is there anything else that you
contend constitutes the violation of a fair and
equi tabl e treatnent standard or denial of justice

or full protection and full security?
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MR. KIRBY: Ckay. The denial of justice
and--this isn't a denial of justice case. This
case is based squarely on fair and equitable
treatment. When you ask such a question | hesitate
about going on the record to say that there is
nothing else. What | will say is with the
exception of what we have set out in our witten
materials and with the exception of what |'ve
di scussed today and in the previous days, there is
not hi ng el se on the record.

Thank you, M. Chairman

M5. LAMM Do you have any comrents on
both the standard, the substantive difference
bet ween the MFN standard, so to speak, and the
1106--1105 standard, |1'm sorry--and then anything
el se that he said about what constitutes the
viol ati on?

MR LEGUM Sure. What | heard from M.
Kirby was that he's not contending that there is a
di fference between the BIT standard in Article

1105(1), and we would agree with that. So there's
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no di spute anong the parties on that particul ar
topic. On the topic of ADF's claims under Article
1105 of a denial of fair and equitable treatnent, |
must say that |'ma bit confused as to what it is
exactly that | amresponding to, since we did hear
a nunber of different contentions, sonme of which
seenmed to have been withdrawn at various points,
and therefore we'll perhaps touch upon topics that
are no longer live topics, as it were.

But 1'd like to start with the time bar
issue. Cearly any assertion based on the process
by which the FHWA pronul gated its regulations in
1983 is tinme barred. It's not--it can't be a
violation of the NAFTA. The NAFTA did not--it was
not in effect at the time, and therefore there
could be no breach of a NAFTA obligation with
respect to what happened |l ong before the treaty was
even dreaned of.

Now, at one point | had the inpression
that M. Kirby was asserting that there was sone

ki nd of ongoing violation as a result of Congress's
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failure to tell the FHWA to change its regul ati on,
but later on in the discussion | had the inpression
that that was wi thdrawn so |I'mnot sure exactly
where the record stands. | guess we'll read the
transcript after the day is over and get a better
idea then. But for the sake of good order, | will
nonet hel ess respond to that.

First of all, there is no internationa
admi ni strative procedure act. The comunity of
states is a varied comunity, conposed of
nonar chi es, denocraci es, dictatorships and a w de
variety of other forms of state. There is no
i nternational consensus as to any one proper way of
enacting or pronulgating a |l aw of genera
application. It is not a viable claimunder
international |aw that a monarch has, w thout
consulting with anyone, promulgated a |l aw, or that
denocracy has, as was done here, pronulgated its
law i n accordance with notice and conment
procedures. So there is no internationa

admi ni strative procedure act.
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VWat's nore, it is well recognized in
public international law that the acts of a state
inits nmunicipal |law systemare entitled to a
presunption of regularity. It is presuned that
governmental action, such as the regul ations that
we' re tal ki ng about here, are regul ar under
muni ci pal | aw unl ess that is conclusively
denonstrated to the contrary. W would submit that
we have absolutely nothing in the record here to
suggest that there is anything what soever w ong
with the regul ations pronul gated by the FHWA in
1983 under U.S. Law. And in fact, what M. Kirby
noted was that the FHWA reported regularly to
Congress on what it was doing in these regul ati ons,
and Congress di d not hi ng.

Now, if anything, that to ne suggests that
Congress did nothing because it thought that the
FHWA' s regul ations were in full accord with its
intent in enacting the 1982 act. But again, we're
tal ki ng about things that occurred in 1982 and

1983. Those could not, by definition, be a
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violation of the NAFTA

On the subject of transparency, well, of
course the NAFTA does deal with transparency.
There's a chapter in the NAFTA on transparency. It
is Chapter Eighteen. A violation of that chapter,
however, which does set forth a nunber of
conventional obligations with respect to
transparency, cannot be a violation of Article
1105(1). And if we could have on the screen
subparagraph (3) of Part B of the FTC
i nterpretation.

Subpar agraph (b) reads: "A breach of
anot her provision of the NAFTA or of a separate
i nternational agreement does not establish that
there has been a breach of Article 1105(1)."

So it's certainly true that one of the
obj ectives of the NAFTA is transparency, and there
are specific provisions in the NAFTA to achieve
t hat objective, but even if ADF could show that
there had been a breach of that chapter, that could

not be a violation of Article 1105(1).

915



10

11

12

13

14

15

16

17

18

19

20

21

916

VWhat's nore--and again, | reiterate that
t here has not been anything renotely approaching a
showi ng of any defect in the procedure adopted by
the FHWA in inplenenting the regul ati ons.

Do you have a question?

M5. LAMM In your view, is transparency a
conponent of fair and equitable treatnent?

MR LEGUM No. No, as | said before,
there is no international consensus as to whether a
state nust engage in a notice in conmon procedure
before publishing its regulations--1 should perhaps
be | ess equivocal. Certainly the allegations of a
| ack of transparency that we've heard here could
not rise to a violation of customary internationa
I aw.

Now, let's focus a little bit on what ADF
alleges to be a |lack of transparency, because
think that is of sone inportance to the issues
before the Tribunal. What ADF pointed the Tribuna
to was Section 102C of the main contract. That's

the violation, according to ADF, of denobnstrating a
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| ack of transparency. That's the provision that
ADF clainms it msread.

Two points on that. First of all, thisis
a provision in a procurement contract. Again, what
we're tal king about in this case is procurenent.
It is not anything else. Second point. The FHWA' s
regulation is a regulation that tells the states
and the officials of the Federal Covernnent, when
t he Federal Government will make funding avail abl e
to the states. So if there were any |ack of
transparency, it would be of concern to those
parti es because those are the parties that deal
with that particular regulation. Wat we're
tal ki ng about here is a contractual provision.
Section 102C is in the contract between Shirley and
VDOT and that was incorporated into the subcontract
bet ween ADF and Shirl ey.

If ADF is right and Section 102C, as ADF
viewed the contract, pernmitted it to supply
Canadi an produced steel to the project, then it

woul d have a contract claim It woul d have a
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contract clai magainst Shirley because ADF coul d
contend it did conply with the plain terms of the
contract. And Shirley could then, should it want
to, assert a claimagainst VDOl under the main
contract, but of course Shirley waived all of its
cl ai s agai nst VDOT under the main contract when it
accepted the $10 mllion incentive bonus. So there
is no question of a contractual claimhere.

In sum there is not the renotest evidence
of any violation of Article 1105(1) in this case,
and unl ess the Tribunal has any further questions,

I will be quiet.

PRESI DENT FELICIANO | wanted to nmake one
final coment on transparency. Chapter Ei ghteen
deals with publication, notification,
admi ni stration of laws. Nornmally, you know,
general information as to government |egislation,
regul ati on, measures of government. But | think
you are using it in a sonewhat different sense.

You are using it in a due process sense, in the

same sense that retroactive application of a pena
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law, for instance to catch people who coul d not
have possibly known about the requirenents of a
statute are penalized. But in my vocabul ary,
that's not generally covered by transparency. It
may be a violation of fairness that's
retroactivity, a retroactive application of a
particul ar governmental measure, but it take it you
are not making that argument here.

MR KIRBY: Yes, of course there is a
provi sion on what m ght be called--it's alnpst a
guarantee of access to official docunments, officia
records, and let's see what's on the books, and
that's what Chapter Eighteen, and that's in part
what caused M. Justice Tysoe an issue. Wen he
was interpreting objects and purpose of the NAFTA,
and he had trouble with the notion that
transparency in and of itself was an object and
pur pose of NAFTA. He thought it wasn't an object
and purpose in and of itself, but rather it was a
tool by which we achi eve the objects and purposes

of NAFTA. And |'m suggesting--1 refer to the fact
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that it's mentioned in the same provision as
national treatnment and nost favored nation
treatment as an extrenely inportant tool, and
don't think that its entire scope is described in
Chapter El even because Chapter Eleven is sinply one
transparency aspect.

If |I understood ny friend correctly when
he said one--he may have corrected hinsel f, but he
sai d transparency was not wthin fairness and
equitable treatnent. | would disagree with that.
But using that argument, it's not in fair and
equi tabl e treatnent--using that argunent, and then
sayi ng a breach of another provision of NAFTA,
i.e., a breach of Chapter Eleven will not in and of
itself establish a breach of Article 1105. | don't
t hi nk he was going so far to say that we cannot
establish a breach of 1105 by denonstrating a | ack
of fairness and equity. W' re contending that
transparency is a requirenent of fairness and it's
a requirenent of equity, that in order to fairly

treat, in this case investors, one mnmust be--the
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rul es of the gane nust be transparent, that is,
readily discernible, readily understood, so that
somebody may know what standard he needs to
achi eve.

If the provision in the interpretative
note, which says that a breach of another provision
does not establish a breach of 1105 nmean that we
cannot raise the transparency claimat all, because
transparency is dealt with in Chapter Ei ghteen,
therefore we pull transparency out of fairness and
equity. Why? Because the interpretive note says a
breach of one provision. That would nean that a
good defense to any all eged breach of Article 1105
is that NAFTA deals with it sonmewhere else and it's
a breach of some other provision of NAFTA. | don't
think that's what the note says. | don't think it
says if you breach any ot her provision, that
automatically elimnates your right to claima
breach of 1105. | think what it says is that you
cannot prove a breach of 1105 sinply by proving a

breach of some ot her provision of NAFTA. | think
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that's the nost that

it says.
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That | eaves us with the question, we're

not relying on a breach of Chapter El even--Eighteen--for the

record, we are relying on a

breach of Chapter

El even.

We're not relying on a

breach of the transparency obligations in NAFTA.

We're saying transparency is an integral part of

fair and equitabl e treatnent,

| ong recogni zed. An

actor must know what the rules of the ganme are, and

in this particul ar case,

ADF was not given that

sort of transparent clear treatment of what the

rul es of the gane were.

claim

M5, LAMM

That's our transparency

Just a few nore on this and

then we'll be finished | think.

So as | under st and

your response on the question that | left you with

before lunch, it's really a distinction wthout a

di fference in conparing the m ni mum standard now

under the FTC Note for 1105, and any that they

woul d be entitled to under

t he Al banian BIT,

for

i nst ance.

1103 if they referred to

Your view is they
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are essentially the sane in terms of substance?

MR LEGUM That's correct. And if |
could just illustrate this with a slide, if you
coul d show t he next one.

VWhat you have at the top of the screen is
the statenment fromthe Canadi an statenent of
i mpl enent ati on published on the day that the NAFTA
went into effect in 1994, and that says: "Article
1105 provides for a mni mum absol ute standard of
treat ment based on | ongstandi ng principles of
customary international |aw"

VWhat you have at the bottomis the State
Department letter of submittal to the United States
Senate for the Albanian-U S. BIT, which states--the
par agraph in question that says "fair and equitable
treatment”, et cetera, sets out a m ninum standard
of treatment based on standards found in customary
i nternational |aw

Now, of course, it's not a coincidence
that the statenent of the Canadi an Government and

the statement of the United States CGover nment
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concerning these two different treaty provisions
are so simlar is because the two different treaty
provi sions do the sanme thing.

M5. LAMM  Thank you very nuch. W have
one other question that | still have a note of, and
there may well be others from other Menbers of the
Tribunal. And that is, we understand why there is
t he exception taken for the Cean Air Act
provision. And the question--and we've seen in
ot her annexes that the U S. has said, for instance,
in Annex |V, basically out of an abundance of
caution, we're accepting these things. Wy is it,
do you know, that the U S. didn't accept all of
t hese nyriad Buy America provisions fromthe act?
Did you think it sinmply wasn't necessary because of
t he | anguage of Chapter Eleven, or did you just--

M5. MENAKER: W did not accept the 1982
Buy Anerica Act because it was considered to be
government procurenent, so it was al ready exenpt by
Article 1108. There was no need for a specific

exenption.
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Now, the Clean Water Act is clearly
di fferent because that act, sone of it would be
procurenment by a party, but as we denonstrated over
t he past few days, that act, as quoted in the
reservation, provides that grant recipients my be
privatel y-owned enterprises. |In that case that
woul d not be governnment procurenent and woul d not
al ready be exenpt by the express provisions in the
treaty. So an extra reservation was necessary for
t hat .

M. LAMM  kay, thank you.

PROFESSCOR de MESTRAL: W have had sone
di scussion of this point already |I think from both
sides. But it is an issue of sone principle, and
goi ng both to NAFTA and perhaps the | CSID Specia
Facility Rules, so that | conme back to it again.
That is the issue of the adm ssibility of the claim
under 1103. | think you've taken the position that
since the claimwas not set out in the origina
notice, it is not admi ssible at this point. Now,

there are provisions, for instance, in the |ICSID
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Special Facility Rules for a certain degree of
exerci se of discretion.

So that at least on that nmatter is it your
view t hat because of NAFTA there is no such
discretion in this Tribunal to receive additiona
clainms, or that clains so entered closely rel ated
as national treatnment and MFN treatnent cannot be
rai sed during the course of a hearing, or are you
doi ng this because there has not been a fornal
statement by way of a witten, an additiona
witten procedure, making the 1103 clain? So
just ask you to review again for the record your
position on that and | think it mght be useful to
hear, M. Kirby, as to why he considers an 1103
cl ai mwoul d be adni ssible?

MR. KIRBY: If you could give me just one
nonent, please?

[ Counsel conferring.]

MR LEGUM If | may respond, our argunent
is that the NAFTA does provide for express

procedures that an investor nmust conmply with before
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a claimcan be submtted to Chapter Eleven
arbitration. | think we have denonstrated quite
concl usively that ADF has not conplied with those
procedures, and therefore it has not submitted
those clains to arbitration in accordance with the
procedures set out in this agreenment, which is a
pre-condition to consent of the state party to the
arbitration.

O course, Article 48 does contenpl ate, as
a general proposition in ICSID Additional Facility
clains, that a party may present an additiona
claim but only provided that it is within the
scope of the arbitration agreenent of the parties.
That is not the case here.

PROFESSOR de MESTRAL: May | ask, then,
how you interpret the concept that the scope of the
Article 48 speaks, within the scope, what is
implied by that concept of the scope of the
proceedi ng?

MR LEGUM Well, | think to determnine the

scope of any arbitration agreenent, you have to
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| ook at the arbitration agreenent, which here is
set forth or reflected in the NAFTA, and the NAFTA,
as | have said before, requires that a claimconply
with certain procedural conditions before it may be
submitted to arbitration.

ADF has conplied with those conditions
with respect to its other clainms, clainms other than
Article 1103 and al so other than those additional
contracts, and therefore the United States has
consented to the submi ssion of those clains to
arbitration. It has not conplied with that with
respect to its Article 1103 claim

PRESI DENT FELICIANO M. Legum
supposi ng--1 am not suggesting it woul d happen
necessarily--supposing a notion for leave to file
an amendment of the notice to subnmit claimto
arbitration were filed and then include the
amendnment consi sting of including 1103 anong t he
list of articles and with whatever appropriate,
what do you think about that? |Is that something

that the United States Covernment woul d consent to,
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agree to or not?

W are aware of the statenent of the
Tribunal in the Ethyl Corporation case and al so we
are aware that under the procedural rules of the
Federal Court of Civil Procedure and under, and
bel i eve the same thing under D.C. Rules, that
amendnments to pleadings are normally very liberally
granted, received as a matter of course, provided,
of course, that the other side is always given an
opportunity to respond and due process is observed.

| amjust raising it as a possible point.

MR. LEGUM Let ne respond, briefly, and
then M. Clodfelter has the remarks that he would
like to make. O course, what we are talking about
here is the arbitration agreement pursuant to which
this Tribunal sits. And, of course, this Tribuna
has no authority to expand the scope of the
arbitration agreenent between the parties. So,
therefore, a notion to anend would, as a purely
| egal matter, not be anything that could cure the

defect that we are facing here. And on that | wll
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let M. Cl odfelter nake sone renarks.

[ Pause. ]

MR. CLODFELTER | apol ogi ze, M.
President, for that delay in answering.

We don't think you need to specul ate upon
whet her there are circumstances in which you could
entertain such a request for an anendment. W
don't think any circunmstances justifying granting
such a request could possibly be seen to exist in
this case.

We think it is very inportant for the
orderliness of such proceedings, and not just this
case, but future cases that will | ook back on how
this and other early cases are handl ed, that
cl ai mnts not be rewarded for their own
i nsufficient preparations and cl ai ns.

VWhat reasons are given for this del ay
here? Article 1103 has been the NAFTA as | ong as
Article 1102 has been. No excuse has been offered
for failing to raise this claimin a tinmely manner.

Was it done pronmptly? WAs it done within days of
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the Notice of Intent? It was not. Was it done in
even their Menorial? It was not. It was not unti
their reply to the Counter-Mnorial. Such
excessi ve delay could not, in any regine of
arbitration, | think justify adding the claim

We don't think that Ethyl supports this
notion in any case. In the Ethyl case, you wll
recall it was a question of whether or not the
cl ai mcoul d be maintained because the statute
wasn't formally enacted until shortly after the
Notice of Intent. We don't have any situation |ike
that at all.

W woul d think that it is a clear case
that no such anendnent shoul d be considered in this
case, and we woul d just ask that you not even
entertain the possibility.

M5. LAMM As | understand it, the
contention is that under 1122(1), this is a
function of consent. Unless there is strict
conpliance with the terns of the agreenent which

woul d require under 1119 a 90-day notice, and then
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under 1120, first, a submission of a claimthat it
simply can't be done, and even--there really isn't
any other provision that would permt an amendnent
of this.

MR. CLODFELTER: Cearly, the requirenent
for inclusion of identification of articles that
claimto be violated and the facts supporting them
in the Notice of Intent is a procedure of NAFTA,
and those procedures have to be conmplied with in
order for the United States to have been deened to
have consented to arbitration. So we think they
are clearly jurisdictional

M5. LAM Al right. M. Kirby, do you--

MR. KIRBY: Very briefly. Menbers of the
panel, we don't look at Article 1119 as a
jurisdictional provision. W think that it is
closely linked to basically what amounts to a
cooling-off period in the arbitration. Article
1118 and Article 1119 really need to be read
toget her. \What nornally happens in practice is

there is a Notice of Claimfiled under Notice of
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Intent filed under Article 1119, and then the
parties are obliged, first, to attenpt to settle a
clai mthrough consultation or negotiation in
Article 1118, and then Article 1120 you submit the
claimto arbitration.

Now, to read Article 1119, and | think the
Et hyl and the Pope & Tal bot cases both stand for
the proposition that Article 19 is not
jurisdictional, it is an elenent that is not
critical to giving jurisdiction to the Tribunal,
it's there merely to ensure that there is a tine
for the parties to cool off and to negotiate, and
that time to negotiate is 90 days before the claim
is submitted. That's in order to give the parties
time to actually talk about what their difficulties
are, and we took advantage of that 90-day period to
talk to the representatives of the United States.

Only then can you actually submt a claim
to arbitration, and that is under 1120--1120, then,
now you' ve got the arbitration started, because the

arbitration doesn't start until you subnit the



10

11

12

13

14

15

16

17

18

19

20

21

claimto arbitration. The arbitration then starts
under the, here, the Additional Facility Rules.

Article 1122 states that the applicable
arbitration rules, the additional facility rules,
wi Il govern, except to the extent as nodified by
this section. That gives us the right to go into
the additional facility rules.

There isn't a nodification--Chapter
Twenty, although it tries to reach a Code of
Procedure, it's not a Code of Procedure. What it
is is a very basic, bare bones, we'll give you
three sets of arbitration rules, and we'll have
some very limted notion of how you get to
arbitration. W'IlIl provide for the consent of the
party.

Now you pick your rules and now you work
the arbitration under those rules, and Article 48
of the arbitration rules clearly says that,
providing it's within the scope of the agreenent to

arbitrate, we read the scope of the agreenent to
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United States has agreed to arbitrate is

clains arising out of Chapter Eleven. Those clains
that arise out of Chapter Eleven, there was, in
fact, two additional clains that can arise out of
Chapter Fifteen. They are not at issue here, but
that is the scope of the agreenent to arbitrate.

Are we within the scope? Yes, we are.
And in any event, Article 34 states that a party
ought to have known that a provision of the rules,
of these rules or any other rules or agreenent
applicable to the proceedings or of an order of the
Tri bunal has not been conplied with and which fails
to state pronptly its objections thereto shall be
deenmed to have waived the right to object.

So we have the right to add ancillary
clains providing they are within the scope of the
agreement to arbitrate. | believe that the United
States has given its consent to arbitrate Chapter
El even claims. Article 1119 is not sonething that
goes to jurisdiction, and therefore | believe that

we are well within our rights to make that
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ancillary claim given it's within the scope, and
that in any event, if we weren't, the U S. has now
forecl osed because the U S. has deemed to waive its
right to object.

[ Counsel conferring.]

MR KIRBY: [|I'msorry. M friend rem nds
me, the particular circunstances in this case is
that the notion of 1103, in respect of 1105, didn't
even cone into play until the FTC issued its
ruling, rather, its interpretative notes, which was
| seemto recall it being the day we filed, but

everything seems to get accordi oned, gets squeezed

in time.

If it wasn't the day we filed our
Menorial, it was the day before we filed our
Menorial. | renenmber it came as quite a shock, but

certainly we reacted to it in what we consider was
an appropriate amount of time given that we were
faced with a state act by one of the arbitration
parties in this dispute, which seened to say on its

face that we are now issuing a ruling that is
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bi ndi ng on the party and forecl osi ng ot her avenues
of approach. So we identified the possibility of
maki ng a cl ai munder 1103 as reasonably quickly as
we could, and mentioned it for the first time in
our--we mentioned the possibility in our Mnorial.

My friend will fill in some additiona
details.

MR CADI EUX: W had mentioned it in the
Menorial as not as a possibility that we would
raise it, just by saying that if you read 1105
restrictively it would be sel f-defeating because
then we coul d al ways nmove forward to 1103. And
when we received the Free Trade Commi ssi on notes,
then we felt, well, the situation now has arisen
where we can nove on to an 1103 claim and
parenthetically we don't see the Al banian Bl Ts as
giving the same standard as 1105. Because even
t hough they may be based on customary internationa
law, they are not customary international |aw
They are treaty standards.

So that is why we, at the tine of our
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reply, that's when we made the fornal subm ssion.
We coul dn't before because we believed that there
was no 1103 claimpossible. So the United States
says we should have raised it in the notice two
years ago in front of factual events which we did
not control and could not be aware of.

M5. LAMM | think what the U S. is saying
is that you would have to file a separate
proceedi ng because you woul d actually have to give
them under 1119, the notice with the 90 days in
it, and those 90 days may not just be w ndow
dressi ngs. Sovereigns usually have sone amount of
time to deal with things that is not neaningless.
They may have negotiated with you, for instance, to
treat those things the sanme as whatever the award
in this does with this claimand not have the
burden of defending all of those things.

You know, there could be any number of
t hi ngs that woul d happen in this 90-day period, and
I think what they are objecting to is not having

what the treaty affords them this 90 days to
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consider with you how they m ght act.

MR KIRBY: If | could just address that
interms of the inmportance of the 90 days, and
agree the consultation period between the parties
is important, and during that period this party,
the United States party, was well aware of all of
the inplications and what the actual fundanmentals
of the claimfor it was. There is no suggestion
that with the--the use of Article 1103 is not to
i ntroduce something that is particularly new or
novel, it's sinmply to say, listen, if you' ve given
m ni mum st andard of treatment protection to other
i nvestors, we have the right to it.

M. Legum in fact, and | don't think
nm sheard him but he said he doesn't see any
substantive difference between the 1105 in the
Al banian BIT and the 1105 in NAFTA, the equival ent
of Section 1105 in the Al banian BIT. He doesn't
see a substantive difference.

That is interesting because in the

Al bani an BIT, the |anguage sets a, in any event,
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not less than full and equitable treatnment, a fair
and equitable treatment. So, to conplain about a
new cl ai m whi ch sonehow causes difficulty, when, in
fact, that new claimleads to a destination, that
is no different than the destination taken under
the first claim that is, 1105. There is clearly
no prejudi ce because if the two provisions are the
sane, then a violation of one will be a violation
of the other.

The corollary of that is that if the two
provisions, as the U.S. now states, are
substantively identical, then | think that that may
wel | be seen as an invitation for this panel to
interpret Article 1105 in light of the specific
| anguage of the provision in the Al banian BIT.

M5. LAMM | understand that position and
the 1103 issue, but | guess you have got two sets
of new clains. One is the addition of 1103, a
different substantive claim and the other is the
three contracts. And would you take the sane

position as to the three contracts?
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MR. KIRBY: Qur position with respect to
the three contracts is that there was adequate
notice in--in fact, our original notice of the fact
that continued application of the law, regulations,
policies, adm nistrative practices, et cetera,
woul d continue to cause us danage and as we went
f orwar d.

To adopt the U.S. position in this respect

is to do nothing but sinply insist that investors
become serial litigators, which is not good for
i nvestors, it is not good for state parties, it is
not good for panels, it is not good for the
adnmi ni stration of justice. It serves absolutely no
pur pose what soever. Nothing substantially wll
change. We are talking about a violative act which
is having its inpact on contractual situations.
The question of what is the inmpact, what is the
damage caused by that act, that's a question for
t he assessment of damages.

M5. LAMM And given that we don't have

any facts with respect to those three, are we to
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assune--if we were going to consider these, are we
to assume for those purposes that your allegations
with respect to liability are exactly the sanme as

they are for the first contract?

MR. KIRBY: The only difference between
the claims in respect of the three bridges will be
the steps taken by ADF to conmplete its contractua
obligations in light of the constraints of the Buy
America provision. By that | mean--1'mnot trying
to be--1"mnot trying to be smart here. |n each
case they had to act to conplete contractua
obligations that called for 100 percent U S. steel
And | think I've told you that they becane better
at doing it. In terns of the factual difference
that is it. But in terms of how much danage was
caused, that will vary. But in terms of what was
t he cause of the damage--

M5. LAMM  The cause, right.

MR KIRBY: The cause is identical. It's
the application of Buy Anmerica rules by essentially

Federal Hi ghway through a state to our client.
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M5. LAMM One nore question, just back to
the U S., and that's on Article 48. What is your
vi ew about the applicability of either Article 48
bringing these in as ancillary clainms or the waiver
provision, Article 34?

MR LEGUM | might start with Article 34.
There are several responses to that argunent. Let
me start with rul es-based response.

Article 46 of the ICSID Arbitration
Additional Facility Rules, in subparagraph (2)
states that, "Any objection that the dispute is not

wi thin the conpetence of the Tribunal shall be

filed with the Secretary-General ," et cetera, "or
if the objection relates to an ancillary claim for
the filing of the Rejoinder..." So Article 46(2)
sets forth a quite specific rule governing these
objections. It says if it's an ancillary claim

t he respondent has until the Rejoinder to object to
it. That's when we object to it.

So sinmply as a matter of application of

the plain terms of the rules, there is no issue
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here. In terms of the facts on the waiver claim
the Tribunal will recall that Ms. Tool e took us

t hrough the subm ssions of ADF in its Menorial in
some detail on Tuesday. She |ooked at the
references to Article 1103 in the Menorial, and
there was no reliance on Article 1103 as a basis
for relief. Instead, they sinply pointed to
Article 1103 to support their erroneous contention
that a subjective and intuitive formof a fair and
equi tabl e treatnent standard was incorporated into
Article 1105. |In other words, they made--they
referenced it as part of their argument to support
their 1105 claim but there was no 1103 claimin
the Menorial, which can be, | think, quite clearly
denonstrated if you | ook at the subm ssions, which
began on page 72 of the Menorial, paragraph 313. |
simply note that for the record. |If the Tribuna

| ooks at that, it will find that there is no claim
for relief based on Article 1103. So there was no
claimunder Article 1103 for us to respond to in

our Counter-Menorial.
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As for the suggestion that the fact that
t he NAFTA parties unaninmously interpreted Article
1105 in a manner different from ADF, as we have
just heard, as the basis for its excuse for not
presenting an Article 1103 claimearlier, if the
Tri bunal |ooks at the Menorial, ADF's Menorial, it
will see in paragraph 213 on page 52 that ADF was
wel | aware that the NAFTA parties unani nously
viewed Article 1105(1) to incorporate--and |I'm
quoting from paragraph 213 of the Menorial. 1'Il
guote the first sentence of that paragraph.

"At one end of the spectrum State Parties
have claimed that the protection afforded by
Article 1105 is nothing nore than the m ni num
standard of treatnent in customary international
[ aw. "

Qoviously, at the tine that ADF submitted
its Menorial, it was well aware that the three
NAFTA parties were of that view. And, therefore,
we woul d submit there is no excuse for its delay in

presenting an Article 1103 claim contrary to what
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we just heard.

| think that

responds to the waiver point

and the point on Article 48.

PROFESSOR DE MESTRAL

there is no excuse or

But you are saying

it cannot be done?

MR. LEGUM Both, actually.

PROFESSOR DE MESTRAL: That is what |
hear d.

M5. LAMM | have one nore that's wholly
unrelated. | see on page 8 of the Investor's Reply

there's a quote--it's the last quote on the page,

and it refers to the United States

23. | haven't been able to find

Count er - Menori al

it on that page, but I'msure it's probably just a

typo. Maybe it's in there sonmeplace. But it says,

"ADF is quite correct that the federal-aid highway

program provi des for funding and ot her assistance

t hat cannot be consi dered procurement under Article

1001(5) (a) .
MR CADI EUX:

bottom of the page.

["msorry.

You're at the
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M5. LAMM  Yes.

MR CADI EUX: That's footnote 8, which is
at page 32.

M5. LAMM In any event, |'mjust assum ng
that the statenent there, you're tal king about the
funding itself, and that's really your argunent,
that it's the funding not necessarily the program
whi ch might be the conditions.

MR. LEGUM That's absolutely correct.
VWhat we're tal king about is the funding, the grants
t hat are provided--

MS. LAMM Right.

MR LEGUM --and not the donestic content
speci fications--

MS. LAMM Right.

MR LEGUM --that are required as a
condition for that funding.

M5. LAMM Okay. That's all 1 have.

PRESI DENT FELI CI ANO Well, we seemto
have cone to the end of our questions at this tinme,

and we wanted to say that we appreciate your
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staying here and responding to these inquiries. W
thi nk that we needed to nake those inquiries in
order to enable us to understand your respective
posi tions.

| see that the representative of the
CGovernment of Mexico raised his hand. Did you want
to say sonething, sir?

MR. ROMERO  Thank you, M. President. W
would Iike to join to our friend s request from
Canada in order to nake an 1128 submi ssion. In
this case, we would like to request this Tribuna
to grant us the opportunity to informthis Tribuna
a week fromtoday whether we will be filing an 1128
submi ssi on.

MR KIRBY: M. Chairman, if | could
interject for a second, this is the second tine
that this has happened w thout notice to the--certainly
wi t hout notice to the investor party that
at the end of the day a representative of another
state party--another state non-party--and | say

this with enornous respect for the representatives
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of Mexico and for the Mexican Covernment. However,
| think that there is an inportant question of
principle at stake here.

We have been through a fairly prol onged
series of pleadings. The CGovernnent of Mexico and
the CGovernnent of Canada have had access to those
pl eadi ngs, and the representatives of the
Governnment of Mexico and the Governnent of Canada
have sat through these proceedings silently al
al ong.

The CGovernnent of Canada and the
CGovernment of Mexico have already filed Article
1128 subni ssions. They requested perni ssion and
they did so.

Now, | think the question of principle,
the very inmportant question of principle, is
whet her 1128 conprehends permitting states that are
not parties to the agreement to sit, not
participate, but to sit and watch both parties
fight it out during an entire week of hearings, and

then to once again open the debate by filing
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subm ssions after pleadings. | think the Tribuna
shoul d consi der very, very carefully whether that
ought to be established as a question of practice,
and | think fromthe investor comunity--and |']I
take the liberty of speaking for the investor
conmunity--1 underline the seriousness wth which
any investor will undertake a Chapter Eleven claim
or any other claimagainst a state governnent.

However, if after litigating that entire
claimother parties to the agreenment can cone in
and file post-hearing subm ssions, thereby
reopeni ng the debate, | think that that is placing
an inordinantly difficult and heavy burden on
investors. | would draw the Tribunal's attention
to Article 28, which states, and | quote, "On
witten notice to the disputing parties, a party
may make submi ssions to a Tribunal on a question of
interpretation of this agreenent.”

Both state parties, Canada and Mexico
state parties to NAFTA, regular parties to this

arbitration, both parties have exercised their
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rights under Article 28, and now at the end of the
day, when the ganme is basically whistled closed, we
have Mexico, the state party, wanting to | eave the
door open to a brand-new proceeding. Let's have
anot her round of pleadings. | want to put it on
the record that | seriously object to the Tribuna
considering, at this stage, additional Article 1128
subm ssions, given that the parties have exercised
their rights under that provision.

Thank you, M. Chairman

MR LEGUM M. President?

PRESI DENT FELI CI ANO: Thank you, M.
Kirby.

Yes, M. Legunf

MR, LEGUM May | present a few brief
observations by the United States on what M. Kirby
just said?

PRESI DENT FELI CI ANG Pl ease go ahead.

MR. LEGUM Under the plain terns of
Article 1128, a nondisputing party may, as a right,

make subnissions to a Tribunal on a question of
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interpretation of this agreement. The only

requi rement for that is the provision of witten
notice to the disputing parties. Now perhaps M.
Kirby's copy of the NAFTA is different from m ne
but m ne makes no reference to a limtation on the
nunber of subni ssions by the nondi sputing parties.

Now M. Kirby is correct that there has
been no witten notice, although | would submt
that the transcript of these proceedi ngs should
adequately suffice for that purpose.

In terns of establishing a practice, there
is already a practice established in these cases,
and the practice is that the nondi sputing parties
very often nake precisely these requests. On two
occasions in the Loewen case, exactly the sane
procedure was followed. The nondi sputing parties
made submi ssions after the conclusion of the
hearings, and in practically every other case that
| could think of right now in which there was a
hearing, the practice was foll owed exactly as has

been suggested in this case.
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I woul d suggest that M. Kirby does not
speak for the investor conmunity, as he just
purported to, because in each of these other cases
the investors had no objection to the state parties
exercising their right, under Article 1128, to make
a submi ssi on.

Now | can al so say from havi ng observed
t hese Chapter El even proceedings that the state
parties generally are extrenely solicitous and very
much have in mind not disrupting the proceedings.
The Tribunal will recall that the parties
suggested, without consulting with Canada or
Mexi co, that the 1128 submissions in this case come
in after the Counter-Menorial, but before the reply
and the rejoinder, and therefore before the issues
in this case were as fully devel oped as they are
t oday.

It is, therefore, perhaps quite
under st andabl e that there nay be issues that have
been clarified. Certainly, there have been a

nunber of issues that have been clarified during
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t he course of these hearings in such a manner that
Canada and Mexi co might wish to consider whether
they would wi sh to exercise their right under
Article 1128, and therefore we woul d support the
requests of both Canada and Mexico to make such
submi ssi ons.

Thank you.

PRESI DENT FELI CI ANO: Thank you, M.
Legum

The Tribunal has itself had an opportunity
to think alittle bit about this particular matter.
As a matter of fact, our very efficient secretary
has put together what has happened in earlier
cases, M. Kirby, and in earlier cases
representatives of state parties to NAFTA have nade
requests for subnission of post-hearing nmenoranda.
My understanding is that, in many cases, or in all
cases, they did not nake actually these
subm ssi ons, but they requested for opportunity to
state whether or not they were, in fact, going to

make such subm ssi ons.
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| rmust say that in 1128 we see no
[imtations as to the nunber of subm ssions that
may be made. Ms. Lamm has just invited mny
attention to the fact that in the text of 1128 the
word "subm ssions" used, which is of course plura
and, secondly, there is, in fact, quite a bit of
time within which they can nake or they can give
witten notice of their intent. | interpret the
request of the representative of the Government of
Mexi co sinply as an opportunity wthin, say, one
week, which is the sane tine that we gave the
representative of the Government of Canada to
i ndi cate whether or not they would file a witten
submi ssion in this particul ar case.

The only limtation under 1128 relates to
subm ssions on a question of interpretation of the
agreement, but just about everything here rel ates
to the interpretation of the agreenent.

Having said that, M. Kirby, | want you to
be assured that if and when the Governnent of

Mexi co and the CGovernment of Canada do, in fact,
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file witten subm ssions, you will be furnished a
copy of these subm ssions, and you will be given an
opportunity to nake appropriate responses to these
subm ssions. So, please, rest assured that the
requi rements of due process will be fully observed
by the Tri bunal

| do not interpret the request as in any
way a request for reopening the proceeding in any
great big manner. As a matter of fact, the
conpl etion of the oral hearing today does not, for
oursel f, for the nenmbers of the Tribunal, signal a
closing of the record of this case. W propose to
conmence our deliberations inrediately. 1In the
course of the deliberations, we may well find that,
gee, we forgot sonething, and then there is
somet hing that we want to ask another submi ssion
from Ms. Menaker over other or fromyou or M.
Cadi eux.

So it will be some tinme before the record
of this proceeding may be regarded as cl osed

definitively, although |I am anxious to be able to
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start deliberations with ny two distinguished
col | eagues here. It is not so easy to get three
people fromdifferent parts of the world together,
as you know. That is all we are doing, but we do
propose to start deliberations right away.

My col | eagues and | want to thank you for
t he seriousness, and the diligence and the care
wi th which you prepared for this oral hearing. |
know all of you spent a great deal of tinme,
expended a great deal of effort in coming here and
maki ng your presentations, and in responding to our
inquiries.

You probably thought some of the questions
are unnecessary or maybe off-tangent or whatnot,
but that is because for some of us, and that
includes me, this is the first NAFTA case | sit in.
| hope ny learning period isn't too prol onged, M.
Ki rby.

Thank you very much, and we hope you have
a safe return to your respective places of work and

resi dence.
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MR, LEGUM M. President, may | ask one
poi nt of order just before we cl ose?

PRESI DENT FELICI ANO M. Legum go ahead.

MR LEGUM | would just like to clarify
ny under standi ng that although the proceedi ngs have
not yet been declared cl osed, we have, of course,
conpleted the witten procedure envi saged by the
additional facility rules, and Article 35 of the
additional facility rules states that if any
guestion or procedure arises which is not covered
by these rules or any rules agreed by the parties,
the Tribunal shall decide the question.

| would just like to confirm our
under st andi ng that absent an agreenent by the
parties or a decision by the Tribunal, no further
witten subnissions will be entertained? 1s that
correct?

PRESI DENT FELICIANO | think that is
correct. What | neant to say that | do not
preclude the possibility that in the course of our

di scussion in the next few days we, neani ng nmenbers
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of the Tribunal, may find that there are sone
areas, one or nore areas, that we feel we would
benefit significantly from additional statements
fromboth parties.

If that shoul d happen, we would issue an
order requesting subm ssion on an identified point
or points. But you are quite right, the forma
pl eadi ng stage has been conpleted. So we do not
propose to ask you a surrebuttal, if there is such
a thing, or anything further.

If we do request any further statenent, it
will be on very narrow, identified points, not a
full reargue of the matter. | only made that
reservation, as of now | do not expect that we
woul d need to do so, but that is all we wanted to
state.

MR. KIRBY: M. Chairnman, M. Legum knows
the rules a lot better than | do and seened to
i ndicate that further witten subm ssions woul dn't
be permitted w thout agreenent of the parties or an

order of the Tribunal. | have no difficulty with
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that. However, | would like the Tribunal to order
that in the event Canada or Mexico files

subm ssions, that the investor party will, as a
right, be able to respond to those subni ssions and
that that becone a part of any order in respect of
the right of Canada and Mexico to file such
submi ssi ons.

In other words, | sinmply want to protect
my right to file a submission to anything that is
filed by the other two state parties to NAFTA

PRESI DENT FELI CI ANO | believe we can
gi ve you that assurance. The assurance is given to
both parties to make any respondi ng subnission that
they feel would be appropriate. So neither party
shoul d have any concern, as far as that is
concer ned.

M. Clodfelter?

MR. CLODFELTER  One last point for the
witten subnmissions. | would just refer the
Tribunal to the request that we nade in our

Menorial for an award of costs, costs of the panel,
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961
costs of the Secretariat, and our own costs of
presenting our defense in accordance with Article
59 of the ICSID Additional Facility Rules and
i ndicate that we stand ready to provide the witten
i nformati on contenplated in those rules that m ght
be necessary to make such an award.

I would just add that one addendumto what
m ght be requested by the Tribunal in the way of
witing as well.

Thank you.

PRESI DENT FELI CI ANO: Thank you, M.
Clodfelter.

Now, unl ess any of my coll eagues woul d
like to make any additional statement, | guess we
can adjourn this.

You are finished with your statenent?

MR. ROMERO Yes, M. President, just to
say on behal f of the CGovernnent of Mexico, thanks
for this opportunity.

PRESI DENT FELI CI ANG Thank you, sir.

[ Wher eupon at 3:33 p.m the hearing concluded.] -«



