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On July 26, 2004, Canada delwered its submissions challengmv the Investor’s refusals to
certain of Canada’s reformulated interrogatories (* ‘Canacfa s Submissions™). The
disputed reformulated interrogatories, together: with the reasons for the Investor’s refusals

10 answer them, are attached 2 Appendlx “A” to this respo:rse

Overview

Canada’s disputed refonnulatec}l interrogatories are improper ae:
I
(a)  The original mterrogaltory has not been reformulated - The Tribunal’s
Decision of Junc 21, 2004 directed Canada to reformulnte all of the
nlerrogatories that the Investor bad refused to answer - Canada has not done so.
On a number of occas:olns, Canada simply. asscrts :that the original question was
proper or continues to seek the same jrrelevant information that was previously
refused by the Investorf |
|
(b)  The reformulated mte:'rrogatory is not clearly directed to matters of fact -
Many of the disputed reformulated interrogatories f2il to meet the requirements of
paragraph 26 of the Tn'llmnal’s Decision which requu-ed that the reformulated
question “be clearly directed to matters of fact”. Instead, Canada’s reformulated
interrogatories contmu«", to seek legal argument and expcn evidence; and

! ! !
© The reformulated inte!rrogatory is a new questm]‘l unrelated to matters at
issue in the arbrtratmn For 2 number of quesuons, Canada has not
reformulated the mterrogatory but has instead asked a completely different
question. These new mterrogatones also relate tq miatters which have not been
pleaded. Canada isno enntled to ask new and u:relf:vant questions at this tme.

I l t .
Procedural History - l ) , . '
On September 12, 2003, Canada submnted its ongmal interyogatories, consisting of 197

quesnons, to the Investor ‘Om éepxember 26; 2003 the Investor agreed to answer 89 of

these interrogatories.

" . ?

On February 26, 2004, Canada d cL:vered its suklamrssrons d:sputmg the Investor’s refusals
to certain of its interrogatories. The Investor responded to ¢ Canada s submissions on
March 4, 2004. ? i - i \

: i K ll
On June 21, 2004, the Tribunel is§ued its Decmans of thie zI:'vwzal Relating to Document
Production and Ilzterrogatone (the “Tribunalis .Deczsrox;") In.it, the Tribunal ordered
Canada to refotmulate all of 1ts disputed interrogatomes. L»Sﬁ»eer:ﬁeally, pamgraph 26 of
the Tribuna!l’s Decision requlred Canada to submit “more specific interrogatories™ which:

|‘:‘1
B R
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*{1) are more c)early directed tomatters of fact (bearing in: mmd in particular the second sentence
of Para. D.1 of the direction of Apnl 4, 2003); - :

(2) will help narrow the scqpe of the claim as pleaded; and

(2) do not require documents to be disclosed™.!

6. Canada sobmitted its reformulated interrogatories on July 6, 2004. The Investor
delivered its response to Canada s reformulated mterrqgatclnes on July 19, 2004 agreeing
to answer 335 of the 111 questions in full or in part. ‘bln e

M. Canada’s Remaining Reformulated Interro gatones are Improper
A Questions Which Have Not Been Reformulated

7. The Tribunal’s Decision requn'ed Canada to. mformu]atefal of the interrogatories that the
Investor had refused (o answer. Yet Canada has eﬁ'ecnvely ignored the Tribunal’s
Decision by resubmitting many interrogateries either in thelr original form or with only
superficial changes. In order 1o demonstrate Canada’s, refusal 1o properly reformulate the
interrogatories, the Investor has listed both Canada’s orxgmal interrogatories and its
purportedly reformulated mterrogatones at Appendzx “A”.

i

8. For three interrogatories (qu&et:ons 18, 80 zmd146) Canadahas simply repeated the
original question without any modification. Canads } msxsts that the original questions
were “proper”, nomthstandmg the Tribunal's Decman ]

Lty

9. Canada made submissions to the Tnbunal on 1ts ongmal interrogatonies motion. After
considering Canada’s position and the Investor § response, the Tribunal ruled that all of
Canada’s disputed mterrogatones had to be refonnulated The Tribunal’s Decision did
not make any exceptions. Canadacannot now have g second oppormmity to effectively
ask the exact same question in the Face of the Tnbuna.l s' blear mstmcuons that all
interrogatories be reformulated ‘ i :

10.  With respect to Question 18, w,hxch seeks business mformatgon about the Investor’s
“market share”, Canada attempts to get around the Tribunal's requirement to reformulate
the originaj question by stating thai the Investor has also ed 2 similar question of
Canada. However, the Investor has agreed to prowde Canada with internal data
calculating various forms of market share for the penod gro 1997 to 2002. Indeed, the

Investor has already provided doct:'tments comammgthi's rmavion.

,(\

11. Canada’s interrogatory, howevpr, is improper in two resp_ec .s. First, unlikc the Investor’s
request, Canada’s interrogatory seeks information for a2 21 year period (1975-1996)
1 S }]
! Paragraph 26 of the T¥ibunal’s Deci'sio;q}. o f
L i i
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which is not the subject matter of &us arb:tranon 'Second, Canada seeks a definition of
what constitutes “market share”, which may require expertievidence and legal argument.
Business calcnlations of market share may be different ffom Iegal defmitions of market
share. While the former may be apprcpmte questions, the[latter are not.

12.  Question 80 is another example of Canada repan:mg the' exact same question. This
question originally asked the Investor to “identify the custdms functions that UPS alleges
Canada Post performs”. The Invqstor refnsed to respond to the question as 1t sought
particulars which would be set out in the. MemonaL ‘Canada “reformulated” the question

as “List and describe the * customsll functions’ that Uf’S dlleges Canada Post performed™.
The only difference between the original #nd the “reformulated” question is one of
semantics, with the words “list and describe” rcp]acmg thejword “identify”. The two
questions are exactly the same without any aftempt to refogmulate or marrow its scope as
directed by the Tribunal. Accordingly, the Investor continnes to maintain its objection
and takes the position that such paruculars w:lllba dealt swith in‘the Memorial.

13.  In addition to-questions 18, 80 anﬂ 146, there are other purportedly reformmulated
interrogatories in which Canada c.ontmu&s to ask questions of the Investor that suffer
from the same problems as Canacla’s ongma] mtmogatonus The Tribunal’s Decision
required Canada to reformulate jts questions so that they aze more clearly directed to
matters of fact and narrow the SCQype of the claim. Canada’s interrogatories remain
overbroad and irrelevant | ; N ‘

' :i t ta)

B. Questions That Have Not Been Dlrected 'Fb Mn ers of Fact

14.  Paragraph 26(1) of the T nbunal s',Decmon requued Cznada 1o submit “specific
interrogatories” which were “more clearly dn‘ected to matr.ers of fact”. The Tribunal’s
direction in this regard accepted the validity of thetInVestor s objection that many of
Canada’s original mtcnogatones:wae questions of mzx:d fact and law.

15.  Despite the clear wording.of the Thbzmal' s Decmon, Canada has asked many
interrogatories which are supmﬁcxally refomulateﬂ but lennally still remain questions

of mixed fact and law. For examplc Canada has askcd th‘ followmg reformulated
interTogatories : : ! '|, ¥

-:{ 'l‘

I l .
121(a) When did UPS Cauada first beclome aware of" Canada Post’s Ieged ‘‘monopoly infrastructure™,
Deseribe the event(s) which leaﬁd‘ 1o UPS 'Canada acqumng rh k:nowledge
o o '
140(z) When did UPS Canada first bccl‘ome awar!e that 'Canada Po *s\f had the dlleged ability 1o engage in
forms of alleged “discriminatory and unfarr behaviour™ Prowide a description of cach such
alleged “behaviour™. 1af L ! S -
P Jr ki SR

16. Canada has sought to justify theswT mterrogamnes by insis ! g‘ﬂ:;&t the question asks only
for the date on which the Investor gﬁrst acqum:d lcnowledg of the subject matter at issue.
Canada takes the view that the Imﬁ'Fstor can answer 1he tenjporal component of the

”x' ]
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question without engaging in a de:tﬁnition of','su;_:h terms as
infrastructure’ or “discriminatory and unfair behaviour”. -

P TRALLEMSEAL W YW VLY s VUL
)

ﬁnarket share”, “monopoly

Contrary to Canada’s position, questions of this kind are n

t “straight forward matters of

fact”. The precise extent of monppoly and competition in vVarious markets are matters
that may require expert opinion. 'Similarly, the' deteymination of “discriminatory and
unfair behaviour” is a conclusion of mixed fact and iaw swhich necessarily requires legal
argument on the scope of the national treatment obhgatmn in Article 1102 of the

NAFTA. There isno vnmess of the Investor to whom su

Interrogatories calling for such legal argument;or expert evi

Other questlons which seek legal detcrmmatlons of “delég‘
or an “agency™ relationship are equally pmblematxc Alth
cloaked in the form of a temporal inquiry, they remain inva
matters which invariably will require legal argument to det
& Witness cannot deal with ar the interrogatory stage. l ‘I‘hey
portion of the arbitration

questions could be directed.
dence are not appropriate.

ated govm)mmtal athority™?
pbugh these questions are now
alid. ‘They relate to subject

ine. These are matters that
must be left for the Memorial

C. The Reformulated Interrogatory isa New Qu
Issue in the Arbltratmn L B AR

TR
A .z‘-']

i
I

on Unrelated to Matters at

Canada has asked a number of quesuons whu:h cons'ixtute enurely new and unrelated

questiops, and as such, are invalid. These questions.are n
interrogatories”. Rather, they are addressed at entu'eiy de
event, the new interrogatories relate to matters that are not

“reformulated
erent subject matters. In any
at 1ssue in the arbijtrarion.

For example, question 110 of Canada s ongmal mterrogatmy soughl mformation from

the Investor about allegations that Canada had made‘excessive payments to Canada Post
upon Canada Post taking over adn;xmsn-ancm of its pt ensionl plag. The purportedly
reformulated interrogatory is a series of questions all relaﬁng to UPS’ pension plan. The

new interrogatory has no relatlon to: ‘Canada Post’s pt‘ansm:{ plan or its administration.

Canada has attempted to justify the new interrogatory on.
relating to the administration of Canada Post’s pension

e baSlS thai allegations
has been pleaded in the

Revised Amended Statement of Claim (“RASC") as g quj jon of Article 1102 of

NAFTA. Such an mquiry, Canada alleges, is somehyw i'e
whether the pension plans of the Investor and Canada Post

". |J]
! . : ;'1 ) ]

O ")

A
3 o v
* See, eg. refonnulaled interrogstory 15: L o i

} See, eg, reformulated interrogatory llnE(a). CooE f

vant because it goes to
are in “like circumstances™.
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However, the Investor’s pension plan is not at issue hn this arbitration. The issue as
pleaded in the RASC relates to wﬁcmer excessive péyme were made by Canada to
Canada Post with respect to the admm1strauun of I 1ts4pe.nsx n plan and whether this was a
violation of Canada’s Article 1 102 oblxgauons, In 1t§ Std ent of Defence, Canada did
not raise any allegations quest:omng the admnustran?n of the Investor’s pension plan.
Canada cannot now be allowed to se the interrogatdry pracess to obtain information
with respect to an issue which was not a subject matier of any of the pleadings. Canada’s
action in this regard is inconsistent with the Tnbumls Decision requiring that the
reformulated interrogatories be used as a way to “he} narrpw the scope of the claim as
pleaded”. . ! L

il
h

Canada has used a similar tactic fcIr question 115(b) i Ongmall ,.Canada had asked the
Investor about what constituted fau- and non-dxscnmlmato access to Canada Post’s
infrastructure. The reformulated quesuon now asks about the terms and condirions under
which the nvestor allegedly grams “access 10 its mﬂlastm ture 10 its corporate family
and 1o its competitors”. The refoqnulated quauon xs an unrelatcd and irrelevant

guestion and as such is invalid. i ! 'i .

. - ' :.' . - 4‘ . |
As with the pensions matter, acecsls to the Investor’syalléged “infrastructure” is not at
issue in this arbitration, having not been pleaded in én'.her e RASC or the Staternent of
Defence. In the absence of such pleadmg, Canada eannot Use Article 1102 as a
springboard to obtain information hbout 2 matter which hé not been put at issue by

either party. As such, the interrogatory is 1mpmper |

Canpada’s Submissions Do Not A urately Silmanlze the Investor 8 Objections

Contrary to Canada’s subtmssxons,t the Invmor has ot 2ss rted that any information
related to matters pre-dating 1997 Es irrelevant Tht ( Investor has agreed to answer
questions specifically directed to 3 hen it became aware of [facrual maners even if this

enquiry may lead to answers that re-date 1997 l

However, Canada has not hrmted Fs requests forp 19? mformatxon to matters relating
1o lbc date that the Investor acquued knowledge of g‘tam &'actse As stated by Canada:

Canada has asked for this information directly ' g for the dst_e UPS Canada first acquired
knowledge of certain alleged fadls Capada h also requestec it indirecely by asking about actjons
UPS, UPS Canada or any group ybof which enhe:' isa membér may have taken relating to these
alleged facts. [Emphasis added] M , :

* Canada‘s Submissions at pa;a- 7.

S Canada’s Submissions at para. 9. | °|
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Canada cites its questions re}atmg to whether UPS Canada or agry trade association it

belongs ro retained lobbyists as an example of qust:ons duredly relating to temporal
Jurisdiction. o b K '-_ ‘ '

27.  The Investor has agreed to answer quesnons drrecﬂy felated Wwhen it acquired
' knowledge of certain facts, but not questions that are| dly “indirectly” related to
this issue. Canada’s reformulated imterrogatories ha'drm be Tcleatly directed” at relevant
and material facts that will narrow the scope of this arbitration. Canada’s “indirect™
questions do not meet this standard. Quesuons such! as thos seeking information about
lobbyists are merely fishing expcdmons < ; l Lo :
W

28.  Just as the Investor does not object to queshons c]early dn‘eﬂed at tempora] issues, the
Investor does not object to factudl questions clearly ﬂflrected at issues of harm or maxket
share. Rather, it objects 1o Canada’s attempts to use these igsues 10 obtain the Investor’s
legal or ‘evidentiary strategy. For example, questmnﬁr customers lost “as a result
of the alleged breaches of NAFTA”™ necessanly reqqﬂ;e X argument and expert
evidence. They are not matters ot‘ fact that may be answ by a-witness.

V. Conclusion i B

o i T A '

29. At Appendix A, the Investor has listed the disputed onmulated interrogatories
discussed sbove. For each quesuon, we elabontz pon the|specific objections that apply
thereto. . | :

30.  For the reasons set vut sbove, !hé Im}eswr subr'hits ¥t 211 of Canada’s reformulated
interrogatonies attached at Appendxx Aare nnpmper the Tribunal to distmiss
Canada’s Subymissions i their enm'ety Canada has w | given two opportunities to
ask proper questions. It has faﬂed 1 do so. The Tn . unal should not grant any farther
leave to Capada to ask forther quwtmns ! i

| A
5 0 l o

All of which is respectfully submitted. | | [

Submitted this 4" dsy of August, 2004 | ; 1 o
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- Barry Appleton o

for Appleton & Associates Internauonal Lawyers M
Counset for the Investor, UPS of America, Inc. ;






