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A, Order for the Protection of Confidential Information

The disputing parties have agreed upon most operative provisions of the enclosed draft
confidentiality order. The sole remaining issuc scparating the parties is the interaction of
Canada’s Access to Information Act (“ATIA”) upon the Tribunal’s eventual Procedural
Direction. Canada seeks to have its domestic law govemn the determination of confidentiality
under the Tribunal’s direction. The Investor seeks to have the Tribunal’s direction govern
whether information is confidential or not. The areas of disagreement between the parties are set
out in paragraphs: 10, 11, 1(b)(iii) and 9(2)(b).

Paragraph 18

Canada has proposed the inclusion of paragraph 10. The Investor rejects the inclusion of this
paragraph. Paragraph 10 provides that :

Nothing in this agreement shall be construed as to abrogate any claim or enfitlement to refuse to
disclose any information on the basis of a privilege, ground for exemption or non-disclosure or
public interesi immunity arising at common law or by Act of the Parliament of Canada.

The effect of Canada’s proposed paragraph 10 would be that Canada could unilaterally change
the substance of an agreed procedural order of this NAFTA Tribunal through a unilateral
“interpretation” and application of its own domestic law. The Investor submits that Canada’s
approach should be rejected by this Tribunal for the following reasons: '

1. It is a violation of the provisions of Article 15 of the UNCITRAL Arbitration Rules and
the NAFTA itself to permit Canada to rely on its domestic law to unilaterally determine
what confidential information in this arbitration may be released. It is simply inconsistent
with Canada’s good faith acceptance of this international arbitral process provided for in

'Chapter 11. For example, Canada’s domestic concept of Cabinet Privilege may not be
consistent with international law concepts of privilege. Canada would have Canadian
domestic law trumping the NAFTA and the laws of its NAFTA partners.

This NAFTA claim is governed by international law and the provisions of the NAFTA.
The Pope & Talbot NAFTA Chapter 11/ UNCITRAL Tribunal denied that a domestic
law could determing the production of evidence in an international arbitration. The
Tribunal did not agree with Canada’s refusal to produce documents, nor that scction 39 of
the Canada Evidence Act (dealing with Cabinet Confidentiality) applied to a NAFTA
Chapter 11 arbitration, The Pope & Talbot Tribunal ordered Canada to provide
descriptions of the documents in question. The Tribunal concluded:

In the specific comtext of a NAFTA, arbitration where the parties have agreed to operate by
UNCITRAL Rules, it is an overriding principle (Article 15) that the parties be treated with
equality. The other NAFTA Parties do not, so far as the Tribunal has been made aware, have
domestic law that would permit or require them to withhold docwments from Chapter 11 tribunals
without any justification beyond a simple certification that they are some kind of state secret. In
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thésc circumstances, Canada, 1f it could simply rely on s. 39 might be in an unfairly advantaged
position under Chapter 11 by comparison with the United States or Mexico.'

The Pope & Talbor Tribunal addressed this issue again in its Award on the Merits of
Phase 2° noting that during the document production process, Canada objected to
producing cabinet confidential documents, and the Tribunal ruled that the Canada
Evidence Act by its terms did not apply to NAFTA Chapter 11. Canada refused to comply
with the Tribunal order and did not produce nor even identify the documents, so that the
Trbunal could “make a reasoned judgment as to their relevance and materiality.” The
Tribunal stated in its Award that:

... The Tribunal deplores the decision of Canada in thig meatrer. As the Tribunal noted in its
decision on this matter dated September 6, 2000, Canada’s position may well be a derogation from
the *overriding principle” found in Article 15 of the UNCITRAL Arbitration Rules, under which
these proceedings have been comducted, that al1 parties should be treated with equality. Moreover,
Article 1115 of the NAFTA declares that there shall be “equal treatment among investors of the
Parties.” As Canada’s refusal to disclose or idenrify decuments in these circumstances is at
variance with the practice of other NATTA Parties, at least the United States, that refusal could
well result in a dendal of equality of treatment of investors and investments of the Parties bringing
claims under Chapier 11.

The Pope & Talbor Tribunal also rejected the language that Canada is now atternpting to
insert as new paragraph 10 in its version of 2 revised agreement.® The Pope & Talbot
Tribunal also rejected Canada’s suggestion that the ATIA overrides the procedural order
of the NAFTA. Tribunal.®

There are three different domestic information disclosure regimes operating throughout
the three NAFTA Parties. The differences between these Regimes could create a situation
where the same information could be confidential in one country while being subject to
disclosure in another. To avoid inconsistent results, the NAFTA itself incorporated by
reference reliance upon the UNCITRAL Arbitration Rules which provide explicitly for
confidentiality, unless both disputing partics agree to the contrary. Canada’s suggestion is
that its domestic law should govern the muitiplicity of jurisdictions involved in this ¢laim
and should be adopted by this Tribunal as the governing law.

! Fope & Talbot and Canada, Decision by T'ribunal, September 6, 2000 at para. 1.5.

2 Pape & Tathot and Canada, Award on the Merits of Phase 2 by the Tribunal dared April 10, 2001, at

pure. 193

* Pope & Talbot end Canada, Decision and Order of the Tribunal dated March 11, 2002 at para.12.

* Pope & Talbot and Canada, Decision and Order of the Tribunal dated March 11, 2002 at para 17.
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3. Under the ATIA, in response to a request for information from the publie, Canada is
entitled to invoke the “international affairs” exemption to protect the confidentiality of
documents submitted in a NAFTA arbitration. This exemption permits Canada to deny a
requestor documents that relate to “intermnational affairs”. The documents protected by a
procedural order issued by the Pope & Talbot Tribunal were ordered confidential, but in
regponse to the Investor’s complaint that such an exemption shouid apply, Canada refused
to comply with that Tribunal’s order and indicated its intention to make the documents
public. This is an example of the fact that Canada’s own access to information law does
not permit an investor to have input into Canada’s determination as to whether to comply,
or not, with its own exemptions. This is another reason why the Investor requires the
safeguard of & confidentiality agreement subject to international law.

Consequential Amendments

If it is determined that this Tribunal orders government confidentiality as advocated by
the Investor, it will be necessary to adopt the bracketed text contained in Paragraphs

1{b)(iii) and 9(2)(b) .
Parapgraph 11 ~ The Obligation to provide Prompt_ Notice to the Investor of Information Requests -

Canada has proposed amendments to the Investor’s text in paragraph 11 dealing with the
obligation of Canada to provide adequate notice to the Investor of an information request, The
Investor submits that Canada’s approach should be rejected by this Tribunal as being in violation
of the provisions of Article 15 of the UNCITRAL Arbitration Rules and NAFTA Article 1115 as
this proposal fails to treat both of the disputing parties equally.

This same question was considered by the NAFTA Tribunal in the Pope & Talbot claim. In that
arbitration, a member of the public had requested documents under the ATIA fifteen months
prior to Canada giving the Investor notice of such request. After being in breach of its own time
requirements under the ATIA, Canada then gave only thirty days notice to the Investor.’ The
Tribunal reacted swiftly by amending its procedural order o allow the Investor more time to
adequately respond and denied Canada’s reliance on the ATIA as averriding the NAFTA
Tribunal’s procedural order on the protection of confidential information.

The inclusion of this paragraph in the NAFTA procedural order for this arbitration was proposed
by the Investor to ensure that prompt notice in future is given to UPS once a request is made to
Canada by a member of the public under the domestic ATIA. This is to give the Investor an
adequate apportunity 1o respond to such request for disclosure. While a thirty day period to
respond to any notification can be safeguarded by means of a procedural order, only with the
inclusion of the Investor’s proposal can it be assured that it will be notified promptly upon a
request under the ATIA. In light of the conduct towards the Investor in the Pope & Talbot

> Pope & Talbot and Canpde, Decision and Order of the Tribunal dated March 11, 2002 at para 22,
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arbitration, this request is a reasonable course for this Tribunal to take to avoid such future
unfortunate situations,

Co

B.

endments

If the Tribunal decides to permit a meaningful consultation period as advocated by the
Investor, it will be necessary to adopt the bracketed text contained in Paragraph 18,

The process for documentary production and interrogatories

The Investor proposes that the Tribunal follow the approach to documentary production taken in
other NAFTA Chapter/ UNCITRAL arbitrations involving Canada. In partlcular the Investor
proposes that the Tribunal adopt the following procedure:

1.

Documentary discovery is to be based on a specific Request to Preduce (“Request’™) from
one disputing party to the other for the relevant phase of the arbitration. A *“document”
means a writing of any kind, whether recorded on paper, electronic means, audio or visual
recordings or other mechanical or electrical means of storing or recording information.

The other party to whom the Request is made shall respond within 14 days of the
Request, either agreeing to produce the requested documents, including public documents
and those in the public domain, except for any documents that have already been
submitted by another party, or by refusing the Request, in whole or in part.

A Request shall contain 4 description of a requested document sufficient to identify it, or
a description in sufficient detail (including subject matter) of a specific requested
category of documents that are reasonably believed to exist,

If copies are submitted or produced, they must conform fully to the originals. At the
request of the Tribunal, any original document must be presented for inspection.

In the event of a “Refusal”, the refusing party shall give its reasons for such refusal in
writing to the requesting party. Specifically, if the Refusals arc based on privilege, then
the type of privilege asserted and support for such assertion shall be specified by the
refusing party along with a general indication of the nature of the document for which
privilege is claimed,

If the requesting party wishes to dispute the Refusals made, it may do so wn:hm seven (7)

- days from the receipt of the notice of refusal by making written submissions to the

Tribunal.

The refusing party will then have 7 days from the date of the submission to the Tribunal
to respond.
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Where a party agrees to produce certain documents, it shall notify the requesting party the
period of time it expects to provide the documents. If the requesting party is not satisfied
with such time period, it shall make a written motion to the Tribunal within seven (7)
days of such notice. If there is no such notice within seven (7) days then the requesting

party will be deemed to have acquiesced to the period of time proposed and will be barred
from making a motion thereafier on the same documents.

This procedure shail be conducted by written submissions.

The Investor proposes that there be a maximum of three Request deadlines established
pursuant to this order between the parties without the further leave of the Tribunal.

tories

At any time during the doecument production process, any disputing party may deliver
written interrogatories to 'th_e other party. The interrogatories shall, in addition fo the
questions posed, list the persons or class of persons (the “Person™) to whom the
question(s) are targeted. The same general time frames and process with respect to

refusals as adopted with respect to document production shall apply with respect to

interrogatories.

Upon receipt of an interrogatory, the Responding party shall ensure that an answer be
provided to the best of the Person’s knowledge and the Person answering may consult the
lawyers representing them in the arbitration for general advice. The Person(s) to whom -
the interrogatories are posed should not consult other witnesses of the party. In the event
that an answer cannot be made without such prohibited consultations, the identity of all
such consulted persons much be disclosed.

The Tribunal reserves the right to make specific pracedural directions to resolve any |

~ disputes berween the disputing parties with respect to document production and

interrogatories.

The proper ordering of the proceedings

The disputing parties have been unable to agree upon a common approach regarding whether the
remaining arbitration proceedings should be heard in one phase or two. Canada suggests that
there be one phase while the Investor submits that there be two: one phase to determine merits
and one phase to determine quantum of damages, if necessary.

The Investor submits that it would be most efficient to bifurcate the merits questions from the
valuation issues in this claim. Such an approach is commonplace in international arbitrations and
would be most efficient in this particular ¢laim. Canada is familiar with this approach as it was
adopted in both the 8.D. Myers and Pope & Talbot arbitrations that are now completed.
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This claim involves complicated issues of international law and economics. For some of these
issues, it will be the first time they have been addressed before an international tribunal.
Accordingly, it would be exceedingly difficult to prejudge the conclusions of the Tribunal on
mcrits in order to prepare an accurate valuation submission. A bifurcation would avoid
unnecessary costs to the disputing parties of proving damages in arsas where the Tribunal may
rule that no NAFTA violation occurs. Bifurcation is the least costly and most efficient approach
in which to conduct the remainder of this arbitration.

All of which is respectfully submitted,

Submitted this 24th day of January, 2003

& Associates Tnternational Lawyers
el for the Investor, United Parcel Service of America, Inc.
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January 6, 2003
Part ] -~ Protection and Disclosure of Confidential Information

For purposes of this Agresment:

(%)  “disputing party”™, means, in the case of the Fnvestor, United Parce] Service of America,
Inc., and in the case of the Respondent, the Government of Canada;

®)  “confidential informaﬁon”maansmyinfonnaﬁon'dui.gmudby a disputing party as

confidential. A disputing party may degignate as confidential, and ot from disclosure,
any informazion that may otherwise be raleased under the terms of this agteement, on any
of the following grounds:

()  business confidentinlity;
()  business confidentiality relating t  third party; and

{(iii) information that [is}/[conld] otherwize protected from disclasure by lepisiation

including Canada’™s Access 1o Iry‘bmanon Aet, Customs Act and thc Competition
Act.

(¢) “business confdentiality” meoans:
)  tede secrets;

(i) financial, commercial, scienfific or technical infonmetion that iz confidential
business information and is treated consistently m a confidential menner by the
pariy to which it relates, inclnding pricing and costing information, marketing and
strategic planning documents, market share data, or detailed accounting or
financial reconds not otherwise discldsed in the public domain;

(i) = information the disclosure of which could result in material fivancial loss or gain
to, or could reasonably be expected to prejudice the competitive position of, the
disputing party to ‘which it relates; or

(iv) information the disclosure of which could interfere with contractual or othcr
negotiations of the disputing party to which it relates.

A, disputing patty may designate informarion as confidential in which event the disputing party
shall clearly identify on each page of the doonment containing such information the notation
“Confidentia) information, Untauthorized Disclosure Prohibited” or some variation thereof, and

shail take equivalent measures with respect to information contained in other material produced
in electronic and similar media

Emptmothﬂu&sepmvidedhmm,whenadispuﬂngpmyﬂewdmthembmﬂﬁmam
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' containing confidential information, it shall provide, within five business days of production of
an unredacted version of the material, a copy of that material with the confidential information
redacted. .

4. Confidential information shall not be disclosed except in accordsnce with the terma of this
agreement or with the prior written congent of the dlgputing party that ¢laimed confidentiality
wﬁhmspaﬂhthchfomaﬂmmd,hthecmofmﬁkﬁﬂsﬂnmthﬁdpuﬁegthsmofmnh

5. E:weptaso&msepmddedmthisagreemmnmformaﬁonmdmuwiﬂsoomg
confidential information may be vsed only in these procesdings and may be disclosed only for
such purposes to and among:

(8}  counsel to 8 disputing party whose iavolvement in the prepamtion or conduet of these
proceedings is reasonably considered by the disputing party 1o be necessary;

(®)  counsel or employees of Canada Post Corporation and United Parcel Service Canada Lid.
o whom disclosute is reasonably consa&ered‘b'p 4 disparting party to be necessary;

() officials or employccs of the disputing parties, to whom disclosure i3 reasonably
considered by & dispiting party fo be pecessary;

(&) independent expmurmmﬂm:etamedmmmﬂtedbythedispmgpmhﬁm
connection with thess proceedings; or

(&) witnesses who in good faith are reasonably expacted by a disputing perty to offer
ewd:mem&mpmceedmgshﬂonlytnth&extentmatmﬂhthemexpecwdwmmmy

6. Aﬂpmwsrmngmﬂmﬂmthispmmﬁngcmmgwnﬁdmﬁalmfomaumshaﬂbe
bound by this agreement, Bach disputing party shall have the obligetion of notifying all persons
reociving such material of the obligations under this agreement. The obligations created by this
agrecpoent shall survive the termination of these proceedings,

7. It shall be the responsibility of the disputing party wishing to disclose material containing
confidential information to eny person pursuant to paragraphs 5(d) or (¢) to ensure that such
person exocutes a Confidentiality Agreement in the—form attached as-Appendix “A* before
geining access to any auchmatanal Eachdmmtmgpmysha!lmaimcop:es of such
Confidentiality Agreements and shall make such copies available to the other disputing party
upon. order of the Tribunal or upon the termination of this arbitration. Where roaterisl containing
confidential information is to be disclosed to a fimm, orgenizatiop, ¢ompany or group, all
employees and consultants of the fitm, organdzation, company or group with access fo the
material must execure end agree fo be bound by the terms of the atfached Confidentality
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Whmaﬂmmmwmmmuﬂmmmm.m%ﬁiﬁmhl{b),mbﬂ

kept canfidential from the otber disputing party, the disputing party shall clearly identify on each
page of the material containing such information ithe notation -“Restricted Access - -
Dissemination Prohibited”. _

(I)Awmmmﬁﬂedwmdwmmwmmmdawﬁedmm 8 of this Order
only if that pargon:

() is legal counse] employed or retained by Canade, Canada Post Corporation, United Parcel
Service of Americe, Inc. or United Parce] Service Canads Ltd., and their support staff;

(b) is an expert or congultant retuined by a disputing party in connection with this proceedings:
and, in either case

{c) their access to the information is necessary for the preparation or the conduct of the case -

(2) Information provided under this section shall only be used for the purpose of these
proceedings and shall only be given to persons referred to in subsection (1) if such persons:

(8)  execute a Confidentiality Agreement in the form attached as Appendix “A™

(b) imdamkenottompu:odlme {or disclose) the information or pertit to be reproduced the

information in whole or in part, except for the purposes of use du:h:g the course of this
proceeding; and

(&) returnthe infarmaﬁonandﬁleacerﬁﬁcatetotheeﬂbcttbatanynotes or coples, in paper
or electronic format, have been sealed or destroyed.

1e nBant

Nothing in fhis agreement shall be construed a3 to abrogate any claim or entitiement f0
refuse to dizclose any information on the basis of a privilege, ground for exemption or mon-

disclosure or public interest immunity arising at common law or by Act of the Parliament
of Canada.]

Agy request to the Government of Cenada for documents wnder the Aecess fo mformation Adct,
inetuding documents produced fo Canada in these proceedings, will be govemed by the
provisions of that Act, [except that no Information designated by United Parcel Service of
America, Ine. as confidential shall be disclesed to any requestor unless prompt notice of

. such reqaest has bees made and United Parcel Service of America, Inc, has been afforded

the opportunity o melte representations coneerning such disclasure,]
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12,  No paty shall file any confidential material covered by the terms of this agreement in any Coust
without first bringing this agreement to the attention of ths Court and seeking directions
concerning the filing of such material in & manner that protects its confidentiality.

13.  Notice pursuant to this Agreement shall be provided to the Claimant by sending notice by fax to
the counsel of record for United Parcel Service of America, Inc,, while these proceedings are
pending, (or afier the completion of the proceedings, to the Claimant to the attention of the
General Counsel) and to Canada by sending notice by fax to the Princinal Cowmsel of the Trade
Lew Division of the Department of Foreign Affairs and International Trade (or his or her
successor or designate), Netiea to a third party to whom the confidential information relates shall
be sent by fax and/or registered mail,

Part II- Conduact of Proceedings and Public Disclosure of Documents

14, In sccordance with UNCITRAL Arbitration Rules Article 25(4), 1o the extent the disputing
parties have agreed in this Agreement; the hearings-in thiz avhitration shall not be keld in camers.

i3,  Subject o the terms of this Agreement,mdanyﬂmherag:eemaﬁtbatweanthedispﬁng pazties,
the disputing parties agree that either disputing party shall be fres to disclose to the public,
including by posting on the internet, the following materials;

Pleadings, and submissions of any disputing party or NAFTA Party,
together with their appendices and attached exhibits, including the notice
of intent, notice of arbitration, amended statement of claim, statement of
defence, memorials, affidavits, responses to tribunal questions, transeripts
of public hearings, correspondence to or from the Tribunal, and any
awards, incleding procedural orders, rulings, preliminary and final awards

16.  Any material disciosed to the public pursuant to paragraph 15 hereof shall not contain any
information designated by a party as confidentisl or restrictad access.

17.  Except as permitted by this Agreement, neither disputing party shall publicly disclose materiz]
produced by the other disputing party in the course of this dispute.

18.- A disputing party has thirty (30} days from the date of notice by the other disputing party of its
intent to publicly disclose material referred to in paragraph 15, to object to disclosure on the
basis it contains confidential information. Such material may not be released [prior to the end
of this period] unless both parties have confirmed that they do not object to such release or
agreed on the redaction of the material containing confidential information.

19,  Where coumsel for either disputiog parly reasonably expects that infonmation, whether
documentery or oral, designated by 2 disputing party as confidential information shall be referred
 to during the cowrse of any hearing beld by the Tribunal, then such portion of the hearing gs is
reasonably necessary to protect that confidential information shall be condueted in camera, end

may only be attended by those persons designated in paragraph 3.
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20. Where counsel for either disputing party reasomably expects that information, whether
documentary or oral, designated by a dispuling party as restrietad access infortmation shall be
referad to during the course of any hearing held by the Tribunal, then such portionof the-tearing
s is reasonably necessary to protect that restricted access information shall be eonducted in
camera, and may only be attended by those persons designated 1o paragraph 9(1).

21. 'I'hepmeeed!ngsshﬂlnotbemordedinaﬂymy,excaptbyacomfepom.andshallmtbe
broadcast,

22, 'I‘:ammpta oftheprooeed:ngsmmﬂmngmyinfamanondesignmdhyadlspmpmas |
conﬁdmtialinfmmahonshallbemdaotad

23, obhgahommm&dbyth:sAgreemMshsﬂsmﬁveﬂ:emmimﬁmoﬁhempmwedmgs.

At the conclusion of these procesdings thereof, all material produced hereunder, or otherwise
submitted fo the Tribunal, and any copy of those materials, and any materials containing any
cmﬂdmdﬁnmmhhmﬂhﬁﬁwpmmmpphedmemwﬂm,
togeﬁher\mhcemﬁcaﬂonﬁatmduphcmhnsbmretmi

®
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TO

APPENDIX “A"
CONFIDENRTIALITY AGREEMENT

The Government of Canada (and its Jegal counsel); and United Parcel of America Inc.
(“UPS™) (und its logal counsel)

FROM:

1!

IN CONSIDERATION of being provided with materials (“Confidential Information™ or
“Restricted Access Materials™) in comnection with an erbitration between UPS and the
Goveroraent of Canada over which claims for confidentiality or restricted socess have bess
advanced, I hereby agree to maintain the confidentiality of such material, ¥t shall not be copied
or disclosed to any other person nor shall the material 50 obtainsd be used by me for any
purposes other thap in connection with this procesding.

1 scknowledge that I am awere of the agreement of the disputing parties regrding confidentiaficy
angd zestricted access, a copy of which is attached as Schedule “A” to this Agreemant, and agres
to be bound by it _

I will promptly return any Confideniial Information or Restricted Access Materigls received by
zie t0 the disputiog party that provided me with such materials, or the information recorded in
those materials, at fhe conmclusion of my involvament in these proceedings. All material
conitaining information from Confidential Informarion or Restricted Access Material will be
destroyed.

{ ecknowledge and agree that in the event that any of the provisions of this Confidentiality
Agreement ave not performed by me in accordance with the specific terms or are otherwise
breached, that irreparsble barm may be caused fo sither of the disputing parties to this
whitration. I acknowledge and agree that ejther of the disputing parties to this arbitration is
mtitled to seek Injunctive relief restraining breaches of this Confidentiality Agreement and to
specificaily enforce the terms and provisions heréof ii dddition to any other remedy to which any
Jisputing party to this arbitration may be entitled at law of jn equity.

I agree to submit to the jurisdiction of the courts of the Province of Ontario, (in the case of
rasidents of Capada) or the State of (in the case of residents of the United
States of America) o resolve any disputes arising inder this Agreement,

§IGNED, SEALED AND DELIVERED before a witness this ____ day of 2002.

TFrint Namg)

[ Iitness) (Signature)






