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IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE UNCITRAL ARBITRATION RULES
BETWEEN

UNITED PARCEL SERVICE OF AMERICA, INC.,
. .
Claimant/Investor,
-and-

GOVERNMENT OF CANADA,

Respondent/Party.

THIRD SUBMISSION
OF THE UNITED STATES OF AMERICA

1. Pursuant to Article 1128 of the North American Free Trade Agreement
(“NAFTA”), the United States of America makes this submission on certain questions of
interpretation of the NAFTA. Those questions arose in connection with the July 29-30,
2002 hearing on the jurisdictional objections of the Government of Canada. No inference
should be drawn from the absence of comment on any issue not addressed here. The
United States takes no position on how the interpretive positions it offers below apply to
the facts of this case. :

Relationship Between Chapters Fifieen and Eleven

2. The three NAFTA Parties agree that Article 1116(1)(b) allows an investor 10
submit a claim to arbitration for an alleged breach of Article 1502(3)(a) only where the
claim is that the respondent NAFTA Party failed to ensure that the subject monopoly acts
in a manner that is not inconsistent with an obligation embodied in a provision of Section
A of Chapter Eleven.!

! See, e.g, July 29, 2002 Hearing Transcript (~7729/02 Tr."} at 25, 28-29; Mexico’s Submission Under
NAFTA Article 1128 (“Mexico Sub."), dated May 14, 2002, { 15(8) at 6; Second Submission of the Unirted
States of America ("U.S. Second Sub.™), dated May 13,2002, 6 at 3,
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3, Contrary 10 ceriain arguments advanced a1 the hearing, the three NAFTA Parties’
common interpretation of Article 11 16(1)(b) is in no way inconsistent with the plain
Janguage of Article 1502(3)(2).2 Article 1502(3)(&) makes clear that a NAFTA Party
cannot circumvent any of its obligations under the NAFTA simply by delegating
governmental authority to a privately-owned or govemnment mcmopc»ly.3 A violation of
Article. 1502(3)(a) with respect to any provision in the NAFTA could be subject to State-
10-State dispute resolution under Chapter Twenty." By contrast, and as Article

1116(1)(b) explicitly states, a violation of Article 1502(3)(a) is also subject to investor-
State dispute resolution under Chapter Eleven, but only with respect to “obligations under
Section A™ of Chapter Eleven.

4, The contrary interpretation advanced at the hearing would lead to absurd results.
Under that interpretation, an investor could submit a claim to investor-State arbitration
for acts of a privately-owned or government monopoly alleged 1o be inconsistent with
any provision of the NAFTA. By conirast, an investor could submit a claim to investor-
Qiate arbitration based on an act by a NAFTA Party or state enterprise only when the
NAFTA Party itself or the state enterprise acted inconsistently with an obligation
embodied in Section A of Chapter Eleven. There simply is no rational basis for deciding
the applicability of Chapter Eleven’s dispute resolution mechanism on the basis of
whether the subject actor is 2 monopoly (referenced in Article 1502(3)(a)), rather than the
respondent NAFTA Party itself or a state enterprise.® The NAFTA Parties did not intend
cuch a distinction. And, indeed, they agree tha the text of the NAFTA imposes a
uniform and consistent requirement: whether the alleged breach is by a NAFTA Party
itself, a referenced monepoly or a state enterprise, acts that are inconsistent with an
obligation of the respondent NAFTA Party under Section A must be shown.

2 See July 30, 2002 Hearing Transcript (“7/30/02 Tr.”) at 287-89.

* See Mexico Sub. § 15(1) at 5 (Anticle 1502(3)(a) “is designed 10 ensure that 2 State does not use a
monopoly that exercises delegated powers to take action that would be inconsistent with the Agreement if
such action were taken directly by the State itself”).

4 Cenain provisions of the NAFTA, however, arc excepied even from the State-to-State dispute resolution
mechanism in Chapter Twenty. See, e.g., NAFTA ant. 1501(3).

$ Also, the United States notes that, contrary to Claimant’s assertion at the hearing, Article 1503(2) does
not provide a basis for a claim under Section B of Chapter 11 for alleged violations of Sections B and C of
Chaprer 11. See 7/30/02 Tr. a1 277. The Article 1503(2) reference to Chaprer Eleven is 1o Section A only:
as Sir Kenneth noted, id. 9t 280, a state enterprise cannot act in a manner inconsistent with a provision of
Section B, which established the process by which NAFTA Parties—not state enterprises—engage in
investor-State arbitration under the NAFTA,; Section €, which merely includes definitions, prescribes no
obligations of any kind.

F-462
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Delegated “Go m uthorjty™

5. The United States agrees with Canada’s position at the hearing, with which
Mexico also agrees, that a breach of Anticle 1502(3)(a) may only occur wherever a
referenced monopoly “exercises” delegated “governmental authority.”

6. Moreover, contrary to certain arguments at the hearing, jurisdiction does not
attach over a claim where the averred inconsistency with an obligation embodied in
Section A of Chapter Eleven is alleged to result solely from the fact that a monopoly
referenced in Article 1502(3}(a) is a monopoly—that is, that the monopoly functions as,
possesses the status of, or is authorized 1o be a sole provider of a good or service.

Indeed, otherwise, the requirement that a referenced monopoly exercise delegated
“governmental authority” would be entirely superfluous. As noted above (see q2), fora
claim to be submined under Chapter Eleven, the monopoly, in exercising its delegated
“sovernmental authority,” must allegedly have acted in a manner that is inconsistent with
the respondent NAFTA Party’s obligations under Section A of Chapter Eleven.’

Relationship Between “Anticompetitive Practices” and NAFTA Articles 1102 and 1105

7. The United States notes that the NAFTA does not define the term
“apticompetilive practices,” which is a complex term based on concepts of competition
and regulation.’ Accordingly, contrary to a suggestion at the hearing, a showing of
“anticompetitive practices” does not, in and of itself, establish that a NAFTA Party has
not accorded “treatment no less favorable” in the sense of Anticle 1102; nor does it
establish a violation of the Article 1105 reguirement 10 “aecord to investments of
investors of another Party treatment in accordance with international law, including fair
and equitable treatment.”"!

& The concept of delegated “govermnment authority” is the same in Anicles 1502(3)(a) and 1503(2).
Therefore, although the discussion that follows refers only w0 Article 1502(3)(2), the points made apply
equally with respect 1o Article 1503(2).

* Gee 7/29/02 Tr. a1 42; Mexico Sub. § 15(6) at 5; U.S. Second Sub. § 8 a1 3-4.
® See, e.g., 7/25/02 Tr. at 49, 53, 91, 92, 96-97.

% At the hearing, questions regarding delegated “governmental authority” were asked based on the example
of an operator of a prison. An example of the exercise of “governmental authority” delegated by a NAFTA
Party (within the meaning of Article 1502(3)(2)) that also involves procurement by a govemment agency of
a seyvice for governmental purposes could be the contract operation of prisons for Jaw enforcement
anthorities. Such procurement would be exempied from the application of Article 1502(3) by reason of
Article 1502(4). .

1% See, e.g., WTO Working Group on the Interaction Between Trade and Competition Policy, “Overview of
Members® National Competition Legislation,” Note by the Secretarial (Revisions, July 4, 2001),
WT/WGTCP/W/128/Rev.2 (available a1 www.mo.orgfcnglishftratop_elcomp_efcomp_e.htm).

W Sop 7/20/02 Tr. at 261-63.




hug-23-02 18:03 From-L/CID 2027768308 T-102 P.05/56

-4-
Losses or Damages of U.S. Subsidiaries of 1).S. Investors

8. - At the hearing, the Claimant asserted that losses or damages of its U.S. ,
subsidiaries that “flow 10" the Claimam are recoverable under Anicle 11 16(1)."

9. The United States incorporates here its positions and arguments in paragraphs 2

through 10 of the attached submission made in the case of Pope & Talbot Inc. v. Canada:

Seventh Submission of the United States of America, dated November 6, 2001.
Furthermore, the United States notes that any complaints about export opportunities 10
Canada deniedl the Claimant’s U.S. subsidiaries are, absent identification of a Canadian
investment of those U.S. subsidiaries (Which would bring those U.S. subsidiaries into the
definition of “investors of a Party™), covered by NAFTA Chapter Twelve, which governs
cross-border trade in services, and, therefore, subject to the State-State dispute resolution
mechanism embodied in NAFTA Chapter Twenty.

Pope & Talbot Damages Award

10.  Inresponse to the Claimant’s reliance at the hearing on the May 31, 2002 Award
in Respect of Damages issued in the case of Pope & Talbot Inc. v. Canada, the United
States incorporates here its positions and arguments in the attached submissions made in
the case of ADF Group Inc. v. Unized Staies of America, Case No. ARB(AF)/00/1: (1)
Post-Hearing Submission of Respondent United States of America on Article 1105(1)
and Pope & Talbot, dated June 27, 2002, at 7-22; and (2) Final Post-Hearing Submission
of Respondent United States of America on Article 1105(1) and Pope & Talbot, dated
August 1, 2002, at 1-6.

Respecifully submitted,

Wl Al

F-462 |

Mark A. Clodfelter V'
Assistant Legal Adviser for International
Claims and Investment Disputes

Barton Legum
Chief. NAFTA Arbitration Division, Office
of International Claims and Investment
Disputes

Alan Bimbaum
Artorney-Aaviser, Office of International
Claims and Investment Disputes

United States Department of State

Washington, D.C. 20520

August 23, 2002

12 gep 7730702 Tr. a1 222-23,
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IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE UNCITRAL ARBITRATION RULES
BETWEEN

POPE & TALBOT, IN;.,
Claimant/Invesior,
-and-
GOVERNMENT OF CANADA,

Respondent/Parly.

F-462 ,

SEVENTH SUBMISSION
OF THE UNITED STATES OF AMERICA

1. Pursuant 1o Article 1128 of the North American Free Trade Agreement
(“NAFTA™), the United Staes of America makes this submission on centain questions of
imerpretation of the NAFTA. Those questions are rajsed in the dam apges-phase
memorials of Pope & Talbot, Inc. and the Government of Canada. No inference should
be drawn from the absence of comment on any issue not addressed here.

NAFTA Articles 1116 apd 1117

2. The United States agrees with Canada that an investor thal submits a claim under
Article 1116 — and not under Article 1117 — can recover only those losses or damages
proximately caused by a breach and incurred by it in its capacity as an investor. An
ipvestor that submits a claim under Article 1116 — and not under Aniicle 1117 — cannot
recover any losses or damages incurred by “an enterprise of another Party thatis a
juridical person that the investor owns or controls directly or indirecily.” NAFTA art.
1117(1).

T
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3. Amicles 1116 and 1117 of the NAFTA sexve distinct purposes. Article 1116
provides recourse for an investor 10 recover for loss or damage suffered by it. Arucle
1117 permits an investor o bring a claim on behalf of an investment for loss or damage
suffered by that investment.

4, “Where the investment is & separate Jegal entiry, such as an enterprise, any damage
10 the investmen will be a derivative loss to the invesior, and the investor will have
standing to bring a claim under Article 1117, Where the investment is pot a separaie
legal entity, any damage 10 the investment will be a direct Joss to the investor, and the
investor will have standing to bring a claim under Article 1116.

5. When an investor files a claim under Article 1116 for direct losses suffered by it,

only those losses that were sustained by that investor in ils capacity as an invesior are
recoverable.

6. Examples of direct losses sustzined by an investor in its capacity as an investor
that would give rise to a claim under Article 1116 are, for example, losses suffered as a
result of an investor’s stockholder shares having been expropriated or losses sustained as’

a result of the investor having been denied its ight 1o vote its shares in a company
incorporated in the lerritory of another NAFTA Party.

7. Under Article 1135(2)(a) 2nd (b), where a claim is made under Asticle 1117(1),

“the award must provide that any restitution be made, or monetary damages be peid, to the

enterprise. This prevents the investor from effecuvely swripping away a corporale asset ~
the claim — to the dewriment of others with a legitimate interest in that asset, such as the
enlerprise’s creditors.! Moreover, under Anicle 1 135(2)(c), where a claim is made under
Anicle 1117(1), the award must provide that it is made without prejudice 10 any person's
right (under applicable domestic law) in the relief. If an investor could bring a claim
under Anticle 1116 for losses or damages incurred by an enterprise, both Articles 1117
and 1135(2) would be rendered ineffective, contrary to the customary international law
principle of effectiveness.?

8. Nothing prevents an inveslor, in an appropriate case, from submitting claims
under both Anicles 1116 and 1117. For example, if a NAFTA Party violated Article
1109(1)’s requirement that “all ransfers relating 10 an investment of an investor of

1 Indeed, intemationa) tribunals have rejected shareholder claims in part because of the difficulty in
determining whst relief can fairly be granted in light of potential claims by creditors and other interested
pares. See, €.g. Eduardo Jiménez de Aréchuga, Diplomaiic Protection of Shareholders in International
Law, 4 Phil. It LJ. 71,77, 78 (1965).

2 $pe Territorial Dispuie (Libya v. Chad), 19941.C.). 6§51 {Tejecting construction that was “conmary 10
one of the fundamental principles of interpretation of meaties, consistently upheld by international
jurisprudence, nemely that of effectiveness.”) (collecting authorities); accord Corfu Channel (UK. v. Alb.),
1049 1.C.J. 4, 24 (“lt would indeed be incompatible with (he generally accepted rules of interpretation to
admit that a provision of this sort occurring in a special agreement should be devoid of purport or effect.”).

F-462
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another Party in the ermitory of the Panty . .. be made freely and withont delay,” the
investor might be able 1o claim under Article 1116 an injury stemming from interference
with its right to be paid corporate dividends, and the investor might be able to claim
under Anticle 1117 an injury relating 10 its enterprise’s inability 10 make payments
necessary for the day-lo-day conduct of the enterprise’s operations.

9. Thus, while harm to a2n investment may very well result in harm to the investor,
this does not support the contention that — despite the plain language of the NAFTA — an
investor can bring a claim under Article 1116 for loss or damage incurred by an enlerprise
because an enterprise is an investment. Rather, as reflected in Article 1121(1){(b), where
an investor incurs loss or damage to its “interest in an enterprise” because of Joss or
damage incurred by that enterprise, the investor’s recourse is to bring a claim under
Article 1116 for the loss or damage 10 its “dnreresy,” and a claim under Aricle 1117 on
behalf of the enterprise 1o recover for the loss or damage incurred by the enterprise.

10.  In sum, an investor can make a claim for loss or damage incurred by an enterprise
only if the investor submiis a cl aim under Article 1117 on behalf of the enterprise.

NAFTA Article 1133

11.  Anicle 1135(}) limits the final award 10 monetary damages and applicable interest
or restitution, and costs in accordance with the applicable arbitration rules. Article
1135(3) expressly provides that “{ a] Tribunal may not order a Party 1o pay puniuve
damages.”

12.  Under Anicle 1131(1), in fixing the appropriate amount of monetary damages,

Chapter Eleven tribunals must apply “applicable mles of international law.”

13.  Accordingly, if applicable rules of customary internationa) law do not permit a
claimant to recover for particular losses because those Josses were not proximately caused
by the subject breach, then no damages may be awarded with respect to those losses
whether intended or not.
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Respectfully submitted,

F-462

M, (s

Mark A. Clodfelter 1

Assistant Legal Adviser for International
Claims and Investment Disputes

Barton Legum
Chief, NAFTA Arbitration Division, Office
of International Claims and Invesitmeni
Disputes

Alan Bimbaum
Atiorney-Adviser, Office of International
Claims and Investment Disputes

United States Department of State

Washingten, D.C. 20520

November 6, 2001
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L_/ IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE JCSID ARBITRATION (ADDITIONAL FaCILiITY) RULES

BETWEEN

ADF GROUP INC,,

Claimant/Invesior,

-and-

UNITED STATES OF AMERICA,

Respondent/Party.

Case No. ARB(AF)/00/1

POST-HEARING SUBMISSION
OF RESPONDENT UNITED STATES OF AMERICA ON

Mark A. Clodfelier

ARTICLE 1105(1) AND POPE & TALBOT

Assistant Legal Adviser for Internaiional

Claims and Invesiment Dispules

Barton Legum

Chief, NAFTA Arbirration Division, Office
of International Claims and Investment

Disputes
Andrea J. Menaker
David A. Pawlak
Laura A. Svat
Jennifer 1. Toole

Atiorney-Advisers, Office of Internarional

Claims and Investment Dispuies
UNITED STATES DEPARTMENT OF STATE

Washington, D.C. 20520

June 27, 2002

F-462
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IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE ICSID ARBITRATION (ADDITIONAL FACILITY) RULES
BETWEEN

ADF GROUP INC.,

Claimant/invesior,

-and- Case No. ARB(AF)/00/1

UNJTED STATES OF AMERICA,

Respondent/Party.

POST-HEARING SUBMISSION
OF RESPONDENT UNITED STATES OF AMERICA ON
ARTICLE 1105(1) AND POPE & TalBoT

In sccordance with the Tribunal’s order of June 17, 2002, the United States
respectfully presents these further observations on Arnicle 1105(1) and the May 31, 2002
Award in Respect of Damages rendered in the case of Pope & Talbor Inc. v. Canada (he
“pope Damages Award”).'

In Pan 1 below, the United States responds to the question posed by the Tribunal wﬁh
respect 10 Anticle 1105(1): “what factors or kinds of faciors a Chapier Eleven iribunal
applying in a concrete case the ‘fair and equitable reatment and full protection and secunty

standard’ referred 10 in Article 1105()), NAFTA, may 1ake into account™? In Part II of this

submission, the United Siates presents its observations on the Pope Damages Award.

! The Uniled Sistes adopts in this submission the same abbreviations that it used in its Counter-Memorizl and
Rejoinder.
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L FURTHER OBSERVATIONS WITH RESPECT 70 ARTICLE 1105(1) \)

For the reasons stated below, the United States respectfully submits that the “factors
or kinds of factors a Chapter Eleven tribunal applying . . . the *fair and equitable wreatment

"2 depend upon the rule of

and full protection and secuﬁry’ standard . . . may take intﬂo account

the customar‘;‘ime;national law minimum standard of treaument implicated by the claims

asserted. Here, however; no rule of customary international law incorporated into Article

1105(1) addresses the conduct that ADF has claimed 10 violate that anticle. Nor has ADF

antempted 10 identify any such rule. Because the relevant factors depend upon the particular

rule that is applicable in any given set of circumsiances, the absence of such a rule here

renders jdentification of such faciors unnecessary. The United States therefore submits that,

although Article 1105(1) is “applicable™ here because ADF has asserted a claim under that

anticle, no actionable claim of violation of Article 1105(1) has been stated. " \_)
The “international minimum standard™ erpbraced by Article 1105(1) is an umbrella

concept incorporating a set of rules that over the centuries have crysiallized into customary

international law in specific contexts.? The reaty term “Jair and equitable weatment” refers

2 1une 17, 2002 Lener-Order.

¥ See Transcript of Hearing, Apr. 17, 2002, at 758-60 (steiement by Mr. Legum); see alse 1aAN BROWNLIE,
PRINCIPLES OF PUBLIC INTERNATIONAL LAW 531 (Sth ed. 1998) (“there is no single siandard but different
standards relating 1o different situations.”); see also id. a1 529 (“The basic point would seem 10 be that there is
no single siandard.”); 5 CHARLES ROUSSEAU, DROIT INTERNATIONAL PUBLIC 46 (1970) (“The great majority of
commentators hold that there exists in this respect an international minimum standard according 10 which Stales
must aceord 10 foreigners ceriain righis . . ., even where they refuse such weaimem 10 their own nationals.™)
(“La grande mejorité de la docirine estime qu'il existe & cet égard un standard international minimum suivam
lequel Jes Etats sonts 1enus d’accorder aux éirangers ceriains droits, . . . méme dans le cas ou ils refuseraient ce
wraitement & leurs nationaux.”) (emphasis supplied; translation by counsel).

’
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W

10 the customary international Jaw minimum siandard of treatment.’ The rules grouped under
the heading of the intemnational minimum standard include those for denial of justice,
expropriation and other acts subject 10 an absolute, minimum standard of treatment under
custor;uaxy international Jaw.’ The treaty term “full protection and security” refers to the
minimum leyel of police profeaion against criminal conduct that is required as a mattey of
customary international law.®

The rules encompassed within the customary international law minimum standard of

wreatment are specific ones that address panicular contexts. There is no single siandard

4 See 1.S. Rejoinder a1 42 n.62 & accompanying text; accord Transcript, Apr. 17, 2002, at 76 (siatement by
Mr. Legum).

% See, e.g., Swiss Dep't of Externa) Affairs, Mémoire, 36 ANN. SUISSE DE DrOITINT'L 174, 179 (1980) (“So far
as the coment of this standard is concerned, we can limit ourselves to describing it as it relates to the property
rights of foreigners since anicle 2 of the BIT addresses *fair and equ itable treatment’ of only ‘investments.” On
this point, it is appropriate 10 note the following: foreign properTy ¢an be nationalized or exproprigted only upon
prompi paymen of an effective and adequate indemnity. The forcigner must also have access 10 the judiciary to
defend himself against wrongful acts against his property by individuals. Moreover, the alien may require that
his person and his goods be protecied by the authorities in the event of riots, in a siae of emergency, eic. . . . .
The expression *fair and equitable treatment’ encompassés the ensemble of these elements.”™) (“Pour ce qui est
de ce siandard, nous pouvons nous borner & en décrire Je contenu en ce qui concerne les droils parrimoniaux des
érrangers puisque anicle 2 de AP touche au “trailement jusie et équitable’ des seuls *investissements’, Sur ce
point, il convient de falre les constatations suivantes : . .. la propriéié érangére ne peut éure nationalisée ou
expropriée que IMoyennant le versement sans setard dune indemnité effective e1 adéquate. L’éranger doit
égalemem pouvoir accéder aux voies judiciaires pour s¢ défendre contres les aneintes poriées a son pavimoine
par des paniculiers. De plus, il pew exiger que sa personne e1 s¢s biens soient protégés par I force publique en
cas d'émeuies, Jorsqu’il exisie un état d'urgence, e1c. .. . . L’expression ‘trailement juste et équitable’ se
rappone 3 'ensemble de ces éléments.”) (foomoies omined; transiation by counsel).

& Tribunals have found the obligation of full protection und security 10 have been breached only in cases where
the criminal conduct involved a physical invasion of the person or property of an alien. See, e.g., American
Manufaciuring & Trading, Inc. (U.S,) v. Zaire, 36 ).L.M. 153) (1997) (finding violation of protection and
security obligation in case invelving destruction and Jooting of property); Asian Agricultural Products Lid.
(U.K)v. Sri Lonka, 30 L.L.M. 577 (1991) (similar finding in case involving destuction of claimant’s property});
Case Concerning United Siares Diplomatic and Consular Siaff in Tehran (U.S. v. Jran), 19801.C.J. 3 (May 24)
(similar finding in case involving hostage-1aking of foreign nationals); Chapman v. United Mexican States (U.S.
v. Mex.,),4 RLA.A. 632 (Mex.-U.S. Gen. Cl. Comm'n 1930) (similar finding in case where claimant was shot
and seriously wounded); H.G. Venable (U.S. v. Mex.), 4 R1.A.A. 219 (Mex.-U.S. Gen. Cl. Comm’n 1927)
(bankrupiey court indirectly responsible for physical damsge 10 anached property); Biens Britannigues au
Maroc Espagnol (Réclamation 53 de Melilla - Ziai, Ben Kiran) (Spain v. Gr. Brit), 2 R1A.A. 728 (] 925) (no
violation where police prolection under the circumstances would not have prevented mob from destroying
claimant’s store}.
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applicable to all contexts. The customary international law minimum standard is in this sense
analogous to the common-law approach of distinguishing among 2 number of distinct torts \-)
potentially applicable 1o perticular conduct, as contrasted with the civil-law approach of
prescribing 2 single delict applicable 10 al} conduct. As with common-law torts, the burden
under Articla 11 05{1) is on lhé claimant 10 identify the appiicable rule and to articulate and
prove that the respondent engaged in conduct that violated that rule.
Thus, for example, in a case in which a claimam assens that jt has suffered injury as a
result of an allegedly unjusi coun judgment, the factors a tribunal applying Article 1103(1)
must 1ake into account are those for an alleged substamive denial of justice: whether the
judgment in question effects a “manifest injustice” or “gross unfaimess,” “flagrant and
inexcuszble violation,”® or “palpable deviatien” in which *[b]ad faith — not judicial error
seems 10 be the heart of the matter.”® Where a claimant assens that it suffered injury as a
result of the destruction of its propenly by private citizens, the factors a wribunal applying \\/

Article 1105(1) must take imo account ar¢ those for an alleged denial of full protection and

? 1 W. Gamer, Jnternational Responsibility of States for Judgments of Couris and Verdicts of Juries Amouniing
1o Denial of Justice, 1929 BRIT.Y B.INT’LL. 181, 183; see also id. a1 188 (“manifestly or notoriously unjust”
decisions).

3 Eduardo Jiménez de Aréchaga, Jnternational Law in the Past Third of a Century, 159 R.C.AD.1. 267, 281
(1978}

9 5 DANIEL P. O’CONNELL, INTERNATIONAL LAW 948 (24 ed. 1970); see aiso, e.g., Garrison’s Case (U.S. v.
Mex.) (1871),3 MOORE’S INT'L ARBITRATION 3129 {1868} (an wexreme” case where court “actfing] with great
iregularity” refused Garnison’s appeal “by imrigues or unlawful transactions™); Rihani, Am.-Mex. Cl. Comm’n
(1942), 1948 Am. Mex. CI. Rep. 254, 257.58 (finding decision of the Supreme Coun of Justice of Mexico “such
a gross and wrongful eryor as 10 constitute a denial of justice”); The Texas Company, Am.-Mex. CI. Comm’™n
(1942), 1948 Am. Mex. C1. Rep. 142, 144 (rejecting claim for failure to show error by Supreme Court of Justice
of Mexico “resulting in a manifest injustice™); Chatiin (U.S,) v. Mexico (1927),4R1LA.A. 282, 286-87
(requiring that injustice commitied by judiciary rise 10 the Jevel of “an cutrage, bad faith, wilful neglect of duty,

or insufficiency of action apparent to any unbiased man”).

N
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security: whether, under all the circumstances, the police exerted the minimum level of
protection against criminal conduct required as a matier of customary intemnational law.'

Here, however, ADF asseris that it has suffered injury under Anicle 1105(1) because
the FHWA, admitedly acling in accordance with the regulation’s terms and the apency’s
longsianding ,adr;iinistrative jaol icy, applied to its investment a regulation of general
application.'’ ADF does not contend that the substance of the regulation was contrary to
customary international law.'? It does not contend that the application of the regulation
effected a denial of justice.”?

Instead, ADF’s complaint is thal, pursuant 10 stawnory authority, the FHWA
promulgated a regulation that was more specific than the terms of the siawte that the
regulations implemented (i.¢., the 1982 Act)." 1t contends that, even though the regulation
long preceded 1is contract bid, it was confused by the exisience of a more general standard in
the staute and a more specific standard in the implementing regulation.” it further asseris

that the United States Congress should have acied 10 resolve the supposed inconsisiency

19 See authorities cited supra n.é

" See Transcript, Apr. 18, 2002, 1 905-08 (statement of Mr. Kirby); see also id. at 904 {(“The way the law was
applied--once 8gain, not challenging that that was the way it was done. That's what the regulations say.”).

1 see id. at 904 (statement of Mr. Kirby) (“Or because you can well say--they could still have passed it as a rule
of origin--as & 100 percen1 content rule. Theoretically, Congress could have said all manufactured preducts as

well, 100 percent content.™).
¥ See jd a1 911 {statement of Mr. Kirby) (“this isnt a denia) of justice case”).
1 See id. a1 900-04 (starement of Mr. Kirby).

13 See id ; see also id. 81 90) ("And when he looks at that entire chain, whet he sees is a very, very difficult beast
10 conceprualize, and he is left with either believe what the lowest official tells me and that's it, or believe that
that lower official must surely recognize 1hat what he's doing is so different 1o whai the statute requires that we
challenge him or we do something else.”).
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between the genera) standard in the statute and the more specific one in the regulation.'® It d
does not identify any ru]e. of the customary international law minimum standard of treatment
of aliens that is implicated by its assertions.

Under these circumstances, the United States submits that the Tribunal's analysis
under Arniclg 11 Og(]) must begin and end with an asscssm;em of whether ADF has articulated
a violation of any applicable rule of customary international law. The United States submits
that ADF has articulated no such violation. As the United States noted in its Rejoinder (at |
32-33), the system of administrative rule-meking in the United States grants centain agencies,
including the FHWA, the rule-making autherity to promulgate specific regulations that |
implement more general statuory provisions. The United States, of course, has the sovereign
right under intemational law 1o structure its rule-making organs in this manner. As the
International Coun of Jusiice has observed: “No rule‘of imernational Jaw, in the view of the
Court, requires the struciure of a State 10 follow any panicular panem, as is evident from the d
diversity of the forms of State found in the world 10day.”"’ No breach of customary
international law may be stated based on the allegation that the FHWA s regulation was more

specific than the congressional statute it implemented."

*® See Transcript, Apr. 18, 2002, a1 889 (statement of Mr. Kirby) (“there is an ongoing duty on the part of
Congress 1o rectify and not to leave that arbitrary application of the 1aws in the hands of the administative
officials at Federsl Highway.”); id. at 898 (referring to the supposed “dury of Congress 10 ensure that its laws are
properly administered and applied.”).

7 Western Sahara, 1975 1.C.). 12, 43-44 § 94 (Oct. t6),

** On various occasions in these proceedings, ADF has argued thatthe FHWA’s promulgation of implementing
regulations in 1983 was w/tra vires. ADF recognized ei the hearing, however, that any claim with respect 10 the
promulgation of the regulations could not be entertained under the NAFTA, which did not emer into force unti)
1994. See Transcript, Apr. 18, 2002, a1 905+)0. 1n any event, &s the United Stales demonstrated in its pleadings
and 2t the heanng, the regulatjons were smply within the FRWA’s authority and ADF’s sssertion of wiira vires
action under municipal Jaw in any case could no, by itself, establish & violation of customary international law.
See Counter-Mem. at 15-16; Rejoinder at 32-33,

/



hug-23-02 18:08 From-L/CID 2027768388

W

T-102 P.20/86 F-462

-7-

Because ADF's assertions implicate no applicable rule of cusiomary international
!aw; the predicate necessary for determining what factors would be relevani to an analysis
under Article 1105(1) is absent. In other words, because the relevant factors depend upon the
applicable rule, the absence of such a rule here renders identification of such faciors
unnecessary! .Tht;.'absence of ‘an applicable rule should end the Tribunal’s analysis under
Article 1105(1).

Finally, 1the United States noies that the foregoing response 10 the Tribunal’s question
is based on ADF's position as stated in its pleadings and a1 the hearing. It is, of course, far
100 late for ADF 10 attempt 10 change its position a1 this siage of the proceeding. Should
ADF nonetheless enempl 10 do 50 in its resﬁonsive submission, the United States reserves its
right 10 object and 10 request the opporiunity 10 address any new articulation of ADF’s

Article 1105(1) claim,

1. OBSERVATIONS ON THE POFE DAMAGES AWARD

An award of a Chapter Eleven tribunal has "no binding force except between the
disputing parties and in respect of 1he particular case.” NAFTA an, 1136(1). The
significance of such an award for another wribuna), therefore, depends among other things
upon the persuasiveness of the reasoning expressed in the award.

Although he recent Pope award is an “Award in Respect of Damages,” it addresses
primarily the Free Trade Commission’s July 31,2001 imerpretation of Article 1105(1),
which was issued afier the Pope tribunal’s award on the merits but before the damages
award. The United Siaes, therefore, directs i1s observations on the Pope Damages Award 10

the wibunal’s eatment of the FTC interpretation.
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The United States submits that there is no persuasive force 10 the Pope tribunal’s
sugéesti on that it need not abide by a Free Trade Commission (“FTC”) interpretation of a
provision of the NAFTA. In addition 1o Jacking suppon in the NAFTA or elsewhere, the
bulk of the Pope Damages Award consisls of opinions extrgneous 10 the narrow grounds on
which the decisior;" was ultimately based — opinions of the type known in common-law .
jurisdictions as obirer dicia and which are given lesser weight than those on which the

decision rests.’? As the United Stales demonstrales _be}ow, the Pope Damages Award merits

little consideration for severa) reasons.

A. The NAFTA Does Not Authorize Chapier Eleven Tribunals To Disregard
The Actions Of The Free Trade Commission

The Pope ribunal was wrong 1o suggest in dicia that the NAFTA grants it the
amhority to sit in judgment of the NAFTA Panies’ acts undertaken pursuant 10 NAFTA
Chapter Twenty. 20 Although the NAFTA contemplaies that both the Free Trade
Commission and Chapier Eleven tribunals may have reason 10 interpret the meaning of a
provision of the Agreement, the 1ex1 of the NAFTA confirms the subsidiary role of Chapter

Eleven tribunals vis-g-vis the FTC in that regard.

1 |ndeed, it is notewarthy that the 41-page “Award in Respect of Damages” addresses the subject of damages
only in the Jast nine pages, and begins that brief discussion under a heading styled "Other lssues,”

20 goe Pope Damages Award 1§ 23-24.

.

/

d
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in Chapter Twenty, the three NAFTA Parties gave the FTC plenary authority over the
implemenation and interpretation of the NAFTA gencrally. Among other things, Chapter
Twenty provides that “[(Jhe Commission shall . . . supervise the implementation of this
Agre;mem,“ and it shall resolve, without qualification, “djsputes that may arise regarding its
inlerpretation or application[.]” NAFTA art. 2001(2)(a), (c.) (cmphasis added). The three
Panies thus manifested their shared iment "10 amrive a1 a mutuelly satisfactory resolution™ ~
through the Free Trade Commission ~ “of any matter \hat might affect [the NAFTA’s]
operation.” Jd. ar. 2003 (emphasis added).

Chapier Eleven, in contrast, authorizes ad hoc Chapter Eleven tribunals 1o settle only
a limited range of invesiment disputes and, likewise, grams each wribunal limited authonty
over a panicular invesiment dispute and the individual claimant and NAFTA Panty involved.

See NAFTA ans. 1116-1117; ant. 1 136(1) (“An award made by a Tribunal shall have no

".'
binding force except between disputing parties and in respect of the particular case.”). 2!

Thus, although a wibunal may be called upon 10 apply a provision of the NAFTA in seuling
an investmem dispute (see id. ant. 1131(1)), its own imerpretation of such a provision does
not bind other Chapter Eleven iribunals.

The same is not irue, however, of an interpretation by the FTC, which binds all
Chapter Eleven tribunals. Indeed, the NAFTA directly addresses the possibility that a
Chapter Eleven tribunal may have 10 apply a provision of the NAFTA as 10 which the FTC
has issued an interpreiation. In such a case, the FTC’s plenary power overrules a tribunal’s

authority 1o interpret pariicular NAFTA provisions in deciding issues in investment dispules:

¥ See also NAFTA ani. 1134 (Chapter Eleven tribunals may net even issue recommendations with respect 1o the
measure alleged o constituie a breach).
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“Aq interpretation by the Commission of a provision of this Agreement shall be binding on a
Tribunal established under [Section B of Chapter Eleven) 22 1y follows that a Chapter

Eleven tribunal may not disrepard an imerpretation of a provision of the NAFTA by the
NAFTA Parties, acting through the FTC pursuant 1o Chapter Twenty, or interpret thal
provision in & manner inconsistent with an FTC interpretation 23 The NAFTA Panies thus
expressly limited the powers of Chapter Eleven tribunals with respect to the interpretation of
the NAFTA, and made those powers subject to decisions taken by the Free Trade
Commission.

Any other result would thwart the intent of the NAFTA Parties and render provisions
of the NAFTA ineffective. If, as suggested by the Pope tribunal in dicta, a Chapter Eleven
1ribunal could disrepard an FTC interpretation that differs from the tribunal’s own reading of
a NAFTA provision, the aims of Anicle 1131(2) and Fhap’(er Twenty would be defeated.
The FTC’s authority under :ﬂmicle 2001 10 issue interprelations binding, by virtue of Anicle \)
1131(2), on all Chapter Eleven 1ribunals ensures the consisient and uniform interpretation of
the NAFTA. That purpose would not be served if individual Chapter Eleven uribunals could

disregard an FTC interpreiation based on an ad hoc judgment as to whether the FTC was

correct jn viewing its action as an imerpretation. Indeed, principles of international law do

22 \AFTA an. 1131(2) (emphasis 2dded). Even the Pope tribunal recognized that such an interpretation binds
al] constiruted tribunals, regardless of the phase of the pending arbitration. See Pope Damages Award {1 51.

2 ndeed. the NAFTA considers the views of the Parties regarding questions of interpretation 10 be of significant
imponiance even when not expressed in the form of a binding interpreation under Anicie 113 1(2). See, e.g..
NAFTA ari. 1128 (allowing non-dispuiing Parties 10 make submissions 10 a tribunal regarding questions of
jmerpretation); id. art. 2020 (calling on the NAFTA Panjes (o seek agreement on an interpreiation of the
NAFTA when the issue of imcrpretation arises in a domestic proceeding); see also id. an. 1132 (providing that,
where 2 defense is asserted based on a reservation or exception ser out in an Annex, an interpretation by the
Commission “shall be binding” on a tribunal, and only if no inerpretation is submitied shall the tribuna) decide

the issue).
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not endorse such a result, because it would effectively “deprive the [FTC] of an important
poi.ver which has been entrusted 10 it by the [NAFTA],“Z“ and thereby render provisions of
the NAFTA ineffective.?® In other words, if a Chapter Eleven tribunal were to disregard an
FTC imerprelation by characterizing it as an amendment, the result would be to override the
FTC’s interpreration. This would be precisely ihe reverse 61’ the approach envisioned under
the NAFTA, in which the FTC’s interpretive authority ranks above that of wribunals, not the
other way around.

Indeed, nothing in the text of the NAFTA suppons the view that FTC imerpretations
would be subject 10 such review by an ad hoc 1ribunal constituted under Chapter Eleven.
Where the Panies envisaged a review mechanism - for example, in Anicle 1136(3), which
contemplates ICSID or municipal court proceedings to annul or review final Chapter Eleven
awards — the Panies expressly stated their intent. By conirast, no provision of Chapter
Twenty nor any provision elsewhere in the NAFTA calls for review of FTC action. Had the
parties intended Chapter Eleven ribunals 1o review and selectively disregard FTC actions, as

the Pope Damapes Award suggests in dicta, provisions enabling - or at Jeast referencing —

3% Competence of the General Assembly for the Admission of a Staie 10 the Unired Nations, 19501.CJ. 4,9
(Mar. 3) ("To hold that the General Assembly has power 10 admil a State 10 membership in the absence of a
recommendation of the Security Council would be 10 deprive the Security Council of an imponant power which
has been entrusted 10 it by the Charter. 1t would almost nullifv the role of the Security Council in the exercise of
one of the essential functions of the Organization.”).

3 Gpe Territorial Dispuie (Libya v. Chad), 1994 1.C.1. 6 451 (Feb. 3) (collecting authorities supporting “one of
1he fundamental principles of interpretation of weaties, consisiently upheld by inlernational jurisprudence,
namely that of effectiveness™); occord Corfu Channel (UK. v. Alb.), 1949 1.C.). 4, 24 (Apr. 9) ("I would
indeed be incompatible with the generally accepted rules of interpretation 1o admit that a provision of this sort
occurring in 2 special agreement should be devoid of purpon or effect.”).
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such review would have been included in the NAFTA .2 The absence of such provisions \_)

refutes the Pope iribunal’s dicia.

1n sum, the NAFTA does not permit a Chapter Eleven tribunal 10 review an
interpretation of the NAFTA Parties sitting as the members of the FTC and 1o disregard it on
the ground 1hat the wibunal considers it 1o be an “amendment.” For a Chapter Eleven

1ribunal to disregard a Free Trade Commission interpretation is thus 10 exceed the scope of its

authority under the NAFTA.

B. The Pope Tribunsl Erred In lts Dicra Interpreting Article 1105(1)

As demonstrated below, the Pope tibunal’s reasoning in dicta with respect 10 Article
1105(1) is not only contrary 10 an FTC interpreiation binding on this Tribunal, but contrary 10
established principles of treaty imerpretation. It also is based upon a lack of appreciation for
how rules of customary intemational law are establistied and finds no suppon in the printfipal \)
authority relied upon by the Pope tribunal.

1. The Pope Tribunal Ignored Well-Sertled Principles of Treaty '
Interpretation

bl

As the United States previously demonstrated and the FTC confirmed, the Pope
iribunal erred in its interpretation of Anicle 1105(1) in 1ts April 10, 2001 Awerd on the

Merits (“Pope Merits Award") 2? This incorrect interpreiation, which the Pope wribunal

% ¢f, e.g. Treaty Esiablishing the Evropean Community, Mar. 25, 1957, ant. 230 (ex an. 173), available ar
4hnp:h‘www.europa.eu.inueur—lex.!en!lrealiesldaUec_cons_lreary_en.pdi> (“The Court of Justice shall review the
Jegality of acts adopted jointly by the European Parliament znd 1he Council, of acts of the Council, of the
Commission . . . and of acts of the European Parliament jntended 10 produce legal effects vis-a-vis third

parties.”).
1 goe Counmter-Mem. at 49-50; Rejoinder 2133,

-/
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b reiterated in its May 31, 2002 Damapes Award (but ultimetely did not apply), defies
esiablished principles of ireaty interpretation in severa) respects.”®
Firsi, the Pope tribunal admitted that its interpretation of Arnicle 1105(1) is
< consistent with the plain meaning of that Article’s 1ex1 2 Such an approach flatly
disregards th¢ cardinal rule, set forth in the Vienna Convcmli on on the Law of Treaties
(*Vienna Convention™), that “{a] wreaty shall be imerpreted . . . in accordance with the
ordinary meaning 10 be given to the terms of the wreaty[. 70
Second, there is no basis in international Jaw for 1he Pope tribunal’s analysis of the
phrase “international law” in Anicle 1105(1) based solely on the reference to that term in the
Satute of the Imemational Court of Justice, a treaty not related 10 the NAFTA3! Tothe
contrary, cusiomary intemational Jaw requires that treaty 1erms be construed “in their context
(-/ and in the Jlight of [the treaty’s] object and purpose.” That context includes the text of the

treaty and certain related instruments, but do¢s not include unrelated treaties.

2 Soe Pope Damages Awerd 199, 44.

% See id. 19 ([ T1he Tribunal dstermined thal, notwithsianding the language of Anticle 1105, which adminedly
suggesis otherwise, the requirement 10 accord NAFTA investors fair and equitable treatment was independent
of, not subsumed by 1he requirement 10 accord them treatmem required by international law.”) (emphasis
added).

30 Vienna Convention on the Law of Treaties, May 23, 1969, 1155 UN.T.S. 331 ("Vienna Convemtion™), an.
3.

31 Spe Pope Damages Award § 46 & n.35 {relying exclusively on Anicle 38 of the Statute of the Imemavional
Coun of Jusiice). Contrary 1o the Pope wibunal’s approach, Anicle 38 does not purport 1o define the term
“imternational Jaw™ in any evenl.

32 \?jenna Convemtion ent. 33¢1) (emphasis added).

3% Spp id. an. 31(2) (“The conext for the purpose of the imerpretation of a treaty shall comprise, in addition to
thetexi...: (2) any agreement relating 10 the trealy which was made between all the parties in connection with

the conclusion of the reaty; (b) any instrument which was made by one or more parties in connection with the
: conclusion of the treaty and accepied by the other pariies as an instrument relaied 10 the treaty.”).
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The context of Aniicle 1105(), which the Pope Damages Award does not consider,
unequivocally demonsirates that the NAFTA Panties did nof imend 10 incorporate the entirety
of international law in that provision. Notably, the NAFTA's provisions show that, although
the P;mies were wel) aware of the international legal obligations comained in the NAFTA
and in other agree;nems in force between them,* they intended to subject 10 investor-State
arbiwration only a narrow range of obligations: Anicles 1116(1) and 1117(1) provide for
investor-State arbitration only of 'a claim that another Pany has breached an obligation
under . . . Seciion A or Article 1503(2) . .. or .. . Article 1502(3)(@)[.]" (Emphasis added).
Reading Anicle 1105(1) 10 encompass ail imernational legal obligations would render
meaningless the clearly stated limitation ip Anicles 1116 and 1117. )f the NAFTA Parties
intended 10 offer Chapter Eleven arbitration for breaches of any inlemational legal obligation,
including those contained in the NAFTA, they would .n'm have drafied Articles 1116 and
1117 as they did. ' \)

For example, the NAFTA states various obligations of the NAFTA Parties with
respect to sanitary and phytosanitary measures. See, e.g., NAFTA Chapier Seven, Section B,
ans. 709-723. The NAFTA, of course, is an intemnational convention within the meaning of
Anicle 38(1)(a) of the Swatne of the Internavional Court of Justice, and the obligations with
respect 10 sanilary and phylosanitary measures are obligations in international Jaw as among
the NAFTA Panties. Anticles 1116(1) and 1117(1) make perfectly clear, however, that the
NAFTA Pariies did not intend 10 subjeci claims of violations of those intemational law

obligations 10 investor-State arbitration under Chapier Eleven of the NAFTA. Reading

34 e NAFTA art. 103 (In the cvent of any inconsisiency between this Agreement and such other agreements,
this Agreement shall prevail 1o the extent of the inconsistency . . . .
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Article 1105(1) 10 encompass all intemational legal obligations, including these, cannot be
reconciled with the context of the provision.

Similarly, under the Pope wribunal’s imerpretation of Anticle | 105(1), it would be
unnecéssary for a claimant under Chapter Eleven 10 specify that it was bringing a claim under
any anicle of Section A of Chapier Eleven other than Aniclé 1105(1). Rather, under the
Pope wribunal’s reading, a claim of a violation of, for example, Chapier Eleven’s national
wreatment provision would be subsumed in an Anicle 1 105(1) claim. Those incongruous
results are not what the NAFTA Paries iﬁtended. lrlmdeed, the binding FTC Interpretation has
made it clear that “[a] determination that there has been a breach of another provision of the
NAFTA, or of a separate intemational agreement, does not establish that there has been a
breach of Article 1105(1).” FTC Imerpretation (July 31, 2001) {1 B(3).

The context of Anticle 1105(1) further shows 1hat the imernational legal obligations
the NAFTA Parties had in mind in Anicle 1105(1) wére those setting forth minimum
standards of weaument of foreign persons and their property in the 1erritory of the host Siate.
NAFTA Article 1105(1) itself reflects the NAFTA Panies’ commitment to provide
“investments of investors of another Party” with the international minimum standard of
weaiment. The title of the aniicle is “Minimum Siandard of Treatment.”® There is 2 body of
international law that sets forih minimum standards of wreaiment for property of nationals of a
State in the territory of another State. As the FTC observed in its clarification, that body of

law js one established under cusiomary inmemational Jaw, and it is known as the cusiomary

35 Soe also NAFTA an. 1101(1)(a)-(b) (limiting 1he scope of application of Chaper Eleven, in pertinem pan, to
“measures maintained or adopied by a Party relating to . . . investmems of invesiors of another Party in the
territory of the Party”).
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inlernational 1aw minimum standard of treatment of aliens.3® Thus, the contexi of Article
1105(1) conclusively confirms the correciness of the FTC interpretation and rejects the ill-
considered views of the Pope tribunal.
| Third, the Pope 1ribunal similarly erred in iis reliance on provisions of bilateral

invesiment treatic;'(“B]Ts") 10 interpret NAFTA Anicle ] ].05(‘1).37 Those treaties are not
part of the comext for interpreting Anicle 1105(1) as defined by Anticle 31(2) of the Vienna
Convention. The Vienna Convention ¢l egr]y deﬁnes_. the “context” of a treaty 10 include only
those “agreement(s] . .. which [were] made beiween all the parties” of the reaty and
“instrument[s] . - . made by one or more parties . . . and accepted by the other parties as an
instrument related 1o the treaty.”® Neither Mexico nor Canpada has entered into a BIT with
the United States. Nor has any NAFTA Party accepted, as contemplated by Article 31(2) of
the Vienna Convention, the BITs as instruments relate_d to the NAFTA. Therefore, the Pope
wribunal erred in relying on the BlTs as “context” 1o interpret the NAFTA.

Moreover, there is no foundation in any event for the Pope Award’s suggestion of
wsark inconsistencies” between the BIT¢’ provisions on “fair and equitable treatment” and

the 1ext of Anticle 1105(1).3 The Pope wibunal’s reading of those BIT provisions, based in

36 Gop FTC Interpretation § B(1)-(2). Contrary 10 the Fope wibunal's erroneous suggestion, the NAFTA Panies
did not seek, by issuing the interpreiation of Article 1105(1), 1o modify the phrase “imemational law.” See Pope
Damages Award 2t n.9 ("the clarification consisted of adding the word -customary” as 2 modifier.”); id et n.37
(charscterizing the United States’ position as arguing “thal the 1erm *imemnational law’ in Article 1105 means
customary international Jaw”). Rather, in paragraph B(1) of the July 31, 2001 Interpretation, the three NAFTA
Pariies imerpreted the meaning of the obligation agreed 1o in Article 1 105(1): “Anticle 1105(1) prescribes the
customary intemnational faw minimum standard of reavment of aliens as the minimum standard of weatment 1o
be afforded 10 invesiments of invesiors of another Party.”

¥ See Pope Merits Award §§ 110- 117; Pope Damages Award {4 9,27, 44, 61-62.
5% \jenna Convention art. 31(2) (emphasis added).
32 See Pope Damages Award § 25.

-/
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particular on the views of acad emnics regarding United States BITs, is flatly inconsistent with
what the United States Depariment of State repeatedly has advised the United States Senate
that provision means in submining the wreaties for constitutionally-required advice and
consent: that the provision was jntended 10 require a minimum standard of treatment based
on cusfomary imernational Jaw*0 The United States’ understanding of the BITs it negotiated
is the same as the understanding of NAFTA Article 1105(1) expressed in the Canadian
Sratement of Implementation, issued on January 1,.1994, the day the NAFTA entered into
force: “Article 1105 . . . provides for a minimum absolute standard of wreatment, based on
long-sianding principles of cusiomary international law.”"? The Pope tribunal therefore
erred in suggesting that there were inconsistencies between the “fair and equitable wreatment”
provisions of the B1Ts and Aricle 1105(1).*

Indeed, for gll of the reasons siated above, the United States joined Canada and .

Mexico in Jate 2000 in a submission 10 the Pope wibunal, siating that the treatment to be

accorded 10 “investments of investors of another Party” under Article 1105(1) is the

# See U.S. Rejoinder a1 nn.59-61 & accompanying text (listing Deparmmen of State Jeners submining U.S, BiTs
1o Congress thet clarify that ™ fuir and equitable’ treatment in accordance with international law. . .. se1s ovl 2
minimum standard of treatment based on customary international law”).

41 canadian Statement of Implementation 21 149 (Jan. 1, 1994) {emphasis added).

2 The Pope tribunal mischaracterized the United States as having ~asserted that the difference [between the text
of the B)Ts and Article 1105{1) of the NAFTA) was the product of & conscious decision by the NAFTA Parties
1o change the approsch in the BITs.” Pope Damapges Award {27. Rather, the United States explained 1o the
Pope wibunal that the NAFTA Panies, in Anicle 1105(1), merely “chose a formulation that expressly tied fair
and cquitable reatment 10 the customary imemational minimum siandard” 10 exclude any other conclusion in
Jight of the academic debale concerning the meaning of the phrase “fair and equitable reatment” as it appears in
the BITs without express reference 1o customary intemational law. Fourth Submission of the United States in
Pope & Taibol, Inc. v. Canoda (Nov. 1, 2000) 11 <.8. Notwithsianding the academic debate, however, neither
the U.S. BITs nor NAFTA Anicle 1105(1) requires treaiment beyond 1the minimum standard of reatment based
on customary intermational law.
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minimum standard of treaunent of aljens under customary international law.*® The Pope
1rib;mal, however, rejected that interpretation and provided its own interpretation, s1ating,
among other things, that “[n]either Mexico nor Canada has subscribed to the version of the
intem of the drafters pm forward by ihe Unjted States.”™ ‘Mexico then responded, noting that
the Pope tribpnal ;vas incorred, and that all tiree NAFTA Parties had subscribed 10 that same
imerpreu.uicm.45 The Pope tribunal never addressed the point raised in Mexico's submission
and did not acknowledge it in its Damages Award. Instead, even afier the three NAFTA
Panies issued their binding interpretation in July 2001, largely 10 address the Pope uibunal’s
failure 10 heed 10 the NAFTA Parties prior stalements reparding the interpretation of Article
1105(1), the Pope tribunal in its Damages Award concluded in dicia that the Parties had
aniempied 10 amend the NAFT. At
Finally, the Pope tribunal’s analysis of the NAFTA’S negotiating history is erroncous

for 1wo reasons. As an inftial matter, the Pope tribunal erred in resorting 1o the negotialing
history at all.*” The premise for the ribunal’s reference 10 iravaux préparatoires was ils
suggestion that the 1ex1 of Anicle 1105(1) “contained ambiguities that had 10 be resolved by
those charged with interpreting the text1s.”® The Pope tribunal’s suggestion, however, cannol

be reconciled with its dicia suggesting that the meaning of Anicle 1105(]) was so clear that

4 gpe Founh Submission of the United States in Pope & Talbor (Nev. 1,2000) 1§ 7-8.

“ pope Merits Award 1114 n.109.

% See Submission of Mexico in Pope & Talbor (Apr. 25, 2001) a1 1-2 (siating "all three NAFTA Parties pleaded
that Article 1105 incorporaies only the internglional minimurm standard” and requesting thet the Pope uwibunal
issue & corrigendum 10 Teflect accuraiely Mexico’s views with regard to the parameters of Anicle 1 103).

4 Soe Pope Damapes Award § 47,

47 The Vienna Convention permits reson 1o supplemnentary mean¢ of weaty interpretation only for specified
purposes. See Vienna Convention art. 32.

% Sge Pope Damages Award § 26 & n.10.

[}

N
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b the ETC’s imerpreiation of the provision was an “amendment.” 1f, as the Pope tribunal
suggesied, the article was ambiguous, the FTC acted well within its authority in interpreting
it 1f it was not — and it cerainly is not as interpreted by the FTC - then the Pope tribunal had
no oééasion 10 resort 10 secondary means of wreaty interpretation such as the negotiating
history.* ”

The Pope tribunal’s conclusions based on that hisiory are without support in any
event. Afier reviewing more than forty drafis of NAFTA Chapier Eleven, the Pope tribunal
found that the text of Aniicle 1105(1) underwent relatively few changes and none showed, as
the investor had contended, that the Parniies had considered but rejecied a version of the
article expressly referencing “‘customary international law."*® Nonetheless, the Pape tribunal
inexplicably sugpgesied that the negotiating history suppored i1s view, expressed in dicra, that

'L-/ the FTC imerpretation was an “amendment.”*' Basing such a result on such a history as this

52

cannot be reconciled with accepted approaches 10 treaty inerprelation.

2. The Pope Tribunal Erred In Its Approach Toe The Development of
Customary Iniernational Law Through Treaty-Making

The Pope tribunal observed in its award on damages that treaties such as bilateral

investmem treaties reflect State practice, but it erred by implying that such Siate practice -

49 vyienna Convention an, 32(a)-(b).
% See Pope Damages Award 11 38, 43, 46.
511d.947.

52 8op Vienna Convention an. 52; see ofso Muritime Delimitation ond Territorial Questions (Qatar v. Bahrain)
1995 1.C.). §,21-2 § 41 (Feb. 15) (stating 1hat ravaur similar 10 those that do exist for the NAFTA “must be
used with caution . . . on account of their fragmentary nature;” where the final text did not exclude Qatar's
interpretation, the Coun was “unable 10 see why the abandonment of a form of words corresponding 10 the
interpretaiion given by Qaiar 1o the[] |treaty] should imply that the [reaty) must be inlerpreted in accordance
with Bahrain’s thesis.”). The Pope tribunal a)so quesiioned Canada’s statement 10 the claimant that there were
*no murually agreed negatiating texts.” Pope Damages Award ¥4 31, 40. In the United States’ view, however,
shon of the final 1ext of the signed NAFTA itself, there are no such “mutually agreed” 1exis.
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without more — is sufficient to establish a rule of customery internationa) Jaw. See Pope
Damages Award § 59 (“International agreements constitute practice of states and contribute
10 the grounds of customary internationa) law.™); id. { 62 (“the practice of states s now
represented by [in excess of 1800 bilateral invesunent] weaties™).

As tyg United States has previously advised this Tribunal, customary imernational
Jaw, including the minimum standard of reaiment of aliens, may evolve over time. Cf Pope
Damages Award § 58 (rejecting “static conception of customary intemnational law”). In
addition, weaties, including B1Ts, may constiwte a f ;ann of State praciice as between or
among the parties to a given treaty. However, the United States disagrees with the Pope
Damages Award in that i1 appears 1o ascribe Jepal significance 10 this form of State practice
withou further analysis.

Jt is elemental 1hat 2 rule may be considered 10 form pan of customary international
Jaw only where the rule is established by a peneral and consistent practice of Swates followed L)
by them from a sense of legal obl igation.”® 1n other words, a customary international Jaw rule
is established by two elements: “a concordant practice of a number of States acquiesced in
by others; and & conception that the practice is required by or consisient with the prevailing
law (the gpinio juris),”™
In addition, the Imemational Court of Justice has observed that several factors must

be considered in assessing whether a ireary-based rule reflects opinio juris supporting the

existence of a customary, rather than simply a reaty-based, oblipation, In North Sea

53 ¢pe RESTATEMENT {THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102(2) (1987).

$ ¢ rvE PARRY, JOHN P. GRANT, ANTHONY PARRY & ARTHUR D). WATTS, ENCYCLOPAEDIC DICTIONARY OF
INTERNATIONAL Law 82 (1986),

</
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Continenial Shelf (F.R.G. v. Den.; F.R.G. v. Neth.), the Court held that, in order for a
provision 10 become part of customary international law, among other things, it must be “a
norm-creating provision,” one which “is now accepied as [2 norm of the general corpus of
;memational law] by the opinio juris, so as 10 have become bindin g even for countries which
have never, and do not, become parties 1o the Convention.”™

While a bilateral invesiment treaty may reflect State practice between the two parties
10 that BIT, the Pope tribunal emred in its analysis of the BITs. )t made no anempt 1o analyze
either the consisiency of State practice in invesiment treaties or whether any such State
practice evidenced the opinio juris necessary 1o esiablish customary international law.*® The
1ribunal does not even memion opinio juris, el alone cite any evidence of it. Indeed, as
mentioned above, the Pope wribunal found “siark inconsisiencies between the provisions of
BITs and corresponding commitments of Article 1105 57 Thus, because it failed even 10
attempt the requisite analysis, the Pope wibunal’s statement that BITs are Stale practice

cannol suppen a view 1hat any panticular BT obligation has crystallized into a rule of

customary imemational law.

3. The Pope Tribunal Erred In Iis Analysis Of Authority
Purportedly Suppovting s Award

Finally. the United Siates notes that the decision of the Chamber of the International

Coun of Justice in Eletironica Sicula 5.P.A. (ELSD (U.S. v. aly), 1989 1.C.J. 15 (July 20),

551966 1.C.J. 3,41 971 (Feb. 20).
% See Pope Damages Award 19 59-62.
Y jd 425.
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does not support the Pope tribunal’s conclusions with respect 10 the evolution and content of

customary international law

In ELSJ, the ICY interpreted a treaty provision, not replicated in the text of the
NAFTA, which prohibited certain “arbitrary” measures.”” . The 1CJ was not applying
customary i:;:];erné'ﬁona] law 1o the claims of arbitrariness presented in FLSI. Thus, contrary
10 the Pope wibunal’s suggestion, the decision in ELS] cannot reflect an evolutjon in

customary intemational Jaw. Of course, citation 10 2 single authority applying a conventional

siandard does not demonsurate the requis.ite State practice or opinio juris necessary 10
establish the exisience of a principle of customary international law.*® In fact, ELS] did not
even purpon 1o address cusiomary international Jaw standards requiring weaiment of an alien
amounting 10 an “outrage” for a finding of a violation. In any event, ELS] clearly does no
36

establish that any relevant siandard under cusiomary international requires mere “surprise.

The Pope tribunal’s approach should be rejected.

CONCLUSION

For the foregoing reasons, the United States respectfully submits that there is no

occasion for the Tribuna) 1o idemify faciors or 1ypes of factors relevant 1o an analysis under

5% See Pope Damapes Award 19 63-64.

%2 Sep ELST, 1989 1.C.J. a1 72 (quoting Article ) of the Supplementary Agreement 10 the 1948 FCN Treaty
berween Italy and the United States &s fodlows: “The nationals, corporations and associations of either High
Contracting Party shall not be subjected 10 arbitrary or discriminatory measures . .. ). Even assuming the
Pope tribunal’s broad view of the meaning of Article 1105()) is correct (and it is not), because the FCN Treary
in ELSI is not in force as berween Cansda, Mexico and the United States, the £LS5/ cannot provide any rule of
decision applicable here. See Statuie of the International Court of Justice art. 38(1Xa) (s1ating that the 1CJ shall
apply “intemnational convemions . . . establishing rules expressly recognized by the conlesting states™),

 See supre nn.53-54 end accompanying text.

5 See Pope Damages Award { 64.

-/

-

/
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b Article 1105(1) because ADF’s has failed 1o jdentify any rule of customary international

implicated by its claims. The United States further submits that the Tribunal should not rely

on the Pope Damages Award as itis poorly-reasoned and unpersuasive.

Respectfully submitled,

- / 7/
Mark A. Clodfeer  /
Assistant Legal Adviser for International
Claims and Investment Dispuies
Banon Legum
Chief, NAFTA Arbitration Division, Office
of International Claims and Invesiment
Disputes
Andrea J. Menaker
David A. Pawlak
l.aura A. Svat
Jennifer ]. Toole
( / Anorney-Advisers, Qffice of International
Claims and Invesiment Disputes
UNITED STATES DEPARTMENT OF STATE
Washingion, D.C. 20520

June 27, 2002
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IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE 1CSID ARBITRATION (ADDITIONAL FACILITY)} RULES
BETWEEN

ADF GROUP INC,,

A Claimant/investor,

-and- ' Case No. ARB(AF)’OO/]
UNITED STATES OF AMERICA,

Respondent/Party.

FINAL POST-HEARING SUBMISSION
OF RESPONDENT UNITED STATES OF AMERICA ON
ARTICLE 1105(1) AND POPE & TALBOT

In accordance with the Tribunal’s letter-order of June 17, 2002, and in response 1o the
Anicle 1128 submissions of Canada and Mexico, the United Siates respectfully submits these

final observations on Article 1105(1) and the Pope Damages Award.'

1. CANADA’S AND MEXICO’S ARTICLE 1128 SUBMISSIONS ACCORD WYTH THE UNITED
STATES’ VIEWS OF THE ERRORS COMMITTED BY THE POPE & T41BOT TRIBUNAL

As ADF itself has acknowledged, the significance of an award rendered by a Chapter

Eleven tribunal for another Chapter Eleven tribunal depends principally on the

! Except as otherwise noted, the abbreviations used herein are those adopted in the United States” prior
pleadings and subrmissions.
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persuasiveness of the award’s reasoning.” In their Article 1)28 submissions, Canada and
Mexico agree with the United States that the Pope Damages Award is poorly-reasoned in
many respects and incorrectly interprets the provisions of the NAFTA. The agreement
among the three NAFTA Panties with respect 10 these misinterprelalions may not be
disregarded. ' As r;'cog;nized in Anticle 31(3)(a) of the Vienna Convention on the Law of
Treaties (*Vienna Convention™), any agreement as (o the proper interpretation of the treaty
“shall be 1aken into account.™ In light of the agreement expressed by the NAFTA Parties,
the interpretive analysis of the Pope Damages Award should not be relied upon by this
Tribunal.*

As a preliminary matier, all three NAFTA Panjes confirm in their submissions that,
contrary 10 the views expressed by the Pope wibunal, the NAFTA does not permit a Chapter
Eleven wibunal 1o review an interpretation of the NAFTA Parties, sitting as members of the
FTC, and disregard it on the ground that the tribunal considers it 10 be an “amendment.”
Thus, there is agreement among the Parties that the Pope ribuna) erred when it de‘u;nnined

that it should question whether the FTC interpretation was binding on it.® ADF’s supgestion

2 pusi-Hearing Submission of Claimant ADF Group Inc. on NAFTA Anicle 1105(1) and the Damages Award in
Pope & Talbot ond Canada, dated July 11, 2002 (“ADF Submission”) § 50.

3 See Vienna Convention on the Lew of Treaties, May 22, 1969, an. 31(3)(a), 1155 UN.T.S. 331 ("There shall
be 1aken into sccount, together with the conmexi: (2) any subsequenl agreement between the parties regarding the
inmterpreiation of the treaty or the application of its provisions{.]”) (emphasis added).

* 9o Second Submission of Canada Pursuant 10 NAFTA Article 1128, dated July 19, 2002 (*Can. Submission™)
{ 6; Second Article 1128 Submission of the United Mexican States in the Maner of ADF Group Inc. v. United
States of America, dated July 22, 2002 (“Mex. Submission™) a1 23; Post-Hearing Submission of Respondent
United States of America on Anticle 1105(3) and Pope & Talbor, dated June 27, 2002 (“U.S. Submission™) at 7~
8.

5 See Can. Submission 9§ 7-17; Mex. Submission et 18-19; U.S. Submission a1 §-12.

¢ See gemerally id.

.
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that this Tribunal should similarly second-guess the FTC and question whether its
jmerpretation is binding should be rejected.

_ Furthermore, all three NAFTA Parties agree that the Pope wribunal was wrong in
suggesting in dicia that the FTC inlcrpretation was an améndment.” As the FTC
Interpretati oz'n-ma]:és' clear, the interpretation does nol change the m_eaning of Article 1105(1)
- it merely clarifies the meaning that the Article has always had.® As all three NAFTA
Parties have noted, interpreting the words “intemational Jaw” in Article 1105(1) to refer 10 all
international law, as the Pope tribunal suggested, runs afoul of well-established principles of
weaty interpretation — notably, by depriving Anicles 1116 and 1117 of their effectiveness and
by disregarding statements made by Canada Eonlemporaneousiy with the NAFTA’s entry into
force’ Likewise, all Parties agree that the Pope tribunal’s “additive” approach 10 interpreting
Aricle 1105(1) ignores the ordinary meaning of the wofd “including” in that Article, thus
disregarding a cardinal rule of treaty imerpretation. The Tribunal, therefore, should Teject
ADF’s suggestion that the FTC interpretation effected an amendment of the NAFTA and

somehow “water[ed] down” the protections afforded by Article 1105(1).'°

7 $ee Can. Submission 1Y 7. 18-29. See generaily Mex. Submission at 3-10, 18-19; U.S. Submission a1 12-19.

8 See FTC Imerpretation of July 31, 2001 chapeau (" TThe Free Trade Commission hereby adopts the following
interpretations of Chapter Eleven in order 10 clarify and reaffirm the meaning of ceriain of is provisions{.]”)
(emphasis added).

9 Spe Can. Submission 9§ 23, 25, 29; Mex. Submission st 4-6; U.S. Submission &t 13-15, 17-18. The United
States notes that even ADF can explain the Pope tribunal’s analysis of the meaning of Article 1105(1) only by
assuming that the tribunal, without so s1ating, drew an adverse inference against Canada for Canada’s purponted
failure 10 produce al] of the negovisting history peraining 10 Anicle 1105(1). See ADF Submission § 20.

10 ¢oe ADF Submission § 49. Contrary to ADF’s allegation, the FTC interpreiation does not render Article
1105(3) ineffective. As the United States has demonstrated, Anicle 1105(), as properly interpreted, provides
valuable protections for investors. Without Article J 105(1), for exemple, an invesior would not be able to make
a claim for a denia} of justice under NAFTA's Chapier Eleven. The fact ihat ADF cannot make out a ¢laim
under Article 1105(1) in no way sugpests that the Article is ineffective.
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Additionally, all three Parties criticize the Pope 1iribunal’s resort to supplementary
means of treaty inmerpretation for purposes of analyzing the meaning of Axticle 1105(1). For
example, all three Parties reject the proposition that bilateral investment treaties are relevant
to interpreting the provisions of the NAFTA. Contrary 10 the Pope wibunal’s suggestion that
the sheer nurhber ;f BITs could evidence the existence of a rule of customary international
Jaw,'! all three NAFTA Parties agree that State practice alone — without a showing of opinic
juris ~ cannot give rise to a rule of customary intemational law.'? Because the Pope tribunal
made no effort 10 determine the existence of opinio juris, its reasoning as 1o the BITs and
customary imernational law is faulry."”

Nor can the provisions of the BITs relied upon by the Pope wribunal be viewed as
providing “comext” for imerpreting the NAFTA under the Vienna Convention.”* As Mexico
correctly observes, neither Canada nor Mexico have emered into a BIT with the United

Srates. Under the Vienna Convention, the Pope tribunal should not have taken into account

I See Pope Damages Award J 62,
12 gpe Can. Submission 9§ 36-38; Mex. Submission at 19; U.5. Submission a1 19-21.

5 1n addition, only consistent State practice is relevant in this determination, See, e.g., RESTATEMENT (THIRD)
OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 102 () 987) (“A rule of law may be considered to form
part of custornary internetional law only where the exivience of the rule is established by a general and
consisien: practice of States followed by themn from s sense of Jegal obligation.”) (emphasis added). The Pope
wibunal thus erred by relying on the BITs without analyzing whether the BITs upon which they relied contained
provisions that veflected consisient State practice.

M \Jienns Convention ant. 31(2) (defining the “context” of 8 weaty 10 include only those “agreemenifs) . . . which
[were] made between all the pariies™ to the teary and “instrament[s] . . . made by one of more parties . . . and
accepted by the other parties as an instrument related 1o the treaty.”) (emphasis added).

-/

-/
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provisions in the U.S. Model BIT when interpreting Aniicle 1105(1).> ADF’s attempt
similarly o rely on provisions in U.S. BITs should be disregarded.'®

In addition, the United States notes Canada’s agreement that resort 10 irgvaux
préparatoires by the tribunal was inappropriate, as the préconditions for doing so under
Article 32 of the \:'.ienna Con\lfcmion were not satisfied.!”” Because ravaux are a secondary
means of treaty interpretation, the tribunal ought 1o have resorted 10 travaux only if it could
be found that Article 1105(1), considered in light of the primary means of interpretation set
forth in Vienna Convention Article 3], was ambiguous.‘s However, Article 1105(1), ;ead as
it must be together with the FTC lmerprelalion,‘g is unambi guoﬁs — it clearly states that
Article 1105(1) prescribes the customary international law minimum standard of treatment.
Thus, the Pope tribunal erred in resorung to iravaux to interpret Arnticle 1105(1).

Baving erToneously resoried 10 rravaux, the Pope wibunal then compounded its error
by concluding that the absence of the word “customary” in the drafts supported its
determination that the FTC Interpretation was an amendment. As both the United States and

Canada have observed, this analysis was deeply flawed.?

1 Goe Mex. Submission at 7; see also U.S. Submission at 16.

16 Moreover, ADF has not provided any evidence in suppon of its allegation, first set fonth in its post-hearing
submission, that the terms of two bilateral investment meaties — the 1.S.-Albania and the U.S.-Estonia tresties -
reflect ~evolving” rules of customary international law. See ADF Submission § 59

17 §¢e Can, Submission § 27 (rejecting notion that the FTC imerpretation “create{s) ‘smbiguity’ that Chaprer
Eleven tribunals musi resolve by recourse 10 7ravaux preparatoires™); U.S. Submission at 18 (“the Pope
wribunal erred in yesorting 10 the neponiating history a1 all.”); see also Mex. Submission at 3-7 {demonstranng
that, applying the primary means of interpretation se1 oul in Vienna Convention Article 31, Aricle 1105(1}) is
unambiguous and, thus, the analysis presented in the Pope Damages Award is unsound}.

¥ \/jenna Convention art. 32,
¥ g id. art. 33(3)(a); NAFTA an.1131(2).
2 Gee Can. Submission 1§ 19-20; U.S. Submission a1 18-19.
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For these reasons, ADF’s attempt to draw significance from the Pope tribunal’s
discussion of the zravaux is misplaced. In addition, the United States observes as follows
with respect 10 ADF’s exuraordinary su ggestion that this Tribunal should draw an adverse
inference against the United States for its “failure” to provide a negotiating history of Article
1105(1) thav ADI‘:.’;'ICVCT requeﬁted the United States to produce and that, as noted above, is
srrelevant as a matter of law. The Tribunal will recall that the parties in this case agreed toa .
detailed procedure for requesting documgnts in the Ppsscssion of the other party considered
[material 10 a party’s case.”’ ADF never invoked that procedure with respect to these
documents. Its suggestion that, under these circumsiances, an adverse inference can be
drawn is unprecedented and insupponable. Unfonunate]y, this is not the first time that ADF

has 1aken similarly outlandish views of the procedure 1o be followed in this arbitration.??

11 ADF’S NEWLY-PRESENTED ARGUMENTS REGARDING 1TS ARTICLE 1105(1) CLaiM
ARE BASELESS

In its posi-hearing submission on the Pope Damages Award, ADF for the first time
asserts that the United States violated specific norms of the customary intemnational law
minimum standard of weatment of aliens. The Tribunal will recall thal ADF’s previous

writien and oral pleadings in this case were based on a theory that Article 1105(1) set forth a

21 5. Procedural Order No. 1, Attachment No. 1, 111

22 g, Lener dated January 30, 2002 from Barton Legnm 10 Tribunal (cbjecting 10 ADF's statement that it would
iptroduce new evidence a1 the hearing and ADF's failure 10 provide with jts wrinen submissions witness
statements that were signed and afiirmed); April 16, 2002 Ty. at 296:21-298:7 (noting that United States had
made thousands of pages of documents available to ADF at its request, but ADF had introduced none of them)
(statement of Ms. Clodfelrer); Objecrions 10 Claimam’s Request for Documemts of Respondent United States of
Ametica (Aug. 17, 2001) a1 2-4 (noting that ADF wailed until the rim¢ began for the United States to prepare its
Counter-Memorial before serving the United Sates with overly broad requests for dacuments).

.
! a
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new, conventional standard unknown to customary international law. As ADF summarized

its position at the hearing:
1 would agree with the proposition that if we are bringing forward a claim
under customary international law, sirict customary international law, it’s our
burden 10 prove it. 1would suggest that we are not bringing forward a claim

under customary international law, we’re bringing forward a claim under
Article 1105, and we're relying on the terms of the treaty.?

By conirast, in its post-hearing submission, ADF purports 10 set forth under “the FIC’s

customnary international Jaw standard . . . faclors [that] can be relevant within the context of

various fact based scenarios.”

The United States objects 10 ADF’s atiempt to offer a new theory of its Anticle
1105(1) claim afier the United States has submirtied jts principal pleadings and after the
conclusion of the hearing on competence and liability. ADF’s belated atiempt 10 advance
new theories and offer new anthorities violates the procedures agreed 1o for this arbitration.”’

I the event that the Tribunal nonetheless determines 10 consider ADF’s new
asseniions, the United Siates respectfully offers the following, brief observations in response.
As demonsirated below, the authorities offered by ADF do not support its assertion ofa

vague, general international obligation to refrain from “arbitrary” or *“bad faith” conduct. In

2 April 17, 2002 Tr. a1 767:3-10 (emphasis added) (suement of Mr. Kirby).

#ADF Submission § 64.

35 See Procedural Order No. 1, Anachment 1,V (*[T]he [plarties agree(d] that they shall include in or with
their wrinen submissions, their legal arguments.”); 1CSID Additional Facility art. 28(2) (“[TThe Tribunal shall
apply any sgsecment berween the partics on procedurel mancrs, which is not inconsisient with any provisions of
these Rules, the Additional Facility Rules and the Administrative and Financial Rules . . . ."); see also Aprl 17,
2002 Tr. at 745:16-746:15 (same) (statement of Mr. Legum). Atthe close of the hearing on April 18, 2002, the
Tribunal made it clear that the proceedings were completed and that the Tribunal did not expect *anything
further” from the panties. See Apr. 18, 2002 Tr. at 959:5-10 {statement of President Feliciano). ADF’s counsel
specifically acknowledged that he had “no difficulty” with the fact that there would be no further submissions
absent agreement by the parties or an order from the Tribunal. See id. a1 959:17-960:1 (statement of Mr. Kirby).
These is no such agreement, and the Tribunal's Jener-order dated June 17, 2002 does not contemplate an
opportunity for ADF to present 2 new theory of i1s case. See June 17, 2002 Jetter-order,
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any event, there is no evidence here of any conduct that even remotely smacks of

“arbitrariness” or *bad faith.”

A. The Authorities On “Arbitrary” Conduct Offered By ADF Do Not
Establish Any Obligation Jmplicated Here

Iis comn-:’:c:'in ground ffxal 1he burden of establishing the existence and content of 2
rule of customary internarional Jaw rests on the party asserting the existence of the nle?®
Although ADF discusses a1 some Jength an expansi\ie approach 1o municipal tort law (and
argues by extension for a similar approach 1o internatjonal law), it does not seriously dispute
— nor can it - that the United States can be held liable under Article 1105(1) only if it has
breached an obligation incorporated into that Article and tha it is ADF’s burden 1o identify
the obligation supposedly breached. 2’ As demonstrated below, ADF’s belated atiempt 10
identify an obligation that could be the subject of such a breach misses the mar¥, as none pf
the authorities it cites support ils position:
« Behring Fur Seal Arbitration of 1893 — Contrary to ADF’s suggestion, this case does
not remotely stand for the proposition that *“itis a violation of customery intemnational law
for a state 10 act in a discriminatory manner against a foreign national with intent to injure

or harm the national or his/her business interests . . . % The tribunal’s award, rather,
addresses five specific questions concerning the extent of temitorial waters and the ability

2 Spe April 17, 2002 Tr. a1 767:3-6 ("] would agree with the proposition that if we are bringing forward s claim
under custormary intemnational Jaw, strict cUsomary international law, it’s our burden o prove it.") (emphasis
added) (siatement of Mr. Kirby); Rejoinder at 31-32, n47; April 16, 2002 Tr. 21 503:17-502:10 (statement of
Mr. Legum); April 17, 2002 Tv. at 758:5-12 (s:atement of Mr. Legurn); U.S. Submission at 3-4.

7 5ee ADF Submission 9] 42-47. But see Land and Maritime Boundary (Cameroon v. Nig.), 1998 1.C.1. 275
(une 11) (discussed infra 2t n.50 and accompanying text). Contrary 10 ADF's suggestion, Professor Fleming
(whom ADF cites for its “watertight compartments” notion) does not posit that a tort claimant may prosecute a
claim without a cause of action. See JOEN G. FLEMMING, THE LAW OF TORTS 7-8 {1998). Rather, Professor
Fleming merely obscrved thal new causes of action were recognized over time and that various claims in wort
shared fundamental characteristics. See id. a1 7-8. Lawyerss practicing in common-law jurisdictions who have
briefed or argued a motion to dismiss for failure 10 staie g claim would find quite puzzling ADF's suggestion
{hat 2 ton claiment may assen a claim without a recopnized cause of action, if that is indeed ADF's position.

28 ADF Submission § 68.

4
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b- of & State unilaterally to jmpose a conservation measure with respect 1o the high seas.??
None of those questjons even addresses, rouch less supports, the proposition for which

ADF cites the case. ¥

o United Nations, Human Righis Comminee, Communication No. 633/1995;: Canada
5/5/99, CCPR/C/65/D/633/1995 — This decision dealt with the “right 10 . . . reccive and
impart information” articulated in Anicle 19(2) of the Imtemational Covenant on Civil
and Political Rights and reswrictions on the exercise of that right permissible under Article
19(3).>' However, ADF’s allegations here have nothing 10 do with any supposed failure
10 “eceive and impart information” within the meaning of Anicle 19(2) — even assuming
that a non-binding Human Rights Commitiee decision as 1o thal article could be relevant
1o the content of the customary intemational law minimum standard of treatment of aliens

in any event.

o Elertronica Sicula S.P.A. (ELSI) (U.S. v. l1aly), 1989 1.C.J.15 (July 20) - ADF
duplicates the Pope tibunal’s error in relying on the decision of the Chamber of the
International Court of Justice in ELS] as evidencing an obligation under the customary
international law minimum standard of reatment. To the contrary, the United States and
Mexico agree with Canada that “[tJhe £LS] decision did not address the minimum
standard of treatment under customary international Jaw.”? Instead, in ELSI, the
obligation of “arbitrariness” was expressly imposed by treaty. Nor, as each Party has also
. observed, can ELST be viewed as establishing a standard of mere “surprise™ — panticularly
b in light c;i; the Chamber’s finding that the facts before it did not establish “arbitrary”’
conduct.

« WTO Appellate Body Decisions™ — Contrary 10 ADF’s suggestion,” these decisions by
the WTO Appellate Body are similarly inapposite. Neither addresses an obligation under
customary international Jaw. Insiead, each applies a specific treaty obligation — namely,

2 See Behring Sea Fur Seal Arbirration (G.B. v. U.S.), 1 MOORE'S INT'L ARBITRATIONS 045.55 (Award).

30 The United States notcs thai a 1999 paper posted on the Internet emoneously characterizes the Behring Fur
Seals Arbimration in precisely the same words as those used in ADF's post-hesring submission. See Todd
Weiler, **Fair and Equitable Treatment’ for Investments: Some Old Cases and Some New,” n.5 and
accompanying 1ex1 (1999) available at <htep:/ferww.carlcion.ca/ctplebfpapers/invdoc/T odW-UT3a can.doc>.

3 See United Nations, Human Rights Committee, Communication No. 632/1995: Conada 5/5/99,
CCPR/C/65/DI633/1995 (tited in ADF Submission § €9).

3 Can. Submission ] 39; see also Mex. Submission at 15 (“the Pope ribunal erred in applying the ELS/ case as
evidence of the evolution of cusiomary international law . . . . ihe Chamber was examining srbitrariness as jt was
understood 81 gencral intemnational law™); U.S, Submassion a1 16,

¥ See Pope Damages Award  64.

% See US - Jmport Prohibirion of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (October 12, 19598);
and US - Standards for Reformulaied and Conventional Gasoline, WT/DS2/9 (May 20, 1996).

¥ see ADF Submission Y 67.
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the chapeau of GATT Anicle XX, which explicitly prohibits the application of measures
«in a manner which would constitute a means of arbitrary or unjustifiable discrimination”
berween similarly situated countries 36 Anicle 1105(2) nejther sets forth any such
prohibition nor imposes any peneral obligation with respect 10 treaty obligations under the

1994 GATT.”

o CME Czech Republic, B.V. (Neth.) v. Crech Republic*® - In CME, the tribunal found a
violation of a Butch-Czech BITs standards of expropriation, “'fair and equitable
weatment” and full protection and security, among others. Aside from the finding of
expropriation, the tribunal did not explain in any deiai} the legal rationale behind its
findings of violations.® It therefore sheds little light on the question before this Tribunal. -
The facts of CME, moreover, bear no resemblance 10 those here — in CME the respondent
was found to have illegally “coerced” CME through the threat of improper fines and
criminal charges against its statutory representatives and executives (among other things),
resulting in the “evisceration of the arrangements in reliance upon with the foreign
imvestor was induced 10 invest.”*® The CME award, even if it withstands the ongoing
action to set it aside in the Swedish couns, provides litle guidance here.”!

« Meialclad Corp. v. United Mexican Srates ~ To the extent that the Meralclad award can
be read 10 suggest that the phrase “fair and equitable™ in Article 1105(1) aniculates a
standard other than the international minimum stendard — such as that of transparency - it
is wrongly reasoned and should not be followed here.** The British Columbia Supreme
Court set aside a portion of that award, finding that *no authority was cited or evidence
introduced to establish that ransparency has become pan of customary inemnationel
taw.”™3 The court held that the Mezalclad tribunal had misstated the applicable law 10
include obligations of transparency which were found outside the substantive obligations
of Anticle 1105(1).* The court concluded that, in issuing its award, the tribunal decided 2
dispute outside the scope of arbitration 45 Metalelad provides no support for ADF’s
assertions here. .

36 See Shrimp Prods, a1 55 147; Reformulaied & Conventional Gasoline at 13.

37 §ee FTC Interpretation of July 31, 2001 1 B(3) ("A determination that there has been a breachof ... 2
separate internations) agrecment, does pot establish that there has been a breach of Article 1105(1).").

38 ~MF Crech Republic B.V. (Neth,) v, CzechRep., Partial Award (Sept. 13, 2001).
%9 Compare CME 1§ 591-609 (analysis of expropriation ciaim) wirh id. 34 610-614 (analysis of “other claims™).

13 4 611; seeid {114,

4 See, e.g., CzechRep 10 file complaint against CME Arbitration-Zelinka, Czech News Agency, 2001 WL
30025494 (Dec. 3, 2001).

2 $o¢ ADF Submission 7§ 72-73.

45 1 yited Mexican States v. Meralclad Corp., 2001 BCSC 664 (May 2, 2001) a1 25 4 68.
“7d. 8126970 -

S a27975.
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e Wena Hotels Ltd. v. Arab Republic of Egypt — Wena Hotels presents a classic case of 8
violation of the obligation to provide full protection and security — an obligation not at
sene in this case. % In that case, the Egyptian Hotels Co. (EHC) seized two of Wena’s
hotels in Egypt. The tribunal found that Egypt had breached its obligations under an
Egypt-U.X. BIT by (i) doing nothing 1o prevent the hotel seizures, although it was aware
of EHC’s intention to seize the hotels; (if) doing nothing 1o protect Wena’s investments
when the police responded to calls for help during the seizures; (iii) not restoring the
hotels 1o Wena despile its contro)] over EHC both before, during and afier the seizures;
(iv) fziling 1o prevem damage to the hotels before the hotels® return to Wena; and (v)
approving of EBC’s actions by fajling to impose any substamial senctions on EHC or its
sepjor officials who were responsible for the seizures 47 The award does not in any way

assist ADF in its attempt 1o identify a rule of customary international law that could have
been breached by the United States here.

In sum, none of the authorities relied upon by ADF supports its assertion that there
exists a general international obligation 1o refrain from “arbitrary” conduct. To the contrary,
each of these authorities either applies a specific copventional obligation to that effect, or

addresses other obligations that have no beanng on the facts of record here.

B. ADF’s Authorities On “Good Faith” Do Not Implicate Any Obligation
That Is Applicable Under The Circumsiances Presented Here

ADF’s attempt to find in cusiomary international law a general abligation of “good
faith . . . subsumed in the Article 1105(1) obligations undeniaken by the U.S. in respect of
investors and their investments” is similarly without support.® The Imemational Court of
Justice has squarely rejected the coniention thal a general obligation of “good faith” exists,

holding that:

“ See, e.g., U.S. Submission a1 4-5 (“Where e claimant asseris that it suffered injury 2s a result of the
destruction of its property by private citizens, the factors ribunal applying Anicle 1105(1) must ke imo
account are those for an alleged denial of full protection and secunity: wheiher, under all the eircumsiances, the
police exened the minirmurm Tevel of protection against ¢imingl conduct required as a matier of customary

international law.”).
*7 ¢op Wena Hotels Lid. v. Arab Republic of Egypt, 1CSID ARB/9&/4, Y 80-95 (Dec. 8, 2000).
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The principle of good faith is, as the Court has observed, “one of the basic

principles governing the creation and performance of legal obligations’

(Nuclear Tesis, 1.C.J. Reports 1974, p. 268, para. 46; p. 473, para. 49); it is not

in ltself a source of obligation where none would otherwise exist.”’

In Land and Maritime Boundary (Cameroon v. Nig.), 1998 1.C.J. 275 (June 11), the 1.CJ.
reaffirmed the proper role of good faith ami culated above. The Couﬁ further noted that there
was “‘no speciiﬁc obligation in international law” applicable 10 the conduct at issue in that
case, and concluded: “In the absence of any such obligations and of any infringement of
Nigeria's corresponding rights, Nigeria may not justifiably rely upon the principle of good
faith in support of its submissions.”

While it is clear that there is no general obligation of good faith, the United States
recognizes that international law does impose obligations of good faith in cenain specific
cireumstances. For example, the United States agrees with ADF that the customary
imernational law rule of pacia sunt servanda holds that “[eJvery treaty in force is binding ;:m
the parties 10 it and must be performed by them in good faith.”®' Here, of course, the Buy
America provisions were not issued 10 implement treaty obligations. ADF therefore has no

basis 10 contend that the United States performed any 1reély obligations in bad faith. No

specific obli gation of good faith is implicated here, and, as demonstrated below, none of the

authorities offered by ADF suggests otherwise:

e Nuclear Tests Il (Ausil. v. Fr.), 1974 1.C.1. 253, 268 (Dec. 20) - Inthis case, the 1.CJ.
merely noted and applied the principle of pacta sunt servanda sizied above to binding

% » PF Submission ¥ 89; see id. 1 86-96.
4 porder and Transborder Armed Actions (Nicar. v. Hond,), 1988 1.C.J. 69, 105 9 94 (Dec. 20) (emphasis
added).

%9 ; and and Maritime Boundary, 1998 1.C.J. 21297 1 9.

5! Vienns Convention art. 26; see ADF Submission § 88.

rd

-/
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L/ unilateral declarations by States.5? As the Court expressly noted in Border and
Transborder Armed Actions (Nicar. v. Hond, ), Nuclear Tests 1] does not stand for the
proposition that any general obligation of good faith exists in customary international

law.

e AMCO Asiav. Indonesia, 1 ICSID Rep. 377, 413 (Nov. 20, 1984) (Award) - This
award, which was subsequently annulled on May 16, 1986 (see id. at 509), merely applicd
the principle of pacta sunt servanda 1o an agreement between the claimant and Indonesia
concernifg an investment in a real estate development.®* Here, of course, the only
agreement between ADF and the United States is their agreement to arbitrate claims
propetly submitied under Chapter Eleven. Moreover, applying the principle of pacta sunt -
servanda 10 the only ADF contract concerning the Project (the contract ADF signed with
Shirley) would simply hold ADF 10 the terms of the bargain it struck —~ supplying steel
fabricated entirely in the U.S. AMCO Asia does not help ADF

o Fisheries (U.K. v. Norway), 1951 1.C.J. 116 (Dec. 18) — The passage quoted by ADF
does not even appear in the 1ext of the LC.J.'s judgmem, which does not even discuss

good faith.**

s« WTO Appellate Body, Unired Srates - Standards for Reformulared and Convention al
Casoline, AB-1996-1 WT/DS2/AB/R (April 21, 1996) — ADF cites this decision for
the unremarkable proposition that “the obligation 10 interpret a treaty in pood faith ‘has
( / attained the status of a rule of cusiomary or general intemational 1aw.”*" The United
Srates does not dispute that customary inernational law requires that treaties be
interpreted in good faith; indeed, the United States has acknowledged as much by

52 $eg Nuclear Tests 1} (Ausil. v. Fr.), 1974 1.C.). 253, 268 (Dec. 20) (when States make binding unilateral
declarations by Which their ficedom of action is 1o be limited,” the same principles of good faith perflormance
applicable 10 weaties apply).

9 See supra nA9 & accompanying text.

M See AMCO Asia v. Indonesia, 1 1CSID Rep. 377, 492 § 248; see aiso id. 21468 § 189 (descrbing the legal
relstionship berween Indonesia and AMCO Asia as 2 bilateral agreement between the State and the foreign
applicant whose applicstion is approved by the State.”).

55 ADF also erroncously arributes to e AMCO Asia tribuns) a conclusion that, 'as a matier of good feith in
respect of weaty obligaions, the investor was entitled: 'to realize the investnent, to operale i1 with a reasonablc
expeciation to make profit and to have the benefit of the incentives provided by law."™ ADF Submission ] 91

(quoting AMCO 4sia, ) 1CSID Rep. a1 493). The passage quoted by ADF, in fact, eppeats in the uibunal’s
discussion of vested rights, a ground that the ribuna) addressed “independemly from pacra sun! servanda.” ld.

a1 493 4 248.
5 Compare ADF Submission § 92 with Fiskeries (UX. v. Norway, 1951 1.C.3. 116 (Dec. 18).

57 ADF Submission ¥ 89 {quoting United Siares - Standards for Reformulared and Conventional Gasoline &t

C
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repeatedly citing Anticle 31(1) of the Vienna Convention.”® However, this principle of
treaty interpretation applicable 1o inter-State relations is neither part of the customary
international Jaw minimum standard of treatment of aliens nor otherwise sufficient, by
jtself, 1o suppon a claim under Articte 1105(1).

" In sum, none of the authorities cited by ADF supporis the existence of any obligation

of “good faith” that is relevant 10 ADF’s claims under Anicle 1105(1). Indeed, ADF appears
\ .

10 make its assertions as 1o good faith in interpreling treaties only as an excuse foritto
rehash, once again, its meritless arguments on the meaning of “procurement by a Party,” this
time adding references to a “conundrum” and characterizing the United States’ position as
«gisingenuous.” The United Siates has responded at length to these baseless arguments,
and will ot repeat its position here, Instead, it simply notes the following: The
“conundrum” here is the one faced by ADF, which coniends thal procurement measures
specifically and adrﬁinedly excepted from national-treatment and performance-requirement
obligations in the NAFTA’s chapier on procurement are nonetheless subject to the |
corresponding obligations in the invesunent chapter, despite the explicit exception for
“procurement by 8 Panty” in Ariicle ] 108. The “disingenuous” position here is that of ADF,
which complains of a procurement contract specifying lhét only domestic stee! will be
purchased by the governiment, bt comends that the specification of what will be purchased is

not part of the government’s procureme:nt."o

$8 Gpe Vienna Convention art. 31(1) (*A meaty shall be imerpreled in good faith in accordance with the ordinary
meaning to be given 10 the terms of ihe treaty in their comext and in the Jight of its object and purpose.”).

52 See ADF Submission Tf 93-96.

0 A the United States has demonstrated in its previons submissions, ADF's reliance on Aruicle 1103 is
unavailing. See Rejoinder at 38.44; April 16, 2002 Tr. a1 516:7-523:9 (s1a1ement of Ms, Toole); id. at 527:13-
533:6 (statement of Mr. Legum); April 18, 2002 Ty. a1922:14-924:3 (rcsponse of Mr. Legum 1o question from
Ms. Lamm). Alihough ADF again refers to Article 1103 in its post-hearing submission, it offers nothing new.
The United States thercfore fests on its previous argumenis and authorities with vespect 10 ADF's contentions
based on that aricle.

'

-/

-/
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C The Record Here Is Utterly Devoid Of Any Evidence Of «Arbitrary” Or
«Bad Faith” Conduct In Apy Event

ADF’s assertions concerning a general obligation to refrain from “arbitrary” or “bad
faith” conduct is beside the point in any event, for the recqrd comains not a shred of evidence
1o support a flndin_g of such conduct. As the United States-has explained repeatedly in these
proceedings,';he FHWA adopled its regulations in full compliance with the system of

administrative rule-making in place in the United States.®! Contrary to ADF’s unsupported

contention, there is nothing even remotely arbitrary gbout the application of the regulations in

' question. Indeed, ADF does not dispute that for the past nineteen years the régulations have

been interpreted and applied consistently.® ADF has failed 10 present any credible challenge
1o the means by which the FHWA adopted or administered its regulaiions under United
States Jaw.®

ADF’s vague claims of the absence of pood faith are similarly Jacking merit as weil as
being devoid of any factual foundation whatsoever.® In international law, of course, “bad

faith may not be presumed.” ADF asserts that “the Buy America program is not good faith

&) Sge April 16,2002 Tr. a1 307:7-309:10 {s1atement of Mr, Pawlak); Rejoinder at 32-33; Counter-Mem. 2t 15-
16.

8 gee ADF Reply § 260 ("FHWA has "consistemly applicd its [new] regulations 1o vequire that all
monufacturing . . . processes, including fubrication, 12ke place in the United States' [citation omitted]")
(emphasis in original); see also Rejoinder at 32.

63 ADF's suggestion that jt was caught by surprise upon Jearning that the Buy America regulations would apply
1o its sub-contract is not credible. In fact, within days of signing the sub-contract, ADF had alveady received 8

legel opinion on this issue. See Lener dated March 22, 1999 from Hal A. Emalfasb 1o Pierre Paschini. At the
hearing in this case, ADF’s counsel described the opinion as “not completely ludicrous.” April 15, 2002 Tr. a1

268:17-18 (statement of Mr. Kirby).
 See Rejoinder a1 .16, 48.

& See, e.g., Lac Lanoux (Fr.v. Spain), 12 RIA.A. 283, 305 (Nov. 16, 1957) (“there is a well-esieblished
general principle of law according 10 which bad faith may not be presumed.™) (manslation by counsel) (“car il est
un principe général de droit bien érabli selon lequel la tauvaise foi ne s¢ présume pas ).
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performance of the NAFTA obligations undertaken by the U.S. and . .. the US. s putting | \-)
forward an imterpretation which falls short of a good faith imerpretation of the treaty.™

There is not the slightes1 evidence to support a finding of anything except the utmost good

faith on the part of the United States, and ADF points 10 rione 1o support its bald assertion.

ADF’s a]legalion;" 'under Aniﬁie 1105(1) are unfounded in fact as well as in law, and should

be rejected in their entirety.

% ADF Submission § 96.
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b’ CONCLUSION

For the foregoing reasons, and in Jight of the many instances ofa

e NAFTA, the United States

grecment among the

NAFTA Parties regarding questions of imerpretation of th

respectfully submits that the Tribunal should nol rely on the Pope tribunal’s interpretation,
]

presented in dicia, of Article 1105(1) as juis poorly-reasoned and nnpersuasive.
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