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~ DR. JUR. KARL-HEINZ BBCKSTIEGEL Parksirale 38
D-51427 Bcrgisth-GLadbach
Telefon (022 3‘3 6 2?’?5'
By Fax g
Fax No. 001 416 868 88D 001 B13 B44 0027
Mr. Berry Applaton Ms. Valarie Hughss
Appleton & Assoclates Ganeral Counsag)
130 Bloor Strest West, Bults 1100 Trade &nd Lew Division
Toronto, Onteric MBS 1N5 - Dapartmant of Foralgn Attdirs ang_
Canade Intarnations! Trade

125 Sussex Drlve
Ottawe, Ontaric K1A 0G2
Canads

22 Septembor 1897

cc: ‘ Mr, Charles N. Brower, Washlngton - Fax No. 001 202 838 836 +»
Mr. Charles N. Brower, Swissotel, Istanbul - Fax No. 0080 212 258 0108
-Ms. Marc Lelonds - Fax No. 001 B14 387 3222

Re.: NAFTA / UNCITRAL Cass
Ethyl Corp. v. Government of Cenads

o Procedursa! Order
The members of the Tribunal havs held a first daliberation teking Into account the ocom-
munloations reoelvad from the Partles end, to start the procedurs In thle case, have -
declded as tollows:

1. The chalrman shall contact by telephons each of the Partles to agres on & mesting
between the Parties end the Tribuns] as soon as possible. It was $alt that & B-party
telephons conferance would have the disadvantege that the members of the Tribunal
could not dellberste between thamselvas bafore rasponding to questions ralsed by
the Partios and that a physica! mesting would pressnt 8 much batter opportunity to
fully discuss prasent procedural Issuea end the next proosdural steps.

2. The Tribuns! suggests to havs the mesting in the morning of Wednesday 1 October
In New York. This would ba only for the convanisnce of such & short procedural
mesting and without prejudice to the cholce of the officla! place of erblitration and of
hearings. The chalrman shali verlfy by telephones the evailsbliity of the reprassnte-
tivas of the Partios for that maating.

3. To enable the other Party and ths members of the Trlbunal to prepera for the mest-
Ing, It would bs hslpful If sach Party clrculatas. at laast thres days before tha moesat-
ing by fax e list of the Issuss It Intends to ralss at the masting.

b

WIith reference to Art. 41{1) UNCITRAL Rules the Tribunal requests each Party to
deposlit by wire transfar en amount of US & 50,000.- in ths trust account arranged
by the chairman as & US Dollar eccount for thls case:

b
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Prof. K.-H. Bbckstlagsl

Account No. (410) 85 86 782
Dautache Benk Bergisch Gladbach
BLZ 370 700 60

Gsrmany

Re.: Arbltration Ethyl / Canada

5. In sBccordance with Art. 38 UNCITRAL Rulas the Tribunal Intends to apply a fee
schedule of US ¢ 428, per hour used for this arbitration and, with regard to ite
coste, tho standards used for ICC arbitrators on which ths most recent note of the
Internatlonal Chamber of Commerce Is enclossd.

ar [ ]
o O(Lf g\ﬂ.M
Karl-Helnz Bokstlgge!
Chelrman of Tribunal -
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Internatlonn! Chambor of Commorzo
3B, Cours Alisorl 1=, 78008 Puis
Chambro dv Commoroo Internailonalo

intornationat Cour! of Arbliratlon - Cour inlornntionale d'Arblitrago

_-__‘_“
Z Bt senimysisms |

lievisod nolics 1o the arhitrstors:
PERSONA! AND ARBITBAL TRIRUNAL EXPENSES
(This replacot the notice, tated Novombar 10, 1880)

Ploasd b6"Bovisod that an arbliralors parsons! exporsos and oxponzoe of the arbhral -
-tribunat whioh are Ineurroti on or atior January 1, 1093 will bs relmbursog b;b?h:, ~
Bocrotarlal of the ICC Intornntional Counl of Arbllzatian hiom tho atvance on eosts made

by the pariiss on the following basls:

1. Afial USS 400 per diom abowancs ks to bo pall 1o an ambliralor for sach day and
night thal the arbllsalor Is raquirod to £pond on IGG ablialion business oul of hlsor’
hertown of residonoo 1l hotel accommadiations for tho nighl are villized, '

2 Allornglivoly, & per glem allowanco Up 10 & maximum of US$ 600 s 1o be pald for
oach day end night the arblirator Is roqulred 10 £pond on ICC arbilralion businazs ol
0! hle of hor fown ol rosldonoe, durinp whish poriod hotal accommodalions {or the
night are utllized, provided all exponses sre justified by Invbioes or recelpis end.
subjos! to polnt 4 bolow.

3. A-dial USS 165 por dlom allowanco for oach day the arbliralo; spends on 1CC
* &rbliration businass ot of hls or her town of rokidonoo, during whish patlod hotal
accommodations {or the niph! aro not ullllzed, ©o-

4. Expenses 1o ba covered by tho per diem aliowanco are thoso diroctly ro1a\o§ o exil-
ol-pooke! parronal living oxponsat, thal Is:

- lHotel rocommeodations (oxoopt unda polnt 8 abovo)
. MoRrls/Bnatks :

. Laundry/Proselng

« Innor-city lranspant (insluding taxls)

. 1olophons ealls, talotacsimies of olher communicalions

k.

Expenses mey no! Includo such loms &s onlsralnmonl {thoator lickets, elo.), luxury
Tesiauranis or eccomphnying guosts, nor paymonl of eoverad Hems {or anothor
arbliralor roceMnp an IGC per dism. In eddlilon, only limlled and roasonabls
1slophono, tokofassimbo o7 other communiealions charges may bo Indludod,
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7.

As the per dlem sllowanss (whothor & fial rato or & highor allowancs jusiified by
involeas of racolpls) Is consldorod as covering all Horas listed In polnl 4 aboves, these
llorns oanno!l bo 1eken Into conslderalion in addhlon to the par dlem ralo.

An aibliralor mey bo relimbursod for aolual oxponsos (ustiied by Involoes or reoslpts)
for mogle and Innor-clly 1ransporl incurrad within his or her lown of resldance which
ero dlioolly 1olated to the ICC arblirallon In quostion, subjec! o the Iimiallons

darerlbed In polnt 2 abavn, 1o 1o oxtont ralovant.

I required 1o travel for the purposo of an ICC aibliration, an arblitalor wiil bo
rolmbursed tor hls or hor aeiua! oost of ransporiation, &g Justifiod by Involcos and/or
tiokot stubs; providod thal tho amotmt of tho rolmbinsnblo cosls shall nol oxcond tho

-rolovan! businoss elase &Yt tare tn tho caso of flighte o1 Up to six hours. Tho cosl of
first clans alr fravo! will bo rolmbursable lor lonpor fiiphte, In addlilon, taxl fares for -

transporation to and fram tho Alrpor! will be relmbursod.

All expenset relaled fo tribunal aclivities such as clorfical socretary (lyplsy),
squipmon!, folox, tololausimlios, phone calis, moolling room rossrvations, ole. ero 1o

+ bo pald undor *irlbunal arbliralion oxponeos® and not 1o bo Imputed 1o *per diem®

10,

g

tving oxponsos.

. Arblralore mey roguos! advaneod peymonl on por dlom sllowancos end

fransporialion oosts, bul must submil  aflorwerds  porlinonl  supporiing

dotumantalion, Inckuding transporiation Uckols and & slatomon! ol working days and

nights spent oul of fown on erbliralion businoss.,

Regquests for roimburscmont of Iribunal oxponsos and per diem ellowanoes must be
prosontod o tho Sooroterlat In & readlly oomprohons!blo form both In order 1o porm
tho Socroterial to oatry ouf lis accounting rosponeiblilios end beoauss tho pearlios
occaslonally roguest the Bocrotarlal 1o provkio thom with a slalemsnt of the

oxponses Inourred by iho arbliral tribunal. ’

In order 1o ensure that the advanco on cosle mado Ly tho padlios Is adogualo 1o mool
tho cots ol the arbliration, erbitralors aro urpod to submi to tho Bocrotarlal thelr
1equssls for relmbursoment ©f 1ribunsl oxpdnsos and por diem altowanoos, togother
with eny requirad Justiontinns, on » continuOLs bakis as suoh expansos aro Incurod,
All roquebte for relmbursomont of Lribunal expeneos &nd per diem sllowanoes
relating to the psriod prior and up 1o the submission of the drall award &ro duo el

the lalos! along with tho submisslon of suoh drall fo tho Secretarial. Atier this dats -

no further requesis for reimblrsements ©f such oxpenses and allowances can by
taken Inlo conslderailon. . :
Whoro tHoro 18 & throo-mombor iribunal, the coasbliralors end the chalrmen ehould

co-pidinate thelr ubmislon of bils o! (ribunal oxptinsos and per diem allowancss In
orgdor 1o ensurs thal thoy rosoh tho Eocrolerlat no lator than tho drafll o) the final

awargd.

SEITE <«
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BS-87 12:45 PROF.BOECKSTIECEL

PROF. DR. JUR. KARL-HEINZ BOCKSTIEGEL b. 51427 Bemi:_m};m i‘.ﬁ

Franl:en!orsr
Telefan (033 O4)h62 5y

24 Seplember 1997 Telefax (02204) 214 1,
Mr. Barry Appleton o Ms. Valerie Hughes ]
Appleton & Associates General Counyel
130 Bloor Street, Suite 1100 Trade Law Divisiog
Toronto, Ontario MS5S IN5 Department of Forein Affairs
Canada and Intemnational Trade
Fax: 001 416 956 8801 125 Sussex Drive
Oftawa, Ontarjo KI1A 0G2
Canada
‘Fax: 001 613 944 0027

€c:  Mr. Charles N. Brower (Washington) Fax: 001,202 639 0355
Mr. Marg Lalonde (Montreal) Fax: 001 54 397 3222

Re: NAFTA/UNCITRAL Case
Ethyl Corp. v. Governmen! of Canada

After both Partjes have confirmed their availability for the mecting in New York on that date, the
Tribunal invites the Parties to a :

Procedural Meeting

on 2 October 1997

starting at 9.00 A M. )

2t & place in Manhattan stil] to pe communicated.

r\'aduh'v/\

Karl-Heinz B ockstiegel

Cha.irm.an cf’fribuna]
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°ROF. DR. JUR. KARL-HEINZ

Lurt-u.Ue]tr,R

+49-221-4704855

BOCKSTIEGEL

By Fax and Mal|

SEITE

Parkstrale 38

D« 51427 Berglsch-Gladbach
. Ftankenforst

Teleion (022 04) 662 68
Telefax (022 04) 2 1812

Fax No. 001 416 966 8801

Mr, Barry Applaton

Appleton & Associatas .
130 Bloor Strest Wast, Sulte 1100
Toronto, Ontario MES 1N5
Cenade

001 B13 844 0027

Ms, Valerie Hughes
Gsenearal Counssl
Trade and Law Divialp

- Departmant of Foreign Aftains“drig-

Internatlonal Trads
125 Sussex Drive

Ottawa, Onterio K14 -
Canads

e

‘ H}
ee:  Mr. Cherles N. Brower, Washington - Fex No. 001 202 635 931

Mr, Marc Lalonda - Fax No. 001 514 387 3222

Ra.: NAFTA /UNCITRAL

Cass

Ethyl Corp. v. Government of Canada

The Tribuna! herainatter places on record the rasults of the Proc

Partlas on 2 October 1897 )
: i
1. Present st the meating:

For the Clalmant:

For the Respondent:

 Procedura! Ordsr

n New York City:

Mr. Bsrry Appleton
Prof. Andreas Lowenfeld
Mr. Steve Mayer

Mr. Anthony Macrl

Mz. Valerie Hughas

. Mr. Brian Evarndan

Arbltrators:

2, Time of the Maeting: 9,0

Mr. David Halgh
Ms. Ann Ewasechko

M;. Karl-Hainz Blckstiege! (Cheirmen)
Mr. Charles N. Brower
Mr. Marc Lelonde

O AM, to 12.45 P.M,

13 October 1887

edural Mesting with the

1
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3. Introductory Statement by the Chalrman:

8}

b)

c)

Thé Parties end the Tribung! confirm that the Trlbunal hes been properly con-
Etituted,

Tha Cheirman recalls the limited purpose of the Msating, which Is only to have
& short exchange on the present procedural Issues and on the next procedursl
steps.

Tha Tribunel and the Parties agree on an egends for the Mesting based on the
lists of Issuas submitted by both Parties and, In eddition, several lssues sug-
gestaed by the Tribune!l, This agende is reflected In the paragraphs that follow.

4. Communicetlons betwesn the Parties and the Tribunal:

8)

b)

c)

All communlcations by the Partles to the Tribuns! shall be sent s!multaneously to
gl three membaers of the Tribunal and to the other Party. Communications by the
Cleimant shall be in order 88 communicated to the Respondant If they are simui-
taneously sent to Ms, Hughes and by the eame mesna to ths Daputy Attorney
General of Caneds. Contrary to what waz asld gt the Meeting, the Tribuna! now
doss not consider It necessery thet an additional copy be sent to the Chalrman -
for the Adminlstrative Secretary,

Shorter Submissions of to up to epproximately 10 pages may bs communicated '
by fax confirmad by mall; In such cases the fax date of the transmission ghall be
the date of service. All other submissions shall be made by courisr, :

Insotar e documonts sre submittsd, It shall be sufficlent If coples are provided.
Originels shall be provided only, If requested by the other Party or by the Tribu-
nal, ] ) .

b. Arbitration Costs:

a)

b)

At the raguest of the Respondent, the Chalrman explatned in detall the respec-
tive provisions in the Tribunel’s Procedursl Order of 22 Saptember 1987, the
epplication of UNCITRAL Rules 38,30 and 41 and the considerations that had
lad to the spscific standards contalned in thet Procedural Order. He confirmed
that tha Trlbunal would supply regularly 1o the Partles & summery of the costs
and fees incurred and that he accounting would be open te independent auditing
it 8o raquested by & Party. Both Parties consldered that explanation to bs sutfi-
ciant,

The Clalmant confirmed that it had transferrad Its share of the deposit on 26
Sseptember 1887, The Respondant confirmed thet It would now take the neces-
887y steps so that Its share of the deposit could be transferred within ebout one
week from the dete of the Mesting.
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Recording end Transcript of Procesdings:

It was agreed that e recording and transcript of every Hearing shell bs made and
that eppropriate arrangaments shall be made directly and commonly by the Parties in
due time with each Party sharlng the costs, subjact to & Iater decision by the Tribu-
nal as to which Party shall bear which costs. The Parties shall inform tha Tribunal of
the respective arrangements made not later than 2 weeks before a Hearing. '

Adm_inistratlve Secrstary:

Ths Tribuna) sugbasted and the Parties agreed that the Tribunal may use an Ad-
ministrative Secretary for Heerings and other loglstics. The respective costs shall be
part of the costs of mrbitration. st

Procedure for Desling with Jurisdictionsa! end Othar Questions:

Reference was made to UNCITRAL Rule 21. Atfter & long end detailed discussion in
which the Parties presented thalr views end the Tribuna! relssd edditional questions
Bnd optlons, the Tribuna! daclded as foliowa':

8) The Tribunal eccepted the Claimsnt’s Stetement of Claims which was distribu-
ted &t the Meeting.

b) The Respondent shall submit not later then 1 Dacember 1897 & Statement of
Defence in which, however, no detaitsd response to issuss of dsmages Is re-
quirsd. .

{

¢} The Respondent chall submit not leter than 31 December 1897 a Memorla! on all
Issues of jurisdiction together with all documents and written stetaments of all
witnasses it relles on in this ragerd. .

d) The Claiment shall submit not later than 30 Januery 1898 a Counter-Memorial
on all Issuss of Jurisdiction together with all documents and written statements
of all witnessss it rellas on In this regard.

8) A Hearing shall be held, for 8 maximum of 2 deys, on 24 and 25 February 1988
on all issues of jurisdiction, Including any exsmination and cross-sxamination of
witnesses whom the Parties may wish to be heard. The Parties have agreed
with these dates.

f) Not later than 10 February 1998 each Perty shall submit & list of all witnesses it
plsns to present at the Hearing,

g) In order to ensure that the Hearing can be held at ths sgresd time the Tribuna!
does not Intend to grant eny extensions of the above pseriods for submisslona.
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8. Hearings In Cemere and Confidentiality:

a8) In éccordance with UNCITRAL Rule 25.4 Hearings shall be held In camera unless
the Pertiss egree otherwlse. '

b) 'f'ha Parties shall keep confldantlal all documents submiltted by the other Party
which that other Party hes markad &s "Conﬁde_ntial Buslness Informetion®,

€) The Parties shall sesk to agres and submlt to the Tribunal for Incorporation in e
further Procedural Order & wording regarding the use and extant of confidentiall-
ty of submisslons and documaents flied In this arbltration proceeding.

10. Place of Arbltration: . 8

Reference was made to NAFTA Art.1 130 end UNCITRAL Rule 186.

The Respondent submiltted, at the Meating, & brlef regarding the Place of Arbltration,
The Clalmant shall reepond to this brief within 2 wasks after the Mesting.

Should the Respondent wish to respond to that brief, It shall 8o inform the Tribunal
within 4 deys stfter recelving ths Cialmant’s brinf.

After the exchange of brisfs is complsted, the Tribunal wlll declde on the Place of
Arbltration. T

" 11. Evidence:

Refersnce was made to UNCITRAL Rules 24 and 25. :
The Partlss shall, as soon as possible, discuss bllaterally e procedure and schedule
ragarding the presentation of evidance and requests for and production of docu- .-
msnts and inform the Tribunal of the agreemant reechad end any questions on
which & decislon by the Tribunal Is stil] requlred In this regard.

12. Procedura! Complaints: ‘
The Tribunal requested and tha Partios agresd that any complaints by & Par'tv asto
what It may consider to be an Improper procedure shall be communicated to the
Tribunal without dalay,

13. Language of the Arbitration:
In accordance with UNCITRAL Ruls 17 It was agreed that the language of this Ar-

bitration shall be English. Documents in gther leanguages may be submitted; but shall
bs saccompanled by an English translatioh,

q .
Karl-Heinz'Béckstiegel 7
Chalrman of Tribunal



PROF. DR. JUR. KARL- HEINZ BOCKSTIEGEL 51427 Bergiscn a8
D-35142; Bergisch-Gladoach

Teleion 0 Frankeniors;

. eleron (02204) 66268

By Courier Teleiax (02204) 21812

Mr. Barry Appleton Ms. Valerie Hughes

Appleton & Associates General Counsel

130 Bloor Street West, Suite 1100 Trade and Law Division

Toronto, Ontario M55 1N§ Depantment of Foreign Affairs and
Canada international Trade

125 Sussex Drive
Ottawa, Ontario K1A 0G2
Canada

1 Decembar 1897

cc: Mr. Charles N. Brower, Washington
Mr. Marc Lalonde, Montreal

Re.: NAFTA / UNCITRAL Case
Ethyl Corp. v. Governmant of Canada

Proéedural Order
Enclosed please find the
Decision Regarding the Place of Arbitration.

Further details regarding the Hearing in Toronto on 24 and 25 February 1998 will be
communicated by the Tribunal to the Parties as soon as possible. -

Karl-Heinz Béckstiegel
Chairman of Tribunal



Decision

Regarding the Place of Arbitration

in the
NAFTA / UNCITRAL Case

between
Ethyl Corporation (Ciaimant)
and

The Government of Canada (Respondent)

before

the Tribunal consisting of
Prof. Dr. Karl-Heinz Bockstiegel (Chairman)

‘Mr. Charles N. Brower (Arbitrator)
Mr. Marc Lalonde (Arbitrator)

Date of Decision: November 28, 1997

i



Both parties have presented extensive written submissions, as well as oral
arguments during the Proceduyral Meeting in New York City on October 2, 1987,
regarding what should be the place of arbitration in this case. In these submis-

sions and arguments the parties have been ably represented as follows:

Ethyl Corporation ("Ethyl™) by:

Mr. Barry Appleton

Prof. Andreas Lowenfeld
Mr. Steve Mayer

Mr. Anthony Macri

The Government of Canada ("Canada”) by:

Ms. Valerie Hughes
Mr. Brian Evernden
Mr. David Haigh
Ms. Ann Ewasechko

Ethyl urges that the place of arbitration be New York City,? whereas Cana-
da (at page 26 of its Memorandum of October 2, 1997} requests the Tribunal "to
determine that the place of arbitration should be Ottawa, or alternatively, could be

Toronto...".

by
Our decision on this point, Ethyl suggests (at page 2 of its Submission of
October 16, 1997), has "importance...not only for this arbitration but is g per-
suasive precedent for future NAFTA investor-state arbitrations held under the

auspices of the UNCITRAL Arbitration Rules.” Doubtless this view arises from the
fact, as the Tribunal is informed, that the present arbitration is the firs:_t NAFTA

dispute between Canada and an alien investor.

Our decision is governed by NAFTA Article 1130(b), which provides that

absent "the disputing parties agreeling] otherwise, a Tribunal shall hold an arbitra-

Ethyl has abandoned its alternative proposal, made in its Natice of Arbitration, that the plare af
arbitration be Wachinmmen o Ty



tion in the territory of a Party [to NAFTA] that is 3 party to the New York Conven-
tion, selected in accordance with...the UNCITRAL Arbitration Rules if the arbitra-
tion is under those Rules.” All three NAFTA Parties, i.e., Canada, Mexico and the
United States, are parties to the New York Convention. Therefore our selection is

to be made from among sites in those three countries.

The UNCITRAL Rules themselves provide only, in Article 16(1), that “the
place where the arbitration is to be held...shall be determined by the arbitral triby-

nal, having reqard to the circymstances of the arbitration.” (Emphasis added.)

The Tribunal also has been referred by both parties to UNCITRAL's Notes
on Organizing Arbitral Proceedings. These Notes, which are not binding,? state (in

paragraph 22):

Various factual and legal factors influence the choice of the place of arbi-
tration, and their relative importance vaties from case to case. Among the
more prominent factors are: (a) suitability of the law on arbitral procedure
of the place of arbitration; (b} whether there is a multilateral or bilateral
treaty on enforcement of arbitral awards between the State where the
arbitration takes place and the State or States where the award may have
to be enforced; (c) convenience of the parties and the arbitrators, including
the travel distances; (d) availablility and cost of support services needed;
and {e) location of the subject-matter in dispute and proximity of evi-
dence.>*

Canada makes two threshold arguments that must be addressed at the out-

See Introduction to the Notes, paragraph 2:

No legal requirement binding on the arbitrators or the parties is imposed by the Notes,
The arbitral tribunal remains free to use the Notes as it sees fit and is not required 1o give
reasons for disregarding them,

Consideration (b} would appear not to be relevant here, given that all potential places of arbitra-
tion are in States Parties to the New York Convention.

Canada correctly points out that a sixth consideration, namely, "perception of a place as being
neutral,” was eliminated from an earlier draft of the Notes as being “unclear, potentially confu-
sing® although something that a tribunal *might wish to discuss...with the parties.” Report of the
United Nations Commission on International Trade Law on the work at its twenty-gighth session
(Vienna, 2-26 May 1995}, U.N. Doc. AI50/17, paragraph 337, reprinted in Vol. XXVI UNCITRAL
Yearbook {1935).



set. It urges (at page 5 of its Memaorandum of October 2, 1987), first, that Article
16(1) of the UNCITRAL Rules “permits the Tribunal to take into account certain
general, universally applied considerations which usually are found in the doctrine

of forum conveniens," which "provides that the forum in which to try @ matter

should be the jurisdiction that has the closest connection with the action and the
parties.” Canada then proceeds (at page 7 of its Memorandum of October 2,
1887) to list factors "which most directly connect [this arbitration) to Ottawa.”
Leaving aside the issue as to whether that municipal law doctrine has a place in
international arbitration, the Tribunal is constrained to say that in its view its deci-
sion regarding the place of arbitration in this case must be made, as Article 16(1)
prescribes, “having regard to the circumstances of the arbitration,‘- meaning gli
'such circumstances, including those elements offered for consideration in para-
graph 22 of the Notes, and without any individual circumstance being accorded
paramount weight irrespective of itg comparative merits. In the end, Canada ap-
pears to agree, having stated (at paragraph 3 of its Reply Memorandum of Oc-
tober 22, 1997) that__it cited the doctrine "only to demonstrate thai the criteria
which provide puidance in determining the appropriate forum appear to be practi-
cally the same criteria which are cited in the UNCITRAL Notes....”

Canada then argues (at pages 8-9 of its Memorandum of October 2,
1997), second, that since under NAFTA Chapter 20 {Rule 22 of the Model Rules
of Procedure for NAFTA) the place of arbitration .of a State-to-State NAFTA arbi-
tration is the capital of the respondent State, “[a] fortiori, where a private com-
mercial party brings a complaint under Chapter 11, it should follow that the cir-
cumstances of the case lend themselve's to the government of a sovereign coun-
try responding in its own capital.” The Tribunal does not share this view, The fact
that the respondent St.'ate's capital has been expressly designated by rule adopted
pursuant to Chapter 20 would suggest, to the contrary, that the. omission to do so
in connection with Chapter 11 was, if anything, deliberate. in any event, NAFTA's
Chapter 11 clearly contemplates the possibility of disputes under it against any
NAFTA Party being arbitrated in Washington, DC, since Article 1 120 allows a



disputing investor to choose arbitration (if and when it becomes available®) under
the ICSID Convention, Article 62 of which provides that in the absence of agree-
ment of the arbitrating parties "arbitration proceedings shall be held at the seat of

the Centre” j.e., Washington, DC.*

Having disposed of these threshold issues, the Tribunal now turns its atten-
tion to the four factors relevant under the UNCITRAL Notes, considering each of
them in relation to the respective proposed places of arbitration: Ottawa (or, alter-

natively, Toronto) and New York City.?

As to criterion (a) of the Notes - “suitability of the law on arbitra! proce-
dure” - the Tribunal concludes that all proposed fora are equally suitable. It ap-
pears undisputed that Canada‘’s Commercial Arbitration Act is based on the
UNCITRAL Model Law on International Co;ninercial Arbitration and by its terms
would apply to this arbitration under NAFTA Chapter 11. It appears to be equally
undisputed that the (elevant laws of the United States, and, to the extent rele-
vant, the State of New York, are no less suitable. The fact that the laws applica-
ble to this arbitration, were it situated in New York City, have been in place longer
than Canada’'s Commercial Arbitration Act, and therefore are judicially more elabo-

rated, does not, in the view of the Tribunal, significantly affect their comparative

To date neither Canada nor Mexico is a party to the ICSID Convention. Thus although the United
States is a party to that Convention no present prospect of such an arbitration exists. Under Arti-
cies 20 and 21 of the ICSID Additional Facility Arbitration Rules, to which Article 1120 also al-
lows resort, *the place of arbitration shall be determined by the Arbitral Tribuna! after consultation

with the parties and the Secretariat® and must be in a State Party to the New York Convention.

ICSID Convention Article 2 fixes the seat of the Centre at "the principal office™ of the World Bank,
i:e., Washington, DC. While it is true, as Canada has noted {at paragraph 6 of its Reply Memoran-
dum of October 22, 1897), that Washington, DC is not thereby the "place of arbitration,” that
concept itself is not relevant to the self-contained ICSID system,

The Tribunal, as previously noted, has the power, under NAFTA Article 1130(b), 1o select as the
place of arbitration any situs in Canada, Mexico or the United States. The Tribunal notes that
Ethyl (at page & of its Submission of October 16, 1997} has “submitted that if this Tribunal finds
that it is inappropriate to have the place of arbitration in either Canada or the United States, the
Claimant suggests that the place of arbitration be in Mexico.” The Tribunal limits itself in this
case, however, to the sites recommended by the parties. In doing so it emphasizes that it is in no
way preciuded by the parties’ respective proposals from considering other locations. It proceeds
as it does because it believes the parties objectively have searched out those places that are maost
likely in fact to be most appropriate, "having regard to the cirumstances of the arbitration.®



suitability.

Criterion (c) of the Notes® -"the convenience of the parties and the arbitra-
tors, including the travel distances” - likewise seems not to be significantly better
served by one proposed alternative as opposed to any other. As to the Tribunal,
the President, who normally is resident in Cologne, Germany, can travel with more
or less equal ease to New York City, Ottawa and Torontg. Mr. Lalonde, a resident
of Montreal, can travel to Ottawa or Toronto just as well as Judge Brower can
from his Washington, DC residence to New York City. By the same token, Judge
Brower would be no more and no less inconvenienced by travel to Ottawa or

Toronto than would Mr. Lalonde be by the need to appear in New York City.?

The situation of the parties is substantially similar. Canada has noted (at
page 12 of its Memorandum of October 2, 1997) that:

The investment which Ethyl Corporation alleges has been dumaged is the
wholly owned’ subsidiary, Ethyl Canada, which has its head office in
Mississauga, adjoining the City of Toronto, in the Province of Ontario. Its
blending facility, where it processes MMT, is in Corunna, in the Province of
Ontario.

In response to this Ethyl simply contends (at page 4 of its Submission of October
16, 1997) that it has "its head office in [the Commonwealth of] Virgih"i&" and that
the “jocation of subsidiary offices is not a relevant factor for this arbitration.* For
purposes 61‘ criterion {(c) alone this may well be correct. If it is, there is no signifi-
cant difference in the convenience factor between Canada having to travel to New
York City and Ethyl having to be present in Ottawa or Toronto. If it is‘not, then a

degree of preference would be indicated for a Canadian venue.

The Tribunal already has determined that criterion {b) - "whether there is a multilateral or bilateral
treaty on enforcement of arbitral awards between the State where the arbitration takes place and
the State or States where the award may have to be enforced” - is not “relevant here.” See note

31 M'

The Tribunal does not believe, as Ethy! has suggested (at page 4 of its Submission of October 16,
1987), that in determining the “convenience of the...arbitrators* it is relevant that "local offices of
the law firms of both Messrs. Lalonde and Brower® exist in New York Ciry.



Canada has introduced as a consideration the location of counsel to the
parties, emphasizing that Ethyl’s counse! has an office in Toronto as well as in
New York City. Ethyl disputes the relevance of counsel’s convenience, while
nonetheless pointing out (at page 3 of its Submission of October 16, 1997) that
"The Government of Canada alse maintains a large consulate in New York City as
well as a Permanent Mission to the United Nations which Can support the needs
of the Government of Canada’s legal team....” Canada terms this latter assertion
“incorrect,” as "[t}hese are diplomatic offices and are not set up to act 8s alterna-
tive legal offices, such as [Claimant’s counsel] apparantly has available to

him,"1°

The Tribuna! is inclined to the view that the convenience of counsel is a
relevant consideration, subsumed under the 'cgnvenience of the parties.” Certain-
ly the convenience of attorneys appointed by the parties, which translates into
cost factors, affects their clients. The Tribunal also believes that the availability
for temporary use by government lawyers of facilities at a consular post or diplo-
matic mission is not comparable to a dedicated office of counsel. Accordingly, the
Tribunal concludes that it is relevant to consider that fixing the place of arbitration
in either Ottawa or Toronto will serve the convenience of counsel collectively
better than New York City.

We now turn to criterion {d}, "availability and cost of support services
needed.” It is clear that all necessary support services for this arbitration are avail-
able in all three of the cities that have been proposed. The Tribunal believes it
appropriate to take judicial notice of the fact that such services inevitably will be
more costly in New York City than in either Ottawa or Toronto. This includes
transportation, hotels, meal service, hearing rooms and counse! rooms, and certi-
fied stenographic reporting services. Therefore application of criterion {d) favors
Ottawa or Toronto over New York City, but does not discriminate between them.

The Tribunal does not, however, take into consideration in this regard, as

L1

As regards Ethyl's counse! this point would appear 10 andly eauallv 10 New Vark Citv amed “Foom o oo



Canada has proposed, the presence and availability in Ottawa of NAFTA Secretari-
at facilities. As Canada itself records {at page 7 of its Reply Memorandum of
October 22, 1997, "The NAFTA Secretariat operates in all three NAFTA coun-
tries, each of which funds the local office.” (Emphasis added.) While the Tribunal

-accepts fully, as Canada itself has Stressed (at page 7 of its Reply Memorandum
of October 22, 1987), that "those offices operate independently of their host
country and are viewed by the NAFTA Parties as neutral centres,” the Tribunal
nonetheless is concerned that to avail itself of such facilities could be viewed as
inconsistent with at least the spirit of the requirement of the UNCITRAL Rules
(Articles 9-10) that it act S0 as to leave no doubt whatsoever as to its complete
independence of any party. This is all the more so where, as here, Ethy! has regis-
tered its objection (at page 5 of its Submission of October 16, 1987) that the use

of such facilities "would be inappropriate.”

The last criterion of the Notes - "(e) location of the subject-matter in dis-
pute and proximity of evidence” - finally turns the T;ibunal definiteiy to selection
of a place of arbitrati;:n in Canada. Clearly the subject-matter in dispute is fixed in
Canada. Ethyl charges (see page 4 of its Notice of Arbitration) that certain legisla-
tive and other acts of Canada "removling] MMT [methylcyclopentadienyl manga-
nese tricarbonyl] from Canadian gasoline™ have resulted in breaches by Canada of
Article_s 1102, 1106 and 1110 of NAFTA, thereby "harml[ing] Ethyl Cgrporation
and the value of its Canadian investment, Ethyl Cenada.” The “location of the

subject-matter in dispute” is not subject to serious debate.

The parties have little to Say as regards "the proximity of evidence.” Per-
haps the nature of the case and the early stage in which it now is ma_}_se it difficult
to be explicit on this subject. For its part, Canada has said (at page 7 of its Memo-
randum of October 2, 1897) only that "virtually the whole of the cause of action
in this case relates to Canadian laws, the Canadian law-making process, the ac-
tions of the Canadian Parliament and certain ministers,” and that it "shouid be evi-
dent...that the witnesses to this process of law-making and policy-making are for



the most part located in Ottawa.™ In response Ethyl effectively asserts (at page
5 of its Submission of October 16, 1997) that no such witnesses will be required,
as it "intends to provide proof of statements made by Canadian officials through
the introduction of authoritative writings, such as Hansard,” which the Tribunal
understands to be the official record of debates in the Canadian Parliament. In
reply, Canada argues (at page 6 of its Reply Memorandum of October 22, 1997)
that "it is potentially the whole process of faw making and parliamentary proce-
dure and practice which is to be examined through the evidence of witnesses”, In
éffirmative support of New York City as the place of arbitration Ethyl states only
that, "[als an example, all important documents on the issue of damages.are
located in Richmond, Virginia,” where its headquarters are situated. Thus the
Tribunal is afforded little insight into just how any considerations of the proximity

of evidence should affect its decision._

Traditionally arbitrating parties, desiring both the reality and the appearance
of a neutral forum, ir_wcline to agree on a place of arbitration outside their respec-
tive national jurisdicti'ons. This is especially the case where a sovereign party is
involved. Where an-arbitra! institution or a tribunal must make the selection, this
tendency is, if anything, even greater, and for the same reasons. Article 16(1) of
the UNCITRAL Rules easily accommbdates this consideration as one of the "cijr-

cumstances of the arbitration.™
)

-

Here, however, NAFTA Article 1130(b) circumscribes our powers, fimiting
possible places of arbitration to either of the two States here involved or Mexico.
A Mexicen venue surely would represent neutrality in this case, and in ali such .
cases. The Tribuna! concludes, however, that had the NAFTA Parties felt that
every arbitration under"Chapter 11 of NAFTA must be sited in the NAETA Party

Canada argues (at pages 9-11 of its Memorandum of October 2, 1897) also that certain "retated
proceedings™ are “additional factors that point to Canada as the appropriate place of ar-
bitration...." Those proceedings are (1) a suit by Ethyl’'s Canadian subsidiary seeking *a declara-
tion...that {the relevant legistation] is of no legal force and effect” as well as injunctive relief, and
(2} a formal complaint by the Province of Alberta against Canada which will be subject to dispute
resolution proceedings. The Tribuna! does not believe that the pendency of those proceedings has
any bearing on its determination of the place of arbitration.



-10 -

not involved in the dispute they would have said so and would not have remitted
Us to Article 16({1) of the UNCITRAL Rules. The Tribunal has readily concluded
that a Mexican venue would not serve other important "circumstances” of this

arbitration,1?

The Tribunal concludes on the basis of all of the foregoing that, on bal-
ance, the place of arbitration should be in Canada. Although as to g number of the
"circumstances of the arbitration,” notably the respective suitability of the law on
arbitral procedure and the convenience of the arbitrators, all three cities in conten-
tion are equally appropriate, other circumstances weigh in fevor of Canada and
none point toward New York City. Most significantly, Canada indisputably is the
location of the ‘subject-matter in dispute. In addition, a Canadian venue offers less
costly support services and oversll would better suit the convenience of counsel
tor the parties. It is far less certain, but likely, that Canada overal] is more conven-
ient for the parties themselves and as regards the proximity of evidence. In the
end, therefore, the 'I_‘!ibunal finds a Canadian venue more appropriace as the place

of arbitration in this case than New York City.

Once the Tribunal has determined to select a Canadian venue, none of the
specific factors considered weighs strongly in favor of Toronto, Canada’s alterna-
tive proposal, rather than Ottawa. The Tribunal has some reluctance,_however, to

choose Ottawa. This is due to the fact that it is the capital of Canada.

The Tribunal therefore has determined to designate Toronto as the place of
arbitration, for the reason that while it is no more, and no less, appropriate than
Ottawa when measured by the other applicable criteria, it is likely to he perceived

as 8 more "neutral™ forum,

12

The tact that the UNCITRAL Notes omitted {see note 4, supra) "perception of a place as being
neutral® from its list of criteria tor sefection of a Place of arbitration because it was *unclear,
potentially confusing® does not mean that such criterion Cannot be considered. UNCITRAL, in
taking this step, itsel! indicated "that the arbitral tribunal, before deciding on the place of arbitra-
tion, might wish to discuss that with the parties.*
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Signed by the members of the Tribunal:

-----------------------------------------------

L™
Marc Lalonde: : /c (‘/n‘{(.

---------------

Karl-Heinz Backstiegel

Date of last signature: /U:)"‘Ml”"‘ 2}9 { l g ﬁ.7

1
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PROF. DR. jUR. KARL-HEINZ BOCKSTIEGEL . Parkstrafie 3

g D - 51427 Berglseh-Giadpach
: : Frankenfors
. By Fax and Mall Telefon (02204) 6 62 68
; _ . Telefax (022042 15 12

Fax No. 001 416 986 8801 - 001 612 P54 0027

Mr. Berry Applaton Ms. Valarle Hushas

Applston & Associates Genera! Counsal

130 Bloor Streat West, Sulte 1100 —— Trede and Law Dlvision

Taronts, Ontarlo MES-TNG Department of Foralgn Affalrs and

Canada International Trads :

126 Susssex Drive
Ottawa, Ontarlo K1A 0G2
Canads

18 Da‘cembar 1887

ce: Mr. Charles N. BrowerpwWaghingtors s Fex—Lo. 001 202 63D p3565
Mr, Maro Lelonde - Fe: No, 001 514 387 3222 .

Re.: NAFTA / UNCITRAL Cass
Ethyl Corp. v, Government of Caneda

Procadura! Order

In response to the question raised by the Govarnmaent of Canada in its letter da.tad o
17 Dacamber 10987 regarding disclosures about declsions of the Tribunal, the Tribunel
confirms the understanding as expressed in that letter.

oo

Kerl-Heinz Bickstisge!
Chalrman of Tribunal



Ministére des Affaires étrangéres
et du Commerce international

Ministére de la Justice

125 Sussex Drive
Onawa, Ontario K1A 0G2

Department of Foreign Afiairs
and International Trade

Department of Justice

} December 17, 1997
Professor Karl-Heinz Backstiegel
Parkstrasse 38
D-51427 Bergisch-Gladbach
Frankenforst, Germany

Charies N. Brower

White & Case

601 Thirteenth Street, N.W.
Suite 600 South ‘
Washington, D.C. 20005-3807

Marc Lalonde

Stikeman Elliot

Suite 4000

1155 René-Lévesque Blvd., West
Montreal, P.Q. H3B 3V2

Dear Sirs:

Re: Ethyl Corporation v. Government of Canada

This will confirm that the Government of Canada has received the Decision of the Tribunal
dated November 28, 1977, on the place of arbitration.

The Government of Canada notes that at the meeting with the Tribunal held on October 2,
1957, it was agreed that procedural matters, such as the membership of the Tribunal, the fact
that an organizational meeting had been held, and procedural and scheduling matters, could
be made public. The substance of the discussion, however, was not to be disclosed to the
public.

Numerous inquiries have been received by the Government of Canada zbout the place of
arbitration. Ministers have a responsibility to respond to public inquiries with as much
transparency as possible. In our view, it would be in keeping with the Tribunal’s
instructions to disclose that the Tribunal has made a decision as to the place of arbitration
and to indicate that the place is Toronto. The reasons for the decision, however, would not
be disclosed.
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The Government of Canada would appreciate it if the Tribunal would confirm that our
understanding of the Tribunal’s directions on this matter is correct. We do not propose to
release any information on the place of arbitration until we receive the Tribunal’s further

advice.

Yours truly,

et s

Valerie Hughes
Counsel for the Government of Canada

c.c. Bamry App]cton
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Mr. Barry Appleton Ms. Valeris Hughes

Applaton & Assoclates General Counss!

130 Bloor Street West, Sulte 1100 Trads and Law Divislon

Toronto, Ontario MBS 1NB Department of Forelgn Affalrs snd

Cenada . Internationa! Trade
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Re.:

125 Sussex Drive
Ottawsa, Ontario K1A 0G2
Canada

22 Janunr} 1888

Mr. Charles N. Brower, Washington - Fax No. 001 202 €38 8366
Mr. Marc Lalonde - Fax No. 001 14 357 3222

NAFTA / UNCITRAL Cease

- Ethyl Corp. v. Government of Cenada

Procedura! Order

The Tribuna! refers to and contirms.ite Procedural Ordars of 13 Octaber and 1
Decomber 1987 and Its Doclslen Regerding the Place of Arbltration of 1 Dacem-
bar 1887, The Tribuna! takes into account the telephene consultation the Chair-
man has had with both Parties'regarding tha lopistios of the Haering on Jurisdio-
tion, - . : . '

The Tribuna! netas that it has not yet recelvad any Information or raguests from
the Parties regarding confidentiality and evidencs in accordance with sections 9c
and 11 of the Procedurs! Order of 1 3 October 1887. The Trlbunal nonsthelass
Intends to go forward with ths Hearing at the dates agreaed with the Parties,
hamaly 24 and 26 February 188B. Insofsr a3 the Parties have not dealt with this
in thelr previous submissions end Intand to esk for & ruling by ths Tribunal at the
Haaring In this regard, esch Party may tile & ghort aubmission not later than 17
Fabrua;y to Inform the Tribuna! about the relevant issues.

The Parties are hereby Invited to a

& Hearing at the
King Edward Hotal
37 King Btreat East
Toronto, Ontarla MEC 1ED
' Tal.No. {(416) BE3 8700
. Fax No. {418) 367 6515
starting on 24 February 1988 at 8.00 a.m.
ending at the latest in the evening of 25 February 1888, P
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The Hearing shal! bs rastricted to issuss of Jurisdiction, but should das) with all
suvch Issues of jurisdiction on the basls of the submisslons, documents and writ-

ten stetemnsnts filed by the Partiss in accordance with Sections 8 a,b,0,and d
of the Procedura! Order of 13 October 1857, . :

The Hearlng shall include any sxamination and cross-sxsmination of witnesses
whom the Partles may wish to be heard. Such examination ghall be made on the
besis of the written witness statemsnts and the list of witnesses submittdd by
the Partles In accordance with Sactions 8 ¢, d, and f of the Procsdural Order of
15 Octobser 1887,

At thu Heering the Partigs shall not engege in & rapetition of all of .;he argumesnts
and evidence alrerdy submitted in writing, but instead highlight and discuss
major factuel and laga! Issuss.

The Tribuna! racalls Section 6 of the Procadural Osder of 13 October 1987 re-
guiring Information from the Partias befare 10 February 1887 reparding the
arrangemente made for a recording and transcript of the Hearlng. The Tribunal
requests the Parties to assure In auch arrangements that tha transcript be pro-
vided to the Tribune! elther the next dsy or In eny case not later than one wesk
after the Hearing as the Tribunal Intenda to finalize Ite deliberations for ts award
on Jurisdiction by the middls of March 1088, ‘ :

Conduct of the Hearing:
Téklng Into acoount tha telephons comﬁltntiom by the Chalrman with both

Pertles, in order to ensbla the Partics to prepare themasalves a3 well as posslble
for the Hearlng, the Tribunal informs the Partles In advance of the tollowlng

. details:

al) Ths Tribunal esteblishes the tollowing Apgenda for the Hea;ing: }

18t day: Q) Introduction by the Cheirman . :
' {1} Introductory statemants by both Partles regarding burden
of proof and confidsntiality .
(Y Firat round presentation by Respondent

{lv)  First round pressntetion by Cialmant -i-
: (v):  Questions by Arbitrators
2nd day: (v} Answerling pressntation by Respondent i

{vil)  Answering presentation by Clalmant
&« (vill)  Further questions by Artblitrators, If any., _
b.) In order to provide equal opportunity for both Parties during the two days
» ot the Hearlng, ths following time frame is established:

Each Party shall have & meximum of 3 hours tor Its prasantations on the
first day and a maximum of 1,6 hours for its pressntstions on the 2nd
day, after deduction of time for brasks and other business. Each side is
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free to dstarmine how much time it will 8pend on the pressntation of
evidenoe, Including witnassas, end on &rguments raspectively, Tims ussd
by a Party examining witnessss prasented by ths othar Party ghall bs
deducted from the time alotted to the examining Party, -

e eI I e

8. Should a Part\;' have any further quaatlons'regardihg tha_ arrangemasnts &t the site
.of the Heering, it may directly contact Arbitrator Mare Lalonds who hag basn
k!pd enough to make the reservations at King Edward Hote! through his office.

SN YRR

Karl-Helhz Baokstloge!
Chairman of Tribunal

AT Y.
——

el

Cowe
e N L0 L g
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PRQOF. DR. . KARL-HEINZ Parkstrafie 3
JUR. KA BOCKSTIEGEL D.51427 Bergisc;r-él?d’z:acs

By F d Mall Telefon (023 5‘43“5 ggog:
-—ux—an Telefax (02204) 2 18 128

Fax No. 001 416 866 EBOD1 001 813 844 0027

Mr. Barry Appleton. Ma. Valerls Hughes

Applaton & Associatas Gsenera! Counsa!

130 Bioor Strest West, Suite 1100 Trade and Lew Division .

Toronto, Ontarlo M5S 1N5 Departmant of Foraign Affairs end

Ceneds international Trade

125 Susszsex Drive
Ottawa, Ontaric K1A 0G2
Caneada

28 January-1988— .. |

ce: Mr. Charlss N. Brower, Washlngton - Fax No. 001 202 638 83 5'
Mr. Marc Lalonde - Fax No. 001 814 387 3222

Re.: NAFTA /UNCITRAL Case
. Ethyl Corp. v. Government of Canada

Procedural Ordar

The Tribuna! has examinsd the present sltuation regarding the edvance psyments made
by the Parties and the expenses and feas that have occurrad up to now and can ha
estimatad to ocour Including the Hearlng In February, an internal deliberative maeting of
Tribunal mambers, and work raquired to issue the decision on jurlediction.

Enclosad pleass find a calculation In this regard.

On this basis, to assure that sufficlant advance payments ere available before the
Haarlng In Toronto,

eech Party Is requastsd

to transfer US 8 75,000.00

at the latest by 18 February 1988

to the trust account of the Chairman:

Prof. Dr. Karl-Heinz Béckstiege!

Account No. {410) 65 65 782

Deutsche Bank Bergisch Gladbach

BLZ 370 700 80 -

S VTN

Re.: Arbltratlon Ethyl/Canads
Kari-Heinz Bbckstispgel

Chalrmean of Tribunal
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&lort of Procedure to_ i
Dacia urisdiction: US ¢ 261,7122.13

. Calculetion of Advance navmants:

Tota! estimeted expenses and fess
start of procedura to issus of ,
daclalon on jurlsdiction (sas C. abovs) 261,122.13

Agivance Payments reoslvad;

from Ethyl Septembsr 1887 50,000.00
from Canada October 1667 80,000.00
Further edvance payment required: 161,122,123

Requssted by Procedural Order'Januury 1088;.
" Each Party: US & 75,000.00
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PROF. DR. JUR. KARL- HEINZ BOCKSTIEGEL rarabe 3
D - 537427 Bergisch-Gladbach

Franbanminre

By Fax and Mall

Fex No. 001 416 866 B8O 001 613 844 0027

tMr, Barry Applseton Ms. Valerie Hughes

Applaton & Associates General Counssl

130 Bloor Strest West, Suita 1100 Trade and Law Divisi:

Toronto, Ontario M55 1NB Dapsrtmant of Foraign Aftajre and
Cenada ' Intarnationg! Trads

125 Sussex Drive
Ottawa,Ontario K1A
Canads

16 March 1998

ce:  Mr. Cherles N. Brower, Washington - Fax No. 001 202 639 9355
Mr. Marc Lelonde - Fax No. 001 B14 387 3222

Ra.: NAFTA /UNCITRAL Cease
Ethy! Corp. v. Government of Canada

Procedural QOrdar

The Tribunal has taksn nots of tha aubmission of the Government of the United States
of Mexico dated 11 March 1998 &s wall as of thae communications sxchanged among
the NAFTA Parties relating to this cass.

The Tribunal eccepts the submission of the Governmant of the United States of
Mexico,

The Claimant and the Respondant may submit any comments thay havs in this ragerd
&t the latest by 1 April 1988. .

8
.

Kearl-Hsinz Bickstisgal
Chalrman of Tribunal

2 (Hag

Dictated by Prof. Bbckstiege! and slgned in his absence: Birglt Wehowsky (Secrétary)
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Mr. Barry Applston Ms. Valerie Hughes
Applaton & Assaociates ‘ General Counse!
Royal Trust Tower, Sulte 4400, Box 95 Trade and Law Divislon
Toronte, Ontario MK 1GB Department of Foreign Atfaire ands -
Cenada International Tradsg

cc:

Re.:

125 Sussex Drive
Ottawa, Ontaric K1A O
Canada

Mr. Charles N. Brower, Washington - Fax No. 001 202 639 8355
Mr. Marc Lalonde - Fax No., 001 BE14 397 3222

NAFTA / UNCITRAL Case
Ethyl Corp. v. Govarnment of Canada

Procadural Ordar

Awerd on J|1r'|§digligg
Enclosed to the courier version of this communication is the Tribuna!'s Award on

Jurisdiction of 24 June 1988. The text is not bound to facilitate the production
of further copies.

org C onfidantial

The Tribunal is presently in the process of finalizing its Procadure!l Order on
Confidentiality on the basis of the text agreed between the Partias and of the
discussion during the Hearing in Toronto.

Eurther Procedure

To give-the Partias ths opportunity to sufficisntly study the Award on Jurisdic-
tion, the Tribuns! intends to contact the Parties not earlier than Mondsy € July
1988 regarding & consultation on the further procedurs. However, the following
indication might be helpful for the Parties to prepare for such consultation:

- The Tribunal intends_to bifurcate the further procedure Ieading first to a Hear-
ing on Liability and only theresafter to a Hearing on Quantum.

- The major steps In tha first section of this blfurcated procedure might be;

1. Submission by Clalmant on Liabillty Including all documents and witness s
statemants.

1
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Submission by Respondent on Liability including all documents and wit-
ness stataments,

Submission by Claimant responding to the submission under 2.
Submission by Respondent responding to the submission under 3.

Haring on Liabillty.

Qo&a&/\

Karl-Halr tickstiegel
Chalrman of Tribunal



PROF.

DR. JUR. KARL-HEINZ BOCKSTIEGEL

By Fax and Mai

Fax No. 001 416 815 8801 001 613 844 0027
Mr. Barry Appleton Ms. Valerie Hughes
Appleton & Associates General Counsel .
Royal Trust Tower, Suite 4400 Trade and Law Division )
Toronto, Ontaric M5K 1GS8 Department of Foreign Affairs and
Canada International Trade ! __ __
125 Sussex Drive | ~ 7
Ottawa,Ontario K1A 0G2
JCanada o

cc: Mr. Charles N. Brower, Washington - Fax No. 001 202 639 9355
Mr. Marc Lalonde - Fax No. 001 514 397 3222
Re.: NAFTA / UNCITRAL Case

Ethy! Corp. v. Government of Canada

Procedural Order

The Tribunal refers to its Procedural Order of 13 October 1997, Section 9, and the
discussion on confidentiality during the Hearing in Toronto on 24 February 1998 (Tran-
script I, p.13-38).

1.

Confidential Business Information

The Tribunal accepts and hereby incorporates the enclosed texts agreed between
the Parties: - ‘

. - Style of Cause
- Appendix "A" Confidentiality Agreement
- Schedule A form.

. Hearings, Transcripts of Hearings, Submissions

——

2.1. In accordance with EJNCITRAL Rule 24.4 Hearings shall be held in camera
unless the Parties agree otherwise.

2.2. Transcripts of Hearings and Submissions by the Parties to the Tribunal (except
those mentioned in section 2.3, below) shall be kept confidential and may only
be disclosed under the conditions established for "Protected Documents”
according to Section | gbove.



2.3. The following submissions containing constitutive pleadings may be disclosed
to third parties or published:

- The Notice of Intent

- The Notice of Arbitration
- The Statement of Claim

- The Statement of Defence

3. Decisions of the Tribunal

3.1. According to NAFTA Art. 1137.4 and its Annex 1137.4, awards may be
published by either Party. This includes not only the final award, but also
partial and preliminary awards such as the Award on Jurisdiction issued by the Tribunal.

3.2. Other Decisions of the Tribunal, including the Decision Regarding the Place of
Arbitration, may as well be disclosed or published. This also applies to Proce-
dural Orders of the Tribunal unless they contain information which is to be
treated confidential according to Sections 1 or 2 above.

4. Specific Applications by Parties

If a Party considers that certain documents and information should be treated djf-
ferent from what is ruled in Sections 1 to 3 abova, it may submit an application to
the Tribunal to that effect and exphining the reasons why it considers such different

treatment necessary.
LL}
(/hAL\/t/L

Karl-Heinz Bockstiegel
Chairman of Tribunal
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STYLE OF CAUSE

Subject to NAFTA Article 1129, no documer: over which business cenfidentality has
been claimed in these proceedings between Ethy! Corporation and the Government of
Canada (hereinzfier referred to 2s “Protected Documents™), or information recorded in
those documents, shall be disclosed except in accordance with the terms of this Order or
with prior written consent of the person that claimed business confidentiality over the

document. -

If any person in possession of a Protected Document receives a request pursuant to law to
disclose 2 Protected Document or information contained therein, that person shall give
prompt written notice 1o the party that claimed confidentiality over the document so that
party may seek a protective order or other appropniate remedy. Such notice shall be
provided not less than thirty (3 0) days before disclosure unless the jaw requires disclosure
in a shorter period of time.

The party claiming conhdentiality shall clearly identify each Protected Document with the
notation ‘CONFIDENTIAL BUSINESS INFORMATION. SUBJECT TO
PROTECTIVE ORDER. UNAUTHORIZED DISCLOSURE PROHIBITED.’

Protected Documents identified by the parties and information recorded in those Protected
Documents may be used only in these proceedings between Ethyl Corporation and the
Government of Canada and may be disclosed only for such purposes to and among:

() counsel whose involvement in the preparation or conduct of these
proceedings is reasonably necessary;

(®) officials or employees of the parties whose involvement in the preparation
or conduct of these proceedings is reasonably necessary,

(c) independent experts or consultants retained or consulted by the parties in
connection with these proceedings; and

(d) witnesses who in good faith are reasonably expected to offer evidence in
these proceedings and only to the extent material 1o their expected
testimony. -

All persons receiving Protected Documents shall be governed by this Order. Each party
shall have the obligation of notifying all independent experts, consultants and witnesses
retained by such parties of the obligations of this Order. The obligations created by this
Order shall survive the termination of these proceedings. ’
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11,

This Order is binding on il persons receiving Protected Documents pursuan: to
paragraphs 4(2) ang (b) of this Order. The party making disclosure pursuant to paragraph
4{z) and (b) of this Order shall take reasonable steps to inform all recipients of Protected
Documents of their obligations under this Order.

It shall be the responsibility of the party who is to disclose Protected Documents to any
person in 2zcordance with paragraphs 4(c) and (d) of this order, to ensure that such
person who is to receive Protected Documents, or the information contained therein,
executes a Confidentizality Agreement in the form attached as Appendix “A™ before gaining
access to any Protected Document. Each such Confidentiality Agreement shall be
immediately filed with the President of the Tribunal, who shall keep such Agreement
confidential Where Protected Documents are to be disclosed to 2 firm, organization,
company or group, all employees and consultants of the firm, organization, company or
group with access to the Protected Documents, must execute and agree to be bound by
the terms of the attached Confidentiality Agreement.

At the conclusion of these proceedings, all Protected Documents are to be returned to the
party who supplied the Protected Documents, subject to the requirements of the National
Archives of Canada Act.

This Order is without prejudice to any assertion of privilege. In the event the Tribunal
orders production of a document for which prvilege is claimed, the party asserting
pnvilege may claim the protections available under this Order.

Notice pursuant 1o this Order shall be provided to the Claimant by sending notice by fax to
the General Counsel of Ethyl Corporation and to its counsel of record while these
proceedings are pending and to the Government of Canada by sending notice by fax to the
Deputy Attorney General of Canada (or his or her successor) and to the Genera] Counsel
of the Trade Law Division of the Department of Foreign Affairs and International Trade
(or his or her successor),

This Order shall be subject 10 further direction of this Tribunal.




TO:

FROM:

L)

APPENDIX “A™

CONFIDENTIALITY AGREEMENT

The Government of Canadz (and its legal counsel); and Ethyl Corporation (and its
legel counsel)

[(Name]
[Address)
{Affiliation)

" [Position]

IN CONSIDERATION of being provided with information or documentation (“Protected
Documents™) in connection with an arbitration between Ethyl Corporation and the
Government of Canada over which claims for confidentiality have been advanced, I hereby
agree to maintain the confidentiality of such information or documentation, It shall not be
copied or disclosed to any other person nor shall the information or documentatiog 50
obtained be used by me for 2ny purposes other than in connection with this proceeding.

I acknowledge that I am aware of the Order of the Arbitration Tribunal regarding
confidentiality, a copy of which is attached as Schedule “A™ 10 this Agreement, and agree
to be bound by it.

In the event that 1 am requested to disclose any of the information or documentation, I will
provide the General Counsel of Ethyl Corporation and the Government of Canada with
advance written notice in conformity with paragraphs 2 and 9 of the attached Order so
that the person that claimed confidentiality over such information or documentation may
seek a protective order or other appropriate remedy. In any event, I will furnish only that
portion of the information or documentation which is legally required and I will exercise
my best efforts to obtain reliable assurance that confidential treatment will be accorded to
the information or documentation,

I will promptly return any Protected Documents received by me to the party that provided
me with such Protected Documents, or the information recorded in those Protected
Documents, at the conclusion of my involvement in these proceedings. All documents
containing information from 2 Protected Document will be destroyed.

I acknowledge and agree that in the event that any of the provisions of this Confidentiality
Agreement are not performed by me in accordance with their specific terms or are
otherwise breached, that irreparable harm may be caused 1o either of the parties to this
arbitration. I acknowledge and agree that either of the parties to this arbitration is entitled
1o injunctive relief 1o prevent breaches of this Confidentiality Agreement and to
specifically enforce the terms and provisions hereof in addition to any other remedy to
which any party to this arbitration may be entitled at law or in equity. The prevailing party
in any such litigation will be entitled to payment of its legal fees and disbursements, court



COsls 2nd other expenses of enforcing, defending or otherwise protecting its interests

hereunder.

6. Tagree to submit 1o the jurisdiction of the cours of the Province of Ontario (in the case of
residents of Canadz) and the Commonwealth of Virginia (in the case of residents of the
United Siates of Americz) 1o deal with breaches arising under this Agreement.

SIGNED, SEALED AND DELIVERED before 2 witness this day of
199 . ,

(Print name)

(Witness)

(Signature)
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L DR, JUR. KARL-HEINZ BOCKSTIEGEL D. 51427 Bemliirigﬁradﬁg BE
. sch-Gla
URGENT Frankcnf;:sz
. 'I'-‘-"-— INNLNAL LD G P e,

Fax No. 001 416 8B1F B80! 001 813 844 0027
Mr. Barry Appleton Ms. Valarie Hughss
Applston & Associastes Gensral Counass]
Rovyeal Trust Tower, Suits 4400, Box 96 Trade angd Lew Division
Toronto, Ontario MEK 1G8B Dapartmant of Foreign Affalts and
Cenade International Trade

125 Sussex Drive
Ottaws, Ontario K1A 0G2
Canada

3 July 1888

ce: Mr. Charies N. Brower, Washlngton - Fax No, 001 202 838 8355
Mr. Marc Lalonde - Fex No. 001 14 387 3222

Re.: NAFTA /UNCITRAL Casse
Ethyl Corp. v. Govarnmesnt of Canada

Procedursl Order

In follow-up to -lts Procedural Ordar of 25 Juns 1998 the Trlbunal .now sﬁggests t0
hold a

telephone conference

batwaen the laad counssls of the Partles
end the members of the Trlbunal

on Monday 8 July 1888

at 10.a.m. US / Canade Eastarn tima

{= 16.00 hrs. Garman time).

Tha short notlce Is due to trave! plans of one member of the Tribunel. As { will be .
travelling ell day Friday, 1 would be gratefu! If Mr. Applaton and Ms Hughes could let
me know ea soon 8s possible today Friday at my unlverslty secretariate

Ms Mﬁrgret Krause -
Fax No. + +48 221 470 4868
Tel. No. + +48 221 470 2337

7 whether they are svalleble et ths suggested time and under which telsphcne
number,

2) in cass they ars not avallable, whathar they would bs avallable
e) et eny othar time bstwaen 8 and 12 a.m. on Monday € July,

b) or, alternatively, on 8, 10 or 13 July between 8 end 12 a.m.
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if notices confirming avallability nsxt Monday reach Ms Krauss

time todev, she will try to book &

telsphone conference for Monday end confirm this by

fax to the Parties and the Arbltrators.,

Otherwise we will mske the NBCeSsETY Brrangements naxt waak,

Karl-Helnz B&ckstlags!

Dictated by Prof. B8ckstisge! and

Chairman of Tribunal

.r'i. /f’ /-—-’“

slgned in his absence: Margrat Krauss (Secretery)

——
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PROF. DR. JUR. KARL-HEINZ BOCKSTIECR! P 51427 Bergion carafte 30

Frankeniors:

Mr Barry Applaton . Telefon (022041 667 g8
C'o Appleton & Atcociates Telefax (022 04) 2 15 12
Fax 031 416 3158801

Mr Chastopher Wall

¢'c Wmthrop. Stimson. Putnam & RoEI)e-r:s

Fax 001 202 833849)

] 8 July 1998
Ms Vakere Hughes

c'o Deparnimem of Foreign AfTairs
Fax 001 613 9410027

A Charles Brower
c'o Wigte & Case Re: NAFTA/UNCITRAL Case

Fax 001 202 6399355 Ethyl Corp. v. Government of Canada

Mr Marr Lalonde
/o Stikeman Elliott
Fa< 001 214 3973222

Procedural Order

Afier all panicipams have agreed to this time, a telephone conference has been booked 1o
discuss the further procedure in this case for-

Frday 10 July 1998 at 10 A M US and Canada Eastern Time
whrch is 3P'M English Time for Mr. Brower
and 4P M German Time for mysel[.

You will be called shortly prior 1o that time at the following telephone numbers:

Mr Appkton 001 416 81S 8800
Mr Wall 00] 202 7759850

Ais Hughes 001 613 9432803
Mr Lalonde OO} 514 4539403
Mr Brower 0044 1985 850128
msell 0049 2204 66262

Plcase make sure that you are available at that phone connection and that secretarics receiving
phone calls are informed

Lockime K Tki ; - .
cckme forward to talking to a of you Uﬁéh A-v-/\
Karl-Heinz Bockstiege!

—

Chairman of Tribunal
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: Frankenfarst
\M: Barmy Appicton ~ Telelan (02204) 662 68
c'o Appleton & Associales i Telefax (02204)2 18 12

Fax OD1 216 8158801

\Ir Chrisopher W3ll
c’'o Wmatwop. Stimsen. Putnam & Roberts
Fax 001 202 £331849]

10 July 1998
s Vakerie Hughes
c’'o Depanment of Forergn AfTairs
Fax 001 613 9430027

Mr Charles Brower
c'o Whne & Case Re. NAFTA/UNCITRAL Case
Fax.001 202 6399355 Ethyl Corp. v. Government of Canads

Mr Marc Lalonde
- /o Stikeman Elhont
Fax 00} 514 3973222

Procedural Order

The TrRwnal takes note that the Parties. by their fax letters of 8 and 9 July rcspcctlvely,havc
agreed o postpone the telephonce conference 1o Monday 20 July.

As I wifl not be available during the entire week starting 20 July, T have now booked the
tebephone conference for
Monday 27 July 1998
for the same time and
the same phone conneclions as
mdicated in the Procedural Order of 8 July 1998.

Could all participants please confirm their availability for that time by fax belore 16 July 1998.
Picase note that [ cannot be reached between 17 and 25 July.

Karl-Heinz Bockstiggel
Chairman of Tribunal
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PROF. DR.JUR. KARL-HEINZ BOCKSTIEGEL D 51427 Bergi21EaRe 35
- ergiscn-Gladnach

Frankenfars:
Telefon (022 04) 662 68

By Fax and By Mall Telefax (02204} 21812

Fax No. 001 416 81B6 BEO1 001 613 844 0027
Mr. Barry Applaton Ms. Valaria Hughes
Applaton & Asaccietes Genera! Counss!
Royal Trust Towar, Sulte 4400, Box 85 Trade and Law Division
Toronto, Onterio MBK 1G8 Dsepartment of Foreign Affaira ana..
Canada International Trade !

125 Susssx Drive
Fax No. 001 202 B33 8491 Ottaws, Ontario K1A Ot

Canads

M:. Christopher R. Wall
Winthrop, Stimson, Putnam & Roberts
1133 Connscticut Avenuse, N.W,

Washington, D.C. 20036 / USA
27 July 1888

cc: Mr. Chearles N. Brower, Washington - Fax No. 001 202 639 8355 (by fax only)
Mr. Marc Lalonde - Fax No. 001 514 387 3222 {by fax only)

Re.: NAFTA / UNCITRAL Casa
Ethyl Corp. v. Governmeant of Canade

Procedural Order

The Tribunal takss note of the fax letters from tha Parties dated 22 and 23 July respec-
tively notifying that tha Partiss have reachsd e settlement of the dlspute and that the
telephone conference scheduled for today is no longer nacassary.

Accordingly the telaphons conferance is cancslied.
As soon 8s all three arbitrators are back from vacations, the requested Ordei-purauant

to Article 34 of the UNCITRAL Arbitration Rules wlill be issuad and the fins! account of
costs wlll be provided. This will probably ba possible in the last wask of August 1988,

eleship A _

Karl-Helnz B8ckstiege!
Chsirman of Tribunal
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By Fax and by Courler

' r 1 < “HEIN CKST b=y Parkstrafie 38
ROF. DR, JUR. KARL-HEINZ BOCKSTIEGEL D . 51427 Bergir o iSiribe 38
' Telefon (023 e e
2 eielon 166268
Fax No. 00} 416 &15 8801 _ Fax No. QC] 613 544 0027 Telefax (022 04) 2 15 13
Mr. Barry Appleton Ms. Valerie Hughes ’
Applzston & Asscciates General Counsel
RO)’&J Trus: Tower, Suite 4400 Trade and Law Division .
Toronte, Ontarioc M5 K 168 Deparument of Foreign Affairs anc
Cenada International Trade

125 Sussex Drive
Ouawa, Ontario K1A 0G2
Canada

cc; Mr. Charles N, Brower - Only by Fax Na. 001 202 639 9355
Mr. Marc Laleade - Only by Fax No. 001 514 357 3222

21 September 1998

Re.: NAFTA/UNCITRAL Case
Ethyl Corp. v. Government of Canada -

Procadural Order

Enclosed is the Final Statement of Arbitration Costs according to which the amount of US §
5.258.21 has to be paid by the Panies to the trust nccount. As the Tribunal is not aware how the
Parties, in their settlement of the case, have agreed to bear the costs up to and after 20 July 1998, the
Partics arc requested to agree between themselves who will transfer which portion of this final
amount due for costs, The transfer should again be made to the trust aceount of the Chairman;

Prof. Dr. Karl-Heinz Backsticge!
Account No. (410) 65 65 782
Dcutsche Bank Bergisch-Gladbach
BLZ 370 700 60

Germany

Re: Arbitration Ethyl / Cenada

After such payments are reccived the Tribunal will issus the final Order of Termination signed by all
threc Arbitrators,

All three members of the Tribunal would like to exprese their appreciation to both Partieg and their
distinguished counsel for the most efficicnt professional cooperation they have granted to the
Tribunal throughout the canduct of this complex arbitration procedure,

LA

Karl-Heinz Backstiege!
Chairman of Tribunal

1
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Eing! Ststement of Arbltration Cosis

NAFTA ¢ UNCITRAL Case

Ethy! Corp. v. Government of Cands

Statement of Arbitration Costs for the 3 Members of the Tribuns|

A. Cos 15 Janus p8: 70.561,13
85 per Annex to Procedural of 28 January 1p88:;

B, !supto s cluding 20 1998
(as requested In faxes of Parties 22 ang 23 July 1868)

. Expenses
(including trave! 10 Hearing 23. 25 February, defiberative
meetings Tribuna! 14 March and g May)

1. Transportation 17.885,73

2. Hotel accommodation and subsistance 7.874,12

3. Cemmunications and various office expenses 6.784,11

4. Mesting rooms, refreshments, ate . 4.008,80
ll. Fees

1. Total work hours {$425,.) ; 308 h - 130.800.00

2. Tota! trave! hourg (3212,5) : 63,5h ) 13.493,75

C. Costs Bffer 20 July 1968
l Expensea

Communlcatlons and various offica expenses , 500,57
Il. Feas _
Total work hours ($425.); 10h | 4.250,00

-

D. Total of all Costs 255.258,21

E. Totul Advance Egmgnts by Parties ZSD.DDOIOO
F. Costs silll due from Parles . . 5,258.21
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Frankenfarer

By Fax and By Mail

Fax No. C01 416 815 8801 001 613 944 0027
Mt. Barry Appleton Ms. Valerie Hughes
Appleton & Associates General Counsel
Royal Trust Tower, Suite 4400, Box 95 Trade and Law Division
Toronto, Ontario M5K 1G8 Department of Foreign Affairsang«
Canada International Trade : B
' 125 Sussax Drive
Fax No. 001 202 833 8491 Ottawa, Ontario K1A O¢
Canada

Mr. Christopher R. Wall
Winthrop, Stimson, Putnam & Roberts
1133 Connecticut Avenue, N.W.
Washington, D.C. 20036 / USA

9 November 1998

cc: Mr. Charles N. Brower, Washington - Fax No. 001 202 639 9355
| Mr. Marc Lalonde - Fax No. 001 514 397 3222

Re.: NAFTA /UNCITRAL Case
Ethyl Corp. v. Government of Canada

Procedural Order

The Tribunal takes note of the recent communications from the Parties and confirms that
the outstanding balance of the costs of arbitration indicated in its Order of 21 September
1898 has now been received in the trust account of the Chairman.

In view of this, enclosed please find attached to the courier version of this communication
an original for each Party of the Order of Termination signed by all three members of the
Tribunal, -

The oustanding balance, as indicated in our Order of 21 September, was US $ 5,258.21.
The Parties had agreed to share equally this amount and, accordingly, Ethyl has transferred
US ¢ 2,629.11. However, the Government of Canada, probably by error, has transferred
the full emount of US $ 5,258.21. The overpayment of US $ 2,629.11 will, therefore,
have to be retransferred to the Government of Canada from the trust account and the
Government of Canada is asked to inform the Chairman to which account this retransfer

should be made.

As the procedure ends, all three members of the Tribunal would like to reiterate their
appreciation to both Parties and their distinguished counse! for the most efficient profes-.
siona! cooperation they have granted to the Tribunal throughout this complex arbitration
procedure. !

l r]
Karl-Heinz Béckstiegel | PC(/\/\!—V\\/\/\

Chairman of Tribunal



ORDER OF TERMINATION
OF ARBITRAL PROCEEDINGS
in the
NAFTA / UNCITRAL Case
between
- Ethyl Corporation (Claimant)
and
The Government of Canada (Respondent)
before
the Tribunal consisting of
Prof. Dr. Karl-Heinz .Béckstiegcl (Chairman)
Mr. Charles N. Brower (Arbitrator)

Mr. Marc Lalonde (Arbitrator)

Dated: 9 November 1998



ORDER

Pursuant to Article 34 of the UNCITRAL Arbitration Rules, the Tribunal orders
that the arbitral proceedings in the matter of the claim by Ethyl Corporation
against the Government of Canada under Chapter Eleven of the North American

Free Trade Agreement be and they hereby are terminated forthwith.

Signed by:

’\){LM J‘«‘ WA
Prof. Dr. Karl-Heinz Bockstiegel
Chairman

Mﬂ- Pm‘b—

Mr. Charles N. Brower -
Arbitrator

Z
/7 Chng 4(:','&

Mr. Marc Lalonde
Arbitrator






