INTERNATIONAL CENTREFORTHE SETTLEMENT

OFINVESTMENT DISPUTES

ICSID CASENO. ARB/10/23

TECOGUATEMALA HOLDINGS, LLC

CLAIMANT

REPUBLIC OFGUATEMALA

RESPONDENT

RESPONDENT'S REPLY POST HEARING BRIEF
8 JULY 2013

The official text of of theRespondent's Reply Post Hearing Brigfits version in the
Spanish language. Any discrepancy between theidbnghd Spanish versions should

resolved in favor of its official version in the &gsh language.

be



TABLE OF CONTENTS

Page

INTRODUGCTION ..ottt ee ettt ettt e e sasae e e e sasae s emmmmma e eeeeas 4
THE TRIBUNAL'S LACK OF JURISDICTION ......uiiiiiiiiiieiiieeee e 8

. TGH'’s position with respect to the applicable/leonfirms the purely
regulatory nature of itS ClaiMi...........ooiceeee e 8

. TGH'’s description of the dispute in its post itveg brief confirms the purely
regulatory nature of the Claim ...........mieee e 9
1. The supposed arbitrariness alleged by TGH isrdality a mere
disagreement over the interpretation of the regafdtamework........................ 10
2. The alleged fundamental changes to the regyldtamework are also
mere disagreements over the interpretation ofeégalatory framework ............ 13
3. The alleged violation of TGH'’s legitimate expsains is also a mere
dispute regarding the correct interpretation angliegtion of the regulatory
FIAMIBWOIK. ...t ettt et eemmmmmae e e e enneeeas 16

4. Thelberdrola award confirms that this dispute is purely reguiatin
nature 20

. A dispute of this nature, which has been preshotesolved by the local courts,

IS not a subject for this TribuNal...........co e 20

IN ITS POST HEARING BRIEF, TGH INSISTS ON ITEBRRONEOUS AND
OPPORTUNISTIC PRESENTATION OF THE FUNDAMENTAL FACTGF
THE CASE ..o ot et emmnnnr e 25

. TGH continues to disregard the legal framewarl the admissions of its own

witnesses when interpreting the Terms of Referefitiee 2008-2013 tariff
FEVIBW. ...ttt ettt ettt ettt emmmmme e e et et e e 2t e e e e e e s ee a2 e ns s mmmmm b s be e e e e e nnneeans 25

. TGH continues to insist on its distorted versidicertain facts surrounding the

EXPErt COMMIUSSION. ..ottt ree ettt e e e e ssmemmme s e 28
1. The drafts of the operating rules were discussetl circulated among
the parties, but no agreement existed on the matter...............cccccerviiiieernnne. 28
2. TGH presents a distorted version of the exchautgdween the CNEE
and its expert on the Expert Commission, an evémtiwin no way caused any

harm whatsoever 10 TGH ... e e e 31
3. The role of the Expert Commission is set fortihie LGE, was accepted
by EEGSA and the CNEE, and could not be expandedthey Expert
Commission itself nor by TGH in this arbitration ..o, 33
4. Article 3 of the Administrative Law is fully appable in the context of
the EXPert COMMISSION. .....c.coiiiiiie et oottt e e senbbe e e e s saeee e e e eesbenmmmm e 35
. TGH continues to be unable to prove that the8u¢hite study complied with

the legal requirement for an efficient VNR and VAD...........ccccooiiiiiiiniiennes 36
1. TGH has been unable to demonstrate the reasoressl of the VNR
proposed by Bates WHILE ..........ooiiiiii e e 36

Page 2



VI.

2. TGH has not been able to prove the reasonabilithie VAD proposed

DY BAtES WNILE ... e 38
GUATEMALA HAS NOT VIOLATED THE INTERNATIONAL MINIMUM
STANDARD ..ottt mmmee ettt e e et te e ennae e e s e e s rmmneme s eeeens 48
. TGH seeks to ignore not only the text of artit@®5 of the Treaty but also the
non-disputing parties’ submissions, and equaténtieenational minimum
standard to the fair and equitable treatment standa................ccccoeeiiiirnnen. 49
. The minimum standard protects only against derfipustice and manifest
arbitrariness, and not the expectations of thestore..............cccccvveeeieee e, 55
. Guatemala has not Committed any manifestly @myitact ................ccccceeenneeen. 61
. Guatemala has not violated any legitimate exgiget of TGH ...........c.occvieeeee 67
DAMAGES ... .ottt ettt s e e et et e e ettt e e et e e e s e s emmmner e e ne e 70

. The 2008-2013 tariff review shows that the chdtion in perpetuity performed

by the claimant’'s expert iS INCOIMECT ........cca i e 70

. TGH's attacks on Guatemaldisit forvaluation do not bear close examination. 71
. The reasonableness test proposed by TGH cortypikseegards the

Guatemalan regulatory framework ............ooo oo 75
. The interest rate applicable between the saldtzn date of the award is not the

LT SRR PRR 77

REQUEST FOR RELIEF ...ttt e 78

Page 3



l. INTRODUCTION

1. In accordance with the Tribunal's orders dated hH 22 March 2013 and the
agreement of the parties dated 25 June 2013, thalfle of GuatemalaQuatemala) submits
its Reply to the Post Hearing Brief from Teco Guadéa Holdings, LLC TGH).! In order to
avoid repeating the arguments previously preseintedis arbitration, Guatemala has limited
itself in this brief to responding to the most kealet issues raised in TGH’s Post Hearing Brief.
With respect to the rest of its arguments, Guatamedpectfully refers the Tribunal to its prior

submissions and, in particular, to its Post HealBngf dated 10 June 2013.

2. In its Post Hearing Brief, TGH continues to deserllegedly arbitrary actions and bad
faith on the part of the CNEE during EEGSA's targiview process for the period of 2008—
2013, but does so without submitting any concreigemce. It continues to follow the strategy
of characterizing facts in an attempt to convirtas Tribunal that there is a genuine dispute
under the Treaty. Those characterizations attempbmceal the purely regulatory nature of the
dispute that TGH has submitted to this Tribunal HT@erely disagrees with the CNEE with

respect to how the regulatory framework should Hasen interpreted and applied in the 2008
tariff review. But the CNEE, the regulator, perfadh its duties in accordance with its

obligation to comply with and enforce the regulati{tRGLE), justifying its decisions and

assuming its responsibilities before the Guatemeadants. And the most important court, the

Constitutional Court of Guatemala, ultimately agreeth its actions.

3. Knowing all of this (and taking into account theepedent of thdberdrola award),
TGH attempts to present another scenario in theseepdings. It asserts that the CNEE was
acting arbitrarily by trying to interfere with thExpert Commission. It asserts that the
amendment of Article 98 of the RLGE in 2007 wasuadlamental change in the regulatory
framework, but this assertion does nothing moren theake evident this same regulatory
dispute: the debate is over whether or not the ppwaed responsibilities exercised by the
CNEE had been previously contemplated in the oaigiregulatory framework, as was
recognized by the Constitutional Court. That isfecored by the fact that EEGSA and TGH

1 Any capitalized word that is not expressly dedirie this brief has the same meaning as the onengin

Guatemala’s previous briefs.
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never objected to the amendment to the RLGE podhis arbitration In fact, TGH did not

even mention the amendment of Article 98 in itsadetl Notice of Intent under the Treaty.
TGH even attempts to bring up Article B&, another irrelevant element in this dispute given
that it was never applicable. The claim of violatiof legitimate expectations, which in any
event does not apply in the context of the inteomal minimum standard, also depends on the
debate about the correct interpretation and apgpicaf the RLGE.

4. With respect to the technical and financial issukl, Barrera, TGH’s expert,
confirmed at the Hearing that the discrepancy betwtbe parties basically lies in the choice of
the optimal construction units to be used in carcsing the model company that would serve
as the basis for setting the tariffs for the fivaay period of 2008—20%3In other words, what
materials and what quantity of facilities shouldused to calculate EEGSA’s VNR and VAD.
The other dispute is over the level of depreciatiat should be applied in the tariff review for

the purposes of calculating EEGSA’s return.

5. It is not the task of this Tribunal to decide witla optimal construction units are or
what the appropriate level of depreciation is f&ASA, nor is it incumbent upon the Tribunal
to settle issues that derive from those disagreesmé&hese are regulatory and technical issues
under Guatemalan law to be resolved by the praggrlatory agency and (in the event of any
discrepancy) by its courts. Those issues have dirdmen resolved by the highest legal
authority in Guatemala, with full respect for theagantees of due process, something which

TGH has admitted given that it does not complaiargf denial of justice.

6. The weakness of TGH’s arguments becomes appareatt thile strategy used in its Post
Hearing Brief is analyzed: (i) repeated referenicesxtensive quotations from its own direct
examinations of its own witnesses and expe(id;limited references to quotations from the
cross-examinations of Guatemala’s witnesses andrexpwhich were isolated and generally
taken out of context); and (iii) a battery of ieeant, inappropriate and untimely procedural

arguments.

2 Tr. (English), Day Six, 1466:4-7, Barrera.

3 The Claimant cited its direct examination of Maczmarek 47 times, its direct examination of Mart®ra

19 times and its direct examination of Mr. Alegtatimes.
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7. For example, TGH complains extensively that Guatenh@d not presented certain
witnesses “who have real and personal knowledgheflisputed facts”.In particular, TGH
complains that Guatemala had not presented asss#sehe members of the CNEE board of
directors in 2003. But that tariff review did natrin any part of the dispute raised by TGH.
TGH also complains that certain members of the CNEEchnical teams in 2008 were not
called as witnesses. Guatemala has presentedrasssgeés the persons who made the decisions
guestioned by TGH in this arbitration. And beyotsldomplaints, TGH has not been able to
indicate any specific and relevant issue that r@sbeen addressed by Messrs. Moller and
Colom at the Hearing.

8. TGH also objects that Guatemala did not present tasiimony from its technical
consultant, Mercados Energéticos. This Tribundlmeiall that three witnesses from Mercados
Energéticos were presented at this arbitrationrdésiutsed to cooperate shortly after they were
hired as consultants by EEGSA itself on the on-gotariff review. In any event, it is
surprising that TGH makes these assertions whbadgtavoided (without even attempting to
give an explanation) presenting as a witness tesigent of EEGSA, Mr. Gonzalo Pérez,
whose testimony would have been key. Mr. Pérezdcbale answered, for example, how it is
possible that the failure to adopt the Bates Whitaly (which required a 58% increase in
EEGSA’'s VAD) could affect the value of EEGSA, whie had voluntarily offered as a
starting point for his “negotiation” only a 10% nease in the VAD. Without hearing from Mr.
Pérez (who continues to work for TGH’s partner,rdlvela), the only possible answer is that
the Bates White study reflected an over-valued Vékidl, as was determined by the CNEE, it
could not be used to set the tariffs that wouldapplied to millions of Guatemalans for five

years.

9. In another of its procedural arguments, TGH acc@eatemala of having held back
documents requested by the Tribunal or documeatsGhatemala has agreed to deliver fo it.
In particular, TGH complains of the failure to delf “minutes of meetings of the CNEE.”
Although the CNEE'’s initial internal regulations 998 stipulated that this type of minutes
would be prepared (and the book itself exists,asiened by Mr. Mollef), in practice, that

4 Claimant's Post-Hearing Brief, para. 6.

®  Post-Hearing Brief, para. 7.

®  Tr. (English), Day Five, 993:5-10, Moller.
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has not happened. The Directors have historicaflintained that since the CNEE approves its
decisions in the form of resolutions and all theotations of the CNEE are public, they could
not justify the added resources necessary for thpgoation of minutes for each meeting. Mr.
Moller also said that he had not been asked fosethminuted,which is also correct given that
the contact at the CNEE for this matter was notNwller but the CNEE’s Legal Department.

10. TGH also incorrectly accuses Guatemala of havirlgdao deliver certain promotional
material used for the privatization of EEG&Ahat accusation is surprising, to say the least,
because Guatemala submitted all the relevant dauisnteat were in its possession (eight).
Moreover, it is EEGSA itself that should have beepossession of those documents. As TGH
is well aware, EEGSA was appointed as the entitgharge of the share sale process in the
privatization:* EEGSA, in turn, chose Salomon Smith Barney afiricial advisor for this
assignment’ Consequently, all the information relating to paiional materials,
presentations and other documents with respettet@tivatization of EEGSA—including the
presentation given by the CNEE before the High-L&@mmittee on 13 March 1998—was
collected and centralized at EEGSA and not at ogmernmental entities, institutions or
ministries, as TGH claims. It is also curious th&H, which claims to have relied on certain
“expectations” supposedly created in the mindshef Teco group (but not TGH) during the
bidding process, has not been able to provide asyment relating to that stage that would

show what representations it had supposedly redédiven Guatemal&

" Tr. (English), Day Five, 993:17-19, Moller.
Post-Hearing Brief, para. 7, Request B.1.
Memo from Freshfields Bruckhaus Deringer LLP détté April 2012 Exhibit R-251.

Service Agreement between EEGSA and the Guatenstéde, 10 September 19%8hibit R-19, Clauses
One, Two and Three; Government Contract No. 865t M ecember 199Exhibit C-23, Articles 3, 4 and
5.

Memorial, para. 47.

10

11

12 TGH cannot seriously allege bad faith on the pérGuatemala in the submission of documents, when

Guatemala submitted around 300 documerite TGH provided only 50
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11. In reality, TGH seeks to convince this Tribunaltthas correct by relying on supposed
witnesses who did not appear or documents thad mak obtain. What TGH should have done
from the beginning is focus on presenting argumeant$ concrete evidence (and not simply
characterizations) that would establish whethert@uala’s international state responsibility
was implicated. It has not done so. Its inabildyprove the existence of an international claim
and, even less so, that there was liability onptéwe of Guatemala, must lead to the rejection of

its claim.

Il THE TRIBUNAL'’S LACK OF JURISDICTION

A. TGH’ s POSITION WITH RESPECT TO THE APPLICABLE LAW CONFlI RMS THE PURELY
REGULATORY NATURE OF ITS CLAIM

12. Inits Post Hearing Brief, TGH reiterates seveiraks that “a State may not rely upon
the provisions of its own internal law to avoidiitsernational obligations'® This is, in fact, a

widely recognized principle of international lawn the context of a genuine international
claim, it is international law, rather than natibtew, that determines whether the State’s
conduct has violated an international standard. él@n, that principle is not applicable in this

case because TGH has not submitted a genuineatitaral claim.

13. TGH’s claim hinges upon whether the CNEE has adtediccordance with the

Guatemalan regulatory framework. TGH cannot ar¢na¢ Guatemalan law is irrelevant when
it is specifically asking this Tribunal to decidénether: (i) the CNEE should have considered
the Expert Commission’s report to be binding, ¢ Expert Commission had the power to
approve the Bates White study, (iii) the CNEE cdudde adopted the Sigla study, and (iv) the
CNEE correctly calculated the VAD when it took irdocount the depreciation, among other
things. All of these relate to nothing more thae ihterpretation of the regulatory framework.

Therefore, the Guatemalan regulations play a dawlein resolving this dispute.

13 Claimant’s Post Hearing Brief, para. 9. See #ii&h, paras. 84, 145.
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14.  As the tribunal explained itberdrola, “[i]t is true, as the Claimant pointed out, tiia¢
legality of a State’s conduct in light of its dortiedaw does not necessarily mean that this

conduct was also legal under international 1&g ut:;

The Claimant cannot validly maintain that the nadiblaw of Guatemala
must be taken as a fact in the dispute that it gidwnto the Tribunal. The

Claimant initiated this process for the resolutminan issue of “law,” a

series of disagreements regarding standards dbttaemalan legal system
with respect to which there was, in its opiniormistaken interpretation by
the regulatory body and the Guatemalan legal syssdmch it now asks this

Tribunal to review?

15. Therefore, as much as the principle of internatiolzav invoked by TGH is

indisputable, that principle is inapplicable ingtlease as TGH claims, because we are not faced

with a truly autonomous international claim, wite own standing, separate from the domestic

regulatory disputeThe unacceptable result to which the applicatibtine principle invoked by
TGH would lead, according to which Guatemala cdeddfound liable even if the CNEE had

acted according to its domestic law, demonstréteptrely regulatory nature of its claim.

B. TGH’ S DESCRIPTION OF THE DISPUTE IN ITS POST HEARING BRIEF CONFIRMS THE
PURELY REGULATORY NATURE OF THE CLAIM

16.  As Guatemala has already demonstrated in previnets’ TGH cannot hide the fact
that its claim is purely regulatory in nature amtbject to Guatemalan Law. This is confirmed

in its Post Hearing Brief.

4 Iperdrola Energia S.A. v. Republic of Guatem@d@SID Case No. ARB/09/5) Award, 17 August 2012,
Exhibit RL-32, para. 367.

5 |bid., para. 365.

16 See Counter-memorial, sections Il, paras. 47-481, IV.B, paras. 495-540; Rejoinder, sections gHras.

31-78, and IV.B, paras. 96-164; Respondent’'s PestiHg Brief, section Il, paras. 33-80.
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1. The supposed arbitrariness alleged by TGH is in rddy a mere
disagreement over the interpretation of the reguladry framework

17.  The first sentence in the section of the Post Hgdairief on arbitrariness demonstrates
the regulatory nature of the dispafél GH alleges: “The CNEE'’s refusal to accept the &kp
Commission’s resolution [...], and its decision topwmse [...] its own VAD on EEGSA that
was calculated on the basis of an undervalued apdediated VNR, constitute manifestly
arbitrary treatment by Guatemald.Leaving aside the characterizations and concepto@l
factual errors of these allegations, all of thesmues are solely concerned with the correct
interpretation of the regulatory framework.

18. TGH attempts to color its claim by arguing, for exde, that the CNEE supposedly
attempted to manipulate the Terms of Referéficand “to influence the Expert
Commission.* However, its real claim concerns only the scopehef responsibilities and

powers of the CNEE and the Expert Commission irtahé review. In the words of TGH:

After the CNEE first attempted [...] to manipulatee ttariff review process
through EEGSA’s ToR and then through the Expert @asion when the
tariff review process did not provide the CNEE witie predetermined
result that it wanted, the CNEE simply disavoweed tientral tenets of its
regulatory regime and unilaterally imposed its ownbstantially reduced
VAD on EEGSA™

19. Therefore, TGH’s own words reveal that behind d@susations of arbitrariness, there is
nothing more than a dispute over the correct imétgtion of the regulatory framework: its
complaint is that the CNEE, after having supposddiled to manipulate the Terms of
Reference and the Expert Commission, “ignored timeldmental principles of its regulatory

system and unilaterally imposed its own, considgredduced VAD on EEGSA.” The dispute,

" The section of the Claimant’s Post Hearing Boef the supposed arbitrariness of the CNEE is III.C

(“Guatemala Manipulated The Outcome Of EEGSA’'s 20083 Tariff Review Through A Series Of
Arbitrary And Unjustified Actions”), paras. 117-164
18 Claimant’s Post Hearing Brief, para. 117.
¥ |bid., paras. 118-129.
2 |bid., Section I1l.C.4, and paras. 148-152.

# |bid., para. 159 (Emphasis added).
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therefore, concerns the powers of the CNEE accgrthnthe regulatory framework and, in
particular, over whether the CNEE could set thdfsaon the basis of an independent study
prepared by its own consultant.

20. These issues were dealt with by the Constitutiddalirt, the highest court in the
Guatemalan legal system, which upheld the CNEH®&rimetation. The Constitutional Court
established that the CNEE has the responsibilitertforce the la’ to set the Terms of
Reference and the methodology for the tariff rewigimo approve the tariff studiés,to
approve the VAD? and to determine the tariff§ The Constitutional Court also confirmed that
those functions cannot be delegated to a body wariséence is temporary and which cannot

be held accountable. It is worth citing some passdgpm the decisions in this regard:

Decision of 18 November 2009:

Article 4 of the General Electricity Law createde tiNational Electricity
Commission as the system’s regulatory entity, engow it to:
“Determine the transmission and distribution tari§ubject to regulation in
accordance with this law, as well as the methodofog their calculation”
[...] Thus, pursuant to Articles 4, subparagraphaoy 71 of the cited law,
the National Electricity Commission calculates theiffs, and it does so
after receiving the report from the Expert Comnaasiwhich, as has been
mentioned, concludes with that report its advisotg in the decision by the
competent authority to set the tariff schedules [The authority of the
National Electricity Commission to establish theiftaschedules is a
legitimate power assigned by the General Elecgyritidw, by which it
carries out a function of the State, and for thereige thereof, it is guided
by Articles 60, 61, 71 and 73 of the cited Jamhich tame any excess of its
discretional authority [...J’

Decision of 24 February 2010:

%  LGE,Exhibit R-8, Art. 4(a); RLGE Exhibit R-36, Art. 3.

% LGE,Exhibit R-8, Arts. 4(c), 74 and 77; RLGExhibit R-36, Art. 97.

2 RLGE,Exhibit R-36, Arts. 92, 98 and 99.

% LGE,Exhibit R-8, Arts. 60, 61, 71 and 76; RLGExhibit R-36, Arts. 82 and 83.
% LGE,Exhibit R-8, Art. 4(c), 61, 71 and 76; RLGExhibit R-36, Art. 99.

2" Decision of the Constitutional Court (Consolidhteases 1836-1846-2009) Direct Appeal of the
Constitutional Relief Judgment, 18 November 2@ ibit R-105, pp. 30-32 (Emphasis added).
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[O]ne does not findeither in the Law that regulates the matter, roits
respective Regulations—the only set of rules applie to the case in the
Guatemalan legal system—any provision that assignsthe Expert
Commission a responsibility other than that of jpramcing itself on the
discrepanciespreviously referenced. [...] [W]ith the issuance u$
respective opinion, the Expe@ommission fulfilled the responsibilities that
the Law in the matter and its respective Regulatiemtrusted to it for that
purpose. Therefore, having fulfilled its legal respibilities, not being a
permanent body, but rather one of a temporary eatwith the
responsibility to issue a report, pursuant to #w, lthat should assist in the
determination of the tariffs by the authority wipbbwer to do so, no longer
having any other involvement in the proceeding,oadiag to the lawno
harm could be caused to the person seeking commtiéll relief from the
dissolution thereof, inasmuch as the actions of dhellenged authority
adhered to the procedure established in the LawRamlilations governing
the matter [...] [A]ssigning to the Expert Commission in quest the
responsibility to resolve the conflict existing Wween the person seeking
constitutional relief and the authority appealeaiast and recognizing its
competence to issue a binding decision, and evee,mo recognizing its
responsibility to approve the tariff studies, as @ourt might decide in due
course, would be contrary to the laudable princgdléegality [...] because
according to the provisions of the General Eleityricaw, and its respective
RLGE, [...] the responsibility to set the distributitariffs and approve the
tariff studies is within the authority of the Natm Electricity Commission,
as the solely responsible enfify.

21. The decisions of the Constitutional Court are dssjpee of questions of Guatemalan
law, as illustrated by thilobil v. Canadaaward:

The question of consistency [...] was fully addresfsgdthe Canadian
courts, and resolved as a matter of Canadian lawthkyjudgment of
September 4, 2008 of the Newfoundland and Labr&sunrt of Appeal. In
that case the majority rejected an appeal fromcasaa that found that the
Board had acted lawfully under Canadian law. [..4 ourt of Appeal’s
ruling on Canadian law is dispositive. Althoughsthiiribunal has a different
task from that of the Court of Appeal, namely tdedmine whether there
has been a violation of the law of NAFTA, it is rfot us to express a view
as to whether the Court of Appeal got its decisianCanadian law wrong.
That decision is dispositive of the issues thateads a matter of Canadian
law. The conclusions reached by the Court of Appeal relevant to and
underpin our ruling that no violation of Article @3 has occurred.

% Decision of the Constitutional Court (Case 38809 Appeal for Constitutional Relief, 24 Febru2ga0,
Exhibit R-110, pp. 31-34 (Emphasis added).
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The Court of Appeal concluded that as a matterariadian law the Board
had acted reasonably and lawfully in exercising atghority [...]. In
reaching that conclusion, the Court of Appeal cdesed the regulatory
framework within which the Claimants made theirésiment?

22. TGH cannot stand before this Tribunal and agaimrradbat its interpretation of the
regulatory framework is the correct one—rather th@at of the CNEE, as confirmed by the
Constitutional Court—and that this constitutes taabiness. If this were so, the decisions of the
Constitutional Court that upheld the CNEE'’s intetption would also be vitiated by
arbitrariness and, therefore, TGH should have ehgkd those decisions for constituting

denial of justice. However, TGH has not submittedhsa claim.

2. The alleged fundamental changes to the regulatoryrdmework are also
mere disagreements over the interpretation of theagulatory framework

23. The same applies with respect to the claim reggrdihanges to the regulatory
framework, which is based, according to TGH, ondhegation that the amendment of Article
98 of the RLGE in 2007 “fundamentally changed tagutatory framework® TGH, however,
does not explain why that amendment was neithellecttgeed locally as unconstitutional (by
EEGSA or by any other distributor), nor presented¢anstituting a violation of the Treaty in
the Notice of Intent of January 2009. The lattelangethat such a claim is time-barred under

the Treaty and is outside the jurisdiction of thiblinal®!

24.  TGH tries to defend itself by arguing that at ttiate (in January 2009) “the CNEE had
not invoked amended RLGE Article 98 as the legaldfor approving its own VAD study®
However, it contradicts itself when it asserts tiet CNEE, during the tariff review process,
allegedly “arbitrarily invoked [the] newly-amenddRLGE Article 98 [...] in a bad faith

attempt to derail the tariff review process andgtant itself unfettered discretion to set

% Mobil Investments Canada Inc. and Murphy Oil Cogt@m v. CanadgICSID Case No. ARB (AF)/07/4)
Decision on Liability andQuantum(public version), 22 May 201Exhibit RL-37, paras. 167-168.

%0 bid., title of Section 111.B.1.

3 Article 98 was amended on 5 March 2007, but T&Hn®t submit a claim against it under the Treattilu
20 October 2010 when it submitted the Notice ofithaltion. Under Article 10.18.1 of the Treaty, “fntlaim
may be submitted to arbitration pursuant to thisti8e, if more than three years have elapsed smeelate
on which the claimant had or should have had kndgédeof the alleged violation [...].” In other words,
TGH's claim against the amendment of Article 98 wae-barred at the moment when TGH submitted it.

% Claimant's Post Hearing Brief, para. 116.
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EEGSA's VAD.” The contradiction is obvious, and demonstrates diffizult it is for TGH
to rely on the amendment of Article 98 in suppdit®case: if TGH complains that the CNEE
arbitrarily invoked Article 98, then the amendmpat secannot be the problem, but rather the

interpretation given to that provision by the CNEE.

25. It is clear that the CNEE’s power to approve tasffidies and the VAD was not
affected by the amendment to Article 98 of the RLGmBat power already existed. For
example, the CNEE’s supposed obligation to baseViAB solely and exclusively on the
distributor's tariff study was provided for in trdraft LGE?* but was expressly eliminated
from the draft during the legislative proceedifiy$GH refers to Article 74 of the LGE but
Article 74 simply provides that a tariff study hyetdistributor is necessary to start the tariff
review process; it does not provide that such stadiie one that the CNEE must approve at
the conclusion of the process. There is no counttye world in which the determination of
the VAD is assigned to the distributor’s tariff dyuor an Expert Commission. In Chile it is the
VNR (not the VAD) that is determined by a permanandl regulated Panel of Experts. The
binding nature of the decision of such panel isranver, expressly established in the fHw.
Notably, Article 76 of the LGE, which regulates tbenclusion of the tariff review process,
states that the CNEE “shall use the VADs,” notdistributor’s tariff study, “to structure a set
of tariffs.”

26. In any event, TGH’s theory that Article 98 of th& GE introduced a fundamental

change to the regulatory framework would first neg’ GH to show that its interpretation of
the regulatory framework is the correct one. Thattd say, this definitively concerns a
regulatory dispute regarding the scope of the pswéthe CNEE and the Expert Commission
according to the regulatory framework.

% Ibid., Section 1ll.C.2 and para. 130.

% LGE, final draftExhibit C-13, Art. 54.
% LGE,Exhibit R-8, Art. 60.
% Claimant's Post Hearing Brief, para. 107.

37 General Electric Services Law (Chile), approvgdiecree 4/20018, 2 May 200Exhibit C-482, Articles
208-211.

Page 14



27. That Article 98 of the RLGE did not change the tatpry framework is proven by the
fact that in its decisions of 18 November 2009 addrFebruary 2010—as the passages from
these decisions quoted above demonstrate—the @diostal Court ruled in favor of the
CNEE not on the basis of Article 98 of the RLGEt tather on the basis of the responsibilities
of the CNEE as the regulator in charge of settiregtariffs and approving the VAD.

28. Therefore, the amendment of Article 98 of the RL€&HId not have been the cause of
any harm to TGH. TGH admits as much when it stéhes the problem is that the CNEE
allegedly “arbitrarily invoked [the] newly-amendd®LGE Article 98.°® Therefore, TGH’s

complaint regards nothing more than the CNEE'srpregation of its powers pursuant to the
regulatory framework. Moreover, this interpretatio® correct, as the decisions of the

Constitutional Court demonstrate.

29. With a view to showing that the amendment of Adi@8 of the RLGE did have a
“fundamental” impact in this case, TGH distortsasgage of the decision of 24 February 2010
(as it had already done at the Heafthin its Post Hearing Brief. TGH states:

And in its 24 February 2010 decision, the Coureduthat “[RLGE Article
98 provides] that, if the Distributor fails to setie® studies or corrections to
those studies, the [CNEE] (governmental agencyulip law) may issue
and publish the related tariff scheme based ontan& study prepared
independently by the commission or making the resmgscorrections to the
studies prepared by the distributor” and that,n"[yiew of the abovethe
[CNEE] caused no damage to the petitioner whenissalved the Expert
Cor%nission and when it followed the procedure wosdethe tariff schemes

30. TGH suggests that the Court’s conclusion, emphdsizéalics by TGH in the passage
above, is based on the reference to Article 9&hefRLGE in the initial part of the passage
(notably, the only reference to Article 98 contalne the two Court decisions), but that is not

so. The correct quotation of the decision is ale\d:

% Claimant's Post Hearing Brief, title of SectidhC.2 and para. 130.

% Respondent’s Post Hearing Brief, para. 62, citing Claimant's Opening Statement at the Hearing: T

(English), Day One, 108:17-20, and, for examplso & 130:20-131:3, 159:3-11, and 343:8-11.

0" Claimant's Post Hearing Brief, para. 115 (Emphasboriginal).
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[T]he National Electricity Commission has not irgdr the person seeking
constitutional relief in any way by resolving teshlve the Expert Commission
and in having continued with the proceeding in jaedor the setting of the

tariff schedules, given that such competence, widohstitutes a state
responsibility as has been previously stated,legitimate power assigned to
that entity by the General Electricity Law, in agtance with what has been
established in that regard by Articles 60, 61,7d 23 thereof"

31. ltis clear that the point, as the Court explaisghat the LGE provides (and has always
provided) a basis for the power of the CNEE todan the VAD, and the amendment to Article
98 of the RLGE did not change this. TGH disagre#is this point, which it can legitimately do,
but such disagreement is no more than a disagreeagamding the interpretation of the regulatory
framework; it is not a dispute under the Treatyedasn a fundamental change to the regulatory

framework.

3. The alleged violation of TGH’s legitimate expectatins is also a mere
dispute regarding the correct interpretation and application of the
regulatory framework

32. The doctrine of legitimate expectations does noplhapn the context of the
international minimum standard, which is the staddmvoked by TGH in this cas8.
Nevertheless, the reality is that the allegatiofsviolation of legitimate expectations are
simply another way in which TGH seeks to concealfdct that the present dispute concerns
nothing more than the interpretation of the regriatramework.

33. Inthis regard, it is interesting that TGH has taigered” during these proceedings its
legitimate expectations, their importance, and thase expectations were generated by the
EEGSA Sales Memorandum. In its Notice of Arbitratiof October 2010, neither the phrase
“legitimate expectations” nor the Sales Memoranduene mentioned. In the Memorial, TGH
mentions the Sales Memorandum only in order to supps interpretation of the regulatory

framework® that framework alone is mentioned as a sourcesdaftipposed expectations. The

*L Decision of the Constitutional Court (Case 38809 Appeal for Constitutional Relief, 24 Febru2g10,
Exhibit R-110, p. 36.

2 Respondent’s Post Hearing Brief, paras. 284-291.

3 Memorial, paras. 261, 264, 278.
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same structure is followed in the Rephyin the Reply, TGH “recalls?® as it also does in its
Post Hearing Brief® that the Sales Memorandum could have generatedcetjpns apart
from the regulatory framework (in spite of the fabat TGH did not even exist when the
Memorandum was issued). It goes on to say, in tamat to distance this argument from the
issue of the correct interpretation of the regujafeamework, that “even if [the] Respondent
had repeatedly misinterpreted and misrepresensedwn law” in the Sales Memorandum,
“that would not absolve [the] Respondent from lidpifor acting contrary to those specific

representations’”

34. In the light of this argument, one would imaginattthe Sales Memorandum contains
clear and abundant statements to the effect thiagxample, the Expert Commission’s opinion
is binding, that the CNEE must always approve tA®\based on the distributor’s tariff study,

that in the calculation of the VAD depreciation slib never be taken into account for

determining the income to which the distributoemitled, etc.

35. The reality, however, is that there is nothingh teffect in the Sales Memorandum.
As TGH has stated, the Memorandum establishedttea? AD must be set on the basis of the
model company criterion and the VNR, according tarkat prices in the distribution

busines$® and that:

The VADs must be calculated by the distributoretigh a study entrusted
to an engineering firm [...]. The [CNEE] will reviethe studies and may
make comments, but in the event of discrepancypmr@ission of three
experts will be appointed to resolve the differesfde

36. That is all. Where in this document are legitimaxpectations created on the issue of
depreciation, on the CNEE’s duty to approve the Vidd3ed on the distributor’s study, on the
binding nature of the Expert Commission’s opinidni3 preposterous to argue that the use of

the word “resolve” in the Memorandum instead ofoipounce itself’ (the verb used in Article

“  Reply, paras. 59, 61, 244.
> |bid., paras. 264-266.

% Claimant's Post Hearing Brief, paras. 60-64, 70.
*""\bid., para. 84.

*® " Ibid., Sections Ill.A.1 and 2.

%9 Salomon Smith Barney, “EEGSA: Sales Memoranduvtgy 1998, Exhibit R-16, p. 63;Reply, para. 264;
Tr. (English), Day Five, 1172:19-1173:19, Alegria.
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75 of the LGE) in connection with the Expert Consios is the basis for all of TGH'’s
expectations. As explained in Guatemala’s Post iHgdrief, the word “to resolve” is not
incompatible with an advisory functichTo resolve a dispute, according to the Dictionairy
the Spanish Language of the Royal Spanish Acad=mg,“[flind the solution to a problem”

! which can be in a binding manner or otherwise.ehilse, the roadshow

or dispute’
presentation, on which TGH also places repeatedasip, contains nothing to support TGH's
supposed expectations. The section on the regulétamework is limited to an explanation
that the VAD is part of the tariff, that the VADflects international standard costs, that the
CNEE is the regulator and that the tariff methodglas reviewed every five years by the

CNEE?>?

37. If Teco (not TGH, which did not exist in 1998) diace so much importance on the
role of the Expert Commission and the inability tok CNEE to ever deviate from the
distributor’s tariff study, it is difficult to bedéive that no documents analyzing the RLGE with
respect to these issues were ever produced, éittenally or by its outside couns&l.lt
should be noted that the Sales Memorandum itsgdf et “no responsibility for the accuracy
and integrity of this information” is assumed, tkie@ Memorandum only “contains summaries
of certain documents,” such as the LGE and the RUGE that “[those summaries do not
imply that they are complete,” and that “[n]o imfeation contained in this Memorandum is or
should be considered as a promise or contemporargslaration that supports the position

that it has adopted in this arbitration.”

38. Mobil v. Canadaaddressed an allegation of legitimate expectatginslar to that

presented by TGH; the tribunal ruled as follows:

If the Claimants identified ambiguities in relatiolm the regulatory
framework [...], provisions with which they were ctlsafamiliar, then it

was for them to seek clarifications and obtain seassurances. If indeed
the need to avoid future changes to the Benefims$lwas a matter of
central concern, one assumes that the point woane been raised in the

0 Respondent’s Post Hearing Brief, para. 313.

*L Available on the Internet &ttp:/lema.rae.es/drae/?val=resolvieurth meaning.

2 Roadshow presentatioExhibit C-28, slides 34-39 (presentation in Spanish) and 15g@sgntation in
English).

3 Respondent’s Post Hearing Brief, para. 314.

Page 18



exchanges between the Claimants and the Board.eTiseno evidence
before us that the point was so raised. Indeede tiseno evidence before us
that any specific assurances were sought by tHen&fas>

39. The testimony of Mr. Gillette is illustrative. Hs the individual from Teco who was
responsible for Teco’s participation in the prization of EEGSA. He acknowledged that he
never participated in any roadshow; that he knoething about which members of his team
participated in any roadshow; he did not recalliimgseen any due diligence on the regulatory
framework; he did not review any promotional matkdn the bidding process; he could not
show any briefing of his team that participatedhe bidding; he reported that the information
gathering process took place through “casual inpufs..] informal ways;” he did not recall
having held discussions with the legal team; hei@ddhthat he never received legal advice
from Guatemalan attorneys, even on key issues;elierrsaw the Authorization Agreement;
and he affirmed that his understanding of the ra&gpuwy framework was based on his

experience in the United Staf&s.

40. The reality is that the supposed expectations dfi BB based on the interpretation of
the regulatory framework that TGH has developed tfos arbitration. This explains the
relevance that TGH has attached in this arbitratiiothe opinion of its expert in Guatemalan
law, Mr. Alegria>® and to that of its technical-financial expert, MBarrera>’ on the

interpretation of the Guatemalan regulatory framéw®ractically all the factual sections in
TGH’s Memorial and Reply are devoted to presentisgersion of the CNEE’s interpretation
of specific legal, technical and financial aspeststhe Guatemalan regulatory framework.
Moreover, the section of the Reply criticizing t8&EE’s conduct was entitled: “EEGSA’s
Tariff Review For The 2008-2013 Tariff Period Wa®nGucted In Violation Of The

Regulatory Framework [...]?® The relevant issue, therefore, is the determinatibwhether

*  Mobil Investments Canada Inc. and Murphy Oil Cortam v. CanadgICSID Case No. ARB (AF)/07/4)
Decision on Liability andQuantum(public version), 22 May 201Exhibit RL-37, para. 169.

% Tr. (English), Day Two 443:5-474:2, Gillette.

% Cited continuously in the Replyaras. 14, 15, 17, 18, 20, 21, 23, 26-30, 32-8543-46, 48-50, 53, 58, 75,
85-88, 91, 93-98, 100-102, 105, 109, 110, 123-138, 137, 142-144, 148, 158, 160, 165, 167, 184; 18
190, 208-210, 213-215, 224, 225, 245, 249-251.

" Cited in the Replyparas. 55-57, 66, 72, 112, 113, 116, 130, 132, 163, 177, 179, 180, 191-202, 204, 205,
207, 305, 313, 314.

%8 |bid., title of Section II.E.
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the CNEE correctly interpreted and applied the lloegulatory framework or, on the contrary,

did so incorrectly in violation of that framework.

4. The Iberdrola award confirms that this dispute is purely regulabry in
nature
41. The tribunal inlberdrola found that the controversy, which is identicalthi@t which
TGH submits to this Tribunal, did not constituted@anuine claim” that Guatemala violated the
Treaty>® except for the allegation of denial of justice {@hhas not been pleaded in this case).

42. TGH insists that its claim is different from Ibeoth’'s because it expressly requests that
the Tribunal “review Guatemala’s actions [...] notlight of Guatemalan law, but in light of
[...] Article 10.5 of the DR-CAFTA to accord [the] @lmant’s investment in EEGSA fair and
equitable treatmenf® Naturally, Iberdrola did exactly the same thingthwiespect to the

guarantees set forth in the Guatemala-Spain Trelatyever, that is not sufficient.

43. What is relevant, as explained in thherdrola award, is the real substance of the claim,
not how it was disguised:

As affirmed by the Tribunal and documented in thesecrecords, beyond the
characterization of the disputed issues that wasngby the Claimant, the
substantive part of those issues and, especidllyh® disputes that the
Claimant asks the Tribunal to resolve relate totEmalan law?

C. A DISPUTE OF THIS NATURE, WHICH HAS BEEN PREVIOUSLY RESOLVED BY THE LOCAL
COURTS, IS NOT A SUBJECT FOR THIS TRIBUNAL

44. As stated already many times,Iberdrola the tribunal unanimously denied that it had
jurisdiction, ordering the claimant to pay all thests of the proceeding, due to the purely
regulatory nature of the claim, which had alreadgrbreviewed by the local courts. That claim
is the same as that brought by TGH before thisuratb:

* Iberdrola Energia S.A. v. Republic of Guatemél@SID Case No. ARB/09/5) Award, 17 August 2012,
Exhibit RL-32, para. 368.

0 Claimant's Post Hearing Brief, para. 48.

®. Iberdrola Energia S.A. v. Republic of Guatemél@SID Case No. ARB/09/5) Award, 17 August 2012,
Exhibit RL-32, para. 351.
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[T]he Claimant, although it again cites the Treatgndards and refers to
decisions by other international tribunals, corgitiuto focus on the
differences of interpretation, according to Guatamdaw, of the issues
mentioned so often in this award. [...] [T]he Clairhasks the Tribunal to
act as court of instance to decide in accordante @Guatemalan law on the
arguments that were madend to accept its interpretation of each of the
debated matters, so that, based on that decisidhidrbitral Tribunal, the
Claimant may construct and claim a violation of thesaty standards
[...]IA] n ICSID tribunal, set up within the scope of theedty, cannot
determine that it has jurisdiction to judge, undeternational law, the
interpretation that the State has given to its dgimdaws and regulations
[...] What the Claimant is asking of thigribunal is that it review the
decision of the Constitutional Court and replaceith a new one, based on
different interpretation criteria; [...] Obvioushhadt is not a responsibility of
this Tribunal®

45. Contrary to TGH's repeated assertions in its Pasariig Brief (assertions likewise

made previously at the hearirfg)the Iberdrola case is not the only example in this reg¥rd.
Azinian v. Méxicois another well-known exampfé Furthermore, it is a well-established
principle that a domestic law dispute, or even alation of that law by a government
authority, cannot give rise to a valid internatibclaim; rather “something more than simple
illegality or lack of authority under the domedtev of a State is necessary to render an act or
measure inconsistent with the customary internatitaw requirements of Article 1105(15%
such matters are for the local courts, over whieh Tribunal “do[es] not sit as a court with
appellate jurisdictiori® In fact, there is no example of a case in whighrtere interpretation
and application of a regulation by a regulatoryhauty—however debatable or even wrong
and, therefore, in violation of domestic law (whishnot the case here)—has been the basis
alone for a finding of violation of an investmembfection treaty. This is the same with respect

to purely contractual disputes which, by definiticare governed by local law and fall,

2 Ibid., paras. 353, 355, 367, 503.

% Tr. (English), Day One, 156:4-8, Claimant’'s OpenStatement.
8 Claimant's Post Hearing Brief, paras. 48-49.

® Robert Azinian and others v. United Mexican Sté@SID Case No. ARB (AF)/97/2) Award, 1 November
1999,Exhibit RL-2 (Spanish version), para. 83.

% ADF Group Inc. v. United States of Ameril€SID Case No. ARB (AF)/00/1) Award, 9 Januan030
Exhibit CL-4 , para. 190Saluka Investments B.V. v. Czech RepybIMCITRAL Case) Partial Award, 17
March 2006 Exhibit CL-42, para. 442Marvin Feldman v. Mexic@ICSID Case No. ARB(AF)/99/1) Final
Award, 16 December 200ZExhibit RL-5, paras. 113, 134, 14GGAMI Investments, Inc v. Mexico
(UNCITRAL Case) Final Award, 15 November 20&hibit RL-7 , paras. 100, 103.

" ADF Group Inc. v. United States of Ameril€SID Case No. ARB (AF)/00/1) Award, 9 Januan030
Exhibit CL-4 , para. 190.
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therefore, within the jurisdiction of domestic ctsuor the contractually-agreed jurisdiction, not

within the jurisdiction of an international tribureonstituted pursuant to a BFf.

46. As the United States explained in thAgotex case: “whether characterized as
admissibility or ripeness or jurisdiction, the qus whether Apotex can properly state a claim
that [...] acts violated the NAFTA is a thresholdues® The Tribunal also held that: “the
Tribunal proceeds on the basis that this objeatimmcerns the Tribunal’s jurisdictia@atione

materiae” "

This same conclusion arises from the Treaty gitvext Article 10.16.1(a)(i)(A)
establishes that the Tribunal only has jurisdictidren a genuine claim can be properly made
for a violation of one of the investment protects&tandards established by the Treaty. It is a

guestion of establishing the jurisdicticatione materiaeof this Tribunal.

47. Inits Post Hearing Brief, TGH once again objeot&uatemala’s position that the only
valid claim in this case would have been a claimdenial of justice. According to TGH, this
would restrict the international minimum standasddenial of justicé! This is incorrect. As
noted in Guatemala’s Post Hearing Brief, deniajustice is not always the only possible
claim; this will be the case only when an analydithe nature of the claim reveals that what is
at issue is a regulatory dispute under national taat has already been considered and
resolved by local courts. In the words of the Tmibin Azinian “[a] governmental authority
surely cannot be faulted for acting in a manneidettd by its courts unless the courts
themselves are disavowed at the international I&¢ds the tribunal in the recent cadpotex
stated: “as a general proposition, it is not theppr role of an international tribunal established
under NAFTA Chapter Eleven to substitute itself floe U.S. Supreme Court, or to act as a
supranational appellate court. This has been reglgaemphasized in previous decisioRs.”
The Tribunal cited the precedents Mbndey Azinian and Waste Managemento which

Guatemala has referred in this arbitration. Othsewia state could be faulted at the

%  Respondent's Post Hearing Brief, para. 38.

9 Apotex Inc. v. United States of Amer{tiNCITRAL Case) Award on Jurisdiction and Admiskil, 14 June
2013, para. 259.

0 \bid., para. 260.

" Claimant’s Post Hearing Brief, para. 49.

2 Robert Azinian and others v. United Mexican St@@SID Case No. ARB (AF)/97/2) Award, 1 November
1999,Exhibit RL-2, para. 371.

3 Apotex Inc. v. United States of Amer{tiNCITRAL Case) Award on Jurisdiction and Admiskil, 14 June
2013, para. 278.
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international level for the conduct of a regulatagthority that supposedly violated a domestic
regulation, even when the conduct of the statetsaorconsidering the claim and ultimately
upholding the position of the regulatory authontyas beyond reproach. Such an outcome

would be absurd, and there are naturally no pretsde support of such position.

48. The award inVivendi Il and the annulment decision telnan once again cited by
TGH in its Post Hearing Briéf, do not support its position. Setting aside thé faat they do
not refer to the minimum standard of treatmenty thle not contradict Guatemala’s position.
The decision ifHelnanannulled a paragraph of the award which, due tgetseric nature,
suggested that any measure by the state must ditylappealed first in order to give rise to a
valid international claim. This is correct, theintaor denial of justice is not the only possible
claim in all cases, but itis in a scenario sucthis in which the debate focuses exclusively on
the proper interpretation of the regulatory framewavhich has already been addressed by the

local courts.

49. In Vivendi Il the tribunal found that Argentina could not vafidiold that the undue,
unjustified and proven “illegitimate ‘campaign’ agst the Concession, the Concession
Agreement and the ‘foreign’ concession corporat@s of the moment it commenced

> should first be attacked locally. This

operations, with a view to reversing the privaiizaf
scenario of essentially political measures whiceks® reverse a concession is one of the
typical cases in which a valid international claxists. But this is entirely different from the
case at hand, which in essence submits to the dmmasion of the Tribunal the same
controversy of local law on which the domestic ¢surave already ruled, denying the claim,

as though this Tribunal were a Guatemalan hightaftappeals.

50. Obviously, the matter is also different from thares judicata,contrary to what TGH

suggests® the Tribunal does not have jurisdiction, not obgcause the matter has been heard

" Claimant's Post Hearing Brief, paras. 49, 51.

> Compafiia de Aguas del Aconquija S.A. and Vivendversal v. ArgentinaICSID Case No. ARB/97/3)
Award, 20 August 200Exhibit CL-18, para. 7.4.19.

Claimant's Post Hearing Brief, para. 53, incafgeciting once againEDF International S.A., SAUR
International, Leén Participaciones Argentinas vepRblic of Argentina(ICSID Case No. ARB/02/23)
Award, 11 June 201Exhibit RL-30.

76
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by another court, but also due to the purely latature of the claim, which cannot be

internationalized unless a denial of justice isgsid.

51. Curiously, TGH cites the matter @hemtura v. Canad4,a case in which the tribunal
rejected that certain purely regulatory matterdayeml the minimum international standard, and
to draw this conclusion, referred to the deferembech should be afforded to state regulatory
authorities dealing with technically complex madteas is the case of the CNEE: “[i]n
assessing whether the treatment afforded to thien@te’'s investment was in accordance with
the international minimum standard, the Tribunalsimtake into account [...] the fact that
certain agencies manage highly specialized domiawvslving scientific and public policy

determinations®

52. In summary, the essence of the controversy liesimple disagreements between
EEGSA and TGH on the one hand, and the CNEE onother, with respect to the

interpretation and application of the regulatognfework, both in matters of procedure and in
technical and financial questions regarding EEGS2088 tariff review. The allegations of

arbitrariness and modification or destruction of tregulatory framework, as well as those
regarding legitimate expectations, are no more taaracterizations which do not withstand
even superficial analysis, as tlierdrola award explains. For example, there is nothing & th
regulation which shows that the Expert Commissiategision is binding (as prescribed in
Chile), or that it is responsible for approving ttedculation of the VAD instead of the CNEE
which is the regulator, or that the CNEE shouldebaaid VAD on the distributor's study

(which was expressly eliminated from the LGE draftlthough the CNEE could have erred
(which it did not), these matters should have bes=wolved before the local justice, as they
were. Guatemala’s obligation under the Treaty \as there was no denial of justice in those

proceedings, and TGH does not allege that there was

" Claimant's Post Hearing Brief, para. 54, citi@hemtura Corporation v. Government of Canada
(UNCITRAL), Award, 2 August 201Exhibit CL-14 .

8 \bid., para. 123.
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Il. IN ITS POST HEARING BRIEF, TGH INSISTS ON ITS ERRON EOUS AND
OPPORTUNISTIC PRESENTATION OF THE FUNDAMENTAL FACTS OF
THE CASE

53. Instead of focusing on the topics discussed dutiwegHearing, as expressly requested
by the Tribunal, TGH’s Post Hearing Brief contamslescription of the facts and arguments
already presented by TGH in this proceeding. Gualenmas provided a comprehensive
response to these arguments in its memorials, tohwih refers the Tribunal for reasons of
brevity. In this section, Guatemala will limit it¢o responding to certain specific issues
which TGH continues to distort in its Post HeariBreef.

A. TGH CONTINUES TO DISREGARD THE LEGAL FRAMEWORK AND THE ADMISSIONS OF
ITS OWN WITNESSES WHEN INTERPRETING THE TERMS OF REFERENCE OF THE 2008—
2013TARIFF REVIEW

54. In its Post Hearing Brief, TGH insists on its iqgetation that Article 1.10 of the
Terms of Reference was a tool for the EEGSA coastilb freely ignore those provisions of
the Terms of Reference with which EEGSA and/ocdtssultant did not agre@.

55. The problem for TGH is the actual text of said él&i1.10 and in particular the final
part of the text, which reserves to CNEE the exectupower to verify the consistency of the

variations proposed by the consultant. The texdséa

“[...] la CNEE will issue the observations it consigenecessary regarding
the variationsyerifying their consistency with the Study quidedih

56. TGH'’s Post Hearing Brief is the first time in thpeoceeding that TGH has attempted to
carry out an analysis (although erroneous) of #mgliage of this provisioil.According to

TGH, this phrase should be interpreted as “a requent that the CNEE observations follow
the [Terms of Reference], that is, that the CNEEeo®ations could not be used as an
opportunity to introduce new and different criteffaIn other words, the consistency with the

Terms of Reference to be verified by the CNEE reférto the observations made by the

9 Claimant’'s Post Hearing Brief, paras. 121-127.

8 Terms of Reference for the Performance of tharbigion Value Added Study for Empresa Eléctrica d
Guatemala, S.A., CNEE Resolution 124-2007, Jan2@@g,Exhibit R-53.

Claimant’s Post Hearing Brief, para. 124.
8 bid., para. 126.
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CNEE itself, not the variations introduced by tlemsultant. This explanation is at least novel.
It should be noted that TGH's interpretation wolddd to the conclusion that the consultant
could freely alter the Terms of Reference. Unfoatetty, TGH does not provide anything other
than the statements of Mr. Giacchino in the Hearimgsupport of this interpretatiohi.
Moreover, these statements were made by Mr. Giaochiwe years after the discussion and
approval of the clause in question, regarding agss in which he did not even participate.

57.  As the President of the CNEE clearly explainedmiythe Hearing, this Article sought
to give the consultant the opportunity to make mécdl proposals to modify the Terms of
Reference, but reserved to the CNEE the powerrassitp it by the LGE? That is, the power
to verify that said proposals conform to principlestablished by the LGE such that the
proposed methodology is consistent with them. Tdisntirely consistent with the history of
the negotiation of that Article—which TGH continuesdisregard completely. A comparison
of the text proposed by EEGSA and that approvetheyCNEE speaks for itséff. EEGSA
wanted “carte blanche” to modify the Terms of Refexe. However, the final version of
Article 1.10 reflected the position of the CNEEwis obligated to verify that the study was in
compliance with the LGE. Otherwise, there would éhaveen a violation of the legal
framework with respect to the responsibility of BEE to determine the methodology in the
Terms of Reference, as well as the role of thedatt the context of the tariff revie¥®.The
TGH witnesses themselves, during the Hearing, m@zed that, in accordance with the LGE
text, it is the CNEE’s responsibility to “determittee methodology” and that this principle is

embodied in the “Terms of Referené.”

8 bid.
8 Tr. (English), Day Five, 1150:2-8, Colom.

% Respondent’s Post Hearing Brief, paras. 88-89.

8 Respondent’s Post Hearing Brief, paras. 42 ar@586
8 Tr. (English), Day Two, 625:8-626:18, Calleja.

8 Tr. (English), Day Five, 838:15-17, Giacchino
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58. In this context, whether or not the text of ArticlelO as interpreted by the CNEE
granted some “benefit” (in the words of Mr. Callefa EEGSA which would justify its
withdrawing its motion for constitutional relief istally irrelevant® In any event, the assertion
by Mr. Calleja is false. The fact is that, as ailtesf the motion for constitutional relief filed
by EEGSA, several of the provisions about whicleamplained—those which were not in
conflict with the exclusive powers set forth in th6E for the CNEE—were removédand
others were modified. In particular, Article 1.10 expressly granted tee tdistributor's
consultant the opportunity to propose changes ¢oTiarms of Reference which the CNEE
would analyze and eventually approve. And thisds an opportunistic interpretation on the
part of Guatemala: this is exactly what happenethéncase of the Deorsa and Deocsa tariff
review, where the FRC was modified by the CNEE wthendistributors’ consultant justified

the request for modificatiof.

59. Likewise, TGH’s reference to the Expert Commisssointerpretation of Article 1.10 in
its pronouncement contributes nothing to the disioms® The purpose of the pronouncement
was not to interpret the Terms of Reference buberato establish whether or not the
consultant’s tariff study was in accordance wita Terms of Referencé The CNEE did not
participate in the drafting of the pronouncemerd #me Expert Commission, and the expert
designated by the CNEE was not involved in the tiagon of Article 1.10 or in its

application during the tariff review, and as sutshopinion on the matter is totally irrelevant.

60. Finally, it is equally incorrect to indicate thétet Terms of Reference gave “unilateral

discretion” to the CNEE to issue Terms of Referewbich are “inconsistent” with the LGE,

8 Claimant's Post Hearing Brief, para. 127.

% Counter-memorial, para. 306-318; Rejoinder, pa288, 297-304.
1 Ibid.

9 Respondent’s Post Hearing Brief, para. 145.

% Claimant's Post Hearing Brief, paras. 121-127.

°  Notarial Letter of Appointment of the Expert Corssion, 6 June 200&xhibit R-80, Article one.

The appearing parties state that Expert Commissionis organized in order to pronounce
itself regarding the discrepancies with the [EEG$¥PD] study contained in CNEE
Resolution — ninety-six — two thousand eight, asspribed in Articles seventy-five (75)
and ninety-eight (98) of the [LGE] and the RLGEspectively, which provide that, in the
event of discrepancies made in writing, the [CNEBE{ the distributors shall agree to the
appointment of an Expert Commission [...]
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as alleged by TGH. The limit of the Terms of Refex® was precisely set forth in the LGE
provisions and the RLGE, and the Guatemalan caugte available for EEGSA to question
them—and in fact, EEGSA did so by means of its arofor constitutional relief. TGH is well
aware of the result of EEGSA’s decision to withdri&svmotion for constitutional relief. As
confirmed by Mr. Calleja during the Hearing, therfis of Reference remained unchanged and
subject to the LGE and the RLGEEEGSA and its consultant decided to disregardrtmens

of Reference (to the point of excluding specifioyisions as “typographical errors®on the
basis of an interpretation of Article 1.10 whichdueed the Terms of Reference to mere
recommendations. The consequence of this abusieuct was to render the EEGSA tariff

study inapplicable.

B. TGH CONTINUES TO INSIST ON ITS DISTORTED VERSION OF CERTAIN FACTS
SURROUNDING THE EXPERT COMMISSION

61. TGH’'s Post Hearing Brief reiterates its positionthwirespect to specific topics
surrounding the proceeding before the Expert Comions in particular the discussion of
operating rules prior to its establishment, theussions between the parties’ experts and the
party that nominated them, as well as the functmihthe commission. As explained below,
neither the available evidence nor the analysth®fegulatory framework support the position

presented by TGH with respect to each of thesesssu

1. The drafts of the operating rules were discusseand circulated among the
parties, but no agreement existed on the matter
62. In its efforts to prove alleged “legitimate” expatbns, TGH's Post Hearing Brief
erroneously characterizes the discussion of th& dpeerating rules between the CNEE and
EEGSA in June 2008. In fact, in several sectionsdfrief, TGH refers to the draft operating
rules as though they had been “accepted” by the ENEe to the mere fact that they were
circulated among the parties (drafts were circdlade 15, 21, 23 and 28 May 2008). For
example, TGH indicates that its expectations weanfirmed” when, in the draft operating
rules dated 15 June, the CNEE had agreed to elientha draft of the provisions stating that

the Expert Commission’s pronouncements would ndtibding. Likewise, according to TGH

% Tr. (English), Day Two, 634:8-22, Calleja.

% Respondent’s Post Hearing Brief, paras. 120 d8d 1
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the fact that in this draft “the CNEE” referredttee experts as “arbitrators” made it clear that

the pronouncements would be binding upon the zartie

63. As Guatemala has already explained in its brefsfter the close of the meetings
between the CNEE and EEGSA, during which the pdggibf adopting rules to govern the
operation of the Expert Commission was discusgedas customary for Mr. Melvin Quijivix,
as “secretary” of the meetings (as accepted by /Gt circulate a draft reflecting the status

of the discussions which were taking place betwéen parties? Both parties clearly

understood that that document was a draft and m@tgaeementThis was confirmed by Mr.

Calleja himself during the Hearing when he expldirteat the drafts circulated during the
meetings were not “CNEE” drafts, but were rath@ofk in progressdocuments which were
circulated between the parties following the megtimnd which reflected the status of the

discussions at the end of each day, but were inayoan agreement on their contents:

PRESIDENT MOURRE: And according to your testimonlyat second
version [of the Operating Rules, dated 15 Juneksponds to an agreement
in principle reached at that meeting. That is wioat have said.

MR. CALLEJA: No, not an agreement. Evolution. Thgreement was
reached in the end of 28 June.

PRESIDENT MOURRE: So at this stage there was meeagent?
THE WITNESS: No, this was a working document. Nogreement2’

64. It is therefore incorrect for TGH to refer to theafis circulated as though they could
have generated any expectations on the part of BEG&STGH. No expectation could be
“confirmed” for TGH when the responsible EEGSA ofiffil himself who discussed the drafts
noted that the documents circulated were “workiraguwients” and that there “was no

agreement.”

9 Counter-memorial, para. 358; Rejoinder, para. 405

% Memorial, para. 137.

% Counter-memorial, para. 365; E-mail from Mr. MahQuijivix to Mr. Miguel Francisco Calleja, attaioly

the proposed Expert Commission operating rules$fa 2008 Exhibit R-181; E-mail from Melvin Quijivix

to Miguel Francisco Calleja attaching the propogegbert Commission operating rules, 21 May 2008,
Exhibit R-74; E-mail from Melvin Quijivix to Luis Maté and Migl Francisco Calleja, attaching the
proposed Expert Commission operating rules, 23 N898,Exhibit R-75; E-mail from Melvin Quijivix to
Luis Maté and Miguel Francisco Calleja, attachihg proposed Expert Commission Operating Rules, 28
May 2008 Exhibit R-76 (this e-mail was later resent by M. Calleja toR@rez).

19 Ty (English), Day Two, 698:6-15, Calleja.
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65. As Guatemala explained in its filings, the “lackamfreement” between EEGSA and the
CNEE centered principally on the so-called rule whjch would have granted the Expert
Commission the power to revise the incorporatiorthef pronouncement by Bates White. As
Guatemala has explained (and Mr. Colom clarifiedrauthe hearinf’) the parties were “in
agreement” with the rest of the operating rules wre purely procedural in natuf®.In its
Post Hearing Brief, TGH argues that Guatemala’'si@ent in its Opening Statement that no
agreement existed on “any” of the rules was comttad by Mr. Colom’s position that there

was agreement regarding some rules.

66. Naturally, as a result of discussions regardingdperating rules (including after the
first and second drafts exchanged between theepartihe CNEE and EEGSA in fact were
effectively in agreement regarding some of thesuldowever, as Mr. Calleja explains in the
transcript cited above, “there was no agreementthm strict sense, given that the parties
understood that a final agreement would be forradlim writing and would include all the
rules. It is this that Guatemala refers to in agsgthat there was no agreement on any of the

rules.

67. Therefore, the alleged contradiction which TGH ratiés to present is nothing more
than a game of semantics, based on partial quaktes ut of context, which TGH presents to
create confusion. The alleged agreement regardilegl? would have changed the procedure
set forth in the LGE. Once again, to confirm wleetar not there was any agreement between
the CNEE and EEGSA, it is sufficient to refer te tresponses given by Mr. Calleja in the

hearing:

Q. I have a very specific question for you. Cam yell me if there is any
document that has been signed between CNEE and EBE®BS8re the two
parties agree on the Operating Rules? [...] Is tlaene written document
signed by the CNEE and EEGSA where the two pardigiee on the
Operating Rules?

A. Is there such a document between EEGSA an@dmemission?
Q. Between CNEE and EEGSA.

190 Ty, (English), Day Five, 1120:2-18, Colom.

192 Counter-memorial, para. 359.
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A. Well, no®

2. TGH presents a distorted version of the exchangéetween the CNEE and
its expert on the Expert Commission, an event whicin no way caused any
harm whatsoever to TGH

68. In its Post Hearing Brief, TGH again distorts tliamenunications between Mr. Pelaez
and Mr. Riubrugent in his role of expert on the &tpCommissiort™ As Guatemala has

already explained, this incident, when strippedhaf “qualifiers” added to it by TGH, in no

way helps TGH®

69. Firstly, TGH fails to respond to the obvious isshat it was never agreed between the
CNEE and EEGSA that the experts would not be intaminwith the party which nominated
them:® TGH does not prove the existence of said agreemed} to the contrary, merely
asserts that “Guatemala continues to deny that ancagreement existed, [and] inexplicably
has failed to submit evidentiary or factual testiypdn support of its position’ It is obvious
that it is TGH which must prove that such an agresnexisted, and it is not for Guatemala to
prove its non-existenc® TGH does not present (beyond isolated statemeptsvib
Giacchino and Mr. Bastos who contradict themsetiiesugh their own conduct on the Expert
Commission®™) any proof of the alleged agreement, much lessitthed been communicated

or agreed to by the CNEE.

70. In any event, the reason behind the specific comrations between Mr. Riubrugent
and the CNEE, as already explained, is that MrbRigent had very limited involvement in
the tariff review and it was reasonable that hededanformation to carry out the task assigned
to him, which in fact included communicating to thher members of the Expert Commission

the position of the CNEE with respect to each @isancy:'° This is reflected in the exchanges

1% Ty, (English), Day Two, 666:14-667:3, Calleja.
104 Claimant’s Post Hearing Brief, paras. 144-152.

1% Rejoinder, paras. 43, 326-330 and 385-399; Refaiis Post Hearing Brief, paras. 142-143.
1% Rejoinder, paras. 388-389.

197 TGH Post Hearing Brief, para. 148.

1% That is, TGH seeks to reverse the elementaryailteirden of proof that the party alleging a faxtst prove

it.
19 gSee para. 72 below.

1

[

% Rejoinder, para. 396.
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in question, in which it is clear that Mr. Riubrugs inquiries are of a technical natdre.
TGH likewise fails to mention that the “informatiothat Mr. Peldez provided to Mr.
Riubrugent included nothing more than copies ofRkaial Statements — information prepared
by EEGSA, which in no way could be inappropriatéamful to it**?

71. Secondly, TGH complains in its Post Hearing Brightt the CNEE “provided
information [to Riubrugent] for the express purpo$eefending its position within the Expert
Commission.**® This questioning once again disregards the faat the “experts” on the
Expert Commission were in fact “technical” expestsbehalf of the parties (not arbitrators in
the strict sense of the wortt) The most remarkable aspect of this accusatiorhas it
disregards the conduct of EEGSA itself with resgedts own expert: the consulting contract
subscribed by EEGSA with Mr. Giacchino clearly pded that the consultant should “set

forth, defend and in general ensure the approvéiefariff Study**

even within the Expert
Commissiont* This does indeed imply clear interference by EEGE#h the work of the

Expert Commission.

72. Finally, TGH criticizes the existence of certain ngounications between Mr.

Riubrugent and Mr. Quijivix, in which the former ch@iven advance notice to the CNEE of

11 Chain of e-mails between M. Pelaez and J. Riu@ January 200&xhibit C-567; E-mail from J.
Riubrugent to M. Peldez, M. Quijivix, M. Perez ahdGarcia, 13 December 200Zxhibit C-490; Exchange
of e-mails between M. Peldez and J. Riubrugengut 2008Exhibit C-498; Exchange of e-mails between
M. Pelaez and J. Riubrugent, 13 June 2@#8yibit C-496; E-mail from J. Riubrugent to M. Quijivix, 11
June 2008Exhibit C-501; E-mail from J. Riubrugent to M. Quijivix, 7 JuR0D08,Exhibit C-500; Exchange
of e-mails between M. Quijivix, A. Brabatti andRiubrugent, 23 June 200Bxhibit C-499; E-mail from J.
Riubrugent to M. Quijivix, A. Arnau, R. Sanz, redamg a letter from EGAS to J. Riubrugent dated st
2008, 2 August 2008Exhibit C-505; E-mail from J. Riubrugent to M. Quijivix, A. Brakii and J.
Riubrugent, 31 July 200&xhibit C-504.

12 Tr, (English), Day Five, 1031:5-19, Moller.

13 Claimant’s Post Hearing Brief, para. 149.

14 Rejoinder, paras. 144-145; Respondent’s PostiktpBrief, paras. 159, 163-165.

15 Contract between EEGSA and Bates White LLC fergheparation of the 2008—2013 Tariff Study, Emares
Eléctrica de Guatemala, Sociedad Andnima EEGSAtesB#/hite LLC, 23 January 200Bxhibit R-55,
Clause Five (Consulting Firm Obligations), poirt,Sparagraph 12.

16 - As Giacchino himself has agreed, his obligatidéfend the EEGSA position before the CNEE apyiitth
to his work in the tariff studies preparation phasel his work on the Expert Commission. Transcriits
hearing regarding jurisdiction and foundatitierdrola Energia, S.A. v. Republic of Guatem&ESID Case
No. ARB/09/5 Exhibit R-202; Tr., Day Two, 539:22-540:6, Giacchino:

Q. So, your activities—there was no separate aoptras though separate contracts
existed with Mr. Bates. You, your role on the Exp8ommission was governed by the
terms of this contract. Right?

R. I believe so [...].
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certain decisions which had been taken within tkpet Commission up to that tim¥. It is

surprising that TGH would dare to insist on thiguanent when_Mr. Giacchino himself

recognized during the Hearing that he had maintbihe same unilateral communications with
Bates White and EEGSA during his activities as expe explained by Mr. Colom during the

Hearing, the CNEE neither consented to, nor wasoitsulted or even informed of these
unilateral communications nor of certain meetinggween the members of the Expert
Commission and EEGSA, of which the CNEE recentlgried during this arbitration

proceeding?®

73.  Finally, it should be noted that, as TGH agré@shere is no specific claim of any
harmful effect to EEGSA which these communicatiaosid have had with respect to the
pronouncement of the Expert commission, which T@ldqrectly) alleges was “favorable” to
EEGSA™®

3. The role of the Expert Commission is set forthn the LGE, was accepted by
EEGSA and the CNEE, and could not be expanded by ¢h Expert
Commission itself nor by TGH in this arbitration

74. In another attempt to demonstrate the alleged rarliess of the CNEE, in its Post
Hearing Brief, TGH strives to present a menu otsofor the Expert Commission and in
particular seeks to transfer to itself certain pemehich the LGE assigns exclusively to the
CNEE! TGH specifically maintains that the Expert Comritisss responsible for reviewing
the study submitted by EEGSA on 28 July, and tealat cites to the comments made by the
Expert Commission itself in the pronounceméhfThere, the Expert Commission indicated
that “it did [not] consider that the pronouncemeagarding the discrepancies is reduced to
determining whether, in each one of them, the Cltersu departed from the [Terms of
Reference] and whether or not it did so justififitdpd that “[i]t is about determining whether
the Consultant in preparing the Tariff Study, cdesing the [Terms of Reference] as

17 Claimant’s Post Hearing Brief, para. 150.

18 Tr, (English), Day Five, 1147:16-1148:10, Colom.
19 Claimant’s Post Hearing Brief, para. 152.

120 pid., para. 123.
121

Ibid., para. 11%®t seq
12 pid., para. 122.
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guidelines, has performed a task which is in acmoed with the requirements of the [LGE]
and the RLGE or, if applicable, determining whethier the face of justifications for
departures, the CNEE held and demonstrated thaetherements of the [Terms of Reference]

better reflect the requirements of the [LGE}”

75. A legal analysis by the Expert Commission exparigivaterpreting its roles is not
supported by the LGE, and does not serve to judtiBH’s arguments. The LGE? the
Resolution ordering the appointment of the Expesm@issiod® and the Notarial Letter
signed by the parties, through which it was apmuiff® make it clear that the Expert
Commission should make pronouncements regardindititeepancies and nothing more. This
did not include validating changes to the Termd&eference or proposing “third avenues”
between the CNEE and EEGSA. Nor did it includeirsg& second pronouncement, reviewing

a “corrected” study and, much less, approving it.

76. TGH also considers it insufficient that the onlyer@f the Expert Commission is to
issue a pronouncement. However, this is what thE p@®vides and what the parties agreed to
when appointing the Expert CommissiGh. Furthermore, the governing body in the
interpretation of the law in Guatemala, the Counstihal Court, has confirmed this specific
role for the Expert Commission, stating that sgerey cannot assume powers assigned by the
LGE to the CNEE?®

2 bid.

124 LGE, Exhibit R-8, Article 75, which indicates that: “[...] The Expezommission shall pronounce itself

regarding the discrepancies within a period of &gsdrom its appointment.”
12 CNEE Resolution 96-2008, 15 May 20@hibit R-71, which indicates:

That the Expert Commission referred to in Article @f the [LGE] be appointed, which
shall pronounce itself regarding the discreparicies

126 Notarial Letter of Appointment of the Expert Coimsion, 6 June 200&xhibit R-80, point one, which

states that:

The appearing parties state that Expert Commissionis organized in order to pronounce
itself regarding the discrepancies with the [EEG$¥PD] study contained in CNEE
Resolution — ninety-six — two thousand eight, asspribed in Articles seventy-five (75)
and ninety-eight (98) of the [LGE] and the RGLEspectively, which provide that, in the
event of discrepancies made in writing, the [CNEE{ the distributors shall agree to the
appointment of an Expert Commission [...]

127" Notarial Letter of Appointment of the Expert Coiasion, 6 June 200&xhibit R-80, point one.

128 Constitutional Court Judgment (joindered files 368846-2009) Direct Appeal of Judgment for

Constitutional Relief, 18 November 20@Xhibit R-105, pp. 24, 29.
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77. In short, the Expert Commission had neither thallegr the contractual authority to
unilaterally broaden its mission. Therefore, TGiHmat rely on an alleged interpretation of the
Guatemalan regulation by the Expert Commission whiould be clearly erroneous.

4. Article 3 of the Administrative Law is fully applicable in the context of the
Expert Commission
78. In response to a specific question by the Tribualatemala explained in its Post
Hearing Brief the reasons that support the appdicadf Article 3 of the Administrative Law
(the LCA).**® As indicated at that time, in accordance with @eti3 of the LCA, because the
Expert Commission is a “technical advisory body”ieth being comprised of experts, makes

pronouncements by means of a “decision,” such ieciannot be binding on the CNEE.

79. Inits brief response on this same issue in itg Hesring Brief, TGH indicates that the
process before the Expert Commission set forthrircle 75 of the LGE would be a “special
provision” which “departs from the general provissoof Guatemalan law, including [Article 3
of] the Administrative Law.” Therefore, according TGH, the prohibition set forth in Article

3 of the LCA - that an administrative agency caradupt as a resolution the decisions issued
by a technical or legal advisory body — would npplg.** The obvious problem with this
argument (for which TGH does not provide any suppisrthat in the civil system when a
“special provision” departs from the generally bsthed principle in the legal system, said
departure must be expressiylicated in the regulation in question. In theecaf the procedure
before the Expert Commission, Article 75 of the L@ke “special provision,” as TGH

understands) should have indicated an expressat&lagf powers.

80. In that context, it is clear that such a delegavérpowers cannot be implicit in the
phrase “The Expert Commission shall pronouncefitseh regard to the discrepancies” in
Article 75 of the LGE (which is the only text inghaw regarding the role of the Expert

Commission). As already indicated, this not onlynisonsistent with the meaning of the verb

129 Article 3 of the Administrative Law (Decree NAL%96, Administrative Law, 20 December 19#hibit C-
425, Article 3) prescribes:

Article 3. Form. Administrative resolutions shak lissued by the competent authority,
citing the legal or regulatory standards on whibkyt are based. The acceptance as a
resolution of decisions issued by a technical gall@dvisory body is prohibitefl..].

1% Respondent’s Post Hearing Brief, paras. 161-166.

131 Claimant’s Post Hearing Brief, para. 85.
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to pronounce onesetind the reading of the entire article in questianaddition, there is no
country in the world which would delegate the eksalmnent of the VAD to a temporary expert
commission (as is accepted by T&# and which has no accountabilify. Therefore, it is
clear that, contrary to the statements by TGH,chetB of the LCA is fully applicable in the

context of the Expert Commission.

C. TGH CONTINUES TO BE UNABLE TO PROVE THAT THE BATES WHITE STUDY
COMPLIED WITH THE LEGAL REQUIREMENT FOR AN EFFICIEN T VNR AND VAD

81. TGH and Guatemala concur in that the Guatemalanlatygy system, based on the
price capsystem, promotes efficiency and remunerates thesiov on the basis of an “efficient
company” modet®* The principal disagreement between the partias iewever, in how to

construct and remunerate the efficient company mode

1. TGH has been unable to demonstrate the reasonaless of the VNR
proposed by Bates White

82. Inits Post Hearing Brief, TGH does not make furtb#orts to justify the VNR values
presented by Bates White. This is hardly surprisihg Guatemala has explained in all its
submissions, the VNR values requested by BateseMnitluding the one dated 28 July 2008,
are inexplicably high when compared to the valugtatdished in 20053 More importantly,
they are inexplicably high when compared to theaye of the VNR of over 60 companies in
Latin America:>° By way of example, the VNR from the Bates Whitadst dated 28 July was
no less than 124% higher than said avetdg&GH also does not explain how the values
claimed in its study dated 28 July can be compattath the request for an increase of only
10% offered by the President of EEGSA, Mr. PéneMay 2008"*®

13 Claimant’s Post Hearing Brief, para. 85.

13 Respondent’s Post Hearing Brief, para. 47.

13 |bid., para. 101; Claimant's Post Hearing Brief, paé&s65.

1% Counter-memorial, para. 331; Rejoinder, 374-377.

138 Direct examination of Mario Damonte, slides 25-26
7 bid.

1% presentation on the Tariff Study Revenues Remeings, 22 April 2008 xhibit R-65.
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83. The only justification presented by TGH is an afldgncrease in the price of materials
between 2003 and 2008, the growth of the grid &ediricrease in the cost of electricliy.
However, this does not help to sustain its position

84.  First, it should be clarified that the EEGSA tariffs apdlbetween 2003 and 2008 were
updated in accordance with the applicable regulatm reflect the impact of inflation and
growth of the grid which took place between the tamff reviews'° As such, at the start of
the tariff review, EEGSA’s tariffalready reflectedhe impact of inflation of the price the

materials and of growth.

85. Second as Mr. Damonte explained, the prices of the madterdid not differ
significantly between the Bates White, Sigla andrethe Deorsa and Deocsa studféghe
real difference lay in the optimal design of thexstouction units and not in the prices of the
materials for those units, as TGH incorrectly allegThis was confirmed during the hearing,
when the president of the Tribunal questioned tG&expert, Mr. Barrera, with respect to the
principal difference between the Sigla and Bategt&Vétudies. In his response, Mr. Barrera

indicated that said difference resided in the aoiesibn units and not in the pric&s.

86.  Finally, with respect to the need to include thicker calitemeet the increase in the
price of electricity alleged by TGH, one need ordfer to Mr. Damonte’s report, in which he
explains that the values of the cables requireBdmgs White was not driven by an increase in
the value of energy, but rather by their lengthd gauges being greater than necessary. By
way of example, for low voltage clients, Bates Whiroposed 247 ampere cables, when the

maximum current for these clients is 8.

87. The reality is that the VNR values requested byeB&hite have no justification. The
most reliable proof of this is that TGH, when resfirgy that its expert, Mr. Barrera, analyze
the 28 July study, only asked him to analyze whetheontained the Expert Commission
pronouncements. As the latter confirmed at theihgahe was not asked to give his opinion

139 Claimant’s Post Hearing Brief, para. 117.
140 GiacchinoExhibit CER-1, para. 19.
141 Respondent’s Post Hearing Brief, para. 236.

12 Tr, (English), Day Six, 1466:4-7, Barrera.
148 M. DamonteExhibit RER-2, para. 150.
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with respect to the reasonableness of the full b Answering a question from the

arbitrator von Wobeser, Mr. Barrera responded:

Arbitrator von Wobeser: When you say that [the VAR VAD of the 28 of
July study] are reasonable, you reached the caoaluthat they were
reasonable. Based on what?

Barrera: On the basis of what the CE was requesting

Arbitrator von Wobeser: So, they're reasonable bseahey included the
recommendations, not because of the results oldtaine

Barrera: Yes, that’s corrett
88. That said, even the decision of Mr. Barrera witbpet to the “reasonableness” of the
Bates White study based on the inclusion of allgfemouncements by the Expert Commission
on the VNR dated 28 July lacks foundation. As Guonalea demonstrated at the hearing and in
its Post Hearing Brief, Mr. Barrera reviewed a nfiedi version of the 28 July Bates White
study. In its Post Hearing Brief, TGH does not démig. In order to attempt to justify this
irregularity, TGH alleged that this would not bderant, given that the final values of the
study would not have chang&8.This is incorrect. Firstly, the manipulation oktistudy in
itself calls into question its reliability. More portantly, however, as Guatemala explained, the
study dated 28 July that Mr. Barrera reviewed idetl numerous files with documentary
support, which were not included in the study whicks submitted to the CNEE. That is, it
was a different study. Therefore, Mr. Barrera’sestssn that Bates White had correctly
implemented the Expert Commission’s pronouncemesitsimply lacking in any value

whatsoevet?’

2. TGH has not been able to prove the reasonabilitgf the VAD proposed by
Bates White

89. In its Post Hearing Brief, Guatemala comprehengiaglalyzed the abundant evidence

in the case, which shows that it is incorrect tamt@n—as TGH does—that an investor is

1% Tr. (English), Day Six, 1376:9-1377-1, Barrera.
145 Tr. (English), Day Six, 1376:9-1377-1, Barrera.
146 Claimant’s Post Hearing Brief, para. 158.

147 Respondent’s Post Hearing Brief, para. 211-212reBa Exhibit CER-4, para. 93, 100 and 176 (using as a
basis the file “Baremo O&M Comercial para Infornieaf 28.07.08.xIs”), and 164 (using as a basisfitee
“Costos_Contrata_y_Servicios.xIs").
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entitled to receive a return on the depreciatedigroof his investment?® In this section we
will limit ourselves to responding to some new angunts made by TGH in its Post Hearing
Brief, and to point to the evidence—including theidence submitted by TGH—which

contradicts TGH's argument and renders it invalid.

a. The evidence presented in the case shows that TGHa&lleged
expectation to receive a return on the gross valuef the base capital
is an argument conveniently constructed for the pysose of this
arbitration proceeding

90. In order to support its assertion that TGH expedtes] return from EEGSA to be
calculated on the basis of the gross capital, T@sidally puts forward three arguments: (i)
that the LGE refers to the “new” replacement vafligji) that the LGE does not mention
depreciation?® and (jii) that the RLGE establishes that deprémiashould not be recognized
as an operating coSt. In its Post Hearing Brief, Guatemala thoroughispended to each of
these arguments and refers the Tribunal to itd.b¥ién this section, we will limit ourselves to
showing that TGH’'s argument was constructed forghmpose of this arbitration proceeding,

and that it is inconsistent with the available evide.

91. First, TGH’s argument that, at the time of investingexpected to receive a return on
the gross value of its base capital is inconsistétit its conduct and that of EEGSA in the
2003-2008 tariff review. In that review, the EEG84urn was calculated on the depreciated
net value of the base capital. The implied depteriaused for the calculation of the return

was approximately 3098° Aware of this inconsistency, TGH denies in its tRdsaring Brief

198 Respondent’s Post Hearing Brief, Sections IIl.BaRd 111.D.2.

199 Claimant’s Post Hearing Brief, para 65.

%0 |pid., para 66. See also para 134 (“if the purpose®t.®BE and the RLGE was that the capital base doeild
depreciated, [...] they [would not have establishexdjressly that thélew Replacement Valud the assets
had to be used [...]").

Ibid., para 66-67. Regarding the new interpretation niiadilessrs. Kaczmarek and Barrera of Article 83 of
the RLGE, it is worth noting that it was mentionfed the first time at the TGH hearing. EEGSA never
mentioned it in the tariff review, Iberdrola nevaentioned it in its arbitration proceeding, nor diGH
mention it in its briefs. It is also worth notinbat this interpretation is offered by two expertsowas
opposed to Mr. Damonte who has been working off tasiiews in Guatemala for more than ten yearseha
no experience in the Guatemalan regulatory systgamd; in the case of Mr. Kaczmarek, neither in the
electrical distribution sector: Respondent’s Posaitthg Brief, paras 22-28.

151

132 Respondent’s Post Hearing Brief, paras 107; 131-1

138 Tr, (English), Day Six, 1418:18-1419:17, Damomégct examination of Mario Damonte, slide 17.
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that this was the case and cites as support Mrzidarek’s declaration that in 2003 “no
adjustments had been made to the depreciation ame svas applied as a mortgage.”
However, one need only read Mr. Kaczmarek’s repmunderstand that under the mortgage
system a portion corresponding to the depreciasqmaid (return of investment) and another
portion paid for the return (return on investmerithe latter decreases as the value of the
investment depreciates over time. The followingpgrdrom Mr. Kaczmarek’s report clearly
illustrates this™

Figure 8 - Example of a Constant Payment, Self-Amortizing Bond
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25,000
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I 2 3 4 5 6 7 8 9 10
Period
M Principal Repaid B Interest Paid

92. If the TGH’s position were correct, the graph woulgtk show a reduction in interest
(return) over time but would rather remain constaitih respect to its initial value. The interest
amount decreases because as time goes by moral ¢ppitcipal) is reimbursed or “repaid”
(depreciated). The application of this system ia 2003-2008 tariff review can also be

corroborated in a study prepared by Nera in 2Q08hich it was acknowledged that:

%% Claimant’s Post Hearing Brief, para. 82.
1% KaczmarekExhibit CER-2, para 89.
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Note No. GT-NotaS-407 (Note 407) of the CNEE pra@sos financial
formula that calculates a fixed annuity with thepital return component
that increases over time, while the interest isiced*°

93. The reason that the interest amount (return) deeseaver time is precisely because the
interest is calculated using only the remainingugabf the initial capital, that is, net of

depreciation.

94. Secondthe Terms of Reference of the 2008-2013 tarMfe® specifically established
that the return would be calculated on the deptediaapital base and would include the FRC
of which TGH now complain¥’ The fact that EEGSA did not challenge—or everestaally

or in writing—that these elements were contranjtd@xpectations when investing and would

destroy its investment, renders TGH’s argument wbill credibility.

95. Third, the lack of merit of TGH’s position is confirmdxy the fact that none of the
other distributors (also controlled by foreign sHtalders) ever expected to obtain a return on

the gross value of their capital base.

96. Finally, consistent with Guatemala’s positiotine Expert Commission confirmed—
albeit with a depreciation level lower than thaquged under the Terms of Reference—that
the return had to be calculated on the depreciasgital basé>® Therefore, the statement
made by Mr. Bastos during his direct examinatiord aited by TGH as support for the claim
that the Guatemalan regulatory system recognize®tan on the gross value of an

investment™ does nothing but confirm the lack of credibilitf Mr. Bastos’ testimony. As

1% Mr. Leonardo Giacchino, National Economic Reseakssociates, “Report on Stage E: Distribution #alu

Added and Balance of Power and Energy.” 27 Jun8,2@@ised on 30 July 2003, 30 June 2(d&ibit R-
170, p. 7.

Terms of Reference for the Performance of StudyDéstribution Value Added for Empresa Eléctrica de
Guatemala, S.A., Resolution CNEE 124- 2007, Jan2@@3,Exhibit R-53, Article 8.3:

To calculate the total cost to be recognized wébpect to the capital, the criterion of
recognizing a Yield on the net value of the fixegital in the service assets must be used
(VNR less accrued depreciation) plus a current #imaion proportionate to the gross
value (VNR).

Expert Commission’s Report, 25 July 20@hibit R-87, pp. 104-106, where the [Expert] Commission
agrees thatthe yield must be calculated over the net valughef fixed capital (VNR minus accrued
depreciation)—penultimate paragraph, p. 104—uwith the only digarey that the accrued depreciations
corresponding to half the useful life could be usg@e@nultimate paragraph, p. 105.

1% Claimant’'s Post Hearing Brief, paras. 81-82. Skse Tr. (English), Day Four, 791:5-20, Bastos: itNer
does the statute or the regulation deal with dégtien. For the regulation method used in Guaterisaehat
is known as valuing assets at the New ReplacemahteV This is a school of regulation that emerged i

157
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president of the Expert Commission and under exanoin at the Hearing, Mr. Bastos offered

precisely the opposite opinidff’

97. Based on this convincing evidence, it is clear BEBGSA’s return should have been

calculated on the net value of the capital base.

b. At the end of the concession, the distributor recars the entire
amount invested and not amortized during the operadn period

98. In its Post Hearing Brief, TGH proposes an adddloargument, based on Mr.

Kaczmarek’s opinion, to try to justify its positidhat the return must be paid on the gross
capital base. According to TGH, Guatemalan regutatido not recognize a company’s
maintenance expenses in the VNR, and thereforaniinvestor has to use a part of the
depreciation (return of investment) to cover maiatee investments, that investor “would

never recover his investmertf*That is incorrect.

99. First, all new investments are recognized in the VNFRhattime a tariff calculation is
made. If an asset that formed part of the tariffebis found obsolete and thus deleted, the tariff
base must be reduced by the value of that assetwise, if the aforementioned asset is
replaced by a new one, the value of the new asast be added to the tariff base. All new
assets, both those to replace obsolete assetsllanithex assets necessary to provide future
services, are 100% recovered at the end of thefuliife. The only exceptions are those
investments that are not necessary to provide cerwhich will not be recognized by the
application of the efficient company model.

100. Second under Guatemalan regulations, in the event thdisaibutor is unable to

recover the amounts invested during the concestienstate will return the fixed capital to

Chile and that seeks to avoid a discussion abeublthcompany and the seniority of the assetssaritluses

a hypothetical or ideal firm supplying the demandhe Concession area, and the New Replacemené V&lu
what is used; that is to say, you take a compaoy,undertake engineering and technical calculatn
what the necessary equipment is, and that equipmevalued as if it was going to be new equipment.
Therefore, neither the statute nor the regulatiozkens any reference to any--makes any reference to
depreciation.”

180 At the hearing, Mr. Bastos even accepted thetfattaccounting depreciations were used in theutation

of capital costs: Tr. (English), Day Four, 792:18-Bastos (“[W]hen depreciation criteria are usett uses
an accounting bases, historical bases, and thesemsereal depreciatiyn(Emphasis added.)

181 Claimant’s Post Hearing Brief, para. 135.
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that distributor at the end of the underlying caott®” Therefore, even if EEGSA had invested
amounts higher than the depreciation values reedvétirough the VAD, EEGSA would have
been compensated for the surplus at the end cigheement. In any event, as fully explained
in Guatemala’s Post Hearing Brief, EEGSA’s histakipolicy has been to invest amounts
much lower than those claimed as depreciation én2B08—2013 tariff review: Therefore,
this explanation also fails to justify giving EEG®Aeturn on the gross capital base.

C. The real dispute in this case regarding the VAD i8mited to the
depreciation value to be taken into account for calulating EEGSA’s
return

101. As explained in the preceding sections, it is ctéat the return must be calculated on
the depreciated capital base. Not only becauseishtee only correct approach from the
viewpoint of the regulatory economit®,but also because it is the only approach congisten
with the conduct of the CNEE in prior reviews artepted by EEGSA, and even by the
Expert Commission itseff® Given this evidence, it is curious that TGH couéa to insist that
EEGSA's return should have been calculated on tlossgvalue of the capital base. It is
obvious that what is in dispute in this arbitratfmeceeding is the value of the depreciations to
be applied, not whether they should or should moapplied. For the benefit of the Tribunal,
the relevant depreciation levels in this arbitmatwoceeding are reproduced bef:

. Bates White: 0%

. Expert Commission: 8.3%

. Damonte: 29.6% (very similar to 2003)
. Deorsa-Deocsa: 42 .2%

. EEGSA, actual: 43.5%

. Terms of Reference: 50%

182 |GE, Exhibit R-8, Article 57. See also Authorization Agreement eedento by the Ministry of Energy and

Mines and Empresa Eléctrica de Guatemala S.A, 161888 Exhibit C-31, Clause Nineteen.

188 Respondent’s Post Hearing Brief, paras. 138-141.

18 | Giacchino and others: “Main regulatory conceimshe energy, telecommunications and water sgdtor

Latin America” International Privatization: Utility RegulatiorR000 Series Volume 2, Latin America,
Exhibit R-21; Counter-memorial, para. 252; Rejoinder, para.;2J3& Lesser and LR Giacchino,
Fundamentals of Energy Regulation (1st Edition,7Z2pBxhibit R-34; Counter-memorial, paras. 187, 190
and 299; Rejoinder, paras. 253, 307, 315.

185 gSee Section 111.C.2(a) above.

188 Direct examination of Mr. Mario Damonte, slide. 17
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102. As explained in the Post Hearing Brief, the 50%rdejation level established in the
Terms of Reference was estimated by an externaluttamt hired by the CNEE on the basis of
technical criteria and without any interference by instruction from the CNEE’
Furthermore, the fact that the directors of the EN&Sked Mr. Riubrugent to explain the
methodology used demonstrates the total lack dfiente on the part of the CNEE in the
construction of the FR&? Let us remember that at the hearing, Mr. Bastosséif admitted
the technical validity of the formula proposed by. Riubrugent®® As TGH rightly notes in
its Post Hearing Brief, Mr. Bastos also admittedt th0% of the depreciation is “used mainly
in Australia and [...] New Zealand™ Thus, the only discrepancy between the criteréa usy
Mr. Bastos and Mr. Riubrugent is whether the EEG®Avork was sufficiently mature to have
50% of its assets depreciated. In view of the apdweH’s attempt to portray the FRC

established in the Terms of Reference as an apitrabad-faith action is completely baseless.

103. In its Post Hearing Brief, Guatemala clearly stateat if EEGSA disagreed with the

depreciation amounts set forth in the Terms of Relee, it could have objected to them in
court’™ EEGSA did not use its right to object in courttihe FRC included in the Terms of
Reference, nor did it even make any written or @@hments regarding this point. On the
contrary, EEGSA and its consultant decided to pretrthe formula as a “typographical error”
by the CNEE-"? EEGSA could have even presented the alternatediagion amount that it

deemed to be correct—as was done by the otherbditdrs, Deorsa and Deocsa. However,
EEGSA opted to insist that its return be (incofggctalculated over the gross value of its

capital base. Such an attitude cannot be validatedis Tribunal.

167 Respondent’s Post Hearing Brief, para. 142.

188 Chain of e-mail mail messages between M. Pelagd aRiubrugent, 9 January 20@hibit C-567.
189 Respondent’s Post Hearing Brief, para. 143;Hmng(ish), Day Four, 792:20-795:2, Bastos:

[The] formula that the [CNEE] was applying answgrss company that is not growing. It's
used mainly in Australia, and | think in New Zealaas well [...]The formula used was
correct [...].

10 pid., para. 76; Tr. (English), Day Four, 792:20-79®8stos.

"' Respondent’s Post Hearing Brief, paras. 84, 92.

12 Rejoinder, para. 330; Respondent’s Post Heariief,Baras. 120 and 145.

3
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d. The FRC proposed by the Expert Commission is incoect and is
not consistent with that provided under Chile’s regilations as TGH
claims

104. In its Post Hearing Brief, TGH attempts to defehé position taken by the Expert
Comission’s that certain depreciation must be tak#n consideration to calculate the
return®’® First, it is worth noting that it is curious that TGH daomst even try to explain how
this argument can be reconciled with EEGSA’s posiin the tariff review and the current
position of TGH that the return must be calculatethout taking the depreciation into
accountSecondas previously explained by Guatemala and its ksptne formula applied by
the Expert Commission contained serious technizat€’* and did not comply with the LGE
because it failed to take into account the faediti“typical useful life” (25 or 30 years) and
depreciate the assets only during the tariff's-frear period”® As very well explained by Mr.

Damonte in his reports, this exercise leads to mraximately 19% over-remuneration of
EEGSA’s investment’®

105. In its Post Hearing Brief, TGH supports its defeusehe formula proposed by the
Expert Commission by arguing that it would be cstesit with the one applied in Chile, the
country that served as a benchmark for the Guasmeggulatiort/” That, however, is
incorrect. Under the Chilean regulation, assetsnatedepreciated at five-year intervals as in
the Expert Commission’s formula, but rather useseful life of 30 years™® as the CNEE had

proposed.

106. Since the FRC of the Expert Commission did not dgmyth the LGE, the CNEE
could not apply it to the Sigla study either, cangrto TGH’s claim in its Post Hearing

1% Claimant’s Post Hearing Brief, para. 77.

1" Counter-memorial, para. 401; Rejoinder, para. &48nonteAppendix RER-2, para. 163.

1" Respondent’s Post Hearing Brief, para. 187.

1% |bid., para. 186.

7 Claimant’s Post Hearing Brief, para. 77.

178 National Energy Commission of Chile, TechnicalcDments for the Preparation of a “Study for the

Calculation of Distribution Value Added Componer@sjadrennium November 2008—November 2012” and
of the “Study of Service Costs Associated with $gply of Electrical Distribution,” March 200&xhibit
R-250, point 7.1.3 (“[...] capital recovery factor for @-§ear period and an actual updating rate of 10%
(0.20608)" [...]).
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Brief.'”® The CNEE never accepted the application of aai@giion level of only 8.3%, which
was substantially lower than that applied in 200@as clear that if that depreciation level had
been applied, it would have resulted in a VAD valoeEEGSA higher than the one derived
from the Sigla study, as TGH correctly claitis.The CNEE limited itself to verifying, as any
responsible regulator reasonably does, the impaat the pronouncement of the Expert
Commission had, and arrived at the conclusion th#te Expert Commission’s FRC was
applied to the Sigla study, the VAD would increage25%.

e. In order to determine the effect of applying the FRC of Sigla or the
Expert Commission FRC, it is first necessary to dermine the
optimum VNR

107. In its Post Hearing Brief, and in response to astjoe by the Tribunal, Guatemala
explained the impact of applying Sigla’s FRC (ekshled in the Terms of Reference) versus
that established by the Expert Commission was USDn8lion (that is, 24%§%! In its Post
Hearing Brief, TGH criticized this approach becalde Damonte calculated it by first
changing the VNR and then the FRE This is precisely the correct exercise.

108. As explained by Guatemala in its Post Hearing Btle¢ major difference between the
parties arises with respect to the VNR valtiéghat was confirmed by Messrs. Barrera and
Damonte, who stated that the main difference betviee values of the Sigla and Bates White
studies stemmed from the design of the constructiots, that is, the way the grid of a model

company is built. Mr. Barrera explained:

So, | think that there are a number of reasons Wigytwo VNRs are
different, but mostly they have to do with the domstion units'®*

Mr. Damonte confirmed:

179 Claimant’s Post Hearing Brief, paras. 78, 15%.15

180 bid., paras. 78, 153, 156.

181 Respondent’s Post Hearing Brief, paras. 238-R@@ct Examination of Mario Damonte, slides 22 &3d

182 Claimant’s Post Hearing Brief, footnote 589.

18 Respondent’s Post Hearing Brief, paras. 238-239.

18 Tr. (English), Day Six, 1466:4-7, Barrera.
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So, the significant differences that you're goingsee in calculation are
going to be not in the prices, rather in the desibime construction unit$®

109. Given that the VNR value must be multiplied by #RC value, before deciding which
FRC should be applied, this Tribunal will have &xdle (if it finds it has jurisdiction to do so,
which Guatemala denies) which is the optimum VNRother words, the effect of the FRC

cannot be calculated in the abstract, it must b®ilzed on the basis of a specific VNR.

110. In order to provide the Tribunal some guidelinstdd below are the VAD values (in

millions of USD)resulting from applying the various VNRs undercdssion in this arbitration

proceeding ((i) Sigla’s, (ii) the one calculated By. Damonte and used by Guatemala’'s
damages expel® and (i) Bates White's of 28 July) to the varioBRCs ((i) Terms of
Reference (50% depreciation), Damonte (20.6% déegiiec) and Expert Commission (8.3%

depreciation))?’

Concept 5 Expert
amonte  commissio

SIGLA
BW 5-5-08
corrected MD
per EC

BW 28-7-08

111. As shown in the chart above, if the Sigla VNR idtiptied by the FRC of the Terms of
Reference (50% of accrued depreciation), a VAD 8DU127.33 million is obtained. If that
same VNR is instead multiplied by the FRC propobgdMr. Damonte, which reflects an
accrued depreciation very similar to the one agplie 2003 and yet much lower than
EEGSA’s actual accounting FRC and that of Deorsd Beocsa, the resulting VAD is
USD 137.51 million. Lastly, if this VNR is multigd by the Expert Commission’s FRC

8 Tr. (English), Day Six, 1469:1-4, Damonte.

% This value reflects the incorporation of all dbks pronouncements made by the Expert Commission
regarding the Bates White study of May 5 by Mr. Date.

87 Direct Examination of Mario Damonte, slide 28gparation based on Model-BW-5-5-08, corrected by, MD
per EC [Expert Commission] C-568, Sigla data: C;588ge E.
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which, as previously explained, contains serioushrieeal errors, the resulting VAD is
USD 149.61 million.

112. Now, if the VNR of the 5 May study corrected by NDamonte to reflect the Expert
Commission’s pronouncements is multiplied by theCFBf the Terms of Reference, the
resulting VAD is USD 152.75 million. Meanwhile,itfis multiplied by the FRC proposed by
Mr. Damonte, the resulting VAD is USD 165.6 milliofhis is the VAD that Guatemala’s
damages experts use to calculate the amount ajedllelamages. Finally, if that VNR is
multiplied by the FRC proposed by the Expert Consiors, the resulting VAD is USD 186.82
million. The same exercise can be done with the \fBlting from the Bates White study of
28 July and the various FRCs (Terms of Refererntc, groposed by Mr. Damonte, and that
proposed by the Expert Commission). The resultidPWalues are USD 207.38 million,
USD 229.52 million and USD 261.22 million, respeety.

113. Based on the foregoing considerations, it is ctbat TGH's claims that the CNEE
acted in an arbitrary manner or in bad faith dutimg tariff review process lack any factual or
technical basis. The reality is that, as shown ley @vidence presented in the case, it was
precisely EEGSA and its consultant who tried asbily and in bad faith to manipulate the

tariff review procedure in order to obtain an egtcinary VAD increase.

IV. GUATEMALA HAS NOT VIOLATED THE INTERNATIONAL MINIMU M
STANDARD

114. Contrary to what TGH asserts in its Post HearingfBGuatemala has not based “its
legal defense mainly” on the “very limited” charmctof the protection offered by the
international minimum standard with respect to #litonomous fair and equitable treatment
standard®® Guatemala’s position is that TGH'’s claim is noee\a valid international claim,
since a controversy about the mere interpretatioth application of a regulating entity’s
regulation supported by local justice can neverrb&iolation of an international standard
applicable to the treatment of foreign investmeniess there is denial of justice. This is true

even where said interpretation and applicatiome®irect—which is not the case here. This

18 Claimant’s Post-Hearing Brief, para. 12.
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includes not only the autonomous fair and equital@atment standard, as tlieerdrola case
shows, but also, of course, a more limited standacth as the international minimum standard

of treatment under customary international law,chilis applicable in this case.

115. In any event, what Guatemala does consider impbrgnthat the international

minimum standard be properly defined and diffeieeti from the autonomous fair and
equitable treatment standard. This is importantbse it is a matter of trying to examine the
content of the obligation which, according to TGkjatemala has violated. It is also important
because the States party to the DR-CAFTA have ntadeoint to confine that obligation

within precise limits, not only in the text of Agte 10.5 of the Treaty but also in their
submissions to this Tribunal. None of this can beided or embellished as if all were one and

the same, as TGH claims.

A. TGH SEEKS TO IGNORE NOT ONLY THE TEXT OF ARTICLE 10.50F THE TREATY BUT
ALSO THE NON-DISPUTING PARTIES ' SUBMISSIONS, AND EQUATE THE INTERNATIONAL
MINIMUM STANDARD TO THE FAIR AND EQUITABLE TREATMEN T STANDARD

116. The entire legal thesis of TGH is based on equatiegcustomary international law

minimum standard of treatment to the autonomousaad equitable treatment standard of
general international law. It is symptomatic th&H starts its arguments by citing (although
incorrectly and out of context) a large amountadeclaw on this subject, forgetting the text of
Article 10.5 of the Treaty and the submissions led DR-CAFTA member States as non-
disputing parties. Regarding Article 10.5, TGH onlgntions one sentence in a footnote after
more than 30 pages of a purported legal anal§siss for the written and verbal submissions

of the non-disputing parties, they are mentiongages in->°

117. In particular, an issue so fundamental as the pné¢ation by the very States party to
the Treaty regarding the contents of the obligattoely committed to is only worth a few
mentions in two paragraphs of the nearly 170 pagelsover 200 paragraphs of TGH'’s brief,

189 The legal section of the Claimant's Post-HeaBnmigf starts on p. 8, para. 11, and the contenfsrtifle 10.5
are only cited as a footnote on p. 170, correspawntdi p. 39, para. 49.

199 Claimant’s Post-Hearing Brief, p. 17, para. 21.
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including only one reference to the position ofdien government® Note that before the
United States made their submission as a non-digpparty, TGH did consider it important to
refer to its government’s position regarding thateats of the DR-CAFTA: it started its legal
analysis by referring to the United States TradeprBsentative, who participated in the
negotiation of the Treaty, as no less than legéiaity number 1, that is, Exhibit CL*$? But

it is obvious that now TGH wants to escape the uagg of the Treaty as well as its true

contents, as defined by the States party to thatif,rencluding the United States.

118. As previously explained in Guatemala’s Post HeaBnigf, the starting point must be
the text of Article 10.5 of the Treaty and the rhsputing parties’ submissions. It is not
difficult to see that the States negotiated aneéedto the text of Article 10.5 with a very clear
intent: to limit the obligation they assumed solalgd exclusively to the customary law
international minimum standard, and to exclude bhroad interpretation of the autonomous
principle of fair and equitable treatment, suclsesn in the case law. The language of Article
10.5 is clear evidence of that: it guarantees dtrlygatment in accordance with customary
international law,” it clarifies that “[flor greatecertainty [...] the customary international law
minimum standard of treatment of aliens [is] thaimum standard of treatment to be afforded
to covered investments,” and that “[tjhe concegtsfair and equitable treatment’ and ‘full
protection and security’ do not require treatmeraddition to or beyond that which is required
by that standard, and do not create additionaltanhse rights.” To that we must add the text
of Addendum 10-B, which confirms that “customantarnational law’ [...] as specifically
referenced [...] results from a general and consigteactice of States that they follow from a

sense of legal obligation.”

119. In the light of the foregoing, it is difficult toadibt the intention of the States party to
the DR-CAFTA. The States themselves have so corabéd in their submissions before this

Tribunal:

191 Besides the passing reference at para. 21, thissions of the non-disputing parties are limitedwo
references at para. 26, where the United Statéshission is mentioned, and at para. 41 of the Glaima
Post-Hearing Brief.

192 Memorial, para. 230, note 870; and Counter-Méahopara. 231, note 1195, in both cases, referdntpe
United States Trade Representative, Free Tradeefrgmet between the Dominican Republic, Central
America and the United States of America: Summafythe Agreement available on the Internet at
http://www.ustraderepaginagov/assets/Trade Agretstigegional/ CAFTA/Briefing_Book/asset upload_fil
e74_7284.pdfExhibit CL-1.
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(8) The United States, for example, said that “[tlhpsevisions demonstrate the
States Parties’ intention that Article 10.5 artatal a standard found in
customary international law —e., the law that develops from State practice
and opinio juris — rather than an autonomous, treaty-based stafididwat
“[a]rbitral decisions interpreting ‘autonomous’ fand equitable treatment [...]
do not constitute evidence of the content of thstamary international law
standard,” and that “[tjhe burden is on the claim@nestablish the existence
and applicability of a relevant obligation undestmmary international law that
meets the requirements of State practiceaminlio juris’; **®

(b) EI Salvador declared that “customary internatiolzal must be established
through state practice, nthtrough the decisions of arbitral tribunals,” th#he
terms of Article 10.5 of the Treaty clearly reflebe State Parties’ intention to
adopt the most limited concept possible of ‘faid aguitable treatment’ as part
of the Minimum Standard of Treatment under custgnimaternational law, not
as an autonomous concept,” and that “[tlhe party #ileges the existence of a
norm of customary international law has the burtteprove the existence of
state practice followed from a sense of legal @tiamn that has given rise to the
alleged norm*E| Salvador went even further and objected toetipgivalence
ascribed by TGH between the two standards in thgec“Given the text of
Article 10.5 and the inapplicability of arbitral deions, El Salvador rejects any
argument that the concept of ‘fair and equitabdéatiment’ included in the DR-
CAFTA as part of the Minimum Standard of Treatmésigquivalent to or has
converged with the autonomous standard of ‘fair aqditable treatment’, as

the Claimant argues in this arbitratioi’;

(c) The Dominican Republic explained that the Treatfere to the “minimum
standard of treatment afforded to aliens underocnaty international law’ and

this concept is very different fronthe ‘fair and equitable treatment’

19 Non-Disputing Party Submission of the United &taif America, 23 November 2012, paras. 4, 7.

1% Non-Disputing Party Submission of the Republi€bSalvador, 5 October 2012, paras. 7, 9, 10 (Easishin
original.)
1% bid., para. 11.
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incorporated as an autonomous standard in manytieaties,” and that “[t]he
current state of customary international law canbet established through

tribunal decisions®®

(d) As for Honduras, it stated that the reference éocthncept of “fair and equitable
treatment” in the Treaty “is made with referencettie minimum standard of

treatment under customary international law, aralvsry limited conceptthat

“the terms of Article 10.5 of the Treaty clearlyfleet the State Parties’
intention to adopt the most limited concept possibf ‘fair and equitable
treatment’ as part of the minimum standard of trestt under customary
international law,” and that “[iln order to detemei the current status of
customary international law it is necessary to rréée State practice, not to
decisions of arbitration tribunals [...]. [T]he pamdleging the existence of a
customary international law standard has the butal@nove [it]”.**’

120. The States decided to intervene in this arbitragoecisely in reaction to TGH'’s

interpretation, which was very broad and not basethe practice of the states, but rather only

on case law (which was, moreover, cited out of eenand incorrectly). As the United States

stated during the Hearing:

[T]he United States exercises its right as a nepuling party to make
submissions on questions of treaty interpretatidrether or not the investor
is a United States investor. [...][W]e exercised oght under the Treaty to
draw the Tribunal's attention to the Treaty Pattigsared understanding
that the customary international law Minimum Staxddaf Treatment in

Article 10.5results from a general and consistent practicgtates that they
follow from a sense of legal obligation. The burdee noted, rests with the
Claimant to establish the existence and appliggbibf a relevant

obligation®®

121. In its Post Hearing Brief, TGH completely disregattlis and insists on its erroneous

approach. On the one hand, it states that regardieStates’ attempts to differentiate the

1% Non-Disputing Party Submission of the DominicapRblic, 2 October 2012, paras. 3, 5 (Emphasischjide
197 Non-Disputing Party Submission of the Republitiohduras, undated, paras. 3, 6, 8 (Emphasis gdded.
1% Tr, (English), Day Five, 822:12-16 and 822:21-828nited States. (Emphasis added.)
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standard applicable to fair and equitable treatmesday everything is the same (“[T]he
minimum standard of treatment [...] has convergedubstance with the FET standard, such
that the standards essentially are the sdfe.and therefore, the States failed in their intent
and they should simply give Gff.On the other hand, TGH laments the difficulty ofying
international custorf’" as if Guatemala has no right to demand such @t éff the face of a
claim for more than USD 243 million.

122. The cases cited by TGH do not support its thesid the international minimum
standard can be reduced today to fair and equitabé&ment. Many of the cases cited hold
precisely the opposite, that is, that the fair aogitable treatment standard should not be
interpreted too broadly but rather in a limited hi@s, using the international minimum
standard as a reference. For exampleBiwater v. Tanzaniathe tribunal stated that
“statements made in the context of Article 1105(f(INAFTA [minimum standard] [...] [are]
appropriate in the context of Article 2(2) of théTHfair and equitable treatment],” and that
“certain expressions of a lower threshold [to d&thba violation] have been the subject to
some criticisni’ referring for example to the interpretationTecmed? Likewise, inEl Paso

v. Argentina also cited by TGH, the tribunal said that “fandeequitable treatment [...] has to
be interpreted with reference to international Jawl. [T]he fair and equitable treatment of the
BIT is the international minimum standard requibgdinternational law*® This is exactly the
opposite of what TGH claims. It is also the posittbat Guatemala took in thieerdrola case,
that is, that in reality the fair and equitableatreent standard must not be interpreted in a
broad sense as suggested by Iberdrola (and TGH), lertein a limited manner in light of the

international minimum standaff: Other cases cited by TGH in reality conclude ttat

199 Claimant’s Post-Hearing Brief, para. 13.

20 |pid., paras. 12-16.
21 pid., para. 21.

292 Bjwater Gauff (Tanzania) Ltd. v. United RepublicTahzania(ICSID Case No. ARB/05/22) Award, 24 July
2008,Exhibit CL-10, paras. 599-600, cited by TGH in its Post-HeaBnigf, para. 13.

23 E| Paso Energy International Company v. Argentirepiblic (ICSID Case No. ARB/03/15) Award, 31
October 2011Exhibit CL-102, para. 337, cited by TGH in its Post-Hearing Brfra. 13.

2 Respondent’s Post-Hearing Brief, para. 16.
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protection offered by both standards may look alik& only in concrete instances in light of

the specific facts of a cad®.

123. TGH’s complaint that establishing the internatioralstom means “impos[ing] an
impossible burden upon a claimant to establisteatyrbreach® is no excuse. The Treaty is
abundantly clear in Addendum 10-B, that any refeeeto “customary international law” in
Article 10.5 of the Treaty refers to “a general aodsistent practice of States that they follow
from a sense of legal obligation.” The States havgphasized that such general practice and
opinio juris must be established, that the burden of proo$ negh TGH and that citing arbitral
decisions does not suffiéd. TGH has not made any effort to investigate and enak
submissions on the practice of states in the redaorexample: the interventions by the United
States, or Canada and Mexico, in matters relabndAFTA as non-disputing parties, or even
as disputing partie€? the Notes of Interpretation of the NAFTA Commissiegarding the
international minimum standaf®? the Model BIT developed by the United States amel t
comments published in that regard by official armhdemic sources? Canada’sModel

211
b

Foreign Investment Protection and Promotion Agreen(€IPA); " the practice of BITs

signed by Mexico or Canad¥ or the studies of interstate organizations suchthas

%% For example in the following casé8MS Gas Transmission Company v. Argentine Rep(@ldBID Case

No. ARB/01/8) Award, 12 May 200Exhibit CL-17, para. 284Azurix Corp. v. Argentine Repub({tCSID
Case No. ARB/01/12) AwardExhibit CL-8 , 14 July 2006, para. 361.

2% Claimant’'s Post-Hearing Brief, para. 21.

27 See para. 119 above.

28 For exampleGlamis Gold, Ltd. v. United States of AmerfttNCITRAL), United States Counter-Memorial,
19 September 2006, pp. 218-262, available on the terrlat at
http://www.state.gov/documents/organization/7 3686.p

29 NAFTA Free Trade CommissiofNotes of Interpretation of Certain Chapter Ptovisions(Washington

D.C., 31 July 2001).

#9 2004 United States Model Bilateral Investment&TygExhibit RL-19, Article 5.

21 canada’s Model Foreign Investment Protection Bndmotion Agreement, available on the Internet at
www.dfait-maeci.gc.ca/tna-nac/documents/2004-FlP#det-en.pdf

%2 Canada-Colombia Free Trade Agreement (signed loN@ember 2008, in effect on 15 August 2011),
Article 805; Agreement Between the United Mexicdat& and the Republic of Panama for the Reciprocal
Promotion and Protection of Investments (Mexicoy(ederal District, signed on 11 October 200%ffact
on 14 December 2006), Article 6.
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UNCTAD,?® the OECD?* the WTO Secretariat® or the United Nations Centre on
Transnational Corporations (UNCTES,

124. All this material, and much more, regarding thecfice of states on this matter was

readily available to TGH. TGH's lead attorney isfpetly aware of all this, as she was a State
Department specialist on these matters and expgrebse opinion of the United States on

numerous occasions; for instance, at a congresheofAsia-Pacific Economic Cooperation

(APEC), where she said:

The ‘international minimum standard,’ is a referento a set of rules
regarding the treatment of aliens and their prgpérat over time have
crystallized into customary international la@ustomary international law
standards may be established by a showing of argleaad consistent
practice of States followed by them from a sendegul obligatiorf’

125. Therefore, it was not impossible for TGH to maké&mence to this material; if TGH
has not done so and has based its arguments solefybitration decisions, most of them

irrelevant and cited incorrectly, it is becauseats not in its favor to do so.

B. THE MINIMUM STANDARD PROTECTS ONLY AGAINST DENIAL OF JUSTICE AND
MANIFEST ARBITRARINESS , AND NOT THE EXPECTATIONS OF THE INVESTOR

126. The reality is that, as explained in previous Isti¢he narrow position established under
the Treaty, which guarantees only the internatiomahimum standard and clearly
differentiates it from the fair and equitable traant, reflects the current trend, especially in
the North and Central American region. As the midlstated irGlamis Gold

#3 United Nations Conference on Trade and DevelopmeRair and Equitable Treatment
UNCTAD/DIAE/IA/2011/5, 2012 Exhibit RL-26.

24 OECD, “Fair and Equitable Treatment Standard fmerhational Investment Law” ininternational
Investment Law: A Changing Landscape. A Companiolanve to International Investment Perspectives
(2005), Chapter 3, available on the Internet at
http://www.oecd.org/daf/inv/internationalinvestmamteements/40077877 .pdf

25 see work carried out by the Working Group onRetationship between Trade and Investment of th@©WT
available on the Internet at http://www.wto.org/ksigtratop_efinvest_e/invest_e.htm.

#% United Nations Centre on Transnational Corponatiand International Chamber of CommerBiateral
Investment Treaties 1959-19@11992), available on the Internet at http://ungictad.org/data/e92iial6a.pdf.

27 Andrea Menaker, “Standards of Treatment: Natiohedatment, Most Favoured Nation Treatment and
Minimum Standard of TreatmentAPEC Workshop on Bilateradnd Regional Investment Rules and
AgreementsAPEC Committee on Trade and Investment Experts rbd-18 May 2002, p. 109. Available
on the Internet at http://publications.apec.orglizalion-detail.php?pub_id=531.
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The State Parties to the NAFTA can always chooseetyotiate a higher
standard against which their behavior will be jutigé is very clear,
however, that they have not yet done so and therefdoreach of Article
1105 still requires acts that exhibit a high lewdlshock, arbitrariness,
unfairness or discriminatiof®

127. The case law shows this trend. Again, @lamistribunal explained:

[T]o violate the customary international law minimwstandard of treatment
codified in Article 1105 of the NAFTA, an act mube sufficiently
egregious and shocking — a gross denial of justitanifest arbitrariness,
blatant unfairness, a complete lack of due pro@sdent discrimination, or

a manifest lack of reasons so as to fall below accepted international
standards and constitute a breach of Article 1105{1

128. As UNCTAD explains in its recent study on this tpi

129.

A high threshold has been emphasized in the comteapplication of the
minimum standard of treatment under customary matéonal law. The
classic early tests of the MST required a violattonbe “egregious” or
“shocking” from the international perspective. Eviough the world has
moved on, and the understanding of what can beidenesl egregious or
shocking has changed, these terms still convey ssage that only very
serious instances of unfair conduct can be helieach of the MST

[..]

A second approach, using a somewhat lower threshalsl been taken by
tribunals applying an unqualified FET standard (dme not linked to the

customary law MST). These tribunals have — alled tesser extent — also
tended to express a significant degree of deferdocehe conduct of

sovereign State&°

Furthermore, in its recommendations to States abowtto write a fair and equitable

treatment clause, UNCTAD explains:

218

219

220

Glamis Gold Ltd. v. United States of Amer{tENCITRAL Case) Award, 8 June 200@xhibit CL-23, para.

Ibid., para. 616 (Emphasis added).

United Nations Conference on Trade and DevelopmeRair and Equitable Treatment
UNCTAD/DIAE/IA/2011/5, 2012 Exhibit RL-26, pp. 86-87 (Emphasis added).
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A reference to the MST [minimum standard of treatthesssumes that
tribunals examining FET claims will hold the claintao this demanding
standard[...] [T]he main feature of this approach remainkigh liability
threshold that outlaws only the very serious breath

130. Another example i$hunderbird v. Mexico

Notwithstanding the evolution of customary law gndecisions such as
Neer Claim in 1926, the threshold for finding a viotati of the minimum
standard of treatment still remains higis illustrated by recent international
jurisprudence. For the purposes of the present taselribunal views acts
that would give rise to a breach of the minimumndtad of treatment
prescribed by the NAFTA and customary internatiolaal as those that,
weighed against the given factual context, amoonttgross denial of
justice _or manifest arbitrariness falling below egi@ble international
standard$*

131. The requirement of that the action in question bdigqularly grave for there to be a

violation of the international minimum standard videntified as follows by the tribunal in the

Cargill v. Mexicoaward, curiously cited favorably by TG#

[T]he lack or denial must be “gross,” “manifest¢omplete,” or such as to
“offend judicial propriety.” The Tribunal grants ah these words are
imprecise and thus leave a measure of discretidnbienals. But this is not
unusual. The Tribunal simultaneously emphasizesyeker, that this
standard is significantly narrower than that prédanthe Tecmedaward
where the same requirement of severity is not ptese

[...] If the conduct of the government toward the dstment amounts to
gross misconduct, manifest injustice or, in thessi@ words of theNeer
claim, bad faith or the willful neglect of dutywhatever the particular
context the actions take in regard to the investiteen such conduct will
be a violation of the customary obligation of faid equitable treatment.

[..]

To determine whether an action fails to meet thguirement of fair and
equitable treatment, a tribunal must carefully exemwhether the
complained of measures were grosslgfair, unjust or idiosyncratic;

2L Ipid., pp. 105-106 (Emphasis added).

2 |nternational Thunderbird Gaming Corporation v. ted Mexican State§JNCITRAL Case) Award, 26
January 2006&xhibit CL-25, para. 194 (Emphasis added, footnotes omitted).

23 Claimant's Post-Hearing Brief, para. 46.

Page 57



arbitrary beyond a merely inconsistent or questidmaapplication of
administrative or legal policy or procedyre].?**

132. Therefore, the international minimum standard ssldemanding for States than fair
and equitable treatment. It is violated only in ttese of particularly egregious and severe

conduct, and, specifically, requires an elemernigint.

133. The States party to the DR-CAFTA have also expthitwethe Tribunal their common
intent and mutual understanding regarding the edrdéthe international minimum standard,
the obligation by which they intended to be bouhis collective understanding of the States
regarding the obligation to which they agreed rdbig on the parties to this proceeding and
the Tribunal:

€)) For example, the United States stated that “Staimg modify or amend their
regulations to achieve legitimate public welfargeshives and will_not incur
liability under customary international law merehecause such changes

interfere with an investor's ‘expectationabout the state of regulation in a

particular sector. Regulatory action violates ‘@nd equitable treatment’ under
the minimum standard of treatment where, for examplamounts to a denial
of justice as that term is understood in customary inteonatilaw, or_ manifest
arbitrariness falling below the international minimum standard...]
Determining a breach of the minimum standard ddttreent ‘must be made in
the light of the high measure of deference thatrmdtional law generally
extends to the right of domestic authorities toutatg matters within their

borders™??°

(b) EI Salvador stated that “[d]Jue to the origin of tMenimum Standard of

Treatment in customary international law, as arokibs floor to the treatment

States may provide, onfytate actions of an extreme natoam violate the

24 cargill, Incorporated v. United Mexican Stat¢éCSID Case No. ARB[AF]/05/2) Award, 18 September
2009,Exhibit CL-12, paras. 285, 286, 296 (Emphasis added).

2% Non-Disputing Party Submission of the United &taif America, 23 November 2012, paras. 6, 7 (Esipha
added, footnotes omitted).
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(€)

(d)

Minimum Standard of Treatment. [...] Because the $ocnust be on the

conduct of the State, it is incorrect to make mfiee to the legitimate

expectations of the investdo decide if the State has complied with the

Minimum Standard of Treatment. State conduct isahly relevant factor for
this purpose, because the Minimum Standard of fireat must be an objective

concept that evaluates the treatment a state actmah investor??®

The Dominican Republic stated that “[w]ith regaodttie minimum standard of
treatment granted to foreigners under customargrmational law, [...] a
violation of the standard consists of [...] [a]n egoeis and shocking denial of
justice. [...] A manifest arbitrariness [...]. Due toetorigin of the minimum
standard of treatment in customary international, las an absolute “floor,”
only egregious, outrageous and shocking Staterectitay violate the minimum
standard of treatment. [...] Given that the focusudthdoe on the practice and
conduct of the State, the Dominican Republic aletes that it is wrong to

include investors’ expectation®

Honduras explained that “only State actions of atreene, excessive or
injurious nature can violate the minimum standafdreatment, [...] a gross
denial of justice, manifest arbitrariness [...]. [Bd@ise the focus must be on the
conduct of the State, the Republic of Honduras damsconsider it valid or
necessary to make reference to the expectationsivestors for deciding

whether the minimum standard of treatment has biegated 222

134. The States’ interpretation coincides with thathef tase law, which understands that, in

a regulatory context such as the one being coreidet is manifest arbitrariness (and, if

applicable, denial of justice, which TGH does nigge) that may result in a violation of the

2% Non-Disputing Party Submission of the RepublicEbfSalvador, 5 October 2012, paras. 13, 14 (Eniphas

227

228

added).
Non-Disputing Party Submission of the DominicagpRblic, 2 October 2012, paras. 6, 7, 10.

Non-Disputing Party Submission of the RepublicHifnduras, undated, paras. 9, 10. Unofficial Ehglis
translation. In its original Spanish version it dea“solamente acciones de carécter chocante, iegces
ultrajante, de parte de un Estado, pueden violarival minimo de trato, [...] una grave denegacién de
justicia, una arbitrariedad manifiesta [...]. [D]ebid que el enfoque debe ser en la conducta dedddta
Republica de Honduras no considera valido ni newedzacer referencia a las expectativas de los
inversionistas para decidir si se ha violado ethminimo de trato.”
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international minimum standard. They also agre¢ tiwa doctrine of legitimate expectations
should be excluded as a valid criterion for judging conduct of the State under this standard.

This is confirmed by the cases that TGH itselfite
135. For example, in th€argill v. Mexicocase the tribunal explained:

The Tribunal notes that there are at least two &WErds, both involving a
clause viewed as possessing autonomous meaninghéva found an
obligation to provide a predictable investment emwvinent that does not
affect the reasonable expectations of the investothe time of the
investment. No evidengc@owever, has been placed before the Tribunal that
there is such a requirement in the NAFTA or in casry international lay

at least where such expectations do not arise faonontract or quasi-
contractual basi€®

136. Another example is the ca§aur v. ArgentinaAlthough the applicable standard was
fair and equitable treatment, the tribunal explditieat “[tlhe connection between FET [fair
and equitable treatment] and FPS [full protectiod aecurity] standards and the concept of

legitimate expectations becomes relevant when wassior alleges that the State has modified

the existing legal framework in an arbitrary mantfé? That is to say, it is the arbitrariness

that in any event serves as the criterion for suppgp a violation, not the expectations

themselves.
137. The same concept was recognized by the triburdbipil v. Canada

This applicable standard does not require a Statedintain a stable legal
and business environment for investments, if thisiiended to suggest that
the rules governing an investment are not permittechange, whether to a
significant or modest extent. Article 1105 may poitan investor from
changes that give rise to an unstable legal anthéss environment, but
only if those changes may be characterized asrampibr grossly unfair or
discriminatory, or otherwise inconsistent with thestomary international
law standardin a complex international and domestic environinthere is
nothing in Article 1105 to prevent a public auttprfrom changing the
regulatory environment to take account of new pediand needs, even if

22 cargill, Incorporated v. United Mexican Stat¢iCSID Case No. ARB[AF]/05/2) Award, 18 September
2009,Exhibit CL-12, para. 290 (Emphasis added, footnotes omitted).

#9 SAUR International S.A. v. Republic of Argentfif@SID Case No. ARB/04/4) Decision on Jurisdictiamd
Liability, 6 June 2012Exhibit CL-107, para. 496 (Emphasis added). Unofficial Englistngtation. In its
original Spanish version it reads: “[lJa conexidmtre los estandares de TJE [trato justo y equithtvPPS
[plena proteccion y seguridad] y la nocién de efgte@s legitimas, deviene relevante cuando unréove
alega gue el Estado ha modificado arbitrariamenteaeco legal existentée
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some of those changes may have far-reaching coesegs and effects, and
even if they impose significant additional burdeas an investor. Article
1105 is not, and was never intended to amount tguarantee against
regulatory change, or to reflect a requirement #ratnvestor is entitled to
expect no material changes to the regulatory frammlewvithin which an
investment is madé€sovernments change, policies change and rulesgeha
These are facts of life with which investors andegal and natural persons
have to live with. What the foreign investor isidadl to under Article 1105
is that any changes are consistent with the reaqueines of customary
international law on fair and equitable treatmdittose standards are set, as
we have noted above, at a level which protectsagagregious behavior. It
is not the function of an arbitral tribunal estabhd under NAFTA to
legislate a new standard which is not reflectedtha existing rules of
customary international law. The Tribunal has neg¢rb provided with any
material to support the conclusion that the rulesustomary international
law require a legal and business environment tanlaétained or set in
concreteé®

138. In summary, legitimate expectations are not the@@ronstrument for judging whether
the State’s conduct falls within the confines oé timternational minimum standard. The
concept of legitimate expectations does not eliteinthe need to examine how severe the
State’s conduct must be to violate international. I8pecifically, the changes to the regulatory
framework subject to sanction are those that maylren manifest arbitrariness, because the
commitments clearly assumed with respect to thegtor are deliberately, and through the use

of government or legislative instruments, disregdrd

C. GUATEMALA HAS NOT COMMITTED ANY MANIFESTLY ARBITRARY ACT

139. As explained above, TGH’'s Post Hearing Brief conéirthat the dispute concerns
whether, once the opinion of the Expert Commissi@s issued, the CNEE was responsible
for determining on its own if the distributor’s ffstudy could be used to establish the tariffs,
or if these had to be established on the basiaathar independent tariff study. As is now well
known?*?the LGE and RLGE clearly state that it is the CNB& approves the tariff review
methodology, the tariff studies, the VAD that coraplwith the law and, ultimately, the tariffs.
These also state that the CNEE can order its omfhgtudies from independent consultants,

%L Mobil Investments Canada Inc. and Murphy Oil Cortam v. CanadgICSID Case No. ARB (AF)/07/4)
Decision on Liability andQuantum (public version), 22 May 201ZExhibit RL-37, para. 153 (Emphasis
added).

22 gee Section 11.B.1 above.
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as was always advised by the father of the LGE, Bérnsteirf>> On the contrary, there is

nothing in the LGE and RLGE that states that theoelld be a new tariff study from the

distributor after the pronouncement of the Expesimthission, much less that it would be
approved by the Expert Commission. Nor is it stateat tariffs must be determined on the
basis of that tariff study. In fact, as previouglyplained, the provision to that effect that
existed in the draft was eliminated in the finaisien. Therefore, it was not unusual that the
CNEE would consider itself to be ultimately resgbtes for determining the consequences
resulting from the Expert Commission’s pronouncemé&onsequently, the CNEE had not
only the authority, but also the obligation, toetatine if the Bates White study complied with
the regulatory framework. No other authority coaksume that duty. This was categorically
recognized by the Constitutional Court in its twecisions in this case, and TGH does not

accuse the Court of manifest arbitrariness (whiollds amount to a denial of justicg.

140. This scenario is in no way an example of arbitess) much less manifest arbitrariness,
that violates the international minimum standarderif the CNEE had been mistaken in its
interpretation of the regulatory framework (whictasvnot the case, as confirmed by the
decisions of the Constitutional Court), at mostwibuld be a question of a domestic
administrative offense or regulatory irregularity, be judged, as it was, by the local courts.
The very cases cited by TGH prove this.

141. Saur v. Argentina for example, dealt with Argentina’s breach of agreement

establishing the terms for the tariff system of atev treatment concession. The tribunal
deemed that the possible violation of domesticanrt@ctual regulations did not constitute a
violation of fair and equitable treatment (a prdéitet much broader than that which is

applicable here):

23 Js Bernstein “Some Methodological Aspects to @msin Terms of Reference for Distribution Value
Added Studies,” May 200Exhibit R-23, p. 2. (“To exercise its control authority, the ER must be able to
perform a critical analysis of each step in thelgtoarried out by Distributors, which, in practiéeplies
carrying out an independent study, but using theesaethodology.”)

%4 Decision of the Constitutional Court (Consolidh@ase Files 1836-1846-2009) Appeal of Amparo Dutjs
18 November 2009xhibit R-105, Sections | and Il; and Decision of the Constitngl Court (Case File
3831-2009) Amparo Appeal, 24 February 2(Exhibit R-110, Sections | and II.
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The FET [fair and equitable treatment] and FPSI [frbtection and security]
standard is different from the duty of States tbhead to their own legislation [...].
The fact that a State is violating its own lawscontracts does not constitute a
necessary or sufficient condition to understand tha international FET or FPS
standard has been violated. International Law dudscover every regulatory or
contractual breach of a State under all circumstanic in these cases the injured
party should seek protection through the domesdizjal system [...}>°

142. The tribunal understood that the determining fadtar this violation of fair and

equitable treatment was that Argentina had actexhiionally against the concession:

The facts described evidence that the Provinciathduties—the Executive

Branch and the EPAS—decided to postpone the tafieases to which OSM
was entitled, consciously accepting its financidararsgulation and the

deterioration of the service collapse situation, & to thus precipitate an
intervention that would lead to rescinding the Gzsston and renationalizing the
service. This type of conduct is obviously inconiplat with the FET standard
required by the APRI*®

143. In Cargill v. Mexicq the tribunal found that there was a violationtlog international

minimum standard because “[b]y far, the Tribunadl§ most determinative the fact that the

import permit was put into effect by Mexico witretlexpress intention of damaging Claimant’s

HFCS investment to the greatest extent possibletti® reason, the Tribunal finds this action

to surpass the standard of gross misconduct anudre akin to an action in bad faitf”

TGH admits that “mere negligence by a regulatomray, without more, may not violate the

minimum standard.**® However, and contradictorily, it opines that “intienality [...] is not

required for a finding of arbitrarines&® If negligence does not violate the international

235

236

237

238

239

SAUR International S.A. v. Republic of Argenffi@SID Case No. ARB/04/4) Decision on Jurisdictenmd Liability, 6
June 2012Exhibit CL-107, para. 483. Unofficial English translation. Indisginal Spanish version it reads: “El estandar
de TJE [trato justo y equitativo] y PPS [plena peaton y seguridad] es diferente del deber de tadés de atenerse a
su propia legislacion [...]. Que un Estado esté inendo en incumplimiento de sus propias leyes oratws no
constituye ni condicion necesaria ni suficienteapgue se entienda violado el estdndar iusinternaktde TJE o de PPS.
El Derecho internacional no cubre todo incumplirtoemormativo o contractual de un Estado en todasitaunstancias
— en estos casos el perjudicado debe buscar piectravés del sistema judicial interno [...].”

Ibid., paragraph 506. Unofficial English translationittnoriginal Spanish version it reads: “Los hectlescritos prueban
indiciariamente que las Autoridades Provincialed Poder Ejecutivo y el EPAS — decidieron pospdoeaumentos de
tarifa a los que OSM tenia derecho, aceptando isriemente su estrangulamiento financiero y elvagnéento de la
situacion de colapso del servicio, para asi precipina intervencion que llevara a la rescisiériad€oncesion y la
renacionalizacion del servicio. Una conducta de &b a todas luces es incompatible con el estateldJE exigido por
el APRL”

Cargill, Incorporated v. United Mexican Statd€SID Case No. ARB[AF]/05/2) Award, 18 Septem2€09, Exhibit
CL-12, para. 298.

Claimant's Post-Hearing Brief, para 46. Unoffidiaglish translation. In its original Spanish versit reads: “la mera
negligencia de un ente regulatorio no puede, s& mmortar la violacion del estandar minimo déotfa

Ibid. Unofficial English translation. In its original Spigh version it reads: “la intencionalidad tampesmecesaria para
que pueda determinarse que hubo arbitrariedad.”
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minimum standard, then intentionality or intentibmasconduct is necessary for this violation

to exist.

144. In any event, the scenarios $aur and inCargill are completely different from this
case. Here, TGH submits a dispute regarding theescd the regulation, and in spite of
knowing full well that it is insufficient to suppoits claim, TGH speaks of politicization,
abuses of power, fundamental alteration of the leggry framework, etc. — none of which it
can prove. The circumstances of the case are sitnildnose of théMobil v. Canada In that
case, the claimant accused Canada of violatingirtternational minimum standard with
respect to how it had interpreted and applied ¢gellatory framework in regard to the amounts
that oil companies had to invest to be guaranteeihio incentives and benefits. The Canadian
courts had already found in favor of the regulaibne tribunal dismissed the complaint,
specifically because the standard does not prdemgitimate expectations based on the
maintenance of an unaltered regulatory framewonk] also because the Canadian judicial
decisions, which are “dispositive of the issuest taidse as a matter of Canadian I&”
contradicted (as here) the interpretation of trgeilieory framework as the claimant presented
it. Under these circumstances, “there is no eviddsgfore the Tribunal that the Respondent, or
any other bodies for which it is internationallgpensible, acted in a manner that was intended
to damage the Claimants’ investments, whether ¢ontlaximum extent possible or even at
all.”?** As can be seen, the element of intent is aga@vaek when it comes to applying the

international minimum standard.

145. ltis curious that TGH cites the casemire v. Ukrain€;?in which the tribunal deemed
that its role was not to judge whether or not thgutator acted correctly in awarding certain

licenses:

The Tribunal is not thereby suggesting that a bremzurs if the National
Council makes a decision which is different frone thne the arbitrators
would have made if they were the regulators. Thérators are not superior
regulators; they do not substitute their judgmenttiat of national bodies

240 Mobil Investments Canada Inc. and Murphy Oil Costam v. CanadgICSID Case No. ARB (AF)/07/4)
Decision on Liability andQuantum(public version), 22 May 201Exhibit RL-37, para. 167.

2L bid., para. 151.
22 Claimant's Post-Hearing Brief, para. 43.
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applying national laws. [...] A claim that a regulstaecision is materially
wrong will not suffice?*®

146. In Lemire the violation occurred because of evidence of ‘®ecret awarding of
licences, without transparency, with total disrelgaf the process of law and without any
possibility of judicial review.*** None of this is applicable here, where the dispatecerns
the interpretation of the regulatory framework.idt true that TGH makes allegations of
political motivation, but it makes no attempt t@pe them. In addition, recourse to the local

courts to settle the dispute existed at all times.

147. TGH once again cites thELSI case from the International Court of Justit€Jj,
approving the definition of arbitrariness in thaise, but it does not analyze the case in the
slightest® It should be recalled that the ICJ understoodtrarimess to be conduct that
intentionally violates the legal system: “a wilfdisregard of due process of law,” and which
therefore shows disdain for the principle of thelérof law.”*® A mere domestic illegality

(which in any case does not even exist here) doegive rise to arbitrariness:

Yet it must be borne in mind that the fact thataah of a public authority
may have been unlawful in municipal law does natessarily mean that
that act was unlawful in international law, as eawh of treaty or otherwise.
A finding of the local courts that an act was urflawnay well be relevant
to an argument that it was also arbitrary; but tself, and without more,
unlawfulness cannot be said to amount to arbitessn][...F*

148. What is required is that the violation be deliberahtentional and willful, which is

precisely what arises from the concept of “wilfusrégard” mentioned by the ICJ. One must
consider that one of the elements the ICJ congdderbave ruled out arbitrariness was that the
measure, though questionable or even obviouslgallevas taken in exercise of the duties of
the authority in question, and “in the context nfaperating system of law and of appropriate

remedies of appeaf’®

23 Joseph C. Lemire v. Ukrai(éCSID Case No. ARB/06/18) Decision on Jurisdiatand Liability, 21 January
2010,Exhibit CL-104, para. 283.

244 bid., para. 418.

25 Claimant's Post-Hearing Brief, para. 41.

246 Elettronica Sicula S.p.A. (ELSI) (USA v. Ital¥989] ICJ Rep 15, 20 July 1988xhibit RL-1 , para. 128.
27 pid., para. 124.
28 bid., para. 129.
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149. Guatemala has illustrated precisely these condbpiaghout this case, in which it has
cited abundant case law showing how customarynatemal law (and even fair and equitable
treatment) never censures regulatory measures r&ghrd to which the local courts have

already passed judgment, as in this ¢458s the tribunal stated itberdrola:

It is not enough [...] that the Claimant convinces Thibunal that its
interpretation of Guatemalan laws and of the tezdlrand economic
models is correct and that the one adopted by tHEECis wrong
[...] for the Tribunal to consider that there is angime claim that

Guatemala violated the standard of fair and eqleitabeatment
[...].2%°

150. It is also worth considering the irregularitiestticharacterized the actions of EEGSA
and its consultant Bates White during the tariffieev process. This lack of good faith
collaboration on the part of EEGSA led the CNEEafiprove a tariff study that inspired
confidence, and not that of Bates White. The CNBEomly had the capacity but also the duty
to act in this manner, as TGH’s own expert, Mr.gkla, testified in his written statement and

at the Hearing:

Q. [Y]ou state [...] “The law establishes that thensaltant must
prepare an independent Tariff Study based on otgeatformation
and reliable techniques.” Is that correct? [...]

A. Yes. [...] That is what is preferred. Well, th&swhat is stated in
the law.

Q. Therefore, if the study does not have objedti@rmation and is
not based on reliable techniques, it means thanibt in accordance
with the law; correct?

[...]
A. Yes, that is correct.

Q. And CNEE is the one that has to make sure thatlaw is
implemented and also enforced?

A. Yes. That the law is enforcétf.

29 For example, Respondent’s Rejoinder, paras. @7-10

%0 berdrola Energia S.A. v. Republic of Guateméd@SID Case No. ARB/09/5) Award, 17 August 2012,
Exhibit RL-32, para. 368.

L Tr. (English), Day Five, 1207:9-1208:12, Paradalii Alegria.
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151. Thus, the CNEE not only had the authority, but als® obligation, to decide whether
the Bates White study complied with the regulatbgmework. No other authority could

assume that duty.

152. In summary, there was never any arbitrariness, nmash manifest arbitrariness, a

concept that the tribunal explained@amis Goldas follows:

[T]he Tribunal notes the standard articulated abav¢o when an act is so
manifestly arbitrary as to breach a State’s ohbget under Article 1105:
this is not a mere appearance of arbitrariness-tbanal’'s determination
that an agency acted in way with which the tribudishgrees or a State
passed legislation that the tribunal does not foodative of all the ills
presented; rather, this is a level of arbitrarinéisat, asInternational
Thunderbird put it, amounts to a “gross denial of justice ornifest
arbitrariness falling below acceptable internati®tandards.The act must,
in other words, “exhibit a manifest lack of reasdR¥

D. GUATEMALA HAS NOT VIOLATED ANY LEGITIMATE EXPECTATIO N OF TGH

153. As explained above, the doctrine of legitimate expgons does not apply in the scope
of the international minimum stand&rd.In any event, the expectations that TGH claims to
have, as has already been addressed &Bbams merely that the regulatory framework should
be interpreted and applied as TGH understand$t 1B to say, this is a matter of once again
stating its disagreement with the CNEE’s interpgretaof the regulation, but now cloaking that

argument in the doctrine of legitimate expectations

154. In any case, legitimate expectations require sjpegrbmises or commitments from the

State to the investor, as evidenced inGhemis Goldaward:

[A]s the Tribunal has explained in its discussidnhe 1105 legal standard,
a violation of Article 1105 based on the unsettlio§ reasonable,
investment-backed expectation requires, as a thlésircumstance, at least
a quasi-contractual relationship between the Statethe investor, whereby
the State has purposely and specifically inducedrthiestment>

%2 Glamis Gold Ltd. v. United States of Amer{tilNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para.
803.

3 Respondent’s Post-Hearing Brief, paras. 284-291.

4 gee Section 11.B.3 above.

%5 Glamis Gold Ltd. v. United States of Amer{tilNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para.
766.
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155. Another example is the award EDF v. Romaniaapplying the broadest standard of

fair and equitable treatment:

The idea that legitimate expectations, and theeeki# T, imply the stability
of the legal and business framework, may not beecorf stated in an
overly-broad and unqualified formulation. The FETght then mean the
virtual freezing of the legal regulation of econaenactivities, in contrast
with the State’s normal regulatory power and thel@ionary character of
economic life._ Except where specific promises @resentations are made
by the State to the investdhe latter may not rely on a bilateral investment
treaty as a kind of insurance policy against tis& of any changes in the
host State’s legal and economic framework. Sucheetgbion would be
neither legitimate nor reasonable.

Further, in the Tribunal’s view, the FET obligaticannot serve the same
purpose as stabilization clauses specifically gmmo foreign investors?

156. The tribunal ruled the same wayA&S v. Hungary

A legal framework is by definition subject to changs it adapts to new
circumstances day by day and a state has the sgverght to exercise its
powers which include legislative acts.

[.]

[NJo specific commitments were made by Hungary thatild limit its
sovereign right to change its law (such as a stallause) or that could
legitimately have made the investor believe thatinange in the law would

occur®’

157. Other cases were previously cited by GuatemalasirPbst Hearing Brief® TGH
refers to cases from the Argentine crisis, butllimfthose cases expectations were contained,
in addition to in the law and regulations, in théding rules and in the concession agreements

themselve$>®

%% EDF Services Ltd v. RomanfCSID Case No. ARB/05/13) Award, 8 October 20B8hibit RL-13, paras.
217-218 (Emphasis added).

7 AES Summit Generation Limited and AES-TISZA EROMU K Hungary(ICSID Case No. ARB/07/22)
Award, 23 September 201Bxhibit RL-24 , paras. 9.3.29, 9.3.31.

%8 Respondent’s Post-Hearing Brief, paras. 297-304.

#9 E.g, Enron Corporation & Ponderosa Assets, L.P. v. Réipuif Argentina(ICSID Case No. ARB/01/3)
Award, 22 May 2007Exhibit CL-21, para. 128{ G&E Energy Corp., LG&E Capital Corp., and LG&E
Int'l Inc. v. Republic of ArgentingICSID Case No. ARB/02/1) Decision on Liability, Gctober 2006,
Exhibit CL-27, para. 119CMS Gas Transmission Co. v. Republic of Argeni6&ID Case No. ARB/01/8)
Award, 12 May 2005 Exhibit CL-17, paras. 161-166. See alQuez, Sociedad General de Aguas de
Barcelona S.A. and InterAgua Servicios IntegralesAbua S.A. v. Republic of Argentii€SID Case No.
ARB/03/17) Decision on Liability, 30 July 201Bxhibit RL-17, para. 212.
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158. Guatemala reiterates that TGH cannot provide evideof any alleged legitimate
expectation that it would have acquired or that dwave been created for it at the time of the
privatization of EEGSA, when TGH did not even eX¥tin any event, neither the Sales
Memorandum nor the roadshows documentation estalsliany of the “promises” that TGH
claims to have received, for example, regarding tbie of the Expert Commission or
regarding the CNEE’s obligation to approve the VB@sed on the distributor’s stuéfy.

159. Furthermore, even though there has been no reguleb@ange, no guarantee was ever
given to TGH or Teco that there would be no chadgethe contrary, in the contracts under
which EEGSA operates, and therefore TGH operatetbgislative and regulatory changes are
fully accepted™ Finally, Guatemala has already explained in previsubmissions that the
frustration of legitimate expectations only occushen the legal framework has been
fundamentally abrogatéd® given that “any reasonably informed business permsvinvestor
knows that laws can evolve in accordance with #wegived political or policy dictates of the

284 and an investor “may not rely on a bilateral irinent treaty as a kind of insurance

times,
policy against the risk of any changes in the I8tate’s legal and economic framework. Such
expectation would be neither legitimate nor reabtm®> There has been no fundamental

abrogation of the legal framework in this c&%e.

20 see, for example, Rejoinder, paras. 173-181.

281 g5ee Section 11.B.3 above.

%2 Authorization Contract Between the Ministry of éégy and Mines and Empresa Eléctrica de Guatemala

S.A., 15 May 1998Exhibit C-31, Clause 20; Final Electricity Authorization Agreem for the Departments
of Chimaltenango, Santa Rosa and Jalapa, 2 Feb1989,Exhibit R-20, Clause 20 (“[EEGSA] agrees to
comply with all the provisions of the [LGE] and §f/RLGE] and amendments to them and other regutation
and provisions of general applicatipfEmphasis added).

For example, Rejoinder, paras. 205-210.
%4 AES Summit Generation Limited and AES-TISZA EROMU K Hungary(ICSID Case No. ARB/07/22)
Award, 23 September 201Bxhibit RL-24 , para. 9.3.34.

% EDF Services Ltd v. Roman{{CSID Case No. ARB/05/13) Award, 8 October 20B8hibit RL-13, para.
217.

See Section 11.B.2 above.
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V. DAMAGES
160. As Guatemala has repeatedly stated, this Tribumalld only consider the arguments

of the parties regarding the alleged damagesdééms that it has jurisdiction to decide the
matters in dispute in this case and, in additibbelieves that Guatemala violated international
law. In this section, Guatemala will limit itsetf torrecting certain arguments made by TGH

in its Post Hearing Brief, referring the Tribunalits briefs regarding the rest of its arguments.

A. THE 2008-2013TARIFF REVIEW SHOWS THAT THE CALCULATION IN PERPET UITY
PERFORMED BY THE CLAIMANT 'S EXPERT IS INCORRECT

161. The truth is that there are no significant differesn between the parties regarding
EEGSA's value in the actual scenario, which hasclallg been determined by the value of the
sale of EEGSA to EPM. However, as Guatemala expdhin its Post Hearing Brief, it is
incorrect to consider the alleged measures as fpsipa nature for the purposes of calculating
damages, as TGH doé8’ This is obvious given the imminent possibility ttaatariff increase

will be granted to EEGSA in the tariff review thatunder way>®

162. In its Post Hearing Brief, TGH maintains that Mrad¢gmarek did not assume that the
2008 tariff would remain the same in the futuret father that, in projecting its cash flow, he
took into account probable inflation, grid growihdafuture losse€? It is clear, however, that

this is mere rhetorical justification on the parffT&H. In reality, these adjustments do nothing
more than perpetuate the alleged effect of the asgyh measures on TGH'’s investment. TGH
also denies that Mr. Kaczmarek made projectionpametuity, but rather claims that he
projected until 2018 and then issued a final vdhreEEGSA?™ But that is also false. The

reality is that this final value is calculated e basis of projections in perpetuity made by Mr.

Kaczmarek, and as such this distinction does remtive the problem with TGH’s valuatiéf-

%7 Respondent’s Post Hearing Brief, Section V.C.

%8 Respondent’s Post Hearing Brief, Section V.C.

%9 Claimant's Post Hearing Brief, para. 171.

20 Claimant’s Post Hearing Brief, para. 172.

271

KaczmarekAppendix CER-2, para. 197.
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B. TGH’'S ATTACKS ON GUATEMALA 'S BUT FOR VALUATION DO NOT BEAR CLOSE
EXAMINATION

163. Instead of defending its owout for valuation, in its Post Hearing Brief, TGH made
significant efforts to attack the valuation made@ayatemala’s experts. However, as explained
below, these attacks are entirely unfounded.

164. First, TGH criticizes Dr. Abdala for not having used tBates White study of 28 July
as abut forscenario, as Mr. Kaczmarek did.As explained in detail in the Post Hearing Brief,
there is no legal provision that states that thesatiant himself must correct his stdyHad
the CNEE decided that the study could be correatef]l to it to the CNEE to study the
pronouncements and incorporate them. Guatemalaalheady explained that this was not
possible because of the serious flaws in the MajuBly and the time available. As a result,
the CNEE considered itself obligated to use thdaSsudy. If this Tribunal considers that
using this study is a violation of internationalvlaon the part of Guatemala, then it must
determine the damage resulting from using the May8y according to how the CNEE may
have corrected it and not based on the study deddxry Bates White itself. This is precisely
the exercise that Mr. Damonte carried out and EivatAbdala used as laut for scenario. As
explained earlier, the Expert Commission’s FRC amst serious technical errors, which is
why no regulator used it. Under these circumstgrnidesDamonte used an FRC that contained
an imputed amortization value very similar to thaed in 2003 (29.6%). It is noted that this
value is conservative compared to EEGSA’s actuglretgation values (43.5%) and those
applied to Deorsa-Deocsa (42.2%%)With respect to TGH'’s accusations that Mr. Damatide
not incorporate all of the Expert Commission’s mancements, as explained in detail in the
Post Hearing Brief, the pronouncements not includexte those that required input or
information from EEGSA and optimizatiGft. As explained earlier, the inclusion of these

changes would have only further reduced the stud){R and VAD value’’®

22 Claimant's Post Hearing Brief, paras. 175-177.

2’3 Respondent’s Post Hearing Brief, paras. 44-47.

2% Direct examination of Mario Damonte, slide 17.

2> Respondent’s Post Hearing Brief, para. 194.

2% Respondent’s Post Hearing Brief, para. 194.
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165. Secondly TGH argues that Dr. Abdala’s model is deceptieeduse it “contains a
“Control Panel” tab with options to select diffetesombinations of assumptions, including
assumptions for the VNR, FRC, and Capital ExpemeguHowever, selecting the “NCI” or
Navigant VNR and FRC assumptioaso changes the capital expenditure assumptioffs.”
This is incorrect. The capital expenditure “sceosirithat TGH mentions do not change. What
changes is the “amount” of capital expendituresictvhs reasonable considering that: (i) to
take NCI using a VNR higher than that used by Guata’s experts indicates that the value of
electric distribution grid is higher and, therefotikee cost of replacing it (replacement capital
expenditures) is necessarily highérand (i) NCI's FRC contains useful lives of assttat
are slightly different from those of Guatemala'pents. Therefore, the capital expenditure to
replace assets will change slightly because thetassust be replaced at different intervals. In
any event, except for two modifications specifigadixplained in the second rep6it,the
entire model by Guatemala’'s experts was presentetl explained in the first report.
Nevertheless, neither TGH nor its expert made amgmoent regarding the alleged problems
with the model either in their briefs or, more ows still, during Dr. Abdala’s cross-
examination at the Hearing. It is clear, therefoteat this is another one of TGH’s

opportunistic arguments.

166. Thirdly, TGH claims that if the valuation done by Guateaisakxperts is modified to
include the Expert Commission’s FRC and the VNR®fuly is included, one arrives abat

for value greater than that estimated by Mr. Kaczmafekirst of all, it is necessary to recall
that this exercise is incorrect because (i) thel@§ study corrected by the consultant is not
supported by the regulatory framework and, in argné, it has been shown in this arbitration
that this study contains substantial errors thdtemaunfit for setting tariffs; and (ii) the Exger
Commission’s FRC contained technical errors thaamhé@ could not be applied in calculating
EEGSA’s VAD. Secondly, the values presented by T&aHnot be corroborated. Furthermore,

the steps that Mr. Kaczmarek took to reach thatlosion have not been provided by him or

2T Claimant's Post Hearing Brief, footnote 669.

" This relationship between the grid value anddbst of replacing/expanding it was explained inaddiy

Messrs. M. Abdala and M. Schoetekppendix RER-1, Section 111.2.1.

The only two modifications made to the valuatiowdel corresponding to the second report were the
correction of an inflation-related adjustment anel éffective income tax rate; see Messrs. M. AbdathM.
SchoetersAppendix RER-4, paras. 93-94.
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20 Claimant's Post Hearing Brief, para. 179-180.
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by TGH; therefore, they must be reject®dThirdly and more importantly, the results
presented by TGH stem from an incorrect analyslse Todification proposed by TGH
involves using the investment expenditures fromNteyy 5 Bates White study corrected by
Damonte as_expensemd those from the 28 July Bates White study (whicmtains

significantly higher income to cover investment emgitures) as incomeAs a result, TGH

creates an inconsistency between the income andnsgp of the different tariff studies,
conveniently considering high inconm®vering high investment expenditures on one hand
(28 July) and low_expensdsr investment expenditures (May 5, as correctgddbmonte)

on the other. The exercise results in artificimhhanced damages.

167. Finally, TGH attempts, using contrived arguments, to makeTthbunal believe that

Dr. Abdala’s testimony was inconsistent with hipag. TGH claims, in particular, that Dr.

Abdala criticized Mr. Kaczmarek’s investment expimes in his direct examination when, in
his second report, he had admitted that, aftedczmarek corrected his model in light of the
criticisms of Guatemala’s experts, the experts mngér disagreed about capital
expenditure$®* This is incorrect. As has been clearly explaingdGuatemala’s experts in

their first reporf® Mr. Kaczmarek’s valuation suffers from a serionsoinsistency when one

considers that the tariffs calculated (and, theesf@EGSA’s income) are based on the VAD
resulting from the 28 July Bates White study whiteprojecting the investment expenditures
(expenses), he ignores that study and uses sigmiljclower investment levels. In his second
report, Mr. Kaczmarek presented corrected capitglerditures (expenses) very similar to
those used by Guatemala’s experts, and in thiseetspuatemala’s experts conclude that
“there are no longer any significant differenceswsen the parties as to the amount of
investments EEGSA would have mad®&"However, the problem that remains with Mr.

Kaczmarek’s model is the incompatibility of a vdrgh VAD (based on the 28 July 2008

Bates White study) with lower amounts of capitapexditures (expensegglose to those

required to maintain the network contemplated m May 5 Bates White model modified by

%L Claimant's Post Hearing Brief, para. 180. Mr. Kmarek only presented some of the steps in higtdire

examination, slide 18, but this information doeg mdlow replication of the value obtained by Mr.
Kaczmarek.

22 Claimant's Post Hearing Brief, para. 181.

283 Messrs. M. Abdala and M. Schoetgkgpendix RER-1, Abdala II, Section 111.2.1.

24 Messrs. M. Abdala and M. Schoeters, Rejoindppendix RER-4, Abdala II, para. 2.
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Damonte¥® The basic principle is that investment expendguf@xpense) must always be
consistent with imputed investment expenditureshiea VAD approved by the regulattf.
Otherwise, one would obtain tariff levels that digproportionate to the value of the network.
As Dr. Abdala explained at the hearing, the investirievels proposed by Mr. Kaczmarek in
his valuation are unsustainable in the long termabee they do not suffice to replace the
assets required to keep the network operatidhah using a level of income that is
disproportionate to the level of capital expendisyrMr. Kaczmarek is simply artificially

increasing TGH’s alleged damages.

168. TGH’s false arguments cannot, however, hide TGHannproblem, which is Mr.
Kaczmarek’s flawed valuation of thieut for scenario and, in particular, the fact that this
valuation is entirely based on the 28 July studyctwvhas Mr. Kaczmarek admitted in the
hearing, he did not even reviél.As Guatemala explained in detail in its Post HenBrief,
the 28 July Bates White study did not contain &lthe pronouncements. Furthermore, its
“approval” by its authgrMr. Giacchino, and by Mr. Bastos, who admittedtthe had neither
reviewed the spreadsheets nor the reffdrtannot validate the exercise carried out by Mr.
Kaczmarek. Recall that, despite Mr. Kaczmarektsrapt to conceal this during his cross-
examination, he prepared his report before Mr. &armprepared his report on the 28 July
study® and, in any event, Mr. Barrera did not dare gimeopinion on the reasonableness of
the 28 July stud¢>*

% In its Post Hearing Brief, TGH insists on defergdMr. Kaczmarek’s comparison between the capiisiof

various companies. However, Guatemala’'s experts hiready explained that the analysis presentddrby
Kaczmarek is seriously flawed and, once these@mrecated, the analysis corroborates the resultmdd by
Messrs. Abdala and Schoeters, see Rejoinder ofrslelss Abdala and M. Schoeters, Appendix RER-4,
Appendix B.1. TGH did not respond to this criticisturing the hearing (nor in its direct examinatafrivir.
Kaczmarek or the cross-examination of Dr. Abdafa) eontinues not to respond to this criticism &Rost
Hearing Brief.

2% Tr, (English), Day Six, 1550:8-13, Abdala.
%7 Tr, (English), Day Six, 1531:4-11 to 1549:20-2@21d4.550:1-6, Abdala.

28 Respondent’s Post Hearing Brief, paras. 25-26.

29 Respondent’s Post Hearing Brief, paras. 198-203.

20 Respondent’s Post Hearing Brief, para. 26.

#1 Respondent’s Post Hearing Brief, para. 209.
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C. THE REASONABLENESS TEST PROPOSED BY TGH COMPLETELY DISREGARDS THE
GUATEMALAN REGULATORY FRAMEWORK

169. In its Post Hearing Brief, TGH insists that its czdétion of alleged damages is
reasonable because it is the only value that worddide TGH with a reasonable IRR (internal
rate of return). To respond to Guatemala’s criticief this exercise during the hearing
(primarily, the error of calculating an IRR for thevestment when the legal framework only
establishes the opportunity to obtain a minimumurretfor EEGSA and not for its
shareholders), TGH presents a calculation of EEGSRR in its Post Hearing Briéf?
However, this calculation continues to assume thatregulatory framework guarantees a
return on the investment in its entirety, includitige initial purchase price. As previously

explained® the Guatemalan regulatory system does not guaranth a return, but rather the

possibility of obtaining a return of between 7% dr8%s of the optimum capital base in each

tariff period The LGE does not guarantee a return on the limtiechase price paid by TGH,
nor a return on TGH's inefficient investments. Batte risks taken by the investor himself and
are irrelevant when calculating the IRR. To argaee TGH does) that this type of calculation is
“standard®® is not a valid justification in this case, whehe L.GE specifically excludes this

possibility.

170. To support its weak position, TGH mischaracteriaesarticle written by Guatemala’'s
experts, arguing that the “Respondent’s own expgrees that a well-managed enterprise
should be able to recover its cost of capital, #nad an IRR analysis is an appropriate way not
only to confirm a damages analysis, but also toutate damages:® However, in reading the
cited article, it is clear that that method is agidle when “investors have the right to recover
their capital contributions to the firm,” which mot the case for EEGSA since the regulation
does not guarantee a return on the purchase fgiis.very principle was accepted by Mr.

Barrera when he stated:

No, we haven't looked at what actually has beeested because we, as far
as | understand, you're looking at the company divemext five years, sort

22 Claimant's Post Hearing Brief, para. 192.

2% Respondent’s Post Hearing Brief, para. 348.

2% Claimant's Post Hearing Brief, para. 169.

2% bid., para. 188.
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of a prospective analysis. So, what has actuallgnbmvested by the
company, | understand, is not part of the regwatasset base in
Guatemald?®

171. TGH also tries to divert attention from the specierms of the LGE guaranteeing a
return only on the VNR and for each tariff periadtempting to show that the price paid by
TGH was not elevated! First of all, the reality is that the price offered by TGH whe
highest among all of the other bidders. This melaasif TGH had offered less for EEGSA, its
IRR would have been higher. What this shows is ¢haariable (the price offered), which is
beyond Guatemala’s control (and is controlled solsi TGH), cannot be used as a basis for

measuring the effect of the alleged measuBetondly TGH’s attempts to show that the

synergies _repeatedly mentiondry TGH’s management bodies as the main reason for
acquiring EEGSA® were not taken into consideration by Dresdner wismommending the
purchase price does not stand up to scrififvps previously explained in Guatemala’s Post
Hearing Brief, the price offered was substantialigher than that recommended by Dresdner.
This shows that other factors outside the futuosvfbf funds from EEGSA were taken into
consideration in deciding the price to be paidAgain, Guatemala is not involved in these
factors and cannot be judged based on thEmrdly, at the hearing, Guatemala showed that
Mr. Kaczmarek had made the calculation using amainvalue invested by TGH that was not
reflected in TGH’s book®! At the hearing, Mr. Kaczmarek confessed that he haver
verified these figures, which shows, at the le#ts¢, TGH’s expert’s lack of rigor in his
calculations’® In its Post Hearing Brief, TGH justifies the diffmce in the figures by
explaining that the figure reflected in the finaalcstatements do not take into account the
value of the debt acquired by TGH in purchasing BBG shares® This shows further the
lack of rigor on the part of Mr. Kaczmarek and thapplicability of his calculation, given that

Mr. Kaczmarek should have taken the cost of thet detse account in his calculation.

2% Tr, (English), Day Six, 1343:11-16, Barrera.

27 Claimant's Post Hearing Brief, paras. 188-189.

2% Rejoinder, paras. 267 et seq.

29 Claimant's Post Hearing Brief, para. 189.

30 Respondent’s Post Hearing Brief, para. 323.

%1 Respondent’s Post Hearing Brief, para. 346.

392 Respondent’s Post Hearing Brief, para. 347.

393 Claimant's Post Hearing Brief, para. 189-190.
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Logically, greater leveraging generates greatefitpholity for the investor and vice versa.
Finally, TGH makes no effort (because it cannot) to erplahy the VADs obtained by
EEGSA between 1998 and 2008 are substantially hifjlae the decreases of between 2% and
3% in the VADs that TGH projected in real termglet time of its investment (which did not
even taken into account the effects of efficienyJ.GH has obtained VAD increases that are
far greater than those anticipated in investinGBEGSA3® and it cannot now claim damages

based on VAD increases that are not only unjustifoeit never even imagined.

172. Lastly, it is important to point out the falsity 8GH’s claim that the “Respondent itself
never conducted an IRR analysis for EEGSR This is false. Guatemala’s experts presented

that analysis in their second repdtt.

D. THE INTEREST RATE APPLICABLE BETWEEN THE SALE AND TH E DATE OF THE AWARD
IS NOT THE WACC

173. Again distorting the statements made by Dr. Abdalthe Hearing, TGH claims that
since Dr. Abdala had supposedly admitted in theihgahat TGH'’s sale to EPM “bears some
relationship with the measures here,” the appleabterest rate for adjusting the alleged
damages following the sale must be the WACC [Weidhverage Cost of Capitaff® This is
incorrect. At no time did Dr. Abdala admit that thele had anything to do with the measures
as TGH claims; rather, he explained that he wasvtare” of the reasons that TGH sold its
share to EPM%

174. In fact, contrary to what TGH has claimed, theiteshy given at the hearing indicates
precisely the opposite. As clearly explained in Bwest Hearing Brief, Mr. Callahan admitted
during his cross-examination that after the measWE&EGSA continued producing profits and

TGH made no attempt to sell its shares. TGH onlystered the possibility of selling its

34 Respondent’s Post Hearing Brief, para. 349.

3% Respondent’s Post Hearing Brief, paras. 349-350.

3% Claimant’s Brief Subsequent to the Hearing, ph#4..
397 Messrs. M. Abdala and M. Schoeters, Rejoindependix RER-4, table V.
3% Claimant’s Post Hearing Brief, para. 202.

39 Tr. (English), Day Six, 1579:11-16, Abdala.
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shares when its partner Iberdrola presented TGHopmortunity to sell its sharé¥ As

Guatemala has already shown, Iberdrola did not isgllshares to EPM because of the

measures, but rather as a corporate strategy sobdate investments in countries with greater

growth, such as Brazil and Mexitt.

175. Therefore, TGH’s alleged damages must be adjusietie WACC in effect before

TGH's sale (since TGH even assumed an operatif) aisd from 21 October 2010 onwards

using an adjustment factor based on a risk-free, ratich as (for example) US 10-year

government bonds. On average, these bonds produgeeld of 3.3% during the period of
August 2008-October 2010 and 2.8% during Octob&dZDecember 201%2

VI.

176.

REQUEST FOR RELIEF
The Republic of Guatemala respectfully requeststtha Tribunal:

(@)
(b)

(€)

(d)

DECLARE that it does not have jurisdiction ottez claim filed by TGH,;

Alternatively and subsidiarily to request BEJECT each and every one of the

claims made by TGH on their merits; and, in additio either case;

GRANT any other compensation to Guatemala ttmat Tribunal deems

appropriate and fair; and

ORDER that TGH pay all costs of these arbiragproceedings, including the
fees and costs of the Tribunal and ICSID as wellbhges and costs incurred
by Guatemala for its legal representation in thisteation, with interest prior

and subsequent to the award being issued untildtte] of actual payment
pursuant to the submission on costs claimed thatébuala will make in due

course.

Respectfully submitted by the Republic of Guatenoald July 2013.

310 Tr. (English), Day Two, 581:8-584:18, Callahan &espondent’s Post Hearing Brief, para. 357.

31 |perdrola Energia S.A. Press Release, 22 Oct@b&0, Exhibit R-132; Teco Press Release, “TECO
Guatemala Holdings LLC sells its interest in Guattm electric distribution company,” 21 October @01
Exhibit R-162.

312

Messrs. M. Abdala and M. Schoeteékppendix RER-1, para. 111.
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