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i Pursuant te Article 1128 ot the North American Free Trade Agreement

CONAE TN T the Tnited States of America respecttully makes this submission regarding
several questions ot interpretation of the NAFTA raised during the prelimimary phase of
this cases Yo mference should be drawn from the absence of comment on any issue not

addressed below.

STANDING ENDER ARTICLE TT17(1)
: \ threshold gquestion rarsed inthis case concerns the standing of a claimant to
submit a clanm under Chapter Bleven of the NAETAL Specttically. the Tribunal must
deode whether a natural person who is both a citizen ot the United States and @
permanert resident but not acitizen  of Mexieo has standing to submit a claim again
Mesico under Chapter Eleven, See Procedural Order Noo 4 (Aug. 3.2000) at 3.



: s the Unrted States” position that such a claim is not barred by the NAFTA.
cithivr by s express terms or by its reference o applicable rules of international law.
e ading the rule limiting certain ¢laims by dual nationals. Given the difference in
micaning between Tnational” in the NAFTA and ininternational taw . the United States
wses the terms “eitizen” and Teitizenship™ vather than "national™ and “nationality™ in its
Jiscission of the anplicable rules of international Taw

4 Fhe NAFEA provision that governs the question ot a claimant s standing to bring
b on behalt ot an enterprise under Chapter EFleven states in relevant part that ~{an
mvastor of g Party on behalf ol an enterprise of another Party ... may submit to
arbirration under [Section B a claim that the other Party has breached an obligation und

Section N T NART A are THIZ¢ see alvo rdoart THT6(1). Accordingly. Articl
PEYT by attiroad iveas granis the right to submit a claim to arbitration to (1) an “investor
ol Party. 2y on behalt ot an “enterprise of another Party.” (3) as to which such other
Purts breached un obhigation under Section AL

I~

Nrtrele TEa9 of the NABTA detines the term “investor of a Party™ to include a
natural person who s “anational - of such Party that secks to make. is making or has
made an ovestment.” NAFLA art 11390 Articie 201 of the NAFT A detines the term
“natonals as tanetaral person who 1s a atizen or permanent resident of a Party and any
other natural persen reterred w in Annex 20117 [dart. 201, Read together. and by the
ordaary reaning. these express terms ol the NAT T A provide that a citizen or permaner
restdent of a Party oo the Umited States) “may submit™ a claim to arbitration on behal
of e eligrble enterprise of another Party (e.e. Mexieo) alleging such other Party breach
a N AL EA obligation,

f. Noprovision i Chapter Fleven. or anywhere else in the NAFTAL restricts the
right set forth under Article 1117 o a limited subset of “investors ot a Party.” In
particular. no provision of Chapter Bleven express/y prohibits a natural person who is
hoth g aitizen o the aited States and a permanent resident of Mexico from submitting
clamm agamst Mexico under Article TH7 where all the other conditions of that provisio
are dlso met  Thus, the N AT TA does not by its terms bar a claim against Mexico unde
Chapter Fieven by anatural person who is a citizen of the United States just because the
natural person 1s wlso o permanent restdent ol Mexico.

- [ e argunient has been made that the claimant nevertheless lacks standing unde:
rules of customary ternational law applicable to this case. The United States notes the
the NAFTA does asdeed direct the Tribunal o decide disputed issues not only in
aceordance with the treaty itselll but alse in accordance with “applicable rules of

N does the ase of e phrase “irvestors ol another Pary™ i Article 1101 or elsewhere in Section A
ndate that wcdaim against Mexico by a permanent resident of Mexico who 13 alse a citizen of the Unite
SLato o d b barree Jussas the term investor ol a Party T includes aperson who s both a citizen ot
boyeed Stores aed o ponmanent resident of Mevico, so doos the term “investor ot another Party.™ 1t a
miceare adopted or Peintained by Mevico relates toacitizen of the United States itrelates no less to the

an o e or she is g so g permanent resident ot Mesico



mternational tTaw 7 NAFTA art 113 10hH, The United States, however. disagrees that any
sucs rules bar this claim.

b Lo beging the United States aceepts that the rule set torth in nited States ex rel.
Veive v ralion Republic.and adopted by Tran v United Stares. Case No. 4718, provides
drtie of decision that governs Chapter Eleven tribunals by virtue ol Article TI31(1). See
erce Case thadian-U S, Clarms Commissiony T4 RIEACAD 236 (1933): Case No. 7180
fen N o Trome s Rers 231 (19840 This rule i etfect states that the principle ot
“ner-responsibilite T must vield to the principle of “dominant and effective” citizenship
when the clamr s brought by or on behalt ot a dual citizen whose “dominant and
cllectve” cinzenship is not that of the defending State. Inother words. a State 1s not
responsthle tor o cm asserted against it by one of 15 own citizens. unless the claimant
~ashaal cizen whese dominant and eftecuye citizenship s that of the other State.

b [he rule only applies. however. o cases of “dual nationaliy™ as understood unde
castomary international law. « ¢ where a natural person has acquired the citizenship of
mae o States. See 8 NLUW T EN S DICEST oF INTERN A TION AL Toaw § 8.at 65 (1967) (TA
per=on who s clanmed as a subject or citizen by two states 15 satd to possess dual
natenabiny T Thus, notwithstanding the use in NAEF FA of the word “national ™ to
meiude permanent residents. under customary international Taw. nationality s, in all
respects relevant herel ssnonvinous with citizenship and thus excludes mere permanent
residents, Nee T Oppesie v INTERNATTONA D aw § 293, 642-43 (8th od. 1995)

N atonabity ot anomdividual s his quality of heing a subject ot a certain State. and
therctore dsaitizen ) Furthermore. customary international faw looks to a State’s
musicpal faw o define who may be considered a ciuzen many given situation. See
MUY 3 70 atdRI OPPENTIEING S 293 at 645, “In this case. of course. there is no
~tugeestion that the claimant has acquired Mexican citizenship under the municipal law ¢
Moevico Thus the YA AT chotee of terninology does not mean that permanent
resdents ol one Party are now 1o be considered "nationals™ of that Party for purposes of
Customary international Taw gencrally

R Nothing in the NAF T suggests that the Parties intended to alter the customary

mitermational faw principle of non-responsibility. Therefore. pursuant to Article 1131(1
thar orincple must be applied with reference to the customary international law meanin

o cizenship according to which the principle was developed. not with reference o the
st Tnational T i the NAF LA Accordingly. the non-responsibility principle does not
Appes tou et along barsacelaim brought against Mexico under Chapter Eleven by a natur
ner-on who s both wcitizen of the United States and a permanent resident (but not a

Se e AThCde L CONAENTION ON CTREAIN QO TSTHONS REEATING 1O THE CONFLICT OF NATIONALITY

G s o The Blazue, April 120 19300179 1 NP S089 ¢ Teis tor each State to determine under is o
fan o bo e s nationals This T shadl be recognised by States i so tar as it 1s consistent with

N oo conyentiens, international custom. and the principles of law generally recognised with regin

foationabiy
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itizem ol Vexico. because such a person does not have the “dual nationality™ required
for the primaple to operate.

P it totlows that the principle of dominant and cttective citizenship is also
wapphicable i this case. The applicaton ot this rule 15 limited to cases of “dual
natienalite” as understood under customary international law. because it applies to defear
the rrmerpic of non-responsibilits of States tor claims of certam dual citizens. See Merg
Cone P REACA apart Voparas 30 Cuse oIS S Troas-US0 Cil TrisuNat Rep. at 204-
66 T ikesase. even though the Noarehofun Cave did notinvolve a dual eitizen. its analysi
of whether an espotsing State s ties to a purported citizen were sutticiently close to be
cogrizable i mternational Taw s mapposite where. as here. there is no dispute regarding
the conuineness or mternational eftfect of the claimant’s claimed citizenship. See
concrally Nouebolim Case tDiechtensiein v, Guatemala), 1933 1O T 40 21-26 (April 6)
crldament

12 B sunt the nited States submits that. under apphicable rules of international law
aState Party to the NAFTA 1x not responsible for a claim asserted against it under
Chapter Fleven by an insestor of another Party possessing the nationality of both State
Zarres  as determimed by cach Parts "s municipal law . not by Article 201 ot the NAFTA
anless such mdividual™s donmant and ettective citizenship is that of the other Party. Bu
witere the chmmant s not a ciizen of the disputing Party. neither the NAEFTA nor the
priceiple of non-responsibility bars the claim. nor does the principle of dominant and

cttcetv e atizenshp apply.

N aNING OF CMARE A CEAINT UNDER ARTICHE TT1T7(2)

3
1

b Included among the preliminary questions currently betore the Tribunal is the
question ot the meamng of the words “make a claom™ i Artele TTH7(2). See Procedura
Orcer No o4 at 20 That provision states that 7|a

ninvestor may not make a claim ..o if
more thar three years have elapsed™ sinee the enterprise first acquired knowledge of the
alivaed breach and consequent damages. NAF A are E117(2),

4 [135 the United States” position that only the submission ot a claim to arbitration
anat not the delivery of the notice ot the inmtent o submit a claim to arbitration. effectuate
the "makme of a cliam™ for purposes ot Article 1117(2). Thus, itis the act of submittin
acsaim we arbitration under Article 1120 that must tall within the three-year limitations
perrad vontamed i Artele THTT (2,

PS Frrstunder the arguments rarsed here. the date by which investors must "make ¢
clarmander Artiele THI720 can only be either the date an investor “submits™ a claim t
arbatration tas provided o Arteles THI70h) and 1120y or the date an investor “dehivers™
notee of itent fas provided in Article 1119y In the view of the United Stutes. the text
Clapter 1 leads o the conclusion that the date of submission was intended. The three
veat iemtation period ix specitied in Article 1T17¢2) - that isc the subparagraph



mediatedy tollowing the subparagraph that establishes an investor’s right to submit a
clwmy o arbiiration. By contrust. the obligation to deliver notice is mentioned in an
entirely separate article. Artiele 11190 1t the State Parties o the NAFTA had meant for
the imittatons pertod o apphy to the notice required in Article 1119, and not the ¢laim
allosved i Article THZ01). they would surely have put the provision fixing that
atations pertod i Article THTO not two articles ahead. For the United States. these
conaderanons of tie tentual context of the words “make a claim™ in Artiele 1117(2)
clearhy show the Tmitations period runs to the date the ¢laim is submitted to arbitration.

i Morcover. Article TTI7¢3) in no way implies the opposite result. Although
Articie THE703) does distingursh between “make™ and “submit.” it does so in order to
acvount fer the part:endar status of the NAFTA under Mexican law. In Mexico. an
investor ot another Party may allege a breach ofa Chapter 11 obligation “in proceedings
belore a Mesican court or administrative tribunal.”™ and thereby be precluded from also
subrntting a clam under NAFTA Articles 1116 or 1117, See Annex 1120.1.2 see alvo
SAL A Tmplementation Act Statement of Addministrative Action. H.R. Doc. No. 103-
FSUCN L1993 at 146 (attached hereto). Thus. where Mexico is the detending Party
Uis possibic that an Article TH o ¢luim might be submitted 1o arbitration under the
NATEA s nle an Artele TH7 claim arising out of the same events might be submitted
toa Mesvsean ribunal. Pursuant to Article THI7(3). those two claims could not be
comsoldated because they were not both “submitted o arbitration.” even though each we
Tonede” puesuant o the terms ot either Article 11O or 1170 This is the meaning behing
Mricle FEFZCH) 0 does nothing to undercut the conclusion that the limitations period in

N

vrtcle TEETE 2 applies o the submission of . claim to arbitration under Article 1117(1).
L Sevond. the Enited States” interpretation is consistent with the general purpose o
a mtatiens period - The imitations period is designed Lo ensure that litigation be finite
(s Dribunal were o find that Article 111702y merely required a claimant to deliver th
Artele FEEY notee of intent within the three-year period. the very purpose of the
sviations period would be deteated. Claimants would be free to wait indetinitely betor
conimenemg arbivation. as Article THY only requires a minimum. rather than a
Mavmums wattng period between the filing ot a notiee ot intent and submitting a claim
S NAR PN are THO (notice ot intent must be submitted ar Zeass 90 days before the

AVrcde TEoa the artcie permitting an vestor to bring a elain on his own behalll has the identical
ST

ey 20 vends subjecting te Mexican Government 1o possible “double exposure” by providing

s cannot be sdtied o Chapter Fleven arbitration where the same claim has been meede befor
A cowrt or adiisuative tibunal SAA at 146 cemphiases supplicd ).

Sapcre s ropahlic e s fiirs it T Redtorm & Hurter, Foaw O PRACTICE OF INTERNATIONAL
CONVITERCESE ARBER A TION P49 019861 see afvo i at 147 07 The generally aceepted purpose of time limi
< toensure that claims are made whilst events are reasonably tresh in the minds ot those concerned: and t
creccde some it e the uneertaintics and expense ol arbitranon and Titigation.” ) (citations omitted).



-6 -

clrm s sabmitted s Such an erroneous interpretation would deprive the State Parties of
the eqguasite certienty with respect to the resojution of disputes under Chapter Eleven.

N Frnuily s customary i nternational practice that arbitration be commenced
wrtten o cnen himtations pertod. See Ry DFERN & HUNTER. supra note 30 at 131 (Tt mu
boe o cnienhered that i order wo stop tme running. arbitraton proceedings must be
coromenced moaceerdance with the relevant law 07y Inthe NAFTAL itis clear that t
debvery o the notiee of intent does nor commence arbitration and. indeed. must precede
The compiencement of arbizration by at least 90 days. See NAFTA art. 1119, Rather.
arberation commue nees when the claim has been submitted to arbitration. See, e.g . id. a
S Tchabacthe i isosubatied o arbitration when the notice of arbitration “has beer
econved ey the Soeretary General ™ ot TCSID . Thus, it is the act of submission that mus
Seccccomphished wthin the lntatons period.,

Respectfully submit.tea’,

Mark A. Clodfelter

Assistant Legal Adviser for International
Claims and Investment Disputes

UNITED STATES DEPARTMENT OF STATE
Office of the Legal Adviser

2430 E Street, N.W.

Suite 203, South Building

Washington, D.C. 20037

Dated: Washington, D.C.
(ctober 6, 2000
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THE NORTH AMERICAN FREE TRADE AGREEMENT
IMPLEMENTATION ACT

STATEMENT OF ADMINISTRATIVE ACTION

[his Swatement of Administrative Action 1s submitted to the Congress in compliance
itk secnion 1103 of the Omnibus Trade and Competitiveness Act of 1988 (" 1988 Act") and
.oumpanies the implementing bill for the North American Free Trade Agreement

NAFTA" or "Agreement”). The bill approves and makes statutory changes required or
ppropriate 1o implement the Agresment. which the President signed on December 17, 1992,
o hehalf of the United States under the authority of section 1102 of the 1988 Act.

This Statement describes significant administrative actions proposed to implement the
~AFTA In addidon, incorporated into this Statement are two other statements required
nder section 11030 (1) an explanation of how the implementing bill and proposed
siministrative action will change or affect existing law: and (2) a statement setting forth the
nisans why the implementing bill and proposed administrative action are necessary or
spprepnate o carry out the Agreement.

For ease of reference. this Statement generally follows the organization of the
~AFTA . with the exception of grouping the general provisions of the Agreement (i.e.,
hapters One. Two and Twenty-Two of the Agreement) at the beginning of the discussion.

For cach chapter of the NAFTA . the Statement first briefly summarizes the most

fpertant provisions of the Agreement. Next, the Statement describes the pertinent

e asiens of the implementing bill, explaining how the bill changes or affects existing law

wlsiating why those provisions are required or appropriate to implement the NAFTA.
“inally the Statenent describes the administrative action proposed to implement the
srtivular chapter of the NAFTA. explaining how the proposed action changes existing
sdminivtrative practice and stating why the changes are required or appropriate to implement
the Agreement

The Statement addresses certain provisions of Title V as well as Title VI of the
#npiementing bill - which make various changes in U.S. law that are appropriate (rather
“han required) to implement the NAFTA - following the discussion of NAFTA Chapter
Twenty-One.

It should be noted that this Statement does not, for the most part, discuss those many
mstances in which U.S. law or administrative practice will remain unchanged under the
NAFTA  In many cases, U.S. laws and regulations are already in conformity with the
-bligations imposed by the Agreement. In other cases, U.S. laws and regulations are
“grandfathered” (i.e., exempted) from the obligations of the NAFTA. In addition, some
arovisions of the NAFTA impose obligations only on Canada or Mexico.
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In a few instances where there have heen frequent questions from the public or the
C.ngress. the Statement notes examples of specific statutes. reguiations or practices that do
i have 1o be changed as a result of the Agreement. Because this Statement s designed to
de<eribe changes in U.S. laws and regulations proposed to implement the NAFTA, however,
the Statement concentrates on those changes and generally does not arttempt to enumerate
Joiances inowhich no change in existing law or practice will be required.

Although the .mplementing bill is voluminous. a careful reading of this Statement
makes clear that the NAFTA requires comparatively few significant changes in U.S. law or
regulation Much of the bulk of the legislation is taken up with amendments or additions to
U S jaw - such as Title V1. the "Customs Modemnization Act,” -- that the Administration.
working with the Congress. considered to be desirable. rather than necessary, to implement
the NAFTA. Other parts of the bill -- such those establishing NAFTA’s "rules of origin” for
Zonds - et out cenain pans of the NAFTA ircelf. Still other bill provisions. simply extend
te Mexice treatment currently enjoved by Canada under the United States - Canada Free-
Tride Agreement Implementation Act of 1988

Finally. references in this Statement to particular sections of U.S. statutes are based
vn those <tatutes in effect as of the date this Statement was submitied to the Congress.
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investments, that otherwise qualify for coverage under the chapter, where the firms are
owned or controlled by investors from a non-NAFTA country.

The article preserves the foreign policy prerogative of each government
1 deny benefits to firms owned or controlled by nationals of a non-NAFTA country with

*hich 1t does not have diplomatic relations or to which it is applying economic sanctions.

It also permits each government to deny benefits to such firms if they
have no substantial business activities in the NAFTA country where they are established.
Thus shell companies could be denied benefits but not, for example, firms that maintain their
~entral administration or principal place of business in the territory of, or have a real and
~ontmuous link with, the country where they are established. This provision requires the

derying government to give prior notification. and to consult, in accordance with Aricles
I=03 and 2006.

(8) Environmental Measures

Article 1114 affirms that Chapter Eleven does not preclude a NAFTA
guvernment from adopting, maintaining or enforcing measures otherwise consistent with the
chapter 10 ensure investment is consistent with its environmental protection goals. The
article also provides that no government should wajve or relax its environmental measures in
“rder to attract or retain an investment. Derogations from this provision are subject to
~ompulsory censultations if requested by a NAFTA government but are not subject to formal
dispute sertlement under Chapter 20. The Commission on Environmental Cooperation,

reated by the supplemental agreement on environmental cooperation, may assist in such
<orsultations.

2. Section B - lnvestor - State Dispute Settlement

Section B of Chapter Eleven provides a mechanism for an investor to pursue a claim
against a host government that it has breached its obligations under Section A. This
mechanism is parterned after the investor-State dispute settlement mechanism of the standard
-S. bilateral investment treaty and permits an investor to submit its claim to binding
arbitration under internationally-accepted rules.

a. Nature of Claims

Articles 1116 and 1117 set forth the kinds of claims that may be submitted to
arbitration: tespectively, allegations of direct injury to an investor, and allegations of indirect
Injury to an investor caused by injury to a firm in the host country that is owned or
controlled by the investor. In both cases, investors may bring claims where the injury results
from an alleged breach of Section A or of certain provisions governing the behavior of
government monopolies in Chapter Fifteen.

145
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All claims must be brought within three vears. Anticle 1117(3) provides that if
lsims ansing out of the same 2vents are brought under both Articles 1116 and 1117, the
_tiims should be heard together by a tribunal under Article 1126.

Article 1138(1) excludes from investor-State dispute settlement decisions to
p1ohdbit or dimit i estment on national security grounds. Read together with Annex
PR Aricle 1138(2) also excludes from investor-State dispute settlement, and from
sovernment-to-government dispute settlement under Chapter Twenty, decisions taken by
Cnada or Mexico to prohibit or restrict an acquisition under their laws providing for
soreening of foreign investment.

b. Initiation of Dispute Settlement Proceedings

Anticle 1118 encourages the settlement of claims through consultation or
avgotiation. Articles 1119 and 1120 set forth the process leading up 1o the submission of a
dispute to an arbitral panel.

Article 1119 provides that an investor must provide notice of its intention to
~.brmt & <laim 10 arbitration at teast 90 days before doing so. and specifies the content of
«soh notice Amicle 1120 provides that once six months have elapsed from the events giving
v te 4 laim, the investor may submit the claim for arbitration to:

. the International Centre for the Settlement of Investment Disputes
(1ICSID), provided both the country of the investor and the host country
are parties 10 the ICSID Convention (neither Canada nor Mexico
currently is):

. ICS1D's "Additional Facility,” in the event one such country is not a
party to the Convention: or

. an ad hoc arbitral tribunal established under the arbitration rules of the
United Nations Commission on International Trade Law (UNCITRAL).

Recause the NAFTA will give rise to private rights of action under Mexican law, Annex
1201 avoids subjecting the Mexican Government to possible "double exposure” by

providing that a claim cannot be submitted to Chapter Eleven arbitration where the same
laim has been made before a Mexican court or administrative tribunal.

Article 1137(1) describes the actions by which claims are considered to have
~een submitted to arbitration.
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