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v. .
" The United Mexican States,
Respondent.

Case No. ARB(AFY02/01

. : CLAIMANT'*S RESPONSE
TO THE TRIBUNAL'S QU'EST!ON OF FEHRUARY 13,2003

1. Tetroduetion
{ Inits communication of February 13, 2003, the Tribunal posed the following question:

Assuming, for the sole purpose of this question, that the “sociedad
controladors” Grupo Financiero BanCrecer, S.A. deCV.isa
financial institution, was the purchase of convertible debentures at
issue in this casc an investment within the defmition of investment
set forth in NAFTA Article 1416, paragraph 7(2)?

2. The Tribunal went on 1o claxify that, in answering this questics, the parties should have
particular regard to:

the expression “regulataty capi » and, as it emerged ot the
hearing, that it would appear that the “sociedad controladors™
Grypo Financiero BunCrecer, 5.A4. de C.V. is not subject to
nﬂnﬁmmcapdwlrequﬁunemmumappﬁcablewoemin

. Financial institwtions or emtities, such a3 banks, in Mexico.

3. ltis Claimant’s position that—for tho Tessons set forth below—Claimant’s investment in

Financiero™) does not constitute s “mkunew” within the meaning of NAFTA Asticle 1416,

 the convertible dsbentures issuod by. Grupo Financiero BanCracet S.A. de C.V. (“Gropo
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pamgraph 7(a). As a result, there has baa;nno“inves&rmtﬂ;..in[a]ﬁnandﬂinsﬁmionﬂ" for -

i purposes of Article 1410(1)(b), whether or not Grupo Financicro is deemed to be a financial

" institution under Mexican law. Therefore, fhis case is ouiside the scope of NAFTA Chapter
_Fourteen. Clainm:payinsteadpmmitschmmﬁxﬂtmdexcmpmElcvenofNAF]‘A,asn _
is undisputed that the debemares do mect nll'tht; definitionsl renuirements of an “investrent”

withir the meaning of NAFTA Article 1139, paregtaph 12. -

IL Seope of NAFTA Chapter Fourtesn
4. The Tribunil’s question prompts a brief review of the scope of NAFTA Chapter
 Fourteen. Chapter Fourtecn’s substantive provisicms and specialized dispute resolution
* procedures apply only w0 the extent specified in Article 1401 (“Scope and Coverage”). In
pam::ular, the partios are agreed that Chapter Fourteen s reach in this case is delimited by Amcle.
© 1401(1)b), which provides, in pertinent part, that:

This Chaplerapphuto measuresadupwa or maintained by a Party
relating to: ...

(b) investors of another Party, and mvesunmts of such investors, in
financial institutions in the Party’s teritory; ...

5. In effect, then, there are two key provisions of Article 1401(1)(b) that must be satisfied
before Chapter Fourteen may be held applicahle. First, there must be an “investment,” and
second, that investment must be made “in a financial ingtitution.” Chapter Fourteen applies only

i both elements are present.

6. Clmmmhnsmmnmnedmnmwhetﬂlmgs,mdmﬂsptesmﬁumuﬂwhunngonﬂm

. preliminaty quesﬁon, that the secand clement is not met: Gmpo mewicro a socxedad
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) w”is'nm:ﬁmdﬂ{mﬁmﬁmmduhﬂmiaﬂaw.' Such controladoras are not
nmmﬁmdmmumhmmmmhsﬁhﬁm.mdwmmmmamwm«

financial ingitations, vnder Mexican taw?

1. nm..hpwu.mmwmmwﬁuwmm,mm.mgmmwmm
finspeial institution for purpases of its question. Thatis, the Tribunal’s question disects the |
. pames attention s the first element of Adticle 1401(1 (b)—namely, whether there exists an
i weptmaent” in the hypothetical financial institution.’ L

8. TQWMMMWWWWWM&WM
"pm-posesof(mupqumnwd,whichhfoundinthouvcmhpnmguphofMMlb. fthe
“investment” is xwtm Mwm the meaning of Article 1416, then it is not a0
imemmwiﬂﬁnﬂwmnﬂng—m,mimpmwﬂﬁnMwopémﬂmehapm

" Pourteen. Hm;wmasnismmmmmeMofmh1139,itis
.nevmmwiﬂﬁnﬂwmpeandmvewofMEumofNAﬂA. |
. “Investment” under Chapter ‘erl‘lﬂ
9 mmmcmwummemmp«mmm:

Mutm“iuvmm”m@dinmmllw

(Investment Definitions), except that, with respect to “loans” wd
 “debt seourities” referred to inthat Article: '

' ;fu cw'nm“mﬂnﬁmmqmwm,mc-mwm«hmu paras. $4-

21a; vee also Opinion of Pernando Bogja Mujica, Deseiber 17, 202 (“Boria Opinion™), at paras. 1838, £6004-19.
3 While Article mmxwammmmmrmmmcommw’mmmmmmm
mﬂmmmummmm&wmwdmrm Article 1416

ms'ﬁumdfaw&mmﬁcmfmwmwwwmm,mmpﬁu,u
pmﬁoMmem-.ammMumM” The foundational isvue, than, in the first
ebmmofﬁﬁch 14031 )(b) is mmmu‘ﬁmm“ :

3
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(a)alpanwmddmtmnityimwdbyaﬁmoialimﬁmﬁmism
iﬁvementmbrwimaitismduregulmcﬁulhythe

| . Party in whose territory the financial institution is located; . ..

A. “Investment” Under Chapter Eleven L _

IO.Them:tofArﬂclo'Mleakes.cleuﬂmwbewiﬁ:inmempe.md.ouvmeofchapm

FoMWm.mmvmmwmmmedeﬂﬂMMofm
wirrvestment” under Chepter Eleven, as set forth in Article 1139,
u.Azﬁcle1139pmm;npuanmmmm“mmm"rmmmorcmmmm
includes |
- ,(c)awmwdmm(i)wmwmuﬁ&ism
afﬁ!iateofﬂwinvostor,m(’ﬁ)wmmeoﬁglmlmmityofﬂw
mmnummymmdoammmam
socurity, regardless of original maturity, of  state enterprise
12. fmportsintly, Mexico s nowhero disputed that ull of the elements of Asticle 1139
i vestment” definition ars satisfied with respect (o Claimant’s purchase of the Grupo Finsncicso
dcbentures. Mexico dows not disputs that:

. Clafinst isa US. cntapeiee, within the meaaiag of Aticle 1139 and Asicl 201,
-nasmuch as Claimant i 8 corporation organized under the laws of the State of
California, and it carries out business in the United Stares; |

. cwmdeebtmnﬂﬁmohMudmmpﬂu.GmFmdgm;

. -Thmadehmnﬁﬁcsﬁadmoﬁgipﬂmhﬁtyofﬂlumhmeym,uspedﬂed'in
- Article 1139, paragraph 12(c); and
. ClqkumtismmmwwdthUnhedmmﬂmewmm.ﬁu

purposes of Artiole 1139, paragraphs 12 and 13,
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13.W6Wofwimwwmmaismmﬁmm&y |
i e wiverpe of “isvestments” protecied under NAPTA. Chapter Eleven.
| B. “Investmoent” under Article 1416 |

14. Article IIBQdCWmmmddmﬂwmmd“mvmmm protectable
under NAFTA. Chapter Fowrteen, howwu,pmdbsdxffetentsubmrtwcpmmms and
thmpoedmﬁmmmamuwbwofmmwmwm
cavestents, as specified in Articke 1416. Recall that Aticle 1416, paragraph 7, provides that a3

_ ﬁwcmmfumofm&mmnisdaﬂmdauclnﬁmﬁlwmmwm except
thatcerain lisudi apply 1o loss and debt securey isvestments that moet the Chapter Elever,

15. Thus ﬁ:esoleqnasﬁonhemuwhmhucw smvmﬂ,hmnamﬁedallﬂw
mquimuofmmﬁhvmsdaﬂnmmmﬂﬁsﬁmmaddiﬁmmmmmmpoud
uMelArﬁdleﬁ.pmph?(a).thMWﬂdmahnmmvemmmMFm
Sﬁeciﬁcmy,m‘h.mwmﬂubmmmnmmofmmmaninvmmtin -

‘ mmmmmmwhmwnw~mmmmbemmugmmupm~
under Mexicas law. -

16, Claimant maintains that, foc rossons spelled out in the pex! section, the Grupo Financiero
-mmmmmwummdm@mmmﬁmhw As such, there exists no
mwm"asdﬁﬁmdundcrmk 14161hntwouldhnngﬂ:i:m1mderﬂlempeand
coverage of Article 1410(1)(b). Therefore Chapter Eleven, rather than Chaptu' Fourteen, is
npphublcmm:sw.

-‘Inmabmdmmmmnmwmhugmmwwdcbmmdhy
wmmmww;wm mwmw@)smmu

5
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IV, Regulstory Capital - | |

| 17.Mmﬁmwwmmm”-mww;tﬁﬁmmm |
wmm@ﬁommmmmﬁmwmycqﬂmwwm
law.’ Thcyvhavemapitpladequxymwwedodthwﬂskmighwdmwd
Mﬁm.‘ M.mu«wﬁmmmoﬁalwﬂmm”hmdwﬁmmvmof
their debtors or the risks isvolved in particular types of transactions.’ Likewiss, they have no
m:mmumcapitalmq\ﬁmﬂ (dpm'ﬁom;beso,mpummndmmmm any

comapany in Mexico).*

" 18. As explained, the Mexican guvarnmmthnmnecdtoimpme any swhvpmdmtinl capital
requirements on controladoras. This 15 becanse controladoras are prohibited by law from
engaging in sy business—any finanwcial services activities with the public—that could give rise

wmmomksmwmmmmmmmww’ -

inapplicable. Fuwdmwwmmmvymnmm Claimasnt will sefrain from
¥ Ses, ag,mswnum.maz(cmvm;ms,mmﬁmofmm«mm
mwmmun 106, line 17 to p. 108, line 5, &k'p. 112, lines I-16; Febeuary 7, :
zoosrmwrmmamurmrmnmmsp.sm,mnwp.sm,um
5. Clalmars’s Memorial at paras. 75-76, mmhdﬁnumdhmmmwmm

Instituciomes d¢ Banca Malsiple-~spanoing oearly 35 pages whea published h&uMoOﬁanSepmmbdt
lm..mmmmmmwm

‘MW&W&MJO.M (CW&SkamTM,HmMW&p. 106, lins 20 to p.

' lm,ﬂma;mTam,M;Tmlptup 301, line 1 top. 302, kine 5. ‘ ‘
;::obaja()phlmﬁpm $1-32 (C0007-08); off Botjs Teatimony, Hearing Tranecript at p. 301, line 1 to p. 302,
e §. : : ' .
* See Bogja Opinion at parea. 30, 32 (cooov-na);'mrm, Hewring Trapscript at p. 112, tinos 13-16;
Barja Wony,.ﬂmnmunp. 301, line } top. 307, lige 3. _ _ o
% Sec Borja Opinion o peras. 18, 25-28, 32 (C0D04, C0005-08); Fobruary 6, 2003 Testimany of Edusrdo Feméndez
Garcia (“Fornandsz Testimony™), Haaring Ttanscript at p. 146, Yine 19 to p. 147, line 19; Claimant's Muemorial 4t
parss. 68, 71, 74-76. . .

6




EROM WB-I1C81D (TUE) 2.25°03 18:07/ST. 17:38/NC. 4864117112 F"11

19. One simply cannot speak of an institution uhwins“_rogulmoapital”whmit is
subject to nnmgulmry tequirements related to capital. Put another way, when financial N
Wﬁes impou: capital roquirements on financial institutions, thuy issue regulations
explaining exantly what types of gasets they will “sount” as qapiml,fdr purposes of fulfitling
those regulacory requirements. This s the concept of “regulatory capital” referred 1 in Article

1416, pal'urlph Na). |

zo,Fmexmple,considcrabu:kormherﬁmcialinsﬁmﬁonthsti_saubjactwacapiul '
lending limit msmmmeﬁnmcxalmﬂmnumwtommapumwiﬁc
. ratio to its loans and sther extensions of credit Perhaps  bank may only make Jess than fully
securedloans,nptbwelmlofﬁ%ofimupital. TMquesdonbecmwhatmaydnbmk
conat as eapital when determining whether it s in compliance with this 15% limit? The ,'
' imwnmmbymammmwhmmmmwm:cﬁmmw .
“cmbliéhedbymgmmumdw“regnlmm@m*afﬁmbm o

21.’Wﬁm; the institution need not satisfy any such capital requiresnents, however, it
effectively has no “rogulatory capital.’_” ® K sy, of course, have “capital” on m books, but that
capital is not measwad for any regulatory purpose. -It does f:pt matter to the financial authorities
whether the controladora jtself has any particular leve) of capital, because it is ot subject to any
caphtal regighﬁms.“

22, Likewise, the l?ﬂr@oﬂofthnBulcCWmMemBmkingSupavidonmmfor

banks (but not their holding companies) a standard ratio of capital 1o weighted risk assets of 3%,

1 See Borjs Opinion st pare. 32 (C000) (Finmneial holding companics themselves o ot required to bold any
minimg;sn*;;wh of capital, and hance they have no “rogulstory capital’ a3 such."); sed also Claimant's Memarial af
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mmmwawmmummﬁmmmﬁwm

gain, however, these definitions of “tier 1" or “m”mhnl.md“ueﬂ"or “sypplementary”
capital,” monlyrelﬂvmmmnmuw&oamm&wyidmﬂytbcmﬁalwm&mﬂ '
satiafy the mwmﬂmmqmmt AsthaBasleCommitwexmﬂ'descn'besin “The
Cmmmmmmmmmmmfwmmwwm nhou‘ldbedeﬁnadm
. two tier.. ”"‘Abmwwmmmmwﬂ there is no such “supervisory pucpose™
ammmmmmmtofmimﬁtmaupiﬂn “regulatory capital.”

| 23kxswmtwmwmmmﬂmhcmws&%capxdrmonpphesonlyto
-bmks,mdnmwhommccomniuofbmks Howavu,mifthemqmnmm—mdmnsme

Wmofﬁw!mdhwlumﬂmryupﬂdfwmmmmmmm—wm

applmbloto aholdinsmmv it ;swmthnonnzﬂ:mhe debumresaeqwodhytbe Claimant |

vdomfwmuﬁsfyﬂwnwlewdmbammdumfmmmmyw.
Swdﬁmuy,memmwmmwwwicmdowmmfomamﬁm
,Baslcmndmﬂfor“hybuﬁ(debt/oqmty)mpw:nwm mthattheydidnmallowfnr
swmobhgnhona{te immpaymem)mbedefemdwhueﬁnpmﬁtnbﬂnyoﬂhzmns
instinstion would not support payment. Thus, cven if the 1988 Basle reguistory requiremsnt had
bmappnaabhwholdinsmpmimmmmmcmodmwﬂywouumt
. have constimsted “regulatory capital” under the Buasle stanuards. |

(TUE) 2.25' 03 18:07/8T. 17:38/N0. 486411

Y See, ag., Borja Opinion ot perss. 29-32 (C0007-08); Claiment’s Memaorisl st paras, 75-76.

"mnuummmmmwmmcom of Capilal Measurement and Capital
Standardr, July 1988 st paten, 44, u(xom nn'm)

 As noted,
 7d. ot para 14 (RO789) (emphasis added). .
1 See il at Anmex 1, § DGIXA) (ROS04).

7112 P 12

—
o
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24, Meiico suggested in its sabrnission of October 21, zmm&\mﬁmanm
: mdamlyconvwdblcdebmwummmas“mguwm““ However, a claser ook
nthasabsmmcomenrgumwumealsﬂwthnismtaan whntMmcohasugwd
Mcxioohaantinmywaymppomdthapmposmmﬂmdmpoﬁnmm 's debentures were
comdwwm'dsarggsdmcapitalmuimnmtofmym nstead, Mexico simply arguss
MMdmmmmmMammnfmngWW”ofm

controladora.”

25, Claimant doss ot disputs that Mexican accounting regulations classify subordinated | 3
debentures that are mandatorily convertible into capital stock as “capital” of the jssuing entity.
Nor does Claimant digpute that Grupo Financicro oomplied with those regulations when
preparing its ﬁmnmal statements for submission to the authorities. WhltChunmtwgmwsly
disputes, however, is the notion that treating smhdebammnspud—incapm (capital
conn-#baddo)onowd& net worth or total acownung capital (mpimlconlable)fotmmhng

. mosu,rstbcmumﬂmnu“mgﬂmrymnﬂ fmpwpomofsaﬁsfymgmpitd
requirements. Again, controladoras simply do not face &ny such capital requirements.

26, The difference between the “capital” of & controladora, and the “regulatory capital” of the . p
financial institutions it owns, is neatly illustrated in the present case. While the debentures ‘3

' “s..w A'Memmﬂm?rdm Quastions of Compotouse, October 21, 2002 (* 's
”}mhudwemmm.l?(“m mpxulpmmmmm)

"mmmsmmwummmmmm mmmwmmwwmcm
mmwuﬁmmmmﬁmmmmmmmw
mwwwmumummummum M’:Mmoﬁam

deseri rules uch debentures
Sm bing scconnting s}clamfyms uMmcmwmﬁhb,uaw
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wwcwwemmwdﬁnaspmd-mmmaﬂumhdmmmbmh,
theymva&mragtﬂm:apmlmnm They were neither regalatory capitl of the |
mwwmmmwmﬁwcmmmsﬁmmdmmmmm
ltmoﬂywhmdwﬁm&ﬁmmmmmmmdmdmwmwmk
the form of pegulatory capital-—more specifically, regulatory sapital of the bank. - Here, Grupo
medemmedthefmdsﬁomdunmof&edebmmmmwdwwﬂymeqmwmsm
. _nmcme:(mmmwmhww«wdmmm In other cases,

" controladoras purchased “sirro” ~ debentures issued by theix camstituent financial institutions. 1n
MW&Wa,itnoﬂymumeﬁm(mﬁﬂchmvﬁmmm |
muwﬁmtpnw)ﬁatmhm“nmmﬁal" The financial institutions owned by a
mommhmmladoﬂlmemmtﬂmMWmdmdtomm '

downstreamed funds as capital ‘towmds those regulatory fequirements.

27.1n sum,whem'ormﬂmdcbmhmimwﬁlmpommwm classified a8
“ompital” ofmmmmmmmmmmmmu
“segulatory capital"~fiot the simple resson that the controladors faoed uo rogulatory
_requkahtedwimmpmlholdings Regulatory capital 1a the capital that a regulator will
count towards the satisfaction of a submnmeupualwquummtmwwdonﬂminsﬁmﬁm
-Whne—-umtlwmofcomuladms——no guch capital requirements exist, there is 10
"ugulgtm?capiml"tommm.

"-V Conclusion
28 Pmmcmjmmmcwsmvmmmmwwm

mmmmnmm.uumw mﬁxlnﬁaemmm“mmcle 1416, even if

"Wmesmm.,muawmofwwmm
10
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: Asamult, Clﬁmﬂ'smvwmnthnmwmmempemdmwofehm%m
hemm!haﬁrst element of Article 1401(1Xb)-~an investment a3 defined in Article 1416-—is
not satisfied.

29; Clsimoan’s investmentis, nevestheloss, witbin the soopo and coverage of Chapter Fieves
wnm&"mvmammmwmmmwmmmmm of Atticle:
1416 fall, by vntun of Article 1401(1)(b), within the wvmgc of Chapter Fourteen. Iovestments

MdmmtpmmaddxﬁnmlmiﬂmOantdo as here, saﬁsﬁallthomq\memmlsof
' A:ﬁcle1139-—-atamvuadmﬁbycmpwmwcn.

. 30. FmﬁchmngMuwdlquchdeééuﬁmwﬁm‘ |
mhmsﬂmsmdmwuﬂwmsofh&mfy 6-7, 2003, the Claimant respectfully

reqwﬁmtthc'rﬁhmal reject the Responulent’s s jurisdicticnal objections.

Respeotfunywbwmd.

/}dh Ao

Danisl M. Price
Coumsel for Clmaut
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