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This is the Final Award in a reference to arbitration pursuant the Arbitration
Rules of 11e Cairo Regional Centre for International Commercial Arbitration

(«CRCIC:1 Rulesy).

1. PARTIES

§1.- The Claimant is: MALICORP LID, 2 company having its head office in
3 B Aldenham Grove, Radiett, Hertfordshire, 'WD7 7BW United Kingdom,
constitutec under the laws of the United Kingdom (hereinafter «Malicorp» or
«Claimanty). The Claimant is represented in these proceedings by:

Mr, Mohamad Amin Daouk
Sanayeh - Facing Radio Lebanon
Al Salem Building — 4® Floor
1105213

P.O. Box 14-6335

Beirut

Lebanon

Tel.; (0D 361) 1 346080 / (00 961) 1 738245
Fax: (00 961) 1346812
E-mail; diouklawfirm@terranet.lb

§2 - The Respondents are:

(i) The Govemment of THE ARAB REPUBLIC OF EGVPT, and specifically,

The Min ster of Transportation
Ministry of Transportation

105 Kasi Al Aini Street

Cairo

Egypt

Tel.: (0C 202) 7957149 / (00 202) 7955566
Fax: (00 202) 7955564

The Minister of Civil Aviaticn
Ministry of Civil Aviation (Mr. Ahmad Shafig)
Al Oure ibat Street, Airport Road .rI
viasr Al Jadidat

Egypt

Fax: (0C 202) 2679470
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(i1) The Ewﬁwﬂmﬁﬂﬂ and THE EGYPITAN
PORT COMPANY, as alleged successors to the Bgyptian Civil Aviation
Authority, and with the following addresses:
The Egypt an Holding Company for Aviation
Chairman f the Board (General Thrahim El Manaa)
Al Qurou! at Street
Airport Read
Masr Al Jididat
Egypt
Tel.: (00 502) 6350933 / (00 202) 6152442
Fax: (00 702) 6350933
The Egypian Airports Company
Chairman of the Board (General Mohamad Fathallah Rifaat)
Al Ourou xat Street
Alrport Road
Masr Al Jadidat
Egypt
Tel: (00 102) 2739417
Fax: (00 102) 2739416
(i) The A -ab Republic of Egypt are represented by
Mr. Osaria A. Abul-kheir (Prime Vice President of State Lawsuits Authority) and
Mr Asser M. Harb (State Counsel, Department of Foreign Disputes),
Arab Rejublic of Egypt
State Lassuits Authority
Mogamai Building
Tahrir S¢ pare
Cairo
Egzypt
Tel.: (00 202) 7944595 / (00 202) 3036090 {}Q

Fax: (00 202) 7951729/ (00 202) 3027860

(i) The Egyptian Holding Company for Aviation and the Airpott
Company are represented by:

Mr. Mal moud Mohamed Fahmy

3, Abu il Feda St
Abu El l7eda Tower, 14" Floor
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Zamalek
Cairo
Egypt

Tel.; (00 212) 7375010/ (00 202) 7375020
Fax: (00 2)2) 7375030

E-mail: falmylaw@gega.net

The Arab Republic of Egypt and the Egyptian Holding Company for Aviation
and the E zyptian Airport Company are hereatter collectively referred to as the
wl asp o, ERESH,

§3,- The Claimant and the Respondents are jointly referred to as the
wPartiesy

11. REFERENCE TO ARBITRATION

§4 - This arbitration anses from a confract between the Claimant and the
Respondents (described as “The Government of the Arab Republic of Egypt,
represented by the Egyptian Civil Aviation Authority) entitled ‘Concession
Contract ‘or the building, operation and transfer of Ras Sudr Afrport in accordance
with the B.O.T. system’ (hereafier the «Concession Contractys or «Coniracts).
The Eng ish text of the Contract was undated, although it was alleged by the
Claimant and not denied by the Respondents that the Contract was signed on
Novembir 4, 2000.

§ - The Contract was executed in English and Arabic texts. Article 22.8 of
the Conti act provided for the relationship between the two official texts as follows:

228 Language
The.e shall at all times exist fwo oificial versions of this Concession Contract I the

Eng'ish and Arubic languages resoectively. In the event of any dispute ay io the
meaning ar import of any of the lernis of this Concession Contreet, the Arabic
lan; uage version shall prevall. It should be identical to the English version in
nier ning and construance.n

§5.- Articles 21.3 and 21.4 of the Concession Contract provided for
arbitratiom of disputes in the following terms:

w213 Resolution of Disputes

2100 If w dispute of any kind whatsoever arises behween the Concessor on the owne
hew d and the Congessionaire on the ether in connection with or arising out of the
Co.wcesslan Contracl, Including, bur not fimited to, any digpuls a5 o any opinion,
ins ruction, determination, certification or valualion of the Expert ar the Expert [sic],

453
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thern aihier Earty may send a notice to the ather Party giving details of the dispute
and re uesiing an amicable setilement thereaf,

21.3.3 I the dispute is not resolved amicably within 35 (thirty five) Days af the
notice referred to in Clause 20.3.7 or such shorier period as the Parties may agree.
the Comcestor and the Concessionaire shail mest and endegvour to resolve the
disput +. The joint and unanimous writien decislan of such chief executive afficers of
the Pirties shall ba finel and binding upon the Parties but if they do rot meet or aré
wnabl to agres within 35 {uliirty five) Days of the reference io them then the matter
shall | € referréd to arblration pursuant to Clawse 2133

2035 Any sueh dispute which cannot be setrled amicably pursuant to Clause 21.3.1
and 21.3.2 of this Concession Contract within 70 (reventy) Days after receipt by one
Party of the notice referved to in Clause 21.3.1, ar within such shorter period as the
Parti s may agree, shall be setiled by International Commercial Arbitration Rules in
force on the date of this Cancession Contract for @ deciston which shall be and
binding [sic). Such arbirration shall be conducted in Cairo Regional Arbitration
Center and avbitration low is the Egypticr Law,

213t Arbitration shall be conducted in the English language befors a panel of
shrar arbitrators. Each of the Partles shall select one arbitrator within 30 {thirty}

Diayis after commencement of the arbitration and, within such 30 {thirty) Day period
aach Party shall notify the ather Party in weiting of the idantity of the arbitratar 50

seleced, Should either Party not appoint its arbitrator In this perid, the other Party

may o notify the appointing muthority and request that the appointing authority

appe it such arbitrator, The arbitrators selected in ternis of this clanse shall select in

cons dtation with both Parties. the third arblrator who shall act as chair of the

arbit-al panel, If the arbitrators do notf agree on the selection of the chairperson af
the ¢ rhitral panel within 30 {thiree) Days from the date of appoinimant of the second

of th twe arbitraors, then upon written request of eliher Party, the president of the

arbi.ral panel shall be selected by the appointing autharity. The third arbirator shall

fot e a national of either Parties, nor of the domicile of any Sharehalder holding

o thaw 0% (len percent) of the Concessionaire.

2135 Nowithstanding any contrary provisions in this Concession Contract, any
FPariy shall have the right to approach any court having appropriate Jurisdiction for
urg: nt o interim relicf,

20,56 Any Party shall be entitled to apply for any arbitration award pursumnt fo thic
Con etsion Contract fo be made an order of the Court.

21 Obligations During Arbiteation

Pending any attempe at amicable sestlement or any award of an arbirval panei, the
Cur cessionaire shall, and shall cause the Contracior and Operdtor to, canifnd (o
perarat its abligations hereunder unless otherwise ingtructed in writing by the
Corcessor, Pending any such settlement or award, the Concessor ghall continue fo
per brm its obligarions under the Concession Contract.y

There a'e some differences hetween the official Arabic and English texts of;/
Article 1 3. However, with the exception of an issue relating to the language o
the arbil ration (discussed below) there has been no dispute between the Partics
to the mzaning and import of any of the terms of Article 21.3.

350
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§7. This arbitration was commenced by the submission by_thc Claimant of
a Request for Arbitration dated April 27, 2004 to the Cawro Regional Centre for
International Commercial Arbitration on April 28, 2004, In the Request for
Arbitratio | the Claimant appointed 4s an arbifrator:

Dr. Abdel Hamid El Ahdab

Attorney it law

Hazmieb, Fiyadich ~after Presidential Palace junction
Opposite Srundig ~Gardenia Bldg.

Beirut-Leganon

P.0. Box 443 Hazmieh-Lebanen

Tel.; (00 261) (05) 951 827
Fax: (00 161) (05) 951 973
Nationali y: French and Lebancse

The Ressondents nominated in writing (specifically in letters dated May 17,
2004 fron the Egyptian Holding Company for Airports and Air Navigation, a
letter of May 31, 2004 from the State Lawsuits Authorily, and letters from the
Minister of Civil Aviation and the Egyptian Holding Company for Civil Aviation
dated June 22, 2004,) as an arbitrator:

Dr. Hate n Ali Labib Gabr
16, Mamnal El Sokkar 5t.,
Garden 42ity

Cairo 11451

Egfypt

Tel.: (0C 202) 7954795 / (00 202) 7959228 /(00 202) 7952096
Fax: (00 202) 7958521

Mationa ity; Egyptian

Pursuan o Article 21,3 of the Contract and at a meeting in Cairo on May 31,
2004, D¢, Abdel Hamid El Ahdab and Dr. Hatem L. Gabr nominated in writing
to presic e the Arbitral Tribunal:

Profess: ¢ Bernardo M. Cremades
B Crem ides v Aseciados

C/ Goy: , n® 18, 2° planta

28001 NMadrid

Spain

Tel.: (0} 34) 91 423 72 00 /

Bons
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Fax: (00 3.4) 91 576 597 54
Nationalit'; Spanish

LIT. APPLICABLE LAW AND PLACE OF ARBITRATION

§8 - Article 21.1 of the Concession Contract provides:

w2l Governing Law
This “oricession Contract is deented to be a civil law contract and governed by the

eivil aws of the Republic of Egypt.s

wA i fole (1)

{As vmended by Low Ne, 9 of 1997 promulgiating on 19 May 1997 and published on
15 1%y 1997, adding a second paragraph to Arficle 1)

itt ouit prejudice 1o the provisions of international coventions in force in the Arab
Rep.iblic of Egypt, the provisions of the present Law shall upply to all arbitration
beircen public law. er private low persons, wharever the naturé of the legal
velc ionship arcund which the dispute revolves, wien such arbitrations ore
contucted in Egypr or when the parties to an tmemational commarcial arbitration

com huered abroad agree to subject it to the provisions of this Law.

I v rgard 1o edminisirative contract disputes, the arbitration agreement shall have
the approval of the concerned mimister ar the afficial assuming his powers with
resp ect to pullic juridical persans. No delegation of powers shall [be] authorized
thesglove.s

The mem s of the Arbitral Tribunal duly accepted their appoinfments in
writing.

Article 2 3.3 provides that the applicable rules are CRCICA Rules ‘in force on
the date ¢ f this Concession Contract”, and ‘arbitration law is the Egyptian law’.

The arbization legislation presently in force in Egypt is Law N® 27/1994
concerning Arbitration in Civil and Commercial Matters
{as subse juently amended) (hereafter wArbitration Law N° 27»). The application
N 27 is defined in Asticle 1 (as amended by Law N° 9 of 1997
promulg: ted on May 19, 1997 and published on May 15, 1997) as follows:

Article ' 9(1) of Arbitration Law N° 27 of 1994 states that if the parties cagree fo
ecific siate, then the substantive rules of that law, not these
law, shall be followed, unless the parties agree otherwises,
en adjudicating the merits of the dispute, take tto
account the conditions of the contract, subject of the dispute and the usages of
commer -e in similar transactionsy. Article 33 of the CRCICA Rules requires the

Rong
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Arbitral Tribunal to ‘apply the law designated by the parties as applicable to the
substance of the dispute’, and Article 33(3) states that the Arbitral Tribunal shall
also wdecide in accordance with the terms of the contract and shall take inta
account the usages of the trade applicable to the transaction.» :

§9. By virtue of the agreement of the parties, the place of arbitration is
Cairo, Eg'pt.

IV, LANGUACE OF T TRATION

§11).- The English text of Article 21.3.4 states that the warbitration shall
be condurted in the English languageyr.

The Claj nant in its Request for Arbitration (paragraph 35) stated that wThe
language of this arbitration, as determined by the arbitration clause, is English.s
One of te counsel for the Respondents submitted on June 9, 2005 that Amabic
was the language of the arbitration, referring to difference between the English
text and he Arabic text of Article 21.3 with the Arabic text being silent on the
language of the arbitration.

By letter dated June 14, 2005 the Arbitral Tribunal decided that the Respondents
had waivd the right to argue that English was not the language of the arbitration,
fior the re asons set out in that letter.

Accordir gly, the language of the arbitration, by agreement of the Parties, is
English.

V. PROCEDURAL HISTORY

§ 1.- This arbitration was commenced by the submission of the Request for
Arbitrat n o the Cairo Regional Centre for International Commercial Arhitration
on April 28, 2004. The Asbitral Tribunal was constituted in the manner already
descnibe 1,

£12.- The first meeting of the Arbitral Tribunal with the Parties was held in
El Caira on December 19, 2004, As 2 result of this meering and with the congent of
the Parics, the Arbitral Tobunal issued its Procedural Order N 1 (dated
Decemkter 19, 2004 and corrected February 3, 2005) establishing a procedural
timetabls for the presentation of pleadings and supporting evidence, and dates for
hearing 3f September 25, 26 and 27, 2003, Procedural Order M° 1 also recorded th

LT ]
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agreement that the period of the arbitration would be one year commencing on
December 19, 2004, and that the Arbitral Tribunal would be able in its discretion
1y extend his period for such further time as it deemed appropriate. Finally,
Procedural Order N° 1 recorded that a & request for suspension of the arbitral
procesdings for the reasons mentioned in the letier from the Office of the
Attomey-Cieneral dated December 15, 2004 had been presented to the A_rbm'al
Tribunal, wd the Arbitral Tribunal bad decided that it was not appropnate to
suspend thz arbitration proceedings.

§17 .- The Parties presented their pleadings and supporting evidence to the
Arbitral Tribunal in accordance with Procedural Order N°® 1-as amended by the
Arbitral Teibunal from time to time on the basis of applications and submissions
of the Par ies. As a result of various applications for extensions of the procedural
timetable culminating in an application by the Claimant for rescheduling the
bearing d ite, the Arbitral Tribunal on June 3, 2005 rescheduled the hearing for
Movembe: 15 16 and 17, 2005, and so advised the Parties.

§1-h- By letter dated August 4, 2005 the Claimant complained of the
intimidation of its witnesses and sought an order that this conduct be prohibited,
and also :ought a change of venue for the hearing to Paris or some other place
than Cai-o. The Respondents rejected the allegations of intimidation and
opposed my change of venue. The Respondents also sought a suspension of the
arbitral proceedings, on the basis of Article 46 of Arbitration Law N* 27 and
certain ¢iminal proceedings commenced in the Court of Felonies in Cairo
involving persons associated with the Claimant and the Concession Contract.
The Arbtral Tribunal issued decisions on September 19, 2005 that: (i) the
Respond-ints® application for suspension of the arbitral proceedings was denied
(by a mi jority), but that the Tribunial would keep the matter under review; (ii)
the Clairiant’s application for orders relating to intimidation and the place of
hearing ' /ere denied; (iii) the hearing in Cairo on 15, 16 and 17 November, 2005,
and the timetable then in force were confirmed. Dr. Hatem Gabr issued a
dissenting opinion dated September 28, 2005 in respect of the Respondents’
applicati yn for the suspension of the arbitral procecdings.

§ 5.- By Procedural Order N* 2 dated October 31, 2005 the Arbitral
Tribunal confirmed the date, time and place of the hearing, and required the
parties 1 submit a signed statement of the evidence of each wimess to be relied
upon at he hearing. The Arbitral Tribunal alsp advised the Parties at this time of
the propased procedure for the hearing, and certain issues that it expectéd to be

addressed by counsel at the hearing.
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In accordace with the procedural timetable established in Procedural Order N° 1
{as amend::d by the Arbitral Tribunal) and Procedural Order N* 2 the Parties
submitted ! he following pleadings, evidence and witnesses statements:

The Claimant's Request for Arbitration, with exiibits €1 to CI0.

{received by the Centre on April 28, 2004},

. Tht Claimant’s Memorial of Claim dated February 19, 2005, with exhibits

Cl to C68;

Tt Claimant’s PriceWaterhouseCoopers expert report dated April 3,

2005,

. Th: Defence to Claim along with annexes El 1o EZ2 of the Arab

Resublic of Egypt (on behalf of the Ministries of Civil Aviation and
Tr: nsportation) dated May 21, 2005 {with translations of various exhibits
pro vided later).

. Th: English apd Arabic versions of the Memorandum of Defence to

Cliim containing exhibits R1 to R55 of the Egyptian Holding Company
for Aviation and the Egyptian Airports Company dated May 21, 2003.

. The Claimant's Rejoinder on the Claim with exbibits C69 to C133 dated

Ju y 26, 20035,

. Tle Rejoinder of the Arab Republic of Egypt (on behalf of the Mimstries

of Civil Aviation and Transportation) dated September 21, 2005 (along
with an English translation of annexes E10 and ElZ).

Ttz Rejoinder in Rebuttal of the Claimant’s Rejoinder on the Claim of the

E:yptian Holding Company for Aviation and the Egyptian Airports
Company dated September 21, 2005, together with exhibits R56 1o R93,

. Witness statements signed by Engineer Nagui Samuel (dated November

1;, 2005), General Pilot Mamdouh Heshmat (dated November 12, 2003),
Ciarles Leopidas Panayides (dated November 9, 2005), Trond Nordeng
(¢ated November 13, 2005), Paul Towey (dated November 13, 2005) and
a KPMG Expert Report (dated November 12, 2005), submitted by the

' aimant and (he Respondents.

10. The Claimant, the Arab Republic of Egypt as well as the the Egyptian

Holding Company for Aviation and the Egyptian Airports Company all
sibmitted Post-Hearing Submissions dated February 12, 2006. Claimant
o tached Exhibits C134 o C174 to its submission, and The Egyplian
Folding Company for Aviation and the Egyptian Aijrports Company
s:ibmitted Exhibits R-94 o R117;

_"*he Claimant, the Arab Republic of Egypt as well as the the Egyptian

F olding Company for Aviation and the Egyptian Airports Comy all
s ibmitted Post-Hearing replies. The Claimant submitted Exhibits 174~

s
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175 with its reply, and the Egyptian Holding Company for Aviation m_]d
the Igyptian Airports Company submitted Exhibits R-118-R-139 with its

reply.

In respenc to the different positions of the Parties on the appearance of
witnesses by video-conference, the President of the Arbitral Tribunal by letter
dated November 7, 2005 confirmed that justification had been shown to accept
the evide: ce of three wilnesses by video-conference, and that this would not
affect the ability of the Respondents to fully present their case, particularly as
there wol ld be the opportunity to cross-examine these wimesses via video-
conferenc =

§1is.- The hearing was held in El Cairo on November 15, 16 and 17, 2005,
Mr. Moh: med Amin Daouk, Mrs. Nadine Kaissi-Tayara, M. Bassem Daouk and
Mr. Fredsric Soliman appeared on behalf of the Claimant. Mr. Osama A.
Mahmou:| Abul-Kheir and Mr. Ahmed Saad Mahmoud of the State Lawsuits
Authority appeared on behalf of the Minister of Transportation and the Minister
of Civil Aviation. Counse] Mahmoud Fahmy, Dr. Karim Hafez, Mr. Mabil
Kenawi (nd Ms. Fatma Ibrahim appeared on behalf of the Egyptian Holding
Company for Aviation and the Egyptian Airports Company.

At the hearing the Claimant called four witnesses, being Mr, Paul Towey, Mr.
Trond Nordeng, Dr. Charles Panayides and Mrs. Ghada Ezzat El-Feky and the
Respondimts called three witnesses, namely Mr, Mamdouh Heshmat, Engineer
Youssef 3amuel and Mrs. Niveen Shahine. The Claimant’s first three witnesses
gave evirlence by videoconference. The witnesses were all examined and cross-
examineil by counsel. The counsel for all parties also made legal and factual
submissi ms, including addressing the issues that had been identified by the
Arbitral Tribunal in its Procedural Order N° 2. In 2ccordance with Article 33(4)
of Arbitiation Law N © 27 summary minutes of the hearing were recorded in a
procés-varbal and subsequently delivered 1o the Parties. A full verbatim
transeript of the hearing was also prepared and subsequently delivered to the
Parties.

§ .7.- At the commencement of the hearing the Respondents raised two
procedual matters for consideration by the Arbiteal Tribunal. Firstly, the
Respone ents submitted that the representation of the Claimant by Mr. Mohamad
Amin Daouk was invalid and his acts null and void pursuant to Advocacy Law
N°® 17 o’ 1983, because Mr. Mohamad Amin Daouk was a Lebanese and not an
Egyptian lawyer. Secondly, the Respondents submitted again that i itral
proceed ngs should be suspended, and produced a letter from the Presidept/of the

1133
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Cairo Cour of Appeals to the Public Prosecutor i support of their position. The
Arbitral Triounal heard the oral submmissions of the Parties on this issue.

At the con: lusion of the hearing and after discussion with and with the consent af
(ke Parties the Arbitral Tribunal fixed a timetable for the submission of Post-
Hearing M :morials, and comments in reply to the Post-Hearing Memorials. This
timetable */as subsequently confirmed by 2 facsimile from the Arbitral Tribunal
dated November 22, 2005, and amended on three occasions on the application of
the Third : nd Fourth Respondents. Post-Hearing Memorials were submitted by all
parties on February 12, 2006, and comments in reply to the Post-Hearing
Memoriale on February 27, 2006. On January 30, 2006 the Arbitral Tribunal
advised th : Parties that it had decided to limit the period of this arbitration 50 as
10 terming ¢ the arbitration by June 19, 2006.

In Februsry 2006 on the application of the Minister of Civil Aviation an
administr: tive court made a decision relating to the Concession Contract
(Minister of Civil Aviation v Malicorp Limited Company, law suit N° 18,628 of
the Tudicial Year N° 95, before the Council of State Administrative Judiciary
Court in Cairo, Sixth Circuit Contracts and Compensations; hercafter
aAdmini trative Judiciary Conrt Decisiony.). The Arbitral Tribunal received a
copy and a translation of the Administrative Judiciary Court Degision from the
Respondeats at the time of their Post-Hearing replies. The dispositif detenmines
«..the wullity of the arbifration clause contained in the Concession
Contract..with all effects resulted therefrom, especially the suspension of
arbitral jroceedings in the arbitral case N® 382 of the year 2004...before the
Cairo Re tional Centré for International Commercial Arbitration ...».

YL BA i1}

§18.- The Claimant was incorporated pursuant to English law on August
6, 1997, Tts share capital on incorporation Was ... £1000 divided into 1000
shares o, £] each, and its object was stated to be 10 «...carry on business as a
general ‘ommercial companyy. Its paid-up capital on incorporation was £2. The
changes to its capital, and the confusion between its authorised and paid-up
capital are a central issue in this case.

§ 9.- The Egyptian Civil Aviation Authority announced the tender for a
new Airsort of Ras Sudr, and made available the tender documents in August
1909, 01 October 1, 1999 the Claimant submitted an offer in response w the
tender. The tender was signed on behalf of the Claimant by «Staff Major General q
Mahmos d Shakir Ibrakim, General Directors. It was accompanied. by a first
demand guarantee 10 the amount of one million Egyptian pounds SR Bank (3
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in Cairo or behalf of «Mr. Sayed Hanafi Mahmoud...for the construction ajt an
International Airport in Ras Sudr», and addressed to the Egyptian General Civil
Aviation \uthority (dated September 29, 1999; Letter of Guarantee b.P
32/99/A/114), it is not clear what documentation accompanied the bid, andlln
particular whether the Claimant presented an extract from the Companies
Register in England and Wales in order to confirm its objects and capital.

The Claimant was invited to appear before a commitiee presided by the President
of the Citil Aviation Sector, Mr. Mamdouh Mohamed Heshmat, The mesting
took place on January 3, 2000 and the letter of invitation set out a list of six
matters which the Claimant was expected to clarify. The Claimant was
represented at this meeting by General Mahmoud Shakir Ibraim (or Tbrahim).
The first (uestion related to the details of the Claimant’s ‘issued and licensed'
capital. T ¢ Minutes of this meeting record the response as follows.

wlipe 1 their question: concerning the first point: details of the capital he [ie,
Gene al Mahmoud Shakir Tomaim) responded by the Sollowing: “The Original
Com; any with which the contracting shail be conclided and which submitizd the
affer is the British Company Malicorp Ltd, & company established under the
British faw and iy residence is in London with its capital of one hundrod million
Sterling paunds according to the attached commiercial register which was reviewed
by ths Committes ‘s nrembersy,

The Respandents state that the Claimant produced at this meeting an extract from
the registar of Companies House, Cardiff, in respect of Malicorp Limited, dated
September 15, 1999. The object of Malicorp Limited was stated in this extract to
be «to bu'ld, develop and operate the Ras Sudr Airport and 10 develop associated
sites for industrial and tourist purposess. In respect of capital this extract stated:

wThe Company's share eapital s £100 million divided into ane millfon shares of
£10 eachn,

Mr Hest mat confirmed in his oral evidence that he was appointed to head a
comumitte e 1o review the two bids, and that a meeting was arranged to clanify
certain aipects of Malicorp’s bid. General Shakir Thraim was the only person
who attended on behalf of Malicorp, and he [i.e., General Tbraim] told the
Commitize that Malicorp's “paid-up™ capital was £100 million, and presented a
commer: ial register issued in the United Kingdom to support this statement
vegardin ; the paid-up capital. This document was scrutinised by the reviewing
cormumill :e.

The Claimant's evidence; by contrast, was quite explicit that the intention always
was to [inance the project from outside sources. For example, Mr,~Gharles
Leonides Panayides, the Group Development Director of Group Mediterranean ﬂj—

Holding stated in his oral evidence:
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A <iew was that we were being ackod to arrange the financing for the praject
e e told that there will be differeny stages in the project. That there will be the
airpar., which ol the tme, if I recolt correctly because we are going back a few
years tow, was apgraximately BOL83 or 85 million, then there was the second
stage. around 220 million, and then there will be the ather profects imvolved, such
a5 the ouxing, such as the light industrial, ...

e isere awgre that there were other parties jnvolved in Malicorp, wha atsa had
capal fitiex and one such parly was GMP, a company which fs gquite well
renov aed and well-regarded in the Middle East as contractors. Now abviously
they v ould be perhaps be intarested it conirtbuting, bui in the event that there was
ne ol e contribution, our company stood ready fo finance the prafect...

. We did not finalise the contribution of each pf the parties. We were aware that
wit v re being asked ta conteibute the bulk of the financing and we were willing 1
do s¢ because we had faith in the project, as well as faith in Malicorp being able to
effect this project. We had experience with individuals involved in Malicorp
previon fo thal, which gave us a cerfain degree of confidence, and therefore
woul! say to you that it was net that essential for us whether Malicorp conaributed
arad’e

§2).- On February 8, 2000 the Chairman of the Egyptian Civil Aviation
Authorits advised the Claimant that its offer had been selected for the
consiruct on of the Ras Sudr Airport, adding that «all the previous procedure of
the broci ure of terms, the Authority’s specifications, your offer and all Minutes
in relaticn to the operation shall be considered an integral part of the contract
which shill be concluded in this respects.

A prelin inary contract or heads of agreement was signed on May 28, 2000
between the Arab Republic of Egypt, represented by the General Authority for
Civil Aviation on one part, and the Claimant on the other part. This Heads of
Agreement consisted of eight articles, and anticipated further investigation and
negotiatiyn between the parties of professional, technical, legal and scheduling
miatters | zading to a detailed conmact.

§::1.- The Concession Contract was executed on November 4, 2000 by the
Governr ient of the Republic of Egypt represented by the Egyptian Civil Aviation
Authority, as Concessor, and Malicorp Limiled and Ras Sudr International
Airport Ltd (a company to be formed) as Concessionaire. The Concession
Contract included the following lerms:

3! Single Purpose Concessionafrs

iy dementing the Project except a5 the Concessor may otherwise agreé i Wi

The Cancessionaire shall be a single purpese corporation with the sole prurpose of /ﬁ-}
an shall not axsume any figbility other than that in connection with the Projec
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The My morandunt of Assoctation of the Concersionaire shall include a provision 1o
sueh er'ects,

w70, Ddefivery of the Site

The € incessor shall defiver the Afrport Site to the Concessionaire free from any
delayr g worky It 2 months from the Effective Date and after handing over the
Perfarmance Bond to the Concessors.

‘Bffective Date' is defined in Article 1 to mean «the date of signing the final
BOT Coni-acty,

Article 17 relates to “Material Adverse Government Action’. Article 21.1 relates
to Goveriing Law (and is set out in §..., above). Article 22 comprises
*Miscellaneous Provisions’ and includes the following:

w22.) Primacy of this Concesslon Contract

The Concession Contragt shall gevern all aspects of and all contractual
relutianships relating to the Profect as between the Parties. In the event of canflict
heraaen this Concession Confracs and amy Assoclated Agreement on a matter

ing the Pariies including aff questions of interpretation, thic Concession
Comn aer shall prevails,

«22, Enfire Agreement

This Conecession Contract, including the Adnmexwres attacked thereto, and the
addi inns, amendments and variations agreed 10 as specified in the Tender
dacnments as well as the contract (nftialed on May 28, 2000 represent the engire
agre iment between the two parties perfaining to the subject af this eonrracta,

w2212, Gemeral Undertakings

22001 The Parties undertake to do all such things, pexform all such acis and take
il such sieps to procuve the doing of all such things, the performance of all
L uch acts and the taking of all suck sraps as may be necessary, incidenial or
anductive fo give effect fo the terms, conditions and import of this
tgreentEnt,

Article 23.1 related to the Representations and Warranties by the Concessionaire
and state s as follows:
w23 I Representations and Warranties by the Concessionaire
The Conceirionaire hershy represents and warrants 1o the Concessor as follows.
231 The Concessiomaire s a company duly incorporated under the laws of
Uinited Kingdont with all requisite corporare power to carry out it obligations
under this Concession Conraet and fo exeeute and deliver this Concassion

Contracy, and acknowledges that, except as the Concessor may otherwise
agree in writing, its sole purpese is fo implement the Project. A trve
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contplete copy of the decuments constiruting the Cancessiongire’s C@ﬁcargo
[in: arporation, Memorandun of Associarion and Ariicles of dsseciation and
ar teiated documents certified by the duly autharised representative of the
Cr neessiongire, and in offect on the date hereofs

2312 In executing the Concession Coniract, Malicorp Lid. i acting Sor and on
be balf of the Concessionaire,

2301 This Concessian Contract has been duly authorised by all necessary
e rporate action, is legally valid and binding wpon it and does not regquire
ay-proval in any form in order to give full effect thereto-, provided however that
ihis Coneessian Confract Is subject fo the fulfillwent of all the conditions sef
ferth i this Contracs.

330 The Concessionaire i not prevented or restrained legally, commercially or
& herwise from entering into and underiaking the provitions aof this Comcession
Contract in aecordance with s ferms,

2317 Al representations, warranties, information and data of the Concessionaire
o amtained in oy writien statement {including financiel statements), certificate,
wchibit or schedule in conneetion with this Concession Controct, shall be rrue
wnd correct as of the date hereof,

23.1.5 The Concessionaire showld form o Company In Egypt according ta the Law
{1 Egvot, for the purposes of Constructinn, Management and Operation of the
+ frpert. 25% of the Board Members will be appointed by the Concessor. The
oncessionaive will noke availoble to the Concessor all incorporation
Jocuments nor more than 90 days from the date of signing the Contract.
JIwgvidad it shall furnish the Concessor with what proves its applicarion for the

corporation of this company,

23:1 7 The Concessionaire agrees to inevease the Bank Guarantee fo an amaount of
“wo Million Egyptian Pounds during the first two months from the date of
Jigning the final Comtract and before taking possession of the allocared site.
rhe Concessor wonld release the Concessionalre’'s Bank Guarantze when
raof af Construction work s in place and it approves release thereof.

3.} & The Concessionaire shall submit a Bank Guaranice 2 yeors prior to the end
af the Coicession period for handing over the Airport in an amount equivalent
0 3% of the entire project value before the Concessor receives the Airport. Tt
thall be valid for 6 months after the hand over of the Airpart in accordance
with Clanese 3.8,

Article (132 related to Representations and Warranties by the Concessor and
includes the following:

«232.0 The Concessor has the mecessary power and autharity fo grani the
Concesslon to tha Concessionaire and to grant the Annexed Sie Freehold to
the Cancessionaire.

( /
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43.2.2 This Cancession Contract has been duly authorised by all necéssary aclion,
ir wgally valid and binding vupan the Concessor.

2323 The Concessor is Wot prevented oF restrained legally, conmercially or
otierwise from entering into and widertaking the provisions of this Concession
€ nitract in accordanee with ity s

Article 24 addressed the approval of the Council of State:

«24. Agreement by the Council of State

fusofcr as this Concession Contract places obligations on the Stafe andior any
Relev ant Authority, suek obligations shall be backed by the full faith and credit of
she E:ypitan Council of State. By signing this Conpession Confract,

Tha § 'ate indicates its acreptance of its righis and obligations as herein set oul and
as a srincipal obligation guarantees the performance by the Cencessor of all ity
oblig wions as herein rocorded,

Bouh sarties shall abide by the revision of the Council of States of this conmract..

§21.- The Concession Contract was signed in Cairo “for and on behalf of
Egyptian Civil Aviation Authority’ by Pilot Abdelfaatab Mchamed Kato, and for
and on b hall of Malicorp Lid by Dr. Abee Mercer.

§43.- On January 17, 2001 an application was submitted in Egypt to
establish a company pursuant to Law N° 8 of 1997 (on investment guaraniees and
incentives) «to bulld, manage, utilize and transfer Ras Sidr Internarional
Airporty. Tts three shareholders included Malicorp Ltd, which was going to hold
9,800,00) of the 10,000,000 shares to a value of 10,000,000 Egyptian pounds.
The sam: document stated that the ‘Sources of Financing' will be «Capital LE
100,000,200, Loans LE 150,000,000» giving a total of L.E. 250,000,000.

§.4.- Between the signing of the contract on November 4, 2000 and
Februar 18, 2001 the Egyptian Civil Aviation Authority sent three notices to the
Claiman regarding its contractual obligations to increase the bank guarantee to
two mil ion Egyptian pounds (clause 23.1.7) and to incorporate an Egyptian
Company (clause 23.1.6). The «Third and Last Noticen dated February 18, 2001
read as idllows (English correeted by the Arbitral Tribunal):

" AN, OTIC, /)

Hois

DE, ABRA MERCER
MALICORP COMP LMTD ]
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6 ALDVR LADGES STEVENAGE ROAD SW6 LONDON. UK

REFERNCE TQ THE CONTRACT BETWEEN ECAA [ix., Egyptian Civil
Aviation Authornty] AND YOUR' COMP T0 BUILD. OPERATE.
TRANSFER RAS SUDR AIRPORT (B.OT} WHICH SIGNED ON
2112000,

AND REFERENCE TO OUR FIRST NOTICE T0 FULFIL THE FINAL
LETTER OF CREDIT. FROM MALICORP COMPANY AND SUBMIT ALL
DOCUMENT PROVING FINALIZATION OF ESTABLISHMENT |of} THE
EGYPTIAN COMP. WHICH WILL CARRY ON THE PROJECT.

AND REFERENCE TO OUR SECOND NOTICE ON 7172000 IN THE
SAME CONCERN AS WE DIDN'T RECEIVE ANY OF WHAT IS

REQUESTED.
WE URGE YOU TO FULFIL CONTRACT OBLIGATIONS A 54 P.

ANY MORE DELAY ECAA WILL BE QBLIGED TO TAKE ALL
NECESSARY ACTIONS T BREAK THE CONTRACT BY THE END OF
feb 20061,

A VM. Abdel Fattak M. Kato
Chairman of ECAAy

The Clairiant issued another bank guarantee for one million Egyptian pounds on
February 5, 2001, therby bringing the total amount guaranteed to two million
Egyptian pounds. On March 12, 2001 the Claimant renewed its application for
the incon oration of an Egyptian joint stock company “according Lo the provision
of Law 1 8 for 1997" for ‘establishing and managing Ras Sidr International
Airport’, The capital in this application was stated to be L.E, 20,000,000 of
which thi: Claimant was to contribute L.E. 19,600,000 and two individuals (one
of Britisl: nationality and ihe other Egyptian) were to contribute LE, 200,000
pach. Th s application also stated that the ‘investment costs’ of the company in
its comm ercial activity would be ‘250,000,000 Egyptian Pounds’, and that the
Funding Sources would be *100,000,000: Capital® and *150,000,000: Loans and
facilities .

On April 18, 2001 the Claimant wrote to the Egyptian Authority for Civil
Aviation advising that the documents relating to the establishment of the
Egyptiar company according to Law N° 8 of 1997 had been submitted and «we
are expacting the approval of the Investment Authority to finalise the
formalitiesy. Second, the letter stated that as soon as the Investment Authority’s
approval was received, the Egyptian Company would «issue a final letter of
guaranive...and withdraw the initial iwo letters of guarantee fin your
possessimy. Thirdly, the letier requested nominations for the Board of the
Egyptim Company {as envisaged in clause 23.1,6 of the Concession C 1.
Fourthh, the letter concluded:

J——
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iFeunki: We declave that we stand ready - after the Investment Authacity's
appros il on the farmation of the Egyptian company. i compliance with the
contrat entered int between us — fo proceed with the formaliiies of recelving the
fand i, preparation of determining the final alrport site, for which we hope that we
can pee* the first stone in August 2001 as the starting of the consiruction s o

§2¢- Around this time the Egyptian Civil Aviation Authority was
restructured and replaced by other entities or powers. Article | of Presidential
Dectee N 72 of 2001 established the Egyptian Holding Company for Aviation
and two :ubsidiaries, including the Egyptian Airports Company. Article 2 of
Presidenti o Decree N* 72 of 2001 provided that:

adll rsal and personal rights of bath the sector of airperts end air wrilities and the
engin rering sector of the Egyprian Civil Aviation Authority shall be vested i the
holdivg company. [i.e., the Egyptian Holding Compeny for Aviation] and the two
siehgiarier, and oll the obligations of the gforementioned sectors shall be
devel wd wpon the holding company and the two subsidiaries...»

§2i.- On April 28, 2000 the Claimant wrote (o the Egyptian Holding
Company for Civil Aviation requesting «approval fo commence procedures for
delivering the airport sites. The letter went on to advise that the Claimant was
wsrill follnwing the procedures of regismration of the Egyptian Company, [but] we
eannot 6 rercome the routine and the procedwres followed by the Investment
Autherity...». The response from the Egyptian Holding Company for Civil
Aviation on May 5, 2001 was that the delivery procedures for the airport site
could not commence wunless the Concessionaire Company is published and
notifies 5 with the registration and publication decuments, according to the
applicab.e regulations and law...»,

§27.- By letter dated May 30, 2001 the Egyptian Holding Company for
Aviatiop first expressed serious concem in writing regarding Claimant's
‘seriousness’, and the truthfulness of imformation provided to Egyptian
authoriti-s. The letter concluded:

wTh rrefore your Compary miust subimit to us the followlng:

Autrenticated coniracts abowt the Company s sitwatfon which muse be adopred and-
lege lized in the United Kingdom and adopred ty the Minisiry of Commerce and the
Chember of companics in London thea adopted from the commarcial ataché in the

Emyassy of the Arab Republic of Egypt fn London.

Co:pany NERG and this shall be fo ensure if verity.

The parinership contract berween your honorabie company and the ar (p
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Al the astablishment dacuments which are adopted from the Public Authority for
{mvesin ent according to the applicable laws theretg,

Please sent us the aforementioned on a date not exceeding 30 June 200 or we
shall b2 foroed fo terminate the signed contract with your company. as this shall be

decmer ' a final ultimatum therepfy

There follc wed correspondence as the Claimant sought to expedite the formation
of the Egptian Company and the transfer of the Airport site, writing (o the
Investmen and Free Zones Authority, to the Egyptian Holding Company for
Aviation, |he Minister of Transportation, the Prime Minister and to the President
of the Republic. The Claimant wrote to the Egyptian Holding Company for Civil
Aviation ¢ n June 13, 201 seeking extra time 1o obtain exceptional approvals of
the Prime Minister and the Minister of Transport. [t also wrote to the Minister of
Transport: tion on June 28, 2001 stating:

a.w therely inform vou with regard to the meeting with Pilot/Chairman of the
Halditg Company of Civil Aviation daved 25/6/2001 during which all requested
doci: ienty were delivered by viriue of the Autharity 's letter of 30/5/2001 addressed
to yoir Exceltency, ke contacted your Excellency during the meeting and decided
i exemd the period of ime as of 362004 one extra month until the obiaining of
appr:vals of the formation of the Egyptian company, and he gave his oval
instr eifons w0 the security officer in this régard who was contacted by the
repre semlative of the company from London and informed him that the Chairman of
the Folding Company instructed him orally to exiend the period for another month
inittl the termination of the approvel for formation of the Company.n

On July 71, 2001 there was a meeting of a Special Commission for the Ras Sudr
Airport. ““his Special Commission was chaired by the Mipister of Transport and
was cormiosed of senior Egyptian officials and legal counsel in the aviation and
tourism sectors, as well as representatives of Matiomal Security and the
Investmeat and Free Zones Authority. There was extensive discussion of the
background and problems with the Concession Contract. The Minutes of this
meeting ' nolude the following:

5o, wiat ave the reasons that prevented the formation of the company?

- Co lonet Hisham Al Bestaoul - delégate from the National Security replied that
ther » was a difference between the names in the company at ratified the Coniract
and the mames of the founders of the Egyptinr company for the building and
ope: ation of the alrport

- A Sayed Salam, legal consultant of the General Investment Authority said that
he : pproves the erection of an airport i the Ras Sudr area and that the duthority
cow sents.on the formation of any iwvestment company. However. the southern and
nar hern areas of Sinai have ¢ special status and requive the epproval
Favenal Securisy for the founders of companies in that avea. And. thdt
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formatian of the company was submitied to the National Security but it was

vefusea Therefore, the rest of the formalities were stopped, and he gdded that the
names wentloned in the formaiion of the Egyptian company differ completefp from
these reentioned in the formation of the mother company and based on that it was
rejucte I by the National Security ..

Pilat + bdel Fattah Mohainad Kato, Chairman of the Egyptian Holding Company
for Aviation, reviewed the beginning of the profect when the Authorlty for the
Devel: pment of Tourism requested that it was in need for an alrporr in the Rod
Sudr ¢ rgion,..

= The Egyptian General Authority for Civil Aviation declared the creation,
speration, exploftation and transfer of Ras Sudy Alrport wnder BOT spstem
weeording to the lise of conditions and specificatlons prepared by the
duthority. Several companies submitted in this respact.

s A commission from the Authority was constitured ro select the best and
most suitable offers. Two companies were chosen from a technical paint of

«  Malicarp Lid. was selected for being the best and most suitable offer
technically and financtally whereby it will accomplish the financial and
technfcal vesult contemploted by the government in this respect.

o Cht 27202000 the Authorlyy submirted to .. the Minister, @ memorandum
concerning the selection of the best and most suitable offer submitted to
build, operate, exploit and transfer Ras Sudr Alrport under BOT system.
Such memorandum concluded by requesting the approval to take fthe
remaining of the formalitles and executory steps 10 conclude a contract with
Malicorp Lid. {Norwegian] to build, operate, exploir and return the Ras Sudr
Airport wader BOT system according to the ferms and specifications
announced by the Authority.

s {n 222000 kis Exeellency endorsed that memorandum as follows:
“Approved, and the reasons of the acceptunce af the Nopwegian offer will be
publivhed. Whersas, I received complaints as if the matter took place on their
basis directly and without assessing all the offers. The necessary steps will be
taken for the remaining legal formalities.”

... Jased on this endorsemeni the Awthority formed twe commissions, technical
and finaneial without including the names of the members whe participated in
previous commissions, for the purpose of re-assessing all the affers relating to
th i pperation, either from a technical or financial point of view

T.1e dvio com missions concluded as follows:
4, Offer (4/5)

Fesented by Maticorp Ltd. the Nerwegfan, the Commission concluded that
w s the best offer teckmically, and acceptable financially for being in

w 'th the conditions and specifications of the Authority.n

F
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The meeting concluded with a decision to rescind the Concession Contract and
call the let s of guarantee:

wBaseq _on the ohove the Coapun fesion gdopied the resolution:

L. Te notify the Egyptian Holding Company for Aviation and Malicorp a letier
freom the Investment Authority informing about the nopapproval on the
formation af such company due o the refection of the security an the
o maaztion,

2 Wien the above-mentioned letter in paragraph (1) will be served o the
Hidding Company. the procedure of rescinding the contract ond the cushing of
th + letser of guarantee will take place.

3. T: ba prepared 1o face the legal conseéquences resulling from tiwe canceliation
ar d the seising of the letter of guaranice.n

§2% - On July 25, 2001 the two bank guarantecs provided by or on behalf
of the Cla mant in respect of the Concession Contract were called in the name of
the Egyptian Civil Avistion Authority. By letter dated July 28, 2001 the State
Security ‘Jrganism of Investigation formally advised the Public Authority for
Investmer t that it did not approve the Claimant for the establishment of Ras Sudr
Airport. Mo reasons were given by the Security Organisation for this decision.

The Egyjtian Holding Company for Aviation gave notice to Malicorp of the
cancellation of the Concession Contract by letter dated August 12, 2001:

wTod Malicorp Company
Graeting,

In rifercace to the Agreement signed with you about the construction and
mamigement of the Ras Sudr Airport on B.O.T basis, and rorwithstanding the
coms teutive warnings sent on December 2000, January 2001 and the final notice
date] 187272001 for not completing the formation documents of the Egyptian
com any according o law mumbar 897 and for not sending a draft on the
wxec stion of the project, and for not amending the letters of guaranice ta become
defii itive, and after grasting you another extension wetil 28/2/2001; and,

Whereas the Company fas submitted to the Commission documents which
autf enticity is dubiows, inciting the Commission to send you a letier dated
30442001 to subniir true and authestic documents and granting you a pariod of
tinee wntil 3762001 extended uneil 31/7/2001; and,

Whereas the company hus submiiied to the security authoritics untrite documanty
con erning the nanies of the pariners in the British Contpany; and

Whireas the campany way nef able to form an Egyptian Company according fo the
Egy atian laws umtil 222000 as provided in the Agreemenl, in addition 1a

car ravantions committed by the company: and,

oz
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Wheree s your lack of seriousness fias been established from the signature of the:
Agreer ent on 4] /2001 v to now, residting in the non-srarting of the progect wnfil

teday.

Based = the above, it has bren decided to cancel the agreement aind seize the
Jotter o f guarantes, reserving the right & elaim punitive damages for the prefudice
incurr:d by the holding compuny and ihe Egyptian Government restlting from the
non-sh rting with the execution of one of the vital and important projécts ineluded
fn the jlanning of the Government for the development of the econonty.

The Claimant responded in a letter dated August 13, 2001. The Claimant stated
that the Fgyptian Holding Company for Aviation was a private law entity
without t'e power (o unilaterally terminate the Concession Contract. The
Claimant vent on to rebut statements regarding the presentation of plans, the
submissiol. of dubious documents, and the alleged presentation of false
document: conceming ‘the names of the partners on the British company’. It
stated thai the delay in forming the Egyptian Company lay with the [nvestment
Autherity (and therefore indirectly with the Arab Republic of Egypt) and not
with the Claimant, and denied any lack of sériousness. It added further reasons
why there was no right to cancel the Concession Contract and concluded as
follows:

al¥e serely inform you that the & of your decivion to annul the Contract
and i mull and does not concern the Company nor affect i, i is an internal matter
that concerns you solefy and does not affect the Company concerning the Contract
ratifiid by the Government of the Arab Republic of Egypt which is currently in
farce until now, and by considering your decision as nulf and void according io the
conir act and [aw, requesting the Government fo deliver the airport site in arder io
ctart with the execution In the interest of the Company and of the Government.p

§23.- The cancellation of the Concession Contract by the Concessor was
subseque tly confirmed in two letters. The first letter, signed by Filot Mamdouh
Mohame| Heshmat as Chief Executive of the ‘Egyptian Authority for the
Control « f Aviation® was dated September 4, 2001, The second letter (in similar
terras 1o the first) dated September 28, 2001 and signed by the Minister of
Transpor: read as follows:

o G pelings.

Tt roference fo the Agreement signed by both parties, refating 1o the construction
and manggement of the Rat Sudr Alrpori on B.0.T basis, and despite puttlng you
on 1otice many times throtgh the Egyprian Aviation Holding Company fo complefe
the Focunmts requived 1o the farmation of the Egypricn Company which will
recive the sie of the profect and start the evecution in eecordence with law
nun ber 81997 on the guarantee and protection of the investments, and law
nun ber 31997 related to gromting the concession of publie wiilities for building,
ntar dging and exploiting the mirports awd rumways, but that your company fras
Jfail d to execuse the prevequisite and did not complere the formalities of formation
of +he Egyptian Company which should fiave been accomplished by 1 in

/ 1:1;_1
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aeeord e with the Agreemoni, which tndicates your lack of seripusaess in the
exscut;  of the entire Agreement entered info between the parties on 4112000
We cor firm the cancellation of the Agreenent which was notified to you previousiy
by the Sgyptian Aviation Holding Company axd the Egyptian Commiszion for the
Contre! of the Civil Aviation and the seizing of the rwo lemters of guaraniee,
reserviag all and any other Fights.

Respe: tfully,

The & nister of Transportationy

§30 - On April 20, 2004 the Claimant commenced this arbitration by filing

its Request for Arbitration. The relief claimed in its Memorial of Claim dated
February 9, 2005 was quantified in its Rejoinder on Claim dated July 26, 2003

as follows

il. Erpenses in the amaint of USD 12,416,574 frwelve million four hundred and
sbtenn thousand five kundred and seventy four USD).

2 The value of the Nguidated laters of Guarantee in the amount of USD 564,068
(five wndred and sixdy four thowsand sivy ning (5D,

3. Lo s of profits in the ampunt of USD 500,000,000 (five hundred million USD).

4. Dawmages in the amount of J (one) million USD to compensate the Claimant for
the moral demages.

3. Imigrest on the amounts cloimed at the legal rate.

A" costs and expenses eaused by the present arbitration proceedings and any
cons,quences theresf, ineluding but not fimited fo the Caire Regional Canfer's
adnt aéstrative axpenses, fees and expenses of arblrators, experts, wilntsies and
attar 1eys ai an amount (o be determined later on

§31.- The Rejoinder of the Arab Republic of Egypt dated Septernber 21,

2005 contained the following request for relief to the Arbitral Tribunal:

WEg pt respectfilly requests that this Tritumal:

i e as a prelimery question that it does not have jurisdiction to rule on the
slaims made by Malicorp, and if this Tribunaf finds that It hes Jurisdiction;
Cpypt respectfiudly requests that this Tribunal;

wulé thiat e claints made by Malicorp are entirely not admissible in opposition
w0 the Egyprian Mintster of Transportation and ihe Egypticn Minisrer af Civel
dviation, and if this Tribunal finds that the claims made by Malicorp are
adwissible as regards both of the aforementioned Egypiian Minist ot
raspactfully requests that this Tribunal:

reject the claims made by Malfzorp in fts entirety; and

24453
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i) in 2l events crder Malicorp to reimburse all of the costs that Egypt has
inc arred tn connection with these proceedings »

In its Post- Hearing Submission the Arab Republic of Egypt also requested the
terminatior and discontinuance of this arbitration pursuant to Article 45 of
arbitration Law N°27 of 1994.

The Rejoir der of the Egyptian Holding Company for Aviation and the Egyptian
Airport Cempany dated September 21, 2005 requested the Arbitral Tribunal to
rule as follyws:

«Mair Principal Request:

1. Te Third & Fourth Respordents adhere io and hold the substantial pleas
related to the Public Order that have been raised by them in their Memorandum of
Diefes e of 21.5.2005 pertatning 10 the non furisdiction and nullity in addition to all
the ploas mentioned therein.

2. Aler dererminarion of all the substantial pleas periaining fo the Public Order.
we pr 1 the Arbiral Tribunel to dismiss the Claimant's case entirely Le. to refect
the ¢l tim of indemnity for the absence of its elements of fault and damage and the
cautu! relationship berween them and 1o oblipare the Claimant with all the
expenves and fees of the present arbitration,

Awi fary Reguest:

. T2 suspend the arbitral case in implementation of Article 46 of the
Arbiration Law No. 27 of the year 1994, until the determination of the Felonics
Case No. 327/2004 (Inclusive Public Funds), as <The Tribunal will keep the
mait; runder review.

2. '1case of non responding o the previows request by the Arbitral Tribunal, then
the Third and Fourth Respondents pray the permission to stert and proceed upon
the frgery challenging of Malicorp’s commercial register and other documents
ihat Yad been submitied by the Claintant according to the Aritele No. (49) ard
subsguent articles of the Egyptian Evidence Low.»

§12.- On July 15, 2004 the Minister of Civil Aviation complained to the
Public F osecutor of fraudulent practices by the Claimant and officials of the
Egyptian Authority for Civil Aviation. On August 17, 2005 the Public Prosecutor
submitte:| an Order of Referral to the Court of Felonies in Caira, including a
supporti; g Memorandum of Facts produced by the Public Prosecutor dated July
13, 2004 The Order of Referral alleges various illegal and fraudulent acts on the
part of prsons connected with the Claimant as well as certain Egypt officials
involved in the review of the Claimant’s bid.
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§33.. The accused include various Egyptian officials. They also include
five ‘partn s’ in Malicorp, accused of colluding with the accused Egyptian
officials i the execution of their illegal acts, and of cooperating with an
unknown [erson in order to forge Malicorp's commercial register No. 3415415
wthrough :imulating and changing by agreeing with an unimewn person 1o
prepare and forge the abovementioned document...and thus the unknown person
has edited 'n the forged document that the capital of the company is one hundred
million ste:ling pounds, and this was contrary to fact...».

There is also an accusation against three of the accused of ‘attempting to turn a
forged fac to be correct’ by atending before the commitice of evaluation of the
bid on Janaary 3, 2000 «on bekalf of Malicorp Limited..., and alleging that the
capital of . he sald company amaunis to one fundred miillion pounds sterling, and
supported such allegation by submitting the forged commercial register...».

VIL. REASONS

§3< - The Parties have made many arguments in this arbitration. The
Arbitral “'ribunal for convenience classifies these arguments as procedural,
jurisdictional and substantive in nature, and proposes to deal with them in this
order. Tt r:cognises that this classification is for convenience only, and many of
the arpun ents are interrelated or have implications not confined to only one of
procedury, jurisdiction or the merits,

(1) Procedural Tssues:

§33.- The Parties to the Arbitration: The first party to the Concession
Contract is described as «The Arab Republic of Egypt, represented by the

Egyptian Civil Aviation Authority...».

The Request for Arbiration (replicating the form of the Concession Contract),
named the Arab Republic of Egypt as the Respondent represented by the
Minister 3f Transportation, the Minister of Civil Aviation, the Egyptian Holding
Compan:* for Aviation and the Egyptian Airports Company wall of the above
replacing’ the Egyptian Civil Aviation Authoritys. The Request for Arbitration did
not give an address for the Arab Republic of Egypt, but gave a contact address
for each of its four ‘representatives’. Under the heading ‘Contract and Parties’
the Clai nant explained in detail the legal succession to the Egyptian Civil
Aviation Authonty

iy

( 653

Bozs



o703 'og l-l‘-lEI_ TEL 34_91_3?_1! BT 94 B. CREMADES & ASOC[ADOS diois

§36. A contract (including an arbitration agreement) may be entered into
by an agent and be binding on its principal. However, an arbitration arising from
such contra 2t is usually commenced against either the principal as the only party
or (if an ar sitration agresment can be established with the agent as well as the
principal) «gainst both principal and agent as two separate partics. In the
present cas2 the Claimant adopted neither of these possibilities, but rather has
pretended 1) commence the arbitration against only one party (the Arab Republic
of Egypt) t irough four ‘representatives’.

This form vas ambiguous as to the legal status of the four representatives in the
arbitration, and in particular whether the Claimant sought to arbitrate a dispute
with the Arab Republic of Egypt, or with the Arab Republic of Egypt and the
faur alleg:d successor entities to the Egyptian Civil Aviation Authority. The
ambiguity of the Request for Arbitration was compounded by the Claimant’s
insistence that the four ‘representatives’ named in the Request for Arbitration
confirm th : nomination of the arbitrator nominated by the Government of Egypt.

§37.- The legal representation of the Arab Republic of Egypt and
specificall ¢ the Ministers of Civil Aviation and the Minister of Transport was
undertake: by the Egyptian State Law Suits Authority, which by virtue of Article
6 of Law N° 75 of 1963 is empowered 10 «represent all of the public furidical
persons with regard 1o the lawsuits that are filed by or versus the state before the
courts...ad before any other entity that is granted jurisdiction by virtue af law...
». Howerer, the Egyptian Holding Company for Aviation and the Egyptian
Airports Company appointed separate counsel, and developed its own
indcpendent logal position and arguments. Both sets of legal counsel have
participat:d fully in this arbitration, presenting separate submissions, evidence
and witne sses and receiving copies of all submissions or evidence filed by the
other eovasel in the arbitration. Both sets of counse] appeared scparately at the
hearing, ¢nd defended the interests of their respective parties.

The Clair nt accepted the separate legal representation of the Arab Republic of
Egypt on the one part, and the Egyptian Holding Compapy for Aviation and the
Egyptian Airports Company on the other in this manner.

§38.- The Arbitral Tribunal finds that although the Arab Republic of
Egypt wis a party to the arbitration agreement in the Congession Contract and
named a3 Respondent in the Request for Arbitration, the Claimant, the Arab
Republic of Egypt (specifically the Ministers of Transport and Civil Aviation),
the Egyptian Holding Company for Aviation and the Egyptian Airpert Company
have all sy their conduct agreed to participate in this arbitration and accepted the
participa ion of all the others. All have been treated on an equal foogifig, pnd each
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have been zecorded an equal and full opportunity to present their cases within the
meaning ol Article 26 of Arbitration Law N° 27 of 1994 and Article 15 of the
CRCICA Eules. Accordingly, the Arbitral Tribunal has jurisdiction to defermine
the dispute between the Claimant on the one part, and the Arab Republic of
Egypt (spevifically the Ministers of Transport and Civil Aviation), the Egyptian
Holding Ce mpany for Aviation and the Egyptian Airport Company.

The Arbital Tribunal emphasizes that his conclusion relates solely to the
jurisdictior of the Arbitral Tribunal over parties that have voluntarily appeated
and fully participated in the arbitration. Their implicit consent to arbitrate
invalves n admission of any substantive Liability, which was vigorously denied.
According y, substantive hability under the Concession Contract must be
separately =xamined, in light of the arguments of all counsel and the applicable
principles »f Egyptian law including Atticle 145 of the Egyptian Civil Code that
canfines tl e effects of a contract «to the parties and to their universal successors
in title, un ‘ess if follows from the contract from the nature of the transaction or
from a privision of the law, that the effecis of the contract do not pass to the
universal 1uccessor in litle of a partys.

§30 - The Time Period for rhitration: In its Post-Hearing Submission
the Republic of Egypt made a submission based upon Article 45 of Arbitration
Law N 27 of 1994 which reads as follows:

aderide (¢45)

1. The Arbitral Tribunal shall issue the award finally ending the entire dispute
withic the fime frame agresd by the perties, i the absence of such agreement, the
awar must be rendered within twelve monthy front the dete of commencement of
the c-bitral proceedings. In oll eases, the Arbitral Fribunal may ecend the
daadi ne provided the perind of exterision shall not exceed six months, uniess the

partics agree 12 a longer period.

3 I the arbimal award i sot remdered within the period refecred to in the
prece ling pavagraph, either of the two partiss fo arbifration may request the
presient of the eourt referved io in Arlicle {80 af this bow, to issue an order setting
a ness dendiine or fermisating the arbitral proceeding. fn such case cither parly
may +aise Ais claims to the court of origfinal furisdiction.n

The Aral Republic of Egypt submitted that it bad not agreed to any extension of
time, the award has not been issued within twelve months from the initiation of
the arbital proceedings, and therefore the arbitral proceedings should be
discontiniied and terminated as regards the Ministers of Transportation and Civil
Aviation.

§4).- There was an agreement between the Claimant and the Egyptian
Holding Zompany for Aviation and the Egyptian Airports Company e first
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procedural meeting on December 19, 2004 regarding the time limit for the award.
The Reput ic of Egypt had been informed of this mecting but did not attend. The
Ministers «f Transporiation and Civil Aviation, on behalf of the Republic of
Egypt, alsc received a copy of Procedural Order N° 1 dated December 19, 2004
that includi < the following paragraphs:

a3, Te Arbitral Tribunal records that the Claimant, The Egyptian Holding
Campe ity for Aviation, and The Egyptian Airports Company have fointly agreed
that th ¢ period of the arbiration shall be one year commencing on December 19,
2004, wnd kave further agreed that the Arbitral Tribunal may in it discreton
extend this period for such further time as it deems appropriate,

7. The Parties shall snsure thar copies of all pleadings and exhibits, as well ax any
comimn nications with the Arbitral Tribunal are also forwarded to the Minkster of
Trans; ortation and the Minkster of Civil Aviation as répresentatives of the
Gavar ment of the Arab Republic of Egypt. The Arbitred Tribunal requests that the
Direci w of the Cairo Ragfonal Centre for International Commercial Arbifration
ensuris thal this Procedural Order N° [ and the subseguent communicarions of the
Arbitri Tribunal are until suck time as the Government of the Arab Republic of
Egypt notifies the Avbitral Tribunal of ity appointetent of legal counset in this
arbitrtion

The Egyp ian State Law Suits Authority, on behalf of the Republic of Egypt,
duly submitted its Defence 1o the Claim in sccordance with the timetable
establishe:l in Procedural Order N° 1. The Republic of Egypt did not object to
any part ¢’ the Procedural Order N° 1 in its Defence to Claim and until its Post-
Hearing s:ibmission had never raised any objection to the agreement of the
Parties to extend the time limit in this arbitration and 1o empower the Arbitral
Tribunal to further extend the time limit at its own discretion. The Arhitral
Tribunal (lid in fact exercise this power (also recognised in Article 45(1) of
Arbitration Law N° 27 of 1994) in extending the period for the arbitration by a
further gix months until June 19, 2006.

During th: hearing on November 15, 16 and 17, the Arab Republic of Egypt
requested additional time to make Post-Hearing Submissions, to a date beyond
both the criginal twelve month period referred to in Article 45 of Law N* 27 of
1994 and also the initial twelve month hearing agreed at the first procedural
meeting r:ferred to above, demonstrating again its acceptance of extensions of
the time period of the arbitration. This additional time for Post-Hearing
Submissic ns was agreed by all Parties and approved by the Arbitral Tribunal.

§4 .- It was during the period granted for Post-Hearing Submissions, on
January 3 ), 2006, that the Arbitral Tribunal advised the Parties of its decision afo
limit the period of this arbitration so as to terminate the arbitration by June 19,
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2006p. Th's extension was specifically acknowledged without objection by
counsel fo' the Egyptian Holding Company for Awviation and the Egyptian
Airports Company in its lenter of February 11, 2006. The Egyptian State
Lawsuits /uthonty, however, objected to the extension of time in its Post-
Hearing St bmission, although in its Post-Hearing Reply recognised the validity
of the proc-edings at least until March 10, 2006 in stating:

«Thor fore the Egyprian State Lawsuits Authority on behalf of the Egyptian
Minist v of Civid Aviation and the Egyptian Minister of Transporiation hereby
notifie: the Arbitral Teibunal and the Parties thot it will regretiably resort lo the
compe. ent dowestic caxrt in accardance to Article 45 of the applicable Egyptian
arbitretion Law No. 27 of 1998 and its amendments, unless the Arbitral Tribunal
applie the aforementioned ardicle and takes nete of discontineance gnd
termin wtion of the present arbitral proceedings for the Firsl and Second
Respor dents gn or before March 10, 20060

In these ci cumstances, the Arbitral Tribunal finds that the Republic of Egypt, by
its conducl, has accepted the agreement of the other parties recorded in paragraph
§ of Proc:dural Order N° 1, and therefore the award is issued wwithin the
rimeframe agreed by the partiesy in accordance with Article 45(1). Alternatively,
the Repub ic of Egypt has failed to raise its objection to the alleged breach of
Article 45 within a reasonable time, and therefore has waived its right to object in
accordanc: with Article 8 of Law N7 27 of 1994, which reads as follows:

A relde (8)

[fane of tie parties i & dispute pursies arbitral proceedings while knowing that a
condition in the arbifral agreement or ane of the mandatory pravisions of the
prese: § faw hias been vislated and does not raise an objection to such violation by
the ¢greed deadline or within @ reasonable period in the absence of the
agree nenis, this shall be deemed a waiver by him of his right to object.y

§4: .- Therefore the Arbitral Tribunal does not accept the submission of
the Reput lic of Egypt that the time period in accordance with Article 45(1) or
Law N° 2" of 1994 has expired,

imant’ 1 Re tation in Egypt: The Egyptian Holding
Company for Aviation and the Egyptian Airports Company submitted that the
Request {r Arbitration and all subsequent proceedings in this arbitration were
null and void for breach of the Egyptian Advocacy Law N° 17 of 1983 in that the
Claimant's counsel, a Lebanese lawyer, did not smisfy the mandatory
requirements regarding legal representation in Egypt. Article 3 of Advocacy Law
N° 17 stales that no one except a lawyer as defined in this Law is entitled to
practice 1w in Egypt, with practice of law including «presence on behalf of
competer' parties before courts and arbitral tribunals...and the practice of
pleadings and relevani judicial proceedings.» A lawyer is a person name
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is registertd in the list of lawyers, and apparently Mr. Daouk, the Claimant’s
representalive, is not so registered.

It is furthe " submitted that the provisions of the Egyptian Advocacy Law N® 17 of
1983 relat: to Egyptian public order «because it relates to the operation of the
Judiciary ond justice which is a primary duty of the State, and the law profession
is @ free rofession which contributes with the judicial power to administer
Justice, as: ert the rule of law and the right to defend the rights and freedoms of
citizens, and the legislator has decided a criminal punishment for breach of the
provisions of this laws (Egyptian Holding Company for Awviation and the
Egyptian .irports Company, Post-Hearing Submission, paragraph 219).

§44 - The Claimant states that Advocacy Law N® 17 of 1983 does not
apply to this interoational arbitration and states that the capacity of counsel in
this arbitr: tion does not raise any question of Egyptian public order. It refers to
Article 4 ¢ f the CRCICA Rules which states that athe parties may be represented
or assistes by persons af its choices, and state that if necessary Mr, Daouk can be
simply cor sidered as a representative of the Claimant and not as its lawyer.

§45.- The Arhitral Tribunal does not accept that the representation of a
fureign inestor by a lawyer not repistered for practice in Bgypt in an Bgyptian
arbitration raises any question of Egyptian public onder. IL is no doubt correct that
one purpo.e of Advocacy Law N® 17 of 1983 15 to ensure the rights and freedoms
of parties .wre properly defended and to facilitate the administration of justice, but
there is ro reason to consider that a forcign Claimant in an international
arbitration cannot be adequately represented by a forcign lawyer.

The Clairant's legal representative does not require detailed knowledge of
Egyptian judicial practice and procedure in order o properly represent the
Claimani".: interesis in an internatienal arbitration. If for any reason jodicial
proceedin;s were commenced in Egypt relating to this arbitration then of course
Egyptian-iegistered counsel would be required for those proceedings. Further,
the Claimant might enpage an Egyptian lawyer for assistance with Egyptian
substantivz law, as the Claimant in fact did in this case, but still prefer the case to
be led by its intermational counsel.

[t is comr: on practice in international commercial arbitration for the parties to be
represented by counsel of their choice. This freedom of representation is derived
from the arinciple of party autonomy, upon which international arbitration is
founded, ind is so widely recogmised that it could be said to form part of
transnatio 1al public policy in international commercial arbitration. Th itral
Tribunal s not convinced that in Egypt, & jurisdiction where ilemational
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arbitration 15 well-cstablished, public policy is any way inconsistont with
internatior al standards in this regard.

Further, tte public policy interest of any state of the proper representation of
parties anc. administration of justice in legal proceedings held within 1ts borders
in fact fivowrs the participation of international counsel in international
arbitration Such participation enables a foreign party to be represented by
coungel ol confidence, of past association, of knowledge of their business, of
experience in international arbitration law and practice, and with the necessary
linguisitic skills for the proceedings. The narow interpretation of the public
policy of Advocacy Law N° 17 of 1983 proposed by the Egyptian Holding
Company for Aviation and the Egyptian Airports Company would lead to the
result, abs ird from the public policy perspective of the administration of justice,
of declaring these arbitral proceedings void and denying the Claimant all the
waork of it: legal representative since April 2004,

§4¢ - Accordingly, the submission to declare the proceedings null and
void beca'ise the Claimant has not been represented by a lawyer registered in
Egypt is vjected. Whether there has or has not been a breach of Article 3 or the
other pros isions of Advocacy Law N 17 of 1983 is purely a matter for the
Egyptian courts. The Asbitral Tribunal is satisfied that the Claimant's
representsa ion raises no question of Egyptian public policy, and that Mr. Dacuk’s
actions ar: valid and effective as the representative of the Claimant in this
arbitration.

§4%.-_Failure to_have Prior Recourse to Alternative Means of Dispute

Resolutior : Counsel for the Egvptian Holding Company for Aviation and the
Egyptian Airports Company submitted in its Post-Hearing Submission that the
Concessioa Coniract contained a mandatory pre-condition to-submit a dispute to
an Experl appointed pursuant to Article 6 before submission to arbitration.
According ly, the submission to arbitration was premature, and the Arbitral
Tribunal ¢ oes not have jurisdiction.

The Arbitral Tribunal cannot accept this argument on a number of grounds

Firstly, Auticle .1 mandates the appointment of an Expent when «any decision is
required 13 be made in terms of this Concession Coniracts, and the making of
such a ‘dscision’ is quite a distinct function from the resolution of disputes.
Further, .wticle 21.3.1 clearly contemplates the submission of disputes o
arbitratior that have not previously been subject 10 an expert determination («df a
dispute. . including, but not limited to, any dispute as to any opinion, instruciion,
determingtion, eertificarion or valuation of the Expert...», emphasis ad
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The Arbit-al Tribunal is satisfied that the nature of the dispute in this case,
involving the termination of the Concession Contract, was not of a kind that
required s ibmission to an Expert, Further, the Arbitral Tribunal is satisfied that
the Claimnt made genuine efforts to reach an amicable settlement prior 10
commenci 1g arbitration. Finally, in the present circumstances any reguirement of
prior Tecoirse to aliernative methods of dispute resolution should not be applied
formalistic ally to frustrate the resolution of the dispute. The dispute in this case is
of @ very serious natre (including cancellation of the Concession Contract,
allegation: of fraud) and all Parties have fully participated in the arbitration, and
50 the jurt sdiction of the Arbitral Tribunal cannot be called into question on this
basis.

(2) Jurisd ction/Consent to Arbitrate:

§48 - The Respondents challenge the jurisdiction of this Arbitral Tribunal
on the baiis of the second paragraph of Article 1 of Arbitration Law N° 27 of
1594. This paragraph requires an arbitration agreement in an administrative
contract tc whave the approval of the concerned minister or the official assuming
his power," with respect to public juridical personsy, This submission requires
the Arbitril Tribunal to consider first whether the Concession Contract is an
administrative contract in Fgyptian law and, if so, to examine whether the
arbitration agreement had the appropriate approval required by Article | of
Arbitration Law N 27 of 1994,

§44.-_The Legal Nature of the Concession Contract: In Egypt thers is a

fundamenial division between private law and administrative law. Accarding to
Article 172 of the Egyptian Constitution the Council of State is an independent
judicial or zanisation competent in administrative disputes. The Council of State
has built u a theory of administrative contracts distinct from civil contracts.

§50 - The nature of administrative contracts was considered {in the context
of arbitralion) by a General Meeting of the Council of State. The General
Meeting's legal opinion presented three differences between administrative
contracts ind civil contracts (see Dr. Mohie Eldin 1. Alam Eldin ‘Arbitral
Awards ol the Cairo Regional Centre for International Commercial Arbitration,
Case N° 2 [Commentary));

#fl) A dmiliistrative conrraces always Include o party who represenis public
aitkorities:

(3} Such contracts are not related to ardinary transactions such as sale or &
onang private faw persons, but they deal with the creation, develapn
 aintenance of public utilives; and
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(3} Such contracts contain dxeeptional clawses not  fouend i ctvil comtracts.u

§31 - The Parties substantially agree that the Concession Contract is an
administrazive contract, but disagree on its particular characteristics as an
administra ive contract and their legal consequences. The Respondents subimit
that the Concession Contract is a typical administrative contract. The Claimant
submits thit «The Egyptian docirine and case law consider the B.O.T. contracis
as interw flonal administrative. comtracts and the international arbitration
doctrine considers it as a contract of particular nuture and therefore the
regulation: of an ordinary administrative contract do not apply» (Claimant’s
Rejoinder in Claim, paragraph 167 (emphasis original)).

The deteriination of the juridical nature of the Concession Contract must begin
by considering the terms and conditions of the Concession Contract itself,

§52 - The Preamble of the Concession Contract states that the Concession
Contract is whased on the invesiment laws N° 3 and 8 both of the year 1997». The
Preamble «f the Heads of Apreement also refers to Laws N° 3 and N® 8 of 1997,
Law N 3 of 1997 is entitled ‘On granting the concession of a Public utility for
constructir g, managing, and exploiting airports and landing lands’ and contains
specific provisions relating to the airport concessions awithour restriction by the
provisions of law N® 139 for 1947 for the concessions of the public wtilitfes and
law N° 61 ‘or 1938 concerning granting concessions related to the investment of
natural revources and the public wiilities...». Law N° 8§ for 1997 telates to
investmen| guarantces and incentives and their executive regulations, and
includes, fifer alia, detailed regulations relating to the incorporation and capital
of investm :nt companies, which are considered in further detail below. Both the
Preamble 13 the Concession Contract and the Preface to the Heads of Agreement
relate the (onstruction of Ras Sudr airport to a plan at a national level o build
new airpocts to take advantage of the development opportunities offered by air
transportat on. It was also conceived as part of a larger project potentially
including hotels, tourism, shopping centers, ndustrial agriculture ete in order
to achieve the necessary demand for passengers needed by the airport for
econemic «iabilityy,

The Concession Contract is for a period of forty-one vears, Article 24 of the
Concessior, Contract provided that «Both parties shall abide by the revision of
the Counci! of State of this contracts. This requirement accords with Article 5 of
Law N® 3 oof 1997 that provides that «4 decree of the Council of Ministers shail
be issued voon the proposal of the competent Minister, awarding the concession,
as well as letermining or amending its conditions or provisions,...». Article 21.1

states that tis wdeemed ro be a civil law contract and governed by the'Fivy laws
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of the Rep iblic of Egypis. Turning to the Egyptian Civil Code 1948, Aricle 668
provides:

wdrt 68 - A comcession of o mublic weiliy service is @ conraet whase abfect is the
mana; ement of @ public uility service of an scancmic nature, Such a contract i
concls ded between the administrative autharity in charge af the ergarisation af
such ¢ service and @ private person or company to wham the explaitation of the
servic. is entrusted for a fived pariod,n

§53 - The proper description of the contract is a legal question (and
therefore not within the exclusive power of the parties to designate, so that
Article 21 1 of the Concession Contract cannot be considered determinative of
the nature of the Concession Contract). Accordingly, the Arbitral Tribunal
concludes that the Concession Contract is a public concession within the
meaning of Article 668 of the Civil Code, and also an administrative contract in
Egyptian |ow, The factors demonstrating its administrative nature include (i) One
party is tie Egyptian state, represented by a public authority (namely the
Egyptian Civil Aviation Authority which is described as a publie authority in
Presidenti: 1 decree W™ 2931 of 1971; (i) The contract is a concession conmact
relating tc a public utility (namely airports and landing grounds which are
described 11 a public utility concession, for example, in Law N° 3 of 1997, (ii1)
The Conce ssion Contract raises issues of state sovereignty and national policy in
respeet of air taffic, safety, tourism and infrastructure development; (iv) The
Cancession Contract is subject 1o a specific regulatory framework (Law N* 3 of
1997}, (v) The Concession Contract contains exceptional clauses not found in
civil contricts (most importantly the requirement of approval by the Council of
State and t1e granting in Article 2.6.5 of «all rights, privileges and warranties as
stated in Liw 8 of the year 19973).

§54 - The Intemational Character of the Coneession Contract: The

Claimant I as submitted that the Concession Contract should be deseribed as an
internatioaal administrative contract. The Claimant has not identified any
particular 1ules or exemptions applicable to the Concession Contract as a matter
of domestic Egyptian administrative law by reason of its international nature.
Counsel for the Egyptian Holding Company for Aviation and the Egyptian
Airports Company submitted that the international element in an administrative
contract ts irrelevant where there is an explicit choice of law, as there is of
Egyptian 1:w in this case,

This Concission Contract is properly described as an international contract. The
Claimant i: an English company (specifically recognised in Article 23.L1), the
Contract relates 1o an intemational airport (expressly recognised, for exathple, in
Article 11 5.5), and the Claimant must ensure the Airport complies With the
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internatior al obligations imposed by the Warsaw Convention (Article 22.12.3),
Further, th arbitration agreement within the Concession Contract is international
within the meaning of Article 3 of Arbitration Law N° 27 of 1994.

The impcriance of the characterisation of the Concession Contract as
internatioral does not lic within the domestic Egyptian legal order. Its
internatior al nature means that some aspects of the Contract —most significantly
the arbitr: tion agreement-are also part of international legal relations and
therefore 11ay be subject to rules outside the domestic Egyptian legal order, In
the presert case, the international natwre of the Concession Contract and
arbitration agreement has consequences for the rules applicable to certain issues
raised in this arbitration.

§35 -_lurisdiction: Article | of the Arbitration Law N° 27 of 1994: The
Responder ts challenge the jurisdiction of this Arbitral Tribunal on the basis that,
being an : dministrative confract, the arbitration agreement did not whave the
approval .f the concerned minister or the official assuming his powers with
respect to public juridical personsy as required by the second paragraph of
Article 1 o7 Arbitration Law N* 27 of 1994,

§56- The Claimant submits that the arbitration agreement in the
Concessionn Contract complies with the second paragraph of Article 1 of
Arbitratior Law N* 27 of 1994, The Claimant states that pursuant to Presidential
Decree N 2931 of 1971 the Egyptian Civil Aviation Authority was a pulblic
juridical p: rson, with its own juridical personality and patrimony and represented
by its Chairman. Further, the Chairman of the Egyptian Civil Aviation Authority
was the of icial who in fact signed the Concession Contract. The Claimant also
states that the Minister of Transportation clearly approved the Concession
Contract, even if he did ot sign it.

Egypt docs not dispute that the Minister of Transportation approved the
Concessior. Contract, but states that Article 1, second paragraph, requires the
approval cf the arbitration agreement, which as a matter of Egyptian law is
separate [iom the Concession Contract, and the arbitration agreement has not
been appraved by the Minister,

§57.- Presidential decree N° 2931 of 1971 created the Egyptian Civil
Aviation A uthority. Article 7 states that the Egyptian Civil Aviation Authority is
managed b ils Chairman in accordance with wthe terms of this decree and under
the supervision of the State Minister for Civil Aviation mattersy, Article T goes
on 1o state that «The Chairman represenis the Authority in its elatjons with
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other Autl orities, third parties and the Judictaryn. The Chairman has in fact
signed the Concession Contract, and every page of the Concession Contract is
initialled >y its signatories, including the page conmdining the arbitration
agresment

The Arbital Tribunel also note that Dr. Suleman Mohamed El Tamacui in
Administri tive Law: A Comparative Study (ed. Dar El Fikr El Araby) at page
335-336 iwcludes the Egyptian Civil Aviation Authority in the category of
Egyptian public authorities.

According y, the Arbitral Tribunal is satisfied that the Chairman of the Epyptian
Civil Avia ion Authority was an official empowered under Egyptian law to enter
into an abitration agreement with respect to an administrative contract. It
follows thit the arbitration agreement is binding and effective and the Arbitral
Tribunal b s jurisdiction over this dispute. The Arbitral Tribunal is also satisfied
that the Minister of Transportation knew and approved of this arbitration
agreement. for the reasons set out in §66 below.

§38 - As a final point, the Arbitral Tribunal notes that while Article 1,
second paiagraph is clearly part of Egyptian domestic law and arbitration, its
status in a1 interational commercial arbitration with a foreign investor is less
certain, There is ample indication in this case that the Arab Republic of Egypt
has sought to cstablish a secure regime for the protection of foreign investment
in Bgypt (for example, the protections in Laws N° 3 and 8 of 1997 and the UK-
Egypt BIT and Arbitration Law N 27 of 1994), 56 that in normal circumstances
this right 1) arbitrate should not be lost on the basis that a senior official lacked
the approp iate authority. Such a result would be contrary to good faith (pacta
sund servanda). Indeed the Caivo Court of Appeal in its judgment of March 3,
1997 has r: cognised the importance of good faith in this context.

The Arbitial Tribunal also refers to the well-recognised principle in public
intenation il law that a State is bound by the acts of an official vested with
government authority when that person acts in his official capacity, even if he
exceeds hii authority or contravenes instructions (see for example, article 7 of
the Interna ional Law Commission's Articles on State Responsibility) and 1o the
prin¢iple o " transnational public policy that a State party or public entity should
not invoke, after having signed an arbitration undertaking, its own domestic
incapacity

§39.-_Junsdiction: The Administrative Judiciary Court Decision; The
Administrative Tudiciary Court Decision found that under Egyptian law ths
Court shar: d jurisdiction with an arbitration tribunal to rule on a nge to the
validity of wn arbitration agreement («While [Article 22 of Arbitfation/ Law 27 of

[ 3143
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1994] conferred wpon the arbitral tribunal the authorlty to rule on these
challenge: and pleas, it does not and should not deprive the judge of the
authority to rule on such challenges and pleas should they be raised before
him... If t.1e Legislator wanted (o limit the cempetence fo the arbiral panels, i1
would have been easy for it (o add the expression ‘exclusively'»). It went on to
find that here was no Ministerial approval of the arbitration agreement in this
case, as nquired by Article 1, second paragraph, of Arbitration Law N° 27 of
1994, and therefore the arbitration agreement was null and void.

Article 221 1) of Arbitration Law N° 27 of 1994 reads as follows:

- Tz wrbitral oibunal is empowered to rule on motions related o its nen-
competence, Including motians based on the absence of an arbitral elmse. it
expiry or nullicy, or it's failire to inclide the sulifect or the dispute.s

Article 2%(1) reflects the internationally recognised principle of bomperenz/
kompetenz in arbitration. Tn accordance with Article 22(1) and this principle this
Arbitral Tiibunal, for the reasons set out above, finds the arbitration agresment in
this Concession Contract binding and effective on the Arab Republic of Egypt.
This Tribunal also considers that it has the sole and exclusive Jjurisdiction to
make this i lecision,

The effect of the Administrative Judiciary Court Decision is that one state organ
{the Admisistrative Judiciary Court) is seeking to release the State from an
international obligation entered into by anotber State organ (the Chairman of the
Egyptian Civil Aviation Authority) on the basis of a failure to comply with the
State's ow 1 administrative law. Domestic legal obligations might be dealt with
in this mar ner, but where senior officials of the State enter into obligations with
the citizen: of another State (in this cass, an arbitration agreement with a British
company) then the resulfing responsibility of the State is to be determined
according i0 international rules and principles, and not domestic law,

§60 - Jurisdiction: Article 58 of Council of State Law N° 47 of 1972: The
Egyptian tlolding Company for Aviation and the Egyptian Airporis Company
submitted hat Article 58 of Council of State Law N° 47 of 1972 required the
Egyptian Civil Aviation Authority to submit the Concession Contract and the
arbitration agreement for approval by the Council of State, and as this was not
done the C mcession Contract is a nullity,

Article 24 of the Concession Contract specifically provided for the agreement
and revisic 1 of the Concession Contract by the Council of State. Ths substantive
effects of Ihis Article 24 are considered helow At this paint the Tribunal notes
that the dcctrine of the separability of the arbitral agreement is_established in
Egyptian Low, and insofar as Artiele 58 is relied upon to annufl the ahitration
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agreemen itself, vefers to principle of transnational public policy aiready
mentioner. by which In respect of an international contract a State party canpot
invake its domestic law to escape the effects of an arbitration agreement entered
into by its officials.

(3) Jurisdiction/the Significance of the UK-Egvpt BIT:

§61.- The Arbitral Tribunal in Procedural Order N° 2 specifically asked
the partie: to clarify at the hearing the «significance (i amy) of the United
Kingdom-Sgypt Bilateral Investment Treaty to the matters at issue in this
arbitratiovs, The Claimant in its Post-Hearing Submissions stated that the
Respondents have not only abusively cancelled the Concession Contract, but
have also sreached their obligations under the Egypt-UK BIT, and referred to the
‘wide reacing’ of ‘umbrella clauses’ in investment treaties. «However, Claimant
has reque.ted from the present arbitral tribunal compensation for this abusive
cancellation as a contractual breach and has reserved its right to further
recourse to ICSID if necessary.» (Claimant’s Post-Hearing Submission,
paragraph 424). Egypt in its Post-Hearing Submission (paragraph 30, emphasis
added) stated that «the Concession Contract includes a forum selection clause
which gevzrn all the claims of the parties under the contract, and not under the
Treaty Thas all the weaty based claims fall outside the scope of the Lribunal’s
furisdictio 1.»

§62 - The Agreement between the Government of the United Kingdom of
Great Britin and Northern Ireland and the Government of the Arab Republic of
Egypt for the Promotion and Protection of Investments («UK-Egypt BETw)
entered ino force on February 24, 1976, The UE-Egypt BIT establishes the
investor protections customary in such treaties such as national and most-
favoured-s ation treatment (Article 3), the right to compensation in the event of
expropriat on (Article 5) and repatriation of investment (Article 6). Article 8
addresses lisputes between a State Party and an investor, which establishes a
right to coaciliation er arbitration pursuant to the Convention on the Settlement
of Investient Disputes berween States and Nationals of Other States
(Washington, 1985), after anempts to resolve the dispute by other means during
aperiod of at least three months,

The significance of the UK-Egypt BIT to the present dispute arises from the final
sentence o "Article 2(2), Article 2(2) reads as follows (emphasis added):

ifromarion and protection of investmeur
[T

(2) Jot estmenits of nationals or companies of eithar Contracting Party 3
timex Ve accorded firir and equitable treatment and shall enjor full progetiion and

Wi
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secur 'ty in the territory of the other Conrracting Partv. Each Contraciing Parly
shall ensure that the management, maintenance, use, enjayment or disposal of
fnves;ments in its territory of nationals er companies of the other Contracting
Larty is not It any way impaired by unreasonable o discriminatory measures.
Each Contracting Party shall observe any ebligation it may have entered into
with ‘dgard fo investments of nationals or companies af the other Contraciing
Party &

The final saragraph of Article 2(2) is a pacta sund servanda clause (sometimes
called an 'umbrella’ clause) that purports to bring wathin the Treaty the breach of
obligations not specifically created or enumerated in the treaty. In this case ‘any
obligation’ in Article 2(2) refers principally 1o contractual obligations as it i3
followed by the expression ‘may kave emtered info . which sugpests an
agreemen| or at least a formal undertaking,

§6..- The Claimant has not submitted any request to arbitration under the
UK-Egyp! BIT, and so at present there is not parallel arbitral proceedings
comsidering issues arising between the same parties or relating to the same
dispute.

Article 21 3.1 of the Concession Contract confers jurisdiction over this Arbitral
Tribunal n respect of wa dispute of any kind whatsoever .. between the
Concessoi ...and the Concessionaire...in connection with or arising out of the
Concession Contracty (emphasis added). The jurisdiction of this Arbitral
Tribunal it very wide and it certainly has jurisdiction over ‘any obligation® that
‘may have been entered inlo’ by the Arab Republic of Egypt in connection with
or arising »ut of the Concession Contract.

By virtue of Clause 21.3 of the Concession Contract the Parties have submitted
to this Arlitral Tribunal the dispute arising from the Concession Contract. The
fact that Article 2(2) of the UK-Egypt BIT on its face might allow the Claimant
to submit the present dispute (or some parts of the present dispute) to another
forum doe : not affect or in any way limit the jurisdiction of the present Tribunal,
The Clain ant has elected o submit these disputes (arising out of or connection
with the € oncession Contract) 1o the jurisdiction of this Arbitral Tribunal, and
these sam: disputes have not already been submitted to or determined by any
ICSID triunal established pursuant to the UK-Egypt BIT. Therefore this
Tribunal coes not need to consider and is not in any manner constrained by
issues of lis pendens or res judicata.

§64 - Accordingly, the Arbitral Tribunal accepts the position of the
Republic « f Egypt, and finds that it has jurisdiction over all claims arising fiom
the Conce: sion Contract, and does not have any Jurisdiction over-Tréaty claims
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under the Egypt-UK BIT. It also notes that the Claimant hus only requested
compensation for breaches of the Concession Contract.

(4) Breac 1/ Annulment of the Concession Contract:

§6° .- The fst substantive issue relates to the Partiss to the Concession
Contract. Article 145 of the Egyptian Civil Code confines the effect of a contract
wto the pe: ties and o their universal successors in title, unless it follows from the
contract j‘om the nature of the transaction or from a provision of the law, that
the gffect: of the contract do not pass to the universal successor in title of a

parnys.

The Reptblic of Egypt submits that it is not a party to this ‘municipal’
Concession Contract, It states that the Egyptian Civil Aviation Authority was a
separate I gal entity, and had no authority to conclude a contract on behalf of the
Minister ¢ f Transport or the Minister of Civil Aviation, and therefore could not
bind the itepublic of Egypt. Counsel for the Egyptian Holding Company for
Aviation iind the Egyptian Aimports Company submit that the Egyptian Civil
Awviation Authority was representing the Ministry of Transport by virtue of
Presidenti] Decree N° 360 of 1999 and so Egypt, and not the successor entities
to the Egy stian Civil Aviation Authority, is a party to the Concession Contract,

§66.- The Arbitral Tribunal finds that the Concession Contract binds the
Republic ¢ f Egypt, within the framework of restrictions imposed both by its own
lerms and by applicable Egyptian administrative law. The evidence clearly
establishe: that the Egyptian Civil Aviation Authority was acting with the
knowledg: and under the control of the Minister of Transport, and that this
situation persisted for eighteen months between the signature of the Heads of
Agreemen - and the termination (by the Minister of Transport) of the Concession
Contract. For example, the Minister of Transportation expressly invited the
Norwegiar ambassador to the signing ceremony and appeared at the ceremony
(Exhibits 20 and C22 respectively). The Minister of Transport chaired the
Special Commission that on July 21, 2001 made the decision to cancel the
Concessio.1 Contract. The Minister of Transport canfirmed the cancellation of the
Concessio 1 Contract by letter dated September 28, 2001, Finally, the Letters of
Guarantee were called by the Head of the Financial and Administrative
Departmer t of the Ministry of Transportation (Exhibit C106).

§67 - The Egyptian Civil Aviation Authority has an express role in the
Concession Contract as the representative of the Arab Republic of t, and its
signature ¢ n the Concession Contract is a clear representation to ffie Claimant of

j
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its power and authority to enter into the Concession Contract on behalf of the
Arab Rep iblic of Egypt. It also has express rights under the Concession Contract
(such as “he right of access to Air Traffic Navigation Facilities under Article
7.2.1.3). "he evidence establishes thal the successors in title to the Egyptian
Civil Avation Authority, particularly pursuant to Presidential Decree No.
722001, ‘nchude the Egyptian Holding Company for Aviation and the Egyptian
Airports Company. As the Egyptian Civil Aviation Authority was at all times
acting as n agent and was not a party to the Concession Contract, the elzims
against th: Egyptian Holding Company for Aviation and the Egyptian Airports
Company are accordingly dismissed,

§6¢ .- The Concession Contract was expressly subject to ‘revision’ by the
Council f State (Article 24). The introduction (page 9, ‘General’) of the
Concession Contract recognised that it was subject to a feasibility study and
wmay be cancelled if the relevant Feasibility Study shows the Airport Project and
Annexed {'rofects cannot be carried out in a sound economic manners. Further,
the Concession Contract was expressly subject to the Laws N® 3 and N° 8 of
1997, and Article 5 of Law N* 3 of 1997 requires a deeree from the Council of
Ministers aupon a propasition by the competent minister concerning granting the
concessior, defining its terms and provisions, or amending them...». The
Claimant 1as not demonstrated that any such decree was ever promulgated in
respect o the Concession Contract. Accordingly, the Arbitral Tribunal is
satisfied t1at the Concession Contract, although binding on Egypt, was not
unconditic nally effective, and Egypt retained the power to cancel the Concession
Contract.

§65.- The evidence satisfies the Arbitral Tribunal that the Concession
Contract v as in fact cancelled by Egypt for a combination of reasons, including;
(i) conceras regarding the delay in incorporating the mandatory Egyptian
subsidiary and doubls regarding the accuracy or authenticity of information
provided [r this purpose; (ii) concerns regarding the identity of the shareholders
and assoc ates of the Claimant and its proposed Egyptian subsidiary; (iii) a
perceived ack of professionalism (*seriousness’) and suitability of the Claimant
for a proje:t of this nature arising from delays and the problems in the provision
of informe tion; (iv) that the Claimant had failed to comply with is obligations
under the ¢oncession Contract.

§70 - The Republic of Egypt also submilted that the Concession Contract
could be cancelled because of the breaches of contract of the Claimant (exeptio
nan adimp'ei contractuy) and for breach of good faith. The Arbi ibunal is
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not requir:d to enter into these arguments in detail in light of its other decisions
in this awird, particularly regarding mistake.

§71.- The Respondents submit that the Concession Contract is void for the
afradulent artifices whick led to the conelusion of a contract, and [which] were
of such ;vavity that, but for them, the eomtracting party would mot have
concluded the comtracty (Post-Hearing Submission of the Egyptian Holding
Company for Aviation and the Egyptian Airports Company, paragraph 230). The
allegation: of fraud relate to the capital of the Claimant, and include a serious
allegation that a forged ‘commercial register’ of the Claimant company,
fraudulant y misrepresenting its capital, was used to obtain the Concession
Contract. The Arbitral Tribunal has reviewed exhaustive submissions of the
Farties on this question. It notes that these allegations of fraud in relation to this
contract v ere not relied upon at the time of the termination of the Concession
Contract a 1d were not raised until after this arbitration was commenced.

§72 - The importance of the capital of the Claimant, the incorporation of
the Egypti 1 subsidiary and the approval of the Investment Authority arises from
certain provisions of Law N° 8 for 1997, Article 4 of the Law provides as
follows:

nArticle (4)

The e: mpeient administrative department shall undertake revising the contract of
the co.npanies articles and memoranda of assoctation. Ii should be indicated in the
coirazt of establishment and by-laws the names of the conmacting parties, the
legal Jarm of the company, Us name, the subject of its activity, its duration, i
<capita , the share of contribuition of the Egypiian and non Exyprian pardies, the
means of subseription therein and the partners rights and obligations must be
stated in the articles and memoranda of associafion. And the prelimingry comiracis
and the articles of association af the Joint stock compantes and the limited
parine ships sholl be prepared according lo the forns of which a decree from the
counel! of ministers shall be promulgated,

The si:matures on the companies contracy must be authenticated, whatever be thair
fegal fwm in return of an quthentication fee....

And th license for the association of companies shall be issued front the eompetent
adwmin, strative deparrment, according to the provisions of this law and shell have
the right in its benefis. And these companier shall have the legal persan from the
date g ‘their entry in the commercial register. And the articles of association of the
compe 1y and lis memorandum of association shall be published according ¢o the
rules und procedures which the evecutive statutes of this law shall define,

And te above provisions shall agply fo each amendment of the '
system: ¥
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Article 4 has strict and detailed requirements relating to the revision of the
articles ar ¢ memorandum of the articles and memorandum of association, the
corporate aetivities, its capital, the share and contribution of Egyptian and nen-
Egyptian parties, the means of subscription, and the authentication of signatures,
However, by contrast, Law N° 3 of 1997, the law most directly connected with
the constiuction and mansgement of airports, does not contain any explicit
requireme s relating to the capital of an investor. In fact, Article 1 of Law N° 3
of 1897, by providing that airport concessions may be granted to Egyptian or
foreign investors ‘whether natwral or juridical persons’ suggests there is no
mandatory capital requirements.

§71.- The issue here was the method of financing of the project. The
Claimant considered that the capital requirements were satisfied, at least
provisionzlly, by increasing the authorised capital to £100 million. Whether this
capital wis subscribed and issucd, or finance was arranged from alternative
sources, vas an issue that might be addressed during the performance of the
Concessic 1 Contract. By contrast, the Egyptian officials considered this to be an
important substantive requitement at the outset.

The differ mt perceptions of this issue led to confusion. The Claimant was casusl
in the preszntation of its documentation and in respanse to questions, and did not
distinguist. between authorised (and not paid) and issued (paid-up) capital. The
Egyptian «fficials for their part, in an issue of this importance, could have made
[urther independent inquiries. The different importance referred to above given to
the capita requirements of investors in Laws N° 3 and 8 of 1997 may have
contribute: | to these distinet perceptions.

The Arbitial Tribunal is satisfied that the Arab Republic of Egypt comraitted an
¢essential niistake in entering into the Concession Contract in that it belisved that
the registe ed and paid-up capital of the Claimant was £100 million. Further, it iz
satisfied that the Claimant could have, and should have, detected this mistake,
and that ti ¢ mistake is of such gravity that had it not been commined the Arab
Republic « f Egypt would not have entered into the Concession Contract,

Article 120 and 121 of the Civil Code provide for essential mistake. These
Articles reid as follows:

adrl. “20- A party 1o a contrget may demand the aveidance of the contract i he
comm.tted an essential mistake, {f the other party committed the same mistake o
had k- owledge thereof. or could have easily detéeted the mistake.

Art. P A mistake {5 an essential mittake when i gravity is of such a dy
thal, i it had not been committed, the party who was mistaken, would
coneli ded He contrace,
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The n'stake iy deenied to be exvential more particufarfy,

{a) vhen it has o bearing on the guality of the thing, which the parties have
consicerad essential or which miust be deemed essential taking fnto eonsidration
the cit cumstances surraunding the contrace and the good faith (hat should prevail
in by ness relationships.

) w'ren it has o bearing on the identity or on ong of the qualitios of the pérsen
with - hom the contract is entered into, if this identity or this guality was the
primey sl factor in the conclusion of the enntract u

The respesibility for this mistake rests primarily with the Claimant for the
ambiguou' infonmation it provided in circumstances when it should have
realised ths importance of the issue of paid up capital to the Egyptian officials.
However, here is also some responsibility of the Egyptian officials in failing to
clarify the importance of this issue or to make independent inquiries. The
Arbitral T ibunal assesses the respective responsibility of the Parties as ninety
percent wi h the Claimant and ten percent with the Respondent.

§74 - The Arbitral Tribunal therefore declares the Concession Contract is
void for rustake. The consequences are described in Articles 138-144 to the
Egyptian ¢ivil Code and particularly Article 142 which reads as follows:

#drt. 42~ When a contract is vold or annulfed, the parties are reinstated in their
positicn prior fo the contract. If such reinttotement is impossible, damages
eguivislent o the loss may be awarded.n

The Arbit-al Tribunal notes that the Concession Contract contains express
provisions for compensation in the event of cancellation of the Contract by the
Republic «f Egypt (see Article 19,1,3), However, as the Arbitral Tribunal has
found thal the Concession Contract is void for mistake it considers that the
damages <1ould be calculated in accordance with Article 142 of the Civil Code
on the basis of damages in lieu of reinstatement,

§75- icle 46 Arbitration Law 27 sion for Crimj
Proceeding s: The Respondents have submitted that the Arbitral Tribunal must
suspend thase arbitration proceedings pursuant to Article 46 of Arbitration Law
N°27 of 1'194 until a final judgment is issued in the criminal proceedings relating
10 the Concession Contract. This request was made during the proceedings and
was the su yject of a majority ruling of the Arbitral Tribunal dated September 19,
2005. The Egyptian Holding Company for Aviation and the Egyptian Airports
Company n its Post-Hearing Submission renewed this request for i
suspension, submitting that as a matter of Egyptian public o the griminal
proceeding s must take precedence.
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In consid wing the relationship between criminal proceedings and arbigea]
praceedings the Arbiira) Tnl;ilmal notes that the principle of /e Penal tienr Je

referred the Arbitral Tribunal to the decision of the High Constitutiong] Court
(Cassation N* 8 of the Judicial Year 22 hearing of August 4, 2001) which
concerned the conflict between an arbitral award finding in favour of a party that
had cance led a cheque, and a decision of etiminal court condemning the same

§76 - An arbitral tribunal sometimes must consider whether a party has
committed any criminal act. For example, if a contract (ar an investment treaty)
requires a sarty to act ‘according to law", and the submi sion is made that there js
a breach of the contrac {or the treaty) because one party has acted illegally, (he
arbitral & bunal hus (he Jurisdiction and the duty to determine whether a
particular act occurred, and whether it breached a penal provision of the
applicable law. It then determines the contractual consequences of these findings
for the diz ute between the parties, It does niot make any decision as (o the gujle
or innocerce of a particular individual, or determine the criminal consequences
oF sanctior 5 for particular behaviour, which are matters for the domestic criminal
courts. Ar arbitral tribunal might therefore consider the same conduct as a
criminal ciurt, although for different Purposes and with different consequences,

§77 - Whenever the same facis are before an arbiteal tribynal and any
other tribuv 1al, the arbitral tribunal must proceed with care, and doctrines such as

involved t1e arbitral tribunal also needs to consider whether the existerice of
criminal p oceedings might compromise the ability of gne party (particularly the
party facing prosecution) to fully present jts case in the arbitration, However, it is
for the arlitral tribunal iself and not the domestic court (whether directly or
indirectly) 1o decide how best 1o respond to the parallel proceedings, and whether
8 Suspensian is fustified. Accordingly, the deeision of the Egyptian crimipa
courts to initiate criminal proceedings apainst the Malicorp employees and
Egyptian c fficials must be care fully considered by this Arbitral T ibunal, but as a
matter of principle should neither bind this Tribunal nor autorfa ally suspend
these procredings,

46153



1T/0% 08 14:21 TEL 34 91 378 97 84 B. CREMADES & AS0C[ADOS dost

A provisicn such as Article 46 that seeks to automatically suspend an arbitration
simply bicause criminal proceedings have heen commenced that Tequire
investigatisn of the same facts amounts to an interference with the jurisdiction of
the arbitrz| wribunal. In the present case, the reliance by the Respondents on
Article 46 arguably amounts to the reliance of the State on ifs own law to defeat
an arbitrat on agreement, and this is contrary to international public policy,

§78.- In the present case the Arbitral Tribunal has found that there was a
mistake 1e ating to whether the paid-up capital of the Claimant amounted to £100
million, and aceording the Concession Contract was void, Forgery, if proved,
would me m that the Claimant was also guilty of fraudulent misrepresentation,
However, the civil consequences of fraudulent misrepresentation under Article
125 of the Civil Code are the same as those for a mistake; that is, the contract is
void and ¢ amages may be awarded pursuant to Article 142. On this basis, it is
unnecessaly for the Arbitral Tribunal to make any decision on forgery or the
other criminal acts alleged, and so Article 46 has no application 1o the present
arhitration

§79 - There remains the question of whether the Tribunal in its discretion
should sspend these proceedings because of the ecriminal proceedings
commenced in Egypt. The Arbitral Tribunal considers that in the circomstances
of this ca:e no suspension is required, and in reaching this decision notes the
following: (i) No party to this arbitration has been prosecuted with any criminal
offence (i ¢ Claimant is a British company and nat any of the individuals named
in the progecution); (i) the offences alleged are serious, and some of the
mdividual: involved are closely connected with the Claimant; (iii) the alleged
offences a ‘e closely connected with the making of the Concession Contract, and
so with tle matters at issue in this arbitration; (iv) nevertheless, the Arbitral
Tribunal i satisfied that the matters at issue in the arbitration can be decided
without making dererminations as to whether the Claimant have committed
criminal a:ts of fraud, theft or criminal collusion in the breach of duty by
Egyptian | ublic officials; (v) the Claimant opposes any suspension and (subject
to the accnmmodation made to take the evidence of certain witnesses by video
conferencr ) considers that it can and has been fully able to present its case in this
arbitration (vi) the prosecutions did not take place immediately after the alleged
criminal a:tions or after the suspicion of irregularities contributed to the decision
to cancel he Concession Contract, but four years later and during an intense
phase of ctivity in this arbitration; (vii) the criminal proceedings are of an
indefinite ind maybe lengthy duration; (viii) a suspension of this arbitration and
consequen: delay might prejudice the Claimant in the exercise of 4T\ right to
arbitration in terms of uncertainty and increased costs,
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VI DAMAGES

§80 - The Claimant submitted as evidence of the loss it had suffered a
report by riceWaterhouseCoopers dated April 3, 2005. The Egyptian Holding
Company for Airports and the Egyptian Airports Company submitted a report in
reply by }.PMG Hazen Hassan. At the hearing, Mrs, Ghada Ezzat El-Feky of
PriceWate houseCoopers gave oral evidence and answered questions on behalf
of the Claimant, and Mrs. Niveen Shahine of KPMG Hazen Hassan gave oral
evidence :nd answered questions on behalf of the Egyptian Holding Company
for Airpor:s and the Egyptian Airports Company.

§81 - The Arbitral Tribunal has already decided that the general principle
of compensation for the Claimant in this case should be that stated in Article 142
of the Civil Code for cases of annulment of a contract. Article 142 gives the
Claimant 1 right to be ‘reinstated in their position prior to the contract’, and
where suc reinstatement is impossible, ‘damages equivalent 1o the loss may be
awarded’

§82 - The Claimant's major claim in monetary terms is for loss of profits,
amounting to SUS500,000,000. The elements and calculation of this claim have
been the s ibject of submissions and expert evidence. It includes loss of profits
from the <peration of the airport, loss of profits from the exploitation of the
airport siti;, and loss of profits relating to freehold land (including proposed
projects sich as botels, tourism, shopping centers and indusirial agriculture),
After a caieful review of the expert evidence, the Arbitral Tribunal has decided
that the prafits of the Claimant, had the Concession Contract been performed,
would not 1ave excesded $100 million.

In this cas ;, however, the Arbitral Tribunal has already found that the Claimant
should hae realised that the Arab Republic of Egypt was entering into the
Concession Contract under the influence of an essential mistake, The Arbitral
Tnbunal |as already found that the responsibility of the Claimant for this
mistake arounted to ninety percent. Accordingly, the damages for lost profit
must be reduced by this percentage. The tesulting figure of $US 10 million is
accordingl / awarded by the Arbitral Tribunal in the concept of lost profits,

The Claimant also seeks moral damages of $US1,000,000. Moral damages may
be claimeil under Article 222 of the Civil Code, and here are based on the
allegation that the purpose of the Respondents’ behavieur was ame and
affect the (laimant's reputation, The Tribunal does not accept that the purposs of

/
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effect of tlie conduct of the Arab Republic of Egypt jostifies any award of moral
damages, ind notes in this regard its earlier finding that the Arab Republic of
Egypt exe cised its power to cancel the Concession Contract for economic and
security reasons. Accordingly, damages under this heading are refused,

§83.- As regards the claim for the return of the letters of guarantee,
damages o the amount of the present value of these letiers of puarantes
(estimated by the Claimant’s expert witmess as SUS564,069.00 and by the
Respondents' expert witness as SUS514,000.00), clearly fall within the principle
of damage s equivalent to reinstatement. However, the Republic of Egypt relies
upon Artic le 26 of the Law N° 89 of 1998 in connection with Tenders and Bids
which spcifically authorises the confiscation of performance bonds in
circumstar ces such as the present. Accordingly, Egypt has established a legal
right to relain this sum and the Claimant’s claim under this heading is denied.

§84_- There remains the claims for the Claimant’s expenses, invoices, and
the salarics of its employees amounting to $US12,416,574.00 consisting of (1)
claim for general expenses (SUS1,704,370); (ii) expenses for four invoices
(SUS2,11:,204); (iii) salaries (SUIS8,597,000.

§85 - As regards the first of these claims, the KPMG Hazen Hassan report
submits, a1d the Arbitral Tribunal accepts, that these expenses should only be
calculated for the period of 1999 to 2001 (and not to 2004 as claimed) resulting
in a figure of SUS562,793.

As reguds  the four inveices totalling  $US2,115204, the
PriceWate ‘houseCoopers report submitted by the Claimant does not explain the
nature of Ihese expenses. It simply states, afier discussing the gencral expenses
referred to above, that wadditionally, copies of four invoices sum up to an amotmt
of SUS2,115,204 were presented to ws by Malicorp. Malicorp will provide the
ariginal involces on requests. The Respondents made no submissions in respect
of these invoices, its own expert report did not refer to them, and they were only
raised in passing during the searching cross-examination of Mrs. Ghada Ezzat El-
Fely of PriceWatethouseCoopers by counsel for the Respondents at the hearing,
On the ba:is of the uncontradicted evidence of the existence of four invoices to
this amount, offered for review to the Respondents, the Arbimal Tribunal
considers |hat this element of the claim is proved.

In contras, the claim for salaries was challenged by the Respondeats in cross-

examinati 0. Mr Hafez (on behalf of the State Law Suits Authority) questioned
the reason ibleness and coherence of the alleged payments. Mrs. G Ezzatl El-
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Feky of I nceWaterhouseCoopers referred to the assumptions expressed in the
report. The assumptions within the report shows that such agreements exist, but
specifically disclaims any review of the ‘reasonableness’ of these contracts. The
Arbitral T ribunal, applying the principle in Article 142, finds thar the Claimant
should on y recover the costs for the period between the signing of the Heads of
Agreemeit and the termination of the Concession Contract (that is,
approxim tely fifteen months from May 2000 until August 2001), and not for a
period of ip to sixty-five months as presently claimed, Applying this standard to
the montily salary figures provided in the PricewaterhouseCoopers report
produces 1 figure of $1782,005,500. Accordingly, the Arbitral Tribunal awards
this sum under this heading.

§8¢ .- For these reasons, the Arbitral Tribunal finds that the costs and
expenses of the Claimant of of $US562,793, $US2,115,204, and $U52,095,500,
as well a: loss of profits of $US10,000,00 are established, and consequently
awards demages in lieu of reinstatement to their original position amounting to
SUS 14,773,497,

§87.- The Claimant has also sought interest. Article 226 of the Egyptian
Civil Cod : reads as follows

#When the object aof an oblipation is the payment of a sum of money of which the
ampn st 5 known af the time whan tke claim is made, the debror shall be bound, in
case 1f delay in paymeni, to pay 1o the creditor, as damages for the delay, interest
ar the rate of four per-cent in civil matters and five per-cent in commercial marters.
Suck {nterest shall run from the date of the claim in Court, unless the contract or
comn erclal usage fixes amother date. This article shall apply, unless otherwise
prowi fed in law

The Cong :ssion Contract (Article 21.1) provides that this is a civil law contract,
According ly, the Tribunal fixes interest in accordance with Article 226 on the
damages it the rate of four per cent per annum from the date of filing the ¢laim
with the Cairo Regional Centre for International Commercial Arbitration on
April 28, "1004, until the date of payment.

IX. CosTs

§8t .- Article 40 (bis) of the CRCICA Rules provides for a general rule in
respect of costs that unless otherwise agreed by the parties arhe detepmined fees
and exper.ses shall be egually borne by them, witil the arbitral riftmal decide
which par'y shall bear the fees and expenses.»
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The Direztor of the Cairo Regional Centre for International Commercial
Arbiteation requested a provision of funds to cover the registration fees,
administrs tive fees, arbitrators’ fees, and arbitration expenses to a total amount of
5US 366.100.00. In accordance with Article 40(bis) each party was required to
deposit §1J5183,000.00. The Respondents made initial deposits amounting to
$US35,95).00 but then refused to make further deposits. Accordingly, the
Claimant -vas required to deposit the Respondents’ outstanding share of its costs,
The result is that the Claimant has in fact deposited $US 330,050.00.

§85 .- The Claimant has sought to recover its full costs and expenses in this
arbitration, which it quantified in its Post-Hearing reply at SUS 3,842,357.00
which included all legal fees and expenses, and witnesses and expert expenses, as
well as tle full amount of its deposit of costs. The Respondents also made
general cliims for costs in this arbitration.

§9C.- This has been 2 complex arbitration involving many procedural
jurisdictic 1al and substantive issues. The Arbitral Tribunal has considered all the
circumstances of the arbitration in reaching a decision on costs, and particularly
the following! (i) The Claimant has largely succeeded on the procedural and
jurisdictical issues raised in this arbitration; (if) The Claimant's ambiguous
mammer ol identifying the Parties in this arbitration has contributed to increased
costs in this arbitration; (iii) The Respondents have successfully established that
the Repub ic of Egypt had a right to cancel the Concession Contract and alse that
the Conce ision Contract was null and void for fraudulent misrepresentation; (iv)
The Clairaant has established a right to compensation notwithstanding the
cancellatic n and nullity of the Concession Contract,

In these e cumstances, the Arbitral Tribunal finds that the Claimant on one hand,
and the R :spondents on the other shall each bear one half of all the fees, costs
and expenses of the arbitration, and each party shall remain responsible for its
own legal zosts.

§91.~ In accordance with this decision, the Respondents are ordered to pay
to the Claimant ONE HUNDRED AND FORTY-SEVEN THOUSAND AND FIFTY UNITED
STATES DOLLARS (SUS 147,050.00), being the part of the Respondents’ half
share of the fees and expenses of the arbitration already paid by th
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X, AwWARD

In light of the above and having taken cognizance of all the claims and defences
of the Part es this Arbitral Tribunal finds that;

L

The Arbitral Tribunal has jurisdiction in respect of all claims arizing from
the Concession Concession Contract, and in particular the Claimant’s
clai ns in this arbitration against the Arab Republic of Egypt, and the
Egyvptian Holding Company for Aviation and the Egyptian Airports
Coripany;

. The Parties to the Concession Contract are the Claimant and the Arah

Reyublic of Egypt. Accordingly, the claims against the Egyptian Holding
Cor ipany for Aviation and the Egyptian Airports Company are dismissed:

. The Concession Contract is an administrative contract in Egyptian

don estic law. It is also an international contract involving a State party,
and is subject to the principles applicable to such contracts;

- The Concession Contract was void for mistake. The Arbitral Tribunal alsg

rec gnises that Arab Republic of Egypt had the power to cancel the
Cor cession Contract, and did so on August 12, 2001:

- In len of reinstatement to its original position prior to the Coucession

Corract, the Arab Republic of Egypt shall pay to the Claimant the
amcunt of FOURTEEN MILLION SEVEN HUNDRED AND SEVENTY-THREE
THCUSAND AND FOUR HUMDRED AND NINETY SEVEN UNITED STATES
DOLLARS (SUS14,773,497) by way of dumages;

The Claimant on the one band, and the Respondents on the other shall
eacl bear one half of the costs and expenses of the arbitration (which total
THFEE HUNDRED AND SIXTY-SIX THOUSAND UNITED STATES DOLLARS
(SU3 366,000.00)). Accordingly, the Respondents are hereby ordered to
pay to the Claimant the sum of ONE HUNDRED AND FORTY-SEVEN
THC USAND AND FIFTY UNITED STATES DOLLARS (SUS 147,050.00), being
the sart of the Respondents® half share of these costs and ex penses already
paic by the Claimant. Each party shall pay its own legal costs;

- The Claimant is entitled (o interest at the rate of four percent per annum

on t1e damages from April 28, 2004 until the date of payment, and on the

cos1s from the date of this Final Award until the date of
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8. The Respondents' application for the suspension of the arbitration
puruant 1o Article 46 of Arbitration Law N° 27 of 1994 is refused:

9. All other claims and requests are dismissed.

This Final Award was signed in Madrid and rendered in Cairo by the
Arbitral I'ribunal this 7" day of March 2006;

Place of Arbitration: Cairo, The Arab Republic of Egypt

THE ARBITRAL TRIBUNAL

- LT ) )
/
-Tamid El Ahdab mardo M. Cremades Dr. Hatem Ali Labib Gabr
Arbitrator Presiding Arbitrator Arbitriter

Note on tlie Failure to sign this Final Award by Dr. Hatem Ali Labib Gabr,
Arbitrato : The Arbitral Tribunal unanimously agreed to deliberate in Madrid
on March 5 and 7, 2006 regarding this Final Award. Dr. Hatern Ali Labib Gabr
suspended his participation in the deliberations of the Arbitral Tribunal for the
reasons sit out in his letter to the Cairo Regional Centre for International
Commerci 1l Arbitration dated February 27, 2006, a copy of which is attached.
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