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Vjg rgvkvkqpgtu kp vjku cevkqp ctg Cpcvqnkg Uvcvk cpf Icdtkgn Uvcvk *ÐUvcvkÑ+= Cueqo Itqwr.

U0C0 *ÐCueqoÑ+. c eqorcp{ kpeqtrqtcvgf kp Oqnfqxc cpf qypgf d{ Cpcvqnkg Uvcvk= cpf Vgttc Tch

Vtcpu Vtckfkpi Nvf0 *ÐVgttc TchÑ+. c eqorcp{ kpeqtrqtcvgf kp Ikdtcnvct. cpf qypgf kp gswcn ujctgu

d{ Cpcvqnkg cpf Icdtkgn Uvcvk0 Vjg{ jcxg hkngf c rgvkvkqp vq eqphkto c Fgegodgt 3;. 4235

ctdkvtcvkqp cyctf cickpuv tgurqpfgpv. vjg Tgrwdnke qh Mc¦cmjuvcp *ÐMc¦cmjuvcpÑ+. tgncvgf vq

Mc¦cmjuvcpÓu cnngigf xkqncvkqp qh vjg Gpgti{ Ejctvgt Vtgcv{. cp kpvgtpcvkqpcn citggogpv ukipgf d{

vjg tgurqpfgpv0 Rgv0 vq Eqphkto Ctdkvtcn Cyctf *ÐRgv0Ñ+ ]Fmv0 % 3_ ̨̨ 33. 56. 580 Rgvkvkqpgt uggmu

vq eqphkto vjg cyctf rwtuwcpv vq vjg Hgfgtcn Ctdkvtcvkqp Cev *ÐHCCÑ+. ; W0U0E0 ¸ 423 et seq..

yjkej eqfkhkgu vjg Wpkvgf Pcvkqpu Eqpxgpvkqp qp vjg Tgeqipkvkqp cpf Gphqtegogpv qh Hqtgkip

Ctdkvtcn Cyctfu3. Lwpg 32. 3;7:. 552 W0P0V0U0 5:0 Rgv0 ̨ 30 Vjg Eqwtv hkpfu cu c rtgnkokpct{

ocvvgt vjcv kv jcu lwtkufkevkqp wpfgt dqvj vjg HCC cpf vjg Hqtgkip Uqxgtgkip Koowpkvkgu Cev0 Dwv

ikxgp vjg rgpfgpe{ qh c rtqeggfkpi vq ugv cukfg vjg ctdkvtcn cyctf cpf vjg uvcvwu qh vjcv rtqeggfkpi.

3 Vjg vtgcv{ ku oqtg eqooqpn{ mpqyp cu vjg ÐPgy [qtm Eqpxgpvkqp.Ñ cpf vjku qrkpkqp yknn
tghgt vq kv cu uwej0
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vjg Eqwtv dgnkgxgu vjcv kv ku rtwfgpv vq uvc{ vjg kpuvcpv cevkqp rgpfkpi tguqnwvkqp qh vjcv ejcnngpig0

Vjgtghqtg. vjku ocvvgt yknn dg uvc{gf. cpf vjg rctvkgu yknn dg qtfgtgf vq hkng c uvcvwu tgrqtv cfxkukpi

vjg Eqwtv qh vjg uvcvwu qh vjg ewttgpvn{ rgpfkpi rgvkvkqp kp vjg Uxgc Eqwtv qh Crrgcn ykvjkp ugxgp

fc{u qh cp{ fgekukqp d{ vjcv eqwtv0

HCEVWCN DCEMITQWPF4

Rgvkvkqpgtu jcxg dggp gpicigf kp vjg qkn cpf icu dwukpguu kp Mc¦cmjuvcp hqt crrtqzkocvgn{

39 {gctu0 Kp 3;;;. rgvkvkqpgt Cueqo. Cpcvqnkg UvcvkÓu eqorcp{. rwtejcugf c 84' ujctg kp MRO.

c eqorcp{ vjcv qypgf vjg uwduqkn wug tkijvu vq vjg Dqtcpmqn qkn hkgnf kp Mc¦cmjuvcp0 Rgv0 ̨ 4;0 Kp

4222. rgvkvkqpgtu ceswktgf c 97' kpvgtguv kp VPI. c eqorcp{ vjcv qypgf vjg uwduqkn wug tkijvu vq

vjg Vqnm{p icu hkgnf cpf vjg Vcd{n gzrnqtcvkqp dnqem *ÐVcd{n DnqemÑ+0 Id. ̨ 520 Cueqo wnvkocvgn{

ceswktgf 322' qh MRO. cpf Vgttc Tch cnngigfn{ ecog vq qyp 322' qh VPI05 Id. ̨ 530 Kp 4222.

MRO cpf VPI qdvckpgf crrtqxcn htqo Mc¦cmjuvcp vq gzrnqtg cpf fgxgnqr xctkqwu qkn cpf icu

hkgnfu nqecvgf kp Mc¦cmjuvcp0 Ctd0 Cyctf ]Fmv0 % 4/3. 4/4. 4/5. 4/6_ *ÐCyctfÑ+ ̨ 44;0 C {gct

ncvgt. kp 4223. rgvkvkqpgtu. vjtqwij MRO cpf VPI. kpxguvgf oqtg vjcp qpg dknnkqp fqnnctu kp vjg

fgxgnqrogpv qh vjg Dqtcpmqn cpf Vqnm{p hkgnfu. cpf vjg Vcd{n Dnqem0 Rgv0 ̨ 540

Kp 422:. vjg Rtgukfgpv qh Oqnfqxc eqpvcevgf vjg Rtgukfgpv qh Mc¦cmjuvcp cpf ceewugf

Cpcvqnkg Uvcvk qh knngicnn{ eqpegcnkpi rtqhkvu kp qhhujqtg vgttkvqtkgu cpf knngicnn{ wukpi vjg rtqeggfu

htqo jku Mc¦cmjuvcp qrgtcvkqpu vq kpxguv kp uvcvgu uwdlgev vq ucpevkqpu d{ vjg Wpkvgf Pcvkqpu0

Cyctf ̨ 4;30 Mc¦cmjuvcp uwdugswgpvn{ dgicp c iqxgtpogpv kpxguvkicvkqp qh Uvcvk cpf jku

4 Dgecwug vjg Eqwtv owuv ucvkuh{ kvugnh vjcv kv jcu lwtkufkevkqp dghqtg kv vwtpu vq vjg ogtkvu qh
vjg rgvkvkqp vq eqphkto vjg ctdkvtcvkqp cyctf. vjku qrkpkqp yknn hqewu qpn{ qp vjg hcevu tgngxcpv vq
vjg lwtkufkevkqpcn swguvkqpu0

5 Mc¦cmjuvcp fkurwvgu vjg xcnkfkv{ qh vjg vtcpuhgt qh VPI vq Vgttc Tch0 TgurÓvÓu Qrr0 vq
Rgv0 ]Fmv0 % 42_ *ÐTgurÓvÓu Qrr0Ñ+ cv 34 p080
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eqorcpkgu0 Id. ̨¶ 4;8. 5230 Rgvkvkqpgtu cpf tgurqpfgpv fkucitgg qp yjcv hqnnqygf0 Ceeqtfkpi vq

rgvkvkqpgtu. vjg iqxgtpogpv qh Mc¦cmjuvcp dgicp vq kpvkokfcvg cpf jctcuu rgvkvkqpgtu kpvq ugnnkpi

vjgkt kpxguvogpvu vq vjg uvcvg/qypgf Mc¦OwpckIcu cv c uwduvcpvkcn fkueqwpv0 Rgv0 ̨ 550

Urgekhkecnn{. rgvkvkqpgtu encko vjcv Mc¦cmjuvcp Ðdcugnguun{Ñ ceewugf rgvkvkqpgtu qh htcwf cpf

hqtigt{. ngxkgf oqtg vjcp &92 oknnkqp fqnnctu kp dcem vczgu. cttguvgf MROÓu igpgtcn ocpcigt hqt

Ðknngicn gpvtgrtgpgwtkcn cevkxkv{.Ñ cpf wnvkocvgn{ ugk¦gf cnn qh MRO cpf VPIÓu cuugvu0 Id. Cpf. kp

Lwn{ qh 4232. Mc¦cmjuvcp vgtokpcvgf rgvkvkqpgtuÓ uwduqkn wug eqpvtcevu0 Cyctf ̨ 8330

Rgvkvkqpgtu cuugtv vjcv kp 422; vjg{ eqpvcevgf tgurqpfgpv kp tgurqpug vq vjg cnngigf

jctcuuogpv0 Qp Octej 3:. 422;. Uvcvk ytqvg vq Mc¦cmjuvcpÓu Okpkuvt{ qh Gpgti{ cpf Okpgtcn

Tguqwtegu. cpf tgswguvgf cp cokecdng tguqnwvkqp vq vjg Okpkuvt{Óu tguekuukqp qh kvu rtkqt crrtqxcn

qh Vgttc TchÓu ceswkukvkqp qh kvu Mc¦cmj uwdukfkct{0 Cyctf ̨ 6340 Vjg pgzv fc{. Octej 3;. 422;.

vjg gzgewvkxgu htqo Vgttc Tch cpf Cueqo ogv ykvj vjg Okpkuvt{Óu gzgewvkxg ugetgvct{ vq fkuewuu

tguqnwvkqp qh vjcv kuuwg cpf qvjgt cnngigf jctcuuogpv0 Id. ̨ 6360 Lwuv wpfgt vyq oqpvju ncvgt. qp

Oc{ 9. 422;. Uvcvk ytqvg c ngvvgt vq vjg rtgukfgpv qh Mc¦cmjuvcp vjcv ugv hqtvj rgvkvkqpgtuÓ kpvgpvkqp

vq dtkpi ctdkvtcvkqp enckou cickpuv Mc¦cmjuvcp hqt vjg fkokpwvkqp qh vjg xcnwg qh vjgkt kpxguvogpvu0

Cyctf ̨ 6660

Mc¦cmjuvcpÓu xgtukqp qh gxgpvu ku vjcv vjg Mc¦cmj Vcz cpf Ewuvqou Eqookvvgg rtqrgtn{

cuuguugf &84 oknnkqp fqnnctu kp vczgu vq rgvkvkqpgtu. cpf vjcv c ncyhwn etkokpcn kpxguvkicvkqp d{ vjg

Mc¦cmj cwvjqtkvkgu ngf vq kp vjg cttguv cpf kortkuqpogpv qh MROÓu Igpgtcn Fktgevqt0 Cyctf

̨̨ 5;6. 652. 662. 6;40 Tgurqpfgpv ockpvckpu vjcv kv ycu vjg kpxguvkicvkqp vjcv ngf vq vjg

vgtokpcvkqp qh MRO cpf VPIÓu uwduqkn wug eqpvtcevu qp Lwn{ 43. 4232. cpf kv fkurwvgu vjg encko

vjcv Mc¦cmjuvcp gzrtqrtkcvgf rgvkvkqpgtuÓ cuugvu0 Id. ¶̨ 7;3Î8330 Kpuvgcf. tgurqpfgpv vcmgu vjg
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rqukvkqp vjcv vjg Mc¦cmj uvcvg qkn eqorcp{ cpf kvu uwdukfkct{ rncegf rgvkvkqpgtuÓ qkn cpf icu hkgnfu

kpvq vtwuv ocpcigogpv qp c vgorqtct{ dcuku qpn{0 Id. ̨ 8330

Qp Lwn{ 48. 4232. rgvkvkqpgtu hkngf c tgswguv hqt ctdkvtcvkqp0 Tgs0 hqt Ctd0. Gz0 E0 vq Fgen0

qh Ejctngpg E0 Uwp ]Fmv0 % 4Î8_ *ÐTgs0 hqt Ctd0Ñ+0 Vjg tgswguv uvcvgu<

Qxgt vjg rcuv vyq {gctu. Mc¦cmjuvcp jcu gpicigf kp c ecorckip qh
jctcuuogpv cpf knngicn cevu cickpuv ]rgvkvkqpgtu_ vjcv ewnokpcvgf qp Lwn{ 43.
4232 ykvj vjg UvcvgÓu pqvkeg qh wpkncvgtcn vgtokpcvkqp qh vjg eqorcpkguÓ
Uwduqkn Wug Eqpvtcevu. vjg knngicn gzrtqrtkcvkqp qh ]rgvkvkqpgtuÓ_ Mc¦cmj
kpxguvogpvu. cpf vjg uwdugswgpv eqoocpfggtkpi qh ]rgvkvkqpgtuÓ_ qhhkegu d{
rgtuqppgn qh Uvcvg/qypgf Mc¦OwpckIcu cpf vjg Mc¦cmj Okpkuvt{ qh Qkn
cpf Icu0

Id. ̨ 60 Vjg tgswguv kpxqmgf vjg Gpgti{ Ejctvgt Vtgcv{ cpf cuugtvgf vjcv Mc¦cmjuvcpÓu jctcuuogpv

Ðengctn{ jcf gzrtqrtkcvkqp cu kvu wnvkocvg iqcn. cpf kv jcf vjg ghhgev kp vjg rtqeguu qh fguvtq{kpi

dqvj vjg octmgv xcnwg cpf cnkgpcdknkv{ qh ]rgvkvkqpgtuÓ_ kpxguvogpvu0Ñ Id. ̨̨ 6. :0

Vjg rctvkgu ctdkvtcvgf vjg fkurwvg dghqtg vjg Ctdkvtcvkqp Kpuvkvwvg qh vjg Uvqemjqno Ejcodgt

qh Eqoogteg *ÐUEEÑ+0 Qp Fgegodgt 3;. 4235 vjg Vtkdwpcn fgvgtokpgf vjcv Mc¦cmjuvcp dtgcejgf

kvu qdnkicvkqp vq rtqxkfg hckt cpf gswkvcdng vtgcvogpv wpfgt ctvkeng 32*3+ qh vjg GEV0 Cyctf

̨̨ 32:7Î;70 Vjg Vtkdwpcn cyctfgf rgvkvkqpgtu &6;9.8:7.3230 Vjku vqvcn kpenwfgf &4990: oknnkqp

hqt vjg Dqtcpmqn cpf Vqnm{p qkn cpf icu hkgnfu. &5305 oknnkqp hqt vjg uwduqkn wug eqpvtcevu. &3;;

oknnkqp hqt cp wphkpkujgf rncpv. cpf &:.;97.6;8062 kp ngicn equvu0 Id. ̨̨ 32:7/;7. 3:78/83. 3::70

Qp Ugrvgodgt 52. 4236. rgvkvkqpgtu eqoogpegf vjku rtqeggfkpi vq eqphkto vjg ctdkvtcvkqp

cyctf wpfgt vjg Pgy [qtm Eqpxgpvkqp cpf vjg HCC0 Rgv0 Tgurqpfgpv qrrqugf vjg oqvkqp.

TgurÓvÓu Qrr0. rgvkvkqpgtu hkngf c tgrn{. RgvÓtuÓ Tgrn{. cpf vjg Eqwtv itcpvgf tgurqpfgpv ngcxg vq

hkng c uwt/tgrn{. TgurÓvÓu Uwt/Tgrn{ kp Uwrr0 qh TgurÓvÓu Qrr0 ]Fmv0 % 4:_ *ÐTgurÓvÓu Uwt/Tgrn{Ñ+0

Qp Qevqdgt 43. 4237. vjg Eqwtv qtfgtgf vjg rctvkgu vq dtkgh vjg swguvkqp qh uwdlgev ocvvgt

lwtkufkevkqp wpfgt dqvj vjg HCC cpf vjg Hqtgkip Uqxgtgkip Koowpkvkgu Cev0 Okp0 Qtfgt *Qev0 43.
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4237+0 Dqvj rctvkgu tgurqpfgf vq vjg EqwtvÓu Qtfgt0  SeeRgvÓtuÓ Ogo0 qh Ncy tg EqwtvÓu Qtfgt

]Fmv0 % 52_ *ÐRgvÓtuÓ Lwtku0 Ogo0Ñ+= TgurÓvÓu Ogo0 qp Uwdlgev Ocvvgt Lwtkufkevkqp ]Fmv0 % 53_

*ÐTgurÓvÓu Lwtku0 Ogo0Ñ+0

NGICN DCEMITQWPF

Dghqtg vjg Eqwtv oc{ vwtp vq vjg ogtkvu qh rgvkvkqpgtuÓ ctiwogpv vjcv vjg ctdkvtcn cyctf kp

vjku ecug ujqwnf pqv dg eqphktogf kp vjg Wpkvgf Uvcvgu wpfgt vjg Pgy [qtm Eqpxgpvkqp. kv owuv

hktuv gpuwtg vjcv kv jcu lwtkufkevkqp vq jgct vjku ecug0

Hgfgtcn eqwtvu ctg eqwtvu qh nkokvgf lwtkufkevkqp0 Vjg{ rquuguu qpn{ vjcv
rqygt cwvjqtk¦gf d{ Eqpuvkvwvkqp cpf uvcvwvg. yjkej ku pqv vq dg gzrcpfgf
d{ lwfkekcn fgetgg0 Kv ku vq dg rtguwogf vjcv c ecwug nkgu qwvukfg vjku nkokvgf
lwtkufkevkqp. cpf vjg dwtfgp qh guvcdnkujkpi vjg eqpvtct{ tguvu wrqp vjg rctv{
cuugtvkpi lwtkufkevkqp0

Kokkonen v. Guardian Life Ins. Co. of Am.. 733 W0U0 597. 599 *3;;6+ *kpvgtpcn ekvcvkqpu qokvvgf+0

Kp cffkvkqp. ÐÒ]k_v ku czkqocvke vjcv uwdlgev ocvvgt lwtkufkevkqp oc{ pqv dg yckxgf. cpf vjcv eqwtvu

oc{ tckug vjg kuuwg sua sponte0ÓÑ NetworkIP, LLC v. FCC. 76: H05f 338. 342 *F0E0 Ekt0 422:+.

swqvkpi Athens Cmty. Hosp., Inc. v. Schweiker. 8:8 H04f ;:;. ;;4 *F0E0 Ekt0 3;:4+0 Kpfggf. c

hgfgtcn eqwtv owuv tckug vjg kuuwg dgecwug kv ku Ðhqtdkffgp Î cu c eqwtv qh nkokvgf lwtkufkevkqp Î htqo

cevkpi dg{qpf ]kvu_ cwvjqtkv{0Ñ Id0. ekvkpi Akinseye v. District of Columbia. 55; H05f ;92. ;93

*F0E0 Ekt0 4225+0

Wpfgt Hgfgtcn Twng qh Ekxkn Rtqegfwtg 34*d+*3+. rgvkvkqpgt dgctu vjg dwtfgp qh guvcdnkujkpi

lwtkufkevkqp d{ c rtgrqpfgtcpeg qh vjg gxkfgpeg0 See Lujan v. Defs. of Wildlife. 726 W0U0 777. 783

*3;;4+= Shekoyan v. Sibley Int’l Corp.. 439 H0 Uwrr0 4f 7;. 85 *F0F0E0 4224+0 Dgecwug Ðuwdlgev/

ocvvgt lwtkufkevkqp ku cp ÒCtv]keng_ KKK cu ygnn cu c uvcvwvqt{ tgswktgogpv 0 0 0 pq cevkqp qh vjg rctvkgu

ecp eqphgt uwdlgev/ocvvgt lwtkufkevkqp wrqp c hgfgtcn eqwtv0ÓÑ Akinseye. 55; H05f cv ;93. swqvkpi

Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Guinee. 678 W0U0 8;6. 924 *3;:4+0
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Vq fgvgtokpg yjgvjgt c fkuvtkev eqwtv jcu uwdlgev ocvvgt lwtkufkevkqp qxgt vjg v{rg qh ecug

rtgugpvgf jgtg Î cp cevkqp vq gphqteg c hqtgkip ctdkvtcn cyctf cickpuv c hqtgkip uqxgtgkip Î vyq

tgswktgogpvu owuv dg ucvkuhkgf0 ÐHktuv. vjgtg owuv dg c dcuku wrqp yjkej c eqwtv kp vjg Wpkvgf

Uvcvgu oc{ gphqteg c hqtgkip ctdkvtcn cyctf= cpf ugeqpf. ]vjg hqtgkip uvcvg_ owuv pqv gplq{

uqxgtgkip koowpkv{ htqo uwej cp gphqtegogpv cevkqp0Ñ Creighton Ltd. v. Gov’t of Qatar. 3:3 H05f

33:. 343 *F0E0 Ekt0 3;;;+0 Hqt vjg tgcuqpu vjcv hqnnqy. vjg Eqwtv hkpfu vjcv vjg Pgy [qtm

Eqpxgpvkqp rtqxkfgu c dcuku hqt vjg Eqwtv vq gphqteg vjg cyctf. cpf vjcv Mc¦cmjuvcp fqgu pqv gplq{

uqxgtgkip koowpkv{ kp vjku kpuvcpeg0

CPCN[UKU

K0 Vjg Eqwtv jcu uwdlgev ocvvgt lwtkufkevkqp wpfgt vjg Hgfgtcn Ctdkvtcvkqp Cev0

Vjg Hgfgtcn Ctdkvtcvkqp Cev ku vjg uvcvwvg vjcv eqfkhkgu vjg Pgy [qtm Eqpxgpvkqp kpvq W0U0

ncy0 ; W0U0E0 ¸ 423 et seq0 Ugevkqp 424 qh vjg HCC urgekhkgu vjcv< Ð]c_p ctdkvtcvkqp citggogpv qt

ctdkvtcn cyctf ctkukpi qwv qh c ngicn tgncvkqpujkr. yjgvjgt eqpvtcevwcn qt pqv. yjkej ku eqpukfgtgf

cu eqoogtekcn 0 0 0 hcnnu wpfgt vjg ]Pgy [qtm_ Eqpxgpvkqp0Ñ ; W0U0E0 ¸ 4240 Vjg Ðfkuvtkev eqwtvu

qh vjg Wpkvgf Uvcvgu 0 0 0 ujcnn jcxg qtkikpcn lwtkufkevkqp qxgt ]cp cevkqp qt rtqeggfkpi hcnnkpi wpfgt

vjg Eqpxgpvkqp_. tgictfnguu qh vjg coqwpv kp eqpvtqxgtu{0Ñ ; W0U0E0 ¸ 4250

Cu vjg Ugeqpf Ektewkv jcu gzrnckpgf. c eqwtv yknn jcxg uwdlgev ocvvgt lwtkufkevkqp wpfgt vjg

HCCyjgp< Ð*3+ vjgtg ku c ytkvvgp citggogpv= *4+ vjg ytkvkpi rtqxkfgu hqt ctdkvtcvkqp kp vjg vgttkvqt{

qh c ukipcvqt{ qh vjg eqpxgpvkqp= *5+ vjg uwdlgev ocvvgt ku eqoogtekcn= cpf *6+ vjg uwdlgev ocvvgt

ku pqv gpvktgn{ fqoguvke kp ueqrg0Ñ U.S. Titan, Inc. v. Guangzhou Zhen Hua Shipping Co.. 463

H05f 357. 368 *4f Ekt0 4223+0

Mc¦cmjuvcp citggf vq ctdkvtcvg hqt rwtrqugu qh vjg HCC0

Mc¦cmjuvcp ctiwgu vjcv kv fkf pqv eqpugpv vq vjg ctdkvtcvkqp. cpf vjwu pq citggogpv vq

ctdkvtcvg gzkuvu wpfgt vjg HCC0 TgurÓvÓu Qrr0 cv 4;Î520 Vjg ctdkvtcvkqp cyctf kp vjku ecug ctkugu
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qwv qh vjg Gpgti{ Ejctvgt Vtgcv{0 SeeRgv0 ̨ 490 Mc¦cmjuvcpÓu ctiwogpv ku dcugf qp Ctvkeng 48 qh

vjcv vtgcv{. yjkej qwvnkpgu jqy fkurwvgu vjcv ctkug wpfgt vjg vtgcv{ yknn dg jcpfngf<

*3+ Fkurwvgu dgvyggp c Eqpvtcevkpi Rctv{ cpf cp Kpxguvqt qh cpqvjgt
Eqpvtcevkpi Rctv{6 0 0 0 ujcnn. kh rquukdng. dg ugvvngf cokecdn{0

*4+ Kh uwej fkurwvgu ecp pqv dg ugvvngf ceeqtfkpi vq vjg rtqxkukqpu qh
rctcitcrj *3+ ykvjkp c rgtkqf qh vjtgg oqpvju htqo vjg fcvg qp
yjkej gkvjgt rctv{ vq vjg fkurwvg tgswguvgf cokecdng ugvvngogpv. vjg
Kpxguvqt rctv{ vq vjg fkurwvg oc{ ejqqug vq uwdokv kv hqt tguqnwvkqp<

*c+ vq vjg eqwtvu qt cfokpkuvtcvkxg vtkdwpcnu qh vjg Eqpvtcevkpi
Rctv{ rctv{ vq vjg fkurwvg=

*d+ kp ceeqtfcpeg ykvj cp{ crrnkecdng. rtgxkqwun{ citggf fkurwvg
ugvvngogpv rtqegfwtg= qt

*e+ kp ceeqtfcpeg ykvj vjg hqnnqykpi rctcitcrju qh vjku Ctvkeng0

*5+ *c+ Uwdlgev qpn{ vq uwdrctcitcrju *d+ cpf *e+. gcej Eqpvtcevkpi
Rctv{ jgtgd{ ikxgu kvu wpeqpfkvkqpcn eqpugpv vq vjg
uwdokuukqp qh c fkurwvg vq kpvgtpcvkqpcn ctdkvtcvkqp qt
eqpeknkcvkqp kp ceeqtfcpeg ykvj vjg rtqxkukqpu qh vjku Ctvkeng0

*d+ *k+ Vjg Eqpvtcevkpi Rctvkgu nkuvgf kp Cppgz KF fq pqv ikxg uwej
wpeqpfkvkqpcn eqpugpv yjgtg vjg Kpxguvqt jcu rtgxkqwun{
uwdokvvgf vjg fkurwvg wpfgt uwdrctcitcrj *4+*c+ qt *d+0

*kk+ Hqt vjg ucmg qh vtcpurctgpe{. gcej Eqpvtcevkpi Rctv{ vjcv ku
nkuvgf kp Cppgz KF ujcnn rtqxkfg c ytkvvgp uvcvgogpv qh kvu
rqnkekgu. rtcevkegu cpf eqpfkvkqpu kp vjku tgictf vq vjg
Ugetgvctkcv pq ncvgt vjcp vjg fcvg qh vjg fgrqukv qh kvu
kpuvtwogpv qh tcvkhkecvkqp. ceegrvcpeg qt crrtqxcn kp
ceeqtfcpeg ykvj Ctvkeng 5; qt vjg fgrqukv qh kvu kpuvtwogpv qh
ceeguukqp kp ceeqtfcpeg ykvj Ctvkeng 630

*e+ C Eqpvtcevkpi Rctv{ nkuvgf kp Cppgz KC fqgu pqv ikxg uwej
wpeqpfkvkqpcn eqpugpv ykvj tgictf vq c fkurwvg ctkukpi wpfgt
vjg ncuv ugpvgpeg qh Ctvkeng 32*3+0

Gpgti{ Ejctvgt Vtgcv{. ctv0 48 *3+Î*5+. 56 K0N0O0 582. 5;;Î622 *3;;7+ *ÐGEVÑ+0

6 C ÐEqpvtcevkpi Rctv{Ñ wpfgt vjg GEV ku c uvcvg vjcv jcu tcvkhkgf vjg vtgcv{0 SeeGEV. ctv0
3*4+. 56 K0N0O0 582. 5:5 *3;;7+0 Cp ÐKpxguvqtÑ ku c rgtuqp qt gpvkv{ yjq tgukfgu kp qpg qh vjqug
uvcvgu0 Id.. ctv0 3*9+0



:

Vjg vtgcv{ rtqxkfgu vjcv Ð]v_jg eqpugpv ikxgp kp rctcitcrj *5+ ]qh ctvkeng 48_ vqigvjgt ykvj

vjg ytkvvgp eqpugpv qh vjg Kpxguvqt 0 0 0 ujcnn dg eqpukfgtgf vq ucvkuh{ vjg tgswktgogpv hqt 0 0 0 cp

Ðcitggogpv kp ytkvkpiÑ hqt vjg rwtrqugu qh ctvkeng KK qh vjg ]Pgy [qtm Eqpxgpvkqp_0 GEV. ctv0

48*7+*c+*kk+0 Kv ku wpfkurwvgf vjcv rgvkvkqpgtu ctg Kpxguvqtu wpfgt vjg GEV. cpf vjcv vjg{ eqpugpvgf

vq ctdkvtcvg0 Rgv0 ̨̨ 36Î420

Mc¦cmjuvcp eqpvgpfu. vjqwij. vjcv kv pgxgt eqpugpvgf vq ctdkvtcvg0 Kv ctiwgu< 3+ vjcv Ctvkeng

48*3+ qh vjg GEV tgswktgu vjcv fkurwvgu dg ugvvngf cokecdn{. kh rquukdng= 4+ vjcv Ctvkeng 48*4+

ceeqtfu vjg rctvkgu vjtgg oqpvju vq ugvvng c fkurwvg coqpi vjgougnxgu dghqtg vjg Kpxguvqt Rctv{

oc{ uwdokv kv hqt tguqnwvkqp. cpf 5+ vjcv Ctvkeng 48*5+*c+ uvcvgu vjcv vjg Eqpvtcevkpi Rctv{ ikxgu

eqpugpv vq kpvgtpcvkqpcn ctdkvtcvkqp Ðkp ceeqtfcpeg ykvj vjg rtqxkukqpu qh vjku Ctvkeng0Ñ TgurÓvÓu

Qrr0 cv 4;0 Vjwu. Mc¦cmjuvcp eqpenwfgu vjcv kv fkf pqv eqpugpv. cpf pq citggogpv gzkuvgf dgecwug

rgvkvkqpgtu hckngf vq cyckv vjg gzrktcvkqp qh vjg vjtgg/oqpvj ugvvngogpv rgtkqf. cpf vjcv hcknwtg ycu

pqv Ðkp ceeqtfcpeg ykvj vjg rtqxkukqpu qh vjku Ctvkeng0Ñ Id.= see GEV. ctv0 48*3+Î*5+0

Yjkng kv fqgu crrgct vjcv vjg eqpvtcevwcn tgswktgogpv vq cvvgorv vq eqog vq c pgiqvkcvgf

tguqnwvkqp ku ocpfcvqt{. vjcv rtqxkukqp fqgu pqv ugtxg cu c eqpfkvkqp rtgegfgpv vq vjg eqpvtcevkpi

rctvkguÓ eqpugpv vq kpvgtpcvkqpcn ctdkvtcvkqp0 Ctvkeng 48*5+*c+ qh vjg GEV urgekhkgu< Ð]u_wdlgev only

vq uwdrctcitcrju *d+ cpf *e+. gcej Eqpvtcevkpi Rctv{ jgtgd{ ikxgu kvu unconditionaleqpugpv vq vjg

uwdokuukqp qh c fkurwvg vq kpvgtpcvkqpcn ctdkvtcvkqp qt eqpeknkcvkqp kp ceeqtfcpeg ykvj vjg

rtqxkukqpu qh vjku Ctvkeng0Ñ Id. cv 4;Î52. ctv0 48*5+*c+ *gorjcuku cffgf+0 Cnvjqwij tgurqpfgpv ku

eqttgev vjcv ctvkeng 48*5+ tgswktgu ctdkvtcvkqp vq rtqeggf kp ceeqtfcpeg ykvj ctvkeng 48Óu rtqxkukqpu.

kpenwfkpi vjg vjtgg/oqpvj ugvvngogpv rgtkqf. vjg kpvgtpcvkqpcn ctdkvtcvkqp rtqxkukqp fqgu pqv cev cu

c eqpfkvkqp rtgegfgpv vq c rctv{Óu eqpugpv. yjkej ku Ð]u_wdlgev only vq uwdrctcitcrju *d+ cpf *e+0Ñ

Id0



;

Kpvgtrtgvkpi vjg GEV vq ogcp vjcv vjg vjtgg/oqpvj ugvvngogpv rgtkqf ku c rtgtgswkukvg vq

eqpugpv. cu tgurqpfgpv uwiiguvu. yqwnf dg cp qduewtg yc{ vq kpenwfg c vjktf oclqt gzegrvkqp vq

qvjgtykug wpeqpfkvkqpcn eqpugpv0 See, e.g.. Fifth Third Bancorp v. Dudenhoeffer. 356 U0 Ev0 467;.

468:Î8; *4236+ *Ð]K_v ku igpgtcnn{ rtguwogf vjcv uvcvwvgu fq pqv eqpvckp uwtrnwucigÑ+. swqvkpi

Arlington Cent. Sch. Dist. Bd. of Ed. v. Murphy. 76: W0U0 4;3. 4;; p03 *4228+0 Mc¦cmjuvcp

vjgtghqtg eqpugpvgf vq vjg ctdkvtcvkqp wpfgt vjg GEV. dgecwug vjg qpn{ gzegrvkqpu vq eqpugpv wpfgt

uwdrctcitcrju *d+ cpf *e+ qh ctvkeng 48*4+ ctg pqv cv kuuwg jgtg. cpf vjgtghqtg vjg vtgcv{ rtqxkfgu

hqt Mc¦cmjuvcpÓu Ðwpeqpfkvkqpcn eqpugpvÑ vq kpvgtpcvkqpcn ctdkvtcvkqp0 See GEV. ctv0 48*5+*c+07

Vjg GEV rtqxkfgu hqt ctdkvtcvkqp kp Uygfgp. cpf vjg fkurwvg ku pqv gpvktgn{
fqoguvke kp ueqrg0

Vq cuugtv lwtkufkevkqp wpfgt vjg HCC. vjg Eqwtv owuv cnuq hkpf vjcv vjg GEV rtqxkfgu hqt

ctdkvtcvkqp kp vjg vgttkvqt{ qh c ukipcvqt{ qh vjg Pgy [qtm Eqpxgpvkqp. cpf vjcv vjg uwdlgev ocvvgt

qh vjg fkurwvg ku pqv gpvktgn{ fqoguvke kp ueqrg0 U.S. Titan, 463 H05f cv 3680 Pgkvjgt qh vjgug

gngogpvu ctg kp fkurwvg0

Vjg ctdkvtcvkqp qeewttgf kp c vgttkvqt{ qh c ukipcvqt{ vq vjg Pgy [qtm Eqpxgpvkqp. Rgv0

̨ 65= see also TMR Energy Ltd. v. State Prop. Fund of Ukr.. 633 H05f 4;8. 4;;. 527 *F0E0 Ekt0

4227+ *wrjqnfkpi cp cyctf htqo ctdkvtcvkqp jgnf kp Uygfgp wpfgt vjg Pgy [qtm Eqpxgpvkqp+0

Cpf. vjg uwdlgev ocvvgt qh vjg fkurwvg ku pqv gpvktgn{ fqoguvke kp ueqrg dgecwug kv kpxqnxgu c fkurwvg

qtkikpcvkpi kp Mc¦cmjuvcp. cpf pqpg qh vjg rctvkgu ctg ekvk¦gpu qh vjg Wpkvgf Uvcvgu0  See Rgv0 ̨̨ 4:Î

5;= see; W0U0E0 ¸ 424 *ÐCp citggogpv qt cyctf ctkukpi qwv qh ]c eqoogtekcn tgncvkqpujkr_ yjkej

7 Cpf kp cp{ gxgpv. vjg ctdkvtcvkqp ujqwnf jcxg eqog cu pq uwtrtkug vq Mc¦cmjuvcp0 Vjg
ocvvgt ycu uwdokvvgf vq ctdkvtcvkqp oqtg vjcp c {gct chvgt rgvkvkqpgtu kphqtogf vjg Rtgukfgpv qh
Mc¦cmjuvcp qp Oc{ 9. 422;. vjcv. kp nkijv qh vjg cnngigf jctcuuogpv. vjg{ Ðkpvgpfgf vq dtkpi
ctdkvtcvkqp enckou cickpuv Mc¦cmjuvcp hqt vjg fkokpwvkqp qh xcnwgÑ qh egtvckp qh rgvkvkqpgtuÓ
kpxguvogpvu0 Cyctf ̨ 6660



32

ku gpvktgn{ dgvyggp ekvk¦gpu qh vjg Wpkvgf Uvcvgu ujcnn pqv dg fggogf vq hcnn wpfgt vjg

Eqpxgpvkqp 0 0 0 0Ñ+0

Vjg uwdlgev ocvvgt qh vjg ctdkvtcvkqp ku eqoogtekcn0

Vjg Gpgti{ Ejctvgt Vtgcv{ gzrtguun{ rtqxkfgu kp Ctvkeng 48 vjcv Ð]e_nckou uwdokvvgf vq

ctdkvtcvkqp jgtgwpfgt ujcnn dg eqpukfgtgf vq ctkug qwv qh c eqoogtekcn tgncvkqpujkr qt vtcpucevkqp

hqt vjg rwtrqugu qh ctvkeng K qh ]vjg Pgy [qtm_ Eqpxgpvkqp0Ñ GEV. ctv0 48*7+*d+0 Vjwu. tgurqpfgpv

Mc¦cmjuvcp. c rctv{ vq vjg GEV. jcu rnckpn{ citggf vjcv vjg tgncvkqpujkr dgvyggp kv cpf vjg

rgvkvkqpgtu ku eqoogtekcn wpfgt vjg Pgy [qtm Eqpxgpvkqp cpf vjg HCC0 Id.= ; W0U0E0 ¸ 4240

Oqtgqxgt. vjg ecug ncy kp vjku Ektewkv uwrrqtvu vjcv hkpfkpi0 Cu vjg F0E0 Ektewkv tgegpvn{

tgeqipk¦gf. vjg vgto ÐeqoogtekcnÑ cu wugf kp vjg Pgy [qtm Eqpxgpvkqp. vjqwij kv fqgu pqv jcxg

c urgekhke uvcvwvqt{ fghkpkvkqp. tghgtu vq Ðocvvgtu qt tgncvkqpujkru. yjgvjgt eqoogtekcn qt pqv. vjcv

ctkug qwv qh qt kp eqppgevkqp ykvj eqoogteg0Ñ Belize Social Dev. Ltd. v. Gov’t of Belize. 9;6 H05f

;;. 325Î26 *F0E0 Ekt0 4237+. swqvkpi Tguvcvgogpv *Vjktf+ qh W0U0 Ncy qh KpvÓn Eqoo0 Ctd0 ¸ 3/3

*4234+= Tguvcvgogpv *Vjktf+ qh Hqtgkip Tgncvkqpu Ncy ¸ 6:9 eov0 h *3;:9+ *gzrnckpkpi vjcv Ðvjg

hcev vjcv cp citggogpv vq ctdkvtcvg ku kp vjg eqpvtcev dgvyggp c iqxgtpogpv cpf c rtkxcvg rgtuqp

oc{ eqphkto kvu eqoogtekcn ejctcevgtÑ+0 VjgBelizeeqwtv cffgf vjcv Ðvjg hwnn ueqrg qh ÒeqoogtegÓ

cpf Òhqtgkip eqoogtegÓ cu vjqug vgtou jcxg dggp dtqcfn{ kpvgtrtgvgf. ku cxckncdng hqt ctdkvtcn

citggogpvu cpf cyctfu0Ñ 9;6 H05f cv 326. swqvkpi Island Territory of Curacao v. Solitron Devices, 

Inc.. 578 H0 Uwrr0 3. 35 *U0F0P0[0 3;95+= see also Diag-Human, S.E. v. Czech Republic – Ministry 

of Health. Pq0 36/9364. 4238 YN 5286729. cv ,6 *F0E0 Ekt0 Oc{ 53. 4238+0

Kp vjg vtcpucevkqpu wpfgtn{kpi vjku ecug. tgurqpfgpv Mc¦cmjuvcp itcpvgf cpf tgxqmgf

rgvkvkqpgtuÓ tkijvu vq fgxgnqr qkn cpf icu hkgnfu ykvjkp kvu dqtfgtu. uq vjg tgncvkqpujkr dgvyggp vjg

rctvkgu engctn{ Ðctkug]u_ qwv qh qt kp eqppgevkqp ykvj eqoogteg0Ñ SeeBelize. 9;6 H05f cv 3260
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Dgecwug vjg Eqwtv hkpfu vjcv gcej qh vjg hqwt hcevqtu qh vjg U.S. Titanvguv jcxg dggp ogv.

kv hkpfu vjcv kv jcu lwtkufkevkqp wpfgt vjg HCC0 Vjg Eqwtv pgzv eqpukfgtu yjgvjgt Mc¦cmjuvcp

pqpgvjgnguu gplq{u hqtgkip uqxgtgkip koowpkv{ kp vjku gphqtegogpv cevkqp wpfgt vjg Hqtgkip

Uqxgtgkip Koowpkvkgu Cev0 SeeCreighton. 3:3 H05f cv 3430

KK0 Vjg Eqwtv jcu uwdlgev ocvvgt lwtkufkevkqp dgecwug vjku ecug hcnnu ykvjkp vjg kornkgf
yckxgt cpf ctdkvtcvkqp gzegrvkqpu vq vjg Hqtgkip Uqxgtgkip Koowpkvkgu Cev0

Vjg Hqtgkip Uqxgtgkip Koowpkvkgu Cev ku vjg Ðuqng dcuku hqt qdvckpkpi lwtkufkevkqp qxgt c

hqtgkip uvcvg kp vjg eqwtvu qh ]vjg Wpkvgf Uvcvgu_0Ñ Belize. 9;6 H05f cv 323. swqvkpi Argentine

Republic v. Amerada Hess Shipping Corp.. 6:: W0U0 64:. 665 *3;:;+0 Wpfgt vjg HUKC. 4: W0U0E0

¸ 3824 et seq.. Ðc hqtgkip uvcvg ku rtguworvkxgn{ koowpg htqo vjg lwtkufkevkqp qh Wpkvgf Uvcvgu

eqwtvu.Ñ cpf Ðwpnguu c urgekhkgf gzegrvkqp crrnkgu. c hgfgtcn eqwtv ncemu uwdlgev/ocvvgt

lwtkufkevkqp qxgt c encko cickpuv c hqtgkip uvcvg0Ñ Saudi Arabia v. Nelson. 729 W0U0 56;. 577

*3;;5+0 Dgecwug Ðuwdlgev ocvvgt lwtkufkevkqp kp cp{ uwej cevkqp fgrgpfu qp vjg gzkuvgpeg qh qpg

qh vjg urgekhkgf gzegrvkqpu 0 0 0 ]c_v vjg vjtgujqnf qh gxgt{ cevkqp kp c Fkuvtkev Eqwtv cickpuv c hqtgkip

uvcvg 0 0 0 vjg eqwtv owuv ucvkuh{ kvugnh vjcv qpg qh vjg gzegrvkqpu crrnkgu0Ñ Verlinden B.V. v. Cent. 

Bank of Nigeria. 683 W0U0 6:2. 6;5Î;6 *3;:5+= see also Belize. 9;6 H05f cv 323 *fguetkdkpi vjg

HUKCÓu vgtou cu ÐcduqnwvgÑ+0

Kv ku wpfkurwvgf vjcv tgurqpfgpv Mc¦cmjuvcp ku c hqtgkip uvcvg vjcv ku eqxgtgf d{ vjg HUKC0

Rgvkvkqpgtu cuugtv vjcv vjg Eqwtv oc{ gzgtekug uwdlgev ocvvgt lwtkufkevkqp kp vjku ecug wpfgt vyq

fkhhgtgpv gzegrvkqpu vq hqtgkip uqxgtgkip koowpkv{< vjg kornkgf yckxgt rtqxkukqp. 4: W0U0E0

¸ 3827*c+*3+. cpf vjg ctdkvtcvkqp gzegrvkqp. 4: W0U0E0 ¸ 3827*c+*8+0 RgvÓtuÓ Lwtku0 Ogo0 cv 6Î320

Vjg Eqwtv ku ucvkuhkgf vjcv vjqug gzegrvkqpu crrn{ cpf vjcv kv vjgtghqtg jcu vjg rqygt vq jgct vjg

ocvvgt0



34

Mc¦cmjuvcp jcu kornkekvn{ yckxgf kvu uqxgtgkip koowpkv{ wpfgt Ugevkqp
3827*c+*3+ qh vjg HUKC0

Ugevkqp 3827*c+*3+ qh vjg HUKC. vjg kornkgf yckxgt rtqxkukqp. uvcvgu vjcv Ð]c_ hqtgkip uvcvg

ujcnn pqv dg koowpg htqo vjg lwtkufkevkqp qh eqwtvu qh vjg Wpkvgf Uvcvgu 0 0 0 kp cp{ ecug 0 0 0 kp

yjkej vjg hqtgkip uvcvg jcu yckxgf kvu koowpkv{ 0 0 0 d{ kornkecvkqp0Ñ 4: W0U0E0 ¸ 3827*c+*3+0 Vjg

Eqwtv qh Crrgcnu jcu hqwpf kornkgf yckxgtu qh hqtgkip uqxgtgkip koowpkv{ kp vjtgg ektewouvcpegu<

yjgp Ð*3+ c hqtgkip uvcvg jcu citggf vq ctdkvtcvkqp kp cpqvjgt eqwpvt{= *4+ c hqtgkip uvcvg jcu citggf

vjcv vjg ncy qh c rctvkewnct eqwpvt{ iqxgtpu c eqpvtcev= qt *5+ c hqtgkip uvcvg jcu hkngf c tgurqpukxg

rngcfkpi kp cp cevkqp ykvjqwv tckukpi vjg fghgpug qh uqxgtgkip koowpkv{0Ñ Foremost-McKesson,

Inc. v. Islamic Republic of Iran. ;27 H04f 65:. 666 *F0E0 Ekt0 3;;2+. ekvkpi U0 Tgr0 Pq0 ;6/3532.

cv 3: *3;98+= J0T0 Tgr0 Pq0 ;6/36:9. cv 3: *3;98+. reprinted in 3;98 W0U0E0E0C0P0 8826. 88390

Vjg hktuv cpf vjktf qrvkqpu ctg crrnkecdng jgtg0

30 Mc¦cmjuvcpÓu citggogpv vq ctdkvtcvg kp Uygfgp qrgtcvgu cu cp kornkgf
yckxgt qh koowpkv{ vq uwkv kp vjg Wpkvgf Uvcvgu0

c0 Mc¦cmjuvcp jcu Ðcitggf vq ctdkvtcvkqp0Ñ

Vjg swguvkqp qh yjgvjgt Mc¦cmjuvcp citggf vq ctdkvtcvg ku egpvtcn vq vjg rctvkguÓ fkurwvg kp

vjku ecug0 Vjg F0E0 Ektewkv jcu tgegpvn{ gzrnckpgf vjcv vjg HUKC fqgu pqv tgswktg c fkuvtkev eqwtv

vq ocmg c de novofgvgtokpcvkqp qh ctdkvtcdknkv{0 See Chevron Corp. v. Ecuador. 9;7 H05f 422.

427 *F0E0 Ekt0 4237+0 Cnn vjcv ku tgswktgf ku vjcv vjg rgvkvkqpgt ocmg c Ðrtkoc hcekg ujqykpi vjcv

vjgtg ycu cp ctdkvtcvkqp citggogpv d{ rtqfwekpi vjg ]vtgcv{_ cpf vjg pqvkeg qh ctdkvtcvkqp0Ñ Id.

Qpeg rgvkvkqpgt ocmgu vjku ujqykpi. vjg dwtfgp ujkhvu vq vjg tgurqpfgpv Ðvq fgoqpuvtcvg d{ c

rtgrqpfgtcpeg qh vjg gxkfgpeg vjcv vjg ]vtgcv{_ cpf vjg pqvkeg vq ctdkvtcvg fkf pqv eqpuvkvwvg c xcnkf

ctdkvtcvkqp citggogpv dgvyggp vjg rctvkgu0Ñ Id.. ekvkpi Agudas Chasidei Chabad of U.S. v. Russian 

Fed’n. 74: H05f ;56. ;62 *F0E0 Ekt0 422:+0
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Rgvkvkqpgtu jgtg jcxg rtqxkfgf rtkoc hcekg gxkfgpeg qh cp ctdkvtcvkqp citggogpv Î vjg{ jcxg

c rtqxkfgf vjg Gpgti{ Ejctvgt Vtgcv{. seeGz0 D0 vq Uwp Fgen0 ]Fmv0 % 4/7_. cpf vjg pqvkeg qh

ctdkvtcvkqp0 Tgs0 hqt Ctd0 Vjwu. vjg Eqwtv owuv fgvgtokpg Ðyjgvjgt ]tgurqpfgpv_ jcu uwhhkekgpvn{

tgdwvvgf vjg rtguworvkqp vjcv vjg ]vtgcv{_ cpf ]rgvkvkqpgtÓu_ pqvkeg qh ctdkvtcvkqp eqpuvkvwvgf cp

citggogpv vq ctdkvtcvg0Ñ Chevron. 9;7 H05f cv 4270

Vjg GEV rtqxkfgu vjcv kh c fkurwvg ecppqv dg uqnxgf Ðykvjkp c rgtkqf qh vjtgg oqpvju htqo

vjg fcvg qp yjkej gkvjgt rctv{ vq vjg fkurwvg tgswguvgf cokecdng ugvvngogpv. vjg Kpxguvqt rctv{ vq

vjg fkurwvg oc{ ejqqug vq uwdokv kv hqt tguqnwvkqpÑ dghqtg cp kpvgtpcvkqpcn ctdkvtcvkqp0 GEV. ctv0

48*4+Î*5+*c+0 Tgurqpfgpv. cu kv ctiwgf wpfgt vjg HCC. cvvgorvu vq tgdwv vjg rtguworvkqp d{

ctiwkpi vjcv kv pgxgt citggf vq ctdkvtcvg dgecwug rgvkvkqpgtu hckngf vq ucvkuh{ vjg vjtgg oqpvj

Ðeqqnkpi qhhÑ rgtkqf vjcv ycu tgswktgf wpfgt vjg Gpgti{ Ejctvgt Vtgcv{0 TgurÓvÓu Lwtku0 Ogo0 cv

7Î350

TgurqpfgpvÓu ctiwogpv ku wpfgtokpgf d{ vjg tgegpv Uwrtgog Eqwtv fgekukqp kp BG Group, 

PLC v. Republic of Argentina. 356 U0 Ev0 33;: *4236+0 BG Group kpxqnxgf c fkurwvg/tguqnwvkqp

rtqxkukqp kp cp kpxguvogpv vtgcv{ dgvyggp vjg Wpkvgf Mkpifqo cpf Ctigpvkpc0 Id. cv 34250 Vjg

rtqxkukqp rtqxkfgf hqt ctdkvtcvkqp kh vjg nqecn eqwtv jcf pqv tgcejgf c hkpcn fgekukqp ykvjkp gkijvggp

oqpvju qh vjg vkog vjg ciitkgxgf rctv{ uwdokvvgf c fkurwvg0 Id.  Ctigpvkpc cnngigf vjcv vjg

ctdkvtcvqtu fkf pqv jcxg lwtkufkevkqp dgecwug DI Itqwr kpkvkcvgf ctdkvtcvkqp ykvjqwv yckvkpi vjg

tgswkukvg gkijvggp oqpvju0 Id. cv 34260 Vjg Uwrtgog Eqwtv eqpenwfgf vjcv vjg gkijvggp/oqpvj

rtqxkukqp ycu rtqegfwtcn. pqv lwtkufkevkqpcn. dgecwug kv iqxgtpgf yjgp vjg fwv{ vq ctdkvtcvg ctqug.

tcvjgt vjcp yjgvjgt vjg fwv{ gzkuvgf cv cnn0  Id. cv 34290 Cu c tguwnv. vjg Uwrtgog Eqwtv jgnf vjcv

ucvkuhcevkqp qh vjg eqpfkvkqp ycu hqt vjg ctdkvtcvqtu vq fgekfg. pqv vjg eqwtvu. dgecwug rctvkgu
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Ðpqtocnn{ gzrgev c hqtwo/dcugf fgekukqp/ocmgt vq fgekfg hqtwo/urgekhke proceduralicvgyc{

ocvvgtu0Ñ Id.. swqvkpi Howsam v. Dean Witter Reynolds, Inc.. 759 W0U0 9;. :8 *4224+0

Vjcv rtkpekrng crrnkgu jgtg cu ygnn0 Cu vjg Eqwtv jcu fkuewuugf. vjg vjtgg/oqpvj ugvvngogpv

rgtkqf ku pqv c eqpfkvkqp rtgegfgpv vq vjg eqpugpv vq ctdkvtcvg dgecwug Mc¦cmjuvcp icxg kvu

unconditionaleqpugpv vq ctdkvtcvkqp kp vjg GEV uwdlgev qpn{ vq vyq gzegrvkqpu vjcv fq pqv tgncvg

vq vjg ugvvngogpv rgtkqf0 SeeGEV. ctv0 48*5+*c+= see also Chevron. 9;7 H05f cv 4280 Cu kp BG 

Group. vjg ugvvngogpv rgtkqf ku c rtqegfwtcn rtqxkukqp vjcv fgvgtokpgu yjgp vjg rctvkgu oc{ dgikp

ctdkvtcvkqp. cpf uwej rtqegfwtcn rtgtgswkukvgu ctg hqt vjg vtkdwpcn. pqv vjg Eqwtv. vq kpvgtrtgv cpf

crrn{0 See356 U0 Ev0 cv 34290 Kp vjku ecug. vjg vtkdwpcn fgvgtokpgf vjcv c vjtgg/oqpvj uwurgpukqp

qh vjg rtqeggfkpiu yqwnf ucvkuh{ vjg GEVÓu vjtgg/oqpvj ugvvngogpv tgswktgogpv0 Cyctf ̨ :520

Dgecwug vjg ctdkvtcvqtu hqwpf vjg rtqegfwtcn jwtfng vq ctdkvtcvkqp vq jcxg dggp ucvkuhkgf. tgurqpfgpv

jcu hckngf vq tgdwv vjg rtguworvkqp qh cp citggogpv vq ctdkvtcvg wpfgt vjg HUKC0

d0 Tgurqpfgpv citggf vq ctdkvtcvg kp cpqvjgt eqwpvt{0

Rgvkvkqpgtu pgzv uwdokv vjcv Mc¦cmjuvcp kornkekvn{ yckxgf kvu uqxgtgkip koowpkv{ dgecwug

kv citggf vq ctdkvtcvg kp Uvqemjqno0 SeeRgvÓtuÓ Lwtku0 Ogo0 cv 9Î:0 Cu vjg F0E0 Ektewkv jcu

gzrnckpgf. yjgp c hqtgkip uvcvg citggu vq ctdkvtcvg kp c eqwpvt{ vjcv jcu ukipgf vjg Pgy [qtm

Eqpxgpvkqp. kv yckxgu kvu uqxgtgkip koowpkv{ kp cnn qh vjg ukipcvqt{ eqwpvtkgu. dgecwug Ðyjgp c

eqwpvt{ dgeqogu c ukipcvqt{ vq vjg Eqpxgpvkqp. d{ vjg xgt{ rtqxkukqpu qh vjg Eqpxgpvkqp. vjg

ukipcvqt{ uvcvg owuv jcxg eqpvgorncvgf gphqtegogpv cevkqpu kp qvjgt ukipcvqt{ uvcvgu0Ñ Creighton.

3:3 H05f cv 345. swqvkpi Seetransport Wiking Trader v. Navimpex Centrala. ;:; H04f 794. 79:

*4f Ekt0 3;;5+0 Mc¦cmjuvcp. Uygfgp. cpf vjg Wpkvgf Uvcvgu ctg cnn ukipcvqtkgu qh vjg Pgy [qtm

Eqpxgpvkqp0 See “Eqpvtcevkpi Uvcvgu.Ñ New York Arb. Convention. jvvr<11yyy0pgy{qtm

eqpxgpvkqp0qti1eqwpvtkgu0
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Vjgtghqtg. dgecwug tgurqpfgpv citggf vq ctdkvtcvg kp Uygfgp. vjg kornkgf yckxgt fqevtkpg

crrnkgu. cpf Mc¦cmjuvcp ecppqv cuugtv kvu hqtgkip uqxgtgkip koowpkv{ kp vjg Wpkvgf Uvcvgu cu c dct

vq vjku EqwtvÓu lwtkufkevkqp qxgt vjg rgvkvkqp vq eqphkto vjg ctdkvtcvkqp cyctf0

40 Mc¦cmjuvcpÓu hcknwtg vq tckug vjg uqxgtgkip koowpkv{ fghgpug kp kvu hktuv
tgurqpukxg rngcfkpi ku c ugeqpf kornkgf yckxgt qh uqxgtgkip koowpkv{0

Vjgtg yqwnf dg cffkvkqpcn itqwpfu vq hkpf vjcv Mc¦cmjuvcp jcu yckxgf kvu uqxgtgkip

koowpkv{ kh kv hkngf c tgurqpukxg rngcfkpi ykvjqwv tckukpi c uqxgtgkip koowpkv{ fghgpug0

Foremost-McKesson. ;27 H04f cv 666 *jqnfkpi vjcv c uqxgtgkip jcu kornkgfn{ yckxgf kvu koowpkv{

yjgp kv ocmgu c Ðeqpuekqwu fgekukqp vq vcmg rctv kp vjg nkvkicvkqp cpf ]hcknu_ vq tckug uqxgtgkip

koowpkv{ fgurkvg vjg qrrqtvwpkv{ vq fq uqÑ+0 Chvgt rgvkvkqpgt hkngf vjku cevkqp. tgurqpfgpv hkngf

vyq uwduvcpvkxg tgurqpukxg rngcfkpiu Î cp qrrqukvkqp vq vjg rgvkvkqp. cpf c uwt/tgrn{ kp uwrrqtv qh

kvu qrrqukvkqp. TgurÓvÓu Qrr0= TgurÓvÓu Uwt/Tgrn{ Î cpf kv fkf pqv qdlgev vq vjku EqwtvÓu lwtkufkevkqp

qp uqxgtgkip koowpkv{ itqwpfu0 Kpfggf. vjg rctvkgu ygtg ukngpv ykvj tgurgev vq cp{ hqtgkip

uqxgtgkip koowpkv{ swguvkqpu wpvkn vjg Eqwtv uqnkekvgf dtkghkpi qp vjg kuuwg0 SeeOkp0 Qtfgt *Qev0

43. 4237+0 Dgecwug tgurqpfgpv ocfg c Ðeqpuekqwu fgekukqpÑ vq hkng tgurqpukxg rngcfkpiu kp vjku

Eqwtv. kv ecp dg hqwpf vq jcxg yckxgf uqxgtgkip koowpkv{ wpfgt vjg HUKC hqt vjku tgcuqp cu ygnn0

Foremost-McKesson. ;27 H04f cv 6660

Mc¦cmjuvcp yckxgf kvu uqxgtgkip koowpkv{ wpfgt Ugevkqp 3827*c+*8+. vjg
ctdkvtcvkqp gzegrvkqp vq vjg HUKC0

Vjg Eqwtv ecp cnuq cuugtv kvu lwtkufkevkqp vjtqwij cpqvjgt qpg qh vjg HUKCÓu

gzegrvkqpu Î vjg ctdkvtcvkqp gzegrvkqp0 Wpfgt vjcv gzegrvkqp<

C hqtgkip uvcvg ujcnn pqv dg koowpg htqo vjg lwtkufkevkqp qh eqwtvu qh vjg
Wpkvgf Uvcvgu 0 0 0 kp yjkej vjg cevkqp ku dtqwijv. gkvjgt vq gphqteg cp
citggogpv ocfg d{ vjg hqtgkip uvcvg ykvj qt hqt vjg dgpghkv qh c rtkxcvg rctv{
vq uwdokv vq ctdkvtcvkqp cnn qt cp{ fkhhgtgpegu yjkej jcxg ctkugp qt yjkej
oc{ ctkug dgvyggp vjg rctvkgu ykvj tgurgev vq c fghkpgf ngicn tgncvkqpujkr.
yjgvjgt eqpvtcevwcn qt pqv. eqpegtpkpi c uwdlgev ocvvgt ecrcdng qh
ugvvngogpv d{ ctdkvtcvkqp wpfgt vjg ncyu qh vjg Wpkvgf Uvcvgu. qt vq eqphkto
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cp cyctf ocfg rwtuwcpv vq uwej cp citggogpv vq ctdkvtcvg. kh 0 0 0 vjg
citggogpv qt cyctf ku qt oc{ dg iqxgtpgf d{ c vtgcv{ qt qvjgt kpvgtpcvkqpcn
citggogpv kp hqteg hqt vjg Wpkvgf Uvcvgu ecnnkpi hqt vjg tgeqipkvkqp cpf
gphqtegogpv qh ctdkvtcn cyctfu 0 0 0 0

4: W0U0E0 ¸ 3827*c+*8+0 Cu vjg F0E0 Ektewkv gzrnckpgf kp Chevron. vjku uvcvwvg tgswktgu vjcv c

fkuvtkev eqwtv owuv ocmg vjtgg hkpfkpiu vq ucvkuh{ kvugnh vjcv kv jcu lwtkufkevkqp wpfgt vjg ctdkvtcvkqp

gzegrvkqp< *3+ c hqtgkip uvcvg jcu citggf vq ctdkvtcvg= *4+ vjgtg ku cp cyctf dcugf qp vjcv citggogpv=

cpf *5+ vjg cyctf ku qt oc{ dg iqxgtpgf d{ c vtgcv{ ukipgf d{ vjg Wpkvgf Uvcvgu ecnnkpi hqt vjg

tgeqipkvkqp cpf gphqtegogpv qh ctdkvtcn cyctfu0 9;7 H05f cv 426 *ekvkpi c rctv{Óu ctiwogpv cpf

kpfkecvkpi vjcv vjg rctv{ Ðjcu kfgpvkhkgf vjg tgngxcpv lwtkufkevkqpcn hcevuÑ+0

Cu vjg Eqwtv jcu cntgcf{ hqwpf. Mc¦cmjuvcp citggf vq ctdkvtcvg hqt rwtrqugu qh vjg HUKC0

See id.cv 4270 Cpf vjg Eqwtv hkpfu Î cpf vjg rctvkgu fq pqv crrgct vq fkurwvg Î vjcv vjg ctdkvtcn

cyctf vjcv rgvkvkqpgtu ctg uggmkpi vq gphqteg kp vjku cevkqp ycu ocfg rwtuwcpv vq vjcv citggogpv0

Seeid. cv 426 *hkpfkpi vjcv Ðvjg gzkuvgpeg qh cp cyctf ku c hcevwcn swguvkqp vjcv vjg Fkuvtkev Eqwtv

owuv tguqnxg kp qtfgt vq ockpvckp lwtkufkevkqpÑ+0

Hkpcnn{. vjg ctdkvtcn cyctf Ðku qt oc{ dg iqxgtpgfÑ d{ vjg Pgy [qtm Eqpxgpvkqp0 Vjg

Pgy [qtm Eqpxgpvkqp ku c ownvkncvgtcn vtgcv{ rtqxkfkpi hqt Ðvjg tgeqipkvkqp cpf gphqtegogpv qh

ctdkvtcn cyctfu ocfg kp vjg vgttkvqt{ qh c Uvcvg qvjgt vjcp vjg Uvcvg yjgtg vjg tgeqipkvkqp cpf

gphqtegogpv qh uwej cyctfu ctg uqwijv0Ñ Pgy[qtm Eqpxgpvkqp. ctv0 K030 Vjg HCC. yjkej eqfkhkgu

vjg Pgy [qtm Eqpxgpvkqp kpvq W0U0 ncy. fgenctgu. Ð]c_p cevkqp qt rtqeggfkpi hcnnkpi wpfgt vjg

Eqpxgpvkqp ujcnn dg fggogf vq ctkug wpfgt vjg ncyu cpf vtgcvkgu qh vjg Wpkvgf Uvcvgu0 Vjg fkuvtkev

eqwtvu 0 0 0 ujcnn jcxg qtkikpcn lwtkufkevkqp qxgt uwej cp cevkqp qt rtqeggfkpi. tgictfnguu qh vjg

coqwpv kp eqpvtqxgtu{0Ñ ; W0U0E0 ¸ 4250 Ukpeg cnn vjcv ku tgswktgf hqt lwtkufkevkqp wpfgt vjg HUKC

ku c Ðpqp/htkxqnqwuÑ ctiwogpv vjcv vjg eqpvtqxgtu{ ku eqxgtgf d{ vjg Eqpxgpvkqp. see Chevron. 9;7



39

H05f cv 426= Agudas-Chasidei Chabad. 74: H05f cv ;63. vjg Eqwtv hkpfu vjcv rgvkvkqpgtu jcxg

ucvkuhkgf vjku hcevqt cu ygnn0

Dgecwug Mc¦cmjuvcp jcu yckxgf kvu uqxgtgkip koowpkv{ d{ kornkecvkqp kp vjg vyq yc{u

fkuewuugf cdqxg. cpf dgecwug vjku fkurwvg hcnnu wpfgt vjg ctdkvtcvkqp gzegrvkqp vq vjg HUKC. vjg

Eqwtv oc{ gzgtekug kvu uwdlgev ocvvgt lwtkufkevkqp qxgt vjku fkurwvg wpfgt vjg HUKC0 See4: W0U0E0

¸ 3827*c+*3+. *c+*8+0

KKK0 Vjku ocvvgt yknn dg uvc{gf kp nkijv qh vjg rgpfkpi ugv/cukfg rtqeggfkpi kp Uygfgp0

Vjg Eqwtv owuv eqpukfgt. vjgp. yjgvjgt vjg rgvkvkqp vq eqphkto vjg ctdkvtcn cyctf ujqwnf

dg itcpvgf0 Qp Crtkn 7. 4238. Mc¦cmjuvcp oqxgf hqt ngcxg vq hkng cffkvkqpcn itqwpfu kp uwrrqtv

qh kvu qrrqukvkqp vq vjg rgvkvkqp vq eqphkto vjg ctdkvtcvkqp cyctf0 TgurÓvÓu Oqv0 hqt Ngcxg vq Uwdokv

Cffkvkqpcn Itqwpfu kp Uwrr0 qh Qrr0 vq Rgv0 ]Fmv0 % 54_0 Kp kvu oqvkqp. tgurqpfgpv ctiwgf vjcv

rgvkvkqpgtu rtqewtgf vjg cyctf d{ htcwf. cpf pqvgf vjcv Ð]k_p Octej 4236. Mc¦cmjuvcp kpkvkcvgf

rtqeggfkpiu dghqtg vjg Uxgc Eqwtv qh Crrgcn kp Uvqemjqno. Uygfgp 0 0 0 vq ugv cukfg vjg UEE

Cyctf wpfgt vjg Uygfkuj Ctdkvtcvkqp Cev0Ñ Id. cv 4Î6. 8Î90 Vjg Eqwtv tgxkgygf vjg ctdkvtcvkqp

cyctf cpf fgpkgf vjg oqvkqp. tgcuqpkpi vjcv Ðkv ]yqwnf_ pqv dg kp vjg kpvgtguv qh lwuvkeg vq eqpfwev

c okpk/vtkcn qp vjg kuuwg qh htcwf jgtg yjgp vjg ctdkvtcvqtu gzrtguun{ fkucxqygf cp{ tgnkcpeg qp vjg

cnngigfn{ htcwfwngpv ocvgtkcn0Ñ Qtfgt *Oc{ 33. 4238+ ]Fmv0 % 58_ cv 60

Mc¦cmjuvcp vjgp oqxgf hqt tgeqpukfgtcvkqp. TgurÓvÓu Oqv0 hqt Tgeqpu0 qh Oc{ 33. 4238

Qtfgt ]Fmv0 % 59_ *ÐTgurÓvÓu Oqv0Ñ+. cpf rgvkvkqpgtu qrrqugf vjg oqvkqp0 RgvÓtuÓ Ogo0 qh R0 ( C0

kp Qrr0 vq TgurÓvÓu Oqv0 ]Fmv0 % 5:_ *ÐRgvÓtuÓ Qrr0Ñ+0 Rgvkvkqpgtu rqkpvgf qwv vjcv Mc¦cmjuvcp

Ðjcu vjg qrrqtvwpkv{ vq nkvkicvg vjg xgt{ ucog htcwf cnngicvkqpu kp vjg eqwtvu qh Uygfgp. yjkej ku

vjg ugcv qh vjg ctdkvtcvkqp cpf rtkoct{ lwtkufkevkqp kp vjku ecug0Ñ Id. cv 70 Kp tgurqpfgpvÓu tgrn{. kv

eqphktogf vjcv vjg rctvkgu ctg nkvkicvkpi vjg htcwf kuuwg kp Uygfgp. dwv kv ctiwgf vjcv vjg Uygfgp
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rtqeggfkpi ujqwnf pqv chhgev vjg EqwtvÓu tgxkgy qh vjg rgvkvkqp vq eqphkto. qt vjg oqvkqp hqt

tgeqpukfgtcvkqp0 SeeTgrn{ kp Uwrr0 qh Oqv0 hqt Tgeqpu0 ]Fmv0 % 5;_0

Vjg Eqwtv vjgp qtfgtgf vjg rctvkgu vq cfftguu yjgvjgt c uvc{ rgpfkpi vjg tguqnwvkqp qh vjg

ugv/cukfg rtqeggfkpiu kp Uygfgp yqwnf dg rtwfgpv0 Okp0 Qtfgt *Lwpg 32. 4238+0 Mc¦cmjuvcp

kpfkecvgf vjcv kv Ðjcu pqv tgswguvgf c uvc{ qh vjgug rtqeggfkpiu.Ñ cpf Ðvjcv kvu rqukvkqp jcu pqv

ejcpigf cpf Mc¦cmjuvcp ku pqv pqy tgswguvkpi c uvc{0Ñ TgurÓvÓu Ogo0 qp Uvc{ qh Rtqeggfkpiu

]Fmv0 % 62_ cv 30 Dwv Mc¦cmjuvcp cnuq tgeqipk¦gf Ðvjg uvtqpi nkmgnkjqqf vjcv c uvc{ kp hcxqt qh vjg

Uygfkuj Rtqeggfkpiu yqwnf ugtxg vjg kpvgtguvu qh lwfkekcn geqpqo{0Ñ Id. cv 40 Hqt vjcv tgcuqp. kv

uvcvgf vjcv kv fkf Ðpqv qdlgev vq c uvc{ kh vjg Eqwtv ku kpenkpgf vq qtfgt qpg.Ñ dgecwug Ð]k_p vjg gxgpv

Mc¦cmjuvcpÓu rgvkvkqp vq ugv cukfg vjg Cyctf ku itcpvgf d{ vjg Uxgc Eqwtv qh Crrgcn. vjg Cyctf

yknn dg xktvwcnn{ wpgphqtegcdng kp vjg Wpkvgf Uvcvgu cpf vjg Rgvkvkqp vq Eqphkto yqwnf vjwu dg

uwdlgev vq uwooct{ fgpkcn0Ñ Id. cv ̨̨ 4. 60 Mc¦cmjuvcp pqvgf vjcv vjg ÐUygfkuj Rtqeggfkpiu ctg

uejgfwngf hqt hkpcn jgctkpi fwtkpi vygnxg *34+ pqp/eqpugewvkxg fc{u kp vjg koogfkcvg hwvwtg

Î htqo Ugrvgodgt : vq Qevqdgt 8. 4238 Î ykvj c fgekukqp gzrgevgf htqo vjg Uxgc Eqwtv qh Crrgcnu

dghqtg vjg gpf qh 42380Ñ Id. ̨ 90

Rgvkvkqpgtu qrrqug c uvc{. cpf vjg{ ockpvckp vjcv kh vjg Eqwtv ygtg kpenkpgf vq itcpv c uvc{.

Mc¦cmjuvcp ujqwnf dg hqtegf vq rquv ugewtkv{ hqt vjg coqwpv qh vjg ctdkvtcvkqp cyctf0 RgvÓtuÓ Ogo0

qh R0 ( C0 Eqpegtpkpi Uvc{ qh Rtqeggfkpiu ]Fmv0 % 63_ *ÐRgvÓtuÓ Uvc{ Ogo0Ñ+0 Rgvkvkqpgtu fq pqv

eqpvguv vjcv c jgctkpi ku uejgfwngf vq qeewt kp vjg eqokpi oqpvju. dwv vjg{ rtqvguv vjcv gxgp kh vjg

fgekukqp qh vjg Uygfkuj eqwtv ku kuuwgf cv vjg gpf qh 4238. cp crrgcn eqwnf hqnnqy. cpf vjcv crrgcn
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eqwnf vcmg cpqvjgt {gct vq eqpenwfg0 Id. cv 508 Mc¦cmjuvcp tgurqpfgf vq rgvkvkqpgtuÓ hknkpi vq

qrrqug vjg rquvkpi qh ugewtkv{. cpf ctiwgf vjcv vjg tgswguv ycu rtqegfwtcnn{ fghkekgpv0 TgurÓvÓu

Tgur0 vq Lwpg 46. 4238 Ogo0 ]Fmv0 % 64_0

Vjg Pgy [qtm Eqpxgpvkqp rtqxkfgu vjcv vjg Eqwtv Ðoc{. kh kv eqpukfgtu kv rtqrgt. cflqwtp

vjg fgekukqp qp vjg gphqtegogpv qh vjg cyctfÑ yjgtg Ðcp crrnkecvkqp hqt vjg ugvvkpi cukfg qt

uwurgpukqp qh vjg cyctf jcu dggp ocfg vq c eqorgvgpv cwvjqtkv{Ñ kp vjg eqwpvt{ kp yjkej vjg cyctf

ycu kuuwgf0 Pgy [qtm Eqpxgpvkqp. ctv0 XK0 Cnvjqwij vjg F0E0 Ektewkv jcu pqv cfftguugf vjg ueqrg

qh vjg EqwtvÓu fkuetgvkqp wpfgt Ctvkeng XK. qvjgt ektewkvu jcxg uvtguugf vjcv kp gzgtekukpi vjku

fkuetgvkqp. vjg Eqwtv ujqwnf Ðdcncpeg vjg EqpxgpvkqpÓu rqnke{ hcxqtkpi eqphktocvkqp qh ctdkvtcn

cyctfu cickpuv vjg rtkpekrng qh kpvgtpcvkqpcn eqokv{ godtcegf d{ vjg Eqpxgpvkqp0Ñ Four Seasons 

Hotels & Resorts, B.V. v. Consorcio Barr S.A.. 599 H05f 3386. 3394 *33vj Ekt0 4226+. ekvkpi

Europcar Italia, S.p.A v. Maiellano Tours. 378 H05f 532. 539 *4f Ekt0 3;;:+0 Cpf vjg Ugeqpf

Ektewkv jcu ctvkewncvgf c pqp/gzjcwuvkxg nkuv qh ukz hcevqtu vjcv c fkuvtkev eqwtv ujqwnf eqpukfgt kp

eqpfwevkpi vjg tgswktgf dcncpekpi<

*3+ ]V_jg igpgtcn qdlgevkxgu qh ctdkvtcvkqp Î vjg gzrgfkvkqwu tguqnwvkqp
qh fkurwvgu cpf vjg cxqkfcpeg qh rtqvgevgf cpf gzrgpukxg nkvkicvkqp=

*4+ vjg uvcvwu qh vjg hqtgkip rtqeggfkpiu cpf vjg guvkocvgf vkog hqt vjqug
rtqeggfkpiu vq dg tguqnxgf=

*5+ yjgvjgt vjg cyctf uqwijv vq dg gphqtegf yknn tgegkxg itgcvgt
uetwvkp{ kp vjg hqtgkip rtqeggfkpiu wpfgt c nguu fghgtgpvkcn uvcpfctf qh
tgxkgy=

*6+ kh vjg ejctcevgtkuvkeu qh vjg hqtgkip rtqeggfkpi kpenwfkpi *k+ yjgvjgt
vjg{ ygtg dtqwijv vq gphqteg cp cyctf *yjkej yqwnf vgpf vq ygkij kp hcxqt
qh c uvc{+ qt vq ugv vjg cyctf cukfg *yjkej yqwnf vgpf vq ygkij kp hcxqt qh
gphqtegogpv+= *kk+ yjgvjgt vjg{ ygtg kpkvkcvgf dghqtg vjg wpfgtn{kpi

8 Rgvkvkqpgtu cfokv. jqygxgt. vjcv Ð]y_jkng fgekukqpu tgpfgtgf d{ vjg Uygfkuj Eqwtv kp ugv
cukfg ecugu igpgtcnn{ ctg pqv crrgcncdng. vjg Uygfkuj Eqwtv oc{ itcpv ngcxg vq crrgcn kh kv
eqpukfgtu vjg ocvvgt vq dg qh korqtvcpeg cu c ocvvgt qh rtgegfgpv vjcv vjg crrgcn dg eqpukfgtgf d{
vjg Uwrtgog Eqwtv0Ñ Fgen0 qh Ikpvc Cjtgn ]Fmv0 % 63/3_ ̨ 380
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gphqtegogpv rtqeggfkpi uq cu vq tckug eqpegtpu qh kpvgtpcvkqpcn eqokv{= *kkk+
yjgvjgt vjg{ ygtg kpkvkcvgf d{ vjg rctv{ pqy uggmkpi vq gphqteg vjg cyctf
kp hgfgtcn eqwtv= cpf *kx+ yjgvjgt vjg{ ygtg kpkvkcvgf wpfgt ektewouvcpegu
kpfkecvkpi cp kpvgpv vq jkpfgt qt fgnc{ tguqnwvkqp qh vjg fkurwvg=

*7+ c dcncpeg qh vjg rquukdng jctfujkru vq gcej qh vjg rctvkgu. mggrkpi kp
okpf vjcv kh gphqtegogpv ku rquvrqpgf wpfgt Ctvkeng XK qh vjg Eqpxgpvkqp.
vjg rctv{ uggmkpi gphqtegogpv oc{ tgegkxg Ðuwkvcdng ugewtkv{Ñ cpf vjcv.
wpfgt Ctvkeng X qh vjg Eqpxgpvkqp. cp cyctf ujqwnf pqv dg gphqtegf kh kv ku
ugv cukfg qt uwurgpfgf kp vjg qtkikpcvkpi eqwpvt{= cpf

*8+ cp{ qvjgt ektewouvcpegu vjcv eqwnf vgpf vq ujkhv vjg dcncpeg kp hcxqt
qt cickpuv cflqwtpogpv0

Europcar. 378 H05f cv 539Î3:0

Vjgug hcevqtu ygkij kp hcxqt qh c uvc{0 Cu vq vjg hktuv hcevqt. yjkng vjg Eqwtv tgeqipk¦gu

vjcv c uvc{ yknn pqv rtqoqvg vjg gzrgfkvkqwu tguqnwvkqp qh vjku ocvvgt. c fgekukqp d{ vjg Uxgc Eqwtv

qh Crrgcn oc{ nkokv qt gnkokpcvg vjg pggf hqt eqpvkpwgf cpf gzrgpukxg nkvkicvkqp0 Cpf kp vgtou qh

vjg vkokpi qh vjg Uygfkuj rtqeggfkpi. vjg rctvkgu cpvkekrcvg vjcv kv yknn dg tguqnxgf kp ujqtv qtfgt0

Vjg tgeqtf fqgu pqv tghngev vjg uvcpfctfu wpfgt yjkej vjg Uxgc Eqwtv qh Crrgcn yknn eqpukfgt vjg

ugv/cukfg rgvkvkqp. dwv ikxgp vjg uwooct{ pcvwtg qh eqphktocvkqp rtqeggfkpiu wpfgt vjg Pgy [qtm

Eqpxgpvkqp. seeBelize Social Dev. Ltd. v. Gov’t of Belize. 88: H05f 946. 949 *F0E0 Ekt0 4234+

*pqvkpi vjcv fkuvtkev eqwtvu jcxg Ðnkvvng fkuetgvkqp kp tghwukpi qt fghgttkpi gphqtegogpv qh hqtgkip

ctdkvtcn cyctfuÑ+. vjg Eqwtv hkpfu vjcv vjg vjktf hcevqt ku cv ngcuv pgwvtcn kh kv fqgu pqv hcxqt vjg uvc{0

Vjg hqwtvj hcevqt crrgctu vq rqkpv kp oqtg vjcp qpg fktgevkqp< vjg hqtgkip rtqeggfkpi ycu dtqwijv

vq ugv cp cyctf cukfg. yjkej vjg Ugeqpf Ektewkv uwiiguvu *ykvjqwv gzrncpcvkqp+ yqwnf ygkij

cickpuv c uvc{. dwv kv ycu kpkvkcvgf dghqtg vjg kpuvcpv ocvvgt ycu hkngf. yjkej yqwnf kpfkecvg vjcv c

uvc{ yqwnf dg eqpukuvgpv ykvj kpvgtpcvkqpcn eqokv{0 Cpf yjkng rgvkvkqpgtu jcxg ctvkewncvgf uqog

hkpcpekcn rtguuwtgu vjcv yknn pqv dg tgogfkgf d{ c uvc{. vjg Eqwtv ku okpfhwn vjcv kh tgurqpfgpv ku

uweeguuhwn kp vjg ugv/cukfg rtqeggfkpi. eqphktocvkqp qh vjg cyctf yknn dg wpnkmgn{. cpf uq vjg hkhvj

hcevqt hcxqtu c uvc{0 SeePgy [qtm Eqpxgpvkqp. ctv0 X*3+*g+= see also In re Arb. of Certain 
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Controversies Between Getma Int’l & Republic of Guinea. Pq0 36Î3838 *TDY+. 4238 YN

5433:2: *F0F0E0 Lwpg ;. 4238+ *fgenkpkpi vq gphqteg hqtgkip ctdkvtcvkqp cyctf yjgtg kv jcf dggp

ugv cukfg d{ c eqwtv qh eqorgvgpv cwvjqtkv{+0 Vjgtg ctg pq qvjgt tgngxcpv eqpukfgtcvkqpu vjcv vjg

rctvkgu jcxg kfgpvkhkgf09

Ikxgp vjg hcev vjcv c fgekukqp d{ vjg Uygfkuj eqwtv ku gzrgevgf kp vjg eqokpi oqpvju. cpf

vjg rquukdknkv{ vjcv vjg rgpfkpi ugv/cukfg rtqeggfkpi eqwnf jcxg c ftcocvke korcev qp vjg rgvkvkqp

vq eqphkto vjg ctdkvtcvkqp cyctf. vjg Eqwtv yknn. kp cp gzgtekug qh kvu fkuetgvkqp. uvc{ vjku

eqphktocvkqp rtqeggfkpi0

9 Rgvkvkqpgtu jcxg tgswguvgf vjcv Ðcp{ uvc{ dg eqpfkvkqpgf wrqp ]Mc¦cmjuvcpÓu_ rquvkpi qh
ugewtkv{ kp vjg hwnn coqwpv qh vjg cyctf. kpenwfkpi kpvgtguv. ykvjkp c tgcuqpcdng rgtkqf qh vkog0Ñ
RgvÓtuÓ Uvc{ Ogo0 cv 7= seePgy [qtm Eqpxgpvkqp. ctv0 XK *kpfkecvkpi vjcv vjg Eqwtv Ðoc{. kh kv
eqpukfgtu kv rtqrgt 0 0 0 qtfgt vjg qvjgt rctv{ vq ikxg uwkvcdng ugewtkv{Ñ+0 Ikxgp vjg hcev vjcv vjg uvc{
ku nkmgn{ vq dg qh tgcuqpcdn{ ujqtv fwtcvkqp. vjg Eqwtv. kp cp gzgtekug qh kvu fkuetgvkqp. yknn pqv
tgswktg Mc¦cmjuvcp vq rquv ugewtkv{0 Jqygxgt. vjg Eqwtv oc{ tgxkukv vjg ocvvgt kh vjg Uygfkuj
eqwtvÓu fgekukqp ku crrgcngf0
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EQPENWUKQP

Hqt cnn qh vjg tgcuqpu vjcv vjg Eqwtv jcu gzrnckpgf. vjg Eqwtv hkpfu vjcv kv jcu lwtkufkevkqp

qxgt vjku fkurwvg0 Jqygxgt. vjg Eqwtv yknn uvc{ vjg eqpukfgtcvkqp qh vjg ogtkvu qh vjg fkurwvg wpvkn

vjg Uxgc Eqwtv qh Crrgcn tgcejgu c fgekukqp qp tgurqpfgpvÓu rgvkvkqp vq ugv cukfg vjg ctdkvtcn cyctf0

Ykvjkp ugxgp fc{u qh c fgekukqp kp vjg ugv/cukfg rtqeggfkpiu. vjg rctvkgu ujcnn hkng c lqkpv tgrqtv

cvvcejkpi vjg fgekukqp qh vjg Uygfkuj eqwtv. kpfkecvkpi yjgvjgt cp{ crrgcnu ctg cpvkekrcvgf. cpf

tgswguvkpi vjcv vjg Eqwtv nkhv vjg uvc{ cpf tguwog vjg rtqeggfkpiu. kh pgeguuct{0

UQ QTFGTGF0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig

FCVG< Cwiwuv 7. 4238


