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In accordance with the procedural schedule in Procedural Order No, 11 and article 24
of the Arbitration Rules of the United Nations Commission oo International Trade
Law, as revised in 2010 (the “Regulation”), the Plurinational State of Bolivia
C‘Bolivia” or the “State™) submits its Rejoinder (the “Rejoinder”™} in response to SAS
Reply' dated November 30, 2013 (the “Reply™).

This Rejoinder inoludes:

8. Witness staternexrt from Minister Céser Navarro Miranda, current Minister of
Mining and Metallorgy of Bolivia and former Vice-minister of Coordination
with Sociel Movements and Civil Saciety, period 2010 and 2013 (“Navarro”
or “RWS-12");

b. wimess statement from Mr. Andrés Chajmi, member and former Mailku
(indigenous community feader} from the Commmunity of Mallku Khola, in
Quechua, with corresponding translation to Spanish (*Chajmi” o “RWS-3");

e. second witness statement from Mr. Félix Gonzales Bernal, former Governor
for the Antonomows Departmental Government of Potosi (" Goy. Gonzales IT”
or “RW3S-4");

d. witncss statement from Mr. Jevier Diez de Medina, Menager of Social
Corporate Responsibility end Environment from mining corporation Minera
San Cristébal §.A. (“Diez de Medina™ or “RWS-8");

¢. witness statement from Mr. Juan Mamani, Coordinator for Community
Relations from mining corporstion Minere San Cristdbal 5.A, (“Mamani” or
“RWS-6"); and

Similardy, this Rejoinder includes:

The terms in capital lettering that ave not expressly defied within this document shall lave the
meaning provided in the previous docutnents prepared by Bolivia and, especially, within e
Respondent's Statemem on Objections to the Jurisdiction, Admissibility of Claims and Answer to
the Statsrment of Claim dated Masch 31% 2015 (the “Counater-Memorial™).



a. the second technical expert report nrepsred by Prof, Kadri Dagdelen, B.Sc.,
M.Sc., PhD, Professor of Mining Engineering Department of the Colorado
School of Mines (*Dapgdelen IT” or “RER-4™);

b. the second technical expert reporl prepared by The Brattle Group (*Brattle™)
and Prof. Graham Davis, Ph.D., MBA, B.Sc., William J, Coulter Professor of
Mineral Economics within the Division of Bconomics & Busiress of the
Colorado School of Mines ("Bruttle I1” or RER-5);

¢, the technical expert repart from Prof. Patrick R. Taylor, Ph.D., P.E., FASM,
Creorge 8. Ansell Chair & Distinguished Professor of Chemical Metallurgy
from the Department of Metallurgical & Materials Engineering of the
Colorado Schooi of Mings (“Taylor™ or "RER-6™); and

d. exhibils R-155 w R-295 and legal authorities (doctrine and jurisprudence)
RLA-185 to RLA-180.

INTRODUCTION

The facts confirm that the Reversion of the Mining Concessions was the only possible,
necessary end appropriate messure in onder to preserve life, physical tegrity,
aulonomy and uses and traditions of Indigenous Communities direcly affected by the
Northern Potosi Project. It is a Constitutional and Internatione] Obligation for the
State to ensure Humen Rights and protect [ndigenous Peoples and Indigenous
Communities.

In addition, the facts discovered by Bolivia after the Reply and SAS’s docurnent
production show that the behavior of the alleged imvestor was utterly illegal and
negligent which justifios the {n kmine rejection of ell its claims. The behavior of the
mining corporation Compafils Mineya Malku Khota, 8,A, (*“CMMX™), of which SAS
intends t be an indirect shareholder, is not wotthy of soragonc requesting protection
from an international tribunel.

In its Reply, SAS had to address the severe events that led to the Reversian, In thig
regard, the contrast between the “stocy’’ sasrated by SAS in its Staternem of Claim
and the narrative that it pow presents is eloquent; SAS cennot continue denying
reality,

This case can be summarized in four essentis] propositions:
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First, SAS complainte constitute an ebuss of process, 3AS is a “shel! compamy™ from
Bermuds, and pretends to be the holder of en alleged investment, which, in reality,
belongs solely to the mining corporation South American Silver Corp. (“SASC™,
nowndays TriMetals), a jusior Canadian mining compeny dedicated w the
speculation of underveloped mining projects. In view that SASC dres not enjoy the
protection of a the bilateral investment treaty, it pretonds to use SAS to benefit from
the Agreement between the United Kingdom of Great Britain and Norther Irsland
and Bolivia for the Promotion and Protection of Investments (ihe *Treaty™) against
its text and spirit,

SAS denied this fact However, the evidence submitted by Bolivia, the lack of
evidence on behalf of SAS and, the fact that SASC has taken charge of this arhitration
{with support of 8 third funding party and istuing stock in the Toronto Stock
Exchange, whose dividends shall be the subsequent reverues from Lhis arbitmtion)
leave no doubt: SAS does not lmve and has never had any part in the dispute betwesn
SASC and Bolivia.

Second, SASC (and not SAS) hag undertaken incipient exploration activities in
Bolivia through CMMK with the sole purpose of identifying mineral resources it
could sell — befare commencing the exploitation — to the highest bidder. This
shortaighted desite expleins the deficient plan for community relations from CMMK
and, at the same time, justifies the genemlized rejection of the Project from the
neighboring Indigenons Communitics {those that SAS calls “a kardfid of legai
miners”™).

Instead of implementing a serious community relations program (which is expensive,
es shown by the ¢fforis undertaken by other mining companies within the region),
CMMK promated confrontation with and between Indigenous Cammunities in order
to peutralize those who opposed a Project that would affect their environment
(including sacred lagoons) end their way of life. CMMK did not hesitate to payoff
wills and use undignified and jliegal straiegies such as the creation of an illegal
organization (COTOA-6A) in arder to replace the trus md real Ancestral Authorities,
bribing police officers {inchuling the imprisonment of one of its autharitics opposing
to the Project) and payments made to journslisis aimed at creating misinformation,
which lead to militarization of the area,

CMMK's strategy unleashed violence and public dizorder in the Narthern Potasi
Region (for example, Maltlu Khota received support from 4000 community members
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that marched from Potos! to La Paz demanding CMMK's expulsiom) which resulted
i one dead pcrson and memy injured, forcing the State to Reverse the Mining
Concessions to pacify the area and eafeguard the life of its inhabitants,

The Reply ie surprising as it suggests that the State had other alternatives, such as
militarizing the area or judiciary prosscution of the commmanity members that opposed
the Project. Likewise, it is incredible that SAS requests the restitution of the Mining
Concessions knowing that this could result in new and greater gociel conflicts. As the
Minister of Mining and Metallurgy explains, the idicsyncraxy of the Indigenous
Peoples and the history of the Department of Potosf, show that a military intervention
will only exacerbate conflicts ingiead of resolving them. SAS pasition does not do
mwoce than confirm ita lagk of knowledge regarding the area and its peoples (ignoance
that is reflectad in the way in which CMMEK has menaged its community relations).

Third, SAS continues to deny it mistakes and fault in the Reversion, It pretends, for
example, to have presented evidence that would domonatrate thet ' CMMK 's rolbust
community effarts™ were “a positive initictive that enjoyed success™, Nothing further
from reality.

In fact, SAS communicated evidence during the docuwnent productionphase that has
allowed Bolivia [

1

Raply, par. 29.
Reply, section B(1}.
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based an a conceptual study (Preliminary Economic Assessment) characterized by its
highly speculative character, the Tribunal must tgke inio account that SASC has
slreedy been sanctioned in the pst — by the British Columbia Securities Commission
— for presenting inmccurate estimnates of resources which fafringed Camadisn
reguletions.

As Bolivian experts have shown, there are few possibilities thet the Project would
reach an exploitation phase (in genermi, 1 between 10,000, according to SAS
witnesses). Furthermore, SAS experis are prtificially inflating the indicafed resources
and underestimate the inferred resources — which, in spite of this situation, represent
60% of the Praject’s miners| resources. [uferred resources “have the ‘lowest level of
geological confidence™* and, therefore, highly probable that these are inexisient,
(“expected resowrces simply may not be in the ground™), Likewise, SAS's experts
bhave not calculasied how estimated resources may be able to be economically
extracted, which is cven more uncerisin es to the value of the Project Finally,
although SAS stands by 8 highly experimental metallurgic process that nmkes any
kind of exploitation unceriain, SAS and its experts assume a 100% of probability that
such metnlturgical process would work.

Given the mcertain and unverifiable charscter of the damages claimed and, in the
hypothetical case that the Tribumal decides that SAS has the right to some kind of
indemnification, this must be Jimited to the relmbursement of the investments that
heve been umdertaken, SAS is aware of this. However, SAS has used thig arbitration
for presenting an apparently complex calculation but, this is no more than 2 succession
of erbitrary choices that result in an exorbitent figure of over US $300 million. Upon
the incomect assesament of ils inpuey, the result follows the same (ate: “A moded is
only as good ax e atsumptions it uses. Faulty asswmptions or bad data resulf in
Jaulty outpus” (parbage in, garbage ows)®,

The absurdity of FT1's assessment is patent taking into account that all of SASC's
assets in Bolivie and Chile are not worth even a fifth of what it now it ciaims in this
arbitration belongs to cne of its branches, Without-a doubt, SAS pretends the Tribunal

Cold Reserve Ine, c. Repiiblica Bolivariane de Vencmela, case CIAD] No. ARB(AF)05/01,
wward dated September 22, 2014, par. TR0, RLA-27.

Bratite [T, par. 132, RER-S.

M. Maher, C. Stckney and R Weil, Managerial Accounting. An Introduction o Concepts,
Methods and Uses, Thomson South-Western, 2008, pa. 104, R-241,
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to eongider its figure as a superior value within e range of possibilities and, that the
Tribunal uses this as starting point to award an average point. The Tribunal eammot
incur in this error.

Bascd on these four esscatial premises, the Tribunal shall conclude that SAS claims
are inadmissibla by reason of their lack of “clean hands” and, in any case, they are
not within the Tribunal"s jurisdiction in view that SASC is the real proprietor of the
investment Any compensation awarded by the Trilumal v 8AS (par impossible,
given the seriousness of these objections), should be limited o the costs of the
investments and reduced, at least, in 8 75% by reason of their contributory fault,

Finally, Bolivia nmust express its discomfort given the SAS uncooperative attitude in
this arbitration. Aware of the weakness of itg evidence, among other recent incidents,
SAS has hidden technical evidence in & Dataz Room which prevents Bolivian experts
to attach these evidence to their reports (and it ig unclear as o how they will be able
10 make reference to themn during the hearing); it has refused o disclose evidence
during the document production phase, requiring & constant intervention from the
Tribunal; end, has even refused to comply with the Tribunal’s instructjon regarding
protection of Witmeas X propoged by the State, in terms similar to those thet Bolivie
must meet regarding the Mighly Confiderzial Information. The Tribunal shall take into
consideration SAS behavior when evalvating this evidence and awarding the
procedural coats.

This Rejoinder is structured as follows:

a. First, Bolivie shall describe the facts thar confirm that CMMK s presence in
the Project’s erea and its ections and omissians did not leave the State with any
other shernative than thet of Reversion (Section 2).

b. Then, Bolivie will refer to the applicable legisiation and shall confirm that the
protection of human rights and indigenous peoples in the Bolivian Constibmtion
&nd Intcrnational Law js applicable and essential for solving this dispute
(Bection 3), Further on, Bolivia shall explain why the Tribunal doss not have
jurisdiction for resolving SAS claims (that, in any event, are inadmissible)
(Sectlon 4) end why Bolivia hes fulfilled at all given times its international
obligntions (Section 5).

¢. If, par impossible, the Tribunal considers that the claims are admissible, that it
has jurisdiction and, that Bollvia is responsible, the State will prove that SAS
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has oot muffered amy damege subject to compensation and, that amy
compensation shall be limited to its costs (Sectlom 6). Bolivia will respond to
SAS analysis on the upplicable interests in Secthan 7.

Finally, Bolivia will refer to SAS contributory fault, which xhalt be taken into account
in order to reduce any form of compensation (Section B).

THE REPLY CONFIRMS THAT CMMK'S PRESENCE AND ACTIONS IN
THE PROJECT AREA DID NOT LEAVE THE BTATE ANY OTHER
ALTERNATIVE THAN THE REVERSION IN ORDER TO PROTECT THE
LIFE AND TRADITIONS OF THE INDIGENOUS COMMUNITIES

As Bolivia has shown in it Reply, thie case constitutes one of the clearesi examplea
of 2ocigl irresponsibility and sbuss frem an international mining corporaticn towerda
indigenous communities that have been direstly affected by the mining project.

In its Reply, SAS has not been able to rebut the overwhelming dacumentary and
testimonial evidence presented by Bolivia, which proves that CMME is the sole
responsible for the Reverzion of the Concessions. CMMK has unleashed, through its
actions and omissions, 8 wave of unprecedented and uncontrolleble violence, which
threatened the life, physical integrity and the ancestrat heritage of the Indigenous
People of Northern Potosl. The State had no alternative other then prooced with the
Reversion in order 1o pacify the aren.

The description of the fhets within the Reply is plagued with inaccuracies and
loopholes. Bven though SAS has had to recognize the severity of the events
(something that it completely ignored in its Statement of Claim), SAS seeks to hide
the facts that do not suite thern and glier reslity presenting a biased vision on its favor,
This strategy, which seeks to mislead the Tribunal @ error, merits, at least, two
preliminary comments.

AB first preitminary comment, the way in which SAS quotas the documents ig, to say
the least, disturbing. Awsre that the documents do not benefit its case, SAS and its
witnesees have chosen 1o say something thet the documents do not express. An
eloquent example is 8 Concept of the former Vice-minister César Navarro dated
February 10, 2011, which expressee the opposite of what SAS imtends, Another
example is a8 meeting minmte of the Indigenous Workers® Central Unioa (Central
Sindical de Trabajadares Originarios) which has been signed by former Governor
Gonzales a3 “received” but that SAS presents as if it had been approved by the
Governor,
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As second preliminary comment, Bolivia is obliged to denounce the procedural
behavicr of SAS, whom has hidden several relevant documents and, which had to be
communicated during the documnent production phase. It has becn proven, IR
I 21 SAS has undertaken false statements, hence,
contravening the JBA Rules on Teking of Evidence and the [BA Guidelines or Party
Representation. Bolivia must make an express reserve of all its rights. Only one
document presented by SAS (maybe by crror) I
|
|
I olid documesiiary evidence, has brought (o
light facts and actors that SAS had kept hidden. The events narrated by I
are alarming and justify the rejection of SAS claims due to the lack of “clean hands"
{or, minimally make disappear any causal link between the actions of the State and
the hypoihetical damage cauged by the Reversion, this being the sole fault of the

alleged victim).

The facts that are described as follows show, with no doubt, that as Bolivia had
anijcipated in its Reply, CMMXK 's ections and ormnissions provoked severe divisions
between Indigenous Communities since Lhe beginning of the Project. In its Reply,
SAS hag yndertgken a desperate attempt to present “"CMMEK's robust community
afforts™” as “a positive iritiative that enjoyed suceess™. Nothing further from reality,

On one heand, as Bolivia was able (o prove baged on the few documents obtained
through the document praduction, CMMK developed a deficient community relations
program and minimum effor in atempt to minimize expenses while it was seeking a
buyer for the Project. The lack of efforts and interest in community relations has even
been identified by consultants hired by SASC (and not SAS) in order to evaluate
CMMK s performance.

Ch the other hand, the comparisen between CMMK s actions towards the Indigenous
Comumumities, and the efforts deployed by another mining corporation in Polosi,
mining corporation Compafifa Minera de San Cristobal {the “CMSC™), shows the
degres to which CMMEK has been negligent in its commnnity relations, resuliing in
Mallku Khota Indigenous Communities’s rejectian to the Project. CMSC made great
efforts during its exploration phase in order to cam bust and support from the

7

Reply, pat. 29.
Reply, section IE (BXIX
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37.

Indigenous Communities that were direotly affected by the mining activity, Similer
to CMMK, CMSC identified the drilling erca right rear 8 Community {in that case,
San Cristébal). Knowing that the support from that coruninity was essential for the
feasibility of the Praject, CMSC concentrated its efforts in reaching an agreement
with the inhsbitanis. After over a year of negotiations, CMSC and the Comumanity of
San Criztéhel apreed to move the emtire town 45km gway, incloding its Church
(declarod as national herliage) and its cemetery. Conversely, CMMK was nover able
(or never wanted) to reach en agreement with the Community of Mallku Khota, settled
in the drilling erea, Instead of working in & professional manner with the conmmunity,
CMMK deoided to buy off wills from distanl Comumunity leaders and catalog
members from the Community of Malllu Khota as a “Aandfi! of iflegal miners”. As
it was obvious, this aggravated the conflict and, instead of seeking agreements,
CMMK encoursged persecution {cven judiciary) from those that opposed the Project
{Section 2.1).

Unlike the assertions made by SAS and its witnesses, the Bolivian Government
offered its support to CMMK in order to reach an agreement with the Indigenous
Conmrunities, which would have allowed the Project’s continuamce. As proven by
Bolivia's witnesses (including the former Govemar of Potosi and the former Vice-
minister of Coordinstion with Social Movements end Civil Society, cumently
Minister of Mining and Metallurgy), the authoritics acted in good fith seeking the
Project’s feasibility and social peace.

However, these effarta were fiile piven CMMK's actions, which aggmvated the
confrontation. By the year 2012, opposition from the Indigenous Communities was
strong. [
O i raximum

indigencus authoritics at a national kove! (such as the Counsel of Ayllus and Markas
of Qullasuyun or “CONAMAQ") and regional (such as the Federation of Indigenous
Aylluz of Northern Potosi or “FAOI-NP™) expressed their support to the
Communities that were affected by the Project and dermanded the immediate
withdrawa} of the Company from the rdgISIT{SECYITT 22T

Instead of reinforeing its comomunity relations program, CMMK tried to counler rest
these major organizations and neighbormg Commumities to the Project, increasing the
Project’s area of mfluence, in order 1o reach distast commmunities, and creating a
paralle! and lepitimate orgenizetion called Coordinadora Territorial Originaria

-10-
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39
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40,
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41,

Autbnoma de los Seis Aylhas (or COTQA-6A) {composed by the Commumities that
supported the Project, which it parsuaded with fistile pramises). Both, Communities
and Government rejected the legitimacy of this parallel organization.

Given the escalation of violence and as Bolivia has been able to discover NN
|
e
N (his strategy consisted in initisting legnl crininal
proceedings egainst the leaders of those Communities that opposed the Project,
provide wespong to community members that supporied the Project and create
confrontation scenarios between Communities in order to later request tbe
militarization of the area, The situation became unbearable 1o the point in which it
risked the life of the inbabitants and even some national suthorities, such as Governor
Gonzales. Paced with this situation, the Bolivian Government had no other alternative
than the Reversien, in order to reestablish public order and pacify the area {Section
1.3).

Since then, and o compliance with the Reversion Decree, Bolivia hag assumed the
administration of the Project’s area in accordance to the agreements reached with the
Indigenous Communites, hence, reestablighing the public order and peace (Section
2.4).

Therse is no dispute between the Parties on the {act that CMMIC's ections
and omlssione caused viclent confrontations between the Indigenous
Paoples

Both, the Reply and documentation provided by SAS confirm that the Indigenous
Communities did not support the Project. From the beginoing, CMMK had to conftont
a strong opposition from the neighboring Indigenous Communities close the Project,
whom would be directly affected by the Project (Section 2.1.1), This opposition did
nol decrease nor was disqualified by the State, as SAS pretends (Section 2.1.2). Quite
contrery, opposition escalated. As Bolivia has proven in its Counter-Memorisal, the
muitiplicetion and eggravation of social conflicts surrounding the Project was the
autcome of a poor communnity relsiions strategy of thiz compeny (Section 2.1.3).

From the beginning of CMMK’s activities in Mellku Khota, Indigenous Peoples
opposed to the Project.

Bolivia proved, ir its Counter-Memorial that CMMK's activities in Mallku Khota
created, since 2008, rejection and concern within Indigenous Commumities. This

=11 -



opposition became evident in the year 2010 wher, [ NG
B :od. th: Lack of serious social projecw from the Company, the
Communities — supported by the maxirmum indigenons autborities from the region
and the country (FAOI-NP and CONAMAQ), accordingly) — demanded the immediate
expulsion * of CMMK.

SAS now alleges that the evidence of this serious opposition would be “solely f/
resolutions by oppanents to the project”'®, Purthermore, it contends that CMMXK had
developed s broed community relations program which would have neulraliszed the
“oppusition to the Project existing in small pockets™ . The essertions are false.

Documentation from S5AS (some which were oblrined during the document
production phase) and Bolivia’s witnesses show that, since the beginning of CMMK s
activities, there was a generalized cpposition to the Project by the Indigenous

Communities.

First, 5AS’s consuitants in comrmumity relations affaim confirmed that, before 2010,
there was a clear opposition to the Projest.

First, SASC contracted the consuling firm Business for Social Responsibility
(“BSR”) in 2009 in order to monitor the level of aceeptnce of the Projoct by those
that were affocted (stakeholder). After nnderiaking several interviews, BSR issued a
report confaining its evaluation of CMMK's community relstions program and the
Praject’s level of acceptance'?. BAS expresses that the BSR report “conchuded that
there was am owerall acceptance of the Malku Khota Profect™". This is en
interpretatian, to say the least, scarcely rigorous from this consulting company.

Counter-Memoriel, paras. 101 and 11,
Reply, section TE (D) {1).
Reply, par, 44,

Buziness for Social Responsibility, Social Risks and Opportunities for South American Silver
Corporation's Malku Khota Project in Porosi, Mey 2009, pg. 6 ("BSR rraveled ta Bolivia io idennify
and interview siakeholders associated with fhe Malku Khota exploration project currently being
carried out biy South Americar Silver Corporatian™), C-154,

Reply, par. 39.

-12-
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Even though BSR noted that “ft7he mafority of the stakeholders interviewed do not
object to the Malku Khota projeci’, this company explained that “very few actively
sugpord i, Furthermore, it also expressed thet there was “widespread perception
that the results of the environmeniad studies have not heen shared at any level (mayor,
smb prefecture, community)” and that “there is also widespread concern abowr
corntamination of lagvons, springs, as well as cropland and pasture from misuse of
chemicals by the compary™®. The resolution votes from indigenous authorities from
December 1177 and 19" 2010 — aside from others from the year 2011'° ~ confirm the
aforementioned and, even requested CMMK 1o suspend activitics.

On the other hand, BSR recolftected the perception of the level of social acceptance of
the Project by CMMK's™ employees. The “stakekolder map™ prepared by BSR
confirrped that there were Indigenous Authorities with a negative perception towards
the Project and, that more then half of the Communities (inchuding thase from Mallku
Khota and Calachace)?' rejected it:

Busineas for Sovie) Responsibility, Socfal Risks and Opportumities for South American Silver

Corporation s Malku Khota Project in Potosi, May 2009, pg. 9, C-154,
I,
Id.

Resohntion Vote from the Ayus Sullka Jilaticeni, Takahuani, Urinsaya 2nd Samim dated December
11, 2010 (“Fa, the four Ayllus from the province detarmine that [CMMET must suspend (gic) the
work due to the following (sic) reasons: {..] threals to decrease (sic) water sowrces [..J")
(emphasis added), R-46.

Meeting Resolution from the Ayllus Sullka Jiletikani, Takehuani, Urinsaya and Samka dated
December 19% 2010 (“That the iiegal presence of the mining corporation ‘Minera Mallks Qota
S.A." kas violated the collecttve rights: The Right to Previous Consuitation (sic), free and informed
{%ic) in order (v obtain ity previous conrent (sic) to the developeient of mining activities. Abuse of
Authoriiy, environmental poliution {...]™), R-49.

See, for example, Resolation from the Primera Seccion de la Centra] Sindical de Trabajadores
Originarios de San Pedro de Buomvista de Potosi, dated Fobrnary 6, 2011 (“mining activity ks the
activity that more polhites the pacha mama, the mining corcersions are granted from the iop and
are apart from the legal framework established in the Constitution, miring business people pofiule
the rivers with chemical® that they use and the water, whick is the eorth's blood and gre no longer
ureful for irrigation and produce our foads'™), R-54,

Busiosss for Social Responsibility, Social Risks and Oppertunities for South American Silver
Corparation s Malie Xhota Project in Potosi, May 2009, pg. 11 (“Figure 2 illustrates CMMK's
personnel current view of stakekolders " inffuence and orleniation towards the project. The mapping
Exercise wos done with a team of 3 company staff and one NGO parimer, and the resulis were
validated with three more company members In the capital office’y, C-154,

Cumbre del Sajama, another SARS Conmuliant Conapany, recollected einnler impressicns through
the workshops they carried ont with Indigenous Commurifies. See SASC snd Cunbre del Sajmm
S.A., Series of Workshope Knowing and Taking Care of Our Comprunitarian Environment, May
2009, pg. 15 (*{The community members absa exprested their concern regarding the activiiiar that

-13-
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Second, Indigenous [N
N B .. the lack
of action from (be Company to comect or evoid these incidents. In spite of the
wamings given by the Communities’?, CMMK did not put in plsce any appropriate
measures. As it bas been confirmed by Andrés Chajmi, member of the Community of
Mallkn Khow aod wiiness in this arbitration proceedings, G

Y This is canfirmed. in general, by

the Comumuniry of Mallku Khota. Therefore, Indi genous Authorities from the Ayllu

Sullka Niatikani rejected through a resolution vote (NG

See Answer, par. 106.

See, for example, the Monthly Report on Commmmity Relations from CRMK, January 2009, pg. 1
(“They also propased o us not 1o bring outsiders (slc) ro the workplaces next (o the geology work
in the area that belongy to sach Ayl and communities and that this would nof be allowed and it
could rasull in a problem with these people’™), R-156.

Chejmi, par. 16 (“they mocked our uses aad rraditions, they humilioled and discriminated us. I
remember, for oxample, that one tme Mz Carmen Huanca was dressing up with clothing from
Mama T 'Alla, the maximum female authority and rthey mocked her saving she was Mama T'Alla
Sfrom Malli Khoia'"), RWE-3.

CMMK 's cormomymity relations reporis canfirm this problem with Ms. Carmen Huance, coordinator
for community relations fram CMMK, during the Project’s socialization work, Sez Monthly
Comimunity Relations Report from CMMEK dated Merch 2011, pgs. 1 (“The community members
expressed thai the most important factors which determined the resolution vois to cxpe! rﬁe
compauy, according 1o l.keir opinlons wem {.. .J Thay die Y @ gl keg
J‘. y 4

e Ayile™) and 5 ("I a personal insorviens from Rosenda Flores fo C‘b-i}a Mamani, he axpressed
-'.ka! all the problem began last year, by September, when Ms. Carnen, during the meeting in
Tacahuant, in whick high female authoriiies attended, she expressed her disappoinment and she

gmmgryarevamewiqllhrwmabmpdymdmwpidwmmma}winH%ickﬂnq
hy alf th I ALLS: il

mmfbggmfed‘s that i

MEH&MW") (miphm ﬂddvd)- R 157
Resolution Yote from the Community of Mallku Khots dated Felroary 26, 2016, R-158,
Resolution from the Ayl Sullka Jilatikani dated February 15, 2011 ¢

"}, R-61. See, also, Resolution Vote from the Aylius
of Sullka Jilahcani, Takahuvani, Urinsaya and Samke dated December 11, 2010, R~#6; Meeting
Resolution from the Ayllus Sullks Jilatikani, Tacahuant, Urinsaye and Samiea dated December 19,
2010, R-49, Resolution from FAOI-NP daisd Javuary 11, 2011, B-58; Resolution from FAOL-NP
dated Pebruary 28, 2011, R-52.

Angulo I1, par, 51, CW8-7; Malbran, par. 30, CWS-8,

-15-
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53

35

36
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38

a8

S - ¢hc community relations coordinator from Minera San Cristobal
explained, the arrival of people foreign to 2 commumity, in Potos{, usually brings
problems which should be closely monitored by the mining company™. Therefure, &
diligent mining company would have had e systcm to attend complaints and clairus.

Furthesmore, SAS explansiions™ are solely based on their own assertions or their
wimesses. Especially their arguments regarding the leck of legitimacy or the
authenticity of the resolution votes from the Indigenous Commmmities shall be

dismissed due to four reasomns;

First, CMMK'"s documentation show thet the alleged illegitimacy of the resolution
votes is an arpument crealed in this arbitration and that never before had they been
protested by CMMK. For exaopls, CMMK requested intervention from the
Departmental Government on December 23, 2010 after the issuance of the resolution
voles dates December 11 and 19" from that year®. At no given time hes CMMK
denounced what SAS is now attempting to allege; specifically that (i) “Andres Chafmi
and Faliciane Gabriel proposed the adoption of a pre-drafied resolution that
demanded that CMMK suspend ity activities"S; (ii) thet “Jatun Urinsays, and
Chdiana Aylius strongiy opposed botk the December 11 and December 19, 2010
rexolutions™"; or (iii) that “/djdifferent communities confirmed to CMMK that they
supported the Profect despite their signing of the resohaion™®, If such facis existed,
surely CMMK would have denounced them, It did not (because they did not exist).

Second, CMMK’s own employeas knew that the relationship with the Indigenous
Communities was deficient™ and ackmowledged failure in their attampts. Fernando
Céceres, member of CMMK’s community relations team reporied to his SASC

Mamani, par. 32, RWS-§.

Reply, par. 127.
Lstter from Xevier Gonvales Yutronic Lo the Governor of Polos! dated December 21, 2010, R-558.

Reply, par. 84,
Id,, par. B6,

id., par. 83.

San, for example, CMMK's Monthly Oparstions Report to SASC, November 2010, pg, 4 (*During
the meetings held witk the Aylius we were able to reach agreements that could kave future
consegquences. fir spile that the [Trst meeting was a fokad suceers and different tasks could be
scheduled for the following (sic) meeting, Uks racond meating never (sic) kad the expectad success,
however we were able to agree 1o a third mesting that will iake place on December 11, tnchuding
avthorities from CONAMAQ and Jocal metkoritier™), R-159.

-16-
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supervisors, on December 2010, that, “of what hgs begn done dyring this month
regaveding the work on comnienity relations, we should seriously make a self-critigue
legving personal egos aside in benefit of this company™,

Third, Mr. Gonzales Yutronic*! accuses the Indigenous Comnmnities authorities, for
the very first time n this arbifration, of allegedly punishing by “whiplashing” and
threatening other comrmmity membera to isene resolution dated Jamuary 11, 2011,
ordering CMMK to leave the area*?, As the former Governor explains®, Mr. Goozales
Yutronic has never denounced these serious acts to the proper authorities (it is
aspecially remarkable the lack of complaint or denounce in the communication
submitied by CMMK o the major and members of council of Sacaca on January 26
2011%). The accusations tailored for this arbitretion, by SAS, cannot refute the
evidence that, in the year 2010, the Conmunities did not unanimously suppont the
Project due to the ections taken by CMMK.

Last, SAS canmot deny that even if they do not favor its inieresits during this
arbitration © , CONAMAQ and FAQINP are two very relevemt indigenous
orgenizations at the naticonal end regional levels®. Likewise, it is undeniablc that these
ofganizations backed, by the end of 2010 and beginning of 2011, the rejection of the
Ayllus close to the Project area. SAS ettemipt to equate these organizations with the
parellel group COTOA-6A, is part of their confrontetion stralegy. As Bolivia will
demonatrate, COTOA-6A was created by CMMK in order 10 simulate aocial support
to the Praject and fight the detractors®’,

Monthly Operations Report from CMME to SASC, Deceruber 2010, pg. 4 (emphasie added), R-
140,

Gonzales Yutronic [I, peres. 17 and 19, CWS-8.
Resolution from FAQL-NF dated Jamrary 11, 2011, R-50.

Gov. Gonzsles I1, per. 12 ("] became aware of a similar brief, which I recetved on December 2010,
which Mr. Gonzales Yutronic had rent to the Mayor and members of Council fromt the Municipalitly
af Sacaca, in which he commenis on the evenir of the meeting dated Jonuary 11, 2011. {t surprises
me that Mr. Gonxoles Yuiromic has wot descunced, back then (hor has be iold me fater on), of the
alleged physical ebusex o wihich he makes reference b his witness stalemeny, which were
committed against Mr. Santlago Calle™), RWS-4.

Lerter from Xavier Goazales Yutronic to the Municipal Mayor and members of Council from the
Municipality of Sacace dated Jamuery 26, 2011, C-273.

See Reply, paras. 79 and 80.
Vfio, paras, 21 and 67, RER-1.
See aection 2.1.3.3, infra.
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The aforementioned shows that, by the end of 2010 and beginning of 2011, there was
already s strang opposition to CMMK's Project from the Indigenous Communities
that were directly affected by it.

Contrary to SAS cententions, Bolivia never described ¢he Indigenons Peoples’
allegations as “wnsubstantisted”

In its Reply, SAS pretends that the claims made by the Indigenous Communities
against it “were withour merit™ and thet the State had confirmed that such denounces
were “groundless™®. SAS misrepresents the responses that CMMK received from
different Stale entities and its position is not congruent with the measures adopted by
the State in order to mediate in the conflici between the Indigenous Communitics
upen receiving such claims,

In limine, it is not true that CMMK had to approach governmentl instances different
to the Departmentn] Government of Potos{ because the latter “took no measures io
proteci CMMK™®, As we will demonsivate®, the important mediator rols of the
Departmental Government during 2011 and 2082 (which wus not acknowledged by
CMMK) was in response o the request for mediation made by CMMK and, which
objective was to establish & dialogue with the apposing Communities to seck the
feasibility of the Project CMMEK ’s strategy to approach the Central governmem was
part of & misinformation plan prepared by CMMK™,

Ini any gvent, the Tribunal shall examine, very carcfally, SAS asgertions and verify
what is tmly being said in the documentation (to which SAS makes reference in very
general terms),

Firse, it is not true that the Ministry of Mining and Metallurgy has confirmed that
CONAMAQ and FACI-NP's clalms were “withod merif’®?, As SAS atates, on
Jenuary 26, 2011, Xavier Gonzales Yutronic sent cartain letters to the Ministries of
Pregidency end Mining end Metallurgy. Such commmmicetions (incompletely

Reply, par. 92.

Reply, par. 120

Reply, par, §9.

See section 2.2.1, Iafra.

See Coumer-Memorial, per. 142(b). See, aluc, gection 2.1.3.3, infra.
Reply, par. 92.
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submined by SAE™) were similar to those that had aheady been sent (o the
Departmental Government on December 2010%. The current Minister af Mining,
Céspr Navarro, back then Former Vice-minister of Coordipation with Social
Movements and Civil Society, explains, within his witness statement, that given tho
grivity of CMMK's claim, (he Minister of Presidency instructed him to follow-up®s,
for which he requested the legal assesment presented by SAS with its Reply™.

Contrary SAS and Mr, Genzales Yutronic’s assertions, this mssesment did not
determine that the accusations made by the Ayllus near the Project on dates December
11 and 19, 2010 “kad no grounds™®. Case contrary, the genesal conclusion of such

assegment was that “it js no! competence fof the Vice-minisiy of Coordination with

social Mevemems and Civil Suciet

representative of [CMMK], in reason that such request is not framed of the {sic)
regulatory legal framework of the funcrions of the Erecutive Branck of rhe
Plurinational State"”. For this reason, Mimister Navarro expresscs that “Mister
Gonzales Yutronic pariially quores and misinterprets In its second witness statement
the response given by my office to CMMEK. Contrary to thic acsertion, the Vice-
mintstry did not say CMMK was right, nor has it disqualified claims made by the

Communities™,
In this regard, Bolivia shall ¢xpose two additional premises:

First, the legal essesment is limiled to the resolutions igsued by the Ayllus Sullim
Jilatikani, Takahuani, Urinseys end Samca which “apparently™ would have np
Jjustification “in merit thereof thar {CMMK], as they express {...], wouid not be

i

6

5

9

With their Reply, SAS only presented the firat couple of pages (C-229) frum the communication
gent to the Minisiry of the Presidency, See Letter from Xavier Gonzales to the Miniater of Lhe
Presidency from January 26, 2011, R-161,

Letter from Xevier Gonzalex Yutranio to the Govertior of Potos] dated Deoember 21, 2010, R-35.
Navarro, par. 19, RWE-2.

Leiter from the Vice ministry of Coordination and Social Movements and Civil Society dated
February 10, 2011, C.230,

Reply, par. 120.

Legal aszesment attached thereta the leller from the Vice minisiry of Coordinatisn and Social
Movemsniz and Civil Society dated February 10, 2011, pg. 6, C-238,

Nevarro, par. 20, RWS-1,
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affecting the environmental quality™'. This description of events does not equate to
ensuring that the Indigenous Communities” complaints were “groundiess™ and only
reflects CMMK’s opinion. Anyway, the office of the Vice-ministry added that
CMMK’'s activitics could potentially “result in duomages to the ervironment, in
accordance to the means and technlques used for the exploration™>. If this conclnsion
is to say anyons ia right, it is precisely the Indigenous Communitics that had been
denouncing, insistently, the threat that the Project represented to the ervironment™,

Second, even though, es SAS slates, is true that “the ‘consulia previa’ was siil! not
regulated™, this does not mean that this requirement {of canstittional mandate since
200%) was not applicable to CMMK. As Mr. Navarro clarifies, “wnder the legal
Jramework in effect in 2012 and, I8 accordance to the Political Constitution of the
State, in order for this Profect to commence tha axploltation phase, CMMK would
have had fo request an environmental license to the Ministry of Environment and
Walers, presenting an environmental impact stwdy and, later on, the State would kave
had to undertake a public prior consultation with the Indigenous Communities
affecied by the Project™.

In sacond place, SAS ignores the truly important aspects within the respomse of the
Ministry of Mining and Metallurgy to a mediation request formulated by CMMK by
the end of Jamuary 2011. This document does not conclude that the Indigenous
Communities* claims “kad ro grounds™, Conversely, the report submitted by the
Ministry of Mining and Metallurgy to CMMK confirms the severity of the conflict in
the Project’s area, For the Ministry, it was clear that, in spite that CMMK “would be”
complying with the legal requirements, “as i can be observed, the problem presented

by the niining compepry Malky K hey bocome dal ¢ fei with irreducible

Leogal aseesmeni sitached to the letter from the Vice mimistry of Coordination amd Social

Movements and Civil Society daied February 10, 201 1, pg. 5, C-2M.

Reply, par, 120,

Legal assesment attached to the letter from the Viee minisiry of Coardinaton and Social
Movements and Civil Society dated February 10, 2011, pg. 5, C-2M.

See section 2.1, supro. See, alsa, Answer, par. 107.

Reply, par. 120,
Navarro, par. 22, RWS-1.

Reply, par. 120.
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characleristics on behalfl of the Ayiluz from Norithern Potog™. Furthermore, this
responso elso shows the nor seguitur that SAS pretends: that CMMEK would possibly

be complying with tbe envitonmenta] regulation does not mean thai there was ool a
social cenflict.

[o tkird place, the Ministry of Mining and Metallurgy recorumended “estabdlishing the
basis for the Initiation of a dialague between the parties, oriented towards resolving
the problem™ ® , measure that the State adopted through the Deparimental
Government ™, If the State wonld have truly thought that these claims were
“groundless’™, the Ministry of Mining end Metrilurgy would not have formulated a
recommendatioo in this aense.

Last, the historical background of violence due to the division amongst Indigenous
Communities led State authorities (o take these cleims and denounoes very seriously.
In Minister Mavarro’s wonds:

In the past, these kinds of claims in the Northern Region of the Department
of Potosi unleasked serious evenis of vielence that forced the Government
o lerminale major mining projecis. This was tke case of a gold mining
project in the locality of Amayapampa in which the Canadian comparty Da
Capo Resources did not respect the uses and traditions (coca leaf
consumpilon), labor rights, agreements between the company and the
wnion, Which were recognized by the Ministry of Labor. These
circumsiznces caused vielent clashes which resulted in 14 people dead,
among there were minars, peasants, women and one student belonging to
the municipality of Llallagua™.

The evidence presented by SAS and the mediation on behalf of the State in response

to CMMK s requests™ show that Bolivia has never diggualified the ¢laims made by
the Indigenous Communities. SAS s accusation that Bolivia “will sink to the lowest

Internal Memorendum eitsched to the Letter from the Ministry of Mining and Metaflurgy to
CMMK dated March 16, 2011 (emphasis added), C-231.

id.,pg. 3.

Gov. Gomalen 11, par, 15 (“The asvertion made by SAS and Mr. Gowzoles Yutronic In whick I
Jupposedly encouraged oppasition 1o the Company on February 2011 is refutes upon recalling rhe
severnl conciliation seenarios I promoted during the year 2011, in favor of the Comparny and which
1 describe don wiy Firmt Deposition. As I exprevsed, o short period of time afier ond gfler the
attempis of conioct wnderizken by Departmental Government officials, we were able to open
several dialogue spaces In order to make CMMX 's Project feasible™), RWS-4.

Reply, par. 120.
Navarmo, par. 25, RWS-2.

See section 2.2.1, ixfia.
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T1.

2.

levels to smear the Company and try to divert the Tribunal’s attemilon™™ is
unacceplable (in ite content and form) and nust be rejected by the Tribunal.

As stated in Bollvia’s Counter-Memorial, CMMK’s commuunity relations’
strategy maltiptied and aggravated the conflicts im the Praject’s area

In its Reply, SAS prefends that the community relations program from CMMK would
be enough =nd, that it would be aligned with what has been reconmended by
internationa! consultants. Nevertheless, as Bolivia stated in its Counter-Memorial™,
CMMK"s community relations progmm presented serious flaws (Sectlon 2,1.3.1),
which contributed ta the increase of opposition to the Projecl.

Qnce the situation became uncontrollable (and in view that SASC, es fumor mining
company oaly aseded to display an spparent support from the Compmunities to sell
the Project), CMMK hired Mr. Mallory in the year 2011 1o desipn a strategy that
would allow diluting and neutralizing those that opposed the Project (Section 2.1.3.2).
One of the most important elements of this plan was that of the creation of COTOA-
6A, an indigenons based committee with no kind of legitimacy and wnder complete
and total control of CMMK (Sectlon 2.1.3.3).

Since the beginming of the Project, CMMK's community relations program was
deficient

BAS accuses Baollvie of ignering “CMMK’s robwust community relations effors"™,
which ere described as “a pasitive initiative that enjayed success™". Once again, SAS
misinterprets the evidence that it presents, These show that, counter wise, CMMK's
community relations strategy was plagued with deficiencies that triggered the division
amongst Indigenmus Communities. These flaws were noted by the imtermnational
consuitants that were contracted by SASC and are evident if compared to the

sociakization program developed by CMMK and other mining companies.

First, CMMX did not observe good practices lo establish contact with the
Communities, Inits 2009 study, BSR noted that “many communily members preferred

B Reply, par. 122,

¥ Counter-Memorial, paras. 100-103,
™ Reply, par. 29,

T Reply, section DEX).
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meeting logether 1o respond io the interview rather than individually”™ and that
“fiikis communication siyle [was] useful to undersiand for future emgagement
activities conducted by the company™™. As commented from Prof. Usio, expert in
indigenous peoples’ rights, in difference with wesern societies, Indigenous
Communities adopt their decicions unanimously and not by mejority™. Mr. Mamani
confirms the importance of reapecting this desigion-making system for the success of
a commumity relations program®!.

In spite of this, Mr. Angulo favored the meetings with members of those Communities
that favered the Project and even tried to prevent meetings from any other Community
that opposed the Project and tried to make them fail. As Mr, Angulo explained through
intamnal reporia (which he “forpot” to present with jointly with his witness
statemnents):

For Jamuary 207, Andrés Chajmi convoked (sic) a meeting with community
leaders and the Company’s participation, to discuss the raise of dally
paymenis and coordinale the work, but, the intens was 10 incite people to
demand from the Company the incorpordiion of the communities of loteroco
and kuarimarea according 1o the zrg,fomanoﬂ provided by Eutogw Mendoza

thi: io tok, fi) n e il 20 WS
done The ar}‘ure was P 3" in the following mas ner“d hefore
there were converyations (sic) with communily leadery telling them not
altend 1o this neeti; e theny wash 1 cons he 82

Ag Mr. Memeni confinmed, interfering in the way in which Indigenous Communites
made their decigions or discussed their interests is serious end does not coniribute to
secure their support Lo the Project®. For thig reason, BSR recomimiended SASC “to

Buginess for Bocial Responsibility, Social Risks ard Opporiimities for South American Stiver

Corporation s Malku Khota Project in Potesi, mayo de 2009, pg. 8, C-154,
id,
Ubio, paras, 52-54, RER-1.

Mamani, par. 18 (“Furtharmore, we hove zhways been cargful on negotialing with the entire
community or with the reprepeniarives appoixied by them: through azsembiy and, noi with certain
Individuals, becawse this promotes division among community members. It Is imporiant to point out
thas, for these communtities, it iz exsemtial ko achieve a conwnny amongs! community members.
Therefore, MSC does mot take forward any kind of project or work without the napport and without
confirming that tkeve i a high degree of acceptance within the community’), RWS-6.

Monthly conmunity relations report from CMMEK, from Jemoary 2008, pg. 1 {emphasis added), R~
E62. In thix report, Mr. Angulo states that there wan & “private meeting” with Yicworiano Condori
form the Commumity of Mellku Khota and another meetng with Segundido Mamani from the Ayllu
Tacahuani,

Memani, par, 21 (“Furthermore, we have ahwaps been wery respectfl of the decision making

instances within the indigenous commenitias. To interfera general meotings, counvel of authorities
or commitlees from the indigenous communilies can have hindering offscts regarding the
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develop engagement mechanisms that include the brood community, not just
identified leaders and asthorities™,

CMMX, however, did not stop privileging contect with supportive individuals (and
avoid contact with Communitiea®) to ty to influence Indigenous Authorities®,
which, a8 has been confirmed by Mr. Mamani wes not recommendable for socializing
a Project to be developed with Indigenous Commumities. Therefore, CMSC has
always been “carefid of negotiating with the emtire community or with the
representatives that have been appointed by the assembly and noi with certain
individuals, because this results In division amongst the community members™'. And,
it conld notbe in any other way, 8s explained by Mr. Javier Diee de Medina, CMSC’s
Social Corpamate Responsibility Mannger, the permanent dialogue, but, moreover,
transpareni, st all times which allowed them to create an enabling environment with
the Indigenous Communitics™.

Second, CMMK implemented poor practices with the scarce benefits that it ewarded
the Indigenous Communities (and did not fulfill the sequirel commitments).

First, BSR riticized, upon reviewing the agrcement minutes in which they registered
the donations made to the Communitics that “both individuals and communities have

legitimacy of the project because e would be interfering in thelr wses and irnditions and, the
decision that was taken would rot represent the community s expression’), RWS-6,

Business for Social Responsibility, Social Riks and Opportunitiex for South American Siiver
Corporation's Maliu Kkota Projact in Potost, May 2009, pg. 15, C-154,

Ses, for example, CMMK’s Report on the site visit to San Pedro de Bucoe Vista dated Pebruary
21, 2011, R-16), This document reflects how Mr, Angulo, through Martin Condori sought
orgenizing a meeting ooly with “some ayliu authorities ond beaders (sic)”, This documwnt proves
that throughout the month of Februery 2011, Mr. Angulo met with certain individuats i order to
influence the decisions rom the Indigennus Autharities.

CMMEKz Report on the sile visit to San Pedro de Buena Vist daied February 21, 2011, pg. 3
{“February 18, meting with Cirilo Mamani in Toracari: The documen} that yow dre giving me will
be uvefil to expialn the people, at the meetings, what {s being dore at the community, and if the
Comparny has or does not have documents [...J with this I will explain and the auilorisies wiil
observe (2io)'™), R~163.

Mamani, par. 18, RWBE-6.

Diez de Medins, par. 25 (“Ainere San Crintdhei developed a relationship model based on values.
{f we, as a company, wart 1o create value and benefits for our shareholders and 'stakeholders', we
mest ‘know ' whal impacis we will create (ocial, environmental and others) and how they have to
be managed, in the future. We create an "engagement' with the ‘stakekolders” in order to, through
diglogue, identlfy the rotutions thar will benefir both, the company as the ‘stakeholders’. These
soiutions, In thelr mplemantation, it what we call ‘co-creation’ in whick jointly we wadertake the
sofutions™), RWE-S,
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received financial and in kird support™®, which wes contrary to the good practices in
affairs of community relations. Tn effect, “ftJhis typs of actions may reinforce the
perception that sugport for the profect is being "bought’. Internaiional best practices
Suggest giving donations to community boards/councils and not Individugls, and to
conduct these tramsachions in a transparess and public manmer to avoid
misinterpretations” ® . As CMSC’s Sociel Corporete Responsibility Manager
explaing, money is not the means to obtaining socia) snccess in a mining project”.

Second, SAS states that the Bolivian criticiam to the Llow social immpact from CMMK s
donations to the Communities (a showet, a registry ledger, a pipelines for irrigation,
etc.”?) are not justified due to the extreme poverty in which these Indigenous
Comnmunities live in® . Beyond confirming the lack of respect towmnds the
Communities, SAS's argument ignores what has been stated by their own consultant,
BSR: "CMMK should consider sonie level of investment that provides an indicator of
the company’s philosophy and potential future behavier in this respect and allows
increqsed engagement with local stakeholders™,

CMSC’s relatione program is a proper example of positive commitment with
Indigenous Communities. As it has been explained by Mr. Diez de Medina, mining
corporation Minera San Cristdbal realiged importsnt comtributions o the
Communities (in spite of their extreme poverty), and cspecially during the exploratiog
ph2ee, in order fo emsure the understanding between the comrpany and the
Communities:

Having been in the region for several years, on June 9 1998, Minera San
Cristibal and the Contmunity of San Oristdbal subscribed a Social Pact

Business for Social Responsibility, Sorial Risks and Opportunities for Sourh American Sifver
Corporation’s Mali Kiosa Project in Porasi, May 2009, pg. 16 (ermphesis from the original text),
C-184.

&

Diez de Medine, footnate 7 ("It is very common lo hear, at internatioral and rational evenis,
emong others, the guastion of how which Is invested or how much Monay is needed for staffl Thiz is
no! the correct approach. It doesn 't depend on how much Money or kow much siaff is needed, bue,
case contrary, of how', ‘with whom™ and what s decided to do jointly, taking Do accourd their
ures and traditions, the place and region in whick you operate ard the munial respect and to adjust
the context ko the principles and imternational standards ™), RWS-5.

See Counter-Memarial, par. 102.

Reply, par. 48,

Business for Soclal Responstbility, Soctal Riskr and Opportunities for Soigh American Siiver
Carporation 's Malku Khota Project in Potosi, May 2009, pg. 22, C-154.
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defining its main rights, obligations and expectalions (the 'Social Pact’), to
which we Aave made reference many fimes since then (we call it the
‘framework agreement’). In this agreement, we se! the conditions for
moving the Town of San Cristdbal, the establishment of a Foundation, the
compensation and several other themes (amongst them, give priority to the
community members for the job openings). The convened compensation was
of $2.000 000 and it weuld be pint of @ Conmunity Trast Fund administersd
by the Foundation San Crisiobal. Later on, on May 12 1999, an agreement
wii§ signed wuh Cu{pma K far the area ds.sl‘blad far tail waste, If_k_bgcg

I view that there are Communities seitted around CMMEK's planned driiling area, it
was expected that the Company would reach agreements with these communities in
order to obtain their suppart from the beginning. This was the case, for example, of
Minera San Cristébal, which, after long and complex negotiations®™, commitied,
during the exploration phase, to relocate the entire village which was located in the
dritling area at 45 km distence smd implement a community relations program with
over 32 million doliars in order to agcure sociel acceptance from the Indigenous
Commiunities. In spite that Communities such as Malikn Khota and Calachaca were
in a similer position then that of the town of San Cristébal™ in relation to the Project,
SAS has not demonstrated that CMME has cormplied with the intemational
regulations ™ (which demanded thc execution of a program similar 1o the one

Diez de Meding, par. 39 (emphasis edded), RWS-5, See, also, Mamani, pares. 7 (“Fhen MSC
began underiaking their first prospection activities in the area of San Cristébal, in 1998, the team
members from the comtamnily relations identified that the communities wowld be divecrly qffecied
by MSC's work') and 29 (“Wa must clarify that large par! of the béngfils and agreements fo which
 make reference to, were agreed and fulfilled durisg the exploration phase, During the explorafion
and copsiruction phase, our commmnily relations program has svoived and kas implamented new
channels of commuxieation between the company and the commmities, with the objective of
ensuring the project’s legitimacy'), RWS-6.

See Mamarni, paras. 25 and 26 (“Moving the iown implied o very complex negotlaiion process
batwean MSC and the communities buz, thanks i3 the work performed, we were able to achieve very
high lavely of iegitimacy oad trust. I remember that, in order ta negotlate the resettionems, we
crealod three different commissions in which there were representatives from rhe communisies and
M3IC. Ir order fo pravide the proper rolemnity and faith, we began negoiiating at the Church, in
Jfront to the Foly Patran of Sam Cristébal. In order o eanira a high level of consenzus regarding
the decitions we were making, sxch wesk we prepared ticknicel reports in the commistions and
we met with all the memberr from the communily to explain them the advances regariing the
negoriations ard the agreements we had rearked™”), RWS-5.

See, for cxample, Meinani, per. 14, RWS-6.
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In fact, SAS recognizes that CMMK postponed eny possibie significant coniribution
announcing to the Communities that there would be cooperation egreements after the
exploration phase finished™ (meaning, once SASC would have sold the Projact),

Third, SAS exaggerates the commitments if has subseribed with the Ayllus'™ and
omits o mention that these (i) were not necessarily of great social impact end, were
even (i} quickly infringed. For example, within the environmental mitigation plag,
which was prepared for the year 2011, MEDMIN reported es a deficiency “zhe bregeh
of agreements between communities and the company”™?', Furthermore, it intended
that CMMK “should have promoted projects oriented towards improving the
fivelikood of the communtty members™ %, As Mr. Mamani states, “/the] breach of any
commimment [...], be it by Word of mouth, no matter how smail it were, could put at
risk the negotiations that were taken forth with the communities™ %,

Third, end in spife of the recommendations presented by the consultants, CMMK
never communicated the reat implications of the Project and timited its socialization
work to basic mitiing courses, In the year 2009, BSR had wamed CMMK. that “ /¢ kere
i3 a clear lack of informarion about the impasts of mining and industry best practice
in the external stokeholder groups surveyed. As noted previously, many complained
that they did not have information about CMMK 'y specific plans for the Malku Khota
project”'®. BSR cmphasized that “[w]worshops on basic mining comcepts or
environment shouid not be substitutes for the company s presentations on project
siatus and progress™'®,

1

Reply, par. 65 (“The commitments reached s the RCAs were limited to the exploration pkase. All
RCAs expressly provided that new RCAs with greater benefiix for the communities would be entered
Inic once the Profect ewnived lo the construntion phase™),

Reply, prras, 50 y 42.

Fundacién MEDMIN, Environmente) Mitigadon Plan (PMA for its soromys in Spanish) and PASA
for the year 2011, prepared on December 2010, pg. 12 (eraphasia edded), R-164.

., pg 3.
- Marmani, par. 18, RWB-§.

Buginess for Social Responsibility, Social Rivks and Oppormmider for South American Sifver
Corporation's Malkes Khota Profect in Poiosi, May 2009, pg. 23, C-154.

M., pg 15.
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Last, SAS pretends to validate its commmunity relations program alleging that the Stete
never critivized it or void it'", What is true is that Bolivia never bocame aware of the
community relations program because CMMK. never made it aveilable for any
authority.

Firsl, as SAS recognizes''?, the environmental reports that CMMK submitted to the
Natural Resources Secreteriat in the Department of Potosi were of 8 technical and
environmental character and did not constitute any kind of community relations
plan'"?, In words of former Govemor Gonzales:

Such documents [the environwmental monitoring reports] showld be
communicated by CMMK to the Departmental Government in accordance
to iy ewironmenmzl! license Even though these documenty contain
descriptions of some af the donations made to the Commuaity (tuch as road
maintenarce by the commaunity members, provision of materials for building
g church, mainterarce af a solar shower for the school, donation of a 45k,
bag of sugar and a bag of coca leaves, among other), I do not share S4A8's
perception and its witnesses, according fo which these reports contain a
serious socialieation and community relations program for the mining
project.

Second, SAS pretends that certain documentation from the Natural Reaources
Secretariat would prove that CMMEK was fulfilling its commitments with the
Communities ''*. However, SAS only mentions 25 eupport & notice from the
Secretariat, for CMMK to “). Present it's Envirommental License; 2. Repori on
incident (sic) of Water used during the spill (stc) 3. Specific Report on Waters used
[..J'"'S, Best case scenetio, this document would only confirm that CMMK. would

Reply, par. 78.

Reply, par. 75,

See, for example, Pundacién MEDMIN, Second Monitoring Report and Enviromnental Follow-up
{PASA), Project Maliu Khota, Februzry 2009, submission letter [“we address you with the purpose
of presewiing you the Sevond Environmenial Monitoring Repori [ ...} o= findamenial ponl of the
PASA which resporsa tn the Dispensation Certlficate issued by your authoriy™) and pg. 1 (" The
Explorution Projeci Mbsera Mallu Khoia hos the corresponding environmental documentation and
has accredited its activitles, kence, approved through dispensation certificate type 3 in August
2008, in which in a paralie! manner, the PMA (Environmental Mitigation Plar) and the PASA are
presented, in which the monttoring Schedule Is estabiished and will be wndertaken per semester™,
C-143.

Gov. Garrzales IL, par. 6, RWS-4,

Reply, par. 76.

Notification No, 28 firom the Netural Resources Deparmmental Secretariat dated Novembar 13,
2010, C-201.
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be “fulfiliing maost of its commitments™ " in the eovironmental aspect, but it does not
express anylhing regarding its Project’s socialization program.

Third, SAS cannot sericusly allega that the State approved its community relations
program because once, in the year 2007, Mr. Mario Vimeirs, Prefect of the
Depattment of Potosi, visited the Project end expressed its support to the

exploration!'®,

In conclusion, CMMK's community relations program was deficient and the few
commiitments with the Communities were, as Mr. Mallory recognized in the year
2011, “breached commitments”"®. As we will see in the next gection, to develop a
proper socializalion program (as for example, the one developed by Minera San
Cristdbal} was not a priority for a fuzpfor mining company such as SASC, whom
preferred to implement low cost solutions and st a short term (because its end

objective was to sell the Project as soon es posaible).

The changes implemented by Mr. Mallory in CMMK 's community relations program
starting from 2011 multiplied and aggravated the conflicts

As Bolivia stated in its Reply'®, Mr. Mallory gave a twist to the way in which
CMMK’s community relations were managed. Improving the community relstions
program to obtain & high degree of ecceptence {as it was done by Minera Sen
Crist6bal) was & highly costly option for a jurior mining company such as SASC.
Case contrary, to do what Mr, Mallory proposed (to silence those that oppeosed the
Project) resulied more appealing and cheaper, but — at the end — Jead to the Project’s
failure. Bach and ome of the steps taken by Mr. Mallory show the intent and confirms
the existence of “alternative work plons at the project in the event thal the

Corporation does not receive the necessary support™2:

In first place, Mr, Mallory decided 10 increase the Area of Influence of the Project in
order to include the totality of the Communitics from other gix Ayl that little or

1?7 fd., detail of inzpection.

'Y Manthly activity report from CMMK to SASC for August 2007 pg. 6 ("ir ail these visits we were
ahle to get support {sic) of all the aforementioned cuthorities, regurding the work that we are
undertaking in the area™), C-258.

1®  Minute and report in regards o the Meeting beld on September 25, 2011, pg. 2, R-65.

20 Coonter-Memorial, paras. 118-122,

12! 3ASC Board Mitate dated May 10, 2011, pg. 2, R-186.
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almost nothing were affected by the Project at the same Lime that he began making
appealing promises (inchiding the two way cooperation agreements that were
submitted by BAS i its Reply'™). The increase in the Ares of Influsnee sought to
dilute opposition from the closest and directly affected Comumnunities (by the Project).
Aa Mr, Chajmi confirms, “ CMMK made it more difficult every tme to establish a dialogus
with them when li started inchuding distant communities in the discussion table, to whom they
were offering johs"1.,

SAS attemnpts 1o justify this change invoking a recommendation made by BSR which

es In &m of the BER report'?, and the fact is, that allcgedly, the
aread of influence of mining corporations from Inti Reymi and San Cristdbal include
ull the areas located between 60 end 140 km of distance, accordingly'®, What SAS
fails to indicate is that these aforementioned areas in its Reply constitute the indirect
areas of influence of these other projects. As it has been explained by Mr. Diez de
Medina, from mining cerporation Minera San Cristdbal, the dircct aren of influence
of CMSC (where the communities with which they sign agreements for the realization
of the project are located'™) is limited to four corpmunities that suffers a direct
affectation from the mining project:

ke Direct Area of influence of the Project includes those nearest to the San
Cristdbal Profect, which — due to their physical closeness andfor the

affection of land uses - are_the ones mainty affected by the wining aperation.
Fiid K i (Rrea = = F AT MRS BE : i WG i I

At the beginning of the Praject, the Direct Area of Influence was eentered
in the Communitiey of San Cristobal, Culping X and Vila Vila. In the case
of San Crisidbal, because the entire town of San Cristdbal had io be moved
tbecause it wax on top of the current mine depaosif); in the case of Culpina
K, because the area that now is being used for mine tails was needed; and,
in the case of Vila Vila, because it {s 4 detachment of the communtly of San
Cristdbal. Later on, the community of Rio Grande was included, because a

Reply, par. 63,

Chejmi, par. 24 (unofficia! translation in quechus: “Nugaq mmasqayga karga. CAMMX chay ghupa
wakichiywan chay kifthmapi aythdamallomk'aywan beneficianakunonkuta, yockayalyphy usuyhy
ima yupaychnsga knnants, ginallorag Fachamameta mana wnquchinankuta, Liokly, CMME, yapa
kufi rimanakuncyia mana atthenania roworga Chaywan gewan  karumantq  aplfikuna
rimanakuymar payiunonbita, chaybuamanga Hamb'anata joywananmanta porlarga™, RWS-3,

Reply, par. 71. Supposedly, BSR hed corunonicated this information, verbally, to Mr. Malbrag.
See Malbran 11, par. 14, CWS-9.

Reply, par. 72,
Diez de Meding, paras. 35 and 39 (emphasis added), RWS-5,
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2.2.1

114.

115,

116,

Sev Answer, zectinn 3.4,

SAS tries to mislead the Tribunal on the State’s role In the mediation of
the conflict with the Indigenous Peoples

Contrary to what is esqured by SAS in its Reply, the Departmental (overnment
atiended, in good faith, CMMK’s requests, end tried to guarantee the Project’s
feasihility (Section 2.2.1). Likewise, other authorities from the Central Govermment
recognized the severity of the conflict created by CMMXK within the region of Mallkn
Khots in spite of CMMK's misinformation (Seetion 2.2.2).

During 2011, the Government of Potosi played mn important role In the
medlation and attenapt fo pacHy the condict created by CMMK

As Bolivia has expressed in its Couinter-Memorial'®, since the beginning of 2011
and upon request made by CMMEK'*, Departmental Government officials visited the
Project’s area in order t0 assess the severity of the conflict denounced by the
Company, a8 for the alternatives of solutions, The assertiohs made by SAS regarding
the alleged bad faith of the State and its lack of collaboration are untenable,

First, it is falsg the Departunental Government has adopted a passive attitude towards
the request fo mediate in the conflict!®, SAS ignores that, as expressed by former
Govemnor (Gonzales, the Departmental Government instructed that “sfte vin'ty be made
to the Communities, In which the Departmental Govermment's officials confirmed the
existence of opposition to the [Project] which cama from the communiries of Malli
Kkota and Calachaca, near the area in which CMMK was performing the exploration
activities’"', At Icast three circumstances confirm this fact:

First, as expressed by Mr, Gonzales Yutronic, during the meeting held on Japuary 11,
2011, convened by FAOI-NP, there was attendance by “representativer from the
Departmental Goverament of Potosi (from the depariments of Environment, Mining
and Mining Tamation)*'. 1Likewise, Mr. Fitch informed the SASC’s Board, on

Letter from Havier Gonzales Yutronic (o the Governor of Potnal dated December 21, 2010, pg, 4
(“Based on the previous, we contact your authority o réquest, very respectfully, that you madiate
in this Impasse with the Ayllus Sulfko-Filatitani, Tocawani, Urinsaya and Samca and the
Federation of dylles Originarios del Norte de Pomsl (FAOLNP) in order o avoid a major
conplics™, R-S5.

Reply, par, 91.
Gov. Gonzales IT, par. 10, RWE-4.
Gonzales Yutromic U, par. 16, CWS-4. Ses, also, Gov. Gonzzles I, par. 11 (“In such meating, whizk

was altendad by officiols from the Deparimenial Government, Indigenons Authoritier ratified thelr
rejection o CMMRE's activities in the area of Mallhu Kkota, supported by FAQI-NP and
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documend and it only reflects that I have becoma aware of the agreements and the
delerminations adopted in that meeiing™ '™ . This is confirmed by the origina
document received from the Departmental Government in which the signature af
Former Governor Gonzales does not eppear:

| £5 DADG EL LS AMBENTES DE LA CENTAAL SELTONA m

A LOS SELS DIAS DEL MES DF FERRERD BT DO MIL (412
| Tt _—— -_._, ) (\’
i S “ ..r

Q.d-.r
[ -
o /3 i

Detail of the minute dated February 6, 2011, from the Primera Seccion de la
Ceniral Sindicat de Trabajadores Originarios de San Pedro de Buenavista (with
and withoul confirmation of receipt)

Z’

170

The alleged conspiracy from the Departmental Government against CMMK 's intereat
only results from SAS’s and ile witnesses unmeasured assertions. Even the media
reporied (hal on July 2011 the statements made by the former Governor supported the
Corporation g0 that the Departmeat of Potosf could bemefit “from the mining
royalties™” that would receive from CMMK (event that wae reproached even by Mz

Gob. Gorzales 1], par. 14, RWS-4.

Resoiudion from the Primers Seccion de la Centrz] Jindicel de Trebajadores Originarios dr San
Pritro de Buena Vista dated Febroary 6, 2011 (copy of the roceipt confirmation), R-34

Resolution from the Primera Seccion de b Central Sindical de Trabajadores Originavics de San
Pedro de Buenavista dafed Februery 8, 2011 {copy without the confirmat/on receipt), R-171.

Press release, Bl Potnsi, Thz Deparimental Governmient will move fivward the mega mining project
from July 21, 2011 (“taday, the Guvernor mrx i save the prqu that, if s consinues, wﬂi be one
of the largest in the world and will provide bene f : e municipali
Depariment of Potosi through minikg royolties™) (emphaam added), R-ISZ
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122,

123.

Chajmi to the Governor'2), The speculation made by the Complainant and their
witnesses regarding the intent of the Deparimental Government is, therefors,
growndless'™.

Third, SAS ignores, because it is suites them, the interventions nmde by Bolivia in
regards to what has happened during the socialization meetings organized by the
Departmental Government during 2011, eimed sl making the Project feasible 1™,
During the year 2011, upon express request made by CMMK, the Departmental
Government convened meetings with the objective of “saving the project”'™ and
remediate the confrontation between the Indigenous Communities,

First socialization meeting — Tove Toro, July 23rd 2011

In relation to thie meeting, held July 201} in Toro Toro, Bolivia must make four
punctuel comiments:

Fimsk, SAS ecknowledges, in its Reply, that the proposal to incorporate a mixed
company between CMMK. and a govemmentsl instance for the production phase
resulied from this meeting’™. It could not be any other way. it i explained by fonner
Govemor Gonzales, that this was the only proposal that allowed the communities of
Mallku Khota and Calacheca to accept continuance of the negotiations and, it came
from the Communities'”. As it is confirmed by Mr, Chajmi:

m

™

[}

Chajmi, par. 29 (T remember { accused Governor Gonzales az traitor for not supporiing us during
the meatings and asking us lo find a way to kesp CMMK’s project”), RWS-1,

See Gonzeles Yutronic IL par. 29, CWS-8.
Anrwer, paras. 131-138,

Press release, El Poisi, Departmenial Government wills impuive the mega mining project daied
July 21, 2011, R-82,

Reply, par. 101.

Gov. Gonzales IT, par, 19 ("I s not frus, as Mr. Gonsales Yutronic and Mr. Maliory assure that,
the praposal of constituting a ntixed parinership has come from the Deparimental Government and,
thesf Dnstead L#'being a ‘propasad’ it wouid be o ‘demand”’ made by the Departmental Government.
As [ exploined in my first Depogition, during its presentation, CMMK officials mentioned thai the
company was valued in rheTorontanack&dmlgem Canada. Ar the end of the meeting, the
proposal’ was included as ‘one to analyze that before inchuding it in the stock Exchange, consult
wiik the government fo analyze the possibility of becoming shareholders {the the national ond the
departmental governments as for the municipal poverament in order fo credie ecoriomic benefits ',
which war the sole proposal that allowed ensvrimg the continully of the diglogue with the
Communities of Maliku Khoto and Calachacs, with which withowut jt, CMMK would have ot been
able io continwe with their exploratior lasks. I am surprized that Mr, Gonzales Yutronic ignores
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125,

126.

I recall (hat during the first of these meetings, on July 2011, with the intert
of reaching an agreement that would allow the company io contimue, my
commumity propased the creation of compay with the Departmental
Government so that the Stave wosld guarantes jobs in the mine (someshing
that was not made by CMMK). This was the only proposal that us,
communily members from Calachaca and Mallku Khota, wanied to hear'™,

SAS and its witnesses insist that there is no evidence in the meeting minutes that this
proposal was made “specifically to ihe Mallbu Khota o Kalachaca Compumities™ ™,
This is an incomect interpretetion of what has happened. As stated by former
Governor Gonzalea, “include this proposal in the nimae was the only thing thay allowed
counting with the support from the Commmmnities of Calarhaca ond Malfid Khota fo ensvire
continuity of the dialogue and thal CMMXK vould continue exploving'®.

Second, SAS’s arguments such aa that (i) this kind of proposals “had the ratwral effect
of undermining the Company”'®! and (i) recall that CMMK had to comply with
Bolivian legislation was equivelent to psserting that “CMMK was o complying with
the legal framework™ ™ reflect the alarmism with which SAS and its witness refer 1o
the Departmental Government,

On one sids, SAS does not show how & mixed parinership propose] could have the
effeot it alieges it had, moreover, when the Departmental Government does not have
the competence to confirm such mixed parinership. As expressed by Minister
Navarro, “I see thay [Mr. Mallory and Mr. Gonzalas Yidraric] give a ungropartionate and
incorrest importance lo the facts that supposedly happened within the framework of these
meelings. Specifically, 1 must clarify that the propasal of constinuting a mixed partwership
with the Deparimental Government has ro lagal basis and, that in any case, tha competence
o formulate this type of propasals does not fall under the Deparmmental Govermnent but lies
wiliin COMIBOL"'®,

my good intentionts in this negotlation and creales the impression that the Departmental
Gaverament wanied to take over the Project™), RWS-4.

Chajmi, par. 28, RWS-3,

Reply, par. 104.

Gob. Gonzales 11, par. 20, RWS-4.
Reply, par. 103.

Gonzales Yutronic IT, par, 28, CW5-8.
Navarro, per. 27, RWS-2.
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128.

129,

130,

131,

On the other hand, &z it is clarified by former Governor Gonzales, reiterating that
CMMK should comply with the law was relevant because, “for the Indigenous
Communities it was very imporiani to kave certainly that foreign companies would
nol infringe their rights, granted by the Constitution and owr legislation, as for their
usey and traditions™ ™, Asgertions such as the ones made by Mr. Gonzales Yutronic
reflect the bias interpretation of how CMME interpreted (aud now SAS interprets)
the good proceedings from the Deparimental Governrment.

I

Third, SAS does not prove - beceuse it it not poasible — that the mixed partnesship
propasal was nothing more than that: 8 mere proposal (in fact, Bolivia agrees that “she
Company was under absolutely no obligation to accept™'%). If, the attitude of formet
Governor Genzales would have indicsted something different (meaning, that CMMK
was being forced to create s mixed partnership), CMMK would have denounced this
situation 1o the Minisiry of Mining or to the Vice-ministry of Coordinatiom with Social
Movements. It never did,

Fourth, even though SAS does not says so, this socialization meeting was a success
because it kept all stakeholders at the negotiation teble and got them to agree to a
secomd meeling in order to continue socializing the Project.

Second socialization meeting ~ Toro Toro, August 31st 2011

SAS ingists in giving importance lo the fact that, due to ressons of an agenda from the
Departmental Government of Potosi, former Govemnor Gonzaies was not able o
attend the meeting dated Angust 2011 in Toro Teto and, on his behslf, he was
represented by the Departmental Secretaries of Coardination and Mining and
Mietnllurgy. However, SAS does not prove why this fact would have affected the
course of the meetings, especially when “upon delegating rwo high ranking afficials
Jrom the departmental level to represent the Departmental Governmsent shows full

Gov. Gonzales 11, par. 21, RWSE-4.

'*
¥ Reply, par. 103,
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132,

133,

134.

135,

commilment on behalf of the Departmental Governmen! so that these meedings reach
pesiitve cutcomes and smoothed the path to CMMK s projec™ .

Ou the other hand, even though it is accorate, as deseribed by BAS'®, that Mr. Mallory made
a presentation regarding CMMK's Pmject (including the presentation of the reciprocal
cooperation agreements with five cut of the six Ayllus of COTOA-6A), this meeting made
it very clear that the opposition from the Commmunities from Mallku Khote end Chlachace
wag still strong and had even become more radical. In fact, even bafore the meeting fmshed,
these Conmumities stood up and left the negotiatiiin table'™,

In view of this sitnation — whose relevance is minimized by SAS ignoring the decirion
making system used by Indigenons Communities, the Departmental Governmieni
proposed organizing a meeting with smaller defegntions. Once again, SAS, limits to
assert that “Governor Gonzales never convered that meeting”'™ without clarifying
that the meetings convened by FAOI-NP in September and COTQA-6A in November
of that year chenged the course of the conflict created by CMMK and made this
meeting impossibla’®’,

The descriptions effered by SAS'™ regarding what happened during the meetings on
September 25 and November 27, 2011 are impiausible.

Firzt, as they can no longer allege that the Deperimental Government prepared some
kind of ambush (8s Mr. Mallory and Mr. Gonzalea Yulrenic expressed in their fiest
witness statements'™), SAS now foenses on assuring something that does not have

19G

181

Ma

e

Gov. Gonzales I[, par, 24, RWS5-4,

Reply, par. 106,

Report of the second eocielizetion mecting regarding the Mellu Khota Project dated September 6,
2011, R-63; Minute from the second soclalizntion meeting dated Augnst 31, 2011, (“Aylly
Tacahuani (sic) We do aot wani the companry which has nol fulfilled itr commitmants. Oppositors
iefi the room™), C43.

Reply, par. 107,

Gov. Gonzaies IL par. 32 (“/n this meeiing, az L can be seon from the minuve and the report, some
community membery have even denourced that CMMK war offering “land plots in Cochabamba
Jor those that gave thetr support’. In this content, It was Impossible to pler o small meeting such as
the one we thought would be feasibie on Augwust 31 of that same vear”), AWB-4. Seg, alao, Gov,
Gonzales §, paras. 38-48, RWS-1,

Reply, paras, 108-109.

In peragraph 13 of ki fist witness siatement (CWS-), Mr, Gonzales Yuironic sssures that the
prasetico of FAOL-NP o CONAMAQ was “completely unexpartad™ when thess two eptitica had
canvened this Mesting (R-§4). See Mallory 1, per, 22, CWS-3. Sze, also, Gov. Gonzales I, par. 28
(For the same reason, if Mr. Mallory believed that this Meeting had been orgonized by the
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144,

Govemnor*™ attended concerns from community members from the regional
in relation o the Project®™™;

b. The descriptions provided by SAS and Mr. Mallory regnrding the meeting
dated February 16, 2012 are false®?. As former Govemor Qonzales has
expreased repeatedly, “when [ said 'wmix compary” in this meeting, [ said so
meaning that not even this proposal had convinced the community members of
Mallku Khota and Calachaca to accept CMMK s Project within the framevwork
of our discwssion regarding the potential confrontation between the Indigenous
Communities, which were forecasted at the beginning qf 2012 caused by the
divisions, which were most evident every tine™”, (NN
.|

c. The deacription provided by Mr. Angulo in his witness statement reganrding the
metting held March 28, 20122V is not only discordant to what Mr. Angulo
himself has expressed in the report he prepared back then®'? but with the
attitude that the Departrnents! Govemment had towards the other socialization
meetings.

In comclusion, throughout 2011, the Departmental Government not only attended the
requests for intervention made by CMMK, but also performed a major role as

0

Hr

F1

A2

., fhotnote 274,

Gov. Gonzales I, par. 39 (I must clarify tha! during the firsi monias of 2012 [ did not meet with
the Indigencaws Commumities from the ared of Mallku Khota ax (t has been suggested by Mr.
Gonzales Yutromic and Mr. Mailory. As | expressed in my First Depasition, Deportmeni
Governmen! officials met with them and discussed, in discucsion tables — wpor requests made by
several communily members — regarding the claims aroused from CMMK s exploranion™), RWS-
4. S¢o, ulso, Gov. Gonzales 1, par, 52, RWS-1.

Reply, par. 111; Mallory II, par. 64, CWE-10.
Gob. Gonzales IT, par, 40, RWS-4.

Angulo I, par. 10-13, CWE-S; Angulo IT, paras. 53 and 54, CWS-7,

Memorandum from Santiage Angule to Xavier Gonzales Malbodn, Report regarding the inip to
Potosl, from March 28 to March 30, 2012, C-272.
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medistor in the conflict that ¢the Company created with and between the Indigenons
Comnumitiea,

22.2  Other State entlties also recognized the serlonsness of the conflict between the
Indigenous Peoples crused by CMMK and offered their support to pacify the

ATea

141,  Bolivia elrendy explained in its Coumter-Memorial that, contrary to SAS assertions®’,
CMMK started with COTOA-6A a strategy of disinformation of senior government
officials in order to make them believe that the conflicts in the Project area came from
some illegal miners and that the support of the Communities was wast and
unquestionable?*, This disinformation strategy included:

8. Conducting COTOA-SA town meetings in the Profect area in the presence of
national authorities, such as the one organized on November 17, 201125 or the
Great Historlc Meetings of June 8, 2012 R S;

b. Maenage the delivery of correspondence?'’ and meetings between COTOA-6A
and authorities from La Paz, as the one held on November 24, 20%) et the
Government Palace?'?; and

c. Plan end exectite meetings between directors from CMMEK end members of the
National Government (25 the ane held on January 26, 2012%'%) making sure the
Deparimentsl Government did not participate.

23 Reply, par. 97,
3 Counter-Memorial, per. 142,

A5 Seo Section 2.2.1, supra.

Zl4

UT  Letier of COTOA-6A 10 the President of the Plurinelional State of Bolivia of October 10, 2011, C-
233; Letter of COTOA-GA to the Minister of Mining and Metallurgy of October 10, 2011, C-234.

218 Minute of Meeting at the Government Palace of La Paz with COTOA~S of November 24, 2011, R-
6.

3 Gonzales Yutronic 1, par. 15. CWS-4. See, also, Letter of CMMK to the Minister of Mining snd
Metallurgy of May 17, 2012, R-67.
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144,

145.

The answers received by SAS from the national asthorities confirm that Bolivia never
sought to take advantage of the conflict between the Indigenous Communitics created
by CMMK to “further iis economic and politic interests by expropriating the mining
concessions™™, as is intended by SAS. On the contrary, State authoritics confirmed
their support to the Project and proposed measures to resolve the conflict with and
between the Indigenous Peoples.

First, ag described by César Navarro, baek then the Vice Minister of Coordination of
Social Movements and Civil Society, after meeting with community members who
called themselves COTOA-6A, he recommended to na longer hold meetings if all
actors of the conflicts were not present. Commenting on the mecting of November
25, 2011 in the Presidential Palace of La Paz, the Minister recalls:

At thiz meeting, I found striking the difference in treatment that the company
was ,g'M.ng o the mmmun.ity members wha supparﬁed the Prajed Uul:ke

that this action ;ﬂkgn by CMMK was s adeguate and could generate
serious public disturbance in the Projeet area.

In addition, In this meeting with the Commumities (which are illegally
grouped in COTOA-64} I noticed there war much insistence on the
existerice of a broad acceptance of the Project, excepl for the Communities
of Mallku Khoia and Calachaca, the closest (o the drilling areas. Given this
situction, { proposed the organication of a meeting which also involved the
Communitien of Mallku Khota and Calachaca. Aiming to reach an
agreement berwesn the Communities and maoke the Projecs possible, I sent
a letter to the Governor of the Department of Potosi, to whick Messrs.
Gonzales Yutronic and Mailory refer in thetr second witness statement, ',

Meaowhile, and to create the appearance that there was oo conflict in the aren of
Mallku Khota, COTOA-GA continued to pressure the awthorities to hold meetings in
which opposing communities could not participate, as happensd in the meetings of
May 28 and July 2, 2012, which we will discuss leter™,

The position of Vice Minister Navarro was not isolated. For example, in a meeting
promoted by CMMK on Ootober 13, 2011 at the Ministry of Mining and Metallurgy,
Ministry officials noted that, “given the camplaint of the fown peopler of having

)

Reply, Section I{C)(3).

Navarro, pamea. 33 and 34 (Emphasis added), Kw8-2, Ses Letler from the Vice Minister of
Coordmationof Social Movements to the Governor of Polosi of November 28, 2011, R-68,

Sea Section 2.3.1, infra.
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148.

231

149.

130,

In conclusion, not only the Departmental Government, but all state entitics contasted
by CMMK made their best effirts o mediate the conflict with and betwoeen the
Indigenous Comnmunities and sapported the continuation of the Praject. Now, the fact
thet SAS blames the State of being the architeet of its fajlure due to its own had
socialization of the Project, is an absurdity. If the State saw the nead to enact the
Reversion, it was only to end the unsusiaineble end serious situstion created
exclusively by CMMK,

In contrast to what 8AS Implies, the Reversion was a necessary maeasure
against numerous violent andd increasingly serious events in 2012

To sustain that the Reversion was not nzcessary, SAS minimizes the violent cvenis in
2012 (Section 23.1). However, these facts show that the State had no alternative but
to arder the Reversion to end the escalation of violence generated by CMMK and
protect the fundamental right to life (Section 2.3.2).

SAS minimlzes the extreme viclence, preduct of the dissgreement between the
Indigenons Peaples cansed by CMMK

In early 2012, the project's fotare was already uncertain and the attempt to subdue the
Indigenous Feoples thipugh COTOA-6A was not delivering the reauls expected by
CMMK. As acknowledged by SAS?®, clashes between 1his illegitimate organization
and members of the Indigenous Communitics beeame increasingly violent in eady

2012, s cvidenocd by the (N o1 FAO1-\P by

COTOA-6A™,

Unlike other mining ¢companies {who, for example, promoted public consultation
proceases during the exploration phase and negotiated for years the conditions under
which their mining projects would operats in the area™?), CMMK had only one goal
in mind; t¢ sell the Project to the highest bidder and leave the country.

Fr

Reply, par. 133,

¥ Declaration Act on abuses against members of Indigenous Commuaities, R-70.

20 As Mr. Diez de Metina (alls, initial negotiations with the Indigenous Convmumitien near the project

of Minem San Cristobal began in i995 and culminated in a process of public consultation in 1998
and subsoquent agreements throughout 1999, 2000 and 2001, This meang thel, regardless of the
delay in the start of the construction phase because of the drop m imemnational prices of mmerals,
Minera Sen Cristobal took gix vears to build en enabling environment to start pperations in the anca.
See Diez de Medina, pares. 3541, RWS-8, See, aleo, Mamani, paras, 22-29, RWS-8,
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182,

183,

In view of the unsusiainable violent situation in Malku Khota, Bolivia was
forced to decree the Revernion

As Bolivia explained in its Counfer-Memorial, the whole series of violent events that
were triggered by CMMK in Northern Potosi made that, by July 2012, the gitualion
in the area was unsustaineble. The Reversion was the only reasonable alternative®?,

Firse, 8AS intends to question the reasonebility of the measure but does so by omitting
all violent evemis that constitute its backgeoumd. The facts show that the State had no
other alternative but the Reversion after CMMK provoked:

& police intervention in Mallko Khota ju the carly hours of May 5, 2012;

b. the violent confrontation between commmmity members in Acesio on Miy 18,
2012;

¢. the mobilization of community members to La Paz after the capture of Kuraka
Cancio Rojas, in addition to the riols in State Capital on June 8, 2011; and

d. the infiltretion of Agustin Cérdenes and Fernando Femendez to the project area
on Junc 28, 2012 wearing garments native, which caused violent cleshes
between the police and the indigenous Peoples on July 5 and 6, 2012 that ended
in the tragic death Mr, José Mamani,

It is also incredible that SAS omits all the detaiis regarding the violent events creatad
by CMMK?®® end limits its comments therean to an imaccurate acecunt of the
retention of Agustin Cardenas and Farnando Fernéndez in late June 2012°*, SAS does
notput into contest how this retention ook place and the State efforts to restore public
order, which had been aliered by the infiltration of these officials fo town meetings in
the area Mallku Khota.

Firgt, a5 confirmed by the narration of Messre. Cardenes and Femandez, their
retention was because they werc wearing native clothing™”. Belatedly, SAS tried to

For]

293

205

Counter-Memorial, Section 3.6,
See Section 2.3.1, supru.

Reply, par. 140.

Memorandum of Agusiin Chrdenas and Fernando Ferndmdez tn Fernendo Céceres, Encldent
Reportof Jume 28, 2012 ("Between 10030 and 11:45 we walked from Chijchani to Jentapalco,
hnmgaa gu!de a cnnmuai.g;mnber afSahmI ealled Casto NN. For this walk we_put on geveral




184,

185.

186.

B Reply, par. 140,

explain that the engincers were “garher{ing] information and takfing] photographs”
26 when they were really trying w infiltrate meetinga of Indigenous Communities of
the arce. Minister Navarro, who is a native of Potosi, explains the seriousneas of this
fact given that “to infiltrate in union, peasant and other organizations, kas been used
in the past ta influence the decisions of those organbations with opinions, antitudes,
perquisites or other facts, and thus obstruct the autonomous deliberation of the
Communities *". Therefors, e said that "/ was not surprised that, as I was informed,
community members kad decided to relain CMMK employees ™%,

Second, SAS fuils to clarify in fts account that the entrence of policemen to the area
of Mallkn Khota that triggered a violemt clash, which killed Mr. Memani, was
prampted by CMMK to rescue the retained engineers.

Second, ea Minister Navarro points out, the Reversion was a measure that ellowed
restoring public order in the Project arca:

As ! noted earlier, from the imformation I know, the Indigenous
Communities held meetings, which resulted in physical confrontations
betweent them. These clashes erupted because some communities were
apposed to the company and other demanded respect for it. Therefore, we
knew that there was a level of corfrontation generated by an external actor
which was not the cammunity, bur a company that had the goal of exploiting
and enjoying the wealth of the nawurel resources. The Reversion of

i [ et g pxlor i # INa B 1

Rl 4 o {¥3

These types of measures, as noted by the Minister Navarro, have proved to be the
only available alternative in the presence of violent conflicts generaied es a result of
a collision between a mining company and indigenous communities. Recent cases of
depoeits of Colquiri and Huamuni (the latter also in Potosi) are examples of such’®,
The ex post facto exercise proposed by SAS to conaider that alternatives were
available to the State®®' is not scrious, as such docs not take into account the totality

¥ Navarro, par. 39, RWS-2.

¥ Ngvarro, par. 39, RWS-2.

¥ Navaro, par. 43 (Emphasis added), RWHE=1.

3 Mavaro, par. 44-47, RWS-2.
¥ Reply, par. 282,

-67-



187.

188,

185,

190.

191.

g
%
B
]
3
g
E
5
E
!
g
:
E.
E

iess, of mining cooperatives.

First, it makes no sense that SAS claims that Bolivia had a financial interest in the
Project’™ and holds that the State favored the interests of mining cooperatives®™, Both
scenarios, begides being false, sre incompatible, since the publie interest in the Project
would be incompatibie with the mierest of asgigning il to cooperatives, private actors
in Bolivian mining*™.

Second, Bolivie has not developed any production mining Project in the area, other
then certpin exploration aclivities, As Mindster Navarro poinis out:

At preset the Mallku Khotn Mirdng Profect is under the administration of
COMIBOL under Supreme Decree No. 1308 This entity, together with the
Geological Mining Service (Servicio Geoldgico Miraro - "SERGEOMIN, for fis
acroryen in Spanish) kave developed activites opening roads, igpographic
surveying and cerlffying the qualily and quanbily of mtnerglogical reserves,
employing commumitly members in the area™,

Third, the Project’s current reality shows that Bolivia had no interest in taling over it
for financial gein, This is demonstrated by the fact thal, today, Chinese invesiors to

o3

ElL

]

Reply, Section IC)3).

Reply, Sections IICY 1} y I{CH4).
See Section 5.2, infra.

Navarro, par. 48, RWE-2.
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194,

195.

which SAS refers again in its Reply*®” have not appeared in public, they do not exploit
the project o work with COMIBOL.

Despite this, SAS requests that an adverse inference is performed against Bolivia
based solely on two prees releases that do not provide any details about the alleged
approaches the State would have made with Chinese companies®®, COMIBOL
confirmad that there is no documentary record of the alleged contacts that would heve
been made by the State to develop the Project®®, informstion which was aiso
confirmed by the Minister of Mining and Metalhurgy of Bolivia.

Boilvia has complled and continues to comply with the agreaments
reached with the Indigenous Peoples to pacify Mallku Khota

Bolivia explained in its Counter-Memorial*'® thet, with the Reversion, the State
establiched as an essential condition for the development of any mining activity
“social peace"*" between the Indigenous Communities of the area of Mellku Khota,
Based on the vague allegations made by SAS on the implementation of these
cominitments, it is necessary two clarify at least two points:

First, as canfirmed by Mr. Chajini, the Reversion was an effective measure 10 end the
conflict between Indigenous Communities caused by CMMEK. "“Now that CMMK is
not kere and although there have been some misurderstandings between community
members and there are expectations about the possibility of new wining projects by
COMIBOL; peace has been kept in the area of five aplhis and there has been no more
confrontations between brothers as those of 2012,

The evidence presented by SAS conftrms that since the Reversion, there has been no
major conflict related to the Profect in the area. First, besides an isolated incident of
violence in October 2012 and a misunderstanding between the Communities and
COMIBOL in early 2014*%, COMIBOL has peacefully conducted ity exploration

aor
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32

32

Reply, par. 145.
Id.

Letter fram COMIBOL to the Altomey General of the Stato dated Mey 12, 2015 on categories No.
4, 5 and 6 of the Request of Exhibition of Documents of SAS, B=177.

See Counter-Memorial, Section 3.6.
Reverzicn Decree, Whereas, pg. 3, C+4.
Chajmi, par. 36, RWS-3.

Reply, par. 283.
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197,

program®™ using as workforce, community members of the area®'®. Second, it is
biesed to compare - a8 SAS does - the demands of the reglon of Northern Powsi with
a conflict in the Praject area. In fect, that there had been protests in 2015 for the
Government to build “g»n international airpori, a hydroelectric plant, hospiials and
Sactories of cement, lime and glass"™" is not even comparable to 2 conflict for the
development af a mining project as the one caused by CMMK.

Second, Bolivia must emphasize that there 13 no “Plan to Develop the Project " in
the sense alleged by SAS, COMIBOL znd SERGEOMIN have limited their activities
in the eaploretion arca. In fact, references to Mallku Khota in the Sector Development
Pian of the Ministry of Mining and other public evenis (whicb have besn agreed by
the Claimant's lawyers) were merely indicative of the possible existence of a
reservoir’'?, In this regrard, SAS states, without amy evidance, that Bolivia would have
prevented access to their lawyers to an event promoting foreign investment mede in
New York on October 27, 2015%!%. This event was open to the public prior registration
on a website. Ag can be sezn in the list of attendees to this event, (i) no lawyer from
King & Spalding registered; (i) Mr. Enrique Barrios, a lawyer for SAS in the recond,
atiended the event, unlike what is said by SAS; and {iii) other foreign firm attameys
representing investors were also present™20,

In any case, as pointed out by Minister Navarro, now that the State heas comtrol over
the erea of Concesalons, it corresponds, as with eny deposit under its responsibility,
o carry ouf exploration tasks end exploit it, if the reserves make it economically

14
35
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Bocamnina Magazine, Maliku Khota prepares for first sizpe in Mining — February 2013
(“Commanders of army posts and poiice reporiad that the social stvation in the reglon o of
ahsolute tranguility ond there have been no bostile acts™), B=113.
Payroll of COMIBOL of the exploration of Mallku Khota, R-178.

Press Release, BBC, Proiesis in Balivia: 12 days of blockades and dynamiie paralyze La Poz dated
July 20, 2015, C-248,

Reply, paras, 145 y 147,

Navarro, par. 51 (“In my posttion as Minister, | referred ta the area Mallku Khoig {although we do
not Joeow for sure the exten? of its reserves) at the end of 3015 at an event ir New York to show the
mineralogical wealth of Bolivia so Investors visit owur country and decide to develop the flelds
throughout the production chain. { rever forbade, nor do [ know anyone in the Governmen! thaf
has prokibited lowyers of SAS to enter this even’™, RWE-2.

Eeply, par, 28.

List of ettemudees 1o the event “Investing in Bolivia™ of Octuber 27, 2015, R-228.
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viable’®, However, “with CMMK ‘s history, in the Government we are aware thot
wiil on wauted i community me i the area geoee with the

implementation of a mining project ™,

Therefore, since the Reversion, the State hea complied with the agreement made the
Indigenous Peoples and has ensured social peace in the area of Concessions.

THE PROTECTION OF HUMAN AND INDIGENOUS RIGHTS IN THE
BOLIVIAN CONSTITUTION AND INTERNATIONAL LAW IS APPLICABLE
AND ESSENTIAL FOR THE RESOLUTION OF THIE DISPUTE AS IT§
VIOLATION JUSTIFIED THE REVERSION

As Bolivia explained in its Counter-Memorial, given the extraondinary factusl
circumstances described in the previous sectlon, the Tribunal shall apply the
provisions of humem and indigenous rights to the resolution of this dispute™.

In its Reply, SAS argues that the Tribunal “mxst rely upon the Treaty as the primary
source of applicable law, supplemenied where apprapriate by refevant principles of
internaiional law™* but excludes Bolivian law from such complementary norms and,
more specifically, the rules on the protection of human and indigenous rights*®, And
it could not be otherwise. Knowing that the violation of these rules justifies the
Reversion, SAS has simply decided to deny their epplication.

CMMK s disregard far anman end indigenous rights is & key element of this dispute.
The Bolivian Constitution, which is binding for the State end individuals (as for
CMMK) contains severs] provisions guarenteeing the protection of the Indigenons
Communities. Furthermore, the Consfitution incorporates protections of international
law in Bolivian law through its constitutionality block (Section 3.1). As Bolivie hag
just demonstrated, CMMK systemsticelly violated these provisions, forcing the State
to intervene to pecify the region and protect the life, integrity and customs of the
Indigenous Communities (Section 3.2).

——

Navarro, par. 51, RWS-1.
Id., par. 50.
Counter-Memorial, paras. 189-221,

Reply, par. 238.
Id., purma, 239-240.
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The Boilvian Constitution guarantees the protection of human and
indigenous rights, and incorporates international rules on the matter,
making them binding on the State and indlviduals

According to SAS, human and indigenous righis’ legel provisions would be
inspplicable or irrelevant since (i) such provisions would not be binding between
Bolivia and the United Kingdom; (ii) the interpational ingtruments in question would
not be part of customary international lew; and (iii) such provisions would be mere
facts with no legal relevance’”®, These statements are incorrect.

First, Bolivia is a Plurinational State thet, therefore, has pluralism e one of its
fundamental principles and acknowledges the exercige of democracy in ite liberal and
comnunity-baged model. Bolivia's legal and rocial reality does that the State be
conceived e a plurality of preexisiing nations and nstive indigenows peoples, in
which the sovereign power lies®”. Regarding this plurality, the State has adopted a
decentralized political organization that provides a considezable degree of autonomy
to indigenous groups in order for them to decide and manege their interests et the
political, legal and ecapomic level, without involving the central Government, as it
has been sustained by the Bolivian Constitutional Court®*.

For example, when referring to the culrural pluralism of the Plurinational State of
Bolivia, the Bolivian Consiitutional Court explaines that;

In effecs, this now reality invites and requires the muiual and respectful
recognition beiween the peoples, the undersianding ond mutun!
apprecigtion between them, in their kmowledge, wisdom, values and world
views on egual terms, for only in such manner can we meet the mandate of
Joint construction of the desired Siate: with wnity, eguality, inclusion,
dignity, freedom, solidarity, reciprocily, respect, complementarily,
harmony, transparency, balance, equal opportunities, social and gender
equality in participation, commonr welfare, responsibility, social justice,
distribution and redisiribution of products and social goods, in order 1o live
well. (Values expressed in art. 8. I of the PCS), and above all, to establish
a just and harmonious society, founded on decolonization, without
discrimination or expioftation with full social fustice that comsolidates
plurinational identities™.

28

Id., paras, 246-247T and 261.
New Political Constitation of the State of Febmary 7, 2009, antp. 3 and 7, RLA-3,

New Political Constitution of the Stats of February 7, 2009, art. 2, RLA-3. See, also, Phrinational
Constitutional Tribunal of Bolivia, Ruling No, 0545/2012 dated July 23, 2012, Section ITL1, RLA-
185; Plurinational Conatirmtional Tribunal of Bolivia, Roling No. 03002012 dated Jupe 18, 2012,
Section IM. 1.1, RLA-186.

Plurinations! Censtitations] Tripunel of Bolivin, Ruling No. 055172014 dated Msrch 10, 2014,
RLA-2M, See, alsa (“Whils inserting Ama Qhilia in the Pundgmenwl Law, the Corsituent
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faw™¥*, Moreover, Bolivien law incorporates rules on the protection of human and
indigenous rights which are binding on the Stats and individuals, such as;

The Unlted Nations Declaration on the Rights of Indipenous Peoples ('UNDRIP™),
part of Bolivia®s domestic law as a result of Law No. 3760 of 2007, which establishes
the right of mdigenous peoples to eclf-determination and ensures their autononry and
pelf-government in the decisions over their local affaine™!;

8. The Internetional Covenant on Civil and Political Rights (*ICCPR™),
incorpomated by Law No. 2119 of 2000%* (aleo mtified by the United
Kingdom), which recognizes the indigenous peoples’ right to exmonomy in
decision-making regarding their livelihoods and natural covironument, in
accardance with their cultural identity and self-determination®s; and

b. The Indigenous end Tribal Peoples Convention (No. 169) of the [LO* and the
American Convention on Human Rights {the “ACHR"), mecorporated by Law
No. 1257 of 1991%F and Law No. 1430 1993%%, respectively.

Second, braides these internationsl instruments baving been incorporated into the
national legislation with force of law, the international treaties on the protection of
human and indigenous rights have also been granted constriniional status through the
counstitutionality biock®®, Moreowver, the Constitution provides that, whea both the

333

334

hat

4

in

New Political Conatitution of the State of February 7, 2009, ert, 30(IIT), RLA-3.

United Nations, Declaration on the Rigits of Indigenous Peoples, September 13, 2007, arts. 3 and
4, RLA-39,

Law No. 1219 dated Seplember 11, 2000, art. 1, RLA-187,

Uehed Nations, Mternational Covanant on Civil and Palitizal Rights, December 16, 1966, arts.
1) and 27, RLA-188; UN Human Righta Council, Compifation of Gemeral Comments and
General Recommendations Adopted by Human Righss Bodies esiablished under Treaty, General
Observation 20 — Ari. 27 (HRUVGEN/1/Rev.1) of July 29, 1994, par. 3.2 RLA-189; UN Humen
Riphts Conmmittes, Consideration of Reports Submitted by States Parties under Artfcle 40 of the
Covenani (CCPRACOM4/SWE) April 24, 2002, pas, 15, RLA-190; UN Human Rights Committce,
Report (HRC, A/55/40, [VOL 1] (SUPP)) Joly 28, 2000, paras. 506 end 507, RLA-191; UN Human
Rights Conumnittes Conmunication No. 145772006 (CCPRAC/YS/AN14572006) Aprl 24, 2009, par.
7.6, RLA-192,

International Lebour Orgenization, Convention 169 on Indigenous and Tribal Peaples in Soveirgn
countries, June 27, 1989, art, 7(1), RLA-37.

Law No. 1257 of 1991, RLA-38.
Law No.1430 of 1993, RLA-33.

New Political Constitution of the State of Februery 7, 2009, arl 256(T), RLA-3; Plurinational
Constitutlonsl Tribunal of Balivie, Ruling Na. 1250/2012 of Sepieraber 20, 2012, Section ITL1,
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212,

constitutional text and inlernational law deal with the protection of human rights, the
norm that grants more protection should prevail™!, These pruvisions are not only
enshrined in the new Constitution of 2009. Since 1967, the Constitution mlready
recognized the autononty and the right to self-government of indigenous peoples*?
and direcdy incorporated the imernational treaties’ guaramizes as part of its
constitutional provisions™*,

Third, the norms of protection of human and indigenous rights are compelling towards
both the State end individuals. This is determined under the Constitution, which
even provides for constitutional actions againgl (hose individuals (public or private)
that regtrict or violate these righte™’, and it is also expressly provided in mining
legislation for mining companies operating in the country™.

Finally, the provisions of Bolivian and intemnational law conicerning the protection of
the Indigenous Communities must be applied by the Trimmal ez norms
complementary to the Treaty, and not es mere factual elements,

To substantiate its position, SAS evokes three investment cases, in which one party
requested the application of this type of rights and the tribunal rejected such request™”,
However, SAS fails to mention thal, io the cases cited, the tribunals did not have 1o
analyze the applicability of these rules since they decided the dispuie based on other
legal arguments™. Now, given the unique and serious facts of this case, the ruies on

kL)

M

M

6

w

RLA-194; Plurinations] Constitutional Tribunal of Bolivia, Ruling No. 0014/2012 of March 16,
2012, Scotion [1.1, RLA-19S,

New Polltical Constltution of the State of Fobruaty 7, 2009, art. 256(11), RLA-3,

Politloal Constitution of the State of February 2, 1967, ert. 17), RLA-94.

Id., st 8(V).

New Political Coostitution of the State of Februery 7, 2009, st 108, BRLA-3; Phurinational
Constitutional Tribunal of Bolivia, Ruling No. 0085/2012 of April 16, 2012, Section 111.1.2 (“the
horizontal application of fundamental righis finds direct genesis in the dogmatic part of the
Politicnl Consttution af the State, parilcularly in art 109.1 which enshirines the principle of direct
appiicetion of the Constitution™), RLA-41. Ses, also, umong athers, Plurinational Constitutional
Tributal of Bolivis, Ruling No. 1673/2013 of October 4, 2013, Section 1.2, RLA-42;
Piurinational Constitutional Tribunal of Balivia, Ruling No. 1478/2013 of August 27, 2013, Section
1.2, BLA-43,

New Political Coungtitution of the Stats of February 7, 2009, art. 128, RLA-3.

Mining Cods of 1997, art. 15, C-30D.

Reply, parag. 252.755.

Grand River Enderprives Six Nations, LTD. and others v. United Statar af Amarica, UNCITRAL
award dated January 12, 2011, paras. 210-212, CLA-138; Glamis Gold, Lid, v. United States of
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215

humsn and indigenous righte ehould not only be taken into account by the Tribunal,
but are essential to the resoiution of the dispute since they are part of Bolivien
domestic lew and international law. This is so, due to at least four reasons;

First, es acknowledged by SAS, “Bolivian law may be relevant to certaln limited
arens of the dispute, such as the guestion of whether the Legality Dactrine was
mer™®, The arbitral tribunals cited by SAS have confirmed that national legisiation
and international law zre applicable to matiers not covered by the Treaty™, provided
that they do not involve independent claims**!, Since this case involves the active
participation of Indipenous Communities and the State’s actions in to defend them,
the Tribunal shall consfder the relevant rules on the mibject.

Secongd, the fact that CMMK s obliged to comply with the law applicable to an
extractive project in Bolivia is not in question. Pailure to comply with these provisions
has serious consequences under interoational law, such as, for example, the lack of
jurisdiction due to the illegatity of the investment and the non-admissibility of the
¢leims in the absence of clean hands®. As explained sbove, Bolivian mining jaw
incotporates the norms for the protection of the communities,

Third, the Tribuna] shall consider the obligations of the Plurinational State of Bolivia
in accordance with the regulations cited in this section in order to decide, among other
things, that the Reversion was e legitimate exercise of governmential authority, which
waa pursuing purposes of valid public interest and was congistent with the Jegitimats
expectations protected under the Treaty.

E0]

Ead ]

i+

Americg, UNCITRAL swrard dated Tune 8, 2009, par. 8, CLA-141; Bernhard von Pexold and others
v. Zintbabwe and Border Timbers Limited, Sorder Timbers International (Private) Limdted, and
Hangani Development Co. (Privare) Limited v. Zimbabwe, ICSID case No. ARB/10/15, Procedural
Order No. 2 dated June 26, 2012, CLA-142,

Reply, par. 261.

Cutbarax 5.4 y Non Metallic Minerals SA., v. Phurizrational State of Bolivia, 1CSID case No.
ARB/E2, award duted Scptanber 16, 2015, par. 91, CLA-158; Chewnn Corporatian & Texace
Petrolewm Compary v. Ecuador, partial UNCITRAL award cn the merits dated March 30, 2010,
per. 159, CLA-159.

The Rompetral Group NV, v. Romania, ICSID casz No. ARB/6/, award dated May &, 2013, par.
170, CLA-131.

See Section 4.2, Infia.
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Fourth, other instniments of international law are also relevant to the resolution of
this dispute since the Tribunal must seck & harmonicus interpretation of Bolivia's
international obligations, unless it is impossible to do so®*¥,

In this regard, the Tribunal shall apply as & Tule of interpretation the presumption that
Bolivia's international obligetions are consistent with each other and shall declare
them incompatible only as a last resart?%%. Moreover, if it considers them incompatible
or inconsistent, the Tribunal shall then pricritize obligations concerning the protection
of human rights since, as noted by Judge Simma and confirmed by the Inter-American
Court, buman rights are fundamental to humean dignity, while investment rights are
merely instrumental®.

In this dispute, it is easy to achieve 2 harmonious interpreiation of the imemations]
obligetions of Bolivia, since the Treaty itself makes other sources of law relevant to
determine whether Bolivia has fulfilled its obligations under such instrument. Other
international obligations, for example, show that, in sccordance with the Treaty,
Bolivia acted in the exercise of its police powers pursuing a public purpose and
respecled SAS’ legitimate expeetations. Humen and indigenous rights limit how
Bolivia can act and therefore define whal constitules public policy powers, a public
purpose and legitimate expectations. This remains true regardless of whether the
oblipations arise from a treaty signed with the United Kingdom, from customary
international law or from amy other source of intemational law''®, SAS argucs that

11

154

ELYY

EL ]

BAS would unjustifiahly reject euy preference for a barmonious interpretation on the bagis of a
highly formelistle reading of the Vienna Convention on the Law of Treaties. SAS esgumes that the
Vienna Convenlion supports the rejection of a harmonious interpretation bocause it requires an
jmerpretalion based on the text of the freaty, as well as the object and purpose of it, in accordance
with article 31(1), but requires an interpretation based on other international obligations of aticle
31(3) (Reply, par. 244). However, erticle 31 does not estahlish a hderarchy between its subsections
and the explendiory comments to the draft of the Viemme Convention.

B. Simma amd T, Kill, “Hermonizing [nvestment Protecion and International Human Rights: First
Steps Towards & Methodology” in Iniernational Ievestment Law for the 217 Century: Essays in
Hoaour of Christoph Schreuer, Oxford University Press, 2009, RLA-18; B, Simma, “Foreign
Imvesgtment Arbitration. A Place for Human Right?”, in 60 Internasional and Comparative Law
Quareerly (2011), pg. 583, CLA-136,

B. Simnia, “Foreign [mvestment Arbitralion. A Place for Human Righte?”, in 80 interaational and
Comparative Law Quarterly (2011), pg. 591, CLA-136, quoting the Report of the High
Commissioner for Human Rights; Sewhoyamarg v. Paraguay, IACHR c2se, ruling dated March
29, 2006, par. 140, RLA-20. SAS’ only response is that the United Kingdom is not part of the
TACHR (Reply, par. 258). Obviousty, SAS does not consider thet this criterlon is relevani because
it emply quoles investment couris that interpret treaties that are not o part of either the United
Kimngdom or Bolivia,

8AS erompously insiats that other nsiruments are only relevant if they were agreed between the

partics t the Treaty (in this case between the UK and Bolivia) (Reply, par. 245), However, the
Treaty does not require that n State must 201 following s public purpese ar legitimate expectations
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thie form of holistic interpretation would alter or degrade the Treaty’s protection™”.
However, this statement reflects an analyticel confusion, sinoe the relevant provialons
of the Treaty render other relevant intermationsl (and intarnai) obligations applicsble
for its interpretation.

For all the above reasons, the provigions of intemstional law and Bolivian legistation
that protect humen rights end indigenous peoples axe not only relevent tui also
necessary for the resolution of this dispute, and should therefare be applied by the
Tribunal,

CMMK repeatedty infringed the rights of the Indigenous Communities of
Mafiku Khota, forcing Bolivia to intervene and order the Rovarsion when
the communities reguested that thelr rights be protected

SAS ergues that “Sollvia s allegations of wrongdoing by the Company are recilessly
made and demonstrably false™*®, Nothing could be further from the truth, Bolivia has
demonstrated that CMMK acted against the rights and autonomy of the Indigenous
Communities, ipnared the Indipennus Authorities, disrespecied the ancestral forms of
decision-making of the Indigenous Communities end motivated violent clashes
batween coommunity members. As describad above in Section 2, the findamentsl
motive for the Reversion was to profect the fundamental rights of the Indigenous
Comrmunitics and, in particular, to protect their lives,

First, the Bolivian Constitution, the UNDRIP, the ILO Comvention No. 169 and the
ACHR - all incorporaied in Baolivian Legislation — establish the Indigenous
Communities” fundamenta] right to autonomy when determining their own issues’®,

In accordance with imternationa! law end Bolivian legisiation, the aclions of CMMK
constituted repeated violetions of the rights of indigenous communities to self-
determination and caused the cosial conflict described in Section 2 shove, Bolivia
had, therefore, the constitutional duty to teke reasonable measures to stop these
abuses.

57

s

an

ar according to its police powers arising from International instraments, ruch less instruments in
force between the United Kingdom and Bolivia,

Reply, par, 245,
Id., Section II(D).
See Sectlon 3.1, supra.
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228,

requirement since it does not make any criticism of the explanations given by
Bolivia®* or Dr. Ufio on this point*?,

Third, CMMK &lso infringed the Indigenous Commanities® right to sulonony when
in late June 2012, some of its employees entered the area Mallly Khote wearing
traditional costumes of these Communities™ in order to infiltrate n meeting of the
Indigenous Communities.

Second, both the ICCPR. and the ACHR - which are part of Bolivian constitutional
law — recognize end enshfine the fundamental homan rights to life and physical
integrity. According 1o these instruments, everyone has the nght o life, which
prohibits its arbitrary deprivation®™®, Furthermore, everyone hes the right to the
protection of its physical integrify, which prohibits torhme end crus), inhuman or
degrading punishment®™. These rights also prohibit any ection that could ereate

serious risks of non-compliance.

In addition to violating the right to self-government of the Indigenous Communities,
CMMEK actions also violeted the human rights of the indigenous people who are part
of the Indigenous Commmunitics. CMME violated the rights to life and physical
integrity when, defying local authoritics, it encowraged violence in and around the
affected Indigenous Communities, to benefit its intereal in continuing with the
exploration.

36k

87

sk
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Counster-Mamroinl, paras, 52-54.

Ullo, pur. 57 (“Gverail. in the fleld of ancestral organization, legitimate awthoritles tn the varfous
werritorial levels are characterized by a duallty, In which there is always ¢ male ard a female
authorlty figure: the Mama Talla. In addifon, goverament syshewmr are primarily based an
conrensus. For cxample, if an authority of a territorial level cammot sofve  conflics that involvas
another ternitorial wnit, it sholl transmjl the cave to the authority of an upper territoricl lrvel, who
prst seek a soleion in coxsenawr with those invoived withowt belng able o impasa ity will'), RER-
) 8

Sew Section 2.3.2, pm.

United Nations, Jstermational Covenant on Civil and Political Rights, December 14, 1966, art. (1),
RLA-188; Organization of American Stares, American Convertlon on Human Rightr, Novernber
7 =22, 1969, arr_ 4(1), BLA-32.

United Nations, Insernatioral Covenant or Civii and Political Rights, December 16, 1966, art, T,

RLA-188; Organiration of Ametican States, American Convention or Human Rights, Novernber
7 - 2%, 1969, erte. 5{1} and (2}, RLA-11.
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238, Fourth, Bolivia had thz Jepal obligatiop io protect the rights of Indipenous
Communilies in response to CMMEK’s systematic vioiations of their rights. This is
established by Bolivian constitutional law and international l1aw*®', On the one hand,
Convention No. 169 requires governments to act to protsct the rights of indigenous
peoples end to guarantee the respect for those rights*™. Moreover, both the ICCPR
and the ACHR require states to protect the human rights of all persons within their

3 See, for example, Perozo and others v. Venemels, IACHR case, ruling deted Jamuary 28, 2009,
peras. 160-161, RLA-197; Rics and others v. Veneruela, IACHR case, raling dated Fanuary 2B,
2009, paras. 148-149, RLA-193.

¥ CVMMK's monthly repord on community relations, Merch 2008, pg. 3 (Emphasis sdded), C-163.

§

30 Farndndez Ortegn v. Mexico, IACHR case, niling dated August 30, 2010, parus. 78, 128 and 131,
RLA-199; Rosendo Canii and other v, Mexicn, IACHR case, ruling dated August 30, 2010, pams.
71, 118 and 121, RLA-200.

¥l New Political Congtitution of the State of February 7, 2009, axts. 13(1) and 98(T), RLA-.

¥ Internetional Labour Organization, Comvention No. 169 on Indigenous and Tribal Peoples, June
27, 1989, art. 2(1), RLA-27,
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jurisdiclion™?, Bolivian constitutional law provides {or equivalent obligations besed
ot international Law’,

The Inter-American Court of Humen Rights (the “Iotey-Amerlean Court"),
inlerpreting the ACHR in its well-known Velasquez Rodrigwer v. Honduras docision,
was the firsl to explain the Stuies obligation to protect humean rights end teke
measares to prevent it violation. The Court concluded that “the Siate has a legal duly
to take reasonable steps to prevent Wolations of human rights [..]"¥_ It also noted
that “she duly to preveni inciudes all those means of legal, poliical, adminlstraiive
and cultural nature that promote the protection of hwman rights [...]"%.

For its part, the Human Righis Commitice, the body msthorized to interpret and
fmplement the ICCPR, has adopted 8 broad interpretation of the State's duty to protect
human rights. Specifically, General Comment No. 31 states that “faffure to ensure the
rights recognized under the Covenant as required by article 2, would give rise lo
violations by Stetes Parties of thase rights, allownig Indfviduals and entities to
commit such acts or failing (o toke appropriote measures or (0 exercise due diligence
to prevens [...]'"™,

This duty to protect and prevent violations of humsn righis extends 1o the rights of
indigenous peoples, including the right to organize their internal affairs autonomousty
and independently and to make decisions on issues effecting their community and
their rights. As decided by the Inder-American Court, the States have:

The obligation [..] of emsuring the irdigemous and iribal peoples’
participation in decisions on measures that may affect thelr rights, and in
particrelar thelr right to communal properly, in accordance with thefr
values, customs and forms of organization. {...] In this regard, the State
must ensure that the rights of indigenous and iribal peoples are not
overlooked in any activity or agreement made with third parties or within

»
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United Nations, futernafonal Covenant on Civil and Polltical Rights, December 16, 1956, art. 2,
RLA-188; Organization of American Staiza, American Convention ox Huwnan Rights, Novernbre
722, 19469, arl. 1{(1), RLA-32,

Pherinational Coostitutionel Tritnmal of Bolivis, Ruling No, $112/2014-St dated November 26,
2014, Sectlon LIT2, RLA-201.

Veldsquez-Rodriguez v. Honduras, [ACHR cexe, nling dated July 29, 1988, paras. 174-175, RLA~
202,

i,
LN Humman Righis Committes, General Comment No. 31, Nanre of the General Legal Obligation

on States Partles fo the Covenant (CCPRAC/21/Rev.1/Add. 13) deted May 26, 2004, par. §, RLA-
203.



the framework of public poticy decisions that may qffect their rights and
Interesis™®,

The Reversion was the only reasonable means of protection available to Balivia in
ths face of the continuous situation of viclence and when confronted with the dilema
to favour, or not, the Project over the rights of the Indigenous Communities. The
effectivencss of this measure is confirmed by Minister Nevarro™ and Mallim Khota's

Similarly, the Departmental Government intervened as & mediator*® but CMMK
undermined this effort, while trying to implement 2 strategy of disinformation on
central government authorities, ell in order to deny that there was a conflict with the
Tndigenous Communities, CMME s actians against the mediation efforts of the State,
conpled with the violen¢e it had created, made impossible any other means of

Finally, the behavior of CMMK did not sliow the State to tusl that the Company
would comply with Bolivien and intemational law to ensure respect for the human
rights of the Indigenous Communities, so the Reversion was the only altcrnative
available to ensure such complinnce.

4

Comunidad Garlfura Triwyo de la Craz & sus miembros v. Honduras, IACHR, case, miling dated
October 8, 2015, paras. 158 and 160, RLA-204,

Navarro, par. 43 (“from what  inow, the Indigenous Comnnumities held meetings, expanded, which
rasulted in physical confrontations between them. These rvlashes occirred because some
communitles were appasing the company and others demanded respect for . Therefore, we knew
that there was a level of confronsation generated by an externgl artar who was basicaily not from
the communily, but o company that aimed at the exploitation and utilization of the wealth of naural
resowrces. The revertion af the Concestioar allowed wa exclude the external artar (CMME) and
end this confrontation™), RWH-2. Sea section 2.3.2, supra,

Chajoi, par. 36 (“Neow that CMMK s no longer there, and althougk there have been some
minmderstondings betwesn community members and there are expeciarions abous the poesibility
of new mining projects by COMIBOL, pence has been keps in the ares of the ftve aylho and there
have mot been new clgskes between brothers ar those of 20177), RWS-3; Resohite votc of the
Commumity of Malliu Xhota dated Pebauary 26, 2016 (“We clarifled that we fought (sic) between
brothers for the division the compary made, which brought community mesbers from other areas
to work, did not respect the traditions and cwstoms of the community and altacked vr physically
with police and prosecutors. They did nof respect our autonomy (2le) and ended the iffe of Brother
Jose Mamani™), B-158.

242,

commmumity members*™®,
243,

regolving the conflicl.
244t
398
w9
<+

See Soction 2.2.1, supra.
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4.1

248,

THE ARBITRAL TRIBUNAL LACKS JURISDICTION OVER THE CLAIMS
SUBMITTED BY SAS AND, IN ANY EVENT, MUST DISMISS THEM AS
INADMIESIBLE

The Tribupa)] has no jurisdiction over SAS’ claims snd, in any case, these are
inadmissible. As Bolivia stated in its Counter-Mernorial, this is so because the Treaty
does not profact indivect investments end, ia any cass, if it did {guod ron), SAS is
neither an imvesior nor hes it made an investment in accordance with the Traaty
{Section 4.1). In any case, CMMK a llegal and inappropriste actons, rendsr SAS*
claims inaduomssibie 93 it approaches the Tribunal without elean hands (Section 4.2).

The Tribunal lacks jurisdiction given that SAS is not the direct owner of
CMMK or the Mining Concessions, has not made any investments in
Bolivia and ls not s party to the dispute with Bolivia

SAS holde that “South American Silver is a protected ‘company’ wndar tha Treaty
that awns qualifying ‘imvestments' in Bolivia, in the form of its 100 percent
sharehalding in CMMK and the ten Mining Concessions™®,

However, SAS has the burden of proving that the Treacy grants the Tribunal
jurisdiction. The generel principle of intermetional law acrord incwmbit onus
probando, encoded by the UNCITRAL's General Assembly in the Rules states that
“each party shall have the burden of proving the facts relled on to suppart it elaim
or defence™®_ SAS has not denied thet it has the burden of proof regarding the
Tribunal's jurisdiction io this proceeding.

SAS, howewer, is unzble to demonstrale ¢ven prima facle that the Tribunat has
jurisdiction over its claims. Firss, SAS cannot be qualified as an investor in Bolivia
bocause CMMK s shares and the Mining Concessions were held by intermediary
compeanies in the Bahamas end the Treaty does not protect Indirect investments
(Section 4.1.1). Second, BAS has no, direct or indirect, investment because it is not
an investor in CMME. or the Miming Concessions. The anly indirect investor that
would have an investment would be SASC (Sectlon 4.1.3). Third, jurisdiction only
extonds to interested parties in this arbitration and SAS i1 not one (Section 4.1.3).

2 Reply, par. 150.
4 UNMCITRAL Arbitestion Rules, ert. 27(L),
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254, 8AS, therefare, cannot avail itself of the Treaty as;

a, CMMEK, the company that owns the Concessions, is a company incorporated
under the laws of Boliviat®

b. Companies Productora Ltd *"', GM Campana Ltd, #* and Mallicu Khota Ltd ***
are the direcr owners** of the alleged investment and are incorporatod under
the {aws of the Bahamas, territory in which the Treaty does not apply; and

¢. in any case, if it were admiited that the Treaty proteets the indirect ownership
of an imvestment {quod non), SASC is the true Indirect owner of the alleged
investment affected by the Reversion®'* and it is incorporated under the laws
of Canada*!4,

255, The use of SAS (a company mcorporated in Bermuda) by SASC to access the
jurisdiction of the Treaty is a #eafy shopping maneuver that ignores the text of the
Treaty and, therefore, should be rejected by the Tribumnal,

256. In this regard, SAS’ aitempt to evade this provision of the Treaty by referring 1o the
ICY’s decision in the FLST case is inappropriate. According to SAS, ELST would allow
to conclude that tribunals have jurisdiction over an indirest investment unless there is
an express statement in the treaty to the contrary*!’, Howsver, the ICJ indicated
otherwise*'®.

0 Centificate of Shares of CMMK, C-9:; CMMK s articles of Incorporation, C-11.
4 Productors, Ltd's certificate of incarporstion, C-7.

42 (M Campena, Ltd s certificate of incorporation, C-8.

43 Malku Khota, Ltd."s cetificate of incorporation, C-6.

44 OMMK's cerificate of stock composilien, R-179.

4 See Section 4.1.2, ki, SASC’s list of propertics, R-180.

& SASC's certificate of incorporetion and change of name, C-10.

17 Reply, par, 168,

M Blettronica Siculn SpA (ELSI) (United Staies of America v, Italy), IIC case, ruling datesd Jaly 20,
1989, par. 30 (“The Chamber has no doubt that the parties to a trealy ean thereln cither agree that
the Iocal remedies rule shall not cpply to claims baced on alleged breaches of that trealy; or
confirm that it shall apply. Yer tha Chamber finds liself unohie to accept thal an imporiant principle
of curiomary inlernatiomal law should be held iz have been tacitly dispensed with, in the absence
aof any wards making clear an intention to do s0™), RLA-17,



257,

258,

Far from assuming that there is jurisdiction and admissibility in the absence of an
express exclugion of the protection of indirect investments, the ICJ in ELST made it
clear that all of a party’s claims must meet the requirements to be eligible for
jurisdiction and be admisgible, unless there is a manifest waiver, Similaly, it is a
principle of customeary interpationel law that tribunals only have jurisdiction over the
disputes for wbich there is express consent®?. Thus, following the reasoning of the
ICJ, the Tribunal could anly siop applying this principle if there were “words making

clear an intention to do 1o "% 1t is pot the case.

Third, the circumstances in which the Treaty was entered confirm that the Contracting
Parties intentionally excluded indirect investments of its acope of application. The
evidence of the Parties’ intention (end especially of Bolivia’s intention) emerges from
the analysis of other investment treaties entered into by the State during the same
period. Bolivia expressly extended the scope of profection to indirect investment in
the treaties it entered into with Switzerlend in 1987, France in 1989, and the Belgium-
Luxembourg Economic Union in 1990, Just as in these cases the protection was
included by the pariies, it was excluded from the treatics entered with Germamy in
1987, Sweden i 1990 and Italy in 19902,

g

1

Plama Consortiwn Limited v. Bulgaria, ICRID case No. ARB/)3/24, decision on jurisdiction dated
February B, 2003, par. 198 ("Newadays, arbitration iz the generally accepied avenue for resolving
disputes between investors and stares, Yel, that phenomenon does nof lake away the basic
prenequmre for arba‘rraﬂan an agreement of the panfw to arbitrale. It iy o well-established

M’) (Bmplmsls added), RLA-208. Sze, alsc, Wintershall Ahengese!lfd:qﬁ W
Argenting, ICSID case No, ARB/04/14, sward dated December B, 2008, par. 167, RLA-206;
Telanor Mobile Communizations A.S. v. Humgay, ICSID case No. ARB/0M/15, awsrd dated
Septemmber 13, 2006, par. 92, RLA-207; Fladimir Berschader and Moise Berschader v. Ruasia,
ceec No. 08072004 of the Arbitration Ingtitute of the Stockholon Chamber of Commerce, award
dated April 21, 2006, par. 208, RLA-208; C. McLachlan QC, L. Shore, M. Weiniger, Intarmational
Investment Arbltration: Subsiantive Prirciples, Oxford University Press, 2007, par. 7.168, RLA-
209,

Elettronica Sicula Spd (ELSE) (Uniterd States of America v. Haly), 1C) case, nuling dated July 20,
1989, par. 50, RLA-17,

Treaty between the Belgium-Laoxembourg Econothic Union and the Republic of Bolivia on the
promotion and reciprocal protéction of investments, signed April 235, 1990, art. 1{2), RLA-21D;
Treaty between Switzerland and the Repablic of Belivia on the promotion and reciprocal protection
of imvestments, signed Novemnber 6, 1987 in force gince Mey 17, 1991, art. 1{b), RLA-52; Treaty
between the Governmend of France and the Government of the Republic of Bolivia on the
promotion and reciprocal protection of investments, signed October 25, 1989, art. 1(3), RL.A-211.

Treaty between Germany and the Republic of Bolivie on the promotion and reciprocel protection
of investrenis, signed March 23, 1987, arl. 1, RLA<212; Treaty belwoen Iialy and the Republic of
Bolivia on the promotion and reciprocal protection of investments, zigned April 30, 1990, art. 1(1),
RLA-213; Treaty between the Kingdom of Sweden and the Republic of Bolivia on the promotion
and reciprocal protection of investments, signed Septemnber 20, 1990, art. 1{1), RLA-2]4.
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260,

261.

As stated by Prof. Zachary Douglas, these terminological differences are Amdemental
for the examination of jurisdiction. In his words, “fi/he principle verba aliguid
operar! debrent as a canon of trealy interpretation requires that effect be given 1o the
expansive terms ‘directly’ and ‘Indirectly ' so that treaties with this stipulation can be
meaningfully disiinguished from treaties without i ‘P, Although SAS claime
otherwise*®, in Prof. Douglas’ opinion, the consequenns of this principle is thet the
jurisdiction of thaz Tribunel is linmted only to direct investments?s*,

In responge, SAS confines iiself to indicating that article 32 of the Vienna Convention
daes not suppart the examination of other treaties because (i) this article can only be
applicd when there are doubts about the correct interpretation of the text, object and
purpose of the Treaty and, (ii) if epplied, would only consider the fravawx
préparatoires as 8 sourcs of interpretation. Thess arguments are incorrect.

First, erticle 32 of the Vienna Coovention does not limfl the sourves that cen be
consultzd o clarify the mterpretation of a treaty to the fravaux préparatoires only. Cn
the contrary, this article admits, without distiniction, that all the “efreumsiances of its
conclusion™® gre taken into account. The tribunals cited by SAS to disregard the
content of this rule of interpretation erred by failing to apply the principle verba
aliguid operari debent™.

Second, while Bolivia considers that B systemeatic reading of the Treaty text is
sufficient to conclude that it does not protect indirect investrments (end in elaris non
St interpreiatio), SAS insists that the text of the Treaty is ambiguous and thet, given
this circumstence, the Tribunal should assume jurisdiction'®®. For such it quotes the
Standard Chartered Bank v. Tanzania case, in which the Tribunal confirmed that:

an

4

415

Z Douglas, The Infanational Law of Investment Claimr, Cambridge University Prase, 2009, par.
§78, RLA-53.

Raply, par. 174,

Z Douglas, The /aterrarional Law of Investoent Claims, Cambridge University Preas, 2009, par,
580, RLA-53,

Vienna Convention, art, 32, REA-11.

Rompetrol Group N.V. v. Romumia, YCSID case No, ARB/0S/3, decision on preliminary objections
to the jurisdiction and admissibility dated April 18, 2008, par. 108, CLA-312; Teg Yap Shum v.
Peru, ICSID cane No. ARB/Y7/6, Decizion on Jurisdiction dated Joms 19, 2009, par. 109, CLA-
104; Agzr def Tumari, SA. v. Bolivia, ICSID case No. ARBAIZ/3, decigion on jurisdiction deted
October 21, 2005, par. 314, CLA-Y®; Guaracachi America, Inc. and Rurelec PLC v. Pluninational
Stare af Bolivia, PCA case No. 2011-17, gward deied Jenuary 31, 2014, par. 354, RLA-I9.

See, for example, Reply, paras. 166-170,



263.

4,12

264,

265.

“ftihe Tribunal iy mindful that with respect lo the prepogition ‘of different meanings
can be adduced™*. 1t is precisely for this reason that other contemporary treaties
signed by Bolivia are relevant under the rule of interpretation of article 32 of the
Vienna Convention. These instruments make it clear that there is no such equivocal
nature, since the exclusion of indirect inmvestinent was intentional.

Therefore, the text of the Treaty does not provide for the protection of indirect
investments and, if considered ambiguous, the intention of the Parties wad to exclude
such investments by not expressly prolecting them, a8 was done in other
contemporary tresties.

Even hy asssuming that the Treaty protects indireet Investment (guod »on), the
Tribunal lacks jurisdiction given that SAS has not made any investments in
Bolivia and SBASC would be the only Indirect inverstor

SAS argues that “whether South American Silver is the ultimate awner of the shares
in CMMK and of the ten Mining Concessions is entively irrelevant for purposes of the
Tribural’s jurisdiction™ becavse “ftlhe Treaty protects such indirect owners even if
they are noi the uliimaie owners of the invesiments [...J"™*. This, however, does not
answer Boltvia's main argument sccording to which the Treaty only offers protsction
to those who made sn investment'™, In this case, SASC was the last and sole owner
of the investment in Bolivia because it was the only entity that had a real connection
with CMMK. and the Mining Concesgions.

First, article 8 (1) of the Treaty confers jurisdiction only to investioents “of a company
of [a] Contracting Party’™2, However, for an asset to constitute an investment of 2
company, that company nmust have an objective link with that asset: it must have been
actively involved in the realization of the investment in the host State.

Asitis imown, the tribunal in the Salinf case explained that the act of investing Tmplies
that four elementz are verified: {i) the ecquisition of the imvestment with a
corresponding contribution of resources, (ii) the assumption of risks in order to obtain
returns, (iii) 8 minimum tirme duration, and (iv} the contribution to the ecopnomic

433

452

Reply, par. 157, quoting Standard Charterad Bank v. Tanzanla, 1CSID case No. ARB/10/12, award
dzted November 2, 2012, par. 216, RILA-60.

Reply, paras. 151 and 184,
Counter-Memorial, par, 245,
Treaty, art, 8(1), C-1,
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development of the Host Stete*®. Although the Salini tribunal indentified these
factors when analyzing the jurisdictional requirements under the Convention of the
International Centrs for Settiement of Investment Diaputes (“ICSID Comventlon™),
other investroent tribunals vmder other treaties amd rules have considered them
relevant and epplicable when assessing the definition of “investmenr™. Similerly,
the doctrine — including Profs. Zachery Dougles and Cristoph Schreuver - has endorged
the objective nature of the investment taking into account these elements™, so that
the requirements of the so-called Sefini test are B recognized and authoritative
explanation of the concept of investment under internationsl investment law,

While the existence of en investment requires campliance with the four Saftni factors,
the form en investment can take eis mpecific to the treaty Itself**. Under this
undersisnding, the fribumsl in Guiborax conciuded that, in order for there to be
jurisdiction, an investrnent must meet the Sniind factors besides complying with the
provisions of the treaty:

According to Bolivia, a distinction showld ba made between the olfects of an
investmend, ‘such as shares or concassions [..] and the action of Investing.’

431

AN

Salini Costruttori S.P.A, and lalsirade 8.P.A v. Kinpdom of Morocco, [CSID case No. ARBAY/4,
decicion on jurisdiction dated Fuly 23, 2001, par. 52, RLA-215.

For Investment Treaties, Romak S.A. (Suiza) v. Republic of Uzbekistan, PCA case No. AAZ80,
awsrd dated November 26, 2009, par. 207, RILA-216; Joy Mring Machinery Lid, v. Arab Republle
of Egypt, ICSID case No. ARB/03/11, award on jurisdiction dated Auvgust 6, 2004, pat, 44, RLA-
AT, Caratube Imteruational 0Qil Company LLP v. Republic of Karakhsten, 1CSID cass Nao.
ARBAIE/12, awerd dated June 3, 2012, pares, 357-360, RLA-59%; Bayindir Intaat Turtan Tcoret
¥e Sanayi A.5. v. Islamic Republic of Pakistan, KCSID cese No, ARBAIG/29, devision on jurisdiction
dated Movember 14, 2005, paras. 121 and 136-138, RLA~218. For the Washington Convention,
Joy Mining Machinery Lid v. Arab Republic of Egypt, ICSID case No. ARB/03/11, award of
jurisdiction dealed August 6, 2004, par. 53, RLA-217; Salinl Costrutiori S.P.A, and Ialsrade 8. P.A
w. Kingdom of Moroceo, ICSID csse No. ARBA0/M, decision on jurisdiction dated July 23, 2001,
par. 52, RLA-215; Inmaris Peresiroifa Sailing Mariiime Services GmbH and others v, Ukrains,
ICSID cese No. ARB/B/S, declsion on jurladiction daied March B, 2030, par. 131, RLA-219;
Chevron Corporatlon (U.8A) and Texuco Petrolewm Corporation (USA) v. Ecuador,
UNCITRAL case, partial sward dated December 1, 2008, par. 192, CLA-102; Saba Fokes v.
Turiey, ICSID case No. ARB/07/20, awszd dated July 14, 2010, paras, 108 and 110, RLA=61.

Z. Dougles, The iernational Law of Imvesiment Claims, Cambridge Univerzity Pross, 2000, “Rile
23%, pgs. 189-202, RLA-83; C, H. Schrever, The fCSID Comventior — A Commentary, Cambridge,
2= edition, 2009, par. 154, RLA-220,

Treaty, art. 1(2) {“‘inveshaent’ means every kind of asset which Lr cupable of producing retwns
and in particular, though rot excdusively, ncluder. (i} movable and immovable property and any
ather property rights such av moriguges, lient or pledges;; (ii} shores in and stock and debsntures
of a compary and any other form of participation in a company; (%) claims o mongy or to any
performance under contract having a fimanrial vaiue; (iv) intellectual property rights omd
goodwill; (v) any lrurinesy concessions granted by the Contracting Parties in accordance wizh their
respecitve laws, Inchiding concesslions lo search Jor, cultivale, extract or explofl watural
resowrees™), C-1.
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27,

272,

one would be interpreting the Treety againet the principle of the relative effect of
treaties,

Confronted to this evidence, SAS limits itself to indicate that Cararube and Standard
Ckartered Bank epplicd various instruments other than the Treaty™?, This argument
is, to say the least, inadequate. As the Tribunal*® may observe, the treaties analyzad
by these tribunals are sufficicodly eimilar, they pursue the seme objective of
encouraging econontic development and the flow of capital between certain States
and, therefore, confirm that SAS cannot prevail itself on the Treaty,

Second, SAS is not the owner of an investment eccording to the Saftni factors and,
therefors, CMMK end the Mining Concessions are not investments of SAS.

First, SAS did not make s financlal contribution (the origin of the resources was
8ASC’s). Nor did it help, 83 stated by Standard Chartered Bark, providing “know-
how, contacts, or expertise™™, since it was SASC who grovided foreign staff and
hired experts in reserves and metallnegical processes, Clearly, SAS could not have
made any contribution since it had no staff or office, and even less the Project. In fact,

8. It was General Minerals Corporation (SASC's former name*®) and CMMK
(not SAB) who entfered into a contract with Apex Silver Mines Ltd. and SILEX
Bolivia 5.A. to perfonn sampling in the Limoma hills in 2005%%;

b. Similardly, it was General Minerale Corpomgtion that hired and paid Mr.
Dreiginger to design the metallurgical process that CMMK and SASC were
going to use to extract minerals in the Project™”;

Ll

Reply, par. 185.

Treaty between the Uniled States of America and the Republic of Kazakhslan on the promotion
and reciprocal protection of investments, gigned May 19, 1992, RL.A-223; Treaty berween the
Usited Kingdom and Narthern Ireland and the United Republic of Tanzania for the promgtion and
poiection of investnwnts, signed January 7, 1994, RLA-222,

Standard Chartered Bank v. Tansania, ICSID eaze No. ARD/10/12, award November 2, 2012, per.
232, RLA-60.

Stalement of Claim, par. 33.

Cotitmet between Gemeral Minemls Corporation, CMMK, Aper Silver Mines Lid and STLEX
Bolivia 5.A. dated February 18, 2005, R-181.

Contract between Geners! Minerals Corporation and Dreisinger Consulting Inc, dated May 4, 2005,
B-182.
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452

¢, Pincock, Allen & Holt wes retained by BASC (not SAS) for the preparation of
the PRA 20094,

d. In 2009, SASC entzred into a confidentiality agreement with several
cornpenies to explore posaible strategic commercial/trade agreements*®. In
seid agresment, SASC stated thet it “holds righis to certain properties known
as Maiku Khota through its wholly owmed subsidiary [CMMEK]” .
Agreements containing this same stetement were signed with; Compaiila de.
Mines Buenaventura S.A A.*'; Coeur d’Alene Mines Corporation®?, Pan
American Sitver Corp., Koromet Co.** and SK Netwurks Co,%*.

e It was SASC (and not SAS) who negoatisted consulting services for the
Project’s financing**%;

f. Similasly, it was SASC who selected and retained BSR as comsultants in
comimmity relations?”; and

Contract between Pincock, Allen & Holt and SASC dated September 2, 2008, R-183,

Minute of Boerd of Directors of SASC of July 11, 2008, pg. 2 ("The direcfors decided that [f a
partner I sought, thix showld be done soorer rather than later while the Corporation's cask
pasition, ard thus bargaining power, It strong, It war suggested that getting multipls potentlal
partners involved I discussions may be advamtageous and the Corporation skould ifink abowt who
would make an idea! partner befare enfering inio exiensive or exclusive negolintions witk ary one
party. Ralph Fitch informed the board that more delailed indium metallurgy would be completed
in orne month and the Corporation should corsidar negotiotions with large indivm players at that
time”), R-184.

Confidential A preement between SASC and Compaflis de Minas Buenaventura dated December 3,
2009, R-15%,

Confidential Apreement between SASC and Compailia de Minaz Byenaventura dated December 3,
2009, R-185.

Confidentiel Agreement between SASC and Coeur d’Alene Mines Corporetion dated November
13, 2008, R-186.

Confidential Agreement between SASC and Pan American Silver Corp. dated July 27, 2008, R-
187,

Confidentizl Agreement between SASC and Koromet Co. Lid. dated December &, 2005, R-188.
Confideniial Agreement between SASC and BK Networks Co. dated December 1, 2009, R-189.
Service Proposal from Optirmmy Project Services to 8ASC dated January 30, 2009, R-198.
Minute of Board of Directore of SASC dated January 31, 2009, pg. 4 (“/T W4AS RESOLVED THAT
the Corporation retain BSR Group's services substantiolly on the terms set oul in their proposal

previously deftvared 1o the directors, with such modifications as the President and Chigf Executive
Officer of the Corporation sees Jir™), R-191.

-95.-
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274,

g. It was SASC's Board of Directors who made the key decisions for the
development of the Project, for emample, the acquisltion of the Mining
Conoessions™, conducting geological studies*, the mstallurgical process to
be used in the operation of the Project™®, the provision of funds and preparation
of the budget and bueiness plan for the Project® or drilling programs,

Second, SAS did not essume any of the risks associated with the investment and
therefore had no expectation of a return on investment. The risk and potential benefi
comresponded exclusively to SASC.

Third, SAS did pot contribute to the economic development of Bolivia. In fact, it is
questionable that the Project, having such a negative impact on the Indigenous

4% Minute of the Board of Directors of General Minerals Corporetion dated February 27, 2003, pg. 2

451

(“Similarly, key grownd in the Atocha trend, colle Manco Kota, Is awitlable for acquisition |...].
The Board agread that the acquisition be mads [f vask ir available™), R-192; Minuie of the Board
of Directors of General Minerale Corporation dated May 5, 2003, R-193; Minute of the Board of
Dizectors of General Minernls Carporation dated May 30, 2003, pg. 4 (“Mr. Fitch indieated that
cash paymenis of US3 3,000 each were required fo finalice the pending negoiiations for the two
propertics in Bolivia ealled Malky Kiota and Laurani™), R-194; Minute of the Board of Directors
of Genem! Minerals Corporation dated September 18, 2003, R-195; Mimre of the Bosrd of
Directors of SASC dated April 18, 2008, pg. 4 (“IT WAS RESOLVED that Mr. Malbran iy
awthorized to contiius ragations (sic) for the Filfla Khotg land package and that expendliures are
not to exczed US$ J00.000 for the first twe years and they are rof to exceed o tofal of US$ 830,000
Jor the entire five year period™), R-196,

Minute of the Board of Directors of General Minerals Corporaticn dated Decertiber $, 2003 ("
Boltvla, the Corporotion ls performing basic geoiegy ond geochemistry at Laurawi and is looking
Jor a geclogist at Malku Khota™), R=197; Minute of the Board of Directurs of (Genernl Minerals
Curporation dated March 7, 2005, R-198; Minue of the Board of Directors of SASC dated March
12, 2007, pg. 3 (“A¢ Malikv Khkoia, Mr. Fitch explained that all of the drilling bids have been
received and the Corporation wowld be making a declsion shortly end begin drilling in April™), R-
199; Mimrte of the Board of Directors of SASC deted Novamber 9, 2007, R-200; Mimute of the
Board of Direciors of SASC dated January 18, 2008, pg. | ("We are carreatly wailing on the
matallurgical test resulls being perfarmed be the Lakefleld laboratory on the course material from
Malla: Kkota. We have started discussions with Pincock Alan and Holt on condhicting a seoping
study later in the year following completion of the resource study™), R=201.

Minute of the Board of Directers of SASC dated April 14, 2009, pg. 1 (“During the vishi, there wars
some discussion as fo whether the Corporation should corsider first processing the material at
Matku Khowa wsirg a cyanide feach o recover the silver to then be followed by an actd chivrids
leach to recover the sifver and indium, Since the acid-chioride keach process is a less comventional
recovery method than the cyanide Ieaeh process, It may be worth considering this approoch,
although no determination has yet been made™), R-202. Sse, elin, Mimic of the Board of Dina:tars
of SASC dated August 12, 2009, p. 3, R-23,

Minute of the Board of Directnrs of SASC deted Angust 12, 2010, pg. 3 (“Mr. Johnson reviewed
the revised Budge! document that had beer presented to the Board He advises the updated PEA
and drilling programs are on track and the godl is 1o move toward a Feasibility Stedy on Malk
Khoia”), R-104; Minute of the Board of Directors of SASC dated December 7, 2011, pg. 3 (T
WAS RESOLYED THAT the business Plan and Budget as preseated be approved™), R-205;
Carporate Presentation of SASC fior Budget approval and Business plen for 2012 dated December
7, 2011, R-204.
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276,

277,

278.

7.

Communities snd public order of Northern Potosi*®?, could be even considered as a
oontribution to economic development. In any case, should any contribution to the
development of Bolivie had been made, like everything else, it wes made by BASC'®,

For all the above teadons, even if the Tribunal considers that the Treaty protects
indirect investments (quod nor), SAS did not make an investment in the territory of
Bolivia, and, therefore, the Tribunal lacks jurisdiction.

Assuming that the Treaty protects indirect investora {gued non), the Tribunal
lacks jurisdiction over SBAS piven that it 1s a shell company with no interest in
this dispute

The premise of jurisdiction in investmemnt arbitration cannot be the protection of a
shell company if the party whose interesty are truly in dispute does not meet the
requirements of the jurisdiction required by the Treaty.

In limine, SAS does not deny being a ghell company with no material inerest in this
dispute, nor does it refutc the facts presemted by Bolivia that prove so*¥. As
demonstrated by the following ciroumstances, SAS has no interest in the outcome of
this arbitration.

First, the dispute submitted by a shell company eanmot be settled under the Treaty if
there is no jurisdiction over the parenl company. The real dispute in this case is with
& company over which the Tribunal has no jurisdiction, becanss it is @ Cenadian
company (SASC). 8AS does not meet the Treaty’s requirements.

First, the Treaty clearly states that the Tribunsl has juriediction only with respect to
those compenies whose interests are in dispute. According to article 8 (1) of the
Treaty, juriediction requires “dizputes between a national or company of ore
Contracting Party and the other Coniracting Pariy concerning an obligation of the
latter under this Agreement in relation 1o an investmend of the former [..]"™%,

See Section 3.2, supra.

This {s demonstrated by the budget figures that were approved by SASC to be execuied in Bolivia
by CMME. Ser, among others, Corporate Presentation of SASC for Budget approval end Business
plan for 2012 daied December 7, 2011, R-206; List of Properiles of SASC, B-180.
Counter-Memoriel, par. 258-265,

Treaty, art. 8(1), C-1.
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As shell companies do not exist a5 an independent economic reality, when they initiate
an erbitration, they are not & party with en interest in resolving the dispuie,

SAS’ assertion according to which tribunals caanot incorporate jurisdictional
requirements in the text of the Treaty, but must make & formal interpretation®* of it,
is irrelevant. The Treaty provides werbatim in article B (1) that the jurisdiction requires
that the dispute be belween a company of n Contracting Perty and the other
Contracting State®”. The fhct that the dispute in this case {a with 8 Canadian company,
which is not incorporated in the other Contracting Party under ardicle 8 (1} does not
imply that a new requirement be inserted into the text of the Treaty, On the comtrary,

it is to apply the Treaty.

Spcond, attheugh the need for the dispute to ariss with the party who has an interest
in it emanates from the text of the Treaty itself, e object end purpose conficm this
requirernent. In fact, the promotion and protection of investments under the Treaty
applies solely W investors from the United Kingdom and Bolivis. In this regard, the
Yienna Convention i5 clear that the same value needs o be given o the provisions of
the troaty e to its object and purpose, when interpreting its meaning*s,

The object and purpose of the Treaty, as stated in its peamble*”, are to encourage
investment by companics of one contracting perty in the tertitory of the other
vontracting party. Te this end, the Treaty provides these compeanies with a special
protection, which includes a cammitment to resolve disputes that may arise through
arbitration. Its object end purpose is not to provide investment protection and arbitral
jurisdiction to mmy foreign company clever enough to establich a shell company in a
British temitory such as Bermuda. Nor is it the will of the Stales to extend the
protection of investment ircaties they entered into to emy company in the world;
Bolivia, in partienlar, has not concluded an investment treaty with Cenada to protect
Cynadian companies such as SASC, Te allow the use of s shell company to establish
jurisdiction would disavow Bolivia's consent.

§ £ &5 &

Reply, par. 137,

Treaty, art. (1), C-1,

Vienna Convention, art 31, RLA-11.

Treaty, Preamble (“Recogrising rkar the encouragemen! and reciprocal protection snder

intertational agreement of such invesiments will be conducive 1o the stimulation of individuc!
Laisiness initintive and will increave proyperity In both States), C-\.,



To demoncstrates the interest of Cansda in this dispute, Bolivia requested, on December
16, 2014, public documents to the Canadian Foreign Ministry under the docess o
Information Acr™, After several exchanges of commumication, on February 25, 2016,
we were informed that there were over B50 pages of response but the Foreign Ministry
was still reviewing the documents. Bolivia reserves its right to submit these
documenis once they are reported by the Foreign Ministry.

Third, arbitral tribunals have confinned that the content, ohjeet and purpose of the
Treaty preclude the existence of juridiction over 8 dispute raised by a shell company.

The Loewen tribunal faced a case in which an interestod party changed nationality
(Canadian to US) while the arbitration was ongoing. While much of iis analysis
focused on whether it was sufficient that the party wes Canadien at the beginning of
the arbitration, il finally concluded that it lscked junsdiction because the party
concertisd was 0o longer protected by the investment treaty:

Claimant TLGI urges thai since it kad the requisite nationality at the time the
claim arose, und, antedate the time that the claim was submitted, It is of no
consequence that the present real party in interest - the beneficiary of the claim
- {5 dn Amiernican cltizen. Both as a mailer of historical and currems
international precedent, this argument must fuil'.

Stmilarly, in the case of & group of companies controlied by sn unprotected parent
company, the Vewoklim Holding tribunal pierced the corporate wveil in order to
pscertain the real party to the disputa, with important consequences in terms of its

In addition, it has been shown that the Venezuelan compary Industrias Venoco
CA that controls Venoklim is in turn effecitvely controlled by the Venezuelan
company Irversora Petroklim, C.A. {...) Given this reality, Varoklim may not
be treaied as an internaiional bivestor in the terms of the Imvestment Law,
which means that it cannot base ifs request for arbiiration on Article 22 of that
law, which iz applicable only to foreign investors. Consequently it cannot be
granted the protecrion of the Duich Treaty, whick it seeks to invoke through
the reference made by said Article 22°7.

Communications betweon Bolivia and the Cenadian Foreign Ministry between December 16, 2014

284,
285,
286.
287.
Jurisdiction;
Iy
and Fehruary 25, 2016, R-218.

1

71

The Logwen Growp, Inc. ond Raymond L. Loewen v. Unired States of America, 1CSID oase No,
ARB(AF)W9R/3, awerd dated June 26, 2003, par, 223, RLA-223,

Vemoklim Holding B.V. v, Bolivarian Republic of Venezwela, ITSID cnse No. ARB/12/22, award
dated April 3, 2015, par. 148, RLA-224,
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289,

290,

Other tribunals have ordered to pierce the corporate veil 1o anatyze who is the real
party to the dispute and decline their junisdiction. This is so because the JCSID
Convention containg & provision similar to that of the Treaty, according to which &
tribimal has jurisdiction to decide “amy lega! dispute arising directly out of an
invesiment, betwesn a Contracting State |...] and a ratlonal of another Contracting
State [,

In T34 Spectrum, for example, the tibunal considerad necessary to pieroe the
corparats veil to determine the party whose interests were in dispute. When it got
knowledge of the identity of the party truly in dispute, it declined its jurisdiction over
the claims of the claimant:

The Tribunal has found above that in the application of the second part of
Article 25(2)() it is necessary to pierce the corporate veil and establish
whether or noi the domestic company was objectively under forelgn control.

{-]

The only conclusion that can be drawn from the information and evidence
available to the Tribunal Is thus that the wltimare owner of IS4 on and eround
the dmie qf consen? way the Argentinian cliizen Mr. Jorge Justo Neuss. [...]
[TTha Arbivral Tribunal thevefore lacks jurirdiction #o examinme TSA's
cloims'™,
SAS’ last resort is to refir to several tribunal decisions that declared themselves
competent. However, the cases cited do not support its position. Sahzta — like the rest
of the tribunals cited by SAS*" — does not deal with the same legal question as the
Tribunal in this case. The tribunal m Salukz declared that it has to rule on the
objections to its jurisdiction on the basis of the treaty’s provisions, which meatt that
it was not authorized 1o alter the definition of “investor™ 4%, If the tribunal in Selka
had been to ruleon whether a shell compeny could be considered an mvestor under

47

4M

ATS

T8

Convention on the Settlement of Investment Digprules Between States and Nationals of Other States
of the Internetional Centre for Sertlement of Investment Digputes, art. 25(1), RLA=225.

T8UA Spectrum de Argenting 8 4. v. Arpentine Repubiic, JCSID ease No. ARB/AS/S, award dated
December 19, 2008, paras. 150-162, RLA~226.

Reply, par. 187, viting Godd Reserve fne. v. Bolivarign Republie ¢f Venezwela, 1ICBID case No.
ARB (AF09101, award dated September 22, 2014, per. 255, RLA-1T; Fukay Universal Limited v.
Russia, PCA case No. AA 227, CNUDM], partial award on jurisdiction and admissibility dated
Navember 30, 2009, paras. 432435, CLA-113; Sicg and ofhern v. Arab Republic of Egypt, 1ICSID
case No. ARB/05/15, decision on jurisdiction deted Apil 11, 2007, parss. 208-210, CILA-114;
ADC v. Hungary, ICSID casc No. ARBA3/16, award dated Ociober 2, 2006, paras, 357 and 359,
CLA-35; Tokins Tokelde v. Ukratnz, 1CSID case No. ARB/02/18, decision on jurisdiction dated
April 29, 2004, par. 77, CLA-115.

Salukn Investments BVv. Czech Republic, UNCITRAL case, partial eward dated March 17, 2006,
par. 240, CLA-46.
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the definition of the treaty, it would have reached the same conclusion that Bolivia
defends in this case,

Second, notwithstanding that a dispute under an investment treaty canmot exist with a
shell company, the fects of this case demonstraie that the dispute is not with SAS.

In fact, SASC is the one who initially had an economic interest in this arbitration,
Therefore, it has not only promoted it through a shell company (SAS) but has also
sought agreemenis for funding and guaranteed them. As Bolivia has been gble to
establish*”, SASC hes informed its investors about the execution of an agreement
with s third party funder and provided guarantees (acts that are apecific to a party with
an interest in the outcome of a dispute). Similarly, by virtue of the agreement with the
fonder of SASC, that SAS has refused to produce, the funder could also have a direct
interest in the Tribunal’s decision.
On May 23, 2013, the Campany [SASC] entered into an agreement (he
‘Arbitration Costs Funding Agreement’) with a third party funder (the
‘Fund’} pursuant to which the Fund will cover most of SASL's [South
American Silver Limited] future costs and expenses related rto its
international arbitrafion proceedings against Bolivia. {...] Under the ferms

of the privileged Arbitration Cosis Funding Agreement, the Company has
given cartain warraniies*™,

Therefore, SASC has been the only company that made en aileged invesiment in
Bolivia, and the only one who hes had an interest in starting thiz arbitration and obtain
a favorgble award. Should SASC want to imvoke the rights granted by the Treaty, it
has to directly meet the requirements (end not through s third party such as SAS) to
which the consent from the Staie to arbitration is granted.

SAS’ cialms cannot be consldered by the Tribunal since SAS does not
have clean hands

SAS ingists that its claims are admissible and are subject to the jurisdiction of the
Tribunal, even though they are flawed by the illegality of its actions. In fact, SAS
argues thal “Bolivia’s entire legal case on this matter resis on the assnumption that a
‘clean hands’ doctrine exisis as a matter of law™™, and argues that this prineiple does
n exist™?, SAS also states that the underlying eriteria of clean hands — assuming

m

L1, ]

Requesl of Cautin Juticatum Sohd, par. 16.
Managemeni's Discussion & Analysis of SASC published August 7, 2015, pg. 4, R~148,

Reply, par, 197,
Id,, par. 197.
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this docirine was recognized ~ are not met in this case®®’. Ultimately, SAS argnes thai
its unlawfal conduct, which it dimisses as mere “#hires mstances of alleged unclean
hands™2, “cannot possibly be matters affecting the Tribunal's jurlsdiction"* gince
they did not take place at the time of its alleged investment,

Ag explained by Bolivis in its Counter-Memorial, SAS does not appear before this
Tribunal with clean Aands. SAS is responsible for much more than “three instances”
of improper and {llegal conduct in relation to its alleged investmem and, as a result,
ite claims are inadmissible and are found outside the jurisdictional scope of this
Tribunal. The vast evidence presented by Bolivia demonstrates SAS® misconduct,
The evidence uncovered by Bolivia after the phase of document production has
confinned SAS’ wrongdoing during the execution of the Project.

Hemce, the claims presented by SAS before this Tribunal are inadmixsible {Section
4.2,1) end are exciuded from the jurisdictional scope thereof (Sectlon 4.2.2). Despite
not having the burden of proof, Balivia has presented conclusive evidence supporting
its jurisdictional pbjections (Sectlon 4.2.3). For this reeson, the claims presented by
SAS must be dismissed by the Tribunat,

The “zlean kands™ doctrine is a principle of infernational Jaw and intermational
public policy that renders SAS® clalms inadmissible tn ¢this arbitration

SAS appears befbre this Tribunal without “clegh kands”. BAS® conduct and iltegal
acts in Mallku Khota* prevent it from filing before thig Tribunal claims for damages
allegedly suffered.

In an attempt to salvage its claims, SAS states that the “entire case on weclegn hands
fof Bolivia] ix findamentally flawed™%, 8AS bases its claim on two main arguments:
according to SAS, the docirine of cdean handy does not exist under nternational

A

Id., par. 198,
Id., par. 199.

See Section 4.2, supra.
Reply, par. 197,
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law*™, end even if il did, the criteria for its application erc not verified in the present
cage"®,
SAS’ arguments are based on an incorrect and narrow understanding of the doctrine

of clean hands (Sectionm 4.2.L.1) and oo an incotrect interpretation of case law
{Section 4.2.1.2).

42.1.1 The clean hands docirine is recognized in intarnationel law and is part of

301.

302.

international public policy

SAS cleims thet the “clean Aands™ docirine is not a principle recognized by public
international law or international investment law'. That is not true.

First, the “clean hands™ doctrine is the manifestation of a fundamcntal principke of
law and international law: good faith**. In keeping with its origing, the “clean Aands™
doctrine is widely recognized, both in civil law and common law systems *®, as &
“peneral principle of law thot should be applifed] in all coses™".

The “clean hands™ doctrine is included i legal the maxim “he who comes fo equaty
Jor relief must come with clean hards™*? and on the principles ex injuria jus non

434

Lo

oy

Reply, par, 201-211.
Reply, par. 212-21%.
Reply, par. 201,

M. Kotayr, “Good feith (Bona Gde)”, Max Planck Encyciopedia of Public International Law, 2009,
peres, 5-6, 7-9, RLA-227.

R Krindler, “Corruption in International Irvesiment Arbitration: Jurizsdiction and the Uncloan
Hends Doctrine™, in Bapwesn East and West: Essays in Horowr of Ulf Frank, K. Hobér and others
(eds.), Juris Publighing, 2010, pg. 317, RLA-66, quoting paras. 242 and 817(2) of the Burgerlichea
Gesetzbuch, See, also, IN. Pomeroy, A Tregrise on Kguity Jurisprudence, 3" edigidn, Bancrofi-
Whitney Company, 1941, par. 297 (“{3]t is rather g universpl yule suiding and regulating the action
of equily cowrts in their imtesposition on behalf of witors for any and svery purpore, their
admimsiration of any and every specles of relfef™) (Emphaais added), RLA-228.

R. Moloo, A Khacheturien, “The Complisnce with the Law Requiremem In Imemstionsl Law,”
34 Fordham International Law Josrnal 1473, issuc 6, 2011, pg. 1485, RLA-67.

G, Fitbmagrice, "“The General Principles of Intermationst Law Comsidered from the Stndpoint of
the Rule of Law”, 92 Rewue Comadlenne de Droir International 1, 1957, pg. 119, quole in P,
Dumberry ¥ G. Dumas-Aubin, *The Doctring of ‘Clean Handa' and the Inadmissibility of Claims
by Investors Breaching Imemationai Human Rights Law", 10 Transnational Dispure Management,
{ssue 1, 2013, pg. 1, RLA-88, See, elso, Tasiey v. Milligan, House of Londs Judgment, [1993] 3
WLR 126, pg. 344, par. C, RLA-229.
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441

oritr®®, nemo auditur propriam turpitudinem allepans™, ax turpi causa non oritur
actio®™ or ex dolo malo non oritur actio®®, The “clean hands™ docirine operaies s
an impediment to the admisaibility of the claims in csses where the claimant has acted
ineppropriately in relation to the subject matter of its claims,

As Pomeroy expleins regarding the application of this principle in the United States:

[Wikenever a party, who, as actor, seeks to s&t the judiciol machinery in
motion and obtain some remedy, has violated consclence, or good falth, or
other equitable principle, in kis prior conduct, then the doors of the court will
be skt against him in limine; the court will refuse to interfere on kis behalf
to acknowledge his right, or to award him any remedy™™.

The “clean kards” doctrine is a principie of Enghish common law the application of
which cen be traced back to at least the 17" century*®, The principle of ex furpi causa
non oritur actio, one of the forms in which the principle of “clean hands” is expressed,
was applied by the House of Lords in Stone & Rolls v. Moore Stephens'™ to dismiss
the complaint of a company against its auditor for not having detected a framd for
which the compeny itself was responsible, who had only one ownar and manager (the
one who sought o sue) *®. Similarly, the Court of Appeal of England and Wales in
the Safeway Stores v. Twigger case held that the principle of ex furpi causa prevenied

g i Fo

Hulley Enterprises Limited (Cyprus) v. Russian Federation, PCA case No. A 226, fipal award
dated July 1B, 2014, par. 1360, CLA-13Y; Yukay Untversal Limitad (Tsle Of Man) v Russian
Federaiion, PCA case No. AA 227, final sward dated July 18, 2014, par. 1360, CLA~122; Veteran
Patrolewm Limited (Cyprus) v. Russian Federation, PCA case No. AA 228, final award dated 18
July 2014, per. 1360, CLA-123, See, also G, Fitzmautice, “The General Principles of Intxrnational
Law Considered from the Standpoint of the Rule of Law”, Recuell des Cours, 1957, pas. 117-120,
RLA-2M. H. Louterpacht, Recognition in International Law, Cambridge University Presa, 1947,
pges. 420-421, RLA-74,

Counter-Memorial, par. 272.

R. Kraindler, “Cormuption in Internationsl [nvestmernt Arbitration: Jurisdiction and the Unclean
Hands Doctring”, in Batween East and West: Kssays in Honour gf Ulf Frank, K. Hobér apd others
(eds.), Juris Publishing, 2010, pgs. 317-318, RL-A-66.

Inceysa Fallisoletana S L. v. £f Salvador, LCSID case No. ARB/3/26, eward deied Augnst 2, 2006,
pavas. 240-241, RLA-6S,

I N. Pomeroy, A Treaiise on Equity Jurisprudence, 5% edition, Bancrofi-Whitney Company, 1941,
pHT. 397, RLA-218,

Joner v. Lenthal, Hovse of Lords Judgment, [1669] 1 Chan, Caa. 153, pg. 739, RLA-230,

Stone & folls Led fin liguidation) v. Moore Staphens {a firm), House of Lords Jodgment, [2009] 1
AC, RLA-233,

Jd., pge. 1462 and 1476.
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306,

0%

308.

the claimant from claiming the reaponsibility of its farmer employees and directors
for the payment of fines that had been imposed on these companies®™'.

The “clean hands™ doctrine is also recogmized m German law, in the Biirgerliches
Gesetzbuch or BGB, the German Civil Coda. As noted by one comumentator, *fi7hls
principle [is] developed from the principle exceptlo doli spectalis seu prateriti of
Roman and Common law. It correspords to the ‘unclean hands’ defense fnown in
Anglo-American law™%,

Furthermore, in French law, the principle nemo auditur propriam rurpliudiner
alieguns is applied by the courts which recognize that “#he principle that ro one can
seek justice based on its own foult* ™, The “elean hands” doctring is thus, s reflection
of the principle of good faith and is, also one of “rhe general principles of law
recognised by civilized nations”*™ under article 38(1)(c) of the Statute of the ICJ.
There is no doubt that it is & relevant and applicable principle in this case®,

Second, the principle of “clean hands™ has been recognized as guch or in the form of
some of the principles ovtlined above, as an accepted principle in intemational 1aw™5,

This principle was analyzed by the tribunal in the A Warrag case - with the depth it
deserved and not just over the “sirface” as BAS suggests®’. Although the claimant
argued that the principle of “clean kands” was “irrelevant” in such case, the iribunal

m

502

L)

34

S0

S0

Safeway Stores Lid. And others v. Twisger and others, Houge of Lords Judgment, [2010] EWCA
Civ 1472, pgs. 1629, 1634-1635, RLA-234,

R. Kreindler, “Cormupticn in Inlermational Investment Arbitration: Jurisdiction apd the Unclean
Hands Doctrine”, in Between East and West: Ersays in Honour af Uif Fronk, ¥ Hobér et al. (eda.),
Juris Publishing, 2010, pg. 318, RLA-66.

French Supreme Court, 2 Civil Chamber, Ruling dated Fehrusry 4, 2010, n° 09-11 464, RILA-
235. See, also, French Syprems Court, 2° Civil Chambes, Ruling dated Jamuary 24, 2002, o°
99-16.576 (Ma victim can only oblain compenzation for the loss of its remuneration if the lafter i
lowfu™) (free iranslation of “wme victime re peut obtenir I rdparation de la perte de sey
rémundrations que si celles-¢f sont licties™), RLA-136.

R. Kreindler, “Cormuption in International Invesiment Atbitrotion: Jarisdletion and the Unclean
Hands Dootrine”, in Between East and West: Bysaye in Honour of Ulf Frank, K. Hobér et al. (eds.),
Furis Publishing, 2010, pa. 318, RLA-66,

P. Dumberry, G. Dumag-Aubin, “The Doctrine of *Clean Hends® and the Inadmlesfbllity of Claims
by Invesdors Breaching International Human Rights Law”, 10 Fransnational Dispute Management,
ingue 1, 2013, pg. 3, RLA-88.

B. Cheng, General Prirciplas of Law as Applied by International Courts and tribunafls, Cambridge
University Press, 1953, pg. 155, BRLA-T3,

Counter-Memorial, par. 209,
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s

He

acknowledged that “fthe ‘clean hards’ principle hns been invoked n the coniexd of the
admissibility of claims before international courts and tribunals”**, Teking into
account that the claiment had “ffalled! to wuphold the Indormesian laws and
regulations” and had “facted] in a manner prejudicial to the public interest™, the
tribunal in 47 Warrag delermined that the proven conduct was within the scope of the
“clean kands™ doctrine and that, therefore, the submitied claims were inadmissiblie™,

Similarly, the tribunel in Fraport I considered that in the field of intemational law,
the principle of “clean hands™ or “docirines 1o the soms effect” allow to reject the
application of the protection of an investment treaty to an illegal investment®'!. SAS
makes an flawed criticism of this award, claiming that it makes a simple “tangentiaf
reference” to “elean hands' 812, In fact, the analysis of “clean Aands™ wes fundaments]
for the Fraport II tribunal in deciding whether an illegal investment may or may nat
benefit from the protection of the treaty*'?, The Frapore I tribimal concinded that an
illegal investment cannot be protected by an investment treaty™*,

Third, the “clean hands” doctrine has also been recognized as part of international
public policy, which has been defined by arbitral tribumals as “an infernational
consensus as fo universal standards and accepted norms of conduct that must be
applied in all fora™"*, International public policy can prevent improper clabms®'%.

Haskam Talgat M. Al-Warraq v. Republic df Indonesria, UNCITRAL case, award dated December
13, 2014, par. £46, RLA-7D.

K, par. 647,

Heshar Talnat M. Al-Warraq v. Repubfic of indonesia, UNCITRAL case, award dated December
15, 2014, par, 647, RLA-70, To be clear, it wes not because prosecutions end convictions had been
catried out that the Al Warmq tribunal foond fn favor of the respondents, as SAS incorrectly
suggests (Reply, par. 208). Instead, such medsures were proof that the claimant did not come before
the tribumal with “clear hands”, fects on which the wibunal relied bt it decision.

Fraport AG Frakfirt Airport Services Woridwide v. Republic of the Phitipines [{f], ICSID case
No. ARB/11/12, award dated Desember 10, 2014, par. 328 and footnotes 386-387, RLA-7L.

Reply, par. 209 end footnoie 444,

Frapor¢ AG Fraakfurt Aivport Services Worldwide v. Republic of the Philipines {11}, 1CSID case
No. ARB/11/12, award dated Docember 10, 2014, Section VLB, RLA-71.

Id., paras. 467-468.

World Duty Fres Company Limited v. Republic of Kenya, 1CSID case No, ARBAY/7, award dated
October 4, 2006, par. 139, RLA-68.

Fraport AG Frenkfurt Airport Services Worldwide v. Republic of the Philipines, 1C8ID case No,
ARB/L/25, Dissenting opinion of Bermnardo M. Cremeades dated July 19, 2007, per. 40, BLA-237,
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The tribunal in World Duty Free dismissed the claims, because it felt that they were
based on a conduct contrery to international public policy'". Similarly, the tribunal
in Plama denied the Claimant protection under the Energy Charter Treaty on the
grounds that ite claim was based on a conduct contrery to international public policy
and to the principle of nemo auditur propriam turpitudinem allegans"'®, by invoking
a contract that had been entered by illegai means.

The “clean hands™ doctrine, a fundamental manifestation of the principle of good
fajth and undeniably past of international law end international public policy, prevents
the Tribunal to declare SA8* claims rdmisaible,

SAS’ attempt to distort or belittle the legal evidence that confirms the existence of the
principle of “clean hands" is useless

SAS argues that “ro principle of ‘clean hands’ exists as a matter of imlernational
faw"™S"? and, to support it, allegedly scans arbitral case law which it sonsiders to be
“uneguivocally against Bolivia™™*. This statement i not correct and is based on an
erroneous interpretation of international case law.

First, S8AS argues that the IC] and the Permanent Court of International Justice
CPCLY™) “declined to declare that the clean hands doctrine exists in international
law, despite having had many opporiunities 1o do 0™, This clasaification of the
reagoning of such courts is incorrect.

Lk}

sla

g

World Duty Free Company Limited v. Republic of Kerya, ICSID case No. ARB/ODYT, award dated
October 4, 2006, par. 157, RLA-68.

Plama Consortium Limited v, Bulgaria, ICSID case No, ARB/03/24, award dated August 27, 2008,
par. 143, RLA-69.

Reply, par. 201.

M.

Id., par. 202,
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First, SAS argues that in Lo Grand™ and Avena™”, the ICJ implicitly rejected the
application of the doctrine of “ciean handy”. However, none of these cases dealt with
ths principle of “c/ean hands™; moreover, the principle is rot even mentioned in any
of these cases, so they are imeievant.

Second, the Ol Platforms and Legality of the Uss of Force cascs do not suppart SAS*
position because the ICT concluded, on both occasions, in favor of the party who filed
the objection of “clean hands™**, These two cases are insufficient to couclude, as
intended by SAS, that the ICJ “Aas declired™ ** to recognize the principle of “clean
hands”, The cases cited are simply false leads on which SAS relies given the lack of
legal basis for its position. In contrast, the opinions already quoted by Bolivia of
judges of the ICJ that have invoked and relied on the principle of “clean hands™
confirm that the ICJ meintains a favorebie attitude towards this manifestation of the
principle of pood faith™*, In fact, at least one of the cages cited by SAS admits that

La Grand (Germany v. United States of America), 1CJ nuling dated June 27, 2001, ICJ Reparts,
paras. 6163, CLA-117. The USA argues that “it wowld be camrary to basic principler of
adminlstration of justice and equality of the Parties to apply against the United Siates alleged rules
that Germiany appears Bot lo acoep! for iself” (par. 63), IC) did ot consider it relevant to comment
on thiz izsue, since the evidence submitted by the USA “did mof justfy the conciusion fhat
Germany's own practice fails te conform o the standards i demands from the United States™ (par,
63),

Avena and others of Mexican nationality (Mexice v. USA), ICF Buling dated March 31, 2004, ICF
Reports, paras. 45-47, CLA-118. As in Lg Grand, the USA argues that “the claim of Mexicn iv
inedmissible in that Mexico skould not be allowed to invoke against the United Statex standards
that Mexico does mof follow in its own practice. The United Stater corlends thai, in accordance
with basic principles of administration of fustice and the equallty of States, bath Litigants are to be
held aecountabie to the same rules qf international law, The obfection in this regard was presented
In tarms of the interprofation of Arvicle 36 of the Fienna Comvention, in the setse that, secovding
to the United States, a treaty may not be interpreied 5o as to impase a siga(fcantly greater burden
on any ong pariy than He other™ (par, 45). The 1CJ deemed that art. 36 of the Yienna Convention,
was not 8 motive of objection oft admisaibility of the complaint of Mexico (par. 47).

In the case of O Plagorms, the ICJ, dirmizsed the claims for compensstion of Imn, which
cvidently made it “unsecessary for the Court lo examine the argument [...f that Inan might be
debarved from relief on its claim by reason of its own conduct” (Ofl Flatforms (Islamic republic of
Iran v. United Statas of Amertca), ICT Ruling dated November 6, 2003, merits, ICJ Reports, par.
100, CLA-116), In the case regarding the Lepality of the wsa of force, “[hlaving refected
Yugasievia's requests on grounds of lack of prima facie jurisdiction, the Cotwrt did not find it
recarsary o address the armiment abowt Yugosiovia’s lack of clewn hands.” (S. Sciraebel, “Clean
Hands in the Counl®, 31 Studics in Tranmaatiorai Legal Policy, 1999, pi. 74, RLA-B9),

Reply, par. 202,
Counter-Memorial, paras, 280-282.
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320.

the “clean hards” doctrine is a geners] principle recognized by civilized nations®
and, as such, con be applied by investment tribunals.

Second, SAS relies on the observations of Special Rapportenr John Dugard m the
Sixth Report on Diplomatic Protection regarding the eventual inclusion of an article
governing the “cl/ean hands” doctrine, in the draft of articles on diplomatic protection
of 200433, However, the report by Prof. Dugard iz only on whether it is appropriate
to codify the principle of “cleaa hands” as part of the right of diplomatic protection.
SAS distorts the opinion of Prof. Dugard on “clean kands™ by suggesting thet it is an
analysis on the existence of this principle, generally, under internationial law*”.

SAS also relies on the opinion expressed by Sperial Rapporieur Jemes Crawford, on
the Second Report on State Responsibiity, 1o suggest that the principle of “clean
hands” cannot be considered as part of the institutions of customeary international
law*¥. Once agnin, SAS misundersiands the doclrime it quotes. The “clean hands™
dociring was discussed as part of the draft of articles on the circumstances that exclude
the wrongfulness of the state conduct, i.e, in a chapter “not concerned with such
procedhural questions as locus standi, or with the admissibility of claims™ ®'.
Therefore, this argument is not relevant to this case.

Third, SAS resorts to the only ruling that it thinks may be useful, the Yiukes case,
which is wrongly presented as “the mast considered expression of the status of the
clean kands doctrine in [investment arbitratiorn]” **. However, the Yukos ruling docs
not reinforce the position of SAS and is not that respected by the arbitral community
as SAS pretends it to be.

First, SAS conveniently ignores that the Fukns tribunal recognized that the “prisciples
associated with the clean hands docivine, such as {...] ex infuria tus non oritur have

527

e

529

ERE

531

532

Nike Revowrces (Bangladesh) Lid. v. Bangiadesh and other, ICSID case No. ARB/10/1]1 and
ARB/10/18, decision ot jurisdiction dated August 19, 2013, paras. 478 and F., CLA-124.

1. Dugerd, Sixth report on diplomatic protection (5T Scesion of the Inmmatone] Law
Commission), A/CN.4/546, 2003, par. 1, CLA-119,

Reply, par. 205,

I

International Law Commission, Second Report on Stafe Responsibility by Mr. James Crawford,
Special Rapportesr (May 3 — July 23 1999), Document A/CN 4/498/Add.2, in I Yearbook of the
Internationgi Law Commission, 1999, par. 335, CLA-120,

Reply, par. 206,
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322,

been endorsed by the PCLI and the ICJF" *®. This coochugion directly contradiots
8SAS's position and supparts the application of “clean dardy”, under the maxim ax
injuria (as we detailed shove) as part of intemational law.

Second, SAS attempts to minimize the flagrant conwadictions incurred by the Yukos
tribunsl by analyzing the principle of “efean hands" as & general principle of lsw
recognized by civilized pations™*, While it is troe thal the tribunal stated that
“[g]eneral principlas of lew reguire a certaln level of recogrition and consensus™-,
it failed to mention that such recognition and consensus exists between States and not
between the couris and international tribunals. The opinion of the Yukas tribunal loses
all its value since it incorrectly applied imternational law, by not considering states’
practice,

In addition, elthough the tribunal noted that Russia based itself on the dissenting
opinion of Judge Schwebel in the case conceming Milijary and Paeromilitary
Aciivities in and against Nicaragua, it failed in its sitempt to reconcile this with its
own conchaslon, two paragraphs later, claiming that the “cJean hands™ doctrine is not
a genersl principle of infemational law, Clearly there is en obvious coniradiction,
since Judge Schwebel has spoken, at least more than onoe, in favor of the applicability
of the principle of “clean hands™ in international law™,

533

bt

L=

Hulley Enterprises Limiled (Cyprus) v. Russian Federaton, PCA cise No. AA 226, finel award
deted July 18, 2014, par. 1360, CLA-121, Yukos Universal Lissted (Isle Of Man) v. Russion
Federation, PCA case No. AA 227, final award dated July 18, 2014, par. 1360, CLA-122, y Veteran
Petroleum Limited (Cyprus) v. Russian Federation, PCA cage No. AA 228, final award dated July
18, 2014, par. 1360, CLA=123, quoting Diverzion of Water from the Meuxs, PCLI, Ruling dated 28
Jume 1937, persona] opinion of M. Hudson, CPJI Series A/B No, 70, pgs. 73 and 77, RLA-75. See,
aleo, Gabotkove-Nagpmaros Profect (Himgary/Slevakia), Ruling deted Septmeber 25, 1997, 1CJ
Reports, par. 133, RLA-238.

Hulley Enterprises Limited (Cyprus) v. Russfom Federation, PCA case No. AA 226, a final award
dated July 18, 2014, paras. 1361-1363, CLA-121; Yukos Umiversal Limited (Isle Of Man) v.
Ruszian Federmtion, PCA case No. AA 227, fnal eward dated July 18, 2014, parms. 1361-1363,
CLA-122; Veteran Petroleum Limied (Cpprus) v. Russian Federgiian, PCA case No. AA 228,
fina) award dated July 18, 2014, par. 1361-1363, CLA-123,

Hulley Enterprises Limited (Cypruy) v. Russian Federation, PCA casc No, AA 226, fina] awerd
deted July 18, 2014, par, 1359, CLA-121; Yukos Universal Limited (Isle Gf Man) v. Russian
Federaron, PCA case Na, AA 227, final award daied July 18, 2014, par, 1359, CLA-122; Faroran
Petroleum Limited (Cyprusj v. Russion Federution, PCA case No. AA 228, final award dated July
£8, 2014, par. 1359, CLA-123,

8. Bchwebel, “Clean Hands in the Cowt”, 31 Siudies in Transnational Legal Policy 74, 1999, pe.

4 (M5 the doctrine gf clean hands one that is supported ia internationa! law? In my view, it 14™),
RLA-#9,
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326.

a7

S

Consexqquently, the slleged conclusions from an igolated tribunal se Fukos in relation
w the principle of “clean hands™,*’should not prevent this Tribunal from performing
its own mnalysis and reach its own conclusion. As explained above, the “clean handy”
doctrine, which is nothing but 8 manifestation of the principle of good falth, should
be recognized as a valid, enforceable and binding principle of international law,

Fourth, sware that, contrary to its claims, the “clean hands™ doctrine jg a principle of
international law, SAS ingists that its illegal actions do not meet the criteria for
epplying such principle (which SAS aims to derive fram the Guyara v. Suriname and
Niko Resources v. Bangladesh cases). However, SAS’ actions give it “wnclean hands™
because they meet the only requirement that would be relevant: the causal link
between the abuses of SAS and the inadmissibility of it claims,

Contrary to what SAS claims, the alleged criterion of reciprocity is fulfilled in this
case, This criterion requires the existence of a link, a relationship of mutual
dependence between the factual bases underlying the claimant’s complaint and the
facts invoked by respondent rs giving the ¢laimant “unclean hands™*,

The reciprocity of the Parties® obligations i3 enshrined in the Treaty and is implicit in
investment treaty lew. Bolivia had the obligation to provide profection to the
investment made in its territory by e national of the United Kingdom, while SAS, as
alleged investor, was required to invest in accordance with the lews of Bolivia.
However, a8 explained above, SAS (through CMMK) failed with its obligations, as it
systematically ignored the human and indigenous peoples rights of the Indigenus

Hulley Entarprives Limited (Cyprus) v. Russion Federaiion, PCA case No. AA 226, fina] award
dated July 18, 2014, paras. 1361-1363, CLA-121; Yukos Universal Limited (Irle Of Man) v.
Russion Federaifon, PCA case No. AA 227, final awerd dated July 18, 2014, paras, 1361-1363,
CLA-121; Veteran Petroleum Limited (Cyprus) v. Rurmian Federation, PCA cage No, AA 228,
final award dated July 18, 2014, peras. 1361-1363, CLA-123. The only explanation given by the
court of Yulos in its conclusion was ihet ithe defendant hed failed by not quoting "'z single majority
decivion where an international court or tribunal has applied the princlpie of ‘unclean kands’ in
an imer-State or invesior-State dispute ard concluded that, av a principle of intermational law, it
operited as a bar to a claim™ (par. 1362). Since, Bolivia has repeatedly ciied the court in 4!
Warrag, which determined that the principle of “cleaw hands® constilutes an cbatacle to the
admissibility of the claims sobmitted io it, tho "emphatic” denial of this principle by the court of
Fukos hag litile relevance.

Guyana v. Suringms, PCA caga, award dated September 17, 2007, par. 421, RLA-86; Niko

Resources (Bangladesh) Ltd. v. Bangiadesh and oihers, ICSID case No, ARB/1(/11 y ARB/10/18,
decislon on jurisdiction dated Auguost 19, 2013, pares. 421 end 483, CLA-124,
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129,

Communities, in violation of Bolivian law. It was precizely the conduct adopted by
SAS that caused the Reversion™,

As for the other criterie identified by SAS, allegedly resulting fram the Guyanag and
Niko Resources cases™®, lhey do not correspond (o the underlying criteria of the
“clean hands™ dottrine, under any of the legal systems congidered above. 1n addition,
these criteria are incoherent emd inconsistent.

On the one hand, according to the first of those criterie, SAS argoes that the conduct
giving rise to “wnclean hands” should correspond bo & continuous violation of the
obligations of such party™!, The foregoing is meaningless, since it directly contradicts
the criteria of reciprocity, mentioned above. In fact, since Bolivia's intervention was
intended to put an end to the illegal and improper condnet of CMMK, the prinsiple of
“clean hands™ cannot imply that guch jilegal and improper conduct continues. As
expected, English law does not recognize such a criterion of contimiity; quite the

opposite’,

On the other hand, SAE overlooked the conbradiction between the conolusions of the
Giiyena and Nike Resources tribunals i relation to the second criterion (“relief
sought”). While the Guyana tribunal held that compensation for an alleged previous
violation is 8 recourse to which the principle of “clean hands™**? does not apply, the
tribunal of Niko Resources held that the principle of “clezn honds™ did not apply

9%

S

o h)

Q. Fitzmaurics, “The General Principles of International Law Congidered from the Standpoint of
the Rule of Law™, 92 Revue Canadienne de Droit International 1, 1957, pg. 119, cited in P,
Dumberry and G. Dumas- Aubin, “The Dactrine of ‘Clsan Hands* and the Insdmiasibility of Claima
by Investors Breaching International Himan Rights Law™, 10 Transnatioaal Dispute Magagement,
issus 1, 2013, pg. 2, RLA-B8,

Reply, par. 213.

Guyana v. Suriname, PCA case, awnrd dated September 17, 2007, par. 421, RLA-BE; Niko
Resourves (Bangladesk) Lid. v. Bangladesh and others, ICSID case Mo. ARB/1(/1]1 y ARB/10/18,
decision on juriediction dated Angust 19, 2013, par, 421, CLA-124,

As an issue of fact, in the case discussed above, Safeway, "unclean hands® refered to that the
claimants had had anti-competitive behavior, which had beea the subject of fincs by the Office of
Frir Trading. Similarly, we found a frand commiited by the plaintiff in the case of Stone & Rells
that bad caased prioy to the start of the procedure,

Guyana v. Suriname, PCA case, award deied September 17, 2007, par. 421, RLA-86,
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precisely becauze telief sought did mo# relate to the protection against a past

violation™¥,

In conclusion, the “cleqn hands” principle is a principle fully developed under
imtemational law, which is also part of international public policy. [t has been
recagnized as such by international courts and arbitral tribunials and operates as a bar
1o the admissibility of the claims in cases where the claimant has acted improperly in
relation 1o the subject matter of its claims. In this case, considering the inappropriate
behavior of CMMK, the “clean hards” doctrine renders SAS® claims inadmissible
before the Tribunal. In addition, SAS" allegations do not fall within the scope of the
Jjurigdiction of the Tribunal, since they are vitinted by illegrlity, 2s explained below.,

4.2.1 The Tribunal may only exercise its jurlsdiction over an investment that meets

331

the condition of legelity

It is undisputed that the claims vitieted by illegality are outside the scope of the
jurisdiction of investment arbitral tribunals®*, In fact, investment treaties do not
protect investments made violating the laws of the host state™, SAS does not deny
the existence of this requirement of legality or its applicability to this case (nor can it
do 80)*7, but it does try to divert the attention of the Tribunal regarding the {Hegglity.
For this reason, SAS claims thst the illegality is not the result of the violation of
applicable standards for its alleged investment and that the unlawill conduct did not
accur during the process of making the alleged investment.

Niko Resources (Bangladesh) L. v. Bangladesh and others, ICSID caze No. ARB/O/11 and
ARB/10/18, decision on jurisdiction dated August 19, 2013, per. 483, CLA-114.

Answer, Sectinn 5.2,1.1; Forid Duty Free Company Limited v. Republic of Kenya, ICSID cesg No.
ARBAY/?, award dated October 4, 2006, par. 157, RLA-68; Gustav F. . Aomester GmbH & Co
KG v. Republic of Ghana, ICSID cage No. ARB/07/24, award deted June 18, 2010, par. 123, RLA-
AL

Fraport AG Fronkfirt Alrport Services Worldwide v. Republic of the Philipines {11}, ICSID caze
No. ARB/11/12, sward dated December 10, 2014, par, 328, RLA-TL; SAUR international S.4. v.
Argeniine Republic, 1CSID case No. ARB/04/4, decision on jurisdiction and on responsibility dated
hune &, 2012, par, 306, RLA-92,

Reply, par. 219 (SAS recognizes that: “fa]oiwithsiending the absence of an explicit reguirement
wnder the BIT that investments must be made in accordance with the laws of the hosi Siate, [...}
what might be called the ‘Legality Doctrire’ — the requirement that investors comply with the low
of thke host Stale when making an invastment — iv iptplicit in the system of investment lreaty
arbitration™).
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333.

334,

335,

SAS’s allegations are groundless for two reasons. On the one hand, the requirement
of legality it not limited only to those laws governing the admission or the
establishment of en investment in Bolivia (Section 4.2.2,1). On the other hand, the
requirement of legality is not limited to the timing of the invesiment, and in any case,
the illegal conduct of SAS octurred while performing its alleged investment (Sectlon
422.2).

The reguirement of legality is not limited solely o laws relating to the admission or
the estabiishment of an investrent

SAS argues that “violations of host State law not directly concerned with ‘the
admission of investmenis” or ‘investmens regulation’ should not serve as a bar o
Jurisdiction™®, SAS claims that the ruling of the Saba Fakes tribunal sustains its

pogition**?,

Howrever, the assertion (in one paragraph) by that tribunal on the category of laws that
constitute the legality requirernent was an obiter dictum that did oot even take into
consideration the arguments of the parties. None of the parties sought to limut the
corpur juris applicable to the legality requirement to those laws governing the
admission of fareign invesiment™. The tribunal's decigion in Saba Fakes cancemning
its lack of jurisdiction over the claimamt’s claims, merely limited its decision to the
fact that Mr. Fakes had no investment™’, which made the enalysis of the legality
wnnecessary’*?,

Besides being unsustainable, SAS® proposition that many laws of the host State (all
those that do mot regulate the admission of foreign investment) should not be taken
into account to determine the legality of an investment is also contrary to the spirit of
international investment law, In this sense, the S4UR tribunal emphasized that the

% Teply, par. 220,
4., pares, 220-221,

¥ Turkey's opposition was that an investment contrary to the provisions of the host State, eould in no
way be protecied by the ICSID Convention or the invesiment treaty. Mr. Fakes however, argued
that e violation of fundamental legel principies was necesaary so that the condition of legality would
have effect, Saba Pakes v. Turkey, ICSID case No. ARB/07/20, award dated 14 July 2010, paras.
117-118, RLA-61.

51 14, per. 147.

2 Jd por. 148,
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137
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338,

main purpose of tha investment treaty system is limited to the protection of legal
investments:

The purpose of the invastment arbilration system is to protect only legal and
bona fide investments. The requirement of not commiting o Berious violation of

tke Iaw is a tacit condition, implanred in aﬂ APRI because Ir can 1ot be

This opinion was shared by the tribunals in Yukos®™ and Fraport II. The latter, for
example, noted that international protection of an investmend is not available for
illegal investments, at least when the illegnlity refers to “the essence of the
investment™®,

Such exclusion of illegal investrments from protection of indernational law can cnly
be effective if the law of the hogt State i3 considered as a whole to determine the
legality of such investments. As explained above, SAS (through CMMK) violated
fundamental principles of Bolivian and international law, which has as & direct
consequence that its claims fall outside the scope of jurisdiction of the Tritumal under
the Treaty.

The assessment of the legality of an investment skould be carried out throughout the
duraofion of the irvesimen! and the reswlt in this case is that SAS' claims are outside
the scope of jurisdiction of the Tribunal

SAS slates thai Bolivia’s illegality arguments are irrelevant, because the conduct
complained of eccured after making the alleged investment’ss, According to SAS, the
legality (or lack thercof) of an investment ahould be determined only at the time of

¥ SAUR Miernational 5.A. v. Argentine Republic, ICSID case No. ARBAV4/4, decision on jurisdietion
amd on responeibility dated 6 June 2012, par. 308 (Emphasis added), RLA-92. See, also, Phoenix
Action, Lid. v. Czech Republic, ICSID case No. ARBA/S, eward dated 15 April 2009, paras. 100-
102, RLA-T2.

 Hulley Enterprises Limited (Cyprus) v. Russian Federatlon, PCA case No. AA 226, final award
deted July 1B, 2014, par, 1352, CLA-121; Yukos Universal Limited (Tsle Of Man) v. Russian
Federation, PCA case No. AA 227, final eward dated July 18, 2014, par. 1352, CLA-122; Vaterns
Petrolewn Limited (Cyprus) v. Rusyian Federation, PCA case No, AA 228, final award dated July
18,2014, par, 1352, CLA-123.

*%  Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philipines {Ii}, ICSID case
No, ARB/11/12, award dated 10 December 2014, par. 332, RLA-71,

5% Reply, par. 223.
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342.

performing the investment. This statement is basad on @ misinterpretation of the case
law cited hy SAS.,

First, even if (grod non) that legality should be determined only when making an
investment, this does not help SAS, since the unlawful conduet of CMMK oocurred
during the performance of its elleged investment.

In fact, as the Yukos tribunal poimts out, “ft7he making of an investment will often
consist of several convecutive acts and all of these must be legal and bora fide ™ **'.
Since, as we ghall sce, CMMK was gtill in the process of making an investment at the
time of the Reversion Decree, the illegal acts it performed during that time frarne
exclude the jurisdiction of this Tribunal,

Second, SAS" argument according to which it could act ilJegally efter having made
its investment does not hold. In fact, as eccuratzly pointed out by the tribunals in
SAUR and Phoenix Action, the purpose of the investment treaty system is nol to
promote illegal investrents®™3, Therefore, fromn the beginning, the position of SAS is
contrary to the apirit in which it was agreed to establish this Tribunal.

First, the Yukns tribunal expmined whether the iilegal aclions thet had occured
previously ta the investor’s acquisition of the imrvestment {or previously to the investor
being otherwize involved in such mvestment) could exclude jurisdiction over its
claims*®. Since S8AS does not argue a change of owmership of the investinent, the
decision in Fukas is irrelevant Yukos furthermore does not support the position
according to which SAS* unlawful conduct has no effect on the jurisdiction if it takes
place after the completion of the mnvestmeni.

37

Hulley Enterprises Limited (Cyprus) v. Russian Federation, PCA case No. AA 226, a final award
dated July 18, 2014, par. 1369, CLA-121; Yukos Universal Limited {Isle Of Men) v. Russizn
Fedgration, PCA cage No. AA 227, finzl swnrd dated July 18, 2004, par. 1369, CLA-122; Feferan
Petroleum Limited (Cyprus) v. Russian Pederaiion, PCA case No. AA 228, fmal award dated July
18, 2014, par. 1369, CLA-113,

SAUR Intarnational S.A. v, Argenting Republic, ICSID casc No. ARB/I/4, daciston ap jurisdiction
and on responsibility dated 6 June 2012, par. 308 (Renphasis sdded), RLA-D1. See, also, Phoenix
Action, Ltd. v, Czech Republic, ICSID case No, ARB/GSS, award dated 15 April 2009, paras. 100-
102, RLA-T2,

Hulley Enterpriser Limited fCyprus) v. Russian Federation, PCA csse No. AA 226, final eward
dated July 18, 2014, par. 1370, CLA-121; Yukos Universal Limited (Isle Of Man) v. Russian
Federation, PCA case No. AA 227, final eward dated July 18, 2014, par. 1370, CLA-122; Feteran
Petroleum Limited (Cyprus) v, Russian Faderation, PCA caxe No. AA 218, finx] award dated July
18, 201 4, par. 1370, CLA-123.
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Second, in Vamnessa Ventures, the siatement of the tribunal about the moment when
the legality of an mvestmsnt should be evaluated was simply an obiter dictum aince,
in enry case, the parties had not expressed their views on this point*®,

-Third, the Jceysa treaty and the other cases’ treaties in which SAS bases its
position®! contained express clauses on the condition of legality of the investment.
A3 these tribunals®™ have rightly pointed out, these clauses expreasly limit the scope
of the analysis of legality at the time of making the investment. On the contrary, there
Is nothing in the Treaty that limits the analysis of the legality at the time of realization
of the investment in this case.

561

Vannassa Ventures Lid, v, Bolivarian Republic of Venexwala, [CBID case No, ARB(AF04/6, award
dated Jamuary 16, 2013, paras. 165-167, CLA-128.

Incayea Valllsoletana §.L, v. E! Saltvador, IC3ID case No, ARBA3/26, award dated Angast 2, 2006,
par. 201, {in Article III of the Treaty between the Kingdom of Spain and the Republic of El Selvador
it i established that “Eack Coniracting Parsy will prolect in its lerrftory the Investments made. i
gocordatice fo jis daw [ ...J"") (Emphasis addad), RLA-63. Gustav F. W, Hamester Gmhi{ & Co KG
v. Republic of Ghana, ICSID case No. ARBAY7/24, award deted June 18, 2010, paras, 126-127, {in
Article 10 of the Treaty between Germony and the Republic of Ghana, it is indicated that “f7his
Treaty shall also apply to investmants mode prior to {the Treaty 's] entry into force by nationals or
camgoams.r of ﬂ:har Contmctmg Party in the territory of the other Contracting Party congisten]
(Emphasiz added), RLA-31. Quiborax §A., Non Metallic Minerals
SA. and Allan Fask Kapbin v. Bolivin, ICSID caze No. ARB/YG/2, d.eclsinn on jurisdiction daied
September 27, 2012, paras. 255 and 266 (in erl. [(2} of the Treaty beiween the Pluringtional State
of Bolivia and Chile, is indicated that “/¢} ke term !.nml‘menl-s’ xhcﬂ mean any J:imd' of mea‘.r, mch
prqmr!yaadﬂgﬁuofﬂeryﬂnd, aequired gr effected in aecordance 2 1
country receiving the invesomens” (Emphasis added), RLA.-SS Tb!nmr .S‘.d. nuns_mnex de
Carcanlas 8.4, and Autobuses Urbanas del Sur §A. v. Argeniting, ICSID csse No. ARBAS/1,
decision on jurisdiction dated December 21, 2012, peras. 31B-319 (Treaty between Arpentina and
the Kinpdom of Spain, Art, I(2) provides: [ ]he rerm mmrm shall mean any kfnd of a.mu.
fuch as property and rights of every kind, goguine ] g With the ;
of the counlry receiving the investmens’™) (Bmphnsls added). CLA-!ZG- Frapori AG an&ﬁrt
Airpori Services Worldwide v. Republic of Philipines, ICBID case No. ARBA3/25, award dated
August 16, 2007, paras. 335 end 343 {art. 1{1) of the Treaty between Germany and the Phlllpmes,
Sintes “{t}kz erm mvemrmﬂlr shall mean any kind of osset
2 e and regulations of 8 p State [...J°") (Emphasis added), RLA-91.
Hetal-Tech Lid. v, lbbeki.ftan, ICSID cese No. ARBI]OB award dated Oclober 4, 2013, parss,
185-186, 193 {Art. 1(1) of the Treaty between Ifrael and Uzbekisiam, prowdes' “{Uks term
‘irvestments ' shall comprise amy kind of assets, (mplem ¥ i1 i drl g by

regulations {...]") (Bphasis sdded), CLA-127.

Gustav F. W. Homester Gmbl & Co KG v. Ghama, ICSID case No. ARBA7/24, awerd dated June
18, 2010, per, 127, RLA-31; Quibarax S.4., Nor Metallic Mincraly S A. and Allen Fosk Kapidn v.
Bolivig, 1CSID case No. ABB/AG/2, decision on jurisdiction dated Seplember 27, 2012, par, 266,
RLA-56; Teinver S.4., Transportes de Cercanios S A. and Autobuses Urbanos del Sur §A. v.
Argenting, ICSID case No, ARB/09/1, decision on jurisdiction dated Decomber 21, 2012, paras,
318-319, CLA-126; Fraport AG Frankfurt Airport Services Worldwide v. Philipines, 1CSID case
No. ARBA/L5, award dated August 16, 2007, par, 345, RLA-91; Mefai-Tech Lid. v. Uzhekistan,
ICSID case No. ARB/10/3, award dated October 4, 2013, par. 193, CLA-127.
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In conclusion, even in the absence of an exprese provision in the Tresty, the condition
of legality is inherent to investment arbliration, so the demands that are vitiated by
illegality fall guiside the jurisdiction of the Tribumal, The legality of the actions of
BAS (throngh CMMK) should be assessed under Bolivian law &5 2 whole (not only
with respect to those provisions appliceble to foreign investment) and this assessment
should includs actions subsequent to the making of the investrent. Given thal SAS
had not fininhed making its "invéstment"” in Bolivia when the Revergion Decres wat
enacted, rogardless of the temporal aspect, the result is the same: due to the illegal
conduct of CMMK, the claims filed befare this Tribunal are outside its jurisdiction
and therefore must be dismisged.

Although the burden of proof doea not fall on Bolivia, it has submifted and
presented abumdant evigence that SAS does not have “clean hands”

Given the weakneas of its legal arguments on the principle of "clean Agnds” and the
requirement of legality, SAS uses a purely thooretical discussion on the evidencs 1o
distract the attention of the Tritnnal from the facts of the case, SAS® strategy must
not prevail,

First, (he legal arguments on the burden of proof presented by SAS are incorreet. SAS
argues, without any basis, that Bolivia has not provided sofficient evidence io meet
what SAS claims is the eppropriate standard: “clear and convincing evidence™®.

However, the lnmden of proof no longer lies with Bolivia, becausc, in accordance with
Articic 27 (1) of the Rules, Bolivia fulfilled the burden of proof in its earlier brief
proving that the facts that support its objections are based on the principle of "clean
hands" and the illegality of the imvestment, The de jure and de facie armuments
underlying those objections were widely developed in the Counter-Memarial. The
burden of proof now rests with SAS, who, in its Reply, should have presented
evidence to prove that its claims are admissible and subject to the jurisdiction of this
Tribunal, It did not.

Regardless of who bears the burden of proof, the applicable etendard of evidence 10
the allegations of violation of human and indigenous rights test is the preponderance

5 Reply, pares. 229231,
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BOLIVIA COMPLIED AT ALL TIMES WITH ALL OF ITS INTERNATIONAL
OBLIGATIONS

SAS argues that Belivia failed to comply with its obligations under the Treaty end
International law. In this sense, the new arguments laid down by SAS in its Reply are
no more ¢ifective then the previous ones. Bolivia has proven that (i} SAS violated
tuman and indigenous rights of Indigencus Commumities and that, (i) as a
consequence of that infringemnent and the mitnation of growing violence, Bolivia was
obliged 1o protect the rights of Indigenous Communities through the Reversion
Decree.

As to the merits of the dispute, SAS' argumentation cammot succecd. Bolivia has
proven that its actions, including the decision to reverse the Mining Concessions, does
ot constide an imemational wrongdoing becauke it acted under a state of necessity
{Section 5,1); that the Reversion of the Mining Conceasions did not constitute an
expropriation and, much Jess, one contrary to the terms of the Treaty (Section 5.2);
that the Mining Conceasions received, at all times, fair and equiteble, transparent and
good feith treatment (Section 5.3); that Bolivia complied with its ebligation of means
to provide full protection and security (Sectlon 5.4); that the Mining Congessions
were not subject to unreasoneble or discrirpinatory measures (Section 5.5); and that
they did not receive freatment less favorable to the one granted to other Bolivian
investors (Section 5.6).

Bollvia's response to the human and Indigenous rights crisis instigated
by SAS, including its declslon to revert the Mining Concesslons, does
not consititute an internationally wrongful act since there was a state of
nacessity

SAS insiats that Bolivia not only unjustly expropriaied its investment, but also that
the actions of Bolivie violated the provisions of the Treaty regerding the standards of
fair and equiteble treatment, foll protection and security, non impsimmuent of the
investent and most-favoured-nation treatment™™,

SAS is wiong. International law precludes the wrongfiulness of any action taken on
the basis of neccssity and the Reversion Decrez is, obviously, an example of this. The
Draft of the articles on responsibility of States for internationally wrongful acts
("Articles on State Responsibility™) states that:

Necessity may not be imvoked by a State ax a ground for precluding the
wrongfulress of an act not in conformity with an international obligation of

N Reply, Section V,
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that State unless the act: (a) Is the only way for the State to safeguard an
assential interest against a grave and imminens peril; and (B) doex not
seriously impair an essential interest of the Staia or States towards which
the obligaiion exists, ar of tha internationsd community as a whols™.
The ICT and arbitral tribunals apree that necessity prechudes wrongfulness when the
requirements of Articles on State Responsibility are met *? . In Gabctkovo-
Nagymaros, the ICJ held that “the state of necessity is a ground recognized by
customary international low for precluding the wrongfulness of an act not in

conformity with an international obligation™".

The pecessity, therefore, precludes the wrongfulness of the Reversion Decree since
{i) Bolivia acted to protect fundaments] intcrests regarding human and indigenous
righls recognized by the Bolivian Constitution and internetional law; (i) CMMK
represcnted e grave and imminent peril o the rights of the inhabitants of the area of
Mallku Khota; (jii) the only way to protect those rights was to suspend the Project
{ordering the Reversion} in order to pacify the area; and (v} the actions in question
did not seriously affect the findmments] interests of the United Kingdom (or SAS),

Firgt, the eetions of Bolivis throughout the crisis instigatad by the Cornpany, always
sought to protect the fundamental rights recognized by botb Bolivian law and
international law: the human and itigenous rights of the Indigenous Comummities.
As has been explained in Section 3 above, Bolivia had a legal duty to imtervens to
guarantec these rights and restore the social pesce that was altered by CMME.

There is no doubt that the protection of humsn and indigenous rights constitutes &
fundamental interest for Bolivia. The ICJ has indicatad that “one showid not, in that
coniex!, reduce an ‘essentlal interest’ 1o a matter only of the 'existence’ of the State,
and that the whole question was, ultbmotely, to be judged in the light of the particular

m

United Netions, Resporsibility of States for Imternationally Wrongfi! Acts, Resolution approrved by
the Oeneral Assembly No. A/RES/56/83, January 28, 2002, Art. 25(1), RLA-126; Gabedovo-
Nagymaras Project, IC) case, ruling dated September 25, 1997, paras. 40-41, RLA-238,

Gabcitovo-Nagymares Profect, YT case, Ruoling deted September 25, 1997, par. 51, RILA-238;
LO&E Energy Corp., LGAE Capltal Corp. and LGAE Internalional Inc. v. Argentina, 1CSID case
No, ARB/OVI, decision on responsibility dated OQctober 3, 2006, par, 274, CLA-42; CMS Gas
Transmirsion Companmy v. Argentina, ICSID case No. ARB/O1/S, enullment decision deted 25
September 2007, par. 132, RLA-140; Sempra Energy Internatioagl v, Argenting, ICSID case No.
ARBAZ/16, anulliment decision dated June 29, 2010, par, 200, RLA-241; Erron Creditorr
Recovary Corp. and Porderosa Assets, LP. v. Argenting, ICSID case No. ARB/G1/13, amullment
declition dated July 30, 2010, par. 393, REA-242,

D Gubelkovo-Nagymaros Project, ICJ casc, raling daied Scpternber 29, 1997, par, 51, RLA-23B.
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case [.../™™. The LGAE tribunal established that the fimdamental interests include
“ecomomic [and] financtal interests™*™ and the Suez tritumal included, in addition,
the protection of “kealrh and well-being” of individuals™. Humsn and indigenous
rights recognized by internationa| instmments and modern constitutions constitute, as
a minimum, 8 findamental interest,

Second, it is undeniable that CMMK rcpresented a grave and imminent risk to the
husman and indigenous rights of the peoples living on the exploration ares of Mallku
Khota because of its abusc and its lack of knowledge of autonomy of Indigenous
Communities and violent conflicts. CMMK actions promoted and exacerbated social
conflict, generating a canstant violation of the rights of Indigenous Communities in
the Project area,

Third, from August 1, 2012 onrwands, there wes no doubt that the only way to protect
the Indipenous Communities from CMMK's repeated violations was to expel the
Latter in order to pacify the uncontroilable sitnation of impact of the public arder in
the Project area.

First, the Indigenons Commamities ngreed that the expulsion of CMMK from Mallku
Khota was needed to restore social peace, as evidenced by the Minutes of Agreement
signed at Chiro Qhasa on July 7, 20127 and the agreement signed at the Government
Prlace on July 10 of that same year®™.

Sccond, the Departmental Government made ita good efforts available to CMMK in
order Lo ensure the contirmity of the Project bul the actions of CMMIK hindered this

Gobelkovo-Nagymaras Profect, 1CJ case, ruling dated Septemnber 25, 1997, par. 53, RLA-238.

LGAE Energy Corp., LG&E Caplial Corp. amd LGRE Iuternationad Inc. v. Argentina, ICSID case
No. ARBI2/1, decision on responaibility of October 3, 2006, par. 251, CLA-42.

Suez, Sociedad General de Aguas de Barcelona SA. and Vivendl Universol S.A. v. Argendima,
ICSID case No. ARBAI3/19, decision on responsibility of July 30, 2010, par. 260, CLA-43.

Memorandum of Understanding deted July 7, 2012 (“Fowth Point. Anwiiment and Reversion. In
this respect the Minlng Concersinns (sic) of [CMMK] are vald. Thexg arear will revert fo the
Plurinational Sate of Bolivia, kaving such consenvus of the 5 provinces of Northern Potost™), C-
18,

Agreement signed in the Government Palace oo July 10, 2012 (“The Siate will rake over the Mining

Center of Malliu Qhota, thraughout it production chain [.. ] peaceful coexistence, social peace,
JSroe movement between all communitias, and Inkabitanis of the region 1 guaranieed™), C-17,
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result. CMME opted to use COTQA-SA, through iDegal means, to coush the
opposition to the Project, as explined sbove®™,

Ihid, the central government proposed alternatives {such as the temporary
suspension of activities after the violent events of May §, 2012) in order to ensure,
not only the visbility of the Project, but the rights of Indigenous Comrmunities.
I
I

Foyrth, SAS’ proposals to mitigate the social conflit  through community
participation in & neutral commission, the provision of additonal infrastructure or
even, military intervention ™ — would not have helped 10 solve the problem and are
ouly an acadernic exercise (and er post facto) by SAS on whet now seems that the
State could have done,

On the one hand, militarization is an incflective measure to manage conflicts between
indigenous Communities in Northern Potosi. As pointed out by former Governor
Oxmzales,

Referring to the militarization ordered in May 2012, Mr. Gonzales Yulronic
Seems o veproack me for not Aaving taken action since 2011. However,
knowing tha history of violence in Northern Potoxi, I always fek it mecassary
to asvert the dialogue before the action of public forces. howaver importan:
CMMK's Project, for the future of our Department and cur couniry. An
example of this, which I have a clear rexollection of, is the case of the
Amayapampa mine. During the administration of Gonzalo Sancher de
Lozada in 1996, the use of force resulted i a rapid and serious
confruniation that led lo the death of rine Bolivian citizens™.

Moreover, as mentioned by Minister Naverro, “our experience in the Govermment has
shown us thal if the State retakes control, it is the mavt effeciive measure to end a

See Section 2.1.3.3, supra,

Reply, par. 338, Soe, alsa, Reply, par. 281,
Geb. Gonzales 11, par. 43, RWS-4. Xee, also, Navarro, par, 25, RWS-2.
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5.2

United Kingdom, or the international community. The Tribunal therefore
finds that Argentina has satisfied the second condition for the defense of
necessity*™,

As in Swez, peither the Reversion Decree por the other actions by Bolivia harmed a
fundamental interest of the United Kingdom or the intemational community.
However, éven assuming that the interésts of an investor could be considered
fundamental to the United Kingdom or the international corummity, any concorns
about sustained impact was mitigated when Bolivia offered fair compenaation for the
loss of the Mining Concessions based on the investments made.

» L] L]

For all the above, the wrongfulness of the Reversion Decree should be excluded as it
was 2 necessary measure to protect a fundamental inferest, such as human and
indigenous rights, of the grave and irominent peril posed hy the contimuity of CMMK,
withoul any other equivalent interest being affected.

Nar are there reasons for denying that there are grounds to claim that the stete of
necessity applies. The Articles on Staie Responsibility pravide that:

In any case, necessity may riot be invoked by a Siate as a ground for precluding
wrongfilness ifi a} The international obligation in question excludes the
possibility of invoking recessity; or b) The State has contribuied to the
situation of Recessity®™,
Neither of these grounds applies to the actions of Bolivia, First, the Treaty does not
contain any provision that could be interpreted as a prahibition to imvoke the state of
necessity. Second, as has been widely demonstraied, it was CMMEK (and not Bolivin)
who was responsible for creating and aggravating the social conflict that led to the
Reversion. SAS has not ergued, nor can it do so, that Bollvia has been somehow
responsible for the violalions of buman and indigenous rights committed by CMMEK.

Consequenily, the actions of Bolivia, including the Reversion Deeree, could not have
been illegal, even if thase actions were contrary to the Treaty (which Bolivia rejects).

The Reversion of the Mining Concessions doess not constitute an
expropriation (let alene an lllega! expropriation), but rather the

W Swez Sociedad (Feneral de Aguas de Barcelona S.A. and Vivend] Uriversal S.4. v. Argentina,

ICBID case No. ARBA3/19, decision on responsibility dated 30 july 2010, per. 261, CLA-43.

M TInited Nations, Responsibility of Stases for Internatiorally Wrongfid Acts, Resolution approved by

the General Assembly No. A/RES/S6/83, Jarmary 28, 2002, Art. 25(2), RLA-126,
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legitimate exercise of police attributions to protect human and
indigsnous righia

SAS insigts that, in accordance with the Treaty, the Reversion Decree (7) constituted
an expropriation; (ii) was not carried out for & public purpose or social benefit; and
(tif) did not provids an adequate compensation®'. BAS is wrong agein Article 5 of
the Treaty establishes the conditions under which an expropriation must be made:

Investments of naiienals or companies of either Coniracting Farty shall not
be natlonalised, exproprivied or subjected to measures having effect
equivalent to nationalisation or expropriation (hereinafier referred to as
*expropriation”} in the territory of the other Contracting Party except for a
public purpase and for a soclal benefit relared to the internal needs of that
Party and against just and effective compensation. Such Compensation
shall amount to the market value of the imvestment expropriated
immediately before the expropriation or bafore the impending expropriation
became public knowledge, whichever is the eariier, shall include interest at
a normal commercial or legal rate, whickever is applicable in the tervitory
of the expropriating Contracting Party, until the date of payment, shall be
made without delay, be effectively realizable and be freely transferable™.
Consequenily, in arder for an expropriation under the teyms of (e Tresty to be mmde,
the measure shall (i) be a veal expropristion and not & legitimato excrcise of police
powers; (ii) not meet a public purpose or & social benefit; and (jii) oot provide for
adoquate compensation conditions. Bolivia’s actions, including the Reversion Decree,

did not violate these comditions.

It is revealing that SAS states that it does not need to prove it suffered an unjust
expropriation, and that the burden of proof lies with Bolivia that should prove that it
did not expropriate the Mining Concessions’® . Thig statement is incorrect znd
corntrary to the law. In fact, the awarde which allegedly impose the burden of proof
on Bolivia to refute the allegations of expropriatlon®™ do nothing but repeat the
principle that “felack party shall have ihe burden of proving the facts relied on to
support ity claim or defense’” ™. Other awards ¢ited on expropristion confirm that
SAS has the burden of proof.

w

»i

3

4

s

Reply, Sections V(A) and (B).

Treaty, Arl 5, C-1.

Reply, par. 266.

Pac Rim Cayman LLC v, El Salvador, [CSID case Np. ARR/09/12, declslon o Jurlsdicton dated
June 1, 2012, par, 2,11, CLA-147; Saipem S.p.A v. Bangladesh, ICBID case No. ARB/S/7, award
dated Tune 30, 2009, per. 113, CLA-148.

Rules, Art. 24(1).
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SAS has been unable to comply with this burden of proof. The Cleimant has not
demonstrafed that the actions of Bolivie, including the Reversion Decree, (i)
constitute an expropriation (Sectlon §2.1), (i) lackad & public purpose and a social
benefit (Section 5.2.2), or (iii) did not provide For adequate compensation
(Seetion 5.2.3).

The Reversion did not consilutate sn expropriation, but rather the legiimate
exerchie of Bolivia’s police powera over the repeated and continwons violatlons
of human and indigenons righis by SAS and the social confilict therefore
genernted

SAS insists that the Reversion was an expropriation under Article 5 of the Treaty and
claims that “{tfhere is no issue as fo whether on expropriation look place: Bolivia
Jreely concedes that it expropriated South American Silver's Malku Khota Mining
Concessions™ 5,

SAS errs in this staternent bacanse Bofivia has never acknowledged an expropriation,
and even if the Reversion Decree had been an expropration (guod zon), it wonld have
been legal. The Reversion Decree cannot be described as #n exproprietion but rather
as the legitimate exercisc of police powers in response to the crisis created and
aggravated by CMMIK,

Bolivia has the sovereign right to adopt regulative and administrative measures in
aceordance with ity police powers

Inmternational investrent law recognizes that treaty provisions o compensetion for
expropriation are not applicable lo messures adopted in the sovercign exercise by the
Btate of its police powers, These police powess include all measures that {1} are taken
to safeguard an impartant public interest and (ii) are proportionate to it,

As explained by the tribunel in Tza Yap Shum, a State action is an exercise of its police
powers “when it warns that the State acts in pursuit of public interest of grear
imporiance as preserving order, health ar morals [...J™%. Thus, the tribnmal indicated

B4 Reply, par. 262, quoting Answer, par. 332.
51 Tyo Yap Shum v. Peru, ICSID case No, ARBAYT/6, award dated July 7, 2011, par. 95, RLA-244.
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that, for example, “the coafiscation or seizure of praperty for fallure to pay taxes Is a
legitimare (o0 of tax administrations {...J™™",

The tribunal in Fireman’s Fund Insurance Campary, chaired by Professor Albert Jan
van den Berg edded that there should also be “proporiionality between the means
emplayed and the aim sought o be realised [...J™%.

Signing an international treaty does not imply that States relinquish their authority
and sovereign prerogative to act in the public interest {without paying compensation
to foreign investors), especielly when faced with threats to public order, health and
marality. This is so because, s indicated by the CME tribunel, “/rjegulatory
maasyres are common in all types of legal and economic systems in order o avold
use of private property contrary fo the general welfare of the (Bost) State™®®,

There is no substantial disagreement on the fact that Stetes retain their right to exercise
police powers for regulation and internal control. This was the case of tribunals in
Saluka, Methanex and Chemsura, which had among its members Jemex Crawfond,
Gabrielle Keufmann-Kobler, L. Yves Fortier, Charles Brower and V.V, Veeder, who
have recognized this sovereign prerogative™.

i

Id.

Fireman s Fund Insurance Company v. United Mexican States, ICSID case No, ARB(AFY0201,
eward dated July 17, 2006, par. 176, RLA-247.

CME Czech Republic B.V. v. Crech Republic, UNCITBRAL case, partial award dated September 13,
2001, per. 603, CLA-50.

Salukea Investments B.V. v. Czech Republic, UNCITRAL cuse, partial eward daied darch 17, 2006,
paras, 254-255 (“The Tribunal acknowledges that Arilcle 5 of the Treaty in the present case is
drafied very broadly and does rot contaln any exceplion jor the exercise of regulatory power.
However, in using the cancapl of daprivation, Article 5 imports into the Trealy the customary
International law nation that a deprivation can be jusfified if it ravulis from the exercise of
requlatory actions elmed at the malntenance of public order. [..] It ls now esiablished i
intermational law that States are not liable to pay compensation to a forsign investor when, in the
normal exercise of their regulatory powers, they adopt in a non-discriminatory manner bona fide
regulations that are oimed at the general welfare™), CLA-46; Methenex Corporation v. The USA,
MAFTA cage, sward deted August 3, 2005, pg, 278, par. 7 (“fx the Tribunai’s view, Methanex is
correct that an intentionally discrimtinatory regulation agalns! a forelgn investor fulftls a key
reguiremeni for esiablishing expropriation. But as a matter of generai internailonal law, a Aon-
discriminatory regulation for a public purpase, which is enacted in accordance with due process
and, which affects, inter alins, a forsign nvestar or lavestmeni is not deemed expropriatory and
compensable untess specific commitments had been given by the regulating guvermment i the then
putative foreign invesior contamplating tavestment that the government would refrain from such
regulation™), RLA-114; Chenrzra Corporation v. Canadu, NAFTA cage, award date August 2,
2010, par, 266 (“Irrespective of the existence of o contractual daprivation, the Tribunal considers
in amy event thal the measures challenged by the Clatmant constituted a valld exercise of the
Respondent’s police powers. As discussed in deiail In connection wiih Article 1105 of NAFTA, the
PMRA took measwres within lis mandate, In a ron-dircriminagtory mamner, motvated by the
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The measures adomied by Bolivia in the exercive of ity police powers enjoy a
presumption of legality and aot are subject to revision during arditration

In accordance with the principle that States kave the sovereign prerogative to exercise
police powers, they should be given deference to ssaess whether the meagures taken
in the exercise of those powers constitute a legitimate use of that prerogative.,

The decisions of States deserve this deference and, 18 regulatory and administrative
mieasures, they are subject o a presumption of legality. This was the opinion of the
wibunal in Tza Yap Shum, “the exercise of regulatory and adminisirative power of the
State entails a presumption of legitimacy. "%

The tribunal in favestmar? ruled that it doss not correspond to intemational tribumals
to question whether the actions laken by a Stais while defending public interest are
cofrect or not:

A decision (o revoke a bank's licence, which takes place within a detalled
national legal framework that includes administranve and judicial
remedies, Is not reviewed af the International low Level for its “correciness”,
Iur rather for whethe it offands the more basic requiremenis of
international law. Numerows tibunals kave held that when itesfing
regulaiory decisions aguirmt Imernational law etandards, the regulaiors’
right and dufy fo regulate must not be subjected i undue second-guessing
by international tribunals. Tribunals need not be satisfied thot they would
have made precisely the same decision as the regulator in order for them to
wphold such decisions™®,

Other investment ribunals have rejected similar atiempts to challenge a decision by
the Stata. The tribunal in Rende Rose Levy de Levi, for example, concludod that “if is

unacceptable thast an Arbitral Tribunal ir ploced in shoes of the body [..] and
guestion a posteriori its actions™ ™. I alvo explained thet “an Arbitral Tribural can

incracsing awarenwss of the dangers predented by lindane for homan health and the emvironment
A meazure adopted under such circumsicnces Is a valid exercive of tha State's police poveery gad,
ar d revidt, does nod constinge an expropriction™), REA-248,

0 Tsa Yap Shwow v. Per, ICSID case No. ABB/GT/6, awerd deted July 7, 2011, par. 95, RLA-246.

0 hyvesmart, B.V. v. Crech Republic, UNCITRAL cese, awand dated June 26, 2009, pmx. 501,
RLA-249.

¢4 Rande Rose Levy de Lewl v. Peru, ICSID case Mo, ARB/10/17, asard duted February 26, 2014, par.
[6]1, RLA-250,
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ol replace ar orgun of the State, or berome an appellate body to review aciz or
decisions taken by the relevant authorities™,

The Reversion wax conducted to protect the rights of Indigenous Communities and
preveat social conflict aggravation

Bolivia adopted the Reversion Decree to protect an essential public interest: humean
and indigenous rights. This measure was also fully proportional to that interesi, so the
Reversion Decrec was a legitimete exercise of police powers and is notf, under any
cireumslances, an exproprigtion,

The Reversion Decree protects human and indigenous rights of Indigenous
Commumities near the Praject erea due to the repeated and contimious violations that
were being commited by CMMK. Respect for these rights is an overriding public
interest, especially in view of the protection afforded by internationa] law as & result
of the historical vulnerahility of Indigenous Communities. Defending these rights has
much more weight, for example, than the concerns of public interest relating to
obligations with bank depositors of interest in an efficient tax administration
mentioned by the tribunala in Jewesmart end Tka Yap Shum respectively, and which
were considered sufficient to justify the exercise of police powera by the State®®,

Mareover, the Reversicn was proportionate to the public interest at giake. The
Reversion extinguished the righis of a Concession in an exploration phase, where
mining was not yet authorized and that, therofore, lacksd a substantial economic
impact for the concessianaire (there was uncerteinty about existing reserves in this
deposit and the economic feasibility of the project™?). In addition, instead of
completely eliminating the concessionaire'y rights, the Reversion Decree offered
equivalent compensation to the amount invested in the ¢xplomation activities to
maintain full proportionality, This effort contrasts with the decisions of the tribunals
in Investmart and Tza Yap Shum, which concluded that the complete deprivation of

5%  Inveshari B.V. v. Crech Republic, UNCITRAL case, awnrd dated June 26, 2009, par. 501,
RLA-24%; Tea Yap Shum v, Peru, ICSID cese No. ARB/07/6, award dated July 7, 2011, par, 95,
RLA-246.

% Soe Section 6.2.1, infra.
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property without compensation is proportionate to the public interest, even in less
ssvere situations than thoss of regpect for human ead indigenous rights™?,

The proportionality of the measure is confinned by the fact that Bolivia implemented
the Reversion Decree only after exhausting other possibilitics.

On the one band, as already noted, the Siate actively promoted dialogue for the Project
in order for CMMK to obtain the agresment of all the Indigenous Comemunities for
the Preject. The State even propesed the temporary cessation of exploration
ectivities®™, The failure of this measure is afiribuiable solely to CMMK.

Furthermote, the State preventively deployed police personnel in arcas surrunding
the project in May and June 2012 and formed high-level institutional commmissions to
restore public order in the Project area, when the infiltration of CMMK employees in
the conflict area made the situation untenable®'”,

Considering that the Reversion Decree completely satisfied the standards of the
exercise of polica powers and in Light of the mubstantial deference owed to States, the
Reversion Decree does not conaist in an expropriation.

The Reversion of the Mining Coneessions had s public purpose end represented
u 3pcisl bepefit since Bolivis was falfllling its duly te gunraniee bumnas and
indigencus rights in the commanities where CMMEK commited repeated and
continoous vlolations of rights

SAS ergues that, “unless an expropriation satisfier bath [the public purpose and
sacial benefit] requirements, it will be consldered unlawfiul and in violation of ihe
Treaty™"" and denies thas the Reversion Decree was carried out with e public purposs
und represented » social benefit responding to the internal necesgities.

First, the Revereion was enacted for a public purpose and camresponding social benefit
to the intemal necessiries of Bolivia, and was conducted in arder to guarantee the
human rights of Indigenous Communities against the sbuses of CMMK and the

—

Ll

#H

Invesmari, B.V. v. Crech Repubiic, UNCITRAL case, award dated June 26, 2009, par. 501,
RLA-249; Tea Yap Shum v. Perw, ICSID cass Wo. ARB/07/6, award dated July 7, 2011, per. 95,
RLA-246.

See Section 2.3, infra.

Gov. Gonzales [, per. 71 and Section V1L, RWS-1. See Section 23 .2, nypra.

Remly, par. 268,
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42

613

L10]

13

violence it had ceused, Bolivia fulfiled, in this matiner its obligations concerning
humen tights (that include the righi to life and persona) integrity).

Neverthaless, SAS surprisingly argues that the measures that the Stmte tock to ensure
respect for uman end indigenous rights would mot meet a public purpose and social
benefit*'?. This argument is unavailing.

With this aygument, SAS ignores the widely accepted principle according to which a
State is sovereign to determine what ections are taken to serve a public purpose and
social benefit. The Rurelec tribunal, commenting on the requirements of the Treaty,
concluded that “'the precise contowrs of public purpose and social benefit He with the
internal constitutional and legal order of the Suate in guestion [..J"%*, Other
tribunels, incloding British Caribbean Bank, which SAS relies on, have similarly
stressed that the Stale has broad discretion to decide what satisfies (his requirement®™,
The ADC case does not assert otherwise; it only indicates that the State onst provide
a coherent explanation of how a measure serves & public purpose®”.

Within the discretion of each State to determine what meets a public purpose and s
social benefit, is the taking of measures that ere deemed necessary to protect human
and indigenous righis, such as for example, the decision to expel CMMK for causing
a violent sociel conflict. In fact, since the main purpose of the Statn is to protect the
rights of individuals, it is hard to imagine that its actions fulfill any other purposc than
& public and socially beneflcial one.

Reply, pares. 270, 286-288.

Guaracachi America, Inc. And Rurelec Pic v. Bolivia, PCA case No, 2011-17, award dated January
31, 2014, par, 437, RLA-29.

Quiborax S.A., Noa Metallic Minerals S A. and Allan Fosk Kaplin v. Bolivig, ICSID case Ne,
ARB/06/2, award dated September 16, 2015, par. 245 (“The Tribunal defers lo Bolivia's sowereign
right to determine what is jn the national and public interest. It accepts that Bolivia may kave had
a legiitmate frrerest n protecting the Gran Salar de Uyuni Fiscal Raserve"), CL.A-188; British
Caribbeon Bank Limited (Turly & Caicos) v. Bellse, PCA cese No. 2010-18, award dated
December 19, 2014, par. 236 (“the Tribural accepts that o State Ly entitled to broad latitude o
devise its public policy as It sees fir), RLA-139,

ADC Agffiare Limited y ADC & ADMC Munagemen! Limited v. Hungary, ICSID case No.
ARB/0Y/16, sward dated October 2, 2006, par, 431, CLA-3S,
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410,

Ir1 a last atteropt to defend its ahsurd proposition that leman and indigenous rights do
not qualify as public imterest, SAS insists that the public purpose and soeial benefit
would be independent requirements that must be satisfisd separately®'®,

SAS is wrnmg. All social benefit relsted 1o the internal needs of a State shall constinste
2 pubiic purpose under intemnational law. SAS provides no argument, nor does it
explain how the requirement of sociel benefit may diverge from the requiremant of
public purpose, given the obvious fact that any eotiem with social Intarest has & public
purpose.

Furthermore, the position of SAS ignores Bolivia’s begic preropative to detennine
what measures serve a public purpose or social benefit. We musl therefore conclude
that thess terms are certainly within the scope of Bolivia’s discretian.

Second, SAS argues that Bolivia's concern for human and indigenous rights “are ex
post facto justifications manufactured by Bolivia lo defend tiself in this arbitration™ .
Nevertheless, at least five circumstances show that Bolivias concern was, and still is,
the respect for the rights of Indigenous Communities. SAS insists that the Reversion
Decres does not refer to human and indigenous rights, but to the rocial conflict, the
threat to life and social peace®!®,

Eimt, as SAS acknowledges, the Reversion Decree refers in its preamble lo the threat
to life, social peace and the conflict created by CMMK between the Indigenous
Comumnitias®??. Although the Reversion Decree does not specifically use the word
“human rights”, it is clear that the Stale wanted, in referting to those circumstances,
give prevalence to the protection of the integrity, dignified life and customs and
traditions of the Indigenous Communities, in accordance with the Constitntion and
intenetional law on human rights,

415

al

614

a9

Reply, par. 286,
Regply, par. 272,
Reply, par. 272.
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419.

420,

siage, an appropriate and ambifious communily relations program and respected the
traditions, customs and rights of indigenous communities near its project™.

In addition, SAS argues that “the natfonalization of the mining concessions was
certainly not the only solution o resolve the sitwaiion™™®. However, SAS simply
ignores the fact that the creation of a special commission ar mew sociel infrastrcture
—ax SAS sugpests®®! — would nat have prevented the social conflict thet wes created
and aggravated by CMMK,

SAS aleo ingists that a militery occupation would have solved the sitvation. This
solution, besides inadequate for the reasons we have explained®?, demonstrates SAS®
indifference far the rights of locel communitles. Military action against the opposition
to a project is not adequate lo protect the righls of indigenous commmunilies and, in
fact, is contrary to the respect of such rights in a frez and democratic society®?,

Besides the fact that SAS' alternative proposals ere not reasoneble ways to protect the
rights of Indigenous Communities, SAS does not deny that the Treaty does not
provide that expropriation is the only way to achieve the identified public purpose.
Az long as there is a rational link — which is subject to the discretion of the State —
between the measure and the public purpose, the Treaty will have been respacted®™,
The CMMK s expulsion from the Project area was undoubtedly the most reasonable
way to pacify the area and protct the rights of Indigenous Communities, especially
the right to life and physical iotegrity.

Ser E)I:; de M-a;hm, par. 40, RWS-5; Mamani, Section I, RWE-6.
Reply, par. 278. See, also, Reply, paras. 281-282.

Reply, par. 30,

Fee Scction 5.1, supra.

See, for example, Granier and others (Radio Caracas Televisitn) v. Venezuela, IACHR case, raling
dated June 22, 20135, paras. 164 v 195, RLA-143; Casiafeda Guiman v. United Mexiean Staies,
TACHR cass, rvling dated August 6, 2008, par. 140, RLA-144; Olmedo Busios and others v. Chile,
IACHR case, ruling dated February 5, 2001, pams, 65-68, RILA-245,

Sce, for example, Ackmea B.V, v. Slowakia, PCA case No. 2013-12, qward an jurisdiction dated
May 20, 2014, par. 251, RLA-251.
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422,
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423,

424.

For the Reversion to be legal, it should not bhe followed by a fair and effective
compensation and, In any casve, Bolivia Mully complied with the requirement of
compensation estublished under the Treaty

SAS sustains that “Bolivia did moi provide South American Sifver with prompi,
adequate and effective compensation amounting to the market value of the
expropriated invesiments, making ity expropriation of Claimand’s invesiman(s
unlawful and in violalion of the Treaty™™,

SAS is wrong. First, Bolivia fully satisfied the compensatory provision of the Treaty
— even though it had no obligetion to do so. It was SAS who chose to initiate an
arbitration in order to deiermine edequate compensation, although the Reversion
Decree provided for compensstion , which was immediately offered to SAS
(Section 5.2.3.1). [n any case, payment of compensatipn in accordance with of the
Treaty is irrelevant for purposes of determining whether an expropriation ia lawful or
oot, because that depends only on how the expropriation was carried out (Section
523.2).

Bolivia hay complied with the compensatory provigion of the Treary by offering
compensation and by participating in this arbitration

SAS sustains thet “Bodivia's failure to pay any compensation to South Americon
Silver means that itz expropriation qf the Maltu Khota Mining Concessions was in
breach of the Treaty™*. The only support on which SAS relies is the opinion of L.B.
Sohn, R.R. Baxter and S. Ripinsky according to which campensation shoutd be paid
within 8 pessonable period of time, at most e few monihs.

Nevertheless, what Sohn and Baxter actually hold is thet, the State ghould indicate
within several months whether compensetion is going to be paid, but they do not
require that compensstion be ectually payed within that pesiod: “fw/bile ao hard and
Jast rule may be laid down, the passage of several months afier the taking without the

furnisking by the State of any real indication thai compensation would shortly be
Jorthcoming would ralse serious doubs that the State ntended to make prompt

% Reply, Section V(B)X3).
&6 Reply, Section V(B)Y3I)Xa).
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426,

427,

428.

compensarion a? all™’, Ripinsky is even clearer, stating that only the peysistend lack
of payment is contrary to this requirerene®®,

Bolivia met this requirement since the Reversion Decree offered compensation and
set the perameters of such cormpensation. However, SAS chosa o resart to arbitration
to demand a clearly exaggerated compensation.

First, Bolivia offered to pay compensation at the tme of issuing the Reversion
Decree,

First, the Reversion Decree explicitly declared that CMMK would be compensated
far the loss of its Concessions according to an independent evaluation®™,

SAS argues, however, that the Reversion Decree did not contain a compeneation
offer™0, Nevertheless, the award in Venezuela Holdings, in which SAS mainly relies
to support ita posltion®?’, said that Venozucla made no offer of compensation becaunse
“there are no provisions in Decree-Law No. 5200 that provide for compensation™2,
According to Fenezuela Holdings, an offer of compensation is a provision for
compensation, such as Article 4 of the Reversion Decree. This article provided for the
payment of a compensation to be established by an independent valuator. Since
Bolivia made a clear offer of compensation, SAS insistence on the Fidewater decision
to base jts assertton regarding lack of compensation is not relevant®.

(A

4] ]

L1}

L k]

L. B. Sobn y R, R, Baxter, Rasporsibliity of States for Injuriey to the Economic Interests of Allers,
55 Amnerican Joumnsl of [nternatlonie] Law 545, 1961, pg. 558 (Emphasis added), RILA-104,

S. Ripineky and K. Wlllama, Damages in International Invertmens Law, Britigh Instiute of
Imtemational and Comparative Law, 2008, pg. 68, RLA-103.

Revermion Decree, art. 4, ("L La Corporocide Miners de Bolivia - COMIBOL will hire m
independent firm to conduzt 2 the process of evaluation af ihe investmenis made by the Compakia
Minero Malliu Khota 5.4 and Exploraciones Miveras Santa Cruz Lida. —~ EMICRUZ LTDA, within
a maximum period of one hundred twenty business (120) days. f1. From the results of tha
evaiugtion, COMIBOL will estoblish the amount and conditions under which the Boltvian
government will recogmize the investments made by the Compafila Minera Malliu Khota 5.4 and
Exploracidn, Mineras Santa Cruz Lrda, - EMICRUZ LTDA. HI. The amount stated in the previgus
paragraph, shall be pald by COMIBOL, and must incorporate it into its budget a5 own resources™),
c4.

Reply, par. 311.
Xd., par. 302.

Vemeruela Holdings and others v. Balivarion Repsblic of Venezupla, ICSID cage No. ARB/T27,
award dafed October 9, 2014, par. 301 (Esmphasia edded), RLA-108.

Reply, par. 312.
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430.

431.

432,

SAS' only response is to insist that the Reversion Decree did not provide for sufficient
compensation {as such, it does admit that it offered compensation)™. But BAS is
confused regerding what constitutes s proper valnation of & concession in an
exploratiop phase (and thus speculative), by denying that the compensation amouting
to the investment costs it incurred is enough. As Bolivia will develop further on, only
damapge= that are ressonably certain must be compensated. When a project has not
begun to genemate income and if it is uncertain whether it will be able to do so in the
future, compensatian is limited to tha amount of the investment made®s,

Second, notwithstanding SAS’ unjustifiad claim, Bolivia tried, in good faith, to
invalve SAS in the process of determining the compensetion. SAS, however, rejected
this opportanity. CMMK did not respond to Bolivia's request fo meet in order to
discuss the valuation and, instead, SAS declured it would not participate, something
thet SAS omits 0 mentian in its Reply**, SAS notifisd the dispute to Bolivia on
Qctober 22, 2012%, less than three months after the Reversion had been enacted and
before the 120 days established by the Reversion Dectee to retain an independent
expert had expired.

Although SAS iteell refused to participate in the process of delermining the
compensation, SAS now complains that “Solivia coxtends thot It was under ro
obligaiion to consuit with CMMK regarding the procedure io evaluote the
compensation awed"*®. Bolivia did not, in fact, have any obligation to consult SAS.
Neither the Treaty nor any other source cited by SAS provided for such alieged
obligation®,

Second, given that SAS prefers in ohtein compensation through this arbitretion,
Bolivia fully met the obligation of compensation by participating in the arbtration

1d., par. 311,
See Section 2.1, infra.

Letter dated August 24, 2012 of COMIBOL o SAS, C-20; Letier from SAS to COMIBOL dated
September 4, 2012, C-21.

Notiflcation of dispute from SAS to Bolvia dated October 22, 2012, C-22.

Reply, per. 313,

Analyzing the treaty that gives origin to this digpuie, yee, for example, Guaracachi America, Ine.
and Rurelec Plc v. Bolivia, PCA case No. 2011-17, award dated Jaouary 31, 2014, par. 439 (“the
Tritunal congsiders that Article 3.1} of the BIT UK-Bolivie [...] dows not impose om ihe

Erpropriating Siate the abligation to delermine the amoun! of compensation through a process in
which the expropriated mational or compary must necessarily participaze™), RLA-29,
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436,

procedding. The Treaty provides for arbitration as a way to determine compengation
preciecly when there is a disparte over the legal natee of certain measures (aken by a
Stile — whether or not it constitutes ap expropriation under the Treaty — or the amount
of adequate compensation, Both ¢lements are in dispute between the Parties In this

cage.

The Treaty provides that the State mmust provide the investor a legal procedure to
challenge an alleged expropriation and determing appropriste compensation (if eny):

The national or company gffecied shall have the right o establish prompily
by due process of iaw in the territory of the Comtracting Party making the
expropriation the legality of the expraprintion and the amount of the
compensation In accordance with the principle set out in thix paragraph®®.

As results from this provision, the Treaty recognizes that e judicial decision may be
necessary in order to set the amount of compensation. The investor can choose the
legal process to determine the compensaetion that is dus. Sinee the Treaty does not
require the claimant w exhavst regourses, the investor can opt for intermetional
arbitration to establish whether therc is an expropriation and, if necessary, set the
amoumt due®”, The mere fect that compensation has not been paid befare the
arbitration canmnot eonsiitute a violation of the Treaty since due compensation shafl be
s¢t during the arbivration.

In this regerd, the World Bank Guidelines recognize that it is accepisble for States to
offer, and for investors to agree, that an international arbitretion sets the amowunt of
compensation that may be due after an axpropriation;

Detarmination of the fair market value' will be acceptable if conducted
according to a method agreed by the State and the foreigr invesior
{hereinafier referred to as the parties) or by a (ribunal or another body
designated by the parties™,
The Tidewater tribunal, adopting the World Bank Guidelines, argued that because
arbitration is the way through which adequate compensation is fixed, non-payment of
a compensation prior to the arbitration does not violate the Treaty’s compensation

pravision:

0

LL1]

Treaty, art. 5, C-1,

World Bank, Guidelines on the Treamment of Foreign Direct Imvesimeant, 1992, stem IV, par. 4,
RLA-9T,
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438,

5.2.32

439.

It folows that such a iribunal must have an opporturity !o make iis
determination as to compensation. Where such a tribunai has dome so (and
assuming that the other conditions are met) the expropriation will not be
illegal. [...] An expropriation only wanting fair compensation has to be

consldered as a provisionally lawfil exproprimtion, precisely becmuse the

iribunal dealtng with the case will determinc and award swch compersation™,
In this case, SAS directly proceeded to internationsl erbitration. Therefore, the
partictpation of Bolivia in this srbitratlon satisfies tha Treety's obligation w
compensats “without delay”. Payment will be considered timely, provided that it is
done prompily afier a fipal decision of the Tribuna] ordering a payment (guod ron)
after having exhapsted every remedy.

Finally, SAS elleges that the Fumnekotter and Vivendi If tribunals held that non-
payment of & sotopensation would constitute 8 violation of the treaty™. However, the
tribupal in Funnakorter litigated an erbitration inltisted in June 2003, i.e., several
years afier the alleged expropriatory measures (of 2000), during which no process for
setting & compensation took place®™. In Fivend: JI, it based itself in Argentine’s
prolonged refusal to offer compensation. These iribunals did aot conclude that the
treaty’s provision for compensetion had been violated when the State offered to pay
compensation while a decision on the exact amount was still pending.

Ir any case, Bolivia did not have to make any payment jor the Reversion to be lawful
under international law

SAS argues that “Bolivia’s fallure to pay any compensation io South American Sitver
means tha! its expropriciion of the Malku Khota Mining Concessions wuas

unlawful ™,

SAS is wrong. The mere failure to pay compensation doce not render an expropriation
unlewful. SAS’s argument is ncompatible with the classical definition of lawful

43 Tidawater Invesiment S v, Bolivarian Republic of Venexuela, TCSID cese No. ARR/10/S, award
dated March 13, 2013, paras. 140-141, RLA-L04,

™ Reply, par. 293 citando Bernardus Hemricws Funnekotter and other v. Zimbatwe, ICSID case No.
ARB/03/6, award dated April 22, 2009, par, 107, CLA-34; Compafifa de Agueas del Aconguifa S.A.
ard Vivendi Universal 5.4., ICSID case No. ARB/%7/3, award dated August 20, 2007, par, 7.5.21,
CLA-10.

5 Barmardus Henricus Funnekotter and other v. Zimbebwe, ICSID qase No. ARB/05/6, awerd dated
Apidl 22, 2009, par, 1.40, CLA-34,

®®  Reply, Section V(B)(3)(b).
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expropriations, the decisions of other investmenl tribunals and even the purpose of
the distinction between lawful and unlawful expropriations.

Chorzow Factory established the clagsic distinction between lawful and unlawfil
exproprigtion, and exempted from illegal expropristions those in which only the
payment of compensation is missing:

The action of Poland which the Court kas judged 1o be contrary o the
Geneva Convention is not an expropriation - to vender which lawful only
the payment of fBir compensation wowld have been wanting: it s a sefrure

of property, rights and interests whick could rot be expropricied even
against compensaiion, save under the exceptional conditions flxed by
Article 7 of the said Convention [.,.] It follows that the compensation due
to the German Government is not recessarily limited vo the value of the
undertaking at the moment of dispossession, plus Interest 1o the day of
payment. This limitation would only be admiscible if the Polish Goverament
had had the right to expropriate, and if its wrongfil act consisted merely in
not having paid fo the two Companies the just price of what was

expropriated {...]*.
Since the distinction between lawflil end unlawful expropriations (which is criticized
and criticizable by its alleged effects) was conceived, if has been clear that the
expropriations that meet all other conditions except for the payment of compensation
are lawful, as explained in obiter by the Iran-US Claims Tribuma) in 198752,

An exproprisiion cannot be considercd unlawful only for nom-peyment of
compensation, because legality refers to whether the State is 2uthorized lo expropriate
or not, Compensation is a separaie obligation, a consequence of the expropriation, As
clearly explained by Mahebi, “the non-payment of compenration does not, as such,
make a taking ipso facto wrongful, rather it Is a violation by the exproprigiing state
af an independent duty which applies evenly to both unlawful and lawful taking
£ ™,

Scholars such as Crawford, Brownlie, Salacuse and Sheppard agree with Mohebi, in
thet the iack of payment of compensation cennot alone make an expropriation

Chorzow Factory, PCLI case No. 13, Ruling dated September 13, 1928, pas. 46 and 47 (BEmphesis
added), CLA-69.

Amoco Intemnational Finamce Corporation v, the Itlamic Republic of fron, ran-Unkted States
Claims Tyibunal No. 56, award dated July 14, 1987, pares. 189-206, CLA-29.

M. Mohebi, The fntarnational Law Character of the fran-United States Claims Tribunal, Springer,
1999, pég, 289, RLA-252,
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437,

unlawful®®. As Salacuse points out, eny other result “wondd not accord with the
ntention qf the contracting parties as evidenced by the ireaty text™,

No arbitral tribanal has accepted what SAS intends in this arbitration, i.e., that the
logal consequence of nonpayment would be to declare an expropriation unlawful. in
fact, SAS has boen unsble to identify any tribunalthet has accepted its position,
Although it has quoted Funnekotter and Vivandi I/%2, neither considered that the
legality of the exproprigtion as a relevant question.

In fact, the case of Venemueln Holdings, m which SAS also relies on, explicitly
rejected that the expropriation was unlawful for lack of compensation®®. The tribunaj
found that the pariicipation in negotintions ko agree on compensation wes sufficient
to comstitute an “gffer of compensation™ ** and preclude the wrongfulness of
expropriation®,

SAS is aware of the weakness of ity position, and thereforc maintains that there is a
crucial difference between direct and indirect expropriation®. Nevertheless, in the

480

L2 1]

L1 ]

1. Brownlie, Principlas of Fublic International Law, Hh ed. 2008, pg. 539, RLA-253. Ser, ulsa, J.
Crawford, Brownlie s Principies of Public Iniernatioral Law, £ ed., Oxibrd Univernity Press, 2012, pg.
635, RLA-87; A Sheppard, The distmetion between lawful and unlswful expropriation in
Tavesiment Arbiiration and the Snergy Charter Treaty, TurilNet LLC, 2008, pg. 171, RLA-254; J.
Salacuse, The Law of Investmert Treaiier, Oxford Imemational Law Libeary, 2013, pg. 328, RLA-
158,

J. Salacuse, The Law of favestment Treaties, Oxford Tnternatiomal Lew Libmry, 2015, pg. 328,
RLA-255.

Bermardus Honricus Funnekotier and others v. Zimbabwe, ICSID case No. ARB/DS/6, eward dated
April 22, 2008, par. 107 (“As a conseguence, the Tribunal conchudes that Zimbabwe breacked its
obligation urder drticle 6(c) of the BIT to pay Just compansation tp tha Claimants, Accordingly, as
gtated in paragrapk 98 abave, the Tyibunal does not need to consider whether other provisiens of
ihe RIT have been violated"), CLA-M; Compafiia da Aguas del Acornguila SA. and Vivendi
Universal S.4., ICSTD casc No. ARBS7/3, award daied August 20, 2007, par, 7521 (" we
conclude that the challenged measures are expropriatory, there will be violasion of Avticke 3(2) of
ihe Trealy, even if the measures righi ba for a public purpose and nondiscriminatory, because Ao
campensation has bees paid™), CLA-10.

Venazusls Holdings and others v, Bolivarian Republic of Fanezuela, ICSID case No. ARBAI7/27,
sward dsted Ociober 9, 2014, par. 306, RLA-1085.

Fernezuela Holdings and others v. Bolivarian Republic of Vencxuela, 1CSID case No. ARBAYI/2T,
sward dated October 9, 2064, par. 301, RLA-105.

Penezsiela Holdings and others v. Bolivarian Republic of Venezuela, ICSID case No. ARBAY7/27,
award dated October 9, 2014, par, 305, RLA-105.

Reply, par. 305.
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few cases thal nddreas direct expropriation — Vewnerwela Holdings v. Veneuela®',
Santa Elena v. Costa Rica®® and SPP v. Egypt, among others®®, no tribunal has
concluded that an expropriation is unlewfil only for the lack of compensation. Also,
the UNCTAD document presented by SAS s support for its position, does not reach
a clear concluglon and does not identify any tribunal or scholar that shares its
position®™. There is no doubt that arbitration is an sppropriate maans to determine
compensation for both a direct or indirect expropristion since both generate
controversy over the amount,

For these reasons, the Reversion Decree cannot be considered as an expropriatory
meaabre, much less unlawfil one,

Bollvia provided falr and equal treatment to the Mining Cancessions by
not encouraging or allowing resistance to SAS’ activities and acting with
genuine concern to comply with all its International obligations

SAS citetes articie 2(1) of the Treaty and argoes that “Bolivia failed o treat
Claimant's investments fairly and eguitably” because (i} it would not have respected
SAS’ legitimate expectations and (ii) it would not have ected in good faith and in a
transparent and congistent manner®™,

The Treaty provides that “fifmvestments of nationals or Companies aof each
Contracting Party shall at ail times be accorded fair and equliable reamment {... "%,

However, Bolivia acted in accordance with applicable laws when it intervened to
protect the human and indigenous rights of (be commwnities near Mallku Khota
Bolivia always respected the legitimabe expectations of SAS (Sectlon 5.3.1) and actod
in secordance with the principles of good faith, in a trangparent and consistent manner
with its international obligations (Sectiom 53,2),

2 1)

Ly, )

671

L17]

Venexuela Holdings and others v. Balivarian Republic of Veneniela, ICSID case No, ARB/A7/27,
award dated Qctober 9, 2014, par. 305, RLA-108.

Compafia del Dezarroilo de Sania Elemg S.A. v. Costa Rica, ICSID case No, ARB/6/1, award
deted Februery 17, 2000, paras. 71-72, CLA-87.

Sowthern Pacific Propertles (Middle East} Limited v, Arub Republic of Egypt, [CSID} case No.
ARB/4I, award dated May 20, 1992, pares. 158-159, RILA-258.

UNCTAD, “Expropriation”, UNCTAD Series on Issues in International uvesiment Agreemenis I,
2012, pg. 44, CLA-151,

Reply, par. 316.
Treaty, Art. 2(1), C-1.
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Bolfvia’s actions were consistent with SAS’ legitimate expectations sinee, ut all
times, the State gought to meet its domeatic and imternational obligations

In its Reply, SAS argues that Bolivin would not have respecled its legltimate
expectations, and thus incurred in a violation of the standard of fair and equitable
treatment, bacause it allegedly (1) fostered sn oppusition w ita mining profect, (i)
allowed the conflict to aggravate, (jii) expropriated the Mining Concesgions, and (iv)
denied compensation for it5?,

Unlike what is alleped by SAS, the fair and equitable treatment requires the respect
for SAS’ expectations, provided that such expectations are yeasonable and lepitimate,
Bolivia scted in eccordence with this standard by nod arbitrarily altering the reles
applicable to the investment. All messures taken by Baolivia to protect human and
indigenous rights have their foundation in domestic legislation and international law
that was applicable al the time CMMK obtained the Mining Concessions. As already
cexplained, Bolivia did not encourege apposition to the mining project nor did it allow
the conflict with the Indigenouws Communities to intensify, on the contrary.

First, SAS argues that the fair and equitsble treatment requires an slmoat ebsolut
vespect for ithe expectatians of imvestors ¥ when, m reality, this standard only
prohihits arbitrary changes in legislation that is applicable fo the imvesiment, and thet
would result in a perious violalion of these expectations.

Actually, the cases invoked by SAS show that only the measures that involve an
arbitrary change of the legal frmework in which the investment was mads, can be
considersd as contrary to the legitimate expectations of investors™. The tribunal in
Spyridon Roussalis, basing itself on Schuka and S.D. Myers, indicated thal legitimsie
expectations rust be agsessed by comsidering “the host State’s legitimate right
subsequently to regulate domestic matiers in the public interest {... "%, Accordingly,

o

L]

.3,

Reply, pmas. 318320,

Reply, par. 309,

See, also, PSEG Globa! Inc. and Korya ligin Elelarik Uretim ve Tiearet Limited Sirketl v, Turkey,
ICSID care No. ARBOY/S, awerd dated Jammry 15, 2007, par. 240 [MLegitimate expectations by
definition require a promive of the ndministration on which the Claimaris rely o assert o right that
needs to be obsarved "), CLA-81; Eureko B.V, v. Poland, Ad Hoc case, purtin] award dated August
19, 2005, par, 234, CLA-48.

Spyridon Roussalis v. Romoania, ICSID case No. ARB/06/1, award dated Docember 7, 2011, par,
317, CLA=156 quoting Sahka Invesiments BY ¢, Repiiblica Cheea, caso CNUDML, partia? award
dated March 17, 2006, par. 305, CLA-46 basing itself on S.D. Mywrs, Inc. v Corada, NAFTA cage,
partial award dated Noverober i3, 2000, par. 263, RLA-128,
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a3 explained in Alpha Projekiholding®™, the only limit to the discretion of the State is
that you cannot erbitrarily alter the state of play.

The same sources on which SAS relies confirm the conclusion of Parkerings v.
Lithuania {(which SAS has not denied), namely:

it is eack Stare’s undeniable vight and privilege to exercise Iiy sovereign
legislative power. A State has the right Lo enact, modlfy or cancel a law at
its own discretion. Save for the existence of an agreement, in the form of a
stebilisation clause or otherwlise, there is nothing objectionable about the
amendment brought lo the regulatory framework existing at the time an
investor made itx imesiment. As a matter of fact, any businessman or
invesior inows that laws will evolve over lime™
In addition lo ignoring the doctrine it refers o, and that allows the State to amend ite
legal framework in favor of public interest, SAS fails to mention that only a serious
violation of the legitmete expectations may constitute a violation of fair and equitable
treatment.

The Genin case, for cxample, established that & viclation of fair and equitable
treatment is “a wiiful neglect of duwly, an inswfficiency of actlon falling far below
international standards, or even subjective bad faith™™. This recent case summarizes
a long line of case law, that originated in the Neer case of the early twenticth century,
which established that 2 state measure can only be an internetional wrongfizl act if it
amounts “fo an vutrage, to bad faith, o wilful neglect of duty, or fo a insufficiency of
governmental action [..] for short of intermational standarde [..]"*", This
requirement was recemly restated by the tribunal in Glamis Gold™'.

&

Alpha Profelnholding GmbH v. Ukraine, 1CSID casy No. ARB/07/16, award dated Navember 8,
2010, par. 420, CLA-157 quoting CMS Gas Transmission Company v. Argenting, ICSID caee No.
ARB/01/8, vward dated May 12, 2005, par. 277 ("It is not o guestion of whether the legal framewark
might need to be frozen as it can always evolve and be adapted o changing circumstances, but
neither s It a question of whether the framework can ba dispensed with altegether when specific
commitments to the contrary have been made. The low of foreign inveriment and ity proteciion hns
been developed with the specific objective of avoiding such mdverse legal effects™), CLA-S.

Porkeringy-Compagniet AS v. Lithuania, ICSID case No. ARB/03/8, award dored Beptember 1],
2007, par, 332, RLA-113,

Alex Genin, Eastern Credit Limited, Ine. and A.S. Baltall v. Estonla, ICSID case No. ARB/S9/Z,
award dated June 23, 2001, par. 367, RLA-117.

L. F. H. Neer y Pauline Neer v. United Mextenn States, CPU cese, Ruling dated October 15, 1926,
par. 4, RLA-157,

Glamiy Gold Lid. v. US4, UNCITTRAL casc, award dated Jung 8, 2009, par, 616, CLA-141.
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SAS questions the relevence of the Genin case and this cage law line because it
assumes, wrongly, that they address only the minimnm standard of treatment in
intemational law and not the stendard of fair and equitshle treatment™2, Ironically,
SAS bases its position on the Aumeli case thet indlcates “fiff shares the view af several
ICSID rribunals that the treaty stundard of fair and eguitable treaiment Is not
materially different from the minimwm standard of ifreatment? in customary
international law™®, That is, even according to the decisions cited by SAS, Genin
limite the scope of proteetion of fair and squitable treatment to the standard proposed
by Bolivis in this case,

Second, it is clear thal SAS’ legitimate expectalions may noi have been undermined,
by the mere fact that Bolivia did not make any regulatory changes that conld have
affected the Miming Concessions. Bolivia simply applied the existing legal
framework, as was ils obligation, to the actions and violence caused by CMME.

SAS argues, however, that it had legitimate expectstions under the Treaty and the
Mining Law and that these expectetions were destroyed when Bolivia allegedly
encouraged the opposition to the Project by the Commumities, allowed the coaflict to
escalate and issued the Reversion Decres without compensation®™?,

1t is striking how SAS ignores the most relevant provisiens that define its legitimate
expectations, As Methanex and Genmeration Ukraine noted, it is a sing qua non
requirement that the investor have knowledge of the framework epplicable o its
investment in the territory of the host State, SAS does not deny this principle®®, Bui
it omita in i{$ analysis that the applicable framework includes the rules that guided the

conduct of Bolivia in this case.

SAS Imew that it legitimate expectations were conditioned by, inter alia, the ICCPR,
Convention Ne, 169, the UNDRIP, the ACHR, Bolivia’s Comslitution and the
movisions of Polivian law, This legal framework was in plase before CMMK

Reply, par. 317,

Rumeli Telekon A.S, v. Kazakhstan, ICSTD case No. ARBAS/16, award deted Juby 19, 2008, par,
611, CLA-6B.

Reply, puras. 319-320.

Metkanex Corporation v. US4, NAFTA casc, gwerd dated Augaet 3, 2005, paraa, §-10, RLA-114;
Generation Ukraine, Inc. v. Dkraina, ICSID case No, ARB/OOS, eward dated Septermber 16, 2003,
par. 20.37, RILA-§18.
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obtained the Mining Concessions. In addition, SAS does not deny that thie legal
framework remained substamiiaily unchanged®®,

In fact, SAS sucginctly mentions that “Bolivia has not established the reason why its
obligation to proteci the indigenows communities necessarily refieved Ut of its
obligations vis-d-vis Soutk American Silver pursuant 1o the Treary™

SAS distorts Bolivia's argument. In fact, it is incorrect to state that Bolivia’s
obligetions under the Treaty had been replaced by its duty to protect the Indigenous
Communities. This is not what Dolivia argues. Legitimate expectations necessarily
included the obligation of Rolivia to protect human and indigenous tights. In this
sense, SAS has not provided any evidence (nor could it de sa) to demonstrate s
lepitimate expectation sccording to which Bolivia would not acl so as to end the
violence instigated by CMMI against the Indigenous Commmnities.

Third, the true important issue is not the standard required to comply with fair and
equitable treaiment, nor an alleged change of the legul frarmework of Bolivia. In fact,
SAS does not deny that both the provisions of Bolivian national law and international
law, forced Bolivia to take measures (o protect human and indigenous rights.
Therefore, there can be no violation of the legitimate expectationa of SAS &s long as
Baolivia abides by these provisions, as has happened in this case™,

As glready rentioned, SAS® core slatement is that “Bolivia’s (mvacation of this
Justification s an ex post faclo excuse manufoctired for pwrposes of this
arbirration™", According to SAS, the real intention of Bolivia would not be to protect
the legitimate human and indiganous rights, but to take control of the Mining
Concossione®®. SAS even dares to argue that Bolivia promoted the conflict in order
ta achieve this goal®. However, as we have alroady explained®™, SAS’ speculation
is belied by the good cfforis of the State to reach an sgreement with the Indigenous

L]

Counter-Memorial, pares, 422-427; Reply, paras, 319-322,
Reply, par. 321,

Counter-Memorial, par. 432; Reply, paras. 319-322,
Reply, par. 321.

1d,

M.

See Section 5.2.2, aupra,
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Communijties that would sllow CMMK fo develop the Project, es well as by the
express references to life and social peace of the Indigenous Communities in the
preamble to the Reversion Decres and by the fact thet, today, after four years, there
is not a new investor ar e new mining project in the area of Mallim Khota This ghows
that there was no economic imterest by the State to take over the Project.

SAS also argues that Bolivia wonld not have tken the necessary meagures st the
beginning of the conflict, and would heve helped to intensify said conflict until it got
out of control, thus violating its legitimate expectations. All of which, according to
BAS, even if Bolivia had been legally obliged to issus the Reversion Decree®”,
However, Bolivia has shown that the state acted as a mediator i the conflict between
the [ndigenons Communities, by the end of 2010 (for exemple, during ths meetings
of socialization. in Taro Toro, propoting the temporary suspension of the activitiea
and sending police officers to the Project’s surrounding areas®). If the violent
situalion became untenable by mid-2012, it was due to CMMK’s actions and

omissions®?,

Bolivia acted In good falth and in s transperent and conslstent manner, while
legitimately intervening to proiect human and indigenous rights lu accordance
with its legal mandate

BAS argues that “Bolivia failed to aci in good faith vis-6-vis Sowuth American Sibver's
investments”™ and that “Bolivia did aot treat South American Silver’s investments in a
transparent or consistent manrer” as il would have (quod non) (i) violated its rights
while pretending thet it provided protection; (ii) expropeiated the Mining Consassion
without any valid reason; (iii) not applied the Bolivian Congitution and Minmg Code
in a transparent and consistent manner; md (iv) not granted en adeguate
compensation™s,

Contrary to what SAS claims, Bolivia acted at all times in good faith, transparently
and consistently when confronted to CMMK s systematic violation of the bumman and
indigenous rights of the Indigenous Communities directly affected by the Project. The
only behavior that shows bad faith is the one exhibited by SAS, which knows that

Reply, par, 322,

Ses Seclion 2.2, sypra.
See Section 2.3.1, supra.
Reply, paras. 323 and 331.
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CMMK caused a social conflict between the Indigenous Communities, and is now
brazenly trying to blame Bolivia for its actions,

SAS argues fhat Bolivie did not applied the Constitution and mining legislation m a
transparent and consistent menner, but does not provide any support or provide forther
detrils on it. On the contrary, Bolivia acted, at all times, in 4 transparent and consistent
manner, in accordance with legal provisions, The Reversion Decree is the direct
consequence of the existing legal framework that requires Bolivia to protect
fundamental rights such as humen end indigenous rights of Indigenous Communities,

including the right to life.

Lastly, SAS claims thet Bolivia would have fueled & conflict that originated in illegal
mining®’, At least three facts show that it is not so:

Fizst, CMMK’s consultants {(especially MEDMIN) confirmed that there was no illegal
minhing in the Project area or that it wes wes not significant®®.

Segond, the facts proven by Bolivia show that it was CMMK that created a parallel
indigenous organization {(COTOA-6A) to break the opposition to the Project.

Third, SAS does not explain why Bolivia wouid have been interested in sponsoring
illegal mining. In addition, SAS incuts in an cbvioms contradiction: it cannot
simulteneously cleim that Bolivie hed an economic interest®™ in taking over the
Project and thet Bolivia wented 1o sponsor illegal nrining in the Project.

Bolivia fudfilled He duty o provide full protection and sscurity at all
times, since it never stopped taking reasonable measures to protect the
Mining Concesslons

SAS helds thal “Bolivig did not provide fill protection and securlty to Claimant's
investments” given that (i} it would have failed to act when CMMK requested
protection for the Project against the appoesition of Indigenous Communities; (if) it

87 Reply, par. 326.

&8

MEDMIN Foundation, Second Control Report, Environmental Tmplementation and Control Plan
(BICP), Malku Khota Project, February 2009, pg. 75 (“The main economic activity in the
commnily of Malliu Khoia is agriculture with low relurns by severe wealher conditions Polato
crops, barley, oals, beans and peas are ihe basis of family income, bul there are secondary aclivities

such as livestock ard trade, there Is currently no mining getivity’) (Emphasis added), C-143. Sza,
also, Section 2.1.1 supra.

Reply, paraa, 327-328,
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Id., par. 236.
Reply, paras. 335-343,
Id,, pes. 335,

would have instigated the opposition to the Project; and (iii) it would have granted
immunity to the leaders of the Indigenous Communities™,

In limtine, SAS no longer alleges that legal certainty was denied™' and, therefore, such
claim should be congidered withdmwmed With respect to its remaining arguments,
they are plagued with de jlicto and de jure errors.

First, Bolivia imtervened in the most reasonable manner possible under the
circumstances, SAS accepts thet the guarantes of full protection end security only
forces Bolivia “to axercizse dus diligence and iuke reasonable measures to protect
[...]"™. Therefors, this standerd does not require (nor can it} to obtain acecurate results
and, even less, to protect SAS from CMMK s actions.

First, Bolivia bad no other reasonsble options o addreas a social conflict created and
aggravated by CMMK to subdue the Indigenous Communities that opposed the
Project. Bolivia's actions cannot constitite a violation of the guarantee of full
protection and security,

SAS has & soclally and legally nafve vision {to say the least) of what could be echieved
in the circumatances of the case and even argues that Bolivia could have created a
“special commission” o en “emergency plan {,.] o develop better infrastructure and
servires in the area” ™ to solve the confliet.

Beyond the fact that it ia not for SAS (or, with all due respect, the Tribhuml) to
establish how Bolivia should relate to the Indigencus Communities or what actions it
should take for their development, it i= illusory to think that those actions might have
been & solution to the social conflict provoked by CMMK. Moreover, a8 alrcady
noted, SAS' sohrtions are an zcademic exercise that do noi taks into secount the
epecial culturel characteristics of Northemn Potosi, where such conflicts have anly
been effectively sofved in the past through measures such as the Reversion™.

Id., pawr. 340, quoting paras. 281 and 282 of the Reply.

Mavyerro, par. 44 (Mowr experience in the government haz shown we thai reiaking control by the State
is the most ¢ffecrive measure o end a conflict batween original communliies renilling from the
aperation of @ mining project’”), RWE-1. Sew, alsv, Setions 232 and 8.1, supra.
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On the ather band, &y effort to pramote a recanciliation between CMIMK and the
affected Indigenous Communitics would have been futile, since it was CMMEK who
fomented confrontation between the community members, who, therefore, refused to
consbder any option other than the expulsion of CMMK.

In the absence of a successful agreement, SAS suggests that Bolivia should have
repressed the opposition, if necessary, by military means™®. Suggesting & military
repression 68 4 solution confirms SAS’ ignorance on how to relate or deal with
problems related to the Indigenous Communities of Northern Potos{™,

The latter also confirms SAS’ indiffarence for the rights of Indigenous Communities.
The obligation of due diligence requires omly reasonable measures. Military
repression of dissidence is unacceptable in a free and democratic society, and is
probibited by interpational law so it cannot constitute an internationally scceptable
solution™. No other interpretation is compatible with the propes respect for a fres and
democratic society required by interpational law ™. The fact that the legitimate
oppogition of the commurdty may be a setback for an investor can not imply that the
investor may demand that the State eliminates the opposition by reatricting the rights
> freedom of expression and assembly thal are duly established in the Bolivian
Constitution,

Mareovet, the recent history of soclal conflicts in Bolivia shows thei military
intervention aggravales conflicts instead of solving them ™ as it was the case
following to the police intervention on July 5, 2012 in Mallku Khots,

Reply, par, 338, See, also, Reply, par, 281.

See Section 2.3.1, mipro. See, alzo, Gov. Gonzales U, par. 43 (“Referring to the militarization order
in May 2012, Mr. Gonzales Yurronic seems to vepraach myself with not kaving faken thix kind of
acttons ince 2011, However, knowing the history of violenca in Northarn Potoxs, It abways seemed
mecessary o make diglogwe prevail befors the ections of securlty forees, however important CMMK
profect was for the funcre of our Depariment and our country, An example of this, which I have a
clear memory of, is the case of the Ameyapompa. During the administration of Gonzalo Sanchez
de Lozada in 1906, the usre of force resultad in a repid ond serious confroniation that ended with
the deaih af nine Bolivinn citizans'), RWS=4,

See, for example, Gronter ond others (Redio Caracas Televipidn) v. Venexvels, IACHR case, ruling
dated June 22, 2018, par. 195, RLA-243; Castaffede Guiman v, United Mexican States, LACIHIR
cane, ruling dated Augusi 6, 2008, par. 140, RLA-244; Olmedo Busros and others v. Chile, LACHR
coie, ruling dated February 5, 2001, parns. 65-68, RLA-245.

See, for example, Granler and others (Radlo Caracas Televisidn) v, Venezuela, IACHR, cape, ruling
dated Junc 22, 2015, paras. 135-136, RLA-243.

Grov. Goozales [, par. 57, RWS-1. Sea, nlso, Prees Release, El Potost, There is a kosioge In Malllu
Khotwm of May 5, 2012 (' There are more than 150 poliee offivers in Lialagua” sald the authority
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Second, Bolivia had no international obligation to protect CMMK from a legitimats
opposition of the Indigenous Communitics. All arbitretion tribunals thal have
examined the obligation of full protection and security against physical interference
ageinst an investment have conctoded that the State must take the necessary measures
only in the case of an ynlawfyl interfercnce by non-stale sctora”®, In this case, the
jnterference of the State was not unlawful and even if it were so, its unlawfulness was
the result of the coordinated and promoted action of CMMK, not the State.

Second, Bolivia did not encourage the opposition to the Project.

First, a8 we have demonstrated™, the resistance of community members was a
respotise to the viclations by CMMK and its employees of the human and indigenous
rights of Indigenous Communitics. As Mr. Chajmi recalls, *fdjue fo these actions
from CMMX, by the end of 2010, many members of mearby communities agreed that
tha mining company should leave the area, as it was conducting its activities ignoring
the interests of the communities of Mallku Khota™ 2,

Second, SAS questions the sariousness of the allegations of the community members
I roirtiog to the alleged passive sttifude
of the State’". However, SAS can only reach thie conchision because it ignores two
impoctant facts:

-
]
]
I

arguing that the cfficers were [0 rescue their comrade, but there s ne order yet. Gongibiex claims
that he daes not want it fo kappen as happened witk the 4 police officers who ware lyached on May
A2, 2010, There is ro intervenilon order since commznity membert are requesiing e presence of
asthorities of Comibal and the Minister of Mining, Mario Virretra™, R-TB,

Ses, for exarmple, Wena Hotels v. Arab Republie of Egypt, ICSID case No. ARB/93/4, award dated
December 8, 2000, par. B9, RLA-145; Avian Agriculiwra Products Lid. (APPL) v. Sri Lanka, ICSID
oese No. ARB/S73, award daed June 27, 1990, par. 87, CLA-E Anurican Menyfochering &
Trading, Isc. v. Zaire, ICSID case No. ARBA3/1, award dated February 25, 1997, par. 608, RLA-
123; Bernhard Friadrich Armd Riddiger Von Pexold and others v. Zimbabws, ICSID casc No.
ARB/10/15, award dated Suly 28, 2015, par. 397, CLA-142.

Sas Section 2.1, ngra.

Chajmi, par. 17, RWE-3.

Reply, par. 124.

Morthly report on cormnunity relations of CMME, March 2008, pg. 3, C-163.
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Third, the ections of CMMK to criminalize opponents eénd igoore the Ancestral
Qrganization by creating COTQA-6A only remewed and mdicelized thiz foeling of
opposition™,

Third, contrary to SAS’ assertions, Bolivia did not grani immunity 1o the community
icadera in the Memorandums of Understanding of Jaly 7, 2012, but entrusted the
decision on the oriminal liability to the Indigenous judicisl sysiem.

Said Minutes of Understending establish that:

Regarding the persecution, the potional government dismissed all
processes, investigations, arrest warranis gnd persecution agdinsi
indigenous and union leaders, indigenous authorities, leaders ind bases of
the 3 provinces of Northern Potosi within the conflict of Mallcu Qota in
defense of nonrenewable natwral resources™,

Even assuming that the Minutes of Understanding wes a legally binding instrument
that grants immmmity — which it is not - thet Memorandwn only suggesta that the
leaders of the Indigenous Communities would not be subject to criminal proseoution
nationwide. According to the Memorandum, they remsined sccountable to the
indipenous judicial system, as they should, given the location of the facts and the
identity of the groups end the leading community members™*, SAS has not denjsd
this fact, g0 it must be considered implicitly accepted™>,

On the othey hand, SAS has not explained why, if the granting of immumity to
commumity leaders had ocourred, it would heve constituted a viclation of the full
protection and security required under the Treaty, SAS does not claim that the
prosecution constifules a necessary measurs to protact the Concessions - something
that would be unthinkable. The prosecuticn of the commmmity’s leaders would have
no legal effect over the Concessions.

not interfere, review or receive abjections on the declrions of the indigenvus and tribal fudicial
authorities’’), RER-1,

See Section 2.1,33, supra.

Memorandum of Understanding, July 7, 2012, pg. 3 (Eomphesis added), C-15.
Ses Law No, 073 deted Decamber 2¢, 2010, Arta. 7, 9-10, RLA-263.
Coumer-Mmil.l, par. 471; Reply, par. M2,
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Bolivia did not Impair the Mining Concessions through arbitrary or
discriminatory measures

SAS argues that “Bolivie impaired Claimant 's investments through unrensongbie and

discriminatory measures™™™,

However, to support the claim that the CMMK Project was affected, SAS limits itself
tn present & list of measures which it considers conirary to the Treaty, without giving
any explanation, much less justification, as te how they would be contrary to the
Treaty™®, Many of these measures, allegedly violaling the Treaty, buch es the creation
of the Immohilization Zone?®, did not have the slightest effect on the Mining
Concesgions, because they were only applied in areas outsids the concession, For that
only reason , they could not constitute a violation of the Treaty.

All other measures — except for the accusation of sponsoring the opposition, which
Bolivia categorically rejects — were reasanable becsuse Bolivia hed an obligation to
protect the communities that were affectad directly by the abuses of CMMK,
Confronted to the systematic violation of homan rights by CMMK and its incilement
to violence, Bolivia was legally obliged to withdraw its support to the Project and
have CMMK abandon the area. SAS’ only defense is to repeat once again its baseless
elaims and insist thet Bolivia would not have acted in the interest of the Indigenous
Communities™.

Precigely becanse Bolivia adopiad the appropriate messure (end only viable) to pacify
the Project arse and thus protect the life and physical integrity of the community
members, Bolivia has not affected CMMK's Mining Concessions through
unreasopable measures. Although SAS irics to eviecerate the standard of
unreasonableness, the National Grid wibunal made clear that “the plain meaning of
the terms ‘unreasonable' and ‘arbitrary’ is substanilally the same in the semse of
something done capriciously, without reason™ ™. BG Group, invoked by SAS, docy

m

™

Reply, Section V{E).
Reply, par. 345.
See Section 223, supra.

Reply, par. 346,
Nationa! Grid v, Argenting, UNCTTRAL casc, awwrd dated November 3, 2008, par. 197, CLA-41,
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not deny that, to be unreasongble, sm action should be capricious and carried out for

1o reason’™,

In any case, SAS has not presented any argument to demonsirate that the actions of
Bolivie - whoee objective was to protect lupnan and indigenous rights agalnst the
actions of CMMK - would not have been reasenable under any standard, Bolivia has
widely demaonstrated thet its eclions were ressonable™?, Today, es confirmed by the
Ministar Navamo and community mamber Chajmi, peace has been restored in Maltko
Khota™,

SAS has not shown that Bolivia effected its investment through discriminatory
mensures. SAS haz been unable to point out a single case of a Bolivian (or foreign)
compeny that received betier treatment in circumstances equivalent to CMME. On
the contrary, Bolivis has demonsirated that other mining companics under foreign
control have been zble to operate in the area thanks to pood menagement of their
relations with local Commiunities™,

The inebility to identify and substanriats e single similsr case in which a company has
received better treatment is faml to SAS' positisn concerning an alleged
discrimination, a8 unanimously accepted by inlemational case law. ECE arguad that
“the Tribural accepis the test emunciated by the Saluka Tribunal, namely that: ‘Siate
conduct is discriminatory, if (1) nimilar cases are (i) rested differently () and
without reasonable justification™ ™, Many tribunals share the same criteria™.

BG Group Plc. v. Argenting, UNCITRAL case, award dated December 24, de 2007, pat. 341, CLA-
4,

Ses Section 5.4, supra.
Chajrmi, par. 36, RW8-3, See, slsn, Nevarro, paras. 43 and 48, RWB-2.
See Section 2.1.3.1, supra,

ECE Projektmanggement International GmbH y Kommanditgeselischaft Panta Achnmdsechaigste
Grundsticksgesellschaft mbH & Co. v. Czech Republic, PCA case No. 2010-5, award dated
Soptember 19, 2013, par. 4,825, RLA-258.

See, for exawple, Sakika Invastments BY v. Crech Republic, UNCITRAL casa, partial awnrd dated
March 17, 2006, peras. 313, 460, CLA-46; Npkomb Synergeiics Techralogy Holding AB v, Latwia,
Arbitration Insitute of the Stockholm Chamnber of Commeree came, award dated Decamber 16,
2003, par. 4.3.2(z), RLA-15%; CMS Gax Transmission Compary v, Argentina, 1CSID case Mo.
ARB/01/E, award dated May 12, 2005, par. 293, CLA-6. See, also, Invesmart, 8.V, v. Caeck
Republic, UNCITRAL case, nwend dated June 26, 2009, par. 415, RLA-149; Bayinder Insaal
Turipn Ticare: Ve Sanayi A.S v. Pekivion, ICSID cast No. ARBAG29, award datad Augnst 27,
2009, par. 389, RLA-268; Marvin Roy Feldman Karpa v. United Mexican States, 1CSID case No.
ARB(AFM09/1, sward daied December 16, 2002, par. 170, REA-159; Total S.4. v. Argentinu,
ICSID case No. ARBA4/], decizion on responsibility dated December 27, 2010, par. 210, RLA-
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505.

506,

Given its inshility o provide an analogous case, SAS insists that it does not need 1o
prove that there was s discrimination in order #o establish that its investment was
affected by a discriminatory measure. The anly legal basis of this, to say the lesast,
singular allegation comes from Lemire v. Ukraine™ . However, contrary to the
assertion of SAS, even Lemire requires proof of different treatment:

Discrimination, in the wordy of pertinent precedents, reguires morg than

different reatment, To amount to discrimination, a case must he treated
differently from similar cases withot Justification; a measure mus! be
‘diseriminatory and exposefs] the clalmant to sectional or racial
prejudice’; or a measure mwst ‘targetfed] Claimant’s I[nvestments
specifically as foreign investments ™,
In other words, even the doctrine cited by SAS insisis that discrimination requires
different treatment, even when it explains that this differential treatment is not
sufficient to egtablish discriminetion. SAS has riot even attempied to demonsirate such

discrimingtory treatiment and cannot evade its legal obligation to do so.

Proof that the digcrimmatory treatment elleged by SAS has no basis is its assertion
that the Reversion would be a measure inspired, in part, by the fact that CMMK was
controlled by a “transnational” company™ . There is no proof of this in the Reversion
Decrec. In eddition, as mentioned by former Governor Gonzales, if at tome point he
referred 1o the need for CMMK 10 fulfill local reguiations (whaet Mr. Gonzales
Yutronic interpretes as an “atiack” on CMMK ™), iz because “fffor the indigenous
Commuynities, it Is very imporiant lo be certain thal foreign companies will not ignore
their rights, enshrined in the Constitution and our laws, as well as thelr cusioms and
traditions”™'. Finally, as discussed above, other transnational companics operate in
the area without difficulty, thanks 10 good management of commmumity relations.

nr

1]

™

T4

)

161; Archer Daniels Midland Company and Tate & Lyl Ingredienis Americas, Inc. v. Unlted
Mexican Staies, ICSID case No. ARB(AF)Y04/5, nward dated September 21, 2007, par. 202, RLA-
151.

Joseph Charles Lemire v. Ukraize, ICSID csse No. ARB/OG/14, decision oa jurisdiction and
responsibility dated Junnuary 14, 2010, par, 261, CLA-49.

Joseph Charles Lemire v. Ukraire, ICSID case No. ARBAG/IR, decision on jurisdiction and
responsibility dated Juanuary 14, 2010, par. 261, (Emphasis added), CLA-49.

Statemend of Claim, par, 160; Reply, par. 247,
Gonzales Yueromic II, par. 28, CWE-8.
Gov. Gonzsles 11, par. 21, RWS-4,

-15%.



Baged on the foregoing, Bolivia did not violate its obligations provided for in article

Bollvia did not grant SAS treatment less favorabie than that granted to

SAS slso argues that “Bolivia treated Claimant’s investments less favorobly than the

SAS does not substantiste its claim, devoting it only half & page. SAS merely states
that Bolivia would have accepted that “South American Stiver ‘must demonsirate that
ity foreign nationality motivated the Reversion™ and thal Bolivia would not have
denied that it acted against SAS becanse it was a forelgn company .

To demonstrate that the investment was subjecd to less favorable treatment than that
received by 8 pational corpany, SAS must identify a national company in 8 similar
situption that has been treeted differently end more beneficially than SAS. The
tribunals invariably require the mvestor to prove (i) the existence af a comparsble
pational company and (ii) that such company has received befter treatment to assess
whether there has been a violation of the national treatment obligation™*. This
requirement is not only unanimously accepted by international tribunals, but it also
follows clearly from the Treaty provisions,

507.
2(1) of the Trenty.
56
its own nationals
508.
invesiments of its own Investors™ 2,
509,
510, SAS ignoreg international law.
511,
M Reply, Section V(F).
™ Reply, par. 350.
T

Rende Rase Levy de Levi v. Peru, KOSTD ease No. ARB/10/17, swant datsd February 26, 2014, par.
306, RLA-250; Champicn Trading Company Ameritrade International, Inc. v, Arab Republic of
Egypt, ICSID cuse No, ARB/02/9, award deted October 27, 2006, par. 134, RLA-263; Bayinder
Inzeat Turizm Ticoret Ve Sanayi AS. v. Paldsian, ICSID case No. ARB/03/29, aweard dated August
27, 2009, par. 389, RLA-260; Marvin Ray Feldman Karpa v. United Mexican States, ICSID case
No. ARB{AF)Y9%1, award dated December 16, 2002, par. 170, RLA-150; Toia! 5.A. v. Argenting,
ICSID) case No. ARRAMY ], docigion on respomaibility dated Decersber 27, 2010, per, 210, RLA-
261; Archer Daniels Midiand Company y Tate & Lyle ingredisnts Americas, Inc. v. Unliud Mexican
States, ICSID cace No, ARB(AF)Y/O4/S, sward dated September 21, 2007, par. 202, RLA-ISI. Sev,
abeo, Salukn Invextwsenty BY v, Ceech Republic, UNCITRAL case, pardat awnrd dated Mareh 17,
2006, paras. 313, 460, CLA-46; Nykomb Synerpetics Technology Holding A8 v. Latvig, Asbitrstion
Insitute of the Siockholm Chember of Commerce case, award dated December, 2003, par. 4.3.2(a),
RLA-259; CMS Gas Transmission Company v. Argenina, ICEID case No. ARBAIL/E, award dated
May 12, 2005, par. 293, CLA-S;, ECE Projekimaragament Iniernational GmbH y
Kommanditpesellschaft Panta Achtundsechoigsie Grundstilclsgesellchaft mbH & Co. v. Crech
Republic, PCA No. 2010-5, awand dated September 19, 2013, par, 4,525, RLA-258;
Invesmarr, B.V. v. Crech Repubiic, UNCITRAL case, award dated Jums 26, 2009, par. 415, RLA-
249,
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312,

313

514,

313

6.1

516.

In this case, there is oo company similar to CMMK that has been treated differently
and more bencficially than CMMEK or SAS.

On the other hand, Bolivia categorically denies that it has “notionalized South
American Silver's Malku Khota Mining Concessions, at least in part, because of its
status as a forelgn company” ™. Bolivia issued the Reversiom Decree due to
CMMK ’s systematic violations of the human and indigenous rights of the Indigenous
Communities directly affected by the Project, ag Bolivia hes repeated ad meuseam m
thiz arbitration.

Therefore, Bolivia, has fulfilled its obligations under the Treaty and mternational law
at all times, with respoct to SAS,

IF THE TRIBUNAL CONSIDERS (QUOD NON) THAT BOLIVIA HAS
BREACHED ANY OF ITS OBLIGATIONS UNDER THE TREATY, {T SHALL
NOTE THAT SAS HAS NOT PROVEN TO HAVE SUFFERED ANY
DAMAGES AND, IN ANY CASE, ANY COMPENSATION SHALL BE
LIMITED TO THE REIMBURSEMENT OF TS COSTS

Reslitution bas 8 very limited application in international Jaw end in addition, in this
cssc, 1he requirements to grant it are not met. It follows that the Tribunal should
outright rejeet this claim {Sectlon 6.1), SAS has not proven to have suffered any
cenzin damage, supporting its claim for compensation on mere speculation over the
future of a Project that was at an carly stage (Section 6.2). If, despiic this, the Tribunal
concludes that Bolivia should compensate SAS, this compensation shall be limited to
the reimbursement of the costs incurred im the Project (Bectiom 6.3). RPA and FTT's
analysie are arbitrary and plagued with errore, and must therefore be digmissed
(Sectlon 6.4). Any compensation should be calculated as of July 9, 2012 (“Bolivia
Valuation Date””} and without copsidering subsequent events {Sectlon 4.5). Finally,
SAS has not proven to have suffered any damage due to other alleged violations other
than erticle $(1) of the Treaty (Section 6.5).

SAS acknowledges that restitution hes a very limited application in
international taw and thal the raquirements for It to be granted are not
met

Having failed 1o produce any decision where an international erbitral tibunal has
ordered @ Siate to restitute, SAS recognizes that restitution has a very limijled

M chl:h par. 351.
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6.1.1

517,

518.

319,

520.

epplication at the international level (Section 6.1.1). In any case, restitution is
impossible aince it would interfere with Bolivia's sovereignty (Section 6.1.2) and it
would impose a completely disproportionate burden on the State (Section 6.1.3), and,
therefore, this ¢claimn mugt be rejected.

SAS acknowledges that restitwtion has 2 very limited applieation in international

law

Ir limine, Boljvin has proven that the Reversion of the Mining Concessions was
conducted in accordance with the Treaty and interpational law’®, Since, as SAS
recognizes, restitution is 8 remedy that can only be considered upon the commission
of an unlawful act™?, this is sufficlant for the Tribunal o conclude, withows further
analysis, that SAS is not entitled to restitution.

Even if it is assumed, for purposes of the analysis, that the Reversion of the Mining
Concessions was contrery to the Treaty (quod nor), SAS continues without providing
any decision where an intemational tribunal granted restifution. 8AS recognizes,
therefore, that this remedy is not applied in practice. Thia is confirmed, for example,
by the ribimal in the Oceidental case:

The Tribunagl is not aware of any case in which an ICSID tritunal has awarded

a request of specific performance against a State f... ™
Given this scenario, SAS argues that it is irrelevant thet restitution is “seldom awarded
in practice” and thet in =ny cuse, every decision is based on differemt factual
premises™?, This argument demonstrates the lack of support of what is claimed by
8A3. In any cmse, SAS confirms that ~ regardless of the different cirumstances of
each case — international arbitral tribunals egree that restitution bas no practical
application and is, to say the least, a temedy of urrusual charactst.

Although SAS does not mention it, the only case where restitution of an assel was
awarded is the recent case of Bernkard Von Pezold v. Zimbabwe. This decision,

146

n7

M

Counter-Menmoriel, Sccticn 6§,

Statement of Claim, par, 167 (7 iz ¢ wali-sstablisked principie of customary imternational law
thet a claimant whose tmvestment has been subject to an unimwfil expropriation is entitled to be
compensated By means of, first, restitution In bind {...J™).

Occidental Peiroleun Corporation y Occidental Exploration and Production Compamy v.
Ecuador, ICSID case No, ARBAE/1 1, decizion on precautionary measures dated Augnst 17, 2007,
per. 72, RLA-132.

Ruply, par. 356,
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besides being exceplional, is erruneous becanse it ignores the perpose and importance
of sovercigaty. Iis terse reasoning on this issec confirms this. In any eveot, the case
Bernhard Von Pezold is significantly different from this one, for at least four reasons:

Firat, in the case of Bernhard Von Pezold, in order to becoms effective, restitution
only required that the legal title (deed) on the expropriated land be given back,
since the claimant were already in possession of the vost majority of the
expropriated land (between 59% and 84% of the lend was already in the
claimant's possession™”), This is something to which the Tribunal gave much
value (“Especially relevant here is the fact that the Clalmants remain in
substantial occupation of most of their properties™ ™Y} and that does not occur in
the present cage;

Second, in Bernhard Fon Pezold, the available evidence suggested that reslitution

of the scurce properties thet were ot in possession of the cleinam, would not
generate conflicts. The &ribuwal noted that, to the date of the award, Zimbabwe
hed already made 4 restitutions of lend without difficully (“chaos deex rof appear
to have ensued on the four occasions where Zimbalwe has provided for
restifiition in the past™ ™). This situation is significantly different in this case,
where there is emple evidence of social conflicts caused by SAS in the Project
ares’, It is foresecable that new conflicts would arise if SAS retuned to the area;

Third, in the Bernhard Von Pezold case, the third parties who occupied the land
either had no titles or deeds or these were precarious (some of themn were simple
invaders”). Therefore restitution would not severely impect the rights of third
parties. In this case, on the contrary, the constitutional rights of Indigenous
Communities to their lands, their physical integrity, eic., would be directly
affected by a hypothetical restitution of the Mining Concessions; and

1580

L]

™

kL

154

Bernhard Von Pezold and others v. Zimbabwe, ICSID case No. ARB/10/15, awanrd deded July 28,
2015, par. 728, RLA-239.

Id.

1d., per. 733,

See Section 2.3, supm,

Bernkard Von Pezold and others v. Zimbabwe, ICSID case No. ARB/10/15, eward dated July 28,
2015, par, 730, RLA-139.

-1863 -



612

521.

522,

523.

Fourth, in Bernhard Ven Pezold, the identity of the claiment was not & problem
for reatiition. The claimant was not responsible for abuse, abdections, cic. In this
cage, the opposite has pecarred,

SAS ncknowledges that restitntion is impossible

In its Reply, SAS does not question any of the arbitral decigions which show that --
by interfesing with state sovereignty — it is Impossible to force a state to restitute’.
As the tribunal in Occidental noted:

Itis a firmly established principle that when u State, in exercise of its sovereign
powers, has terminated @ contract or a license, or any other secirily of o foreign
investor, gpecific complignee should be considerad legagll)y impossible’™,

In view of this, SAS argues that Bolivia only mentions Impasmbility to refect
restitution, when — eccording to article 35(a) of the Articles on State Responsibility —
it would be recessary 10 demonstrate the material impossibility™’. This argument is
swprising far two reasons. Pirst, sttempiing to introduce nuances in the concept of
Smpossibility is absurd. The text is binary: it is either imposaible or possible. There is
no third option. §econd, there is no support to classify impossibility. In faet, in
rejecting the restitutive claims, the decisions cited by Bolivia (and nol contested by
SAS} simply refer 1o the exislence of an impossibility or, 8t mosi, mention a legeal
impossibility " . Prof, Crawford, repceicdly quoted by SAS, only mentions
impossibifity, without qualification, Third, rogardless of the name used, international
cage law is unanimous in eaying thet, by interfering with sovereignty, restitution is
impossible.

BEven if it is considered to be legally possible to order 8 sovereign State to restitute
(quod non), Bolivia has proven that — in the present case — auch reatitution would be
Jactually impossible given the opposition o SAS iIn the Project area. The Tribunal
cannot ignore the serious social conflicts that SAS penerated while in the area of

Counter-Memoriat, Section 7.1.2.

Occidenwal Peiroleam Corporation axd Occidental Exploration and Producton Campany v.
Bcuador, ICSID casc No. ARBAJE/T 1, decision on precautjorary measurey dated August 37, 2007,
par. 79 (Emphasis added), RLA-132, See, aleo, BP Exploration Company (Libya) Limited v.
Libya, award dated Augnst §, 1974, pg. 354, RLA-129.

Reply, par. 359.

Saa, for example, Libpan American Ofl company (LIAMCO) v. Lidya, eward dated April 12, 1977,
20LL.M., 1981, pg. 124, RLA-133; Ocrddenial Petroieum Corporation y Ocsidental Exploraiion
and Production Cowpany v. Ecuador, ICSID cuse No. ARBAG/] ], decigion an precairtionisry
messires dated Aogust 17, 2007, pa. 79, RLA-132.
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6.1.3

524,

525,

526,

Mallku Khota (which, among others, led to a protest into La Paz’™) and the risk of
further clashcs cecuring if SAS came back to the area. Ag recognized by intemational
case law, this Tribunal carmot ignore the social reality of the Project™,

SAS acknowledges that restitution wonld impose a disproportionaic burden on
Boltvia

Arliclo 3%b) of the Articles on State Respomsibility cstablishes 8s second
{cumulative) ¢ondition in order for restitution to proceed, that such restitution does
not impose a “fotally disproportionate burden in relation w the benefit deviving from

restilution [ngtead of compensation™™',

Preliminarily, it should be noted that thet provision contains, in tum, two importent
conditions., The firse: that restimtion is objectively more beneficial then
compensation. The second: that the burden represepted by resiitution is not
dispropertionate to that extra benefir, None of these conditions is met in this case,

First, restitution would not grant SAS an additional benefit in relation
compengatlon, In fact, SAS itself stateg that the compensation would allow w crase
“all the effects of the expropriation’™, SAS admits, therefore, thet restitution would
not entail any additional benefit. This is rufficient for the Tribunal to reject this claim.
Two additiooal reasons confirm this. On the one hand, Prof, Dagdelen shows (and
SAS’ oxpeats agree) that “very few identified mineralized targets ever advance
tArough the feasiblity stage to operations beceuse their techmical, ecanomic,
environmenial and/or social viabillly cannot be established” @, The Praject is in an
exploration phase (incompleie and paralyzed since the Reversion) and there is no
certrinty that it can resume. O the other hand, as expleined in seclion 6,2.1.3, below,

m

68

761

74

Counier-Memorial, Sections 3.5 and 1.6; Stmement of Claim, par. 67.

Ax indicated in the case of CMS v. Argentiaa “fifa g situarion such as hat characierizing this
digpwre and t#a conpla.r f.-:.rue.s as.wr:l’axd with the crisis in Argmnna. g_wguhi_.hg_ugdz
F tie [ : v - buck fo e re ;

5 wsures were adented, nov has this been requesled Howwer as
me Tb'.ibunal has rqpmred!y .rtated in this Award, the crisis cannot be lgnored [, ] (CMS Gas
Transmission Company v. The Argentine Republic, ICS1D case No. ARB/01/8, award dated May
12, 2008, par. 406 (Emphasis added), CLA-S).

UN Internetions] Lew Committes, Draft of aticles on the responsibility of the State for
imsernationally unlawful events, with comments, 2001, art. 35(b) (Enpbaciz addad), RI1.A-139.

Statement of Claim, per. 183.
Dagdelon [, par, 32, RER-2.
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527,

528.

529,

530.

6.2

331,

532.

by violating the righte of the Indigenous Communities, damaging their resoarces and
the environment, no institistion workd have agreed to fund the Project.

Second, SAS has not disputed any of the decigions that demonatrate that it would be
dispropartionate —as well as impossible - to interfere with the soversignty of a State
when the damage allegedly caused can be compensated through compensation™.
SAS does pot show, therefore, that the second conditlon of Article 35(b) is met in this

The disproportionate burden that restitution would generate is also confirmed by the
social chaos that prevailed while SAS was in the Project arca. Bolivia and the
Indigenous Communities would face scrious security risks if the Tribunal would
allow SAS o return to Malku Khota.

Based on the foregoing, the Trilnmal must reject SAS' restitutionary claims.

Finally, FT's analysis of the demfed sccmario for restitution s emmonecus and
incomplete. FT1 recogrizes to not have considered factnrs that have a direct itmpact
on the valuation of the Project™, and admits that “we have nor performed a full
valuation as of the date of assumed restitution” ™, Consequently, FIT's valuation
should be dismissed by the Tribunal.

The damages claimed by SAS are hypotheticat and, even if any sxisted
(awod non), Bolivia did not cause them

8AS has not proven that the Reversion of the Mining Concessions may have caused
any certain damages. In fact, ajthongh its cleim for damages is based on the premise
that the Project had a promising fiture and would have been economically viable,
SAS does not provide any evidence of this (Section 6.2.1),

In any case, Bolivia has demonstrated that SAS, CMME, and its staff, violeted the
rights of Indigenous Commimities tn various ways, which caused a seribus social

Courtes-Memurial, Sectioa 7.1.3.

FTIIL, par. 8.6 (*The Brasie Repanalau mumbar of other inputs that may impact e value of
the Project such ay comunadiiy prices, corstrurtion costy, operating cosis, fircal and regulatory

regimes, and communily refations. While thes factor would impoact the Fralect s FMY and differ
bmvem n‘le ‘bul ﬁ:r £qs¢ arld rluz dehy case mnts:npb.mf in lhe restifufion scemario,
g g h b o £ g 5 PAEEL 3 I}

(E.mphssis },

FTI, par. 8.7, CER.
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534,

535,

536,

537.

™y

5

fL

™o

conilict in the Project area. As the dominant cause of any alleged damage was the
negligent hehavior of SAS, it has no right to be compensated (Section 6.2.2).

SAS has stfll mot proven that lix damages are certaln

In the Counter-Memorisl, Bolivia demonsteated that in inteenatiopal law, (i) an
untawful act only creates an obligation to compensate if the victim can prove that it
suffered some damage; and (ii) the burden of proving the existcnce of such damage
fills on that who claims ™. BAS does not question eny of these principles in its
Reply but maintains its claim.

Afler making some preliminary commenis, Bolivia will prove that SAS has not
praven to have sustained any damage in 30 far as (i) the mineral resource estimate by
RPA is emroneous and, in any case, there were no mineral reserves in the Project
(Sectlom 6.2.1.1); (ji} the metallurgical process (the “Metaliurgical Process™) is not
complete or has been shown to work {among other things, the Metallurgical Process
was designed based on pmthetic laboratlory samples snd has no precedent in the
mining sector) (Section 6.2.1.2); (jii) due to the violations of indigenous and human
rights of members of the Indigepous Comrmunitics, the Project would have never been
fimded (Sectior 6.2.1.3); and (iv) in any casc, the Project could not bave been
developed due to the existing social opposition (Section 6.2.1.4).

Bolivia makes three preliminary comments,

First, in the Counter-Memorial, Bolivia quoted puhlications of SASC that recognized
the speculetive nature of the PEA end that its contents could materiaily differ from
reality™. SAS has not challenged the speculative natures of the PEA. In fad, expert
Cooper acknowledges that “felven when an initial discovery of interesting
mineralization has been made, lexe thean | in 10003 of X! ity makes 1o the
ming status” ", SAS ignores the testimony of ils own expert in its claim for damages
by ignoring the excessively speculative nature of its claim.,

Second, SAS has not provided any evidence that, as of the dote of the Reversion,
“orefeasibiltly level work was well underway™ ™, On the contrary, since the PEA

Counter-Memorial, Sections 7.2,1 end 723,
Counter-Memorial, parag, 553-554.
Caooper, par. 36, CER-3.

Reply, par. 25.
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2011 was published in May 2011 and the Project was snspended during 201171, the
beginning of the prefeasibility siudy (which normalty starts after the publication of
(he PEA) could not have been more than nomsisa! until the Reversion in mid-2012.

Third, in his first expert repon, Prof. Dagdelen expiained that it takes about 15 1o 20
years — since the discovery of 8 mineral deposit — for 8 project to reach the production
stage (if it ever reaches it)’™. Therefore, the Malku Khota operation is not a certain
event, and not even & predicinble event (it is mere speculation).

RPA denies this, peinting out thet the sverage ime from 8 mining discovery up to the
“start up” of a mine is 7.7 years™. This is false and, even if was cotrect, showe how
uncertain and speculative the alleged damages are.

Actunlly, RPA calculations do not start from the date of the mining discovery but
rather in Jater gtages, which obviously reduces the time limits. Just to mention a few

® RPA stetes that the discovery of the mineral deposit of the Guelcamayo
project would have occurred in [997™¢, However, ay indicated by the
updated technical report of said project “fglold mineralizution af
Gualeamayo was discovered in 1980 by Mincorp Exploration S.A4,"75. 28
years passed since the mining discovery (and not 11 as RPA indicates) until
the gtert of production in 2008.

. RPA states that the discovery of the mineral deposit of the Maricunga
project would have occurred in 19887, However, a: indicated by the
technical report of said projest, “David Thomsorn and Mario Hernandez
discovered gold mineralization at Maricunga in 1984”7, Given that

Reply, par. B9 ("On December 22, 2010, the Company decided to tamporartiy suspend CMMK s

Updaied Technical Report of the Guelsamaye Project dated Februery 27, 2009, pg. 16, R-219.

538,
539.
540,
examples:

™

eperations [..J").
" Dagdelen I, par. 33, RER-2,
™  RPAILpg. 5-14, CER-5,
™  RPAII, Table 5-2, pg. 5-14, CER-S.
5
T RPATI, Tabke 5-2, pg. 5-15, CER-S.
bas)

Techuice! Report of the Muricnugs Project dutsl December 31, 2007, pg. 29, R-220.
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542,
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543.

production in the mine staried in 1996, 12 years passed since the mining
discovery (amd not 8, as indicated by RPA).

RPA aleo incorreetly compites the time frames of Bolivian mining projects since it
considers dates afler the mining discovery (e.g. date of the {irst mineral resource
estimate and scoping study) and prior to the beginning of production”®. When time
limits are calculated based on the milestones propased by Prof, Dagdelen, periods are
congiderably higher then those reported by RPA.

The Project’s own experience shows that RPA’s assertion regarding the time it would
take to start production is false. In fact, (i) witness Fitch expleing that SASC would
bave discovered the deposit of the mining Project in 2003, when several Mining
Concessions were acquired and CMMK. was created™; and (ii) the PEA 2011
envisaged that the project would start production in late 2015™, Taking these dates,
the period from the mining discovery to start of production would be of 13 years
{excluding, of conrse, contingencies).

RFA's mibteral resource estimate (based on the PEA 2011) is erroneous and, in any
case, SAS admits that there are no mineral reserves in the Project

Before amslyzing the uncertainties and inaccuracies of the PEA 2011 and RPA’s
minera! resource estimate, Bolivia must make fwo preliminary comments,

Firgt, while easessing the reasonableness of the resource estimate presented in the
PEA 2011 (taken by RPA 25 the basisg), the Tribunel raust consider that SASC (now
Trimetals) has becn recently semctioned by the British Columbia Securitics
Cummission (*BCSC")™ for having published estimates of mineral resources that
arc inaceurate and ip viclation of Mationa! Instroment 43-101 (the “NI 43-101")
regarding the Gold Spring mining project. NI 43-101 establishes the rules to be met
by companies listed in Canada’s stock exchange in order to inform the market about

M RPAII, pg. 5-14, CER-S.
™  Fich, pamma 12-13, CWS-1.

™ Prelimirary Economic Aszessment Update Technical Report for the Malle Khowa Profect dated
May 10, 201}, pg. 130, C-14.

M The BCSC is the entity responsible for ensuring investor protection and market integrity of
Cenadien capital. As pari of its mission, Lhe BCSC reviews soms of the technical reports published
by junior mining companies, as was the case of the PEA published by SASC reganding the Gold
Springs project.
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their companics’ mining projects. Since June 4, 2034, the BCSC placed SASC on its
list of companics non-compliant with the NI 43-1017%,

Second, it is striking that in its second cxpert report (the “Secondd RPA Report™),
RPA castd doubt upon the ability of Prof. Dagdelen tn perform a rrincral resource
estimate because he would have been assisted by Mr. Thomes Mathews
(“Mathews™)™>. Prof. Dagdelen’s credentials, which include having over 30 years of
international experience in the mining industry, baving directed the Depestment of
Mining Engineering at the prestigious Colorade School of Mines, having wrilen over
40 scientific publications on topics of his specially (inchuding estimation of mineral
resources ahd reserves) and being 8 member of the Board of Directors of Randpold
Resources {an internationally renswned minmg company), leave no doubt regarding
his experience in the estimation of mineral resources and reserves. Notwithstanding
the foregoing, Prof, Dapdelen explained that he requesied Methews” sggistance
because the computer localed in the Data Room did not bave the MineSight software
(used by Prof. Dagdelen to conduct ik mineral resource estimates) nt anly the
GEMCOM software™ . In this sense, it is not an issue of capacity from Prof.
Dagdelen, but of the menns provided try SAS for Bolivia's independent experts to
conduct their mineral resources estimate. In any event, at the hearing, Prof. Dagdclen
will have the oppartupity to explain in detail, as mentioned in his second report, the
steps he has taken and the reliability of his findinge and conclusions.

There are several proofs that the mineral resowurcs estimate presented in the PEA 2011
(and on which RPA bases its conclusion) is inaccurate.

Fimst, a3 shown by Prof. Dagdelen in his second expert report, the estimation of
minern! resources in the PEA 2011 (and which RPA takes as 4 bagis) is unreliable and
exaggerated. In fact, the PEA 2011 overestimates the resources indicated in [
million tons and underestimates the inferred resotrces in [} miilion tons™. This
is relevant because there is no cortainty that the inferred resources actually exist and

k44

i3]

b

s

See, for example, e-mails exchanged by SASC and the BCSC dated June 2, 2014 & ke 4, 2014,
R-211.

RPAIL pg 5-3, CER-S.
Dagdelen i, par, 4, RER-4.
Dagdelen II, per. 10, EER-4.
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therefore, in & velustion, they cannot be considered equivalent the indicated or
measured resources, As Prof. Dagdelen explains:

The oversiatemers of tons in the Indicuted category, and understatement of
tones in the Inferred category, are significant and further make it difficult
to desermine the poteatial size of the depaostt. Aithough the viability of the
Profect comnot he analyzed ot the level of a PEA, any such analysis would
be impacted by these inacrurate estimates™.
The Resource estimate by Prof. Dagdelen alao reveals other sxaggeretions in the PEA
2011 (for example, in the level of concentration of metals in the mineral resources of
the Project, which is direetly related 1o the economic viability of a possible mine™?),

Therefore, as Prof, Dagdelen explsins:

Thus, it is rot accurate to say that my Mineral Resource estimate is not
materially different to that in the 2011 PEA Update reviewed by RPA and
used for RPA s valiation'. The material differences between both resowrce
estimates become appareat when the individual categories of resowrce

classification are compared™.
Spcond, s explained by Bolivia in its Counter-Memorial™ end accepted by SAS,
more than % of all mineral resources of the Froject are inferred. This percentage
rises 1o [J§% after repositioning the indicared resources (overestimated, as indicated
above) in the category of inferred resources. fnferred resources are “that part of a
Mineral Resource for whick quantity and grude or quality can be estimated on the
basis of geological evidence and limited sampling and reasonably assumed, but not
werified, geological and grade continuity” '™, Arbitration case law recognizes that
said infirred resources “have the ‘lowest level of geological confidence™ ™! and
therefore, most likely do not cxist (*/ifnferred resources simply may rot be in the

Dagdelen I, par. 81, RER-2.
Dagdelen [I, par. 10, RER~4,

Dagdelen 1L, par. 10, RER~4. For the same roason, it is false that “Baoltvia s experis do not disagree
that there iv a significant mineral resouree at Malku Khotz™ (Reply, par. 387).

Counter-Memonial, par. 559,
Dagdelen 1, par. 18 (Emphasls added), RER-2.

Gold Roverve fnc. v. Bolivarian Republic of Veneawela, ICSID cage No. ARB(AF)49/01, award
detod September 22, 2014, par. 780, RLA-27.
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ground”™2), This was confirmed by tbe PEA 2011™? and Canadian standards by
providing that any communjcation te the market regarding inferred resources should
include “cantionary language™™, This has 8 fundamental lmpact on the size of the
minerel depogit estimated by the PRA 2011 and used for purposes of valuation by
RPA_ It is simply absurd 1o postniste — as RPA does — that (i} inferred resowrces
should be ureated in the same way as indicated and measured mineral resources™>; or
(i1} that the reclessification of N illion tons of indicated resources in the
catepary of inferred resources is irrelevant for vahmtion perposes™,

Third, as Prof. Dagdelen explaing, RPA artificially increases the amount of mineral
resources of the Project by using an excessively low cur-aff grade.

The cut-oft grade reflects the minimum ¢oncentration of metal required in a ton of
mineralized matlerial so that ton has a positive economic value, If that ton does not
reach the cut-off grade, then it is not an “ore™ and should be considered a8 “waste”.
Only when a tnn of mineralized material has & higher level of concentration than the
cut-off grade ean it be classified as part of the mineral resources. As Prof. Dagdelen
explaing: “It is best practice to use economic cufoff grade for [estimation qf} the in-

situ resources as well",

RPA estimates the Project’s minerel resources by using & cut-off grade of only 10
grams per tops (“sdver equivaleal™™, which Is exiremely low and erlificially inflates
the amount of minera] resources of the Project. RPA bas no justification whatsosver
to use such & low cut-off grade. In fact, at the Bolivia‘s Request for Document
Prodnelion so SAS could communicate “the documents and studies that justlfy the

Brattle I1, par, 132, RER-S,

FPrefiminary Ecomomic Assessment Updarte Technical Report for the Mzl Khota Project of My
10, 20t 1, pg. 14 (“This PEA is prefimirary in pature and includes inferred mineral resowrces that
are considered foa speculative geologically [...]™), C-14.

Counter-Mernorial, par, 333,

Equally absurd is to posiulate, as RP A does, that for not equating and valuating in the same way
mfered, indicated and measured mineral resources, Prof. Dagdelen “Aay no expertise and
experiance in the valuation of a property by any olker method than the Income Approech using =
DCF analysis™ (RPA 11, pig. 5-2, CER-S). In fbet, az part of its obligations in the Boatd of
Directors of Randpold Resources, Prof. Dagdelen frequently reviews valualions of muining
peojects (Dagdelen 1, par. 3, RER-4).

Daguelen L, par, 80, RER-Z.
Dagdelen L, par. 82, RER-2.
RPA T, pgs. 5-6 am! 5-7, CER-S,
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estimate of the mineral deposit {In-pif resosrces) using a 10 grams per ilon silver
equivalent cul-off grade™, SAS responded that “Claimant is nof aware ' the existence
of any docuement resporsive to Bolivia's request and RPA did not review or prepare
any document responsive to Bolivia's request™. As demonstrated by Dagdelen’s
Second Report, the cut-off grade 15 determined based on calculations that take as a
basis the value of mineralized material, the costs of processing the “ore™ (among other
costs), metallurgical recovery rates, etc.?™, I is therefore ouiragoous (and proof of the
arbitrariness of its resource estimate) that RPA has no dooument justifying the use of
a cut-off grade of 10 grams per tone (“silver equivalent™).

Prof. Dagdelen hag calculated the minimum cut-off grade applicable to the Project,
which iz equivalent to 20.4 grams per ton (“siiver equivalent™), In having used a lower
cut-off grade, RPA artificially inflated the mineral resources of the Project The
conirest in the number of inferred, indicated and meayured resources calculated by
Prof. Dagdelen under a cut-off grade of 10 and 20 grams per 1om is shown in Tables
| and 2 bolow™';

Table 1: Prof. Dagdelen's Model — curt-off grade of E0 grams per ton (sifver
eguivalent)

Tribunal decisions o Requests of Documentation of Bolivia dated July 7, 2015, & well as
Procedural Order No. 7

Dagdelen 1L, Section 4.1.2, RER<.
Dagdelen If, Tables | and 2, par. 76, RER-A.
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Project and SAS’ incentive to ignore in its analysis, befure this Tribunal, the items
that suggest very high costs.

For exemple, as explained by Frofs. Degdelen and Taylor, assuming it would work
(gwad non), the Metallurgical Process proposed by SAS would significantly increase
capital and operation expenses (costs) of the Project This can be explained becanse,
as the Metallurgical Process is a new and very complex technology, its
implementation would reuire constent adjustments to the process, and hiring
specially qualified persormel, etc.5%,

The Project’s costa would also be higher (and the cul-off grade higher as weil) by
excluding the $144 million that the PEA 2011 attributed to nonexistent gold grades.
Bolivia requested SAS, in its Document Production Request, to produce “Docurments
and studles relating to the existence of gold grades™, but SAS did not provide Bolivia
with any information®. RPA recognizes that “the fevel of basic data is insufficient to
estimate gold prade in the Mineral Resource” and thus that gold grades should not
have been considered in the PEA 20113,

Since, according 1o the above, the Project’s capilal and operation costs would be
foresecably higher than expected in the PEA 2011, Prof. Dagdelen has estimated that
the eppropriate cut-off grade in this case could be 30 grams per ton™*. When using a
lower cut-off grude, the PEA 2011 (and RPA, which based itself on said document)
considerably inflated the Project’s mineral resources. It is sufficient to compare the
mineral sesources calculated by Prof. Dagdelen with a cutoff grade of 30 grams per
ton (ses Table 3 below™) with those derived from Tables 1 and 2 (see Table 4 below)
to confirm the large differgnce in the number of mineral resources resulting from the
use of different cut-off grades:

Table 3: Prof. Dagdelen’s Model ~ cut-off grode of 30 grams per ton (silver
equivalent)

Taylor, par. 31, RER-6.

See Radfarn Chart with Tribunal decigions on Bolivia’s Request for Docament Frodution dated July
7, 2015, as well as Procedural Order No. 7

RFAL, pg. -9, CER-S.
Dagdelen I1, par. 75, RER-A.
Dagdolen II, Table 3, par. 76, RER-4.
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snd environmental studies, costs of designing and building the metallurgical treatment
plant®", and tha mine’s opevating®™?),

Lastly, the fact that the Project has anly one scaping study s not under dispute,
scoping study that does not measure with a rcasonable degree of cerlainty the
forseeable revenue or costs. For this reason, as explaimed by Bolivia in the Counter-
Memorial®®, the Project has no miners] reserves, defload a:

[TThe economically mireabdle part of o Measured and/or Indicated Minsral

Resource as defined by studies at Pre-Feasibility or Feasibility level that

include applicarion of Modifying Factors (these include, but are not

resiricted to, mining, processing, metallurgical, infrastructure, ecoromic,

marketing, legal, environmentai, social and goveramental factors)™.
Based on the foregoing, there can be no doubt over the leve! of uncertainty regarding
the possibility to economically entract mineral resources from the Project. As Bolivia
has proven, the mineral resource estimate by RPA is inflated, it is composed by more
than % for inferred mineral resgurces, hag much [ess in-pif resources than those
claimed hy the PEA 2011 and hag no mineral reserves.

The Metallurgical Proress is not complete and has never been used on an industrial

scale, o it iy not proven tAat it works

Prof. Patrick Taylor ("Prof. Tayler") describes the actual state of the Metallurgical
Process thet SAS intends to vse in the Project. Prof. Taylor is a George 5. Ansell
Distinguished Professor of Chemical Metallurgy at the prestigious Colorado School
of Mines*'®. He specializes in extractive metallurgical proccsses and mineral
processing. 1n addition to his academic background (with more than 140 scieptific
publications), Prof. Taylor provides consulting services, since 1979, to some of the
largest mining companies in the world, including Newmoant, Gold Resources, and

8 Ag explained by Prof. Taylor, “filhe membiurgical processing plant represenie the most Agnrificont
Jocior in capital ond operating casts for almast all mining operatioas™ (Taylor, par. 28, RER-6}.

#2  Dapdelan II, par. 44, RER-4.

3 Answer, pates. 555-558,

fi4  RPAI, pg. 3-2, CER-S.

95 Taylot, pat. 2, RER-6.
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Id_, paras. 1-3.

Elé

Ablantis Mining. To date, Prof. Tayior has invented and registered 9 metalhrgical
patents in the United States and bas one (additional) under evaluation®é,

Prof. Taylor agrees with all the experts in that — tg have only one scaping study - the
Project is at an early stage, characterized by speculation and a high level of
uncertainty®!’,

As Prof. Taylor explains, there are multiple reasons why there is no certainty that the
Metallurgical Process could work in the Project. On the contrary, there are many
doubts rcgarding its viability. This is relevant mainly beceuse RPA and FTT's
caleulations “assumed the the acid-chloride heap leach process would work and be
commercially viable™'5, [n fact, RPA and FTT make o adjustment in their valuetions
to reflect the uncertsinty of the Metallrgical Process and the possible extra costs that

it can generate.

First, the Metallurgical Process hag no precedent in the mining sector. RPA implicitly
recognizes this by stating that “f1]ke individual components of the metals recovery
keave all been proven in other operations, however, 1o the best of RPA 's knowiedge,
they have nof_been combined sequentiolly in a commerclal_applicarion™**, Prof,
Taylor shows the risks of using new technologies in the mining industry. In fact,
several mining projects have failed or resulted exponentially more expensive with the

use of new technologies. As Prof. Taylor says: “There are mamy axamples in the
minirg industry where sew technology has led to economic underperformance and/or
Sailure™®_The PEA 2011 recognizes the risk that the metallurgical process doeg not
worlk®', and SASC itself hag noted that “# is concehvable thal there may be a mixed
process employing both cyanide and the acld chioride leach methods "™,

87 1., par. 16.

$It  Rrattle I, par. 53, RER-S.
W RPA [, pg. 10-5 (Emphasis added), CER-2.
M Taylor, par. 40, RER-6.

B Branle I, par. 112 {“the Updated PEA corsidered two cases in its evaluarion of the property, a
base-case with recovery of indium and galTium and a fullbock case withou!, ‘in the event thot the
acid-chloride leach oplion proves not to be viable ™), RER-5. See, also, Prelfminary Economic
Assessment Update Technical Report for the Malku Khota Project dsted May 10, 2011, Sections
I4and 1.5, C-14.

22 Minute of the Board of SASC dated Angust 12, 2009, pg, 3, R-203,
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Second, since it is at an early sitage, the Metallurgical Process has not been tested in a
pilot plant, which means that “the riskr in making the operation work are
significans™®. As Prof. Taylor explains, “this is vary important for new techrology
as the various unit operations are operated in series and an upset in ang part of the
process affects everything downstremm™,

Third, the Metallurgical Proceas has not been fully tested in the Project's minerals,
but in symthetic samples cecated in the Inabaratory. There is, therefore, po certainty on
how the metalhurgical process will react when applied to real samples. As Praf, Taylor
cxplains, “thiy testing based on synthetic solutions ' yamples could very well lead to
incorrect concluslons regarding the bekavior of the real solutions during the metal

recovery stap in aperations™,

Fourth, the Metaflurpical Process is patticularly compler duoe to its 9 “sequeniial
steps™ (described in a flow sheet) that should work in coordination, feeding each
other, which significantly increases the risk of failure. Ag Prof. Taylor explains; “/af
Jlow sheed with 30 mary (nineg) separate, co-dependent, unit operaiions s aivo unique.
Tying all of these separate unit opsrations into one continwous flow sheet provides an
argument for bath if being mew and unique (thus, the patemt) and for adding
significant risk to the potential profitabliry™°,

Fifth, the financial analystz used by FTI recognize thet there are serious doubls
regarding the viability of the Metallurgical Process. For example, the notes of the
conversation between FTI and RedChip's Director of Research, Tom Pfister, show
bow the latter indicated that “[i/he newness of the processing methodology was what
gave kim [SASC’s CEQ] pause™ regarding the viability of the Project®’,

For all of the above, contrary to the assumpticna hy RPA and FTI, there is no certainty
that the metalhagical process could work in the Project, This lack of evidence should
lead the Tribymal (o conclude thet SAS shows no truc damage.

g

B

5 &

Taylor, par. 44(3), m: i
Tayior, par. 44(3), RER-6.
Taylor, par. 44(1), RER-f,
Taylox, par. 44(2), RER-6.

Conversation notes befween FTT and Tam Pfistor (Rodchip) dated October 20, 2018, pg. 14
(inmscription), R-222.
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Even assuming fhat the Metallurgical Process would work (guod rox), there is no
certainty that the Project wonld be profitable because (i) there is great uncertainty
about the recovery percentages of metals allowed by the Metallurgical Process and
{ii) the PEA 2011 fails to consider very significant costs of the Project:

First, tests conducted by SGS (linked to the operation of the metallurgical process
in syathetic iaboratory sampies) dernonstrate that there are serious doubts about
the recoveries of metals. The percentage of recovery is n function, as explained
by Prof. Tayler, with two main veriables: size of fragmentation of “cre” and
leaching time (the smalier the size and the longer the time, better recovery, and
vice versa). These two variables, in tumn, have a great economic impact: the
gmaller the size, higher cost of processing and the longer the time, lawer plant
productivity, cateris paribus"®. Ta quote some of the questions that exist:

Were the leach recoveries oblained from bench scale tests, done on certain
fragmaniation sizé and leach durations, represemtotive of the resulss
expected from the crush size assumed in the PEA 20117 The crush sizes
assumed in the PEA 2011 appeuar to be much larger, and the Jeach durations
assumed in the PEA 2011 appear to be much shorier than thase considered
in the bench scale tests, whick might result in significantly lower leach
recoveries for sitver and indium than those projected in the PEA 2011'.
Segong, contrary to what is recommended in the industry, the PEA 2011 does not
consider extra costs and delays expected to result from the use of mew technology

which viability has nol been proved™; and

- Thigd, the PEA 2011 does not comsider the need to refine the indium and
therefore, transporiation costs and refining by third parties or the cost of
construction of an indium refinery plant in the Project erea. Given the high oosts
involved in refining indium (efther by third parties or by tuilding an own plant)
and the low concentration of indium estimated by SAS in the resulting solution
of the Metallurgical Process (JElll%% In)**', extraction of indinm would probably
not be profitsble. However, the PEA 2011 assumes that “the mine Is anticipated

Taylor, paras. 24-26, RER-6.

id., par. 4T{(b).
Id., par, 37.

Id,, par. 44(6).
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to produce approximately 80 fonnes of indiun’™ per year, at a value of US$ 500
per kilogram®™,

Given the high risk that the metalturgical process does not work or, in any cass, that
its use ia not profitable, it cannot be considered that SAS has proven to have suffered
damages.

Given the vicletions of the rights of members of the Indigenous Communitles, the
Project wonld never have been funded

In his first expert report, Prof. Dagdelen explained the verious phases of a mining
prefect before starting production {if that cver happens) . Oue such step is to obtain
funding to develop the Project_ It is not disputed that, without external fimding, SAS
could not build, moch lese oparsie 8 mime in Mellky Khota, As recognized by SASC
itself, “ft}he Company it not in commercial production on ary of its mineral
properiies and, accordingly, it does not generate cosh from operations. The Company
is dependent on raising additional financing™®.

There are two reasons why SASC could not have obtained financing to develap the
Project,

First, a5 & condilion to grani fimancing, financial institubons require that mining
projects respect the rights of indigenous communities, preserve their resources and
the envirooment™, The main international instrument in this area are the Equator
Principies IFI {the “Equator Principles™)*"?, which have been ratified by 83 financial
institulions in 36 countries. As indicated in the Global Mining Finance Guide, the
Equator Principles:

Covers oww 70% of international project finanee debi in emerging markets.

Not only musi prospective borrowers make a business case lo lenders

Economic Assessment Update Technical Report for the Mallni Khota Profect dated

May 10, 2011, pg. 10, C-i4.

B i, pg 11,

g

2

Dagdelen 1, Seclion 2, RER-2,
TriMetais Mining Inc, Management s Discussion & Anakusis, November 6, 2015, pg. 10, R-223.

% Dicz de Meding, par. 20, RWS-5; Mamunt, par, 13, RWS-§,

&7 Equetor Principles previously in force (Bquator Principles IT) were approved in 2006 and were in
for:e until end of 20)3.
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The PEA 20] | recognizes that, in order io obtain financing, the Project had to mest
(among others) the Equator Principles:

For projects that will be debi-funded there are effecitvely two parallel
environmental and review processes that need to be merged:

»  (ne that meeis the requirements of the Bolivian goverament; and

«  One that mseeis the 1y ¥ & o he ing o vy The
cgn_be "IFC” or the “Bouator Principles” standuvds, which gre

generally more stringent than government reguirements.

I order to meet both the Bolivian government and the International barking
community requirements [...J"®.
The Equator Principles provide that, in order to be considered far finacing purposes,
8 mining project must pass an assessment process of ¢ocial and environmental risks.
Principles 2 and 3 indicate, respectively, that;

For all Category 4 and Category B Progjects, the EPFI (Equator Principles

Finamt'al Iustitusions) will require the ciient o conduct an Assessment process
sy, to the EP!‘I s ratisficlion, the relevamt environmeniof and social
an osed Project.

The Assessment process should, in the first instance, gddress compfiance with
relevani _host cowrdry laws, regulations and peyrmits that pertain o
cavirommenial and sotial issues™®

As explained by Mr, Diez de Medina, Director of Social Responsibility of Minera San
Cristobal, his commpeny was required — aa a condition to obirin funding — to comply
with the Equator Principles®",

In addition to the Equator Principles, the major internationsl financial insiitutions
have regulations that condition project fimding with respect to the rights of indigenous

Mining Jowmal, The Globaf Mining Firance Guide, January 2014, pg. 21 (Bmphasis added), R-

Prefiminary Economic Assessment Update Techmical Report for the Malku Khots Project duted
May 10, 2011, Section 182, pg. 113 (Emphaesiz added), C-14.

Equator Pinciples, June 2013, pgs. 5-6 (Emphasis added), R-284, According ta the Principles,
Category A projects 2r¢ those “with potential significant adverva environmental ond social risks
grd/or impacly that are diverse, irreversidle or unprecedented™, Catogory B those “with poteniial
limited adverse environmenial and social rigks and/or impacis that ary few [n sumber, generally
site-specific, largely reversible and readily addressed throush mitigntion measumes™.

Dlaz de Medina, par, 20, RW5-5.
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communities, the protection of their resources and the environment. Just to cite a few
examples:

- The Policy or Envirormerntal & Sacial Sustainability of the Intermational Finance
Corporation {IE°C) indicates that:

IFC recognizer the resporsibility of buviness fo_respect human vights,
independently of the state duties to respect, protect, and fulfill human
rights. This responsibility means to avold iufringlug on the hyman rights
qf othery and o addresx adverse human rights impacts buriness may
cause or contribute fo. {...] Consistemt with this responsibility, IFC

Meﬂgkg due dilipence Q[ ha.' Imm! amf ggg_ﬁfy af Hu«' ) wk'r and zmgagm,
the' il in D ed cmr dand sponsor
knowledge™.

Among the recently indicated Performance Standards {with which, according to
the PEA 2011%°, the Project bad to comply):

- To ensure that the development process fosters full respect for the

Buman rizhts, dignify, aspirations, cultyre, and natwral resource-based
livelihoods of Indigenous Peoples.

- To ensyre the Free, Pripr, and informed Consent (FPIC) of the Affected
Comunitfer of Indigengus Penples when the circumstances described

in this Performance Standard are present®™.

- The Environmental and Social Practices and Standards of the Buropean
Investment Bank (composcd of all member States of the European Union) indicate
that:

17, The promaoter will take the necessary measures o appropriately
mangge the risks and adverse Impacts of the EIB [European Investment
Bank] operation on vuinerable individuals and groups, inchuding on
women and girls, minarities and indigenous peoples, [ ...}

I8. The need for such mansures is particularly critical in [...] potentiof
cordlict or post-conflict zongs. {...J

pocial and politicel cal .‘ an!;ﬂg. thelr fm ependent Hredifiood
m&. their rzgh:s' io se!f-derermmaﬂm and Wﬂ

Ertemational Finamce Corporaton, Policy on Environmenial and Social Swstainalility, deted
Taary {, 2012, par. 12 (Enmphasis added), R-126.

Preliminary Economic Assessment Update Technlcal Report for the Malku Xhota Project deled
May 10,2011, Section 18.2, pg. 113, C-14.

Interoational Finance Cofporation, Performance Standards on Envirormental and Social
Susioinabilliy, Gated Jenuary 1, 2012, pg. 47 (Ermphasis edded), R-237.
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womer and girly in indigenious conmpumilies constitutes a furiher layer of
due diligence reguired™.

583, Aware of the urgent need tv adopl policies to protect Indigenous Communities
(inchusive for financing purposes), major mining companies in the world have adopted
policics eimilar to those outlined above™.

584,  For example, the fnternational Cowncil on Mining and Metals (which bringg together
mining companiea liks Barrick, BHP Billiton, Glencore, Newmont, Rio Tinto and
Anglo American) as well as the Mining Association of Canada and the Prospectors
ond Developers Association of Canada, have approved a position statemens that

Tequires:

47

585. Major mining companies around the world also have Corporate Social Responsibility
programs with emphasis o protection of the rights of indigenons communities, their

3 Eurgpean Imvestment Bank, Environmental ard Social Handbook, 2013, pgs. 65-67 (Emphasis
added), R-228,

Mé  States have glao adopted s policy ® promett swstainable development. For example, the
Governments of the United Kingdem and the United States signed the Volutary Principles on
Security and Human Rights, which seek to encowage the development of miring projects in a
Yramework that ensures respect for kumam rights and fundamental freedoms”, Voluntary
Principles on Security and Human Rights, 2000, pg.1, R-229.

' Intesoetional Council on Mining end Metals, Position Statement on Indigenous Peoples and
Minieg, May 2013, pg. 2 (Emphesis added), R-234,
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587.

i

e

5
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[+

vesources and the environment™®. Others have developed specific tools to measure
the impact of their mining ectivities over affected communities®™.

It iz clear, therefore, (i) the importance that all relevant stekeholders in the mining
scctor grant proteciion 1o the rights of jodigenous commmunities, their resournces and
the environmwent end (ii) that all mining project respect those rights and resources in
order to be finpweed

I view of the serious events in the present case (before the Reversion of the Mining
Concessions), the Project could never have been fiunded. There is abundant evidence
that CMMK vialated the rights of Indigenous Commumities, and that the project put
at serious risk the resources and environment of the area of Malliu Khota, In Gact:

* Bolivia has proven that SAS and CMMK's staff violated the rights of the
Indigenous Communities and (heir members*™

» Bolivia has proven that the Project posed a serious threat to Mallkn Khota
lagoons, weter supply and environmental balunce®!:

1. Byreferring to the impact of the Project on water resonrces, the CEDIB
indicated in 2012, thet:

This will consume an estimated of 4,800 m3/day (for a parameter,
this amount would supply nearly 74 thousand people in the n.ry of
El Alto) of wwrﬁvm .ml_'f'ace am‘grwudw.ter Sonroes _cﬂ ing

BHP Billiton’s wehsits indicates: “Fe acknowledge our aclivities have the potential 0 have e
tmpact or huntan rights. We seek to respect the riphts of owr employees, individual contractors and
members af our kost communities and support findamantal kuman rights consistent with the
articles set out in the United Nations {UN) Universa! Daclovation of Human Rights and Princlpies
I and 2 of the UN Global Compact”, BHF Billiton'e webaite, “Indigenour communities”, pg. 1, R~
231, See, also, Rio Tinda’s website, “Suystainable Development™ In &fo Thito 3012 Anmual Report,
R-232; Vale's webgite, 2074 Sustainability Repart, R-233.

Thiz is the case of Anglo American, a company thal developed a Socio-Economic Assessment
Toolbax (SEAT), AngloAmerican, SEAT Toolbax — Socio-Ecomomic Astessment Toolbur
Version 3, 2014, B-1M,

See Sectian 4.2, suprm and Section 8, ifra.

SASC did not condust any cnvirommental study in relation to the Project As explaingd by Profl.
Degdelen; “f note that environmentzl matiers, which wowld be expected 1o qffect peroritting and
Jirancing for the Mailku Khota Project, have not at all been considered, either in the PEA 2009 or
the Updated PEA" (Dagdelen I, par, 98, RER-2).

Center of Docutnentstion and Information of Bolivia, “Water. Betwoen mining conflicts end
legislation proposas™, Petroprass Mogazine Ne. 29, July — Seplember 2012, pg. 11 (Emphasis
added), R-31.
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539,

A1)

BT

2. The PEA 2011 also recognizes such impact:

Deiailed analyses and studies of current water vight stafus,

¥, gdku Khota tithe b keg

will be required for subsequent planning studies®™.

3, Also, referring to the environmental impact of the Project, the report
prepared by Business for Social Responsibility (company hired by
SASC to asses the perception of the Projest in tha area of Mallku
Khotz} siates that:

Thare is also widespread concern qbout contamination of
lagoons, springs, as well as cropland and pusiure from misuse of
chemicals by the company™,

e The impact over the hifls end legoens surrounding the Project was especially
serious becouse both are considercd pacred by the Indigenous
Communities"™,

Second, SASC is 4 junior mining company involved in a highly speculative market.
Since “[the] speculative practices of junior mining companies have made them great
prolagonists of global financial scandals and frauds ' ¥, these companies are subject
to & higher level of scrutiny and have difficulty aobtaining financing. As recognized
by Byron Cepital, one of the financial analysts counsidered by FTIL for valustion
purpuses: “The biggest lssue tha: kolds down the funior mining companies is that
perception is that prafects will noft get themselves financed™”,

Since 2012, the prospects of funding for funior mining companies are scarce, As
PricewaterhouseCoopers ("PwC") explained in 2002:

This year's {2012] Top 100 TSXV mining companies saw o 322 decrease i
debt and equity financing compared to 2011°s Top 100 junior mining
companies. Invesiors gre skillish; wary of the volatile murket They aren’t
{ooking to add more risk (o their portfulios; instead, they arg rivk adverse and

Preliminary Economic Astessment Updnte Technical Repore for the Mallar Khota Project dated
May 10, 2011, Section §8.4.4, pg. 120 (Emphasis addsd), C-14.

Busineas for Social Responsibility, Sorial Riskr and Opportunities for South American Sifver
Corporation s Maikw Khota Project in Potosi, May 2009, pg. 9, C-154.

Chajmi, par. 11, RWS-2.
Coumter-Memarial, par. 0.

Motes of the converation between FT1 and Jon Hykawy (Byron Capita]) dated October 6, 2015, pg.
11 (transcription), R-238.
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591
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6214

393,

ghyi s firow igvestments with a high risk- rd rotio, Unfortunately for
juniors, this is their ‘sweet xpot**,
The lack of historical profits of SASC further aggravates its situation. As noted by &
recent publication: “hanks fraditionally adopt very stringent policy towards lending
to minars with Ro historic profit record [...]"™5,

SASC jtself sckmowledges that: “fi/he Company is not in commercial produciion on
any of its mineral properties and, accordingly, it does not generate cash from

operations, Fhe Co ¢ iy _dh nt op raising addfiional financing [..] The
Company s capital resources ave lorgely dotvrmined by the strenpth of the junior

resource murkets f...]7%%,

For al! the above, cven if the Mining Concessions had not been reversed, SASC would
not have been able to get funding to develop the Project, Even if such financing had
been obtained {guod nor), as explained below, the Project could not have developed
due to the social opposition existing towerds SASC’s remaining in the area of Malku
Khota.

In any caxe, the Project could not have developed due ro the great social oppoaition

The area of Notthern Potosi is egpecially sensitive to foreign mining activities given
the abuses that its people have suffered in the past (since colonial tmes). This
background cfeated the perception that foreign mining leads to exploitation without
compensation. As explained by seonomist and sociologist Ifiiguez:

Understanding history is anchored in the belief that the condilions of
plindering that have it the region are reproduced inescapable and
contimously, which implies the exivience of & megutive aysegsmioni when
deallng with what is 'externall, forelgner’. [...]

of ‘explai withow! compensati copiplementary to tke
and even ritualistie [n the succession of regianaf
movements [ ] heing able to define a covlloctive identity by d) the

Pricewaterhousecoopers, Junkor Mine 2012, Miusi survive before you can ihrive, phg. 4 (Bmphssis

added), R-236. To date, the finencial progpects of ualor mining companics have gotien worse.
“hatlor miners need lo inke wgert action [...] The jumior mining industry remains covght In the
midst of an wnparaflleled downturn, the Hkes of which we haven't seen xince the 19903, The
recovery simply ham'! matericlized”, Pricowstethousecoopers, Junior Mine 2015, Time for
change, pg. 2, R-287.

5  W. Lonergan end H. Chu, “Practical problems in Mining Valuations”, in Contemporary Jesues in
Mining: Leading Practice in Axstralis, Fd Palgrave Magmiltlan, 2012, pg. $0, R-238,

#  TriMetals Mining Inc, Management 's Discurion & Analysis, November §, 2015, pg. 10 (Bmphasis
addled), R-223.
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595.

falg of Potosj and its inhabitants with the faje of the other remions and
61

aypecially the so-cailed center ‘axis

Although this sensizivily still existe today, it has not barred mining projects that
respectful of the idiosyncrasy, customs and traditions of Indigenous- Cotmrmmities to
develop in Northern Polosi. A good example is the mining project currently being
developed by Minera Sen Cristobal, whose success reflecis, among others, the respect
of the rights of communities and their transparent relationship with thom®3,

SAS and CMMK implemented 2 poor community relations policy, very different from
that adopted by Minera Sen Cristobal, repeatedly violating indigenous and human
righta of Indigenous Commumities and seeking by varions means (even illegel) to
impoge their pogition. Befre the great social rejection generated by SAS (supported
by the two major indigenous organizations in the couniry), it is ciear that — if the State
had not issued the Reversion of the Mining Concessions — SAS would not have been
able to develop the Project For example, it is obvious that the Project would have
been rejected during the previous congultstion that, according to Bolivian
Constitutional Court case lew ' and the Policy or Environmental & Social
Sustalnability of the IFC¥, must be carried out before a project can move on to the
expioitetion phase. This is elso recognized by SAS while noting that “amy public
conswltation would only be required only before siarting the exploitation phase™.

]

oy

E. Ifiiguez Araujo, Regional Movemsnts, Speech, Jdeology and Identity, Sucre, 2007, pgs. 122-124
(Emphasis added), B-239,

Diez da Medina, Section I'V, RWE-5. As indicated in a renowned publcation: “Swmmir Mining
International, o Demver, CO-bryed wholly ownad subsidiary of Sumitomo Corp. of Japan has
achizved rome remarkoble success with its Mivern San Cristobal silver and zinc ming in the Nor
Lipez province of Bolivia™, Mining Engincering, Sammit Mining Internotional finds surcess in
Bolivia af Mirera San Cristobal, April 2015, pg. 1, R-249,

Ruling 2003/2010-R from the Constitutional Tritunal of Bolivia dated October 25, 2010, pgs. 20-

21 ("On the assumptions recorded, g third must be added, whick was estoblished by case Low by

the Inter-Amarican Court of Human Rights in the Case of the Saramaka People v Suriname, which

recognied the right to conseni '[...] i the case of development plans or large-scale investment that

would have a mq;‘or smpac: mrhlu Soramata rermmy, MEMMMMM
ith e . b g : .. el angd ' rding

m@ bave ﬂ_e_ power lo vers ;&M ) (Emphas;s sdded), RLA34.
See Section 6.2.1.3, fupra.

Reply, par, 233,
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598,

599,

Dased on the foregoing, the Tribumal amist conciude that SAS has not proved to have
suffered damage because the continuity of the Project up to exploitation is
exceedingly uncerinin.

Even if the Tribunal considers that SAS has suffered certaln damages, these were
not cansed by Bolivia

SAS does ot dispute that the burden of proving the causal link - between an alleged
unlawfil act end a damage — resty with the one who claims such damage®®, However,
SAS denies that its own behavior was the dowinant canse of its damage.

First, the Tribunal must note that - 1o deny compensation — case law does not require
the conduct of the investor to have been the sole canse of the damage. As noted by
the court in the ELST case, it is mfficient for an investor behavior 1o heve been “one
of the possible causes” of its damage for any compensation 1o be denied™.

Second, SAS argues that the case law on which Bolivia reliea would not mipport its
case (and is distinguishable from this case) because in It “arbitral tribunals obeerved
that the claimanis’ investment kad already been bankrupt or rear bankrnupicy of the
time of the investment. This is not the case of CMMK or the Mallu Khola Profect,
which wers in sound financial footing™®,

SAS's position i8 incorrect and demonstrates its lack of understanding of the EZSI end
Biwater cesss cited by Bolivia. Those decisions confirm that if the conduct of the
investar — priar to the alleged wrongdoing in quesiion — is the dominant cawse of the
damage, the investor ghould not be compensatad. While the £L8f end Biwaler cases
involved companies with financial difficulties, the motives of the decision were not
such difficulties in thernselves, but that they were caused by the affected companies
themselves. This was the determining factor in the declsion of such tribunals te deny
any compensatian®™’, and this reasoning is fully applicable to this case,

Counter-Memorial, par. 367.

%! Eleftromiea Sicula SpA (ELSI) (United Siates of America v. Italy), 1IC case, Judgment dated July
20, 1589, par, 101, RLA-17.

2 Reply, par. 375.

¢ The tribunal of the ELSI case indicated; “If #hergfore, the management of ELST, at the materiai
Hate, had no practicel poseibility of carrying out successfully a scieme of orderly liguidation under

ity own management, ord may Indeed already have forfelted uny right to do so under Rolian Igw,
it eannot be vaid that it was the requisition that deprived & of thiz faculty of control and
menogement (Elettronica Siculz Spd (ELSD (United Stater of America v. Ialy), ICT case
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602.

63

603.

6.3.1

604,

Bolivis has shown that, prior to the Reversion of the Mining Copcessions, SAS and
CMMK*s siaff members conducted a series of ects that sharply deteriorated the
relations with the Indigenous Communities (c.z., ([ NNGEGNGNING -
violation of sorial customs and the culture of Indigenous Communities, strategics for
remote communities of the area of influence of the Project to dilute the opposition of
nearby communities, etc.* ),

In this context, it was clear — even before the Reversion — that the Indigenous
Communitics would not allow SAS to continue with the Project, and that this situation
was atiributable to SAS, CMMK and it stelf. The Reversioen of the Mining
Concessions was a purely formal act Since itz own negligent conduct was the
dominant cause of any damsge, SAS cannot claim compensation.

If, par Impossible, the Tribunal deems the existence of a compensable
damage, any compensation must be limitad to the costs incurred by SAS
In relation to the Project

If, although the dameges SAS alleges to have suffered are hypothetical and
speculative, the Tribunal was to decide that SAS should be compensated (quod non),
such compensation should be limited to the reimbursement of the costs incurred by
BAS in rclation to the Project. RPA recognizes that the cost method js used in the
mining industry to valuate Mineral Resource Properties such as the Project, and
imemsetional arbitral cese law confirms thiz (Sectiom 63.1), The velue of the
geological end metallntgical informetion thet SAS has in its possession must be
deducted from the cost-based compensation {Section 6.3.2).

SAS aeknowledges that seversl imfermational arbitral tribunals have
compensated the imvestor onty for the costs

In the Covntes-Memorial, Bolivia invoked several decisions in which — in the absence
of a solid basis for predicting whether an asset would gemerate future earnings —
arbitral tribunals determined the zseet’s market yalue based on the cost method. For
example, the tribunal in Hena ndicated:

Like the Metalclad and SPP dispuves, here, there is insufficiently "solid hase on

which to found auy profit... or for predicting growth or expansion of the
investment made’ by Wena. [...] Rather, ihe Ihbwml agrm wuh tkcparrles
that the proper calculation of 'the martet valie

Judgment daved Joly 20, 1989, par. 101, RLA-17). See, alao, Biwater Gauff (Tansania) Limited v.
Tanzania, ICSID case No. ARBAS/22, awddmui]uly 24, 2008, paras, 788-791, RLA-142.

M Counter-Memorial, par. 568.
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immediately defore the expropriation’ is best arrived ai, in ks case, by
I 1o Weng s a H ; 5,

Similarly, in the case of Mobil v. Venezuela, since the oil project object of the
yaluation was still under developmen®™, the tribunal concluded that compensation
should be Limited to the reimbursement of the costs incurred in connection to the
project’™. The doctrine is of the sams opinion stating that *'/p/rojects that kave not
been completed and their track record dpes not amouns to several years are as a rule
compensated on book value (1.e. expenditures) [... "™,

SAS docs not dispute any of the legal authorities cited by Bolivia™, recogpizing that
the valuation based on cosis (i) is vsed 10 calculate the martet value of an asset and
(ii) is used by arbitral tribunals when there is no solid basis to predicy if an aaset wilt
generate future eamings.

Since, as Bolivia has shown, the Project was at an early stage end any prospect of
future development is merety speculative’™, if the Tribunatl was to decide that Bolivia
should compensate SAS {guod non), such compensation must be limitod to the
reimbursement of the costs imcumred by SAS in relstion to the Project (efter
deductions, as Broule™ explains, of the value of the confidential information that
SAS has retained).

Wena Hosels v. Arab Republic of Egypt, 1CSID case No. ARB/98/4, sward dated December 8, 2000,
paras, 124-125 (Bmphasis added}, RLA-145.

Venemusla Holdings and others v. Bolivarian Republic of Venezwels, ICSID} cane No. ARBAYI/27,
swird dated October 9, 2014, par. 382 (It Is rot dispused that, at the iime of the axpropriation, the
La Ceiba Project way in a phase of development, which excludes the application of the DCF method
in order fo evaluate tha market valve of the Clalmanis* inieresis bn accordance with Arilcle 6 of the
BIT."), RLA-105.

Venezusia Holdings and otkers v. Bollvarian Republic of Venersela, ICSID casc No. ARBA}7/27,
award dated Outober 9, 2014, par, 385 {*/...] the market value of the Claimanis’ interesss in the La
Caibo Project must be estabiisked at the total of their invesimant tn that Project, ie, USE 1793
million™), RLA-10S,

T. W. Welde and B. Sshahi, Compensation, Damages and Valuniion in International Irveriment
Law, Transnations} Dispruts Management, vol. 4, issue 6, 2007, pg. 23, RLA-162.

Counter-Momorial, Section 7.3,1,
See Section 6.2.1, suprw; Counter-Memor]al, Soction 7.2.3.
Riatile I Section VIII D, RER-3; Bratile I, Bection IV.E, RER-5.
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610,

611,

Iv its Reply, SAS stades that a compensation based on the cos1s would be contrary o
the Project’s applicable stendards, that it would generate perverse incentives, and that
it would not adequately compensate SAS™, This is incomect.

Fiest, the cost-based asscesment ia consistent with the intemstional standards
applicable to Minera! Resource Properties, such as the Praject (as RPA admits)™.
Tabie 3-2 of the second expert report of RPA confirms this, noting that the cost
method is applicable “in some cases™ to Mineral Resource Properties™:

TABLE 3-2 VALUATION APPROACHES FOR DIFFERENT TYPES OF MINERAL
PROPERTIES

South American Stiver Limited — Malku Khots Project

Veluation Expdoration Ninoral Davalopmant Production
#pproach Proparties Ronaure Properties Propertion
Propariles.
income [T In some caoes You Yes
Mexriued Yas Yau Yan Yoz
Cosi Yas In soms cases Mo No

Second, il is not true that limiting compensation to the reimbursement of costs would
creale perverse incentives for a Stats to take ownership of assets earlier in time™!, On
the one kand, this theoretical statement is irrelevant jo the presert case, wheve it is
proven that Bolivia wis forced to reverse the Mining Concessions due to the serious
¢lashes in the Project area. On the other hand, SAS loses sight that, the sarlier in time
an asset is taken, the bigger the risk that the asset has no value, There is, thus, a natural
counterweight to the alleged perveme incentive to which SAS alludes,

Third, it is not truc that a cost-based sssessment does not adequalely compensate
SAS™, This is demonstrated by the fact that this method has been consistently applied
in internations) arbitretion practice: “/t}he method of calewlating FMV by reference
to actual investments has proved quite popular in arbitral practice™ ™. On the
contrary, in the circumstances of this case, using a di Feremt method would mean that

L

Reply, pores. 421-423.

RPA 1, pg. 3-1, CER-2.

RPA {1, Tabie 3-2, pg. 3-6, CER-S.
Reply, par. 423,

Beply, par, 422,

§. Ripinsky and K Williams, Dumages in International Irvesiment Law, British Instirute of

Internationa)l and Comparetive Law, 2008, pg. 227, RLA-103.
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SAS would be “compenseted” for Mypoihetical and specularive dameges™ (ie.
onproven damages), which would bo contrary to iaw, In fact, it musl be recalled thet
{3y most of the rineral rescutces of the Project are inferred rescurces which existance
is uneertain; (ii} in respect of other “resources™ it is not in dispurie that they are not
“mineral reserves”, so the economic visbility of the Project is unceriain®S; (tii) as
recognized by RPA ®™ and financial anelysts consulted by FT1 ™ | the
hydrornetallurgical process of SASC has not been tested, so its actual use in the
Project is also unceriain; and (iv) in any case, the Project would not have obteined
financing*** or could have been developed due to the opposition of the Indigenous
Communities®™. The Tribunel cannot lose sight that the ordinary course of a mining
discovery iz not to reach production, but quite the oppaosite. As recognized by SAS’
expert, Mr. Cooper *fe/ven when ar initlal discovery of interesting mineralization
har been made, less than 1 in 10,000 of those deposits makes to tha puine status™,

Firally, despite criticizing a costs-based valuation, SAS proposes mo betiter
slternetive. FTT wulustion omly sgeravmies the Aypotherical and speculative
compensation for damages. Among others () FTT grant a8 50% wvaloe o the
assesrmend made by RPA besed on the comparbles analysis although, a3 recognized
by the analysts eonsulted by FTT™!, the project has no comparables on the market and
(ii) FII awards a value of 25% to the average of he veluations made by four analysts

A serious deficiency of the FT1 analyais js to assume that what i compensabie from an economic
perspactive must also be from a logal perspective. This is not so. The {actors considered in making
an invesunent decision {speculation; risk) are very different from those applicable to the yatuation
of un ansct (cettainty) (FTI LL, par. 9.16, CER-4),

Diagidelen 1, par, 122, RER-2. Seg, algo, CIM Sfanding Commitice an Reserve Defindthons, CI
Definizion Standards - Far Miseral Revources and Minero! Reserves, pg. 6 ("Mineral Reserves are
thore parts of Mineral Resowrces which, qfter the application of all mining factors, result in an
eximated tonnage and grade which, in the opinion of the Quallfiad Person(s) making the extimates,
is the basls of e econoniically vable project [...])"), R-118,

RPA L pg. [0-5, CER-2.

Canversatioe noles between FT1 end Tam Pfister (Redchip) dated October 20, 2015, pg. 14
{ranscription), R-223,

See Section 6.2.13, supro.
Kee Section 6.2.1 4, supm,
Cooper, par, 36, CER-3,

As tecognized by Tom Pfister (Redchip), Paolo Lostritto (WNBF) and Byron Capital. See
Beotlon 6.4.1, fnfru.
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615,

616.

891
L E)
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that assessed the Project based on the method of discounted cash flow, method which
- experts on both sides agree®™ — is inapplicable to this case,

Congequently, if the Tribumal concluded that Bolivia should compensate SAS (guod
non}, mach compensation should be limited to the reimbursement of the ¢osts incurred
by SAS in relation to the Project.

Calculrtion of the Mining Concesslons’ value based on the cost methed

Rratile has quantified the costs incurred by SAS in relation to the Project at USS 18.75

million™”,

In its calenlation of expenses, Brattle did not consider (he GéA expenses since neither
SAS nor FTT proved that any G& 4 experses were incurred in relation to the Project™,
Ta consider this concept in the calculation would be arbitrary and speculative® and,
as Bolivia explained, only certain damages can be compensated™.

In the Reply, SAS recognizes (i) that it has geological and metallurgical information
related 10 the Project (the “Techpical Information™) end (i) that this lager hag
ypjue™. Brattle confirms that the Techiical Information has cconomio value because
it “would be valuable to a company that wanted to continue the development of the

Malku Khota project* ™
™ S
]

RPA I, pg. 3-1, CER-2; Brattlc L, par. 41, RER-3.

Brattle L, par. 170, RER-1.

Brattle 1, Secilon 1V.D, RER-S. Although the Court ordered SAS to deliver to Bolivia documents
that digtinguish the G& A expennes, in proportion to the Fxplarstion expenses made in the Project,
and the Egcalones Project, SAS did not provide any information. Ses, also, Procedural Order No. 7
o] Redfern Schadule dated July 7, 2015, category 24.

Brattle U, Section I'V.D, RER-S. It is unreasonebie to distribute GR A expenses in proportion 1o
explotation exproses ncurred in the Project and tve Escalones Project. Exploration expenses pre
related to factors such as expectation of soccess of o mining project, which are oot related 1o the
administrative costs of each projeci

See Section 6,.2,1, supra,

Reply, par. 425,

Brattle I, par. 175, RER-3,
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The cosis incurred 10 generaie the Technical Informetion corstitute an indicator of ils
value, since “filf the Project developer does mot purckase U [the Technical
Information] from SASC, it would kave to repeat the drilling and metaliwrgleal tests
1o obigin the data™™, By a communication of February 10, 2016, Bolivia requested
from SAS the documents detailing all “costs incurred to generate the Technical
Information™ ™!, SAS refused to communicate such infarmation. By Procedural Order
No. 12, the Tribual stated thet SAS should have already submitted all the docamnents
showing the costa of ihe Project (a8 part of Category 24 of Bolivia’s firet Redfern
Table) and that therefore there was no reason o order the production of additional
docutments in that respect™,

Since SAS did not produce — as part of Category 24 of Bolivia's frst Redfern Tabls
~ apy documents that would allow to identify the coat [ncurred to generate the
Technical Information, Brattle haa calculated them on the basis of the information
svailable in the consolidated financial statements of SASC. According to Braitle, the
value of the Technical Information ranges from US$ 6.2 million to US$ 12.3
mitkion*.

The value of the Technica] Information should be deducted from any compensation
since, otherwise, SAS would be overcompensated, In fact, besides being
compensated by the Reversion of the Mining Concessions (guod non), SAS would
receive additional income — also related to tha Mining Conceseions — for the sale of
the Technical Information.

For all of the above, in case the Tribuna! orders Bolivia to compensate SAS, such
compensation shonld be limited 1o the reimbursement of costs (minus the value of the
Technica! Information), /.e. betweoen US$ 6,450,000 and USS$ 12,550,000,

Brattle I, par. 177, RER-3.

Communication from Bolivia to 8AS of Fetwuery 10, 2016,
Procedural Order No. 12 dted March B, 2016, pares. 9-10.
Brattle IL, paras. 257-259, RER-S,

Thie result is obtxined by the foliowing arithmetic gpeation: conts incurred in raletion to the Project
{UB% 18.75 milkon} - value of the Techmical Informeation (betwesn USS 6.2 million and USS 123
millive) = fnal compensation (between USS §.45 million and USS 12.55 million).
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64

621,

622.

623,

624,

It the Tribunal considers that the market-based approach is applicabls
(quod non}, it muet discard RPA and FTI's valuations

FT1 supports its valuation of the Project on a scemingly complex process. This
complexity, bowever, is oot syncaymous with accuracy nor does it imply that the
method is scientific. On the contrary,

FTI's analysis is the result of adding disparate elements with arbitrary weights:

s FTI gave a weight of 50% ito RPA’s valuation based on the compuarables
analysis. This valuation has three stages: (i) firsz, RPA selects a group of
supposedly “comparable” mining propertics; (ii) second, RPA calculates the
Marke! Transaction Ratio (MTR) of each of the selected propertics, which ia
achieved by dividing (2) the price paid for each property by (b) the im situ
velue of the metals of each property ( thet is, the amount of metals in the
subgurface for its price at the time of purchase); and (iii) rhird, RPA arbitrarily
selects 2 MTR and multiplies it by the in sim value of the metals that
supposedly exist in the Project. As can be seen, the final value of the Project
mimagily depends on the amount of estimated reaources, so SAS has en
incentive to exaggerate said resources;

e FTI gave & weight of 25% to the velualions based on calculating the
discounttd cash flows made by analysts Byron, Red Chip, Edison end NBF;

end

» FTI gave a weight af 25% to private placements of sheres of SASC in April
and May 2012.

These three vatuations are based on the resource estimats contained in the PEA 2011,
Based on them, FT1 valued the Project at $307.2 million. None of the valuations on
which FT] bases itself is, however, reliable.

First, RPA’¢ veluation based on the comparables analysis and the MTR is speculative
and arbitrery since:

» There are no true comparables. This is recoguized by the financial analysis
on who FT7 bases its assessment: “You fook at comps, but this was a unigue
project [...] The project was loo unique to really look at comps™ . The

%  Conversabion noics betwesn FT1 and Paolo Loatitto (NBF) of Beptember 29, 2015, pg.9

{trenscription) (Emphasis added), R-144.
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absence of comparables eliminates the posaibility of using this method 10

* Tt is not disputed that the Project does not have any minera) yggerves. The
parties agree that “fm/ineral resanrces that are not mineral reserves do not
have economic viability™%,

» The project has only mineral resources, which are inflated by tens of milliong
of tons end are composed in over 60% Tor iaferred mineral resources. The
parlies agree that inferred resources “have the Towest level of geological
confldence™ " and, therefore, most likaly not exist (*‘{i/nferred resources
simply may Bot be in the ground™ %),

& There is no certinty that the extraction of the estimated mineral resources is
economically viable. For example, there is great uncertainty about whether
the Mectallurgical Process would have worked. This process, designed based
on synihetic laboratory samples, has no precedent in the mining seclor, and
there are “many examples in the mining Industry where new technology has
ied lo economic underperformance andor failure™ ¥, Despite thia, SAS and
its experis assume a 100% probability that the metallurgical process would
work;, and

¢ There iz no guarantee that the exploitation of the Project is economically
vieble. It is not digputed thet, without external fiunding, 5AS could not have
build, much less operate a mine in Mallku Khota, Project financing would
have required compliance with the Equator Principles and, therefore, respect
for human and fundamental rights of Indigenous Communities, which does
1ot exist m this case.

625. Second, FTI's valuation based on the veluations of financial analysts is also arbitrary
and speculaiive since:

%% PBA 2011, pg. 14, C-14.

YT Gold Reserve Inc. v. Boljvarian Republic of Venenuela, ICBID caae No. ARB{AF)09/01, award
dated September 22, 2014, par. 780, RLA-27.

#4  Brettle [I, par. 132, RRB-5.
™ Taylor, pur. 40, RER-6.
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626.

627,

628,

» These analysts essessed the project based on the method of discounted cash
flow, 2 method which the experts on this arbitration agree cannot be applied
to the Project {due to the early stage it is at and itz high level of uncertainty);

and

» The divergent results of the analysts demonstrate their null reliability. For
example, while Byron valuates the Project at USS 195.9 million, Edisan
valued it at USE 922.2 million. This range ahows the arbitrariness of their

valuations.
Third, FT1's valuation based on private share placements is not relinble since:

» SAS recognizes the impartance of the market valie of SASC’s shares giving
a weight of 25% to the private placements of SASC's shares in April and May
2012. These placements, however, are not a reliable indicator of the value of
the Project since they occurred several months before the Reversion and do
not reflect the negative trend in several important market indicators; and

e« The stock value of SASC shows that FT1's valuation is exaggerated and
unressonsble. FT1 ergues that the Project would be worth US$ 307.2 million,
ie 530% more than the total value calculated by SASC based on its
sharehoider value. This is ¢leatly absurd,

As egtablighed under the principle of garbage in — garbage out: “4 model Is only as
good as the assumptions it uses. Faulty assumptions or bod dota result in faulty
outpur” ", Ag the factoes FT1 relies upon are incorrect, 6o is its valuation. At best,
SAS' compensation should be Limited to reimbursement of the cosis calculated by
Brattle at US$ 18.75 million efier deducting the value of Technical Information
{section 6.3.2 above).

Tha Tribunal must note that the weighting given by FT1 to each of the methods Listed
above (50%, 25% and 25%) is totally arbitrary. As Braitle further explaing, “FT! has
not provided any evidence that a potential buiyer or seller of the Project would use
these methods™, nor hag it proven that such pofential buyer “would weigh them as FT!
did [...} FT1 did not, and canmot, provide an objective method by which to determine

e

M. Maher, C, Stickney and R. Weil, Manageria! Accownting. An Iniroductior to Conceprs, Mathods
aad Uzes, Thomson Scuth-Western, 2008, pg. 184, R-241.
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6.4.1

630.

631.

65.4.1.1

what welghts to assign to the multiple indicasors on whick they rely”*''. FTI simply
“applies arbitrary welghtings of 50%4, 25%, and 253% to i3 soxrces of estimates to try
and reconcile” ths ample differences between the valves cach of the valuations
throws®!2,

Bolivia will pow explain, in detail, why FTI's calculetion of damages is highty
specularive and ecronecus, and should be discarded, SAS has avoided responding to
the crilicisme made by Bolivia and its independent experts to RPA (Section 64.1)
and FTT's (Sectlon 6.4.2) valuations. In addition, SASC’a stock value demonsirates
that FT1's calculation is exaggerated and Jacks any basis {Section 6.4.3).

SAS evades answering the crificism over RPA’s valuation based on allegedly
“eomparable™ projects

In the Coumer-Memorial, Bolivia demongirated the fundamental flaws in RPA's
comperable-based valuation. On the ome hand, the basic conditions for this method to
be used — property comparability and trarraction comparability — are not vexified in
this case. On the other hand, Bolivis explained that the MTR (i.2., the paramster RPA
derived from its comparables to aseess the Project) is not a scientific method and i
application by RPA in this case, is arbitrary®!.

SAS avoids to answer Brattle’s demonstration regarding the lack of transaction
comparabitin®™, The Tribunal should consider this ailence by rejecting this method,
which FTI ponders at 50% in its valustion. On the other hand, RPA insists that the
gelectzd propertics would be comparable to the Project and that the MTR method -
md its application to this case — would be reasonable, The following explains why
this is false®®,

RPA’s method ts not based on true comparables (lack of property comparability)

it Brastie IT, paras, 4 and 9, RER-5.

0 BatleI, par. 211, RER-S.

33 Angwer, Section 7.4.1.

#4  Brattle IL, Section 1I1.B, RER-5.

95 Polivis will make 8 Rommary presemation of some of the central ideas of Brattle's seoond expart
roport on the method of comparables, The tribunal should refer to section I11 of Bretde's second
expert repott for furtmr debsils.
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632.

633.

634,

In his first expert report, Brattle demonstrated that there are substantia] differences —
in all relevant criteria — between the Project and the properties used by RPA ag alleped
comparables’'s. RPA’s explanations on these differences and their alleged imelevance
do oot demonstrate that the propertics ere comparable.

In liming, analysts whose valuations were coosidered by FTI recognized that the
Project hag no comparables on the market As evidenced by the notes teken by FTI
during it8 conversetions with said analysts:

According to Tom Pfisier, of Redehip: “This mine was unigee relative (o most
mines [...] The geology is significantly different and the metaliurgy*™'™;

According Lo Paolo Lostritto, of NBF: “This is a pretiy unigue play, hard to make
comparables™"* and “You look at comps, but this was a unigue project { ...] The
project was (0o wiigue 19 really lovk at comps™**; and

According to a (oot identified) representative of Byran Capital: “There wered 't
any gvgilable comps on size and metal vafues™™,

The Froject and the properties used by RPA as allegedly "‘comparable™ have
differences on all the relevan criteria:

- Geographical location. Geographical location is relevant, as “fit} gffects costs,
climate conditions and operating seasons, infrastructure and workforce
availability, tax burden, and social and political risks®™'. RPA does not deny
these differences ™. Furthermore, in its analysis, RPA does not take into
considerztion that, unlike the Project, nane of the “comparable” properties is
located in areas with indigenous opposition, which makes them much less risky

e

!y

s

B9

Brattle I, Sectiom [V.A, RER-3.

Convereation notes between FIT and Tom Plister (Redohip) of September 18, 2012, pg.2
(transcription) (Emphasis added), R-242.

Convereation notes between FTT and Paolo Lostrita (NBF)} of September 18, 2012, pg. 3
{transcription) (Emphasis added), R-243,

Canversatlon notes between FTI and Psolo Losiritte (NBF) of Beptember 29, 2015, pg. 9
{tranceription) (Emphasis added), R-I44.

Conversation notes between FTI and Byron Cepital of September 24, 2012, pg. 6 (tranacription)
(Enphasis added), R-245,

Bruttic IL, par, 109, REB-S.
id., par. 111.
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than the Project™, In jts Girst report, Brattle alzo demonstrated that Bolivia is
located woll below — in terms of investment attractiveness — all other countries
where properties considered as “comparubles”™ by RPA are located™,

Mineralogy. In its first reporl, Brattlc explained that (1) the Project has traces of
indium and gallium, which are net found in any of the alleged)y “comparable”
properties and (ii) the Project has no pold, present in half of the “comparable”
properties™, RPA replies that the existence of gold would be irrelevant since
“[glold is generally low as a component of the ir situ dollar conterns of the
comparable propertias, ranging from zero to 31%%, However, 31% is almost a
third of the value, something that is not irrelevant, In any case, the presence of
gold significantly increases the value of & minernl deposit because (i) gold is
worth much more than pther metals (including silver), and (i) gold can be
extracted ns a derivative of silver {ie., without incurming in cxtra costs). As Brattle
explains: “Gold in sifver concantrate can be recovered with littie ar no additional
processing costs ard its value iy over 30 times as much as silver [...]™ I this
context, the Project (which lacks gold) is not comparable to mimeral properties
that have mich precious metal up to a 31%.

- Development Siafus. In its first report, Bratlle demonstrated that the Project and
the “comparable™ (properties) have very different levels of develupment™ since
(i) only 1 of the “comparables” has 8 PEA {all others are in different stages) and
(ii) while the Project’s minera] resources wre claasified into inferred, indicared
and maasured, 6 “comparable™ properties only heve higtorical resonroe estimetes
(which do o reflect those caiegories)®™. As for the former, RPA indicates that
“the size of the Mineral Resowrce is a more important consideration in property
acquisition agreements than the siage of exploration or development™ ™. This

id., par. 110 (“Nome of the properties that RPA wxed in ir analysis had knows comatieminy
opposition to the some exiext ar Maliw Kkoia™).

Brattle |, par, 68, RER-3_ The only exception is Guatemala.

Beattle |, Section [V.A2, RER-2,

RPA Ll pg. 613, CER-5

Bratile 1, par. 63, RER-3.

Mines Chanca 1 end 2, Rosario | and 2, Dios Padre ¥y Chucarg (Mines).
Bmttle [, par. 73, RER-3.

RPAII, pg. 6-13, CER-5,
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regponse ic not valid because, ag expleined by Brattle “fmjineral properties in
more advanced development stages have higher perceived odds of becaming
producing mines and hence kave higher walues” ™', Ag for the latter, RPA
indicates that the historical resource estimales were reviewed by & Oualified
Person and therefore their accurscy could not be doubted™?. This response is not
valid cither. The CIMVAL Standards and Guidefines only alfow usc of histarical
resource estimates for valuation purposes when the valuer clessifies these
resources in inferred, indicated or measwred, what the RPA's Qualified Person
has not done™>,

Size of the mineral deposit. The Project and the properties selected by RPA are
not comparable based on the gize of their minera) deposits, RPA 'z apalysis in this
respect is arbitrary and does not follow any reasonable criteria. On the ope hang,
to determine the size of the mineral deposit of the Project, RPA adds and trests
equally — despile their different degree of geological certaimty — inferred,
indicated and measured minera) resources reported in the PEA 201 1. On the other
hand, for “comparable” properties, RPA considered mineral deposits composed
exchusively of historical resources™. This approach is incorrect. Jnferred mineral
resources sheuld not be considered because the levet of geolegical certainty is
very low. To do so means to inflate the size of an orebody artificially. As Brattle
explaing, the practice is to consider enly the measured and indicated resources for
comparison purposes™, Neither can be considzrad minersl deposits consisting
exciurively of historical resources, as their existence is also uncentain, By ignoring
these rules, RPA is compering minersl deposits whose size is probably very
different from the estimate (and thus, not really comparable).

- Metwturgicad Precess. As explained in section 6.2.1.2 ebove, the Metallurgical
Process is unprecedented in the mining industry and its operaiing conditions ans
extremely complex. This bas a fundamental impact on any targel value of the
Project, because it can lead to its failure or, in any case, to high overruns that

"3

ms

Bruttle I, par. 68, RER-3,

RPA T, pp. 616, CER-A.

Brattls 11, peras. 125-127, RER-A.
Id, pavas, 123-125.

Brattle [, par. 77, RER-}.
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635.

6.4.12

636,

637,

6338,

make it unviable™$. RPA does not consider this factar, in any way, in its
comparability analysis, and it is reasonable io think — as this is the geneml ruie -
that the “comparable™ (properties) are based on corvenrional metalhurgical
processes. SAS docs not argue otherwise, This is an additional reason to consider
that the Project and the properties selected by RPA are not comparable®™’.

The difficuity of finding true comparables {confirned by both Parties in this case)
explaing why arbitral tribunals ofien refuse 10 wse the method of comparables, As the
recent award of Khan v. Mongolia states:

Overall, the Tribunal agrees with the Respondents’ observationy that the
comparables chosen represent ‘companics whose siles are based in different
countries, under varying climatic, gwgrapkimi :md regu!a!ory mnd!r!am o
those experienced by Kkm Thix iz 7 arh

The MTR (Market Transaction Ratia) method is not scientific, produces contradiciory
results and ity application, in this case, is arbitrary

Bmttle has alveady extensively demonstrated that the MTR (tha besic parameter used
by RPA to reach a “comparable vahe") is an unacicntific method and its application
is arbitrary in this case. RPA’s “explanations™ in its second repart did not respond
Brattle’s critiquea. Therefore, we refer to Brattle’s comments on the issue®™,

Here we will simply demonstrate, through two examples, the contredictions inherent
to the MTR method. As Bolivia explained in the Courier-Memorial, RPA calculates
the MTR of a mining property by dividing (i) the price paid by the mining property
by (ii} the in si value of the metals of each property (that is, the amount of metals in
the subsurface for its price at the time of purchage)™,

Among the “comparable” (properties) used by RPA, are {i) the Minas Chanca project
in Peru (identical properties) and (if) the Rosario mine in Mexico. Each of these mines

"% Taylor, Sestion 4, RER-6.

7 As Prof Taylor explains, the Metalhurgical Process has & fundamental impact an the profitability
of eny mining project (Taylor, Section 3.2, RER-6).

8 Khan Resowrces Inc, Khar Resources B.V,, CAUC Holding Company Ltd., v, Mongolia, MorAtom
LLC, PCA case Ne. 2011-09, award dated March 2, 2015, par. 399 {Emphasis edded), RLA-193.

7A?  Bratie 1, Secticna MM1.C and I1.D, RER-5.
™0 Counter-Mcmorial, par, 596,
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639.

640.

64.2

641,

was the subject of two transactions that RPA analyzes a5 independent “comparabies™
in its calculations (Mipas Chanca 1 and 2, and Rosario 1 and 2). Well, if the MTR
was a reasonable method, the MTR of the first sale {(Minas Chanca | and Rosario 1)
ghould predict the price of the second sale (Minas Chanca 2 and Rosario 2}. To do
this, anly adjustments for the change in the price of melals should be made between
the dates of each transaction. Since these sales occurred in reality, the data is real and
allows to check the unreliability of the MTR. In fact, the results are very different
from those expected by RPA (and demonstrate the inasdequacy of the MTR)™!:

- Minng Charnca 1°s MTR is 1.53%. Minas Chanca 2 trensacted two years |ater.
Baged on the MTR of Minas Chanca 1, making the appropriate adiustments for
the chenge in the price of metals, the price of Minas Chanca 2 should have been
US$ 1.9 million accarding to the MTR. However, the actual transaction value was
nearly three times higher (USS 10.2 million); and

~ Rosario 1's MTR is 1.27%. Rosario 2 transacted two years later. After making the
appropriate adjustments, the MTR of Rosario 1 predicts a transaction vafue 25%
higher than the actual transaction value of Kosario 2,

As can be seen, MTR’s method is not reliable (not even to estimate the price of a
project that was already sold once) and leads to overetimating or underestimating the
alledged “comparables”. Furthermore, this method is not used in practice. As Braitle
indicates: *The MTR meihod has not been peer reviewed in a refereed publication
and has never been tested for accuracy. It is not faught as a valuation tool a! the
Colorade School of Mines or any other institution that we are aware of, and is not
mentioned by CIMVYal as a valid valuation method™S. Prof. Dagdelen confirms: “f
have not seen the MTR approach proposed by RPA used in practice’®,

In the absence of true comparables and the impossibility to rely on the results of the
MTR method, the Tribunal must reject RPA’s comparable-based valuation,

SAS evades the deficiencies of FTT’s valuntion

In eddition o the comparables method (which FTT weighted at 50%), FTI uses the
viluations of financial analysts such as Edison, Byran, RedChip and NBF (o which

94l

Bretile II, par. 161, RER-5.

9 Beattle I, par. 97, RER-3.
¥ Dagdelen 1, par. 81, RER-,
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642

643,

64.2.1

645,

it gives & weight of 25%) and private placements of shares of SASC in April and May
2012 {w which it also gives a weight of 25%) i ity Project valuatian.

In limine, by giving & 50% value to the valuation of RPA based on “comparables”,
FTI falls into & Istent contradiction with the position taken in another intemational
arbitration (in progress), in which it also acis as expext for the cleimant. As indicaied
by Brattle, to whose detailed explanation we raofer: “In its valuation analysis in that
[ther] matter, FT! stated that it atiempled to use the comparable tramsactions
approach but could not beecause it could not identify any suitable transaction that msi
FTI's selection criteria. Had FTI applied the same selection criteria in this case, it
would have excluded all fourteen transactions on wiick RPA relied™,

The analysts” valuations are not reliable since they are not independent, their
valuations employ methods that are not epplicable in thiy case and in any case, they
are plagued with errors {Sectdom G.4.2.1). The valuation based on the iwo private
placements of SASC*s ghares can also not be used because it is not a valuation as of
the date of the allegedly unlawfal event and ignores the evolution of relevant market
indicators (Section 6.4.2.2).

As FTI recopnizes, the analysts employ methods that are not applicable in this case,
are not independent and are plagued with errors

FT1 expressly recognizes that the method of discounted cesh flow (“DCF™) cannot be
used to valuate the Project™, However, FTI gives a 25% value to the valuation made
by four financial analysts based on the DCF method™.

In order to justify the use of the enalysts’ reports, FTI argues that (i) such reports
would have a high informative value in the market end (ii) the analysts would be
entitled to uss the DCF method because thedr role “is very differant from owr role as
experts in arbitrotion proceedings as we are tusked with assisting the Tribunal in its
deliberations regarding the quantam of damages™".

% Bratile 1, par. 196, RER-S,

™5 ETTII, par. 638 (“we had determined that an income approach wowld generolly not be applicable
ax a priptary valuation approach for the purposes of determining the Claimant's damages™), CER-
4

% FTI, par. 6.23, CERA4.

HT d., par, 6.40,
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647,

648.

649,

Even assuming that the apalysts’ reports have an informative role, FTT's response
makes il clear that they cannot be considared for valuation purpoees, As Bratile
explains; “FI7's sfatements are an acknowledgement that analysts* valuations do rot
meel the standards required by international arbitration tribunals for damages expert
testimony. If that is what FTT beliaves, then FTI should have placed no weight on
then™*%, The same should be done by this Tribunal,

Beyond this fundamental contradiction incurred by FT1, there are at least four reasons
why the anelysts’ valustions should not be considered in this case™®,

Flirst, becanse the market itself did not considered them reliable. Thie is evidenced by
the difference between the value that the analysts aliributed to the shares of SASC
mnd the value at which the shares traded on the stock exchange. The value of the shares
estimated by the analysts is. on avernge, 621% higher thap the markel value of

3ASC's shares. As Braithe explains:

During the approximately six months period between the first anabyst report
date and FIT's Valuation Date, analysts pul forward target pricas between
C32.75 and C39.4! based ar DCF models, while investors bought and soid the
same asset in the stock market at substantially lvwer prices, ranging berween

C30.99 and C31.92 per share. The discrepaucy berween pnalvsts and fhe
ygrkei reveals rhaf the anaiveis ' madels aversiai wgrket walue of SASC's
res”,

FTI suggests that such discrepancy can be explained because 45% of SASC's
shareholders are non-specialized investors (retat! invessars) who act irrationally in the
stock market The evidence refutes this speculation. As Brattle explains: “evidence
suggests that the luck of a price alignment to analysts’ views of SASC's share value
is due to ihe informed trading of instituiional investors, rather than the potentially
unsopkisticated (rading of retail investors™>'. Moreover, even if whet is indicaied by
FT1 were true, FTT does not explain why private placements of SASC’s shares
(conducted in April end Mey 2012 by ipstitutional investors®3) were made at a
discount of 72% compared 1o the value estimated by the analysts.

1L

i

Bratile IT, par, 207, RER-5.

The Tribumel must refer to Section IV.R of Brattle’s second expert eeport for further detrils.
Bratile 1, par, 201 (Emphesis added), RER-S.

., par, 203,

FT11, par. 9.44, CER-1,

-207 -



650,

651.

652

653,

Second, the fmancial enalysts were not indeperdent from SASC. For example, SASC
wus @ client of Bdieon at the tme it lssucd ita valuation roport. RedChip provided
SASC investor relations services in 2010 and 2011, and was also holder of warrants
(assels whose value rises with the value of SASC’s shares®™). FTI recognizes this®*.
These conflicts of infcrest affect the impartial work of financial analysts. As Brettle
explains: “there is evidence that analysts whe are suljecs to conjflicts of intsrest of the
kind present here are associated, on average, with biased recommendations™,

Third, deapite knowing thel the analysts were not independent, FTT did oot validaze
their economic models. FT1 says it did not have io do so, since (i) the analysts would
have incentives to be impartial; (ii) they have an ethical duty to be so; and in any case
{iii} there were internzal mechsnizms in the industry to limit the impact of conflicts of
interest™®. However, this (heoretical explanation does ot fit reality. Commenting on
a recent study on how conflicts of inlerest affect the recommendations of analysts,
Brattle explaina:

The analyats whose price sargeis were reflected in this siudy operated in the
kind of envirorment described by FTI and the Cooper Report: subject 10
ethical codes, resirictions on compensation and improper commurications,
conflict disclosure rules, and veputation concerns. Yet, their woluations
were more opiimistic in the presence of conflicts of interest This Is why it
is reasonable to apply heightened scrwiny o valuations prepared by
analysts who are not independent from the company they value®™,
For the rest, if 45% of BASC’s sharcholders, a8 FT1 suggests, are refalf imvestors
acting irretionally, that does not explain why the other 55% (specialized investors),
with full knowledge of the analysts” reports, did not trust those reports {of trusting

them, they would have boughi shares and raised the stock price).

Fourth, in addition to the flews identified by Bmitle™, the analysts assessed
incarrectly apd/or feiled to consider several important risks;

Brattle [, paras. 134-115, RER-3,
FT1 1L, par. 627, CER4.

Brattle 10, par. 2i 8, RER-S.

Id., par, 217,

fd., par. 220,

id., Section IV.B 4,



654,

64,22

653.

656.

The enalysts incorrectly assessed Bolivia’s coumtry rigk. As indicated by the notes
taken by FT1 in ils meeting with Tom Pfister, from Redchip; “/fJooking back ke
didn’t evaluate the political environmend correctly”™ and “fafralysts can
typically be overly optimistic™®,

The anelysts took for granted that the Metallurgicsl Process would work
However, as explained by Prof. Teylor, there is no guarantee of it (and, rather,
experience suggests otherwise); and

The analysts did not consider the risk arising from the existence of Indigeoous
Commitmities in the Project area and, therefore, that this Jatier might not obtain
the necessary social livense fo operate.

Based on the foregoing, the Tribunal should not grant amy value o the valuations
mede by the financial enalysts used by FTL.

The valuation based on private placements of shares in April and May 2012 ignores
the subsequent evolution of ralevan: market indicators

1t is aleo not eppropriate to value the Project on the basis of the private placements of
8ASC’s shares in April and May 2012, withouot any adjnstmen. This is explained in-
o far as various market indicetors evolved megatively between the date of such
placements and the Valvation Date in July 2012, Ag Brattle explains:

Tha stiver spot price fell by 13%, the TSX market Index fell by 5%, and an index
of the publicly traded companies that FTT deemed comparable 1o SASC fell by
23%. 848C's stack price fell by 39%%'.
Due o the drop of these market indicators, the stock velue of SASC a8 of the
Valuation Date is necessarily inferior, something that FT1 has chosen to ignore™Z,
Consequently, using the valnes derived from private placements of shares in April
end May 2012 would overvaloe the project.

8¢ Conversation notes between FTI and Tom Pfister (Redchip) of October 20, 2015, pg. 2
(Lranscription), R-222.

% I3 pe 15.

%! Bmtle I, par. 151, RER-3,

2 Prattle I, par. 237, RER-S,

-209 -



657.

643

658.

6431

661.

662,

Therefore, the Tribunal rmst discerd the valuation of the Project based on private
placementy of SASC’3 ghares,

SASC’s stock vnlue shows that FTI's calculntons are exaggerated and
completety unfomnded

In addition to being umeliable for the reasons aiready stated, the unfounded nature of
FTT's valuation is evident when comparmg the value FT1 assigned to the Project (US$
307.2 million) with the value the market pasigng — through the stock exchange listing
of SASC’s shares — 1o the Project. In fact, according to FTI°s valuation, the Project

would be warth 530% snore than SASC jtself (which, in addition to the Project, had
another assst in Chile). This is absurd.

The market value of SAS® shares allows o calculate the total value of the company
end therefore of its essets, inchuding the Project (Section 6.4.3.1}. These fgures
clearly show that FTI's valuafion is exeggerated and nnreasonable (Section 6.4.3.2).

The market value of SAS' shares allows to calculate the fotal value of the company
and therefore of ite assers, including the Project

Are basic cconomic principles thet (5) the value of 8 compeny (enterprise value)
(“EV™) is equal to the value of its productive assetz end (i} the BV is deteymined by
discounting the debts and available cazh from the value of capital (equity) *. Since
SASC had vo debt et the Valuetion Dats, its EV = equity - avatlable cash.

Every time SASC i3 listed on the Toronio Stock Exchange (TSX), the market vatue
of its capital is reflected in the market value of its shares, as explained in greater detail
in the next section. If the value of 1% of SASC"s shares is equivalent to US3 1, it
would suffice multiplying USS 1 x 100 10 obtein the value of 100% of SASC'g ahares.
By discounting the available cash from (hat equity value, SASC's EV would be
obtamed {which, ss noted ebove, equals the valee of its productive asvets).

Given that SASC's only assets are two minmg projects, o obtain the value of the
Project, it would be enough 1o deduet from SASC’s EV the value of its other project
in Chile (Escalones). The latter value ean be calcutated from SASC's EV that remains

% I, paras. 20-21,
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pfier the Reversion of the Miming Concessions™, Since SASC's EV as of Augnst 1,
2012 amounted to USS 13.5 million, the value of the Escalonss projoct would range
from US$ 0, as a mininmm, to US$ 13,5 million, 25 a maximum™,

6432 The value of the Project, calculated based on SASC's market value, shows thai the

663,

664,

6535,

FIT's valuation of exeggerated and wnreasonable

The slock value of SASC reflects all publicly available information (including reports
of financial analysts, the transeetion values of comparable mining properties, etc.) and
reflects all of its assety’ relevant risks, Aa Bratile expleins:

The buyers and sellers of SASC'’s shares had reasonable Information available
through the public divclosures made by the Company pursuant to Canadian
securitles regulations, as well as through analyses published by research
analysts. SASC s sharekolders included large invesiors with exparience in the
mining industry and the resowrces to aqnalyze the availoble information
effectively. As a result, share prices reflect all relevant publicly availgble
Information, including Project-specific technical data, local communily
developmenis, and transactions in other silver mining properties®,

SAS recognizes thst the stock value of a company listed on the stock exchange is
indicative of its market value™?, and doctrine and intermational case law confirm

thig™®,

At the Bolivia Veluation Date, the value of tha Project and of SASC - calenlated
based on the latter's equity {stock) value - is shown in the following table™:

o8t

At this time, the EV of SASC is obtalned by adding (f) the valus of the Escaloser praject and (ii)
the value of any potential claim of SASC against Bolivia fior the Reversion of the Mining
Concessions,

Bratte I, par. 31, RER-S,
Id., par. 25.

FT1 gives 25% of value to the private placement SASC s shared in April and May 20]12. See Bmtile
10, pares. 34-35, RER-S.

As for the doatrine N. Blackaby, C. Partasides and othews, Redfern and Hunter on International
Arbitration, “Chapter 8. Arbitration under Investment Treatios”, Oxford University Preas, Sixth
Edition, 2015, pgs, 441-500, par. 8.151, RL.A-232 and B. 8abahi, Compensntion and Restitution in
Investor-State Arbliration, Principles and Praetice, Oxford University Press, 2011, pg. 112, RLA-
269. Az for case law, Khan Resources Inc, Xkon Resources B, V., CAUC Holding Company L., v.
The Gavernmeni of Mongolia, MonAdioe LLC, PCA case No, 2011-09, awsrd on the merits daterd
March 2, 2013, parsa. 400401, RLA-193 and CMS Gas Transmlssion Co v. Argenting, ICS1D case
No. ARB/OL/B, sward dated May 12, 2005, par. 403, CLA-S,

Bratte IL, Table 2, RER-5.
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667,

6.5.1

669.

Based on FT#

Escatohes

Hlgh End Low End Estimete
Assumed Value of Estalones 1 o0 135 73
SASC Emterprisa Value as of July 9. 2012 2 487 487 48,7
Malku Khota FMV as of July 9, 2012 [3} 48.7 5.2 1.4
Sources and Notms:
{1): Table 1 and CER-1: First FT| Report, p. 62.
[2): Table 1.
[31: [21 - [1].

As can be seen, ag the Bolivia Valuation Date (i) SASC’s value in the stock market
was US$ 48.7 million and (ii) the Project’s velue would range between USS 35.2 and
USS 48.7 million (depending on the value assigned to the Escalones project).
Considering the velue atiributed by FTI to Escaiones, then the project would have o
maximmum veloe of USS 41.4 million. As Brattle explains, there iz no reason to think
thst the stock value of SASC does not adequatsly reflect ite EV and thus the vahie of
its assets®™®,

Notwithstending the foregoing, FTI comtends thst the Project would be worth
US$ 307.2 million. Thus, according to FTI, the Project would be worth 530% more
than the total value of SASC — at Bolivia Valuation Date — calculated based on the
shareholder velue. FTT's valuation is clearly exaggereted and must be discarded.

The Projact's vaiuation must take place at the Bolivia Valuation Date
without considering subsequent svents

If the Tribunal decides Bolivia must compensate SAS (guod non), it tmust use as
valuation date July 9, 2012 (Bolivia Valuation Date). This date is consistent with
SASC'e public communications as well as with the corrments of its own officials
{Sectlon 6.5.1). In any case, SAS hes waived any claim for a higher value of the
Project after the Bolivia Valvation Daie (Section 6.5.2).

The Project must be asseszed nt the Bolivia Voluation Date

HBolivia has already demonstrared that the valuation date to be used is, at the carliest,
July 8, 2012 (Bolivia Vealuation Date), since it was only the next day — as recognized

™ M., Section ILD.
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673,

676,

6, 2012 is ot acceptable. To support SAS® position would imply to accept that the
expropristion sccurred with tho Memorandum of Understanding and, therefore, that
SASC’'s comumunication of ¢ July 2012 violated article 126.2{1} of the Ontaric
Securities Act, under which :

A persan or Campany shall not make o statement thot the person ar company
knpwy pr reasoniably ougly (o now,

(@ in a material respect and at the time and in the Hght of the
circumstances under which it is made, is misleading or untrue [...] ond

(b) would reasonably be expected fo have a signlficant effect on the markeat
price or value of a security™,

In view of the sbove, and since SAS does not deny that on July 10, 2012 the
pationalization was publicly announced, under article (1) of the Treaty, the previous
duy (July 9) should be used as the Project's valuation date®,

SAS has weived any right to clalm any value greater that the Project could have
after the Bollvin Valuntlon Date

BAS siated in s Stetement of Claim that “fnjorwithstanding ils selection of a
valuation date as of the date of expropriation, Claimant reserves the right to claim
Jor any increase in the loss in fair market value of the Invesiment resulting from
subsequent events"™®. FT1 made a similar note in its first report®™.

In the Counter-Memorial, Bolivie explained why the valuation of the Project canncl
consider events that occurred postertorly to the Bolivia Valuation Date™®, While
Baolivia roferred t0 & valuation close to the date of the award, the same wrguments
show thet dates and/or events subsegquant to the Bolivia Valuation Date camot he
trken into account,

e

b ard

Ontario Secunities Act, mt 126.2(1) (Emphasis added), RLA-270.

8AS questions that Brattle “doss nor provida its own view of the appropriale valualion date to
apply in this case® (Reply, footmote 300), Here there is a new contradiction of SAN with ila own
actions. Tn facl, boyond the unfounded criticism (the veluation date is 8 matter of eminexnily legal
character), SAS instrucied its economic expert 1o uee July 6, 2012 g the date of valuation (FTIL 1,
par. 8.4], CER-I).

Biatement of Claim, footuote 392,
FT1 ), par. 8.42, CER-1.
Coumer-Memprial, Section 7.5.3.
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678,

679.

6.6

6.6.1

681,

In ils Reply, SAS describes Bolivia’s explanation as wseless, indicating that “Bolfvia
devotes five additional pages of ite Counter Memorial io argwing against using the
date af the award as the vqluation date in this case. Rolivia's exposé serves »o
purpose other than to portray the approximations and inconsisiencies underlying
Bolivia's submission™®. Therefore, SAS admits that, in this case, it is not necessary
to discuss over a valuation with a date subsequent to the alleged expropriation,

Given this change in position, the Tribunal must consider thet SAS has waived its
claim for the higher value that the Projcct could have (which has not been argued nor
demonstrated) between the Bolivia Valuation Date and the award,

Notwithstanding the foregoing, the Tribunal should note that SAS has not responded
to any of Bolivis"s arguments en why the valnation of the Projest should not consider
dates and/or events subseguent to the Bolivia Valuation Date®™,

The Tribunal must reject any compensation for other allaged braachas
of the Treaty

SAS har not demonstrated why, in cases other then expropriation, compensation
shouid be calculated based on the standard of Fair Market Vahie (“FNVY™) (Sectlon
§.6.1). In any case, SAS has not proven to have suffered damspes hy other alleged
violations of the Treaty (Seetlon 6.6.2).

SAS has still not proven why the Fair Market Value sitandard should be applied
on scenarios ather than that of article (1) of the Treaty

As Bolivia explained in the Counter-Memorial®™ and SAS recognized in its Reply™,
article 5(1) of the Treaty providos that — in cases of expropriation — compenaation
should be calculaed based an the Fair Merket Value {*FMV¥Y") of the expropriated
sssets™, The Tresty does not provide for the application of FMV for other cases.

wur

ni

Reply, par. 3B6.
Counter-Memaorisl, Section 7.5.3.
1d., Section 7.6.1.

Reply, par, 166,

Treaty, Arl. 5(1), C-1.
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684,

Therefore, and aince the claims discossed herein suppose that an expropriation™® has
not taken place, the FMYY standand is not epplicable.

To try to overcome this legal bamrier, SAS states that some tribunals have
compensated on the bagis of FMV when the non-expropriatory mesgyres in question
enigiled the /oy of the investmen(®’, This argement is not convenient. On the one
hand, if the parties to the Treaty had wanted the FMV to be applied (o simations where
there is no expropriation, they would have agreed so. They did not. Applying this
standard to cases other than tv expropriation would involve, therefore, ignoring the
will of the parties. On the other hand, the case law invoked by SAS does not support
its position. For czample, in the Gold Reserve case, although the tribunal applied the
FMV to the violation of the standard of Fair and Bquitable Treatment, it did not do 2o
for the Joss of invesimens but because the parties had sgree so. In fact, demonstrating
its discomfort with the partics’ agreement, the tribunal made the cavent that “orher
solutions could have been ado

SAS intends o dissinguish the case law invoked by Bolivia (where there was no
compenseted based on the FMV) arpuing that, in such ceses, the expropriation
measures in question did not involve the Joss of the investmen?®™, Again, this is not
accurate. For exemple, in Feldman, despite finding that the non-return of taxes an
vigarette export rendered the bnsiness sconomically unsustainable, the ribunal did
not apply the FMV standard®,

Therefore, the Tribunal must conclede that, in cases other than those referred to in
article 5(1) of the Treaty, compensation eannot be calculated on the basis of FMV.

¥8Y

san

939

Statement of Claim, par. 194 ("In the snlikely event the Tribunal should detarmine that Bolivie did
not expropriate South American Silver s invesiments, either lowfidly or uniawfuily [...J7).

Reply, par. 372.

Gold Reserva Inc. v. Bolivarian Republic of Veneruela, YCSID case Mo, ARB(AFY09/01, award
dated September 22, 2014, par. 674, RLA-27.

Reply, par. 373,

Marvin Roy Feldman Kerpa v. United Mexican States, ICSID case No. ARB(AF)/99/1, awsrd dated
December 16, 2002, par. 188 (“To reach e conclusion that the Respondent has violaked Hs
abligations 1o the cloimant in aceordance with Article 1102, most ohserve tha clgmmapam of
the Claimant, and other resellers In a similar sitwation, cam be economically wnaustalse
rexurns of IEPS are not gvailable™) (Emphasis added), RLA-180. See, alep, par, 194
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685.

686.

SAE hag atlli not proven to have sustalned damages ss 1 congequence of the other

measures in question

In the Counter-Memorial, Bolivia demonstrated that SAS does not “ident{fyr what
would be the damages arising from aach of the alleged violations of the Treary™ ™,
Thiz situation persists to date. In fact, SAS has fadled o demonstrate what would be
the damage arising from:

. The alleged decision of the Minister of Mining to not militariz the area around
the Project (which, accarding ic SAS, constitites a violation of the standard of
full protection and secarity)™;

. The decision to delineate ag immobilization zone fhe areas surrounding the
Project (which, sccording m SAS, constitute an unrcasomable and/or

discriminatory measure)™”; and

* Bolivia's alleped request o have a participation in the Project (which,
gecording to SAS, wuuld consiitute an unreasonable and/or discriminatory

meagure)™.

In the absence of evidence, SAS is limited to equate the effects of the contested
measures (which it qualifies ag non-expropriatory) to those of the Reversion of the
Mining Concessions (which: it qualifies as an expropriatory measure)®”*. FT1 follows
this line while presenting & single Project valuation®™s, This is incocrect, 1f, a8 SAS
itself points out, it just “Iost ity investment af the fime when Bolivia nationalized the
Malku Khota Concessions™*, the damage allegedly suffered in a non-expropriatory
scenaric can not be the same®™,

I 2 % £ B

Counter-Memorial, par. 684.

Reply, paras. 3382339,

Id., par. 348,

Id., par. 344,

Id., par. 370,

FTLL, Sectim 2, CER-1; FTI IL, Section 3, CER-4.
Reply, per. 376.

Swatement of Claim, par. 194-195,
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690,

Not having SAS proven the damage allegedly suffered over the other alleped breaches
of the Treaty, the Tribunal must deny any compensation for violations other than those
resulting from article 5(1) of the Treaty. As noted by the tribuns) in the Feldman case,
“only the acrually incurred loss or damages™ can be compensated™,

INTEREST

SAS offers no justificetion for applying a lega/ rate, and 3 commercial interest mte
should be appHed (Sectlon 7.1). The critenis used by SAS to calculate the commercial
interest rate are wrong {Section 7.2), and this latter should be calenlated based on the
issuance of Bolivia’s sovereign {govemnment) bonds of Qctober 2012 (Section 7.3),
Since Bolivian law prohibits the capitalization of interest, the interest must be simple
(Section 7.4).

The commerclal Interest rate Is fo be chosen over tha legal intercst rate

Article 5(1) of the Treaty provides that any compensation under this Article “shalf
include interest gt a normal commercial or legal rate, whickever is applicabls in the
territory of the expropriating Contraciing Party™™, In the Counter-Memorial,
Baolivie explained that a commercial interest rate is to be prefemed since (1) the legal
interest rate has a suppicmentary chamacter, and sny funding to which SAS and/or
Bolivia would have resorted to, would have fixed a specific interest rate for this case,
end (if) the legal intevest rate is @ maximum rate, so applying it in this case would
pver-compensate SAS'Y.

SAS has not responded to any of Bolivia’s arguments and FT1 merely states thal “we
have been instructed that an interest rate [legul interest] of 6.0% per anpum 1 the
minimum rate thal the Claimant is entifled 10™1%2_ In view of the obviows lack of
argumnts provided by SAS and FT1 to apply 2 legal rte, the Tritunal nmst apply a
commercial interest rate.

Marvin Ray Feldman Rarpa v. United Mexican States, 1CSID cazo No. ARB(AF¥99/1, award dared
December 16, 2002, par. 194, RLA-ES0.

Treaty, Art. 5(1}, C-1.
Coumter-Memorial, Seotiot 8.1,
FI1 1, par. 10.15, CER-4. FTT did the same thiny in its first expert report, FT1 1, par. 12.8, CER-1.
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693,

695.

The criterla used by FTl to calculate the commerciat interest rate are
erroneous

In it first report, FTI calculated the commercial intcrest rate by using a risk-free rate
and adding & margin (“risk premium™)'®®, Since its calculations threw rates below
6%, FTI was instructed 1o use a higher rale: the legal interest rate {equivalent to
%)

In its second report, based on the rates for commercial loans issucd by the Central
Bank of Bolivia'®™®, FTT calculates an alternative commercial interesl rate that would
range between 6.5% and 7% '%.

FTI's analysis lacks all credibility as it reflects a radical change in the way FT1 really
believes that the commercial intorest mte ghould be calculated (reflected in its first
experl report and consistent with the scheme proposed by Brattle). I FT1 considered
that the rates published by the Central Bank of Bolivia truly reflect commercial
interest rates, cerainly it would have used them in its first report. It did not. FTT makes
this aftarnative calculation because i1 was legally instructed to do so and to make
believe that the legal interest rate of 6% would be reasonable.

In any case, as Brettle explains:

We note thal interest rates fixed by cemiral banks are no! necessarily
commercial rates (meaning they are not determined by market aransactions in
Jinancial instruments) and can reflect objectives on monetary policy unrelated

Lo this case'™,
The Tribunal must take into account that neither FTI nor SAS responded to any of the
criticisms made by Bolivia and Bratile to FTI's originaf estimate of the eommercial
interest rate'®™®, Given tbis lack of response, the Tribupal must dismiss si] commercial

interest rates calculated by SAS.

FTI1, par. 12.7, CER-L,
#d., paras, 12,7-12.8.
FT1 1L paras. §0.5-10.6, CER-4.
14, par. 107,
Brattle 11, par. 262, RER-S.

Brantle §, Section OX.C, RER-3. The anly exception is thet indicated by FT1 regarding the use of
the grawa! rate of the US Treasory as the rizk-free rate,
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698,

7.4
699.

The commercial rato must be calculated using as reference Bollvia's
issuance of soverelgn (government) bonds of Octoher 2012

FTI does not explain why the commerecial Interest rate ahould not be calcaiated with
reference to Bolivia's issuance of sovereign bonds of October 2012, In fact, FT1
appears to conwider that the reference to the bonds in edequate but cannot consider
them because it was “instructed that an interest rote of 6.0% per anmum is the
mintmum rate that the Claimant is entitled to™™,

SAS also refutes the cage law submitted by Bolivia, which proves (i) that seveml
arbitral ribunals have calculated the commercial inlerest rate based on the issuance
of sovereign bosd and (i) that the rate obtnined ia this manner, is even higher than
those commonly applicd by arbitral tribunalis (based on the LIBOR rate) '°, This is
confirmad by the very recent decinion in Tenarts, which fixes the interest rate on the
basis of Venesuela's borrowing rate'™".

Therefore, the Tribunel must calculare the commercaal interest rate besed on Bolivia’s
issmnce of sovereign bonds to 10 years that took place in Octmber 20122, As of
March 1 {, 2016, Brattle calculaies this commercial interest rate at 10.5%1%,

The Interast rate must be simple

SAS does not dispute the lega! authorities that show that various arbitral tribunals
heve epplied s simple intergst rate when the domestic legislation {the hast country of
investment) prohibits the capitalization of interest, aa is the case u Bolivia'"%, For its
part, FT! merely states that “fwie have beer insiructed that the Bolivian Civil Code ‘s

»iols

prohibition against compounding interest does not agply to these procee,

3

Lov3

[LIL]

s

PFTL 11, per. 10.15, CER-.
Counter-Memotial, Section 8.3,

Tengris §.A. and Yoita-Trading E Marketing Sociedads Unipasseed LDA v. Boljvarian Republic of

Venezuela, ICSID caze No. ARB/11/26, eward dawed Janusry 39, 2046, par. 587, RLA-I71.
Counter-Memorial, par. 710,

Brattle I, par, 261, RER-S.

Counter-Memorlal, parss. 720-721.

Tl O, par. 10.10, CER-4.
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702,

703,

SAS bascs its regoest for compound interest on the Rurelec decision™®. While the
tribunal sidestepped the prohibition of the Bolivian Civil Code rogarding the
capitalization of interest, that decision —~ besides not being binding on this Tribunal -
is clearly wrong, In fact, the reference in the Treaty to the interest “applicable in the
tervitery of the expropriating Contracting Party”™ {27 ngsumes that it must be applied
to the current interest in Bolivia and 6o the rules govemning that interest (including the
prohibition of capitalizing interests, contained in Artcle 412 of the Bolivian Civil
Code). The imerest rate is fixed and applied in a regulatary conlext that carmot be
neglected Otherwise, there is the risk of disintegrating an orderly and consistent
system, preducing unwanied effects.

In any case, notwithstanding the express prohibition that exists in Bolivia regarding
the capitalization of interes!, recent awards recognize thet *“the gereral view in
international law is in favour of simple and not compound inferest” '"'®. This is
confirmed by a tribune] chaired by Prof. William Park that recently awarded simple
interest'®"®. This is also consistent with the Articles on State Respoasibility, according
to which “ftike general view of cownrts and trilnmals has beenr cgairst the award of
compound interest [ .. 1%,

Based on the foregoing, the Tribunal must apply a simple interest rate,

ANY COMPENSATION SHALL BE SIGNIFICANTLY REDUCED TO
REFLECT SAS' CONTRIBUTION TO ITS OWN LOSSES

In the Counter-Memorial, Bolivia menticned several arbitral decisions that reduced
compensation for the shared guitt of the vietim'™', SAS did not dispute any of these
decisions, recognizing the power of the Tribunal to reduce any compensation awerded
to SAS (quod non) on account of its own fault.

lole

o

1113

1021

Cwaracachi Amevica, Inc., y Rurelec PLC v. Plurinationa! State of Bolivia, ICSID case No. 2011-
17, sward dated Jannary 31, 2014, CLA-1.

Trenty, Art. 5{1), C-1.

M. Pranck Charies Arifv. Moldove, ICSTD care No. ARB/11/23, award dated Agxil 8, 2013, par.
617, RLA-Z72.

Anlofne Abou Lahoud y otros v Congo, ICSID case No. ARB/10/4, eward dated February 7, 2014,
par. 633, RLA-273,

UN Internetiemal Law Committee, Drafi of ordcles on the responsibility of ihe State jor
intermationally unlawful events, with commenis, 2001, pg. 108, RL.A-159,

Counter-Memorial, pams. 734-715,
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705.

706.

Now, SAS denies having contributed v the peneration of its damage. SAS involes
the case of Abengoa v. Maxico, noting that — just as o said diepite — in the cmrrent
one (i) oo mle imposes on SAS the obligation to implement a commmity relations
plan and, in any event, (ii) Bolivia never complained about SAS” coramumity relations
plan'®2, Therefore, according to 8AS, it canmot be said that its fault contributed to the
events that led 1o the Reversion,

In limine, it is outrageous that — at this point and after everything that happened —- SAS
claimg thet it had no duty to implement a community relations program, This shows
the jittle mportance that community relations had and have for SAS (just Jike the
ciashes, abductions and the sacrificed life in the area Malkw Khota), This is confirmed
by the fact that SAS only invested USS$ 770,000 in commumity relations, equivalent
to0 4.11% of the total cosis of the Project ™. This contrasts with the diligence of other
mining companies, such as CMSC, which considered “social issues as important as
the results of the exploration™ ' and invested up to US$ 2 million until it obtained
the approval of the nearest compumity'™,

Notwithstanding (he above, 8AS” position i incarrect for at least three reasons,

First, SAS tries to mislead the Tribunal over whet is relevant for the purposes of
contributory fault in this case. This does not revolve solefy around the duty bo
implement adequate community relation plans but also {and especially) the duty to
respect the human ad fimdamental rights of the members of the [ndigenous
Communities. The fact thet SAS had this obligation*™®, or failed to comply with it,
and that itz actions forced the state to reverse the Mining Concessions in order to
pacify the erea, is not in question.

In fact, as Bolivia has proven, SAS end CMMK s stafft

Reply, paras, 376-380.
The total emounts invested in the Project sum up to USS 18.7 milllon {Brattle 1, pgs. 75-77, RER-
3). Ii the US$ 31.6 million are taken as base for the celeulation of what SAS alleges to have mvegiad

in the Project (FT111, per. 9.4, CER-4), the percentage of invesiment on cosmmumnity relations would
be 2.43%,

Marnani, par. 7, RWS-6.
Mamani, par, 24, AWS-6.

See Seotion 2, supra.
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compensation due {o contributory fault) on the fact that “'there was, therefore, a
certain level of uncertainty as to the madalizies of compliance” of such obligations'™,

In this case, the Issuc under discassion is fundamentally different. On the ane hand,
Bolivia does not accuse SAS of breaching a duty of social comrmnication but rather
of violoting the human and fundamental rights of members of the Indigencus
Communitics and of creating conflicts between Indigenous Communities in order to
subdue the opponents to the Project. Ou the other hand, bacause there is no doubt that
SAS and CMMK's staff violated those tighls snd pmvoked rnd fomented

conflicts'®*,

Another element that justified the tribunal’s decision in Abengoa, was the passivity
of the respondent State!™’, In this case, by contrast, Bolivia has afways had an active
attitude and iried to mediate with (and between) the Indigenous Comurmpities. Bolivia
tried to mediate to solve the conflicts'®™, to the point thal Governor Gonzales put his
own life at Agk'™,

Third, SAS also violated other Bolivian laws that justify the mduction of
compensation. For exarople {i} SAS exceeded the scope of activities permiited by lts
mining license, which led to this latter's being revoked'™? and (ii) NG
I
I ™ . Ly alone they are
contrary o Bolivien law, these actions agpravated the tensions in the Projedt area and

L A1)

[Li])

L)

1041

Id

Sew Section 1, supra; Counter-Memorial, Section 3; EENEGGGNGNENNGNEN
Abengva 5.A. y Cofides S A. v. United Merlean States, ICSID case ARB(AF)09/2, avewd dated
April 18,2013, paras. 667668, CLA-1862,

Counter-Memarial, Section 3.4.

Prems Releads, Fight for Maliku Xhata leaves 10 (nfwred and 12 mizing of May 19, 2012, R-80;
Comter-Memorial, per. 157,

Memaorandum of Teresa B, Paredes to Wilfredo B, Alfaro, Environmental Licensze Repart “Malku
Khota Exploration Project’ dated 7 Way 2012, pg. 2 (“As a result of the modification or extension
of the inltic] activity of the MALKU KHOTA MINERAL EXPLORATION, the license (DRNMA-
CID.35/06), issued on date of September 5, 2008, is void under Article 64 Generol ervironmental
Muaragement Regulation, so that exploration activity cwrrensly b
Jicense") (Bmphasis on originel jext), C-53.
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mede the Reversion necessary to protect the right to life and physical integrity of the
commmunity members.

For these reasons, any damage suffered by SAS is the result of its exclusive fault end
therefore, there is no causal link that requires Bolivie to pay any compensstion to
SAS, Ex aburdante cautels, if the Tribunal orders Bolivia to campensate SAS due to
the Reversion {guod non), such compensation must be reduced by at least 75%.

RELIEF SOUGHT

In view of the above, and reserving the right to explain and cxpand its presentation
further on in view of the ulteriar presentation by SAS, as well as, for the proof
obtrined in the discovery process, Bolivia kindly requests the Arbitral Tribunal that:

On jurisdiction and admissibility
Declares:
8. That it lacks furiediction over all Claimant’s claims, 35 SAS has no invasment

protected hy the Treaty as it has not proven to be the actual proprietor of the
Mining Concessions;

b. alternatively, that these claimg are inadmissible as SAS does not have “clegn
handy" and does not comply with the requirernent of legality of the invediment;
and,

Ordess:

& SAS to reimburse Bolivie entirely for the costs incurred in the defense of ifs
interests in the current arbitration, along with the interests at the reasonahle
commercial raie in the Acbitral Tribunal’s opinion from the moment the State
incurred in such costs until the date of its effechve payment; and

b. Any other setisfactory measure to the Stete as the Arbitral Tribupal deems
appropriate.

On the Merits

If, par impossible, the Arbitral Tribunal decides that it has jurisdiction and the claims
are admissibls, declares:

8, that Bolivia has acted in accordance with the Treaty end the intemational law
when declaring the Revergion;
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b. that Bolivia hes acted in accordance with its obligation of providing the

mvestnent a fair and equal reatment;

that Bolivie has acted in eocordance with its obligation of aot adopting arbitrary
and discriminatory measures that impairs the uge and benefit of the investmen:

that Bolivia has acted in accardance with its obligation of not granting a Jess
favorable treatment to the imvestments of SAS i regards to its own investors;
end

that, in any case, SAS has contributed to the production of the damage that it
claims and sets such contribution in, at least 75%, reducing in this sense the
compensation that Arbitral Tribunal may provide; and

718. Orders:

a SAS to entirely reimburae Bolivia for the cosis incurred in the defense of its

interests in the current arbitration, along with the interests at the reasonable
commercial rete in the Arbitra] Tribunal's opinioa ffom the moment the State
incurred in such costs until the date of its effective payment; and

Any other satisfactory measure to the State as the Arbitral Tribural may deem
eppropriste.

Respectfully submitted on behalf of the Plurinational State of Bolivia

{Signed)
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