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INTRODUCTION

This arbitration concerns a dispute between Ickale Insaat Limited Sirketi (“I¢kale” or the
“Claimant”), a company incorporated under the laws of the Republic of Turkey, and
Turkmenistan (“Turkmenistan” or the “Respondent,” the Claimant and the Respondent

being hereafter collectively referred to as the “Parties”).

The dispute was submitted by the Claimant to the International Centre for Settlement of
Investment Disputes (“ICSID™ or the “Centre”) on the basis of the Agreement between the
Republic of Turkey and Turkmenistan concerning the Reciprocal Promotion and Protection
of Investments dated 2 May 1992 (the “BIT,” the “Turkey-Turkmenistan BIT” or the
“Treaty”) and the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, which entered into force on 14 October 1966 (the “ICSID

Convention”).

The dispute arises out of a series of thirteen construction contracts (the “Contracts”)
concluded by the Claimant with various Turkmen State organs and State entities during the
period from March 2007 to July 2008, and the alleged governmental interference with the

performance of the Contracts, in breach of the BIT.

The Claimant bases its claims on various measures taken by Turkmen State organs which,
inter alia, increased without compensation the Claimant’s scope of the works; abolished the
State Fund for the Development of the Oil and Gas Industry and Mineral Resources (the
“State Fund”) which was supposed to finance the works, resulting in substantial delays in
progress payments made under the Contracts; changed financial terms of the Contracts;
blocked bank accounts for non-payment of value-added tax; imposed unfair penalties;
terminated the still ongoing Contracts without valid justification; initiated judicial
proceedings without notice and participation, resulting in fines and confiscation of
machinery and equipment; refused to pay retention amounts; discriminated against the
Claimant in favor of Polimeks, another Turkish contractor which, like the Claimant, had
been awarded a contract for half of one of the projects; and encashed letters of guarantee

without justification.



The Claimant contends that Article VI11(2) of the BIT provides it with the option to proceed
to international arbitration or to refer the dispute to the Turkmen courts, and that it has
chosen to exercise the option of international arbitration, invoking the State’s consent to
arbitrate disputes arising under the BIT. According to the Claimant, it made several
investments in Turkmenistan, including establishing a branch, bringing valuable know-how,
machinery and equipment to the construction projects, securing multi-million dollar letters
of guarantee, and executing the construction projects. The Claimant claims a total of over
USD 537 million and EUR 26.7 million in compensation for the loss and damage it allegedly
sustained as a result of the Respondent’s conduct. These amounts include the Claimant’s
claim for compensation for “consequential damages, loss of reputation, goodwill,

creditworthiness and business opportunities,” in the amount of USD 475.3 million.

The Respondent disputes the Tribunal’s jurisdiction over the claims on several grounds,
including on the basis that the Claimant has failed to comply with the domestic litigation
requirement in Article V1I(2) of the BIT prior to the submission of the claim to international
arbitration, that it has not made any investment in Turkmenistan within the meaning of the
ICSID Convention and the BIT, and that in any event its claims should be characterized as

contract claims rather than treaty claims.

The Respondent also denies that the Claimant’s claims have any merit. According to the
Respondent, this arbitration is merely an attempt by the Claimant to blame Turkmenistan
for its own failure to perform under the Contracts. The Respondent contends that the
Claimant did not have the managerial, technical, human and financial resources to execute
the significant works it had undertaken pursuant to the thirteen Contracts which it had
concluded, with one exception, over a short half-year period spanning from March to
November 2007, and which all provided for completion of the works in a period of two years

or less.



10.

11.

12.

PROCEDURAL HISTORY

The Claimant submitted its Request for Arbitration to the Centre on 10 November 2010.
After further correspondence between ICSID and the Parties, the Secretary-General of
ICSID (the “Secretary-General™) registered the Request for Arbitration on 20 December
2010, pursuant to Article 36(3) of the ICSID Convention.

By letter dated 24 February 2011, the Claimant informed the Secretary-General that the
Parties had been unable to reach an agreement on the method of constitution of the Arbitral
Tribunal and requested that the Tribunal be constituted in accordance with Article 37(2)(b)
of the ICSID Convention. Accordingly, the Tribunal was to consist of three arbitrators, one
arbitrator appointed by each Party and the third, who would be President of the Tribunal,
appointed by agreement of the Parties. In the letter, Claimant informed the Centre that it

appointed Ms Carolyn B. Lamm, a national of the United States of America, as arbitrator.

On 10 March 2011, the Centre informed the Parties that Ms Lamm had accepted her

appointment and circulated her declaration and statement to the Parties.

By letter dated 22 March 2011, the Claimant requested that the Chairman of the
Administrative Council (the “Chairman”) appoint the arbitrators not yet appointed pursuant
to Rule 4 of the ICSID Rules of Procedure for Arbitration Proceedings (the “ICSID
Arbitration Rules”) and Article 38 of the ICSID Convention.

By letter of the same date, the Centre informed the Parties that the Chairman would use his
best efforts to comply with the Claimant’s request within 30 days of'its receipt, in accordance
with Rule 4(4) of the ICSID Arbitration Rules and Article 38 of the ICSID Convention. The
Centre also informed the Parties that before the Chairman proceeded to make an
appointment, both Parties would be consulted as far as possible. The Parties were further
reminded that, until completion of the appointment process under Article 38 of the ICSID
Convention, it remained possible for the Respondent to appoint an arbitrator and for the
Parties to agree on a President of the Tribunal in accordance with Article 37(2)(b) of the
ICSID Convention.
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14.

15.

16.

17.

18.

19.

20.

21.

By letter dated 23 March 2011, the Respondent informed the Centre that it appointed Mr
Fali S. Nariman, a national of India, as arbitrator in this case and proposed that the Parties
agree to discuss and appoint the President of the Tribunal by the agreement of the Parties

within 30 days from the Claimant’s acceptance of its proposal.

By another letter of the same date, the Respondent requested that Ms Lamm provide

additional information regarding her statement of 10 March 2011.

On 25 March 2011, the Centre informed the Parties that Mr Nariman had accepted his

appointment and circulated his declaration and personal profile.

On 28 March 2011, Ms Lamm furnished additional information in response to the

Respondent’s request of 23 March 2011.

By letter dated 29 March 2011, the Claimant reiterated its request that the Chairman appoint
an arbitrator to serve as the President of the Tribunal.

By letter dated 1 April 2011, the Respondent informed the Centre that it intended to propose,
upon the constitution of the Tribunal, the disqualification of Ms Lamm pursuant to Article
57 of the ICSID Convention and Rule 9 of the ICSID Arbitration Rules.

By letter dated 11 April 2011, the Parties were invited to consider and agree on any of the
three proposed candidates to serve as the President of the Tribunal and provide their response

by completing a ballot form.

By letter dated 19 April 2011, upon receipt of the Parties’ ballot forms, the Centre informed
the Parties that there was no agreement between them on any of the candidates proposed by
the Centre for the appointment of the President of the Tribunal. The Centre further informed
the Parties that it would proceed with the appointment in accordance with Articles 38 and
40(1) of the ICSID Convention.

On 29 April 2011, the Centre indicated to the Parties its intention to propose to the Chairman
the appointment of Dr Veijo Heiskanen, a national of Finland, as the President of the
Tribunal, and that it would proceed with Dr Heiskanen’s appointment absent any compelling

objection from either Party by 6 May 2011.
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24,
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26.

27.

28.

29.

30.

By letter dated 11 May 2011, the Secretary-General notified the Parties that Dr Heiskanen
had accepted his appointment as the President of the Tribunal, and that pursuant to Rule 6
of the ICSID Arbitration Rules, the Tribunal was deemed to have been constituted, and the
proceedings to have begun, as of that date. Dr Heiskanen’s declaration was circulated to the
Parties with the letter. By the same letter, Mr Paul-Jean Le Cannu, ICSID Legal Counsel,

was designated to serve as Secretary of the Tribunal.

On 22 July 2011, the Tribunal held a first session with the Parties at the World Bank’s office
in Paris. At the session, the Parties confirmed, inter alia, that the Tribunal had been properly
constituted and the declarations of its Members had been distributed in accordance with the
ICSID Convention and the ICSID Arbitration Rules. The Respondent stated that it would
not propose the disqualification of Ms Lamm. The final Minutes of the First Session were
circulated to the Parties on 8 August 2011.

In accordance with the Tribunal’s directions, the Respondent filed on 5 August 2011 a
request to bifurcate the proceedings to address its objections to jurisdiction as a preliminary

matter.

On 19 August 2011, the Claimant filed its observations on the Respondent’s request for

bifurcation.

By letter of 31 August 2011, the Tribunal informed the Parties of its decision to decline to
order bifurcation of the proceedings. The Tribunal also advised the Parties that a reasoned

decision would be circulated to them in due course.

On 9 September 2011, the Tribunal issued Procedural Order No. 1, which recorded its

reasoned decision on the Respondent’s request to bifurcate the proceedings.

On 1 November 2011, the President of the Tribunal circulated a statement to the Parties
concerning his appointment as arbitrator in another ICSID case.

On 1 March 2012, the Claimant filed its Memorial on the Merits.

On 7 March 2012, Ms Lamm circulated a statement to the Parties concerning her law firm’s

involvement in other ICSID cases.



31. On16 May 2012, the Respondent requested that the Tribunal suspend the current procedural
calendar in this arbitration and consider as a preliminary matter the issue of the meaning and
effect of Article VI1(2) of the Turkey-Turkmenistan BIT. The Respondent’s request was
prompted by a decision rendered on 7 May 2012 by another ICSID tribunal in Kili¢ Insaat
Ithalat Ihracat Sanayi Ve Ticaret Anonim Sirketi v. Turkmenistan (“Kilig Decision on
Article VI1(2)”), in which the tribunal found that Article V11(2) of the Turkey-Turkmenistan
BIT requires an investor to first submit its claims to the courts of the host State, and to allow
a one-year period for the court to render its decision, before the investor can initiate
arbitration proceedings in one of the fora set out in Article VII(2) of the BIT, including
ICSID.!

32. By letter of 25 May 2012, the Claimant submitted comments on the Respondent’s
application of 16 May 2012, requesting that the Tribunal decline the Respondent’s requests.

33. On 28 June 2012, the Tribunal issued Procedural Order No. 2 in which it rejected
Respondent’s request of 16 May 2012. The Tribunal noted that while it was not persuaded
that addressing the meaning and effect of Article V1I(2) of the BIT as a preliminary matter
would serve the interests of due process or procedural efficiency, it recognized the
importance of the issue and directed the Parties to address “all aspects of the issue” in their

upcoming memorials, including in particular the following:

a. the various language versions of the BIT, including the existence of a Turkmen
version of the BIT;

b.  the authenticity of the various language versions of the BIT;

c.  the accuracy of the English translations of each of the authentic versions of the
BIT;

d.  the negotiating history of the BIT, including travaux preparatoires, if any; the
Parties are invited to produce witness testimony as appropriate;

e.  the rules of treaty interpretation applicable to the BIT, including the issue of
whether the fact that the treaty creates rights for third party beneficiaries (private
investors) affects in any way the interpretation of the treaty; and

L Kili¢ Insaat Ithalat Ihracat Sanayi ve Ticaret Anonim Sirketi v. Turkmenistan, ICSID Case No. ARB/10/1, Decision
on Article VI1.2 of the Turkey-Turkmenistan Bilateral Investment Treaty, 7 May 2012, Exhibit RA-5.



34.

35.

36.

37.

38.

39.

40.

f.  whether the objection put forward by Respondent on the basis of its interpretation
of Article VII(2) of the BIT raises an issue of jurisdiction or an issue of
admissibility.”

On 3 November 2012, the Respondent filed its Objections to Jurisdiction and Counter-
Memorial on the Merits.

On 18 December 2012, the Respondent wrote to the Tribunal to express concerns arising
out of views expressed in an amicus brief filed before the United States Supreme Court in
BG Group PLC v. The Republic of Argentina and to which Ms Lamm had subscribed. The
Respondent indicated that it would welcome Ms Lamm’s response to the letter. By letter of
21 December 2012, Ms Lamm submitted comments on the concerns expressed by the
Respondent in its letter of 18 December 2012. By letter of 9 January 2013, the Respondent
submitted comments on Ms Lamm’s letter of 21 December 2012. The Respondent stated,
inter alia, that:

“At this time, however, in reliance upon Ms. Lamm s assurances, Respondent seeks
no further action from the Tribunal with regard to Ms. Lamm’s continued
participation as an arbitrator. Turkmenistan reserves all of its rights, remedies,
defenses and objections in regard to this Arbitration, including with respect to the
matters raised in its letter of December 18, 2012.”

On 7 February 2013, the Tribunal issued Procedural Order No. 3 in which it decided on the
Parties’ document requests as set out in the Redfern Schedules filed on 23 January 2013.2

On 22 April 2013, the Claimant filed a Reply on the Merits and Counter-Memorial on

Jurisdiction.
On 15 July 2013, the Respondent filed its Reply Memorial on Its Objections to Jurisdiction.
On 29 July 2013, the Respondent filed a Rejoinder on the Merits.

By letter of 15 August 2013, Counsel for the Respondent informed the Tribunal that they
had been “in discussions with [their] client regarding the financial arrangements for the

proceedings in this and other pending cases and [that they were] still awaiting decisions in

2 On 8 February 2013, the Tribunal issued a minor correction to the 7 February version of Procedural Order No. 3.
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that regard.” Counsel stated that “under the circumstances, [they would] not be able to
proceed with the hearing on the dates presently scheduled” and requested a postponement

of the hearing, which had been scheduled to take place from 7 through 18 October 2013.

By letter of 19 August 2013, the Tribunal invited the Respondent to further elaborate on the
basis of its request by 20 August 2013. In particular, the Respondent was requested to
claborate on the “financial arrangements” that it invoked in support of its request. The
Claimant was invited to comment on the Respondent’s further and more detailed request by
22 August 2013.

On 19 August 2013, the Claimant filed a Rejoinder on Jurisdiction.

By letter of 20 August 2013, the Respondent provided further information on the basis of its
request for postponement of the hearing. By letter of 21 August 2013, the Claimant
submitted comments on the Respondent’s request. The Claimant requested that the Tribunal
“(i) apply the relevant rules of Article 42 of the Arbitration Rules, (ii) notify Respondent of
its default and Claimant's request on the continuance of the proceedings, [and] (iii) ask
Respondent to determine its final position on the continuance of the proceedings and to
suggest a new date for the hearings by 2 September 2013.”

By letter of 23 August 2013, the Respondent submitted comments on the Claimant’s request,
arguing that it should be denied.

On 26 August 2013, the Tribunal issued Procedural Order No. 4 in which it noted that the
situation did not fall within ICSID Arbitration Rule 42 and decided inter alia to grant the
Respondent’s request that the hearing on jurisdiction and the merits scheduled to be held in
October 2013 be postponed to a later date. The Tribunal requested that the Respondent
confirm, by 25 September 2013, that the financial issues that it was currently facing were
resolved, and that it intended to participate in the proceedings, including the hearing, and to

discharge its financial obligations.

By letter of 30 August 2013, the Tribunal proposed new hearing dates. By letter of 4

September 2013, the Claimant submitted comments on the Tribunal’s proposed hearing
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dates and requested earlier dates for the hearing. By letter of 9 September 2013, the Tribunal

proposed additional hearing dates.

By letter of 25 September 2013, the Respondent confirmed its intention to participate in the
proceedings and in the hearing and to discharge the financial obligations connected
therewith. The Respondent confirmed that it would confer with counsel for the Claimant

with respect to the new hearing dates proposed by the Tribunal.

In a further exchange of correspondence on 30 August, 9 and 25 September, and 4 and 9
October 2013, the Parties and the Tribunal agreed to hold the hearing from 12 to 23 May
2014 in Paris.

On 14 January 2014, the Claimant wrote to the Tribunal “to seek [its] advice regarding the
need to make available to Respondent certain potentially voluminous documentation related
to the 13 construction projects at issue in this arbitration [the so-called “Vouched
Documents”].” On 27 January 2014, the Respondent submitted comments on the Claimant’s
letter of 14 January 2014. By letter of 29 January 2014, the Tribunal informed the Parties
that, in the absence of a formal request for a ruling, it had taken note of the Claimant’s letter
and determined that no decision was required in the matter. By letter of 2 February 2014,
the Claimant submitted clarifications as to the nature of the advice it was seeking from the
Tribunal. By email of 4 February 2014, the Tribunal took note of the Claimant’s letter. By
letter of the same date, the Respondent requested that the Tribunal issue a ruling precluding
the Claimant from producing the “Vouched Documents” or any other documents at such an
allegedly late stage. Alternatively, the Respondent requested a ruling (i) affording the
Respondent adequate time and opportunity to review the newly submitted evidence and to
respond in a written submission; (ii) adjourning the hearing; and (iii) ordering the Claimant
to pay the costs incurred by the Respondent in undertaking this additional round of document
review and filing. By letter of 5 February 2014, the Claimant asked that the Tribunal reject
the Respondent’s requests of 4 February 2014. By letter of 14 February 2014, the Tribunal
informed the Parties that:

“[...] the issue concerns the production of documents between the Parties, and that
neither Party has yet offered to produce them as evidence in these proceedings. In
these circumstances, the Tribunal considers that it is not in a position to preclude

9
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the Claimant from offering the documents to the Respondent for review if it so
wishes; however, it will be similarly for the Respondent to decide whether it wishes
to review or indeed receive them.

The Tribunal’s ruling is without prejudice to its decision as to the legal
consequences, if any, of the Claimant’s failure to produce the documents earlier
and/or the Respondent’s decision as to how it chooses to deal with the documents.
The Tribunal will take a view on these issues, as appropriate, if either Party offers
to produce any of the documents in question as evidence at a later stage of the
arbitration.”

By letter dated 4 March 2014, the Secretary-General informed the Parties that Mr James
Claxton, ICSID Legal Counsel, would replace Mr Le Cannu as Secretary of the Tribunal.

By letter of 12 March 2014, the Respondent requested a ruling precluding the Claimant from
introducing documents produced on 28 February 2014 into evidence or, in the alternative,
bifurcating the proceedings so that only the jurisdictional objections would be heard at the
May 2014 hearing.

By letter of 17 March 2014, the Claimant objected to the Respondent’s proposals in its letter
of 12 March 2014. The Claimant proposed that the hearing proceed as planned. As to the
documents produced on 28 February 2014, the Claimant proposed that the Respondent have
the option of filing a post-hearing brief addressing its issues with the documents to be

followed by a reply by the Claimant and a hearing if the Tribunal considered it advisable.

By letter of 17 March 2014, the Respondent rejected the Claimant’s proposals in its letter of

17 March 2014 and repeated its request for bifurcation of the proceedings.

By letter of 18 March 2014, the Claimant commented on the Respondent’s letter of 17 March
2014 and proposed that the proceedings be bifurcated so that jurisdictional objections and
liability would be heard at the May 2014 hearing, whereas quantum would he heard at a later

hearing. The Respondent accepted this proposal by email of the same day.

By letter of 20 March 2014, the Tribunal noted the agreement of the Parties that
jurisdictional objections and liability would be heard at the May 2014 hearing, whereas
quantum would be heard at a later hearing. The Tribunal invited the Parties to attempt to

reach agreement about the date and length of the hearing on quantum.

10
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By letter dated 26 March 2014, the Centre informed the Parties that Mr Nariman would not
be able to attend in person the hearing scheduled to be held from 14 through 24 May 2014
due to a serious illness in his immediate family, and that the Centre was in the process of
making arrangements for Mr Nariman to join the scheduled hearing by videoconference,

subject to any comments from the Parties.

By letter dated 27 March 2014, the Respondent objected to the Centre’s proposed
arrangements to conduct the scheduled hearing with Mr Nariman attending by
videoconference. By letter dated 28 March 2014, the Claimant indicated that it consented

to the proposed arrangements, but objected to any further postponement of the hearing.

By letter dated 2 April 2014, the Centre informed the Parties that Mr Nariman had resigned
from his appointment as arbitrator in this case due to his wife’s ill-health and his inability to
travel abroad as a result. The Centre further informed the Parties that Dr Heiskanen and Ms
Lamm had consented to Mr Nariman’s resignation, in accordance with Arbitration Rule 8(2),
and that the proceeding would remain suspended until the vacancy created by the resignation
had been filled pursuant to ICSID Arbitration Rule 10(2). The Respondent was invited to
promptly appoint a new arbitrator.

On 28 April 2014, the Respondent informed the Secretary-General that it appointed
Professor Philippe Sands QC, a national of the United Kingdom and France, to replace

Mr Nariman.

By letter dated 30 April 2014, the Claimant requested that Professor Sands decline to accept
his appointment, on the basis that Professor Sands had previously been appointed by
Turkmenistan to serve on the tribunal in the Kili¢ Insaat Ithalat Inracat Sanayi ve Ticaret
Anonim Sirketi v. Turkmenistan case (“Kili¢”), which had issued two decisions on the
interpretation of Article VI1I(2) of the Turkey-Turkmenistan BIT, the same provision the
interpretation of which was also at issue in this case.® By letter of the same date, the

Respondent provided observations on the Claimant’s request.

% Kilig Decision on Article VI11(2), Exhibit RA-5; Kili¢ Insaat Ithalat Ihracat Sanayi ve Ticaret Anonim Sirketi V.
Turkmenistan, ICSID Case No. ARB/10/1, Award, 2 July 2013, Exhibit RA-314 (“Kili¢ Award”).
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On 12 May 2014, the Centre informed the Parties that Professor Sands had accepted his
appointment and circulated copies of Professor Sands’ declaration, statement and
curriculum vitae pursuant to ICSID Arbitration Rule 6(2). The Centre confirmed that the
vacancy created in the Tribunal following the resignation of Mr Nariman on 2 April 2014
had thus been filled, and the Tribunal was reconstituted. In accordance with ICSID
Arbitration Rule 12, the proceeding resumed on that date from the point it had reached at

the time the vacancy occurred.

On 16 May 2014, the Claimant filed a proposal for disqualification of Professor Sands. The

proceeding was suspended in accordance with ICSID Arbitration Rule 9(6).

By letter of 17 May 2014, the Respondent filed a proposal for disqualification of Ms Lamm
and communicated its understanding that the disqualification proposal of Professor Sands
and the disqualification proposal of Ms Lamm would be decided by the Chairman in

accordance with Article 58 of the ICSID Convention.

By letter of 19 May 2014, the Secretariat invited the Parties to agree to treat the
disqualification proposal of Professor Sands and the disqualification proposal of Ms Lamm
as a single proposal to disqualify the majority of the Tribunal, which would be decided by

the Chairman in accordance with Article 58 of the ICSID Convention.

By email of 20 May 2014, the Claimant informed the Secretariat that it did not agree to treat
the disqualification proposal of Professor Sands and the disqualification proposal of Ms
Lamm as a single proposal to disqualify the majority of the Tribunal. The Secretariat
accordingly communicated to the Parties that Dr Heiskanen and Ms Lamm would decide the
proposal for the disqualification of Professor Sands under Article 58 of the ICSID
Convention and Arbitration Rule 9(2).

By letter dated 22 May 2014, the Secretariat communicated to the Parties on behalf of Dr
Heiskanen and Ms Lamm the schedule for written submissions on the Claimant’s proposal

to disqualify Professor Sands.
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By email of 23 May 2014, the Parties requested changes to the schedule of written
submissions. The Secretariat confirmed the agreement of Dr Heiskanen and Ms Lamm to

the changes to the schedule by email of the same day.

On 2 June 2014, the Respondent filed its observations on the Claimant’s proposal for the

disqualification of Professor Sands.

By letter dated 4 June 2014, Professor Sands provided a statement on the proposal for his

disqualification pursuant to ICSID Arbitration Rule 9(3).

On 11 June 2014, the Claimant filed its observations on its proposal for the disqualification
of Professor Sands. By letter of the same date, the Respondent confirmed that it had no

further comment on the proposal.

On 11 July 2014, Dr Heiskanen and Ms Lamm rendered their decision declining the

Claimant’s proposal. The proceeding was resumed pursuant to Arbitration Rule 9(6).

Following exchanges of correspondence between the Parties, the Tribunal informed the
Parties on 21 July 2014 that the hearing would be held from 9-20 March 2015 and that it
intended to hear evidence relating to all aspects of the case, including jurisdiction, liability,

and quantum.

A pre-hearing organizational meeting took place by telephone conference on 21 January
2015.

By letter dated 29 January 2015, the Tribunal circulated a summary of the items agreed
during the pre-hearing organizational meeting, as well as directions from the Tribunal on
items that were not agreed by the Parties. In the letter, the Tribunal confirmed inter alia that

there would be post-hearing briefs.

A hearing on jurisdiction and the merits took place at the World Bank’s office in Paris from
9 to 20 March 2015 (the “Hearing”). In addition to the Members of the Tribunal and the

Secretary of the Tribunal, present at the Hearing were:

13



For the Claimant:

Prof. Ata Sakmar

Ms Mine Sakmar

Mr Turgut Aycan Ozcan
Mr William Kirtley

Dr Gregor Grubhofer
Mr Mige Gul

Mr Timugin Demir

Ms Amina Hassani

For the Respondent:

Mr Ali R. Girsel

Ms Miriam K. Harwood
Ms Kate Brown de Vejar
Mr Ruslan Galkanov

Mr Simon Batifort

Ms Zeynep Gunday

Mr J. Benton Heath

Ms Maria Ongoren

Ms Diora Ziyaeva

Ms Katiria Calderon

Ms Catherine Ruiz-Mendes
Mr Merdan Hanov

76. The following persons were examined:
On behalf of the Claimant:

Jurisdiction witnesses:

Ms Zergiil Ozbilgic

Ms Patricia Palmer
Mr Peter Barber

Fact witnesses:

Mr Ozan ickale

Mr Burak Kiliger

Mr Ruhi Cilek

Mr Ahmet Uyar

Mr Abdullatif Ozbek

Sakmar Hukuk Biirosu
Sakmar Hukuk Biirosu
Sakmar Hukuk Biirosu
Dugué & Kirtley AARPI
Baier Rechtsanwalte KG
Sakmar Hukuk Biirosu
Sakmar Hukuk Biirosu
Dugué & Kirtley AARPI

Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Curtis, Mallet-Prevost, Colt & Mosle LLP
Turkmenistan Ministry of Justice

Deputy General Director of the General
Directorate of Incentive Implementation
and Foreign Investment, Turkish Ministry
of Economy

King’s College London
Treaty Interpreter

Turkish
Turkish
Turkish
Turkish
Turkish

14
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Expert witnesses on construction matters and guantum:

Mr Gokhan Almaci Mazars

Mr Ekrem Kaya Hill International
Mr Damian Paul Wilkinson Hill International
Mr Michel Berger CEM Enterprise

On behalf of the Respondent:

Jurisdiction witnesses:

Professor Jaklin Kornfilt Syracuse University
Professor Boris Gasparov Columbia University
Professor Georgia Green University of Illinois

Fact witnesses:

Mr Annamuhammet Imamberdiyev Russian
Mr Bayramberdi Kurbannazarov Russian
Mr Murad Ashirovich Nepesov Russian
Mr Cetin Zor Turkish
Mr Ozay Yakak Turkish

Expert witnesses on construction matters and guantum:

Mr Reza Nikain Marsh Risk Consulting

Mr Abdul Sirshar Qureshi Pricewaterhouse Coopers

On the last day of the Hearing, the Tribunal communicated to the Parties a number of issues
that it had identified in the course of the arbitration, and invited the Parties to address these
issues in their post-hearing briefs. The Tribunal also invited the Parties to confirm their
agreement on the number of rounds of post-hearing submissions. The Claimant stated that
subject to further internal consultation it would prefer to have one round of post-hearing

briefs, whereas the Respondent indicated that it preferred to have two rounds.
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By letter of 22 March 2015, the Secretariat communicated to the Parties, on behalf of the
Tribunal, a summary of the outstanding issues and agreements reached at the Hearing. The
Tribunal directed the Claimant to circulate a list of exhibit numbers that corresponded to the
videos relied on at the Hearing for which transcripts were provided, invited the Respondent
to comment on the transcripts of the videos by 3 April 2015, and indicated that the Claimant
may produce evidence in response to the Respondent’s exhibits filed as R-554 and R-555 at
the Hearing by the same date. By the same letter, the Claimant was invited to indicate by
27 March 2015 whether it wished to have a second round of post-hearing briefs, and the
Parties were directed to file, pursuant to their agreement, statements of costs (i.e., a list of

costs without legal argument) by 19 June 2015.

By letter dated 25 March 2015, the Claimant provided information concerning exhibit
numbers corresponding to the videos shown at the Hearing.

By letter dated 27 March 2015, the Claimant indicated that a second round of post-hearing
briefs would be unnecessary and proposed that the final submission deal with the Parties’

statements of cost only.

By email dated 1 April 2015, the Respondent requested that two rounds of post-hearing

briefs be scheduled.

By email dated 2 April 2015, the Tribunal decided that one round of post-hearing briefs
would be sufficient, but indicated that it remained open “to grant, upon a reasoned request
by either Party, an opportunity for such Party to comment on a specific point raised in the

other Party’s post-hearing submission.”

By email dated 2 April 2015, the Respondent requested that the “Claimant provide (i) the
raw footage from which the various excerpts of videos submitted by Claimant were taken;
(ii) separate transcripts for each video excerpt submitted into the record as an exhibit by
Claimant; and (iii) source information for the videos, including the website address from
which Claimant obtained them and the date on which it was accessed.” The Respondent

also reiterated its request that “the 3 April deadline for a separate submission on this matter
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either be extended or dispensed with, in which case the Respondent will include all of its

comments about the videos and Claimant’s submissions in the post-hearing brief.”

By a separate email dated 2 April 2015, the Respondent provided a point of clarification
regarding its earlier request of the same date.

By email dated 3 April 2015, the Tribunal provided its ruling on the Respondent’s request
of April 2, 2015 as follows:

“(1) The Claimant is requested to produce, to the Respondent only, the raw video
footage from which the various excerpts of videos submitted by the Claimant were
taken, by 10 April 2015;

(2) The Claimant is requested to produce, by the same date, separate transcripts
for each video that is already on record as an exhibit, together with the source
information (including the website address from which the videos were obtained)
and the date of access for such videos; and

(3) The Respondent is invited to make any comments it may wish to make on the
materials produced within a week of their delivery, and to produce its version of the
transcript if it so wishes.”

In accordance with the Tribunal’s direction of 22 March 2015, the Claimant produced
evidence (Exhibits C-221 through C-227) on 3 April 2015 in response to the Respondent’s
exhibits filed as R-554 and R-555 at the Hearing (renumbered by the Respondent as Exhibits
R-569 and R-570 due to a numbering error). The Claimant further requested from the
Tribunal an order for the Respondent to produce certain documents as specified in paragraph
9 of the Claimant’s submission of 3 April 2015, and reserved its rights to comment on
Exhibits R-569 and R-570, and the Respondent’s contentions about them, in its post-hearing
brief.

In accordance with the Tribunal’s direction of 3 April 2015, the Claimant produced raw
video footage to the Respondent via ICSID’s BOX server and separate transcripts for the
video footages (Exhibits C-106, C-112, C-115, C-118, C-119, C-126, C-127, C-130, C-136,
C-149, C-150, C-151, C-156, C-161, C-170, C-172, C-174, submitted with the Claimant’s
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Reply on the Merits and Counter-Memorial on Jurisdiction dated 22 April 2013), together

with the source information, on 10 April 2015.

By letter dated 14 April 2015, the Respondent submitted comments on the Claimant’s
submission of 3 April 2015.

By email of 17 April 2015, the Respondent requested an extension to submit its comments

on the Claimant’s submissions of 10 April 2015.

By email of the same date, the Claimant provided its comments on the Respondent’s request

for an extension.

By email dated 20 April 2015, the Tribunal ruled on the Claimant’s request that the Tribunal
order the Respondent to produce certain documents as specified in paragraph 9 of its

submission of 3 April 2015 as follows:

“l.  The Claimant’s request that the Tribunal order the Respondent to
produce the Annex, referred to at p. 1 of “Report No. 259" (Exhibit C-
224), is denied; and

2. The Respondent is ordered to produce the complete tender
documentation package for the ten of the thirteen contracts at issue in
this case for which such documentation is available as soon as possible
but not later than Thursday, 23 April 2015.”

By the same email, the Tribunal invited the Respondent to submit its comments on the
Claimant’s submissions of 10 April 2015 as soon as possible but no later than Wednesday,
22 April 2015. The Tribunal also invited the Parties to confer on whether the deadline for
the post-hearing briefs should be extended, and to inform the Tribunal of any agreement
reached by Monday, 27 April 2015.

By letter dated 22 April 2015, the Respondent submitted its comments on the Claimant’s
submissions of 10 April 2015.
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In accordance with the Tribunal’s ruling of 20 April 2015, the Respondent produced the
tender documentation package for ten of the thirteen contracts at issue in this case (Exhibits
R-571 through R-577) on 23 April 2015.

By email dated 27 April 2015, the Claimant indicated that the Parties had reached an
agreement to extend the deadline for the post-hearing briefs by two weeks, until 29 May
2015.

By letter of the same date, the Claimant provided its observations on the Respondent’s
submission of 23 April 2015.

By letter of 30 April 2015, the Secretary-General of ICSID informed the Parties and the
Tribunal that Mr Paul Jean Le Cannu would replace Mr James Claxton as Secretary of the

Tribunal as of that date.

On 18 May 2015, the Claimant requested, on behalf of both Parties, that the deadline for the
submission of post-hearing briefs be extended until 5 June 2015, in view of the time required

to make corrections to the hearing transcript.

On 20 May 2015, the Parties were advised that the Tribunal had agreed to the requested
extension of time, but that it did not envisage granting any further extensions.

The Parties filed simultaneous post-hearing briefs on 5 June 2015.

On 25 June 2015, the Respondent submitted a reasoned request for an opportunity to

comment on the Claimant’s post-hearing brief.

On 26 June 2015, the Parties filed their statements on cost.

On 30 June 2015, the Claimant submitted its comments on the Respondent’s request of 25
June 2015.
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On 2 July 2015, the Respondent submitted further comments in support of its request of 25
June 2015. By separate letter of the same day, the Respondent objected to the Claimant’s
cost submission of 26 June 2015, arguing that contrary to the Tribunal’s directions, the
submission contained legal argument, which should be disregarded.

On 6 July 2015, the Tribunal communicated its decision that the Claimant’s cost submission
would be disregarded insofar as it contained legal argument, contrary to the agreement
reached by the Parties at the Hearing and communicated by the Tribunal to the Parties on 22
March 2015. The ruling also applied to the Respondent’s letter of 2 July 2015, insofar as it

sought to reply to the Claimant’s legal argument.

On 7 July 2015, the Tribunal issued its rulings on the remaining issues in dispute, dismissing
in part and granting in part the Respondent’s request for an opportunity to comment on the

Claimant’s post-hearing brief.

On 14 July 2015, the Respondent submitted its comments on the issues identified in the
Tribunal’s ruling of 7 July 2015.

On 22 July 2015, the Respondent requested leave to submit the decision of the ad hoc
annulment committee in Ki/i¢ (the “Kilig Annulment Decision”), which had been rendered
on 14 July 20154 The Respondent indicated that it would be prepared to file a short

submission on the decision if the Tribunal would find it helpful.

On 27 July 2015, the Claimant indicated that it had no objection to including the decision of
the ad hoc annulment committee into the record. The Claimant also stated that in its view

the Tribunal need not receive comments from either Party on the decision.

By letter of 4 January 2016, the Tribunal informed the Parties that it had decided to admit
the Kilig Annulment Decision into the record, but did not find it necessary to seek further

* Kili¢ Insaat Ithalat Ihracat Sanayi ve Ticaret Anonim Sirketi v. Turkmenistan, ICSID Case No. ARB/10/1, Decision
on Annulment, 14 July 2015.
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input from the Parties. The Tribunal also advised the Parties that the proceeding was
declared closed as of that date in accordance with Rule 38(1) of the ICSID Arbitration Rules.
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SUMMARY OF THE PARTIES’ CONTENTIONS

This section sets out a summary of the Parties’ contentions on the facts and their requests
for relief, as pleaded in the course of the proceedings. The Tribunal’s findings on the
relevant facts, including disputed facts, are set out in the context of its decisions on the
relevant issues in Sections 7 to 8 below. The Parties’ positions and the Tribunal’s
determination on jurisdictional and other preliminary issues are set out in Section 4 to 6

below.

The Claimant’s case

3.1.1 The Claimant’s contentions

The Claimant is a limited liability company incorporated in 1982 under the laws of the
Republic of Turkey. Its main activity is the design, development and implementation of real
estate development and infrastructure projects commissioned by both private and public
sector entities. The projects carried out by the Claimant include dam projects, drinking water

conveyance and sewage system projects, and hotel and residential building projects.

The Claimant’s first project outside Turkey was in Turkmenistan, where it opened a branch
office in 2004. During the period from 2004 to 2009, the Claimant concluded a total of
fifteen contracts for various projects in Turkmenistan, of which the thirteen set out in the
table below, with a total value of approximately USD 250 million, are at issue in the present
arbitration (defined above as the “Contracts” or, when referring to the works, the
“Projects”). These Contracts related to a number of public construction projects, which
formed part of a plan by the President of Turkmenistan to develop Turkmenistan’s

infrastructure, including to promote tourism, with the aim of bringing the country into a

“golden age.”
Table 1: Contracts at issue in this arbitration
Contract Contract No. Date Exhibit
Avaza Hotel Contract TNG-1 01 12 March 2007 R-2
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Ashgabat Kindergarten Contract TNG-1 02 12 March 2007 R-80

Kipchak School Contract TNG-1 05 8 June 2007 R-112
Babarap Projects Contract TNG-1 08 7 September 2007 R-154
Kipchak Hotel Contract TNG-1 09 27 August 2007 R-204
Kipchak Cultural Center Contract TNG-1 10 27 August 2007 R-238
Ashgabat Cinema Contract TNG-I 16 23 July 2008 R-260
Ruhiyet Mansion Contract LB-104 27 March 2007 R-337
Ministry of Economy Contract TYMM-1 03 28 March 2007 R-269
Dayhanbank Contract DB-106 6 July 2007 R-381
Abadan School Contract AWH-1 11 20 November 2007 R-423
Abadan Kindergarten Contract AWH-1 12 20 November 2007 R-434
Avaza Canal Contract TNGIZ-I 13 22 November 2007 R-441

The Claimant concluded the Contracts with various Contracting Parties of which three were
State organs, namely the Governorship of Lebap Province, the Governorship of Ahal
Province, and the Ministry of Economy and Finance. The other Contracting Parties, namely
the State-Owned Enterprise ‘“Turkmenneftegazstroy,” the State Commercial Bank
“Dayhanbank,” and the Turkmenbashi Oil Processing Complex, are, according to the
Claimant, entities which are under the control of the Respondent. The Claimant alleges in
particular that these Contracting Parties are owned entirely by the Respondent, that their
directors are appointed by the President of Turkmenistan, that they must seek the
authorization of the Respondent to take actions such as terminating or amending contracts,
that their chairmen are personally responsible to the President, and that they acted under the

direct instructions of State organs when amending the Contracts or applying delay penalties.

The Contracts were awarded to the Claimant on the basis of Presidential Decrees which form
the legal basis for the Claimant’s investments in Turkmenistan, and which set out the main
terms and conditions of the Contracts, such as their value, duration, and the entities
responsible for financing and implementing the Contracts. The Presidential Decrees

awarding ten of the Claimant’s thirteen Contracts, as well as the Contracts themselves,
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provided in particular that payments would be financed by the State Fund, which was funded
by the State’s oil and gas revenues. The Claimant argues that it considered the State Fund
as an important insurance on which it relied in expanding its operations in Turkmenistan.
The State Fund was, however, abolished in 2008, shortly after Gurbanguly
Berdimuhamedov, the second post-independence President of Turkmenistan, came into

power.

The Claimant alleges that it completed its works under six of the Contracts, as well as a
portion of an additional contract relating to several projects, with a combined value of
approximately USD 150 million. The Contracts which the Claimant alleges it completed
are the Avaza Hotel Contract, the Ashgabat Kindergarten Contract, the Ruhiyet Mansion
Contract, the Ministry of Economy Contract, the Kipchak School Contract, the Kipchak
Hotel Contract, and the portion of the Babarap Projects Contract relating to the construction
of a school. It further argues that, due to the actions and omissions of the Respondent, it
was unable to complete the remaining six Contracts, namely the Dayhanbank Contract, the
Kipchak Cultural Center Contract, the Abadan School Contract, the Abadan Kindergarten
Contract, the Ashgabat Cinema Contract, the Avaza Canal Contract, and the remaining

portions of the Babarap Projects Contract.

According to the Claimant, the organs of the Respondent, including the President of
Turkmenistan, the Cabinet of Ministers, the Supreme Chamber of Control, and the Central
Bank, repeatedly intervened in the Projects, preventing it from completing the works under
several of the Contracts, and causing significant damage to the Claimant. As a result of the
Respondent’s actions and omissions, the Claimant alleges that it is no longer a viable
construction company, as it is unable to obtain the credit and bank guarantees which it needs

to conduct its business.

The Claimant alleges in particular that the President of Turkmenistan personally supervised,
and interfered directly in, the Projects, for instance by issuing instructions not to respect the
terms of the Claimant’s Contracts and not to make payments, and by arbitrarily setting

completion dates. According to the Claimant, the Contracting Parties were merely an
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appendage of the President, which the President controlled through threats and intimidation

of his subordinates.

The Claimant complains in this arbitration of a wide-range of actions and omissions of the

Respondent, which are summarized in turn below.

First, the Claimant argues that the Respondent, through the Central Office of State Expert
Review (the “State Expert Review”), increased the scope of the works to be performed by
the Claimant under many of the Contracts by 7% to 68%, purportedly in order to ensure

compliance with Turkmen construction laws and regulations.

The Claimant alleges that the technical specifications for the design and construction of the
Projects, which were part of the tender documentation, set out the total construction area in
square meters of each of the Projects, and were reviewed by the Ministry of Construction
and Materials Industry of Turkmenistan (the “Ministry of Construction”) prior to being
issued. The Ministry of Construction further reviewed the Contracts, which also indicate
the total surface area of the works, before they were signed, as did other organs of the

Respondent.

However, after the Contracts were signed and the Claimant had received the advance
payments, purchased materials and equipment, and mobilized personnel, the State Expert
Review, which had to approve the Claimant’s draft technical drawings, required significant
increases in the total construction area in respect of ten of the Contracts, purportedly to
comply with applicable norms and regulations. For instance, the Avaza Hotel Contract
provided for an area of 19,440 m? but the total area of the final drawings after
implementation of the State Expert Review’s comments was 16% higher, namely
22,558 m2,

The Claimant alleges that it received assurances from the Contracting Parties and the
Council of Ministers that it would be paid for the additional work imposed by the State

Expert Review. However, the President ultimately refused to provide additional
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compensation, and the Contracting Parties subsequently threatened to unilaterally lower the

contract prices if the Claimant continued to pursue the issue.

Second, the Claimant argues that the Respondent delayed progress payments under the
Contracts, in particular following the abolition of the State Fund by the new President in
2008. It argues that progress payments under the Contracts stopped being paid on time as
of mid-2007, shortly after President Berdimuhamedov came to power. However, the
problem allegedly became more serious after the State Fund was abolished. The Claimant
contends that pursuant to the Procedure for the Use of Financial Resources annexed to
Presidential Decree No. 9477, under which the State Fund was abolished, all further
payments under the Contracts were subject to the approval of the President and of the
Cabinet of Ministers. It alleges that as of the abolition of the State Fund, the Respondent
began intervening directly in the payments made to the Claimant, delaying and even
blocking payments under ten of its Contracts. It contends, for instance, that under the
Kipchak Cultural Centre Contract, several progress payments were made between 32 and
114 days late, and that no payment was made at all in respect of one of its Certificates of
Work Performance. Similarly, as of October 2008, the Respondent made payments under
certificates of work performance issued under the Avaza Canal Contract between 41 and
106 days late, and did not make any payments at all in respect of two such certificates. As
a result of the delays and non-payment, the Claimant alleges that, by the end of the third
quarter of 2008, it was financing the construction Projects entirely on its own.

The Claimant further contends that it continued working on the Avaza Canal Project for
seven months without payment, on the basis of verbal representations from the Cabinet of
Ministers that the President would allocate USD 400 million to the Avaza projects.

However, it ultimately never received payment for some of the works.

Third, the Claimant argues that in respect of the seven Projects it completed, the Respondent
prevented the completion of the contractual handover procedure, allegedly in order to
prevent the payment of the 5% retention amounts which the Claimant was owed under the

Contract at the end of the warranty maintenance period.
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The Claimant contends in particular that the Respondent began operating the facilities it had
completed even though no handover certificates had been signed. In accordance with the
Contracts, the handover certificates were to be signed by the State Acceptance Committees,
which were composed of representatives of various public agencies as well as
representatives of the Contracting Parties. While the representatives of the Contracting
Parties on the State Acceptance Committees generally signed the handover certificates, other
officials, including from the Ministry of Construction, did not, preventing them from being
issued, and blocking the payment of the 5% retention amounts.

The Claimant contends that the President of Turkmenistan himself ordered that the 5%
retention amounts should not be paid, and threatened to imprison his subordinates if they
took any actions leading to such payments. The Claimant further contests the Respondent’s
contentions that handover certificates were not issued due to defects in the Claimant’s works,
or to the Claimant’s failure to submit the necessary documents. For instance, it argues that
the subcontract and progress reports on which the Respondent relies to argue that it had to
retain a subcontractor to complete unfinished works on the Avaza Hotel Project are
fabricated. The Claimant further contends that the fact that the facilities were operated by
the Respondent demonstrates that the Respondent’s allegations are not credible, and that any
defects that were identified on certain Projects, such as the Kipchak School and Babarap

School Projects, were cured.

Fourth, the Claimant contends that the Respondent unfairly imposed delay penalties under
six of the Contracts, even though delays in the Projects were almost exclusively attributable

to the Respondent.

The Respondent allegedly caused delays by imposing a significant increase in the scope of
the Claimant’s works, by making progress payments late or not at all, and through failures
by its authorities to register some of the Contracts in a timely manner, which prevented the
Claimant from beginning the execution of certain Projects for several months. These delays
were not, however, taken into account by the Respondent in imposing delay penalties against

the Claimant.
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According to the Claimant, the President of Turkmenistan set arbitrary completion dates for
the Projects and instructed the Supreme Chamber of Control to conduct a review of whether
or not to grant time extensions on more than a hundred ongoing construction projects. On
the basis of the Supreme Chamber of Control’s one-day review, the Claimant was then
forced, pursuant to the instructions of the Council of Ministers, to conclude with the relevant
Contracting Parties addenda to several of its Contracts, which, although they granted
extensions for its works, provided that it would not be released from paying delay penalties.
It also contends that it was forced to sign certificates in which it recognized its liability for

delay penalties.

The Claimant alleges that it was forced to sign these documents in order to avoid the
termination by the Respondent of its Contracts, to ensure payment for the works it had
performed and to avoid serious repercussions such as those endured by other investors who
had sought to contest acts of the Turkmen State before the Turkmen courts, including

imprisonment of company officers.

The Claimant further argues that delay penalties were unjustly imposed against it under
some of its Contracts by the Arbitration Court of Turkmenistan (the “Arbitration Court”
or the “TAC”) in proceedings that had been initiated by the General Prosecutor of
Turkmenistan, allegedly on the instructions of the President. It contends that it was not
notified of, or represented in, the proceedings, and that the Arbitration Court disregarded its
entitlement to an extension of time for its works as a result of delays caused by the
Respondent, in particular the Respondent’s delays in making progress payments. It further
argues that, in respect of some Contracts, for instance the Babarap Projects Contract and the
Avaza Canal Contract, the Arbitration Court imposed delay penalties even though the
Contracts had been terminated prior to their original completion dates. In the proceedings
concerning the Kipchak Cultural Center Contract, the Arbitration Court also allegedly failed
to take into account its own decision as to the termination of the Contract, and the
Contracting Party’s own admission that the Claimant had completed 40% of the works but

only received payment for 17% of the works.
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On the basis of its orders that the Claimant pay delay penalties, the Arbitration Court also
ordered the attachment and sale of part of the Claimant’s machinery and equipment in
Turkmenistan. For instance, in March 2010, the Arbitration Court issued a decision
enforcing a previous decision imposing delay penalties on the Claimant under the Avaza
Canal Contract, on the basis of which 23 items of its machinery and equipment were attached

and sold.

Fifth, the Claimant argues that the Respondent unfairly terminated seven of the Claimant’s
Contracts.

The Claimant contends that the termination of its Contracts was subject to a three-step
procedure, according to which the Contracting Party first sent a notice of termination to the
Claimant while requesting authorization from the Cabinet of Ministers. Upon receiving the
authorization, the Contracting Party then applied to the TAC for a termination order, and
finally a Presidential Decree was issued. The Claimant alleges that the actions of both the
Contracting Parties, acting with the approval of the Cabinet of the Ministers, and of the TAC

in terminating its seven Contracts, were in bad faith.

In particular, the Claimant alleges that the relevant Contracting Parties, with the approval of
the Cabinet of Ministers, initiated the termination of the Claimant’s seven outstanding
Contracts within a one-month period starting in August 2009. In doing so, they failed to
take into account the various delays caused by the Respondent, as a result of which the
Claimant was entitled to extensions of time. For instance, under the Kipchak Cultural Center
Contract, the Claimant was entitled to nearly two years worth of extensions of time due to
the Respondent’s late registration of the Contract, delays in progress payments, and a 68%

increase in the construction area imposed by the State Expert Review.

The Claimant also complains that decisions by the TAC terminating the seven Contracts did
not take into account the Claimant’s entitlement to extensions, and that it was not notified
of the TAC proceedings and therefore deprived of its fundamental right to defend itself. The
Claimant further alleges that the individuals who appeared on its behalf in some of the

proceedings were not authorized to represent it, and that the power of attorney documents
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on which the Respondent relies in this respect are forged. It also argues that in one instance,
the TAC terminated one of its Contracts, namely the Babarap Projects Contract, even though
the Contracting Party had not even requested the TAC to do so in the statement of claim it
submitted to the Court.

Sixth, the Claimant alleges that at the end of 2009, the Respondent abusively attempted to
encash the full USD 40 million value of the guarantees provided by the Claimant under three
of its Contracts, namely the Babarap Projects Contract, the Avaza Canal Contract, and the
Ashgabat Cinema Contract. The Claimant argues that the Central Bank of Turkmenistan
encashed the full amounts of the guarantees despite being informed by the Contracting
Parties themselves that certain amounts should have been deducted from the guarantees to
reflect the fact that part of the advance payments received by the Claimant had already been
repaid in the form of works performed. The Claimant further argues that the guarantees
should not, in any event, have been encashed by the Respondent, as the relevant Contracts

had been wrongly terminated.

Seventh, the Claimant alleges that the Respondent’s tax authorities frequently blocked its
accounts on the basis that it had failed to make certain VAT payments. Given that many of
the Claimant’s progress payments were paid late, the VAT payments relating to those
progress payments were also delayed. However, pursuant to a Turkmen regulation, the
payment of taxes accrued from the performance of the Contracts was the responsibility of
the Contracting Parties, and therefore the blocking of the Claimant’s accounts was

unjustified.

Eighth, the Claimant contends that it was discriminated against in favor of Polimeks, another
Turkish contractor which, like the Claimant, had been awarded a contract for half of the
Avaza Canal Project. It suggests that Polimeks secured the more favorable treatment as a
result of a special relationship with the President of Turkmenistan, which was allegedly

developed or maintained by means of expensive gifts.

The Claimant contends in particular that Polimeks’ contract contained more favorable

financing terms than the Claimant’s, as Polimeks was entitled to payment of a larger share
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of the value of materials and equipment prior to their importation, which granted it an unfair
advantage. In addition, after the State Fund was abolished, the Claimant argues that it was
pressured to sign an amendment to its contract which shifted onto the Claimant the burden
of financing imported materials and equipment until their shipment. However, the financing

terms in Polimeks’ contract were not similarly amended.

The Claimant further alleges that Polimeks was paid for its works by the relevant
Contracting Party, that its contract was not terminated, and that it was not required to pay
delay penalties, even though it had been unable to complete its works according to schedule.
In addition, after the Claimant’s contract for the Avaza Canal Project was terminated, the
Respondent assigned the Claimant’s works to Polimeks to complete, and allowed Polimeks

to use its materials and equipment.

Ninth, after the Claimant was allegedly forced to leave its construction sites in August and
September 2009, following the Contracting Parties’ terminations of its remaining Contracts,
the Respondent knowingly permitted the illegal use by the Contracting Parties and other
contractors of the Claimant’s equipment and materials, including equipment and materials
which had not been attached by the TAC. The Claimant disputes the Respondent’s
allegations that its employees had rented or sold the equipment and materials to pay the
Claimant’s debts, and in particular argues that an alleged “Rent Protocol” with Polimeks

relied on by the Respondent is a fabrication.

The Claimant also argues that the Supreme Court of Turkmenistan requested the Customs
Service to prevent it from removing all of its equipment and materials from Turkmenistan.
As a result, the Claimant has been indefinitely prevented from re-exporting even the

equipment and materials which had not been attached by the TAC.

Tenth, the Claimant contends that the Respondent’s security forces harassed its workers and
personnel. Italleges in particular that, without valid reasons, members of its personnel were
banned from leaving Turkmenistan, that their passports were confiscated, that they were
unjustly detained, and that their houses were raided by the Turkmen police without any legal

grounds, with the aim of coercing and threatening them. The Claimant also argues that upon
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the termination of its remaining Contracts, the visas of its personnel were revoked, depriving

it of an opportunity to liquidate its business and facilities in Turkmenistan.

Finally, the Claimant contends that its inability to collect progress payments from the
Respondent, and the encashment of its bank guarantees, led a Turkish bank to revoke an
offer for a long term credit to finance the construction of a hydroelectric plant, the Kemah
Dam, by a related company, ickale Enerji, making it impossible for the Claimant to initiate
the project. In addition, the Respondent’s actions led Turkish banks to recall their loans,
and made it impossible for the Claimant to obtain bank guarantees for any new projects
which would have allowed it to pay off its loans. As a result, the Claimant was forced to
sell its license to build the Kemah Dam, and its shares in ickale Enerji. In doing so, the
Claimant alleges that it lost the substantial profits which igkale Enerji expected to earn from

the Kemah Dam project, for which it seeks compensation.

3.1.2 The Claimant’s request for relief

148. In its Post-Hearing Brief, the Claimant requests that the Tribunal determine that:

“(i) The Tribunal has full jurisdiction to hear this arbitration case;

(i) Respondent failed to provide fair and equitable treatment to Claimant and
Claimant’s investments in violation of Article 11 (1) (2) and Article VI of the Turkey
— Turkmenistan BIT;

(iii) Respondent failed to provide full protection and security to Claimant and
Claimant’s investments in violation of Article Il (1) (2) and Article VI of the Turkey
— Turkmenistan BIT;

(iv) Respondent failed to observe its obligations entered into with regard to investments
of Claimant in violation of Article Il (1) (2) and Article VI of the Turkey —
Turkmenistan BIT and on the basis of Article 2(2) of UK-Turkmenistan BIT;

(v) Respondent unlawfully expropriated the contractual rights of Claimant arising
from its Construction Contracts in violation of Article Il of the Turkey —

Turkmenistan BIT;
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(vi)

(vii)

(viii)

(ix)

()

(xi)

(xii)
(xiii)

Respondent unduly confiscated the machineries and equipment of Claimant in
violation of Article 111 of the Turkey — Turkmenistan BIT;

Respondent failed to observe its statutory obligations to guarantee the legal
protection of the rights and interests of Claimant prescribed under the Foreign
Investment Law of Turkmenistan and violated the General Principles of
International Law;

Respondent shall pay to Claimant the amount of USD 62,067,030.33 plus the
amount of EUR 26,678,407.26 in damages;

Respondent shall pay to Claimant USD 475,289,500 for its consequential
damages, loss of reputation, goodwill, creditworthiness and business
opportunities;

Respondent shall pay to Claimant interest at a rate of 6-month LIBOR plus 2
percentage points per year, compounded yearly on the amounts awarded in USD
from the date of maturity indicated by Claimant or determined otherwise by the
Tribunal until full payment is made;

Respondent shall pay to Claimant interest at a rate of 6-month EURIBOR plus 2
percentage points per year, compounded yearly on the amounts awarded in EUR
from the date of maturity to be determined by the Tribunal until full payment is
made;

Respondent’s claims shall be dismissed in their entirety; and

Respondent shall pay the total costs in connection with this Arbitration, including

Claimant’s legal fees and costs incurred in these proceedings.’”

3.2 The Respondent’s case

149.

3.2.1

The Respondent’s contentions

The Respondent, Turkmenistan, is a sovereign State, in the territory of which the Claimant’s
various Projects were located. The Respondent contends that since it gained independence
in 1991, Turkmenistan has worked to modernize the country, and has attracted large numbers

of investors in the process, in particular from Turkey. Of the 1,661 registered foreign

® Claimant’s PHB, para. 508.
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investors in Turkmenistan as at the end of 2013, 31% were Turkish. In addition, of the 733
construction projects which were awarded by the Respondent between 2007 and 2013, a

majority, namely 568, were awarded to Turkish contractors.

150. The Respondent takes the position that the claims in this arbitration represent an attempt by
the Claimant to blame Turkmenistan for its own failures under the Contracts. The
Respondent contends that the Claimant did not have the managerial, technical, human, and
financial resources to execute the significant works it had undertaken pursuant to the thirteen
Contracts which it had concluded, with one exception, over a short half-year period spanning
from March to November 2007, and which all provided for completion of the works in a
period of two years or less. The Claimant failed to execute its Projects despite receiving
significant advance payments, as well as considerable amounts in progress payments. As a
result of these payments, the Claimant, starting from the end of 2007, at all times had a net

cash position of at least USD 30 million for the Projects.

151. According to the Respondent, between March 2007, when it concluded the first of the
Contracts, and September 2009, when it left Turkmenistan, the Claimant completed only
approximately 40% of the works it had undertaken to perform. The Respondent argues that
the Claimant “failed completely to execute all but two of its thirteen projects in
Turkmenistan in accordance with its contractual undertakings.”® Ultimately, the Contracting
Parties lost patience with the Claimant, and terminated the Contracts which remained to be
completed.

152. With respect to each of the individual Contracts at issue, the Respondent makes, inter alia,

the following allegations:

e Avaza Canal Contract: The Respondent alleges that the Claimant was required to
complete its works under the Avaza Canal Contract, the largest of the Contracts at issue
in this arbitration, with a value of approximately USD 120 million, by October 2009.
However, by the time the Contract was terminated by the Contracting Party in August

6 Hearing Transcript, Day 2, p. 35:16-19.
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2009, shortly before the completion date, the Claimant had performed works

representing only approximately 20% to 28% of the contract price.

The Respondent contests the Claimant’s allegations that its failure to perform was caused
by delayed payments resulting from the abolition of the State Fund. It contends that by
the time the Contract was terminated in August 2009, the Claimant had received
approximately USD 47.3 million in advance and progress payments, representing
approximately 40% of the contract price. In addition, the State Fund was abolished well
before the Claimant submitted its first progress report in July 2008, in respect of which

it received payment without delay.

The Respondent further argues that the Claimant was required to implement at its own
costs any instructions by the State Expert Review to add support piles for the bridges
which formed part of the Project in order to comply with the relevant construction norms,
and to widen the canal to allow for boating in accordance with the technical

specifications.

Avaza Hotel Contract: The Claimant’s works under the Avaza Hotel Contract, which
was concluded in March 2007, were to be completed by May 2008. However, by the
end of 2007, the Claimant had completed works representing only approximately 17%
of the contract price. According to the Respondent, the Claimant was therefore well
behind schedule even before the State Fund was abolished in February 2008. In addition,
even after February 2008, progress payments were made in a timely manner, with few

exceptions.

Upon the request of the Claimant, the completion date under the Avaza Hotel Contract
was extended until June 2009, however the Claimant still was unable to finish the
Project. Indeed, the Respondent alleges that the Contracting Party was required to retain
other contractors to correct a number of significant defects, including in respect of the
sewage disposal system, desalination unit, boiler room equipment, fire protection
system, and rainwater leaks in the rooms. As a result, the State Acceptance Committee
did not issue a certificate of handover, and the 5% retention was not paid to the Claimant.
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The Respondent further contests the Claimant’s allegations that it was required to
perform additional works on the Project, arguing that it has not shown any relevant

instructions from the State Expert Review, or any evidence that it performed such works.

Ashgabat Cinema Contract: The Claimant’s works under the Ashgabat Cinema
Contract, which was concluded in July 2008 and registered in September 2008, were to
be completed by December 2009. However, according to the Respondent, the Claimant
performed almost no work on the Project. By September 2009, when the Contract was
terminated, the Claimant had not submitted any progress reports for performed works.
Accordingly, no progress payments could have been delayed. In addition, the works that
the Claimant did complete were defective. In particular, the Claimant used a type of
cement which was not in accordance with the construction norms for the seismic zone
in which the cinema was to be built. The Respondent also contests the Claimant’s
allegation that it was required to perform additional works on the Project. It further
argues that, while the registration of the annexes to the Contract were delayed, the delay
was caused by the Claimant’s repeated failure to submit the relevant information for the

annexes.

Abadan School and Kindergarten Contracts: The Claimant’s works under the two
contracts, which were concluded in November 2007, were to be completed by August
2008. The Respondent contends that by the original August 2008 completion date for
the Abadan School and Kindergarten Projects, the Claimant had completed only about
8% and 9% of the works, respectively. The Claimant obtained an extension until
September 2009, however, by the time the extended completion date was reached, it had
still only completed 14% and 11% of the works, respectively. The Respondent further
contests that the Claimant’s works were delayed by poor weather, arguing that the
Claimant first raised the issue more than a year after the alleged weather events, and did

not invoke the force majeure clause in the Contract.

Dayhanbank Contract: The Claimant’s works under the Dayhanbank Contract, which
was concluded in July 2007, were to be completed by February 2009. However, by the
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original completion date, the Claimant had only performed 41% of the works. While the
Claimant was granted an extension, it also failed to meet the extended completion date.
The Respondent further alleges that by the fall of 2009, when the Contracting Party
terminated the Contract, the Claimant had abandoned the site, and had not completed

any work for six months.

Kipchak Cultural Centre Contract: The Respondent contends that the Kipchak
Cultural Centre Contract, which was concluded in August 2007, was, contrary to the
Claimant’s allegations, registered approximately two months later. It further alleges
that, after completing less than 20% of the works by April 2008, and not performing any
further works for the rest of 2008, the Claimant failed to meet the original December
2008 completion date. The Claimant also subsequently failed to make any serious efforts
to meet an extended completion date of September 2009, which it had requested in
March 2009. Indeed, according to the Respondent, the Claimant did not submit any
progress reports after the extension was granted, and, by the time the Contract was
terminated in September 2009, had completed significantly less than the 40% of the

works which it alleges it completed.

Kipchak School Contract: The Respondent contends that the Claimant failed to meet
the original December 2008 completion deadline under the Kipchak School Contract,
which was concluded in June 2007, or the extended March 2009 deadline, as a result of
its slow progress. It further alleges that in February 2009, the Contracting Party
identified a number of defects, including problems with waterproofing, fire protection,
and cracks, which were never addressed. As a result, no handover certificate could be

issued.

Kipchak Hotel Contract: According to the Respondent, although the Claimant initially
made steady progress on its works under the Kipchak Hotel Contract, which was
concluded in August 2007, its works slowed after June 2008, and it failed to meet the

December 2008 completion date. Although the Parties extended the completion date to
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March 2009, the Claimant never finished the works, and failed to address a number of

defects it was requested to rectify. As a result, no handover certificate could be issued.

Ministry of Economy Contract: The Respondent takes the position that, due to the slow
progress of the Claimant’s works under the Ministry of Economy Contract, which was
concluded in March 2007, the Claimant failed to meet the original October 2008
completion date, even though its progress payment were paid on time. The Claimant
also failed to meet an extended July 2009 deadline. Its last progress report of June 2009
shows that it completed only 90% of the works, and it abandoned the Project with almost
a tenth of the works left incomplete. The Respondent further contends that the Claimant
has not shown that it was required to perform any additional works, and that the
Contracting Party had in fact agreed to reduce the scope of the Claimant’s works when

it granted it an extension of the completion date.

Babarap Projects Contract: The Babarap Projects consisted of several facilities,
namely a school, a kindergarten, a health center, a commercial center, an administrative
building, and a cultural center. The completion date for the facilities under the Babarap
Projects Contract, which was concluded in September 2007, was September 2009,
although the Claimant’s slow progress and defects in its works led to an extension until
February 2010. However, the Claimant did not make any progress on the kindergarten,
commercial center, administrative building, and cultural center, and the Contracting
Party ultimately terminated the Contract and imposed delay penalties. The Respondent
contests the Claimant’s allegations that its lack of progress was attributable to delayed
progress payments and force majeure, arguing that the progress payments were made in
a timely manner, and that the Claimant never submitted a notice of force majeure. It
also argues that the works that were completed by the Claimant were plagued by
numerous defects which prevented the State Acceptance Committee from issuing a

handover certificate.

Ashgabat Kindergarten Contract: The Respondent contends that the Ashgabat

Kindergarten Project was completed in large part in 2008, and agrees that the Claimant
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is entitled to receive the 5% retention amount. However, when the warranty period under
the Ashgabat Kindergarten Contract ended, the Claimant never submitted a final invoice
for the payment of the 5% retention amount. The Respondent further alleges that there
is no basis for the Claimant’s allegation that it was required to perform additional works

for which it was entitled to payment.

e Ruhiyet Mansion Contract: The Respondent alleges that, like the Ashgabat
Kindergarten Project, the Ruhiyet Mansion Project was completed in large part in 2008,
although the Claimant failed to complete the works by the October 2008 completion
date. The Respondent alleges that it has been unable to determine, on the basis of its
records, whether the Claimant completed the handover procedure under the Ruhiyet
Mansion Contract, triggering the warranty period, and therefore whether it is entitled to
the payment of the 5% retention amount. It also contests that the Claimant was required
to perform additional works for which it was entitled to payment, and argues that any
payment delays were not caused by the abolition of the State Fund, as the State Fund

never made any payments under the Ruhiyet Mansion Contract.

153. In response to the Claimant’s allegations concerning delays in progress payments and the
abolishment of the State Fund, the Respondent contends that an analysis of the various
Projects shows that most progress payments were made in a timely manner, and that the
Claimant’s failure to complete its works was not attributable to the delayed payment or non-
payment of progress payments. In addition, according to the Respondent, neither the
Contracts nor the presidential decrees awarding them contain any assurances that the State
Fund, which was abolished as part of a reorganization of the manner in which the State
financed contracts, would be maintained. It further contends that, contrary to the Claimant’s
allegations, the Presidential Decree abolishing the State Fund did not put in place a
mechanism according to which the President and the Chairman of the Cabinet of Ministers
were required to authorize any payments made under the hundreds of contracts concluded
by State-owned entities or agencies. The Decree merely required that the contracts pursuant

to which payments are made must be authorized by a presidential decree.
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With respect to the delay penalties imposed on the Claimant, the Respondent contends that
the delays on the Projects were attributable to the Claimant, and therefore that delay penalties
were properly imposed. It goes on to argue that the Claimant admitted its liability for delay
penalties by signing addenda to several of its Contracts according to which the completion
dates were extended, while providing that the Claimant would not be released from paying
delay penalties. In addition, in respect of the Avaza Hotel Contract, the Kipchak School
Contract and the Kipchak Hotel Contract, the Claimant signed delay penalty certificates
setting out the amounts of delay penalties for which it was liable, and then deducted those
amounts from its invoices. The Respondent further contests that the Claimant was forced to
sign these addenda and certificates, and that the Turkmen State was involved in the

imposition of delay penalties.

The termination of seven of the Claimant’s Contracts was, according to the Respondent,
justified in view of the Claimant’s delays. In any event, State authorities, and in particular
the President of Turkmenistan and the Cabinet of Ministers, were not responsible for the
decisions to terminate the Contracts. The approvals of the terminations by the Cabinet of
Ministers were, according to the Respondent, merely a legal formality deriving from the fact
that the Contracts had been authorized by a Presidential Decree. It was the Contracting

Parties that took the decisions to terminate the Contracts.

The Respondent further contests the Claimant’s allegations regarding the proceedings in the
context of which the TAC issued decisions imposing delay penalties and terminating several
of the Contracts. In particular, the Respondent argues that the Claimant was notified of the
various proceedings, and that in some of the proceedings, it was represented by what

appeared to be duly authorized representatives with valid powers of attorney.

With respect to the Claimant’s allegations that the Central Bank of Turkmenistan improperly
encashed the full amounts of the Claimant’s advance payment guarantees under three of the
terminated Contracts, namely the Babarap Projects Contract, the Avaza Canal Contract, and
the Ashgabat Cinema Contract, the Respondent counters that it was appropriate to encash
the guarantees given that the Claimant had failed to perform works of a value anywhere

close to the amount of the advance payments it received. The Respondent further contends
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159.

160.

that the issue of the encashment of the full USD 40 million value of the guarantees, despite
the fact that the Claimant was allegedly entitled to a USD 2 million deduction for works it
had completed, which was the subject of Austrian court proceedings, has been settled by the
Contracting Parties’ provision of waivers for the USD 2 million amount. Finally, the role
of the Central Bank of Turkmenistan, on which the Claimant apparently relies to argue that
the Turkmen State was responsible for the encashment of the guarantees, was, according to
the Respondent, limited to verifying that the signatures on the Contracting Parties’ demands

were authentic.

On the issue of the freezing of the Claimant’s bank accounts by the Turkmen tax authorities,
the Respondent takes the position that although the Contracting Parties under some of the
Contracts had undertaken to pay VAT directly to the tax authorities, the Claimant remained
liable for the payments under Turkmen tax law. Therefore, the tax authorities were entitled
to take measures against the Claimant if the Contracting Parties failed to make the VAT

payments in a timely manner.

The Respondent further argues that the Claimant prevented the completion of the handover
procedure under several of its Contracts. It contends in particular that the Claimant failed
to remedy defects identified by the Contracting Parties and the State Acceptance
Committees. In these circumstances, the State Acceptance Committees, which included
representatives of the Ministry of Construction and Fire Safety Administration officials,
could not issue a handover certificate, and the Contracting Parties were required to retain
other contractors to remedy the Claimant’s defects. The Respondent further argues that the
Claimant’s allegations that the Turkmen State, and in particular the President, sought to

prevent the payment of the 5% retention amounts, are unsupported and lack credibility.

As to the Claimant’s allegations that it was required to perform additional works without
payment, the Respondent contends that the Contracts were lump-sum Engineering,
Procurement and Construction (“EPC”) Contracts, which required the Claimant to design
the facilities to be built in accordance with the technical specifications and the applicable
norms and regulations. The Respondent argues that the technical specifications that formed

part of the tender documentation contained only basic outlines of the Projects with minimal
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162.

163.

164.

information, including the project’s purpose and a general total area. It was the
Respondent’s obligation to ensure that its designs complied with the applicable norms and

regulations, compliance with which was verified by the State Expert Review.

In addition, the Respondent argues that had the Claimant been requested to perform works
which it considered to be beyond its scope of works under the Contracts, it should have
proposed an amendment to the contract price in accordance with the mechanism set out

under the Contracts. However, the Claimant never proposed any such amendments.

As to the Claimant’s allegation that it was discriminated against in favor of Polimeks, the
Respondent argues that while there were variations in the financing terms for equipment
under the Claimant’s and Polimeks’ contracts for the Avaza Canal Project, Polimeks’ terms
were not more favorable. In particular, it contends that the Claimant’s allegations are based
on a miscalculation of the amounts to which it was entitled under the financing terms in its
Contract. The Respondent further contends that, as was the case for the Claimant, some of
Polimeks’ progress payments were paid late, but that this did not have an impact on its

performance under its contract.

The Respondent also argues that the Claimant’s personnel who remained in Turkmenistan
after its high-level management left the country rented out and sold materials which the
Claimant had left behind in an effort to pay unpaid debts to the Claimant’s various
subcontractors and suppliers. The Claimant’s allegations that these agreements were
fabrications, or concluded by individuals who did not have the authority to sign on behalf of
the Claimant, are unsupported and lack credibility. The Respondent was also not aware of

these transactions, which were between the Claimant and other contractors, at the time.

According to the Respondent, the Claimant also abandoned much of its machinery and
equipment by failing to make any effort to remove it following the termination of its
Contracts. The Respondent further contends that the Claimant has not adduced any evidence
that the machinery and equipment remained in Turkmenistan, under the possession and

ownership of the Claimant, or as to its condition.
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165. Finally, the Respondent contests the Claimant’s allegations that members of its personnel
were harassed by Turkmen security forces and were subjected to travel bans, arguing that
the Claimant has not produced any documentary evidence in support. In addition, the
Respondent maintains that under Turkmen law, and under the Contracts, its authorities were
entitled to revoke the visas of the Claimant’s international employees upon termination of

the Contracts.

3.2.2 The Respondent’s request for relief

166. In its Post-Hearing Brief, the Respondent requests that “this case should be dismissed for
lack of jurisdiction, or, if jurisdiction is sustained, all claims should be dismissed on the
merits, and Claimant should be ordered to pay Respondent’s costs incurred in this

Avrbitration.”’

" Respondent’s PHB, para. 255.
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4 THE INTERPRETATION OF ARTICLE VII(2) OF THE TURKEY-
TURKMENISTAN BIT

167. The Parties disagree on the interpretation of Article VI1I(2) of the BIT, which forms part of
the investor-State dispute resolution clause in the Treaty. The Respondent argues that the
provision sets out a mandatory domestic litigation requirement, whereas the Claimant
contends that the provision gives the foreign investor an option either to submit the dispute
to local courts or to proceed directly to international arbitration. The Parties’ divergent
positions reflect the less than felicitous drafting of the English version of the clause, as well
as the fact that the English version of the Treaty provides that it was done “in two authentic
copies in Russian and English,””® whereas the Russian version states that it was executed “in
two authentic copies in the Turkish, Turkmen, English, Russian languages.”® While there is
no dispute between the Parties that only the English and Russian versions were executed,
and that no Turkmen version of the Treaty was ever prepared, or at least that none has been
found, they disagree on the translation of the Russian version of the clause, as well as on the

relevance of the Turkish version.

168. The English version of Article VI1I(2) of the BIT reads as follows:

“2. If these d[i]sputes [i.e., disputes between one of the State parties to the Treaty and
an investor of the other State party] cannot be settled in this way [i.e., by negotiation]
within six months following the date of the written notification mentioned in paragraph
1, the dispute can be submitted, as the investor may choose, to:

(@) The International Center for Settlement of Investment Disputes (ICSID) set up by
the ‘Convention on Settlement of Investment Disputes Between States and Nationals
of other States’, (in case both Parties become signatories of this Convention.)

(b) an ad hoc court of arbitration laid down under the Arbitration Rules of Procedure
of the United Nations Commission for International Trade Law (UNCITRAL), (in case
both parties are members of U.N.)

8 English version of the Turkey-Turkmenistan BIT, Exhibit C-001 (Reply). The exhibits produced by the Claimant
with its various submissions were not numbered continuously; accordingly references to the Claimant’s exhibits in
this Award specify the submission.

% Russian version of the Turkey-Turkmenistan BIT (with Respondent’s translation into English), Exhibit RA-1.
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169.

170.

4.1

171.

(c) the Court of Arbitration of the Paris In[t]ernational Chamber of Commerce,

provided that, if the investor concerned has brought the dispute before the courts of
justice of the Party that is a party to the dispute and a final award has not been
rendered within one year.”*

The dispute is focused on the interpretation of the “provided that, if” clause at the end of the
provision, with those three words emphasized in the above quotation. According to the
Respondent, the clause means that the submission of the dispute before the local courts is a
mandatory requirement: an investor may proceed to international arbitration only if the
dispute has first been submitted to local courts, and the courts have not rendered a final
decision within one year. By contrast, the Claimant reads the clause to mean that the
submission of the dispute is only an option: the investor may first submit the dispute to local
courts, but it does not have to; it may also proceed directly to international arbitration.

The Parties have advanced extensive legal argument and submitted extensive expert
evidence on the meaning and effect of Article VI1(2), and the Claimant has also produced a
witness of fact, Ms Zergul Ozbilgic, who appeared for examination at the Hearing. The
Parties have also addressed the findings of other arbitral tribunals on the meaning and effect
of Article VII(2), including, in particular, the decisions of the tribunals in Kili¢ and
Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan (“Sehil”).1!

The Respondent’s position

The Respondent argues that Article VII(2) of the BIT contains a mandatory domestic
litigation requirement which the Claimant did not satisfy, and therefore the Tribunal should
dismiss this arbitration for lack of jurisdiction. According to the Respondent, Article V11(2)
provides that an investor may only submit a dispute to arbitration under the BIT if it has first

submitted it to the domestic courts of the host State, and the domestic courts have not

10 English version of the Turkey-Turkmenistan BIT, Exhibit C-001 (Reply) (emphasis added).

1 Muhammet Cap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan, ICSID Case No. ARB/12/6, Decision
on Respondent’s Objection to Jurisdiction under Article VII(2) of the Turkey-Turkmenistan Bilateral Investment
Treaty, 13 Feb. 2015, Exhibit RA-451.
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rendered a decision within one year. The condition is “an essential element of the State’s

consent to international arbitration under the Treaty,” and is therefore a “jurisdictional pre-

requisite.”?

172. The Respondent argues that the mandatory nature of the domestic litigation requirement is
apparent from all three versions of the BIT, namely the Russian, Turkish, and English

versions.

173. As to the Russian version of the BIT, the Respondent relies on the following translation:

“2. If the referenced conflicts cannot be settled in this way within six months following
the date of the written notification mentioned in paragraph 1, the conflict may be
submitted at investor’s choice to

(@) The International Center for Settlement of Investment Conflicts, set up in
accordance with the ‘Convention for Settlement of Investment Conflicts between States
and Nationals of Other States’, in case both Parties signed this Convention;

(b) ‘ad hoc’, established in accordance with the Arbitration procedural rules of the
United Nations Commission for International Trade Law, in case the Parties are
members of U.N.;

(c) The Court of Arbitration of the Paris International Chamber of Commerce, on the
condition that the concerned investor submitted the conflict to the court of the Party,
that is a Party to the conflict, and a final arbitral award on compensation of damages

has not been rendered within one year.”*3
174. According to the Respondent, the key phrase in the Russian text of Article VII(2) is “pri
uslovii, esli,” which means “on the condition that” or “provided that.” The Claimant’s
translation of “pri uslovii, esli” as “provided that, if” is an inaccurate and misguided
mechanical translation. Although “esli” alone can be translated as “if,” it does not have an
independent syntactic function in the phrase “pri uslovii, esli,” which is a compound

conjunction. The phrase is rather “a single conditional expression that clearly conveys a

12 Respondent’s Counter-Memorial, paras. 267, 286.

13 Russian version of the Turkey-Turkmenistan BIT (with Respondent’s translation into English), Exhibit RA-1
(emphasis added).
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175.

176.

mandatory condition.”** In support of its position, the Respondent relies on the Expert

Linguistics Opinion of Professor Gasparov.®

The Respondent also refers to the Turkish version of the BIT, which, in its view, clearly
imposes a mandatory domestic litigation requirement and constitutes an “authentic” version
of the BIT under the Vienna Convention on the Law of Treaties (the “Vienna Convention”),
as the Russian version refers to “authentic copies” in Turkish and Turkmen. According to
the Respondent, the Turkish version must have been the original version of the BIT, which
is reflected in the fact that it is clear and contains no grammatical, syntactical or
typographical errors. It is not plausible that the Turkish version was only prepared at the

time of ratification, as alleged by the Claimant.

Finally, the Respondent argues that the English version of Article V11(2) of the BIT does not
have an ordinary meaning, as the “if” in the phrase “provided that, if ...” adds a “second,
redundant conditional word” that creates a sentence with a nonsensical grammatical

structure given the absence of a “corresponding ‘then’ to complete an ‘if, then’

construction:”1

“2. If these d[i]sputes cannot be settled in this way within six months following the
date of the written notification mentioned in paragraph 1, the dispute can be
submitted, as the investor may choose, to:

(@) The International Center for Settlement of Investment Disputes (ICSID) set up by
the ‘Convention on Settlement of Investment Disputes Between States and Nationals
of other States’, (in case both Parties become signatories of this Convention.)

(b) an ad hoc court of arbitration laid down under the Arbitration Rules of Procedure
of the United Nations Commission for International Trade Law (UNCITRAL), (in case
both parties are members of U.N.)

(c) the Court of Arbitration of the Paris In[t]ernational Chamber of Commerce,

14 Respondent’s Reply on Jurisdiction, para. 31.

15 The Respondent also produced an expert opinion from Prof. Glad, but subsequently withdrew it as Prof. Glad was
not available for examination at the Hearing (see the Respondent’s letter to the Tribunal dated 6 Feb. 2015).

16 Respondent’s Counter-Memorial, para. 302.
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177.

178.

179.

provided that, if the investor concerned has brought the dispute before the courts of
justice of the Party that is a party to the dispute and a final award has not been
rendered within one year.”’

The Respondent argues that the wording of the English version of Article VII(2) BIT
indicates that an error was made in translating the BIT from Russian to English, as the
Russian equivalent of “provided that” would, if translated literally, have a “double
conditional formulation that does not make sense in English.”'®  According to the
Respondent, the Claimant’s position that the English version was the original version is

purely speculative.

Based on its assessment of the various versions of the BIT, the Respondent contends that
the ordinary meaning and good faith interpretation of Article V11(2) of the BIT under Article
31 of the Vienna Convention is that the State Parties intended to include a mandatory
domestic litigation requirement. This is also the meaning that “best reconciles the texts,
having regard to the object and purpose of the Treaty” pursuant to Article 33(4) of the

Vienna Convention.

According to the Respondent, it is irrelevant whether the Russian and Turkish versions of
the BIT were translated from the English version. The Tribunal should rather interpret the
texts based on their ordinary meanings, which are clear in the Russian and Turkish texts.
The English version, which is unclear, must be interpreted in good faith consistently with
the Russian and Turkish texts. The Respondent argues that, even if the Turkish version is
deemed not to be authentic, it is nevertheless a supplementary means of interpretation under
Article 32 of the Vienna Convention, which supports the conclusion that Article V1I(2) of
the BIT imposes a mandatory domestic litigation requirement. In any event, the letters from
the Turkish government dated 3 December 2012 and 26 May 2011, which the Claimant
relies on in support of its position that the English version of the BIT was the “‘first agreed

version’ from which all the other translations originated”!® are not credible and do not

17 English version of the Turkey-Turkmenistan BIT, Exhibit C-001 (Reply) (emphasis added).

18 Respondent’s Counter-Memorial, para. 303.

19 Claimant’s Reply, para. 51, referring to the Letter from the Ministry of Economy of Turkey to Sakmar Law Office
dated 3 Dec. 2012, Exhibit C-095 (Reply); Letter from the Undersecretariat of Foreign Trade of the Prime Ministry
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constitute “preparatory work” within the meaning of Article 32 of the Vienna Convention,

as they were created for the purposes of pending arbitrations.

180. The Respondent finally argues that any doubt as to the interpretation of Article V1I(2) of the
BIT has been dispelled by the award in the Ki/i¢ case, in which the tribunal found that the
provision imposes a mandatory domestic litigation requirement and, as a result, dismissed
the claimant’s case for lack of jurisdiction.?’ Other cases relied on by the Claimant, namely
Rumeli v. Kazakhstan?! and Sistem v. Kyrgyzstan,?? which dealt with provisions similar to
Article VI1I(2) of the BIT, according to the Respondent provide no meaningful guidance to

this Tribunal, as they only dealt with the provisions in a cursory and unpersuasive manner.

181. The Respondent also challenges the Claimant’s reliance on the jurisdictional decision in the
Sehil case, which was issued shortly before the Hearing, and in which the tribunal found that
Article VI1I(2) of the BIT provided that domestic litigation was optional. According to the
Respondent, the two conflicting decisions relating to the same provision, Kili¢ and Sehil,
highlight the need for a proper application of the rules of treaty interpretation. The
Respondent argues that the Sehil tribunal misunderstood the expert evidence of Professor
Gasparov in particular, and “apparently inferred, erroneously, that a ‘tautological’ structure
indicates ambiguity,”?® and that the tribunal “improperly accorded superiority to the English
version” of the Treaty over the Russian version.?* The Respondent also contends that “[t]he
Sehil tribunal’s view that it would not be ‘fair and equitable’ to require submission to local
courts as a precondition to international arbitration cannot be squared with Article 26 [of the

ICSID Convention] or with all the treaties and decisions that have required precisely that.”?°

of Turkey to Bozbey Insaat San. Tic. Ltd. Sti. dated 26 May 2011, Exhibit C-096 (Reply) (the Respondent produced
its own translation of the letter at Exhibit R-521).

20 Exhibit RA-5.

2L Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case
No. ARB/05/16.

22 Sistem Muhendislik Insaat Sanayi ve Ticaret A.S. v. Kyrgyz Republic, ICSID Case No. ARB(AF)/06/1.
23 Respondent’s PHB, para. 17.
24 Respondent’s PHB, para. 54.
% Respondent’s PHB, para. 26.
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4.2 The Claimant’s position

182.

183.

184.

The Claimant argues, in response, that Article VII(2) of the BIT does not impose a
mandatory domestic litigation requirement, but rather constitutes a type of fork-in-the-road
clause. According to the Claimant, the provision sets out that resorting to the local courts
of the host State is optional, but that if an investor chooses that option, it can only
subsequently submit the dispute to arbitration if the local courts have not rendered a decision

within a year.

The Claimant argues that, contrary to the Respondent’s position, there is no authentic
Turkish version of the BIT because the Turkish version was not executed by both Parties
and was prepared unilaterally after ratification, for publication in the Official Gazette of
Turkey. According to the Claimant, the BIT was executed only in English and Russian. The
State Parties did not execute the Turkish or Turkmen versions, and did not agree to their
authenticity at a later date; Turkmenistan has also failed to provide any evidence that it
acquiesced or accepted the Turkish version of the BIT. The Claimant argues that there was
a lack of agreement between the State parties as to any version other than the English and
Russian versions. The reference in the Russian version to “authentic copies” in Turkish and
Turkmen cannot elevate the Turkish text to the status of an authentic version, as it did not
exist at the time the BIT was executed. In addition, relying on the testimony of Ms Ozbilgic,
an official with the Turkish Ministry of Economy who was involved in the drafting of the
BIT, the Claimant argues that the Government of Turkey provided the draft BIT in English
to Turkmenistan, and that the Russian version was translated from the English version,

which does not mention the Turkish version.

Like the Russian version, the Turkish version was also inaccurately translated from the
English version. However, it was translated only after the BIT was concluded, and merely
in order to comply with Turkish procedural requirements for ratification, including

publication in the Official Gazette. The Claimant relies in this respect on the testimony of
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185.

186.

187.

188.

Ms Ozbilgic, and on a letter from the Turkish Undersecretariat of Foreign Trade of 26 May
2011.2¢

As to the English version of the BIT, the Claimant argues that the only ordinary meaning
that can be attributed to Article VII(2) of the BIT pursuant to Article 31 of the Vienna
Convention, and the only good faith interpretation of the provision, is that it does not impose
a domestic litigation requirement. Rather, it only provides that if the investor has submitted
the dispute to the domestic courts and a decision is rendered within a year, it can no longer

resort to arbitration.

According to the Claimant, this interpretation is confirmed by the supplementary means of

interpretation contemplated in Article 32 of the Vienna Convention.

In particular, the Claimant alleges that the draft of the English version of the BIT was
prepared by Turkey with the intention of granting investors a right to apply directly to
arbitration, and was accepted without modification by Turkmenistan. The Claimant relies
in this respect on the testimony of Ms Ozbilgig, as well as on explanation provided by the
Office of the Prime Minister of Turkey to the Turkish Parliament in the context of the
ratification of the BIT, which indicated that investors could resort to arbitration directly,
without having to submit the dispute to the domestic courts of the host State.?” The Claimant
contends that this document, together with the parliamentary records,?® constitutes

“preparatory work” within the meaning of Article 32 of the Vienna Convention.

The Claimant also contends that the Russian version of Article VI1(2) of the BIT, when
interpreted in good faith, and in accordance with its ordinary meaning, provides that

investors may resort directly to arbitration without first submitting a dispute to the domestic

26 |_etter from the Undersecretariat of Foreign Trade of the Prime Ministry of Turkey to Bozbey Insaat San. Tic. Ltd.
Sti. dated 26 May 2011, Exhibit C-096 (Reply) (the Respondent produced its own translation of the letter at Exhibit
R-521).

27 Draft law on ratification of the BIT executed by and between Turkey and Turkmenistan, including its reasoning
and the reports of the Ministry of Foreign Affairs and the Planning and Budget Commissions, Exhibit C-093 (Reply).

28 Minutes of the meeting of the Turkish Parliament about the Draft Law on Approval of the Turkey-Turkmenistan
BIT dated 15 Sept. 1994, Exhibit C-092 (Reply).
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189.

190.

courts of the host State, and confirms the optional nature of the investor’s choice to resort to

local courts.

The Claimant relies on a different translation of the Russian version of Article V1I(2) than
the Respondent (see paragraph 173 above), which contains the wording “on the condition

that, if ...” instead of only “on the condition that:”

“2. If these conflicts cannot be settled in this way within six months following the date
of the written notification mentioned in Paragraph 1, the conflict may be submitted,
as the investor may choose, to:

(@) The International Centre for Settlement of Investment Disputes (ICSID),
established in accordance with the ‘Convention on the Settlement of Investment
Disputes between States and Nationals of Other States’, if both the Parties have signed
the Convention;

(b) An ad hoc court, established in accordance with the Arbitration Rules of the United
Nations Commission on International Trade Law (UNCITRAL), if the Parties are
members of the UN;

(c) The Arbitration Court of the Paris-based International Chamber of Commerce, on
the condition that, if the concerned investor submitted the conflict to the court of the
Party, that is a Party to the conflict, and a final arbitral award on compensation of
damages has not been rendered within one year.”?°

According to the Claimant, the Russian version is ambiguous and grammatically incorrect,
as it contains two commas in the phrase “pri uslovii, esli,” indicating that it was merely a
poor, literal translation of the English version.®® In support of its allegation, the Claimant
relies on a letter from the Turkish Ministry of Economy dated 3 December 2012,%* and the
testimony of Ms Ozbilgic. According to the Claimant, the Respondent’s translation of the
Russian version, which omits a comma and the term “if”” from the phrase “on the condition
that, if ... ,” constitutes an attempt to rewrite the authentic Russian version of the BIT to

deviate from its literal translation of the original English version.

2 Declaration of Mr Makarov dated 7 Aug. 2013, para. 3.

30 The Claimant relies in this respect on the Opinions of its translation experts Messrs Kozyrev (paras. 1, 6) and Barber
(para. 19).

31 etter from the Ministry of Economy of Turkey to Sakmar Law Office dated 3 Dec. 2012, Exhibit C-095 (Reply).
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191. The Claimant further argues that, even if there is a difference between the Russian and
English versions, the meaning that best reconciles the texts in accordance with Article 33(4)
of the Vienna Convention is the meaning in the English version granting the investor the
option of proceeding directly to international arbitration. According to the Claimant, Turkey
had a clear interest in guaranteeing that its investors could have access to arbitration without
having to first resort to the local courts, and Turkmenistan did not conduct any serious

negotiations on this provision.

192. The Claimant also contends that other bilateral investment treaties concluded by Turkey and
Turkmenistan show that it was both States’ policy not to require prior recourse to the host
State’s domestic courts before an investor could initiate arbitration. In support of its
argument, the Claimant points to the fact that of the 76 treaties concluded by Turkey, fifteen
contain “virtually the same exception as exists here,”? and that the Turkish versions of ten
of these expressly allow for direct recourse to arbitration unless the investor has already
brought the dispute to the domestic courts of the host State and the courts have not rendered
a decision within one year. Turkey’s remaining 61 treaties, as well as all of Turkmenistan’s
other treaties, to the extent that they are publicly available, do not impose any restriction at

all on the right of an investor to resort to arbitration.

193. Finally, the Claimant argues that the Ki/i¢ decision does not have any precedential value.
According to the Claimant, the tribunal in that case reached its conclusions under
“extraordinary circumstances”* as it did not have the benefit of the evidence on record in
this arbitration, in particular of a linguistic expert opinion showing that the Russian version
of Article VII(2) was an erroneous translation from the English version, or of the evidence

of a witness who was involved in the preparation of the BIT.

194. The Claimant relies heavily on the Sehil decision, which as noted above was issued just a
few weeks before the Hearing. According to the Claimant, the Sehil tribunal’s decision

confirms its position that Article V11(2) of the BIT provides for “an option allowing investors

32 Claimant’s Reply, para. 112 (emphasis omitted).

33 Claimant’s Rejoinder on Jurisdiction, para. 14.
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4.3

195.

196.

197.

to bring their disputes in international arbitration venues or in the local courts of host
States.”** The Claimant stresses, in particular, that the Sehil tribunal specifically concluded
that the terms “pri uslovii, esli” in the Russian Vversion of the Treaty “should also be

considered as ambiguous.”*®

The Tribunal’s analysis

The issue before the Tribunal is one of treaty interpretation. The Parties agree that the
relevant rules of treaty interpretation are reflected in the Vienna Convention, specifically in
Articles 31 through 33. Article 31 sets out the “general rule” of treaty interpretation, whereas
Article 32 provides for supplementary means of interpretation which may be applied, “in
order to confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31: (a) [l]Jeaves the meaning ambiguous
or obscure; or (b) [I]eads to a result which is manifestly absurd or unreasonable.” Article

33, in turn, deals with the interpretation of treaties authenticated in two or more languages.

According to the English version of the BIT, the Treaty was done “in two authentic copies
in Russian and English.”®® However, the Russian version provides that the Treaty was
“[e]xecuted in two authentic copies in the Turkish, Turkmen, English and Russian
languages.”®" As noted above, neither Party disputes that no Turkmen version was ever
prepared, and in any event no such version has been found or made available to the Tribunal.
However, the Parties disagree on when exactly the Turkish version was prepared, and on
whether it should be considered “authentic.” Both Parties have also presented argument and
evidence on the meaning and effect of the Turkish version in the course of the arbitration.

One issue that is undisputed is that the Russian version is an authentic version, and that it
was available to both Parties at the time of the signature of the BIT, since that version was

signed. However, the Parties disagree on how the Russian version should be translated into

34 Claimant’s PHB, para. 87.

3% Claimant’s PHB, para. 88 (emphasis omitted).
3 English version of the Turkey-Turkmenistan BIT, Exhibit C-001 (Reply).

37 Russian version of the Turkey-Turkmenistan BIT (with Respondent’s translation into English), Exhibit RA-1.
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198.

English; this disagreement is amplified by the Parties’ differing views on how the English
version should be interpreted, in particular whether the relevant Russian version of the clause
“pri uslovii, esli” should be translated as “provided that” or “provided that, if.” The
Respondent argues that the former translation is the accurate one, whereas the Claimant
relies on the latter translation. The differing translations then lead the Respondent to argue
that domestic litigation is mandatory also according to the Russian version, whereas the
Claimant argues that the Russian translation is literally the same as the English version and

also incorporates an optional clause.

The Tribunal considers that the first step in the process of establishing the meaning of Article
VI1(2) of the BIT is to consider the general rule of treaty interpretation as set out in Article

31 of the Vienna Convention. Article 31 provides:

“1. A treaty shall be interpreted in good faith and in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the
parties.
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4. A special meaning shall be given to a term if it is established that the parties so
intended.”3®

199. When read in its context, and in accordance with the ordinary meaning of its terms, it is
evident that Article VII(2) of the BIT is drafted in a manner that effectively leaves its
meaning, in particular the meaning of the clause “provided that, if” unclear or obscure.
While the two conditions in the beginning of the sentence (“provided that” and “if”’) suggest
that the phrase would include a “then” clause setting out the consequence, there is no such
consequence but rather an additional or parallel condition relating only to the “provided that”
phrase (but not to the “if”) in the beginning of the sentence. In effect, the clause can be read
in either of the following two “corrected” ways, both of which would have the effect of

eliminating the lack of clarity:

(1) “provided that, if the investor concerned has brought the dispute before the courts
of justice of the Party that is a party to the dispute[,] and a final award has not been
rendered within one year;” or

(2) “provided thatf the investor concerned has brought the dispute before the courts
of justice of the Party that is a party to the dispute and a final award has not been
rendered within one year.”

200. The first reading, which suggests that the domestic litigation route is merely an option, and
not mandatory, is effectively that adopted by the Claimant. The second reading, which
indicates that the domestic litigation requirement is mandatory, is that adopted by the

Respondent.

201. The evidence of the Parties’ experts, which was also tested at the Hearing, establishes that
the lack of clarity can linguistically be understood either as a semantic or syntactic (or
grammatical) error in the drafting or construction of the clause, likely because it had been
drafted by non-native speakers of English. Dr Patricia Palmer, who testified for the
Claimant, preferred a syntactic “edit” of the problem, that is, the elimination of the word

“and” as redundant as this would do least violence to the text and arguably preserve the

¥ VCLT, 23 May 1969, Exhibit RA-18.
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intended (semantic) meaning of its drafter.>® Professor Jaklin Kornfilt, who testified for the
Respondent, preferred a semantic correction, namely a reading that eliminated one of the
two conditionals (“provided that” or “if”) in the beginning of the sentence rather than the
word “and;” according to her, this would be more “loyal, closer to the text” as there are two
conditionals but only one “and,” and would thus better preserve the syntactic integrity of the

clause.*®

However, while the Tribunal finds the linguistic analysis helpful, it principally assists it in
better understanding the linguistic source (if not the factual cause) of the lack of clarity in
the clause, without fully resolving the issue of interpretation. The task of the Tribunal is not
to “correct” the text of the Treaty; it must take the clause, as drafted and agreed to by the
Parties, and then interpret it as such, as drafted and agreed, in accordance with the relevant
rules of treaty interpretation. These rules include the general rule of treaty interpretation set
out in Article 31 of the Vienna Convention; however, as noted above, the application of this
rule leaves the meaning of Article VII(2), in particular of the “provided that, if” clause
unclear, or obscure: the clause combines elements of what can be construed as two
conflicting intentions as to its meaning, namely the double conditional in the beginning of
the clause (“provided that, if””) suggesting that the word “and” later in the sentence is a
typographical or drafting error, or alternatively, the word “and” in the middle of the clause
suggesting that the double conditional in the beginning of the sentence is a typographical or

drafting error.

In accordance with the established rules of treaty interpretation, the Tribunal must therefore
have recourse to supplementary means of interpretation to determine the meaning of Article

VI1(2) of the BIT; according to Article 32 of the Vienna Convention, such supplementary

39 Expert Linguistics Opinion of Patricia Palmer dated 18 August 2013, paras. 8-9; Hearing Transcript, Day 3, pp.
234:11-235:3, 243:6-244:14 (stating that her preference would be “to suppress the ‘and,” and replace it with a comma,
because it’s the most minimal intervention™).

40 Hearing Transcript, Day 3, pp. 221:20-224:4. Prof. Georgia Green, who also testified for the Respondent, was
further of the view that the “provided that, if” clause was “incomplete and not grammatically well-formed, and
consequently does not determine or project or support any specific interpretation at all.” Accordingly, from a
linguistic perspective, the clause is in her view “meaningless;” Expert Linguistics Opinion of Prof. Georgia M. Green
dated 11 July 2013, para. 7.
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means of interpretation apply, inter alia, “when the interpretation according to Article 31
[...] [1]eaves the meaning ambiguous or obscure.”*! Article 32 (“Supplementary Means of

Treaty Interpretation”) of the Vienna Convention provides:

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”

204. According to Article 32, the supplementary means of interpretation that the Tribunal may
resort to include “the preparatory work of the treaty” and “the circumstances of its
conclusion.” In the present case, there is very limited evidence of any preparatory works,
however the Parties have made extensive reference to the circumstances of the conclusion
of the Treaty, including the other investment treaties concluded by the two State parties to
the Treaty during the relevant period. The Parties have also made extensive reference to the
Turkish version of the BIT, which was prepared at the time of its ratification, and to the
accompanying note to the Turkish Parliament. They disagree, however, as to whether the
Turkish version should be considered as an “authentic” version of the BIT, or at least as part
of “the circumstances of its conclusion” under Article 32 of the Vienna Convention, which
is the position of the Respondent, or whether it is simply irrelevant, which appears to be the
position adopted by the Claimant. Accordingly, in order to properly characterize the status
of the Turkish version of the BIT, the Tribunal must first decide whether it can be considered
an “authentic” version of the BIT. The issue arises because of the difference between the
English and the Russian version of the BIT. The English version provides that the Treaty

was done “in two authentic copies in Russian and English,”*? whereas the Russian text

4l In the Tribunal’s view, the “provided that, if’ clause can be said to be “obscure” rather than “ambiguous” in the
sense that the two conflicting meanings of the clause are not apparent on the face of the clause — which they would
be if the clause was ambiguous; they are disclosed only once one attempts to correct the awkward structure of the
clause.

42 English version of the Turkey-Turkmenistan BIT, Exhibit C-001 (Reply).
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provides that the Treaty was executed “in two authentic copies in the Turkish, Turkmen,

English and Russian languages.”*?

The relevant rules of treaty interpretation applicable to this issue can be found in Article 33
(“Interpretation of Treaties Authenticated in Two or More Languages”) of the Vienna
Convention. According to Article 33(1), when a treaty has been authenticated in two or
more languages, “the text is equally authoritative in each language, unless the treaty provides
or the parties agree that, in case of divergence, a particular text shall prevail.” In the present
case, there are no provisions in the BIT or agreement between the Parties that either of the
two versions, English and Russian, should prevail in case of divergence. Accordingly, both
versions must be considered as being equally authoritative. In the circumstances, the

Tribunal is required to apply the rule set forth in Article 33(4) of the Vienna Convention:

“Except where a particular text prevails in accordance with paragraph 1, when a
comparison of the authentic texts discloses a difference of meaning which the
application of articles 31 and 32 does not remove, the meaning which best reconciles
the texts, having regard to the object and purpose of the treaty, shall be adopted.”

The first step in the process is therefore to determine whether the “difference of meaning”
between the English and the Russian version can be removed by the application of Article
31 and 32. The Tribunal notes, in this connection, that the Russian version is awkwardly
worded in the sense that, like the English version, it refers to “two authentic copies,” but
then lists four different languages. This suggests that there is a drafting error in the text,
which in theory could be corrected, similarly to the correction that could be made to the
“provided that, if” clause, either by eliminating the word “two,” or by eliminating two of the
languages, that is, Turkish and Turkmen.** This would leave only English and Russian,
which would in turn make the two language versions consistent. However, as noted above,
this is not a method available under the rules of treaty interpretation; the Tribunal must

interpret the Treaty as drafted and agreed by the Parties. Consequently, as the application

43 Russian version of the Turkey-Turkmenistan BIT (with Respondent’s translation into English), Exhibit RA-1.

4 In other words, the Russian version of the language clause could either read: “Executed on May 2, 1992 in two
authentic copies in the Furkish—Furkmen; English and Russian languages,” or “Executed on May 2, 1992 in twe
authentic copies in the Turkish, Turkmen, English and Russian languages.”
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of the general rule of treaty interpretation in Article 31 leaves the meaning of the language
clause obscure, the Tribunal must have recourse to supplementary means of treaty
interpretation, which include the “preparatory work of the treaty and the circumstances of

its conclusion.”

The Tribunal is prepared to accept the evidence of Ms Ozbilgic that the Turkish version of
the Treaty was only prepared in the context of the ratification of the Treaty by Turkish
Parliament. The Turkish version was not “done” or “executed” on 2 May 1992 in Ashgabat,
together with the English and Russian versions.*® The Respondent argues that nonetheless,
even if the Turkish version was not executed at the time, it may be deemed an authentic
version because it was designated as such by the State parties to the Treaty. The Tribunal is
unable to agree with this argument as the reference to the Turkish version as an “authentic”
version is only to be found in the Russian version; there is no such designation in the English
version of the Treaty. In the circumstances, the reference to Turkish as an “authentic” copy
in the Russian version of the BIT cannot be deemed evidence of the State parties’ agreement;
on the contrary, it is precisely the discrepancy between the English and the Russian versions
on this point that raises the issue of interpretation.

There is no evidence before the Tribunal, contemporaneous or otherwise, that the State
parties ever intended that the Turkish version prepared after the adoption of the English and
Russian texts should be deemed authentic. In the circumstances, as the application of
Articles 31 and 32 of the Vienna Convention fails to remove the difference between the
English and the Russian versions, the Tribunal must adopt the meaning “which best
reconciles the texts, having regard to the object and purpose of the treaty.” The Tribunal
finds, applying this rule, that the meaning that best reconciles the two texts is that only the
English and the Russian version of the Treaty are to be considered authentic; it is only these
two versions that are mentioned in both the English and the Russian version of the BIT. This
interpretation is also supported by Article 10 of the Vienna Convention, which provides that,

if a treaty does not provide for any specific procedure for authentication, the signed or

4 The Tribunal notes that the reference to Ashgabat is only made in the English version of the language clause; there
is no mention of Ashgabat in the Russian version.
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initialed version of the treaty shall be considered authentic. It follows that the Turkish
version cannot be considered an authentic version of the Treaty. However, this does not
mean that it is irrelevant as it may nonetheless be considered to form a “supplementary
means of interpretation,” and possibly part of the “circumstances of [the] conclusion” of the

BIT, within the meaning of Article 32 of the Vienna Convention.

Having determined that only the English and Russian versions of the BIT may be considered
authentic versions, the Tribunal will now turn to the interpretation of the “provided that, if”
clause, in light of the supplementary means of treaty interpretation set out in Article 32 of
the BIT, which include “the preparatory work of the treaty” and “the circumstances of its
conclusion.”*®  As noted above, the Turkish version of the BIT may be considered in this

context as a “supplementary means of interpretation.”

As noted above, there is no dispute between the Parties that the preparatory works of the
Treaty are extremely limited. There are no prior drafts of the Treaty, or minutes of meetings
between the State parties when the Treaty was negotiated. The only relevant evidence is the
witness statement and oral evidence of Ms Ozbilgic, who participated in the preparation of
the draft BIT as a junior legal counsel (as she then was) at the Turkish Ministry of Foreign
Affairs.*”  However, while the Tribunal finds Ms Ozbilgi¢c’s evidence helpful in
understanding the way in which Turkey prepared for investment treaty negotiations, her
evidence sheds little light on the States’ common intentions, in particular as regards the
interpretation of Article V11(2), as she did not attend any of the meetings in which the Treaty

was agreed and signed. Although Ms Ozbilgic stated that the Republic of Turkey had the

4 Ms Lamm dissents from the reasoning in paragraphs 210-230, which reflect the views of the majority of the
Tribunal. See Partially Dissenting Opinion of Ms Lamm.

47 The Tribunal has also taken note of the Letter from the Undersecretariat of Foreign Trade of the Prime Ministry of
Turkey to Bozbey Insaat San. Tic. Ltd. Sti. dated 26 May 2011, Exhibit C-096 (Reply), and of the Letter from the
Ministry of Economy of Turkey to Sakmar Law Office dated 3 Dec. 2012, Exhibit C-095 (Reply). The former letter
expresses a view on how Atrticle VI1I(2) of the BIT should be interpreted, whereas the latter states that the English
version of the BIT “is based on the English text of the draft agreement which was prepared previously by our country,”
that the draft was submitted to Turkmen authorities in March 1992 in Moscow by the Turkish Consulate, and that the
Russian version “was translated from the English version on which the parties agreed into Russian shortly before
signing the agreement.” While these statements do not appear to contradict the evidence on record, they are not
contemporaneous, were not submitted in the form of a witness statement and were not tested at the hearing.
Consequently, the Tribunal considers them as relevant information rather than as evidence.
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general policy of promoting foreign investment and supporting the protection of investments
of Turkish investors abroad, the Tribunal is unable to draw any firm conclusions from such
policy regarding the interpretation of Article VII(2) of the Treaty. As noted above,
investment treaties, including the present one, are by their nature reciprocal arrangements,
involving a trade-off between achieving the highest possible level of protection of the State’s
own investors in the territory of the other State party while seeking to avoid unnecessary
international litigation and minimizing the risk of having to defend against unjustified or
illegitimate claims by investors of the other State party. When negotiating the BIT, the
Republic of Turkey must be assumed to have considered both sides of this trade-off. The
Tribunal cannot assume, in the absence of any reliable documentary or other
contemporaneous evidence, that Turkey was merely interested in maximizing the protection
of its own investors in Turkmenistan, and was without concern as to its potential exposure
to claims from Turkmen investors, keeping in mind that the Treaty was concluded for an
initial period of ten years and would continue to be in force thereafter unless terminated by
either party.*® The Tribunal therefore is unable to adopt an interpretation of Article V1I(2)
of the BIT, and in particular of the “provided that, if” clause, that would effectively favor

Turkish investors in case of any ambiguity or obscurity.

The Tribunal next turns to considering the circumstances of conclusion of the Treaty. As

noted above, the Turkish version of the BIT has been argued to be considered in this context.

The Respondent in particular relies on the Turkish version of the BIT to support its reading
of the mandatory nature of the “provided that, if” clause. According to the English
translation of the Turkish version provided by the Respondent, Article VII(2) provides that
recourse may be had to international arbitration, “provided that the investor has brought the
subject matter of the dispute to the judicial court of the host Party in accordance with the
procedures and laws of the host Party and that a decision has not been rendered within one

year.”*® The Respondent argues that the mandatory Turkish version shows that Turkey had

48 See Art. I1X(1) and (2) of the Treaty.

49 Agreement between the Republic of Turkey and Turkmenistan Concerning the Reciprocal Protection and Promotion
of Investments, dated 2 May 1992 (Turkish text published in the Turkish Official Gazette No. 22172 of 15 Jan. 1995,
and Certified English Translation), Exhibit RA-3.
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no policy of favoring international arbitration over local court proceedings, and that this

should be taken into account in the interpretation of the “provided that, if”” clause.

The Claimant does not dispute that the Turkish version employs mandatory language.
However, it argues that the mandatory language results from an inaccurate translation from
the authentic English version, and points out that the explanatory note accompanying the
Treaty when it was submitted to the Turkish Parliament explains in clear terms that the

clause was intended to be optional. The note states, in relevant part:

“Article 7- This Article regulates the procedure on settlement of the disputes which
may arise between one Party and the investor of the other Party. As per the procedure
prescribed under this Article, the dispute first shall be tried to resolve amicably. If
the dispute cannot be resolved within six months, provided that the right for resorting
to the local courts is reserved, the dispute may be submitted to the
international arbitration.

On the other hand, if the investor has brought the dispute to the local courts of the
host state and a final decision is rendered by the local court then the right to submit
the dispute to the international arbitration can not be used. However, if a final
decision is not rendered within 1 year by the local court and provided that the Parties
are party to the relevant conventions, the respective dispute may be submitted to
International Centre for the Settlement of the Investment Disputes (ICSID) or the
Arbitration Tribunal to be formed in accordance with the UNCITRAL Arbitration
Rules or the Arbitration Court of Paris International Chamber of Commerce.

The purpose of the last paragraph is to prevent the discussion of the disputes before
an international institution, which were settled with a final decision rendered by the
local courts.”®

214. The Claimant argues that the “provided that, if” clause “should be, in fact, [...] considered

as a fork in [the] road clause, which forces the investors to make a choice between the

application to the international arbitration or to the local courts of the host State.”!

215. Having considered both the Turkish version of Article VI1(2) of the BIT as well as the

accompanying explanatory note, the Tribunal notes that there is an apparent contradiction

%0 Draft law on ratification of the BIT executed by and between Turkey and Turkmenistan, including its reasoning
and the reports of the Ministry of Foreign Affairs and the Planning and Budget Commissions, Exhibit C-093 (Reply).

%1 Claimant’s Rejoinder on Jurisdiction, para. 89.
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between the two documents. The former indicates that the domestic litigation requirement
is mandatory, whereas the latter suggests that the requirement is optional. In the
circumstances, even assuming the Turkish version of the BIT and the explanatory note were
to be considered to form part of the “circumstances of [the] conclusion” of the Treaty, this
evidence is inconclusive and does not allow the Tribunal to determine the meaning of Article
VI1I(2) of the BIT.

In addition to the Turkish version of the BIT and the explanatory note, the Parties have also
sought to rely on the other investment treaties concluded by both Turkey and Turkmenistan
during the relevant period in support of their respective positions. According to the
Claimant, other investment treaties concluded by Turkey at the time employed a language
which is similar or identical to Article V11(2) of the Turkey-Turkmenistan BIT, including its
treaties with Kazakhstan, Kyrgyzstan and Uzbekistan, which were all concluded within a

few days and indeed during the same trip of the Prime Minister of Turkey.

The Respondent argues, in response, that “Turkey has entered into at least a dozen BITs that
require prior submission to local courts before permitting recourse to international
arbitration,” and that even if there were no other such treaties, “that would not prove that the
mandatory text of the Turkey-Turkmenistan BIT is not mandatory.”>> According to the
Respondent, a review of Turkey’s BITSs entered into both before and after the Treaty shows
that Turkey had no policy against mandatory local court requirements, and that the result of
such a review is therefore inconclusive. It contends that “[e]ach treaty must be considered

and enforced according to its own terms.”%3

The Tribunal has carefully reviewed the argument and evidence relied upon by the Parties,
and concludes that the evidence relating to the preparation of the other investment treaties
concluded by Turkey and Turkmenistan during the relevant period does not allow it to draw
any firm conclusions as to the interpretation of Article VI1(2) of the BIT. The Tribunal

notes, for instance, that the Turkish translations of the English version of the relevant

52 Respondent’s Reply on Jurisdiction, para. 90.
%3 Respondent’s PHB, para. 42.
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clauses, even when using the same language as in the Turkey-Turkmenistan BIT, are not
always consistent, and there also appear to be differences between the different authentic
versions. Nor have the Parties conducted a systematic analysis of each of the authentic
versions of the various BITs, but have mainly argued in terms of the English versions. In
any event, based on the evidence before it, neither Turkey nor Turkmenistan appears to have
had a clear, or at least consistent policy regarding the resolution of investor-State disputes
that could be taken into account in the interpretation of the “provided that, if” clause in the
Turkey-Turkmenistan BIT as a supplementary means of interpretation. The Tribunal
concludes that the application of Article 32 of the Vienna Convention does not allow it to

determine conclusively the meaning of Article VI1I(2) of the BIT.

The Tribunal will therefore next turn to the interpretation of the Russian version of the BIT.
As noted above, the Parties disagree on this issue, the Respondent arguing that the Russian
version of Article VI1I(2) uses language that is clearly mandatory on its face, whereas the
Claimant argues that the Russian version of the provision can be translated in a manner that

is literally the same as the English version.

As noted above, both Parties have provided expert evidence in support of their positions.
The Tribunal notes that, of the Claimant’s three Russian language experts, two were not
called for cross-examination at the Hearing, namely Mr Alexander Makarov and Mr
Konstantin Kozyrev, whereas Mr Peter Barber and the Respondent’s experts Professor Boris
Gasparov and Professor Georgia Green were called and subjected to cross-examination as
well as questioning by the Tribunal. The Tribunal has considered the totality of the evidence,

including the declarations of Mr Makarov and Mr Kozyrev, in reaching its conclusions.

The Tribunal notes that the statements of Mr Makarov are short and limited to providing a
literal translation of the Russian version of Article VI1I(2), without any further substantive
analysis. Mr Kozyrev does provide comments on the translation of the “provided that, if”
clause, noting that the use of a comma in the Russian version of the Treaty is grammatically

incorrect, as it is not correct to put a comma after “esli”” in the phrase “pri uslovii, esli,” and
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that the use of the comma “makes the meaning of the whole sentence ambiguous.”**

Mr Kozyrev concludes that, should the “pri uslovii, esli,” clause be considered mandatory,
it would only apply to the option of submitting a dispute to the Court of Arbitration of the
International Chamber of Commerce (the “ICC”), but not to the ICSID and UNCITRAL
options.>® The Tribunal notes that, although the Claimant refers to Mr Kozyrev’s position,
it has not adopted this position in the arbitration.®® Mr Kozyrev also opines that the Russian

version is a translation from the English version of the Treaty.

Mr Barber is a professional translator and reviser, and, in this capacity, expressed a view on
both the English and the Russian version of Article V1I(2) of the BIT. He stressed in his
written opinion and at the Hearing that he took a “practical” approach to the issue. He states
in his written opinion that he has to “discard” the “other opinions [...] in favour of [his]
more pragmatic and practical assessment.” He goes on to state that “the original English,
despite being awkwardly worded,” introduces a proviso that is optional and not mandatory,
and that the Russian translation also reflects this meaning.®” According to Mr Barber, it is
only the “second — interpretative — back-translation” relied on by the Respondent that has
“confused the picture.”®® At the Hearing, Mr Barber confirmed that he had been instructed
that the Russian version had been translated from the English one, and that he had taken this

understanding as a basis of his analysis.>®

Professor Gasparov submitted two opinions in the course of the arbitration, and he was also
questioned on his evidence at the hearing. Professor Gasparov testified that the expression

“pri uslovii, esli” is, in his opinion, “absolutely clear” and “unambiguously clear.”®® He

%4 Declaration of Mr Kozyrev dated 9 Aug. 2013, para. 6.

%5 Declaration of Mr Kozyrev dated 9 Aug. 2013, para. 6.

% See, e.g., Claimant’s Rejoinder on Jurisdiction, paras. 106, 109 and 111-121 (arguing that the meaning of the
English and Russian versions of Article V11(2) of the BIT is the same).

57 Opinion of Mr Barber dated 18 Aug. 2013, p. 8.

%8 Opinion of Mr Barber dated 18 Aug. 2013, p. 8.

%9 Hearing Transcript, Day 4, p. 23:2-13, pp. 24:23-25:1.
80 Hearing Transcript, Day 4, p. 105:15-21.
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explained that while the expression is tautological, this is because it is idiomatic, and there
are many expressions in any language that are idiomatic but grammatically correct because
they have become a way of expression and the formal tautology has become irrelevant.®:
There is no ambiguity whatsoever as to the meaning of “pri uslovii, esli” it must be translated
into English as “provided that,” and not “provided that, if.” According to Professor
Gasparov, the latter would be a literal translation, but it does not convey the idiomatic

meaning of the phrase.

The Tribunal has carefully reviewed the Parties’ expert evidence, including both the expert
opinions and the oral evidence that unfolded at the Hearing. The Tribunal has decided to
accept Professor Gasparov’s evidence on the proper translation of the Russian expression
“pri uslovii, esli.” Professor Gasparov’s evidence, on which he was cross-examined by the
Claimant and also extensively questioned by the Tribunal, was reliable and compelling. The
Claimant’s expert Mr Barber approached his task more pragmatically, as a translator or a
reviser, and based on his understanding that the Russian text was a translation from the
English version. However, there is no contemporaneous evidence before the Tribunal that
this is the case, and in any event, both the English and the Russian versions are authentic
versions of the Treaty, and their meaning must be established independently. Accordingly,
the Tribunal accepts that the terms “pri uslovii, esli” must be translated into English as
“provided that.” It follows that the Russian version of Article VII(2) of the BIT has a
mandatory meaning: it means that an investor, whether a Turkish or a Turkmen investor,
may initiate international arbitration proceedings by choosing one of the three procedural
options (ICSID, UNCITRAL or ICC), provided that the investor concerned has brought the
dispute before the courts of justice of the Party that is party to the dispute and a final award

has not been rendered within one year.

The Tribunal notes, in this context, that there is a further difference between the English and
the Russian versions of Article VII(2) of the BIT, which was noted by Mr Kozyrev, one of

the Claimant’s Russian language experts, but was not pursued by the Claimant in the course

81 Prof. Gasparov referred to the French question “Qu’est-ce que c’est” as an example of a tautological but
grammatically correct and unambiguous expression: Hearing Transcript, Day 4, pp. 106:17-107:1.

67



226.

227.

of the arbitration. The difference is that the “pri uslovii, esli” clause in the Russian version
is formatted in such a way that it forms part of Article VI1(2)(c) of the Treaty and, unlike
the English version, is not separated out from sub-paragraphs (a), (b) and (c) setting out the
three arbitration options.®? The question therefore arises whether, because of the formatting,
the “pri uslovii, esli” clause should be interpreted so as to apply only to the ICC option, but
not to the ICSID and UNCITRAL options.

The Tribunal does not consider this to be the persuasive or proper interpretation. As noted
above, in accordance with Article 31(1) of the Vienna Convention, a treaty shall as a general
rule be interpreted “in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.” While
formatting may be considered part of the “context” of a treaty, the Tribunal considers that,
if read in the broader context of Article VII(2) of the BIT as a whole, the “pri uslovii, esli”
clause cannot be read, in good faith, so as to apply only to the ICC option, and indeed neither
Party argues that this would be the case.®®> The Tribunal notes that the application of Article
33(3) of the Vienna Convention, which provides that “[t]he terms of the treaty shall be
presumed to have the same meaning in each authentic text,” would in any event lead to the
same conclusion. As the terms of the English and Russian version of Article V11(2) are the
same (setting aside the issue of the translation into English of the terms “pri uslovii, esli,”
which is not relevant for the purpose of determining whether the clause beginning with these
terms applies to all three arbitration options or only the last one), it cannot be concluded that

the difference in formatting alone should lead to a different interpretation.

The remaining task for the Tribunal is to consider the meaning of the two authentic texts of

the Treaty, English and Russian. As determined above, the two meanings of the “provided

%2 For instance, the English translation of the Russian version of Art. V11(2)(c) of the BIT submitted by the Respondent
at Exhibit RA-1, is formatted as follows:

“(c) The Court of Arbitration of the Paris International Chamber of Commerce, on the condition that the
concerned investor submitted the conflict to the court of the Party, that is a Party to the conflict, and a final
arbitral award on compensation of damages has not been rendered within a year.”

83 See supra paras. 171-194. The Tribunal notes that the Sehil tribunal similarly found that “it makes no sense for the
proviso, however it is understood, to apply to ICC arbitration and not to ICSID and ad hoc arbitration.” (Sehil, Exhibit
RA-451, para. 233.)
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that, if”” clause of the Treaty diverge: the meaning of the English version remains obscure,
while the Russian version is clear and unambiguous. Consequently, as the Treaty does not
establish which language version prevails in case of divergence, the relevant rule of treaty
interpretation to address the divergence is set forth in Article 33(4) of the Vienna
Convention. According to this provision, “when a comparison of authentic texts discloses
a difference in meaning which the application of articles 31 and 32 does not remove, t