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l. Introduction

1. My welcome as a member of the Tribunal freslelgonstituted on August 10, 2015
was marked by the filing, the very same day, offResent’s Application for Reconsidera-
tion of the Tribunal’'s Decision on Respondent’sdffi Request for Reconsideration of March
10, 2014 (the “Majority Reconsideration DecisionThis Second Application caused Claim-
ants to respond in their letter of August 12, 20fbipwed by comments contained in Re-
spondent’s letter of the same day, which was addcesn turn by Claimants’ response by
letter of August 13, 2015, again answered by Resd@ainthrough its email of August 14,
2015. It is common knowledge that Respondent’saindnd renewed requests relate to the
Tribunal’s Decision on Jurisdiction and the Merilgted September 3, 2013 (the “Majority
Merits Decision”). My learned Colleagues on thebtlinal’'s bench have decided to maintain
their initial position taken in the “Majority Recsideration Decision”, well aware (in light of
my notes submitted on August 18 and SeptemberX))2@at it will again remain a majority
ruling, associated to a new dissent as stated belch adds support to Professor Abi-
Saab’s Dissenting Opinion of March 10, 2014. Thieneel thoughts contained in a recent
article', on which the Parties have filed comments on Jgn22, 2016, did not have the ef-
fect of changing my Colleagues’ categorical positigesulting in the Majority’s Decision on
Respondent’s Request for Reconsideration of theuhal’s Decision of 10 March 2014, dat-
ed February 9, 2016 (the “Second Majority Reconsititen Decision”, or the “Renewed Ver-
sion”).

! CHARLES N. BROWERPAULA F. HENIN, Res judicata,ConocoPhillips v. VenezueldCSID Case No.
ARB/07/30,in Building International Investment Law, The Fir& Bears of ICSID, ed. by Meg Kinneat al,
Alphen aan den Rijn 2016, p. 55-69.
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Il. Scope of Opinion

2. As | understand from the Respondent’s Applicatar Reconsideration dated August
10, 2015, the Tribunal is seized, and has beeeddmough the earlier Respondent’s Request
for Reconsideration of September 8, 2013 with &uqoattern that allegedly points to “cer-
tain obvious factual, legal and logical errors’ttie Majority Merits Decision of September 3,
2013, “the correction of any one of which wouldugq a change in the majority’s conclusion
on the issue of good faith negotiation” (Respondefpplication, page 2).

3. When it was seized with the matter in Septen2i0ai3, the Tribunal came to the con-

clusion that “it does not have the power to recd@sthe Decision of 3 September 2013” The
conclusion thus reached in the Majority Reconsitil@neDecision means that the Tribunal did

not enter into any examination of the relief Resjmrt was seeking through its September 8,
2013 Request.

4, | understand that Respondent’s objective expteds its August 10 Application is
limited to request the Tribunal to accept thaDegision of March 10, 2014 may be revisited.
The Tribunal is only asked to declare being capablevisiting the Majority Merits Decision
of September 3, 2013 on the basis of Respondeliggations contained in its two requests
for reconsideration, these allegations being stilpédurther development once a ruling is
made that such proceeding is opened.

5. When considering the here relevant part of tlagokity Merits Decision of September

3, 2013 that the Majority places beyond its powigudgment any further, | would suggest to
examine the matter from two different perspectiy@$the content and effects of the decision
(1, paras. 6-22) and (2) its purported bindinéeet (IV-VII, paras. 24-80).

. The Tribunal’'s Decision

6. It is worth recalling the precise terms of thiepositifof the Tribunal's Decision on
Jurisdiction and the Merits:

“404. For the foregoing reasons, the Tribunal desids follows:

a. It does not have jurisdiction under Article 22tloe Investment Law and accordingly the
claims by ConocoPhillips Company are dismissed; and

b. It has jurisdiction under Article 9 of the Biaal Investment Treaty over:
i. the claims brought by ConocoPhillips PetrozuB¥, ConocoPhilips Hamaca BV and
ConocoPhillips Gulf of Paria BV in respect of (letincrease in the income tax rate which
came into effect on 1 January 2007 and (2) theagxfation or migration; and
ii. the claims brought by ConocoPhillips PetrozuBta and ConocoPhillips Gulf of Paria
BV in respect of the increase in the extractionitegffect from 24 May 2006.

c. All claims based on a breach of Article 3 of Bi& are rejected.
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d. The Respondent breached its obligation to nagoih good faith for compensation for its
taking of the ConocoPhillips assets in the thregegpts on the basis of market value as required
by Article 6(c) of the BIT.

e. The date of valuation of the ConocoPhillips &sisethe date of the Award.

f. All other claims based on a breach of Article)agf the BIT are rejected.

g. All other questions, including those concerrtimg costs and expenses of the Tribunal and the
costs of the parties’ determination are reservedutoire determination.”

7. Under letter b), the decision is grounding utssdiction on claims made by Claimants
on the basis of the BIT only.

8. For present purposes, the claims related t@asas in taxes as referred to under letter
a (i) and (ii) are not to be considered, as theyuarelated to Article 6 of the BIT and particu-
larly to Article 6(c). The claim to be looked atvidat the Tribunal identified as the “claims
brought by ConocoPhillips Petrozuata BV, ConocdPlsiiHamaca BV and ConocoPhillips
Gulf of Paria BV in respect of [(1) ... and] (2) tBgpropriation or migration”.

9. Claimants’ Request for relief raised in thigdatrespect reads, in relevant part, as fol-
lows:

“(@) DECLARE that Venezuela has breached:

) Article 11 of the Foreign Investment Law andtiéle 6 of the Treaty by unlawfully
expropriating and/or taking measures equivalergxjropriation with respect to ConocoPhil-
lips’ investments in Venezuela;

[...]
(b) ORDER Venezuela to pay damages to Conoc@bhflbr its breaches of the Foreign

Investment Law and the Treaty in an amount to llerdened at a later stage in these proceed-
ings, including by payment of compound interestuath a rate and for such period as the Tribu-

nal considers just and appropriate;
(© AWARD such other relief as the Tribunal corsglappropriate;

[.]

10. In light of these references, Claimants’ clatimst are to be retained for present pur-
poses are the claim for a declaration on a breédtizle 6 of the BIT in matters of expro-
priation and migration, followed by a claim to pdgmages for Respondent’s violation of the
Treaty,i.e. Article 6 of the BIT.

11. The Tribunal’'s Decision on the Merits has affdd Respondent’s breach of its obliga-
tion to negotiate in good faith for compensatiosdzhon the market value as required by Ar-
ticle 6(c) of the BIT. It can be easily verifiedathno such claim was contained in Claimants’
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Request for Relief. It is my understanding thatsooh claim has ever been made by Claim-
ants elsewhere in the course of this proceefling.

12. Such claim is not contained either in the fekguesting the Tribunal to “Award such
other relief as the Tribunal considers appropriate”’any event, even if this would be the
case, such relief is not included in the claimsravigich the Tribunal asserted its jurisdiction.

13. It may also be noted that in its Procedurale®ido. 3 of June 12, 2010, the Tribunal
did not consider the matter relevant for being eath as an issue to be added to the
“claims” not dismissed for lack of jurisdiction. iBhaddition was made in paragraph 334 of
the Decision at the Tribunal’'s own initiative, abhevas identified as nothing more than one of
“four issues” to be dealt with as part of “sevasslues” arising out of Article 6 of the BIT.
Such “issue” did not represent or reflect a displiveding the Parties and calling for a legal
determination.

14. If these observations are taken as the basithéoanalysis of the conclusion under
letter d) of thedispositif it appears that the Tribunal had no jurisdictaomd no mission to
make any such ruling. Indeed, the Tribundispositifon the scope of its jurisdiction is based
directly, in relevant part, on the claims raisedtlhg three ConcocoPhillips Parties in respect
of “expropriation or migration”. A decision in resgt of Respondent’s purported obligation to
negotiate in good faith has not been included enThbunal’'s jurisdiction and has therefore
been renderedltra vires If the topic is shifted from its jurisdictionaharacter to the merits,
the Tribunal actediltra petita given the fact that none of the Parties askedTtitaunal to
render such a decision. If this latter fact wouedthken for what it means, it would appear
that any discussion abords judicata— as argued by Claimants and acknowledged in the M
jority Reconsideration Decision — is devoid of asybstance because there wasres
judicatumanyhow, the Tribunal having affirmed a decisioneoguestion that it was not asked
to rule upon.

15.  The Parties’ briefs oguantumwere designed to draw the consequences in respect
damages based on the Tribunal’'s Decision on Jatisdiand the Merits. The Tribunal, when
ordering the Parties to submit such briefs in ieciBion on Respondent’s Request for Recon-
sideration of March 10, 2014, did not determingualify the violation of the legal obligation

in relation to which the damages are to be quawtifirhere can hardly be an assessment of
damages without reference to the underlying ligbiéind the causal link required between
both of them.

2 The Tribunal's Decision on the Merits states ingg@aph 335 (including footnote 355) that Claimaruatend

in paragraph 19 of their Memorial on the MeritsSafptember 15, 2008 that the takings were unlawéul dne

or more of the reasons indicated in questions42)r( paragraph 334 above”, thus including a claimsed on
Respondent’s failure to negotiate in good faiththiltg is correct in this statement. At the refeeshparagraph,
Claimants state that Venezuela must exercise te®gative to nationalize in accordance with nati@ral in-

ternational law, and that this includes the dutptovide for compensation. None of the reasonsradlby the
Tribunal’'s Decision in paragraph 334 can be fourate.
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16. Given the fact that the Decision on Jurisdictand the Merits identifies only one
breach of a nature to allow consequential damageests, thequantumto be determined
must relate to the violation of an obligation tgogate in good faith. This would mean as a
matter of principle that the assessment of damagest have as its goal to wipe out the eco-
nomic consequences of the breach of such an oblgat

17.  This is not, however, what the Parties undedstand take as the very basis of their
statements oguantum

18. Claimant’s position is as follows:

“In its September 2013 Decision, the Tribunal’smiite and unassailable conclusion
was that Venezuela acted unlawfully in exproprtine three Projects. That breach of
international law requires Venezuela to make feflaration to the Claimants for the in-
vestment taken, which is the matter now beforeTtitsunal.”

19.  When reading Respondent’s explanations, iagy ¢o understand that it is opposing
Claimants’ presentation. It joins however Claimarntew in as much as it understands that
the Tribunal’'s Majority Decision contains a “fingjrof unlawful nationalization”.

20.  When the view is, as it should be, that thesssent of damages must be connected
to the breach as it was identified in thepositifof the Decision on Jurisdiction and the Mer-
its (letter d), these both positions are not carr@n the other hand, however, they are per-
fectly correct when the liability to be considelisatased on Article 6 of the BIT as this had
been claimed by ClaimanisHowever, this is precisely the breach of the Hiattis not af-
firmed in thedispositifof the Decisiorf. The Majority of the Tribunal decided to proceeg-(e
clusively) with the examination of damages withauing about the underlying liabilit{.

3 Claimants’ Memorial on Quantum of 19 May 2014,ga. Similar statements are contained in Claimants
Reply on Quantum of 13 October 2014, paras. 2816Accordingly, Claimants’ Experts Manuel A. Abdand
Pablo T. Spiller state in their Report dated May2®14 as follows: “Our calculation of damagesasdd on the
fair market value that the Claimants would havewel from the Projects but for their unlawful expriation.”

* Respondent’s Counter-Memorial on Quantum of 18us@014, paras. 8 (page 6), 36.

® Claimants also submit that international law reegithe Respondent to restore the Claimants “tgdsition
they would have enjoyed but for the confiscatidBlaimants’ Reply on Quantum of 13 October 2014eTi{A
before para. 16. The situation in which Claimatitsutd be restored is that just before the taking aot that
when the breach of the obligation to negotiatedadyfaith occurred.

® This has been stated already by Professor Abi-Bahis Dissenting Opinion on Jurisdiction and Merits of
February 19, 2015, paras. 264-267. “We thus hdYeasion the main finding of which — that of thiegality of
the expropriation — cannot be found anywhere iteits.” (para. 264)

" In its Note attached to the Renewed Version, th@hty provides an unsollicitated interpretationlefter d of
para. 404 of theispositifof the Tribunal’s Decision on Jurisdiction and terits, concluding that this provi-
sion was “precisely” stating that “Venezuela hasalched Article 6 of the Treaty by unlawfulxpropriating”
Claimants’ investments in Venezuela. However, tetteof the dispositif addresses exclusively Respondent’s
breach of its obligation to negotiate in good faitih compensation, which the Decision identified kesing

« commonly accepted », omitting to refer to anyugiing in Article 6 of the BIT (para. 362, quotadthe
Note). This obligation was not — and could not bHeased on Article 6(c). This provision was referteanerely
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21. The interim assessment is therefore that geeiselating to the nature and legality of
the disputed nationalization has not yet been rufexh. In this respect, the ruling made under
letter d) of the Decision on Jurisdiction and therNé has no impact. Indeed, no “obligation
to negotiate in good faith” is contained in Artiéleof the BIT or more particularly in its let-
ter ¢) and the Tribunal does not mention any. Téliter states that “the measures are taken
against just compensation” that shall representniaeket value. The requirement for com-
pensation is one of three conditions to be complét in order to authorize a Contracting
Party to take any measure to expropriate or ndimmaas stated in the introductory part of
Article 6. Therefore, the third condition statedetter c) has as its objective to permit expro-
priation or nationalization if the two other condits under letters a) and b) are met. This
means that the “just compensation” is one of thalitmns for avoiding a breach under Arti-
cle 6 of the BIT to occur. It is neither a conditistated in that provision, nor is it, more im-
portantly, stated as a Contracting Party’s oblayatinder the BIT. Article 6 of the BIT is on
breach for expropriation or nationalization. Ihist on any other potential ancillary obligation
as the conduct of negotiation based on good f&itich obligation is just not thefe.

22.  Given that the Tribunal has not decided upan dlieged breach of Article 6, the
presentation of submissions of the Parties asddattual allegations to be made in that re-
spect remains open. This is all the more so adtieinal has not declared the proceeding
closed according to Arbitration Rule 38(1). Thisther means that the factual assessment
underlying the ruling on the matter of good faiggatiation, while decisive in this latter re-
spect, is not precluding Respondent from arguingy suomitting evidence as a defence to
presently outstanding claims on liability and daeggf any. Even when considering such
ruling as binding in any way, such effect doesexend to the underlying reasons, which are
subject to reexamination in respect of any oth&weson the merits, for which such reasons or
facts may be relevaftClaimants seem to share this view when statingtkieaTribunal “may
therefore wish to address this matter as partsofiuantum determinatiort®.In light of such

an assessment, it would appear to me that consmlera Respondent’s Application for Re-
consideration could be deferred at a later stagenvttie issue of an alleged breach of the BIT

as providing the standard on which good faith negjonhs had to be based (see paras. 334(4), 404tdPlaim-
ants’ briefs on the Merits, the assertions on thiawfulness of the expropriation have been heasiilyplied by
the absence of any reasonable compensation on R part, however without relying on a violatiof an
obligation to negotiate in good faith (cf. Claimsin¥lemorial on the Merits of September 15, 2008apa297-
320; Claimants’ Reply on the Merits of November2®09, paras. 375-391, 415-427, 432-437). Therefore,
Claimants’ claim for a declaration that Venezuedd breached Article 6 has not been based on sotdtion.

& The Tribunal may not ignore the clear assessmieRtafessor Abi-Saab in its Dissenting Opinion ebFuary
19, 2015 (para. 115): “There is no mention in thig of an obligation to negotiate compensation.”

° Another illustration may be given in respect ofgpa402 of the Majority Merits Decision where itdmpha-
sized that the Tribunal “does not at this stageearaknding in respect of the relevance, if anythaf compensa-
tion formulas included in the Petrozuata and Hanfsesociation Agreements to the determination ofghan-
tum compensation payable in this case”, while @ tacided that there was not “any evidence th#tigperiod
[April-June 2007], the Venezuelan representativemupht the compensation formulas in the Petrozaath
Hamaca Association Agreements into the negotiat{pata. 400).

10 Claimants’ letter of January 22, 2016.
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is dealt with in terms encompassing all of the eleta pertinent under Article 6 of the BIT.
In this respect, | am respectfully dissenting frang Colleagues’ majority position that the
matter shall now be decided.

23. I will then turn to the question that represethie focus of Respondent’s Request for
Reconsideration and of the Majority’s Denial of Rovior Review.

V. Applicable Rules on the Binding Effect of ICEEcisions

24. It would seem superfluous to recall the applieaules to this proceeding. They are,
of course, the provision of the ICSID Conventiont(86-52) and those contained in the Ar-
bitration Rules.

25. It appears useful, however, to add the setlesradopted by the ICSID Secretariat
based on its administrative power and observed8/D Tribunals and Annulment Commit-
tees as if they were rules having a normative hakike in reality they have normative effects
only. These effects are a reality prevailing ovetidde 44 of the ICSID Convention, stating
that any question of procedure not answered byl@®&iD Convention or the Arbitration
Rules shall be decided by the Tribunal.

26.  This can be illustrated by the most famousumhsrules, which is the Secretariat’s
position, adopted by Mr. Shihata (Secretary Genatrdahe time) that Decisions affirming a
Tribunal’s jurisdiction do not qualify as an awandd therefore cannot be addressed through
an application for annulment filed after they hasb renderetf. This was a policy decision
of the Centre, the pros and cons are not to bausksd here. It can hardly be disputed that
there does not exist any provision in the Conventinin the Arbitration Rules providing for
such a solution. The Rules merely address the chsenegative decision on jurisdiction,
which has to take the form of an award (Rule 41(6lpe hypothesis of an affirmative inci-
dental ruling on jurisdiction is not addressed Iy €onvention and the RulésThe Centre’s
position, while not based on any norm in the Cotie@nand the Arbitration Rules, is never-
theless a norm in its effects, because it is pufficient operation through the refusal of the
Centre to provide for the constitution of an AnnalthCommittee in case an applicant would
like to request that the Decision adopting a Traddisnjurisdiction shall be reviewed by such a
Committee. There is nothing else to be mentioneti@$oundation of the refusal by the Cen-

' In the same vein, consideration may be given ¢o“sleveral issues” the Tribunal referred to but mtid pro-
pose to decide (para. 334), nor identify in its Ben on Jurisdiction and the Merits and which pagt of the
“all other questions” reserved for further examioatunder letter g) of thdispositifand not related tquantum

or costs.

12 Christoph Schreuer, The ICSID Convention: A Comtaen 2nd ed., Cambridge 2009, Art. 41 No. 26, Art.
52 No. 66.

13 This seems also implicit in Arbitration Rule 41,(2uthorizing the Tribunal to raise a jurisdictibissue “on

its own initiative”, and this “at any stage of theceedings”. While the wording would permit toeri jurisdic-
tional matter whatever decisions have already lmeathe, this is not the prevailing understandinghefgurpose
of the rule.
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tre to submit such application to an annulment @eding than “the standard practice” actual-
ly followed.

27. One of the side rules that the Centre had ddater was the instruction given to tribu-
nals prepared to deliver their Awarde( the final decision on the merits) to incorpordte t
Decision on Jurisdiction in their final ruling. nost cases this is made by a statement includ-
ed in the procedural history representing the amepart of the Awartf. In some cases, the
incorporation takes a physical form, when the Denion Jurisdiction is annexed to the
Award. The objective of this practice is to enstlmat the Tribunal’s Decision on Jurisdiction
is subject to the scope of review of the Annulm@ammittee, which requires the Decision to
be included in an Award. It seems to go withoutrsgyhat there is not to be found any legal
rule requiring such incorporation of a decisionttehould have an autonomous standing.
However, it is the result of a norm in effect, depted and enforced by the Centre.

28.  One other of the rules of such kind is theruwtton given to ICSID Tribunals not to
declare the proceeding closed pursuant to Rule) 38(ihe Arbitration Rule before the pro-
ceeding leading to the Awardd. the final decision on the merits) is to be handed@n. This
instruction is diversely handled by ICSID Tribunasveral of which declaring the proceed-
ings closed when the decision contains a rulingnaiig the Tribunal’s jurisdiction. The in-
struction, respectively what is more candidly ahltehe practice” or “the standard practice”
has been observed in the instant case. Indeedyithienal’s Decision on Jurisdiction and the
Merits of September 3, 2013 does not contain aadatibn that the proceeding was clo$&d.

29. The reason for adopting this “practice” appdarbe a formal one. Arbitration Rule
38(1) requires that the proceeding shall be dedlal@sed “when the presentation of the case
by the parties is completed”. So, in a situatiorereha ruling has been made on liability, the
parties’ presentation is not completed until theywer argued about the ensuing damages,
which means that it cannot be affirmed in the denin liability that the proceeding is
closed. However, one understands from the outsg¢tAtbitration Rule 38(1) does not envis-
age the case of partial or interim decisions oisgliction or on the merits. While the Centre’s
position has its merits, it leaves in a field otarnainty the consequences of the omission of
such declaration in such non-final decisions, &llvea form adapted to the limited scope of
the content of such decisions.

30. As will be seen below, these rules of “practiaee put into question in the instant
case, when it comes to analyze their effects intfaf the applicable rules of law, as con-

* The place of such statement in the part on praegdistory is the most unsuitable solution. Indetiu
statement has for its purpose to introduce theuhabis Decision on Jurisdiction asratio decidendifor its
Award that closes the proceeding. Its purpose ésipely not to merely recall a piece of historicaportance,
but to state a decision in the Award itself.

15 While this is explained by the reason that thisisien represents a partial step only in the prditggon the
merits, it seems to be nevertheless confusing withelecision is labeled as covering “the Merits’ewhn fact
it covers (in part) liability only.
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tained in the ICSID Convention and the ArbitratiRales. While such rules of a character of
“norms in effect” are based on the Centre’s poveeadministrate ICSID proceedings and
therefore to be observed, it has to be born in ntivad they cannot prevail over the Law as
contained in the ICSID Convention and the ArbitbatRules, all the more so they are ques-
tionable in respect of Article 44 of the ICSID Cemion.

V. The Conclusion of the Majority’s Reconsideratizecision
and of its Renewed Version

31. The first focus must be to take notice of tleeisional part of the Decision (the
dispositi). It states that the Tribunal “does not have tbegr to reconsider the Decision of 3
September 2013”. The Renewed Version confirms E@sision, adding that Respondent’s
Application is dismissed.

32. The Majority Reconsideration Decision declimeaking any statement on the sub-
stance of the matter submitted before it throughpRadent’s Application. It has rendered a
decision purely procedural in nature.

33. The key issue is whether, as contended by Respb, the Decision on Liability,
called “Decision on the Merits” is still open foeaonsideration. This implies a re-
examination of the reasons underlying the MajoBcision on Reconsideration and its Re-
newed Version, and consideration for proper apfbioaof the provisions of the ICSID Con-
vention and the Arbitration Rules.

34. It is not clear to me whether Professor GeoAjgisSaab’s Dissenting Opinion was
filed with the Tribunal early enough to be consatkeby the Majority in its First Decision; it
was submitted largely on time to be addressediR@newed Version. However, the Majority
disregarded the content of Professor Abi-Saab’iOpientirely. While | have greatest re-
spect for my Colleague’s position, and regret timhad to leave the Tribunal for reasons of
health, | have chosen to find my own way of reasgrthat is in many parts parallel to the
reasons he has givéhin doing so, | certainly share Professor Abi-Saakiews and feel
strongly that his call for Justice deserves theastnattention. Instead of repeating what he
has so remarkably said, | declare to incorporaselhgsent into the present Opinion, to the
extent it covers the same subject matter.

35. A further reminder is about the scope of myspnt examination. What the Tribunal is
actually asked to do is to reconsider its posiisrto the admissibility of a request for recon-
sideration of the Decision on Liability. Respondéetlares that it is not necessary for this
Tribunal now to revisit the merits of its Applicati and of the Majority Merits Decision.

16 See also Brower/Heniop.cit, p. 67, noting that “Professor Abi-Saab’s DissegtOpinion rightly points out
that the majority’s Decision on Reconsiderationemthys the specific characteristics of the ICSyBtem and
its lex specialis’.
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While this may be correct, it is nevertheless belydoubt that a decision to allow such revisit

requires a demonstration of a certain degree wfsfleontained in the decision to be reconsid-
ered, of a gravity that requires under elementeydards of natural justice or other standards
of a similar nature that the decision be put umdeiew.

36. Respondent invokes in this respect the occoeref “gross miscarriage of justice”
and effects given to “patently false representaticon part of Claimants. | assume that the
Tribunal is faced with @rima facieshowing of such deficiencies. The Majority Recdesa-
tion Decision does not state otherwise, and whign@ants’ reject Respondent’'s Request
strongly, they do not offer evidence showing thathsaprima facieview is clearly beyond
any reasonable understanding.

37. Respondent’s submission of August 10, 2015esrgiat the Tribunal decided certain
aspects of the merits of the instant case in cotimgitobvious factual, legal and logical er-
rors”, that representations made by Claimants ketbe Tribunal “had been completely
false”, and that Claimants “had not even challefigetitlence presented by Respondent. It is
added that Respondent’s Application for Reconstamraconsiders as “of particular rele-
vance” in this respect “cables from the U.S. Empaskeased after the hearing in this case in
2010".

38. No more precision is provided in respect ofdage when these cables were released
and made available to Respondent. In its FirstfBia¢ed October 28, 2013, it was stated that
those reports were “published long after the hgairnJune 2010” (No. 4, 38). No indication
is given what the word “long” means. Claimants haee the date of the coming out to the
public of the cables on August 30, 2011.was not able to identify in the documents whethe
the relevant facts were known to Respondent antigadlribunal before rendering the Deci-
sion on Jurisdiction and the Merits on Septembeé2033® | note however that the Majority
Reconsideration Decision envisages the hypothésigevision of its forthcoming Award on
the point actually under dispute (para. 23), arad @laimants approve in their letter of Au-
gust 12, 2015 that revision would be one availaidg for post-award remedy, which would
mean that the facts to be invoked for such revisiould have been unknown to the Re-
spondent and the Tribunal when the decision waderex (cf. Art. 51(1) ICSID Convention,
Arbitration Rule 50(1)(c)(ii)). This point requiretarification, as Claimants have also strong-
ly submitted that Respondent’s application doesoffer any window for a revisiott,

7 Claimants’ First Submission on Respondent’s Agpian for Reconsideration of October 28, 2013, RR.

181t seems premature for me to draw today a negatiegference from the Tribunal’s sentence in ieciBion

on Jurisdiction and the Merits that it “does notdhefore it any evidence at all of the proposasienby Vene-
zuela in this final period” (para. 400), statemehich is then explained in further detail.

19 Claimants’ First Submission on Respondent’s Agpian for Reconsideration of October 28, 2013, Rib.
25; Claimants’ Second Submission on Respondentigliégtion for Reconsideration of November 25, 2013,
No. 26-31; Claimants’ letter of January 22, 2016.
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VI, The Majority’s First Reason

39. The Tribunal states correctly that “in accoanvith practice”, the decisions con-
tained in the Decision on Jurisdiction and Liakiliare to be incorporated in the Awartf"It
then adds that it is established “as a matter iocmle and practice” that such decisions re-
solve points in dispute between the Parties ane tlaereforaes judicataeffect. No refer-
ence to any provision of law is given in supporso€h position. The Tribunal merely quotes
a decision rendered in the calectrabel S.A. v. Hungafy stating that such decisions “are
intended to be final” and therefore not to be réstsin any later phase of the arbitration pro-
ceedings?

40.  The use of the termes judicatais subject to questions. This concept appliestt@as
tions where the same claim decided between the panies and based on the same cause of
action is raised in a distinor successive proceeding. This notion does ndyadpplecisions

to be made before the same court or tribunal irséimee proceeding.

41. | note that the decision rendered in the édsetrabel S.A. v. Hungargoes not rely
on any precedent or norm of law, but merely indisahat the view expressed is “the Tribu-
nal’'s view”. The decision was not intended to proglprecedential effect for itself. The Tri-
bunal wanted its holding to be limited to the parar case it was ruling upilt has also to
be noted that the term of aes judicatahas not been uséd.

42.  An interesting comparison can be made withntloge recent Award rendered in the
QuiboraxCase. Two members of this Tribunal had been fatieElectrabel Tribunaf®. In
this case, the Respondent raised in the meritsepgsrisdictional objection that it had not
invoked during the preceding phase that was teredhby the Tribunal’s Decision on Juris-
diction. The Tribunal's Award dismissed Respondemttempt to raise again the question
whether Claimants’ investments were made in accm&avith Bolivian Law. However, it
accepted an exception, stating that: “Only thegallion of an illegality that was unknown to
Bolivia during the jurisdictional phase may justifgopening the matter at the merit stafe.”

20 Majority Reconsideration Decision, para. 21.

2L Electrabel S.A. v. Republic of HungafCSID/ARB/07/19, Decision on Jurisdiction, Appiitle Law and
Liability of November 30, 2012, para. 10.1.

22 Majority Reconsideration Decision, para. 21; ReeéWersion, para. 31.

% Cf. Andrew McDougal/Samy Markbaoui, ConocoPhillipgtrozuata, ConcocoPhillips Hamaca B.V. and
ConocoPhillips Gulf of Paria B.V. v. Bolivarian Regic of Venezuela, Journal of World Investment dmede

15 (2014) p. 1062-1069 (1068).

%4 The Majority Reconsideration Decision (para. 2hji ahe Renewed Version (para. 31) both rely on the
ElectrabelDecision in support of the principle mfs judicata omitting to note that this term does not appear i
the Decision.

% professors Gabrielle Kaufmann-Kohler and Briggtern.

% Quiborax S.A. and Non Metallic Minerals S.A. v.rifational State of BolivialCSID/ARB/06/2, Award of
September 16, 2015, para. 130. The Majority isetfoee wrong in stating in its Renewed Version ttie
Quiborax Tribunal did not question the binding charactettaf earlier ruling or itsrés judicataeffect” (para.
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Thus, nores judicatawas retained or even mentioned. Bolivia raisedralver of other objec-
tions to jurisdiction at the merits stage, in respd which the Tribunal assessed that “there is
no reason that can justify reopening the jurisdici issues at this stage, assuming this were
at all possible In this last noteres judicatais implicitly mentioned as an issue, however
without using the term, which is not elevated tat@o decidendi

43. Having affirmed to be bound by the so-calted judicataeffect of its decision of
2013 on Respondent’s violation of an obligatiomégotiate in good faith, the Tribunal then
asks in its Reconsideration Decision whether tlwipions of the Convention and the Rules
make a difference to this positiGhlt may have been more convincing to ask the qoesti
the other way round. The question was whether threvéntion or the Rules take any position
on the effects given to such a decision beforg imc¢orporated in the Award and if, in light of
these elements of law, the principlere$ judicataapplies.

44, In a first reason, the Tribunal does not findrticle 44 of the ICSID Convention and
in Arbitration Rule 38(2) any element that woultbal deviating from the above mentioned
principle ofres judicata which is also said to be basedmacticeas if such practice would
be binding upon the Tribunal. The first provisiockaowledges the Tribunal’'s power to ad-
dress procedural issues not dealt with in the Cotme or the Rules. The Tribunal acknowl-
edges that this provision is designed to enabls gaghe procedure to be filled. It concludes
from this that this provision “cannot be seen asfewing a broad unexpressed power of sub-
stantive decision” (para. 2 fine). In so stating, the Tribunal does not addresp&sdent’s
request nor examine the requirements underlyinglard4 in its own admission. Why should
the question be addressed whether Article 44 cerdepower of substantive decision” when
the Tribunal states a few line before that thisotis about “procedural issues”. And why
should the non-existence of a “substantive powededfision” in Article 44 be sufficient to
deny the examination of an Application that, asdiby Respondent, is on the procedural is-
sue whether a decision rendered before may beamiard or not?

45. In its Renewed Version, the Majority developge tonfusion in slightly different
terms. It reaffirms that Article 44 of the ICSID @ention relates to “a question of proce-
dure” or to the “conduct of the proceedings”, ahdrt affirms that the power to reconsider
rulings as invoked by Respondent appears to bewy ‘different power”, without further def-
inition, except the conclusion that the “ordinarganing of Article 44” does not appear “to
include the power which the Respondent seeks”, isc‘a power of a substantive kind”
(para. 23). It also notes that Article 44 appl@s$practical instances” that “are of a quite dif-

33). TheQuiborax Tribunal accepted to examine the objection andctef it. In the instant case, Respondent
requests nothing more than that its Application tayeard and examined.

27 Cf. Award, para. 541. Similarly, the Tribunal @MS Gas Transmission Company v. Republic of Angenti
ICSID/ARB/01/8, Award of May 12, 2005, stated simgthat certain issues dealt with at the jurisdicsibstage
raised by Respondent in relation to the merits eadecided upon at that stage and will not be resghém this
Award” (para. 126). The principle o#s judicatahas not been mentioned.

% Majority Reconsideration Decision, para. 22.
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ferent order from the broad power of substantiveomsideration which the Respondent in-
vokes in this case” (para. 28). The Majority thenalls that Article 44 does “not deal with
matters of substance”, referring to the historyhef Convention, which is entirely irrelevant
in relation to the matter raised in the instantecaghich has not been examined at that time.
The Majority does again not give attention to tbatent of terms like “procedure” and “sub-
stance”. It further invokes the “role and charactierules of procedure” to which Article 44 is
confined and concludes that “it would be remarkalfléhis provision would be understood
“to include the power which the Respondent invokere” (para. 24). The statement is sur-
prising: the mere fact that a certain understandingrticle 44 would lead to a result being
“remarkable” serves as justification for the dissailsof the proposal. It may be sufficient here
to mention the procedural decisions made byAbaclat Tribunaf® to understand that Article
44 allows going far above matters of residual attie lprocedural impact as the Majority af-
firms (para. 24). It appears also remarkable thatMajority does not consider Arbitration
Rule 19, instructing the Tribunal to “make the asdeequired for the conduct of the proceed-
ing”, without any restrictiori® Both provisions, Article 44 of the Convention aRdle 19, are
to be understood as the procedural addition tetimeiple stated in Article 42(2) of the Con-
vention, prohibiting the Tribunal to adopt a findiof non liqueton the ground of silence or
obscurity of the law. There is thus no power giteman ICSID Tribunal to decline exercising
its mission on a purported lack of power that ne supports.

46. In relation to Arbitration Rule 38(2), the Tural states that it has a “much more lim-
ited function”, without explaining what that funat should be and why it should be limited.
It is merely added that this Rule, together withide 44 of the ICSID Convention, are of an
essentially procedural character, which appeanm filte cases on which Respondent relies.
This position does not respond in any way to thelisption before the Tribunal, which is,
precisely, procedural in nature.

47. It is worth considering in more detail Arbiioat Rule 38, paragraph 2, which is con-
sidered not applicable in the instant case, gigelmiuch more limited function”. Arbitration
Rule 38 states as follows on the matter of “Closairhe Proceeding”:

“(1) When the presentation of the case by the gmii completed, the proceeding shall
be declared closed.

(2) Exceptionally, the Tribunal may, before the edvhas been rendered, reopen the
proceeding on the ground that new evidence is ¢ortling of such a nature as to con-

? Abaclatet al.c. Argentine RepublidCSID Case No ARB/07/5, Decision on Jurisdictamd Admissibility,
August 4, 2011, paras. 515-521, concluding that'ti8ID Framework” does not contain a “qualifiedesice”
excluding the adoption of appropriate procedurldsto deal with “mass claims”.

% The primary addressee of this provision is clettty Tribunal. In its Renewed Version, the Majodigposes
from considering Rule 19 because Respondent dideek therein support for its power of reconsidenafpa-
ra. 36,in fine). lura novit curiadoes not exist. Respondent was not most expliciged. A reference to Rule 19
can be found in a quote in footnote 125 of RespotisleSecond Brief pursuant to the Tribunal's Reduads
October 1, 2013, dated November 25, 2013.
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stitute a decisive factor, or that there is a uitaéd for clarification on certain specific
points.”

48. If the second provision is not applicable, tkisiot because it has a limited function
(not defined by the Tribunal anyhow), but becailmeproceeding in the instant case has nev-
er been declared closed. No such declaration i&ged in the Decision on Jurisdiction and
the Merits®! Therefore, the Tribunal should have been leadtwlade thas fortiori a party
addressing the Tribunal in the instant case withgaiest to proceed in a certain manner is not
constraint to demonstrate that new evidence preseritiecisive factor”, or is showing “a
vital need for clarification on certain specificips”. Indeed, the proceedings are still on-
going and have not been closed in any of its aspéct

49, It may also be noted that Article 43 of the IB&onvention states that the Tribunal
may call upon the Parties to produce documentgharevidence “at any stage of the pro-
ceedings”, without making any reservation for tlasec where a matter had already been as-
sessed in an interim or partial decision. If sudeeision would have to constitute a complete
barrier for any reconsideration, the drafter of phevision would have undoubtedly amended
the provision accordingly.

50. In this respect as well, the Centre’s posibarcertain regulatory aspects causes prob-
lem. This can be illustrated with a decision onsiction that is not an award but becomes an
award once it is incorporated in the Award subjecannulment. Up to that moment, the deci-
sion is not final and is sometimes not treatedwh Sin practice”. Indeed, it happens fre-
guently that an initial decision on jurisdiction guring the merits phase, subject to further
refinements or adaptations in relation to its so@t®ne materiae Sometimes, decisions on
jurisdiction contain an express reservation in tespect. This does not cause any problem in
practice, and rightly so. Nevertheless, the Tribyraceeding in such a way is necessarily
starting from a position where it does not feeldégision on jurisdiction representings ju-
dicata

51. Let us take another hypothesis. A Tribunalaisetl with two claims. It decides in a
first move that it has jurisdiction about claimhlt not on claim 2. In such a case, Arbitration
Rule 41(6) does not apply and no award is renderaigr, in the merits phase, the Tribunal
understands that its position in relation to cl&ns wrong and it affirms jurisdiction equally
in this respect and renders the final Award. Thigafd deals with jurisdiction in respect of
claim 2 and it incorporates the earlier decisiomaspect of claim 1. What happened to the
initial decision denying jurisdiction over claim &xsimply disappeared from the proceeding,

31 Claimants’ First Submission on Respondent’s Amtian for Reconsideration of October 28, 2013, Ngy.in
fine, omits observing this point when arguing that dtege to which Rule 38(2) refers has passed. nifdtas
never been reached.

32 Even if Rule 38(2) would be pertinent, allowingpening of the proceeding in light of new eviderite
effects on the substance of the clarification retga from the Tribunal are crystal clear and cafmoteduced
to an “essentially procedural character” as thedvigj affirms in its Renewed Version (para. 36).
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showing that it was nates judicata The Committee sitting over an annulment requabt w
not be seized with the matter, because that decisiaot brought before it. The Committee
may conclude that the Tribunal was wrong in affirgits jurisdiction over claim 2 and there-
fore pronounce the Award’'s annulment. In so doihdpes not restore the first jurisdictional
decision in respect of claim 2.

52. At this stage, the conclusion is simple: Thereo rule precluding the Tribunal from
reviewing its Decision affirming Jurisdictiol. The Helnan Tribunal decided accordingly,
referring to Schreuer, noting that while Respondewibjection to the Arbitral Tribunal’s ju-
risdiction “could have been raised sooner”, it waslerstandable that it was raised within the
merits phase of the proceedings offlithe Tokios Tokeis Tribunal disposed of the principle
as a purely facultative indication, not compellthg Tribunal to reconsider an issue on juris-
diction>®

53. A similar reasoning applies when an initialr{fgd) decision on liability has been ren-
dered. The aforementioned “standard practice” mékeasier than it would be if Arbitration
Rule 38(2) would apply. The proceeding has not lniared closed and, therefore, is still
open. This does not mean that the Tribunal couldeljaested at any time to revisit its deci-
sion. Such a decision stands by its authority &edTribunal’s position that it has fully exam-
ined the matter. It is “intended to be final”, buis not final yet. This leaves open, by necessi-
ty, a margin for a party’s submission based onagergrounds of major importance that the
Tribunal shall not dismiss based on arguments agnys power to do so.

54. Let us assume that the Tribunal has acted diogly and modified its decision on
liability, later incorporated in that revised fortmato the final Award. In such a case, the ini-
tial decision on liability will not be submitted f@xamination by the annulment Committee
that has no power whatsoever to restore what mayrbaegly argued as that decisioniss
judicata effect. The Committee might annul the new decishart it cannot do more. There-
fore, theres judicatavalue of intermediate decisions on jurisdictiorttor merits is inexistent.
A note of caution in respect of a principled andtedxt call forres judicatahad been voiced

33« . there appears to be nothing to stop a tribdrah supplementing, rectifying, interpreting or ising a

preliminary decision on jurisdiction informally whithe case is still pending before it.” Christd@threuer, The
ICSID Convention: A Commentary, 2nd ed., Cambri@§89, Art. 41 No. 24. The Renewed Version comports
the extraordinary omission of this statement, witthreuer's Commentary is invoked for the proposithat
Article 44 deals only with the power to rule on teas of procedural character, not including the @oinvoked
by Respondent (para. 23).

% Helnan International Hotels A/S v. The Arab Republi Egypt ICSID/ARB/05/19, Award of July 3, 2008,
para. 112.

% Tokios Tokels v. Ukraine ICSID/ARB/02/18, Award of July 26, 2007, para.. 98he Tribunal notes that it
could have dealt with the contention simply recogdihat by virtue of the treatment of the same puwirthe
Decision on Jurisdiction the principlesref judicataand issue estoppel excluded any right to raisgatra but
in the circumstances it has been thought righttonsider the question, with the same result asdaf
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already by theédmco I Tribunal in 1988° The approach is different and more suitablesf
judicatawould be invoked not as a categorical bar to &epmsideration, but for the purpose
of affirming the Tribunal’s authority to confirmsifposition upon reflection in such a way that
parties shall be advised not to disturb the procgsdoy applications for reconsideration not
based on strong grounds.

55. A further observation may be added. Indeedn evieen considering an interim deci-
sion on liability having effects aks judicata this applies only to the decisional part of sach
ruling, not to the underlying reasons. In the instzase, it would seem that when assuming,
on the one hand, that Respondent’s liability inaiaraspects has been finally decided, it may
also appear, on the other hand, that the facthegswere retained as evidence in the decision
can be revisited during any further part of thecpealing in relation to other items relevant
for the merits. In the instant case, it may be thaine way or the other, a factual pattern that
led the Tribunal to conclude that Respondent’silligtis affirmed, will also be argued as an
element for decision in respect of the determimatiballeged damages that are derived from
a line of facts interrelated by reasons of caugadihd which have as their starting point the
facts that have been retained in the frameworkefdecision on liability! If these facts are
proven to be wrong, as contended by Respondent;rthenal may no longer be able to take
them as a basis for an award on damages. The “fexts, as alleged and evidenced, will
have to be retained, with the effect that the assioh on the matter of damages risks to be-
come inconsistent with the reasons and the comiusnderlying the prior decision on liabil-
ity, which, in the instant case, was based on oigtances relating to part of the negotiations
on compensation only. This would become a critisalie when it comes to rule upon the
guestion whether this latter decision shall be ipocated into the Final Award.

VIl.  The Majority’s Second Reason

56. In a further step, the Tribunal turns to itsa®l reason for its conclusion that it cannot
find in the pertinent provisions the “source ofaver to reconsider®®

57. It is based on the assertion that:

“The overall structure and the detailed provisiohghe ICSID Convention were plainly
designed to provide for review or actions in respgalecisions of a tribunal once the
Award was rendered. There is no gap to be fillethieypower proposed here.”

% 4t is by no means clear that the basic trendnierinational law is to accept reasoning, preliminar inci-
dental determination as part of what constitutes judicata” AMCO v. Republic of Indonesia
ICSID/ARB/81/1, Decision on Jurisdiction of May 11988, para. 32.

3" The matter is debated in the briefs on damagespdtelent's Counter-Memorial on Quantum, August 18,
2014 (paras. 3, footnote 1, 36, 136, 142-149, 188;-Claimant’s Reply on Quantum, octoberl3, 205ktag.
10, 78-105; Respondent’s Rejoinder on Quantum,algrity 2015, paras. 13-15, 280-327. Responderitss lef
September 16, 2013, seems to touch upon the issue.

3 Majority Reconsideration Decision, para. 23.
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58.  This statement is of an extraordinary simplicgitating that there should not be put
any blame on a Tribunal not performing with satsfasn because the matter can always be
cured once the Award has been rendered. Indeedithenal does not find any provision in
Section 3 of Part IV of the ICSID Convention “ev@nting at such power”, and nothing more
results from Section 4 dealing succinctly with teard itself. The final points state the es-
sence of this reasoning:

“And it is only in Section 5 that powers are coméer on the Tribunal to interpret and
revise the Award and on amd hoc Committee to annul an Award on prescribed
grounds. It is in those ways and those alone tbkaistbns such as that in September
2013 can be questioned, changed or set aside.”

In closer relation to the instant case it is thiamesl:

“Those various post-award remedies are, of couasgailable to both Parties. Those
provisions and that structure exclude the possili the proposed powers of reconsid-
eration being read into the Convention. The readintpe Convention is also supported
by the drafting history mentioned above (paragrepfi**

59. These statements are not correct. Firstly,ageertion that the provisions on post-
award remedies exclude the possibility of the Tmadis proposed powers is wrong because
these provisions contain not any hint of a rulstich a directio’ In addition, the mere ex-
istence of post-award remedies does not have dagtef contrarig excluding any remedy
during an on-going proceeding that would allow &xamination of a request of a kind as
filed by Respondent. It may suffice to look at Araiion Rule 38(2) where such a remedy is
provided; it has been stated above that such atedse Tribunal’s scrutiny is givea fortio-

ri when a proceeding has not been declared closedfas instant case.

60. Secondly, the reader observes that it is afftfrthat the various post-award remedies
are available to both Parties. The statement iladiorated any furth®r to the exception of
the indication given above that this involves iptetation, revision and annulment of an

3% The Tribunal relies on quotes from Claimants’ Set@ubmission that are taken in most part fromrthei
statement and not from thwvaux préparatoiresClaimants merely mentioned the Convention’s drafstress-
ing the “binding character of any decision by [abitaal tribunal] on preliminary questions or mefi{referring
to History of the ICSID Conventioivolume 1I-1 (1968), page 408, CL-269). Claimargsote is misleading. It
does not originate from the “drafters of the Cortiani, but from the Chairman of a meeting of legaperts.
And it refers to a comment having the purpose tapkasize the distinction between the ruling ofitautral and

a recommendation by the conciliation commissionceoning competence’il()). In any event, any statement
that would have been made at the time of the Cdiow@n drafting is of little relevance since ther@e has
taken the position that an affirmative DecisionJomisdiction cannot have the quality of an award.

“9'No reason is given further on whether and why safiusion could be derived from the « overall ctve »
of the ICSID Convention. Such a concept is voidsabstance and pure verbalism used in an attenfjt ito
gaps in a reasoning that has no basis in the poogi€ontained in such structure, which are thg onks which
count. The Renewed Version further invokes therfiieavork” provided by the Convention and its “cleaus-
ture” (paras. 25, 30), not providing even an atlnsio what these terms should mean as a mattanof |

“1 Nor is it supported by any reason given in Claitaafetter dated August 12, 2015, where the Trithsna
words are copied in a footnote and not suppliedrycomment.
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Award. It is or must be understood that such astaht can make, and is intended to make
sense, in relation to Respondent’s ApplicationrBwonsideration only. The Tribunal offers
not any element of examination allowing to know thiee this position is correct. It is not.

61. It may be recalled again that Respondent’s iafpbn is about the reconsideration of

the Decision on Jurisdiction and the Merits on gpeitems that are identified. This request

has been characterized by the Tribunal’s Decistobegng beyond its powers. The question is
then whether such ruling can be submitted to orttefforementioned post-award remedies.
It cannot.

62.  There is certainly no point in considering iptetation as a remedy in this respect.

63.  The ground based on the proper constitutigheflribunal is contentious between the
Parties but is not relevant for present purposdshahto be commented by me in any event.

64. As reasons have been given, there is no pointvoking the ground based on the ab-
sence of reasons provided. And the Tribunal hasiody not envisaged that this ground may
be relevant in case ad hocCommittee would consider that no reason have lgeem be-
cause those actually given are all wrong.

65. It is difficult to imagine how the Tribunal douconsider a possible application of the
ground that it had manifestly exceeded its powen®iation to its decision stating that it has
no power to proceed with Respondent’s Request.aftpement would have to be that in stat-
ing that it has no power the Tribunal exceedegd®er to make such an assessment. The
Tribunal will certainly not want to offer any argemt that it acted accordingly and suggest to
Respondent the expectation that it will be abl@twke such a ground for annulment. Such a
perspective is left for pure speculation.

66. The only ground that may be of some relevastkat the Tribunal may have commit-
ted a serious departure from a fundamental rulereadedure. However, the Tribunal affirms
and explains that no such rule of procedure existseeds to be adopted for the purpose of
filling a gap in the ICSID Convention or the Arfaitton Rules. How could the Tribunal affirm
the existence of a remedy on a ground that it desiraultaneously?

67. In respect of these both latter grounds forumant, it is more than surprising that
they are offered to the Parties as a remedy whdeTtibunal refuses to proceed with the ap-
propriate remedy itself. If the Tribunal affirmsdty that a forthcoming Award can be subject
to annulment on the ground that the Tribunal hasifestly exceeded its powers or has disre-
garded a fundamental rule of procedure, it doesla@nything else than affirming that this is
what it is actually doing. Therefore, either theggeunds have no foundation in the instant
case and no annulment can be reached, or theyyeoofothem, are actually reached, which
necessarily means that at the actual stage, thefai has the power to proceed and/or has to
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apply the applicable fundamental rule of procedutss is enough to demonstrate that the
Tribunal’'s argument that what it might actually ¢é@ng wrong can be cured in a later pro-
ceeding on annulment is equally wrong. The Tribwstell state the Law and not defer the
Parties to a remedy-proceeding stating that thieufhal got it wrong.

68.  The Tribunal includes in the list of availaléenedies a request for revision. Such a
request requires, pursuant to Article 51(1) ICSI®n@ntion and Arbitration Rule
50(1)(c)(ii) that:

“the change sought in the award, the discoveryoaifesfact of such a nature as deci-
sively to affect the award, and evidence that wihenaward was rendered that fact was
unknown to the Tribunal and to the applicant, drat the applicant’s ignorance of that
fact was not due to negligence;”

69. In order to apply this provision, at least Imalagy, it is required that the facts to be
invoked for such revision were unknown to the Reslemt and the Tribunal when the deci-
sion was rendered. As stated above, | am not oertaether such a requirement is met in the
instant case.

70.  The situation would become particularly untdeathen a case for revision could se-
riously be envisaged. When the Tribunal affirm#snMajority Reconsideration Decision that

this remedy is, “of course”, available to both Raft, how could it be envisaged that the very
same Tribunal, seized with the application for sean (Arbitration Rule 51), would then de-

cide otherwise?

71. In any event, the wording of the provisiondeliat no revision is available. Indeed,
the decisive point in time is the date when the Alwaas rendered. This date is clearly situat-
ed in the future, when the damage phase is clasathinly not before the end of 2016.
Therefore, there will be no point whatsoever tihat Respondent will have an opportunity to
proceed with an application for revision, invokifagts that were revealed in 2010 or 2011
and certainly before the final Award will be deligd. And if access to the remedy of revision
is determined as it is under the Rules, this is wigyparties must be given the opportunity to
present the facts relevant for their case durimgptoceedings of the arbitral tribunal, either
until the date when the proceeding is declarededpsr even thereafter but then under the
restrictions contained in Arbitration Rule 38(2)ahyone would like to rely on the “overall
structure” of the system, that is the best plac#otd.

72. In conclusion, not only does the alleged ersteof post-award remedies not imply
contrario that a party is left with no means for reconsitieraduring an ongoing proceeding.
More importantly, such conclusion, even if consatdecorrect, has no basis in the instant case
because no such remedy will be available to Resggand

“2 A position shared by Claimants in their letteregbAugust 12, 2015.
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73. Going one step further in this analysis, itegorp that the Tribunal refused to make any
assessment about Respondent’s Request for Recatgdebecause it did not see any provi-
sion in the ICSID Convention and the Arbitrationl&uthat would allow the Tribunal to so
proceed? This statement affirms that the Tribunal is faveéth a case of silence of the Law,
which implies that it cannot take a power nowhérat is not provided by the Law. Such a
conclusion is not compatible with Article 42(2)tbe ICSID Convention, which states firmly
that the Tribunal may not bring in a findingradn liqueton the ground of silence or obscurity
of the law. As explained above, this provision upgemented in matters of procedure by
Article 44 instructing the Tribunal in such a c#isat it “shall decide the question”, a direction
also given by Arbitration Rule 19. None of thesevsions prohibits entering into an exami-
nation on reconsideration of a pre-award decisidrere is no qualified silence to such an
effect. The Tribunal, conducted by its Majorityil§ao comply with its mission when declin-
ing to affirm its power to deal with Respondent’spication.

74.  The matter here under consideration has beglh wih in some detail in the ICSID
Tribunal’'s Decision on Ecuador’s Reconsideration MotiinApril 10, 2015, rendered in the
casePerenco Ecuador Limited v. The Republic of Ecudfdhe Tribunal took into consid-
eration Ecuador’'s Motion and, after careful exartiamg decided to dismiss it. The Tribunal
had considered, among others, the Majority DecisiorReconsideration rendered in the in-
stant case, together with Professor Abi-Saab’s dditesg Opinion. In rejecting Ecuador’s
Motion, the Tribunal examined all potentially ajgalble rules of the Convention and the Ar-
bitration Rules for the purpose of providing anvagisto the question “whether the Tribunal
can, in the absence of an express proceduralmuateeiConvention or the Rules (or agreement
of the Parties), reopen and amend the Decisiorudsdiction and Liability"*® Like the Ma-
jority in the instant case, it did not find suchude, and consequently, dismissed the Motion
for the reason that “there is no power vested which would allow it to engage in the exer-
cise requested of it”. This reasoning is categbaoa regrettably simplistic.

75. Depending on how the relevant question is fdgntlee outcome is determined from
the outset. If the question is asked whether tigeerule available providing expressly for a
possibility for review of certain prior decisiorthe answer is negative. When, on the other
hand, the question asked is whether there existdeapreventing the Tribunal from taking
such a decision for opening of such a review, th@var cannot be negative because no rule
does so provide. Another position can be adoptethermonly basis o& contrario interpreta-
tion, which, however, is wholly unsupported by #ggplicable rules. This was tlierenco
Tribunal’'s approach, asserting that because noesgpprovision does exist, such power is

3 Majority Reconsideration Decision, para. 22 ; Reee Version, para. 21 fine,

* Perenco Ecuador Limited v. The Republic of EcuadBBID Case No. ARB/08/6, Decision on Ecuador’s
Reconsideration Motion of April 10, 2015.

> Decision, para. 23n fine.



21
ICSID/ARB/07/30 - Dissenting Opinion on the Appliia for Reconsideration

nonexistent. Nonetheless, the Tribunal did not fptmnany provision that would not allow
such power to be exercised.

76.  ThePerencoTribunal argued specifically by reference to Adiél of the ICSID
Convention, which sets a very high standard forpbssibility of a revision of an award. It
draws from this provision the conclusion that ittise only article of the Convention that au-
thorizes a tribunal to revise its award”, which sloet fit Ecuador's motion and therefore
“essentially puts an end to the Motiéh”The inconsistency of this statement jumps at the
eyes: Article 51 applies to the revision of awaadsl has nothing to say about a revision or
reconsideration of a decision preliminary to an @v&imilarly, the Tribunal states that reo-
pening of such a decision “is not to be inferreahfrthe existence of an annulment proce-
dure™’, which means that a tribunal cannot “second-gitssK as to whether it has manifest-
ly exceeded its powers, seriously departed fronuradldmental rule of procedure, and so
on™®. Again, any annulment procedure applies to awexdtusively, whereas the issue under
discussion is about interim or preliminary decision

77. Making a step further, the Tribunal asserts tha restrictive rule on revision of
awards demonstrates that when a tribunal “has dddgbkues before it, its decision becomes
res judicata and cannot be revised unless a vegifgpsituation which calls for the tribunal
to revisit its prior findings is presentetf’ Again, the conclusion contains an unsuppogeed
contrario argument. The Tribunal, instead of citing any smn that would confer suates
judicata effect, refers to “ample prior authorify’ quoting theCMS Award (that does not use
the term),Waste Management (vhich is not conclusivé), and Electrabel (which is con-
fined to the particular case and no longer suppdrtetwo of the Tribunal’'s members), omit-
ting any mention of decisions not compatible witicts “authority”. Finally, thePerencoTri-
bunal points to the Majority Reconsideration Daasiendered in the instant case, which “fits
within a well-established view” However, it also observes that the relevant fantballega-

“% Decision, para. 52.

“" Decision, para. 34.

8 Decision, para. 33. See also para. 24, relyindAditle 53 of the Convention — a provision thatemsf to
awards and has nothing to say about the natureféexts of pre-award decisions.

9 Decision, para. 42.

% Decision, paras. 43-48. The quote is repeatetidrMajority’s Renewed Version (para. 31), withouttfier
elaboration, except the mention of two other ICSl&ses “to the same or similar effect”, as “cited thg
Perenco Ecuadotribunal”, although they do not support the arganme

*1 The PerencoTribunal notes (para. 45) that the Tribunal seimétth the Waste Management tase affirmed
that a decision on a particular point on jurisdintor the merits constitutess judicata Waste Management Inc.
v. United Mexican States (Waste Managemeni@BID/ARB(AF)/00/3, Decision on Mexico’'s Prelingrny
Objection concerning the Previous Proceeding, p#saThis presentation is not correct and no supgem be
driven for a situation as existing in tiRerencomatter and in the instant case. As Waste Management Il
Award of April 30, 2004 explains, the decision on juiitibn that was addressed by Mexico’'s objection was
rendered in grior and different proceeding, when jurisdiction was denied becads€laimant’s failure to
commit with the requirement to pursue domestic diggebefore resorting to international arbitrat{ipara. 4).
The Waste Management Tiribunal concluded that this negative decision mtd prevent Claimant from bring-
ing its claim again before an arbitral tribunalrgal 1).

2 Decision, para. 48.
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tions are significantly different in both cad&ghus adding a note of caution that shows that
the categorical assertion ofes judicataeffect attached to any pre-award decision is obt s
ficient to prohibit reconsideration in all cases.

78.  ThePerencoTribunal omitted to examine whether the applicaptecedural rules
provide for any kind of finality that would precladevisiting interim decisions on jurisdiction
or on the merits. It stated, when considering Rsde Abi-Saab’s Dissent, that it had a differ-
ent view on Arbitration Rule 38(2§,but it did not take into account that in the imstease,
the proceedings have not been closed and thafaherRule 38(2) does not applyOne oth-

er simplification appears in theerencoTribunal’s reasoning holding that Article 44 okth
Convention does not provide for such a power. Hoes by no means have theontrario
effect that such power therefore shall not existthie contrary, this provision empowers the
Tribunal to decide any procedural matter it deeinf®if such purpose, and this may very well
include a certain ability to review prior decisioff$ie PerencoTribunal restricted the scope
of this provision in this respect by its assertibat no other provision was available to pro-
vide for such power (para. 77); in arguing so,gpuved Article 44 of the Convention of its
effet utilein the matter under scrutiny. Article 44 of then@ention has precisely the purpose
to vest the Tribunal with the power to decide matteat are otherwise not dealt with by the
Convention and the applicable Ruf8#\nd no provision of the Convention or the Arbitoat
Rules prohibits a Tribunal to review its prior @ntm or partial) decisions as a matter of prin-
ciple. ThePerencoTribunal addressed the question exclusively imgpf permission, not
raising the matter in terms of prohibition. It atkgh a categorical ruling about the effects of
interim and partial decisions under the ICSID systemitting to consider that this system
does not provide for or contemplate such decisiassthis had been noted by thanesco
Tribunal®” The question submitted througterenco’sApplication was answered by a simple
a contrarioassertion without any reliance on a ground prongjdio in the ICSID Convention
or the Arbitration Rules.

79. Finally, the question may also be raised whratie refusal to deal with Respondent’s
request and the lack of available remedies in rdspect does not result in a violation of a
fundamental right of a party to get access to gestit is my submission that the ICSID Con-
vention has to be interpreted so far as possiblearmony with other rules of international

%3 Decision, paras. 86-88.

>4 Decision, para. 86.

*5 This is a manifest mistake that must be highlightecan be explained by the fact that the absefheedecla-
ration for closure of the proceedings is not mergwb in the Majority Decision on Reconsiderationcdh be
identified when reading the Decision on Jurisdictémd the Merits.

%% |nterestingly, thePerencoTribunal recognizes that th&baclat Tribunal was “seeking to design a procedure
that would govern the special needs and demand®afase before it” (para. 79). The Tribunal undeds that
this seems admissible as “an example of a tribumide early stage of a casadf.j. However, it does not identi-
fy why such filling of a gap was authorized by &kt 44 “in the early stage of a case” and notlatex stage, at
least as long as the proceeding had not been ddatérsed.

" Tanzania Electric Supply Company Limited v. Indelest Power Tanzania LimitedCSID/ARB/98/8, Final
Award of July 12, 2001, para. 32.
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law of which it forms part. | also submit that a fundamental rule of Law provides for a possi-
bility to submit to court an application for reconsideration or revision of a decision that has
been induced by illegal behavior or based on facts nonexistent at the time of the decision and
ignored by the aggrieved party and the Tribunal for reasons not due to the negligence of the
party later invoking the true facts, further assuming that the submission for reconsideration or
revision, if accepted, would cause to modify in significant part the prior decfsithis is
certainly a principle that the Tribunal must have in mind when it takes a decision on Re-
spondent’s Application, be it on the basis of Article 44 of the ICSID Convention or on the
basis of the “rules of international law as may be applicable”, on which Article 42(1) relies.
Faced with grima facieserious allegation of a clear and fundamental violation of Justice, no
Tribunal or Arbitrator can stand by and affirm that it is left with “no power” to deal with the
matter>®

80. In conclusion, the Tribunal’s mission should be to reverse the Decision of March 10,
2014 (the “Majority Reconsideration Decision”) and to proceed with the examination of the
Respondent’s Request for Reconsideration of September 8, 2013, together with the Respond-
ent’'s Application for Reconsideration dated August 10, 2015, based on the allegation that
Claimants did make material misrepresentations to the Tribunal as to Respondent’s willing-
ness to negotiate fair market value, if and to the extent that the underlying facts for such as-
sumption are of such a nature as decisively to affect the Decision by a fundamental error of
fact and law, and if evidence is supplied that when the Decision was made these facts were
either unknown to or manifestly and erroneously disregarded by the Tribunal and that such
ignorance or disregard was not due to negligence on Respondent’s part.

[Signed]
Andreas Bucher
Arbitrator

8 Another way to address the issue is to refer to well-recognized exceptions to the recognition and enforcement
of a decision’s effect afes judicata including a situation where evidence has been submitted “that the previous
decision is vitiated by a fundamental flaw, such as being tainted by corruption or fraud, resulting from a proce-
dure inconsistent with fundamental due process principles, or having been rendered by a tribunal lacking juris-
diction”: Brower/Heninpop.cit, p. 69.

% See also Brower/Henimp.cit, concluding that “it might not be right to suggest, as the majority in
ConcocoPhillips v. Venezuetid, that the question of a tribunal’'s power to revisit its own findings can be con-
sidered in isolation from the context of the very request” (p. 68/69).





