
561time forward they assumed a certain regularity and 
system.\5l 

Follo.Mng the Jay Treaty, states resorted to international arbitration 
with increasing frequency. During the nineteenth century, more than 
220 arbitrations imol\4ng some 70 different states took place. These 
arbitrations frequently -although not always - ioo\ed formal rules 
go-.eming procedure, indu::ling the submission and e1.0luation of 
e\4dence. Often, the tribunal \i\0S expressly directed by treaty or 
compromis to decide the dispute in accordance v.ith applicable 
principles and rules of la.v.!61 Oi.er a period of time, there e\d\ed 
fi"om these arbitrations oertain procedural rules and practices which 
were subsequently codified and augmented in such instruments as 
the draft arbitral code acbpted by the lnstitut de Cfoit International in 
1875, the Hague Comentions of 1899 and 1907, the ~les ofthe 
Permanent Court of International ilstice and the International Court 
of Justice. and the MocEI Rules on Arbitral Procedure adopted by 
the International Law Commission in 1958. These instruments \i\el"e 
negotiated and drafted by diplomats and lawyers from dh.erse legal 
backgrounds Wio realised that, to be accerxable in cases Wiere the 
jurisdiction ofthe tribunal is inherently consensual, the rules of 
procedulB in\d\ed coUd not be these cf any single legal system. 
Consequently, the rules of procedure that we!B de\eloped by 
§ page "376" the Hague Peace Confe1Bnces and such bodies as 
the lnstitut de Cfoit International and the International Law 
Commission \i\el"e a synthesis of rules drav,,n from the ci\11 law and 
the common law. 

Commercial arbitration between pri1.0te parties also flourished during 
the nineteenth century, but the process was much less formal and 
legalistic than that in\d\ed in arbitrations between states. The 
arbitrators in commercial arbitrations \i\el"e usually merchants or 
traders rather than lawyers, and their decisions \i\el"e generally 
based on trade practices and notions of fairness rather than the rule 
of law. SUch arbitrations were conducted v.ithout formal rules of 
procedu!B and e\4dence. E-.en with the ad\ent of commercial arbitral 
institutions in the late nreteenth and early twentieth centuries,<7l 
commercial arbitration remained an informal and largely non­
legalistic affair. The early arbitration rules a all of the major 
commercial arbitral institutions were largely silent as to procedure 
except '.I.4th respect to the institution of arbitral proceedings and the 
constitution of the tribunal. (8) 

It \i\0S not until the latter part of the twentieth century that 
commercial arbitration became the formal. legal process that we 
know today. This e\{)lution was a natural and inffiHable 
consequence of the fact that arbitration has become the principal 
means of resol\1ng major international commercial disputes. Such 
disputes typically in\d-.e complex factual and legal issues which 
could not be effecti \ely resol\ed without established princi ples and 
rules of procedure. 

As the need for such principles and rules 0\()1\ed, it \i\0S natural for 
the parties and tribunals in\{)l\ed in commercial arbitrations to look 
to the 1.0rious existing codifications of arbitral procedu!B that had 
been formulated in the context of arbitrations between states -
procedures Wiich reflected a compromise between the ci\11 law and 
the common law. 

The e1.0lution of formal procedu!B in commercial arbitration was not 
simply a matter of adopting procedures used in arbitrations between 
states, hcMe-.er. There'MlS a mo!B pragmatic aspect of thi s 
e\{)lution: international commercial arbitration, like arbitration 
between states, typically in\{)l\.eS parties, counsel and arbitrators 
fi"om different legal systems . If the process of commercial arbitration 
is to work efficiently and effecti-.ely. it must accommodate this legal 
di1.ersity. 

E-.en today, the rules of commercial arbitral institutions such as the 
ICC and the LCIA contain >,,ery little in terms of the procedure that is 
to go-.em the conduct of the arbitration. In general, these rules 
permit the parties to agree on the procedure to be followed by the 
tribunal in conducting the arbitral proceedings. In practice, hcMe-.er, 
most ofthe procedures and rules concerning e\1dence in major 
commercial arbitrations are the same as those found in arbitrations 
between states and arbitrations between states and pti1.0te parties. 
§ page "377" Thus, many ofthe pro.1sions in the UNCITRAL 
Arbitration ~les and the IBA Rules of E\1dence ha-.e counterparts in 
the rules of the Permanent Court of Arbitration (including these in 
the Hague Conl.enlions) and in the ICSID Arbitration ~les . 

Turning now to the particular principles and rules of El'Adence that are 
common to most international arbitrations. 

a. Admissibility of Evidence 



562Because of the use of jLJ'ies in the common law system, common 
law procedure is characterised by technical , restricti1.e rules of 
e\4dence v.tich may preclude the admission of documentary or 
testimorial e\idence for lack of sufficient re18'.0nce, materiality or 
credibility. In common law jurisdictions, considerable time and effort 
are often spent in pltlCedural wangling concerning the admissibility 
of particular elAdence. Historically, international tribunals ha1.e had 
little patience v.ith such practice and hal.e taken the \iew that they 
should hear and consider e1.erything that each party has to say 
concerning the disp_.rte. The tribunal itself determines the relevance, 
materiality and pltlbati1.e 1alue of all e\Adence submitted by the 
parties, and does not need to hear argument from the parties 
concerning these matteis. It is for the parties to submit the e\4dence 
and for the tribunal to e\0uate it. Thus, in the South-West Africa 
cases, in responding to objections by the applicant's agent 
concerning testimony ofthe respondent's witness, the President of 
the International Court of Justice<9) stated: 

The e\4dence -Mii remain on the record; the Court is 
quite able to evaluate e\idence, and if there is no 1alue 
in the elAdence, tren there will be no value gi1.en to 
this part ofthe e\idence ... This Court is not bound by 
the strict rules of e\Adence applicable in municipal 
courts and if the e\Adence established by the witness 
does not sufficiently comey that the e\idence is 
reliable in point of fact, then the Court, of course, 
deals with it accadingly v.tien it comes to its 
deli beration.110l 

Although international tribunals v,,;11 generally admit any e\Adence 
that a party deems necessary to establish its case, a tribunal 
always has authority to retermine that e\4dence is inadmissible in 
apprDpriate circumstances. E\idence may be excluded if it is unduly 
burdensome, duplicati1.e, defamatory or ob\Aously irrelevant. 

The authority of an international arbitral tribunal to determine the 
admissibility and the probati-..e 1alue of any e>.idence submitted to it 
has been codified by the International Law Commission in its Model 
Draft on Arbitral ProcedJreJ11i by the United Nations Commission 
on International Trade Law (UNCITRAL) in its Model Law on 
International Commercial Arbitration, (121 by E9 page ::Il.fL the 
International Bar Association in its Rules of E\idence,(131 and in Ire 
rules of various arbitral institutions such as the International Centre 
for Settlement of ln\.eSlmfflt Disputes, <14 l the International Olamber 
of Commerce(1 5l and the London Court of International Arbitration.<16 l 

b. Burden of Ftoof and Standard of Proof 

As a general rule, a party to an international arbitration has Ire 
burden of pru.ing the facts necessary to establish its claim or 
defence. The standard of proof - i. e ., the quantum or degree of proof 
used to determine Wiether this burden has been discharged - has 
not e\Ol\.ed into a general rule, hcme-..er. As Judge Buergenthal has 
obser\.ed: 

What standard of proof to apply in a gi-..en case is yet 
another question that is r:i importance to international 
judicial fact-finding. There is ne-..ertheless -..ery little 
international precedent on the subject. (17) 

International arbitration con1.entions, national arbitration laws, 
compromis, arbitration rules and e>.en the decisions of arbitral 
tribunals are almost uniformly silent on the subject ofthe standard of 
proof. This fact is in part a reflection r:i the general rule that an 
international tribunal has discretion to determine the probati 1.e \Slue 
of all elAdence submitted by the parties. Such discretion is 
inherently subjecti-..e; the tri bunal must decide for itselfWiether, 
based on the e\Adence submitted by the parties, the truth of a 
particular claim or defence has been established. This discretionary 
authority by its nature irl\Ates an entirely personal assessment of 
elAdence by the tribunal. 

In assessing the e\Adence, arbitrators will generally apply standards 
with which they are familiar as a result r:i theirO\Ml particular legal 
background. Generally speaking, in common law systems courts 
apply tre 'preponderance of the e>.idence' or 'balance of probability' 
standard in non-criminal cases, whereas in cil.41 law systems Ire 
standard of proof is one of 'l'intime cornAction du juge' . As applied in 
international arbitration, there appears to be little practical difference 
between these standards, as shoM'l by the frequency wth which 
arbitrators from different legal systems concur in the fact-finding 
process. 

A higher standard of proof may be applied in cases irn.ollAng 



563particularly sensiti1.e allegations ofvvmngdoing such as conduct 
contra bonos mores. For example, the European Court of Human 
Rights has held that allegations that a state has engaged in 
practices imol\4ng torture or other inhumane treatment of prisoners 
must be pro\ed 'bet._on::l a reasonable doubt'. r1si And the Inter­
American Court of i:9 page "379" Human Rights has held that 
allegations that a state has carried out or tolerated a practice of 
disappearances in its tenitory must be pro\ed 'in a con\4ncing 
manner'.(19! A higher standard of proof may also be applicable in 
cases imol\4ng allegations of bribery, fraud, corruption or extortion. 
For instance, the Iran-United States Oaims Tribunal has held with 
respect to allegations of bribery that, 'If reasonable doubts remain, 
such an allegation camot be deemed to be established' _(20) 

It could be argued that more fi"equent articulation of the standard of 
proof by international tribunals would enhance the appearance of 
fairness in international arbitration. As Lord Hewart olbser\ed, 'it ... is 
of fundamental importance that justice should not only be done, but 
should manifestly and undoubtedly be seen to be done'. (21 i 

On the other hand, the increasing use of international arbitration, 
coupled wth the relati1.e infrequency of challenges of arbitral 
awards,l22l suggests that in fact international arbitration is wdely 
perceil.ed as an inherently fair process, no!Wthstanding the general 
practice of international tribunals to refrain from articulating the 
standard of proof used to decide cases. 

c. Direct and Indirect Evidence 

With respect to both documentary el.1dence and testimonial 
e\4dence, international tribunals distinguish between 'direct' or 
'primary' el.idence and 'irdirect', 'secondary' or 'circumstantial' 
e\4dence. The direct e\Adence of a document is the document 
itself. (23) A copy of the cbcument or testimony as to the content of 
the document by a person \Mio has read it is indirect El'Adence. 
Direct testimonial el.idence is the testimony of a witness who has 
personally olbser\.ed a fact or 81.ent. The affi~t of such a witness. 
as well as testimony of a \'Vitness whose kno'Medge is deril.ed from 
a third person ratherthan personal obseMtion (i.e., 'hearsay' 
testimony), are indirect e>Adence. 

In international arbitration, the distinction between direct or primary 
el.idence and indirect or secondary el.idence in\.Ol\.eS the weight of 
the el.1dence, not its admissibility. Direct e>Adence is preferred and 
will generally be gi1.e11 more weight than indirect e\4dence. 
Ne\ertheless, indirect el.idence is generally accepted by 
international tribunals, ard if direct el.1dence is not 8'.0ilable, indirect 
e\4dence is the only method a proof. Similarly, if direct e\4dence is 
impeached, indirect e\Adence may be decisi1.e. 

In determining the weight to be gi1.en indirect e\Adence, a tribunal will 
consider Wiether there is an accep:able reason for the non­
production of direct e>Adence. In cases a nationalisation or ci\41 
unrest, for example, documents constituting direct el.idence are 
often lost or destroyed. A party who submits indirect e\Adence 
without offering conl.1ncing proof that direct el.1dence is not a'klilable 
risks an ad1.erse award.124) In e\eluating indirect e>Adence, a tribunal 
wil I also consider Wiether corroborating e\Adence is a1,0ilable. 

d. Presumptions and Inferences 

In the absence of direct el.idence, international tribunals often 
presume or infer facts on the basis of other prmen or accepted facts 
(such pro\€n or accepted facts constitute indi rect e\4dence). A 
presumption or inference in fa\.OUr of one party in e1fect puts the 
burden of proof on the other party. As Bin Qieng obserl.ed in his 
classic work on the general principles of law applied by international 
tribunals, 'it is legitimate for a tribunal to presume the truth of certain 
facts or of a certain state of affairs, lea\4ng it to the party alleging the 
contrary to establish its contention'. (2S) 

The use of inferences by international tribunals is illustrated by the 
decision of the International Court of Justice in the Corfu OJannel 
case. There, the Uiited Kingdom alleged that Albania was 
responsible under international law for damage and loss of li fe 
caused by the explosion of mines in Albanian tenitorial \M3ters. 
Albania denied any complicity in or kncmedge ofthe laying of the 
mines, but admitted tmt such kno'Medge, if it existed, 'M>Uld ioo1.e 
Albania's responsibility. The United Kingdom could not produce 
direct e\4dence of such kno'Medge, and the Court refused to 
presume such knowledge merely on the basis of the fact that the 
mines were located in Albania's tenitorial \M3ters. The Court 



564recognised, h0Ne1.er, that the fact that the injury complained of 
occurred in waters subject to the exclusi..e tenitorial contml of 
Albania limited the meth:x:ls a proof a\0ilable to the United 
Kingdom. In this connection, the Court said: 

the fact of this exclusi..e territorial control exercised by 
a State v.ithin its frontiers has a bearing upon the 
methods of proof a'.0ilable to establish the knoYIAedge 
of that State as to such e>.ents. By reason of this 
exclusi..e control, the other State, the \Actim of a 
breach of international law, is often unable to furnish 
direct proof of facts gil.ing rise to responsibility. Such a 
State should be a110\l.€d a more liberal recourse to 
inferences of fact and circumstantial e\Adence. This 
indirect elAdence is admitted in all systems of laV>.{ and 
its use is recognized by intemationaf decisions. It 
must be regarded as of special weight v.tien it is 
based on a series of facts linked together and leading 
logically to a single conclusion. 

The Court must examine therefore whether it has been 
established by means of indirect e\Adence that Albania 
has knowledge of min&laying in her tenitorial 
waters_(26J (Emphasis added). 

E9 page "381" 

On the basis of such indirect e>.1dence, the Court imputed 
knowledge of the mines to Albania. l27l 

Tribunals often draw inferences from a party's conduct. For example, 
a party's failure to object may gi..e rise to an inference that the party 
agrees to or accepts the matter in issue ifthe circumstances are 
such as to call for a positi..e reaction if an objection exists. Thus, in 
the Temple of Preah Vihearcase, the International Court of Justice 
inferred Siam's acceptance in 1908--1909 of a map prepared by 
French authorities in connection with the delimitation of the 
boundary between Siam, as Thailand was then knav\ln, and 
Cambodia, which at the time was part of French lndo-Oii na. The 
map was prepared pursuant to a treaty entered into by France and 
Siam in 1904. The treaty prcruded that the boundary bet\Mlen 
Cambodia and Siam in the \Acinity a Preah Vihearwas the 
watershed line. It also prol.ided that a mixed Franeo-Siamese 
boundary commission \l\UJld be established to determine the exact 
course of the boundary. The mixed commission was established in 
due course. It sur..eyed the frontier and fixed the boundary. The final 
stage in the delimitation prDCeSs was the preparation and 
publication of maps. Because the Go\ernment of Siam lacked the 
technical resources to prepare the maps, it requested the French 
Go\emment to do so. The French authorities proceeded to prepare a 
series of 11 maps, includng the so-called 'Annex I map' that 
delimited the boundary in the \Acinity of Preah Vi hear, which was 
subsequently disputed by Cambodia and Thailand. The Annex I map 
shCMed Preah Vihear as being situated in the tenitory of Cambodia. 
The map was not signed by the mixed commission and was not 
formally incorporated in the boundary treaty. In pmceedings before 
the International Court of Justice, Thailand argued that the Annex I 
map was in emr and at 1.0riance with the treaty because the 
boundary delimited on the Annex I map l.\0S not the watershed line. 
According to Thailand, the true watershed line placed Preah Vi hear 
in Thai tenitory. 

The Court, ho.\e\€r, ne\er reached the question of whether the 
Annex I map was in emr. It found that the manner in Viklich the map 
was communicated to the Siamese Go\emment and publicised 
else\M)ere called for a positi..e reaction from Siam if it did not accept 
the map as representing the parties' agreement as to the boundary. 
The particular circumstances which the Court found called for a 
positi\€ reaction if Siam did not accept the map were the following: 

It is clear from the record that the publication and 
communication of the ele\en maps ... including the 
Annex I map, 'l'.0S something of an occasion. This was 
no mere interchange bet\Mlen the French and 
Siamese Go\errrnents, though, e..en if it had been, it 
could ha\€ sufficed in law. On the contrary, the maps 
were gi\€n wide publicity in all technically interested 
quarters by being also communicated to the leading 
geographical societies in important countries, and to 
other circles regionally interested; to the Siamese 
legations accredted to the British, German, Russian 
and United States Go\emments; and to all the 
members of the Mixed Commission, French and 
Siamese. Therull ori.Qinal distribution consisted of 
about one hundred E9 page "382" and sixty sets of 
ele..en maps each. Fifty sets a this distribution were 



565allocated to the Siamese GO\emment.1:28) 

In light of these circumstances, the Court concluded: 

it is clear that the circumstances were such as called 
for some reaction, v,,ithin a reasonable pelioo, on the 
part of the Siamese authorities, if they wished to 
disagree \11.ith the map or had any serious question to 
raise in regard to it. They did not do so, either then or 
for many years, and thereby must be held to hale 
acquiesced. Qui tacet consentire videtur si liquid 
debuisset ac pduisset. \29) 

On the basis of Siam's acquiescence, the Court inferred Siam's 
acceptanoe of the Annex I map and held that Cambodia had 
so\ereignty O\erthe disputed area. The Court explained its 
reasoning as follow;: 

The Court howelff considers that Thailand in 1908-
1909 did accept the Annex I map as representing the 
outoome of the wot1< of delimitation, and hence 
recognized the line on the map as being the frontier 
line, the effect of which is to situate Preah Vihear in 
Cambodian territory ... 

The Court consida-s that the acceptance of the Annex 
I map by the Parties caused the map to enter the 
treaty settlement and to become an integral part of it 
... The Parties at that time [1908] adopted an 
interpretation of the treaty settlement v.tiich caused 
the map line. in so far as it may ha1.e departed from 
the line ofthe watershed, to pre'klil O\er the rele1.0nt 
clause of the treaty.())) 

lnferenoes from a party's failure to object often arise in a commercial 
context. Tu.ls, the lran-Urited States Oaims Tribunal has repeatedly 
held that a party's failure to object to in\Clices in a timely manner 
giloeS rise to a presumption that the irwices are correct. (31 ) and that 
a party's failure to oqect in a timely manner to alleged defects in a 
contractor's wot1< rai ses serious doubts as to the existence of such 
defects . (3Z) 

A tribunal may also draw an ad\erse or negati\e inference from a 
party's failure to produce e'.idence knO'Ml or presumed to be in its 
possession. International tribunals generally ha1.e authority to order 
the production of e\4dence, and a party v.tiich has been ordered to 
produce e\4dence in its possession is under an obligation to do so. 
The failure of a party to produce e'.idence in its possession may gi\e 
rise to an inference that the e\4dence is ad\erse to the interests of 
that party. The nature of the inference -Mii depend on the particular 
circumstances in\{)l\ed. In the /NA case, fDr example, Iran failed to 
~page "383" produoe documents supporting and explaining its 
1.0luation of certain expropriated prnperty. The Iran-United States 
Claims Tribunal inferred from this failure to produce e'.idence that 
Iran's valuation did not reflect the value r:i the property in question. 
The Tribunal said: 

The report's numernus references to special rules and 
directi\eS of Cll also make it impossible for the 
Tribunal to judge the validity of the \eluation 
techniques used. The Respondent has furnished 
neither the texts of such rules and directi\es nor the 
underlying documents, although it was ordered to do 
so. The Respondent's attempt to excuse its non­
compliance with the Tribunal's order by merely stating 
that the documents Vl/ere \duminous' is not 
con'.incing ... In assessing the e>.identiary '.\eight of 
the Amin report, the Tribunal must draw negati1.e 
inferenoes from the Respondent's failure to submit the 
documents Wiich it was ordered to produce. In sum, 
the Amin report is so qualified and limited, and so 
influenced by unexplained, specially adopted (and not 
generally accepted) accounting techniques, that it 
cannot be considered to reflect the \0lue of Shargh at 
the time of nationalization. (33) 

The Tribunal's statement that it found Iran's excuse for failing to 
produce the documents 'not con\4ncing' is important. To draw an 
inference against a party for failure to produce e>Adence not 
reasonably belie\ed to be in the party's possession would expose 
the award to nullification m such grounds as denial of justioe and 
contra\ention of the principle of equality of the parties. For this 
reason, a tribunal v,,;11 be reluctant to draw a negati \e inference 
unless it is conlAnced that the party which has fai led to produce the 
e\4dence in question is in fact able to produce the e\4dence. 



566Inferences and presumptions generally are nct conclusi1.e and may 
be rebutted by rele1.0nt e\idence. As Sandifer obserloed, 'Any party 
relying upon ... a presumption in place of assuming a primary 
burden to establish by competent e\idence allegations on which he 
relies does so at his a.Ml risk'. (34) 

The!B may be an issue, howe1oer, as to v.klether the a1.0ilable 
e\idence is sufficient to a.ercome a presumption. Thus, in the 
Tempe of Preah Vihearcase, Judge Spender, disagreeing with the 
majority, considered the 91.1dence sufficient to O\efcome any 
inference or presumption that Thailand had accepted the Annex I 
map. In his dissenting opnion he said: 

In the face of the facts stated - al I cf which are 
established beyord contr01.ersy - it is an unproducti-.e 
exert:ise to ha1.e recouro;e to presump:ions or 
inferences ... No presumptions can be made and no 
inference can be drav.n v.klich are inconsistent \Mth 
facts incontrO\erlibly established by the e\idence. 
These facts admit of only one conclusion, namely: 
that the frontier line on Annex I was nct a line agreed 
upon by the Mixed Commission as a delimitation of 
the frontier of the Dangrek. (.l5j 

§ page "384" 

e. Judicial Notice 

An arbitral tribunal is rot required to base its decision solely on the 
e\idence p!Dduced by the parties. It may take judicial notice of facts 
that are so v..ell kllOWl or so easily \erified that any kind of formal 
proof IMlllld oblAously be superfluous. Di1fe1Bnt tribunals ha1.e taken 
notice of such facts as historical e-.ents, (36) treaties,{37l legislatil.e 
enactments\38) and documents in the public domain.i39l 

Also, although internatiorial tribunals will generally hear e\idence of 
the applicable law if offered by the parties, they frequently apply the 
principle of Jura novit curia, v.klich amounts to judicial notice of the 
applicable law. Thus, the International Court of .1.Jsti ce has said, 'as 
an international judicial organ, [the Court] is deemed to take judicial 
notice of international law'.t40)Similarly , tribunals in commercial 
arbitrations are deemed to know the applicable municipal law or to 
be able to ascertain it without e\idence submitted by the parties. (41 l 

The!B is no definiti1.e list of the matters of \Mlich judicial notice may 
be taken by international tri bunals . In each case, it is for the 
particular tribunal to decide in light of the rele1.0nt circumstances. As 
Judge HJber said in the Island of Pa/mas case, 'It is for the 
Arbitrator to decide both v.klether al legations do or - as being \M thin 
the kr.oWedge of the tribunal - do nd: need elAdence in support and 
whether the elAdence produced is sufficient or not' _(42J 

R. The Procedural Law Applicable to Evidence 

a. Arbitrations between Private Parties 

Inherent in the principle of territorial sO\ereignty is the right of e1.ery 
state to regulate conduct vvithin its O\M1 territory. As Brierly put it: 

At the basis of international law lies the notion that a 
state occupies a definite part of the surface of the 
earth, within v.tich it normally exercises, subject to 
the limitations imposed by international law, 
jurisdiction O\ef persons and things to the exclusion of 
the jurisdiction of other states. When a state 
exert:ises an authority of this kind 01.er a certain 
territory it is popularly said to ha1.e 'sO\efeignty' O\ef 

the territory. (43l 

Thus, the conduct of arbtrations between pri1.0te parties, which 
compromise most international commercial arbitrations, is in 
principle always subject to the @!>page~ jurisdiction of the 
state v.kle!B the arbitration takes place. If, for example, tVi.O pri1.0te 
parties agree to arbitrate a commercial dispute in France, the 
conduct of the arbitration >Mii be subject to any mandatory rul es of 
French law regardless of the law that gO\ems the substanti-.e issues 
in the case. 

Occasionally in arbitrations between pri\0le parties, the parties 
agree that the corduct of the arbitration wi II be gO\emed by some 
law other than the municipal law of the state in Viklich the arbi !ration 
takes place. For example, they may agree that the arbitration \'Vi ii be 
go1.emed by 'transnational law', ' international law' or 'general 



567principles of law. Such efforts to remme the arbitration from the 
reach of the municipal law of the seat of the arbitration are 
commonly referred to as 'detocalisation' of the arbitration. The extent 
to which the parties themsel-.es can delocalise the arbitration will 
depend on the particular municipal law in\d'.ed. The municipal laws 
of France and Switzerland, for example, contain few mandatory 
procedural rules applicable to international arbitration, lea\Ang it to 
the parties and the tribunal to determine such rules. The laws of Italy 
and the United Kingdom. on the other hand, contain more in the way 
of mandatory rules and are generally more intrush.e in the arbitral 
process. The subject of delocalization has attracted a good deal of 
scholarly debate, particularly with respect to its implications for the 
enforcement of awards.1.441 Redfern and Hunter ha-.e explained the 
rationale for the notion of delocalization as follows: 

The intention undel1ying the detocalisation theory is a 
sensible one. It is to grant freedom to international 
commercial arbitration fmm the constraints of di1ferent 
national legal systems. and so make the place of 
arbitration a matter of no legal significance. Ari arbitral 
tribunal WJUld not need to be concerned with the law 
of the place in which the arbitration \\0S being held; all 
that it IMlllld need to do 1NOuld be to comply with the 
requirements of international public order (including, in 
particular, the requirement r:i a fair hearing) so as to 
ensure the international acceptability of its award.<4Sl 

Whate-.er may be the merits of delocalization from the standpoint of 
judicial philosophy, ha.\e\sr, pri10te parties to an international 
arbitration may expose the award to challenge in the courts at the 
seat of the arbitration if they disregard mandatory rules of municipal 
lawJ46l 

Municipal law typically contains pro'IAsions concerning such 
procedural matters as the appointment of arbitrators, the challenge 
of arbitrators, interim measures of protection. the form and 10lidity of 
the arbitral award, and the grounds and procedures for recourse 
against an award. Municipal law generally contains few mandatory 
rules concerning el.iden:e in international arbitrations, ha.\e-,er. 
While some 1.0riations occur in municipal law v.ith respect to such 
~ page "386" matters as the use of oaths and the preparation of 
witnesses, most municipal legal systems lea1.e el.identiary matters 
in international arbitrations largely to the discreti on of the tribunal 
and the agreement of the parties. 

b. Arbitrations between States 

The situation VI.4th respect to the applicable procedural law in 
arbitrations bet~n so-.ereign states is quite different. The reason, 
again, is grounded in the notion r:i so-,ereignty. As Browilie has 
stated, 'The sm.ereignty and equality r:i states represent the basic 
constitutional doctrine of the law r:i nations, which gO\srns a 
community consisting primarily of states hal.ing a uniform legal 
personality'. 147l 

A state may agree to limitations of its sO\sreignty in fa\Ollr of 
another state, 148) but such limitations v.ill not be presumed.<49l If two 
states agree to arbitrate in the tenitory of a third state, they do not 
thereby subject the condu:t a the arbitration to the municipal law of 
the third state; the arbitration will be g=ed by public international 
law. In most cases, the parties to the arbitration will agree with the 
state in whose territory the arbitration takes place to confer 
immunity upon the arbitral proceedings and the participant.<50l 
Similarly, institutions such as the Permanent Court of Arbitration 
which conduct arbitrations between sa'<ereign states usually ha-.e 
immunity agreements -Mth the states in vklich they are located_(51 l 
E-.en without such an agreement, hCMe1.er. the principles of 
so-.ereignty and the eq..1ality r:i states 1NOuld preclude the application 
of municipal law to the arbitration. 

Of course. the states that are parties to the arbitration could, as an 
attribute of their smereignty , agree to submit the conduct of the 
arbitration to municipal lw , but to do so WJUld be extraordinary. 
Mann summed up the practice r:i states with respect to the 
procedural law in arbitrations between states as follOViB: 

Though there ism compelling reason a principle or 
logic vkly in a g\€11 case States should not decide 
upon arbitration under the law of a particular State, it 
has so far been the uniform practice to di\Orce 
arbitration between States entirely from any system of 
municipal law, and to submit it to public international 
law. This seems to be generally acceried or 
assumed, but is hardly e-.er stated in express terms . 



568The tribunal cannot help of course, ha\Ang its seat and 
its hearings in national tenitay and this probably 
presupposes the consent cf such tenitory's sO\ereign. 
But his law does not reach the arbitration between 
States. Thus the arbitration wi II follow its CJM1 

procedural rules, vvhether they are laid dawn in the 
compromis or deri\Sd fmm a multilateral Com.ention 
such as the Hag..1e Comention cf 1907 or fi"om general 
international @9 page "387" law. It follows that the 
arbitrators may be at liberty to hearwtnesses on oath 
e1.en where the lex loci precludes arbitrators from 
administering oaths. ex, to take another example, the 
award is not subje:t to the requirement. kn0M1 to 
many systems of municipal law, according to \Miich it 
must be deposited with the local court.(521 

The specific procedural rules applicable to arbitrations betv.een 
states, including rules cmceming e\Adence, will be those set forth in 
the comprcmis. in any ClJPlicable arbitration treaty or. if the case is 
before an international institution such as the Permanent Court of 
Arbitration or a claims ccmmission, in the institution's rules. The 
Hague Comentions of 1800 and 1907 also contain rules of procedure 
vvhich apply to arbitrations between parties to the Conl.entions in the 
absence of other procedural rules. In addition, as discussed infra, 
there has e.ol\Sd from the practice of states before international 
tribunals a number of procedural rules and practices vkii ch are 
generally applicable to arbitrations between states because oftheir 
widespread acceptance and application. 

c. Arbitrations between States and Private Parties 

The procedural law applicable to arbitrations bet'vl.€en states and 
pri\0te parties is more problematic. Although such arbitrations ha1.e 
occurred since the mid-nineteenth century, l53) the question of the 
applicable procedural law was not addressed in any meaningful way 
by a tribunal until the Aramco case\54) in 1958. That case il'l\d\Sd a 
dispute under a concession agreement between Saudi Arabia and 
the Arabian American Oil Company. With respect to the law 
applicable to the merits of the case, the compromis p!D'>Aded that 
the dispute WJuld be resol\Sd in accordance with the law of Saudi 
Arabia in so far as it illl.Ol\Sd matters within the jurisdiction of Saudi 
Arabia, and in accordance \Mth the law deemed applicable by the 
arbitration tribunal in so far as matters beyond the jurisdiction of 
Saudi Arabia '.\ere con:erned. The compromis l.\0S silent wth 
respect to the procedural law applicable to the arbitration. Although 
the seat ofthe arbitration was Gene\a, the tribunal concluded that 
considerations of sm.ereign immunity precluded Swiss law fi"om 
gO\emi ng the conduct of the arbitration: 

Considering the jurisdictional immunity of foreign 
States, recognized by international law in a spirit of 
respect for the essential dignity r:i so1.ereign power, 
the Tribunal is unable to hold that arbitral proceedings 
to which a S01.ereign State is a Party could be subject 
to the law of another State. Any interference by the 
latter State WJuld constitute an infringement of the 
prerogati1.eS of the State vvhich is a Party to the 
arbitration. This 'Mluld render illusory the award gi1.en 
in such cirt:umstances. For these reasons. the 
Tribunal finds that the Law cf Gene\0 cannot be 
applied to the present arbitration.<55) 

~ page "388" 

The tribunal held that the conduct of the arbitration was to be 
go1.emed by intemationa law and particularly the rules set forth in 
the International Law Commission's Draft Con1.ention on Arbitral 
Procedure: 

It follows that the arbitration, as such, can only be 
go1.emed by interrational law, since the Parties ha1.e 
clearly expressed their common intention that it 
should not be gO\emed by the law cf Saudi Arabia, 
and si nee there is no ground for the application of the 
American law ofthe other Party. This is not only 
because the seat of the Tribunal is nd in the United 
States, but also be:ause of the principle of complete 
equality of the Parties in the proceedings before the 
arbitrators . It is true that the practice cf the SIM ss 
Courts has limited the jurisdictional immunity of 
States and does not protect that immunity, in disputes 
of a pri\0\e nature, when the legal relations between 
the Parties ha1.e been created, or \Mien their 
obligations ha1.e to be performed, in SWtzertand. The 



569Arbitration Tribunal must, hCMe\Sr, take that immunity 
into account when determining the law to be applied to 
an arbitration v.tich will lead to a purely declaratory 
award. By agreeing to fix the seat ofthe Tribunal in 
Switzerland, the fOreign State which is a Party to the 
arbitration is not presumed to ha>.e surrendered its 
jurisdictional immunity in case of disputes relating to 
the implementation ofthe 'compromis' itself. In such a 
case, the rules set forth in the Draft Comention on 
Arbitral Procedure, adopted by the International Law 
Commission ofthe United Nations at its filth session 
(New York 1955), should be applied by analogy_(56) 

A different result was reached in the BP case, ('57) which imol\ed the 
exprDpriation of a petrdeum concession in Libya. There, the 
arbitrator held that the procedural law of the arbitration IM'.IS Danish 
law because the seat of the arbitration was Copenhagen. The 
arbitrator ackncmledged that the application a municipal law to the 
arbitration imposed a limitation on Libya's so.ereign immunity, but 
found such limitation to be 'within the limits of international law': 

The Tribunal camot share the 'view that the application 
of municipal procedural law to an international 
arbitration like the present one 1NOuld infringe upon 
such prerogati>.es as a State party to the proceedings 
may ha1.e by 'virtLE of its so.ereign status. Within the 
limits of international law, the judicial or executi>.e 
autluities in each jurisdiction do, as a matter both of 
fact and of law, impose limitations on the SO\Sfeign 
immunity of other States within such jurisdictions. (58) 

The Topco/Ca/asiatic<59> case and the Uamcd6D) case al so i n\d\ed 
exprDpriations of petroleum concessions in Libya. In both cases, the 
arbitrators held that the municipal law a the seat of the arbitration 
was not applicable to the arbitration. In the Topco!Ca/asiatic case, 
the arbitrator adhered to the reasoning of the tribunal in the Aramco 
case, holding that , for reasons of so.ereign immunity, the arbitration 
was QO\effied by international law.\6 1l In the Uamco case, the 
arbitrator found that it was an acc~ed principle of international law 
that the rules of procedure IMlich 1:9 page "389" gD\Sfn an 
arbitration between a state and a pri'.ete party are determined by 
agreement of the parties or, failing such agreement, 'by decision of 
the Arbitral Tribunal, irdependently of the local law of the seat of 
arbitration' . (62l Because Liamco and Libya had not agreed on the 
procedural law to be applied, the arbitrator- like the t ribunal in the 
Aramco case - decided that the rules set forth in the International 
Law Commission's Draft Con1.ention on Arbitral Procedure should 
go1.em the conduct of the arbi tration. (63) 

In the Aminoil case,(64l \llkiich imol\ed the nationalisation of an oil 
concession in Kuwait, the American Independent 0 1 Company and 
the State of Kuwait agreed that the arbitration VlKlUld be subject to 
'any mandatory prm.isions of the place IMlere the arbitration is held', 
which was Paris. The tribunal found, howe\er, that the parties had 
not submitted the condLCt a the arbitration to the municipal law of 
France. With respect to the parties' agreement that the arbitration 
1NOUld be subject to any mandatory pro'vi sions of the law at the seat 
of the arbitration, the tribunal said: 

this does not in the least entail of itself a general 
submission to the law a the tribunal's seat which was 
designated as Paris . In actual fact the Parties 
themsel\eS, in the A rbitration Agreement, pro'vided the 
means of settling the essential procedural rules, when 
they conferred on the Tribunal the power to 'prescri be 
the procedure applicable to the arbitration on the basis 
of natural justice and of such principles of 
transnational arbitration procedure as it may find 
applicable' (Article IV, 1), which was done by the 
Rules adopted on 16 July 1980. 

Ha'ving regard to the way in Wiich the Tribunal has 
been constituted, its international or rather, 
transnational character is apparent. It must also be 
stressed that French law has always been >.ery liberal 
concerning the procedural law of arbitral tribunals, and 
has left this to the free choice a the Parties who, 
often, ha>.e not had recourse to any one gi \ell national 
system. French lw has thus befriended arbitrations 
the transnational character of vklich has been well in 
e'vidence. (tiS) 

Thus, the tribunal in the Amino!/ case concluded that, pursuant to 
the comprcmis and consistent with the law of the seat of the 
arbitration, it had the power to prescribe procedural rules 'on the 



570basis of natural justice and of such principles of transactional 
arbitration procedure as it may find applicable'. 

In recent years, many arbitrations betvveen smsreign states and 
pri\0te parties ha1.e been put beyond the reach of municipal law by 
the Con\.ention on the Settlement of ln\eStment Disputes between 
States and Nationals of other States ('Washington Conl.en!ion').i66l 
The Washington Conl.en!ion established the International Centre for 
Settlement of 111\oeStment Disputes (ICSID) to prcrude facilities for 
conciliation and arbitration cfill\oeStment disputes between states 
and nationals of other states. The Washington Con1.ention exempts 
such arbitrations from municipal law for procedural purposes. Under 
the terms of the Con1.ention, state parties agree (i) that the 
procedu~ applicable to ICSID arbitrations shall be §i page 
•390• gmsrned by the Washington Con1.ention (which, itself. 
constitutes international law) and the rules promulgated thereunder; 
(ii) that awards rendered by ICSID tribunals shall not be subject to 
any appeal in municipal courts or to any cther remedy except those 
prO\ided for in the Comention; t67) and (iii) to enforce the pecuniary 
obligations imposed by an ICSID award as if it were a final judgment 
of a court of that state. (68) 

RI. Documentary Evidence 

a. The Predilection for Documentary Evidence 

Historically, international arbitral tribunals ha1.e gi1.en greater weight 
to documentary e\Aden:;e than to testimonial e\4dence. According to 
Sandifer: 

Probably the most outstanding characteristic of 
international judicial procedure is the extent to \Miich 
reliance is placed in it upon the IMitten w:ird, both in 
the matter of pleadings and of e>.idence, but especially 
the latter. It may be said that e'.idence in IMitten form 
is the rule and direct oral e>Adence the exception.lli9) 

Although oral e\4dence is ncm common in international procedure, 
tribunals V\411 generally treat documents which came into existence 
when the e1.ents gi\4ng rise to the dispute occurred as ha\4ng more 
probati1.e 1elue than testimonial e\4dence. Witnesses are sometimes 
deliberately untruthful , truthful witnesses are sometimes mistaken in 
their recollection of facts, and e1.en truthful vvitnesses who 
accurately recall the facts are sometimes discredited by adroit 
cross-examination so as to obscure the truth. On the other hand, 
contemporaneous documents that were generated vvithout a '.ifN>! to 
implDIAng either party's pcsition in the dispute and which record or 
othervvise tend to prm.e the facts in issue are generally considered 
to be credible e'.idence, subject to any issues there may be as to 
the authenticity of the document. 

The reasons for the priority gi\en to documentary e\4dence in 
international procedure were summarised by Bin Cheng as follOv11S: 

'Testimonial e\4dance', it has been said, 'due to the 
frailty of human contingencies is most liable to arouse 
distrust'. On the other hand, documentary e\4dence 
stating, recording, or sometimes e1.en incorporating 
the facts at issue, witten or executed either 
contemporaneously or shortly after the e\ents in 
question by persors ha>Ang direct knov.iedge thereof, 
and for purposes other than the presentation of a claim 
or the support of a contention in a suit. is ordinarily 
free from this distrust and considered of higher 
probati\0 1elue. (70) 

[!> page "391" 

b. Production of Documents 

As a general rule, the parties to an international arbitration are 
required to produce those documents upon which they rely to prm.e 
their case.t71 l The rules of most international tribunals are designed 
to pre\ffit a party 1i"om being unfairly disad\entaged by the 
unexpected production of e\4dence by the other party. Thus, when a 
claimant files its memorial, it is expected to file at the same time all 
documents in its possession necessary to pro.e any factual issues 
raised in the memorial. Simi larly, when the ~pondent files its 
counter-memorial, it must submit all documentary e'.idence upon 
which it relies for its defence and any counterclaim. The same rule 
applies to repl ies, rejoinders and other IMitten pleadings. 
International tribunals are generally flexible in the application of this 
rule, ho.\e1.er. As Judge H..Jber noted in the Island of Pa/mas case: 



571HOM!1.er desirable it may be that e\Adence should be 
produced as complete and at as early a stage as 
possible, it \M'.JUd seem to be contrary to the broad 
principles apf.lied in international arbitrations to 
exclude a limine, excerx under the explicit terms of a 
conl.en!ional rule, e1.ery allegation made by a Party as 
irrele1.0nt, if it is not supported by el.1dence, and to 
exclude el.idence relating to such allegations from 
being produced at a later stage of the procedure. \121 

The parties must also ha1.e the opportunity to submit to the tribunal 
their obsenkltions on the e\Adence submitted by the other party. As 
Judge Bustamante put it: 

The fair administration of justice requires that e1.ery 
document presented by one cf the parties be knov...n 
by the other or others in opportune time for discussing 
it and submitting to the tribunal the obserl.0!ions that it 
deems necessary_f73) 

c. Discovery 

The right of disco1.ery in international arbitration is generally limited 
to documents Wiich are relied upon in the pleadings of the other 
party. This right is a corollary of the rule that parties to an 
international arbitration are supposed to produce those documents 
upon \Nhich they rely to p-Ol.e their case. American-type disC01.ery ­
under v..hich the parties are required to disclose all rele1.0nt 
documents - is rarely usa::I in international arbitration. As a general 
rule, a party to an international arbitration is under no obligation to 
produce documents ad1.erse to its interests unless ordered to do so 
by the tribunal. 

On the other hand, a party to an international arbitration may 
request documents from the other party, prcruded that such 
documents are identified with reasonable s~ificity. If the requested 
documents are not produced by the other 1:9 page "392" party, the 
party requesting the documents may ask the tribunal for an order 
directing production of the documents. The decision to make such 
an order is enti rely v..ithin the discretion cf the tribunal unless the 
parties ha1.e agread otherwise. Although a tribunal may order the 
production of documents, it does nd ha>.e the povver to compel 
production. If the tribunal orders the production of documents and 
the party against v..hom the order is made does not produce the 
documents IJl.ithout a satisfactory explanation, the tribunal may infer 
that the documents in question are ad\erse to the interests of the 
party that has failed to produce them. Also, the tribunal. or the 
requesting party with tt-e consent of the tribunal, may be able to 
enlist the paMlr5 of the local municipal courts to compel the 
production of the documents. The a1.0ilability cf such judicial 
assistance is generally determina::I by the municipal law at the seat 
of the arbitration. Thus, Article 27 of the UNCITRAL l'lllodel Law 
pro-ides: 

The arbitral tribunal or a party v.ith the appro\01 of the 
arbitral tribunal may request from a competent court of 
this State assistance in taking el.1dence. The court 
may execute tffi request v.ithin its competence and 
according to its rules on taking e\Adence. 

d. Authentication of Documents 

Because of the importance attached to documentary e'l>idence by 
international arbitral tribunals, the authenticity of documents 
sometimes becomes an issue in international proceadings. 
Generally speaking, tt-e rules concerning the production of original 
documents in international proceedings are less strict than in 
municipal law. It has long been established that the 'best e'l>idence 
rule' v..hich requires that the terms cf a document be prOl.en by 
production of the document itself is not applicable in proceedings 
before international tribunals.'74l Moreo>.er, the quality of 
photographic reprnduction today is of such a high standard that it 
ser1.es little purpose to re:iuire an original document unless 
authenticity is an issue. Consequently, international tribunals 
seldom require the submission of original documents. Indeed, in 
many cases - particularly international commercial arbitrations - in 
the interest of expedieocy and by tacit agreement of the parties, 
uncertified copies of orignal documents are routinely accepted 
without question by the tribunal . 

HOM!1.er, the use offraud .Jlent documents in cases before 
international tribunals - e1.en cases imol\Ang s01.ereign states -
\Nhile uncommon is not unknoM'l. (75) If the authenticity of a 
document is challenged, the party submitting the document must 



572pro.e its authenticity by Ylklate\Sf el.1dence is appropliate in the 
circumstances of the case. International tribunals are generally 
flexible and pragmatic in their approach to the authentication of 
documents. The method of authentication v.ill depend on the 
particular document in\d'.ed and the § page "393" circumstances 
surrounding it. A duly certified copy ofthe original document is 
usually deemed sufficient to pro-..e the contents of the original. In 
some cases. howe-..er. rxoduction of the original document may be 
required, particularly if the authentication itself is in issue. 

N. Testimonial Evidence 

a. General Principles 

Testimonial el.1dence. despite its ackncmedged shortcomings, is an 
important means of fact-finding in the international judicial process. 
While documentary e\idaice is in principle preferable, it sometimes 
happens that the availatle documents are not sufficient in and of 
themsel-..es to determine the facts in issue. In such case, the 
tribunal must rely in Ylklole or in part upon testimonial el.4dence to 
reach a decision. 

Historically, witnesses seldom appeared before international 
tribunals. During its entire history, the Permanent Court of 
International Justice heard oral testimony in only one case. (761 
Today, howe1Sr, oral testimony is common in international 
proceedings and the rules go.eming the admission and e\0luation of 
testimonial e\idence are essentially the same as those applicable to 
documentary e\idence. Commenting on the oral phase of the Corfu 
Channel case (the firs! contentious case decided by the 
International Court of Justice), Rcsenne obser-..ed: 

The procedure for the examination r:i witnesses was 
characterized by its liberality, lack of rigidity, and lack 
of strict adherence to municipal practice ... Fmm the 
point of \iew of the Court, the object was that as much 
light as pcssible should be cast upon the matters to 
be discussed and the Parties should be gi-..en e-..ery 
opportunity to defend their point of V.ew. (77) 

Rosenne's comment is an apt description of the approach taken 
today by most internatirnal tribunals with respect to testimonial 
el.4dence. A party \Mii generally be allav\ed to submit any testimonial 
el.4dence it deems necessary to establish its case, subject to the 
tribunal's power to control examination r:i the witness and e1.0luate 
his el.1dence.17l3i 

The general practice of international tribunals v.ith respect to oral 
testimony is to allow counsel to examine witnesses subject to the 
control of the tribunal. Cross-ex a mi nation b.Y._ opposing counsel is 
imeriably permitted. and the tribunal itself 1:9 page "394" may put 
questions to the witness. Ordinarily, the claimant's witnesses 
present testimony first, follav\ed by the respondent's witnesses.<79l 
Usually, the claimant and the respondent may also produce rebuttal 
testimony. In addition, the tribunal itself may call witnesses. 
HO\W1.er, the tribunal does not ha-..e the power to compel witnesses 
to attend the hearing or to testify. If a v.itness refuses to appear, the 
tribunal or a party with the consent of the tribunal may be able to 
apply to a local court for an order that the \Mtness attend the hearing 
and gi-..e testimony. As wth the production of documents, the 
a1.0ilability of such judicial assistance in connection with v.itnesses 
depends on the municipa law in force at the seat of the 
arbitration. tOOl 

b. 'Hearsay' Evidence 

International procedure does not preclude the admission of 'hearsay' 
eli.dence. i. e .. eli.dence rot based on the personal obseMtion of the 
witness. As with other kinds of eV.dence, the issue is usually one of 
e1.0luation rather than admissibility. International tribunals will 
generally admit hearsay eV.dence, but the weight gi1.en such 
el.4dence \Mii depend upon the circumstances of the case, including 
other eli.dence which eitrer confirms or refutes the hearsay 
eli.dence. 

c. Affidavits and Witness Statements 

It is common practice for parties in international arbitrations to 
submit testimonial eli.dence in the form of wtitten witness 
statements - sometimes referred to as 'aflidal.4ts' or 'depositions' -
prepared ex parte, i.e., without the participation of the opposing 
party or the tribunal. l81 I Such statements are generally submitted on 



573the understanding that the IMtness making the statement IMll be 
a1.0ilable during the oral phase ofthe proceedings for cross­
examination or questions by the tribunal. Failure of the IMtness to 
appear for cross-€xamination, if requested to do so by the other 
party, will affect the v..eight gi-.en his written testimony by the 
tribunal and may result in that testimony being deemed 
inadmissible. 

d. Evaluation of Testimonial Evidence 

In international procedure, the tribunal has discretion to assess the 
weight of any elAdence submitted to it. Testimonial elAdence 
intrinsically imol\eS problems of 9\01uation different than those that 
arise in connection wth documentary elAdence. Dfliculties in the 
e1.0luation of documentary elAdence usually concern 13' page 
•395• interpretation of ambiguous documents and occasionally 
in\d1,,0 the authenticity of documents. The situation IMth testimonial 
elAdence is diffe~t. Ambiguities in testimonial elAdence, are, 
generally speaking, easily resol\ed by direct examination. cross­
examination or questions from the tribunal. What is not easily 
resol\ed is the credibility ofthe v.itness. E'klluation of witness 
testi many often i m.oh.es an assessment of the IM tness's truthfulness 
and objectilAty. Such assessment will necessarily in1.ol1,,0 an 
element of subjecti\1ty, particularly v.t1en the witness's testimony is 
neither oorroborated nor impeached by other elAdence. In such 
cases, the tribunal must assess the truthfulness of the witness on 
the basis of his demeanour and the intrinsic merit of his testimony. 
A IMtness's objectilAty is often inferred 1i'Dm his relationship to the 
party on Wiose behalf he is testifying. 

V. Experl Evidence 

It often happens that, to make necessary findings of fact. a tribunal 
will require expert e\1dence. Expert e\1dence has long been used in 
international arbitration.182) Such e\1dence may take the form of 
testimony, reports or inquiries. It is most often used to assist the 
tribunal v.ith such tecmical matters as the 'klluation of claims, the 
cause of structural or material failure, accepted practi ce IMthin a 
gi"9n industry and the technical aspects of boundary delimitation 
and demarcation. Expert e\1dence has also been used to prm,e such 
matters as the oontent of municipal law, (83) the practice of states 
with respect to mari time claims and delimitation,<&'!l 1,0riations in the 
name of a geographic feature, (BS) and the correct translation of 
foreign legislation. \Ell) 

Whereas a witness testifies as to his knowledge of parti cular facts, 
an expert generally testi1ies as to his opinion or belief. This 
difference is illustrated in the formal declarations made by witnesses 
and experts appearing before the International Court of Justice. 
El.ery IMtness gi\1ng testimony before the Court makes the fol lolMng 
declaration: 'I solemnly declare upon my honour and conscience 
that Iv.ill speak the truth, the Wiole truth and nothing but the 
truth'.l87l 

E-.ery expert makes the same declaration with the addition of the 
fol lo.Mng WJrds: 'and that my statement IMll be in accordance IMth 
my sincere belief_(BB) 

Occasionally, the same indilAdual may appear as both a wtness 
and an expert in international proceedings.189l There is no general 
rule prohibiting such practice. ~page "396" Experts may be 
presented by the parties or appointed by the tribunal. In any 9"9n!, 
experts are expected to be independent and objecti-.e. 

The tribunal is not bound by the cone I us ions of the expert, nor is a 
tribunal under any obligation to appoint an expert or order an expert 
inquiry when requested to do so by a party. Generally, a tribunal will 
only appoint an expert Wien it deems such an appointment useful in 
ascertaining the truth as to disputed facts . On the other hand, if a 
party offers its 0W1 expert elAdence, such elAdence \II.ill generally be 
admitted by the tribunal. 

VL Site Visits (Descente Sur Les Lieux) 

Occasionally it is usefi.J for the tribunal or its experts to \1sit the 
place where the dispute arose, either to formally gather e\1dence or 
to acquaint the tribunal in a general way with the factual background 
of the case so as to enhance its appreciation of the factual 
arguments of the parties. In the Corfu Channel case, for example, 
the International Court of Justice on its awn initiati1.e dispatched a 
committee of experts to A.lbania and Yugosla\1a to conduct certain 
in1.eStigations and experiments and report thereon. The elAdence 
obtained by the experts figured prominently in the Court's 



574decision_(OO: In the Beagle Channel case,1'91Jv.tiich in\ob.ed a 
territorial dispute betV\€€11 Argentina and Chile, the tribunal itself at 
the request of the parties -.;sited the disputed area but made no 
formal findings of fact based on its obset"'.0tions. Indeed, its l.isit to 
the disputed area is na-Mlere mentioned in the aYlli3rd except in the 
summary of the prDCeedngs. Ne-.ertheless, the tribunal's l.4sit to the 
site certainly enhanced its understanding of the -.ery complex 
geographical situation ill\Ol\ed in the case. 

Site l.4sits are most often used in construction disputes, disputes 
in\,C)j,,;ng the operation of industrial plants and in boundary and 
territorial disputes. 

VD. MapsasEvidence 

Maps are frequently submitted as e-.;dence in cases ioo,,;ng 
boundary and territorial disputes. Maps may be aoonced in support 
of a claimed boundary, a claim of territorial so-.ereignty or s01.01Bign 
rights , or as e\Adence of names or locations a disputed geographical 
features. Maps are generally admissible, but their el.4dentiary \0lue 
will depend on the circumstances of the case. 

Occasionally, maps form an integral part of a treaty such that they 
are direct or primary el.4dence and may be decisi-.e. For example, in 
the So-.sreignty 0-.sr Ce!tain Frontier Lands case, the International 
Court of Justice decided the issue cf territorial SOl.elBignty on the 
basis of maps that vae annexed to a treaty betvveen Belgium and 
the Netherlands. The treaty had been drafted by a mixed boundary 
commission. The commission also prepared detailed sur-ey maps 
and § page "397" topographical maps v.tiich vae signed by the 
commissioners and annexed to the treaty. The treaty itself pro\Aded 
in Article 3 that the maps had 'the same effect as though they were 
inserted in their entirety'. Thus, the maps were primary el.4dence of 
the boundary. As to their effect, the Court concluded: 

These maps, in Vlkiich the disputed plots are shO\Ml as 
belonging to Belg um vae designed to become and 
did become part of the Corn.ention and, in accordance 
with Article 3 thereof, had the same legal force as the 
Con1,01tion itself. Cl:i2) 

In the Temple cl Preah Vihearcase, discussed supra, a map which 
was neither prepared nor signed by the mixed boundary commission 
and which was not expressly incorporated in the boundary treaty 
ne-.ertheless became an 'integral part' of the treaty settlement as a 
resutt ofthe parties' acceptance ofthe map as representing their 
agreement with respect to the location r:i the boundary. 

The importance of maps as e-.;dence should not be O'.eremphasised, 
hOVlel.er. In most cases, maps are only indirect or secondary 
el.4dence VI.ti ch may or may not confirm conclusions dravvn fi"om 
treaties, decisions or other documents. In such cases, the maps VIAii 
be carefully scrutinised by the tribunal and e\0luated on the basis of 
the source of the cartographer's information. As the International 
Court of Justice said in the case concerning the Frontier Dispute 
bet\lleen Bwkino Faso and AIB/i: 

Whether in fi"ontier delimitations or in international 
territorial conflicts, maps merely constitute information 
which 1.0ries in accuracy fi"om case to case; of 
themsel\.es, and~ l.4rtue solely oftheir existence, 
they cannot constitute a territorial title, that is, a 
document endow00 by international law with intrinsic 
legal force for the purpose of establishing territorial 
rights. Of course, in some cases maps may acquire 
such legal force, but where this is so the legal force 
does not arise sdey fi"om their intrinsic merits: it is 
because such maps fall into the category of physical 
expressions of the wi II of the State or States 
concerned. This is the case, for example, v.tien maps 
are annexed to an official text of v.tiich they form an 
integral part. Except in this clearly defined case, maps 
are only extrinsic e.Adence of 1.0rying reliability or 
unreliability '11.tich may be used, along with other 
el.4dence of a circumstantial kind, to establish or 
reconstitute the real facts. \'931 

Parties frequently prod.Jee a multiplicity of maps purporting to pra..e 
their respecti-.e claims. If such maps originate 1i"om a 1.0riety of 
original sources and show unanimity 01.er a long period of time VIAth 
respect to a boundary or the name or location of a geographical 
feature, they may constitute important el.4dence. Often, hCMe1.er, the 
source of the cartographers i nforrnation is unknO\Ml. In such cases, 
the tribunal VIAii be reluctant to attach much el.identiary \0lue to the 
maps in question. It also frequently happens that maps - e-.en 



575'official' maps prepared by go-..emments - ha1.e merely been oopied 
from prelAously existing maps and are not based on original sources 
of information. B) page "398" Such maps are hearsay e-Adence and 
entitled to little elAdentiary \0lue, no matter how numerous, unless 
corroborated by other e\idence. As JJdge Huber stated in the Island 
of Pa/mas case: 

If the arbitrator is satisfied as to the existence of 
legally rele1.0nt facts vvhich contradict the statements 
of cartographers v.klose sources of information are not 
kr1CM11, he can attach no weight to the maps, howe\el" 
numerous and generally appreciated they may be.<94l 

VIH. Late Production of Evidence 

In any arbitration, time limits are established for the production of 
elAdence. These time limits may be prescribed by the compromis, 
the arbitration rules or, as is usually the case, by the tribunal. In any 
e1.ent, the tribunal usually has discretionary authority to extend such 
time limits. 

As a general rule, documentary e\idence is to be submitted wth 
whate-..er pleading it relates to, and consequently all such e-Adence 
is to be produced prior to the close cf the written proceedings, i.e., 
before the oral proceedings commence. It often happens, howe1.er, 
that documentary elAdence is submitted during the oral proceedings. 
In exceptional circumstances, it may e1.en be submitted after the 
oral prooeedings. If such e\idence is submitted in response to a 
request by the tribunal, or if the other party consents to its 
submission, the elAdence will in'klriably be admitted. Moreo\er, e1.en 
when the other party objects to the late production of el.idence, the 
elAdence wi II usually be admitted subject to the right of the other 
party to comment on it and submit rebuttal e\idence. The reason for 
this practice was explainoo by the Permanent Court of International 
Justice in the Free Zones case: 

because the decision of an international dispute of the 
present order should not mainly depend on a point of 
procedure, the Court thinks it preferable not to 
entertain the plea of inadmissibility and to deal on their 
merits with such of the new French arguments as may 
fall within its jurisdiction.(95J 

In the majority of cases in v.klich late e\idence has been accepted, 
there appears to ha1.e been no requirement that good cause be 
shown for late production. Rather, the tribunal's principal ooncem 
has been that it ha1.e all of the rele\0nt e\idence before it when 
deciding the case. 

But just as the tribunal has discretion to admit e\idence submitted 
out of time, it has discretion to exclude such e\idence, and a party 
wro produces elAdence beyond the prescribed time limit runs the 
risk that the tribunal >Mii refuse to accept the e\idence unless good 
cause is shO'M'l for the late production. (96) In deci di na._ ooether to 
admit elAdence that has been producaJ beyond the I:!) page 
"399" prescribed time limit , the tribunal may take into account such 
factors as ooether the e\Adence was a>.eilable to the party 
submitting it at the time Wien the e-Adence should ha1.e been 
produced;f-l7l if so, 'Whether, as a result of de1.elopments in the 
couro:e of the arbitral proceedings the el.idence has assumed an 
importance not apparent earlier,11l6 l and whether admission of the 
e-Adence will unduly delay or disrupt the arbitral proceedings@9l or 
other.Mse prejudice the interests ofthe other party.(100I EIAdence 
withheld in bad faith as a tactical ploy to gain ad\entage in the 
prooeedings will be exduded.(10 1J In any e-..ent, if elAdence is 
admitted after the prescribed time limit has expired, the other party 
has the right to comment on such elAdence and to submit further 
elAdence in rebuttal thereof. (1021 

IX. The Critical Date 

A different kind of time constraint which imol1.es the rele\ence rather 
than the admissibility of e\idence is the so-called 'critical date'. In all 
cases, there is a point in time in the factual chronology of the 
dispute beyond which the conduct of the parties and other el.ents 
can no longer affect the decision of the case. This ti me is called 'the 
critical date' . The ooncept of the critical date \\GS explained by 
Fitzmaurice in the Lnited Kingdom's pleadings before the 
International Court of Justice in the Mnquiers and Ecrehos case as 
fol lONS: 

the theory of the critical date i n\Oll.05 ... that, whate-..er 
was the position at the date determined to be the 



576critical date, such is still the position naw. Whate\Sf 
we!B the rights of the Parties then, those are still the 
rights of the Parties rcJN. If one of them then had 
so1.ereignty, it has it naw, or is deemed to ha\e it. If 
neither had it, then neither has it naw ... The whole 
point, the whole raison d'et1B, of the critical date rule 
is, in effect, that time is deemed to stop at that date. 
Nothing that happens afterwards can operate to 
change the situation as it then existed. Whate\Sf that 
situation was, it is deemed in law still to exist; and the 
rights ofthe parties are 9Q\erned by it.i 031 

This is not to say that el.idence of e1Snts occurring after the critical 
date is always irrele.ent. The tribunal may consider facts occurring 
after the critical date in order to e\0luate facts occurring prior to that 
date. As Fitzmaurice explained it: L9 page "400" 

Just as the subseq.Jent practice of parties to a treaty, 
in relation to it, cannot alter the meaning of the t1Baty, 
but may yet be evidence cf what that meaning is, or 
what the parties had in mind in concluding it, so 
equally e1.ents occurring alter the critical date in a 
dispute about territory cannot operate to alter the 
position as it stood at that date, but may ne1.ertheless 
be el.idence of, and thrcm light on, what the position 
was_(1041 

The critical date is a matter of substance, not procedure, and it 
irn.oll.eS the 1Ble\klnce of the elAdence, not its admissibility. 11051 

Discussion of the critical date is frequently found in cases imollAng 
territorial disputes because such cases typically irn.011.e conduct 
DI.er protracted periods of time, often decades or 9\Sn centuries. As 
Fitzmaurice obserl.ed, ho.ve1.er, 'Such a date must obviously exist in 
all litigated disputes, if rnly for the reason that it can ne\Sf be later 
than the date on Wiich legal proceedings are commenced'_(106) 

The critical date fo!Bcloses the use of e>.idence of self-seru ng 
conduct intended by the party concerned to impro1.e its position in 
the arbitration after the dispute has arisen.{' 071 It may also foreclose 
the use of elAdence that is simply irrele>.ent because of the facts 
irn.oll.ed. In the Island of Pa/mas case, ( OS) for example, the United 
States and the Netherlands both claimed territorial so1.ereignty o.er 
a small, isolated island situated micJv..ay between the Philippines 
and the Netherlands East Indies . The United States based its claim 
on the 1898 Treaty of Paris, by which Spain purported to cede the 
island of Pal mas to the United States. The Netherlands, on the other 
hand, based its claim on an alleged peaceful and continuous display 
of state authority o.er the island for many years up until and after 
the Treaty of Paris. Alter noting that Spain could not transfer to the 
United States more rights than she herself possessed, Judge H..Jber 
went on to say: 

The essential point is therefore whether the Island of 
Pal mas (or Miangos) at the moment of the conclusion 
and coming into force of the Treaty of Paris formed a 
part of the Spanish or Netherlands territory. (109l 

Thus, the critical date WIB that on IMlich the Treaty of Paris entered 
into force. After considering the elAdence, Judge Huber held that, at 
the time ofthe treaty, the Netherlands - not Spain - had title to the 
island, such title halAng been acquired by the continuous and 
peaceful display of so.ereignty a.er a long period of time up unti I the 
critical date. 

In most cases, the critical date \'Viii be the date on Wiich the dispute 
crystalised or the date v.hen the legal proceedings commenced. The 
critical date is not always obvious, howe>.er, and may be a matter of 
contention between the parties, as explained by_ Jennings with 
reference to the Mnquiers and Ecrehos case: [:9 page :£21..::_ 

It will be remembered that the French, relying upon a 
Fisheries Agreement of 1839, tried to establish that it 
was only necessary for them to show a French title at 
that date in order to exclude the 1Ble1.ence of elAdence 
of acts of sm.ereignty by either party subsequent to 
1839. It would ha1.e been a great ad\klntage to the 
French if this had been accepted by the Court as the 
critical date, because the bulk of acts of so.ereignty 
since 1839 greatly fa\OUred the British case. The 
British argument naturally fa'<Oured a more IBGent 
critical date. I' lOJ 

Although not generally referred to as such, the notion of a critical 
date figures in most expropriation cases in connection with the 
1.eluation of the expropriated property. In principle, a party whose 



577property has been exprq:iriated is entitled to compensation for the 
1elue ofthe pmperty at the time ofthe taking, and it is generally 
recognised that the 1eluation of expropriated pmperty must disregard 
e1.ents that were not reasonably foreseeable at the time of the 
expropriation. Thus, in the Ughthouses case, the Permanent Court 
of Arbitration said: 

the damage suffered by the firm can only be assessed 
by reference to data existing at the time when the 
concession was taken 01.er. Subsequent EMlnts, v.klich 
were unforeseen at that time bdh by the Greek 
GOl.emrnent v.klich seized the concession and by the 
firm which was dispossessed of it, cannot be taken 
into consideration in a case of a grant of 
compensation which ought to ha1.e been not only 
determined but also put at the disposal of a 
concessionaire before the latter's remo'kll. \111 i 

The critical date in most expropriation cases will be the date ofthe 
taking; el.idence of e1.ents after that date will be irrele1ent for 
purposes of1eluation except to the extent that such el.en!s were 
foreseeable at the time ofthe taking. The subtlety in\dl.ed in the 
notion of foreseeability is illustrated by the decision ofthe Iran­
United States Oaims Tribunal in the Phillips case, where the 
tribunal held that the expropriated joint ser.ices agreement should 
be '.elued on the basis of the oil prices foreseen at the time of 
expropriation, rather tmn the prices actually pre1.0iling at that time 
or the prices that in fact v.ere realised subsequent to the 
expropriation: 

In order to estimate what re1.enue could ha1.e 
reasonably been expected in September 1979 to be 
recei\ed from the sales of the oil to be produced under 
the JSA, an assessment ms to be made of what oil 
prices would ha\e been foreseen in September 1979 to 
pre1.0il on IM)rld markets during the remaining years of 
the JSA. While experience shows that forecasting 
future crude oil prioes is difficult and open to a high 
risk of being prol.ed IMDng by the subsequent realities 
of the actual market, the Tribunal's objecti1.e here is to 
determine the range of expectations that seemed 
reasonable in September 1979, not the accuracy of 
those expectations in fact.(1121 

E9page~ 

X. Evidence of Interested Persons 

Although the municipal law of certain states prohibits parties from 
appearing as wtnesses, there is no general rule in international 
arbitration that precludes the admission of e'.idence of interested 
persons. Such el.idence has long been acce[Xed by international 
tribunals. (113) As Commissioner Nielson explained in the Dillon 
case: 

Unimpeached testimony of a person who may be the 
best informed person regarding transactions and 
occurrences under consideration cannd properly be 
disregarded because such a person is interested in a 
case. No principle of domestic or international law 
would sanction such an arbitrary disregard of 
e\4dence.(114l 

Today, it is common for interested persons from both the public 
sector and the pri1ete sector to gi-.e e\4dence before international 
tribunals. Consular and diplomatic representati1.es and military 
officers ha1.e appeared as witnesses in numerous cases before the 
International Court of Justice, the Permanent Court of Arbitration and 
ad hoc tribunals; corporate officers and executi1.eS routinely gi1.e 
testimony in commercial arbitrations in which their employer is a 
party. 

The weight gi-.en the e\4dence r:i interested persons will take into 
account such factors as whether the e\4dence is corroborated, 
whether other e'.idence could ha1.e been obtained with reasonable 
effort, whether the e\Adenoe is contradicted by other el.1denoe, the 
inherent plausibility of the e'.idence, the credibility ofthe person 
submitting the e\4dence and the opportunity for cross-examination. 
As the American-Mexican Claims Commission put it, the e\4dence 
of interested persons: 

must of course be considered in the light of tests 
applicable to witnesses generally, the tests as to a 
person's sources of information and his capacity to 
ascertain and his vvillingness to tell the truth. (115) 



578XI. Evidence Obtained in Settlement Negotiations 

Because parties fffiquently compmmise claims IMlich they consider 
VJell-founded in o!Uer to reach a settlement, an international tribunal 
as a general rule wil I not consider 8\Adence consisting of 
statements. admissions or proposals made in the course of 
settlement negotiations. Thus, the Permanent Court of International 
Justice said in the ChotzowFacfotycase: ~page •403• 

the C.OUrt cannot take into account declarations, 
admissions or pro~sals IMlich the Parties may ha1.e 
made during direct negotiations betv.een themsel-..es, 
when such negotiations hal.e not led to a complete 
agreement.<1 16) 

In the case concerning the Frontier Cispute bet"Aeen Burkina Faso 
and f.kli, a chamber of the International C.OUrt of Justice referred to 
the abol.e-quoted statement of the Permanent Court of lnternati onal 
Justice as a 'firmly established rule'.11 7J 

An issue may arise, hOll'Jel.€f, as to v.tiether particular 8\Adence in 
fact was obtained through settlement negotiations. Thus, in the 
Pepsico case the lrarr-United States Oairns Tribunal deemed 
admissible a letter which the respondents argued had been \Mitten 
in connection v..ith settlement discussions between the parties. The 
tribunal found that the letter was not an offer of settlement but rather 
a normal business communication ackncmedging certain accounts 
recei1.0ble. 111 a1 

XII. Privileged Evidence 

International tribunals, like municipal courts, recognise certain kinds 
of 8\Adence as 'pri\41eged' or exempt from production. A claim of 
pri\ilege in..eriably raises the problem of reconciling the search for 
the truth as to disputed facts v..ith the prctection of interests that are 
considered fundamental to society, such as national security and 
the relationship between lawyers or physicians and their clients. If 
8\Adence is pri\41eged, a party is under no obligation to produce it. 
The extent to which certain e\idence is pri\ileged v..ill generally 
depend on the law applicable to the arbitration and the facts of the 
case. 

In arbitrations g01.emed by municipal law, the existence and scope 
of pri\1 lege wi II be determined by the law cf the seat of the 
arbitration. The laws of most states protect military secrets and 
communications between a doctor or a lawyer and his client from 
disclosure in arbitral prooeedings. 

In commercial arbitrations. parties occasionally resi st the production 
of 8\Adence on the ground that it contains proprietary or confidential 
business information. If the parties ha1.e agreed to make the IBA 
Rules of E\idence applicable to the arbitration, a party seeking to 
protect the confidentiality of business secrets may be able to a1.0il 
itself of article 9(2) of the Rules, v.tiich pro.ides: 

The Arbitral Tribural shall, at the request of a Party or 
on its 0W1 motion, exclude from evidence or 
production any document, statement, oral testimony 
or inspection for any of the follov..ing reasons . 
8) page • 404" 

(e) grounds of ccrnmercial or technical confidentiality 
that the Arbitral Tribunal determines to be 
compelling; 

Absent agreement of the parties, hoNe1.er, business secrets are not 
as a general rule pril.11eged under municipal law. A party \Mio refuses 
to produce 8\Adence on the ground that it would disclose proprietary 
or confidential business irformation risks an ad1.erse inference. In 
prooeedings before intemational tribunals, concerns about business 
secrets are usually dealt with by confidentiality agreements which 
are enforceable in municipal courts, (119) or by redaction of the 
documents of concern. 

The notion of pri\41ege m s also arisen occasionally in proceedings 
go1.emed by international law, but no general rules ha1.e 8\oll.ed. For 
example, in the Qxfu Oiannel case, the International C.OUrt of 
Justice requested the l...hited Kingdom to produce certain na1.0I 
orders that had been clspatched to the destroyer Vo/age, one of the 
British ships damaged by mines in the incident that ga1.e rise to the 
case. The United Kingdorn refused to produce the orders, pleading 
'na1.0I secrecy' . The Court declined to draw an ad1.erse inference 
from the United Kingdom's failure to produce the orders. It dismissed 
the matter wth the enigmatic comment that: 



579Those documents were nct produced, the Agent 
pleading naval secrecy; and the United Kingdom 
witnesses declined to ans\i\ef questions relating to 
them. It is not therefore possible to know the real 
content of these naval orders. The Court cannot, 
hDWEMlr, draw from this refusal to produce the ott:lers 
any conclusions dffeling from those to which the 
actual el.ell!s ga1.e rise. (120) 

In the Tthomir Blaskic case, on the other hand, the International 
Criminal Tribunal for the Former Yugosla\iia ott:lered the production of 
certain documents, rejecting Croatia's claim of pri\iilege on the basis 
of national security. The tribunal's decision in this regard turned on 
its interpretation of its aganic act, the Statute of the International 
Tribunal adopted by the United Nations Security Council in 
1993. (121 l The tribunal said: 

It WJUld be contrary to the spirit and the language of 
the Statute and to the nature and purpose of the 
International Tribunal to permit a State to irl\Oke, 
absdutely, a national security pril.41ege. Further, such 
a position would jeopardize the International Tribunal's 
obligation to ensure a fair and expeditious trial and to 
afford the accused rights guaranteed by the Statute, 
for Wiich access to e\iidence is a sine qua nonJ1 22) 

In other cases, states ha1e agreed to produce e\iidence e1en though 
it allegedly ill\oOl\ed national security. For example, in the Godinez 
Cruz case, (123) the Go1ernment cf Honduras, at the request of the 
Inter-American Court of Human Rights, produced el.4dence 
concerning the organisation of its armed forces. Honduras was 
permitted to present the el.4dence in a closed session of the Court. 

The reality ofthe situation, howe\er, is that states will not re1.eal to 
international tribunals infOrmation that WJUld compromise their 
national security. The cllemma this poses, not only for the fact­
finding process but forthe process of international arbi tration in 
general , has been aptly summed up by Reisman as follow;: 

Undoubtedly, it is IAtal for a decision maker, whether 
national or international, to ha1.e all the data relevant to 
a particular matter before him in ott:ler to appreciate 
the problem and to be capable of rendering a decision 
consonant with the minimum and maximum goals of 
his public ott:ler ... On the other hand, a rule that 
would require a state to disclose all the documents in 
its possession bearing on an issue in litigation would 
force many states to refuse to adjudicate, lest they 
endanger themsel1.es. Disclosure cf many documents 
might re1.eal their source IMlich could jeopardise 
indi\iiduals, weaken intelligence systems. and in 
se1.ere cases occasion international incidents ... 
Concerns such as these must be accepted as valid 
exclusi1e interests, recognized by the public order of 
the most compretensi1e international community. 
Resort to adjudication cf disputes should not require 
renunciation of these interests . From a practical 
standpoint, it is dear that no state \"viii renounce them, 
and the result w 11 be either evasion of the rule, which 
would be most deleterious to perspecti\eS of authority, 
or decreased resort to international adjudication. (124) 

XIH. Fraudulent Evidence 

An award procured through fraudulent el.4dence is, in principle, a 
nullity. A mere allegation of fraud is not sufficient to render the award 
null, howe1.er, for this purpose, the fraudulent basis of be a\M3rd must 
be established by a tribunal v.hich is competent to decide the matter 
or by some other means. 

If the fraud is disco\ered before the award is made, the tribunal will 
disregard the e\iidence and may draw such ad\erse inferences as 
the circumstances warrant. The gra\eSt effect of the di sco1.ery of 
fraudulent el.4dence prior to the award may be its influence on the 
arbit rator's personal con\iiction as to the truthfulness and integrity of 
the party that has submitted the el.4dence. That conl.4ction w ll 
ultimately be manifested in the arbitrator's findings of fact , which are 
generally beyond the reach cf any appeal. 

If the fraud is not discO\ered until alter the award has been made, 
the awatt:l may be subject to re\iision or nullification. Various 
international treaties and [:9 page~ con-.entions,(125 ) municipal 
laws, 11261 arbitration rulesl127) and arbitration agreements<12Bi ha1.e 



580~ded for rel.ision or nulification of a1.1.0rds pmcured by rraud. For 
this purpose, rraud has scmetimes been treated as a 'new fact'l1291 
or 'essential error .<131ll As Justice Roberts, the umpire in the 
Sabotage cases before the United States-Germany Mixed Claim 
Commission, stated: 

E-.ery tribunal has inherent power to reopen and to 
rel.ise a decision induced by fraud. If it may correct its 
own errors and mistakes, a forliori it may, while it still 
has jurisdiction of a cause, correct errors into which it 
has been led by fra.Jd and collusion.l131l 

Problems arise, hDWel.er, when the rraud is discO\ered after the 
tribunal has become functus officio. If the arbitration is go\efTled by 
municipal law, the party alleging rraud will usually ha-.e a remedy in 
the municipal courts of the seat of the arbitration(132l or the place of 
enforcement.<1 33) If the arbitration is go1.emed by international law, 
hD'Afl\.er, the situation is more problematic: the party alleging rraud 
may ha1.e to rely on diplomatic channels, sometimes in oombination 
with municipal courts and legislatil.e bodies, to resol1.e the 
matter. (1341 

The submission offalsee\Adence to an international tribunal may not 
be intentional. In the Behring Sea case, the United States submitted 
as el.idence translations of 10rious documents from Russian 
archi\€5 which 1,1,ere intended to prme that, prior to Russia's cession 
of Alaska to the United States in 1867, Russia had exclusi-.e 
jurisdiction and rights to fur seals in the Behring Sea. Upon learning 
that the translations were false and misleading, the agent of the 
United States notified the British agent of that fact and wthdrew the 
translations from e\4dence. Although the United States vvas 
responsible for the submission cf the rraudulent translations, the 
culpable party appears to ha-.e been the translator. Acoording to 
Moore: 

It appears that the original translator of the 
documents, a m ti1.e Russian named l10n PetrDff, with 
a "1ew to ingratiate himself with the Go\.ernment of the 
United States and to impress upon it the importance 
of the Alaskan archi\e5, in the hope that he might be 
employed to classify and translate them, made what 
Mr. Foster described as 'an astounding series of false 
translations'. (1351 

XIV. Conclusions 

International arbitrations 10ry considerably in terms of the nature of 
the parties, the subject matter of the dispute, the law go-.eming the 
dispute and the law ga.eming the arbitration itself. 1\0-.ertheless, 
10rious principles and rules cf elAdence ha-.e emerged from the 
process of international arbitration 01.er the past two centuries vkiich 
are generally applicable to all arbitrations unless the parties agree 
otherwise. These principles and rules represent a oombination of 
ci\AI law and oommon law concep:s. 

International arbitral procedure is characterised by the absence of 
restricti-.e rules ga.eming the form, submission, admissibility and 
e1.0luation ofelAdence. The general approach of international 
tribunals is to keep open all a1.enues for the submission of e\Adence 
that will assist the tribunal in establishing the truth with respect to 
disputed facts. All e.icEnce, documentary and testimonial, is 
generally admissible. ire tri bunal itself determines the rel e\0nce, 
materiality and prnbati-.e 10lue of the e\Adence. 

Documentary elAdence is generally gi1.en more weight than 
testimonial e\Adence. Contemporaneous documents generated 
without a "1ew to impro..ing either party's position in the dispute are 
considered to be more reliable e\Adence than the testimony of a 
witness who may be mistaken in his recol lection of the facts or 
deliberately untruthfUI. 

~page~ 

Each party has the burden of proof v.ith respect to the facts 
necessary to establish its case and is requi red to produce those 
documents upon which it relies for that purpose. As a general rul e, a 
party to an international arbitration is under no obligation to produce 
documents ad-.erse to its interests unless ordered to do so by the 
tribunal. International tribunals generally ha\e the pavver to require 
the production of documents, but do not ha\e the power to compel 
such production. H<Me\er, the failure of a party to produce elAdence 
in its possession may gi1.e rise to an inference that the elAdence is 
ad1.erse to the interests of that party. Depending on the law 



581go\eming the arbitration, the tribunal may be able to enlist the 
PJ'Afll"S of the municipal courts at the seat of the arbitration to 
compel production. 

In international arbitration, the standard of ptrof used by the tribunal 
to determine Wiether a paty has met its burden of proof wth 
respect to a particular issue, although seldom articulated, is usually 
that <i 'the proponderance of the e\Adence' or 'l'intime conviction de 
juge'. In cases im.ollAng allegations of conduct contra bor10s mores, 
a higher standard such as 'beyond a reasonable doubt' may be 
applied. 

In principle, documentary elAdence is to be submitted vvith Wiate'.er 
pleading it relates to. Hovi.e\er, international tribunals generally ha\€ 
the pD'Aflr to permit the late production of documents and typically 
do so on the ground that the dispute should be decided on the basis 
of the facts and the law imol'.ed rather than a point of procedure. 
Late production may be denied, ha.\€1.er, ifit vvill unduly delay the 
arbitral proceedings or unfairly prejudice the interests of the other 
party. To a\Oid such prejudice, if late production is al lowed, the other 
party must ha-.e the opportunity to comment on the elAdence 
irn.ol'.ed and submit rebuttal e\<idence. 

Although documentary elAdence is preferred, testimonial e\<idence is 
common in international arbitration and is often an important means 
of fact-finding, particularly vvhen the documentary e\<idence is not 
sufficient to determine the facts in issue. Witnesses are examined 
and cross-examined by counsel under the direction of the tribunal. 
Testimonial e\Adence is often submitted in the form of \Mitten 
witness statements, but in such case the v.itness is expected to be 
a1.0ilable for cross-examination during the oral phase of the 
proceedings. 

In international arbitration, as in municipal law, direct e\<idence is 
generally preferred DI.er indirect e\<idence. HoNe1.er. international 
tribunals often make presumptions or draw inferences on the basis 
of indirect elAdence W1en the direct e\<idence is not sufficient to 
decide the matter. International tribunals also take judicial notice of 
facts which are so well known or so easily '.erified as to make proof 
superfluous. as well as ofthe applicable law. 

Expert e\Adence is commonly used in international arbitrations to 
assist the tribunal with such technical matters as the \0luation of 
claims, the cause of structural or material failure, accepted 
practices within a gi'.en industry and other matters requiring 
specialised expertise. Such elAdence may take the form of 
testimony, reports or inquiries. The expert may be appointed by the 
tribunal or by a party, but in any 8\enl the expert is expected to be 
independent and objecti1.e. The tribunal is not bound by the expert's 
opinion. 

Another form offact-firding used in international arbitration is the 
descente sur /es lieux or s ite \<isit. In construction disputes, disputes 
irn.ol\<ing the operation of industrial plants and in boundary and 
territorial disputes, it is often useful for the tribunal or experts 
appointed by the tribunal to IAsit the place where the dispute arose, 
either to formally gather el.1dence or to acquaint the tribunal in a 
general way wth the factual background r:i the case. 

As in most municipal legal systems, e\Adence obtained in 
settlement negotiations and e\<idence that is prilAleged for reasons of 
national security or a professional relationship is exempt from 
production in international arbitration. 

Fraudulent e\<idence will be disregarded by the tribunal if the fraud is 
discO\ered before the award is made. If the fraud is not disc0\€!"ed 
until after the av.erd is made, the av.erd may be subject to relAsion 
or nullification. ~ page "410" 
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[ Chinese Version ][ Portuguese Version ]

Joint Declaration - Annex I -Annex II

Joint declaration of the Government of the People's Republic of China and 
The Government of the Republic of Portugal on the question of Macao

The Government of the People's Republic of China and the Government of the Republic of Portugal have 
reviewed with satisfaction the development of the friendly relations between the two Governments and 

peoples since the establishment of diplomatic relations between the two countries and agreed that a 
proper negotiated settlement by the two Governments of the question of Macao, which is left over from 

the past, is conducive to the economic growth and social stability of Macao and to the further 
strengthening - of the friendly relations and cooperation between the two countries. To this end, they 

have, after talks between the delegations of the Governments, agreed to declare as follows: 

1. The Government of the People's Republic of China and the Government of the Republic of Portugal 
declare that the Macao area (including the Macao Peninsula, Taipa Island and Coloane Island, hereinafter 
referred to as Macao) is Chinese territory, and that the Government of the People's Republic of China will 

resume the exercise of sovereignty over Macao with effect from 20 December 1999.

2. The Government of the People's Republic of China declares that in line with the principle of one 
country, two systems, the People's Republic of China will pursue the following basic policies regarding 

Macao :

1. In accordance with the provisions of Article 31 of the Constitution of the People's Republic 
of China, the People's Republic of China will establish a Macao Special Administrative Region 

of the People's Republic of China upon resuming the exercise of sovereignty over Macao. 

2. The Macao Special Administrative Region will be directly under the authority of the 
Central People's Government of the People's Republic of China, and will enjoy a high degree 

of autonomy, except in foreign and defence affairs which are the responsibilities of the 
Central People's Government. The Macao Special Administrative Region will be vested with 
executive, legislative and independent judicial power, including that of final adjudication. 

3. Both the Government and the legislature of the Macao Special Administrative Region will 
be composed of local inhabitants. The chief executive will be appointed by the Central 

People's Government on the basis of the results of elections or consultations to be held in 
Macao. Officials holding principal posts will be nominated by the chief executive of the 

Macao Special Administrative Region for appointment by the Central People's Government. 
Public servants (including police) of Chinese nationality and Portuguese and other foreign 

nationalities employment. Portuguese and other foreign nationals may be appointed or 
employed to hold certain public posts in the Macao Special Administrative Region. 

4. The current social and economic systems in Macao will remain unchanged, and so will the 
life - style. The laws currently in force in Macao will remain basically unchanged. All rights 

and freedoms of the inhabitants and other persons in Macao, including those of the person, 
of speech, of the press, of assembly, of association, of travel and movement, of strike., of 

choice of occupation, of academic research, of religion and belief, of communication and the 
ownership of property will be ensured by law in the Macao Special Administrative Region.

5. The Macao Special Administrative Region will on it's own decide policies in the fields of 
culture, education, science and technology and protect cultural relics in Macao according to 

law. In addition to Chinese, Portuguese may also be used in organs of government and in the 
legislature and the courts in the Macao Special Administrative Region. 
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6. The Macao Special Administrative Region may establish mutually beneficial economic 
relations with Portugal and other countries. Due regard will be given to the economic 
interests of Portugal and other countries in Macao. The interests of the inhabitants of 

Portuguese descent in Macao will be protected by law. 

7. Using the name " Macao, China ", the Macao Special Administrative Region may on it's 
own maintain and develop economic and cultural relations and in this context conclude 

agreements with states, regions and relevant international organizations.
The Macao Special Administrative Region Government may on it's own issue travel 

documents Government may on it's own issue travel documents for entry into and exit from 
Macao.

8. The Macao Special Administrative Region will remain a free port and a separate customs 
territory in order to develop it's economic activities. There will be free flow of capital. The 

Macao Pataca, as the legal tender of the Macao Special Administrative Region, will continue 
to circulate and remain freely convertible. 

9. The Macao Special Administrative Region will continue to have independent finances. The 
Central People's Government will not levy taxes on the Macao Special Administrative Region. 

10. The maintenance of public order in the Macao Special Administrative Region will be the 
responsibility of the Macao Special Administrative Region Government. 

11. Apart from displaying the national flag and national emblem of the People's Republic of 
China, the Macao Special Administrative Region may use a regional flag and emblem of it's 

own. 

12. The above-stated basic policies and the elaboration of them in Annex I to this Joint 
Declaration will be stipulated in a Basic Law of the Macao Special Administrative Region of 

the People's Republic of China by the National People's Congress of the People's Republic of 
China, and they will remain unchanged for 50 years. 

3. The Government of the People's Republic of China and the Government of the Republic of Portugal 
declare that, during the transitional period between the date of the entry into force of this Joint 

Declaration and 19 December 1999, the Government of the Republic of Portugal will be responsible for 
the administration of Macao. The Government of the Republic of Portugal will continue to promote the 

economic growth of Macao and maintain its social stability, and the Government of the People's Republic 
of China will give its cooperation in this connection.

4. The Government of the People's Republic of China and the Government of the Republic of Portugal 
declare that in order to ensure the effective implementation of this Joint Declaration and create 

appropriate conditions for the transfer of government in 1999, a Sino-Portuguese Joint Liaison Group will 
be set up when this Joint Declaration enters into force, and that it will be established and will function in 

accordance with the relevant provisions of Annex II to this Joint Declaration.

5. The Government of the People's Republic of China and the Government of the Republic of Portugal 
declare that land leases in Macao and other related matters will be dealt with in accordance with the 

relevant provisions of the Annexes to this Joint Declaration. 

6. The Government of the People's Republic of China and the Government of the Republic of Portugal 
agree to implement all the preceding declarations and the Annexes which are a component part of the 

Joint Declaration. 

7. This Joint Declaration and it's Annexes shall enter into force on the date of the exchange of 
instruments of ratification, which shall take place in Beijing. This Joint Declaration and it's Annexes shall 

be equally binding.

Done in duplicate at Beijing on 1987 in the Chinese and Portuguese languages, both texts being equally 
authentic. 

For the Government of the People's Republic of China.

For the Government of the Republic of Portugal.

ANNEX I
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ELABORATION BY THE GOVERNMENT OF THE PEOPLE'S REPUBLIC OF CHINA OF ITS BASIC POLICIES 
REGARDING MACAO

I - II - III - IV -V - VI - VII - VIII - IX - X - XI - XII - XIII - XIV

The Government of the People's Republic of China elaborates the basic policies of the People's Republic 
of China regarding Macao as set out in paragraph 2 of the Joint Declaration of the Government of the 

People's Republic of China and the Government of the Republic of Portugal on the Question of Macao as 
follows :

I

The Constitution of the People's Republic of China stipulates in Article 31 that the state may establish 
special administrative regions when necessary. The systems to be instituted in special administrative 

regions shall be prescribed by laws enacted by the National People's Congress in the light of the specific 
conditions. In accordance with this Article, the People's Republic of China shall, upon the resumption of 

the exercise of sovereignty over Macao on 20 December 1999, establish the Macao Special Administrative 
Region of the People's Republic of China. The National People's Congress of the People's Republic of 

China shall enact and promulgate a Basic Law of the Macao Special Administrative Region of the People's 
Republic of China, stipulating that after the establishment of the Macao Special Administrative Region 

the socialist system and socialist policies shall not be practised in the Macao Special Administrative 
Region and that the current social and economic systems and life-style in Macao shall remain unchanged 

for 50 years.

The Macao Special Administrative Region shall be directly under the authority of the Central People's 
Government of the People's Republic of China, and shall enjoy a high degree of autonomy, except in 

foreign and defence affairs which are the responsibilities of the Central People's Government. The Macao 
Special Administrative Region shall be vested with executive, legislative and independent judicial power, 

including that of final adjudication. The Central People's Government shall autorise the Macao Special 
Administrative Region to conduct on it's own those external affairs specified in Section VIII of this Annex.

II

The executive power of the Macao Special Administrative Region shall be vested in the Government of 
the Macao Special Administrative Region. The Government of the Macao Special Administrative Region 
shall be composed of local inhabitants. The chief executive of the Macao Special Administrative Region 

shall be appointed by the Central People's Government on the basis of the results of elections or 
consultations to be held in Macao. Officials holding principal posts ( equivalent to Assistant-Secretaries, 
procurator-general and principal officer of the police service ) shall be nominated by the chief executive 

of the Macao Special Administrative Region for appointment by the Central People's Government.

The executive authorities shall abide by the law and shall be accountable to the legislature.

III

The legislative power of the Macao Special Administrative Region shall be vested in the legislature of the 
Macao Special Administrative Region. The legislature shall be composed of local inhabitants, and the 

majority of it's members shall be elected.

After the establishment of the Macao Special Administrative Region, - the laws, decrees, administrative 
regulations and other normative acts previously in force in Macao shall be maintained, save for whatever 
therein may contravene the Basic Law or subject to any amendment by the Macao Special Administrative 

Region legislature.

The legislature of the Macao Special Administrative Region may enact laws in accordance with the 
provisions of the Basic Law and legal procedures, and such laws shall be reported to the Standing 

Committee of the National People's Congress of the People's Republic of China for the record. Laws 
enacted by the legislature of the Macao Special Administrative Region which are in accordance with the 

Basic Law and legal procedures shall be regarded as valid.

The legal system of the Macao Special Administrative Region shall consist of the Basic Law, the laws 
previously in force in Macao and the laws enacted by the Macao Special Administrative Region as above.

IV

Judicial power in the Macao Special Administrative Region shall be vested in the courts of the Macao 
Special Administrative Region. The power of final adjudication shall be exercised by the court of final 
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appeal in the Macao Special Administrative Region. The courts shall exercise judicial power 
independently and free from any interference, and shall be subordinated only to the law. The judges shall 

enjoy the immunities appropriate to the performance of their functions.

Judges of the Macao Special Administrative Region courts shall be appointed by the chief executive of 
the Macao Special Administrative Region acting in accordance with the recommendation of the 

independent commission composed of local judges, lawyers and noted public figures. Judges shall be 
chosen by reference to their professional qualifications. Qualified judges of foreign nationalities may also 
be invited to serve as judges in the Macao Special Administrative Region. A judge may only be removed 

for inability to discharge the functions of his office, or for behaviour incompatible with the post he holds, 
by the chief executive acting in accordance with the recommendation of a tribunal appointed by the 
president of the court of final appeal, consisting of not fewer than three local judges. The removal of 

judges of the court of final appeal shall be decided upon by the chief executive in accordance with the 
recommendation of a review committee consisting of members of the Macao Special Administrative 

Region legislature. The appointment and removal of judges of the court of final appeal shall be reported 
to the Standing Committee of the National People's Congress for the record.

The prosecuting authority of the Macao Special Administrative Region shall exercise procuratorial 
functions as vested by law, independently and free from any interference.

The system previously in force in Macao for appointment and removal of supporting members of the 
judiciary shall be maintained.

On the basis of the system previously operating in Macao, the Macao Special Administrative Region 
Government shall make provisions for local lawyers and lawyers from outside Macao to practise in the 

Macao Special Administrative Region.

The Central People's Government shall assist or authorise the Macao Special Administrative Region 
Government to make appropriate arrangements for reciprocal juridical assistance with foreign states.

V

The Macao Special Administrative Region shall, according to law, ensure the rights and freedoms of the 
inhabitants and other persons in Macao as provided for by the laws previously in force in Macao, 

including freedom of the person, of speech, of the press, of assembly, of demonstration, of association (e. 
g. to form and join non-official associations), to form and join trade unions, of travel and movement, of 

choice of occupation and work, of strike, of religion and belief, of education and academic research ; 
inviolability of the home and of communication, and the right to have access to law and court ; rights 

concerning the ownership of private property and of enterprises and their transfer and inheritance, and 
to obtain appropriate compensation for lawful deprivation paid without undue delay : freedom to marry 

and the right to form and raise a family freely.

The inhabitants and other persons in the Macao Special Administrative Region shall all be equal before 
the law, and shall be free from discrimination, irrespective of nationality, descent, sex, race, language, 

religion, political or ideological belief, educational level, economic status or social conditions.

The Macao Special Administrative Region shall protect, according to law, the interests of residents of 
Portuguese descent in Macao and shall respect their customs and cultural traditions.

Religious organizations and believers in the Macao Special Administrative Region may carry out activities 
as before for religious purposes and within the limits as prescribed by law, and may maintain relations 
with religious organizations and believers outside Macao. Schools, hospitals and charitable institutions 

attached to religious organizations may continue to operate as before. The relationship between religious 
organizations in the Macao Special Administrative Region and those in other parts of the People's 

Republic of China shall be based on the principles of non-subordination, non-interference and mutual 
respect.

VI

After the establishment of the Macao Special Administrative Region, public servants ( including police ) 
of Chinese nationality and Portuguese and other foreign nationalities previously serving in Macao may all 

remain in employment and continue their service with pay, allowances and benefits no less favourable 
than before. Those of the above-mentioned public servants who have retired after the establishment of 

the Macao Special Administrative Region shall, in accordance with regulations currently in force, be 
entitled to pensions and allowances on terms no less favourable than before, and irrespective of their 

nationality or place of residence.
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The Macao Special Administrative Region may appoint Portuguese and other foreign national previously 
serving in the public service in Macao or currently holding Permanent Identity Cards of the Macao Special 
Administrative Region may also invite Portuguese and other foreign nationals holding public posts in the 

Macao Special Administrative Region shall be employed only in their individual capacities and shall be 
responsible exclusively to the Macao Special Administrative Region.

The appointment and promotion of public servants shall be on the basis of qualifications, experience and 
ability. Macao's previous system of employment, discipline, promotion and normal rise in rank for the 

public service shall remain basically unchanged.

VII

The Macao Special Administrative Region shall on it's own decide policies in the fields of culture, 
education, science and technology, such as policies regarding the languages of instruction ( including 

Portuguese ) and the system of academic qualifications and the recognition of academic degrees. 

All educational institutions may remain in operation and retain their autonomy. They may continue to 
recruit teaching and administrative staff and use teaching materials from outside Macao. Students shall 

enjoy freedom to pursue their education outside the Macao to pursue their education outside the Macao 
Special Administrative Region shall protect cultural relics in Macao according to law.

VIII

Subject to the principle that foreign affairs are the responsibility of the Central People's Government, the 
Macao Special Administrative Region may on it's own, using the name " Macao, China ", maintain and 

develop relations and conclude and implement agreements with states, regions and relevant international 
or regional organizations in the appropriate fields, such as the economy, trade, finance, shipping, 

communications, tourism, culture, science and technology and sports. Representatives of the Macao 
Special Administrative Region Government may participate, as members of the delegations of the 

Government of the People's Republic of China, in international organizations or conferences in 
appropriate fields limited to states and affecting the Macao Special Administrative Region, or may attend 
in such other capacity as may be permitted by the Central People's Government and the organization or 
conference concerned, and may express their views in the name of " Macao, China ". The Macao Special 
Administrative Region may, using the name " Macao, China ", participate in international organizations 

and conferences not limited to states.

Representatives of the Macao Special Administrative Region Government may participate, as members of 
delegations of the Government of the People's Republic of China, in negotiations conducted by the 

Central People's Government at the diplomatic level directly affecting the Macao Special Administrative 
Region.

The application to the Macao Special Administrative Region of international agreements to which the 
People's Republic of China is or becomes a party shall be decided by the Central People's Government, in 

accordance with the circumstances of each case and the needs of the Macao Special Administrative 
Region and after seeking the views the People's Republic of China is not a party but which are 

implemented in Macao is not a party but which are implemented in Macao may remain implemented in 
the Macao Special Administrative Region. The Central People's Government shall, according to the 
circumstances and the needs, authorise or assist the Macao Special Administrative Region of other 

relevant international agreements.

The Central People's Government shall, in accordance with the circumstances of each case and the needs 
of the Macao Special Administrative Region, take steps to ensure that the Macao Special Administrative 
Region shall continue to retain it's status in an appropriate capacity in those international organizations 
in which Macao is a participant in one capacity or another, but of which the People's Republic of China is 

not a member.

Foreign consular and other official or semi-official missions may be established in the Macao Special 
Administrative Region with the approval of the Central People's Government. Consular and other official 

missions established in Macao by states which have established formal diplomatic relations with the 
People's Republic of China may be maintained. According to the circumstances of each case, consular and 

other official missions in Macao of states having no formal diplomatic relations with the People's 
Republic of China may either be maintained or changed to semi-official missions. States not recognised 

by the People's Republic of China can only establish non-govermental institutions.

IX
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The following categories of persons shall have the right of abode in the Macao Special Administrative 
Region and be qualified to obtain Permanent Identity Cards of the Macao Special Administrative Region :

• The Chinese nationals who were born or who have ordinarily resided in Macao before or after the 
establishment of the Macao Special Administrative Region for a continuous period of 7 years or 

more, and persons of Chinese nationality born outside Macao of such Chinese nationals :
• The Portuguese who were born in Macao or who have ordinarily resided in Macao before or after 

the establishment of the Macao Special Administrative Region for a continuous period of 7 years or 
more and who, in either case, have taken Macao as their place of permanent residence ; and

• The other persons who have ordinarily resided in Macao for a continuous period of 7 years or more 
and have taken Macao as their place of permanent residence before or after the establishment of 
the Macao Special Administrative Region, and persons under 18 years of age who were born of 
such persons in Macao before or after the establishment of the Macao Special Administrative 

Region.

The Central People's Government, shall authorise the Macao Special Administrative Region Government 
to issue, in accordance with the law, passports of the Macao Special Administrative Region of the 

People's Republic of China to all Chinese nationals who hold Permanent Identity Cards of the Macao 
Special Administrative Region, and other documents of the Macao Special Administrative Region of the 

People's Republic of China to all other persons lawfully residing in the Macao Special Administrative 
Region.

The above passports and travel documents of the Macao Special Administrative Region shall be valid for 
all states and regions and shall record the holder's right to return to the Macao Special Administrative 

Region.

For the purpose of travelling to and from the Macao Special Administrative Region, inhabitants of the 
Macao Special Administrative Region may use travel documents issued by the Macao Special 

Administrative Region Government, or by other competent authorities of the People's Republic of China, 
or of this fact stated in their travel documents as evidence that the holders have the right of abode in the 

Macao Special Administrative Region.

Entry into the Macao Special Administrative Region by inhabitants of other parts of China shall be 
regulated in an appropriate way.

The Macao Special Administrative Region may apply immigrations controls on entry into, stay in and 
departure from the Macao Special Administrative Region by persons from foreign states and regions. 

Unless restrained by law, holders of valid travel documents shall be free to leave the Macao Special 
Administrative Region without special authorization.

The Central People's Government shall assist or authorise the Macao Special Administrative Region 
Government to negotiate and conclude visa abolition agreements with the states and regions concerned.

X

The Macao Special Administrative Region shall decide it's economic and trade policies on it's own. As a 
free port and a separate customs territory, it shall maintain and develop economic and trade relations 

with all states and regions and continue to participate in relevant international organizations and 
international trade agreements, such as the General Agreement on Tariffs and Trade and agreements 

regarding international trade in textiles. Export quotas, tariff preferences and other similar arrangements 
obtained by the Macao Administrative Region shall be enjoyed exclusively by the Macao Special 
Administrative Region shall have the authority to issue it's own certificates of origin for products 

manufactured locally, in accordance with prevailing rules of origin.

The Macao Special Administrative Region shall protect foreign investments in accordance with the law.

The Macao Special Administrative Region may, as necessary, establish official and semi-official economic 
and trade missions in foreign countries, reporting the establishment of such missions to the Central 

People's Government for the record.

XI

After the establishment of the Macao Special Administrative Region, the monetary and financial systems 
previously practised in Macao shall remain basically unchanged. The Macao Special Administrative 

Region shall decide it's monetary and financial policies on it's own. It shall safeguard the free operation 
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of the financial institutions and the free flow of capital within, into and out of the Macao Special 
Administrative Region.No exchange control policy shall be applied in the Macao Special Administrative 

Region.

The Macao Pataca, as the legal tender of the Macao Special Administrative Region, shall continue to 
circulate and remain freely convertible. The authority to issue Macao currency shall be vested in the 

Macao Special Administrative Region Government. The Macao Special Administrative Region 
Government may authorise designated banks to perform or continue to perform the functions of it's 

agents in the issuance of Macao currency. Macao currency bearing references inappropriate to the status 
of Macao as a special administrative region of the People's Republic of China shall be progressively 

replaced and withdrawn from circulation.

XII

The Macao Special Administrative Region shall draw up on it's own it's budget and taxation policy. The 
Macao Special Administrative Region shall report it's budget and final accounts to the Central People's 
Government for the record. The Macao Special Administrative Region shall use it's financial revenues 

exclusively for it's own purposes and they shall not be handed over to the Central People's Government 
shall not levy taxes on the Macao Special Administrative Region.

XIII

The Central People's Government shall be responsible for the defense of the Macao Special 
Administrative Region.

The maintenance of public order in the Macao Special Administrative Region shall be the responsibility of 
the Macao Special Administrative Region Government.

XIV

Legal leases of land granted or decided upon before the establishment of the Macao Special 
Administrative Region and extending beyond 19 December 1999, and all rights in relation to such leases 

shall be recognised and protected according to law by the Macao Administrative Region. Land leases 
approved or renewed after the establishment of the Macao Special Administrative Region shall be dealt 
with in accordance with the relevant land laws and policies of the Macao Special Administrative Region.

ANNEX II

ARRANGEMENTS FOR THE TRANSITIONAL PERIOD

I. SINO-PORTUGUESE JOINT GROUP
II. SINO-PORTUGUESE LAND GROUP

MEMORANDUM
MEMORANDUM

In order to ensure the effective implementation of the Joint Declaration of the Government of the 
People's Republic of China and the Government of the Republic of Portugal on the Question of Macao 

and create appropriate conditions for the transfer of government of Macao, the Government of the 
People's Republic of China and the Government of the Republic of Portugal have agreed to continue their 
friendly cooperation during the transitional period between the date of the entry into force of the Joint 

Declaration and 19 December 1999.

For this purpose, the Government of the People's Republic of China and the Government of the Republic 
of Portugal have agreed to set up a Sino-Portuguese Joint Liaison Group and a Sino-Portuguese Land 

Group in accordance with the provisions of paragraphs 3, 4 and 5 of the Joint Declaration.

I. SINO-PORTUGUESE JOINT GROUP

1. The Joint Group shall be an organ for liaison, consultation and exchange of information between the 
two Governments. It shall not interfere in the administration of Macao, nor shall it have any supervisory 

role over that administration.

2. The functions of the Joint Liaison Group shall be :

a) To conduct consultations on the implementation of the Joint Declaration and it's Annexes; 
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b) To exchange information and conduct consultations on matters relating to the transfer of 
government of Macao in 1999; 

c) To conduct consultations on actions to be taken by the two Governments to enable the 
Macao Special Administrative Region to maintain and develop external economic, cultural 

and other relations; 

d) To exchange information and conduct consultations on other subjects as may be agreed 
by the two sides.

Matters on which there is disagreement in the Joint Liaison Group shall be referred to the Governments 
for solution through consultations. 

1. Each side shall designate a leader of ambassadorial rank and four other members of the group. Each 
side may also designate experts and supporting staff as required, whose number shall be determined 

through consultations.

2. The Joint Liaison Group shall be established on the entry into force of the Joint Declaration and shall 
work within three months after it's establishment. It shall meet in Beijing, Lisbon and Macao alternately 

in the first year of work. Thereafter, it shall have it's principal base in Macao. The Joint Liaison Group shall 
continue it's work until 1 January 2000.

3. Members, experts and supporting staff of the Joint Liaison Group shall enjoy diplomatic privileges and 
immunities of such privileges and immunities as are compatible with their status.

4. The working and organizational procedures of the Joint Liaison Group shall be agreed between the two 
sides through consultations within the guidelines laid down in this Annex. The work of the Joint Liaison 

Group shall remain confidential unless otherwise agreed.

II. SINO-PORTUGUESE LAND GROUP

1. The two Governments have agreed that, with effect from the entry into force of the Joint Declaration, 
land leases in Macao and related matters shall be dealt with the following provisions :

a) Leases of land granted previously by the Portuguese Macao Government that expire 
before 19 December 1999, except temporary leases and leases for special purposes, may, in 

accordance with the relevant laws and regulations currently in force, be extended for a 
period expiring not later than 19 December 2049, with a premium be collected. 

b) From the entry into force of the Joint Declaration until 19 December 1999 and in 
accordance with the relevant laws of land may be granted by the Portuguese Macao 

Government for terms expiring not later than 19 December 2049, with a premium to be 
collected. 

c) The total amount of new land, including fields reclaimed from the sea and undeveloped 
land, to be granted under Section II, paragraph 1 ( b ) of this Annex shall be limited to 20 

hectares a year. The Land Group may, on the basis of the proposals of the Portuguese Macao 
Government, examine any change in the above-mentioned quota and make decisions 

accordingly. 

d) From the entry into force of the Joint Declaration until 19 December 1999, all incomes 
obtained by the Portuguese Macao Government from granting new leases and renewing 

leases shall, after deduction of the average cost of land production, be shared equally 
between the Portuguese Macao Government and the future Government of the Macao 
Special Administrative Region. All the income so obtained from land by the Portuguese 

Macao Government, including the amount of the above-mentioned deduction, shall be used 
for financing land development and public works in Macao. The Macao Special 

Administrative Region Government's share of land income shall serve as a reserve fund of 
the Government of the Macao Special Administrative Region and shall be deposited in banks 
incorporated in Macao and, if necessary, may be used by the Portuguese Macao Government 

for land development and public works in Macao during the transitional period with the 
endorsement of the Chinese side. 

2. The Sino-Portuguese Land Group shall be an organ for handling land leases in Macao and related 
matters on behalf of the two Government.

3. The functions of the Land Group shall be :
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a) To conduct consultations on the implementation of Section II of this Annex ; 

b) To monitor the amount and terms of land granted, divisions and use of income from land 
granted in accordance with the provisions of Section II, paragraph I of this Annex. 

c) To examine proposals of the Portuguese Macao Government for drawing on the Macao 
Special Administration Region Government's share of income from land and to make 

recommendations to the Chinese side for decision. 

d) Matters on which there is disagreement in the Land Group shall be referred to the two 
Governments for solution through consultations.

4. Each side shall designate three members of the Land Group. Each side may also designate experts and 
supporting staff as required, whose number shall be determined through consultations.

5. Upon the entry into force of the Joint Declaration, the Land Group shall be established and shall have 
it's principal base in Macao. The Land Group shall continue it's work until 19 December 1999. 

6. Members, experts and supporting staff of the Land Group shall enjoy diplomatic privileges and 
immunities or other privileges and immunities or other privileges and immunities as are compatible with 

their status.

7. The working and organizational procedures of the Land Group shall be agreed between the two sides 
through consultations within the guideline laid down in this Annex.

(To be exchanged between the two sides) 

MEMORANDUM

In connection with the Joint Declaration of the Government of the People's Republic of China and the 
Government of the Republic of Portugal on the Question of Macao signed this days, the Government of 

the People's Republic of China declares :

The inhabitants in Macao who come under the provisions of the Nationality Law of the People's Republic 
of China, whether they are holders of the Portuguese travel or identity documents or not, have Chinese 

citizenship. Taking account of the historical background of Macao and it's realities, the competent 
authorities of the Government of the People's Republic of China will permit Chinese nationals in Macao 

previously holding Portuguese travel documents to continue to use these documents for traveling to 
other states and regions after the establishment of the Macao Special Administrative Region. The above-
mentioned Chinese nationals will not be entitled to Portuguese consular protection in the Macao Special 

Administrative Region and other parts of the People's Republic of China. 

MEMORANDUM

In connection with the Joint Declaration of the Government of the Republic of Portugal and the 
Government of the People's Republic of China on the Question of Macao signed this day, the Government 

of the Republic of Portugal declares:

In conformity with the Portuguese legislation, the inhabitants in Macao who, having Portuguese 
citizenship, are holders of a Portuguese passport on 19 December 1999 may continue to use it after this 
date. No person may acquire Portuguese citizenship as from 20 December 1999 by virtue of his or her 

connection with Macao.
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INTRODUCTION         III 

INTRODUCTION 

 
 
 
 

  1. This publication, the twenty-sixth of the series 
Multilateral Treaties Deposited with the Secretary-General 
(ST/LEG/ SER/E/ - a supplement to the second volume was 
issued to cover actions from 1 January to 31 December 1983 
under reference ST/LEG/SER.E/22/add.1), consolidates all 
information on treaty actions (i.e.,signatures, ratifications, 
accessions, denunciations, miscellaneous notifications, 
reservations, declarations and objections) undertaken 
relating to the multilateral treaties deposited with the 
Secretary-General covered up to 1 April 2009 

 

A. TREATIES COVERED BY THIS PUBLICATION 
 2. This publication contains: 
 -  All multilateral treaties deposited with the Secretary- 

General; 
 -  The Charter of the United Nations, in respect of which 

certain depositary functions have been conferred upon the 
Secretary-General (although the Charter itself is deposited 
with the Government of the United States of America); 

 -  Multilateral treaties formerly deposited with the 
Secretary-General of the League of Nations, to the extent 
that formalities or decisions affecting them have been taken 
within the framework of the United Nations;1 

 -  Certain pre-United Nations treaties, other than those 
formerly deposited with the Secretary-General of the League 
of Nations, which were amended by protocols adopted by 
the General Assembly of the United Nations. 

 
B. DIVISION INTO PARTS AND CHAPTERS 

 3. The publication is comprised of two volumes, and is 
divided into two parts. Volume I includes Part I, Chapters I 
to XI.  Volume II includes Part I, Chapters XII to XXIX, 
and Part II.  Part I contains information relating to United 
Nations treaties,2and Part II contains information relating to 
League of Nations treaties.  Part I, in turn, is divided into 
chapters and each chapter relates to a given theme.  The 
treaties within each chapter are listed in the chronological 
order of their conclusion. Part II lists the first 26 treaties in 
the order in which they appear in the last League of  Nations 
publication of signatures, ratifications and accessions.3 
Thereafter, the treaties are listed in the order in which they 
first gave rise to formalities or decisions within the 
framework of the United Nations. 

 
C. INFORMATION PROVIDED IN RESPECT OF EACH 

TREATY 
(a) United Nations treaties 
 4. Chapter headers 
The following information is typically provided for each 

treaty in the header of each chapter: 

 -  The full title, place and date of adoption or 
conclusion; 

 -  Entry into force; 
 -  Registration date and number, pursuant to Article 102 

of the Charter (where appropriate);  
 -  The number of signatories and parties;  
 -  References to the text of the treaty as published in the 

United Nations, Treaty Series (UNTS) or, if it has not yet 
been published in the Treaty Series, the reference to the 
United Nations documentation where its text may be found; 
and 

 - A brief note on the adoption of the treaty. 
 

 5. Status tables 
Participants are listed in the status tables in alphabetical 

order. Against each participant's name, the relevant treaty 
action is entered, i.e., the date of signature, the date of 
deposit of the instrument of ratification, acceptance, 
approval, accession, or succession.4 The names of 
participants that have denounced the treaty appear between 
brackets, and the date of deposit of the notification of 
denunciation is indicated in a footnote.  Additional 
information on denunciation of treaties appears in footnotes. 

Entries in status tables pertaining to formalities effected 
by a predecessorState in respect of treaties to which the 
successor States have notified their succession are replaced 
by the names of the relevant successor States with the 
corresponding date of deposit of the notification of 
succession.  A footnote indicates the date and type of 
formality effected by the predecessorState, the 
corresponding indicator being inserted next to the successor 
States in the table as the case may be.  As regards treaties in 
respect of which formalities were effected by a predecessor 
State and not listed in the notifications of succession of the 
successor States, a footnote indicating the date and type of 
formality effected by the predecessor State is included in the 
status of the treaties concerned, the corresponding footnote 
indicator appearing next to the heading "Participant". 

Treaties which have been terminated are denoted by an 
asterisk. For those treaties, the particpant tables have been 
removed. 

 
 6. Declarations, reservations, objections  
The texts of declarations and reservations generally 

appear in full immediately following the status tables.  
Objections, territorial applications and communications of a 
special nature, for example, declarations recognizing the 
competence of committees such as the Human Rights 
Committee, also appear in full. Related communications, for 
example, communications with regard to objections, and 
other information appear in footnotes. 
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(b) League of Nations treaties 
 7. The information provided is essentially based on the 

official records of the League of Nations. This accounts for 
the difference in format as compared with treaties deposited 
with the Secretary-General of the United Nations. 

 
 8. The list of signatures, ratifications, acceptances, 

approvals, accessions, and successions in respect of each of 
the League of Nations multilateral treaties covered by this 
publication is divided into two sections. The first section 
reflects the status as at the time of the transfer of those 
treaties to the custody of the United Nations, without 
implying a judgement by the Secretary-General of the 
United Nations on the current legal effect of those actions. 
The second section provides the status following the 
assumption of the depositary functions by the Secretary- 
General of the United Nations in relation to these treaties. 

 
D. INFORMATION OF A GENERAL NATURE 

 9. On the occasion of undertaking treaty formalities, 
issues of a general character are sometimes raised (mostly 
with regard to representation, succession or territorial 
application). An effort has been made to group all 
explanatory notes relevant to such issues as they pertain to 
the States concerned in the “Historical Information” section 
in the front matter of this publication as well as in chapters 
I.1 and I.2.  Similarly, Part I, Chapters I.1 and I.2 contain 
information transmitted by communications from Heads of 
States or Governments or Ministers for Foreign Affairs 
informing the Secretary-General of changes in the official 
denomination of States or territories. In the case of States 
that are  not members of the United Nations or in the case of 
intergovernmental organizations, the information appears in 
notes corresponding to the formalities that gave rise to the 

issue. Cross-references are provided as required.  
Progressively, all information of a historical and political 
nature will be moved to the "Historical Information" section 
in the front matter of the publication. 
 
      Disclaimer: 
 
        The Treaty Section, Office of Legal Affairs, United 
Nations has made every reasonable attempt to ensure that 
material contained in this publication was correct at the 
time it was created and last modified. However, this 
information is provided for reference purposes only. For an 
official record of actions undertaken with respect  to the 
multilateral treaties deposited with the Secretary-General, 
States parties are advised to consult the e-mail 
transmissions/hard copies of the relevant communications 
issued by the Treaty Section, Office of Legal Affairs, United 
Nations. 

 
Suggestions for corrections or modifications should be 

communicated to: 
 

Office of Legal Affairs 
Treaty Section 
United Nations 

New York, N.Y. 10017 
United States of America 

e-mail: depositaryCN@un.org 
Fax: (212) 963-3693 

 
For the regularly updated electronic version of this 

publication, please visit the United Nations Treaty 
Collection on the Internet at:  

 
http://treaties.un.org

 

 
   Notes: 
 

1  Multilateral treaties formerly deposited with the Secretary-
General of the League of Nations, by virtue of General Assembly 
resolution 24 (I) of 12 February 1946, and of a League of Nations 
Assembly resolution of 18 April 1946 (League of Nations, 
Official Journal, Special Supplement No. 194, p. 57) were 
transferred, upon dissolution of the League of Nations, to the 
custody of the United Nations. 

2  For ease of reference, those League of Nations treaties and 
other pre-United Nations treaties that were amended by protocols 
adopted by the General Assembly of the United Nations are 
included in Part I, so that the list of States which have become 
parties to the amending protocol and to the treaty, as amended, 

 
 
 
 
 
 
 

 
 
 
are followed immediately by a list showing the status of the 
treaty at the time of its transfer to the custody of the United 
Nations. 

3  See League of Nations, Official Journal, Special Supplement 
No.195, Supplement to the Twenty-First List, Geneva, 1946. 

4  The following main symbols are used: a, accession; A, 
acceptance; AA, approval; c, formal confirmation; d, succession; 
P, participation; s, definitive signature; and n, notification (of 
provisional application, of special undertaking, etc.). Unless 
otherwise indicated the date of effect is determined by the 
relevant provisions of the treaty concerned. 
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HISTORICAL INFORMATION 

 
 
 
 
 

ARUBA 
See note 1 under “Netherlands” . 
 

BELARUS 
Note 1.  
Formerly: “Byelorussian Soviet Socialist Republic” 

until 18 September 1991. 
 

BENIN 
Note 1.  
Formerly:  "Dahomey" until 2 December 1975. 
 

BOSNIA AND HERZEGOVINA 
Note 1.  
The Government of Bosnia and Herzegovina deposited 

with the Secretary-General notifications of succession to 
the Socialist Federal Republic of Yugoslavia to various 
treaties with effect from 6 March 1992, the date on which 
Bosnia and Herzegovina assumed responsibility for its 
international relations. 

See also note 1 under “former Yugoslavia” .  
For information on the treatment of treaty actions by 

predecessor States and successor States in the status 
tables, see Part C, “Status tables” of the “Introduction” to 
this publication.  

 
BURKINA FASO 

Note 1.  
Formerly:  "Upper Volta" until 4 August 1984. 
 

BURMA 
See note 1 under “Myanmar” . 
 

CAMBODIA 
Note 1.  
As from 3 February 1990, "Cambodia". Formerly, as 

follows: as from 6 April 1976 to 3 February 1990 
"Democratic Kampuchea"; as from 30 April 1975 to 6 
April 1976 "Cambodia"; as from 28 December 1970 to 30 
April 1975 "Khmer Republic". 

 
CAMEROON 

Note 1.  
As from 4  February 1984  Cameroon (from 10 March 

1975 to 4 February 1984 known as "the United Republic 
of Cameroon" and prior to 10 March 1975 known as 
"Cameroon". 

CENTRAL AFRICAN REPUBLIC 
Note 1.  
In a communication dated 20 December 1976, the 

Permanent Mission of the Central African Empire to the 
United Nations informed the Secretary-General that, by a 
decision of the extraordinary Congress of the Movement 
for the Social Development of Black Africa (MESAN), 
held at Bangui from 10 November to 4 December 1976, 
the Central African Republic had been constituted into the 
Central African Empire. 

In a communication dated 25 September 1979, the 
Permanent Representative of that country to the United 
Nations informed the Secretary-General that, following a 
change of regime which took place on 20 September 1979, 
the former institutions of the Empire had been dissolved 
and the Central African Republic had been proclaimed. 

 
CHINA 

Note 1.  
Signatures, ratifications, accessions, etc., on behalf of 

China.  
China is an original Member of the United Nations, the 

Charter having been signed and ratified on its behalf, on 26 
June and 28 September 1945, respectively, by the 
Government of the Republic of China, which continued to 
represent China in the United Nations until 25 October 
1971. 

On 25 October 1971, the General Assembly of the 
United Nations adopted its resolution 2758 (XXVI), 
reading as follows: 

"The General Assembly.  
" Recalling  the principles of the Charter of the United 

Nations, 
" Considering  that the restoration of the lawful rights 

of the People's Republic of China is essential both for the 
protection of the Charter of the United Nations and for the 
cause that the United Nations must serve under the 
Charter, 

" Recognizing  that the representatives of the 
Government of the People's Republic of China are the only 
lawful representatives of China to the United Nations and 
that the People's Republic of China is one of the five 
permanent members of the Security Council, 

" Decides  to restore all its rights to the People's 
Republic of China and to recognize the representatives of 
its Government as the only legitimate representatives of 
China to the United Nations, and to expel forthwith the 
representatives of Chiang Kai-shek from the place which 
they unlawfully occupy at the United Nations and in all the 
organizations related to it." 
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The United Nations had been notified on 18 November 
1949 of the formation, on l October 1949, of the Central 
People's Government of the People's Republic of China.  
Proposals to effect a change in the representation of China 
in the United Nations subsequent to that time were not 
approved until the resolution quoted above was adopted. 

On 29 September 1972, a communication was received 
by the Secretary-General from the Minister for Foreign 
Affairs of the People's Republic of China stating: 

"l. With regard to theultilateral treaties signed, 
ratified or acceded to by the defunct Chinese government 
before the establishment of the Government of the People's 
Republic of China, my Government will examine their 
contents before making a decision in the light of the 
circumstances as to whether or not they should be 
recognized. 

"2. As from October 1, 1949, the day of the founding 
of the People's Republic of China, the Chiang Kai-shek 
clique has no right at all to represent China.  Its signature 
and ratification of, or accession to, any multilateral treaties 
by usurping the name of `China' are all illegal and null and 
void.  My Government will study these multilateral treaties 
before making a decision in the light of the circumstances 
as to whether or not they should be acceded to." 

All entries recorded throughout this publication in 
respect of China refer to actions taken by the authorities 
representing China in the United Nations at the time of 
those actions. 

Note 2.  
By a notification on 20 June 1997, the Government of 

China informed the Secretary-General of the status of 
Hong Kong in relation to treaties deposited with the 
Secretary-General.  The notification, in pertinent part, 
reads as follows: 

"In accordance with the Joint Declaration of the 
Government of the United Kingdom of Great Britain and 
Northern Ireland and the Government of the People's 
Republic of China on the Question of Hong Kong, signed 
on 19 December 1984 (hereinafter referred to as the Joint 
Declaration), the People's Republic of China will resume 
the exercise of sovereignty over Hong Kong with effect 
from 1 July 1997. Hong Kong will, with effect from that 
date, become a Special Administrative Region of the 
People's Republic of China. [For the full text of the Joint 
Declaration of the Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of 
the People's Republic of China on the Question of Hong 
Kong, 19 December 1984, see United Nation  Treaty 
Series  volume No.1399, p. 61, (registration number I-
23391)]. 

It is provided in Section 1 of Annex I to the Joint 
Declaration, "Elaboration by the Government of the 
People's Republic of China of its Basic Policies Regarding 
Hong Kong" and in Articles 12, 13 and 14 of the Basic 
Law of the Hong Kong Special Administrative Region of 
the People's Republic of China, which was adopted on 4 
April 1990 by the National People's Congress of the 
People's Republic of China (hereinafter referred to as the 
Basic Law), that the Hong Kong Special Administrative 

Region will enjoy a high degree of autonomy, except in 
foreign and defence affairs which are the responsibility of 
the Central People's Government of the People's Republic 
of China. Furthermore, it is provided both in Section XI of 
Annex I to the Joint Declaration and Article 153 of the 
Basic Law that international agreements to which the 
People's Republic of China is not a party but which are 
implemented in Hong Kong may continue to be 
implemented in the Hong Kong Administrative Region. 

In this connection, on behalf of the Government of the 
People's Republic of China, I would like to inform Your 
Excellency as follows: 

I.  The treaties listed in Annex I to this Note 
[herein under], to w hich the People's Republic of 
China is a party, will be applied to the Hong Kong Special 
Administrative Region with effect from 1 July 1997 as 
they: 

(i)   are applied to Hong Kong 
before 1 July 1997; or    (ii)   fall 
within the category of foreign affairs or defence or, owing 
to their nature and provisions, must apply to the entire 
territory of a State; or 

(iii)   are not applied to Hong Kong 
before 1 July 1997 but with respect to which it has been 
decided to apply them to Hong Kong with effect from that 
date (denoted by an asterisk in Annex I).   II. The treaties 
listed in Annex II to this Note [herein under], to which the 
People's Republic of China is not yet a party and which 
apply to Hong Kong before 1 July 1997, will continue to 
apply to the Hong Kong Special Administrative Region 
with effect from 1 July 1997. 

The provisions of the International Covenant on Civil 
and Political Rights and the International Covenant on 
Economic, Social and Cultural Rights as applied to Hong 
Kong shall remain in force beginning from 1 July 1997. 

III.  The Government of the People's 
Republic of China has already carried out separately the 
formalities required for the application of the treaties listed 
in the aforesaid Annexes, including all the related 
amendments, protocols, reservations and declarations, to 
the Hong Kong Special Administrative Region with effect 
from 1 July 1997. 

IV.  With respect to any other treaty not listed in the 
Annexes to this Note, to which the People's Republic of 
China is or will become a party, in the event that it is 
decided to apply such treaty to the Hong Kong Special 
Administrative Region, the Government of the People's 
Republic of China will carry out separately the formalities 
for such application. For the avoidance of doubt, no 
separate formalities will need to be carried out by the 
Government of the People's Republic of China with 
respect to treaties which fall within in the category of 
foreign affairs or defence or which, owing to their nature 
and provisions, must apply to the entire territory of a 
State." 

The treaties listed in Annexes I and II, referred to in the 
notification, are reproduced below. 

Information regarding reservations and/or declarations 
made by China with respect to the application of treaties to 
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the Hong Kong Special Administrative Region can be 
found in the footnotes to the treaties concerned as 
published herein.  Footnote indicators are placed against 
China's entry in the status list of those treaties. 

Moreover, with regard to treaty actions undertaken by 
China after 1 July 1997, the Chinese Government 
confirmed that the territorial scope of each treaty action 
would be specified.  As such, declarations concerning the 
territorial scope of the relevant treaties with regard to the 
Hong Kong Special Administrative Region can be found in 
the footnotes to the treaties concerned as published herein.  
Footnote indicators are placed against China's entry in the 
status list of those treaties. 

Annex I  
(The treaties are listed in the order that they published 

in these volumes.)  
Charter of the United Nations and Statute of the 

International Court of Justice : 
-  Charter of the United Nations, 26 June 

1945; -  Statute of the International Court of 
Justice, 26 June 1945; 

-  Amendment to Article 61 of the Charter 
of the United Nations, adopted by the General Assembly 
of the United Nations in resolution 2847 (XXVI) of 20 
December 1971. 

Privileges and Immunities, Diplomatic and Consular 
Relations : 

-  Convention on the Privileges and 
Immunities of the United Nations, 13 February 1946; 

-  Convention on the Privileges and 
Immunities of the Specialised Agencies of the United 
Nations, 21 November 1947; -  Vienna 
Convention on Diplomatic Relations, 18 April 1961; 

-  Vienna Convention on Consular 
Relations, 24 April 1963. 

Human Rights:  
-  Convention on the Prevention and 

Punishment of the Crime of Genocide, 9 December 1948; 
-  International Convention on the 

Elimination of All Forms of Racial Discrimination, 7 
March 1966; 

-  Convention on the Elimination of All 
Forms of Discrimination against Women, 18 December 
1979; 

-  Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, 10 
December 1984; 

-  Convention on the Rights of the Child, 
20 November 1989. 

Narcotic Drugs and Psychotropic Substances : 
-  Convention on psychotropic substances, 

21 February 1971; 
-  Single Convention on Narcotic Drugs, 

1961, as amended by the Protocol amending the Single 
Convention on Narcotic Drugs, 1961, 8 August 1975; 

-  United Nations Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances, 20 
December 1988. 

Health : 

-  Constitution of the World Health 
Organization, 22 July 1946. 

International Trade and Development : 
-  Agreement establishing the Asian 

Development Bank, 4 December 1965; 
-  Charter of the Asian and Pacific 

Development Centre, 1 April 1982 
Transport and Communications  - Customs matters:  
-  Customs Convention on Containers, 2 

December 1972*. 
Navigation : 
-  Convention on the International 

Maritime Organization, 6 March 1948; 
-  Convention on a Code of Conduct for 

Liner Conferences, 6 April 1974. 
Educational and Cultural Matters:   
-  Convention for the Protection of 

Products of Phonograms Against Unauthorized 
Duplication of their Phonograms, 29 October 1971. 

Penal Matters   : 
-  International Convention against the 

taking of hostages, 17 December 1979; 
-  Convention on the Prevention and 

Punishment of Crimes against Internationally Protected 
Persons, including Diplomatic Agents, 14 December 1973. 

Law of the Sea:   
-  United Nations Convention on the Law 

of the Sea, 10December 1982. 
Commercial Arbitration:  
-  Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, 10 June 1958. 
Outer Space:  
-  Convention on the Registration of 

Objects Launched into Outer Space, 12 November 1974. 
Telecommunications : 
-  Constitution of the Asia-Pacific 

Telecommunity, 27 March 1976. 
Disarmament : 
-  Convention on Prohibitions or 

restrictions on the Use of Certain Conventional Weapons 
which may be deemed to be Excessively Injurious or to 
have Indiscriminate Effects (with protocols I, II and III), 
10 October 1980; 

-  Convention on the Prohibition of the 
Development, Production and Stockpiling and Use of 
Chemical Weapons and on their Destruction, 3 September 
1992. 

Environment : 
-  Vienna Convention for the Protection of 

the Ozone Layer, 22 March 1985; 
-  Montreal Protocol on Substances that 

Deplete the Ozone Layer, 16 September 1987; 
-  Amendment to the Montreal Protocol on 

Substances that Deplete the Ozone Layer, 29 June 1990; 
-  Basenvention on the Control of 

Transboundary Movement of Hazardous Wastes and their 
Disposal, 22 March 1989. 

Annex II    (The treaties are listed in the order that 
they are published in these volumes.)   
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Refugees and Stateless Persons:  
-  Convention relating to the Status of 

Stateless Persons, 28 September 1954. 
Traffic in Persons : 
-  International Convention for the 

Suppression of the Traffic in Women and Children, 30 
September 1921; 

-  Protocol amending the International 
Agreement for the Suppression of the White Slave Traffic, 
signed at Paris on 18 May 1904, and the International 
Convention for the Suppression of the White Slave Traffic, 
signed at Paris on 4 May 1910, 4 May 1949; 

-  International Agreement for the 
Suppression of the "White Slave Traffic", 18 May 1904; 

-  International Convention for the 
Suppression of the White Slave Traffic, 4 May 1910. 

Obscene Publications:  
-  Protocol to amend the Convention for 

the suppression of the circulation of, and traffic in, obscene 
publications, concluded at Geneva on 12 September 1923, 
12 November 1947; 

-  International Convention for the 
Suppression of the Circulation of, and Traffic in Obscene 
Publications, 12 September 1923; 

-  Protocol amending the Agreement for 
the Suppression of the Circulation of Obscene 
Publications, signed at Paris on 4 May 1910, 4 May 1949; 

-  Agreement for the Repression of 
Obscene Publications, 4 May 1910. 

Transport and Communications - Custom matters:  
-  International Convention to Facilitate the 

Importation of Commercial Samples and Advertising 
Materials, 7 November 1952; 

-  Convention concerning Customs 
Facilities for Touring, 4 June 1954; 

-  Additional Protocol to the Convention 
concerning Customs Facilities for Touring, relating to the 
Importation of Tourist Publicity Documents and Material, 
4 June 1954; 

-  Customs Convention on the Temporary 
Importation of Private Road Vehicles, 4 June 1954; 

-  Customs Convention on the Temporary 
Importati of Commercial Road Vehicles, 18 May 1956; 

-  Customs Convention on the Temporary 
Importation for Private Use of Aircraft and Pleasure Boats, 
18 May 1956; 

-  European Convention on Customs 
Treatment of Pallets Used in International Transport, 9 
December 1960. 

Transport and Communications - Road Traffic : 
-  Convention on Road Traffic, 19 

September 1949. 
Educational and Cultural Matters  
-  Agreement of the Importation of 

Educational, Scientific and Cultural materials, 22 
November 1950. 

Status of Women  
-  Convention on the Political Rights of 

Women, 31 March 1953; 

-  Convention on Consent to Marriage, 
Minimum Age for Marriage and Registration of Marriages, 
10 December 1962. 

Penal Matters : 
-  Protocol amending the Slavery 

Convention signed at Geneva 25 September 1926, 7 
December 1953; 

-  Slavery Convention, 25 September 1926; 
-  Supplementary Convention on the 

Abolition of Slavery, the Slave Trade and Institutions and 
Practices Similar to Slavery, 7 September 1956. 

Environment : 
-  Amendment to the Montreal Protocol on 

Substances that Deplete the Ozone Layer, Copenhagen, 25 
November 1992. 

League of Nations:  
-  Convention and Statute on Freedom of 

Transit, 20 April 1921; 
-  Convention and Statute on the Regime of 

Navigable Waterways of International Concern, 20 April 
1921; 

-  Declaration Recognizing the Right to a 
Flag of States Having no Sea-coast, 20 April 1921; 

-  Convention and Statute on the 
International Regime of Maritime Ports, 9 December 1923 
; 

-  International Convention relating to the 
Simplification of Customs Formalities, 3 November 1923. 

See also note 2 under “United Kingdom of Great 
Britain and Northern Ireland”  . 

Note 3.  
By a notification dated 13 December 1999, the 

Government of the People's Republic of China informed 
the Secretary-General of the status of Macao in relation to 
treaties deposited with the Secretary-General. The 
notification, in pertinent part, reads as follows: 

"In accordawith the Joint Declaration of the 
Government of the People's Republic of China and the 
Government of the Republic of Portugal on the Question 
of Macao signed on 13 April 1987 (hereinafter referred to 
as the Joint Declaration), the Government of the People's 
Republic of China will resume the exercise of sovereignty 
over Macao with effect from 20 December 1999. Macao 
will from that date, become a Special Administrative 
Region of the People's Republic of China. [For the full text 
of the Joint Declaration of the Government of the 
Portuguese Republic and the Government of the People's 
Republic of China on the Question of Macao, 13 April 
1987, see United Nation  Treaty Series  volume No. 1498, 
p. 229 (registration number I-25805)]. 

It is provided in Section 1 of Elaboration by the 
Government of the People's Republic of China of its Basic 
Policies Regarding Macao, which is Annex 1 to the Joint 
Declaration, and in Article 12, 13 and 14 of the Basic Law 
of the Macao Special Administrative Region of the 
People's Republic of China (hereinafter referred to as the 
Basic Law), which was adopted by the National People's 
Congress of the People's Republic of China on 31 March 
1993, that the Macao Special Administrative Region will 
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enjoy a high degree of autonomy, except in foreign and 
defence affairs which are the responsibilities of the Central 
People's Government of the People's Republic of China. 
Furthermore, it is provided both in Section VIII of Annex 
1 of the Joint Declaration and Article 138 of the Basic Law 
that international agreements to which the People's 
Republic of China is not yet a party but which are 
implemented in Macao may continue to be implemented in 
the Macao Special Administrative Region. 

In this connection, on behalf of the Government of the 
People's Republic of China, I have the honour to inform 
your Excellency that: 

I.  The treaties listed in Annex I to this Note 
[herein below], to which the People's Republic of China is 
a Party, will be applied to te Macao Special Administrative 
Region with effect from 20 December 1999 so long as they 
are one of the following categories: 

(i)  Treaties that apply to Macao before 20 
December 1999; 

(ii)  Treaties that must apply to the entire 
territory of a state as they concern foreign affairs or 
defence or their nature or provision so require. 

II.  The Treaties listed in Annex II to this 
Note, to which the People's Republic of China is not yet a 
Party and which apply to Macao before 20 December 
1999, will continue to apply to the Macao Special 
Administrative Region with the effect from 20 December 
1999. 

III.  The Government of the People's Republic of 
China has notified the treaty depositaries concerned of the 
application of the treaties including their amendments and 
protocols listed in the aforesaid Annexes as well as 
reservations and declarations made thereto by the Chinese 
Government to the Macao Special Administrative Region 
with effect from 20 December 1999. 

IV.  With respect to other treaties that are not 
listed in the Annexes to this Note, to which the People's 
Republic of China is or will become a Party, the 
Government of the People's Republic of China will go 
through separately the necessary formalities for their 
application to the Macao Special Administrative Region if 
it so decided." 

The treaties listed in Annexes I and II, referred to in the 
notification, are reproduced below. 

Information regarding reservations and/or declarations 
made by China with respect to the application of treaties to 
the Macao Special Administrative Region can be found in 
the footnotes to the treaties concerned as published herein.  
Footnote indicators are placed against China's entry in the 
status list of those treaties. 

Moreover, with regard to treaty actions undertaken by 
China after 13 December 1999, the Chinese Government 
confirmed that the territorial scope of each treaty action 
would be specified.  As such, declarations concerning the 
territorial scope of the relevant treaties with regard to the 
Macao Special Administrative Region can be found in the 
footnotes to the treaties concerned as published herein.  
Footnote indicators are placed against China's entry in the 
status list of those treaties. 

Annex I  
(The treaties appear in the order as they are provided 

in these volumes.)  
Charter of the United Nations and Statute of the 

International Court of Justice : 
-  Charter of the United Nations, 26 June 

1945; 
-  Statute of the International Court of 

Justice, 26 June 1945; 
-  Amendment to Article 61 of the Charter 

of the United Nations, adopted by the General Assembly 
of the United Nations in resolution 2847 (XXVI) of 20 
December 1971. 

Privileges and Immunities, Diplomatic and Consular 
Relations:  

-  Convention on the Privileges and 
Immunities of the United Nations, 13 February 1946; 

-  Convention on the Privileges and 
Immunities of the Specialised Agencies of the United 
Nations, 21 November 1947; 

-  Vienna Convention on Diplomatic 
Relations, 18 April 1961; 

-  Vienna Convention on Consular 
Relations, 24 April 1963. 

Human Rights : 
-  International Convention on the 

Elimination of All Forms of Racial Discrimination, 7 
March 1966; 

-  Convention on the Elimination of All 
Forms of Discrimination against Women, 18 December 
1979; 

-  Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, 10 
December 1984; 

-  Convention on the Rights of the Child, 
20 November 1989. 

Refugees and Stateless Persons:  
-  Convention relating to the Status of 

Refugees, 28 July 1951; 
-  Protocol relating to the Status of 

Refugees, 31 January 1967; 
Narcotic Drugs and Psychotropic Substances:  
-  Convention on psychotropic substances, 

21 February 1971; 
-  United Nations Convention against Illicit 

Traffic in Narcotic Drugs and Psychotropic Substances, 20 
December 1988. 

Health : 
-  Constitution of the World Health 

Organization, 22 July 1946. 
International Trade and Development : 
-  Charter of the Asian and Pacific 

Development Centre, 1 April 1982. 
Navigation:  
-  Convention on the International 

Maritime Organization, 6 March 1948. 
Penal Matters:  
-  International Convention against the 

taking of hostages, 17 December 1979; - 
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 Convention on the Prevention and Punishment of 
Crimes against Internationally Protected Persons, 
including Diplomatic Agents, 14 December 1973. 

Law of the Sea:  
-  United Nations Convention on the Law 

of the Sea, 10 December 1982. 
Law of Treaties : 
-  Vienna Convention on the Law of 

Treaties, 23 May 1969. 
Telecommunications:  
-  Constitution of the Asia-Pacific 

Telecommunity, 27 March 1976. 
Disarmament : 
-  Convention on Prohibitions or 

Restrictions on the Use of Certain Conventional Weapons 
which may be deemed to be Excessively Injurious or to 
have Indiscriminate Effects (with Protocols I, II and III), 
10 October 1980; 

-  Additional Protocol to the Convention 
on Prohibitions or Restrictions on the Use of Certain 
Conventional Weapons which may be deemed to be 
Excessively Injurious or to have Indiscriminate Effects 
(Protocol IV, entitled Protocol on Blinding Laser 
Weapons), 13 October 1995; 

-  Protocol on Prohibitions or Restrictions 
on the Use of Mines, Booby-Traps and Other Devices as 
amended on 3 May 1996 (Protocol II as amended on 3 
May 1996) annexed to the Convention on Prohibitions or 
Restrictions on the Use of Certain Conventional Weapons 
which may be deemed to be Excessively Injurious or to 
have Indiscriminate Effects, 3 May 1996; 

-  Convention on the Prohibition of the 
Development, Production and Stockpiling and Use of 
Chemical Weapons and on their Destruction, 3 September 
1992. 

Environment:  
-  Vienna Convention for the Protection of 

the Ozone Layer, 22 March 1985; 
-  Montreal Protocol on Substances that 

Deplete the Ozone Layer, 16 September 1987; 
-  Amendment to the Montreal Protocol on 

Substances that Deplete the Ozone Layer, 29 June 1990; 
-  Basel Convention on thetrol of 

Transboundary Movement of Hazardous Wastes and their 
Disposal, 22 March 1989; 

-  United Nations Framework Convention 
on Climate Change, 9 May 1992; 

-  Convention on biological diversity, 5 
June 1992. 

Annex II  : 
(The treaties appear in the order as they are provided 

in these volumes.)  
Human Rights : 
-  International Covenant on Economic, 

Social and Cultural Rights, 16 December 1966; 
-  International Covenant on Civil and 

Political Rights, 16 December 1966; 
Narcotic Drugs and Psychotropic Substances : 

-  Single Convention on Narcotic Drugs, 
30 March 1961 

-  Protocol amending the Single 
Convention on Narcotic Drugs and Narcotic Substances, 
25 March 1972. 

Traffic in Persons:  
-  International Convention for the 

Suppression of the Traffic in Women and Children, 30 
September 1921; 

-  International Convention for the 
Suppression of the Traffic in Women of Full Age, 11 
October 1933; 

-  Convention for the Suppression of the 
Traffic in Persons and of the Exploitation of the 
Prostitution of Others, 21 March 1950; 

Transport and Communication - customs matters : 
-  Convention concerning Customs 

Facilities for Touring, 4 June 1954; 
-  Additional Protocol to the Convention 

concerning Customs Facilities for Touring, relating to the 
Importation of Tourist Publicity Documents and Material, 
4 June 1954; 

Transport and Communication  - road traffic : 
-  Convention on Road Traffic, 19 

September 1949. 
Penal Matters : 
-  Slavery Convention, 25 September 1926; 
-  Supplementary Convention on the 

Abolition of Slavery, the Slave Trade and Institutions and 
Practices Similar to Slavery, 7 September 1956; 

League of Nations : 
-  Convention for the Settlement of Certain 

Conflicts of Laws in connection with Bills of Exchange 
and Promissory Notes, 7 June1930; 

-  Convention for the Settlement of Certain 
Conflicts of Laws in connection with Cheques, 19 March 
1931; 

-  Convention providing a Uniform Law 
for Bills of Exchange and Prmissory Notes, 7 June 1930; 

-  Convention providing a Uniform Law 
for Cheques, 19 March 1931; 

-  Convention on the Stamp Laws in 
connection with Bills of Exchange and Promissory Notes, 
7 June 1930; 

-  Convention on the Stamps Laws in 
connection with Cheques, 19 March 1931. 

See also note 1 under “Macao” and note 1 
under“Portugal”  . 

  
CONGO 

Note 1.  
In a communication dated 15 November 1971, the 

Permanent Mission of the People's Republic of the Congo 
to the United Nations informed the Secretary-General that 
their country would henceforth be known as the "Congo". 
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Memorandum on Application

1. This Memorandum reviews the rules of international law in relation to the application of treaties to the overseas territories as well as the practice of United
Kingdom Government Departments and international organisations in the matter.

The relevant rules of international law

2. Under international law a treaty may apply to a State as an international person, or to the territory of the state, or to both. As regards the question of the extent
of the territory of a state to which a treaty may apply, the basic rule is contained in Article 29 of the Vienna Convention on the Law of Treaties (1969), which reads
as follows:

Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise established, a treaty is binding upon each party in respect of its entire territory.

The Vienna Convention is widely regarded as setting out rules of customary international law on this subject.

3. Although it is a short provision, some comment on its terms and scope may be helpful.

'entire territory' –

4. In the case of a complex State such as the United Kingdom, territory means all the parcels of land (including any appurtenant territorial sea) over which the
Crown enjoys sovereignty. A State's territory may be divided into at least two kinds: (1) metropolitan, and

(2) non-metropolitan or 'territories for the international relations of which a State is responsible'. The decision as to which territory is metropolitan and which is non-
metropolitan is one for the authorities of the State concerned to make. Apart from a few exceptions which do not concern the United Kingdom, such decisions have
not been challenged by other States.

'unless a different intention appears from the treaty' –

5. Some treaties contain express provisions about particular territories or groups of territories. Where they exist, such provisions determine the scope of the
territorial extent of the treaty. The matter is one of interpretation in each case.

6. A different intention may be manifested by a provision in the treaty according to which a State, which has territories for the international relations of which it is
responsible may specify upon signature, ratification or accession the non-metropolitan territories to which that treaty is to extend. Such a provision is often called 'a
territorial application clause'.

'unless a different intention ... is otherwise established'

7. Even if a particular treaty does not contain a territorial application clause, it is still open to a State such as the United Kingdom to specify at the time of signature,
ratification or accession the territorial extent of the application of that treaty and, subsequently, to increase that extent. This is by means of wording contained in the
instrument of ratification or accession, or by means of a Note addressed to the Depositary. In 1967, the United Kingdom adopted the practice of making clear in the
instruments of ratification and accession the territorial extent of the application of treaties. Since that time, the practice has been followed consistently and no
challenge has been mounted in any case (whether by another State or by the United Nations or another international organisation). Instead, there has been
acceptance over many years of the practice of specifying the territorial extent, thereby establishing in each case the 'different intention' from the basic proposition
that a treaty is binding in respect of the entire territory under the sovereignty of the Crown. Other States such as The Netherlands and Denmark follow a similar
practice.

The practice of Whitehall departments

8. The Home Office and the FCO have standard operating procedures according to which the overseas territories are to be consulted about treaties which are under
negotiation and which are to apply or are capable of being applied, in respect of the United Kingdom’s non-metropolitan territories. The purpose of consultation is to
ascertain whether there are particular considerations in respect of any overseas territory which need to be taken into account in the text of a treaty, as well as to
ascertain whether or not each overseas territory wishes the treaty to apply to it. Those particular considerations may be reflected in reservations which are particular
to the overseas territory if that is appropriate.

The practice of international organisations

9. Before the mid-1960s, it was standard practice in the United Nations and other international organisations to include in treaties a 'territorial application clause'.
However, with the increase in membership by States gaining independence in the early 1960s, opposition developed to the inclusion of such clauses. Following a
Whitehall policy review, it was decided that the United Kingdom could no longer secure the inclusion of territorial application clauses in treaties negotiated within
global bodies. Accordingly, treaties adopted under the auspices of such organisations were from 1967 dealt with by means of statements made in the United
Kingdom's instruments of ratification or accession, or in Notes to the Depositary (as explained in paragraph above 7). In other organisations such as the Council of
Europe, it remains the standard practice to include a territorial application clause.
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ICSID/8 
 
 
 
 

CONTRACTING STATES AND MEASURES TAKEN BY THEM 
FOR THE PURPOSE OF THE CONVENTION 

 
 

(February 2014) 
 
 
 

 Attached are listings, prepared by the Secretariat pursuant to Administrative and 
Financial Regulation 20, of: 
 
 
 Contracting States, including dates of entry into 
 force for each of them of the Convention on the 
 Settlement of Investment Disputes between States 
 and Nationals of Other States (Art. 68 of the 
 Convention) - ICSID/8-A 
 
 Exclusions of Territories by Contracting States 
 (Art. 70 of the Convention) - ICSID/8-B 
 
 Designations by Contracting States Regarding 

Constituent Subdivisions or Agencies 
(Art. 25(1) and (3) of the Convention) - ICSID/8-C 
 

 Notifications Concerning Classes of Disputes 
 Considered Suitable or Unsuitable for Submission 
 to the Centre (Art. 25(4) of the Convention) - ICSID/8-D 
 
 Designations of Courts or Other Authorities 
 Competent for the Recognition and Enforcement 
 of Awards Rendered Pursuant to the Convention 
 (Art. 54(2) of the Convention) - ICSID/8-E 
 
 Legislative or Other Measures Relating to the 
 Convention (Art. 69 of the Convention) - ICSID/8-F 
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CONTRACTING STATES 
 
 

 Listed below are the 150 Contracting States, together with the dates on which the 
Convention entered into force for them: 
 
 
  Entry into Force 
 Contracting State  of Convention 

 

 Afghanistan  July 25, 1968 

 Albania  November 14, 1991 

 Algeria March 22, 1996 

 Argentina  November 18, 1994 

 Armenia  October 16, 1992 

 Australia  June 1, 1991 

 Austria  June 24, 1971 

 Azerbaijan  October 18, 1992 

 Bahamas November 18, 1995 

 Bahrain March 15, 1996 

 Bangladesh  April 26, 1980 

 Barbados  December 1, 1983 

 Belarus  August 9, 1992 

 Belgium  September 26, 1970 

 Benin  October 14, 1966 

 Bosnia and Herzegovina June 13, 1997 

 Botswana  February 14, 1970 

 Brunei Darussalam October 16, 2002 

 Bulgaria May 13, 2001 
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 Burkina Faso  October 14, 1966 

 Burundi  December 5, 1969 

 Cabo Verde January 26, 2011 

 Cambodia January 19, 2005 

 Cameroon  February 2, 1967 

 Canada December 1, 2013 

 Central African Republic  October 14, 1966 

 Chad  October 14, 1966 

 Chile  October 24, 1991 

 China  February 6, 1993 

 Colombia August 14, 1997 

 Comoros  December 7, 1978 

 Congo  October 14, 1966 

 Congo, Democratic Republic of  May 29, 1970 

 Costa Rica  May 27, 1993 

 Côte d’Ivoire  October 14, 1966 

 Croatia October 22, 1998 

 Cyprus  December 25, 1966 

 Czech Republic  April 22, 1993 

 Denmark  May 24, 1968 

 Egypt, Arab Republic of  June 2, 1972 

 El Salvador  April 5, 1984 

 Estonia  Jul. 23, 1992 

 Fiji  September 10, 1977 

 Finland  February 8, 1969 

 France  September 20, 1967 

 Gabon October 14, 1996 
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 Gambia, The  January 26, 1975 

 Georgia September 6, 1992 

 Germany  May 18, 1969 

 Ghana  October 14, 1966 

 Greece  May 21, 1969 

 Grenada  June 23, 1991 

 Guatemala February 20, 2003 

 Guinea  December 4, 1968 

 Guyana  August 10, 1969 

 Haiti November 26, 2009 

 Honduras  March 16, 1989 

 Hungary  March 6, 1987 

 Iceland  October 14, 1966 

 Indonesia  October 28, 1968 

 Ireland  May   7, 1981 

 Israel  July 22, 1983 

 Italy  April 28, 1971 

 Jamaica  October 14, 1966 

 Japan  September 16, 1967 

 Jordan  November 29, 1972 

 Kazakhstan October 21, 2000 

 Kenya  February 2, 1967 

 Korea, Republic of  March 23, 1967 

 Kosovo, Republic of July 29, 2009 

 Kuwait  March 4, 1979 

 Latvia September 7, 1997 

 Lebanon April 25, 2003 
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 Lesotho  August 7, 1969 

 Liberia  July 16, 1970 

 Lithuania  August 5, 1992 

 Luxembourg  August 29, 1970 

 Macedonia, former Yugoslav Rep. of November 26, 1998 

 Madagascar  October 14, 1966 

 Malawi  October 14, 1966 

 Malaysia  October 14, 1966 

 Mali  February 2, 1978 

 Malta December 3, 2003 

 Mauritania  October 14, 1966 

 Mauritius  July 2, 1969 

 Micronesia  July 24, 1993 

 Moldova June 4, 2011 

 Mongolia  July 14, 1991 

 Montenegro May 10, 2013 

 Morocco  June 10, 1967 

 Mozambique July 7, 1995 

 Nepal  February 6, 1969 

 Netherlands  October 14, 1966 

 New Zealand  May   2, 1980 

 Nicaragua April 19, 1995 

 Niger  December 14, 1966 

 Nigeria  October 14, 1966 

 Norway  September 15, 1967 

 Oman August 23, 1995 

 Pakistan  October 15, 1966 

617



ICSID/8-A 
 
 

5 
 

 Panama May 8, 1996 

 Papua New Guinea  November 19, 1978 

 Paraguay  February 6, 1983 

 Peru  September 8, 1993 

 Philippines  December 17, 1978 

 Portugal  August 1, 1984 

 Qatar January 20, 2011 

 Romania  October 12, 1975 

 Rwanda  November 14, 1979 

 Samoa  May 25, 1978 

 Sao Tome and Principe June 19, 2013 

 Saudi Arabia  June 7, 1980 

 Senegal  May 21, 1967 

 Serbia June 8, 2007 

 Seychelles  April 19, 1978 

 Sierra Leone  October 14, 1966 

 Singapore  November 13, 1968 

 Slovak Republic  June 26, 1994 

 Slovenia  April 6, 1994 

 Solomon Islands  October 8, 1981 

 Somalia  March 30, 1968 

 South Sudan May 18, 2012 

 Spain  September 17, 1994 

 Sri Lanka  November 11, 1967 

 St. Kitts & Nevis September 3, 1995 

 St. Lucia  July 4, 1984 

 St. Vincent and the Grenadines January 15, 2003 
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 Sudan  May   9, 1973 

 Swaziland  July 14, 1971 

 Sweden  January 28, 1967 

 Switzerland  June 14, 1968 

 Syria February 24, 2006 

 Tanzania  June 17, 1992 

 Timor-Leste August 22, 2002 

 Togo  September 10, 1967 

 Tonga  April 20, 1990 

 Trinidad and Tobago  February 2, 1967 

 Tunisia  October 14, 1966 

 Turkey  April 2, 19891 

 Turkmenistan  October 26, 1992 

 Uganda  October 14, 1966 

 Ukraine July 7, 2000 

 United Arab Emirates  January 22, 1982 

 United Kingdom  January 18, 1967 

 United States  October 14, 1966 

 Uruguay September 8, 2000 

 Uzbekistan August 25, 1995 

 Yemen, Republic of  November 20, 2004  

 Zambia  July 17, 1970 

 Zimbabwe  June 19, 1994 

                                                 
1  On ratifying the Convention, Turkey declared that: “With respect to Article 64 of the Convention, the Government of Turkey is 
of the opinion that the disputes which may arise from the interpretation and application of the Convention can be solved through 
meaningful negotiations between the parties to the dispute, without the need of having recourse to third party settlement.” 
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Art. 70 of the     

Convention 
 
 
 

EXCLUSIONS OF TERRITORIES BY CONTRACTING STATES 
 
 

 Pursuant to Article 70 of the Convention, the following Contracting States have excluded 
from the application of the Convention the following territories for whose international relations 
they are responsible: 
 
 
  Date Notice of Exclusion   
Contracting State2 was Received by Depositary3

 
  Territories Excluded 

Moldova        May 5, 2011  Text of Notice: “…  
   the provisions of the 
   Convention shall be  
   applied only on the  
   territory effectively 
   controlled by the  
   authorities of the  
   Republic of  
   Moldova.”  
  
  
New Zealand       April 2, 1980  Cook Islands 
   Niue 
   Tokelau 
 
United Kingdom       June 19, 1973  British Indian Ocean 

 Territory 
   Pitcairn Islands 
   British Antarctic 
                                                 
2 Denmark excluded, by a notification received on May 15, 1968, the Faroe Islands; by notification received on October 30, 
1968, Denmark extended the application of the Convention to the Faroe Islands as of January 1, 1969. 
 
 On depositing its instrument of ratification, the Netherlands restricted the application of the Convention to the 
Kingdom in Europe; by a notification received on May 22, 1970, the Netherlands withdrew that restriction and thus extended the 
application of the Convention to Suriname and the Netherlands Antilles; Suriname having attained independence on November 
25, 1975, the Convention ceased to be applicable to Suriname as of that date. 
 
 On depositing its instrument of ratification, the United Kingdom excluded, inter alia, from its coverage Jersey and the 
Isle of Man.  By notifications received on June 27, 1979, and November 17, 1983, respectively, the United Kingdom extended 
the application of the Convention to Jersey as of July 1, 1979, and to the Isle of Man as of November 1, 1983. 
 
3 The International Bank for Reconstruction and Development. 
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Art. 25(1) and (3) of  

the Convention  
 
 
 

DESIGNATIONS BY CONTRACTING STATES REGARDING 
CONSTITUENT SUBDIVISIONS OR AGENCIES 

 
 

1. Article 25(1) of the Convention provides that the jurisdiction of the Centre shall extend to 
any legal dispute arising directly out of an investment between a Contracting State (or any 
constituent subdivision or agency of a Contracting State designated to the Centre by that State) 
and a national of another Contracting State, which the parties to the dispute consent in writing to 
submit to the Centre. 
 
2. The following Contracting States have designated the subdivisions and agencies listed 
below as competent to become parties to disputes submitted to the Centre.  In some cases, the 
States concerned have, pursuant to Article 25(3) of the Convention, also notified the Centre that 
no approval by the State is required for the designated subdivision or agency’s consent to submit 
disputes to the Centre, and these are also indicated below: 
 
 
Contracting Date of Name of Constituent 
State4

 
 Designation Subdivision/Agency 

Australia May 2, 1991* The State of New South Wales 
  The State of Victoria 
  The State of Queensland 
  The State of South Australia 
  The State of Tasmania 
  The Northern Territory 
  The Australian Capital Territory 
 
 

                                                 
Note: ad hoc designations and notifications made by Contracting States pursuant to Articles 25(1) and 25(3) are excluded from 
this listing. 
 
* This symbol signifies that on making the designation, the Contracting State also notified the Centre, pursuant to Article 25(3) of 
the Convention, that the State’s approval would not be required for consents by the constituent subdivision/agency to submit 
disputes to the Centre. 
 
4 The Government of the Republic of Ecuador signed the ICSID Convention on January 15, 1986 and deposited its instrument of 
ratification on the same date. The Convention entered into force for Ecuador on February 14, 1986. On April 19, 1988, the 
Republic of Ecuador designated the Corporación Estatal Petrolera Ecuatoriana as a constituent subdivision or agency pursuant to 
Article 25(1) of the ICSID Convention. On August 21, 2002, the Republic of Ecuador designated the Consejo Nacional de 
Electricidad (CONELEC) as a constituent subdivision or agency pursuant to Article 25(1) of the ICSID Convention. On July 6, 
2009, the depositary received a written notice of Ecuador’s denunciation of the Convention. In accordance with Article 71 of the 
Convention, the denunciation took effect six months after the receipt of Ecuador’s notice, i.e., on January 7, 2010. 
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Contracting Date of Name of Constituent 
State Designation Subdivision/Agency 
 
Guinea August 16, 1983 Société des Mines de Fer de Guinée pour 

l’Exploitation des Monts Nimba 
 
 April 17, 1991 Société Nationale des Eaux de Guinée 
 
Indonesia September 27, 2012* Government of the Regency of East Kutai 
 
Kenya June 20, 1988 Kenya Ports Authority 
  Kenya National Shipping Line 
   
Madagascar October 8, 1981 Entreprise Nationale d’Hydrocarbure 
 
Nigeria May 11, 1978 Nigerian National Petroleum Corporation 
 
Peru October 11, 1996* Perupetro S.A. 
 
Portugal July 24, 1996* Investimentos, Comércio e Turismo de 

Portugal 
 
Sudan November 19, 1981 The General Petroleum Corporation 
 
Turkey October 8, 1998 Turkish Electricity Generation and 

Transmission Corporation (TEAŞ) 
  Petroleum Pipeline Corporation (BOTAŞ) 
 
United Kingdom May 7, 1968 Bermuda 
  British Virgin Islands 
  Cayman Islands 
  Falkland Islands (Malvinas) 
  Falkland Islands (Malvinas) 
    Dependencies 
  Gibraltar 
  Montserrat 
  Anguilla 
  St. Helena 
  St. Helena Dependencies 
  Turks & Caicos Islands 
 
 June 11, 1973* Guernsey (Bailiwick of) 
 
 October 1, 1990* Jersey (Bailiwick of) 
  Isle of Man 
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Art. 25(4) of the 

Convention  
 
 
 

NOTIFICATIONS CONCERNING CLASSES OF DISPUTES 
CONSIDERED SUITABLE OR UNSUITABLE FOR SUBMISSION 

TO THE CENTRE 
 
 
 
 

 The following Contracting States have notified the Centre, pursuant to Article 25(4) of the 
Convention, of the class or classes of disputes they would or would not consider submitting to 
the jurisdiction of the Centre: 
 
 
Contracting State5 Classes of Disputes 
 
China  Text of Notification: 
 
  “[P]ursuant to Article 25(4) of the Convention, the Chinese 

Government would only consider submitting to the jurisdiction 
of the International Centre for Settlement of Investment 
Disputes disputes over compensation resulting from expropria-
tion and nationalization.” 

 
  Date of Notification: 
 
  January 7, 1993 
 

 
 

                                                 
5 On July 8, 1974, Guyana notified the Centre “that Guyana would not consider submitting to the jurisdiction of the Centre legal 
disputes arising directly out of an investment relating to the mineral and other natural resources of Guyana.”  That notification 
was withdrawn by Guyana by a communication dated September 29, 1987 stating, inter alia, that “[h]ereafter the Government of 
Guyana will, in accordance with Article 25 of the said Convention, refer to the Centre legal disputes to which that Article applies 
and which the parties to the dispute consent in writing to submit to the Centre.” 
 
       On June 22, 1983, Israel notified the Centre that “Israel shall consider submitting to the Centre only disputes related to an 
approved investment under one of the Israeli Laws for the Encouragement of Capital Investments” and, with reference to Article 
26 of the Convention, that “Israel requires the exhaustion of local administrative or judicial remedies as a condition under this 
Convention.”  Those notifications were withdrawn by Israel by a communication received by the Centre on March 21, 1991. 
 
 On April 27, 1993, Costa Rica notified the Centre that “[t]here may only be recourse to arbitration pursuant to [the 
Convention] where all existing administrative or judicial remedies have been exhausted.” 
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Guatemala6 Text of Notification: 
 
  “The Republic of Guatemala does not accept submitting to the 

Centre’s jurisdiction any dispute which arises from a 
compensation claim against the State for damages due to armed 
conflicts or civil disturbances.” 

 
  Date of Notification: 
 
  January 16, 2003 
 
Indonesia Text of Notification: 
 
  “[T]he Government of the Republic of Indonesia would not 

consider submitting to the jurisdiction of ICSID class of 
dispute arising from the administrative decision issued by the 
Regency Governments within the Republic of Indonesia.” 

 
  Date of Notification: 
 
  September 27, 2012 
 
Jamaica Text of Notification: 
 
  “In accordance with Article 25 of the Convention establishing 

the International Centre for the Settlement of Investment 
Disputes, the Government of Jamaica hereby notifies the 
Centre that the following class of dispute at any time arising 
shall not be subject to the jurisdiction of the Centre: 

 
 
  Class of Dispute: 
 
  Legal dispute arising directly out of an investment relating to 

minerals or other natural resources.” 
 
  Date of Notification: 
 
  May 8, 1974 
 
Papua New Guinea Text of Notification: 
 
  “WHEREAS under Article 25(4) of the Convention any 

Contracting State may, at the time of acceptance thereof, notify 

                                                 
6 On January 16, 2003, Guatemala notified the Centre that “the Republic of Guatemala will require the exhaustion of local 
administrative remedies as a condition of its consent to arbitration under the Convention.” 
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the Centre of the class or classes of disputes which it would or 
would not consider submitting to the jurisdiction of the Centre; 

 
  NOW THEREFORE the Government of Papua New Guinea 
 
  HEREBY NOTIFIES the Centre that it will only consider 

submitting those disputes to the Centre which are fundamental 
to the investment itself.” 

 
  Date of Notification: 
 
  September 14, 1978 
 
Saudi Arabia Text of Notification: 
 
  “[T]he Kingdom reserves the right of not submitting all 

questions pertaining to oil and pertaining to acts of sovereignty 
to the International Centre for the Settlement of Investment 
Disputes whether by way of conciliation or arbitration.” 

 
  Date of Notification: 
 
  May 8, 1980 

 
 

Turkey Text of Notification: 
 
  “I also have the honour to hereby notify, pursuant to Article 25 

(4) of the ‘Convention on the Settlement of Investment 
Disputes Between States and Nationals of Other States’ 
concerning classes of disputes considered suitable or unsuitable 
for submission to the jurisdiction of the Centre that only the 
disputes arising directly out of investment activities which have 
obtained necessary permission, in conformity with the relevant 
legislation of the Republic of Turkey on foreign capital, and 
that have effectively started shall be subject to the jurisdiction 
of the Center.  However, the disputes, related to the property 
and real rights upon the real estates are totally under the 
jurisdiction of the Turkish courts and therefore shall not be 
submitted to jurisdiction of the Center.” 

 
  Date of Notification: 
 
  March 3, 1989 
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____________________________ 
 
Note: The Government of the Republic of Ecuador signed the ICSID Convention on January 15, 1986 and deposited its 
instrument of ratification on the same date. The Convention entered into force for Ecuador on February 14, 1986. On December 
4, 2007, the Republic of Ecuador notified the Centre pursuant to Article 25(4) of the ICSID Convention that: “The Republic of 
Ecuador will not consent to submit to the jurisdiction of the International Centre for Settlement of Investment Disputes (ICSID) 
the disputes that arise in matters concerning the treatment of an investment in economic activities related to the exploitation of 
natural resources, such as oil, gas, minerals or others.  Any instrument containing the Republic of Ecuador’s previously expressed 
will to submit that class of disputes to the jurisdiction of the Centre, which has not been perfected by the express and explicit 
consent of the other party given prior to the date of submission of the present notification, is hereby withdrawn by the Republic 
of Ecuador with immediate effect as of this date.” On July 6, 2009, the depositary received a written notice of Ecuador’s 
denunciation of the Convention. In accordance with Article 71 of the Convention, the denunciation took effect six months after 
the receipt of Ecuador’s notice, i.e., on January 7, 2010. 
 

626



ICSID/8-E 
 

1 
 

   
Art. 54(2) of the 

Convention 
 
 
 

DESIGNATIONS OF COURTS OR OTHER AUTHORITIES COMPETENT FOR 
THE RECOGNITION AND ENFORCEMENT OF AWARDS RENDERED 

PURSUANT TO THE CONVENTION 
 
 

 The following courts and other authorities have, in accordance with Article 54(2) of the 
Convention, been designated by Contracting States as competent for the recognition and 
enforcement of arbitral awards rendered pursuant to the Convention: 
 
 
Contracting State  Court or Other Authority 
 
Argentina Justicia Nacional en lo Contencioso Administrativo Federal 

(the proceeding to be initiated before the Cámara Nacional 
de Apelaciones en lo Contencioso Administrativo Federal) 

 
Australia  The Supreme Court of New South Wales 
   The Supreme Court of Victoria 
   The Supreme Court of Queensland 
   The Supreme Court of Western Australia 
   The Supreme Court of South Australia 
   The Supreme Court of Tasmania 
   The Supreme Court of the Northern Territory 
   The Supreme Court of the Australian Capital Territory 
 
Austria  Landes- und Kreisgerichte 
 
Barbados  Registrar of the Supreme Court 
 
Belgium  Ministère des affaires étrangerès 
 
Benin   Cour Suprême 
 
Botswana  Registrar of the High Court 
 
Burkina Faso  Cour Suprême 
 
Burundi  Tribunal de Première Instance de Bujumbura 
 
Cameroon  Cour Suprême (Chambre Administrative) 
 
Central African Republic  Le Tribunal de Grande Instance 
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Colombia  Sala Plena de la Sección Tercera de la Sala de lo 
Contencioso Administrativo del Consejo de Estado 

 
Congo, Republic of   Tribunal de Grande Instance de Brazzaville 
 
Côte d’Ivoire  Président du Tribunal de Première Instance d’Abidjan 
 
Czech Republic  Ministry of Justice 
 
Cyprus  District Court, Nicosia 
 
Denmark  Bailiff (lower court) of district concerned 
 
Egypt, Arab Republic of  Ministry of Justice 
 
Fiji   Supreme Court 
 
Finland  Executor-in-chief (ulosotonhaltija) with local jurisdiction 
 
France  “Tribunal de Grande Instance” having jurisdiction where 

the enforcement is to take place 
 
Germany    The “Landgericht” with local jurisdiction over the debtor, 

or, in its absence, the “Landgericht” of the district where 
the property of the debtor is located or where the enforce-
ment is to take place 

 
Ghana  High Court 
 
Greece  Single Judge Court of First Instance for Athens 
 
Guatemala  Organismo Judicial 
 
Guinea  Procureur Général 
 
Guyana  High Court 
 
Hungary  Fóvárosi Biróság, Budapest 
 
Iceland  Bailiff (fogeti) of the District concerned 
 
Indonesia  Supreme Court 
 
Ireland  High Court 
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Israel   Appropriate District Court 
 
Italy   Courts of Appeal having jurisdiction in the province where 

the enforcement is to take place 
 
Jamaica  Supreme Court 
 
Japan  The summary court or the district court which is designated 

in the arbitration agreement, and in the case of absence of 
such designation, the summary court or the district court 
having the jurisdiction over the place of the defendant’s 
domicile or residence, or over the place where the subject 
matter of a claim or the security therefor or any attachable 
property of the defendant is located 

 
Jordan  Court of First Instance 
 
Kenya  High Court 
 
Korea, Republic of 
 
 Seoul  Seoul Civil District Court 
 Chunchon, Kangwondo  Chunchon District Court 
 Chongju, Chungchong Pukdo  Chongju District Court 
 Taejon, Chungchong Namdo  Taejon District Court 
 Taegu, Kyongsand Pukdo  Taegu District Court 
 Pusan, Kyongsang Namdo  Pusan District Court 
 Kwangju, Cholla Namdo  Kwangju District Court 
 Chonju, Cholla Pukdo  Chongju District Court 
 Cheju, Chejudo  Cheju District Court 
 
Latvia  The Ministry of Justice 
 
Lesotho  Permanent Secretary for Foreign Affairs 
 
Liberia  Supreme Court 
 
Luxembourg  Tribunal d’arrondissement 
 
Madagascar  Chambre Administrative de la Cour Suprême 
 
Malawi  High Court 
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Malaysia  High Court 
 
Mauritania  Supreme Court of Mauritania (Nouakchott) 
 
Mauritius  Supreme Court 
 
Morocco  “Président du Tribunal Régional” of the district where the 

enforcement is to take place 
 
Netherlands  President of the District Court in The Hague 
 
New Zealand  High Court 
 
Niger  Tribunal de Première Instance dans le ressort duquel la 

sentence arbitral doit être exécutée 
 
Nigeria  Supreme Court 
 
Norway  Namsmannen (Bailiff) 
 
Papua New Guinea  National Court 
 
Philippines  The Regional Trial Court of the city or province where the 

arbitration proceedings were held or where the losing party 
resides or does business 

 
Portugal  Supremo Tribunal de Justiça 
 
Romania  Bucharest Court and the District Courts by circumstance 
 
Rwanda  Tribunal de Première Instance de Kigali 
 
St. Lucia  Supreme Court of Saint Lucia 
 
Saudi Arabia  Court of Grievances 
 
Senegal  Cour d’Appel de Dakar 
 
Sierra Leone  Cabinet (through the Ministry of Finance) 
 
Singapore  High Court 
 
Sri Lanka  District Court of Colombo 
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