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provided for in the treaty to withdraw or modify any consent or 
choice made by itself or made by the predecessor State m respect of 
the territory to which the succession of State relates. 

3. If the newly independent State does not in conformity with 
paragraph l express its consent or make a choice, or in conformity 
with paragraph 2 withdraw or modify the consent or choice of the 
predecessor State, it shall be considered as maintaining: 

(a) the consent of the predecessor State, in conformity with the 
treaty, to be bound, in respect of the territory to which the 
succession of States relates, by part of that treaty; or 

(b) the choice of the predecessor State, in conformity with the 
treaty, between differing provisions in the application of the treaty 
in respect of the territory to which the succession of States relates. 

Article 21. Notification of succession 

l. A notification of succession in respect of a multilateral treaty 
under article 16 or 17 shall be made in writing. 

2. If the notification of succession is not signed by the Head of 
State, Head of Government or Minister of Foreign Affairs, the 
representative of the State communicating it may be called upon to 
produce full powers. 

3. Unless the treaty otherwise provides, the notification of 
succession shall: 

(a) be transmitted by the newly independent State to the 
depositary, or, if there is no depositary, to the parties or the 
contracting States; 

(b) be considered to be made by the newly independent State 
on the date on which it has been received by the depositary or, if 
there is no depositary, on the date on which it has been received by 
all the parties or, as the case may be, by all the contracting States. 

4. Paragraph 3 does not affect any duty that the depositary 
may have, in accordance with the treaty or otherwise, to inform the 
parties or the contracting States of the notification of succession or 
any communication made in connexion therewith by the newly 
independent State. 

5. Subject to the provisions of the treaty, the notification of 
succession or the communication made in connexion therewith shall 
be considered as received by the State for which it was intended 
only when the latter State has been informed by the depositary. 

Article 22. Effects of a notification of succession 

l. Unless the treaty otherwise provides or it is otherwise agreed, 
a newly independent State which makes a notification of succession 
under article 16 or article 17, paragraph 2, shall be considered a 
party to the treaty from the date of the succession of States or from 
the date of entry into force of the treaty, whichever is the later 
date. 

2. Nevertheless, the operation of the treaty shall be considered 
as suspended as between the newly independent State and the other 
parties to the treaty until the date of making of the notification of 
succession except so far as that treaty may be applied provisionally 
in accordance with article 26 or as may be otherwise agreed. 

3. Unless the treaty otherwise provides or it is otherwise agreed, 
a newly independent State which makes a notification of succession 
under article 17, paragraph l, shall be considered a contracting State 
to the treaty from the date on which the notification of succession 
1s made. 

Article 23. Conditions under which a treaty is considered as being 
in force in the case of a succession of States 

l. A bilateral treaty. which at the date of a succession of States 
was in force in respect of the territory to which the succession of 
States relates is considered as being in force between a newly 
independent State and the other State party when: 

(a) they expressly so agree; or 

(b) by reason of their conduct they are to be considered as 
having so agreed. 

2. A treaty considered as being in force under paragraph 1 
applies in the relations between the newly independent State and 
the other State party from the date of the succession of States, 
unless a different intention appears from their agreement or is 
otherwise established. 

Article 24. The position as between the predecessor State 
and the newly independent State 

A treaty which under article 23 is considered as being in force 
between a newly independent State and the other State party is not 
by reason only of that fact to be considered as in force also in the 
relations between the predecessor State and the newly independent 
State. 

Article 25. Termination, suspension of operation or amendment of 
the treaty as between the predecessor State and the other State 
party 

l. When under article 23 a treaty is considered as being in force 
between a newly independent State and the other State party, the 
treaty: 

(a) does not cease to be in force between them by reason only 
of the fact that it has subsequently been terminated as between the 
predecessor State and the other State party; 

(b) is not suspended in operation as between them by reason 
only of the fact that its has subsequently been suspended in 
operation as between the predecessor State and the other State 
party; 

(c) is not amended as between them by reason only of the fact 
that it has subsequently been amended as between the predecessor 
State and the other State party. 

2. The fact that a treaty has been terminated or, as the case 
may be, suspended m operation as between the predecessor State 
and the other State party after the date of the succession of States 
does not prevent the treaty from being considered to be in force or, 
as the case may be, in operation as between the newly independent 
State and the other State party if it is established in accordance with 
article 23 that they so agreed. 

3. The fact that a treaty has been amended as between the 
predecessor State and the other State party after the date of the 
succession of States does not prevent the unamended treaty from 
being considered to be in force under article 23 as between the 
newly independent State and the other State party, unless it is 
established that they intended the treaty as amended to apply 
between them. 

Article 26. Multilateral treaties 

l. If, at the date of the succession of States, a multilateral 
treaty was in force in respect of the territory to which the 
succession of States relates and the newly independent State gives 
notice of its intention that the treaty should be applied pro­
visionally in respect of its territory, that treaty shall apply 
provisionally between the newly independent State and any party 
which expressly so agrees or by reason of its conduct is to be 
considered as having so agreed. 

2. Nevertheless, in the case of a treaty which falls within the 
category mentioned in article 16, paragraph 3, the consent of all the 
parties to such provisional application is required. 

3. If, at the date of the succession of States, a multilateral 
treaty not yet in force was being applied provisionally in respect of 
the territory to which the succession of States relates and the newly 
independent State gives notice of its intention that the treaty should 
continue to be applied provisionally in respect of its territory, that 
treaty shall apply provisionally between the newly independent 
State and any contracting State which expressly so agrees or by 
reason of its conduct is to be considered as having so agreed. 

4. Nevertheless, in the case of a treaty which falls within the 
category mentioned in article 16, paragraph 3, the consent of all the 
contracting States to such continued provisional ::..pplication is 
required. 
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S. Paragraphs 1 to 4 do not apply if it appears from the treaty 
or is otherwise established that the application of the treaty in 
respect of the newly independent State would be incompatible with 
the object and purpose of the treaty or would radically change the 
conditions for its operation. 

Article 27. Bilateral treaties 

A bilateral treaty which at the date of a succession of States was 
in force or was being provisionally applied in respect of the territory 
to which the succession of States relates is considered as applying 
provisionally between the newly independent State and the other 
State concerned when: 

(a) they expressly so agree; or 

(b) by reason of their conduct they are to be considered as 
having so agreed. 

Article 28. Termination of provisional application 

1. Unless the treaty otherwise provides or it is otherwise agreed, 
the provisional application of a multilateral treaty under article 26 
may be terminated: 

(a) by reasonable notice of termination given by the newly 
independent State or the party or contracting State provisionally 
applying the treaty and the expiration of the notice; or 

(b) in the case of a treaty which falls within the category 
mentioned in article 16, paragraph 3, by reasonable notice of 
termination given by the newly independent State or all of the 
parties or, as the case may be, all of the contracting States and the 
expiration of the notice. 

2. Unless the treaty otherwise provides or it is otherwise agreed, 
the provisional application of a bilateral treaty under article 27 may 
be terminated by reasonable notice of termination given by the 
newly independent State or the other State concerned and the 
expiration of the notice. 

3. Unless the treaty provides for a shorter period for its 
termination or it is otherwise agreed, reasonable notice of ter­
mination shall be twelve months' notice from the date on which it is 
received by the other State or States provisionally applying the 
treaty. 

4. Unless the treaty othwrwise provides or it is otherwise 
agreed, the provisional application of a multilateral treaty under 
article 26 shall be terminated if the newly independent State gives 
notice of its intention not to become a party to the treaty. 

Article 29. Newly independent States formed from two 
or more territories 

1. Articles 15 to 28 apply in the case of a newly independent 
State formed from two or more territories. 

2. When a newly independent State formed from two or more 
territories is considered as or becomes a party to a treaty by virtue 
of article 16, 17 or 23 and at the date of the succession of States the 
treaty was in force, or consent to be bound had been given, in 
respect of one or more, but not all, of those territories, the treaty 
shall apply in respect of the entire territory of that State unless: 

(a) it appears from the treaty or is otherwise established that 
the application of the treaty in respect of the entire territory would 
be incompatible with the object and purpose of the treaty or would 
radically change the conditions for its operation; 

(b) in the case of a multilateral treaty not falling under article 
16, paragraph 3, or under article 17, paragraph 4, the notification of 
succession is restricted to the territory in respect of which the treaty 
was in force at the date of the succession of States, or in respect of 
which consent to be bound by the treaty had been given prior to 
that date; 

(c) in the case of a multilateral treaty falling under article 16, 
paragraph 3, or under article 17, paragraph 4, the newly inde­
pendent State and the other States parties or, as the case may be, 
the other contracting States otherwise agree; or 

(d) in the case of a bilateral treaty, the newly independent State 
and the other State concerned otherwise agree. 

3. When a newly independent State formed from two or more 
territories becomes a party to a multilateral treaty under article 18 
and by the signature or signatures of the predecesaor State or States 
it had been intended that the treaty should extend to one or more, 
but not all, of those territories, the treaty shall apply in respect of 
the entire territory of the newly independent State unless; 

(a) it appears from the treaty or is otherwise established that 
the application of the treaty in respect of the entire territory would 
be incompatible with the object and purpose of the treaty or would 
radically change the conditions for its operation; 

(b) in the case of a multilateral treaty not falling under article 
18, paragraph 4, the ratification, acceptance or approval of the 
treaty is restricted to the territory or territories to which it was 
intended that the treaty should extend; or 

(c) in the case of a multilateral treaty falling under article 18, 
paragraph 4, the newly independent State and the other States 
parties or, as the case may be, the other contracting States otherwise 
agree. 
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Chapter I 

INTRODUCTION 

147 

1. In accordance with resolution 32/47 adopted by the 
General Assembly of the United Nations on 8 December 
1977, and pursuant to a recommendation adopted by the 
United Nations Conference on Succession of States in 
Respect of Treaties at its 7th plenary meeting on 6 May 
1977 (A/CONF.80/15, para. 26),1 at the conclusion of its 
1977 session, a resumed session of the Conference opened 
on 31July1978 at the Neue Hofburg in Vienna. 

during the resumed session of the Conference. It is, 
therefore, a continuation of and a supplement to the report 
on the work of the Committee of the Whole at the 1977 
session (A/CONF.80/14).2 

2. At the resumed session of the Conference, the Com­
mittee of the Whole completed its consideration of item 11 
of the agenda (A/CONF.80/7) of the Conference, namely 
"Consideration of the question of succession of States in 
respect of treaties in accordance with resolutions 3496 
(XXX) and 31/18 adopted by the General Assembly on 15 
December 1975 and 24 November 1976" referred to it by 
the Conference at its 1st plenary meeting on 4 April 1977. 
Also relevant to this item was General Assembly resolution 
32/47. The present document contains the report of the 
Committee of the Whole on its consideration of that item 

1 See p. 139 sect. D above. 

3. At the resumed session of the Conference, the Chair­
man, Mr. Fuad Riad (Egypt), and the Vice-Chairman, 
Mr. Jean-Pierre Ritter (Switzerland), of the Committee of 
the Whole, continued to exercise the office for which they 
were respectively elected in 1977. The Rapporteur elected 
at the 1977 session, Mr. Abdul Hakim Tabibi (Afghanistan) 
being unable to attend the resumed session of the Confer­
ence, the Committee of the Whole elected, at its 5 lst meet­
ing, on 15 August 1978, Mrs. Kuljit Thakore (India) as 
Rapporteur of the Committee of the Whole for that session. 

4. Mr. Erik Suy, Under-Secretary-General, the Legal 
Counsel, acted as representative of the Secretary-General of 
the United Nations and Mr. Valentin A. Romanov, Director 
of the Codification Division of the Office of Legal Affairs, 
as Executive Secretary of the Conference. Mr. Santiago 

2 See p. 98 sect. C above. 
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Torres Bernardez, Deputy Executive Secretary of the 
Conference, acted as Secretary of the Committee of the 
Whole; Mr. Raymond Sommereyns and Mr. Alexander Borg 
Olivier acted as Assistant Secretaries of the Committee of 
the Whole. 

5. In addition to the basic proposal for discussion by the 
Conference, namely, the draft articles on succession of 
States in respect of treaties adopted by the International 
Law Commission at its twenty-sixth session (A/CONF.80/ 
4),3 and the background documentation referred to in 
paragraph 6 of the Report of the Committee of the Whole 
concerning the 1977 session of the Conference (A/ 
CONF.80/14),4 the Committee of the Whole had at its 
disposal at the resumed session, the Report of the Confer­
ence concerning the 1977 session (A/CONF.80/15),5 

annex II of which reproduced the Report of the Committee 
of the Whole referred to above, and the summary records of 
the plenary meetings and meetings of the Committee of the 
Whole held in 1977 (A/CONF.80/16).6 

6. At the resumed session of the Conference, the Com­
mittee of the Whole held 21 meetings between 31 July and 
22 August 1978. 

7. During these meetings, the Committee of the Whole 
continued the examination of the draft articles contained in 
the basic proposal and new articles proposed by partici­
pating delegations, as well as of amendments thereto, 
concluding the consideration of those articles the exami­
nation of which had not been completed by the Committee 
at the 1977 session (articles 2, 6, 7, 12 and 22 bis) as well 
as of those articles the examination of which had not been 
initiated by the Committee at the 1977 session (articles 30, 
30 bis 31, 32, 33, 34, 35, 36, 36 bis, 37, 37 bis, 38, 39, 39 
bis, 39 ter and the proposed new article 40). 

8. The deliberations of the Committee of the Whole, at 
the resumed session of the Conference, proceeded in 
accordance with the methods of work and procedures 
approved by the Conference in 1977 (A/CONF .80/9) and a 
memorandum by the Secretary-General entitled "Methods 
of work and procedures adopted by the Conference as r.i.ay 
be applicable to its resumed session" (A/CO NF .80/l 7) 
which the Conference took note of at its 10th plenary 
meeting, on 31 July 1978. 

9. At the resumed session, the Committee of the Whole 
proceeded, therefore, mainly by way of article-by-article 
discussion. In the consideration of individual draft articles 
and amendments thereto, which had not yet been consi­
dered, the procedure followed was in general the same as 
that followed at the 1977 session. The general remarks 
made in this connexion in paragraphs 10 and 11 of the 

3 See p. 5 sect. B above. 
4 An addition to the select bibhography (see p. 98, sect. C 

above, A/CONF.80/14, para. 6 c) was issued during the resumed 
session as document ST/LIB/SER.B/24/ Add.l 

5 Seep. 137 sect. D above. 
6 Official Records of the United Nations Conference on Suc­

cession of States in Respect of Treaties, vol. I, Summary records of 
the plenary meetings and of the meetings of the Committee of the 
Whole (United Nations publication, Sales No. E.78.V.8). 

Report of the Committee of the Whole concerning the 
1977 session (A/CO NF .80/l 4) are therefore equally appli­
cable to the consideration of those articles at the resumed 
session. The only exceptions were the following: 

(a) article 39 bis on settlement of disputes, together 
with an amendment thereto, was referred to the Ad Hoc 
Group on Peaceful Settlement of Disputes established at 
the resumed session by the Committee of the Whole at its 
45th meeting on 4 August 1978, after an initial consi­
deration of the subject-matter by the Committee; the 
Committee of the Whole considered the report submitted 
by the Ad Hoc Group on Peaceful Settlement of Disputes 
(A/CONF.80/C.l/L.60 and Corr.I) and referred the agreed 
text on peaceful settlement of disputes contained therein to 
the Drafting Committee; 

(b) a proposed Conference resolution on incompatible 
treaty obligation, submitted following the withdrawal of a 
proposed new article 30 bis, was referred by the Committee 
of the Whole, following initial consideration, to the 
Informal Consultations Group chaired by the Vice­
Chairman of the Committee of the Whole established at the 
1977 session. The Committee of the Whole took its 
decision thereon, on the basis of a report submitted by the 
Informal Consultations Group (A/CONF.80/C.l/L.62), 
before referring the matter to the Drafting Committee. 

10. Regarding the draft articles and related amendments 
the consideration of which had been initiated by the 
Committee of the Whole but not completed at the 1977 
session, the Committee proceeded as follows: 

(a) it resumed consideration of draft article 2 of the 
basic proposal, and amendments thereto, and thereafter 
referred the text for draft article 2 to the Drafting 
Committee; subsequently the Committee of the Whole 
considered the report of the Drafting Committee on 
article 2; 

(b) it considered draft articles 6, 7 and 12 which had 
been referred, at the 1977 session, to the Informal 
Consultations Group mentioned in paragraph 9 (b) above, 
on the basis of the corresponding reports (A/CONF.80/ 
C. l/L.59 and L.62) submitted by that Group, before 
referring the articles contained therein to the Drafting 
Committee; subsequently, the Committee of the Whole 
considered the reports of the Drafting Committee on 
articles 6, 7, 12 and 12 bis. 

(c) with respect to article 22 bis, which had been 
referred at the 1977 session to the Drafting Committee, the 
Committee of the Whole took no action, this amendment 
having been withdrawn by its sponsors during the resumed 
session of the Conference. 

11. The Committee of the Whole entrusted the Drafting 
Committee with the task of reporting on the division of the 
Convention into parts and sections and took its decisions 
thereon on the basis of the corresponding report of the 
Drafting Committee. 

12. In accordance with a decision taken by the Com­
mittee of the Whole at its 1977 session,7 the Drafting 

7 Seep. 104, sect. C above, A/CONF.80/14, para. 9. 
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Committee submitted directly to the Plenary of the 
Conference its reports on the preamble and the final clauses 
of the Convention. Proposals made by participating dele­
gations, at the 1977 session and at the resumed session, 
concerning the preamble and the final clauses were not, 
therefore, discussed in the Committee of the Whole but 
referred to the Drafting Committee. 

13. In addition to the introduction contained in 
Chapter I, the present report contains three chapters: 
Chapter II, "Consideration by the Committee of the Whole 
of the draft articles on succession of States in respect of 
treaties deferred from the 1977 session of the Conference 
or submitted at the resumed session"; Chapter III, "Pro­
posals concerning the preamble and final clauses referred to 
the Drafting Committee"; and Chapter IV, "Parts and 
sections into which the draft articles are divided". An 
annex contains a check-list of documents submitted during 
the resumed session of the Conference to the Committee of 
the Whole by States participating in the Conference. 

14. Chapter II of the present report describes the 
proceedings of the Committee of the Whole, article by 
article, in numerical order. In most cases, the articles in 
Chapter II are dealt with as follows: the text of the 
International Law Commission's draft article, or of the 

proposed new article, is set out; next comes the text of 
amendments, if any, with a brief indication of the manner 
in which they were disposed of; the proceedings of the 
Committee of the Whole are then described, making, 
whenever necessary, a distinction between proceedings at 
the 1977 session and proceedings at the resumed session. 

15. Chapter III of the present report contains the text of 
the proposals concerning the preamble and final clauses. 

16. Chapter IV of the present report deals with the parts 
and sections into which the draft articles are divided. 

17. The present report is designed to be read in con­
junction with the summary records of the Committee of 
the Whole relating to the resumed session.8 Attention is 
drawn to the statements made by the Chairman of the 
Drafting Committee when introducing texts proposed by 
that Committee.9 

8 See Official Records of the United Nations Conference on 
Succession of States in Respect of Treaties, vol. II, Summary 
records of the plenary meetings and of the meetings of the 
Committee of the Whole (United Nations publication, Sale No. 
E.79.V.IO p. 31-45 et et seq., 37th-57th meetings. 

9 Ibid., pp. 126, 141 and 145, 53rd, 56th and 57th meetings. 

Chapter II 

CONSIDERATION BY mE COMMITIEE OF mE WHOLE OF mE DRAFT ARTICLES ON SUCCESSION OF STATES 
IN RESPECT OF TREATIES DEFERRED FROM mE 1977 SESSION OF mE CONFERENCE OR SUBMITTED AT 

mE RESUMED SESSION 

ARTICLE 2 

1. International Law Commission text 

18. The International Law Commission text provided as 
follows: 

Article 2. Use of terms 

I. For the purposes of the present articles: 

(a) "treaty" means an international agreement concluded 
between States in written form and governed by international law, 
whether embodied in a single instrument or m two or more related 
instruments and whatever its particular designations; 

(b) "succession of States" means the replacement of one State 
by another in the responsibility for the international relations of 
territory; 

(c) "predecessor State" means the State which has been replaced 
by another State on the occurrence of a succession of States; 

(d) "successor State" means the State which has replaced 
another State on the occurrence of a succession of States; 

(e) "date of the succession of States" means the date upon 
which the successor State replaced the predecessor State in the 
responsibility for the international relations of the territory to 
which the succession of States relates; 

(j) "newly independent State" means a successor State the 
territory of which immediately before the date of the succession of 
States was a dependent territory for the international relations of 
which the predecessor State was responsible; 

(g) "notification of succession" means in relation to a multi­
lateral treaty any notification, however phrased or named, made by 
a successor State expressing its consent to be considered as bound 
by the treaty; 

(h) "full powers" means in relation to a notification of 
succession or a notification referred to in article 37 a document 
emanating from the competent authority of a State designating a 
person or persons to represent the State for communicating the 
notification of succession or, as the case may be, the notification; 

(1) "ratification", "acceptance" and "approval" mean in each 
case the international act so named whereby a State establishes on 
the international plane its consent to be bound by a treaty; 

(]) "reservation" means a unilateral statement, however phrased 
or named, made by a State when signing, ratifying, accepting, 
approving or acceding to a treaty or when making a notification of 
succession to a treaty, whereby it purports to exclude or to modify 
the legal effect of certain provisions of the treaty in their 
application to that State; 

(k) "contracting State" means a State which has consented to be 
bound by the treaty, whether or not the treaty has entered into 
force; 

(I) "party" means a State which has consented to be bound by 
the treaty and for which the treaty is in force; 

(m) "other State party" means in relation to a successor State 
any party, other than the predecessor State, to a treaty in force at 
the date of a succession of States in respect of the territory to which 
that succession of States relates; 

(n) "international organization" means an intergovernmental 
organization. 
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2. The provisions of paragraph I regarding the use of terms in 
the present articles are without prejudice to the use of those terms 
or to the meanings which may be given to them in the internal law 
of any State. 

2. Amendments 

19. Amendments to article 2 were submitted at the 1977 
session by France and Switzerland (A/CONF.80/C.1/L.41) 
and by Cuba (A/CONF.80/C.1/L.46). At the 1977 session, 
an oral amendment was also submitted by Afghanistan. At 
the resumed session France and Switzerland submitted a 
revised version of their amendment to article 2 
(A/CONF.80/C.1/L.41/Rev.1). 

20. These amendments were to the following effect: 

(a) France and Switzerland (A/CONF.80/C.1/L.41/Rev.1): 

(i) Paragraph 1, subparagraph (b) 

[For the text, see A/CONF.80/14, para. 217. Amendment 
withdrawn; see para. 22 below.] 

(ii) Paragraph 1, subparagraph (t) 

Replace the existing text by the following: 
"newly independent State" means a successor State the territory 

of which, immediately before the date of the succession of States, 
was a territory in respect of which competence for international 
relations was exercised either by a single predecessor State or by 
two or more predecessor States which have not been entirely 
absorbed by the Successor State; 

[Withdrawn; see para. 22 below.] 

(b) Cuba (A/CO NF .80/L.46) 

Paragraph 1, subparagraphs (a) and (b) 

[For the text,.see A/CONF.80/14, para. 217. Amendment 
withdrawn; see para. 22 below.] 

(c) Afghanistan (oral amendment) 

Paragraph 1, subparagraphs (I) and (m) 

[For the text, see A/CONF.80/14, para. 217.] 

3. Proceedings of the Committee of the Whole 

(a) At the 1977 session 

21. At the 1977 session, the Committee of the Whole 
considered article 2 at its 3rd and 5th meetings, on 6 and 7 
April 1977. In accordance with an understanding reached at 
the 1st meeting of the Committee of the Whole on 5 April 
1977, article 2 was not submitted for adoption immediately 
after having been discussed, and decisions on the article and 
the amendments thereto were left to a later stage. 

(b) At the resumed session 

(i) Resumed consideration 

22. At the resumed session, the Committee of the Whole 
considered article 2 and amendments thereto at its 
52nd meeting, on 15 August 1978. At the same meeting, 
the amendments by France and Switzerland (A/CONF.80/ 
C.1/L.41/Rev.l) and by Cuba (A/CONF.80/C.1/L.46) were 
withdrawn. Thereafter, the Committee of the Whole 
adopted the text of the International Law Commission for 

article 2 by 71 votes to 5, with 1 abstention, and referred it 
to the Drafting Committee. 

(ii) Consideration of the report of the Drafting Committee 

23. At the 56th meeting of the Committee of the Whole, 
on 21 August 1978, the Chairman of the Drafting Com­
mittee introduced a report of the Drafting Committee 
(A/CONF.80/C.l/6), containing the text of article 2 
adopted by the Committee (for the text see para. 24 
below). The Committee of the Whole approved without a 
vote the title and text of article 2 as recommended by the 
Drafting Committee. 

(iii) Text approved by the Committee of the Whole 

24. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 2: 

Article 2. Use of terms 

1. For the purposes of the present Convention: 

(a) "treaty" means an international agreement concluded 
between States in written form and governed by international law, 
whether embodied in a single instrument or in two or more related 
instruments and whatever its particular designation; 

(b) "succession of States" means the replacement of one State 
by another in the responsibility for the international relations of 
territory; 

(c) "predecessor State" means the State which has been replaced 
by another State on the occurrence of a succession of States; 

(d) "successor State" means the State which has replaced 
another State on the occurrence of a succession of States; 

(e) "date of the succession of States" means the date upon 
which the successor State replaced the predecessor State in the 
responsibility for the international relations of the territory to 
which the succession of States relates; 

if) "newly independent State" means a successor State the 
territory of which immediately before the date of the succession of 
States was a dependent territory for the international relations of 
which the predecessor State was responsible; 

(g) "notification of succession" means in relation to a multi­
lateral treaty any notification, however phrased or named, made by 
a successor State expressing its consent to be considered as bound 
by the treaty; 

(h) "full powers" means in relation to a notification of 
succession or any other notification under the present Convention a 
document emanating from the competent authority of a State 
designating a person or persons to represent the State for com­
municating the notification of succession or, as the case may be, the 
notification; 

(i) "ratification", "acceptance" and "approval" mean in each 
case the international act so named whereby a State establishes on 
the international plane its consent to be bound by a treaty; 

(/) "reservation" means a unilateral statement, however phrased 
or named, made by a State when signing, ratifying, accepting, 
approving or acceding to a treaty or when making a notification of 
succession to a treaty, whereby it purports to exclude or to modify 
the legal effect of certain provisions of the treaty in their 
application to that State; 

(k) "contracting State" means a State which has consented to be 
bound by the treaty, whether or not the treaty has entered into 
force; 

(I) "party" means a State which has consented to be bound by 
the treaty and for which the treaty is in force; 

(m) "other State party" means in relation to a successor State 
any party, other than the predecessor State, to a treaty in force at 
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the date of a succession of States in respect of the territory to which 
that succession of States relates; 

(n) "international organization" means an intergovernmental 
organization. 

2. The provisions of paragraph l regarding the use of tenns in 
the present Convention are without prejudice to the use of those 
tenns or to the meanings which may be given to them in the internal 
law of any State. 

ARTICLE 6 

I. International Law Commission text 

25. The International Law Commission text provided as 
follows: 

Article 6. Cases of succession of States 
co11ered by the present articles 

The present articles apply only to the effects of a succession of 
States occurring in conformity with international law and, in 
particular, the principles of international law embodied in the 
Charter of the United Nations. 

2. Amendments 

26. At the 1977 session, amendments to article 6 were 
submitted by Australia (A/CONF .80/C. l/L.3), Romania 
(A/CONF.80/C.l/L.5), Ethiopia (A/CONF.80/C.l/L.6), the 
Soviet Union (A/CONF.80/C.l/L.8), and Singapore (A/ 
CONF.80/C.l/L.l 7). 
27. These amendments were to the following effect: 

(a) Australia (A/CONF.80/C.l/L.3) 

[For the text, see A/CONF.80/14, para. 197. Amendment 
withdrawn; see para. 28 below.] 

(b) Romania (A/CONF.80/C.l/L.5) 

[For the text, see A/CONF.80/14, para. 197. Amendment 
referred to the lnfonnal Consultations Group; see para. 28 
below. Amendment withdrawn; see para. 29 below.] 

(c) Ethiopia (A/CONF.80/C.l/L.6) 

[For the text, see A/CONF.80/14, para. 197. Amendment 
referred to the lnfonnal Consultations Group; see para. 28 
below.] 

(d) Union of Soviet Socialist Republics (A/CONF.80/ 
C.l/L.8) 

[For the text, see A/CONF.80/14, para. 197. Amendment 
withdrawn; see para. 28 below.] 

(e) Singapore (A/CONF.80/C.l/L.17) 

[For the text, see A/CONF.80/14, para. 197. Amendment 
referred to the Informal Consultations Group; see para. 28 
below.] 

3. Proceedings of the Committee of the Whole 

(a)At the 1977 session 

28. The Committee of the Whole initially considered 
article 6 and the amendments thereto at its 6th to 

9th meetings on 8, 12 and 13 April 1977. At the 
7th meeting of the Committee of the Whole, the amend­
ment by Australia (A/CONF.80/C.l/L.3) was withdrawn. 
At the 9th meeting of the Committee of the Whole, the 
amendment by the Soviet Union (A/CONF.80/C.l/L.8) was 
withdrawn. Also at the 9th meeting, the Committee 
decided to refer article 6 and the remaining amendments 
thereto to the lnfonnal Consultations Group. At its 
34th meeting, on 2 May 1977, the Committee of the Whole 
was informed by the Vice-Chainnan who had chaired the 
Informal Consultations Group that consultations were still 
going on and that a substantive report on article 6 would be 
made at the resumed session of the Conference. The 
Committee took note of that statement. 

(b) At the resumed session 

(i) Consideration of the first report 
of the Infonnal Consultations Group 

29. The Committee of the Whole considered the first 
report of the Informal Consultations Group (A/CONF.80/ 
C. l /L.59), which related to articles 6 and 7, at its 
50th meeting, on 14 August 1978, and at its 5lst meeting, 
on 15 August 1978. So far as article 6 is concerned, the 
Infonnal Consultations Group recommended to the 
Committee of the Whole to adopt the text proposed by the 
International Law Commission for that article without 
change. At the 50th meeting of the Committee of the 
Whole the amendment by Romania (A/CONF.80/C.l/L.5) 
was withdrawn. At its 51 st meeting, the Committee of the 
Whole decided to refer the text of the International Law 
Commission for article 6 to the Drafting Committee. 

(ii) Consideration of the report of the Drafting Committee 

30. At the 53rd meeting of the Committee of the Whole, 
on 17 August 1978, the Chairman of the Drafting Com­
mittee introduced a report of the Drafting Committee 
(A/CONF.80/C.l/5) containing the text of article 6 
adopted by the Committee (for the text see para. 31 
below). The Committee of the Whole approved without a 
vote the title and text of article 6 as recommended by the 
Drafting Committee. 

(iii) Text approved by the Committee of the Whole 

31. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 6: 

Article 6. Cases of succession of States co11ered 
by the present Con11ention 

The present Convention applies only to the effects of a 
succession of States occurring in conformity with international law 
and, in particular, the principles of international law embodied in 
the Charter of the United Nations. 

ARTICLE 7 

1. International Law Commission text 

32. The International Law Commission text provided as 
follows: 



514
152 Documents of the Conference 

Article 7. Non-retroactivity of the present articles 

Without prejudice to the application of any of the rules set forth 
in the present articles to which the effects of a succession of States 
would be subject under international law independently of these 
articles, the present articles apply only in respect of a succession of 
States which has occurred after the entry into force of these articles 
except as may be otherwise agreed. 

2. Amendments 

33. At the 1977 session, amendments to article 7 were 
submitted by the Byelorussian SSR (A/CONF.80/C.l/L.l), 
Malaysia (A/CONF.80/C.l/L.7), Cuba and Somalia 
(A/CONF.80/C.l/L.10/Rev.2) and the United States of 
America (A/CONF.80/C.l/L.16).10 At the resumed 
session, at the 40th meeting of the Committee of the 
Whole, on 2 August 1978, the Chairman of the Committee 
announced that he was informed that the amendment 
contained in document A/CONF.80/C.1/L.10/Rev.2 had 
been withdrawn and that the document had been with­
drawn from circulation .1 1 

34. The remaining amendments were to the following 
effect: 

(a) Byelorussian Soviet Socialist Republic (A/CONF.80/ 
C.l/L.I) 

[For the text, see A/CONF.80/14, para. 205. Amendment 
referred to the Informal Consultations Group; see para. 35 
below.] 

(b) Malaysia (A/CONF.80/C.l/L.7) 

[For the text, see A/CONF.80/14, para. 205. Amendment 
referred to the Informal Consultations Group; see para. 35 
below.] 

(c) United States of America (A/CONF.80/C.l/L.16) 

[For the text, see A/CONF.80/14, para. 205. Amendment 
r.!ferred to the Informal Consultations Group; see para. 35 
below.] 

3. Proceedings of the Committee of the Whole 

(a)At the 1977 session 

35. The Committee of the Whole initially considered 
article 7 and the amendments thereto at its 9th, 10th, 11th 
and 12th meetings on 13 and 14 April 1977. At its 
12th meeting, on 14 April 1977, the Committee of the 
Whole decided to refer article 7 and the amendments 
thereto to the Informal Consultations Group. At its 
34th meeting, on 2 May 1977, the Committee of the Whole 

10 A working paper was submitted in connexion with article 7 
by the United Kingdom (A/CO NF .80/C. l/L.9). 1t contained a 
proposal relating to the final clauses (see p. 134, sect. C, 
A/CONF.80/14, para. 247). 

1 1 See Official Records of the United Nations Conference on 
Succession of States in Respect of Treaties, vol. II, Summary 
records of the plenary meetings and of the meetings of the 
Committee of the Whole (United Nations publication, Sales 
No. E.79.V.10, p. 56 40th meeting, para. 59. 

was informed by the Vice-Chairman, who had chaired the 
Informal Consultations Group, that consultations were still 
going on and that a substantive report on article 7 would be 
made at the resumed session of the Conference. The 
Committee took note of that statement. 

(b) At the resumed session 

(i) Consideration of the first report 
of the lnfonnal Consultations Group 

36. The Committee of the Whole considered the first 
report of the Informal Consultations Group (A/CONF.80/ 
C.l/L.59), which related to articles 6 and 7, at its 50th 
meeting, on 14 August 1978, and its 5lst meeting, on 15 
August 1978. 

37. So far as article 7 is concerned, the first report 
(A/CONF.80/C.l/L.59) of the Informal Consultations 
Group stated the following: 

[ ... ] 
4. The Group recommends the Committee of the Whole to adopt 
for this article the text proposed under A below. 

5. The opinion was expressed in the Group that paragraph 1 
should be completed as shown under B below, the words in italics 
being the proposed addition on which it was not possible to reach a 
consensus. 

A 

"l. Without prejudice to the application of any of the rules 
set forth in the present Convention to which the effects of a 
succession of States would be subject under international law 
independently of the Convention, the Convention applies only in 
respect of a succession of States which has occurred after the 
entry into force of the present Convention except as may be 
otherwise agreed. 

"2. A successor State may, at the time of expressing its 
consent to be bound by the present Convention or at any time 
thereafter, declare that it will apply the provisions of the 
Convention in respect of its own succession of States which has 
occurred before the entry into force of the Convention in 
relation to any other contracting State or State party to the 
Convention which declares its willingness to accept the declar­
ation of the successor State. Upon the entry into force of the 
Convention as between such States, the provisions of the 
Convention shall then apply to the effects of the succession of 
States as from the date of such succession. 

"3. A successor State may at the time of signing the present 
Convention declare that it will apply the provisions of the 
Convention provisionally in respect of its own succession of 
States which has occurred before the entry into force of the 
Convention in relation to any other signatory State which 
declares its willingness to accept the declaration of the successor 
State; those provisions shalJ then apply provisionally to the 
effects of the succession of States as between those two States as 
from the date of such succession. 

"4. Any declaration made in accordance with the provisions 
of paragraph 2 or 3 shall be contained in a written notification to 
the Secretary-General of the United Nations, who shall inform 
the parties and the States entitled to become parties to the 
present Convention of the deposit with him of that notification 
and of its terms." 

B 

"1. Without prejudice to the application of any of the rules 
set forth in the present Convention to which the effects of a 
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succession of States would be subject under international law 
independently of the Convention, the Convention applies only in 
respect of a succession of States which has occurred after the 
entry into force of the present Convention and in re!fPect of a 
ruccession of States produced after the opening of the Con­
vention for signature and before its entry into force, except as 
may be otherwise agreed." 

38. At its 51 st meeting, the Committee of the Whole 
decided to refer the text proposed for article 7 under A in 
the first report of the Informal Consultations Group to the 
Drafting Committee. The Committee also agreed that the 
Drafting Committee should formulate an appropriate title 
for the article. 

(ii) Consideration of the report of the Drafting Committee 

39. At its 53rd meeting, on 17 August 1978, and at its 
56th meeting, on 21 August 1978, the Committee of the 
Whole considered a report of the Drafting Committee 
(A/CONF.80/C.l/5) containing the text of article 7 
adopted by that Committee, which was introduced by the 
Chairman of the Drafting Committee at the 53rd meeting. 
At the 53rd meeting, of the Committee of the Whole, the 
representative of the United Kingdom of Great Bn'tain and 
Northern Ireland orally proposed an amendment to para­
graph 3 of the text adopted by the Drafting Committee for 
article 7 aiming at inserting: (a) at the beginning of the 
paragraph, the words "or of expressing its consent to be 
bound by" between the word "signing" and the words "the 
present Convention"; and (b) the words "or contracting" 
between the word "signatory" and the word "State". The 
representative of the United Kingdom further introduced 
his oral amendment at the 56th meeting of the Committee 
of the Whole. At the same meeting, the Committee of the 
Whole adopted without a vote the oral amendment by the 
United Kingdom and thereafter the text as amended and 
the title for article 7 recommended by the Drafting 
Committee (see para. 40 below). 

(iii) Text approved by the Committee of the Whole 

40. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 7: 

Article 7. Temporal application of the present Convention 

1. Without prejudice to the application of any of the rules set 
forth in the present Convention to which the effects of a succession 
of States would be subject under international law independently of 
the Convention, the Convention applies only in respect of a 
succession of States which has occurred after the entry into force of 
the present Convention except as may be otherwise agreed. 

2. A successor State may, at the time of expressing its consent 
to be bound by the present Convention or at any time thereafter, 
make a declaration that it will apply the provisions of the 
Convention in respect of its own succession of States which has 
occurred before the entry into force of the Convention in relation 
to any other contracting State or State party to the Convention 
which makes a declaration accepting the declaration of the successor 
State. Upon the entry into force of the Convention as between the 
States making the declarations or upon the making of the 
declaration of acceptance, whichever occurs later, the provisions of 
the Convention shall apply to the effects of the succession of States 
as from the date of that succession of States. 

3. A successor State may at the time of signing or of expressing 
its consent to be bound by the present Convention make a 
declaration that it will apply the provisions of the Convention 

provisionally in respect -of its own succession of States which has 
occurred before the entry into force of the Convention in relation 
to any other signatory or contracting State which makes a 
declaration accepting the declaration of the successor State; upon 
the making of the declaration of acceptance, those provisions shall 
apply provisionally to the effects of the succession of States as 
between those two States as from the date of that succession of 
States. 

4. Any declaration made in accordance with paragraph 2 or 3 
shall be contained in a writtt'n notification communicated to the 
depositary, who shall inform the parties and the States entitled to 
become parties to the present Convention of the communication to 
him of that notification and of its terms. 

TITLE FOR ARTICLE 11 

1. Proceedings at the 1977 session 

41. At its 5th plenary meeting, on 5 May 1977, the 
Conference adopted the text of article 11, but no decision 
was taken either by the Committee of the Whole or by the 
Conference on the title of the article, pending further 
consideration of article 12 by the Committee of the Whole 
(see A/CONF.80/15, annex, article 11 and A/CONF.80/14, 
para. 70). 

2. Proceedings of the Committee of the Whole 
at the resumed session 

(i) Reference to the Drafting Committee 

42. At its 55th meeting, on 18 August 1977, the 
Committee of the Whole, after having concluded its initial 
consideration of article 12 and approved a text for that 
article, agreed that the Drafting Committee should for­
mulate an appropriate title for article 11. 

(ii) Consideration of the report of !he Drafting Committee 

43. At the 56th meeting of the Committee of the Whole, 
on 21 August 1978, the Chairman of the Drafting Com­
mittee introduced a report of the Drafting Committee 
(A/CONF.80/C. l/7), containing the title of article 11 
adopted by the Committee (for the text see para. 44 
below). The Committee of the Whole approved without a 
vote the title of article 11 as recommended by the Drafting 
Committee. 

(iii) Title approved by the Committee of the Whole 

44. The Committee of the Whole recommends that the 
Conference should adopt the following title for article 11: 

Article 11. Boundary rigime11 

ARTICLE 12 AND NEW ARTICLE 12 bill 

1. International Law Commission text 

45. The International Law Commission text provided as 
follows: 
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Article 12. Other te"itorial regimes (f) Afghanistan (A/CONF.80/C.l/L.24) 
I. A succession of States does not as such affect: 

(a) obligations relating to the use of any territory, or to 
restrictions upon its use, established by a treaty for the benefit of 
any territory of a foreign State and considered as attaching to the 
territories in question; 

(b) rights established by a treaty for the benefit of any territory 
and relating to the use, or to restrictions upon the use, of any 
territory of a foreign State and considered as attaching to the 
territories in question. 

2. A succession of States does not as such affect: 

(a) obligations relating to the use of any territory, or to 
restrictions upon its use, established by a treaty for the benefit of a 
group of States or of all States and considered as attaching to that 
territory; 

(b) rights established by a treaty for the benefit of a group of 
States or of all States and relating to the use of any territory, or to 
restrictions upon its use, and considered as attaching to that 
territory." 

2. Amendments 

46. At the 1977 session, amendments were submitted to 
article 12 by Finland (A/CONF.80/C.l/L.18), Mexico 
(A/CONF.80/C.1/L.19), Cuba (A/CONF.80/C.1/L.20), 
Malaysia (A/CONF.80/C.1/L.21) and Afghanistan 
(A/CONF.80/C.1/L.24). A subamendment was submitted 
by Argentina (A/CONF.80/C.1/L.27) to the amendment by 
Mexico (A/CONF .80/C. l /L.19). 

47. The amendments and the subamendment were to the 
following effect: 

(a) Finland (A/CONF.80/C.1/L.18) 

(For the text, see A/CONF.80/14, para. 211. Amendment 
referred to the Informal Consultations Group; see para. 48 
below.] 

(b) Mexico (A/CONF.80/C.l/L.19) 

[For the text, see A/CONF.80/14, para. 211. Amendment 
referred to the Informal Consultations Group; see para. 48 
below.] 

(c) Argentina: subamendment (A/CONF.80/C.1/L.27) to 
the amendment by Mexico (A/CONF.80/C.1/L.19) 

[For the text, see A/CONF.80/14, para. 211. Sub­
amendment referred to the Informal Consultations Group; 
see para. 48 below.] 

(d) Cuba (A/CONF.80/C.l/L.20) 

[For the text, see A/CONF.80/14, para. 211. Amendment 
referred to the Informal Consultations Group; see para. 49 
below.] 

(e) Malaysia (A/CONF.80/C.l/L.21) 

(For the text, see A/CONF.80/14, para. 211. Amendment 
referred to the Informal Consultations Group; see para. 48 
below.] 

(For the text, see A/CONF.80/14, para. 211. At the 1977 
session, a decision on this amendment was deferred.]12 

3. Proceedings of the Committee of the Whole 

(a) At the 1977 session 

48. The Committee of the Whole initially considered 
article 12 and the amendments thereto at its 19th, 20th and 
21st meetings, on the 19 and 20 April 1977. At its 
21st meeting, on 20 April 1977, the Committee of the 
Whole decided to refer article 12 and the amendments 
thereto to the Informal Consultations Group. At its 
34th meeting, on 2 May 1977, the Committee of the Whole 
was informed by the Vice-Chairman, who had chaired the 
Informal Consultations Group, that consultations were still 
going on and that a substantive report on article 12 would 
be made at the resumed session of the Conference. The 
Committee took note of that statement. 

(b) At the resumed session 

(i) Consideration of the second report of the Informal 
Consultations Group 

49. The Committee of the Whole considered the second 
report of the Informal Consultations Group (A/CONF.80/ 
C.l/L.62) at its 54th and at its 55th meetings on 18 August 
1978. So far as article 12 is concerned, the second report of 
the Informal Consultations Group stated the following: 

Article 12 

2. The Group recommends, by consensus, that the Committee 
of the Whole should add to the text of article 12 proposed by the 
International Law Commission a third paragraph reading as follows: 

"3. The provisions of the present article do not apply to 
treaty obligations accepted by the predecessor State and 
providing for the establishment of foreign military bases on the 
territory to which the succession of States relates". 

3. In addition, the Group recommends the Committee of the 
Whole to adopt a new article reading as follows, to be inserted 
between article 12 and article 13: 

"Article 12 bis 

"Nothing in the present Convention shall affect the principles 
of international law affirming the permanent sovereignty of 
every people and every State over its natural wealth and 
resources". 

4. This recommendation was adopted by consensus, with some 
delegations reserving the position of their Government. One of these 
delegations subsequently informed the Group of its Government's 
negative decision. 

5. The Group wishes to emphasize the link between the 
proposed new article and article 12. 

1 2 The amendment by Afghanistan sought to replace the title of 
article 11 "Boundary regimes" and the title of article 12 "Other 
territorial regimes" by a single title reading as follows: "Territorial 
regimes". At its 5th plenary meeting, on 5 May 1977, the Con­
ference adopted the text of article 11, but no decision was taken on 
the title of the article (seep. 140, sect. D above, A/CONF.80/15, 
annex, article 11). 
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50. At its 55th meeting the Committee of the Whole 
took the following decisions regarding the above-mentioned 
report (A/CONF.80/C.l/L.62) of the Informal Consul­
tations Group: 

By 74 votes to none, with 12 abstentions, the Committee 
of the Whole adopted the text for a new article 12 bis, 
to be inserted between article 12 and article 13, as 
recommended by the Informal Consultations Group, and 
referred it to the Drafting Committee. The Committee 
also agreed that the Drafting Committee should formu­
late a title for the article. 

By 84 votes to none, with 1 abstention, the Committee of 
the Whole adopted a new paragraph 3 for article 12, as 
recommended by the Informal Consultations Group. 

By 86 votes to none, with 1 abstention, the Committee 
adopted the text of the International Law Commission 
for article 12, as amended by the addition of the third 
paragraph recommended by the Informal Consultations 
Group, and referred it to the Drafting Committee. The 
Committee also agreed that the Drafting Committee 
should formulate an appropriate title for the article. 

(ii) Consideration of the report of the Drafting Committee 

51. At the 56th meeting of the Committee of the Whole, 
on 21 August 1978, the Chairman of the Drafting Com­
mittee introduced a report of the Drafting Committee 
(A/CONF.80/C.l/7), containing the text of article 12 and 
of article 12 bis adopted by the Committee (for the text see 
para. 52 below). The Committee of the Whole approved 
without a vote, the title and text of article 12 and the title 
and text of article 12 bis as recommended by the Drafting 
Committee. 

(iii) Text approved by the Committee of the Whole 

52. The Committee of the Whole recommends that the 
Conference should adopt the following texts for articles 12 
and 12 bis, respectively: 

Article 12. Other te"itorial regimes 

1. A succession of States does not as such affect: 

(a) obligations relating to the use of any territory, or to 
restrictions upon its use, established by a treaty for the benefit of 
any territory of a foreign State and considered as attaching to the 
territories in question; 

(b) rights established by a treaty for the benefit of any territory 
and relating to the use, or to restrictions upon the use, of any 
territory of a foreign State and considered as attaching to the 
territories in question. 

2. A succession of States does not as such affect: 

(a) obligations relating to the use of any territory, or to 
restrictions upon its use, established by a treaty for the benefit of a 
group of States or of all States and considered as attaching to that 
territory; 

(b) rights established by a treaty for the benefit of a group of 
States or of all States and relating to the use of any territory, or to 
restrictions upon its use, and considered as attaching to that 
territory. 

3. The provisions of the present article do not apply to treaty 
obligations of the predecessor State providing for the establishment 
of foreign military bases on the territory to which the succession of 
States relates. 

Article 12 bis. The present Convention and permanent sovereignty 
over natural wealth and resources 

Nothing in the present Convention shall affect the principles of 
international law affirming the permanent sovereignty of every 
people and every State over its natural wealth and resources. 

PROPOSED NEW ARTICLE 22 bis 

I. Text for the proposed new article 

53. An amendment seeking to insert a new article 22 bis 
concerning notifications by a depositary was submitted at 
the 1977 session by Czechoslovakia, Poland and the 
Ukrainian SSR (A/CONF.80/C.l/L.28). A revised version 
of the text was subsequently submitted at the session by 
Czechoslovakia, Poland, Singapore and Ukrainian SSR 
(A/CONF.80/C.l/L.28/Rev.l). For the texts of these 
proposals, see A/CONF.80/14, paragraphs 188 and 190. 

2. Proceedings of the Committee of the Whole 

(a) At the 1977 session 

54. The Committee of the Whole considered the pro­
posed new article 22 bis at its 29th, 31st and 
32nd meetings, on 26, 28 and 29 April 1977. At its 
29th meeting, the Committee of the Whole adopted a 
motion to close the debate on the original version of the 
proposed new article 22 bis (A/CONF.80/C.l/L.28) by 31 
votes to 6, with 34 abstentions. It then agreed to suspend 
its consideration of the proposed new article 22 bis pending 
consultations among the co-sponsors and the delegations 
that had proposed drafting changes and other interested 
delegations. 

55. At its 32nd meeting, the Committee had before it the 
revised version of the proposed new article 22 bis (A/ 
CONF.80/C.l/L.28/Rev.l). It referred it to the Drafting 
Committee together with the suggestions that had been 
made orally by various delegations during the Committee's 
consideration of the proposed article 22 bis at the 31st and 
32nd meetings. The Drafting Committee was requested to 
prepare a formulation taking into account the text in 
document A/CONF.80/C.l/L.28/Rev.l and the referred 
oral suggestions relating thereto {for the text of the oral 
suggestions see A/CONF.80/14, foot-note 17). The Com­
mittee agreed to defer its decision on the proposed new 
provision until the Drafting Committee had recommended 
the requested formulation. At its 35th meeting, on 4 May 
1977, the Committee of the Whole was informed by the 
Chairman of the Drafting Committee that the Drafting 
Committee would report on article 22 bis at the resumed 
session of the Conference. The Committee of the Whole 
took note of that statement. 

{b) At the resumed session 

56. At the 40th meeting of the Committee of the Whole, 
on 2 August 1978, the Chainnan of the Committee 
announced that the amendment contained in document 
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A/CONF.80/C.l/L.28/Rev.l seeking to insert a new article 
22 bis had been withdrawn by the sponsors.1 3 

ARTICLE 30 

1. International Law Commission text 

57. The International Law Commission text provided as 
follows: 

Article 30. Effects of a uniting of States in re:;pect of treaties 
in force at the date of the succession of States 

1. When two or more States unite and so form one successor 
State, any treaty in force at the date of the succession of States in 
respect of any of them continues in force in respect of the successor 
State unless: 

(a) the successor State and the other State party or States 
parties otherwise agree; or 

(b) it appears from the treaty or is otherwise established that the 
application of the treaty in respect of the successor State would be 
incompatible with its object and purpose or would radically change 
the conditions for the operation of the treaty. 

2. Any treaty continuing in force in conformity with para­
graph 1 shall apply only in respect of the part of the territory of the 
successor State in respect of which the treaty was in force at the 
date of the succession of States unless: 

(a) in the case of a multilateral treaty other than one falling 
within the category mentioned in article 16, paragraph 3, the 
successor State makes a notification that the treaty shall apply in 
tespect of its entire territory; 

(b) in the case of a multilateral treaty falling within the category 
mentioned in article 16, paragraph 3, the successor State and all the 
parties otherwise agree; or 

(c) in the case of a bilateral treaty, the successor State and the 
other State party otherwise agree. 

3. Paragraph 2 (a) does not apply if it appears from the treaty or 
is otherwise established that the application of the treaty in respect 
of the entire territory of the successor State would be incompatible 
with its object and purpose or would radically change the conditions 
for the operation of the treaty. 

2. Amendments 

58. At the 1977 session, amendments to article 30 were 
submitted by Switzerland (A/CONF.80/C.1/L.44) and the 
Federal Republic of Germany (A/CONF.80/C.1/L.45). At 
the resumed session, the Federal Republic of Germany 
submitted a revised version of its amendment (A/CONF.80/ 
C.l/L.45/Rev.1). An amendment to article 30 (A/ 
CONF.80/C.l/L.49) was also submitted by Japan. 

59. These amendments were to the following effect: 

(a) Switzerland (A/CONF.80/C.l/L.44) 

Add to article 30 a paragraph 4 reading as follows: 

[For the text, see A/CONF.80/14, para. 221.) 

[Rejected; see para. 61 below.] 

1 3 See Official Records of the United Nations Conference on 
Succession of States in Respect of Treaties, vol. II, Summary 
records of the plenary meetings and of the meetings of the 
Committee of the Whole, (United Nations publication, Sales 
No. E.79.V.10, p. 56, 40th meeting, para. 59. 

(b) Federal Republic of Germany (A/CONF.80/ 
C.l/L.45/Rev.1) 

Paragraph I: Add the following subparagraph: 
(c) it appears from the treaty or is otherwise established that the 

application of the treaty, wholly or in part, in respect of the 
successor State would be incompatible with another treaty obliga­
tion; in this case, it is for the successor State to indicate the 
provisions of which treaty are to continue. 

[Withdrawn; see para. 61 below.] 

(c) Japan (A/CONF.80/C.1/L.49) 

Add to article 30 a paragraph 4 reading as follows: 
Notwithstanding paragraph 2, any treaty continuing in force in 

conformity with paragraph 1 shall apply in respect of the entire 
territory of the successor State if it appears from the treaty or is 
otherwise established that it would be incompatible with its object 
and purpose or would radically change the conditions fot the 
operation of the tteaty to apply the treaty only in respect of the 
part of the territocy of the successor State in respect of which the 
treaty was in force at the date of the succession of States. 

[Withdrawn; see para. 61 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

60. The Committee of the Whole initially considered 
article 30 and the amendments thereto at its 37th meeting, 
on 31 July 1978, and at its 38th and 39th meetings, on 
I August 1978. At its 53rd meeting, on 17 August 1978 it 
considered the report of the Drafting Committee on the 
article. 

(ii) Initial consideration 

61. At the 39th meeting of the Committee of the Whole, 
the amendment by the Federal Republic of Germany 
(A/CONF.80/C.l/L.45/Rev.1) and the amendment by 
Japan (A/CONF.80/C.l/L.49) were withdrawn. At the 
same meeting, the amendment by Switzerland (A/ 
CONF.80/C.l/L.44) was rejected by 31 votes to 15, with 
32 abstentions. 

62. At the same meeting, the Committee of the Whole 
decided to refer the text of the International Law Com­
mission for article 30 to the Drafting Committee. 

(iii) Consideration of the report 
of the Drafting Committee 

63. At the 53rd meeting of the Committee of the Whole, 
the Chairman of the Drafting Committee introduced a 
report of the Drafting Committee (A/CONF.80/C.l/4), 
containing the text of article 30 adopted by the Committee 
(for the text, see para. 64 below). The Committee of the 
Whole approved without a vote the title and text of article 
30 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

64. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 30: 
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Article 30. Effects of a uniting of States in reipect of treaties 
In force at the date of the succession of Statei 

I. When two or more States unite and so form one successor 
State, any treaty in force at the date of the succession of States in 
respect of any of them continues in force in respect of the successor 
State unless: 

(a) the successor State and the other State party or States 
parties otherwise agree; or 

(b) it appears from the treaty or is otherwise established that the 
application of the treaty in respect of the successor State would be 
incompatible with the object and purpose of the treaty or would 
radically change the conditions for its operation. 

2. Any treaty continuing in force in conformity with paragraph 
1 shall apply only in respect of the part of the territory of the 
successor State in respect of which the treaty was in force at the 
date of the succession of States unless: 

(a) in the case of a multilateral treaty not falling within the 
category mentioned in article 16, paragraph 3, the successor State 
makes a notification that the treaty shall apply in respect of its 
en tire territory; 

(b) in the case of a multilateral treaty falling within the category 
mentioned in article 16, paragraph 3, the successor State and the 
other States parties otherwise agree; or 

(c) in the case of a bilateral treaty, the successor State and the 
other State party otherwise agree. 

3. Paragraph 2 (a) does not apply if it appears from the treaty or 
is otherwise established that the application of the treaty in respect 
of the entire territory of the successor State would be incompatible 
with the object and purpose of the treaty or would radically change 
the conditions for its operation. 

PROPOSED NEW ARTICLE 30 bis 

AND DRAFT RESOLUTION CONCERNING ARTICLE 30 

1. Text of the proposed new article and draft resolution 

65. The United States of America proposed the insertion 
of a new article 30 bis (A/CONF.80/C.l/L.50) reading as 
follows: 

Article 30 bis. (Conflicting treaty regimes) 

If the application of paragraphs 1 or 2 of Article 30 results in a 
succession to conflicting or inconsistent treaty regimes, the fol­
lowing rules shall apply: 

(a) the successor State and the other parties to the treaties in 
question shall make every effort to eliminate the conflict through a 
process of consultation and negotiation; 

(b) if the conflict has not been resolved within a period of one 
year from the date on which the conflict was brought to the 
attention of the successor State or other parties to the treaties in 
question, the inconsistent or incompatible obligations shall cease to 
be in force; 

(c) termination of inconsistent or incompatible obligations 
pursuant to subparagraph (b) of this Article shall apply with respect 
to the whole treaty unless the treaty otherwise provides or the 
parties otherwise agree; 

(d) termination of inconsistent or incompatible obligations 
pursuant to subparagraph (b) of this Article may apply to particular 
clauses where: 

(1) the said clauses are separable from the remainder of the 
treaty with regard to tbeir application; 

(2) it appears from the treaty or is otherwise established that 
acceptance of those clauses was not an essential basis of the 
consent of the other party or parties to be bound by the treaty as 
a whole; and 

(3) continued performance of the remainder of the treaty 
would not be unjust. 

[Withdrawn; see para. 68 below.] 

66. Subsequently, the United States of America proposed 
a draft Conference resolution on incompatible treaty 
obligations and rights (A/CONF.80/C.l/L.51/Rev.2)14 

reading as follows: 
The United Nations Conference on Succession of States in 

Respect of Treaties, 

Considering that a uniting of States may give rise to incompatible 
obligations and rights under treaties, and 

Recognizing the desirability of resolving such questions through a 
process of consultation and negotiation, 

Recommends that if a uniting of States gives rise to incompatible 
obligations or rights under treaties, the successor State and the other 
States parties to the treaties in question make every effort to resolve 
the matter through a process of consultation and negotiation. 

[Referred to the Informal Consultations Group; see 
para. 69 below.] 

2. Proceedings of the Committee of the Whole 

(i) Meetings 

67. Statements concerning the proposed new article 30 
bis were made at the 38th and 39th meetings of the 
Committee of the Whole, on 1 August 1978, during the 
consideration of article 30. The Committee of the Whole 
initially considered the proposed draft resolution at its 39th 
meeting, on 1 August 1978, and at its 40th meeting, on 
2 August 1978. At its 54th and 55th meetings, on 18 
August 1978, the Committee considered the report on the 
proposed draft resolution submitted by the Informal 
Consultations Group, and at its 56th meeting, on 21 August 
1978, the report by the Drafting Committee thereon. 

(ii) Initial consideration 

68. At the 39th meeting of the Committee of the Whole, 
the amendment by the United States of America seeking to 
add a new article 30 bis (A/CONF.80/C.l/L.50), was 
withdrawn. 

69. At its 40th meeting, the Committee of the Whole 
decided to refer the proposed draft resolution then con· 
tained in document A/CONF.80/C.1/L.51/Rev.1, but later 

14 In its original version (A/CONF.80/C.l/L.51) the proposed 
draft Conference resolution read as follows: 

"If the application of article 29 or article 30 of this 
Convention results in incompatible treaty obligations for the 
successor or any other State or States, the successor State and 
other State or States parties to the treaty or treaties in question 
shall make every effort to resolve the matter through con· 
sultation and negotiation." 

In its first revised version (A/CONF.80/C. l/L.5 l/Rev.1) the 
proposed draft Conference resolution read as follows: 

"If the application of article 30 of this Convention results in 
incompatible treaty obligations for the successor or any other 
State or States party, the successor State and other State or 
States parties to the treaties in question shall make every effort 
to resolve the matter through consultation and negotiation." 
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re-issued in revised form in document A/CO NF .80/ 
C.l/L.51/Rev.2 to its Informal Consultations Group. 

(iii) Consideration of the second report of the Informal 
Consultations Group 

70. The Committee of the Whole considered the second 
report of the Informal Consultations Group (A/CONF.80/ 
C.l/L.62) at its 54th and at its SSth meetings on 18 August 
1978. So far as the proposed draft resolution is concerned, 
the Informal Consultations Group reported as follows: 

Resolution concerning article 30 

6. The Informal Consultations Group decided, by consensus, 
with some delegations reserving the position of their Government, 
to submit the following text to the Committee of the Whole: 

"The United Nations Conference on Succession of States in 
Respect of Treaties, 

"Considering that a uniting of States may give nse to 
incompatible obligations and rights as a result of the differing 
treaty regimes applicable to the two or more States which unite, 

'"Recognizing the desirab1hty of resolving such questions 
through a process of consultation and negotiation, 

"Recommends that if a uniting of States gives rise to 
incompatible obligations or rights under treaties, the successor 
State and the other States parties to the treaties in question make 
every effort to resolve the matter by mutual agreement.", 

71. At its SSth meeting. the Committee of the Whole 
adopted the text for the draft Conference resolution 
concerning article 30 as recommended by the Informal 
Consultations Group in its second report (A/CONF .80/ 
C.l/L.62), by 49 votes to 8 with 30 abstentions, and 
referred it to the Drafting Committee. The Committee also 
agreed that the Drafting Committee should formulate an 
appropriate title for the draft Conference resolution. 

(iv) Consideration of the report of the Drafting Committee 

72. At the 56th meeting of the Committee of the Whole, 
on 21 August 1978 the Chairman of the Drafting Com­
mittee introduced a report of the Drafting Committee 
(A/CONF.80/C.l/8), containing the text of the draft 
Conference resolution concerning article 30 adopted by the 
Committee (for the text see para. 73 below). The Com­
mittee of the Whole approved without a vote the title and 
text of the draft resolution as recommended by the 
Drafting Committee. 

(v) Text of the draft resolution approved by the Committee 
of the Whole 

73. The Committee of the Whole recommends that the 
Conference should adopt the following text for the draft 
resolution concerning article 30: 

Resolution relating to incompatible treaty obligations 
and rights arising from a uniting of States 

The United Nations Conference on Succession of States in 
Respect of treaties, 

Considering that a uniting of States may give rise to incompatible 
obligations and rights as a result of the differing treaty regimes 
applicable to the two or more States which unite, 

Recognizing the desirability of resolving such questions through a 
process of consultation and negotiation, 

Recommends that if a uniting of States gives rise to incompatible 
obligations or rights under treaties, the successor State and the other 
States parties to the treaties in question make every effort to resolve 
the matter by mutual agreement. 

ARTICLE 31 

l. International Law Commission text 

74. The International Law Commission text provided as 
follows: 

Article 31. Effects of a uniting of States in respect of treaties 
not in force at the date of the succession of States 

1. Subject to paragraphs 3 and 4 a successor State falling within 
article 30 may, by making a notification, establish its status as a 
contracting State to a multilateral treaty which is not in force 1f at 
the date of the succession of States, any of the predecessor States 
was a contracting State to the treaty. 

2. Subject to paragraphs 3 and 4, a successor State falling within 
article 30 may, by making a notification, establish its status as a 
party to a multilateral treaty which enters into force after the date 
of the succession of States if at that date any of the predecessor 
States was a contracting State to the treaty. 

3. Paragraphs 1 and 2 do not apply if it appears from the treaty 
or is otherwise established that the application of the treaty in 
respect of the successor State would be incompatible with its object 
and purpose or would radically change the conditions for the 
operation of the treaty. 

4. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3, the successor State may establish its status 
as a party or as a contracting State to the treaty only with the 
consent of all the parties or of all the contracting States. 

5. Any treaty to which the successor State becomes a con­
tracting State or a party in conformity with paragraph l or 2 shall 
apply only in respect of the part of the territory of the successor 
State in respect of which consent to be bound by the treaty had 
been given prior to the date of the succession of States unless: 

(a) in the case of a multilateral treaty not falling within the 
category mentioned in article 16, paragraph 3, the successor State 
indicates in its notification made UQder paragraph 1 or 2 that the 
treaty shall apply in respect of its entire territory; or 

(b) in the case of a multilateral treaty falling within the category 
mentioned in article 16. paragraph 3 the successor State and all the 
parties or, as the case may be, all the contracting States otherwise 
agree. 

6. Paragraph 5 (a) does not apply if it appears from the treaty or 
is otherwise established that the application of the treaty in respect 
of the entire territory of the successor State would be incompatible 
with its object and purpose or would radically change the conditions 
for the operation of the treaty. 

2. Amendments 

75. No amendment was submitted to article 31. 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

76. The Committee of the Whole initially considered 
article 31 at its 40th meeting, on 2 August 1978. At its 
53rd meeting. on 17 August 1978, it considered the report 
of the Drafting Committee on the article. 
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(ii) Initial consideration 

77. At its 40th meeting, the Committee of the Whole 
decided to refer the text of the International Law Commis­
sion for article 31 to the Drafting Committee. 

(iii) Consideration of the report 
of the Drafting Committee 

78. At the 53rd meeting of the Committee of the Whole, 
the Chairman of the Drafting Committee introduced a 
report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 31 adopted by the Committee 
(for the text. see para. 79 below). The Committee of the 
Whole approved without a vote the title and text of article 
31 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

79. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 31 : 

Article 31. Effects of a uniting of States in respect of treaties 
not in force at the date of the succession of States 

I. Subject to paragraphs 3 and 4, a successor State falling under 
article 30 may, by making a notification, establish its status as a 
contracting State to a multilateral treaty which is not in force if, at 
the date of the succession of States, any of the predecessor States 
was a contracting State to the treaty. 

2. Subject to paragraphs 3 and 4, a successor State falling under 
article 30 may. by making a notification, establish its status as a 
party to a multilateral treaty which enters into force after the date 
of the succession of States if. at that date. any of the predecessor 
States was a contracting State to the treaty. 

3. Paragraphs l and 2 do not apply if it appears from the treaty 
or is otherwise established that the application of the treaty in 
respect of the successor State would be incompatible with the 
object and purpose of the treaty or would radically change the 
conditions for its operation. 

4. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3. the successor State may establish its status 
as a party or as a contracting State to the treaty only with the 
consent of all the parties or of all the contracting States. 

S. Any treaty to which the successor State becomes a con­
tracting State or a party in conformity with paragraph l or 2 shall 
apply only in respect of the part of the territory of the successor 
State in respect of which consent to be bound by the treaty had 
been given prior to the date of the succession of States unless: 

(a) in the case of a multilateral treaty not falling within the 
category mentioned in article 16, paragraph 3, the successor State 
indicates in its notification made under paragraph l or 2 that the 
treaty shall apply in respect of its entire territory; or 

(b) in the case of a multilateral treaty falling within the category 
mentioned in article 16. paragraph 3. the successor State and all the 
parties or. as the case may be, all the contracting States otherwise 
agree. 

6. Paragraph S (a) does not apply if it appears from the treaty or 
is otherwise established that the application of the treaty in respect 
of the entire territory of the successor State would be incompatible 
with the object and purpose of the treaty or would radically change 
the conditions for its operation. 

ARTICLE 32 

I. International Law Commission text 

80. The International Law Commission text provided as 
follows: 

Article 32. Effects of a uniting of States in respect of treaties signed 
by a predecessor State subject to ratification, acceptance or 
approval 

1. Subject to paragraphs 2 and 3, if before the date of the 
succession of States one of the predecessor States had signed a 
multilateral treaty subject to ratification, acceptance or approval, a 
successor State falling within article 30 may ratify, accept or 
approve the treaty as 1f it had signed that treaty and may thereby 
become a party or a contracting State to it. 

2. Paragraph l does not apply if it appears from the treaty or is 
otherwise established that the application of the treaty in respect of 
the successor State would be incompatible with its object and 
purpose or would radically change the conditions for the operation 
of the treaty. 

3. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3, the successor State may become a party or a 
contracting State to the treaty only with the consent of all the 
parties or of all the contracting States. 

4. Any treaty to which the successor State becomes a party or a 
contracting State in conformity with paragraph l shall apply only in 
respect of the part of the territory of the successor State in respect 
of which the treaty was signed by one of the predecessor States 
unless: 

(a) in the case of a multilateral treaty not falling within the 
category mentioned in article 16, paragraph 3, the successor State 
when ratifying, accepting or approving the treaty gives notice that 
the treaty shall apply in respect of its entire territory; or 

(b) in the case of a multilateral treaty falling within the category 
mentioned in article 16, paragraph 3, the successor State and all the 
parties or, as the case may be, all the contracting States otherwise 
agree. 

5. Paragraph 4 (a) does not apply if it appears from the treaty or 
is otherwise established that the application of the treaty in respect 
of the entire territory of the successor State would be incompatible 
with its object and purpose or would radically change the conditions 
for the operation of the treaty. 

2. Amendments 

81. At the 1977 session. an amendment to article 32 was 
submitted jointly by Swaziland and Sweden (A/CONF.80/ 
C.l/L.23). 

82. This amendment was to the following effect: 

(For the text, see A/CONF.80/14, para. 225.] 

[Amendment withdrawn; see para. 84 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

83,. The Committee of the Whole initially considered 
article 32 and the amendment thereto at its 40th meeting, 
on 2 August 1978. At its 53rd meeting, on 17 August 1978, 
it considered the report of the Drafting Committee on the 
article. 

(ii) Initial consideration 

84. At the 40th meeting of the Committee of the Whole, 
the amendment by Swaziland and Sweden (A/CONF.80/ 
C.l/L.23) was withdrawn. At the same meeting, the 
Committee adopted by 52 votes to 4, with 22 abstentions, 
the text proposed for the article by the International Law 
Commission. and referred it to the Drafting Committee. 
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(iii) Consideration of the Report of the Drafting Committee 

85. At the 53rd meeting of the Committee of the Whole, 
the Chairman of the Drafting Committee introduced a 
report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 32 adopted by the Committee 
(for the text see para. 86 below) The Committee of the 
Whole approved without a vote the title and text of article 
32 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

86. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 32: 

Article 32. Effects of a uniting of States in respect of treaties signed 
by a predecessor State subject to ratification, acceptance or 
appro110I 

1. Subject to paragraphs 2 and 3, if before the date of the 
succession of States one of the predecessor States had signed a 
multilateral treaty subject to ratification, acceptance or approval a 
successor State falling under article 30 may ratify, accept or approve 
the treaty as if it had signed that treaty and may thereby become a 
party or a contracting State to it. 

2. Paragraph I does not apply if it appears from the treaty or is 
otherwise established that the application of the treaty in respect of 
the successor State would be incompatible with the object and 
purpose of the treaty or would radically change the conditions for 
its operation. 

3. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3. the successor State may become a party or a 
contracting State to the treaty only with the consent of all the 
parties or of all the contracting States. 

4. Any treaty to which the successor State becomes a party or a 
contracting State in conformity with paragraph I shall apply only in 
respect of the pllrt of the territory of the successor State in respect 
of which the treaty was signed by one of the predecessor States 
unless: 

(a) in the case of a multilateral treaty not falling within the 
category mentioned in article 16, paragraph 3, the successor State 
when ratifying, accepting or approving the treaty gives notice that 
the treaty shall apply in respect of its entire territory; or 

(b) in the case of a multilateral treaty falling within the category 
mentioned in article 16. paragraph 3. the successor State and all the 
parties or. as the case may be, all the contracting States otherwise 
agree. 

5. Paragraph 4 (a) does not apply if it appears from the treaty or 
is otherwise established that the application of the treaty in respect 
of the entire territory of the successor State would be incompatible 
with the object and purpose of the treaty or would radically change 
the conditions for its operation. 

ARTICLE 33 

I. International Law Commission text 

87. The International Law Commission text provided as 
follows: 

Article 33. Succession of States in cases of separation 
of parts of a State 

1. When a part or parts of the territory of a State separate to 
form one or more States, whether or not the predecessor State 
continues to exist: 

(a) any treaty in force at the date of the succession of States in 
respect of the entire territory of the predecessor State continues in 
force in respect of each successor State so formed; 

(b) any treaty in force at the date of the succession of States in 
respect only of that part of the territory of the predecessor State 
which has become a successor State continues in force in respect of 
that successor State alone. 

2 Paragraph 1 does not apply if: 

(a) the States concerned otherwise agree; or 

(b) it appears from the treaty or is otherwise established that the 
apphcat10n of the treaty in respect of the successor State would be 
incompatible with its object and purpose or would radically change 
the conditions for the operation of the treaty. 

3. Notwithstanding paragraph 1, if a part of the territory of a 
State separates from it and becomes a State in circumstances which 
are essentially of the same character as those existing m the case of 
the formation of a newly independent State, the successor State 
shall be regarded for the purposes of the present articles in all 
respects as a newly independent State. 

2. Amendments 

88. At the resumed session, amendments were submitted 
to article 33 by France and Switzerland (A/CONF .80/ 
C.1/L.41/Rev.1),1 5 the Federal Republic of Germany 
(A/CONF.80/C.1/L.52) and Pakistan (NCONF.80/ 
C.l/L.54). 

89. These amendments were to the following effect: 

(a) France and Switzerland (A/CONF.80/C.l/L.41/Rev.1) 

Delete paragraph 1, subparagraph (a), and paragraph 3. 

[The part of the amendment relating to paragraph 1, 
subparagraph (a). was rejected; see para. 91 below; the part 
of the amendment concerning paragraph 3 was adopted; see 
para. 93 below.] 

(b) Federal Republic of Germany (A/CONF.80/C.1/L.52) 

Insert in paragraph 1 a new subparagraph (b) as follows: 
(b) any bilateral treaty in force at the date of the succession of 

States m respect to the entire territory of the predecessor State is 
considered as being in force between the successor State and the 
other State party when they expressly so agree or, by reason of their 
conduct, are to be considered as having so agreed; the treaty applies 
in the relations between the successor State and the other State 
party from the date of the succession of States unless a different 
intention appears from their agreement or is otherwise established. 

Consequential changes: 

Paragraph 1, subparagraph (b ). will become sub­
paragraph (c); 

In paragraph 1, subparagraph (a) insert the word "multi­
lateral" before the word "treaty"; 

In paragraph 2, of the beginning, delete ''does'" and insert 
instead "subparagraphs (a) and (c) do". 

[Rejected; see para. 91 below.] 

(c) Pakistan (A/CONF.80/C.l/L.54) 

Add the following words at the end of paragraph 3: 
except to the extent that if it has denved any benefits, directly 

or indirectly, under a treaty, the successor State shall have the 
corresponding obligations. 

15 The amendment by France and Switzerland to article 33 in 
document A/CONF.80/C.l/L.41/Rev.l was identical to the 
amendment to that article submitted by those delegations at the 
1977 session in document A/CONF.80/C.1/L.41 (seep. 129. sect. 
C above A/CONF.80/14, para. 217). 
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[Paragraph 3 having been deleted, this amendment was 
not put to the vote; see para. 93 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

90. The Committee of the Whole initially considered 
article 33 and the amendments thereto at its 40th and 
4lst meetings, on 2 August 1978, at its 42nd meeting, on 
3 August 1978, at its 47th meeting, on 7 August 1978, and 
at its 48th and 49th meetings, on 8 August 1978. At its 
53rd meeting, on 17 August 1978, it considered the report 
of the Drafting Committee on the article. 

(ii) Initial consideration 

91. At its 48th meeting, the Committee of the Whole 
began to vote on article 33 and amendments thereto 
paragraph by paragraph. It rejected the first part of the 
amendment by France and Switzerland (A/CONF.80/C.l/ 
L.41/Rev.l) seeking to delete paragraph 1, subparagraph 
(a), by 69 votes to 7. with 9 abstentions. At the same 
meeting the Committee rejected the amendment by the 
Federal Republic of Germany (A/CONF.80/C.l/L.52) to 
paragraph I by 57 votes to 5, with 20 abstentions. The 
Committee of the Whole then adopted paragraph I of 
article 33 as proposed by the International Law Com­
mission, by 77 votes to 3, with 5 abstentions. 

92. The Committee also adopted, at the same meeting, 
paragraph 2 of article 33 as proposed by the International 
Law Commission, by 80 votes to none, with 3 abstentions. 

93. At its 49th meeting, the Committee of the Whole 
voted by roll-call on the second part of the amendment by 
France and Switzerland (A/CONF.80/C.l /L 41 /Rev.I) 
seeking to delete paragraph 3 of article 33. The amendment 
was adopted by 52 votes to 9, with 22 abstentions. The 
vote was as follows: 

In favour: Angola; Argentina; Austria; Bulgaria; Burundi; 
Byelorussian Soviet Socialist Republic; Canada; Cuba; 
Cyprus; Egypt; Ethiopia; France; German Democratic 
Republic; Germany, Federal Republic of; Ghana; Greece; 
Hungary; Indonesia; Iraq; Italy; Ivory Coast; Kenya; Li­
beria; Libyan Arab Jamahiriya; Madagascar; Malaysia; Mali; 
Mexico; Netherlands; Niger; Nigeria; Norway; Pakistan; 
Panama; Peru; Philippines; Poland; Portugal; Romania; 
Senegal; Sierra Leone; Spain; Switzerland; Tunisia; Uganda; 
Ukrainian Soviet Socialist Republic; Union of Soviet 
Socialist Republics; United Arab Emirates; United Republic 
of Tanzania; United States of America; Yemen; Zaire. 

Against: Australia; Finland; Japan; Papua New Guinea; 
Singapore; Suriname; Trinidad and Tobago, Venezuela; 
Yugoslavia; 

Abstentions: Belgium; Brazil; Czechoslovakia; Demo­
cratic Yemen; Denmark; Guyana; Holy See; India; Ireland; 
Israel; Jordan; Kuwait; Lebanon; New Zealand; Republic of 
Korea; Somalia; Sri Lanka; Swaziland; Sweden; Thailand; 
Turkey; United Kingdom of Great Britain and Northern 
Ireland. 

94. The Committee of the Whole then adopted the text 
of the International Law Commission for article 33, as 
amended by the deletion of paragraph 3, by 73 votes to 4, 
with 6 abstentions, and referred it to the Drafting Com­
mittee. 

(iii) Consideration of the report 
of the Drafting Committee 

95. At the 53rd meeting of the Committee of the Whole, 
the Chairman of the Drafting Committee introduced a 
report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 33 adopted by the Committee 
(for the text, see para. 96 below). The Committee of the 
Whole approved without a vote the title and text of article 
33 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

96. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 33: 

Article 33. Succession of States in cases of separation of parts 
of a State 

I. When a part or parts of the territory of a State separate to 
form one or more States, whether or not the predecessor State 
continues to exist: 

{a) any treaty in force at the date of the succession of States in 
respect of the entire territory of the predecessor State continues in 
force in respect of each successor State so formed; 

(b) any treaty in force at the date of the succession of States in 
respect only of that part of the territory of the predecessor State 
which has become a successor State continues in force in respect of 
that successor State alone. 

2. Paragraph 1 does not apply if: 

{a) the States concerned otherwise agree; or 

{b) it appears from the treaty or is otherwise established that the 
application of the treaty in respect of the successor State would be 
incompatible with the object and purpose of the treaty or would 
radically change the conditions for its operation. 

ARTICLE 34 

1. International Law Commission text 

97. The International Law Commission text provided as 
follows: 

Article 34. Position if a State continues after separation 
of part of its territory 

When, after separation of any part of the territory of a State, the 
predecessor State continues to exist, any treaty which at the date of 
the succession of States was in force in respect of the predecessor 
State continues in force in respect of its remaining territory unless: 

{a) it is otherwise agreed; 

(b) it is established that the treaty related only to the territory 
which has separated from the predecessor State; or 

(c) it appears from the treaty or is otherwise established that the 
application of the treaty in respect of the predecessor State would 
be incompatible with its object and purpose or would radically 
change the conditions for the operation of the treaty. 

2. Amendments 

98. The amendment submitted at the resumed session by 
France and Switzerland in document A/CONF.80/C.l/ 
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L.41/Rev.1 included a consequential amendment to article 
34 to the following effect: Renumber article 34 as 15 bis. 

[Decision deferred; see para. 100 below.) 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

99. The Committee of the Whole initially considered 
article 34 at its 41st meeting, on 2 August 1978, and at its 
42nd meeting, on 3 August 1978. At its 53rd meeting, on 
17 August 1978, it considered the report of the Drafting 
Committee on this article. 

(ii) Initial consideration 

100. At its 42nd meeting, the Committee of the Whole 
decided to refer the text of the International Law Com­
mission for article 34 to the Drafting Committee, and to 
defer consideration of the amendment to article 34 until a 
decision had been taken on article 33. 

(iii) Consideration of the report 
of the Drafting Committee 

101. At the 53rd meeting of the Committee of the 
Whole, the Chairman of the Drafting Committee introduced 
a report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 34 adopted by the Committee 
(for the text, see para. 102 below). The Committee of the 
Whole approved without a vote the title and text of article 
34 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

102. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 34: 

Article 34. Position if a State continues after separation of part 
of its territory 

When, after separation of any part of the territory of a State, the 
predecessor State continues to exist, any treaty which at the date of 
the succession of States was in force in respect of the predecessor 
State continues in force in respect of its remaining territory unless: 

(a) the States concerned otherwise agree; 

(b) it is established that the treaty related only to the territory 
which has separated from the predecessor State; or 

(c) it appears from the treaty or is otherwise established that the 
application of the treaty in respect of the predecessor State would 
be incompatible with the object and purpose of the treaty or would 
radically change the conditions for its operation. 

ARTICLE 35 

1. International Law Commission text 

103. The International Law Commission text provides as 
follows: 

Article 35. Participation in treaties not in force at the date of the 
succession of States in cases of separation of parts of a State 

1. Subject to paragraphs 3 and 4, a successor State falling within 
article 33, paragraph 1, may by making a notification, establish its 
status as a contracting State to a multilateral treaty which is not in 
force if, at the date of the succession of States, the predecessor 
State was a contracting State to the treaty in respect of the territory 
to which the succession of States relates. 

2. Subject to paragraphs 3 and 4, a successor State falling within 
article 33, paragraph I, may by making a notification, establish its 
status as a party to a multilateral treaty which enters into force after 
the date of the succession of States if at that date the predecessor 
State was a contracting State to the treaty in respect of the territory 
to which the succession of States relates. 

3. Paragraphs I and 2 do not apply if 1t appears from the treaty 
or is otherwise established that the application of the treaty in 
respect of the successor State would be mcompatible with its object 
and purpose or would radically change the conditions for the 
operation of the treaty. 

4. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3, the successor State may establish its status 
as a party or as a contracting State to the treaty only with the 
consent of all the parties or of all the contracting States. 

2. Amendments 

104. At the 1977 session, an amendment was submitted 
to article 35 by Finland (A/CONF.80/C.l/L.39). 

105. This amendment was to the following effect: 

[For the text, see A/CONF.80/14, para. 231.) 

[Referred to the Drafting Committee; see para. 107 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

106. The Committee of the Whole initially considered 
article 35 and the amendment thereto at its 43rd meeting, 
on 3 August 1978. At its 53rd meeting, on 17 August 1978, 
it considered the report of the Drafting Committee on the 
article. 

(ii) Initial consideration 

107. At its 43rd meeting, the Committee of the Whole 
decided to refer the text of the International Law Com­
mission for article 35 to the Drafting Committee. It also 
referred to the Drafting Committee the amendment by 
Finland (A/CONF .80/C .1 /L.39) as a drafting suggestion. 

(iii) Consideration of the report 
of the Drafting Committee 

108. At the 53rd meeting of the Committee of the 
Whole, the Chairman of the Drafting Committee introduced 
a report of the Drafting Committee (A/CONF.80/C.1/4) 
containing the text of article 35 adopted by the Committee 
(for the text, see para. 109 below). The Committee of the 
Whole approved without a vote the title and text of article 
35 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

109. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 35: 

Article 35. Participation in treaties not in force at the date of the 
succession of States in cases of separation of parts of a State 

1. Subject to paragraphs 3 and 4, a successor State falling under 
article 33, paragraph 1, may by making a notification, establish its 
status as a contracting State to a multilateral treaty which is not in 
force if, at the date of the succession of States, the predecesaor 
State was a contracting State to the treaty in respect of the territory 
to which the succession of States relates. 
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2. Subject to paragraphs 3 and 4, a successor State falling under 
article 33, paragraph 1, may by making a notification, establish its 
status as a party to a multilateral treaty which enters into force after 
the date of the succession of States if at that date the predecessor 
State was a contracting State to the treaty in respect of the territory 
to which the succession of States relates. 

3. Paragraphs I and 2 do not apply if it appears from the treaty 
or is otherwise established that the application of the treaty in 
respect of the successor State would be incompatible with the 
object and purpose of the treaty or would radically change the 
conditions for its operation. 

4. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3, the successor State may establish its status 
as a party or as a contracting State to the treaty only with the 
consent of all the parties or of all the contracting States. 

ARTICLE 36 

1. International Law Commission text 

110. The International Law Commission text provided as 
follows: 

Article 36. Participation in cases of separation of parts of a State in 
treaties signed by the predecessor State subject to ratification, 
acceptance or approval 

1. Subject to paragraphs 2 and 3, if before the date of the 
succession of States the predecessor State had signed a multilateral 
treaty subject to ratification, acceptance or approval and the treaty, 
if it had been in force at that date, would have applied m respect of 
the territory to which the succession of States relates, a successor 
State falling within article 33, paragraph 1, may ratify, accept or 
approve the treaty as if it had signed that treaty and may thereby 
become a party or a contracting State to it. 

2. Paragraph 1 does not apply if it appears from the treaty or is 
otherwise established that the application of the treaty in respect of 
the successor State would be incompatible with its object and 
purpose or would radically change the conditions for the operation 
of the treaty. 

3. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3, the successor State may become a party or a 
contracting State to the treaty only with the consent of al! the 
parties or of al! the contracting States. 

2. Amendments 

111. At the 1977 session, an amendment to article 36 
was submitted jointly by Swaziland and Sweden (A/ 
CONF.80/C.l/L.23). 

112. This amendment was to the following effect: 

[For the text, see A/CONF.80/14, para. 233.J 

[Amendment withdrawn; see para. 114 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

113. The Committee of the Whole initially considered 
article 36 at its 43rd meeting, on 3 August 1978. At its 
53rd meeting, on 17 August 1978, it considered the report 
of the Drafting Committee on the article. 

(ii) Initial consideration 

114. At the 40th meeting of the Committee of the 
Whole, the amendment by Swaziland and Sweden (A/ 
CONF.80/C.l/L.23) was withdrawn. 

115. At its 43rd meeting, the Committee of the Whole 
adopted by 60 votes to 3, with 12 abstentions the text of 
the International Law Commission for article 36 and 
referred it to the Drafting Committee. 

(iii) Consideration of the report 
of the Drafting Committee 

116. At the 53rd meeting of the Committee of the 
Whole, the Chairman of the Drafting Committee introduced 
a report of the Drafting Committee (NCONF.80/C.l/4) 
containing the text of article 36 adopted by the Committee 
(for the text, see para. 117 below). The Committee of the 
Whole approved without a vote the title and text of article 
36 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

117. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 36: 

Article 36. Participation in cases of separrition of pa'rts of a State in 
treaties signed by the predecessor State subject to rritification, 
acceptance or approval 

I. Subject to paragraphs 2 and 3, if before the date of the 
succession of States the predecessor State had signed a multilateral 
treaty subject to ratification, acceptance or approval and the treaty, 
if it had been in force at that date, would have applied in respect of 
the territory to which the succession of States relates, a successor 
State falling under article 33, paragraph I, may ratify, accept or 
approve the treaty as if it had signed that treaty and may thereby 
become a party or a contracting State to it. 

2. Paragraph I does not apply if it appears from the treaty or is 
otherwise established that the application of the treaty in respect of 
the successor State would be incompatible with the object and 
purpose of the treaty or would radically change the conditions for 
its operation. 

3. If the treaty is one falling within the category mentioned in 
article 16, paragraph 3, the successor State may become a party or a 
contracting State to the treaty only with the consent of all the 
parties or of all the contracting States. 

PROPOSED NEW ARTICLE 36 bis 

1. Text of the proposed new article 

118. At the 1977 session, the Federal Republic of 
Germany proposed the insertion of a new article 36 bis 
(A/CONF .80/C. I /L.4 7), the text of which was reproduced 
in A/CONF.80/14, para. 234. This amendment was with­
drawn at the resumed session. Instead, the Federal Republic 
of Germany proposed the insertion of a new article 36 bis 
(A/CONF.80/C.l/L.53) reading as follows: 

Article 36 bis 

1. When under articles 30, 31, 33 and 35 a treaty continues in 
force for a successor State or a successor State participates 
otherwise in a treaty not yet in force for the predecessor State, the 
successor State shall be considered as maintaining 

(a) any reservation to that treaty made by the predecessor State 
in regard to the territory to which the succession of States relates; 

(b) the consent of the predecessor State expressed, in con­
formity with the treaty, to be bound by part of the treaty; 

(c) the choice of the predecessor State made, in conformity with 
that treaty, between differing provisions in the application of the 
treaty. 



526
164 Documents or the Conforence 

2. Notwithstanding paragraph 1, the successor State may how­
ever: 

(a) withdraw or modify, wholly or partly, the reservation 
(paragraph l subparagraph (a)) or formulate a new reservation, 
subject to the conditions laid down in the treaty and the rules set 
out in articles 19, 20, 21, 22 and 23 of the Vienna Convention on 
the Law of Treaties; 

(b) withdraw or modify the consent to be bound by part of the 
treaty (paragraph l subparagraph (b)); 

(c) alter the choice made between differing provisions in the 
application of the treaty (paragraph l subparagraph (c)). 

[Withdrawn; see para. 119 below.] 

2. Proceedings of the Committee of the Whole 

119. The Committee of the Whole considered the amend­
ment by the Federal Republic of Germany (A/CONF.80/ 
C.l/L.53) seeking to add a new article 36 bis, at its 
43rd meeting, on 3 August 1978. At this meeting, the 
amendment was withdrawn. 

ARTICLE 37 

1. International Law Commission text 

120. The International Law Commission text provided as 
follows: 

Article 37. Notification 

l. Any notification under article 30, 31 or 35 must be made in 
writing. 

2. If the notification is not signed by the Head of State, Head of 
Government or Minister for Foreign Affairs, the representative of 
the State communicating it may be called upon to produce full 
powers. 

3. Unless the treaty otherwise provides, the notification shall: 

(a) be transmitted by the successor State to the depositary or, if 
there is no depositary, to the parties or the contracting States; 

(b) be considered to be made by the successor State on the date 
on which it has been received by the depositary or, if there is no 
depositary, on the date on which it has been received by all the 
parties or, as the case may be, by all the contracting States. 

4. Paragraph 3 does not affect any duty that the depositary may 
have, in accordance with the treaty or otherwise, to inform the 
parties or the contracting States of the notification or any 
communication made in connexion therewith by the successor 
State. 

5. Subject to the provisions of the treaty, such notification or 
communication shall be considered as received by the State for 
which it was intended only when the latter State has been infonned 
by the depositary. 

2. Amendments 

121. At the 1977 session, an amendment to article 37 
was submitted by Finland (A/CONF.80/C.l/L.40). 

122. This amendment was to the following effect: 

[For the text, see A/CONF.80/14, para. 236.] 

[Referred to the Drafting Committee; see para. 124 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

123. The Committee of the Whole initially considered 
article 37 and the amendment thereto at its 43rd meeting, 

on 3 August 1978. At its 53rd meeting, on 17 August 1978, 
it considered the report of the Drafting Committee on the 
article. 

(ii) Initial consideration 

124. At its 43rd meeting, the Committee of the Whole 
decided to refer the text of the International Law Com­
mission for article 37 to the Drafting Committee. It also 
referred to the Drafting Committee the amendment by 
Finland (A/CONF.80/C.l/L.40) as a drafting suggestion. 

(iii) Consideration of the report 
of the Drafting Committee 

125. At the 53rd meeting of the Committee of the 
Whole, the Chairman of the Drafting Committee introduced 
a report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 37 adopted by the Committee 
(for the text, see para. 126 below). The Committee of the 
Whole approved without a vote the title and text of article 
37 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

126. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 3 7: 

Article 37. Notifications 

l. Any notification under article 30, 31 or 35 shall be made in 
writing. 

2. Ir the notification is not signed by the Head or State, Head or 
Government or Minister for Foreign Affairs, the representative or 
the State communicating it may be called upon to produce foll 
powers. 

3. Unless the treaty otherwise provides, the notification shall: 

(a) be transmitted by the successor State to the depositary, or, ir 
there is no depositary, to the parties or the contracting States; 

(b) be considered to be made by the successor State on the date 
on which it has been received by the depositary or, ir there is no 
depositary, on the date on which it has been received by all the 
parties or, as the case may be, by all the contracting States. 

4. Paragraph 3 does not affect any duty that the depositary may 
have, in accordance with the treaty or otherwise, to inform the 
parties or the contracting States or the notification or any 
communication made in connexion therewith by the successor 
State. 

5. Subject to the provisions or the treaty, such notification or 
communication shall be considered as received by the State for 
which it was intended only when the latter State has been informed 
by the depositary. 

PROPOSED NEW ARTICLE 37 bis 

1. Text of the proposed new article 

127. At the 1977 session, the United States of America 
proposed the insertion of a new article 37 bis (A/CONF.80/ 
C.l/L.37). The text of the amendment was reproduced in 
A/CONF.80/14, para. 237. At the resumed session, the 
United States of America submitted a revised version of the 
amendment (A/CONF .80/C.1 /L.37 /Rev .I) reading as fol­
lows: 
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Article 3 7 bis. Objections to ruccession 

1. An objection to succession to a treaty on the ground of 
incompatibility with the object and purpose of the treaty or on the 
ground that the succession of the State to the treaty would radically 
change the conditions of its operation, shall be made by notification 
in writing to the parties to the treaty, and to the successor State 
when appropriate, within twelve months either of the date of the 
succession of States if the objection is made by the successor State 
or of the receipt of the notification of succession if the objection is 
made by a party to the treaty. 

2. An objection to succession to a treaty made pursuant to 
paragraph 1 by the successor State shall prevent the application of 
the treaty to the successor State. 

3. An objection to succession to a treaty made pursuant to 
paragraph 1 by a party to the treaty shall prevent the application of 
the treaty as between the objecting State and the successor State. 

4. The resolution of any dispute resulting from the application 
of this article shall be sought through the means indicated in Article 
39 bis of the Convention. 

[Replaced by A/CONF.80/C.l/L.37/Rev.2; see para. 128 
below.] 

128. Subsequently, the United States of America sub­
mitted a second revised version of the amendment (A/ 
CONF.80/C.l/L.37 /Rev.2) reading as follows: 

Article 37 bis. Objections to ruccession 

1. An objection to succession to a treaty on the ground of 
incompatibility with the object and purpose of the treaty or on the 
ground that the succession of the State to the treaty would radically 
change the conditions of its operation, shall be made by notification 
in writing to the parties to the treaty, and to the successor State 
when appropriate, within twelve months either of the date of the 
succession of States if the objection is made by the successor State 
or of the receipt •of the notification of succession if the objection is 
made by a party to the treaty. 

2. In the case of an objection to succession to a treaty pursuant 
to paragraph l, the successor State and the other State party or 
parties shall seek a solution through a process of consultation and 
negotiation. 

3. If, under paragraph 2, no solution has been reached within a 
period of twelve months following the date on which the objection 
was raised, a resolution of the matter shall be sought through the 
means indicated in article 39 bis. 

[Withdrawn; see para. 129 below.] 

2. Proceedings of the Committee of the Whole 

129. The Committee of the Whole considered the amend­
ment by the United States of America at its 43rd meeting 
on 3 August 1978, at its 44th meeting, on 4 August 1978, 
and at its 46th meeting, on 7 August 1978. At the 
44th meeting of the Committee, the United States of 
America announced that a second revised version of the 
amendment would be circulated. At the 46th meeting, the 
amendment by the United States of America (A/CONF.80/ 
C .1/L.37 /Rev .2) was withdrawn. 

ARTICLE 38 

I. International Law Commission text 

130. The International Law Commission text provided as 
follows: 

Article 38. Cases of State responsibility 
and outbreak of hostUities 

The provisions of the present articles shall not prejudge any 
question that may arise in regard to the effects of a succession of 
States in respect of a treaty from the international responsibility of 
a State or from the outbreak of hostilities between States. 

2. Amendments 

131. An amendment to article 38 was submitted by 
Mexico (A/CONF.80/C.l/L.55). 

132. This amendment was to the following effect: 

Delete article 38 of the text proposed by the Inter­
national Law Commission. 

[Withdrawn; see para. 134 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

133. The Committee of the Whole initially considered 
article 38 and the amendment thereto at its 43rd meeting, 
on 3 August 1978. At its 53rd meeting, on 17 August 1978, 
it considered the report of the Drafting Committee on the 
article. 

(ii) Initial consideration 

134. At the 43rd meeting of the Committee of the 
Whole, the amendment by Mexico (A/CONF.80/C.l/L.55) 
was withdrawn. At the same meeting, the Committee of the 
Whole decided to refer the text by the International Law 
Commission for article 38 to the Drafting Committee. 

(iii) Consideration of the report 
of the Drafting Committee 

135. At the 53rd meeting of the Committee of the 
Whole, the Chairman of the Drafting Committee introduced 
a report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 38 adopted by the Committee 
(for the text, see para. 136 below). The Committee of the 
Whole approved without a vote the title and text of article 
38 as recommended by the Drafting Committee. 

(iv) Text adopted by the Committee of the Whole 

136. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 38: 

Article 38. Cases of State responsibUity and outbreak 
of hostUltles 

The provisions of the present Convention shall not prejudge any 
question that may arise in regard to the effects of a succession of 
States in respect of a treaty frqm the international responsibility of 
a State or from the outbreak of hostilities between States. 

ARTICLE 39 

I. International Law Commission text 

137. The International Law Commission text provided as 
follows: 
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Article 39. Cases of military occupation Article 39 bis. Settlement of disputes 

The provisions of the present articles do not prejudge any 
question that may arise in regard to a treaty from the military 
occupation of a territory. 

2. Amendments 

138. An amendment to article 39 was submitted by 
Mexico (A/CONF.80/C.l /L.55). 

139. This amendment was to the following effect: 

Delete article 39 of the text proposed by the Inter­
national Law Commission. 

[Withdrawn; see para. 141 below.] 

3. Proceedings of the Committee of the Whole 

(i) Meetings 

140. The Committee of the Whole initially considered 
article 39 and the amendment thereto at its 43rd meeting, 
on 3 August 1978. At its 53rd meeting, on 17 August 1978, 
it considered the report of the Drafting Committee on the 
article. 

(ii) Initial consideration 

141. At the 43rd meeting of the Committee of the 
Whole, the amendment by Mexico (A/CONF.80/C.l/L.55) 
was withdrawn. At the same meeting, the Committee of the 
Whole decided to refer the text by the International Law 
Commission for article 39 to the Drafting Committee. 

(iii) Consideration of the report 
of the Drafting Committee 

142. At the 53rd meeting of the Committee of the 
Whole, the Chainnan of the Drafting Committee introduced 
a report of the Drafting Committee (A/CONF.80/C.l/4) 
containing the text of article 39 adopted by the Committee 
(for the text, see para. 143 below). The Committee of the 
Whole approved without a vote the title and text of article 
39 as recommended by the Drafting Committee. 

(iv) Text approved by the Committee of the Whole 

143. The Committee of the Whole recommends that the 
Conference should adopt the following text for article 39: 

Article 39. Cases of mUitary occupation 

The provisions of the present Convention shall not prejudge any 
question that may uise in regard to a treaty from the milituy 
occupation of a territory. 

PROPOSED NEW ARTICLE 39 bis 

I. Text of the proposed new article 

144. At the 1977 session, the United States of America 
proposed the insertion of a new article 39 bis (A/CONF.80/ 
C.l /L.38), the text of which was reproduced in A/ 
CONF.80/14, para. 242. At the resumed session, the United 
States of America submitted a revised version of the 
amendment (A/CONF.80/C.l /L.38/Rev.l) reading as fol­
lows: 

1. Subject to paragraph 2 of the article, any dispute regarding 
the interpretation or application of this Convention that is not 
settled through diplomatic channels may be submitted to arbitration 
by any party or parties to the dispute by means of a written 
notification to the other party or parties to the dispute. If the 
arrangements necessary to permit this arbitration to proceed, 
including the selection of the arbitrator or arbitrators, have not been 
completed within one year of the date of receipt of the notification, 
any party or parties to the disputes may submit the dispute to the 
International Court of Justice for decision in accordance with the 
Statute of the Court. 

2. Each State Party may at the time of signature or ratification 
of this Convention or accession thereto declare that it does not 
consider itself bound by paragraph 1 of this article. The other States 
Parties shall not be bound by paragraph 1 of this article with respect 
to any State Party which has made such a declaration. 

3. Any State Party which has made a declaration in accordance 
with paragraph 2 of this article may at any time withdraw that 
declaration by notification to the Secretary-General of the United 
Nations. 

4. When a dispute concerning the interpretation or application 
of this Convention includes a State Party which has made a 
declaration under paragraph 2, if the dispute is not settled through 
negotiations or by other agreed means, any party to the dispute may 
submit it to the conciliation procedure in the Annex to the 
Convention by submitting a request to that effect to the Secretary· 
General of the United Nations. 

ANNEX TO THE CONVENTION 

Conciliation Procedure 

1. Each conciliation commission shall be composed of three 
members: two members who shall be appointed respectively by the 
State or States Party to each side of the dispute, and a Chairman 
appointed in accordance with paragraph 2 of this Annex. Each State 
Party to the present Convention shall designate in advance a person 
to serve as a member of such a commission. It shall notify the 
designation to the United Nations, which shall maintain a register of 
persons so designated. If it does not make the designation in 
advance, it may do so during the conciliation procedure up to the 
moment at which the Commission begins to draft the report which 
it is to prepare in accordance with paragraph 6 of this Annex. 

2. The Chairman of the Commission shall be chosen by the 
other two members. If the other two members are unable to agree 
within sixty days from receipt of the request referred to in 
paragraph 4 of article 39 bis or if one of the parties to the dispute 
has not availed itself of its right to designate a member of the 
Commission, the Chairman shall be designated at the request of one 
of the parties to the dispute by the Secretary-General of the United 
Nations. The appointment shall be made within a period of one 
month from such a request. The Secretary-General shall appoint as 
the Chairman a qualified jurist who is not a national of any State 
party to the dispute. 

3. Any vacancy shall be filled in the manner prescribed for the 
mitial appointment. 

4. The Commission shall function as soon as the Chairman has 
been appointed even if its composition is incomplete. 

5. The Commission shall establish its own rules of procedure and 
shall reach its decisions and recommendations by a majority vote. It 
may recommend to the United Nations that an advisory opinion be 
requested from the International Court of Justice regarding the 
application or interpretation of the present Convention. 

6. If the Commission is unable to obtain an agreement among 
the parties to the dispute on a settlement of the dispute within six 
months from the appointment of its Chairman, it shall prepare as 
soon as possible a report of its proceedings and transmit it to the 
parties to the dispute. The report shall include the Commission's 
conclusions upon the facts and questions of law and the recommen­
dations which it has submitted to the parties to the dispute in order 
to facilitate a settlement of the dispute. The six months time limit 
may be extended by decision of the Commission. The rec­
ommendations in the report of the Commission shall not be binding 
on the parties to the dispute unless all the parties to the dispute 
have accepted them. Nevertheless, any party to the dispute may 
declare unilaterally that it will abide by the recommendations in the 
report so far as it is concerned. 

7. The Secretary-General shall provide the Commission with 
such assistance and facilities as it may require. The expenses of the 
Commission shall be borne by the United Nations. 
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[Referred to the Ad Hoc Group on Peaceful Settlement of 
Disputes established by the Committee of the Whole; see 
para. 148 below.] 

2. Amendments 

145. An amendment to the proposed article 39 bis was 
submitted by the Netherlands (A/CONF.80/C.l/L.56). This 
amendment was to the following effect: 

Insert a new article 39 bis, reading as follows: 

Article 39 bis. Settlement of Disputes 

If any dispute regarding the interpretation or application of this 
Convention is not settled through diplomatic channels, the fol­
lowing procedures shall be followed: 

(a) any one of the parties to a dispute concerning the inter­
pretation or application of article 6 or article 33 (3) may, by a 
written application, submit it to the International Court of Justice 
for a decision unless the parties by common consent agree to submit 
the dispute to arbitration; 

(b) any one of the parties to a dispute concerning the 
interpretation or application of any of the other provisions of this 
Convention may by a written notification to the other party or 
parties to the dispute, submit it to arbitration. The arbitration 
award shall be final and binding on the parties to the dispute. If the 
arrangements necessary to permit this arbitration to proceed, 
including the selection of the arbitrator or arbitrators, have not been 
completed within one year of the date of receipt of the notification, 
any party or parties to the dispute which are not primarily 
responsible for the failure to complete the arrangements may submit 
the dispute to the international Court of Justice for decision in 
accordance with the Statute of the Court. 

[Withdrawn; see para. 151 below.] 

3. Proceedings in the Committee of the Whole 

(i) Meetings 

146. The Committee of the Whole initially considered 
the proposed new article 39 bis and the amendment thereto 
at its 44th and 45th meetings, on 4 August 1978, and its 
46th meeting, on 7 August 1978, and at its 49th meeting, 
on 8 August 1978. The agreed text of the Ad Hoc Group 
on Peaceful Settlement of Disputes was considered by the 
Committee of the Whole at its 5 lst meeting, on 15 August 
1978. 

(ii) Initial consideration 

147. At its 45th meeting, the Committee of the Whole 
decided to set up an Ad Hoc Group to consider the 
inclusion in the draft convention of a provision on the 
settlement of disputes. 

148. At its 46th meeting, the Committee of the Whole 
decided to postpone further consideration of the proposed 
new article 39 bis and the amendment thereto until the Ad 
Hoc Group establi~hed by the Committee made its recom­
mendations thereon. 

149. At the 49th meeting of the Committee of the 
Whole, the Chairman announced that the composition of 
the Ad Hoc on Peaceful Settlement of Disputes, as 
communicated to him by the President of the Conference, 
was as follows: Brazil, Bulgaria, Czechsolovakia, Guyana, 

Iraq, Malaysia, Mali, Netherlands, Niger, Sri Lanka, Swazi­
land, Union of Soviet Socialist Republics, United Kingdom 
of Great Britain and Northern Ireland, United States of 
America and Venezuela, as well as States which had a 
particular interest in the subject. 

(iii) Consideration of the report of the Ad Hoc Group 
on Peaceful Settlement of Disputes 

150. The Ad Hoc Group on Peaceful Settlement of 
Disputes submitted to the Committee of the Whole an 
agreed text on peaceful settlement of disputes (A/ 
CONF.80/C.l/L.60) for insertion in the future convention. 
The agreed text submitted by the Ad Hoc Group read as 
follows: 

ArticleA 

If a dispute regarding the interpretation or application of the 
present Convention arises between two or more States parties they 
shall seek to resolve it by a process of consultation and negotiation 
upon the request of any of them. 

Article B 

If the dispute is not resolved within six months of the date on 
which the request referred to in article A has been made, any party 
to the dispute may submit it to the conciliation procedure in the 
Annex to this Convention by submitting a request to that effect to 
the Secretary-General of the United Nations and to the other State 
party or States parties to the dispute. 

Article C 

Any State party to the present Convention, at the time of 
signature or, ratification of this Convention or accession thereto or 
at any time thereafter, may, by notification to the depositary, 
declare that, where a dispute has not been resolved by the 
application of the procedures set forth in articles A and B, such 
dispute may be submitted for a decision to the International Court 
of Justice by a written application of any party to the dispute, or in 
the alternative to arbitration, provided that the other State party to 
the dispute has made a like declaration. 

Article D 

Without prejudice to articles A, B and C,, if a dispute regarding 
the interpretation or application of the present Convention arises 
between two or more States parties, they may by common consent, 
agree to submit it to arbitration, or to the international Court of 
Justice, or to any other appropriate procedure for the settlement of 
disputes. 

Article E 

Nothing in the foregoing articles shall affect the rights or 
obligations of the parties under any provisions in force binding the 
parties with regard to the settlement of disputes. 

ANNEX 

Conciliation Procedure 

I. A list of conciliators consisting of qualified jurists shall be 
drawn up and maintained by the Secretary-General of the United 
Nations. To this end, every State which is a Member of the United 
Nations or a party to the present Convention shall be invited to 
nominate two conciliators, and the names of the persons so 
nominated shall constitute the list. The term of a conciliator, 
including that of any conciliator nominated to fill a casual vacancy, 
shall be five years and may be renewed. A conciliator whose term 
expires shall continue to fulfil any function for which he shall have 
been chosen under the following paragraph. 

2. When a request has been made to the Secretary-General under 
article B, the Secretary-General shall bring the dispute before a 
conciliation commission constituted as follows: 

The State or States constituting one of the parties to the dispute 
shall appoint: 
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(a) one conciliator of the nationality of that State or of one of 
those States, who may or may not be chosen from the list referred 
to in paragraph I ; and 

(b) one conciliator not of the nationality of that State or of any 
of those States, who shall be chosen from the list. 

The State or States constituting the other party to the dispute 
shall appoint two conciliators in the same way. The four conciliators 
chosen by the parties shall be appointed within sixty days following 
the date on which the Secretary-General receives the request. 

The four conciliators shall, within sixty days following the date 
of the last of their own appointments, appoint a fifth conciliator 
chosen from the hst, who shall be chairman. 

If the appointment of the Chairman or of any of the other 
conciliators has not been made within the period prescribed above 
for such appointment, it shall be made by the Secretary-General 
within sixty days following the exp1ry of that period. The 
appointment of the chairman may be made by the Secretary­
General either from the list or from the membership of the 
International Law Commission. Any of the periods within which 
appointments must be made may be extended by agreement 
between the parties to the dispute. 

Any vacancy shall be filled in the manner prescribed for the 
initial appointment. 

3. The Conciliation Commission shall decide its own procedure. 
The Commission, with the consent of the parties to the dispute, 
may invite any party to the treaty to submit to it its views orally or 
in writing. Decisions and recommendations of the Commission shall 
be made by a majonty vote of the five members. 

4. The Commission may draw the attention of the parties to the 
dispute to any measures which might facilitate an amicable 
settlement. 

S. The Commission shall hear the parties, examine the claims 
and objections, and make proposals to the parties with a view to 
reaching an amicable settlement of the dispute. 

6. The Commission shall report within twelve months of its 
constitution. Its report shall be deposited with the Secretary­
General and transmitted to the parties to the dispute. The report of 
the Commission, including any conclusions stated therein regarding 
the facts or questions of law, shall not be binding upon the parties 
and it shall have no other character than that of recommendations 
submitted for the consideration of the parties in order to facilitate 
an amicable settlement of the dispute. 

7. The Secretary-General shall provide the Commission with 
such assistance and facilities as it may require. The expenses of the 
Commission shall be borne by the United Nations." 

151. The Committee of the Whole considered the agreed 
text (A/CONF.80/C.l /L.60), submitted by the Ad Hoc 
Group on Peaceful Settlement of Disputes, at its 51 st and 
52nd meeting, on 15 August 1978. At the 52nd meeting of 
the Committee of the Whole, the amendment by the 
Netherlands (A/CONF.80/C.l/L.56) was withdrawn. At its 
52nd meeting, the Committee of the Whole decided to refer 
the agreed text (A/CONF.80/C.l/L.60) submitted by the 
Ad Hoc Group on Peaceful Settlement of Disputes to the 
Drafting Committee. 

(iv) Consideration of the report 
of the Drafting Committee 

152. At the 57th meeting of the Committee of the 
Whole, on 22 August 1978, the Chairman of the Drafting 
Committee introduced a report of the Drafting Committee 
(A/CONF.80/C.l/9 and Add.I), containing the titles and 
texts of the articles, provisionally designated A to E, 
relating to peaceful settlement of disputes, as well as the 
text of the Annex to the Convention, adopted by the 
Drafting Committee. The Committee of the Whole ap­
proved the titles and texts of articles A to E and the·text of 
the Annex to the Convention as recommended by the 
Drafting Committee. 

(v) Text adopted by the Committee of the Whole 

153. The Committee of the Whole recommends that the 
Conference should adopt the following text for the articles 

provisionally designated A to E and for the Annex to the 
Convention: 

Article A. Consultation and negotiation 

If a dispute regarding the interpretation or application of the 
present Convention arises between two or more Parties to the 
Convention they shall, upon the request of any of them, seek to 
resolve it by a process of consultation and negotiation. 

Anicle B. ConcOiation 

If the dispute is not resolved within six months of the date on 
which the request referred to in article A has been made, any party 
to the dispute may submit it to the conciliation procedure specified 
in the Annex to the present Convention by submitting a request to 
that effect to the Secretary-General of the United Nations and 
informing the other party or parties to the dispute of the request. 

Article C. Judicial settlement and arbitration 

Any State at the time of signature or ratification of the present 
Convention or accession thereto or at any time thereafter may, by 
notification to the depositary, declare that, where a dispute has not 
been resolved by the application of the procedures referred to in 
articles A and B, that dispute may be submitted for a decision to the 
International Court of Justice by a written application of any party 
to the dispute, or in the alternative to arbitration, provided that the 
other party to the dispute has made a like declaration. 

Anicle D. Settlement by common consent 

Notwithstanding articles A, 8 and C, if a dispute regarding the 
interpretation or application of the present Convention arises 
between two or more Parties to the Convention, they may by 
common consent agree to submit it to the International Court of 
Justice, or to arbitration, or to any other appropriate procedure for 
the settlement of disputes. 

Article E. Other pro~isions in force for the settlement 
ofdisputea 

Nothing in the articles A to D shall affect the rights or 
obligations of the Parties to the present Convention under any 
provisions in force binding them with regard to the settlement of 
disputes. 

Annex 
I. A list of conciliators consistiAg of qualified jurists shall be 

drawn up and maintained by the Secretary-General of the United 
Nations. To this end, every State which is a Member of the United 
Nations or a Party to the present Convention shall be invited to 
nominate two conciliators, and the names of the persons so 
nominated shall constitute the list. The term of a conciliator, 
including that of any conciliator nominated to fill a casual vacancy, 
shall be five years and may be renewed. A conciliator whose term 
expires shall continue to fulfil any function for which he shall have 
been chosen under the following paragraph. 

2. When a request has been made to the Secretary-General 
under article B, the Secretary-General shall bring the dispute before 
a conciliation commission constituted as follows: 

The State or States constituting one of the parties to the dispute 
shall appoint: 

(a) one conciliator of the nationality of that State or of one of 
those States, who may or may not be chosen from the list referred 
to in paragraph I; and 

(b) one conciliator not of the nationality of that State or of any 
of those States, who shall be chosen from the list. 

The State or States constituting the other party to the dispute 
shall appoint two conciliators in the same way. The four conciliators 
chosen by the parties shall be appointed within sixty days following 
the date on which the Secretary-General receives the request. 

The four conciliators shall, within sixty days following the date 
of the appointment of the last of them, appoint a fifth conciliator 
chosen from the list, who shall be chairman. 

If the appointment of the Chairman or of any of the other 
conciliators has not been made within the period prescribed above 
for such appointment, it shall be made by the Secretary-General 
within sixty days following the expiry of that period. The 
appointment of the chairman may be made by the Secretary-
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General either from the list or from the membership of the 
International Law Commission. Any of the periods within which 
appointments must be made may be extended by agreement 
between the parties to the dispute. 

Any vacancy shall be filled in the manner prescribed for the 
initial appointment. 

3. The Conciliation Commission shall decide its own procedure. 
The Commission, with the consent of the parties to the dispute, 
may invite any party to the present Convention to submit to it its 
views orally or in writing. Decisions and recommendations of the 
Commission shall be made by a majority vote of the five members. 

4. The Commission may draw the attention of the parties to the 
dispute to any measures which might facilitate an amicable 
settlement. 

5. The Commission shall hear the parties, examine the claims 
and objections, and make proposals to the parties with a view to 
reaching an amicable settlement of the dispute. 

6. The Commission shall report within twelve months of its 
constitution. Its report shall be deposited with the Secretary­
General and transmitted to the parties to the dispute. The report of 
the Commission, including any conclusions stated therein regarding 
the facts or questions of law, shall not be binding upon the parties 
and it shall have no other character than that of recommendations 
submitted for the consideration of the parties in order to facilitate 
an amicable settlement of the dispute. 

7. The Secretary-General shall provide the Commission with 
such assistance and facilities as it may require. The expenses of the 
Commission shall be borne by the United Nations. 

PROPOSED NEW ARTICLE 39 ter 

I. Text of the proposed new article 

154. An amendment seeking to add a new article 39 ter 
was submitted by Argentina (A/CONF.80/C.1/L.58). The 
text of the proposed new article read as follows: 

Article 39 ter. Miscellaneous provisions 

When there is a dispute concerning sovereignty over a territory 
which is under foreign domination or is a colonial dependency, and 
the United Nations has recommended means for a peaceful 
settlement and there is then a succession of States, the successor 
State shall not be bound by treaties falling under article 11 or 

article 12, paragraphs 1 and 2, concluded by the predecessor State 
with respect to the disputed territory. 

[Withdrawn; see para. 155 below.] 

2. Proceedings in the Committee of the Whole 

155. At the 49th meeting of the Committee of the 
Whole, on 8 August 1978, the representative of Argentina 
requested postponement of the consideration of the pro­
posed new article 39 ter (A/CONF.80/C.l/L.58). At the 
55th meeting of the Committee of the Whole, on 18 August 
1978, the amendment by Argentina was withdrawn. 

PROPOSED NEW ARTICLE 40 

I. Text of the proposed new article 

156. An amendment seeking to add a new article 40 was 
submitted by the Netherlands (A/CO NF .80/C.l /L.57). The 
text of the proposed new article read as follows: 

Article 40 

Any question that may arise in regard to a treaty from a 
succession of States, for which question this Convention does not 
lay down any specific provisions, shall be governed by the Vienna 
Convention on the Law of Treaties. 

[Withdrawn; see para. 157 below.] 

2. Proceedings of the Committee of the Whole 

157. The Committee of the Whole considered the 
amendment by the Netherlands (A/CONF.80/C.l /L.57) at 
its 47th meeting, on 7 August 1978. At the same meeting 
the amendment was withdrawn. The Committee thereupon 
agreed that the Drafting Committee should attempt to 
cover the point raised by the Netherlands amendment in 
the preamble to the draft convention. 

Chapter III 

PROPOSALS CONCERNING THE PREAMBLE AND FINAL CLAUSES 
REFERRED TO THE DRAFTING COMMITTEE 

158. At its 21st meeting, on 20 April 1977, the Committee of the Whole decided to 
entrust to the Drafting Committee the preparation of drafts, for submission directly 
to the Plenary, concerning the preamble and the final clauses of the Convention. For the 
reports of the Drafting Committee to the Plenary concerning the preamble and the final 
clauses of the Convention see A/CONF.80/21 and A/CONF.80/19, respectively. 

A. PREAMBLE 

159. At the 1977 session, proposals for the preamble 
were submitted by Spain (A/CONF.80/DC.9) and the 
United Nations Council for Namibia (A/CONF.80/DC.13). 
At the resumed session of the Conference, proposals for the 
preamble were submitted by Ivory Coast (A/CONF.80/ 
DC.21), Uganda (A/CONF.80/DC.26), the Ukrainian SSR 
(A/CONF.80/DC.29) and Ivory Coast and Spain (A/ 
CONF.80/DC.30). 

160. The proposals read as follows: 

(a) Spain (A/CONF.80/DC.9) 

[For the text, see A/CONF.80/14, para. 246.] 

{b) United Nations Council for Namibia (A/CONF.80/ 
DC.13)16 

[For the text, see A/CONF.80/14, para. 246.] 

16 At the 12th plenary meeting of the Conference, on 17 August 
1978, the proposal for the preamble by the United Nations Council 
for Namibia was withdrawn. 
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(c) Ivory Coast (A/CONF.80/DC.21) 
The States of the international community, parties to the 

present Convention, 

Conscious that the economic, political, social and cultural 
development of the nations and, ultimately, the flowering of 
mankind are only conceivable in an environment of peace, com­
munication and fraternity, mutual understanding and tolerance, 
and, 

Desirous of promoting, maintaining, consolidating and perpetu­
ating friendly relations between the different countries, regardless of 
their constitutional or social regimes and of their political and 
economic ideologies, by establishing systematic and objective 
security of international legal relations inter alia, and, 

Bearing constantly in mind the purposes and principles of the 
Charter of the United Nations and thus being aware of the 
imperative need to reconcile the essential concepts of national 
sovereignty and the equality of States with the concept of acquired 
rights, by the application of bilateral and multilateral conventions 
and, 

Considering the need to codify the topic of succession of States 
in respect of treaties by applying the principle res inter alios acta 
nee nocere nee prodere potest, modified, however, by the principle 
pacta sunt servanda, and affirming that situations not covered by 
the present Convention must continue to be governed by the rules 
of customary international law; 

Have agreed on the following provisions: 

{d) Uganda (A/CONF.80/DC.26) 

The States Parties to the present Convention: 

Mindful of the right of peoples to self-determination; 

Observing at the same time the increasing interdependence of 
nations; 

Accepting as a basic principle in international relations the 
equality of nations; 

Desirous of maintaining international legal order, stability, 
peaceful co-existence and co-operation and in the spirit of the 
furtherance of the brotherhood of nations irrespective of their 
cultural and constitutional differences; 

Desirous of amplifying and consolidating the rules and practices 
of customary international law in regard to the succession of States 
in respect of treaties in a convention; 

Have agreed to the following provisions: 

(e) Ukrainian Soviet Socialist Republic A/CONF.80/ 
DC.29) 

Include the following provision in the Preamble: 
Emphasizing that the consistent observance of general multi­

lateral treaties which deal with the codification and progressive 
development of international law, or the object and purpose of 
which are of interest to the international community as a whole, is 
of special importance for the strengthening of peace and inter­
national security, for the development of equitable and mutually 
advantageous co-operation and for the deepening of confidence 
between all States, 

{f) Ivory Coast and Spain (A/CONF.80/DC.30) 

The States Parties to the present Convention, 

Considering the profound changes in the international com­
munity brought about both by the decolonization process and by 
the present trend towards greater integration and unification of 
States, as well as by the growing interdependence of nations, 

Convinced of the need for proper regulation of the effects of 
such changes through the codification and progressive development 
of the rules relating to succession of States in respect of treaties as a 
means of ensuring greater juridical security in international re­
lations; 

Conscious of the imperative need to reconcile, on the one hand, 
the principles of national sovereignty and equality of States and, on 
the other hand, the principle of rights acquired under international 
treaties, 

Bearing in mind also the purposes and principles of the United 
Nations and the Declaration on Principles of International Law 
concerning Friendly Relations and Co-operation among States in 
accordance with the Charter of the United Nations, 

Reaffinning that any attempt to disrupt, partly or completely, 
the national unity and territorial integrity of a State or its political 
independence is incompatible with the purposes and principles of 
the Charter, 

Bearing in mind also the provisions of the 1969 Vienna 
Convention on the Law of Treaties and affirming that the rules of 
customary international law will continue to govern matters not 
regulated in the present Convention, 

Have agreed on the following: 

B. FINAL CLAUSES 

161. At the 1977 session, a draft article of a final clause 
concerning participation in the Convention by a future 
successor State was submitted by the United Kingdom in an 
annex to a working paper presented by that same dele­
gation in connexion with article 7 (A/CONF.80/C.l /L.9). 
At the resumed session, draft articles for final clauses were 
submitted by the Netherlands (A/CONF.80/DC.19/Rev.l), 
Ivory Coast (A/CONF.80/DC.22), Japan (A/CONF.80/ 
DC.25) and Zaire (A/CONF.80/DC.27). 

162. The draft articles read as follows: 

(a) United Kingdom of Great Britain and Northern Ireland 
(A/CONF .80/C.1 /L.9): 

[For the text, see A/CONF.80/14, para. 247.] 

(b) Netherlands (A/CONF.80/DC.19/Rev.1)17 

Article A. Signature 

The present Convention shall be open for signature by all States 
until ...... at the Federal Ministry for Foreign Affairs of the 
Republic of Austria and subsequently, until ...... at United 
Nations Headquarters, New York. 

Article B. Ratification, acceptance or approval 

The present Convention is subject to ratification, acceptance or 
approval by signatory States. The instruments of ratification, 
acceptance or approval shall be deposited with the Secretary­
General of the United Nations. 

1 7 In its original version (A/CO NF .80/DC. l 9), the proposal 
contained an article (j) entitled "Reservations", which read as 
follows: "No reservations may be made to the present Convention". 
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Article C. Accession 

The present Convention shall remain open for accession by any 
non-signatory State. The instruments of accession shall be deposited 
with the Secretary-General of the United Nations. 

Article D. Entry into force 

l. The present Convention shall enter into force on the first day 
of the second month following the date of deposit of the fifteenth 
instrument of ratification, acceptance, approval or accession. 

2. For each State depositing its instrument of ratification, 
acceptance, approval or accession after the entry into force of the 
present Convention, it shall enter into force on the first day of the 
second month following the date of deposit of such instrument. 

Article E. Depositary functions 

The Secretary-General of the United Nations shall inform all 
signatory and acceding States: 

(a) of signatures to the present Convention and of the deposit 
of instruments of ratification, acceptance, approval or accession in 
accordance with Articles A, Band C; 

(b) of the date on which the present Convention will enter into 
force in accordance with Article D. 

(c) Ivory Coast (A/CONF.80/DC.22) 

Article . . . . Signature 

The present Convention is open for signature by all States as 
specified below: 

from to 1978 at the Federal Ministry for Foreign 
Affairs of Austria. 

from to 1979 (?)at the Headquarters of the United 
Nations in New York. 

Article . . . . Accession 

After expiry of the periods specified in the last paragraph of 
article ... above, any State so desiring may become a party to the 
present Convention by accession at any time. 

The instruments of accession shall be transmitted to the 
Secretary-General of the United Nations and deposited at the 
Headquarters of that Organization. 

Article . . . . Ratification 

The present Convention is subject to ratification. The ins­
truments of ratification shall be transmitted to the Secretary­
General of the United Nations and deposited at the Headquarters of 
that Organization. 

Article . ... Entry into force 

The present Convention shall enter into force on the thirtieth 
day following the date of deposit of the . . . instrument of 
ratification. For States acceding to the Convention, it shall enter 
into force thirty days after the deposit of the instrument of ac­
cession 

Article . .. 

The original of the present Convention, of which the English, 
French, Spanish and Russian texts are equally authentic, shall be 
deposited with the United Nations and the Secretary-General of that 
Organization shall transmit certified copies to the States parties 
thereto. 

IN WITNESS WHEREOF the undersigned plenipotentiaries, 
being duly authorized by their respective Governments, have signed 
the present Convention. 

(d) Japan (A/CONF.80/DC.25) 

Article A. Signature 

The present Convention shall be open for signature by all States 
until at the Federal Ministry for Foreign Affairs of the Republic of 
Austria, and subsequently, until at United Nations Headquarters, 
New York. 

Article B. Ratification, acceptance or approval 

The present Convention is subject to ratification, acceptance or 
approval. The instruments of ratification, acceptance or approval 
shall be deposited with the Secretary-General of the United Nations. 

Article C. Accession 

The present Convention shall remain open for accession by any 
non-signatory State. The instruments of accession shall be deposited 
with the Secretary-General of the United Nations. 

Article D. Entry into force 

l. The present Convention shall enter into force on the thirtieth 
day following the date of deposit of the twenty-fifth instrument of 
ratification, acceptance, approval or accession. 

2. For each State ratifying, accepting, approving or acceding to 
the Convention after the deposit of the twenty-fifth instrument of 
ratification, acceptance, approval or accession, the Convention shall 
enter into force on the thirtieth day after deposit by such State of 
its instrument of ratification, acceptance, approval or accession. 

Article E. Authentic texts 

The original of the present Convention, of which the Arabic, 
Chinese, English, French, Russian and Spanish are equally authentic, 
shall be deposited with the Secretary-General of the United Nations. 

(e) Zaire (A/CONF.80/DC.27) 

Article A. Signature 

The present Convention shall be open for signature by all States 
Members of the United Nations or of any of the specialized agencies 
or of the International Atomic Energy Agency or parties to the 
Statute of the international Court of Justice, or by any other State 
invited by the General Assembly of the United Nations to become a 
party to the Convention, as follows: until 30 September 1978, at 
the Federal Ministry for Foreign Affairs of the Republic of Austria, 
and subsequently, until 30 August 1979, at United Nations 
Headquarters, New York. 

Article B. Ratification 

The present Convention is subject to ratification. The ins­
truments of ratification shall be deposited with the Secretary­
General of the United Nations. 

Article C. Accession 

The present Convention shall remain open for accession by any 
State belonging to one of the four categories mentioned in Article 
A. The instruments of accession shall be deposited with the 
Secretary-General of the United Nations. 

Article D. Entry into force 

The present Convention shall enter into force on the thirtieth 
day following the date of deposit with the Secretary-General of the 
United Nations of the twenty-fifth instrument of ratification or 
accession. 

For each State ratifying or acceding to the Convention after the 
deposit of the twenty-fifth instrument of ratification or accession, 
the Convention shall enter into force on the thirtieth day after 
deposit by such State of its instrument of ratification or accession. 
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Article E. Notification 

The Secretary-General of the United Nations shaU notify all 
States belonging to one of the four categories mentioned in 
Article A: 

(a) of signatures to the present Convention and of the deposit 
of instruments of ratification or accession, in accordance with 
Articles A, Band C; 

(b) of the date on which the present Convention will enter into 
force in accordance with Article D. 

Article F. Authentic texts 

The original of the present Convention, of which the Arabic, 
Chinese, English, French, Russian and Spanish texts are equally 
authentic, shall be deposited with the Secretary-General of the 
United Nations, who shall transmit certified copies to all States 
belonging to one of the four categories mentioned in Article A. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, 
being duly authorized thereto by their respective Governments, have 
signed the present Convention". 

Chapter IV 

PARTS AND SECTIONS INTO WHICH THE DRAFT ARTICLES ARE DIVIDED 

163. At its 53rd meeting, on 17 August 1978, the 
Committee of the Whole decided to request the Drafting 
Committee to examine the question of the division of the 
draft articles into parts and sections as well as the titles for 
such parts and sections, and to report thereon to the 
Committee of the Whole. 

164. At the 57th meeting of the Committee of the 
Whole, on 22 August 1978, the Chainnan of the Drafting 
Committee introduced the report of the Drafting Com­
mittee concerning the division of the Convention into parts 
and sections and titles thereof adopted by the Drafting 
Committee (A/CONF.80/C.l /IO). The Committee of the 
Whole approved the division of the Convention into parts 
and sections as well as the titles for such parts and sections 
as recommended by the Drafting Committee (see para. 165 
below). 

165. The Committee of the Whole recommends that the 
Conference should adopt the division of the Convention 
into parts and sections and titles thereof, as follows: 

[Preamble) 

Part I. General provisions 

[Articles 1 to 12, 12 bis and 13) 

Part II. Succession in respect of part of territory 

I Article 14 J 

Part 111. Newly independent States 

[Articles 15 to 29) 

SECTION 1. GENERAL RULE 

[Article 15 ). 

SECTION 2. MULTILATERAL TREATIES 

[Articles 16 to 22) 

SECTION 3. BILATERAL TREATIES 

[Articles 23 to 25) 

SECTION 4. PROVISIONAL APPLICATION 

[Articles 26 to 28) 

SECTION 5. NEWLY INDEPENDENT STATES 
FORMED FROM TWO OR MORE TERRITORIES 

[Article 29) 

Part IV. Uniting and separation of States 

[Articles 30 to 37) 

Part V. Miscellaneous provisions 

[Articles 38 and 39) 

Part VI. Settlement of disputes 

[Articles A to E) 

Part VU. Final provisions 

[Articles I to VJ 

Annex 
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ANNEX 

Check list of documents submitted during the resumed session ( 1978) of the Conference 
to the Committee of the Whole by States participating in the Conference 

[In the list which follows, the reference under the heading "Paragraph" is to the paragraph or 
paragraphs of this report in which the text of the document may be found. J. 

Document No. Sponsors Article Paragraph 

A/CO NF. 80/C.1/L.3 7 /Rev.1 United States of America ....................... 37 bis 127 

A/CONF.80/C.1/L.37/Rev.2 United States of America ...................... 37 bis 128 

A/CONF.80/C.1/L.38/Rev.1 United States of America ....................... 39 bis 144 

A/CONF. 80/C.1 /L.4 I /Rev.1 France and Switzerland ........................ 2, 33 20 (a); 89 
and 34 (a) and 98 

A/CONF.80/C.1/L.45/Rev.1 Federal Republic of Germany ................... 30 59 (b) 

A/CONF.80/C.1/L.49 Japan ...................................... 30 59 (c) 

A/CONF.80/C.1/L.50 United States of America ....................... 30 bis 65 

A/CONF.80/C.1/L.51/Rev. l United States of America ....................... 30 bis See foot-note 
14 

A/CONF. 80/C. l/L.5 l/Rev.2 United States of America ....................... 30 bis 66 

A/CONF.80/C.l/L.52 Federal Republic of Germany ................... 33 89 (b) 

A/CONF.80/C.l/L.53 Federal Republic of Germany ................... 36bis 118 

A/CONF .80/C.1/L.54 Pakistan .................................... 33 89 (c) 

A/CONF.80/C.1/L.55 Mexico ..................................... 38and39 132, 139 

A/CONF.80/C.l/L.56 Netherlands: amendment to the proposal contained in 
document A/CONF.80/C.l/L.38/Rev.1 ........ 39 bis 145 

A/CONF.80/C.1/L.57 Netherlands ................................. 40 156 

A/CONF.80/C.1/L.58 Argentina ................................... 39 ter 154 

173 
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F. TEXTS SUBMITTED DIRECTLY TO THE CONFERENCE IN PLENARY MEETING BY THE 
DRAFTING COMMITTEE IN ACCORDANCE WITH THE DECISIONS TAKEN BY THE CONFER­
ENCE 

1. Title of the Convention 

DOCUMENT A/CONF.80/27 

[Original: Arabic/ English/ French/ Russian/Spanish] 
[21August1978] 

The Drafting Committee, in accordance with the deci­
sion taken by the Conference at its 13th plenary meeting 
on 21 August 1978, submits the following title for the 
Convention: "Vienna Convention on Succession of States 
in Respect of Treaties" 

2. Preamble of the Convention 

DOCUMENT A/CONF.80/21 

[Original: Arabic/ English/ French/ Russian/ Spanish] 
[19 August 1978] 

The Drafting Committee, in accordance with the de­
cision taken by the Committee of the Whole at its 
21st meeting on 20 April 1977, submits the following text 
for the preamble of the Convention: 

The States Parties to the present Convention, 

Considering the profound transformation of the international 
community brought about by the decolonization process, 

Considering also that other factors may lead to cases of 
succession of States in the future, 

Convinced, in these circumstances, of the need for the codifi­
cation and progressive development of the rules relating to 
succession of States in respect of treaties as a means for ensuring 
greater juridical security in international relations, 

Noting that the principles of free consent, good faith and pacta 
runt servanda are universally recognized, 

Emphasizing that the consistent observance of general multi­
lateral treaties which deal with the codification and progressive 
development of international law and those the object and purpose 
of which are of interest to the international community as a whole 
is of special importance for the strengthening of peace and 
international co-operation, 

Having in mind the principles of international law embodied in 
the Charter of the United Nations, such as the principles of the 
equal rights and self-determination of peoples, of the sovereign 
equality and independence of all States, of non-interference in the 
domestic affairs of States, of the prohibition of the threat or use of 
force, and of universal respect for, and observance of, human rights 
and fundamental freedoms for all, 

Recalling that respect for the territorial integrity and political 
independence of any State is required by the Charter of the United 
Nations, 

174 

Bearing in mind the provisions of the Vienna Convention on the 
Law of Treaties of 1969, 

Bearing also in mind article 73 of that Convention, 

Affirming that questions of the law of treaties other than those 
that may arise from a succession of States are governed by the 
relevant rules of international law, including those rules of cus­
tomary international law which are embodied in the Vienna 
Convention on the Law of Treaties of 1969, 

Affirming that the rules of customary international law will 
continue to govern questions not regulated by the provisions of the 
present Convention, 

Have agreed as follows: 

3. Final clauses of the Convention 

DOCUMENT A/CONF.80/19 

[Original: Arabic/English/French/Russian/Spanish] 
[16 August 1978] 

The Drafting Committee, in accordance with the deci­
sion taken by the Committee of the Whole at its 21st mee­
ting on 20 April 1977, submits the following text for the 
final clauses of the Convention: 

Article IU Signature 

The present Convention shall be open for signature by all States 
until 28 February 1979 at the Federal Ministry for Foreign Affairs 
of the Republic of Austria and subsequently, until 31 August 1979, 
at United Nations Headquarters in New York. 

Article (II). Ratification 

The present Convention is subject to ratification. The ins­
truments of ratification shall be deposited with the Secretary­
General of the United Nations. 

Article [III). Accession 

The present Convention shall remain open for accession by any 
State. The instruments of accession shall be deposited with the 
Secretary-General of the United Nations. 

Article (IV). Entry into force 

1. The present Convention shall enter into force on the thirtieth 
day following the date of deposit of the tenth• instrument of 
ratification or accession. 

2. For each State ratifying or acceding to the Convention after 
the deposit of the tenth instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit 
by such State of its instrument of ratification or accession. 

• A minority of the members of the Drafting Committee favoured 
a figure of twenty or more instruments. 
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Article [VJ. Authentic texts 

The original of the present Convention, of which the Arabic, 
Chinese, English, French, Russian and Spanish texts are equally 
authentic, shall be deposited with the Secretary-General of the 
United Nations. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries, 
being duly authorized thereto by their respective Governments, have 
signed the present Convention. 

DONE at Vienna, this ... day of August, one thousand nine 
hundred and seventy-eight. 

4. Final Act 

DOCUMENT A/CONF.80/26 

[Original: Arabic/English/French/Russian/Spanish] 
[21August1978] 

The Drafting Committee, in accordance with a decision 
taken by the Conference on 31 July 197 8, submits the 
following text for the Final Act of the Conference: 

FINAL ACT 

of the United Nations Conference on Succession of States 
in Respect of Treaties 

1. The General Assembly of the United Nations, by resolution 
3496 (X:XX) of 15 December 1975, decided to convene a 
conference of plenipotentiaries in 1977 to consider the draft articles 
on succession of States in respect of treaties adopted by the 
International Law Commission at its twenty-sixth session (Report of 
the International Law Commission on the work of its twenty-sixth 
session, A/9610/Rev.l, 1 chapter II, section D), and to embody the 
results of its work in an international convention and such other 
instruments as it might deem appropriate. 

2. Subsequently, by resolution 31/18 of 24 November 1976, 
the General Assembly, after noting, inter alia, that the Government 
of Austria had extended an invitation to hold the United Nations 
Conference on Succession of States in Respect of Treaties at 
Vienna, decided that the Conference was to be held from 4 April to 
6 May 1977 in that city. 

3. The United Nations Conference on Succession of States in 
Respect of Treaties met initially at the Neue Hofburg in Vienna 
from 4 April to 6 May 1977. 

4. On 6 May 1977, the Conference noted that due to the 
intrinsic complexity of the subject-matter it had not been possible 
for it in the time available to conclude its work, and that, as stated 
by the representative of Austria, the original invitation of the 
Government of Austria would extend to a resumed session of the 
Conference, which would enable the Conference to continue its 
work at Vienna in 1978. It therefore recommended that the General 
Assembly decide to reconvene the Conference in the first half of 
1978, preferably in April at Vienna, for a final session of four 
weeks. At the same time the Conference adopted the report on its 
work for the period 4 April to 6 May 1977 (A/CONF.80/15) and 
requested the Secretary-General to transmit that report to the 
General Assembly at its thirty-second session. 

5. The General Assembly, by resolution 32/47 of 8 December 
1977, having, inter alia, noted the recommendation of the Confer­
ence and having taken into account that the original invitation of 
the Government of Austria extended also to a resumed session of 
the Conference, approved the convening of a resumed session of the 
Conference for a period of three weeks, from 31 July to 18 August 
1978, with a possible extension of up to one further week should 
that prove necessary in the view of the Conference. 

1 Official Records of the General Assembly, Twenty-ninth 
Session, Supplement No. JO. 

6. The Conference held its resumed session at the Neue Hofburg 
in Vienna from 31 July to ... August 1978. 

7. The General Assembly, by resolution 31/18 of 24 November 
1976, requested the Secretary-General to invite all States to 
participate in the Conference. The delegations of 100 States 
participated in the Conference. The delegations of 89 States 
participated in the 1977 session and of 94 in the resumed session, as 
follows: Afghanistan (1977 session only); Algeria; Angola (resumed 
session only); Argentina; Australia; Austria; Barbados (1977 session 
only); Belgium; Bolivia; Brazil; Bulgaria; Burundi (resumed session 
only); Byelorussian Soviet Socialist Republic; Canada; Chile; Colom­
bia (1977 session only); Cuba; Cyprus; Czechoslovakia; Democratic 
Yemen; Denmark; Ecuador (1977 session only); Egypt; Ethiopia; 
Finland; France; German Democratic Republic; Germany, Federal 
Republic of; Ghana; Greece; Guyana; Holy See; Hungary; India; 
Indonesia; Iraq; Ireland; Israel; Italy; Ivory Coast; Japan; Jordan 
(resumed session only); Kenya; Kuwait; Lebanon (resumed session 
only); Liberia; Libyan Arab Jamahiriya; Luxembourg; Madagascar; 
Malaysia; Mali (resumed session only); Mauritania (resumed session 
only); Mexico; Mongolia (1977 session only); Morocco 
(1977 session only); Netherlands, New Zealand; Niger; Nigeria; 
Norway; Oman; Pakistan; Panama (resumed session only); Papua 
New Guinea; Peru; Philippines; Poland; Portugal; Qatar; Republic of 
Korea (resumed session only); Romania; Saudi Arabia; Senegal; 
Sierra Leone; Singapore; Somalia; Spain; Sri Lanka; Sudan; Suri­
name; Swaziland; Sweden; Switzerland; Syrian Arab Republic 
(resumed session only); Thailand; Trinidad and Tobago (resumed 
session only); Tunisia; Turkey; Uganda; Ukrainian Soviet Socialist 
Republic; Union of Soviet Socialist Republics; United Arab Emi­
rates; United Kingdom of Great Britain and Northern Ireland; 
United Republic of Tanzania; United States of America; Uruguay; 
Venezuela; Yemen (resumed session only); Yugoslavia; and Zaire. 

The Republic of Korea, which participated in the resumed 
session, was represented by an observer at the 1977 session. 

The following States were represented by observers: Guatemala 
(resumed session only) and Iran. 

8. Also pursuant to General Assembly resolution 31/18 of 24 
November 1976, the Secretary-General invited the United Nations 
Council for Namibia to attend the Conference. At the 1977 session, 
the delegation of the United Nations Council for Namibia at the 
Conference made a request for active participation, referring to 
General Assembly resolution 31/149 of 20 December 1976. The 
Conference considered that request and decided in favour of 
participation as requested by the Council. 

9. By resolution 31/18 of 24 November 1976, the General 
Assembly also requested the Secretary-General to invite to the 
Conference representatives of organizations that have received a 
standing invitation from the General Assembly to participate in the 
sessions and the work of all international conferences convened 
under its auspices, in the capacity of observers. In accordance with 
General Assembly resolutions 3237 (XXIX) of 22 November 1974 
and 31/152 of 20 December 1976, the following organizations 
having received a standing invitation from the General Assembly to 
participate in the sessions and the work of all international 
conferences convened under its auspices were represented at the 
Conference by observers: 

Palestine Liberation Organization 

South West Africa People's Organization (1977 session only). 

10. Pursuant to General Assembly resolution 31/18 of 24 
November 1976, the Secretary-General invited to the Conference 
representatives of national liberation movements recognized in its 
area by the Organization of African Unity in the capacity of 
observers in accordance with General Assembly resolution 3280 
(XXIX) of 10 December 1974. No national liberation movement 
was represented at the Conference. 

11. The General Assembly, by resolution 31/18 of 24 No­
vember 1976, requested the Secretary-General to invite the special­
ized agencies and the International Atomic Energy Agency, as well 
as interested organs of the United Nations and interested regional 
intergovernmental organizations, to be represented at the Confer-
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ence by observers. The following intergovernmental organizations 
were represented at the Conference by observers: 

Specialized and related agencies 

Food and Agriculture Organization of the United Nations (1977 
session only) 

International Civil Aviation Organization (1977 session only) 
International Monetary Fund (1977 session only) 
International Atomic Energy Agency (1977 session only) 

Other intergovernmental organizations 

Asian-African Legal Consultative Committee (1977 session only) 
Commonwealth Secretariat 
Council of Europe 

12. The Conference elected Mr. Karl Zemanek (Austria) as 
President. 

13. The Conference elected as Vice-Presidents the representa­
tives of the following States: Argentina, Barbados (1977 session), 
Bulgaria, Cuba, Ethiopia, France, India, Indonesia, Ireland, Italy, 
Ivory Coast, Malaysia, Mexico, Morocco, Pakistan, Romania, Sudan, 
Trinidad and Tobago (resumed session), Turkey, Union of Soviet 
Socialist Republics, United Kingdom of Great Britain and Northern 
Ireland, United States of America and Zaire. 

14. The following committees were set up by the Conference: 

General Committee 

Chairman: The President of the Conference 

Members: The President and Vice-Presidents of the Conference, 
the Chairman of the Committee of the Whole and the 
Chairman of the Drafting Committee. 

Committee of the Whole 

Chairman: Mr. Fuad Riad (Egypt) 

Vice-Chairman: Mr. Jean-Pierre Ritter (Switzerland) 

Rapporteur· Mr. Abdul Hakim Tabibi (Afghanistan) (19771 
session) 

Mrs. Kuljit Thakore (India) (resumed session) 

Drafting Committee 

Chairman: Mr. Mustapha Kamil Yasseen (United Arab Emirates) 

Members: The Chairman of the Drafting Committee, and the 
representatives of Australia, Cuba, Democratic Yemen, 
France, Guyana, Ivory Coast, Japan, Kenya, Spain, Swazi­
land, Union of Soviet Socialist Republics, United Kingdom of 
Great Britain and Northern Ireland, United States of America 
and Yugoslavia. 

The Rapporteur of the Committee of the Whole participated ex 
officio in the work of the Drafting Committee in accordance with 
rule 4 7 of the rules of procedure of the Conference. 

Credentials Committee 

Chairman: Mr. Jose Sette Camara (Brazil) 

Members: The representatives of Brazil; Chile; Germany, Federal 
Republic of; Nigeria; Philippines; Qatar; Sudan; Sweden and 
Union of Soviet Socialist Republics. 

15. Sir Francis A. Vallat, the International Law Commission's 
latest Special Rapporteur on Succession of States in respect of 
treaties, was the Expert Consultant. 

16. The Secretary-General of the United Nations was rep­
resented by Mr. Erik Suy, Under-Secretary-General, The Legal 
Counsel. Mr. Yuri M. Rybakov, then Director of the Codification 
Division of the Office of Legal Affairs of the United Nations, was 
the Executive Secretary of the Conference at the 1977 session. At 
the resumed session, Mr. Valentin A. Romanov, Director of the 

Codification Division of the Office of Legal Affairs of the United 
Nations, was the Executive Secretary of the Conference. 
Mr. Santiago Torres Bernadez was the Deputy Executive Secretary 
of the Conference. 

17. The General Assembly, by· its resolution 31/l8 of 24 
November 1976, referred to the Conference as the basic proposal 
for its consideration the draft articles on succession of States in 
respect of treaties adopted by the International Law Commission at 
its twenty-sixth session. 

I 8. The Conference also had before it written comments of 
Governments on the final draft articles on succession of States in 
respect of treaties, submitted pursuant to General Assembly 
resolutions 3315 (XXIX), Part II, and 3496 (XXX), as well as 
comments made orally on the draft articles in the Sixth Committee 
of the General Assembly at the General Assembly's twenty-ninth 
and thirtieth sessions. The comments were contained in an 
analytical compilation prepared by the Secretariat of the United 
Nations (A/CONF.80/5 and Corr.I). In addition, the Conference 
had before it other relevant documentation prepared by the 
Secretariat of the United Nations. 

19. The Conference assigned to the Committee of the Whole 
the consideration of the draft articles on succession of States in 
respect of treaties adopted by the International Law Commission. 
The Drafting Committee, in addition to its responsibilities for 
drafting and for co-ordinating and reviewing all the texts adopted, 
was entrusted by the Conference with the preparation of the title, 
preamble and final clauses of the Convention, and the Final Act of 
the Conference. 

20. On the basis of the deliberations recorded in the records of 
the Conference (A/CONF.80/SR.l to SR.00), and the records 
(A/CONF.80/C.l/SR.l to SR.00) and reports (A/CONF.80/14 and 
A/CONF.80/00) of the Committee of the Whole, the Conference 
drew up the following Convention: 

Vienna Convention on Succession of States in Respect of Treaties 

21. The foregoing Convention, which is subject to ratification, 
was adopted by the Conference on ... August 1978, and opened for 
signature on ... August 1978, in accordance with its provisions, 
until 28 February 1979 at the Federal Ministry for Foreign Affairs 
of the Republic of Austria and, subsequently, until 31 August 1979, 
at United Nations Headquarters in New York. The same instrument 
was also opened for accession in accordance with its provisions. 

22. After 28 February 1979, the closing date for signature at 
the Federal Ministry for Foreign Affairs of the Republic of Austria, 
the Convention will be deposited with the Secretary-General of the 
United Nations. 

23. The Conference also adopted the following resolutions, 
which are annexed to the Final Act: 

IN WITNESS WHEREOF the representatives have signed this 
Final Act. 

DONE at Vienna this ... day of August, one thousand nine 
hundred and seventy-eight, in a single copy in the Arabic, Chinese, 
English, French, Russian and Spanish languages, each text being 
equally authentic. By unanimous decision of the Conference, the 
original of this Final Act shall be deposited in the archives of the 
Federal Ministry for Foreign Affairs of the Republic of Austria. 

The President of the Conference: 

The Executive Secretary of the Conference: 

ANNEX 

Resolutions adopted by the United Nations Conference on 
Succession of States in Respect of Treaties. 
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G. DRAFT RESOLUTIONS SUBMITTED TO THE CONFERENCE IN PLENARY MEETING 

1 

DOCUMENT A/CONF.80/L.l AND ADD.I AND 2* 

Algeria, Angola, Burundi, Cuba, Cyprus, Democratic 
Yemen, Egypt, Ethiopia, Ghana, Guyana, India, Indo­
nesia, Iraq, Ivory Coast, Jordan, Kenya, Kuwait, Leba­
non, Liberia, Libyan Arab Jamahiriya, Madagascar, 
Malaysia, Mali, Mauritania, Niger, Nigeria, Pakistan, 
Qatar, Romania, Saudi Arabia, Senegal, Sierra Leone, 
Somalia, Sri Lanka, Sudan, Suriname, Swaziland, Trini­
dad and Tobago, Tunisia, Uganda, United Arab Emi­
rates, United Republic of Tanzania, Yugoslavia, United 
Nations Council for Namibia: draft resolution 

[Original: English] 
[15 August 1978) 

The United Nations Conference on Succession of States 
in Respect of Treaties, 

Taking note of the statement made by the Chairman of 
the delegation of the United Nations Council for Namibia 
during the resumed session of the Conference/ 

Taking into account United Nations General Assembly 
resolution 2145 (XXI) of 27 October 1966, by which the 
General Assembly decided to terminate the Mandate of 
South Africa over Namibia and by which the United 
Nations assumed direct responsibility for the Territory until 
independence, and General Assembly resolution 2248 (S-V) 
of 19 May 1967, by which the United Nations Council for 
Namibia was established and entrusted with the responsi­
bility of administering the Territory until independence; 

Recalling the advisory opinion of the International 
Court of Justice of 21 June 1971 which declared that the 
continued presence of South Africa in Namibia being 
illegal, South Africa is under obligation to withdraw its 
administration from the Territory and thus put an end to 
its illegal occupation of the Territory; 

Further recalling the relevant resolutions of the United 
Nations. in particular Security Council resolutions 385 
{1976) which reaffinned the territorial integrity and unity 

• Incorporating document A/CONF.80/L.1/ Add. I/Corr. I. Do­
cuments A/CONF.80/L.1/Add.1 of 17 August 1978 and A/ 
CONF.80/L.1/Add.1/Corr.1 were issued to add Cyprus, Indonesia, 
.Jraq, Qatar, Saudi Arabia, Sri Lanka, Trinidad and Tobago, Tunisia 
and United Arab Emirates to the list of sponsors. Document 
A/CONF.80/L.1/Add.2 of 21 August 1978 was issued to add 
Malaysia to that list. 

1 See Official Records of the United Nations Conference on 
Succession of States in Respect of Treaties, vol. 11, Summary 
records of the plenary meetings and of the meetings of the 
Committee of the Whole (United Nations publication, Sales 
No. E.79.V.10), pp. 41-42, 38th meeting, paras. 62-70. 
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of Namibia and 432 ( 1978) which took note of paragraph 7 
of General Assembly resolution 32/9 D {1977) declaring 
that Walvis Bay is an integral part of Namibia; 

Resolves that the relevant articles of the Convention 
shall be interpreted, in the case of Namibia, in conformity 
with United Nations resolutions on the question of Nami­
bia; 

Further resolves that South Africa is not the predecessor 
State of the future independent State of Namibia. 

2 

DOCUMENT A/CONF.80/L.2 

Austria: draft resolution 

[Original: English] 
[21August1978) 

TRIBUTE TO THE SPECIAL RAPPORTEURS 
AND THE EXPERT CONSULTANT 

The United Nations Conference on Succession of States 
in Respect of Treaties, 

· Having adopted the Vienna Convention on Succession of 
States in Respect of Treaties on the basis of the draft 
articles prepared by the International Law Commission, 

Resolves to express to Sir Humphrey Waldock, 
Special Rapporteur of the International Law Commission, 
and to Sir Francis Vallat, Special Rapporteur of the 
International Law Commission and Expert Consultant to 
the Conference, its deep appreciation of the invaluable 
contribution they have made to the codification and 
progressive development of the rules of international law on 
succession of States in respect of treaties. 

3 

DOCUMENT A/CONF.80/L.3 

Czechoslovakia, Iraq, Mexico, Niger, United Kingdom 
of Great Britain and Northern Ireland:• draft resolution 

[Original: English] 
[21August1978) 

TRIBUTE TO THE INTERNATIONAL LAW COMMISSION 

The United Nations Conference on Succession of States 
in Respect of Treaties, 

• On behalf of the members of their respective regional groups. 
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Having adopted the Vienna Convention on Succession of 
States in Respect of Treaties on the basis of the draft 
articles prepared by the International Law Commission, 

Resolves to express its deep gratitude to the Inter­
national Law Commission for its outstanding contribution 
to the codification and progressive development of the law 
of succession of States in respect of treaties. 

4 

DOCUMENT A/CONF.80/L.4 

Czechoslovakia, Iraq, Mexico, Niger, United Kingdom 
of Great Britain and Northern Ireland:• draft resolution 

[Original: English] 
[21August1978] 

• On behalf of the members of their respective regional groups. 

TRIBUTE TO THE PEOPLE AND TO THE FEDERAL 
GOVERNMENT OF AUSTRIA 

The United Nations Conference on Succession of States 
in Respect of Treaties, 

Having adopted the Vienna Convention on Succession of 
States in Respect of Treaties, 

Expresses its deep appreciation and gratitude to the 
people and the Federal Government of Austria for having 
made possible the holding of the Conference in Vienna and 
for their continued and most generous hospitality which 
contributed greatly to the successful completion of the 
work of the Conference. 
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FINAL ACT 

OF THE UNITED NATIONS CONFERENCE 

ON SUCCESSION OF STATES IN RESPECT 

OF TREATIES 

(Document A/CONF.80/32) 
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1. The General Assembly of the United Nations, by 
resolution 3496 (XXX) of 15 December 1975, decided to 
convene a conference of plenipotentiaries in 1977 to 
consider the draft articles on succession of States in respect 
of treaties adopted by the International Law Commission at 
its twenty-sixth session (Report of the International Law 
Commission on the work of its twenty-sixth session, 
N9610/Rev.I ,1 chapter II, section D), and to embody the 
results of its work in an international convention and such 
other instruments as it might deem appropriate. 

2. Subsequently, by resolution 31/18 of 24 November 
1976, the General Assembly, after noting, inter alia, that 
the Government of Austria had extended an invitation to 
hold the United Nations Conference on Succession of 
States in Respect of Treaties at Vienna, decided that the 
Conference was to be held from 4 April to 6 May 1977 in 
that city. 

3. The United Nations Conference on Succession of 
States in Respect of Treaties met initially at the Neue 
Hofburg in Vienna from 4 April to 6 May 1977. 

4. On 6 May 1977, the Conference noted that due to 
the intrinsic complexity of the subject-matter it had not 
been possible for it in the time available to conclude its 
work, and that, as stated by the representative of Austria, 
the original invitation of the Government of Austria would 
extend to a resumed session of the Conference, which 
would ~nable the Conference to continue its work at 
Vienna in 1978. It therefore recommended that the General 
Assembly decide to reconvene the Conference in the first 
half of 1978, preferably in April at Vienna, for a final 
session of four weeks. At the same time the Conference 
adopted the report on its work for the period 4 April to 
6 May 1977 (NCONF.80/15) and requested the Secretary­
General to transmit that report to the General Assembly at 
its thirty-second session. 

5. The General Assembly, by resolution 32/47 of 8 
December 1977, having, inter alia, noted the recommend­
ation of the Conference and having taken into account that 
the original invitation of the Government of Austria 
extended also to a resumed session of the Conference, 
approved the convening of a resumed session of the 
Conference for a period of three weeks, from 31 July to 18 
August 1978, with a possible extension of up to one further 
week should that prove necessary in the view of the 
Conference. 

6. The Conference held its resumed session at the Neue 
Hofburg in Vienna from 31 July to 23 August 1978. 

7. The General Assembly, by resolution 31/18 of 24 
November 1976, requested the Secretary-General to invite 
all States to participate in the Conference. The delegations 

1 Official Records of the General Assembly, Twenty-ninth 
Session, Supplement No. 10. 
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of 100 States participated in the Conference. The dele­
gations of 89 States participated in the 1977 session and of 
94 in the resumed session, as follows: Afghanistan 
(1977 session only); Algeria; Angola (resumed session 
only); Argentina; Australia; Austria; Barbados (1977 session 
only); Belgium; Bolivia; Brazil; Bulgaria; Burundi (resumed 
session only); Byelurussian Soviet Socialist Republic; 
Canada; Chile; Colombia (I 977 session only); Cuba; Cy­
prus; Czechoslovakia; Democratic Yemen; Denmark; Ecua­
dor (1977 session only); Egypt; Ethiopia; Finland; France; 
German Democratic Republic; Germany, Federal Republic 
of; Ghana; Greece; Guyana; Holy See; Hungary; India; 
Indonesia; Iraq; Ireland; Israel; Italy; Ivory Coast; Japan; 
Jordan (resumed session only); Kenya; Kuwait; Lebanon 
(resumed session only); Liberia; Libyan Arab Jamahiriya; 
Luxembourg; Madagascar; Malaysia; Mali (resumed session 
only); Mauritania (resumed session only); Mexico; Mongolia 
(I 977 session only); Morocco (1977 session only); Nether­
lands; New Zealand; Niger; Nigeria; Norway; Oman; Pakis­
tan; Panama (resumed session only); Papua New Guinea; 
Peru; Philippines; Poland; Portugal; Qatar; Republic of 
Korea (resumed session only); Romania; Saudi Arabia; 
Senegal; Sierra Leone; Singapore; Somalia; Spain; Sri 
Lanka; Sudan; Suriname; Swaziland; Sweden; Switzerland; 
Syrian Arab Republic (resumed session only); Thailand; 
Trinidad and Tobago (resumed session only); Tunisia; 
Turkey; Uganda; Ukrainian Soviet Socialist Republic; 
Union of Soviet Socialist Republics; United Arab Emirates; 
United Kingdom of Great Britain and Northern Ireland; 
United Republic of Tanzania; United States of America; 
Uruguay; Venezuela; Yemen (resumed session only); Yugo­
slavia and Zaire. 

The Republic of Korea, which participated in the 
resumed session, was represented by an observer at the 
1977 session. 

The following States were represented by observers: 
Guatemala (resumed session only) and Iran. 

8. Also pursuant to General Assembly resolution 31/18 
of 24 November 1976, the Secretary-General invited the 
United Nations Council for Namibia to attend the Confer­
ence. At the 1977 session, the delegation of the United 
Nations Council for Namibia at the Conference made a 
request for active participation, referring to General As­
sembly resolution 31/149 of 20 December 1976. The 
Conference considered that request and decided in favour 
of participation as requested by the Council. 

9. By resolution 31/18 of 24 November 1976, the 
General Assembly also requested the Secretary-General to 
invite to the Conference representatives of organizations 
that have received a standing invitation from the General 
Assembly to participate in the sessions and the work of all 
international conferences convened under its auspices, in 
the capacity of observers. In accordance with General 
Assembly resolutions 3237 (XXIX) of 22 November 1974 
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and 31/152 of 20 December 1976, the following organiz­
ations having received a standing invitation from the 
General Assembly to participate in the sessions and the 
work of all international conferences convened under its 
auspices were represented at the Conference by observers: 

Palestine Liberation Organization 
South West Africa People's Organization (1977 session 

only). 

10. Pursuant to General Assembly resolution 31/18 of 
24 November 1976, the Secretary-General invited to the 
Conference representatives of national liberation move­
ments recognized in its area by the Organization of African 
Unity in the capacity of observers in accordance with 
General Assembly resolution 3280 (XXIX) of 10 December 
1974. No national liberation movement was represented at 
the Conference. 

11. The General Assembly, by resolution 31/18 of24 
November 1976, requested the Secretary-General to invite 
the specialized agencies and the International Atomic 
Energy Agency, as well as interested organs of the United 
Nations and interested regional intergovernmental organiz­
ations, to be represented at the Conference by observers. 
The following intergovernmental organizations were rep­
resented at the Conference by observers: 

Specialized and related agencies 

Food and Agriculture Organization of the United 
Nations ( 1977 session only) 

International Civil Aviation Organization (1977 session 
only) 

International Monetary Fund (I 977 session only) 
International Atomic Energy Agency ( 1977 session 

only) 

Other intergovernmental organizations 

Asian-African Legal Consultative Committee (1977 
session only) 

Commonwealth Secretariat 
Council of Europe 

12. The Conference elected Mr. Karl Zernanek (Austria) 
as President. 

13. The Conference elected as Vice-Presidents the rep­
resentatives of the following States: Argentina, Barbados 
(1977 session), Bulgaria, Cuba, Ethiopia, France, India, 
Indonesia, Ireland, Italy, Ivory Coast, Malaysia, Mexico, 
Morocco, Pakistan, Romania, Sudan, Trinidad and Tobago 
(resumed session), Turkey, Union of Soviet Socialist Rep­
ublics, United Kingdom of Great Britain and Northern 
Ireland, United States of America and Zaire. 

14. The following committees were set up by the 
Conference: 

General Committee 

Chairman: The President of the Conference 

Members: The President and Vice-Presidents of the 
Conference, the Chairman of the Committee of the 
Whole and the Chairman of the Drafting Committee. 

Committee of the Whole 

Chairman: Mr. Fuad Riad (Egypt) 

Vice-Chairman: Mr. Jean-Pierre Ritter (Switzerland) 

Rapporteur: Mr. Abdul Hakim Tabibi (Afghanistan) 
(1977 session) 

Mrs. Kuljit Thakore (India) (resumed session) 

Drafting Committee 

Chairman: Mr. Mustapha Kami! Yasseen (United Arab 
Emirates) 

Members: The Chairman of the Drafting Comrnittee, and 
the representatives of Australia, Cuba, Democratic 
Yemen, France, Guyana, Ivory Coast, Japan, Kenya, 
Spain, Swaziland, Union of Soviet Socialist Rep­
ublics, United Kingdom of Great Britain and Nor­
thern Ireland, United States of America and Yugo­
slavia. 

The Rapporteur of the Committee of the Whole parti­
cipated ex officio in the work of the Drafting Comrnittee in 
accordance with rule 47 of the rules of procedure of the 
Conference. 

Credentials Committee 

Chairman: Mr. Jose Sette Camara (Brazil) 

Members: The representatives of Brazil; Chile; Germany, 
Federal Republic of; Nigeria; Philippines; Qatar; 
Sudan; Sweden and Union of Soviet Socialist Rep­
ublics. 

15. Sir Francis A. Vallat, the International Law Com­
mission's latest Special Rapporteur on Succession of States 
in respect of treaties, was the Expert Consultant. 

16. The Secretary-General of the United Nations was 
represented by M. Erik Suy, Under-Secretary-General, The 
Legal Counsel. Mr. Yuri M. Rybakov, then Director of the 
Codification Division of the Office of Legal Affairs of the 
United Nations, was the Executive Secretary of the 
Conference at the 1977 session. At the resumed session, 
Mr. Valentin A. Romanov, Director of the Codification 
Division of the Office of Legal Affairs of the United 
Nations, was the Executive Secretary of the Conference. 
Mr. Santiago Torres Bernardez was the Deputy Executive 
Secretary of the Conference. 

17. The General Assembly, by its resolution 31/ 18 of 
24 November 1976, referred to the Conference as the basic 
proposal for its consideration the draft articles on suc­
cession of States in respect of treaties adopted by the 
International Law Commission at its twenty-sixth session. 

18. The Conference also had before it written com­
ments of Governments on the final draft articles on 
succession of States in respect of treaties, submitted 
pursuant to General Assembly resolutions 3315 (XXIX), 
Part II, and 3496 (XXX), as well as comments made orally 
on the draft articles in the Sixth Committee of the General 
Assembly at the General Assembly's twenty-ninth and 
thirtieth sessions. The comments were contained in an 
analytical compilation prepared by the Secretariat of the 
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United Nations (A/CONF.80/5 and Corr.I). In addition, 
the Conference had before it other relevant documentation 
prepared by the Secretariat of the United Nations. 

19. The Conference assigned to the Conunittee of the 
Whole the consideration of the draft articles on succession 
of States in respect of treaties adopted by the International 
Law Conunission. The Drafting Conunittee, in addition to 
its responsibilities for drafting and for co-ordinating and 
reviewing all the texts adopted, was entrusted by the 
Conference with the preparation of the title, preamble and 
final clauses of the Convention, and the Final Act of the 
Conference. 

20. On the basis of the deliberations recorded in the 
records of the Conference (A/CONF.80/SR.l to SR.IS), 
and the records (A/CONF.80/C.l/SR.l to SR. 57) and 
reports (A/CONF.80/14 and 30) of the Committee of the 
Whole, the Conference drew up the following Convention: 

Vienna Convention on Succession of States 
in Respect of Treaties 

21. The foregoing Convention, which is subject to 
ratification, was adopted by the Conference on 22 August 
1978, and opened for signature on 23 August 1978, in 
accordance with its provisions, until 28 February 1979 at 
the Federal Ministry for Foreign Affairs of the Republic of 
Austria and, subsequently, until 31 August 1979, at United 
Nations Headquarters in New York. The same instrument 

was also opened for accession in accordance with its 
provisions, 

22. After 28 February 1979, the closing date for 
signature at the Federal Ministry for Foreign Affairs of the 
Republics of Austria, the Convention will be deposited with 
the Secretary-General of the United Nations. 

23. The Conference also adopted the following reso­
lutions, which are annexed to this Final Act: 

Resolution concerning Namibia 

Resolution relating to incompatible treaty obligations 
and rights an"sing from a uniting of States 

Tribute to the Special Rapporteurs and the Expert 
Consultant 

Tribute to the International Law Commission 

Tribute to the People and to the Federal Government of 
Austria 

IN WITNESS WHEREOF the representatives have signed 
this Final Act. 

DONE at Vienna this twenty-third day of August, one 
thousand nine hundred and seventy-eight, in a single copy 
in the Arabic, Chinese, English, French, Russian and 
Spanish languages, each text being equally authentic. By 
unanimous decision of the Conference, the original of this 
Final Act shall be deposited in the archives of the Federal 
Ministry for Foreign Affairs of the Republic of Austria. 

ANNEX 

Resolutions adopted by the United Nations Conference on Succession 
of States in Respect of Treaties 

Resolution concerning Namibia 

The United Nations Conference on Succession of States in 
Respect of Treaties, 

Taking note of the statement made by the Chairman of the 
delegation of the United Nations Council for Namibia during the 
resumed session of the Conference, a 

Taking into account United Nations General Assembly reso­
lution 2145 (XXI) of 27 October 1966, by which the General 
Assembly decided to terminate the Mandate of South Africa over 
Namibia and by which the United Nations assumed direct responsi· 
bility for the Territory until independence, and General Assembly 
resolution 2248 (S-V) of 19 May 1967, by which the United 
Nations Council for Namibia was established and entrusted with the 
responsibility of administering the Territory until independence, 

Recalling the advisory opinion of the International Court of 
Justice of 21June1971 which declared that the continued presence 
of South Africa in Namibia being illegal, South Africa is under 
obligation to withdraw its administration from the Territory and 
thus put an end to its illegal occupation of the Territory, 

8 See Official Records of the United Nations Conference on 
Succession of States in Respect of Treaties. vo[. II, Summary 
records of the plenary meetings and of the meetings of the 
Committee of the Whole (United Nations publication, Sale 
No. E.79.V.10), pp. 41-42, 38th meeting, paras. 62-70. 

Further recalling the relevant resolutions of the United Nations, 
in particular Security Council resolutions 385 (1976) which 
reaffirmed the territorial integrity and unity of Namibia and 432 
(1978) which took note of paragraph 7 of General Assembly 
resolution 32/9 D (1977) declaring that Walvis Bay is an integral 
part of Namibia, 

Resolves that the relevant articles of the Vienna Convention on 
Succession of States in Respect of Treaties shall be interpreted, in 
the case of Namibia, in conformity with United Nations resolutions 
on the question of Namibia; 

Further resolves that South Africa is not the predecessor State of 
the future independent State of Namibia. 

Resolution relating to Incompatible Treaty Obligations 
and Rights arising rrom a Uniting or States 

The United Nations Conference on Succession of States in 
Respect of Treaties, 

Considering that a uniting of States may give rise to incompat­
ible obligations and rights as a result of the differing treaty regimes 
applicable to the two or more States which unite, 

Recognizing the desirability of resolving such questions through 
a process of consul ta ti on and negotiation, 

Recommends that if a uniting of States gives rise to incompatible 
obligations or rights under treaties, the successor State and the other 
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States parties to the treaties in question make every effort to resolve 
the matter by mutual agreement. 

Tribute to the Special Rapporteurs and the Expert Consultant 

The United Nations Conference on Succession of States in 
Respect of Treaties. 

Having adopted the Vienna Convention on Succession of States 
in Respect of Treaties on the basis of the draft articles prepared by 
the International Law Commission, 

Resolves to express to Sir Humphrey Waldock, Special Rap­
porteur of the International Law Commission, and to Sir Francis 
Vallat, Special Rapporteur of the International Law Commission 
and Expert Consultant to the Conference, its deep appreciation of 
the invaluable contribution they have made to the codification and 
progressive development of the rules of international law on 
succession of States in respect of treaties. 

Tribute to the International Law Commission 

The United Nations Conference on Succession of States in 
Respect of Treaties, 

Having adopted the Vienna Convention on Succession of States 
in Respect of Treaties on the basic of the draft articles prepared by 
the International Law Commission, 

Resolves to express its deep gratitude to the International Law 
Commission for its outstanding contribution to the codification and 
progressive development of the law of succession of States in respect 
of treaties. 

Tribute to the People and to the Federal Government of Austria 

The United Nations Conference on Succession of States in 
Respect of Treaties, 

Having adopted the Vienna Convention on Succession of States 
in Respect of Treaties, 

Expresses its deep appreciation and gratitude to the People and 
the Federal Government of Austria for having made possible the 
holding of the Conference in Vienna and for their continued and 
most generous hospitality which contributed greatly to the suc­
cessful completion of the work of the Conference. 
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VIENNA CONVENTION 

ON SUCCESSION OF STATES 

IN RESPECT OF TREATIES 

(Document A/CONF.80/31*) 

•Incorporating document A/CONF.80/31/Corr.2. 
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The States Parties to the present Convention, 

Considering the profound transfonnation of the inter­
national community brought about by the decolonization 
process, 

Considering also that other factors may lead to cases of 
succession of States in the future, 

Convinced, in these circumstances, of the need for the 
codification and progressive development of the rules 
relating to succession of States in respect of treaties as a 
means for ensuring greater juridical security in international 
relations, 

Noting that the principles of free consent, good faith 
and pacta sunt servanda are universally recognized, 

Emphasizing that the consistent observance of general 
multilateral treaties which deal with the codification and 
progressive development of international law and those the 
object and purpose of which are of interest to the 
international community as a whole is of special im­
portance for the strengthening of peace and international 
co-operation, 

Having in mind the principles of international law 
embodied in the Charter of the United Nations, such as the 
principles of the equal rights and self-determination of 
peoples, of the sovereign equality and independence of all 
States, of non-Interference in the domestic affairs of States, 
of the prohibition of the threat or use of force, and of 
universal respect for, and observance of, human rights and 
fundamental freedoms for all, 

Recalling that respect for the territorial integrity and 
political independence of any State is required by the 
Charter of the United Nations, 

Bearing in mind the provisions of the Vienna Convention 
on the Law of Treaties of 1969, 

Bearing also in mind article 73 of that Convention, 

Affirming that questions of the law of treaties other 
than those that may arise from a succession of States are 
governed by the relevant rules of international law, includ­
ing those rules of customary international law which are 
embodied in the Vienna Convention on the Law of Treaties 
of 1969, 

Affirming that the rules of customary international law 
will continue to govern questions not regulated by the 
provisions of the present Convention, 

Have agreed as follows: 

Part I. General provisions 

Article 1. Scope of the present Convention 

The present Convention applies to the effects of a 
succession of States in respect of treaties between States. 
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Article 2. Use of terms 

I. For the purposes of the present Convention: 

(a) "treaty" means an international agreement con­
cluded between States in written form and governed by 
international law, whether embodied in a single instrument 
or in two or more related instruments and whatever its 
particular designation; 

(b) "succession of States" means the replacement of 
one State by another in the responsibility for the inter­
national relations of territory; 

(c) "predecessor State" means the State which has been 
replaced by another State on the occurrence of a succession 
of States; 

(d) "successor State" means the State which has re­
placed another State on the occurrence of a succession of 
States; 

(e) "date of the succession of States" means the date 
upon which the successor State replaced the predecessor 
State in the responsibility for the international relations of 
the territory to which the succession of States relates; 

(j) "newly independent State" means a successor State 
the territory of which immediately before the date of the 
succession of States was a dependent territory for the 
international relations of which the predecessor was respon­
sible; 

(g) "notification of succession" means in relation to a 
multilateral treaty any notification, however phrased or 
named, made by a successor State expressing its consent to 
be considered as bound by the treaty; 

(h) "full powers" means in relation to a notification of 
succession or any other notification under the present 
Convention a document emanating from the competent 
authority of a State designating a person or persons to 
represent the State for communicating the notification of 
succession or, as the case may be, the notification; 

(z) "ratification'', "acceptance" and "approval" mean 
in each case the international act so named whereby a State 
establishes on the international plane its consent to be 
bound by a treaty; 

(j) "reservation" means a unilateral statement, however 
phrased or named, made by a State when signing, ratifying, 
accepting, approving or acceding to a treaty or when 
making a notification of succession to a treaty, whereby it 
purports to exclude or to modify the legal effect of certain 
provisions of the treaty in their application to that State; 

(k) "contracting State" means a State which has con­
sented to be bound by the treaty, whether or not the treaty 
has entered into force; 

(/) "party" means a State which has consented to be 
bound by the treaty and for which the treaty is in force; 
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(m) "other State party" means in relation to a successor 
State any party, other than the predecessor State, to a 
treaty in force at the date of a succession of States in 
respect of the territory to which that succession of States 
relates; 

(n) "international organization" means an inter­
governmental organization. 

2. The provisions of paragraph 1 regarding the use of 
tenns in the present Convention are without prejudice to 
the use of those tenns or to the meanings which may be 
given to them in the internal law of any State. 

Article 3. Cases not within the scope 
of the present Convention 

The fact that the present Convention does not apply to 
the effects of a succession of States in respect of inter­
national agreements concluded between States and other 
subjects of international law or in respect of international 
agreements not in written fonn shall not affect: 

(a) the application to such cases of any of the rules set 
forth in the present Convention to which they are subject 
under international law independently of the Convention; 

(b) the application as between States of the present 
Convention to the effects of a succession of States in 
respect of international agreements to which other subjects 
of international law are also parties. 

Article 4. Treaties constituting international organizations 
and treaties adopted within an international organization 

The present Convention applies to the effects of a 
succession of States in respect of: 

(a) any treaty which is the constituent instrument of an 
international organization without prejudice to the rules 
concerning acquisition of membership and without pre­
judice to any other relevant rules of the organization; 

(b) any treaty adopted within an international organiz­
ation without prejudice to any relevant rules of the 
organization. 

Article 5. Obligations imposed by international law 
independently of a treaty 

The fact that a treaty is not considered to be in force in 
respect of a State by virtue of the application of the present 
Convention shall not in any way impair the duty of that 
State to fulfil any obligation embodied in the treaty to 
which it is subject under international law independently of 
the treaty. 

Article 6. Cases of succession of States covered 
by the present Convention 

The present Convention applies only to the effects of a 
succession of States occurring in confonnity with inter­
national law and, in particular, the principles of inter­
national law embodied in the Charter of the United 
Nations. 

Article 7. Temporal application of the present Convention 

l. Without prejudice to the application of any of the 
rules set forth in the present Convention to which the 
effects of a succession of States would be subject under 
international law independently of the Convention, the 
Convention applies only in respect of a succession of States 
which has occurred after the entry into force of the 
Convention except as may be otherwise agreed. 

2. A successor State may, at the time of expressing its 
consent to be bound by the present convention or at any 
time thereafter, make a declaration that it will apply the 
provisions of the Convention in respect of its own 
succession of States which has occurred before the entry 
into force of the Convention in relation to any other 
contracting State or State Party to the Convention which 
makes a declaration accepting the declaration of the 
successor State. Upon the entry into force of the Con­
vention as between the States making the declarations or 
upon the making of the declaration of acceptance, which­
ever occurs later, the provisions of the Convention shall 
apply to the effects of the succession of States as from the 
date of that succession of States. 

3. A successor State may at the time of signing or of 
expressing its consent to be bound by the present Con­
vention make a declaration that it will apply the provisions 
of the Convention provisionally in respect of its own 
succession of States which has occurred before the entry 
into force of the Convention in relation to any other 
signatory or contracting State which makes a declaration 
accepting the declaration of the successor State; upon the 
making of the declaration of acceptance, those provisions 
shall apply provisionally to the effects of the succession of 
States as between those two States as from the date of that 
succession of States. 

4. Any declaration made in accordance with paragraph 
2 or 3 shall be contained in a written notification 
communicated to the depositary, who shall infonn the 
Parties and the States entitled to become Parties to the 
present Convention of the communication to him of that 
notification and of its tenns. 

Article 8. Agreements for the devolution of treaty obli­
gations or rights from a predecessor State to a successor 
State 

1. The obligations or rights of a predecessor State under 
treaties in force in respect of a territory at the date of a 
succession of States do not become the obligations or rights 
of the successor State towards other States parties to those 
treaties by reason only of the fact that the predecessor 
State and the successor State have concluded an agreement 
providing that such obligations or rights shall devolve upon 
the successor State. 

2. Notwithstanding the conclusion of such an agree­
ment, the effects of a succession of States on treaties 
which, at the date of that succession of States, were in 
force in respect of the territory in question are governed by 
the present Convention. 
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Article 9. Unilateral declaration by a successor State 
regarding treaties of the predecessor State 

I. Obligations or rights under treaties in force in respect 
of a territory at the date of a succession of States do not 
become the obligations or rights of the successor State or of 
other States parties to those treaties by reason only of the 
fact that the successor State has made a unilateral decla· 
ration providing for the continuance in force of the treaties 
in respect of its territory. 

2. In such a case , the effects of the succession of States 
on treaties which, at the date of that succession of States, 
were in force in respect of the territory in question are 
governed by the present Convention. 

Article 10. Treaties providing for the participation 
of a successor State 

!. When a treaty provides that, on the occurrence of a 
succession of States, a successot State shall have the option 
to consider itself a party to the treaty, it may notify its 
succession in respect of the treaty in conformity with the 
provisions of the treaty or, failing any such provisions, in 
conformity with the provisions of the present Convention. 

2. If a treaty provides that, on the occurrence of a 
succession of States, a successor State shall be considered as 
a party to the treaty, that provision takes effect as such 
only if the successor State expressly accepts in writing to be 
so considered. 

3. In cases falling under paragraph I or 2, a successor 
State which establishes its consent to be a party to the 
treaty is considered as a party from the date of the 
succession of States un1ess the treaty otherwise provides or 
it is otherwise agreed. 

Article 11. Boundary regimes 

A succession of States does not as such affect : 

(a) a boundary established by a treaty; or 

(b) obligations and rights established by a treaty and 
relating to the regime of a boundary. 

Article 12. Other territorial regimes 

I . A succession of Sta tl's does not as such affect : 

(a) obligations relating to the use of any territory , or to 
restnctions upon its use , established by a treaty for the 
benefit of any territory of a foreign State and considered as 
attaching to the territories in question; 

(b) rights established by a treaty for the benefit of any 
territory and relating to the use, or to rescrictions upon the 
use, of any territory of a foreign State and considered as 
attaching to the territories in question. 

2. A successi.on of States does not as such affect: 

(a) obligations relating to the use of any territory, or to 
restrictions upon its use, established by a treaty for the 
benefit of a group of States or of all States and considered 
as attaching to that territory ; 

(b) rights established by a treaty for the benefit of a 
group of States or of all States and relating to the use of 

any territory . or to restrictions upon its use . and considered 
as attaching to that territory . 

3 , The provisions of the present article do not apply to 
treaty obligations of the predecessor State provLding for the 
establishment of foreign military bases on the territory to 
which the succession of States relates. 

Article 13. The present Convention and permanent 
sovereignty over natural wealth and resources 

Nothing in the present Convention shall affect the 
principles of international law affirming the permanent 
sovereignty of every people and every State over its natural 
wealth and resources. 

Article 14. Questions relating to the validity 
of a treaty 

Nothing in the present Convention shall be considered as 
prejudging in any respect any question relating to the 
validity of a treaty. 

Part II. Succession in respect of part of territory 

Article 15. Succession in respect of part of territory 

When pan of the territory of a State , or when any 
territory for the international relations of which a State is 
responsible, not being part of the territory of that State, 
becomes part of the territory of another State : 

(a) treaties of the predecessor State cease to be in force 
in respect of the territory to which the succession of States 
relates from the date of the succession of States; and 

(b) treaties of the successor State are in force in respect 
of the territory to which the succession of States relates 
from the date of the succession of States, un1ess it appears 
from the treaty or is otherwise established that the 
application of the treaty to that territory would be 
incompacible with the object and purpose of the treaty or 
would radically change the conditions for its operation. 

Part Ill. Newly independent States 

SECTION L GENERAL RULE 

Article 16. Position in respect of the treaties 
of the predecessor State 

A newly independent State is not bound to maintain in 
force. or to become a party to, any treaty by reason only of 
the fact that at the date of the succession of States the 
treaty was in force in respect of the territory to which the 
succession of States relates. 

SECTION 2. MULTILATERAL TREATIES 

Article 17. Participation in treaties in force at the date 
of the succession of States 

I . Subject to paragraphs 2 and 3, a newly independent 
State may, by a notification of succession, estabUsh its 
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status as a party to any multilateral treaty which at the date 
of the succession of States was in force in respect of the 
territory to which the succession of States relates. 

2. Paragraph l does not apply if it appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the newly independent State would be 
incompatible with the object and purpose of the treaty or 
would radically change the conditions for its operation. 

3. When, under the terms of the treaty or by reason of 
the limited number of the negotiating States and the object 
and purpose of the treaty, the participation of any other 
State in the treaty must be considered as requiring the 
consent of all the parties, the newly independent State may 
establish its status as a party to the treaty only with such 
consent. 

Article 18. Participation in treaties not in force 
at the date of the succession of States 

l. Subject to paragraphs 3 and 4, a newly independent 
State may, by a notification of succession, establish its 
status as a contracting State to a multilateral treaty which is 
not in force if at the date of the succession of States the 
predecessor State was a contracting State in respect of the 
territory to which that succession of States relates. 

2. Subject to paragraphs 3 and 4, a newly independent 
State may, by a notification of succession, establish its 
status as a party to a multilateral treaty which enters into 
force after the date of the succession of States if at the date 
of the succession of States the predecessor State was a 
contracting State in respect of the territory to which that 
succession of States relates. 

3. Paragraphs l and 2 do not apply if it appears from 
the treaty or is otherwise established that the application of 
the treaty in respect of the newly independent State would 
be incompatible with the object and purpose of the treaty 
or would radically change the conditions for its operation. 

4. When, under the terms of the treaty or by reason of 
the limited number of the negotiating States and the object 
and purpose of the treaty, the participation of any other 
State in the treaty must be considered as requiring the 
consent of all the parties or of all the contracting States, 
the newly independent State may establish its status as a 
party or as a contracting State to the treaty only with such 
consent. 

5. When a treaty provides that a specified number of 
contracting States shall be necessary for its entry into force, 
a newly independent State which establishes its status as a 
contracting State to the treaty under paragraph l shall be 
counted as a contracting State for the purpose of that 
provision unless a different intention appears from the 
treaty or is otherwise established. 

Article 19. Participation in treaties signed by the prede­
cessor State subject to ratification, acceptance or ap­
proval 

l. Subject to paragraphs 3 and 4, if before the date of 
the succession of States the predecessor State signed a 
multilateral treaty subject to ratification, acceptance or 

approval and by the signature intended that the treaty 
should extend to the territory to which the succession of 
States relates, the newly independent State may ratify, 
accept or approve the treaty as if it had signed that treaty 
and may thereby become a party or a contracting State to 
it. 

2. For the purpose of paragraph l, unless a different 
intention appears from the treaty or is otherwise estab­
lished, the signature by the predecessor State of a treaty is 
considered to express the intention that the treaty should 
extend to the entire territory for the international relations 
of which the predecessor State was responsible. 

3. Paragraph l does not apply if it appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the newly independent State would be 
incompatible with the object and purpose of the treaty or 
would radically change the conditions for its operation. 

4. When, under the terms of the treaty or by reason of 
the limited number of the negotiating States and the object 
and purpose of the treaty, the participation of any other 
State in the treaty must be considered as requiring the 
consent of all the parties or of all the contracting States, 
the newly independent State may become a party or a 
contracting State to the treaty only with such consent. 

Article 20. Reservations 

1. When a newly independent State establishes its status 
as a party or as a contracting State to a multilateral treaty 
by a notification of succession under article 17 or 18, it 
shall be considered as maintaining any reservation to that 
treaty which was applicable at the date of the succession of 
States in respect of the territory to which the succession of 
States relates unless, when making the notification of 
succession, it expresses a contrary intention or formulates a 
reservation which relates to the same subject-matter as that 
reservation. 

2. When making a notification of succession establishing 
its status as a party or as a contracting State to a 
multilateral treaty under article 17 or 18, a newly inde­
pendent State may formulate a reservation unless the 
reservation is one the formulation of which would be 
excluded by the provisions of subparagraph (a), (b) or (c) 
of article 19 of the Vienna Convention on the Law of 
Treaties. 

3. When a newly independent State formulates a re­
servation in confonnity with paragraph 2, the rules set out 
in articles 20 to 23 of the Vienna Convention on the Law 
of Treaties apply in respect of that reservation. 

Article 21. Consent to be bound by part of a treaty 
and choice between differing provisions 

I. When making a notification of succession under 
article 17 or 18 establishing its status as a party or 
contracting State to a multilateral treaty, a newly indepen­
dent State may, if the treaty so permits, express its consent 
to be bound by part of the treaty or make a choice between 
differing provisions under the conditions laid down in the 
treaty for expressing such consent or making such choice. 
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2. A newly independent State may also exercise, under 
the same conditions as the other parties or contracting 
States, any right provided for in the treaty to withdraw or 
modify any consent expressed or choice made by itself or 
by the predecessor State in respect of the territory to which 
the succession of States relates. 

3. If the newly independent State does not in con­
formity with paragraph 1 express its consent or make a 
choice, or in conformity with paragraph 2 withdraw or 
modify the consent or choice of the predecessor State, it 
shall be considered as maintaining: 

(a) the consent of the predecessor State, in conformity 
with the treaty, to be bound, in respect of the territory to 
which the succession of States relates, by part of that 
treaty; or 

(b) the choice of the predecessor State, in conformity 
with the treaty, between differing provisions in the ap­
plication of the treaty in respect of the territory to which 
the succession of States relates. 

Article 22. Notification of succession 

1. A notification of succession in respect of a multi­
lateral treaty under article 17 or 18 shall be made in 
writing. 

2. If the notification of succession is not signed by the 
Head of State, Head of Government or Minister for Foreign 
Affairs, the representative of the State communicating it 
may be called upon to produce full powers. 

3. Unless the treaty otherwise provides, the notification 
of succession shall: 

(a) be transmitted by the newly independent State to 
the depositary, or, if there is no depositary, to the parties 
or the contracting States; 

(b) be considered to be made by the newly independent 
State on the date on which it is received by the depositary, 
or, if there is no depositary on the date on which it is 
received by all the parties or, as the case may be, by all the 
contracting States. 

4. Paragraph 3 does not affect any duty that the 
depositary may have, in accordance with the treaty or 
otherwise, to inform the parties or the contracting States of 
the notification of succession or any communication made 
in connection therewith by the newly independent State. 

5. Subject to the provisions of the treaty, the noti­
fication of succession or the communication made in 
connection therewith shall be considered as received by the 
State for which it is intended only when the latter State has 
been informed by the depositary. 

Article 23. Effects of a notification of succession 

1. Unless the treaty otherwise provides or it is otherwise 
agreed, a newly independent State which makes a noti­
fication of succession under article 17 or article 18, 
paragraph 2, shall be considered a party to the treaty from 
the date of the succession of States or from the date of 
entry into force of the treaty, whichever is the later date. 

2. Nevertheless, the operation of the treaty shall be 
considered as suspended as between the newly independent 
State and the other parties to the treaty until the date of 
making of the notification of succession except in so far as 
that treaty may be applied provisionally in accordance with 
article 27 or as may be otherwise agreed. 

3. Unless the treaty otherwise provides or it is otherwise 
agreed, a newly independent State which makes a noti­
fication of succession under article 18, paragraph 1, shall be 
considered a contracting State to the treaty from the date 
on which the notification of succession is made. 

SECTION 3. BILATERAL TREATIES 

Article 24. Conditions under which a treaty is considered 
as being in force in the case of a succession of States 

1. A bilateral treaty which at the date of a succession of 
States was in force in respect of the territory to which the 
succession of States relates is considered as being in force 
between a newly independent State and the other State 
party when: 

(a) they expressly so agree; or 

(b) by reason of their conduct they are to be considered 
as having so agreed. 

2. A treaty considered as being in force under paragraph 
1 applies in the relations between the newly independent 
State and the other State party from the date of the 
succession of States, unless a different intention appears 
from their agreement or is otherwise established. 

Article 25. The position as between the predecessor State 
and the newly independent State 

A treaty which under article 24 is considered as being in 
force between a newly independent State and the other 
State party is not by reason only of that fact to be 
considered as being in force also in the relations between 
the predecessor State and the newly independent State. 

Article 26. Termination, suspension of operation or amend­
ment of the treaty as between the predecessor State and 
the other State party 

1. When under article 24 a treaty is considered as being 
in force between a newly independent State and the other 
State party, the treaty: 

(a) does not cease to be in force between them by 
reason only of the fact that it has subsequently been 
terminated as between the predecessor State and the other 
State party; 

(b) is not suspended in operation as between them by 
reason only of the fact that it has subsequently been 
suspended in operation as between the predecessor State 
and the other State party; 

(c) is not amended as between them by reason only of 
the fact that it has subsequently been amended as between 
the predecessor State and the other State party. 

2. The fact that a treaty has been terminated or, as the 
case may be, suspended in operation as between the 
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predecessor State and the other State party after the date 
of the succession of States does not prevent the treaty from 
being considered to be in force or, as the case may be, in 
operation as between the newly independent State and the 
other State party if it is established in accordance with 
article 24 that they so agreed. 

3. The fact that a treaty has been amended as between 
the predecessor State and the other State party after the 
date of the succession of States does not prevent the 
unamended treaty from being considered to be in force 
under article 24 as between the newly independent State 
and the other State party, unless it is established that they 
intended the treaty as amended to apply between them. 

SECTION 4. PROVISIONAL APPLICATION 

Article 27. Multilateral treaties 

l. If, at the date of the succession of States, a 
multilateral treaty was in force in respect of the territory to 
which the succession of States relates and the newly 
independent State gives notice of its intention that the 
treaty should be applied provisionally in respect of its 
territory, that treaty shall apply provisionally between the 
newly independent State and any party which expressly so 
agrees or by reason of its conduct is to be considered as 
having so agreed. 

2. Nevertheless, in the case of a treaty which falls 
within the category mentioned in article 17, paragraph 3, 
the consent of all the parties to such provisional application 
is required. 

3. If, at the date of the succession of States, a 
multilateral treaty not yet in force was being applied 
provisionally in respect of the territory to which the 
succession of States relates and the newly independent 
State gives notice of its intention that the treaty should 
continue to be applied provisionally in respect of its 
territory, that treaty shall apply provisionally between the 
newly independent State and any contracting State which 
expressly so agrees or by reason of its conduct is to be 
considered as having so agreed. 

4. Nevertheless, in the case of a treaty which falls 
within the category mentioned in article 17, paragraph 3, 
the consent of all the contracting States to such continued 
provisional application is required. 

S. Paragraphs l to 4 do not apply if it appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the newly independent State would be 
incompatible with the object and purpose of the treaty or 
would radically change the conditions for its operation. 

Article 28. Bilateral treaties 

A bilateral treaty which at the date of a succession of 
States was in force or was being provisionally applied in 
respect of the territory to which the succession of States 
relates is considered as applying provisionally between the 
newly independent State and the other State concerned 
when: 

(a) they expressly so agree; or 

(b) by reason of their conduct they are to be considered 
as having so agreed. 

Article 29. Termination of provisional application 

1. Unless the treaty otherwise provides or it is otherwise 
agreed, the provisional application of a multilateral treaty 
under article 27 may be terminated: 

(a) by reasonable notice of termination given by the 
newly independent State or the party or contracting State 
provisionally applying the treaty and the expiration of the 
notice; or 

(b) in the case of a treaty which falls within the 
category mentioned in article 17, paragraph 3, by rea­
sonable notice of termination given by the newly indepen­
dent State or all of the parties or, as the case may be, all of 
the contracting States and the expiration of the notice. 

2. Unless the treaty otherwise provides or it is otherwise 
agreed, the provisional application of a bilateral treaty 
under article 28 may be terminated by reasonable notice of 
termination given by the newly independent State or the 
other State concerned and the expiration of the notice. 

3. Unless the treaty provides for a shorter period of its 
termination or it is otherwise agreed, reasonable notice of 
termination shall be twelve months' notice from the date 
on which it is received by the other State or States 
provisionally applying the treaty. 

4. Unless the treaty otherwise provides or it is otherwise 
agreed, the provisional application of a multilateral treaty 
under article 27 shall be terminated if the newly indepen­
dent State gives notice of its intention not to become a 
party to the treaty. 

SECTION 5. NEWLY INDEPENDENT STATES FORMED 
FROM TWO OR MORE TERRITORIES 

Article 30. Newly independent States formed from two 
or more territories 

1. Articles 16 to 29 apply in the case of a newly 
independent State formed from two or more territories. 

2. When a newly independent State formed from two or 
more territories is considered as or becomes a party to a 
treaty by virtue of article 17, 18 or 24 and at the date of 
the succession of States the treaty was in force, or consent 
to be bound had been given, in respect of one or more, but 
not all, of those territories, the treaty shall apply in respect 
of the entire territory of that State unless: 

(a) it appears from the treaty or is otherwise established 
that the application of the treaty in respect of the entire 
territory would be incompatible with the object and 
purpose of the treaty or would radically change the 
conditions for its operation; 

(b) in the case of a multilateral treaty not falling under 
article 17, paragraph 3, or under article 18, paragraph 4, the 
notification of succession is restricted to the territory in 
respect of which the treaty was in force at the date of the 
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succession of States, or in respect of which consent to be 
bound by the treaty had been given prior to that date; 

(c) in the case of a multilateral treaty falling under 
article 17. paragraph 3, or under article 18, paragraph 4, the 
newly independent State and the other States parties or, as 
the case may be, the other contracting States otherwise 
agree; or 

(Q) in the case of a bilateral treaty, the newly indepen­
dent State and the other State concerned otherwise agree. 

3. When a newly independent State formed from two or 
more territories becomes a party to a multilateral treaty 
under article 19 and by the signature or signatures of the 
predecessor State or States it had been intended that the 
treaty should extend to one or more, but not all, of those 
territories, the treaty shall apply in respect of the entire 
territory of the newly independent State unless: 

(a) it appears from the treaty or is otherwise established 
that the application of the treaty in respect of the entire 
territory would be incompatible with the object and 
purpose of the treaty or would radically change the 
conditions for its operation; 

(b) in the case of a multilateral treaty not falling under 
article 19, paragraph 4, the ratification, acceptance or 
approval of the treaty is restricted to the territory or 
territories to which it was intended that the treaty should 
extend; or 

(c) in the case of a multilateral treaty falling under 
article 19, paragraph 4, the newly independent State and 
the other States parties or, as the case may be, the other 
contracting States otherwise agree. 

Part IV. Uniting and separation of States 

Article 31. Effects of a uniting of States in respect of 
treaties in force at the date of the succession of States 

l . When two or more States unite and so form one 
successor State, any treaty in force at the date of the 
succession of States in respect of any of them continues in 
force in respect of the successor State unless: 

(a) the successor State and the other State party or 
States parties otherwise agree; or 

(b) it appears from the treaty or is otherwise established 
that the application of the treaty in respect of the successor 
State would be incompatible with the object and purpose 
of the treaty or would radically change the conditions for 
its operation. 

2. Any treaty continuing in force in conformity with 
paragraph 1 shall apply only in respect of the part of the 
territory of the successor State in respect of which the 
treaty was in force at the date of the succession of State 
unless: 

(a) in the case of a multilateral treaty not falling within 
the category mentioned in article 17, paragraph 3, the 
successor State makes a notification that the treaty shall 
apply in respect of its entire territory; 

( b) in the case of a multilateral treaty falling within the 
category mentioned in article 17, paragraph 3, the successor 
State and the other States parties otherwise agree; or 

(c) in the case of a bilateral treaty, the successor State 
and the other State party otherwise agree. 

3. Paragraph 2 (a) does not apply ifit appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the entire territory of the successor 
State would be incompatible with the object and purpose 
of the treaty or would radically change the conditions for 
its operation. 

Article 32. Effects of a uniting of States in respect of 
treaties not in force at the date of the succession of 
States 

1. Subject to paragraphs 3 and 4, a successor State 
falling under article 31 may, by making a notification, 
establish its status as a contracting State to a multilateral 
treaty which is not in force if, at the date of the succession 
of States, any of the predecessor States was a contracting 
State to the treaty. 

2. Subject to paragraphs 3 and 4, a successor State 
falling under article 31 may, by making a notification, 
establish its status as a party to a multilateral treaty which 
enters into force after the date of the succession of States 
if, at that date, any of the predecessor States was a 
contracting State to the treaty. 

3. Paragraphs 1 and 2 do not apply if it appears from 
the treaty or is otherwise established that the application of 
the treaty in respect of the successor State would be 
incompatible with the object and purpose of the treaty or 
would radically change the conditions for its operation. 

4. If the treaty is one falling within the category 
mentioned in article 17, paragraph 3, the successor State 
may establish its status as a party or as a contracting State 
to the treaty only with the consent of all the parties or of 
all the contracting States. 

5. Any treaty to which the successor State becomes a 
contracting State or a party in conformity with paragraph 1 
or 2 shall apply only in respect of the part of the territory 
of the successor State in respect of which consent to be 
bound by the treaty had been given prior to the date of the 
succession of States unless: 

(a) in the case of a multilateral treaty not falling within 
the category mentioned in article 17, paragraph 3, the 
successor State indicates in its notification made under 
paragraph 1 or 2 that the treaty shall apply in respect of its 
entire territory; or 

(b) in the case of a multilateral treaty falling within the 
category mentioned in article 17, paragraph 3, the successor 
State and all the parties or, as the case may be, all the 
contracting States otherwise agree. 

6. Paragraph 5 (a) does not apply if it appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the entire territory of the successor 
State would be incompatible with the object and purpose 
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of the treaty or would radically change the conditions for 
its operation. 

Article 33. Effects of a uniting of States in respect of 
treaties signed by a predecessor State subject to ratifi­
cation, acceptance or approval 

l. Subject to paragraphs 2 and 3, if before the date of 
the succession of States one of the predecessor States had 
signed a multilateral treaty subject to ratification, accept­
ance or approval, a successor State falling under article 31 
may ratify, accept or approve the treaty as if it had signed 
that treaty and may thereby become a party or a 
contracting State to it. 

2. Paragraph l does not apply if it appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the successor State would be incompat­
ible with the object and purpose of the treaty or would 
radically change the conditions for its operation. 

3. If the treaty is one falling within the category 
mentioned in article 17, paragraph 3, the successor State 
may become a party or a contracting State to the treaty 
only with the consent of all the parties or of all the 
contracting States. 

4. Any treaty to which the successor State becomes a 
party or a contracting State in confonnity with paragraph l 
shall apply only in respect of the part of the territory of the 
successor State in respect of which the treaty was signed by 
one of the predecessor States unless: 

(a) in the case of a multilateral treaty not falling within 
the category mentioned in article 17, paragraph 3, the 
successor State when ratifying, accepting or approving the 
treaty gives notice that the treaty shall apply in respect of 
its entire territory; 

(b) in the case of a multilateral treaty falling within the 
category mentioned in article 17, paragraph 3, the successor 
State and all the parties or, as the case may be, all the 
contracting States otherwise agree. 

5. Paragraph 4 (a) does not apply ifit appears from the 
treaty or is otherwise established that the application of the 
treaty in respect of the entire territory of the successor 
State would be incompatible with the object and purpose 
of the treaty or would radically change the conditions for 
its operation. 

Article 34. Succession of States in cases of separation 
of parts of a State 

1. When a part or parts of the territory of a State 
separate to fonn one or more States, whether or not the 
predecessor State continues to exist: 

(a) any treaty in force at the date of the succession of 
States in respect of the entire territory of the predecessor 
State continues in force in respect of each successor State 
so fonned; 

(b) any treaty in force at the date of the succession of 
States in respect only of that part of the territory of the 
predecessor State which has become a successor State 
continues in force in respect of that successor State alone. 

2. Paragraph l does not apply if: 

(a) the States concerned otherwise agree; or 

(b) it appears from the treaty or is otherwise established 
that the application of the treaty in respect of the successor 
State would be incompatible with the object and purpose 
of the treaty or would radically change the conditions for 
its operation. 

Article 35. Position if a State continues after separation 
of part of its territory 

When, after separation of any part of the territory of a 
State, the predecessor State continues to exist, any treaty 
which at the date of the succession of States was in force in 
respect of the predecessor State continues in force in 
respect of its remaining territory unless: 

(a) the States concerned otherwise agree; 

(b) it is established that the treaty related only to the 
territory which has separated from the predecessor State; or 

(c) it appears from the treaty or is otherwise established 
that the application of the treaty in respect of the 
predecessor State would be incompatible with the object 
and purpose of the treaty or would radically change the 
conditions for its operation. 

Article 36. Participation in treaties not in force at the date 
of the succession of States in cases of separation of parts 
of a State 

l. Subject to paragraphs 3 and 4, a successor State 
falling under article 34, paragraph 1, may, by making a 
notification, establish its status as a contracting State to a 
multilateral treaty which is not in force if, at the date of 
the succession of States, the predecessor State was a 
contracting State to the treaty in respect of the territory to 
which the succession of States relates. 

2. Subject to paragraphs 3 and 4, a successor State 
falling under article 34, paragraph 1, may, by making a 
notification, establish its status as a party to a multilateral 
treaty which enters into force after the date of the 
succession of States if at that date the predecessor State 
was a contracting State to the treaty in respect of the 
territory to which the succession of States relates. 

3. Paragraphs 1 and 2 do not apply if it appears from 
the treaty or is otherwise established that the application of 
the treaty in respect of the successor State would be 
incompatible with the object and purpose of the treaty or 
would radically change the conditions for its operation. 

4. If the treaty is one falling within the category men­
tioned in article 17, paragraph 3, the successor State may 
establish its status as a party or as a contracting State to 
the treaty only with the consent of all the parties or of all 
the contracting States. 

Article 37. Participation in cases of separation of parts of 
a State in treaties signed by the predecessor State 
subject to ratification, acceptance or approval 

1. Subject to paragraphs 2 and 3, if before the date of 
the succession of States the precedessor State had signed 
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a multilateral treaty subject to ratification, acceptance or 
approval and the treaty, if it had been in force at that 
date, would have applied in respect of the territory to 
which the succession of States relates, a successor State 
falling under article 34, paragraph 1, may ratify, accept 
or approve the treaty as if it had signed that treaty and 
may thereby become a party or a contracting State to it. 

2. Paragraph 1 does not apply if it appears from the 
treaty or is otherwise established that the application of 
the treaty in respect of the successor State would be 
incompatible with the object and purpose of the treaty 
or would radically change the conditions for its operation. 

3. If the treaty is one falling within the category men­
tioned in article 17, paragraph 3, the successor State may 
become a party or a contracting State to the treaty only 
with the consent of all the parties or of all the contracting 
States. 

Article 38. Notifications 

1. Any notification under articles 31, 32 or 36 shall be 
made in writing. 

2. If the notification is not signed by the Head of State, 
Head of Government or Minister for Foreign Affairs, the 
representative of the State communicating it may be called 
upon to produce full powers. 

3. Unless the treaty otherwise provides, the notification 
shall: 

(a) be transmitted by the successor State to the 
depositary, or, if there is no depositary, to the parties or 
the contracting States; 

(b) be considered to be made by the successor State on 
the date on which it is received by the depositary or, if 
there is no depositary, on the date on which it is received 
by all the parties or, as the case may be, by all the 
contracting States. 

4. Paragraph 3 does not affect any duty that the 
depositary may have, in accordance with the treaty or 
otherwise, to inform the parties or the contracting States of 
the notification or any communication made in connection 
therewith by the successor State. 

5. Subject to the provisions of the treaty, such notifi­
cation or communication shall be considered as received by 
the State for which it is intended only when the latter State 
has been informed by the depositary. 

Part V. Miscellaneous provisions 

Article 39. Cases of State responsibility and outbreak 
of hostilities 

The provisions of the present Convention shall not 
prejudge any question that may arise in regard to the 
effects of a succession of States in respect of a treaty from 
the international responsibility of a State or from the 
outbreak of hostilities between States. 

Article 40. Cases of military occupation 

The provisions of the present Convention shall not 
prejudge any question that may arise in regard to a treaty 
from the military occupation of a territory. 

Part VI. Settlement of disputes 

Article 41. Consultation and negotiation 

If a dispute regarding the interpretation or application of 
the present Convention arises between two or more Parties 
to the Convention, they shall, upon the request of any of 
them, seek to resolve it by a process of consultation and 
negotiation. 

Article 42. Conciliation 

If the dispute is not resolved within six months of the 
date on which the request referred to in article 41 has been 
made, any party to the dispute may submit it to the 
conciliation procedure specified in the Annex to the 
present Convention by submitting a request to that effect 
to the Secretary-General of the United Nations and 
informing the other party or parties to the dispute of the 
request. 

Article 43. Judicial settlement and arbitration 

Any State at the time of signature or ratification of the 
present Convention or accession thereto or at any time 
thereafter, may, by notification to the depositary, declare 
that, where a dispute has not been resolved by the 
application of the procedures referred to in articles 41 
and 42, that dispute may be submitted for a decision to the 
International Court of Justice by a written application of 
any party to the dispute, or in the alternative to arbitration, 
provided that the other party to the dispute has made a like 
declaration. 

Article 44. Settlement by common consent 

Notwithstanding articles 41, 42 and 43, if a dispute 
regarding the interpretation or application of the present 
Convention arises between two or more Parties to the 
Convention, they may by common consent agree to submit 
it to the International Court of Justice, or to arbitration, or 
to any other appropriate procedure for the settlement of 
disputes. 

Article 45. Other provisions in force for the settlement 
of disputes 

Nothing in articles 41 to 44 shall affect the rights or 
obligations of the Parties to the present Convention under 
any provisions in force binding them with regard to the 
settlement of disputes. 

Part VII. Final provisions 

Article 46. Signature 

The present Convention shall be open for signature by 
all States until 28 February 1979 at the Federal Ministry 
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for Foreign Affairs of the Republic of Austria, and 
subsequently, until 31 August 1979, at United Nations 
Headquarters in New York. 

Article 47. Ratification 

The present Convention is subject to ratification. The 
instruments of ratification shall be deposited with the 
Secretary-General of the United Nations. 

Article 48. Accession 

The present Convention shall remain open for accession 
by any State. The instruments of accession shall be 
deposited with the Secretary-General of the United 
Nations. 

Article 49. Entry into force 

1. The present Convention shall enter into force on the 
thirtieth day following the date of deposit of the fifteenth 
instrument of ratification or accession. 

2. For each State ratifying or acceding to the Con· 
vention after the deposit of the fifteenth instrument of 
ratification or accession, the Convention shall enter into 
force on the thirtieth day after deposit by such State of its 
instrument of ratification or accession. 

Article 50. Authentic texts 

The original of the present Convention, of which the 
Arabic, Chinese, English, French, Russian and Spanish texts 
are equally authentic, shall be deposited with the Secretary· 
General of the United Nations. 

IN WITNESS WHEREOF the undersigned Plenipoten· 
tiaries, being duly authorized thereto by their respective 
Governments, have signed the present Convention, 

DONE at Vienna, this twenty-third day of August, one 
thousand nine hundred and seventy-eight. 

ANNEX 

1. A list of conciliators consisting of qualified jurists shall be 
drawn up and maintained by the Secretary-General of the United 
Nations. To this end, every State which is a Member of the United 
Nations or a Party to the present Convention shall be invited to 
nominate two conciliators, and the names of the persons so 
nominated shall constitute the list. The term of a conciliator, 
including that of any conciliator nominated to fill a casual vacancy, 
shall be five years and may be renewed. A conciliator whose term 
expires shall continue to fulfil any function for which he shall have 
been chosen under the following paragraph. 

2. When a request has been made to the Secretary-General 
under article 42, the Secretary-General shall bring the dispute before 
a conciliation commission constituted as follows: 

The State or States constituting one of the parties to the dispute 
shall appoint: 

(a) one conciliator of the nationality of that State or of one of 
those States, who may or may not be chosen from the list referred 
to in paragraph 1 ; and 

(b) one conciliator not of the nationality of that State or of any 
of those States, who shall be chosen from the list. 

The State or States constituting the other party to the dispute 
shall appoint two conciliators in the same way. The four conciliators 
chosen by the parties shall be appointed within sixty days following 
the date on which the Secretary-General receives the request. 

The four conciliators shall, within sixty days following the date 
of the appointment of the last of them, appoint a fifth conciliator 
chosen from the list, who shall be chairman. 

If the appointment of the Chairman or of any of the other 
conciliators has not been made within the period prescribed above 
for such appointment, it shall be made by the Secretary-General 

within sixty days following the expiry of that period. The 
appointment of the Chairman may be made by the Secretary­
General either from the list or from the membership of the 
International Law Commission. Any of the periods within which 
appointments must be made may be extended by agreement 
between the parties to the dispute. 

Any vacancy shall be filled in the manner prescribed for the 
initial appointment. 

3. The Conciliation Commission shall decide its own procedure. 
The Commission, with the consent of the parties to the dispute, 
may invite any Party to the present Convention to submit to it its 
views orally or in writing. Decisions and recommendations of the 
Commission shall be made by a majority vote of the five members. 

4. The Commission may draw the attention of the parties to the 
dispute to any measures which might facilitate an amicable 
settlement. 

S. The Commission shall hear the parties, examine the claims 
and objections, and make proposals to the parties with a view to 
reaching an amicable settlement of the dispute. 

6. The Commission shall report within twelve months of its 
constitution. Its report shall be deposited with the Secretary­
General and transmitted to the parties to the dispute. The report of 
the Commission, including any conclusions stated therein'l:egarding 
the facts or questions of law, shall not be binding upon the parties 
and it shall have no other character than that of recommendations 
submitted for the consideration of the parties in order to facilitate 
an amicable settlement of the dispute. 

7. The Secretary-General shall provide the Commission with 
such assistance and facilities as it may require. The expenses of the 
Commission shall be borne by the United Nations. 
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Evidence in International Arbitration 
Robert Pietromki 

l'i 

The Parties may present any proof that they judge 
useful, and the Ccurt is entirely free to take the 
e\4dence into account to the extent that it deems it 
pertinent. (1 J 

M. Huber 

IN MANY respects Judge Huber's statement, made in 1925 in 
connection with the amendment of the rules of the Permanent Court 
of International Justice, (2) still holds true today with respect to much 
of the practioe and proced.Jre relating to e\4dence in international 
arbitration. Subject to the principle that arbitrations should be 
conducted in an orderly and efficient manner that ensures equal 
treatment of the parties, the parties to an international arbitration are 
generally free to submit any e\4denoe they v.ish in order to prO\e the 
facts necessary to establish their respecti1.e cases. It is within the 
discretion of the tribunal to e1eluate the e>.1dence submitted. 

I. The Evolution of Common Principles and Rules 

The purpose of el.idence in prooeedings before international arbitral 
tribunals, as in pruceedrgs before municipal courts, is to assist the 
tribunal in determining the truth as to disputed issues of fact. Like 
municipal courts, international tribunals ha1.e rules of procedure that 
go1.em the submission of el.idenoe and its e1.0luation by the tribunal. 
Such rules, hDWe'.ff, are less restricti1.e than those typically found in 
municipal law systems. 

International arbitration may occur bel'M3en sO\ereign states (or 
other international persons), bel'M3en a so.ereign state and a pri1ete 
party or, as is !:!) page :sJlX usually the case in international 
commercial arbitrations, between pri1ete parties. The conduct of the 
arbitration may be QO\emed by international law, by municipal law ­
that is, the 'national' or 'local' law of the place of the arbitration - or 
by some combination thereof. Regardless of the nature of the parties 
and the law applicable to the arbitration, certain principles and rules 
pertaining to e\4dence \Mii in principle be applicable to any 
arbitration. These principles and rules ha1.e emll.ed from the process 
of international arbitration O\er the past two centuries. They ha1.e 
been agreed to in numerous bilateral arbitration treaties and 
compromis and ha1.e been codified in -..arious multilateral 
con1.entions, model laws and model rules, and in the rules of 
international organizations and institutions, such that they are na.v 
generally applicable to al international arbitrations unless the parties 
agree otherwise. 

This is not to say that there is uniformity in the treatment of 
elAdence in international arbitration. Dearly, such is not the case. 
For example, a tribunal is less likely to order the production of 
e\4dence in an arbitration bet\Mlen states than in a commercial 
arbitration bel'M3en pri1.0te parties, due to the respect accorded the 
dignity of so.ereign states_O) And disco.ery is likely to be more 
liberal in an arbitration where the parties, counsel and arbitrators are 
all from common law jurisdictions than in an arbitration where all of 
the players are from ci\.11 law jurisdictions. 

Nel.ertheless, there are a number cf principles and rul es of e\4dence 
that are generally applicable to all international arbitrations 
irrespecti1.e of the natLre of the parties and the law go1.eming the 
conduct of the arbitration. Thus ' regardless of ooether the parties 
are states or pri1ete parties and whether the arbitration is QO\emed 
by i ntemational law or municipal law, the procedure of most 
international tribunals is characterized by an absence of restricti1.e 
rules g01.eming the form, submission and admissibility of elAdence. 
The e1.0luation ofthe e\idence is entirely within the discretion ofthe 
tribunal. The proceedings usually consist r:i a witten phase followed 
by an oral phase. The tribunal has authority to set time limits and 
make procedural orders. Each partly has the burden of proof\Mth 
respect to the facts necessary to establish its case and is required 
to produce the el.idenoe upon vtlich it relies for that purpose. In 
addition, the tribunal in its discretion may order the production of 
further e\4dence. Priority is gi1.en to documentary e\4dence, and 
tribunals generally admit a ll documents submitted by the parties. 
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560Tribunals also generally admit any testimonial e\Adence offered by 
the parties. Aflida\Ats and written vvitness statements are common in 
international practice. Oral testimony by vvitnesses is usually 
directed by oounsel unda- the control ofthe tribunal, and is subject 
to cross-€xamination by opposing counsel as well as questions by 
the tribunal. Experts m§i be called at the instance of the tribunal or 
the parties to express 1:9 page "374" opinions on technical issues 
or other matters requiring special expertise. Experts are expected to 
be independent and objectil.e, but the tribunal is not bound by the 
expert's opinion. The tribunal or its experts may \Asit the place where 
the dispute arose to gather el.4dence or acquaint the tribunal in a 
general 1NaY IMth the factual backgmund cf the case. Certain types 
of B\Adence are pri\Aleged. The e\Adence cf interested persons is 
usually admissible. E\Adence obtained during settlement 
negotiations is not. 

These procedures and practices represent a com bi nation of features 
drawn from the common law and the ci\AI law. For example, the 
freedom from technical, restricti-.e rules ct e\1dence is deri'.ed from 
the cil.41 law. The common law rules of admissibility concerning 
competence, rele\ence and materiality ha1.e de\eloped largely in the 
context of jury trials and thus ha1.e no place in international 
arbitration. The priority g-.en to documentary 8\Adence in 
international procedure is also deri'.ed from the ci\11 law, which has 
historically been distrustful of oral e\Adence. In the common law 
system, facts are generally prmed by testimonial e\Adence and e1.en 
documentary B\Adence is usually introduced by oral testimony. 
Other features of international practice are deri'.ed from the common 
law, such as the practice of allov.ing v.itnesses to be examined by 
counsel and cmss-€xamined by opposing counsel under the 
direction of the tribunal. In ci\11 law systems, the examination of 
witnesses is conducted by the tribunal. Also, the use of ex parte 
aflida\Ats and written witness statements is deri'.ed from the 
common law. 

Much of this combination of ci\AI law pmcedures and common law 
procedures has been codi1ied in such instruments as the UNCITRAL 
Arbitration R.Jles, the 1.0rious arbitration rules of the Permanent 
Court of Arbitration and the International Bar Association's Rules on 
the Taking of E\1dence in International Commercial Arbitration. 

Although these principals and rules of e\Adence are generally 
applicable to all international arbitrations, the reported case law 
discussing these principes and rules consists principally of awards 
in arbitrations between states and arbitrations bel\Mlen states and 
pri1.0te parties. This is because international commercial arbitration 
remains largely a confidential process. Most international 
commercial arbitration awards are not published or are published in 
a redacted format. As Pierre Lali-.e has obserl.ed: 

The confidential character of arbitrations, together with 
their multiplicity and 1.0riety, constitutes a tremendous 
obstacle to a true knowledge ct the subject. We must 
be aware of the fact that our experience is necessarily 
limited and our data partial. 14) 

Arbitrations between states, on the other hand, as well as 
arbitrations between states and pri1.0te parties, are not generally 
confidential and the awards in such arbitrations are usually 
published. These awards contain a wealth cf jurisprudence ®' page 
"375" conoeming the procedural law applicable to international 
arbitration, including the law ct e\Adence, and are often referred to by 
tribunals in international commercial arbitrations. 

The use of arbitration to resol-.e disputes bet'v\een states can be 
traced back to ancient Greece, while commercial arbitration 
between pri1.0te parties originated in the guilds and trade 
associations of medie1.0I Eumpe. The process of arbitration as we 
know it today, hOW8'.ff, is generally considered to ha1.e begun vvith 
the Jay Treaty of 1794, \llkiich ptDIAded for the arbitration of certain 
disputes bet'v\een Great Britain and the USA The Jay Treaty 
pro\1ded for the establ ishment of three mixed commissions and 
contained pro\1sions concerning the appointment and replacement of 
commissioners; the appointment of agents as intermediaries 
between the parties and the tribunal; the taking of e\Adence, both 
documentary and testimonial ; the e1.0luation of e\Adence; the 
applicable law; authentication of documents; decisions by majority 
1.0le; and the final and binding nature ct the commissions' decisions. 
As Ralston obser\ed in his classic 'Mlrk on the history of arbitration: 

The modern era of arbitral or judicial settlement of 
international disputes, by common accord among all 
writers upon the subject. dates from the signing on 
NOi.ember 19, 1794, of the Jay Treaty between Great 
Britain and the Lhited States. Prior to this time 
arbitrations were irregular and spasmodic; from this 




