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implement the moratorium on offshore wind development (whether it is Mr. Mullin, Mr,
Steeve, Mr. Morley or another individual)

The Claimant initially made this request in its submission of 7 November 2014.

The Respondent argued, in response, that the request should be denied as none of the three
individuals mentioned is any longer working with the Government, and there are no current
staff members that were also senior staff members or members of the policy division in the
previous Premier’s Office. Consequently, “there is no individual at the current Premier’s
Office who can speak to the deferral on offshore wind with direct knowledge of what
happened in 2011.”

The Claimant subsequently developed its position, stating that as a result of its review of the
documents described in its 7 November 2014 letter, it had identified Mr. Sean Mullin “as
being one of the people at the former Premier’s Office most involved in the decision to
impose the moratorium on onshore wind development.”

The Respondent in its letter of 14 Januvary 2015 did not comment on whether Mr. Mullin was
the relevant individual, noting that “[t]he decision to defer offshore wind development was a
ministry level decision, which Canada will explain in detail in its Counter-Memorial.”

Given that the Claimant has been able to identify the relevant individual on the basis of the
documents produced, the Tribunal considers that the Claimant’s request to order the
Respondent to identify the relevant individual has become moot.

The Claimant’s request that the individual identified by the Respondent shall appear
before a certified court reporter in Toronto, Ontario, to be examined for discovery by
counsel for the Claimant to answer questions relating to decision to implement the
moratorium on offshore wind development

The Claimant initially made this request in its submission of 7 November 2014.

The Respondent initially argued that the request should be denied as none of the three
individuals mentioned is any longer working with the Government, and there are no current
staff members that were also senior staff members or members of the policy division in
previous Premier’s Office. All relevant individuals, including Messrs. Mullin, Steeve and
Morley, are now private individuals.

As noted above, the Claimant in its letter of 9 January 2015 indicated that it had identified the
relevant individual as Mr. Mullin. The Claimant requested that, should the Tribunal decide to
make the order requested by the Claimant in its 7 November 2014 letter, the order should
name Mr. Mullin “as the appropriate witness to appear for discovery voluntarily or, if
necessary, by being compelled to do so.” The Claimant argucd that the new information
submitted with the 9 January 2015 letter “further supports the Claimant’s request that it be
given the opportunity to examine for discovery a witness from Premier McGuinty’s office.”

The Respondent subsequently argued, in response to the Claimant’s letter of 9 January 2015
and the new information submitted with the letter, that the Claimant’s request is based on
“flawed logic” as the new documentation produced by the Claimant does not support the
request. The Respondent also reiterated that the Claimant’s request fell outside the
jurisdiction of the Tribunal and was premature as the Respondent’s Counter-Memorial had not
yet been delivered.

The Tribunal notes that there is no dispute between the Parties that none of the relevant
individuals, including Mr. Mullin, are currently employed by the Government of Canada.
Consequently, since the individuals concerned cannot be considered to be under the control of
the Respondent, the Claimant’s request must be denied. The Tribunal does not have
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jurisdiction to order private individuals who are not under the control of the Respondent to
appear for questioning.

The Claimant’s request that if that individual will not appear voluntarily to be examined
for discovery, the Tribunal grants the Claimant its approval to seek an order from the
Ontario Superior Court of Justice for assistance in compelling the attendance of the
individual

The Claimant’s request was initially set out in its letter of 7 November 2014, as summarized
above.

The Respondent argues that it would be premature for the Tribunal to grant the Claimant’s
request at this stage of the arbitration, as the Respondent has not yet had the opportunity to
file its Counter-Memorial and the accompanying witness statements and expert reports. The
Respondent indicated that the role of the Premier’s Office in the establishment of the
moratorium/deferral would be addressed in its upcoming submissions.

As noted above in Section 1, the Respondent filed its Counter-Memorial on 20 January 2015,
together with supporting evidence, including witness statements. The Tribunal notes that
there is no witness statement from Mr. Mullin among these materials. In the circumstances,
the Tribunal grants its approval to the Claimant to seek an order from the competent Canadian
Court for assistance in compelling the attendance of Mr. Mullin, should he not voluntarily
appear for questioning when requested by the Claimant.

The Claimant’s alternative request that the Tribunal order the Premier’s Office to
restore the available back-up tapes and search the restored documents for documents
responsive to the Claimant’s document request #25

The Claimant’s request was initially set out in its letter of 7 November 2014, as summarized
above.

The Respondent argues that the back-up tapes are not archival tapes but disaster relief tapes,
and that their restoration would be too costly, time-consuming and uncertain.

The Claimant’s request is denied. The Tribunal’s decision is without prejudice to the
Claimant’s right to make a fresh request after the filing by the Respondent of its Counter-
Memorial, subject to an offer to pay the cost of the search, should the Claimant consider that
there is still a need for such a request, in view of the evidence submitted in support of the
Counter-Memorial.

The Claimant’s request that the Tribunal order the Respondent to disclose to the
Claimant and to the Tribunal the search processes it used to identify the documents
responsive to documents requests #22, 27, 28, 29, and 56

The Claimant’s request was initially set out in its letter of 7 November 2014, as summarized
above, and was further developed in its letter of 24 November 2014,

The Respondent argues that there has been no serious deficiency in the Respondent’s
production as there is no substantial discrepancy between the number of documents produced
by the Respondent and the number of documents identified as responsive to Claimant’s
FIPPA requests; the latter numbers relate to the number of documents to be reviewed, not
responsive documents as such. The Respondent also submits that the Claimant’s request
relates to privileged information.

The Claimant’s request is denied as it would appear to cover privileged information, and in
any event would not assist the Claimant in obtaining the relevant documents. The Tribunal
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also notes that the Claimant already appears to have all the relevant documents in its
possession, as a result of the FIPPA process.

The Claimant’s request that the Respondent identify and disclose to the Claimant and to
the Tribunal the lacunae in its search processes that led to the above documents not
being produced in response to document requests #22, 27, 28, 29, and 56

The Claimant’s request was initially set out in its letter of 7 November 2014, as summarized
above, and was further developed in its letter of 24 November 2014.

The Respondent objects to the Claimant’s request on the same basis as it objects to the
Claimant’s request referred to in section e} above.

The Claimant’s request is denied for the same reasons and on the same basis as the request
discussed in section €) above.

The Claimant’s request that the Respondent conduct further and better searches for
documents responsive to requests #22, 27, 28, 29, and 56 as may be agreed with the
Claimant, or ordered by the Tribunal failing such agreement

The Claimant’s request was initially set out in its letter of 7 November 2014, as summarized
above, and was further developed in its letter of 24 November 2014.

The Respondent argues that only ten of the fourteen documents identified by the Claimant as
responsive but not produced by the Respondent were inadvertently not produced; but this does
not call into question the comprehensiveness of the Respondent’s searches. The discrepancies
are de minimis, given the number of documents produced by the Respondent (over 8,500 in
response to the identified requests, i.e. the missing documents represent 0.12 per cent of the
total number of documents produced).

The Claimant in its comments of 24 November 2014 states that the fourteen documents were
provided as an example and are not an exhaustive list of all documents that the Claimant has
received through the FIPPA process. According to the Claimant, there are 33 additional
responsive documents that were included as exhibits to the Memorial received through the
FIPPA process, but that were not included in the Respondent’s productions, as well as
hundreds of other responsive documents that were not exhibited by the Claimant and a large
number of further potentially responsive documents that have recently been identified through
the FIPPA process but not yet provided to the Claimant.

The Respondent in its comments of 28 November 2014 states that there are only 28 additional
documents identified by the Claimant (as five of the 33 mentioned by the Claimant appear to
have been listed twice), and only nineteen of these were responsive. Moreover, according to
the Respondent, the fact that the Claimant has not relied on any of these documents in its
Memorial shows they are not relevant to its claims.

The Tribunal notes that the Claimant already has in its possession, or will have as a result of
the FIPPA process, any relevant documents that may not have been produced. In the
circumstances, and in the absence of any evidence of systematic withholding of evidence or
lack of good faith on the part of the Respondent, further and better searches would not appear
to serve a purpose. Accordingly, the Claimant’s request is denied.

The Tribunal’s decision

In light of the above, the Tribunal decides as follows:
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The Claimant’s request that the Respondent be ordered to disclose the identity of the
individual from the Premier’s Office who was most directly involved with the decision
to implement the moratorium on offshore wind development is dismissed as moot;

The Claimant’s request that the individual identified by the Claimant shall appear
before a certified court reporter in Toronto, Ontario, to be examined for discovery by
counsel for the Claimant to answer questions relating to the decision to implement the
moratorium on offshore wind development, is dismissed for lack of jurisdiction;

The Claimant’s request that if the individual identified by the Claimant will not appear
voluntarily to be examined for discovery, the Tribunal grants the Claimant its approval
to seek an order from the Ontario Superior Court of Justice for assistance in
compelling the attendance of the individual, is granted,

The Claimant’s alternative request that the Tribunal order the Respondent to restore
the available back-up tapes and search the restored documents for documents
responsive to the Claimant’s document request #25 is denied. The Tribunal’s decision
is without prejudice to the Claimant’s right to make a fresh request after the filing by
the Respondent of its Counter-Memorial, subject to an offer to pay the cost of the
search, should the Claimant consider that there is still a need for such a request, in
view of the evidence submitted in support of the Counter-Memorial;

The Claimant’s request that the Tribunal order the Respondent to disclose to the
Claimant and to the Tribunal the search processes it used to identify the documents
responsive to documents requests #22, 27, 28, 29, and 56 is denied;

The Claimant’s request that the Respondent identify and disclose to the Claimant and
to the Tribunal the lacunae in its search processes that led to the documents not being
produced in response to document requests #22, 27, 28, 29, and 56 is denied; and

The Claimant’s request that the Respondent conduct further and better searches for
documents responsive to requests #22, 27, 28, 29, and 56, as may be agreed with the
Claimant, or ordered by the Tribunal failing such agreement, is denied.

Seat of arbitration: Toronto, Ontario, Canada
Date: 21 January 2015

Dr. Veijo Heiskanen
(Presiding Arbitrator)

On behalf of the Tribunal
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