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A. Introduction 

1. I am James Dow, Professor of Finance at London Business School.  I have previously 

served as Research Dean, Chair of the Finance subject area, and Director of the Institute of 

Finance and Accounting at London Business School, as Professor of Economics and Head 

of Department at the European University Institute, as Assistant Professor of Economics at 

the University of Pennsylvania, and as Editor of the Review of Economic Studies.  I have 

extensive experience in valuation, which I have taught at London Business School since 

1989.  I submitted expert evidence on behalf of the Russian Federation on issues of 

damages and valuation in the underlying arbitration proceedings at issue here.  My current 

curriculum vitae is attached as Annex 1 to this Report. 

2. Counsel for the Russian Federation have asked me to review the methodology used by the 

Tribunal to award Claimants over USD 50 billion in damages.  In this Report, I have 

specifically been requested not to address all of the flaws in the Tribunal’s methodology.  

Rather, I have been asked to focus only on those flaws (a) that departed in significant 

respects from the parties’ submissions and as to which I was not afforded an opportunity to 

be heard, (b) that resulted in the awarding of damages that have no economic basis, and (c) 

that had a substantial impact on the amount of damages awarded.  In order to provide the 

necessary background and context for my discussion of these flaws, I have in a few cases 

referred to matters as to which I did have an opportunity to be heard.  In light of my 

instructions, I have expressly noted where my conclusions relate to a methodology that the 

Tribunal developed on its own and as to which I did not have an opportunity to express my 

views. 

3. In preparing this report, I reviewed: 

(a) The Final Awards issued by the Tribunal on 18 July 2014; 

(b) the reports and related appendices submitted by Claimants’ damages expert, Mr 

Brent Kaczmarek; 

(c) the reports and related appendices that I submitted in response to his reports; and 

(d) the relevant portions of the transcript of the merits hearing held in The Hague. 

4. The damages awarded by the Tribunal had three components: 
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(a) Claimants’ interest in Yukos’ hypothetical equity value on the date of the Final 

Awards; 

(b) Claimants’ interest in the hypothetical dividends that Yukos would have paid 

up to the date of the Final Awards; and 

(c) pre-award interest on Yukos’ hypothetical dividends. 

This Report is principally concerned with the first two heads of damages – Yukos’ 

hypothetical equity value and Yukos’ hypothetical dividends. 

5. The principal conclusions I reach are the following: 

(a) The Tribunal rejected Claimants’ proposed valuation date and Claimants’ 

valuation of Yukos. 

(b) The Tribunal also rejected outright two of the three damages models submitted 

by Mr Kaczmarek, and substantially agreed with my criticism of his third 

model. 

(c) As a result of the Tribunal’s decision to value Yukos on the date of the Final 

Awards (deemed to be 30 June 2014) – a date on which neither side had 

previously valued Yukos – the Tribunal developed its own non-standard 

methodology for determining Yukos’ hypothetical equity value and 

hypothetical dividends. 

(d) This methodology departed in significant respects from the methodologies 

proposed and discussed by the parties and their experts. 

(e) In the case of Yukos’ dividends, the Tribunal’s own non-standard methodology 

contradicts a basic economic principle (the inverse relationship between a 

company’s dividends and the growth of its equity value) that both sides’ 

experts accepted, and as a result effectively awarded the same amounts twice. 

(f) In the case of Yukos’ equity value, the Tribunal’s methodology was flawed in 

two respects.  First, the equity value model used by the Tribunal depended on 

financial inputs generated by one of Mr Kaczmarek’s models that was rejected 

by the Tribunal because it was not sufficiently reliable, and second, the 
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Tribunal adjusted these financial inputs in calculating Yukos’ hypothetical 

dividends, but failed to make the same adjustments in its equity value model. 

(g) The methodology adopted by the Tribunal is flawed in fundamental respects, 

and resulted in the awarding to Claimants of not less than USD 21.651 billion 

of damages having no economic basis.  Of this amount, USD 20.228 billion is 

attributable to the damages awarded to Claimants in respect of Yukos’ 

hypothetical dividends and interest, and USD 1.422 billion to the damages 

awarded in respect of Yukos’ hypothetical equity value. 

(h) The Tribunal also used Mr Kaczmarek’s cash flow figures as its starting point 

in determining Yukos’ hypothetical dividends, and then significantly adjusted 

his figures in determining the final amount of Yukos’ dividends, but did not 

provide any reason for the size of its adjustments.  

(i) Neither Mr Kaczmarek nor I had the opportunity to comment on the damages 

methodology that the Tribunal developed on its own initiative. 

6. The balance of this Report is organized into six sections.  Section B describes the damages 

awarded by the Tribunal.  Section C summarizes the views Mr Kaczmarek and I expressed 

in the reports we submitted to the Tribunal and at the merits hearing in The Hague.  This is 

followed, in Section D, by a summary of the Tribunal’s conclusions with respect to the 

views we expressed.  Before discussing the Tribunal’s own damages methodology, I offer 

several observations in Section E on the Tribunal’s inappropriate exercise of its discretion 

in awarding Claimants very substantial damages on the basis of a non-standard 

methodology as to which neither Mr Kaczmarek nor I had an opportunity to be heard.  The 

last two sections contain my substantive analysis of how the Tribunal’s adoption of its own 

non-standard methodology departed in significant respects from the issues discussed in the 

parties’ submissions, and led to the awarding of billions of dollars in damages that have no 

economic basis.  In Section F, I focus on the flaws in the methodology developed by the 

Tribunal to determine the amount of Yukos’ hypothetical dividends, and in Section G on 

the flaws in the methodology developed by the Tribunal to determine Yukos’ hypothetical 

equity value. 
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B. Damages Awarded 

7. It will be helpful in understanding my Report if I first describe how the Tribunal calculated 

the damages it awarded. 

8. According to the Tribunal, the damages it awarded were intended to put Claimants in the 

same (“but for”) position as they would have been in on the date of the Final Awards if 

their interests in Yukos had not been expropriated on 19 December 2004, subject to a 

downward adjustment for what the Tribunal found to be Claimants’ own contribution to 

the prejudice they suffered. 

9. There are three components to the damages awarded by the Tribunal.  The first component 

represents the Tribunal’s calculation of Claimants’ pro rata interest in Yukos’ “but for” 

equity value on 30 June 2014.  The second component represents the “but for” dividends 

that the Tribunal found Claimants would have received on their hypothetical Yukos shares 

from 31 December 2004 through 30 June 2014.1  The third component represents the “but 

for” interest that the Tribunal decided Claimants would have earned on the reinvestment of 

those dividends from the date of their assumed receipt to 30 June 2014.  The Tribunal then 

reduced the sum of those amounts by 25% to take account of the Tribunal’s assessment of 

Claimants’ own contributory fault. 

10. I briefly describe below the Tribunal’s findings with respect to each of these components, 

and then discuss the first two components in greater detail in Sections E and F. 

(a) Yukos’ Equity Value 

The Tribunal found that Yukos’ “but for” equity value on 30 June 2014 would have 

been USD 42.625 billion in the absence of the Russian Federation’s actions.2  The 

“equity value” of a firm typically reflects the price that a willing buyer could be 

expected to pay a willing seller for the equity of the firm as of a given date, and I 

understand that is how the Tribunal uses the term in the Final Awards.  In 

determining Yukos’ equity value on 30 June 2014, the Tribunal first determined 

Yukos’ “but for” equity value on 21 November 2007 (referred to below as the 
                                                 
1  The Tribunal assumed that Yukos’ “but for” dividends would be paid on the last day of each year, 

beginning with 31 December 2004, and that pre-award interest would begin to accrue on those dividends on 
the first day of the following year.  Final Awards ¶ 1818 n. 2422. 

2  Final Awards ¶ 1821. 
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company’s 2007 equity value), and then adjusted that value to reflect the subsequent 

changes in the share prices of a group of Russian oil and gas companies that the 

Tribunal found to be comparable to Yukos. 

(b) Lost Dividends  

According to the Tribunal, had Claimants’ interest in Yukos not been expropriated 

on 19 December 2004, Yukos would have paid USD 45 billion in dividends for the 

years 2004 to 2013 and the first half of 2014.3 

(c) Interest on Dividends 

The Tribunal concluded that it “would be appropriate” to award Claimants interest on 

their “but for” dividends at a rate of 3.389% per annum, representing the arithmetic 

average of the yields on the 10-year U.S. Treasury bond from 1 January 2005 to 30 

May 2014.4  The Tribunal then calculated that USD 6.981 billion of interest would 

have accrued at this rate on Yukos’ “but for” dividends from 1 January 2005 to 30 

June 2014. 

(d) Adjustment for Claimants’ Shareholding and Contributory Fault 

Finally, the Tribunal adjusted the sum of items (a), (b) and (c) to reflect Claimants’ 

roughly 70.5%5 indirect ownership interest in Yukos, and then further reduced that 

amount by 25% to take account of its ruling “that the Claimants contributed to the 

extent of 25 percent to the prejudice they suffered.”6 

  

                                                 
3  Final Awards ¶ 1812. 
4  Final Awards ¶ 1687. 
5  Paragraph 1822 of the Final Awards refers to “Claimants’ 70.5 percent share in Yukos.”  The Tribunal in 

fact used Claimants’ actual share ownership interest (70.4965947960625%) in calculating the damages it 
awarded. 

6  Final Awards ¶ 1827. 
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11. By way of summary, I set out below the principal steps in the Tribunal’s damages 

calculation: 

(1) Yukos’  “but for” equity value as of 21 November 
2007 

USD 61,075,800,000 

(2) The change (expressed as a ratio) in the index 
value of a group of comparable Russian oil and 
gas companies from 21 November 2007 (index 
value = 267.8) to 30 June 2014 (index value = 
186.9) 

0.697908887  
= 186.9/267.8 

 

(3) Yukos’ “but for” equity value as of 30 June 2014 USD 42,625,343,615 
= (1) x (2) 

(4) The “but for” dividends that the Tribunal assumed 
Yukos would have paid on the last day of each 
year (beginning with 31 December 2004) and on 
30 June 2014 

USD 45,000,000,000 

(5) The “but for” interest that the Tribunal assumed 
Claimants would have earned on those dividends 
from the first day following their deemed date of 
payment to 30 June 2014 

USD 6,981,340,000 

(6) Claimants’ ownership interest in Yukos 70.4965947960625 % 

(7) Claimants’ pro rata share of (a) Yukos’ “but for” 
equity value as of 30 June 2014, plus (b) the “but 
for” dividends that Yukos would have paid from 1 
January 2005 to 30 June 2014, plus (c) the “but 
for” interest that Claimants would have earned on 
those dividends to 30 June 2014 

USD 66,694,490,398 
= (6) x [(3) + (4) + (5)] 

(8) Claimants’ contributory fault 25 % 

(9) Total damages awarded USD 50,020,867,798 
= (7) – [(8) x (7)] 
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C. Views Of The Parties’ Damages Experts  

12. In this Section I summarize the views expressed in the reports that Mr Kaczmarek and I 

submitted to the Tribunal and at the merits hearing held in The Hague.7 

(a) Mr Kaczmarek’s Models 

13. Claimants requested compensation based on Yukos’ hypothetical value on 21 November 

2007, the date on which they asserted their investment was expropriated.  Mr Kaczmarek 

proposed that Yukos’ value be determined using three different valuation methods: a 

discounted cash flow (“DCF”) model, a comparable companies model and a comparable 

transactions model.8  The values produced by each of these models were based on inputs 

specific to 21 November 2007.  

14. Mr Kaczmarek proposed that the three results be weighted according to their reliability, 

and that the overall value of Yukos be fixed at the weighted average of the values produced 

by the three valuation methods.  Mr. Kaczmarek’s models were thus part of a single 

composite valuation, and not “alternative valuations of Yukos,” 9  as the Tribunal 

characterized them.  As Mr Kaczmarek explained, “the valuation practitioner should 

attempt to implement all three valuation approaches when feasible to do so.  When the 

available data does not exist to perform one or more of the valuation methods, the 

valuation practitioner should identify the deficiencies and acknowledge that the approach 

could not be conducted in a manner that would yield a most reliable result.”10 

                                                 
7  Mr Kaczmarek submitted two reports, each supported by numerous appendices and annexes.  Expert Report 

of Brent C. Kaczmarek, CFA (15 September 2010); Second Expert Report of Brent C. Kaczmarek, CFA 
(15 March 2012).  I also submitted two reports, each supported by appendices and annexes that generally 
reflected the adjustments I made to those submitted by Mr Kaczmarek.  Expert Report of James Dow (1 
April 2011); Second Expert Report of James Dow (15 August 2012). 

8 The Tribunal referred to eight different valuation methodologies (and related valuations) submitted by 
Claimants.  Final Awards ¶¶ 1782, 1795.  The Tribunal rejected five of the valuations because they “were 
introduced by Claimants at a very late stage of the proceedings (through demonstrative exhibits at the 
Hearing and in Claimants’ Post-Hearing Brief) and therefore could not be properly addressed by 
Respondent.”  Final Awards ¶ 1795.  Claimants submitted these valuations only as so-called 
“reasonableness checks” on their other valuations, and never sought compensation on the basis of any of 
their late-submitted valuations.  Claimants’ Post-Hearing Brief ¶¶ 261-262, 302; Claimants’ Reply ¶ 
1199(3). 

9  Final Awards ¶ 1782. 
10  First Kaczmarek Report ¶ 81. 
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15. Mr Kaczmarek weighted each of his three models based on his own views as to its 

reliability.11  He assigned a 50% weight to his 2007 DCF model, a 40% weight to his 

comparable companies model, and a 10% weight to his comparable transactions model.12 

His 50% weighting of his 2007 DCF model thus represented his view that this model 

produced the most reliable result.  As described below, the Tribunal rejected Mr 

Kaczmarek’s 2007 DCF model, and instead calculated Yukos’ 2007 “but for” equity value 

on the basis of his comparable companies model, and then brought that value forward to 30 

June 2014 using a non-standard method developed by the Tribunal on its own initiative. 

(i) Mr Kaczmarek’s DCF Models  

16. Mr Kaczmarek explained that his 2007 DCF model assumed that “the value of a business 

or asset is equal to the future cash flows produced by the business, discounted to present 

value at a rate that reflects the risks of generating those cash flows.”13  According to Mr 

Kaczmarek, his 2007 DCF model represented the value in 2007 of the future cash flows 

that a potential investor would have predicted would have been generated by Yukos after 

2007.  As the Tribunal recognized, his 2007 DCF model was necessarily “based on 

forecasts and projections built up from information available prior to the period.”14 

17. In March 2012, Mr Kaczmarek submitted an updated version of his 2007 DCF model that 

purported to calculate Yukos’ equity value as of 1 January 2012.  The principal change 

made in his 2012 DCF model was the replacement of some (but not all) of the forecasts 

previously included in his 2007 DCF model with historical information based on the 

subsequent performance of certain of Yukos’ former businesses under the ownership of 

Rosneft and GazpromNeft.15  His 2012 DCF model, however, retained the same structure 

and adopted the same methodology as his 2007 DCF model. 

                                                 
11  First Kaczmarek Report ¶ 373. 
12  First Kaczmarek Report ¶ 21. 
13  First Kaczmarek Report ¶ 81. 
14  Final Awards ¶ 1793. 
15  Final Awards ¶ 1714.  In my Second Report, I explained how Mr Kaczmarek’s use of non-Yukos data to 

determine Yukos’ “historical” performance led to results that were demonstrably incorrect.  Second Dow 
Report ¶¶ 251-256. 
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(ii) Mr Kaczmarek’s Comparable Transactions Model 

18. Mr Kaczmarek stated that his “comparable transactions model” assumed that “[w]hen a 

company that is comparable to the subject company has recently been purchased, either 

partially or in total, the purchase price can be used to estimate the value of the subject 

company.”16  To arrive at a value for Yukos based on this methodology, Mr Kaczmarek 

identified various corporate transactions that he asserted were similar to a partial sale of 

Yukos’ assets, and then derived a value for Yukos’ components based on the prices paid in 

those supposedly similar transactions. 

(iii) Mr Kaczmarek’s Comparable Companies Model  

19. Mr Kaczmarek’s “comparable companies” model sought to derive Yukos’ 2007 equity 

value by calculating valuation “multiples” for other publicly traded companies that he 

considered to be comparable to Yukos.  He then used those multiples to calculate Yukos’ 

value.  For each of his chosen companies, Mr Kaczmarek identified four multiples, each 

based on an economic metric: (a) the ratio of the company’s enterprise value17 to its 

earnings before interest, taxes, depreciation and amortization (“EBITDA”), (b) the ratio of 

the company’s market price to its earnings, (c) the ratio of the company’s enterprise value 

to its proven oil and gas reserves, and (d) the ratio of the company’s enterprise value to its 

oil and gas production.18  For example, if Company A’s share price was two times its 

earnings per share, then Company A had an earnings multiple of 2. 

20. After calculating the four multiples for each of the comparable companies, Mr Kaczmarek 

assigned a weight to each company, and calculated the weighted average of each multiple 

using each company’s assigned weight.  This generated four separate multiples that he then 

used to calculate Yukos’ value, based on Yukos’ own economic metrics.  For example, if 

Company A had a price-to-earnings multiple of 2 and was assigned a weight of 1, and 

Company B had a price-to-earnings multiple of 4 and was assigned a weight of 3, then 

Company A and B together had a weighted average price-to-earnings multiple of 3.5 

([2 x 1] + [4 x 3] divided by [3 + 1]).  Mr Kaczmarek then applied the four weighted 

                                                 
16  First Kaczmarek Report ¶ 90. 
17  A firm’s enterprise value is equal to its equity value plus its debt. 
18  First Kaczmarek Report ¶ 325. 
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average multiples to Yukos’ own 2007 “but for” economic metrics (EBITDA, earnings, oil 

and gas reserves, and oil and gas production) to calculate four separate 2007 “but for” 

equity values for Yukos.  Yukos’ 2007 “but for” economic metrics were in each case 

generated by Mr Kaczmarek’s 2007 DCF model.  Finally, Mr Kaczmarek averaged his four 

results to arrive at an overall 2007 “but for” equity value for Yukos based on his 

comparable companies model.19 

21. In addition to calculating Yukos’ 2007 “but for” equity value, Mr Kaczmarek also 

calculated the “but for” dividends that, he claimed, Claimants would have received 

between 2004 and 20 November 2007 if their interest in the company had not been 

expropriated.20  According to Mr Kaczmarek, these dividends would have been equal to 

Yukos’ “free cash flow to equity” during this period, which he defined for each year as 

Yukos’ net income, plus its depreciation, less its capital expenditure and the increase in its 

working capital, adjusted for the change in its net debt, for that year.21  Using his 2007 

DCF model Mr Kaczmarek calculated Yukos’ total “but for” dividends for this period at 

USD 28.95 billion.22 

(b) My Criticism of Mr Kaczmarek’s Models 

22. In my submissions to the Tribunal, I criticized Mr Kaczmarek’s models on a number of 

different grounds. 

23. In the case of his 2007 DCF model, I identified numerous errors that, when corrected, 

altered his valuation of Yukos by tens of billions of dollars, and noted that his DCF 

valuation was “artificially inflated by Mr Kaczmarek’s selective and unsupported 

assumptions, many of which cannot be ‘corrected.’”23  I ultimately concluded that his DCF 

model was “so unnecessarily complicated as to be essentially a ‘black box,’ and therefore 

                                                 
19  First Kaczmarek Report ¶ 429. 
20  First Kaczmarek Report ¶ 232. 
21  First Kaczmarek Report ¶ 232. 
22  First Kaczmarek Report ¶ 374. 
23  Second Dow Report ¶ 316. 
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unchecked by common sense, and shows signs of potentially having been reverse-

engineered.”24 

24. In the case of his comparable transactions model, I noted that there were in fact no 

comparable transactions in the relevant period.25 

25. Finally, I identified a number of significant problems with Mr Kaczmarek’s comparable 

companies model.  In particular, I noted that Mr Kaczmarek had assigned a 70% weighting 

to the “multiples” he derived from Rosneft Oil Company.  This was problematic because 

Rosneft was a majority-owned state enterprise of strategic significance to the Russian 

Federation, and Yukos was not.  I stated in my Second Report: “the market perceives 

Rosneft as having higher value by virtue of being majority state-owned and that oil 

development assets are accordingly valued more in the hands of Rosneft than they are in 

the hands of other Russian oil companies.”26 

26. In my Second Report, I also illustrated the nature and magnitude of the problems with Mr 

Kaczmarek’s comparable companies model by highlighting several obvious flaws.  In 

particular, I showed that Mr Kaczmarek’s calculation of Yukos’ “but for” 2007 equity 

value would have been reduced by nearly 32%, or approximately USD 31.7 billion,27 if 

only two changes were made to his model – Rosneft and the major international oil 

companies were excluded, and equal weights were assigned to the remaining comparable 

companies. 

27. I explained that my purpose in calling the Tribunal’s attention to some of the more obvious 

defects in Mr Kaczmarek’s comparable companies model was to demonstrate that this 

model should not be used to calculate Claimants’ damages: 

“Mr Kaczmarek’s models are so badly designed and so riddled with errors and 
inconsistent, weakly supported, or totally unsupported assumptions that it is not 
realistic for me to fully correct his model.  Rather, the purpose of making such 

                                                 
24  Second Dow Report ¶ 317. 
25  Second Dow Report ¶ 420. 
26  Second Dow Report ¶ 401. 
27  Second Dow Report ¶ 417. 
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revisions is to illustrate the extent to which Mr Kaczmarek’s analysis is unreliable 
and to indicate by order of magnitude the extent of his errors.”28 

28. I also called the Tribunal’s attention to a further problem with Mr Kaczmarek’s 

comparable companies model.  I noted in my Second Report (as had Mr Kaczmarek in his 

First Report)29 that his comparable companies model was not an independent valuation 

method, as all of its principal inputs were taken from his DCF model.  As a result, even if 

all of the “comparability” problems with Mr Kaczmarek’s comparable companies model 

were corrected, it would still be unavoidably dependent on the erroneous financial outputs 

(i.e., Yukos’ earnings and EBITDA) produced by his DCF model. 

29. I did not, however, correct his comparable companies model for its use of the erroneous 

outputs of his DCF model.  As I stated in my Second Report: 

“to illustrate the magnitude of the errors [Mr Kaczmarek] commits here – 
independent of the errors he commits in his DCF valuation of Yukos – I do not 
correct the inputs from his DCF analysis into his comparable companies.”30 

30. I also did not put forward my own estimate for the value of Yukos using a comparable 

companies method, based on corrections to his model.  My reason for not doing so was that 

I considered 21 November 2007 to be an inappropriate valuation date.31  To provide a 

valuation as of another date would have required me to develop a new comparable 

companies model, with comparable company inputs from a different date.  This would 

have been a significant and speculative undertaking, because the Tribunal had not yet 

provided any guidance as to what it thought to be the appropriate valuation date.32 

                                                 
28  Second Dow Report ¶ 7 (emphasis supplied). 
29  First Kaczmarek Report ¶ 429. 
30  Second Dow Report ¶ 395 (emphasis supplied).  I also made this point in Note 10 to Appendix 16.1 to my 

Second Report. 
31  First Dow Report Section 2.4 
32  At the hearing, I testified that that the appropriate valuation date could not be “after the end of 2004.”  Dow 

Testimony, Hr’g Tr. Day 12, 49:10-11.  This did not, however, significantly limit the number of valuation 
dates that I regarded as potentially relevant.  First Dow Report ¶¶ 28-33.  In its submissions, the Russian 
Federation identified at least 22 different dates prior to the December 19, 2004 valuation date ultimately 
adopted by the Tribunal that were potentially relevant for assessing Claimants’ possible damages. 
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D. The Tribunal’s Conclusions With Respect To The Views Expressed By The 
Parties’ Damages Experts  

31. The Tribunal’s findings with respect to the serious defects in Mr Kaczmarek’s models 

largely tracked my views.  The Tribunal nonetheless relied on these models (as modified 

by the Tribunal in unexpected ways) to award Claimants very substantial damages that are 

economically unwarranted.  As I discuss below, in attempting to address the defects in Mr 

Kaczmarek’s models, the Tribunal developed its own flawed non-standard methodology, 

without affording Mr Kaczmarek or me an opportunity to be heard. 

(a) Mr Kaczmarek’s DCF Models  

32. The Tribunal agreed with my criticism of Mr Kaczmarek’s 2007 DCF model, observing 

that it was “persuaded by Professor Dow’s analysis of Claimants’ DCF model, and is 

compelled to agree that little weight should be given to it.” 33   The Tribunal also 

specifically recognized that “Claimants’ expert admitted at the hearing that his DCF 

analysis had been influenced by his own pre-determined notions as to what would be an 

appropriate result,”34 or in other words, had been reverse engineered.  On that basis, the 

Tribunal found that Mr Kaczmarek’s 2007 DCF model was not “sufficiently reliable to 

ground a determination of damages for this case,”35 and rejected the use of this model – the 

one presented by Mr Kaczmarek as the most reliable of his three models – to calculate 

Claimants’ damages. 

33. The Tribunal found Mr Kaczmarek’s 2012 DCF model to be similarly flawed.  This model, 

prepared by Mr Kaczmarek “for comparison purposes” only, did not differ from his 2007 

DCF model in terms of its structure or methodology, and thus suffered from the same 

defects that led the Tribunal to reject his 2007 DCF model.  The Tribunal agreed, 

observing with respect to the cash flows produced by this model that it was “unable to 

dissociate them from Claimants’ DCF model, which was convincingly criticized by 

Respondent’s expert and its counsel.”36 

                                                 
33  Final Awards ¶ 1785. 
34  Final Awards ¶ 1785. 
35  Final Awards ¶ 1785. 
36  Final Awards ¶ 1799. 
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(b) Mr Kaczmarek’s Comparable Transactions Model  

34. The Tribunal also rejected Mr Kaczmarek’s comparable transactions model, finding that it 

could “put little stock in Claimants’ calculations based on the comparable transactions 

method, since both Parties agree that, in fact, there were no comparable transactions, and 

thus no basis that would allow a useful comparison.”37 

(c) Mr Kaczmarek’s Comparable Companies Model  

35. Having rejected Claimants’ other methods, the Tribunal was left only with Mr 

Kaczmarek’s comparable companies model, to which Mr Kaczmarek had assigned only a 

40% reliability weighting. 

36. The Tribunal also agreed with my criticism of Mr Kaczmarek’s comparable companies 

model for having included State-owned Rosneft in its universe of comparable companies, 

observing that “Mr Kaczmarek effectively valued Yukos as if it were a State-owned 

strategic enterprise, which it never was.”38  The Tribunal likewise accepted my other 

illustrative corrections to this model’s “comparability” assumptions, for example, those 

related to its valuation “multiples,” by excluding the State-owned and non-Russian 

companies and giving equal weight to the remaining companies.  The Tribunal nonetheless 

stated that it did “have a measure of confidence in the comparable companies method,”39 

and used this method as the sole basis for finding Yukos’ 2007 “but for” equity value. 

37. Even though I had clearly indicated that the “comparability” corrections I had made to Mr 

Kaczmarek’s comparable companies model were intended only to illustrate the 

unreliability of his model, and that the figure resulting from my corrections did not 

represent my own view as to Yukos’ 2007 “but for” equity value, the Tribunal adopted my 

figure as “the best available estimate” of Yukos’ 2007 “but for” equity value.40  I regard 

this figure to be an incorrect estimate of Yukos’ 2007 “but for” equity value, and the 

Tribunal’s decision to use this figure to value Yukos to be unjustified.  These matters are 

discussed further at paragraphs 98 to 103 below.  

                                                 
37  Final Awards ¶ 1785. 
38  Final Awards ¶ 1804. 
39  Final Awards ¶ 1787. 
40  Final Awards ¶ 1784. 
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38. To summarize, the Tribunal did not accept either Mr Kaczmarek’s determination of Yukos’ 

2007 “but for” equity value or his proposed three-model approach to calculating that value.  

The Tribunal instead adopted its own non-standard valuation methodology that departed in 

significant respects from the parties’ submissions.  The Tribunal’s methodology was based 

on (a) Mr Kaczmarek’s comparable companies model, even though that model depended 

on inputs from the same 2007 DCF model that the Tribunal rejected as a basis for 

determining Claimants’ damages, and (b) a figure I presented solely to illustrate why his 

comparable companies model should not be used to determine Yukos’ “but for” equity 

value. 

(d) Valuation Date  

39. The Tribunal also rejected both of the valuation dates used in Mr Kaczmarek’s models, and 

developed its own method to determine Yukos “but for” equity value on the Tribunal’s 

valuation dates.41  All but one of Mr Kaczmarek’s models assumed that Claimants’ interest 

in Yukos was expropriated on 21 November 2007, and valued Yukos as of that date.  The 

single exception was his 2012 DCF model, which used 1 January 2012 as the valuation 

date, which the Tribunal also rejected.42 

40. In rejecting 21 November 2007 as both the date of Yukos’ expropriation and the date to be 

used in valuing Yukos, the Tribunal agreed “with Respondent that the date of 21 

November 2007 cannot be the date of Yukos’ expropriation,” and instead fixed 19 

December 2004 as the date of Claimants’ loss.43  The Tribunal also held that Claimants 

were “entitled to select either the date of expropriation or the date of the awards as the date 

of valuation,” whichever leads “to the higher of the damages determined.”44  

41. Neither Mr Kaczmarek nor I put forward a valuation of Yukos as of 19 December 2004 or 

as of the date of the Final Awards (30 June 2014), and neither of those dates was 

considered at the hearing.  In the Final Awards, the Tribunal arrived at a “but for” equity 

value for Yukos as of 19 December 2004 and 30 June 2014, by adjusting Yukos’ 2007 “but 

                                                 
41  Final Awards ¶ 1759-1762. 
42  Second Kaczmarek Report ¶ 155. 
43  Final Awards ¶ 1760-1762. 
44  Final Awards ¶ 1777. 
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for” equity value to reflect the changes (forward and backward in time) in the RTS Oil & 

Gas Index (“RTS Index”), which the Tribunal found to be a reliable indicator of the 

performance in this period of a group of comparable Russian oil and gas companies.  

Unlike Mr Kaczmarek’s comparable companies model, which assumed that Yukos was 

comparable to its peer firms at a single point in time, using the RTS Index to adjust Yukos’ 

“but for” equity value over time assumes that Yukos’ year-to-year performance was 

comparable to that of the companies in the RTS Index.  As discussed in Section E, this 

assumption has very important consequences for the Tribunal’s determination of the 

amount of Yukos’ “but for” dividends. 

42. The Tribunal’s approach to valuing Yukos is non-standard, and I consider it to be 

inaccurate because it first values a hypothetical Yukos on an arbitrary date (which is what 

the Tribunal found 21 November 2007 to be) and then adjusts that value over time to arrive 

at a value for Yukos on the Tribunal’s own valuation dates.  It would have been preferable 

for the Tribunal to have instead asked Mr Kaczmarek and me to value Yukos as of 19 

December 2004 and 30 June 2014.  Both Mr Kaczmarek and I suggested doing so if the 

Tribunal concluded that 19 December 2004 and the date of the Final Awards were the 

relevant valuation dates.  In my First Report, I indicated that “the Tribunal’s ruling on what 

is or is not a treaty violation is a necessary prerequisite to a damages calculation,”45 and Mr 

Kaczmarek offered in his Second Report to update his valuation of Yukos “at a date closer 

to the hearing or the Award.”46  It would have been possible for us to value Yukos as of the 

dates chosen by the Tribunal, using standard methods. 

43. In my First Report, I observed that using an arbitrary date after the alleged treaty violations 

to value Yukos carries with it the significant risk of “large and seemingly arbitrary 

variations in the calculated damages relative to the harm suffered at the time of the alleged 

violations.”47  The Tribunal’s approach illustrates this problem.  Using a different date than 

30 June 2014 in its methodology can result in massive swings in value.  For example, using 

the Tribunal’s methodology but applying the RTS Index’s closing value on 5 November 

                                                 
45  First Dow Report ¶¶ 21, 28-33. 
46  Second Kaczmarek Report ¶ 155. 
47  First Dow Report ¶ 31. 
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2014 yields a “but for” equity value for Yukos of approximately USD 36.5 billion,48 which 

is over USD 6 billion less than the “but for” value the Tribunal determined as of 30 June 

2014.49 

44. The Tribunal appears to have tried to moderate the impact of these arbitrary swings in 

value by using – for its equity valuation as of 30 June 2014 but not for its equity valuation 

as of 19 December 2004 or its base index value for 21 November 2007 – a six-month 

average of RTS Index closing values.50  I see no economic rationale for choosing a six-

month average instead of some other period, much less for using the average in only one 

element of the Tribunal’s calculations, and the Tribunal provided none.  In any event, even 

using the average of RTS Index closing values for the six months preceding 5 November 

2014 yields a “but for” equity value of close to a billion dollars less than the Tribunal 

determined as of 30 June 2014.51 

(e) Yukos’ “But For” Dividends 

45. The Tribunal also developed its own methodology for calculating Yukos’ post-2007 “but 

for” dividends.  This was made necessary, in part, by the Tribunal’s rejection of 21 

November 2007 as the valuation date.  After finding that Yukos was expropriated on 19 

December 2004 and that Claimants’ damages should be determined as of 30 June 2014 (the 

date of the Final Awards) in a “but for” world in which Claimants continued to own their 

Yukos shares over the intervening decade, the Tribunal concluded that it was necessary to 

fix the amount of Yukos’ “but for” dividends for each year from 2004 to 2014.  Because all 

but one of Mr Kaczmarek’s models calculated Claimant’s damages as of 21 November 

2007 (the one exception calculated Yukos’ value as of 1 January 2012), these models 
                                                 
48  The RTS Index closing value on 5 November 2014 was 160.14.  “Daily History of the RTS Oil & Gas,” 

Moscow Exchange, http://moex.com/en/index/stat/dailyhistory.aspx?code=RTSog.  The ratio between this 
value and the closing value on 21 November 2007 (267.8) is 0.597984.  Multiplying this ratio by the 
Tribunal’s 21 November 2007 “but for” equity value for Yukos (USD 61,075,800,000) yields USD 
36,522,324,914. 

49  Final Awards Table T2. 
50  Final Awards Tables T2, T8. 
51  The average RTS Index closing value for the period 5 May through 5 November 2014 is 183.2787597.  

“Daily History of the RTS Oil & Gas,” Moscow Exchange, 
http://moex.com/en/index/stat/dailyhistory.aspx?code=RTSog.  The ratio between this value and the 
closing value on 21 November 2007 (267.8) is 0.684386705.  Multiplying this ratio by the Tribunal’s 21 
November 2007 “but for” equity value for Yukos (USD 61,075,800,000) yields USD 41,799,465,538.  This 
is USD 825,878,077 less than the Tribunal’s 30 June 2014 “but for” equity value. 



 

18 

contemplated that Claimants would instead be awarded interest from that date to the date 

of the Final Awards, and not hypothetical dividends. 

46. In calculating Yukos’ “but for” dividends, the Tribunal took as its starting point the free 

cash flow to equity figures included in Mr Kaczmarek’s 2012 DCF model, even though 

that model suffered from the same fundamental defects that led the Tribunal to reject his 

2007 DCF model.  The Tribunal then adjusted these cash flows, first, to take account of 

what the Tribunal referred to as my “corrections” to Mr Kaczmarek’s figures, and then to 

reflect the Tribunal’s own further adjustments. 52   Neither Mr Kaczmarek nor I was 

afforded an opportunity to comment on the Tribunal’s methodology or adjustments. 

E. The Tribunal’s Exercise Of Its Discretion  

47. Before discussing the flaws in the Tribunal’s methodology, I would like to offer several 

observations as an economist on the Tribunal’s exercise of its discretion in awarding 

Claimants more than USD 50 billion in damages. 

48. In referring to the Tribunal’s exercise of its discretion, I mean, in particular, the Tribunal’s 

adoption of its own non-standard approach to damages, based on combining elements of 

Mr Kaczmarek’s models in unexpected ways.  This approach departed in very significant 

ways from anything that either Mr Kaczmarek or I submitted, could have anticipated or 

had an opportunity to comment on.  I would like to stress this point, because this Report is 

not concerned with the Tribunal’s errors per se, but only with those errors as to which I 

was never afforded an opportunity to express my views. 

49. Arbitral tribunals often exercise a certain degree of discretion in awarding damages, and 

there is often no need for the parties or their experts, once they have expressed their views, 

to have a further opportunity to comment on the tribunal’s proposed approach to damages.  

There are, however, specific circumstances where, I believe, a tribunal should afford the 

parties a further opportunity to be heard.  In my view, the damages awarded in this case are 

an example of the significant errors that can result when a tribunal goes beyond exercising 

its discretion, and develops its own non-standard methodology that departs in significant 

ways from the parties’ submissions without allowing the parties an opportunity to 

                                                 
52  Final Awards ¶¶ 1800-1811. 
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comment.  I identify below some of the key circumstances present here that lead me to this 

conclusion. 

50. Mr Kaczmarek valued Yukos based on the results he obtained from three different models 

– a DCF model, a comparable transactions model and a comparable companies model.  

While I differed greatly with him as to how his models operated and on the values they 

generated, each of his models is a type of model that is frequently used in valuing 

companies.  By contrast, the approach developed by the Tribunal – first determining Yukos’ 

“but for” value on an arbitrary date, then adjusting that value to another date, and then 

adding Yukos’ “but for” dividends from a separate and incompatible model – is not 

standard.  While this approach is justifiable under some circumstances – for example, if the 

initial valuation is known to be accurate, if it is impossible to value the company on a 

different date using a standard methodology, and if the company’s dividends can be 

accurately estimated – none of these circumstances was present here. 

51. The Tribunal’s non-standard approach was constructed out of elements drawn from two of 

Mr Kaczmarek’s models, which the Tribunal then “mixed and matched” in novel ways that 

were inconsistent both with each other and with Mr Kaczmarek’s models.  In this instance, 

the results defy common sense – and basic economic principles – as I explain below. 

52. A tribunal should not exercise its discretion if, in doing so, it would need to rely on a 

model that depends for its inputs on the outputs of a rejected model – especially one that 

has been found to have been reverse engineered to achieve a desired result, as was the case 

here.  The exercise of discretion in these circumstance will almost certainly lead to the 

awarding of unjustified damages, as proved to be the case here, where the Tribunal used 

Mr Kaczmarek’s comparable companies model to determine Yukos’ “but for” equity value, 

even though it depended on outputs generated by his uncorrected DCF model.  As I noted 

above, the Tribunal rejected Mr Kaczmarek’s DCF model because it found this model’s 

outputs to have been “influenced by Mr Kaczmarek’s own pre-determined notions as to 

what would be an appropriate result.” 

53. The exercise of discretion is less likely to be problematic where the valuation issues are 

well understood and the tribunal can call on well-accepted solutions, developed by 

economists who have dealt with similar valuation problems in the past.  By contrast, the 
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exercise of discretion is likely to be problematic where the valuation issues are outside the 

normal realm of valuation practice and there is no readily available precedent.  In this case, 

the Tribunal sought to determine “but for” damages in respect of a company that the 

Tribunal found had effectively ceased to exist as an economic matter some 10 years before 

its valuation date.  The valuation issues confronting the Tribunal were thus complex, as 

they require the construction of models able, with an acceptable level of confidence, to 

reproduce the hypothetical annual performance of a defunct company over the course of 

ten and a half years. 

54. A tribunal will need to exercise its discretion if it must choose among proffered damage 

valuations when no further information or insight is likely to be available from either the 

parties or their experts.  In this case, the Tribunal held that Claimants’ damages should be 

calculated as of 30 June 2014, a valuation date that neither Mr Kaczmarek nor I had 

previously considered in our calculations, and for which our submissions did not provide 

either an appropriate methodology or the necessary data.  In my view, the Tribunal should 

have afforded Mr Kaczmarek and me an opportunity to express our views on how to 

determine Claimants’ damages (based on the Tribunal’s valuation dates and other findings), 

and on the Tribunal’s own proposed methodology. 

55. Finally, a tribunal should be especially cautious in exercising its discretion if the choices it 

makes have a very large effect on the amount of damages awarded.  In this case, I estimate 

that the flaws in the Tribunals’ non-standard approach resulted in the unwarranted 

awarding of not less than USD 21.651 billion in damages, representing more than 40 

percent of the total amount of damages awarded to Claimants. 

56. Thus, while I appreciate that arbitral tribunals sometimes need to exercise a certain degree 

of discretion in awarding damages, I believe that the Tribunal here went beyond the proper 

exercise of discretion, and that its failure to afford the parties an opportunity to comment 

on its own novel approach to damages led to the erroneous awarding of billions of dollars 

of damages. 

F. The Tribunal’s Calculation of Yukos’ “But For” Dividends 

57. In this Section, I discuss the amount of the “but for” dividends that the Tribunal awarded to 

Claimants.  Before reviewing the Tribunal’s approach and calculations, I briefly review the 
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relationship between a company’s equity value and its dividends, as this relationship is 

essential to understanding the fundamental flaw in the Tribunal’s own non-standard 

approach. 

(a) The Relationship Between a Company’s Equity Value and Its Dividends  

58. The return on an investment in a company’s shares consists of (a) the change in the 

company’s equity value plus (b) the dividends paid by the company.  In order to facilitate 

comparisons among companies of different sizes and having different share prices, both 

types of return are typically expressed as a percentage of a company’s equity value.  For 

example, if Company A’s equity value is €100 on 1 January and €110 on 31 December, 

then the return on Company A’s equity value for that year will be 10% ([110-100]/100 = 

0.10).  If Company A also pays a dividend of €5 in that year, its shareholders will have an 

additional return of 5% (5/100 = 0.05).  The rate of return on a company’s shares resulting 

from the payment of a dividend (5% in my example) is known as the company’s “dividend 

yield.”53  Company A would therefore have had an overall return of 15% that year – 10% 

from the increase in Company A’s equity value and 5% from Company A’s dividend 

payment. 

59. When a company pays a dividend, its equity value is reduced by the amount of the 

dividend.  The wealth of its shareholders, however, remains unchanged, because the 

reduction in the company’s equity value is exactly offset by the amount of the dividend its 

shareholders receive.  For example, if Company B’s equity value of €100 includes €10 of 

cash on hand, and the company pays a dividend of €5, then Company B’s equity value will 

be €95 after payment of the dividend, but its shareholders will have received that same €5 

in cash. 

60. Other things being equal, a company’s equity value and its dividend yield are inversely 

related.  Increasing a company’s dividend therefore lowers the rate of growth of its equity 

value.  This is so because the cash that would otherwise have been re-invested in the 

company will have instead been paid out to the company’s shareholders, and will not be 

available to contribute to the company’s future equity value.  Returning to my prior 

                                                 
53  A company’s dividend yield (DY) is equal to the amount of its dividend (D) expressed as a percentage of 

its equity value (EV), or DY = [D / EV] x 100.  A company’s annual dividend is therefore equal to DY x 
EV / 100. 
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example, if Company B had instead paid a €10 dividend, then its equity value immediately 

thereafter would have been €90, and the company would have €5 less in cash to invest.  

Other things being equal, Company B’s equity value will, as a result, be lower and will 

grow more slowly than it would have if the company had instead paid only a €5 dividend. 

61. It follows from this inverse relationship that, other things being equal, a company’s equity 

value can grow at a rate comparable to that of its peer companies only if it also pays 

dividends at a rate comparable to that of its peers.  In particular, if a company pays 

dividends at a rate higher than that of its comparable peers, its equity value will in the 

future necessarily grow more slowly than the equity value of its peer group, and if it pays 

dividends at a lower rate, its equity value will grow more quickly. 

62. The methodology developed by the Tribunal did not make allowance for the inverse 

relationship between a company’s dividend yield and the rate of growth of its equity value.  

As I explain below, Mr Kaczmarek took account of this inverse relationship in his DCF 

models, but the Tribunal did not do so when it used the cash flow figures included in Mr 

Kaczmarek’s 2012 DCF model to independently calculate Yukos’ “but for” dividends. 

(b) The Relationship Between Yukos’ Equity Value and Its Dividends 

63. The inverse relationship between the growth in a company’s equity value and its dividend 

yield is subject to other things being equal.  As discussed immediately below, the Tribunal 

twice addressed this issue in connection with its calculation of Yukos’ “but for” equity 

value, and on both occasions found that Yukos was comparable in all relevant respects 

with the other companies that the Tribunal took into account in calculating Yukos’ “but for” 

equity value.  A necessary consequence of this finding is that the post-2004 “but for” 

investment returns (dividends plus change in equity value) on shares of Yukos should be 

roughly equal to the actual returns on shares of the companies the Tribunal identified as 

Yukos’ peer firms. 

64. The Tribunal first addressed this issue in using Mr Kaczmarek’s comparable companies 

model to determine Yukos’ 2007 “but for” equity value.  As I explained above, this model 

is based on a “multiples” analysis – that is, it applied “multiples” derived from the 

financial performance of comparable companies to Yukos’ own performance to arrive at a 

value for Yukos.  A “multiples” analysis necessarily assumes that the companies from 
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which the “multiples” are derived are comparable in relevant respects with the company to 

be valued.  The Tribunal concluded that this was the case here, stating that the companies 

included in Mr Kaczmarek’s comparable companies model (after the State-owned and non-

Russian companies had been removed) had “characteristics similar to Yukos (notably in 

terms of production, reserves, profitability, revenue growth and financing structure).”54  

The Tribunal was thus of the view that other things were in fact equal as between Yukos 

and the companies included in Mr Kaczmarek’s comparable companies model.  Indeed, if 

that had not been the case, the Tribunal could not have used this model to determine Yukos’ 

2007 “but for” equity value. 

65. This issue arose again in connection with the Tribunal’s use of the change in the RTS 

Index from 21 November 2007 (back to 19 December 2004 and forward to 30 June 2014) 

to adjust Yukos’ “but for” equity value.  In explaining its decision to use the RTS Index for 

this purpose, the Tribunal approvingly noted that “[b]oth parties have referred to the RTS 

Oil and Gas index as a reliable indicator reflecting the changes in the value of Russian oil 

and gas companies.”55  The Tribunal thus agreed that Yukos and the companies included in 

the RTS Index were comparable in all respects relevant to the change in their equity values 

during this period, as the Tribunal could not otherwise have used the RTS Index to adjust 

Yukos’ own post-2007 “but for” equity value. 

66. Two important conclusions follow from this. 

First, none of the Tribunal’s findings calls into question the inverse relationship 

between Yukos’ equity value and its dividend yield, or the inverse relationship between the 

equity values and dividend yields of the companies in the RTS Index.56 

Second, Yukos’ post-2004 “but for” dividend yield should be comparable to the 

actual dividend yields of the companies in the RTS Index.  If this were not the case, Yukos’ 

                                                 
54  Final Awards ¶ 1715. 
55  Final Awards ¶ 1788. 
56  The diversion of a portion of Yukos earnings to its “complex” and “opaque” off-shore structure would also 

have resulted in Yukos’ equity value growing more slowly after 2007 than the weighted average equity 
value of the indexed companies, though for reasons having nothing to do with the inverse relationship 
between a company’s equity value and its dividends.  I discuss in paragraphs 104 to 116  below the 
consequences of the Tribunal’s failure to take account of Yukos’ diversion of a portion of its earnings when 
calculating Yukos’ 2007 “but for” equity value. 
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equity value would not have grown at the same rate as that of its peer group (contrary to 

the Tribunal’s finding that it grew at precisely that rate), because Yukos’ payment of 

dividends at a higher (or lower) rate than that of the companies included in the RTS Index 

would have caused its equity value to grow more slowly (or more quickly) than that of its 

peers. 

67. I would like to make it clear that the Tribunal’s conclusion that Yukos’ “but for” equity 

value would have tracked that of the companies included in the RTS Index over the ten and 

a half year period from 2004 to 30 June 2014 is not based on anything that either Mr 

Kaczmarek or I said, and that I have no reason to believe that this would have been the 

case.  The point I wish to stress is that once the Tribunal reached this conclusion, it should 

have fixed the amount of Yukos’ “but for” dividends at a level that is consistent with the 

level of dividends that was actually paid over this period by the companies in the RTS 

Index. 

68. In his First Report, Mr Kaczmarek explicitly agreed that Yukos’ free cash flow to equity – 

which both he and the Tribunal used as a proxy for the “but for” dividends that Yukos 

would have hypothetically paid – was inversely linked with the company’s “but for” equity 

value.57  After acknowledging that some of Yukos’ free cash flow to equity would as a 

“practical matter” have been reinvested in the company, and not used to pay dividends, he 

explained that this would not have had any effect on Yukos’ overall value in his model, 

because any reduction in the amount of Yukos’ “but for” dividends resulting from the 

reinvestment of the company’s free cash flow to equity would be offset by a proportionate 

increase in Yukos’ “but for” equity value. 

“As a practical matter, we recognize that not all of the free cash flows to equity 
generated by YukosSibneft would have been issued as dividends to shareholders…. 
However, since our valuation of YukosSibneft does not consider such reinvestments 
of cash flows, it is reasonable to assume these free cash flows would have been 
issued as dividends.  Said differently, if a portion of these free cash flows had been 
invested in [the company] in lieu of dividends, then our equity value for 
YukosSibneft calculated in Section X would have been proportionally higher.”58 

                                                 
57  Mr Kaczmarek used the term “free cash flow to equity” to refer to “the cash flow that is available for 

payment to common shareholders.”  First Kaczmarek Report ¶ 83.  By this I understand Mr Kaczmarek to 
be referring to a company’s cash flow following payment of all its expenses, including interest payments. 

58  First Kaczmarek Report ¶ 392 n. 488. 
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69. Five important conclusions can be drawn from (a) the inverse relationship between Yukos’ 

“but for” dividends and “but for” equity value, (b) Mr Kaczmarek’s confirmation that his 

DCF models took account of this relationship, and (c) the Tribunal’s conclusion that Yukos 

and the companies included in the RTS Index were comparable in all relevant respects. 

First, Mr Kaczmarek acknowledged that, as a “practical matter,” his DCF models 

overstated the amount of Yukos’ “but for” free cash flow to equity, and thus the amount of 

the company’s “but for” dividends. 

Second, Mr Kaczmarek’s DCF models incorporated the inverse relationship between 

dividends and equity value, as the above quotation demonstrates, and were specifically 

designed to reduce the amount of Yukos’ “but for” equity value in proportion to their 

overstatement of the company’s “but for” dividends. 

Third, the Tribunal, in determining Yukos’ “but for” dividends, used as its starting 

point the overstated free cash flow to equity figures included in Mr Kaczmarek’s 2012 

DCF model. 

Fourth, the Tribunal used only Mr Kaczmarek’s comparable companies model and 

the RTS Index (but not his DCF model) to determine Yukos’ “but for” equity value, and 

this methodology did not adjust the company’s “but for” equity value to reflect the inverse 

relationship between its “but for” dividends and its “but for” equity value. 

Fifth, Yukos’ “but for” dividend yield should have been comparable to the actual 

dividend yield of the companies in the RTS Index. 

70. Of these conclusions, the fourth and fifth, in particular, are central to the fundamental flaw 

in the Tribunal’s own non-standard methodology. 

(c) The Magnitude of the Tribunal’s Over-Awarding of “But For” Dividends 

71. In this section I discuss the magnitude of the over-awarding of “but for” dividends 

resulting from the Tribunal’s use of its own non-standard methodology. 

72. The Tribunal’s failure to take account of the inverse relationship between the growth in 

Yukos’ equity value and its dividend yield is illustrated in the graph below.  This graph 

shows for each year from 2005 to 2014 (a) Yukos’ dividend yield (based on (i) the amount 

of the “but for” dividends that, according to the Tribunal, Yukos would have paid in each 
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value and its “but for” dividends.  As this graph shows, the amount of Yukos’ “but for” 

dividends as determined by the Tribunal is more than three and a half times the amount of 

the dividends that would be consistent with the historical dividends paid by comparable 

Russian oil and gas companies. 

76. The graph below illustrates the combined effect of the Tribunal’s failure to take account of 

the necessary connection between the Tribunal’s determination that Yukos’ “but for” 

equity value would have tracked that of the companies in the RTS Index, and the inverse 

relationship between the growth in a company’s equity value and its dividend yield.  The 

graph shows for 2008 and for each year thereafter a significant discrepancy between (a) the 

total weighted average historical rate of return (percentage change in equity value, plus 

dividend yield) of the companies in the RTS Index, and (b) Yukos’ total “but for” rate of 

return based on the findings made by the Tribunal.  If, as the Tribunal concluded, Yukos’ 

“but for” equity value grew at the same rate as that of the companies in the RTS Index, and 

Yukos was in all relevant respects comparable to the companies in the RTS Index, then 

Yukos’ total “but for” rate of return could not have significantly exceeded the historical 

rate of return of the companies in the RTS Index. 

77. One necessary consequence of this inconsistency is that Yukos’ “but for” equity value and 

its “but for” dividends as found by the Tribunal cannot both be correct.  Yukos could either 

have paid higher dividends and had a lower equity value in 2014, or paid lower dividends 

and had a higher equity value in 2014, but could not have paid both higher dividends and 

had a higher equity value in 2014. 
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DCF model (used in calculating Yukos’ “but for” dividends) with elements taken from his 

comparable companies model and the RTS Index (used to independently determine Yukos’ 

“but for” equity value).  I then accounted for (a) the interest awarded by the Tribunal on 

those economically unwarranted dividends, (b) Claimants’ ownership interest in Yukos, 

and (c) the Tribunal’s assessment of Yukos’ own contributory fault.  My calculations show 

that the damages awarded to Claimants in respect of Yukos’ “but for” dividends and the 

interest on those dividends should have been not more than USD 7.26 billion, as opposed 

to the USD 27.48 billion actually awarded by the Tribunal.  My calculations in support of 

these figures are set out in Appendix A.1. 

(d) The Fundamental Defects in Mr Kaczmarek’s 2007 and 2012 DCF Models  

80. I now address why it was inappropriate for the Tribunal to have used Mr Kaczmarek’s 

2012 DCF model even as the “starting point” for its determination of Yukos’ “but for” 

dividends.  This model represented an updated version of Mr Kaczmarek’s 2007 DCF 

model, with some (but not all) of his prior forecasts and projections replaced by post-2007 

historical data (but not Yukos’ historical data).60  As discussed above at paragraphs 32 to 

33, the Tribunal concluded that “little weight should be given” to his 2007 DCF model, 

that it was not “sufficiently reliable to ground a determination of damages for this case,” 

and that “his DCF analysis had been influenced by his own pre-determined notions as to 

what would be an appropriate result.” 61   As also noted above, the Tribunal further 

determined that it was “unable to disassociate [the cash flows in his 2012 DCF model] 

from Claimants’ [2007] DCF model, which was convincingly criticized by Respondent’s 

expert and its counsel.”62 

81. In the case of his 2007 DCF model – the only one presented by Claimants as the basis for 

calculating their damages – the Tribunal expressly rejected its use for that purpose, and the 

same defects in his 2012 DCF should have led to its being rejected as well.  In light of the 

                                                 
60  Because Yukos did not exist as a going concern during the relevant period, certain of the cash-flow related 

figures that would have been unique to Yukos – such as its long term debt – were premised on Mr 
Kaczmarek’s assumptions even in his “historical” model.  Second Kaczmarek Report Appendix AJ.4 note 
12.  All of the figures for 2012, 2013 and 2014, moreover, are Mr Kaczmarek’s projections, not historical 
figures. 

61  Final Awards ¶ 1785. 
62  Final Awards ¶ 1799. 
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fundamental problems with his DCF models that the Tribunal itself acknowledged, I do not 

believe the Tribunal was justified in using Mr Kaczmarek’s 2012 DCF model as its 

“starting point” for determining Yukos’ “but for” dividends. 

82. I will limit myself to only one example of the economically implausible results generated 

by Mr Kaczmarek’s 2012 DCF model.  The Tribunal noted that this model used historical 

post-2007 data in place of some of the forecasts that were included in his 2007 DCF 

model.63  In the case of Mr Kaczmarek’s 2007 DCF model, the oil price was based on the 

forecast he made in 2007, which did not anticipate the Great Recession that began in 2008.  

By contrast, Mr Kaczmarek’s 2012 DCF model is based on actual post-2007 oil prices.  

This difference can be seen, for example, in the two prices shown for a barrel of oil in 2009, 

with Mr Kaczmarek’s 2007 DCF model projecting a price per barrel of roughly USD 84, 

and his 2012 model showing the historical price of USD 60 per barrel, reflecting that 

year’s significant downturn in the global economy.64 

83. Mr Kaczmarek’s two DCF models also differed as to the amount of oil produced by Yukos 

in 2009, with his 2007 DCF model projecting total production of 102,084,601 tons and his 

2012 DCF model using the 92,847,111 tons actually produced that year by Yukos’ 

principal former production subsidiaries under Rosneft’s ownership.65 

84. The graphs below show the amounts of Yukos’ free cash flow to equity for 2009 generated 

by Mr Kaczmarek’s 2007 and 2012 DCF models, as well as the oil price and production 

data that were used in those models as discussed above.  The price of a barrel of oil and the 

amount of oil produced by Yukos were by far the principal determinants of the company’s 

free cash flow to equity.  The free cash flow to equity figures included in Mr Kaczmarek’s 

2007 DCF model shows Yukos having USD 7.44 billion of free cash flow to equity in 

2009.  Implausibly, even though the historical price of a barrel of oil in 2009 and the 

historical amount of oil reportedly produced that year by Yukos’ former production 

subsidiaries, which were used in his 2012 DCF model, are both lower than the comparable 

assumed figures for 2009 that were used in his 2007 DCF model, his 2012 DCF model 

                                                 
63  Final Awards ¶ 1794. 
64  Second Kaczmarek Report Appendices J.13 and AJ.13. 
65  Second Kaczmarek Report Appendices J.10 and AJ.10. 
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able to establish the relevant figures on the basis of Mr Kaczmarek’s methodology, using 

data provided elsewhere in Mr Kaczmarek’s reports.” 67   

87. The Tribunal then explained that to “calculate Yukos’ free cash flow to equity, Mr 

Kaczmarek uses the following formula:  Free cash flow to equity = Free cash flow to the 

Firm – Tax-adjusted interest payments + Change in net debt + 20 percent of Sibneft 

dividends.” 68  In fact, for each of these inputs the Tribunal simply copied the projections 

and forecasts made in Mr Kaczmarek’s 2012 DCF model, as shown by the figures and 

extract from the Final Awards set out below. 

 Free Cash Flow To The Firm 
(USD) 

 2012 DCF Model69  Tribunal70 
2012 8,650,212,831 8,650,212,831 
2013 7,838,948,724 7,838,948,724 
2014 7,330,053,779 7,330,053,779 

 
 Tax-Adjusted Interest Payments 

(USD Dollars) 
 2012 DCF Model71 Tribunal72 

2012 -381,230,527 -381,230,527 
2013 -375,218,163 -375,218,163 
2014 -373,949,497 -373,494,497 

 
 Change in Net Debt 

(USD) 
 2012 DCF Model73 Tribunal74 

2012 -19,498,383 -19,498,383 
2013 18,542,647 18,542,647 
2014 71,015,532 71,015,532 

 
                                                 
67  Final Awards ¶ 1795.  
68  Final Awards ¶ 1796. 
69  Second Kaczmarek Report, Appendix AJ.2. 
70  Final Awards Table T4. 
71  Second Kaczmarek Report, Appendix AJ.2. 
72  Final Awards Table T5 at A-10. 
73  Second Kaczmarek Report, Appendix AJ.4; calculated as the annual change in Yukos’ total long- and 

short-term debt, less cash. 
74  Final Awards Table T6 at A-11. 
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Sibneft Dividends: “For the years 2012 through 2014, the Tribunal has assumed that the 

Sibneft dividends would have been equal to those paid in 2010.”75 

88. The Tribunal’s determination of Yukos’ post-2011 dividends was thus based solely on the 

projected cash flows included in Mr Kaczmarek’s 2012 DCF model.  As I indicated above, 

the Tribunal noted with respect to these cash flows that it was “unable to dissociate them 

from Claimants’ DCF model, which was convincingly criticized by Respondent’s expert 

and its counsel.”76 

89. Set out below is a table showing the annual amount of Yukos’ “but for” dividends that, 

according to the Tribunal, Yukos would have paid (a) based on Mr Kaczmarek’s 2012 

DCF model, (b) based on the illustrative “corrections” I made to his 2007 DCF model (if 

all of my “corrections” had been accepted by the Tribunal), and (c) as determined by the 

Tribunal.  This is the same table as is found in paragraph 1811 of the Final Awards.77 

                                                 
75  Final Awards ¶ 1796. 
76  Final Awards ¶ 1799 and n. 2397. 
77  The Tribunal’s table implies that Mr Kaczmarek’s figures and my figures are comparable in an 

economically meaningfully way.  My figures reflect the illustrative corrections I made to Mr Kaczmarek’s 
2007 DCF model, which valued Yukos as of 21 November 2007 and was based almost entirely on future 
projections and forecasts.  By contrast, Mr Kaczmarek’s figures are drawn from his 2012 DCF model, 
which valued Yukos as of 1 January 2012 and was based partly on historical data and partly on future 
projections and forecast.  I cannot think of any economically meaningful conclusion that could be arrived at 
by comparing the free cash flow to equity figures generated by Mr Kaczmarek’s largely ex ante 2007 DCF 
model (relative to 2014) with the comparable figures generated by his largely ex post 2012 DCF model.  In 
my view, these two sets of figures have as much in common as chalk and cheese.  
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90. This table shows that for each year from 2004 to 2011 the amount of Yukos’ “but for” 

dividend as determined by the Tribunal is less than the amount of the “but for” dividend 

for that year that the Tribunal attributes to my “corrected” figures.78  In contrast, the 

starting point for the Tribunal’s determination of Yukos’ “but for” dividends for 2012, 

2013 and the first half of 2014 was solely Mr Kaczmarek’s projections and forecasts, and 

for each of those years the amount of Yukos’ “but for” dividend as determined by the 

Tribunal is greater than the amount of the “but for” dividend that the Tribunal attributes to 

my “corrected” figures. 

91. To give a numerical sense of the effect of the different approach adopted by the Tribunal in 

determining Yukos’ post-2011 dividends, the total amount of Yukos’ “but for” dividends 

for the years 2004 to 2011 as determined by the Tribunal is 17.295% less than the total 

amount of the dividends for those years that the Tribunal attributes to my figures.  If, in 

determining Yukos’ post-2011 dividends, the Tribunal had reduced the amount of the 

dividends for those years that the Tribunal attributes to my figures by 17.295%, the total 

                                                 
78  The figures included in the “Dow” column are based on corrections I made to demonstrate that Mr 

Kaczmarek’s DCF model was not useful for any purpose.  The purpose of my “corrections” to certain 
errors in that model was to demonstrate its arbitrariness and unreliability.  As I said in my second report, in 
my view his model is “so error filled, and dependent on assumptions and unknowable data,” that no 
corrections could make its outputs reliable or useful.  Second Dow Report ¶¶ 316-317. 
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amount of Yukos’ “but for” dividends for 2012, 2013 and the first half of 2014 would have 

been USD 6.767 billion, or USD 4.233 billon less than the USD 11.0 billion that was in 

fact determined by the Tribunal for those years. 

(f) The Tribunal Did Not Provide Any Reason for the Size of the Adjustments It 

Made to Yukos’ “But For” Dividends  

92. The Tribunal adjusted the amount of Yukos’ “but for” dividends that it derived from Mr 

Kaczmarek’s figures and from my supposedly “corrected” figures to take account of the 

three factors listed below that, according to the Tribunal, neither Mr Kaczmarek nor I had  

addressed.   

(a) the risk that Yukos’ cash flows might have been subject to significant 

additional taxes if Yukos had remained a private company; 

(b) the risk, acknowledged by Yukos, that it might in the future need to reduce the 

amount of its dividends due to changes in Russian law or its interpretation; and 

(c) the risks associated with what the Tribunal referred to as Yukos’ “complex” 

and “opaque structure” and, in particular, the risk that Yukos would have diverted a 

portion of its future earnings to offshore companies wholly owned by Yukos, so as 

not to share those earnings with the company’s own minority shareholders.79 

93. The Tribunal did not, however, provide any reason for the size of the adjustments it made 

to Yukos’ “but for” dividends.  These adjustments amounted to USD 22.213 billion in the 

case of Mr Kaczmarek’s figures and USD 4.293 billion in the case of my “corrected” 

figures. 

94. I was surprised that the Tribunal made USD 22.213 billion of dividend adjustments 

without providing any analysis to support the size of its adjustments.  This is a very large 

sum in any context, and I feel that the Tribunal should have consulted Mr Kaczmarek and 

me to obtain our views before making such a large adjustment. 

                                                 
79  Final Awards ¶¶ 1803-1808 
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95. As discussed above at paragraphs 45 to 46, the Tribunal’s adjustments included some of 

my correction to Mr Kaczmarek’s DCF model, as well as three further adjustments made 

by the Tribunal on its own initiative.  Because the Tribunal did not indicate the size of any 

of its individual adjustments, I am not able to assess whether any individual adjustment, or 

the total adjustment, to Mr Kaczmarek’s figures made by the Tribunal has a proper 

economic basis. 

G. The Tribunal’s Calculation of Yukos’ “But For” Equity Value  

96. The damages awarded by the Tribunal included Claimants’ interest in Yukos’ “but for” 

equity value on 30 June 2014, less 25% of that amount, reflecting the Tribunal’s 

assessment of Claimants’ own contributory fault.  In determining Yukos’ 2014 “but for” 

equity value, the Tribunal first estimated Yukos’ 2007 “but for” equity value using my 

partially corrected version of Mr Kaczmarek’s comparable companies model, and then 

adjusted that value to reflect the weighted average change in the value of the companies in 

the RTS Index between 21 November 2007 and 30 June 2014. 

97. The Tribunal’s approach to determining Yukos’ “but for” 2007 equity value was non-

standard in two respects. 

First, as noted in paragraph 37 above, the Tribunal adopted as Yukos’ 2007 “but for” 

equity value a figure that I had presented to illustrate why his comparable companies 

model was unreliable and should not be used to determine that value. 

Second, the Tribunal determined Yukos 2007 “but for” equity value figure using only 

my partially corrected version of Mr Kaczmarek’s comparable companies model, even 

though (a) that model’s equity value depended on Yukos’ earnings and EBITDA taken 

from Mr Kaczmarek’s DCF model, and (b) the Tribunal, in calculating Yukos’ “but for” 

dividends, adjusted his DCF figures in ways that reduced Yukos’ 2007 “but for” earnings 

and EBITDA.  This reduction should have also reduced Yukos’ “but for” equity value, but 

did not do so in the Tribunal’s methodology, because the Tribunal determined Yukos’ “but 

for” equity value and dividends independently of each other. 
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(a) The Tribunal’s Use of the Figure That I Presented to Show Why Mr 

Kaczmarek’s Comparable Companies Model Should Not be Used to Value Yukos 

98. After rejecting Mr Kaczmarek’s DCF and comparable transaction models, the Tribunal 

decided to use his comparable companies model to value Yukos, explaining: 

By contrast to all of the other methods canvassed above, the Tribunal does have a 
measure of confidence in the comparable companies method as a means of 
determining Yukos’ value.  While Professor Dow stated at the Hearing that he had 
not performed an analysis sufficient to fully endorse the figure resulting from his 
corrections to Claimants’ comparable companies approach, he agreed that it ‘could 
be a useful valuation.’  The Tribunal for its part finds that the comparable companies 
method is, in the circumstances, the most tenable approach to determine Yukos’ 
value as of 21 November 2007, and therefore the starting point for the Tribunal’s 
further analysis.80 

99. It will be helpful if I provide some further background to the Tribunal’s decision.  As 

briefly discussed at paragraphs 25 to 30 above, in my Second Report I illustrated the 

unreliability of Mr Kaczmarek’s comparable companies model by showing that Yukos’ 

2007 “but for” equity value would be reduced by roughly one third if only two 

“comparability” changes were made to his model.  This criticism related to the “multiples” 

used in Mr Kaczmarek’s comparable companies model.  I also noted that this reduction did 

not reflect the further reduction required by this model’s use of the erroneous outputs of Mr 

Kaczmarek’s DCF model.  This criticism related to the cash flows and earnings figures to 

which Mr Kaczmarek’s “multiples” were applied in his comparable companies model.  In 

stating that “Mr Kaczmarek’s models are so badly designed and so riddled with errors and 

inconsistent, weakly supported, or totally unsupported assumptions that it is not realistic 

for me to fully correct his model,” and that the purpose of my “corrections” was “to 

illustrate the extent to which Mr Kaczmarek’s analysis is unreliable and to indicate by 

order of magnitude the extent of his errors,”81 I could not have been clearer that my partial 

“correction” of his comparable companies figure was still not “correct.”82 

                                                 
80  Final Awards ¶ 1787. 
81  Dow Second Report ¶ 7 (emphasis supplied). 
82  Although I did not correct the cash flow and earnings figures to which Mr Kaczmarek’s “multiples” were 

applied, these figures originated from his DCF model, which I did criticize and which the Tribunal rejected 
as unreliable.  The Tribunal nevertheless relied on the figures included in his DCF model, making some 
adjustments which I discus below. 
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100. The Tribunal nonetheless adopted my figure – offered to illustrate why Mr Kaczmarek’s 

comparable companies model should not be used to determine Yukos’ 2007 “but for” 

equity value – as “the best available estimate for what Yukos would have been worth on 21 

November 2007 but for the expropriation.”83   

101. I find the Tribunal’s decision very surprising, and I regard the Tribunal’s “best estimate” of 

Yukos’ 2007 “but for” equity value to be incorrect and its use of that estimate as a 

valuation for Yukos to be unjustified. 

102. Although not essential to my conclusion concerning the Tribunal’s decision, I would like 

to briefly address the Tribunal’s account of what I said at the hearing in The Hague about 

the comparable companies figure adopted by the Tribunal.  At paragraph 1787 of the Final 

Awards, the Tribunal stated: “While Professor Dow stated at the Hearing that he had not 

performed an analysis sufficient to fully endorse the figure from his corrections to 

Claimants’ comparable companies approach, he agreed that it ‘could be a useful 

valuation.’”84 

103. To say that a valuation could be “useful” means to me only that it could be of assistance in 

determining a company’s value, not that it should be “used” on its own as the entire 

valuation.  I also did not state at the hearing that I could not “fully” endorse this figure, but 

rather “I do not think it would be responsible of me to endorse them for a purpose that they 

weren’t reported in [my report] as being useful for.”85 

(b) The Tribunal’s Failure to Adjust Yukos’ “But For” Equity Value to Reflect the 

Adjustments It Made in Determining Yukos’ “But For” Dividends 

104. In determining Yukos’ “but for” dividends, the Tribunal adjusted on its own initiative both 

the free cash flow to equity figures included in Mr Kaczmarek’s 2012 DCF model, as well 

as what the Tribunal referred to as my “corrections” to his figures.  The Tribunal’s own 

adjustments and my “corrections” both would have reduced Yukos’ 2007 “but for” 

earnings” and EBITDA.  As I explained at paragraphs 19 to 20 above, a reduction in 

Yukos’ hypothetical 2007 earnings or EBITDA would also have reduced Yukos’ 2007 “but 

                                                 
83  Final Awards ¶ 1784. 
84  Final Awards ¶ 1787 (emphasis supplied). 
85  Dow Testimony, Hr’g Transcript Day 12, 48. 
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for” equity value under the comparable companies model used by the Tribunal.  The 

Tribunal nonetheless decided, in estimating Yukos’ 2007 “but for” equity value, not to 

make the same adjustments to Yukos’ 2007 earnings and EBITDA. 

105. In particular, the Tribunal made two different types of adjustments to the free cash flow to 

equity figures included in Mr Kaczmarek’s 2012 DCF model in fixing the amount of 

Yukos’ “but for” dividends. 

First, the Tribunal accepted some of my “corrections” to Mr Kaczmarek’s DCF 

model, “notably those related to the interpretation of the historical information”86 he used 

in his 2012 DCF model.  The Tribunal also specifically noted that it accepted my 

“corrections” of Mr Kaczmarek’s underestimation of Yukos’ transportation costs and 

“certain operating expenses.”87 

Second, the Tribunal found that neither Mr Kaczmarek nor I had adequately taken 

into account three additional risks that would have affected Yukos’ free cash flow to 

equity.88  In particular, the Tribunal concluded that the free cash flow to equity figures 

included in Mr Kaczmarek’s 2012 DCF model, and then “corrected” by me to the extent 

accepted by the Tribunal, should be further adjusted to reflect the three additional risks 

referred to in paragraph 92 above. 

106. The Tribunal’s correction of Yukos’ transportation costs and certain other operating 

expenses, and its downward adjustment of Yukos’ “but for” dividends based on the likely 

diversion of a portion of its earnings and its payment of higher taxes, would all have 

reduced Yukos’ 2007 “but for” earnings and EBITDA, and thus also have reduced Yukos’ 

2007 “but for” equity value.  The Tribunal nonetheless decided not to take these 

adjustments into account in determining Yukos’ 2007 “but for” equity value. 

107. For the reasons explained below, it is not possible to quantify precisely the effect of this 

flaw in the Tribunal’s approach.  I am able, however, to demonstrate on conservative 

assumptions that this decision resulted in the overstatement of Yukos’ 2007 “but for” 

equity value by not less than USD 3.854 billion. 

                                                 
86  Final Awards ¶ 1800. 
87  Final Awards ¶ 1801. 
88  Final Awards ¶ 1803. 
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108. The Tribunal did not provide a comprehensive list of my “corrections” that it accepted or a 

quantitative breakdown of the further adjustments it made on its own initiative.  All that 

can be definitively said is that my two accepted “corrections” that were specifically 

identified by the Tribunal – Mr Kaczmarek’s underestimation of Yukos’ transportation 

expenses and “certain operating expenses” – would both have reduced the company’s 2007 

“but for” earnings and EBITDA. 

109. The Tribunal did include a table at paragraph 1811 of the Final Awards (reproduced at 

paragraph 89 above), listing the amount of the “but for” dividend that, according to the 

Tribunal, Yukos would have paid in each year based on (a) Mr Kaczmarek’s figures, (b) 

my “corrections” to his figures (assuming, contrary to fact, that the Tribunal had accepted 

all of my “corrections”), and (c) the Tribunal’s own further adjustments.  For each year, the 

difference between Mr Kaczmarek’s figure and the Tribunal’s figure represents the total 

USD amount of the adjustments made by the Tribunal.  This difference thus reflects both 

my “corrections” of Mr Kaczmarek’s figures (to the extent accepted by the Tribunal) and 

the Tribunal’s own further adjustments.  For 2007, the difference between Mr Kaczmarek’s 

figure and the Tribunal’s figure is USD 2.484 (USD 8.484 – 6). 

110. However, not all of the adjustments made by the Tribunal on its own initiative would have 

reduced the amount of the company’s 2007 “but for” earnings or EBITDA, and thus also 

have reduced the company’s 2007 “but for” equity value.  Of the three adjustments made 

by the Tribunal on its own initiative: 

(a) the diversion of a portion of Yukos’ 2007 “but for” earnings would have 

reduced both the amount of Yukos’ 2007 “but for” earnings and EBITDA; 

(b) an increase in Yukos’ 2007 “but for” taxes would have reduced its 2007 “but 

for” earnings but not its 2007 “but for” EBITDA (because the reduction in 

Yukos’ EBITDA resulting from the reduction in its earnings would have been 

precisely offset by the increase in its taxes); and  

(c) a reduction in Yukos’ 2007 “but for” dividend resulting from a change in 

Russian law would not have reduced its 2007 “but for” earnings or EBITDA 

(because a company pays its dividends from its earnings). 
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111. In describing the three further adjustments that it made on its own initiative, the Tribunal 

indicated the economic significance it attached to each adjustment.  In order of economic 

significance, the Tribunal (a) referred to the risk that Yukos would divert a portion of its 

earnings to its opaque off-shore structure as “perhaps” the “most significant…” risk, (b) 

described the risk that Yukos would be subject to increased taxes as “significant,” and (c) 

was silent on the significance of the risk that Yukos would have to reduce its dividends due 

to a change in Russian law.89 

112. I take this to mean that the Tribunal assigned the greatest economic significance to the risk 

of a diversion of earnings, intermediate economic significance to the risk of additional 

taxes, and the smallest economic significance to the risk of a change in the company’s 

dividend policy.  But because the Final Awards are not entirely clear on this point, I have 

conservatively assumed that each risk reduced Yukos’ 2007 “but for” free cash flow to 

equity by one-third of the USD 2.484 billion total adjustment made by the Tribunal to Mr 

Kaczmarek’s 2007 “but for” dividend – or by USD 828 million (USD 2.484 billion/3) in 

the case of each risk. 

113. This is a conservative assumption not only because the Final Awards assigned greater 

economic significance to both the risk of diverted earnings (which would have reduced 

Yukos 2007 “but for” earnings and EBITDA) and the risk of additional taxes (which would 

have reduced Yukos’ “but for” earnings), but also because it assigns no weight at all to my 

“corrections” of Yukos’ transportation and operating expenses, which would have reduced 

both Yukos’ 2007 “but for” earnings and EBITDA. 

114. On these assumptions, which I regard as conservative, the Tribunal should have: 

(a) reduced Yukos’ 2007 “but for” earnings by at least USD 1.656 billion (USD 

828 million + USD 828 million) to reflect the risk that Yukos would have 

diverted a portion of its earnings and would have paid higher taxes as a private 

company; and 

(b) reduced Yukos’ 2007 “but for” EBITDA by at least USD 828 million to reflect 

the risk that Yukos would have diverted a portion of its earnings to its off shore 

structure. 
                                                 
89  Final Awards ¶ 1803-1812. 
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115. If Yukos’ 2007 “but for” equity value is calculated using the same comparable companies 

model and the same inputs as were used by the Tribunal, save that (a) Yukos’ 2007 “but 

for” earnings are reduced by USD 1.656 billion, and (b) the company’s 2007 “but for” 

EBITDA is reduced by USD 828 million, Yukos’ 2007 “but for” equity value would have 

been USD 57.221 billion, or USD 3.854 billion less than the USD 61.076 billion found by 

the Tribunal.90  My calculations in support of these figures are set out in Appendix B.1. 

116.  If Yukos’ 2007 “but for” equity value is further adjusted to reflect (a) the change in the 

RTS Index between 21 November 2007 and 30 June 2014, (b) Claimant’s ownership 

interest in Yukos, and (c) the Tribunal’s assessment of Claimants’ own contributory fault, 

the damages awarded to Claimants in respect of Yukos’ equity value should have been not 

more than USD 21.115 billion, or at least USD 1.422 billion less than the amount actually 

awarded to Claimants.  It should be stressed that this figure represents a conservative lower 

bound on the economically unwarranted damages awarded to Claimants in respect of their 

interest in Yukos’ “but for” equity value, both for the reason explained directly above and 

because my calculation does not take account of the Tribunal’s conclusion that Yukos 

would likely have diverted a portion of its earnings to its “complex” and “opaque” off 

shore structure.  This would have further reduced Yukos’ earnings and EDITDA, and 

hence further reduced its “but for” equity value.  My calculations in support of these 

figures are set out in Appendix B.2, and are based on the same methodology and inputs 

that were used by the Tribunal, save for the reductions in the company’s 2007 “but for” 

earnings and EBITDA that the Tribunal itself accepted in determining the amount of 

Yukos’ 2007 “but for” dividend. 

 

 Signed: 8 November 2014 

________________ 
James Dow 

                                                 
90  In re-calculating Yukos’ 2007 “but for” equity value, I have also used the same 90/10 equity/debt capital 

structure assumed by the Tribunal.  Final Awards ¶ 1783.  
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Appendices 



Year

Yukos Dividends 
Fixed by the 

Tribunal

RTS Oil 
& Gas 
Index

Tribunal's Implied 
Equity Value of 

Yukos

Tribunal's 
Yukos 

Dividend 
Yield 

RTS 
Weighted 

Average 
Dividend 

Yield

Yukos Dividends 
Consistent with 
RTS Oil & Gas 

Index

Interest on RTS-
Consistent 

Dividends to 30 
June 2014

[1] [2] [3] [4] [5] [6] [7]

2004 2,500,000,000$     112.47 25,650,467,610$        9.75% 3.02% 773,861,483$       $    249,152,443 
2005 3,500,000,000$     101.04 23,043,684,959$        15.19% 3.29% 757,166,937$       $    218,117,080 
2006 3,500,000,000$     188.48 42,985,686,273$        8.14% 1.42% 610,854,230$       $    155,266,928 
2007 6,000,000,000$     283 97 64,763,610,627$        9.26% 1.42% 922,870,956$       $    203,299,243 
2008 6,000,000,000$     286 94 65,440,963,600$        9.17% 1.71% 1,117,188,900$    $    208,244,011 
2009 5,000,000,000$     96.18 21,935,289,186$        22.79% 3.68% 806,587,135$       $    123,012,604 
2010 3,500,000,000$     186.02 42,424,646,438$        8.25% 2.23% 945,165,542$       $    112,115,537 
2011 4,000,000,000$     196 97 44,921,957,901$        8.90% 2.82% 1,267,790,560$    $    107,419,894 
2012 5,000,000,000$     180 29 41,117,834,137$        12.16% 4.38% 1,801,706,125$    $      61,059,821 
2013 4,000,000,000$     211 18 48,162,761,180$        8.31% 4.03% 1,939,553,935$    $      98,606,922 
2014 2,000,000,000$     206.41 47,074,891,255$        4.25% 2.60% 1,222,626,614$    $      20,723,521 

Total [A] 45,000,000,000$   12,165,372,415$ 1,557,018,003$  

Average of Annual Yields [B] 10.56% 2.78%
Claimants' Share of Total [C] 31,723,467,658$   8,576,173,297$   1,097,644,672$  

Contribution of Total to 
Damages Award [D] 23,792,600,744$   

6,432,129,973$   823,233,504$     

Total Interest on Dividends 
Awarded by the Tribunal

[E] 3,691,205,228$     

Total Dividends and 
Interest Awarded by the 
Tribunal

[F] 27,483,805,972$   

Total Dividends and 
Interest Consistent with 
RTS Oil & Gas Index

[G] 7,255,363,477$     

Excess Dividends and 
Interest Awarded by the 
Tribunal

[H] 20,228,442,495$   

Sources and Notes:

[B]: Average Annual Yields reflects the simple average of the values in column [4] or column [5], respectively.

Appendix A.1 - Comparison Of Dividend Yields

[2]: RTS Oil & Gas Index figures reflect the index close value on the last trading day of the preceding year, as reflected at 
http://moex.com/en/index/stat/dailyhistory.aspx?code=RTSog.
[3]: Tribunal's Implied Equity Value of Yukos figures equals the closing value of the RTS Oil & Gas Index reflected in column [2] divided by the closing 
value of the RTS Oil & Gas Index on 21 November 2007 (i.e., 267.8), multiplied by the equity value of Yukos on 21 November 2007 as fixed by the 
Tribunal (i.e., USD 61.076 billion).  See  Final Awards ¶¶ 1815, 1821.

[5]: Calculated by multiplying the dividend yield of each of the companies comprising the index in that year by the weighting that company's equity value 
is given in the calculation of the RTS Oil & Gas Index, and taking the sum of those figures.  For the period 2005 through 2010, these weightings are 
available at http://moex.com/a912.  For the period thereafter, they are drawn from http://moex.com/en/index/RTSog/constituents/. The dividend yield of 
each firm in a given year is based on the dividends per share declared by the firm in that year divided by the firm's share price at the beginning of the 
following year, based on dividends reported on Bloomberg and share prices from the Moscow Exchange and, where necessary, other sources.  For the 
year 2004, for which the data necessary to complete this analysis was not available, the figure in column [5] reflects the simple average of the values in 
column [5] for the remaining years.

[7]: Interest on RTS-Consistent Dividends to 30 June 2014 is the result of applying the Tribunal's interest factors (as reported in Final Awards Table T7, 
Annexes, page A-12) to the Yukos Dividends Consistent With RTS Oil & Gas Index (i.e., column [6]).

[6]: Yukos Dividends Consistent With RTS Oil & Gas Index = [5] x [3]. 

[1]: Yukos Dividends drawn from Final Awards ¶ 1811.

[4]: Tribunal's Yukos Dividend Yield = [1] / [3].

[A]: Total reflects the sum of the values in column [1], [6], or [7], respectively.

[E]: Total Interest on Dividends Awarded by the Tribunal equals the Tribunal's total interest on Yukos Dividends (drawn from Final Awards Table T3), 
multiplied by the Claimants' total interest in Yukos (70.4965947960625%), reduced by 25% to account for Claimants' contributory fault as determined by 
the Tribunal.
[F]: Total Dividends and Interest Awarded by the Tribunal = column [1] of row [D] + [E].
[G]: Total Dividends and Interest Consistent with RTS Oil & Gas Index equals column [6] of row [D] plus column [7] of row [D].

[H]: Excess Dividends and Interest Awarded by the Tribunal equals [F] - [G].

[C]: Claimants' Share of Total equals the Total Dividends or Interest in row [A] multiplied by the Claimants' total interest in Yukos 
(70.4965947960625%).  See Final Awards ¶ 1816.

[D]: Contribution of Total to Damages Award is the Claimants' pro rata share of Total Interest or Dividends in row [C] reduced by 25% to account for 
Claimants' contributory fault as determined by the Tribunal. See  Final Awards ¶ 1827.



Appendix A.2 - Total Cumulative Returns Since 21 November 2007 
As Implied By The Tribunal's Award

Index Date

RTS Oil & 
Gas Index 
Value on 

Index Date
Tribunal's Yukos 

Dividend Yield 

Implied 
Dividend 
Value per 

Index Unit

Implied 
Interest 

Amount per 
Index Unit

Total 
Cumulative 

Value per 
Index Unit

Total 
Cumulative 

Return

[1] [2] [3] [4] [5] [6]

11/21/2007 267.80 $267.80

12/31/2007 286.94 9.17% $26.31 $0.00 $313.25 17.0%

12/31/2008 96.18 22.79% $21.92 $0.89 $145.30 -45.7%

12/31/2009 186.02 8.25% $15.35 $1.63 $252.12 -5.9%

12/31/2010 196.97 8.90% $17.54 $2.15 $282.77 5.6%

12/31/2011 180.29 12.16% $21.92 $2.75 $290.76 8.6%

12/31/2012 211.18 8.31% $17.54 $3.49 $342.68 28.0%

12/31/2013 206.41 4.25% $8.77 $4.09 $350.77 31.0%

6/30/2014 203.75 $348.11 30.0%

Sources and Notes:

[2]: See  Appendix A.1, column [4].
[3]: Implied Dividend Value per Index Unit = [2] x [1].
[4]: The Implied Interest Amount per Index Unit in each year is equivalent to the rate of pre-award interest fixed 
by the Tribunal (i.e., 3.389%) multiplied by the sum of the Implied Dividend Value per Index Unit (i.e., column 
[3]) for the prior years.
[5]: Total Cumulative Value per Index Unit in each year reflects the RTS Oil & Gas Index Value set forth in 
column [1] plus (a) the sum of the Implied Dividend Value per Index Unit (i.e., column [3]) for all preceding 
years and (b) the sum of the Implied Interest Amount per Index Unit (i.e., column [4]) for all preceding years.

[6]: Total Cumulative Return = [5] / $267.80, expressed as a percentage.  $267.80 is the value of the RTS Oil & 
Gas Index on 21 November 2007.

[1]: RTS Oil & Gas Index figures reflect the index close value as of the Index Date, as reflected at 
http://moex.com/en/index/stat/dailyhistory.aspx?code=RTSog.



Appendix A.3 - Actual Total Cumulative Returns Since 21 November 2007
Of the RTS Oil & Gas Index

Index Date

RTS Oil & 
Gas Index 
Value on 

Index Date

RTS Weighted 
Average Dividend 

Yield

Implied 
Dividend 
Value per 

Index Unit

Implied 
Interest 

Amount per 
Index Unit

Total 
Cumulative 

Value per 
Index Unit

Total 
Cumulative 

Return

[1] [2] [3] [4] [5] [6]

11/21/2007 267.80 $267.80

12/31/2007 286.94 1.71% $4.90 $0.00 $291.84 9.0%

12/31/2008 96.18 3.68% $3.54 $0.17 $104.78 -60.9%

12/31/2009 186.02 2.23% $4.14 $0.29 $199.05 -25.7%

12/31/2010 196.97 2.82% $5.56 $0.43 $215.99 -19.3%

12/31/2011 180.29 4.38% $7.90 $0.61 $207.82 -22.4%

12/31/2012 211.18 4.03% $8.50 $0.88 $248.10 -7.4%

12/31/2013 206.41 2.60% $5.36 $0.59 $249.27 -6.9%

6/30/2014 203.75 $246.61 -7.9%

Sources and Notes:

[2]: See  Appendix A.1, column [5].
[3]: Implied Dividend Value per Index Unit = [2] x [1].
[4]: The Implied Interest Amount per Index Unit in each year is equivalent to the rate of pre-award interest fixed 
by the Tribunal (i.e., 3.389%) multiplied by the sum of the Implied Dividend Value per Index Unit (i.e., column 
[3]) for the prior years.

[5]: Total Cumulative Value per Index Unit in each year reflects the RTS Oil & Gas Index Value set forth in 
column [1] plus (a) the sum of the Implied Dividend Value per Index Unit (i.e., column [3]) for all preceding 
years and (b) the sum of the Implied Interest Amount per Index Unit (i.e., column [4]) for all preceding years.

[6]: Total Cumulative Return = [5] / $267.80, expressed as a percentage. $267.80 is the value of the RTS Oil & 
Gas Index on 21 November 2007.

[1]: RTS Oil & Gas Index figures reflect the index close value as of the Index Date, as reflected at 
http://moex.com/en/index/stat/dailyhistory.aspx?code=RTSog.



Multiple
Weighted Average 

Multiple Value

Yukos 2007
Reserves, Production, 

EBITDA, Earnings 
(millions) Yukos Implied EV (millions)

EV/Proven Reserves  [1a] 4.2 $13,749 $57,790
EV/Production [1b] 84.1 $630 $53,007
EV/EBITDA [1c] 5.3 $13,041 $69,211
P/E [1d] 7.7 $7,846 $66,992

[1e] $6,112
[2a] $67,862
[3a] 90%
[4a] $61,076

EBITDA [5a] -$828
Earnings [5b] -$1,656

EV/Proven Reserves  [6a] 4.2 $13,749 $57,790
EV/Production [6b] 84.1 $630 $53,007
EV/EBITDA [6c] 5.3 $12,213 $64,817
P/E [6d] 7.7 $6,190 $54,258

[1f] $6,112
[2b] $63,580
[3b] 90%
[4b] $57,222

Conservative Estimate of 
Tribunal's overstatement of 
Yukos' equity value on 21 
November 2007

[7] $3,854

Sources and Notes:

[4b]: = [2b] x [3b].  Based on the Tribunal's method with modified inputs.

Implied Yukos 2007 Equity Value:

Value of 20% of Sibneft:

Value of 20% of Sibneft:

Appendix B.1 - Yukos 2007 Comparable Companies Valuation

Average Implied Yukos 2007 Enterprise Value:
Equity Value as a Percentage of Enterprise Value:

Implied Yukos 2007 Equity Value:

Average Implied Yukos 2007 Enterprise Value:
Equity Value as a Percentage of Enterprise Value:

Comparable Companies Valuation Adopted By Tribunal

Adjustments Reflecting The Dividends Fixed By The Tribunal

Comparable Companies Valuation Reflecting Conservative Assumptions Regarding 
The Tribunal's Dividends Adjustments, As Described In My Report

For purposes of this analysis, Yukos' net debt is assumed to be USD 6,658 million, consistent with Mr Kaczmarek's 
assumption.  See  the Second Kaczmarek Report ¶ 69.

[1a] through [1f]: See  Second Dow Report, Appendices 16.1 and 16.2.
[2a]: Implied Yukos 2007 Enterprise Value is equal to the average of [1a] through [1d], plus [1e].

[3a] and [3b]: See  Final Awards ¶ 1783.
[4a]: = [2a] x [3a].  Represents Yukos 2007 Equity Value as determined by the Tribunal. See Final Awards ¶ 1783.

[5a] and [5b]: Changes that the Tribunal should have made to its EBITDA and Earnings figures based on its conclusions 
regarding Yukos' free cash flow to equity.  These changes are explained in detail in the text of my report. See ¶¶ 109-115.
[6a] and [6b]: Identical to [1a] and [1b].

[2b]: Implied Yukos 2007 Enterprise Value is equal to the average of [6a] through [6d], plus [1f].

[7]: = [4a] - [4b].

[6c] and [6d]: Recalculated multiples values of [1c] and [1d] reflecting the changes described in rows [5a] and [5b].



As Determined By The 
Tribunal

As Adjusted To Conservatively 
Reflect The Dividends Fixed By 

The Tribunal

Yukos' equity value as of 21 November 2007 (millions) [1] $61,076 $57,222

Ratio of the RTS Index value on 21 November 2007 and 
6-month average value to 30 June 2014

[2] 0.697908887 0.697908887

Claimants' total interest in Yukos [3] 70.4965947960625% 70.49659479606250%

Claimants' contributory fault [4] 25% 25%

Claimants'  share of Yukos' equity value (millions) [5] $22,537 [A] $21,115 [B]

Conservative estimate of Tribunal's overstatement 
of Claimants' Damages (millions)

[6] $1,422

Sources and Notes:

[5]: = [1] x [2] x [3] x (1 - [4]).
[6]: =[5A] - [5B].

[4]: See  Final Awards ¶ 1827.

Appendix B.2 - Impact of Adjustments To Comparable Companies Valuation on Damages Award

[1]: See  Appendix B.1.
[2]: See  Final Awards ¶ 1821.
[3]: See  Final Awards ¶ 1816.




