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3.

INTRODUCTION

The present arbitration arises under the Agreement on the Encouragement and
Reciprocal Protection of Investments of 29 April 1991 between the Kingdom of the
Netherlands and Czech and Slovak Republic that entered into force on 1 October
1992 (the “Netherlands-Slovak Republic BIT”, the “Treaty” or the “BIT”),' in
connection with the operation of a health insurance provider company in the territory
of the Slovak Republic.

A. THE CLAIMANT

The Claimant is Achmea B.V. (“Achmea” or the “Claimant’),? a corporation
incorporated under the laws of the Kingdom of the Netherlands, with address and
contact details as follows:

Mr. René Visser

Mr. Frank ter Borg

Mr. Fred Hoogerbrug

Handelsweg 2

3707 NH Zeist

The Netheriands

Tel.: + 31 30 693 7000

Fax: + 31 30693 7225

E-mail: rene.visser@achmea.com
frank.ter.borg@achmea.com
fred.hoogerbrug@achmea.com

Achmea is represented by:

Mr. Marnix A. Leijten

Mr. Albert Marsman

Ms. Ellen Gerretsen

Ms. Darina Malagova

De Brauw Blackstone Westbroek N.V.
Claude Debussylaan 80

1082 MD Amsterdam

Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of
the Netherlands and the Czech and Slovak Federal Republic (“Netherlands-Slovak Republic BIT”)
(Exh._C-1). The BIT was signed on 29 April 1991 by representatives of the Kingdom of the
Netherlands and representatives of the Czech and Slovak Federal Republic, and entered into force
on 1 October 1992. After the dissolution of the Czech and Slovak Federal Republic into the Czech
Republic and the Slovak Republic, the Slovak Republic confirmed in an exchange of letters dated
9 December 1994 that the BIT remained in force between the Slovak Republic and the Kingdom of
the Netherlands.

Before a name change on 18 November 2011, Achmea was known as Eureko B.V. This Award
uses, in principle, the name Achmea, even when referring to earlier events.



The Netherlands

Tel.: +31 20 577 1609

Fax: +31 20 577 1775

E-mail: marnix.leijten@debrauw.com
albert.marsman@debrauw.com
elle.gerretsen@debrauw.com
darina.malacova@debrauw.com

B. THE RESPONDENT

The Respondent is the Slovak Republic (the “Slovak Republic” or the “Respondent”;
together with the Claimant, the “Parties”), with address and contact details as follows:

JUDr. Ing. Andrea Holikova

JUDr. Toma$s Jucha

Ministry of Finance of the Slovak Republic
Stefanovi¢ova 5

P.O. Box 82

817 82 Bratislava

The Slovak Republic

Tel: +421 2 59 58 3231

Fax: +421 2 59 58 2196

E-mail: arbitration@mfsr.sk

The Respondent is represented in this arbitration by:

Mr. George von Mehren

Squire Sanders

7 Devonshire Square

London EC2M 4YH

United Kingdom

Tel: +44 20 7655 1395

Fax: +44 20 7655 1001

E-mail: george.vonmehren@squiresanders.com

Mr. Stephen P. Anway

Squire Sanders

30 Rockefeller Plaza

New York, NY 10112

United States of America

Tel: +1 212 407 0146

Fax: +1212 872 9815

E-Mail: stephen.anway@squiresanders.com

Mr. David W. Alexander
Squire Sanders
2000 Huntington Center



41 South High Street

Columbus, OH 43215

United States of America

Tel: +1 614 365 2801

Fax: +1 614 365 2499

E-mail: david.alexander@squiresanders.com

Mr. Rostislav Pekaf

Squire Sanders

Vaclavské namésti 57/813

110 00 Prague 1

Czech Republic

Tel: +420 221 662 289

Fax: +420 221 662 222

E-mail: rostislav.pekar@squiresanders.com

Mr. Mark Clodfelter

Foley Hoag LLP

1717 K Street, NW.

Washington, D.C. US 20006-5350
United States of America

Tel. +1 202 261 7363

Fax: +1 202 785 6687

E-mail: mclodfelter@foleyhoag.com

C. THE ARBITRAL TRIBUNAL

6. According to the provisions of Article 8(3) of the BIT, the Arbitral Tribunal was
constituted as follows:

“The arbitral tribunal referred to in paragraph (2) of this Article will
be constituted for each individual case in the following way: each
party to the dispute appoints one member of the tribunal and the
two members thus appointed shall select a national of a third State
as Chairman of the tribunal. Each party to the dispute shall appoint
its member of the tribunal within two months, and the Chairman
shall be appointed within three months from the date on which the
investor has notified the other Contracting Party of his decision to
submit the dispute to the arbitral tribunal”.

7. The Arbitral Tribunal is composed of:
= Mr. John Beechey

= Prof. Pierre-Marie Dupuy

Netherlands-Slovak Republic BIT, Article 8(3) (Exh. C-1).



= Dr. Laurent Lévy (Presiding Arbitrator)

8. Mr. John Beechey was appointed by the Claimant to serve as member of the Tribunal
on 28 March 2013. He is a national of the United Kingdom. His address and contact
details are:

Mr. John Beechey

ICC

33-43, avenue du Président Wilson
75116 Paris

France

Tel.: +33 149 52 28 21

Fax: +33 14953 29 29

E-mail: john.beechey@iccwbo.org

9. Professor Pierre-Marie Dupuy was appointed by the Respondent to serve as member
of the Tribunal on 8 April 2013. He is a national of France. His address and contact
details are:

Prof. Pierre-Marie Dupuy

The Graduate Institute of

International and Development Studies

Rue du Lausanne 132

1202 Geneva

Switzerland

Tel. +41 22 908 57 00

Fax: +41 22 908 57 10

E-mail: pierre-marie.dupuy@graduateinstitute.ch

10. The two members of the Tribunal subsequently chose Dr. Laurent Lévy, a national of
the Swiss Confederation and the Federative Republic of Brazil, to serve as presiding
Arbitrator of the Tribunal. Dr. Lévy accepted his appointment on 26 April 2013. His
address and contact details are:

Dr. Laurent Lévy

Lévy Kaufmann-Kohler

3-5, Rue du Conseil-Général
P.O. Box 552

1211 Geneva 4

Switzerland

Tel.: +41 22 809 6200

Fax: +41 22 809 6201
E-mail: laurent.levy@lk-k.com

11. Neither Party raised any objections to the constitution of the Tribunal.

12. A Secretary of the Tribunal was appointed by the Arbitral Tribunal with the consent of
the Parties. The Secretary is:



13.

14.

15.

16.

17.

18.

Mr. Magnus Jesko Langer

L.évy Kaufmann-Kohler

3-5, Rue du Conseil-Général

P.O. Box 552

1211 Geneva 4

Switzerland

Tel.: +41 22 809 6200

Fax: +41 22 809 6201

E-mail: magnusjesko.langer@lk-k.com

PROCEDURAL HISTORY

A. THE NOTICE OF ARBITRATION

On 6 February 2013, Achmea submitted to the Slovak Republic a Notice of Arbitration
pursuant to Article 3 of the United Nations Commission on International Trade Law
Arbitration Rules of 1976 (the “UNCITRAL Rules”),* and to Article 8 of the Treaty.®

B. THE FIRST PROCEDURAL HEARING AND PROCEDURAL ORDER NoO. 1

On 28 May 2013, the Arbitral Tribunal and the Parties held an initial procedural
hearing via teleconference, where they discussed a draft agenda circulated earlier, a
draft Procedural Order No. 1 submitted jointly by the Parties and their proposals
regarding the procedural schedule of the arbitration.

On 31 May 2013, the Tribunal issued Procedural Order No. 1 (“PO1”), which set out
the procedural rules and the calendar for the arbitration. It also specified that the
Permanent Court of Arbitration (“PCA”) would act as fund holder for the deposits
made by the Parties by way of advance for the costs of arbitration.®

C. THE WRITTEN PHASE

On 5 June 2013, the Claimant filed its Statement of Claim (“SoC”). The SoC was
accompanied by Exhibits C-1 through C-63.

On 14 June 2013, the Respondent filed its Objections to Jurisdiction (“Objections”),
accompanied by Exhibit R-1, and by legal authorities RLA-1 through RLA-131.

On 21 July 2013, the Claimant filed its Response to the Objections to Jurisdiction
(“Response”), accompanied by Exhibits C-64 through C-87.

Arbitration Rules of the United Nations Commission on International Trade Law, Resolution 31/98
adopted by the General Assembly on 15 December 1976 (“1976 UNCITRAL Rules”), Article 3.

Netherlands-Slovak Republic BIT, Article 8 (Exh. C-1).
PO1, 1 18.1.

10



19.

20.

21.

22.

23.

24,

25.

On 2 August 2013, the Respondent filed its Reply on Jurisdiction (“Reply”).

On 3 August 2013, the Claimant filed a request for production of documents. After
several exchanges between the Parties, the Tribunal ruled on the Claimant’s request
on 17 August 2013 by issuing Procedural Order No. 2 (*PO2”).

On 30 August 2013, the Claimant filed its Rejoinder on Jurisdiction (“Rejoinder”),
accompanied by Exhibits C-88 through C-106.

On 5 September 2013, in accordance with paragraph 5.6 of PO2, the Claimant
introduced Exhibits C-107 through C-112, which had been obtained as a result of
document production; to which the Slovak Republic responded on 11 September
2013, in particular by submitting Exhibits R-2 through R-9.

On 13 September 2013, the Claimant filed a submission, accompanied by Exhibit C-
113, on the European Commission’s decision to initiate a formal investigation
procedure against the Slovak Republic concerning the compatibility of Slovak State
aid given to the State-owned health insurer.

D. THE HEARING ON JURISDICTION AND ADMISSIBILITY

On 15 September 2013, the Parties and the Tribunal held a hearing on jurisdiction
and admissibility in Amsterdam.

In addition to the members of the Tribunal and the Secretary of the Tribunal, the
following persons attended the hearing:

On behalf of the Claimant

Mr. René Visser
Mr. Frank ter Borg

of Achmea; and

Mr. Marnix Leijten

Mr. Albert Marsman

Ms. Darina Malac¢ova

Ms. Ellen Gerretsen

Mr. Constantijn van Aartsen

of De Brauw Blackstone Westbroek.

On behalf of the Respondent

Deputy Minister Mr. Vazil Hudak
Ms. Andrea Holikova

Mr. Tomas Jucha

Ms. Miriam Kiselyova

11



26.

27.

28.

29.

30.

31.

of the Ministry of Finance of the Slovak Republic;

Mr. George von Mehren
Mr. David Alexander
Mr. Rostislav Pekar
Ms. Maria Lokajova

Mr. Stephen Anway

of Squire Sanders; and

Mr. Mark Clodfelter
Mr. Constantinos Salonidis

of Foley Hoag.

During the course of the hearing, the Parties presented oral opening arguments on
their respective positions with respect to jurisdiction. Messrs. Marsman and Leijten
addressed the Tribunal on behalf of the Claimant and Messrs. Hudak, von Mehren,
Alexander and Clodfelter on behalf of the Respondent.

E. THE POST-HEARING PHASE

On 16 September 2013, the Tribunal issued Procedural Order No. 3 (“PO3”), whereby
it confirmed the agreement reached at the end of the hearing that there would be no
post-hearing briefs. It also fixed the time limits for the submission of any corrections to
the transcript and of the Parties’ statements on costs.

On 4 October 2013, the Parties informed the Tribunal that they had reached an
agreement for the extension of the time limit for the submission of their statements on
costs until 11 October 2013. On that date, each Party submitted its statement.

On 18 October 2013, the Parties jointly submitted a corrected version of the transcript
of the hearing.

On 29 January 2014, the Claimant sent a letter to the Tribunal informing it of new
factual allegations. The Respondent objected to that course of action in its
communication of 31 January 2014, on the ground that its due process rights were
seriously put in jeopardy, and requested the Tribunal (i) to disregard the materials
presented by the Claimant, or, (ii) if the Tribunal were to consider such materials in
assessing its jurisdiction, to allow the Respondent to respond and contest the
Claimant's new allegations. On 3 February 2014, the Tribunal invited the Claimant to
comment on the Respondent’s two proposed courses of action by 10 February 2014.

On 10 February 2014, the Claimant informed the Tribunal that it had no objection to
allowing the Respondent to comment on its new allegations, but objected to the
Respondent’s primary request. Accordingly, the Tribunal proposed on 11 February
2014 to the Respondent to comment by 20 February 2014 on the content of the
Claimant’s letters of 29 January and 10 February 2014.

12



32.

33.

34.

35.

On 20 February 2014, the Respondent filed its comments to the Claimant's new
allegations. On 25 February 2014, the Claimant again approached the Tribunal to
request the Tribunal to “take appropriate measures to safeguard the integrity of the
proceedings and the robustness of any awards rendered pursuant to it". In essence,
the Claimant asked the Tribunal (i) to admonish the Respondent in connection with its
alleged misrepresentations in connection with Exhibit R-2, (i) to order the
Respondent to bear all costs associated with these misrepresentations (including
costs related to the preparation of the 29 January, 10 February and 25 February 2014
letters), and (iii) to draw appropriate inferences when assessing the other evidence
submitted by the Respondent.

In light of this development, the Tribunal gave to the Respondent until 25 March 2014
to respond to the requests filed by the Claimant in its 25 February 2014 letter. On that
date, the Respondent commented on the Claimant’s new request.

FACTUAL BACKGROUND

The summary below is based on the Parties’ written and oral submissions and the
documentary evidence they have introduced into the record. It is presented only to
the extent it is useful to frame the Tribunal’s analysis of the Respondent’s objections
to jurisdiction. It is noted that the detailed nature of the summary that follows is
explained by the fact that the Respondent has specifically objected on the ground that
Achmea’s claim manifestly lacks legal merit. Disputed facts are highlighted as
appropriate.

A. ACHMEA’S INVESTMENT AND THE HEALTH INSURANCE MARKET IN THE SLOVAK
REPUBLIC

The Slovak Republic acceded to the European Union on 1 May 2004. It liberalized its
health care insurance market, setting up a system of regulated competition with the
entry into force of Acts No. 580/2004 and 581/2004.” Under the new framework,
health insurance companies were required to be set up as joint stock companies and
were allowed to make and distribute profits to their shareholders.® With a view to
ensuring a competitive market, clients were allowed to switch health insurance
companies each year by 30 September.® An independent regulatory authority, the
Slovak Health Surveillance Authority (‘HSA”), was set up to issue operation licenses
and to supervise the insurance companies’ compliance with applicable regulations.®

7

8

9

SoC, 111 37 and 39. References in notes 7 to 23 are to the Statement of Claim (SoC) and to its
factual content, which the Respondent does not appear to have disputed.

SoC, 1 38.
SoC, | 38.

® soC, q 38.

13



36.

37.

38.

39.

40.

Achmea applied for, and obtained, a license from the HSA on 13 February 2006, and
on 9 March 2006, Union zdravotné poist'oviia a.s. (“Union”) was incorporated."’
Achmea holds all the shares in Union.'? Achmea invested approximately € 72 million
in the form of cash capital contributions.™

On 1 January 2013, Union held a market share of 8.42% in the Slovak Republic.**
Union has two competitors in the Slovak market: (i) VSeobecna zdravotna poist'oviia,
a.s. (“V§ZP"), which is the State-owned (and largest) health insurer with a market
share of 64.09% as of 1 January 2013; and (ii) Dévera zdravotna poist'ovria, a.s.
(“Dévera”), which is a privately-owned Dutch company holding a market share of
27.49% as of 1 January 2013."

Achmea also holds close to 100% of the shares of Union posit'oviia a.s. (“Union
Commercial’), a Slovak joint stock company offering life and non-life insurance
products to individual and corporate clients, including travel insurance.'®

B. THE BAN ON PROFITS, THE BAN ON TRANSFERS AND THE FIRST BIT ARBITRATION

In 2006, a change of Government occurred in the Slovak Republic, with Mr. Robert
Fico of the SMER-socialna demokracia (‘“SMER”) party assuming office as Prime
Minister on 4 July of that year."” The new Government announced that it would
introduce measures with respect to health insurance companies,'® which it did by
adopting Acts Nos. 530/2007 and 192/2009."° The first regulation “required profits
from health insurance to be used for healthcare purposes only, rather than at the
discretion of the company and its shareholders” (“ban on profits”).*’ The second
regulation provided for “a prohibition on the transfer of a portfolio of insurance
contracts against payment” (“ban on transfers”).?'

Other measures adopted at that time included “a prohibition on the use by health
insurance companies of insurance brokers, a requirement that health insurance
companies contract with certain named state-owned hospitals, and an obligation for
health insurers to submit their financial budgets to the Slovak government ‘for

SoC, f42.

SoC, 11124 and 42.
SoC, 42

SoC, §j 25.

SoC, 1111 34-35.
SoC, | 36.

SoC, | 44.

SoC, 11 45-51.
SoC, 11152 and 56.
SoC, | 52.

SoC, 1 56.

14



discussion”.?? Through Act No. 12/2007, the Slovak Government could “discharge at
» 23

will the Head of the Health Care Regulator”.

41. On 1 October 2008 Achmea (still known as Eureko) commenced arbitration
proceedings against the Slovak Republic challenging, among others, the above-
described measures.®* The case was registered with the PCA with the reference
number “PCA Case No. 2008-13" (“Achmea I'). On 26 October 2010, the tribunal in
Achmea | issued an Award on Jurisdiction, Arbitrability and Suspension. In the
relevant part of that decision, the Tribunal:

“(a) DISMISSE[D] the ‘Intra-EU Jurisdictional Objection’ advanced by
Respondent and decide[d] that it ha[d] jurisdiction over the
dispute;

(b) REJECT[ED] Respondent’s request to suspend the proceedings
until the European Commission and/or the ECJ ha[d] come to a
decision on the EU law aspects of the infringement proceedings;

(c) RESERVE[D] all questions concerning the merits, costs, fees and
expenses, including the Parties’ costs of legal representation, for
subsequent determination”.?®

42. The Slovak Republic challenged this award before the Oberlandesgericht in Frankfurt
am Main. The application was rejected on 10 May 2012. The Slovak Republic filed an
appeal before the Bundesgerichtshof in Karlsruhe,?® which had yet to be decided at
the time of the issuance of the present Award.

43. On 7 December 2012, the tribunal in Achmea I issued its Final Award, in which it:

“(a) DISMISSE[D] each of the remaining jurisdictional objections
advanced by Respondent and decide[d] that it ha[d] jurisdiction
over the dispute;

(b) DECLARE[D] Respondent to have breached Article 3 and Atticle
4 of the Treaty by adopting the ban on profits and the ban on
transfers;

(c) ORDER[ED] Respondent to pay to Claimant damages in the sum
of €22.1 million, net of any taxes that might be due to be paid by
Claimant to Respondent on that sum;

(d) ORDER[ED] Respondent to pay to Claimant interest on the
amount of €22.1 million, as from 1 August 2011 up to the date of
payment, at the Eurozone official rate for “main refinancing

2 SoC, 1 54.

% 3S0C, 1 55.

24

25

26

Eureko B.V. v. The Slovak Republic (“Eureko v. Slovak Republic’ or “Achmea '), Award on
Jurisdiction, Arbitrability and Suspension, PCA Case No. 2008-13, 26 October 2010, 111 7 and 10
(Exh. C-2). See also, SoC, {] 58.

Achmea I, Award on Jurisdiction Arbitrability and Suspension, PCA Case No. 2008-13, 26 October
2010, 11293 (Exh. C-2).

SoC, 1 60.

16



44,

45.

46.

47.

operations” (as published on the website of the European Central
Bank www.ecb.int) plus 2%, compounded quarterly;

(e) ORDERI[ED] Respondent to pay to Claimant the amount of
€220,772.74 to reimburse Cilaimant for costs of [the] Merits
Phase of the arbitration; and

4] ORDERI[ED] Respondent to pay to Claimant the amount of
€2,095,350.94 for its legal representation and assistance in the
Merits Phase of [the] arbitration”.?’

On 31 January 2013, the Slovak Repubilic filed an application to set aside the Final
Award before the Oberlandesgericht in Frankfurt am Main.?® As of the date of the
issuance of the present Award, the challenge is still pending before the German court.
As of the date of the Statement of Claim, the Slovak Republic had not paid the
amounts mentioned in the Final Award. To obtain enforcement, Achmea seized
Slovak bank accounts in Luxemburg.?®

On 15 October 2008, shortly after the arbitration in Achmea | commenced, the
Constitutional Court of the Slovak Republic received a petition from a group of 49
deputies of the National Council of the Slovak Republic challenging the
constitutionality of the ban on profits, and its conformity with the European
Convention for the Protection of Human Rights and Fundamental Freedoms of
4 November 1950 ("ECHR?”), Article 1 of its Additional Protocol and several provisions
of the Treaty for the Functioning of the European Union (“TFEU”).*

While Achmea | was still pending, the challenge was decided by the Constitutional
Court on 26 January 2011. The Court ruled that the ban on profits breached the
Slovak Constitution and Article 1 of the Additional Protocol to the European
Convention on Human Rights.”’

A new Government headed by Ms. Iveta Raditova replaced the Government of Mr.
Fico on 8 July 2010. Ms. Radiéova’s Government announced a reversal of the ban on
profits and the ban on transfers with effect from 1 August 2011. As part of the new
measures of her Government, as of 1 April 2011, it was also no longer permitted to
discharge the Head of the Health Care Regulator “at will”.** Later Ms. Radigova’s
Government fell, and on 1 April 2012, Mr. Fico returned to office.®
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Achmea B.V. (formerly known as ‘Eureko B.V.”) v. The Slovak Republic (‘Achmea v. Slovak
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C. PUBLIC STATEMENTS BY STATE OFFICIALS ON THE INTRODUCTION OF REFORMS
TO THE HEALTH-INSURANCE MARKET

Before and after re-assuming office, Mr. Fico made public statements to the press
about his intention to introduce amendments to the regulatory framework of the health
insurance market. In an interview with the Slovak journal SME on 12 March 2013, he
indicated that re-introducing the ban on profits was one of the priorities of his party,
SMER. He further stated that the main difficulty lay in implementing such change “in
compliance with [the] legislation of the European Union and with the constitution” and
that he understood from his legal advisors that this could be possible.>* On 13 April
2012, the same newspaper reported that the Prime Minister had asked the new
Minister of Health, Ms. Zuzana Zvolenska, “to find a way to ban the profit and not

violate the constitution at the same time”.*

During a radio interview given on 30 June 2012, Mr. Fico expressed his opinion that
“the state will have to solve the problem of the health insurance companies and [that
the Government] should go [in] the direction towards one health insurance
company”.*® He further stated that this could be done either by buying the shares from
Ddvera and Union, or by expropriating and paying compensation based on the law
and for public interest, as authorized by the Slovak Constitution.*” The next day,
Slovak TV 1 hosted a debate between Prime Minister Fico and Mr. Béla Bugar, a
member of the Slovak Parliament (“MP”) and chairman of the political party Most-
Hid.*® During the debate, Mr. Fico referred in the following terms to the current state
of the health insurance market, and his intentions in this domain:

“I can now imagine that we really could give an offer to private
health insurance companies to sell their private health companies
to the state, there will be only one health insurance company
created and we wouldn’t have the never ending problem with
leakage of money through health insurance. We are now trying to
find money for salaries of doctors and nurses, but gentlemen in
private health insurance companies each year take away tens of
millions of Euro as a kind of profit from public funds. Both you and
me send money to some health insurance company according to
the law, a public fund which should return back to healthcare,
private health insurance companies can keep only 3 - 4%, it is
some administration fund, they take some profit from these public
funds and use it for their private purposes. Airplanes and similar
things, which are typical for these owners. Therefore we think that
this is the way, we can try it and | am really not against and | think
that this will cause a big discussion, there are many countries in

Interview given by Mr. Fico to SME Monday entitled “I am the same Fico, | just took a lesson”,
12 March 2012, p. 1 (Exh. C-4).

Press article by SME entitled “Fico wants to ban profit of health insurers again”, 13 April 2012, p. 1
(Exh. C-5).

Transcription of interview by Mr. Fico with Radio Slovensko for the program “Saturday dialogues”,
30 June 2012, p. 1 (Exh. C-7).

Id., p.2.

Transcription of televised debate with Mr. Fico on STV1 in the program “O pat' minat dvanast”
(“Five minutes to twelve”) (Exh. C-10).
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50.

51.

52.

53.

Europe which operate on the principle of one health insurance
company. But money are leaking, if there would not be leakage of
money, and if they kept only 3-4%, if they only had the
administration fund, let them live with it, but tens of millions [of]
dollars are leaking from the profit, they do no have the right to
create profit”.*

During the debate, MP Bugar reacted by cautioning that implementing Mr. Fico’s
ideas for the health insurance market should be done in a way that would not spur
legal actions against the State, as had happened before.® In response, Mr. Fico
recalled that expropriation, by law, in the public interest and against compensation, is
“a constitutional institute which is applicable in the whole world”.*' He further stated
that he preferred if the Slovak Republic would buy the private health insurers’
shares.*

On 19 July 2012, the Slovak news agency TASR reported that the Health Minister,
Ms. Zlovenska, announced that she would “soon submit a proposal for creating a
single health-care insurer’, and conceded that “state acquisition of private health-
insurers is one of the options”.** The rationale given by Prime Minister Fico for the
creation of a single-insurer system was “to stabilise cash flows in the health-care
system in a way that would make sure that all the money flowing into health insurance

serves patients”.**

D. THE RESIGNATION OF THE HEAD OF HSA

Through Act No. 185/2012, which entered into force on 1 July 2012, two additional
grounds for dismissal of the Head of the HSA were added to the Act on Health
Insurance Companies, Act. No. 581/2004.

“(d) if the Authority does not fulfill the duties under this statute;
(e) if there are other serious reasons, in particular in the event of a

deed that brings or is capable of bringing doubts over personal,
moral or professional qualifications for the exercise of his office” *®

Shortly before Act No. 185/2012 entered into force, the Head of the HSA, Mr. Jan
Gajdos, tendered his resignation on 28 June 2012.* A press release published on the
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Id., pp. 1-2.
Id,p.2.
Id,p.3.
Id., p.4.

Press article by TASR entitled “Zlovenska finalizing her proposal on single health insurer”,
19 July 2012, p. 1 (Exh. C-11)

Id.
Act No. 185/2012 Coll., 1 July 2012, Article 16 (Exh. C-9).

Press release on the website of the Health Care Regulator announcing the resignation of the
Health Care Regulator (Exh. C-6).
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54.

55.

HSA website purported to reproduce comments made by Mr. Gajdo$ on his
resignation, in which he stated that:

“By doing this, | express my disagreement with bringing politics into
HSA and making it a servant to the Ministry of Health, as the
amendment that was passed and takes effect on 1 July brings. The
office of the HSA Chairman, and performance of the HSA tasks,
are now, in reality, becoming subordinated to the Health Minister,
and the HSA ceases to be an independent authority. With this step,
HSA as a control authority again misses out on a chance to
objectively supervise Vseobecna zdravotna poistovna and
healthcare providers that are subordinated to the Ministry of
Health. This repeats the 2007 scenario in which | refuse to play a
role. | think this is political hypocrisy since my stepping down has
been decided a long time ago, and | will not simply stand here and
watch as someone tries to come up with some artificial reasons for
my resignation”.*’

E. THE INTENTION STATEMENT

On 20 July 2012, the Ministry of Health published a proposal for discussion within the
Slovak Government in respect of its intention to introduce a unitary system of public
health insurance in the Slovak Republic (the “Intention Statement”).*®

The Intention Statement analyzes certain assumptions for reforms to the health
insurance system in the Slovak Republic, including the country’s health indicators as
they compare to other members of the Organization for Economic Cooperation and
Development (“OECD”), and the make-up of the Slovak health insurance providers
market. On the first issue, the Intention Statement notes that “[w]hile total life
expectancy keeps growing in the Czech Republic in line with the trends prevailing in
OECD Member States, the gap between Slovakia and the rest of OECD countries
keeps widening”.*® It further states that the “below-average result and unfavourable
developments are the resuit of a number [of] contributing factors” both stemming from
the lifestyle choices of patients and from the funding and administration of the
healthcare system itself.>° On this point, the Intention Statement concludes that:

“[tlhe growing pressure on public funds and, subsequently, on
health spending is currently an important motivation to introduce a
more efficient utilization of the limited resources. Having regard to
the unsatisfactory results achieved by the Slovak health care
system, this pressure calls for a change in organization of the
health care sector”.”'

47

48

Id., p. 1.

Proposal of intention to introduce a unitary system of public health insurance in Slovakia, with
accompanying draft Government Resolution, 19 July 2012 (Exh. C-12).

id., p.1.
Id., p. 2.
Id., pp. 2-3.
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56.

57.

58.

59.

60.

In exploring alternatives for health insurance provider systems, the Intention
Statement goes on to analyze 29 European countries and finds that “only three [...]
have introduced legislation allowing for generation of profit on public health
insurance” and that the “[u]nitary system has been introduced in 16 countries and [a]

plural system not allowing for generation of profit in 10 countries”.*?

On the health insurance providers, the Intention Statement finds that “[tjoday, it can
be stated that there are no important differences between individual health insurers in
term of services offered to the insured, price policy or structure of the health care
providers network”.®® It further finds that, even if there are several health insurance
providers in the market, V8ZP holds the most important position both in terms of
market share (65.8% of the total number of insured) and in terms of the “ability to
create the extent of the network of existing health care providers, or performance of
health care policy through its contract policies”.> Under these circumstances, “the
importance of private health insurers to patients is much more less pronounced”.*®

From the above, the Statement concludes that “[ijt has been estimated that
elimination of plurality from health insurance sector would significantly reduce
spending for administration and management of public health insurance due to
elimination of duplicities in administrative costs, and that profit would be eliminated in
full”.*®

The Intention Statement identifies three possible “Implementation Means” for the
creation of a single health insurance company in the Slovak Republic:

(i) seeking an agreement with the shareholders of private health insurers
to have the Slovak Republic take over the administration of their
companies “without involvement of their owners”, who would receive a
certain financial compensation from the State; or

(ii) seeking an agreement to have the shareholders of the privately-owned
insurers agree to a voluntary sale of their shares or certain assets of
their companies to the Slovak Republic (the “voluntary sale process”);
or

(i)  expropriation.”’

On the first option, the Intention Statement notes that it “has never been tested and
can be therefore viewed as a risky legal hybrid” and that “there are reasonable doubts
whether this would correspond with the objective for introduction of the unitary
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Id., p.4.
Id., p.5.
Id., p.6.
Id., p.6.
Id., pp. 6-7.
Id,p.9.
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61.

62.

63.

system, as the State would continue to compensate shareholders of private health

insurance companies”.*®

The other two options are presented as part of a two-step process: the State would
first offer to buy the shares or certain assets of the private insurers and, only “after
futile efforts for an agreement”, proceed to expropriation.*® In this scenario, a law
could be passed either before or after the decision to expropriate, outlining the

procedure for these two “Implementation Means”.®°

In case of expropriation, the Intention Statement takes into consideration the fact that
it should be carried out in accordance with the Slovak Constitution, and specifically
Article 20(4) thereof. This means that it must be performed based on a law, in the
public interest, to the minimum required extent, and against adequate
compensation.®' Specifically, the Statement notes that “[i]n this particular case, the
public interest may be deemed the need to create a functional and efficient public
health insurance mechanism”.%? The Statement ends with some considerations as to
how the two preferred “Implementation Means” (i.e., purchase of shares, and/or
expropriation) would fare under the law of the European Union (“EU law”), and
international investment protection law.®®

On 23 July 2012, Achmea’s CEO, Mr. Willem van Duin, sent a letter to Mr. Fico, in
which he responded to the Government's public statements on the contemplated
single health insurance company, including the Intention Statement, and expressed
his concern as to how the announced measures would affect Union.** He also
outlined Achmea’s disagreement with the Government’s stated plans in the following
terms:

“I regret that [...] your government is again considering measures
intended to remove privately-owned health insurance companies
such as UZP [Union] from the Slovak market. Such measures will
again cause significant damages to Achmea. Moreover, there is no
public interest that requires a removal of privately-owned health
insurance companies from the Siovak market. Alleged differences
in life expectancy between the Slovak Republic and certain other
countries that existed well before the Slovak health insurance
market was liberalized, and that apparently only improved since
UZP entered the market, certainly do not compel the removal of
privately-owned health insurance companies from the Slovak
market. [...] Finally, an expropriation of privately-owned health
insurance companies would appear discriminatory in that it would
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Id., p. 10.
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Id., pp. 11-12.

id.,p.11.
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Letter from Achmea to Mr. Fico, 23 July 2012 (Exh. C-13).
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remove exclusively foreign-owned businesses from the Slovak

market”.®®

64. He noted that the timing was particularly infelicitous, as health insurers were at that
time in the midst of the acquisition campaign competing for clients before the
statutory deadline of 30 September 2012.%

65. On 25 July 2012, the Slovak Government issued Government Resolution No. 383,
approving “the intention to introduce unitary public health insurance system in the
Slovak Republic’, and instructing the Minister of Health “to prepare the project and
ensure the performance of related acts in order to implement” this intention by 30
September 2012.5

66. In an interview published on the same day, Mr. Fico was quoted as saying that “in
practice [the Government's unanimous approval of the Intention Statement] means
that the private health insurers Dévera and Union should leave the Slovak market”.®®

67. Several days later, on 31 July 2012, Mr. Fico responded to Achmea’s 23 July 2012
letter.®® The Prime Minister re-stated the Government's case for the reform of the
health care insurance market, including its considerations on Slovak Constitutional
law and EU law.” It further stated:

“[T]he Government of the Slovak Republic fully respects Achmea’s
rights resulting to it under domestic law, and that it also considers,
in relation to the intended creation of unitary health insurance
system, also international liabilities of the Slovak Republic in the
area of protection of cross-border investments, in particular those
concerning the support and protection of investments (bilateral
investment treaties) under which foreign investors exercise their
claims against the Slovak Republic where they believe that their
investment has been prejudiced due to the steps taken [by] the
State. Nonetheless, it has to be stated that such a treaty allows for
dispossession of a foreign investor of its investment for reasons of
public interest, in compliance with the law and in a non-
discriminatory manner, provided that the Slovak Republic will be
obliged to pa¥ to the investor without undue delay a fair
compensation”."’

68. Mr. Fico concluded his missive by stating that his Government did not believe that its
public announcements and approval of the Intention Statement “might be capable of
causing any damage to Achmea”, and that any measures going forward would be

& 1, p.2.

® 1d,p.2.
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Government Resolution No. 383, approving the Intention Statement, 23 July 2012 (Exh. C-14).

Press article by Aktuality.sk entitled “There will be only one health insurer! The government cabinet
approved it”, 25 July 2012 (Exh. C-15).

Letter by Mr. Fico to Achmea, 31 July 2012 (Exh. C-16).
Id., pp. 1-2.
Id., p.2.
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69.

70.

71.

72.

carried out “with due regard to the maintenance and respecting of all Achmea’s
» 72

rights”.
During a radio interview broadcasted on 22 September 2012, Mr. Fico referred again

to his Government’'s plans regarding the health insurance market in the following
terms:

“We are now stubbornly going to create a single health insurer, and
| stand behind this project because the private health insurers take
our money from the health care system by carving a huge amount
of money from the public money.

And if we get these insurers under the one health insurance
company, then all the money that would otherwise end up in
pockets, luxurious cars and luxurious houses of Dévera and
Union’s owners, will end up in the health care system, then that is
the concrete saving for the state”.”®

F. THE PROJECT PLAN

On 25 September 2012, in furtherance of the instructions contained in Government
Resolution No. 383, the Slovak Ministry of Health published a proposal to implement
the Intention Statement entitled “Project of implementation of a unitary system of
public health insurance in the Slovak Republic” (the “Project Plan”).”

The Project Plan is divided into three sections, an introduction on constitutional law
provisions applicable to the provision of health care in the Slovak Republic and on
studies on the effectiveness of healthcare systems,’® an overview of the desired
features of a single health insurance provider under the new system, including a
section on the role of the HSA,”® and a third section, touching on the introduction of
the unitary public health insurance system. It analyzes the “pros and cons” associated
with the two preferred Implementation Means identified in the Intention Statement
(i.e., buy-out of the private insurers and expropriation) and the “vulnerabilities”, and it
ends with a schedule of implementation.”

The Project Plan states the Government's desire to undo the liberalization of the
health insurance market that had allowed the introduction of private companies. It
notes, for example, that “the joint-stock companies present since 2005 have provided
no significant argument which would — by a different quality and attitude of their
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Transcript of interview by Mr. Fico with Radio Slovensko for the program “Saturday dialogues”,
22 September 2012 (Exh. C-18).

Project of Implementation of Unitary Public Health Insurance System in the Slovak Republic
(Exh. C-19).
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73.

74.

75.

services — justify the necessity to keep their existence as a tool to provide the health
needs of population in more efficient way”.”® It goes on to recall that:

“[tIhe Intention [Statement] has evaluated the facts why the new
public health insurance system being administered by several
health insurance companies as well as by private entities has not
proved to be good”,”® and finds that “[tlhe interest in ensuring the
efficiency in spending such a big volume of resources through
health insurance companies — where they belong to public finances
— leads to the strengthening of reasons from the side of the state to
terminate the existence of the plural system and to return to an

economical, less-administrative and cost-effective model of
» 80

financing the health care through a single public institution”.
The Project Plan, to be implemented through the so-called “Transformation Act”,
further describes the introduction of a unitary health insurance system as a three-step
process:

(i first, an attempt to agree with the privately owned health insurers a
“voluntary sale” of the shares;

(ii) second, if no agreement is reached, the expropriation of the shares;
and

iii) third, the merger of the formerly privately-owned health insurers with
the state-owned insurer into a single health insurer.®'

During this process, the State is to be represented either by VSZP or by a new
company called Spoloénost’ pre zavedenie unitarneho system verejného poistenia,
a.s. (the “Unitization Company”), defined as a “legal entity (joint-stock company) with
100% capital participation of the State in its registered capital, established by the
State only for implementing the unitarisation project”.®? Either V$ZP or the new
company is to conduct legal and financial due diligence, offer the non-State insurers
the opportunity to enter into purchase agreements, or, if no such purchase agreement
is concluded, seek expropriation and act as the expropriator.®

Throughout the unitarisation process, the existing number of insured persons is to be
stabilized, because “if non-State insurers attract too many of those insured by V$ZP,
the State will incur damage as a result, as it would have to pay a higher
compensation (purchase price) due to such ‘unnatural’ jump in the numbers of the
insured”.® Furthermore, should the privately-owned insurers not allow the Unitization
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77.

78.

79.

80.

Company to perform legal and financial due diligence, it would be free to value the
insurers’ shares by using governmental information.®®

As to the expropriation scenario, expropriation is to be requested after three
unsuccessful offers during the “voluntary sale” process; two from the Unitization
Company and, in between, one counter-offer from the insurer.?® The Project Plan
defines expropriation as the “compulsory passage of the title to shares in a non-State
insurer to the Expropriator”.?” It also specifies that the expropriator (i.e., the entity
requesting the expropriation) would be the Unitization Company, and that HSA would
act as the expropriating authority.®

As to the public interest underlying the eventual expropriation, the Project Plan states
that:

“The expropriation objective will be to achieve, in the public
interest, the acquisition of the title to the Expropriated Assets for
implementigg; the objective of introducing unitary model into health
insurance”.

And on the issue of compensation, it provides that:

“The compensation for expropriation (i.e. compulsory passage of
title, including a potential compulsory passage of a receivable from
the non-State insurer) must be given in a way that is conformant
with the Constitution, i.e. also including with international
obligations binding on the Slovak Republic, in a non-discriminatory
and equal manner, i.e. monies”. %

The expropriation procedure is to be governed by the rules of administrative
procedures, and may include an expert appraisal — whose costs shall be borne by the
expropriator —, oral hearings, and deposits of the amount of compensation. The
expropriation decision, which is taken by the Health Care Regulator upon application
of the Unitization Company, transfers title to the shares, and must mention the
amount of compensation owed. While the Project Plan indicates that that decision is
not subject to appeal, is also states that “a remedy could be filed [...] with a court’
with suspensive effect and that “not even the Transformation Act will eliminate the risk

that the decision to expropriate might be quashed by a court of another instance”.*!

The final step of the process is then the immediate merger of the Unitization company
with V§ZP, the state-owned insurer, since this course of action would minimize the
risk of constitutional and anti-trust scrutiny:
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caused by a law which has been already executed”.

assets by the Unitarisation Company”.

“The fast completion of mergers of these health insurers can be an
efficient tool for lowering the risk of questioning the Unitarisation

Process (or constitutional questioning of the Transformation Act)

with the Constitutional Court. In the opinion of the cour, the

Constitutional Court does not rule on restitution 9<2)f a condition

“[ilt is desirable for the Transformation Act to also lay down that

[...] prior approval of the [...] Antimonopoly Office of the Slovak

Republic will not apply to the acquigs?i’tion of non-State insurer’s

81. In sum, the Project Plan outlines the following “anticipated deadlines”:

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

17 _October 2012: Approval of project to introduce a unitary public
health insurance system in the Slovak Republic by the Slovak
Government;

By 30 November 2012: Establishment of the Unitarisation Company;

By 30 November 2012: Opening of public procurement for legal and
financial consulting services related to the introduction of a unitary
public health insurance system;

By 30 April 2013: Closing of public procurement to select advisor (with
a duration of public procurement of 4 to 5 months);

1 May 2013: Anticipated effective date of the Transformation Act;

By 31 May 2013: Conclusion of agreements to conduct legal and
financial due diligence and confidentiality along with definition of the
negotiation spread for negotiations about the voluntary buyout;

By 31 October 2013: Negotiations with shareholders of non-State
insurers and conclusion of share purchase agreements;

By 31 December 2013: Transfer of the Transferred Assets to the
Unitarisation Company;

1 January 2014: Introduction of the unitary system;

If negotiations on voluntary buyout fail:

()
(i)

By 30 April 2014: Valid and executable decision to expropriate;

By 30 June 2014: Process of unifying health insurers;

% Id., p. 51.
% Id., p. 38.
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(xiy By 1 July 2014: Introduction of the unitary system.*

82. The Project Plan was subject to a “legislative commenting procedure”, which lasted
until 8 October 2012. Both Achmea and Union, together with other entities, such as
Dévera and a group of Slovak health policy experts, submitted their objections to the
Project Plan.*®

83. Achmea communicated its objections directly to the Prime Minister, Mr. Fico, and to
the Minister of Health, Ms. Zuzana Zvolenska in a letter dated 8 October 2012 (the “8
October 2012 letter”), copying the Minister of Finance, Mr. Peter Kazimir.*® Therein,
Achmea noted that no “rational relationship” between the policy goals referred to in
the Project Plan and the desire to expropriate existed; that the alleged problems in
the Slovak health care system could not be blamed on Achmea’s patrticipation in its
health insurance market; that the Government ignored the significant contributions
that the privately-owned insurers had made to the efficiency of the health care
system; and that, “[e]ven if the Slovak Republic were permitted to expropriate the
privately-owned insurers, which it clearly is not, [the Slovak Republic] would be
required to fully refund the future profits that it seeks ownership of, therefore leaving
no financial benefit to the Slovak health care system”.®” The letter also refers to the
discriminatory nature of the plan, as it targets only foreign-owned businesses, and
only the health insurers, leaving other players in the health care market unaffected,
such as hospitals, pharmacies or doctors.*®

84. On 15 October 2012, the Ministry of Health submitted to the Government a written
assessment of Achmea’s and Union’s objections.*® The next day, a meeting was held
in Bratislava with representatives from Achmea, Union and the Ministry of Health.'®

85. On 31 October 2012, the Slovak Government approved the Project Plan, issuing
Government Resolution No. 606."" The Government authorized the Minister of

% Id., p.53.
% SoC, 1 115.

Letter from Achmea to Mr. Fico, 8 October 2012 (Exh. C-22); and Letter from Achmea to
Ms. Zlovenska, 8 October 2012 (Exh. C-23). These objections were also dispatched to the
chairman of the Slovak Parliament, as well as to the leaders of each one of the opposition parties
in the Parliament, see SoC, | 116.

9 Letter from Achmea to Mr. Fico, 8 October 2012 (Exh. C-22), 1 12, bullet point 3.
98
Id., 9 15.

Written assessment by the Ministry of Health of objections raised by Achmea in the commenting
procedure in respect of the Project Plan, 15 October 2012 (Exh. C-21).

1% “Minutes” of the meeting of 16 October 2012, prepared by the Slovak Ministry of Health,
6 November 2012 (Exh. C-29). Achmea claims that there was an agreement that the meeting
would be recorded on tape and that either the audio recording or a transcript would be provided by
19 October 2012. Despite various requests, the Slovak Government only provided these “minutes”.
SoC, 1f 123-127. See also, Letter from Achmea to the Ministry of Health, 23 October 2012
(Exh. C-26); Letter form Union to the Ministry of Health, 22 October 2012 (Exh. C-25); Letter from
Achmea to Ms. Zvolenska including Appendix A, 22 November 2012 (Exh. C-44); and Letter of the
Ministry of Health to Union, 6 December 2012 (Exh. C-31).

1% Government Resolution No. 608, approving the Project Plan, 31 October 2012 (Exh. C-27).
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86.

Health to establish the Unitization Company by 30 November 2012, and instructed
the Minister of Finance to provide the necessary funds. The Government also
authorized the Minister of Health “to arrange for all legal and related acts as may be
required for the implementation of the project for the introduction of a unitary public

health insurance system in the Slovak Republic”.'%

G. THE MINISTRY OF FINANGE REPORT

On 12 December 2012, the Financial Policy Institute of the Slovak Ministry of Finance
published a report entitled “Less health care for more money — Analysis of Slovak
healthcare sector efficiency” (the “Ministry of Finance Report’), which reached the
following conclusions:

Q) No causal relationship was identified between an alleged deterioration
of the Slovak health care system and the introduction of the system
based on multiple health insurers;

(ii) The private health insurance companies had in 2010 statistically
significant lower costs per one insured than the State-owned insurance
company, and this was not the result of the privately-owned insurers
having healthier clients;

iii) The fixed costs incurred by the health insurance companies are not a
significant source of inefficiency;

(iv) Profits of the privately-owned health insurers that were according to the
Ministry “economically unjustified”, have been largely eliminated
through an amendment of the rules applicable to the redistribution pool
for health insurance premiums effective July 2012;'%

) There was no finding of a “strong general argument for unitary vs.
pluralistic insurance company system for all OECD countries”, and “[a]t
the international level, the unitary system has better results in one

indicator, but the effect is not robust”.'*

102 Id.

'% On this issue, Achmea explains that “[h]ealth insurance companies in the Slovak Republic are

required to deposit a certain percentage of premiums paid by their clients into a common pool,
where those premiums are then redistributed to the health insurers based on the characteristics of
their client portfolio. These characteristics include age, sex and economic activity, and — from July
2012 — additionally also a classification into one of the Pharmacy Cost Groups, the objective of
which is to identify insured with expensive treatments. This mechanism serves to reallocate
premiums to those insurers that bear the largest burden in terms of health care cost”. See SoC,
1153, n. 28.

1% Economic analysis of the Financial Policy Institute of the Ministry of Finance of the Slovak

Republic, Less health for more money. Analysis of Slovak healthcare sector efficiency,
12 December 2012, p. 38 (Exh. C-45).
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H. THE IMPLEMENTATION OF THE PROJECT PLAN

87. On 20 December 2012, the press reported that the Unitization Company had been
established by the Ministries of Health and Finance.'® The Unitization Company was
registered in the Slovak business register on 29 January 2013."%

88. Between February and May 2013, the Slovak Government announced on several
occasions that the Transformation Act was being “finalized”,’®” though it eventually
conceded that there was likely to be a need for revision of the timeline set out in the
Project Plan (see above paragraph 81)."%

89. In its announcements to the press, the Government reaffirmed its commitment to
move forward with the implementation of the unitary public health insurance system.
Mr. Fico stated on 4 April 2013 that “[w]e are doing everything we can to have a
single insurer”.'® Information presented by the Minister of Health to the Government
in May 2013 revealed that the existence of the instant arbitration proceedings was
being taken into account in the process to implement the Project Plan through the
Transformation Act.""°

“The proposal of the Transformation Act is being evaluated also by
the Ministry of Finance of the Slovak Republic together with the
representatives who represent the Slovak Republic in international
arbitrations related to health insurance companies. In order to
minimize the risk of potential as well as already ongoing arbitration
proceedings against the Slovak Republic, the Ministry of Finance

195 Article in Hospodarske noviny entitled “The government started the process of creating the one
state-owned insurer”, 20 December 2012 (Exh. C-39).

1% Excerpt from the Slovak Business Register regarding the Unitization Company, 29 January 2013
(Exh. C-46).

97 |nformation on fulfillment of the time schedule for implementation of a unitary system of public
health insurance in the Slovak Republic, 6 February 2013 (Exh. C-47); Press article by Pravda
entitled “Zlovenska prepared a law on expropriation of insurance companies”, 28 February 2013
(Exh. C-49); Press article in Zdravotnicke Noviny entitled “The works on implementation of the
single state-owned insurer are progressing”, 7 March 2013 (Exh. C-50); Press article by Pravda.sk
entitled “The project of a single health insurer is delayed, the target dates still apply, according to
the Minister”, 20 March 2013 (Exh. C-52); and Transcription of televised debate with
Ms. Zvolenska on TA3 in the program “V politike” (“In the politics”), 26 May 2013 (Exh. C-61).

'% press article by Pravda.sk entitled “Kazimir: The government is not giving up its intention regarding
the single health insurer”, 3 April 2013 (Exh. C-53); Press article by SME entitled “The single health
insurer might come later”, 4 April 2013 (Exh. C-54); and Press article by SME entitled “The single
health insurer is already f|ve months delayed” (Exh. C-56).

1% press Article by SME entitled “The single health insurer might come later” (Exh. C-54). See also,
Press Article by Pravda.sk entitled “Kazimir: The government is not giving up its intention regarding
the single health insurer” (Exh. C-53); Transcription of televised debate with Ms. Zvolenska on
STV1 in the program “O pat’ minut dvanast’ (“Five minutes to twelve”), broadcasted at 11.55 am,
12 May 2013 (Exh. C-568); Press article entitled “Smer’s pet project runs into delays” by Slovak
Spectator, vol. 19, no. 18, 13 May 2013 (Exh. C-59) and Transcription of televised debate with
Mr. Fico on STV1 in the program “O pat’ minut dvanast” (‘Five minutes to twelve”), broadcasted at
11.55 am, 2 June 2013 (Exh. C-63).

"% |nformation on fulfilment of the time schedule for implementation of a unitary system of public
health insurance in the Slovak Republic, 7 May 2013 (Exh. C-57).
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90.

91.

92.

of the Slovak Republic as well as the representatives proposed
recommendations for adjustments of the Act, on which they are
currently working. The representatives are also currently finishing
their work on the evaluation of the Transformation Act as a
whole”.'"!

On 27 May 2013, the Respondent issued a tender proposal for the public
procurement for legal and economic consulting “connected with implementation of the

unitary system of public health insurance in Slovak Republic”."?

L. THE CONDUCT OF VSZP AND STATE-OWNED HOSPITALS

Achmea submits that V§ZP had recently communicated to the Association of Slovak
Hospitals (“ASH”) new terms and conditions relating to the contracts between VS§ZP
and individual State-owned hospitals.'”® The Respondent denies that VSZP played
any coordinating role in these changes, and, in any event, that the conduct of V§ZP
could be attributed to the Slovak Republic."™

On 17 June 2013, Ing. Marcel Forai, MPH Director General of V8ZP sent a
communication concerning “Price offer for completed hospitalisations” to the Director
of Children’s University Hospital Kosice.""® In his letter, Director General Forai sent an
“offer for prices for completed hospitalizations”, and indicated that V§ZP would make
contracts with these prices, provided that:

(i the provider submits a firm price offer for completed hospitalisations
and separately paid performances form other insurance companies;

(i) the firm price offer must be at the same or higher amount, with due
reflection of surcharges, for all departments for which the provider has
a contract in place with health insurance companies; and

(iii) the contract with the other health insurance company does not contain
a provision on digressive price for completed hospitalisations if
payments for performances are made in excess of the scope agreed in
the contract.''®

111
id.,p.1.
"2 proposal for the public procurement concerning “Legal and economic consulting on the

implementation of the unitary system of public health insurance in Slovak Republic”, 27 May 2013,
p. 9 (Exh. C-62).

"3 S0C, 11 199.
"4 Objections, 1 89; Reply, 1 111.
15 Copy of an offer made by VSZP to a hospital, 17 June 2013, in Annex 2 of the Claimant's request

for the production of documents dated 3 August 2013. It is to be noted that this document was not
submitted as an exhibit; it is attached as an annex to the Claimant’s document request. The
Respondent objects to the admissibility of the Claimant’s allegations related thereto, but not to the
document as such.

118 Annex 2 of the Claimant's request for the production of documents dated 3 August 2013.

30



93.

94.

95.

96.

The Chairman of the Board and President of the ASH convened a meeting on 26
June 2013 at the University Hospital Bratislava, whose agenda included (i)
negotiations with the Chairman of the Board and Director General of V8ZP, (i)
meeting(s) with officials of the Ministry of Healthcare, (iii) outcome of negotiations with
the chairman of Slovak Trade Unions in Healthcare and Social Services and the
current situation of healthcare facilities associated to the ASH."” Ms. Zlovenska
(Minister of Health) and Ing. Forai (Director General of V8ZP) were both invited to the
meeting."'® Representatives of 19 Slovak hospitals attended the meeting.'"

in the course of the month of July 2013, 17 State-owned hospitals (of which 15 had
attended the 26 June 2013 meeting) delivered termination notices to Union, effective
as of 30 September 2013, although several of the relevant contracts had expiration
dates of 30 June 2014."%

The Parties hold starkly opposing views on the role of V§ZP and ASH in these
developments, as the Respondent denies that the Ministry of Health had anything to
do with the termination of the contracts. On 11 September 2013, the Respondent
submitted a letter from the Ministry of Health, addressed to the Ministry of Finance,
indicating that it did not issue any instruction, proposal or position regarding the
contractual relationship between the hospitals and Union."*!

PRAYER FOR RELIEF

A. THE STATEMENT OF CLAIM

In its Statement of Claim, Achmea requests the Tribunal:

“(i) to order the Slovak Republic to refrain from expropriating
Achmea’s investment in the Slovak Republic on the terms of the
Project Plan or materially similar terms, subject to a financial
penalty in an amount to be specified in the course of the arbitral
proceedings; and

(i) to declare that the Slovak Republic has breached Article
3 of the BIT through conduct related to the impending expropriation
of Achmea’s investment; and

iii) to declare that the Slovak Republic has breached Article
3 of the BIT by continuously destabilizing the regulatory and
investment environment in the Slovak health care sector; and

"7 Invitation from the Association of State Hospitals in the Slovak Republic to Slovak Minister of

Health Ms. Zlovenska to attend the meeting on 26 June 2013, 21 June 2013 (Exh. C-107).

Y18 1d.; and Invitation from the Association of State Hospitals in the Slovak Republic to chairman of the

board and general director of V&ZP Mr. Marcel Forai to attend the meeting on 26 June 2013,
21 June 2013 (Exh. C-108).

% Attendance sheet from the General Meeting of ASN SR (ASH) held on 26 June 2013 in Bratislava

(Exh. C-109).

120 The Claimant’s request for the production of documents dated 3 August 2013.
121 etter from the Ministry of Health to the Ministry of Finance dated 22 August 2013 (Exh. R-2).
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(iv) to order the Stovak Republic to pay to Achmea damages
and interest in amounts to be specified in the course of the arbitral
proceedings, in compensation for damage suffered by Achmea as
a consequence of breaches of the BIT committed by the Slovak
Republic; and

(v) to order the Slovak Republic to pay all costs associated
with this arbitration, including but not limited to the fees and
expenses of the arbitral tribunal, the fees and expenses of any
institutions that provide administrative, appointing or other
assistance to these proceedings, and the fees and expenses of
Achmea’s legal representation, withesses and experts; and

(vi) to award such further relief as the Arbitral Tribunal may
deem appropriate”.'?

97. The Claimant also reserves its right under Article 20 of the UNCITRAL Rules to
amend and supplement its claims, including the relief sought, in the course of the
arbitral proceedings.'®

B. THE RESPONDENT’S OBJECTIONS TO JURISDICTION

98. Reserving its right to further develop and expand its submission, the Slovak Republic
requests:

(a) a declaration that the Tribunal does not have jurisdiction over
Achmea’s claims;

(b) an order that Achmea pay the costs of these arbitral proceedings,
including the cost of the Tribunal and the lega! and other costs
incurred by the Slovak Republic, on a full indemnity basis; and

(c) interest on any costs awarded to the Slovak Republic, in an
amount to be determined by the Tribunal."®*

C. THE CLAIMANT’S RESPONSE TO THE OBJECTIONS TO JURISDICTION

99. Responding to the Respondent’s objections to jurisdiction, the Claimant requests:

“that the Tribunal decide that it has jurisdiction, and decline
Respondent’s request to decline jurisdiction”.'®

22 30C, 11 228.

2% 50C, 1 229.

124 Objections, ] 196; and Reply, 1 217.

125 Response, { 142; and Rejoinder, § 167.
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