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A. 
Arbitral Tribunal 

1. 
The German-Polisb-Investment Protection Treaty ofNovember 10, 1989 reads as 

follows: 
Vertrag 

zwischen der Bundesrepublik Deutschland 
und der Volksrepublik Polen 

Gber die Forderung und den gegenseitigen Schutz 
von Kapitalanlagen 

Umowa 
mi~dzy Republika, Federalnq Niemiec 

a Polska. Rzeczapospolita, Ludowq 
w sprawie popierania i wzajemnej 

ochrony inwestycji 

Oie Ve11ragsp.ilrte:ien -

in dem WUI\$Ch. die bEidarse,tige wit'tSChalUic:nd Zv..ammeo
aroetl zu veroe.ten. 

In dem BHitl!-. giiosogo Bedingungen liil. g~onsclllgo 
Kapdala11lo.gen zu sclla/101\ 

;, dor Erl<erunnis. daB ""'" F«derung ~ ... l(ap<tal811logen 
Ul1d ihr Scllutz auf dot Gn.rw:Siogo dlOS<>S Vor~r.~g0 = w"""'' 
onrwoddung dor winschallllcnen lnitlaliw in diesom 8e...:h 
dienen wen:J.en -

haben tolgende..s verelntan: 

Artl ko11 

(I) In ~•om Venrag 

a) umlalll der B~nH _Kag,lillalllogo' il1e Men von Vo~on•· 
~rt~ die dar •nveslot a er etnen V~artei im (.ieottr otd' 
il10e«n Vorttagspatll!i gotnaB deren Gesettgollung llll~t. 
in.sbe$00dere • 

- Eigentum an b8We91ic.~en und ~liehen Sac.hen 
SOWIO 50031Jg0 dlngiiChe Redlte wio Hypolhei<MI und 
Pf~te; 

- Antl'llstecnte an Ge.s.el15cna.tten iS'd ai'dere Men von 
Betedigungen: 

- AAsOI\ld'le aul GekJ. d<U: v~et 'M.W"de. urn einen Wlft• 

scnanlid'l.en Wen ru scn.al1en. Oder Ansct\lcNI auf LetSrun-
gen. die etnen wvtxhai'Uic:hen WM 1\aben: 

- UrMt>errectua. Al!alta d03 g- &jetmm~S. cocn
n&SCM Verl&nren. Hmc:teiSI'Tiat1ten,. Hand'eis:Nmon. )(now-
flOW u.nct~ll: 

- Recnte aul ttnt 9e-werolic:'le f~ die einen wittschatt· 
Gchon Wert b..,<Zef\ <tn>enUeBiicn AA!chto iJUI die Erl<un
oung. &.:cll~o6onq, FOnl"""'9 oder den Abbau nanlrtlcher 
Rtu •. .sou:c;e.,, -'1• .;uf !11\tr :ien-:r-~gung ,ana-a 1M 
Geseageoung a.M Vettrag:sparta. 11'1 ceten Geo.ec. Clle r<.ao ... 
tatanlagen go<aDgt weraon, oder iJUI mor Genelvnogung 

9emaa l!'ll"'ef ef'ILSPCed'uttlden tit-""eC"drunn berutlen: 

Umaw!aj~ce si~ Sll<>ny, 

pr•9"'1c poql~t>C Obus""!V"\ ~ gosPOGan::t'l. 

da,ia.: do ~ ~ W3rol1l<bw C!lo ""ojemrrydl 
inwe3:y<;ji. 

ISDloj'l"o io pople<:ario lyC!1 lnwo5tyq llcll oclvala na pod3ta.. 
.no nlniejsuj Umowy WfyC ~ -..mu rozwo;o..i inicja1yw 

gospodarc:zyc11 " lr!j - -

uzgodnl!y. c:o ~: 

Artykul1 

1. W rozumieniu nll1iejsHj Umowy 

•I I'Of<:d• -"""""Y<i•· obejmuje wszellcie mi"""'· ld6te ~ 
j«lnej Urnawiailpi si'! StronY i1weslufe.!!!.l~ dnJ!!!ei 
Umaw.ai<lt:ej "~ Sll<>ny zgcxril z jtj - ~ w 
=e<JOinc»d: 
-~ Nchonoo!ci I ni~ e<u- !two 

prawa rzoczowe. tolde )aJt l>poctlCO i pnwo za.si2W\r, 

- ~enia pionic!ne de .._ W)'datkowanycll na ,_..,_ 
nte wano$d gQ:5CX)Cialt::z:ej kJtl ro:sz:czena c::o ~en 
maJ<liCYCI1 wancst ~ 

- prawa auu:nlde. s:nwa o!as oo!ci przemys-..j. ptt1QtS'f 

tecnnclocj>cno. :aliiCi ~ narwy - ~<now
how I g"""""'; 

- ~· 6o dZiaJall1o$C ~ maj..,. W1I10St 90S"'>' 

~ wta.cznoo l prowarri de - -
elosploatac;i tub~~~ wyt<cny-
wanena~~~~z=· 
wexla........, u_., ,.._ Sll<>ny. na kt6t11 tetymnum 
d~ je51 n-,ryqa. kJO ~ wyml<ataptgol 
od~ pomn.m.....; 

b) toz.<tcMet det B~nn -~·· ~.., Benqo. dio al5 b) 
GOWVVW\t8!1e. OMdond.,. z.-.. UzeNgecUhre11 odor 
iU'l(fere venJJetdloate Entgette auf Nl8 Kaprta..Lan~~e .., 
SlMe von Buc:AStaDe .t tUr emet'\ beStlr"rrmten Z..num 
!!1'Hta1Son: 

poi<;cia .p~ -= """'Y uzyso:a. .. "' okreslonym 
c:%3SI• w fcwmie ~.,. tys1qcn.. ayw.dend. ocwuek. aptal 

(concyJny<n lub orvry<n ~ Wf!l"f"'" z .--yqi 
w I'OZW'TIIeMJ lilety &; 

STOS27l41 WZI16.10.9l lll:l2 
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,. ~e:e-1::-:.ntr c:er Beqntf .. :nvestor ttn.e. naluthcne Person IY\IC 
Sti;JlC.::'ie.m WonnSia. cc.er esne ;unsusc.""e ? !rson mtt Sttz un 
ICWCitJC;el"' GellUf'9SCC:!feJcn oeses Venrags. ate oetec:nugt ast. 
~::M;~tagen ru tatlge,.. .. 

. :_: : !!!' V~!tr.l~ '!rstfY-Xt :t:."': ~~ -.; • .; -1• ·~:-·.:-t\t•""'P w.,.. 
.5:\a:uz::na uno cen FeSU-nc.$.XMet. \l!)er 'Ne.c::"'e o•e Jtweahqe 
•Jettra:s:.3nf!1 r.n U~telt\SUrnmuog ,., oem VdOcen-ICI\t soove
rane J:le~~ce uno Honet~elugmsse tut E.tforsc;.,un9. Gew.nnu119 
•Jf".C E:r..,.runq natUJicnet ~essoutun aus1.1.oe.n "ann. 

Artl kel 2 

r t ~ J~C'! Vertragsl)vtei WU'tlln aJvem Ge~tel Kac:ntalanlagen van 
L"':vMtcren oer anoeren Venragsoanes n~C'l MogJicnketl J6teem 
uM 01ese I(J.otla.lanl.agei'l "' Ubereln$tlmmung IN( .tven Recnts· 
vo:sC' .. "l~t:n nrl~-n. Kaotwan.t.agen. ate .n UbetetNbnvnung 
m~r oen ?iec."ltsvorschnf'len &~ntr V~soi-rte• Z'Ugela.S.Sen sind. 
get'l.•ellen cen Scnua ~es veruaqs.. Jeoe Venragsoarutt Wlta 

l<i!DIWarwagen m 1eoem Fan gl!tKnl una odllg ben~eln. 

(2) K~e Venraqsp~e; son '" •rgende...ne~ Wei$e oun:n Utlgt!

recnden.g.:e ooer disXnmcnlerenae MaOna:vnen Gto Verwattungo 
dJ!: Verwe.ndungo den Georaud'l Odtt die Nun:ung der Kapilal· 
antegen YOn lnve-storen det ii'Oeren Vervagspa.rtei in ll'vem 
Geetet beeintrachfJgen. 

A111kel3 

p) Jooe Vertr"9s;>anei be""""en Kao<taJan~en von lnvosto
rel\ oer atWl-eten Vertragsoat\tt: ooer l<aDtr.atanl.aqen. o:an oenen 
&nves1oten c.e:r anderen 'VerttagSoattei betetliqt sind. In lhrem 
Ge01e1 nac:u weruger gUnstag aJs Kac11talanlagen dor e.genen 
tnve510retl ooer ~gen von lnveslCI'ef\ drirtef' Staaten. 

i2) Jeoe Venragsoartel t.nanatA lnves!Ot"en det ancec-en V er· 
ragstWlb l"nsoc:Mlc:> ""-< Betitigung !m ~ nul 
~etalantaq., in ihrtm Gebiet ...au wenjgec gtln:sDg. ab ihre 
e.genen tnvestot&n OdOf 1~ arinlf Staaten. 

rlt Olese Benancrlung bellelU .S;,Jd'l flk:hl aut vcwrecnre. cf~e esne 
Ve.l"D"agsoutei cen l~n cnn&r Sla.alen wegen ihrer ~it· 
gt1NSC'\aft 1r1 ~ner ZoJ. oaer Wll'tSC:t\atiSunrOI'l. ~ gemeln-o 
samen MaAL dam Rat fUr Gegense.bge Wll'tSCl'\aliShla Odet 
e.net FrethancetsZCN: ooer w~ itvw A.ssozlietung dan'wl 
l!in,.utr.t. 

1-'1 Die ., <11esem """"" gewiMe Senandlung OU>ellt sia1 
m~l aut Vtn}UnstM;Ungen. die etn6 Venragsp.anei oen ltwesloren 
anner Staatan aufgt\D"'d eine3 Ooooetbesteut:rungs..aokotTwn 
cx:1ar sonsoger Vere..noa.t\#'19tn Uber Steuertragen gewaivt. 

Artlke l 4 

t 1) Ka.o•tafanLJgen vtn II'IVC$toren e-tntr Verngspane ge~ 
Ben lm Getllet Get' at'IOere"' Yt1Vl.9S0¥1\et vollen $dwa Unod 
Sic:ncmt!'lt. 

f2) K.a01talantagen YCn tnves~ mner VMragsoa.rt~ dUrlen 
C'l\ Gebtet c:.er andtt"'tt Vervaqso.attet nur lUm allgemenen Woht 
Ud gegen Entscnt~ enretcjnel verstu..ri.ICnt ooer ~eren 
~en utUerwotfan ~et!. Ota .n cnren Auswtt1wngen Met 
en,~~~e: .. ~!~':'9 gle1d\~..!..";_ Ole £ntsc:hl~ 
~ o~m wen del eruetgne:u~n l<ai:luu~~ge unm•ruribar 
vo: oem :ettDUI'Ikt tr'IISDr'ea'leno ., Gem 01e Ent~ oa.et 
Vesi+atltC"'.:Jr"9 affanD.C'1 betcannc wuroeo Oit Entschadiqung mull 
\lhYHZ'J:oq~. soare:stens jeoaoct\ 11'\netTWD YCn zwe Mon.au~n. 
ge•eme< weroen W'd !SI a.:t oem dnnen Mon.al bts nun ZetttX.INct 
.:~: bnlun; mar cem Ubttonetf bankma.Bigen Zinssatz :u ver .. 
I tr.sen: S'1e muO t.a~fiq1~etWertDar uno I!'WI tra.rtslenettJ.&t sein. 
Scates,len$ un Lettoun~a aer-Ente.9nUfwJ~ Verstaadic:nung oder 
ven;~~arer Mi\Gna.nmen muO ., gee.;;ne11t Wers. tUr die 

Fes~ ~-c~ ~!!.. En~OKjU1"9 Vorsot9e gatrotfen 
setr.(...{)je cer:um;a~ oer ~~~.gn\ing. def\J1.fsta:atJ:ICiiUnij 
~e· yerg'e·c-nater "'~et'l und diii HOI!e -cnrr Emsz::n:al: 

ST0$1154 I WZ I 16.10.951 ll:l7 

c1 poj~« .,.l't'W'e'SlOr" :~L"'Iacza osct:~ rll)'C:Uia ma1a.<::i. suue 
m•e,sc:e LllTUe$2ltal'll l IU!J osooe Dfiwna, ma1~ s.ecm~ w 
,ednY"' z ocuarow o:;:,w,azywuu~ n~t~~.eruer Umowy 0 WYaw~ 

"'ONI.. eo GOKOnywan..a .nwe:sryq 

, ,.,.,_..,...~ V""""':'"·"": ':"l':':-:::-; '~':..,'=="«."; l~te!)o u:-."l.t..na.,.:::e, 
0 

s:ze-~ru kontynentalneqoo w sto.sUI'IKu ao kloryc.., oana Umawe.ata,ca 
s:ae Suona mou tqOClnle ! pr01w.,-n mii!O'zynvoelowym wy.tony. 
waG suwerenne ~rawa • uotawn•erua eo poszu\luwi/11.1. tk.SoiQ.a. 
tacj ' U'll7yl'rty'ttlt'll.l :.aso::ow natUt•~ny<:no 

Anykul 2 

1. K.al:d.l uma ....... ar.ea stet. $lf0n.i; ceoll.e w tn1at~ motliwosa 
pop.e,;,c 1'\a swocrn tetytonum '""""'Mryqe ~t~westOrow ONIJiej Uma· 
~I Sle Slrony ; dOw~=K 1t 11\we'S~ z.c;octn~e z_~ S'Wyml 

pr:z.~ ~0 lnwesryq.e do::~u.s.zczone zgOGnte t. u.stawe> 
tJaws:wem ~e, Utnawt.;IJO!.Cel su: Strony korzyst.lljl,. z ocnreny 
~tJ Umowy. Ka.zaa Umaw•aJ&Q sec. Sltona b~e ., 
kaiJ:ym ~rrypadkU zapewn.ac: rym 1nwesl)'f;tom rowne t SptaW'II'O· 
l1wo _.,. .. 

1. Umaw .. aface sr~ Strony Ne pow~.nny poo.ruz nteuzas.ac:n.one 
lub dy'Sktymanacyp'\e po.sumeo~ na SW'QII'n llryiOf'IUm oda.zwywac. 
w ~dt spos6b neg:atywnte na zanaazanreo uiytl<owan•e 
lub korzy3tarue 1 inw'estycj inwestofow drugiei Umawia~2f Sill 
Sttony. 

Anyku t 3 

1. Xdoa Umawiaj.aca sre. Strona ~e nki..OWK na S'W'Ottft 

l.e:1'yU)rium .,..,,.,ryqe anwestorow C""9e1 Umawt.i,a.cej SJ~ Strony 
1uo lnweslyqe. w klatyennQI'I uc1z1a1 ,_,""'Y •IU9•e1 uma-· 
;ace, ~ Sltony. rue mrucj J«lrl)'stt\1e rxt ~tYWUcyqe wlunyc'l 
~ bo1,dz Wrwesryqe 1nwuuu·QW oan.siW nedch. 

2. ~dol U~a;.ca si41. SltOna ~e llaXlowaC n.a S'WOI!':1 

letytt>nUITI ot1W0$10r0W ONq>ej lm>awi"J=JSI~ Strcny.w-e
niu do ic:> aziolalnoOO ZWiaz.>nej l ;,.es1yGan'INe mn!ej kotzy>l· 
/lie nii wlasnycn inwestOtOW luo inw~IG<QW pat1S1W ITZec:id\. 

3. T121ct.,...,.OIO noe GO!yay payw;J.P.,. kiOro fe<lna U,..._. 
jaca sMt: Strona Pf%YZNi• .nwes1orom p.JJ\Stw neocn ze wzgle:cu 
~ ic!l uazlaJ w ..,. c:eln., lub ~q. WSilCinym rynl<U. 
Raaue wza,emnej Pomocr Gcnpod>'<'<<i IU!> w strelie WOill"90 
r\ll'ldiU ~ u wzg!~ na ld'l stoWar.ryszen.e z n~m~. 

40 T~. o kT:Orym ITIOilfll'l w ntnaerszym anytculeo nee 
dOCyay .. 9• 1<10.. ;octna u~,..,.. .,~ s ...... ~ inwe
storom pat\SIW ntoc:tl na PQdStaYrne tJl'ftf:Niy o ~aMI 
p0awqMIT'IU o-,odai>'OwaMIIUb w coarou o 11'\ne poroz;unvenaa ., 
~ podall<Owyen. 

• 
Atlykut' 

1. lnwesryqe W'l'Wt:$lOtOW !edN:a Uma¥na,acc, Sll 51/'Cf'Ty kony· 
SUJ&. na {eryronutn Grug'e, UIT\3'Wia,a,ceJ sre Suony z peme, 
OJt:N'Ot'r'f t tlezoteaenstw~ 

2. ~ryqe II!We$fC(OW JtCnet Um~w~~~ Sll Strony mo9"1. 
rq ~ Cf\IQttJ um~~ sre; Sttony ulec wywtaszc:~ 

~ lull ""'9~ eye """"•'" •nnym SIO<lkom -
zn:ac:znym w ~ t wywtUZeZ.en1em lub nac;onah:zaq:a tyt)tO 
W ;,lftOS:t: l)UDiic::znym I U odS.ZXOOOWV.~ Oc:IS:Z)toc;JOw&tUe 
tiiu;~aCK waiiOso "'tWfastc5ilel nwescyc, bel~ 
n.o c:necs momentemo w Jctorym W'(WQ.SZC:.~•e IIUb n.aC)Ot'I.I&Lael 

$Wf w puolc:J'I.e mane. Od-~anae musr oyc: ~~ 
nr.e.~. N,IPOtJlle, jeaNllt w ~ c:woc:.-. mresaecy, ;>e>c--ro 
na.ac, od trzeof'C)O m.es.~a do 1'1"Cmentu wygtary pocnega ono 
~tOWVUU w~ nQI'n\llft\e) bat'ICOweJ Slopy ~awer. 
musa oyc ~ nec:yw.su me- wyl<~ : 
transient I!QO 1"1(2$·t)OCOWUQ., W\uetwy SposoQ u.stalefllll 

1 

~ oos,_- i oowv-1 !OSiiC USUlony na!P"""<I 
w motnefiOe ~cz.. .,,a. I'\&.QOf'I~•ZXI' 1u0 poOettQa ~ 
~ w sJu.totacn sroakOw. Zqognog t prawem ~ut· 
~ N~:ZICJ lub tOWnozNC::I'Iyef\ W SIWI.ka.CJ'I .srooxD"" 1 
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gung O"'').ssen in etnem oratnUtetu~_n "ectli$'Ver1anten nad\g!_Pnift 
w~b.'n )U)Onen. 

(3) lttve51on:n eme1 Venragscanet. o:ie ~un:.n Ktfeg Od~r son· 
.s119e !2ewatfnete Au.sel!\ilndersettu~en. AevoiUIIQn.. Sta.ats:nol
stand oaer AU:fn.Nlr 11n Geblet a er atiCeren Vema.q=ooartet Venuste 
Ill Kaealalanlagen er1e.•cen, '""e.rcen von GJeSI!f Vervagspanei lm 
f~e "9" AUdterstanunc;en. Abflneun;en, E."\tscn:ld\Qungen oeer 
sonstigen Gegenieaswflgen ruc.t:l wemc;:er sUnstlg behanaeu aJS 
ihre e19enen lnvestortl'l. Solc.ne Zil\lunc;:en stnd lrei ttans
fenero.r. 

C•l lfonsictllllc:h <let In dlesem Mil<el 9""'9el14n .Mgo~egenrn.;. 
1.en gen1eBen d!a lnvesto.ren e1ner Vei"U"aQSPanel im Geo.et der 
mderen Vervagspar~e... Metstt:egUtu-;1gu1"19. 

AtllkeiS 

Jtoe Venragsgan.es gew•Met$tet den lnves:toten d:er anc!eren 
Vef'U3g.sp.attei den lre•en T~nsfer der im Zusammenhang nuc 
e~ner )(ap.tal~laqe stetten4en bill~~ lnsee5ondeta 

a) des Kap•lals vnd l\.lsatzlidter Setr:lqe t'IA' Aufrechterhauung 
odcr Auswettung der Ka?ttalanlage; 

., det Ertrag·e; 

<) '"' RUda.ilhlung von Oat1ehon: 

d) dos Et!Oses lm Fan vQilslincfoger odet lollwoiser VO<\Iulk:tung 
ooet Uqt.rid.a.Don c!er IUpttaJatNge: 

e) ~et In ~ .. vOtgeuhenen En~on. 

Allakel6 

(I) Uistet """' Venragscanei il-nm ,,_., En~digungs· 
zahlung.., aulgl\lnd o!nM GewaM'"'IlJng tc.r e!ne Kapltalanlago 
lm Gebiet der anceren VMragspartet. so e:rxennt diese andere 
V~. W'lbt'Sd'tade1 det Rec;tHe def emgenaMten Ver• 
~r.~gSPatl<!l auo Ar.Jl<et 1 o. Gio Ubetlrigung >11« Aectn oder 
Ansp:nkhe dl~e:s l,...estOt":J knit G~a.e.s oct« aUfgn.md Recnts ... 
geocl'laiU auj Clio etslgeNJlnle Venrat,jSPanel an. Die andeno 
Venr.ag.spanoi erKoM t ~ucn den Eintrttt der eQtgemnnten Vtrr· 
&ragspanet. dle die Zahtung geteistet h,i.l. In allo dies.e Ube.t'1r'ag• 
Mn Re-erne Odet A.r\sof'Ucne an. Die z.a.hleocfe Veruagspartei kann 
dla dem tnve:s1or tustenence.n Rec:nte oder ~ rrt1 inso
weJI genend rn.achen. WIO SIO d.er lnveslct hine geft.end mad'\en 
k6nnen; anderersetts kaM die andere V~p.attei Gegen-. 
fordeN09en. die gegenUber Gem lnve:stor be$tetwm. aud'l ge<Jen
bef uer zaN&ne~en Venra.g.spanef geUend mad\ef1. 

(2) Sind die Aec:t\le odor Ansonktle Cl.. lnYestots aul die 
z:aNende Verr.ragspan; .. Ubergegangen. .so 1tann 4er lt"MtStot 
diese mc:ht geg.n C11e an.aero Ve~ gdeod mad"'en. es 
se. deM. .r w nten:u von cHtt z..aNenoen Verng,spaltl:i enn4cn
Dgl 

(3) fUr den Tran:sfer von Zahtut'lg~ auigrund d e.r U~ganen 
~e goll" n Oe Mll<et • ..,..uo 2 und 3 uncl Anlkd S 
entsoreatencJ. 

Arflkt17 

Oat T tansfer "act'! M1Xel J. Abs:aa 2 ocet '3. Ato~ 5 oder 6 
erlo&g-t u:rwe.rzugtten :u dem am Ti9e !!H Tra.ns1ers gUhigon Kurs. 

Art1kel 8 

(t) E:grbt s.ch 'U$ den RKfllS'YOI'Sa'lnn.en ewner Vertragsoat'l'ei 
OOef aus voDcerrecnrlt.enen Vergfllcnn.cnqe-n. ;jie neoen (jj:flSem 
Vervaq ZWISCJ\en c~ Venraqso~en oesaet\en odet 1t1 Zukunn 
begn.noeu wttnleo. etne attgetn"!!ne ooer beSOndere Rec;~e&ung. 
dun:n cs~e aen KaertaJaniaCjen . !t lnve:s:t.oren dei' anooren Ver· 
tragsca,nl!'! e1ne quns11gere Se.na.na.I\JI\9 lb n.acn c•es.em verng 
zu g~nren 1St. so gen1 chese Rtgetung Clem VOfUeogtnCen 
Vennq ensowe-~1 vet . .11s 51t Qunsnqer est. 

ST0Sl7.S. I WZ. ! 16.10 .9l I I 5:11 

wy;okoSC odnvoc<owan•a P<>dleqa ,. • .,.. .., dn>dz.o zwy><~eqo 

"""~"""'"'"• pnad sadern P<>WOZechnym. 
3.1nwestor>y jednej Umawlaj~j si~ Strcny, kl6rycn tnwes:y.;jo 

doznaJy uw;;_OfbkU "''"':"•k wojny ~b IMy<11 konlliloow :::ror 
ny<~~. rewoluq, sl4tlu "'YJ'\0<"-90 ~b ,.,oeuek na 1"')'1onum 
dtuglej UmaMa,a.c-e, ~e: Sttony, b~~ w odnies.eniU Co ewenruaJ.. 
nego oerworzenra. kompens.ary. OO.S.llr.OdOWanaa tub lnnyc:."l 
iwtaOczM ltaldawaru prze.z 1-t; UI'J\aMaj~ sie; Sttone: r-~e r..n.ef 
l«lay>lnie noi iel ,.....,.. lnweolll<Zy. Talclo pialnOSc ;>oe~•l:t 
$WObOdnemu transftrowi. 

•. w ~ . iu do - ~ w niniej$zym arty
klt1e. inwesiOtZY jednej Urnawlai>,c:ej si~ Slteny korzymjo, z 
~ego uprzyw\le,awan10 na le<y1onum atuq>ej Umaw.oi'\Cet 
si~ Slteny. 

Atlyku l 5 

Ka.b:sa Umawiaj~ Siq Strona q'W'I.I'3.nruje '"westorom dtugiej 
Uma,..al'ICO! ~ Strony ~ lr2nSfec naJeinosd ""'<~
:tanyd> z ......._ a w szczeq61no$ci: 

a) kapil.alu i 1<wo1 dodalkowydl no ltln)11!0nio lltb p~.,.. 
Wlwestyeji; 

b) prtydlod6w; 

<) spary poiy<:zek; 

d) ~ z ~ ~ lub cz~ spttedal:y olbo 

~-~= 
e) odWoclowal\ pn~ w ~ • nnejszej Umowy. 

Anykul & 

I. Jeiei jedna U........,Rc> si~ S!tt>na dokona na rzea swego 
inwestora pla.ir'C>sei odszlcodonrl no pocjsQwie gwaronqi Clla 
~owes~ "" IOfytQium clrugioj u~ s~ot s~rany, ...owc::u 
ta dtuga um-;.,ca si'! SlnJno uzna. bGZ us:rr%Mt>ICU tlla Pf2W 
pie<wszej U,....,.1¥o! si'l Sln:>ny tliW8fly<ll w Myl<ule 10. pr'Z!!

niooi..U wszeocich - .... ~ !ego ~ ,. mocy 
ustawy 1uC na l)odstlwle c:zynnoSd Pfb'!1)dl na pi~ Uma
wlaia.~ sie.Sin>ntl· Oruga ~si'! Sl1Qno u:zno ,.;...,.u 
wejSde pietwszej llmaw!ai'\C<i si~ Slteny, kltn OOlccno!a pial· 
l'lO$d. w te wszysUcio P~ PI'DI"a UD ros:zcz_eraa. Uma· 
wla~ .,~ Sln:N. kll>ta cldlt<lnil& ~ maio CIOd>OCiziC 
naleiny<:ll ~ praw lub ~ z roszcz.....,.ly1lo> 
w tyrTI ..., ..... w jaJclm mOgtby ich - lnw<mot. Jednc> 
aMnle ciNga U,_.i'F& "'' Slzono ...,U - ~ 
roszcu<> ,. s<osunlcu do ....._.. wcOee Umawt~ S>q 
Slteny, la6ra dOiconala ptatno:id. 

2. W pnypadoJ ;rze- "'"" 1u1> ras=.n lnwestor:l na 
U<na-Mo1..,.. ~ s~ kl6nJ dOiconala ~ ~nwau>r ,.. 
maie oen C!Cdltl4llt WObeC dtugioj ~'"I Strany. ~ 
io zcs..,.. on c10 1eq0 .._pm:~ .. ~ s~ 
kll>ta dola:lnala oloU10Sd. 

3. W OC3mesieniu do tran:sleN ptatroo$0 na C)Od:sl2wie DI'Zente
sionjd> roszcteri...;., Odpow......., ~ AnytoA • l.lSI. 2 
I ~ OtaZ Attyl<UI 5- • 

Atlykut 7 

Tronsfe<y. o 1o:1llc'p1 - w Mytcule • t$. 2 l 3 OtaZ w 
Attyl<lJla<n 5 i 6. ~ .,~ Nozwox::tr:Je wedlug 1wr.su OOOWO<I· 
zu~ w ~ nnsteru. 

Atlykul 8 

I. Jeieli z Otn<l\Sbw <n•t¥h jeGne, u.-n._j~er •~ Strany 

lub ::oo<M.apn "'~· isln••1•cycn IUI> 
mog~ """"'"" w orzyszroSd ~ U,_..j~l !>'I 
s~ron ... noOUJointe Od ~ umowv. wynt~ca prz-Q90IOY 
lub =O<Jolny ~ .,...,.,. ,., .......,._ IINqlej 
Uma'""'l¥81 "'' SltQny ._ k~o no: prz...,. 
cQl.all• niNe~~ ~ OC'ZeotS Len IN P.,et'WSZ'II\SCWO 
przl<l nan•essza umow~ w Ultre:sle. w }aklm rest on kOC7:)'SC"'Ie'fSZY· 
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(2) Jeoe Veruaqsoat\e. W1fO 1eoe anove Ve.ronictuung etn
nahen, =~e see 11'1 oezu9 aur )(a~aqen YOn lnvesrorctn der 
a.naere:r Verv:u;sp311et aul lhrem Geo.et Ubemommen n.tL 

Arl tktl 9 

Otuer Ve.nrag gtll avcn tUr Anqef~enneuen, die steh n.acn 
&n.• ra:n:e:en caeses Vertrags ., bezug auJ K.a.otra~agen eJ· 

~·:ler.. c1e lnvestot·en cet esnen Vet"ttagspantt ., Geotet cer 
1n0eren Vell!a<}s.-oane1 geman deren R!O"'tsvors.c."''nllen sett Gem 
1~ . $eo11moer 1912 :;,,s tum I.Ntratnreten ~e:s~ Venra95 VOt· 

genomrnen naoen. 

Arhke l 10 

( 1) Mlunungsversc:'\ltdennet:en Z"MSC"''en oen Venraqsoane•en 
Uoer :ne Auste-gung ooer AnwenG\.11"19 Ote.ses Ve~gs .sollen. 
s:Jwett moghc::n. Clurcn dle RegceA.~ngen eet belden Vervags.· 
oa.rte.Jen D&*9lteql waroen. 

(2) KaM ttN MesnungsvetXhlede:Metl aut dlese Weise nicht 
De2geJ~t weroen, so ISI s~e auf VlfianQen esner dt:r betden 
Vervaqsoan:.e.e.n einem Sc:ntedsgtric:nt zu 01'\IMXeJten.. 

(3) o .. SciliecJsgenclll witd von FaD N Fah geb;ldeL indom 
jede Venragsoartl!t ein Mitglied beSieiR und betde Mitg, cdet sid'l 
.iuf ce.n Angenocil3en elt'IS$ dnnen- Staates .ts ObmaM e~nigen. 
Ger von den ReglenJ.tl9en der be~ Vertragsp.v1e:ian zu bes.t~ 
ktn ist. Oie Mitg!iecer slnd innemalb ~ :zwet Mona1en, der 
OCmann innema.lb von dlei Monaten lU beslellen. ""d'ldem dio 
e-n• Vetv.~;::Soanei Ut ~eren mngett!'llt Nl Cla.O s1e <lie Mei· 
nungsversc:rueoemcut etnem Scnfeosgend'at unten:~re.ten wil. 

(" ) Wtrc:len die'" Absatz 3 9ena/Vlten Fristen ruchteingehaUen. 
so ltiM "' E.tma.ngerung esner an::~enm VefelrtbOI.tUng jeoe Ver· 
L"'aqSo.ar.ei den Prisldenten 0-e:s tntemaoor.aten Gencntshors 
:xaen.. CS•• erloruontg,en Emennungen VOtZUnenmen.. 

(5) o .. Sc!Uedsgericlll entscN!dot ""I Sl~nmeMtM. 
S(Me EntscnekJungeJ\ Sil'ld bme.end. Jtoe Ve1'U'a!fSp.at'\e111~t die 
)(osten ... ~ Mitg1recs SO'I¥!e 1href Vettrecung in dem Ver1anten 
.,,c!' aem $c1\led$9end'lt: "'• l<o$ten de$ Obm..ann$ sowte die 
~stJqen Kosten w-eroen von e1.en Deld.en Vertr.UJ.s:pa.t10•en lLI 
c;teic:1en Tenen gelnlgel'\. Oas Sc:ntec2Sgei"Cnt kann et.ne al"dere 
Kost&nr~e:M"q trerf'en. 1m ilbngM r~ell csa.s Scnledsg&f"K:ftt SM 
Vertanr&n sebSL 

t&l Sind be!Cie Veru.gspane-ien Mltg!ieder cses O~re~nkom
mens vom 18. Mm 1965 l:ut 6efleqi.Jl9 von l~tiuonsstrezng· 

~ten tw'lsc::en Staaten und A/'lqendongt:f'l &I'IOettr Staa.utn. so 
unn mu RUdtsJd'lt Jut die Regelung wt Atvk~ 27 ADsa£t 1 diese:s 
U~ett.ln)I.Otnmens cu vorstenenc vorqes.nene Scn~e.rK:ht 
:.~sowt.u nc."'ll ili\911\Sfen w eraen. m ZWISCt\en oem lnves1or N'e' 

V~rtra.;s;~.anet und oar a.noer~n Venragsoa.ntt elt\t Ver~n.t:w'Unc] 
r:-a~ Millgaoe oes At'Ukeb 25 CIIS Utl..-t!&tUc.Om.mLmS :ustanOe 
qe.komr:\en •SL Oie M&g\tc.'\kert. oas lo'OI"Steneocs ~eseneno 
S;Jlleos;enc:u "" Fall 1!1ner NicntGe.acnt\Jng etner gencntlid'len 
:rn.sc:n~ou"9 an Sduea.sgenc:rns an gen.atvUen Uberetnk~ 
r.-.e-ns t Amke1 27} ooer trn Fall e1er ~l'tr.I.9'UI19 kran Gesea.e:s 
oaar au1g."'\JJ'\\ Recntsgesenatts niQ'I Aroltel 6 Glt'SH Venr.t9S 
.i.-:nl~lttn, Olt1bC unDen.Jhl1. 

Artaleel 11 

11) Ml!1nYngsverscnledt.,..nen r n tn oe_rug JUI l(ao.t:Uanl.aaen 
:"Jt1SC:en e1ner Ve!Vigsoartel tJnO cem lt"Nelfor oer ~ 
Vtt1ra;s:)at11b s041tl\. sow est mogiM:t\. :wtSC'\cn Cltn Slr ett!»tt!'len 
yJtlac:t :I!'9Dieql weroen.. 

(2) W1t0 01ne ••:o,t.•nosversct\l~et~h~U'Iac:o M~et.~.Absatz t_ 
ooer na01 M 1tcel S •Memaro \tOn s~ Mon.alet\ naCJ\ threr 
. Gat. ~amaen\Jf\9 dUn::'~ th.ne d~ Str~toant~on tuenl DcioCJeHtqt. so 
.,_ reot a er Sueuoan!'len oetecnt•qt. e.n ll'ltemat~anates Scnteds· 
~umcnt .l"NI'VIen. -

STOS27l4 / WZ / 16. 10.9lll l : l7 

2. x.azca Um.OI'Wia1a.ca s•e S'ron.a 001r'Zymi. wSZI!iklcn tnllVC::'I 

z()()C)YrAUan. ,al(le pcoftfl w OQn.lts.leniU GO ~Utyql k'lwesto;ow 
CII'\J'9Itl UlniiW.illacet SI~ Strony nil sWOtm l tl)'lcnwn.. 

Arl yiC ul 9 

Nlrn ft1SZa Umowa dory:.:-, IOW'nl:ei SDI'aw. lctore wyiOrua s1e 
po weP,au w ~e nlfl•~;ue, Umowy, 1 b-eoa Z"Mazane z anwe-
styqamt ookonanynu na terytcnum OI'Ugl&j Uma~ej su:. 
Strony. zgooNe z Jet prze:~tsam otawnym1. po a.mv 1" wrze~a 
1972 r .• a paeG wersoem w iyoe I'WI\IejSUJ Umowy. 

Artylic u f 10 

l , SPOry r.u~-y Umawta~m~ Sle Stron.atn1 do~ &tHer· 
preuqi lvb Slosowan~a n•nteJS.Z!t Umowy pgw,nny bye w tnsait: 

mozliwosci roz.s~ane s:rze.z Rzaay ObU Umaw•i,acycn Slit 
SIIOn. 

2. J.Ueti n•e moina ro.t.Sitl)9nat sporu w powyb.zy soosoo 
wowcza.s naJety na bdan•• JeQnt!] z Uma.wl3•'\l;yd'1 Sl4t Siren 
przecJIOiyC 90 "Y'>U""""'"' .ut>urazow..,.., 

3. TI)'I>Unal arolu.iowy rworzorry ~le. oodZle.,te ~ k.o.idej 
sprawy, w ten S9QSob. ze Woa Uma'MI]o\ca s1~ Sttona wyz:N.ay 
jednogo arl>lra. a obaj wytnac .. , w ~n ~b art>itny ..,.ru~ 
Z90CI~ na obywai& parisrwa rrzeo090. fal<o oruwoc!naa~o. 
~ pr>oz R=v Uma.Oal'\(yd\ .,~ SJron. W\'2nacze
nie artlittQwo pow~nno nastac.C w oagu dwQcn m•~~. 1 o~e
wodrwc::zacego w d"9U lned1 tnlt'..Sleq', od CSity uwtaaom.1ensa 
)edn"' Umawoaj~ "~ SIIOt!y onez OJV9"- te c:lce orzi!Clo%yc 
sp6r uybunalcw\ -il1JIII'Uowemu. 

-4. W przygadku niodocnyman1a terminow wynueruon)'C'1 w 
~ 3. z br>.lcu onnego POIQZ\InV ..... l<aica V~ ... 
Slrona moio %'N\'IXC ""' ao Pnc~ Ml~ 
wego Ttyt>unalu SJ)r.I'MecJllwoSa Z ~ 0 OOI<Qnanlo 1<0<'"'""' 
nya.~. 

5. Ttyt>tm2! art>l1raZowy otttJ<a Wotlc51oioa gto<ow. Jega 
deqoz;o ~ MUa.r:e. K.i.ttU Umawta1aca sltt Suona pokrywa 
kcszry Wla.Snlf90 &n:~in OtU tcoszry jej udnatu w DOS1l1)0Wai11U 
przeel tryounate:m ;l.I'Diti'Ucwym: toszty pr:ewcaniaaago or.u: 
poZCSlaf.e 'ICOSZfy pok:rywaJa, w rownyen c:z:eSaact~ obie Ung~ .. 
fqca si~ Slteny. TtyDUnat atDrtra.towy mote W\ac;.eJ urequtCWaC 
sor.twe )(csztow. W pozo~ Xwescacn tryounal attXrr.ai:Ow'Y 
s0111 regutu1e >wof ll'jll po$1~ 

. 6. W pnypadku gey obce UmaWiaja.c. s~ Strcny s~ 51~ 
SVOnatnl )(onwe.ncp o A01SC'Z'Y9at'\1U Sporvw lnw~ 
m•eczy PanstWamr a Obywale.l.vn~111nycn Pansrw 1 d111a 18 man:a 
1965 r •• wowczas te wtqle<IU na POS&anowiens.a Alty)(tJN 27 u:s:e:J 
1 lf:1 l(()l'l'Wenqj. Of'Ztwl01l&ny UOIU(]n.l tryaunaf Jtbttrnowy rae 
maze bye lWO'.any. jti:ell s1osown,e Clo OQ:StanOWten Anykulu a 
Kon.wenc:;i OOS:.ttC eo oororumaeNa mteczy :nwes101em ~ 
lJcT\a"WaiilJ~I Sltt Slnlny a Crugi. Um.aW\IJa,ca SI~ Strcna.. N1e 
nAru:Sza to mozlrwoso lWCia.nta prz~ uortecnao 0')'0""' 

natu M'Dftraiowego w o~ n~eresoeklowan1a deCyZps uyou· 
nai\J art»tra.zt!'tlrl'eqo oowot;neogo na mocy wyl.ef wym.et~~one, Xon
wenqo (~ zn luo w or.y:l<lCIX\I RJOrcgac:;o na tnocy ustoW'f 
lub n• I)OOsta'Mt c::zynnos.::. prawnyc:n S10.sownae oo .Atty'CJfU 6 
l"llt,.~ISZe'1 Umowy. 

" r ty lt u1_.1 

t. SOOI"f COl'\'eaee ~ttWe-sryq mcea:y JtCn.t Um~'t1¥'a1at:a SIC 
Strona ,. 1nwestorem dt\.!QIIf Umaw.~lilCIJ Ste S:tony CO'' '"Ml oye 
w tNare moZ11wCSO tozsu:ygane POkftlownu!! r.ueczy s1ton&m~ 

soon.. 
::. Jetelt $COt acryc:~c:y $Claw. o ktoryc:n mowa w Al'l'(kule • 

ust. 2 1uo .,.~·"\iiyxute 5. me moze eye rozs~n.ety w ur:rmu'll• 
ue.sOu rrue_i!C/ ~ ~n;a"'90o'iier ;e:dni ze sttTJn . 
wowczas na zao:une ,e<1ne1 u stt'Orl $DON N te.zy pne:oiO-,.C 'iO 
uyovn:aiO'Wt arbllta.towemu. \ 
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(3) Oie., AbsaU 2 ;euctfene ~~eeuog ~t11 aucn fOr MeJnf.W'95· 
va~-,seaeMellen Ub.ef SOiCI\1 Angelegenne le-n. JUr 410 der tnvo-
stor ui'IO oe ~ere Vettrac;so-ane. ~t~n SU.eosverlaru-en vere1n· 
"""' .al>en. 

,. t4 l Soletn cie SlletiDMleten ketne aowe,d'u!nc'e Veret.nbiNng 
tteifen, I'M CliO ae$Ummunqen <Je5 AMels 10 ~tte J bLs S 
JanngemaQ rrut car MaOg.ace UIZVWenden. <J,ail Gut Sosutnung der 
Mtl91J~tt cu Sc.""Jeosgenc:'lts outt:n cle Su~rpanere-n eu1otgt und 
dat1, SOWell Cle ' " Amket 10 Absaa: 3 genannten Fristlt1'l nld'Lt 
eu"19endtil weroen. jec:J• Ve~ mangel5 .&l)derer Ven~in· 
t>orunqen den VorsrtZond<!n d•• Sch~oricn""MV!uls dtt ~ 
cet51Q.mmer StOCKhOlm bitten kann. de et104'0tt1~ Etnennun. 
gen '-'Oil::ut'lenmen. Oer Sc;:uedssONCh Wlt12 anentann'l unci voU· 
svedtt nach Mallqae• des \.ibetemkommen.s vom 10. Juni 1958 
Uber die ~OM'-"'9 una Vollsu-eckung ~ne2iscnet Sd'lleds· 
sg.nk:ne.. 

(S) Oio V\ cer Strettl~e~t oeteif.gto Vet'1'.r.tgSD411ei wird wah.rend 
emes Scnleasverlarvens oaer cer VoltsU"eQrung ei:nes Schiec:ss· 
sgNc:ns t\lchl als Enwantl ~eltend macr.en. 4a.O d.er lnve5lof der 
anaeren Ven,.gspaJtei ~ Enl.SC:1\.3.01qung lW ewu:n Tetl des 
Sd\adens ocer CJen Gesamu.cnacen au:s e~ner Vt1tS1d'letUr19 
erruuten hat. AtUkeJ 6 Absea. 2 Dlellbt unoenitvt. 

Artakel 12 

Oieser Vettr;.q gitt unabno\ng:u~ davon~ ob rwtscnon den Ver
~SPII1eten olplomabSCl\0 ooer ltonsutanscne SmltftUngen 
bestenen. 

Arri kel 13 

Enuprec:hend. dem V~c:nte--Abkonvnen vom 3~ Seplembe:r 
1971 Wild cieser Ve~V"aog in Uberemsnmmung mil con testg• 
teg1en Verlanren al.d Berlin tWesO au:sse<Jen.nt. 

Artlkel 1• 

(1) Oioset Vonraq bedarl der RaDAl<atlon: a .. Ra1ilikolicns· 
uncuna.en wera~ so twd Wle mOg1icn in Sonn ausgetausc:ttt. 

(21 Oie>er Vonr.tg cntt olnen MONt oach Austou:sch de< Rallfi
Wa<>sur<und«!ft in ~<rot. Er bl.,bt z011n J:Wo lang in Krait: nad1 
Oeten Abtauf ver1~ert s-c;n die Gettunqsdauer au:f unbe:slim:mte 
Zetl. sotem l'llct'lt ecne Clef betden Ve-nrag:sparte!en den Vertrag nut 
elnef Fnst von zwod Monatan vor Abfauf sc:nnf'Ujch JWnaiqt. Nactt 
Ablaul von .urn Jalven ttann cer Venrtg ;ec..att~t rNt eS'Mlt Frisl 
~ twOII Motwen gelalrdgt we:rcen. 

(:1) F\Jt Kaoowanlag ..... die t:!s n.m Z<!ilt>Unkl d., AlJGed<r.alt· 
l.relens out'" Vertrags vorgenomr."~en worcsen S&nd. gauen cfie 
Amket 1 tus 13 nocn tat wettere zwat\%19 Jatve 'tOm T<i~Cje de5 
AuG411<r.tl'ttretMS ces Verrrags &n.. 

Gucnehen ;u Warscnau am 10. SOVtiT'Ibef' 1989 in twet 

ursamnen. JeGI!! '" deutscner uno CC)IruS:Uier SJ)C'1a'18. WOOGJ 
)C<ler WO!llllul gte!CilcrmaBml vellllll01:<:no$1. 

3. PO$tai'"IO'W'IeflQ un 2 d~a rOwruet scorow w s~. ·~~ odno.,...,., do laatydl inwosto< I Umawooj'IQ "~ S"- utgoonoli 
poslepowar.e Aftlluaiawe. 

"'· Je.i:eH strony SOON nle U1goan."' inaczej, w6wczas s:IO$\Ife 
5at: odOOWtedn~ pos~erna NrykWu 10 t.LSl 3-5, zgcorue z 
lasotdll. ie VCitrty wyz.na_aaru u. grzez suony sooru. 1 w prry· 
padku niedor.r:zym.an.a 1erTNnow ust.alonyd't w Altyk\l'e 10 I.&Sl 3 
kai.cla 10 SttOn sooru mote l D.ra.ku IN'Iycn PQfOl.Uf'l'llen 7:Nroc:C S«l 
do ~ ln>lyi1J1!J Mlilr.d- 1zlly Hanotcwoj " 
SzulklooCrNe I prc;bo, 0 dolconanie koniec:znyctl nomit\aq. 
Orz~enie lr'ybl.lnoW att)iniowe-go ZOSW"ae t.aJ"Lane i wykonane 
zgocfnle 1 Korrw~~ t drn 10 c:zet"«a 1958 r. o Uzna..,.-anru 1 
Wyl<onywar!IU ~ Orzec:zeri M>ilr.dowycn. 

S. U""""")<P si<: S1rcrla. ~;;eo tOwnoo:zesrle - >I>OIV. 
nio bf:dZi,e w ltakde postepow-an[a przt!d ll'ybUn:U~ ~ 
wym lull ~ cnoczema 1090 cryt>unaJu powoljwac .,~ 
na argument. ie .-.., Gnoguoi Uomwiaj-;pj '"• S• OilY Oll7)'mal 
za af:<C Jub u C3lOSC poni•.,one) s.z1ttx1y -•zrynolu 
z.-awatteogo ubezpit'C':t:ria. Postanowienta Attykutu 6 ust. 2 polt> 
staj~ni~ 

Ar&ykul 12 

N"oniejsza Umowa -.zuje Neraleinie od 1e90- r::zy mledZy 
Umawoa_.,. ~ SlrOnamt is<nleJ'\ sUlS<Inld <!yplomatye211e lub -

Anykur 13 

S"""""le do~ C%1..-os!TOr.f\"90 I dnia J wndnio 
1971 r. ninlejsu Umowa 10ldi19a ,;~ zgodnlo I uswonym; proce

dur.lml na - (Z.oc:hodrv). 

Arrykul 14 

I. Nlnieisu Umowa podt,...a r.nyfilcaq; dokum""ry raryfilca· 
cyjM '""""'~ wymoerUone w Bonn w rncWiwi<l na;krolszym 
tormonle. 

2. N"oniejsu Umowa wejd>i1l w iydo po uplywio Jedn"90 mi .. 
siaca Od dnia wyrmarry doloml• ru6w tal)'1llcacyjny Pooostoie 
ana w mocy w ~ dzini~u laz: po <:to ~ ute<p przeo~~>o 
ianiu na => roeogr2111CI:ln)'. jeiaS ~ z U~C"jdl so
Stlon nie clokona pi$emnego W'/f)O¥'iodztria Umawy w lmna"ie 
dw\.Nstu miesiecy przod jef ...yga5n~ Po III>IY-~ 
lat Utrowa moia tJyC WfPO't• a :tzian.a w kaidyrn msae :. :tiC:I'lO

waniom ~- ol<nlsu "'fP(>Wi«<loooa. 

3. w odnieoieRu do ~ dolo::onanydl przed tnllywtin 

wa%noso niniejstoj Umowy ~- Nr{oaJt6w 1 do 13 
zad>owuja moe -....zui- przoz dals<ydo r!Wadziosoa taL 
lictilc Od dnoo IIOiywu wunooa nmoej:s.:., Umowy. 

~ w Watm.Wte dnaa 10 klooaoa 1989 tt:kV w 

dWcX:t'l eogzem~. kUcty w I~ZV"U niem&eOam ' DO(s)Q.m, prry 
r::zym o01 1C1<Srf ~~~ reona~<owa moc: ~•ea. 

FUr de Sunc t$rii!'OUC)Iik Otu.tse:nlatld 

Za Roou<>liloo Ft!<lera~ N"12mooc 

th.ns·Olelncn Gensch•r 

For dle VO!lc$rl!llUOidc Poleto 

Z.. Po<sq Rz•cwosoolil~ lucl"""' 

Kr:zys.uot SJc:ua•.sze wslc i 

By an "-'change of notes of January 21. I 989 I March 29. I 990 Poland ,nd Gennany a8tt"d !hat the word 
"Venragspanei" whicb was a clerical erTor should be repla~ by "SIIcupanei". 



. ) 

""' } The Protocol to the Treaty adds: 

(2) Zu Arlikol 3 

a) A!s .Be1<1~9ung· lm Sinno des Arllkels 3 Aes<la 21st die 
Verwanvng, die Verwenaung, der ~bl"aue:n und ale Nut~ 
zung e1ner KaJ)Itaf.a.nlage ilnzvsehen. AI$ Nle .. weniger 
gUnsnge· Behandlung ., Sfnno doa ~Is 3 1st ins
be$<1ndeto onlUSOhen: o>O ~ des 8e:u9s 
""" AOh· und Hill=oHon. Energle- l>tld Brennsloffen 
sowle Produl<lic!M· und SelriobSinotleln >.!ler Att. c!lo Sef>ir>. 
derung des Absaaes """ En~ sowlo $00Stigo 
~onmilihnkher~ 

(J) Zu Alll kol • 

Oer Investor hat Ans;JNC:n auf Entsd'\adigtA"'g auc:n bei eirw 
Ent~:Jgnung oder ttnet verglechbven Ma.Bnanme m SfM.e 
von Arukef • Ab$atz: 2. Cl~• aro ~ T iligketl C!H 
Unlemervnens. an Cem f:f betetligl ist. be-Hiuacnbgl- wenn 
dadUicn I1J91eten aucn sell'le IUpdaJanLage tM!IIOrfen 1St. 

2. 
The arbitrators were appointed as follows: 

Mr. Georg Ahrens 
Saar Papier's letter of March 5, 1992 

Dr. babil. Tadeusz Szurski 

7 

2. Oo Artyk.ufu 3 

a) przoz .d:oalalno!t" w roztJmlenou ~ 3 usl 2 naldy 
toZun\lec z~oz-anae. p~ez:naaenie. u:iyUcowarue i )eo. 

rzymrue z inwestyc;i. Prza JMOj ""'=•" tralc!owonle 
w rotumleniu Anytcutv 3 naJe.ty rozumioC w .szaeg61noSc: 
09finlCZOOI3 W dos~a (k) ~i materiaJOw pomoc
Nc:zyeh. surowalw energely<;Znyeh 1 paliw oru WSJ:el· 
IOego rodufu Srcdlc6w PrcciJjcqi I !IOCikOw Ol>toCOwyct\. 
utrud.nlerua w Zbycie wyroo0w oru 1nne d:ziata.n&a o podob
nycn skuOcocn; 

3~ Oo Artyk ulu 4. 

tnwe:storowi paysft.J9uje Od:Sl;)ccdowanio tOwNe.t w pt%ypaOJcu 
ywta.s:zaenaa tub porownyw~ ~ w nn:uml4!n1V 

• \1'1ykUIV .a un. 2. na sJrutek kl6ryct1 doznape us:zc:z.trc.kU 
dlJia.ratnosC go$Dod.lte::a DrleGSJ~ w )tt6rym ma on 
ucmaJ 1 gay w wyruku I ego anwestyc;a znaczrue UCI'etplata. 

Nomin.ated by Ministry of Foreign Economic Cooperation on 
April 30, 1992, notified by Polish Embassy in Germany's letter of 

May 29, 1992. 
Dr. Pierre A. Karrer 

3. 

President of the Arbitration Institute of the Stockholm Chamber of 

Commerce's letter of December 9, 1993 

The seat of the arbitration is Zurich by agreement of the parties. 

4. 
The Uncitral Arbitration Rules apply by agreement of the parties. 

5. 
English is the language of arbitration . 
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J B. 
Prayers fo r Relief and Procedure until Preliminary Award on Jurisdiction 

6. 

Saar Papier's prayers for relief were origina!Jy for DM 17'434'732.94. On May 20, 

1994, Saar Papierreduced its claim to DM 2.3 Mio. plus 12 percent interest since 
March 5, 1992. As a result, its prayers for relief are as fo!Jows, see also Saar Papier's 

brief of September 29, 1995: 

7. 

1. 
To declare that Poland is liable to compensate all damages 
sustained by Saar Papier resulting from the prohibition on 
importation of the secondary raw material waste paper since 
July 7, 1991. 

2. 
To render an award in favor of Saar Papier that Poland is 
required to pay to Saar Papier reasonable damages taking into 
consideration, as to the amount, lost profits of Deutsche Mark 
2.3 Million plus 12 per cent interest since March 5, 1992. 

3. 
To impose the costs of the arbitration proceeding to Poland. 

At the July 17, 1995, hearing it became clear that Saar Papier was not asking for an 

independent Feststellung/declaration but was merely asking for a preliminary finding 

on an debeatur (dem Grundsatz nach) (possibly in a prel..i.nllnary award), possibly 

fo!Jowed by a (Teil-)Leistungsentscheid (final award) der Hohe nach (quantum 

~ debetur). Accordingly, the Arbitral Tribunal need not issue any separate declaration. 

8. 
In its submission of September 29, 1995, Saar Papier made it clear that its claim for 

DM 2.3 Million related to damage suffered before March 5, 1992. 

9. 
On May 13, 1994, Poland entered a plea of lack ofjurisdiction. 

10. 

On March 17, 1994, the Arbitral Tribunal issued a Constitution Order. 

STOS27l4 / WZ/ 01.1 1.9! I 06l<9 



:J 11. 
On August 17, 1994, after a written procedure therein described and an internal 

meeting of the Arbitral Tribunal. the Arbitral Tribunal issued an Interim Award 
which is joined as an appenllix to the present opinion. In that award, the Arbitral 

Tribunal found that it had jurisdiction (one Arbitrator !lissenting). 

12. 
The arbitration costs for the jurisdiction question were set as SFr. 15'000.-, and the 

Arbitral Tribunal was of the opinion that they must be borne by Poland whose plea 

was unsuccessful. They bad been advanced by Saar Papier. Accordingly, the 

Arbitral Tribunal held, Poland must reimburse SaarPapier SFr. 15'000.-, payable 

into the account designated by Saar Papier's lawyer. The Arbitral Tribunal also held 

that Poland shall pay Saar Papier SFR. 2'000.- towards its representation costs, 

payable as above. 

STOS17l41 WZ FOI. I U l f 06:49 
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"""'' ·.~,) c. 

..... 
'"' 

Procedure on the Merits 

13. 
On the merits, the parties initially presented the following written submissions: 

14. 

Saar Papier, March 4, 1994, 
Poland, November 18, 1994, 
Saar Papier, December 19, 1994, 
Poland, January 23, 1995. 

A bearing had been set for February 24, 1995. However, on January 27, 1995, the 
parties agreed to enter into settlement negotiations until June 30, 1995. 

15. 
On June 6, 1995, th~Arbitral Tribunal wrote the parties to set a hearing for July 11, 
1995 should their negotiations fail. It asked them to be prepared to cliscuss "the law 
of expropriation materielle" and "Vertrauensschutz im Verwaltungsrecht", under the 
laws of Poland and Gennany, and in comparative law, including the Washington 
Convention and ICSID awards. 

16. 
However, this hearing was postponed by request of the parties. On July 17, 1995, a 
hearing was conducted in Zurich . A long discussion of the factual and legal aspects 
of the case (without the matters mentioned in above, point 17, on which the parties 
were not prepared) was conducted with the parties. 

17. 
On September 20, 1995 and September 29, 1995, the parties presented final briefs, 
commenting in part on the matters mentioned in above, point I 7. 

18. 
The parties could have presented additional comments by October /0, 1995, and 
statements of their party representation costs, but they did not do so. 

19. 
On October 16, 1995, Poland presented a comment, dated October 11, 1995. 

20. 

On October 16, 1995, the parties submitted statements of their costs. 

21. 
The Arbitral Tnlmnal deliberated on October /6, 1995 . 
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') D. 
Ar bitral Tribunal's O pinion- Introduction 

22. 
The facts of this case as presented by Saar Papier remained undisputed by Poland. 

Accordingly, such facts as seem relevant to the Arbitral Tribunal will first be 

presented, (below, points 24 ff). 

23. 

11 

On the law, the parties disagreed. However, Poland simply disputed any step of the 

reasoning leading to its liability without suggesting a coherent reading of the Treaty 

or indeed ofPolish law. For instance, it claimed that the Arbitral Tn"bunal was 

bound by any decisions of the Polish courts. When asked what then there could be 

left for the Arbitral Tribunal to decide it answered that this would have to be factual, 

not legal disputes. ~im.iJarly, Poland claimed that the Arbitral Tn"bunal could decide 

only once the internal remedies of Polish law had been exhausted. When asked 

where the Treaty said that Poland could not answer. When asked how this squared 
with the six month cooling period in the Treaty, Poland said that the Treaty (that 

itself had signed and ratified) made no sense. At tirues, Poland (using a literal rea

ding of its environmental protection statute) claimed that its law prohibited, and bad 

always prohibited, the importation ofmakulatui-a in an absolute way, without excep
tion, and with criminal sanctions. Only an act of parliament could have changed the 

law. At other times, it, and certainly its customs authorities, accepted that roakulatura 

could be imported with a special permit. At still other times, (using a teleological 

reading of its statute) it, and certainly its Embassy in Bonn, believed that roakulatura 

possibly could be imported into Poland freely. Under these circumstance.s, the 

Arbitral Tribunal will present its understanding of the Treaty and discuss Poland's 

opinions as appropriate (below, points 70 fi). 
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·:) E. 
Facts 

24. 

The facts iD. this case remained undisputed. 

(a) 

Economic background 

25. 
The economic background is as follows: Until the late eighties, on the basis of barter 
agreements, Poland imported fresh Russian pulp to make toilet paper and tissue 

paper. Russia then started asking for payment iD hard currency. Therefore, the raw 

material had to be imported from the West The first imports occurred already in the 

summer of 1989. 

26. 
Saar Papier buys high quality maku!atura (printed paper) from white paper and 
makes from this paper pulp, which is made into large tissue reels which then are 

conditioned into small tissue rol!s and toilet paper. Making these from fresh pulp is 

more expensive. Making them from low grade makulatura yields an inferior product. 

(b) 

Initial collaboration 

27. 

In October 1986 discussions between Saar Papier and the former monopolistic timber 

export organization Paged ("Paged Zentrala Handlu Zagranicznego"-Paged) started. 

In 1987 after the Poznan fair, the negotiations resumed. 

28. 

The investment activities of Saar Papier in Poland then. started. Paged as well as the 

paper mill Kostrzyn ("Kostrzynskie Zaklady Papiernicze"-KZP) were the contracting 

parties ofSaar Papier on March/, 1988. 

29. 

The subject matter of the agreement between these three contracting parties was the 

production and manufacture of tissue paper in the paper mill located in Kostrzyn/

Oder being maintained by KZP; it was the responsibility of Saar Papier to install the 

converting machines (from large rolls to small rolls for consumers) required at KZP 
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j and take care of the distribution of all the production in the Western European 
market. Two machines were installed in 1988. Exports started in August 1989. 

30. 

13 

On July 1, 1989, apparently unbeknownst to all the persons involved, the amendment 
of the Statute of April27, 1989 on environmental protection, came into force. 

(c) 
Danish Buyers 

31. 
In 1989, Saar Papier entered into an agreement with the Danish enterprise HV Jensen 
Aktieselskab as to the delivery of 1,000 tons recycled toilet paper. On March 26, 

1990, it was agreed that the amount to be delivered s.hall be increased to 3,500 tons 
per year, and, furthe~ore, that the contract shall expire on December 31, 1990, and 
shall be extended for further periods of one year, provided none of the contracting 
parties temrinates the agreement within a period of six months. 

32. 
Hergis AG, an affiliated company of Saar Papier, entered, as an agent of Saar Papier, 
into another favorable agreement.with the Danish buyer F. Schur & Co A/S on Janu

ary 30, 1990. This agreement, too, provided for the delivery of 1,000 tons of toilet 
paper within a time period of l 8 months. 

(d) 

Subsidiary SPJ formed 

33 . 
On January I, 1989, the Polish "Statute on Economic Activities with Participation of 
Foreign Economic Individuals" of December 23, 1988, came into force. 

34. 

Because of this new investment regulation, Saar Papier now was able to form a subsi
diary in Poland. 

35. 
Saar Papier made use of this possibility as follows: OnApril 24, 1990, Saar Papier 
filed an "Application for the Authorization for the Formation of a Limited Liability 
Company with Participation of Foreign Individuals" with the Agency for Foreign 
Investments in Warsaw. This company is a 100 per cent subsidiary ofSaar Papier 
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named "Saar Papier International Spolka Z.o.o. "(hereinafter referred to as "SPJ") 

with its principal place of business in G6rzyca near Kostrzyn. 

36. 

14 

According to the formation application, SPI was supposed, inter alia, to process, 
manufacture, and produce paper products, to import maku/atura, and to engage in the 
export of finished products. Saar Papier expressly applied for an authorization for 
the importation ofmakulatura. 

37. 
A more detailed description of the intended business activities of the subsictiary of 
Saar Papier to be formed follows from the comprehensive "financial analysis", wh.ich 
is an integral part of the application of April24, 1990. This financial analysis con
sists of an extensive description of the course of manufacture, i.e. the fact that waste 
paper/makulatura had·t_o be imported into Poland: 

"The basic raw material for the production of toilet paper and kitchen rolls 
is so called base paper. 

Saar Papier Vertriebs GmbH, being the sole shareholder of the organized 
company in Poland, already collaborates for several years with paper mills 

in Kostrzyn/Oder. The future company has guaranteed deliveries of base 
paper from these enterprises, which is necessary for the realization of the 
intended production against deliveries from the Federal Republic of Ger
many, of makulatura of high quality in amount of up to 5,000 tons." 

(Emphasis supplied) 

38. 

On November 1, 1990 the factory became operationaL 

39. 

As of May 4, I 990, the application of Saar Papier was granted to the full extent; the 

President of the Agency for Foreign Investments authorized the formation of SPI and, 

thereby, inter alia, permitted the importation of makulatura. 

40. 

The formation of SPI was concluded by notarial act of May 9, I 990; the subsidiary of 

Saar Papier was entered into the commercial register on May 18, I 990. 
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~ } (e) 

• 

Further collaboration 

41. 

Saar Papier had rented a production hall with rail connection in G6rzyca. It was, in
ter alia, intended to import the raw material makulacura particularly from the Federal 
Republic of Germany to Poland and manufacture makulatura to base paper, and let 
this base paper be processed to finjshed products. 

42. 
In this context, negotiations were held with the paper mill KZP, as to which the con
tractual relationship already descnoed existed, and an agreement was entered into 
with a paper mill in Krapkowice . 

43. 
On December 13, 1990, a "Contract for Collaboration" was concluded between the 
paper mill Krapkowice already mentioned, the "Company for the Manufacture of 
Tissue Paper "Hikrap", Saar Papier, and its subsidiary, SPI. In this agreement, the 
paper mill Krapkowice undertook to produce for Saar Papier a coral amount of8, 610 

tons of tissue paper per year. This tissue paper was supposed to be manufactured to 

kitchen rolls or toilet paper, partly by SPI, partly by H.il<rap, and was then supposed 
to be delivered to Saar Papier. The price agreed for the tissue paper to be delivered 

on "parent reel" was DM -160.00 per ton; as to the product to be manufactured by 
Hikrap, i.e. toilet paper, a price of DM 925.00 per ton has been agreed upon. 

44. 

It was intended to start with the production in January, 1991. At first, it has been pro
vided for a contract term until December 31, 1992. The contract was supposed to be 

extended for further two years, provided the contract was not terminated within a 
period of twelve months. 

45. 

Furthennore, negotiations were held with the paper mill KZP on December 18 and 
19, 1990, at which it was concluded that the collaboration should be re-arranged 
substantially. 

46. 

Because of the favorable development described above, Saar Papier was able to 

steadily increase the amount of deliveries of the raw material makufatura into Po
land. 
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47. 
Saar Papier submits a list of the amounts of makulatura deliveries into Poland in the 
years 1989 through 1991. It follows that already between 1989 and 1990 the amo~mt 
quadrupled, (approx. 400 tons to approx. 1,580 tons). After February 1991, further 
substantial increases as to the import of the raw material mqku/atura were estab
lished. During the months February through June 1991, the amount of deliveries per 
month was in each case exceeding 200 tons. 

(/) 
Danish Buyers 

48. 
With regard to the distribution of the products manufactured in the paper mills, Saar 
Papier was able to enter into a further agreement with "Assort Scandinavia NS", a 
company which took -over the firm of HV Jensen, with which Saar Papier already 
entered into an agreement on August 8, 1989 (Enclosure 4) as to the delivery of toilet 
paper. 

49. 
The agreement of April23, 1991, provided for an exclusive distribution right of As

sort in Denmark; Saar Papier undertook to terminate the agreement with the F. Schur 
company of January 30, 1990, as of July 31, 1991, and agreed to deliver to Assort 
exclusively following this date. 

50. 
As to the amounts to be delivered under this agreement, yearly deliveries of3,180 

• tons of toilet paper and 1, 700 tons of kitchen rolls were agreed upon. 

···'Jit. ;,.;;, 

(g) 

SaarPapier's attempts to set aside the prohibition of July 7, 1991. 

51. 
The extraordinary increase as to the production activities described above suddenly 

came to an end on July 7, I 991. As of this date, the forwarder Hartwig, who was 

employed by Saar Papier for the clearance of the importation of the raw material 

makulatura from the Federal Republic of Germany, informed Saar Papier that the 
Polish customs authorities prohibited the importation of makulatura, claiming it to be 

"waste." 
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"":) 52. 

Furthermore, another forwarder of Saar Papier engaged in the importation makula

tura, the Fried fum, was prevented from the importation of the raw material maku

latura. The supplier of Saar Papier, the Lignac & Levison fu:rn, informed Saar Papier 

by letter of July 11, 1991 of these facts. 

(h) 
Saar Paper's allempt to set aside the prohibition of July 7, /991 

53. 
What happened thereafter was summarized as follows by Saar Papier's manager: 

54. 

"We sold the rest of makulatura we had in the factory. We had of course 

small stock. Then we sent a fax to Warsaw. We bought some Polish 

paper, which is. of quite different quality. You can not supply anybody 
which this paper: The problem is we had contracts for tissue paper made 

from high quality makulatura and what is made in Poland was gray from 

newspaper, cardboard, etc. We know that we had to make paper from a 

quality whlch is called lA. We tried for a short time. We bought some 

paper from a factory near Warsaw but we were not capable to sell this 

paper. We sold that production in Poland also that factory could not 

supply a sufficient quantity. The factory went into bankruptcy. We had 

tried for a long time to support it by imported money. The workers had 
been diminished of course, but the workers asked us 'what shall we do, 

there is no other possibility'." 

The Danish company had to go to the cowt Assort was buying from Saar Papier in 

Germany. Since Saar Papier no longer was receiving product from Poland it could 

not fuJfill its contract with Assort. 

55. 

Promptly after being informed of the prohibition on importation of makulatura, Saar 

Papier tried, with numerous letters to different public authorities, to find out primari

ly the reason for the refusal as to makulatura deliveries by the Polish customs autho

rities. Saar Papier itself contacted several institutions and authorized, furthermore, a 

Polish law firm, i.e. Mr. S. K. Jenger, Attorney-at-Law in Warsaw, to protect its in

terests. 
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56. 
Saar Papier flfst received a response from the Polish embassy in Cologne by letter of 

August 9, 1991. In this letter, Saar Papier was for the first lime informed that the 

cWTent environmental regulations prohibited the importation of waste from abroad. 

This prohibition on importation allegedly entered into force resulting from an amend

ment of the statute of April27, 1989, and entered into force on July 1, 1989. ln the 

letter of the Polish Embassy of August 9, 1991, one reads: 

57. 

"It has to be asked what consists of waste. Makulatura is generally re

garded as a secondary raw material". 

Also dwing the month of August 1991, Saar Papier made extensive efforts to set e' aside the prohibition on importati.on of makulatura. 

•• 

58. 
Upon request of Saar Papier, the (German) Federal Minister of Economics intervened 

with a letter of February 11, 1992, addressed to the Polish embassy in Cologne. Af
ter stating the facts, the Federal Minister of Economics urged to investigate the "ad

ministrative obstacles". 

59. 
However, these efforts remained unsuccessful. There has been no reaction by Poland 

to this letter. 

60. 
SPI, filed a claim with the Superior Administrative Court in Warsaw on September 

16, 1991, contesting the letter of the Minister for Environment and Natural Resources 

of August 14, 1991. 

61. 
This proceeding was concluded by the order of the Superior Administrative Court in 
Warsaw of November 12, 1991 with the argument that the letter of the minister con

tained "no decision" and thus was not subject to review. 
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j (i} 

Saar Papier's aitemptto set aside the prohibition of January 29, 1992. 

62. 

Saar Papier thereupon initiated another attempt to import one ton of makulatura into 

Poland on January 29, 1992. The customs office Rzepi.n, department Swiecko, again 

prohibited the importation: it argued that no permits had been issued by the compe

tent minister. 

63. 
Adwokat Jenger contested this with his letter to the customs authority of February 

I 0, 1992. In this letter he pointed out that the subsidiary of claimant was validly 

formed under Polish law and was in the possession of a permission for its economic 

activities in Poland, thereby including the importation ofmakulatura. 

64. 

The customs authorities responded by a letter dated February 11, 1992. Without 

discussing the arguments presented by adwokat J enger, the decision of the customs 

office was confirmed due to the provisions of the Polish Environmental Protection 

Statute. 

65. 

Adwokat J enger contested this letter with his brief of February 22, 1992, directed to 

the director of the customs office Rzepin. 

66. 

Now, the customs office Swiecko reacted by the letter of March 5, 1992, addressed 

to the customs office Rzepin. The letters o~ the representative of SPI, ad wokat J en

ger, were submitted with the "request to comment". At the same time, the prohibi

tion on importation was confirmed, and the fotlowing argument was added: Pursuant 

to the letter of the Minister for Environmental Protection and Natural Resources of 

January 9, 1992, only specific enterprises were authorized to import waste paper to 

Poland. Since the subsidiary of claimant was not mentioned in this list, the importa

tion of waste paper was prohibited. 

67. 

Nothing happend for over a year. 
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SPI's bankruptcy 

68. 

On March 12, 1993, SPI filed for bankruptcy. 

69. 

A decision was rendered by the customs office Rzepin, dated July 30, 1993. There, 

it was stated that the office Swiecko should have issued a written rejection of the 

importation of the secondary raw material waste paper with legal reasons, and should 

have provided information on possible appeals against its decision. However, this 

was held to be irrelevant, since the decision had been appealed anyway and was 

"substantially correct". 
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.J F. 

• 

Law - Retroactive Applicability of the Treaty 

70. 

Poland claims that Saar Papier's claim cannot come under the Treaty because the 

Treaty came into force only in Aprill990. While this is true, Art. 9 of the Treaty 

itself provides that it applies to all investments made since September 14, 1972, years 
before Saar Papier started its economic activity in Poland. Poland's argument 

therefore simply falls flat 

71. 

Moreover, Saar Papier claims damages which it measures as lost profits from August, 

1991, onwards when by any reading the Treaty was in force . 
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G. 
Law - Exhaustion of host country remedies (A rt. 4 and 11 Treaty). 

72. 
Poland claims that Saar Papier could bring an action before the Arbitral Tribunal 

only once the legal remedies in the host country were exhausted. As a matter of law, 

theArbitral Trib.unal does not see such a requirement in the T reaty. All the Treaty 

provides is that the host country should provide mechanisms in its own legal system 
for an investor to £gin measures. Moreover, it provides for a six months cooling 

down period before an international arbitral tribunal is called upon. As will be seen 

shortly, these six months have long elapsed. 

73. 
Poland put great emphasis on the fact that SPI initially sued the Ministry for Environ

mental Protection rath~r than the customs authorities. SPI's suit against the Ministry 
for Environmental Protection was dismissed because that Ministry, according to the 

Supreme Administrative Court, lacked standing to be sued since the measure taken at 

the border had actually been taken by the local customs authorities. It is undi~puted, 

however, that these customs authorities acted in compliance with an order given by 
the Ministry of Environmental Protection. For this reason, Saar Papier claims that in 
reality SPI had sued the right party. 

74. 

The Arbitral Tribunal need not decide this point of Polish administrative law be

cause, SPI subsequently filed an administrative complaint against the Customs Office 

after a further shipment had been held up in December, 1991. This second complaint 

was rejected by the Customs Office on July 30, 1993, when the present arbitration 

was already pending. This decision could have been attacked before the Supreme 

Administrative Court within 30 days, but was not. 

75. 

By that time, SPI was banlcrupt. The bankruptcy o[SPI on March 12, 1993, appa

rently automatically terminated the power of attorney of the Polish lawyer repre
senting SPL 
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76. 

The Arbitral Tribunal is of the opinion that the Treaty does not provide for the ex

haustion of the host country remedies. On the contrazy, anticipating that in the host 

country the administrative procedure might be extremely slow, it provides only for a 

six months cooling period (see art. 11 subs. 2). 

77. 

Justice delayed is justice denied. The instant case provides a telling example of this: 

More than three years have now elapsed, and the Arbitral Tribunal still does not 
know whether in Poland the importation of makulatura is prohibited or not since the 

Polish courts have not yet finally decided this point. In the meantime, the company 

in which the investor invested has fallen into bankruptcy. This is the very type of 

case for which the Treaty and its six months cooling period was designed. 
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j H. 
Law- Measure Equivalent to Expropriation (Art. 4 Treaty) 

(a) 
Relevance of the Interpretation of Polish Act January 3 J, 1 980? 

78. 
From the legal point of view of Polish law, theArbitral Tribunal need not decide 

which of two positions is correct under Polish law, the position taken by the Polish 

authorities at the time the investment was made, or the position taken by the Polish 

authorities at the time a prohibition on import was enforced. The issue before the 

Arbitral Tribunal is whether under the Treaty a measure equivalent to an expropri

ation is present if the host countty first encourages an investment under a particular 

interpretation of the law, and then changes its mind to make the investment econo

mically worthless. 

79. 
To interpret the Treaty administrative Jaw practice in Germany and Poland would be 

helpful. Despite repeated requests, the Arbitral Tribunal received little help from the 

parties on German and Polish administrative Jaw. It therefore relies on its own un

derstanding on general administrative Jaw and the principle of good faith to interpret 

the Treaty. l.o administrative law practice two approaches converge to deal with this 

type of problem. 

(b) 
Measure equivalent /o exproprialion 

80. 

Historically, a first approach has its origin in the constitutional guarantee of the right 

of property. The state can expropriate private property only if certain prerequisites 

are met, and then only against full compensation. This type of expropriation is called 
''fonneUe Entelgnung". 

81. 

However, the State may define or limit the right of property in a general way without 

compensation. Still, if the right of property is limited in a way that in its economic 

effect must be equated to expropriation, compensation must be paid. This is called 

"materielle Enleignung" or "schleichende Enteignung" or "enteignungsgleicher En-
griff". 
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~ 82. 
A "materielle Enteignung" is also present when the property right is not directly 

limited or defined as such by a measure of the state, but the state takes a measure 

which must be characterized as an indirect limitation of its enjoyment. To take an 

example from Swiss practice: All access roads to a shopping center are cut by the 

government. 

83. 

25 

A "materielle Enteignung" is present in .Particular if a measure has a general impact 

but nevertheless burdens a particular right of ownership far more than all others. So

called "Sonderopfer"-theory (Wiistenbecker, Staatshaftungsrecht, p. 116; Kraft, 
Offentlich-rechtliche Ersatzleistungen, vor § 839, N50). 

84. 
In order to decide what are measures equivalent to expropriation the Arbitral Tribu

nal believes that the reasonable interpretation of the Treaty is !hat it should look at 

the economic effect of the measures. The effect of an expropriation is to take away 

the entirety of an investment made by an investor. Measures similar to expropriation 

must be deemed to be measures that have an economic impact that is comparable to 

the economic impact of an expropriation. 

85. 
The Arbitral Tribunal asked Poland to explain what measures might fall under the 

category of measures equivalent to an expropriation. Poland agreed that an expro

priation of the main asset of a company would be equivalent to the expropriation of 

the shares of that company. It also agreed that a prohibition of access to the main 

asset of a company would be equivalent to the expropriation of that asset and there

fore equivalent to an expropriation of the shares of the company. 

86. 

It stopped shon, however, at the prohibition of importation of raw material designed 

to be processed in the factory. 

87. 

The Arbitral Tribunal does not find this convincing. lfindeed, the factory set up by 

Saar Papier could handle only imported makulatura, then the prohibition of import of 

that makulatura would have an effect economically equivalent to the effect of an ex

propriation of the factory (Accord, Salow, Bundesgarantien fiir Kapitalanlagen im 

Ausland und intemationaler lnvest:itionsschutz, Munich, 1984, p .160). 
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., 88. 

Poland claims that SPI would still have been .free to purchase makularura wirhin 1he 

counrry. The actual experience with the purchase of such makulatura, which was of 
inferior quality and yielded an inferior product, disproves that point. 

89. 
Poland also claims that the company had a much wider corporate purpose than just 
to make tissue paper from imported makulatura. In order to judge the economic 
effect of a measure the Arbitral Tribunal must however, not look at the legal corpo
rate purpose of the company but at the economic realities, or, as German doctrine 
calls it, the "eingerichtete und ausgeiibte Gewerbebetrieb" (Badura, Archiv fiir off. 
Recht, 1973, 153, 170; Ossenbiihl, Staatshaftungsrecht, 4.A., 136 ff). From the 
undisputed facts the Arbitral Tnounal finds the conclusion inevitable that the eco
nomic reality was that while it was technically feasible to convert the factory to 
producing tissue papel' trom either new pulp or :from makulatura collected locally, 
neither of these courses was economically feasible. The economic reality is that the 
lifeblood of the factory was cut off by Poland and this had an effect equivalent to that 
of an expropriation. 

90. 
Poland argues that its prohibition should be viewed in a way similar to a no-parking 
sign. The example adduced by Poland is particularly ill-chosen. Many of the par
ticipants in this Arbitration may have had, on occasion, to park further away or to 
pay parking fmes. Surely it has driven none of them out of business. By contrast, 
the prohibition on importation did drive SPI out of business and into banlcruptcy. 

91. 

Poland's argument that it applied to SPI a general provision applying to all companies 
operation in Poland sounds hollow: Indisputably it was applied in a discriminating 

fashion (see also art. 3, subs. 2 Treaty), and now it is abolished altogether. This led 
in fact to "Sonderopfer". 

(c) 
Good Faith Reliance Protection 

92. 
The second approach was developed mostly after World War II and starts from the 

general proposition that there is an obligation of good faith in public law which 
applies to all branches of government. Under certain circumstances a law is not 
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') applied to certain private persons or, if it is applied, they must be fully compensated 

even though the application of the law is lawful. This principle applies where the 
state has given misleading information about the Jaw or where the law or admini

strative or court practice have changed. The circumstances where originally wrong 
information by a state authority leads to a right to compensation are described as 

follows in BGE 114 I a 209, 213: 

(a) 
The state authority intervened in a specific situation with respect to specific persons; 

(b) 
The state authority acted or is deemed to have acted within the limits of its powers; 

(c) 
The private person m~t have had serious reasons to believe in the validity of the act 

according to which he has behaved; 

(d) 
The private person must have relied on the act in que~tion to take measures that it 

could not modify without suffering damage. 

(e) 
The law must not have fonnally changed since the time when the assurance was 

given. 

93. 
By applying the above five requirements to the instant case, the Arbitral Tribunal 

comes to the following conclusions: 

(a) 

There was, on May 4, 1990, an authorization by the president of the agency for 

foreign investments for the formation of SPI which was taken in a concrete situation 

with respect to specified persons. 

(b) 

Poland now says that the president of the agency for foreign investments was not 

authorized to permit the importation of makulatura and that such an authorization 

could be granted only by the parliament of the Republic ofPoland. That there was a 

prohibition of importation of ma.kulatura since July I, 1989, was obviously unknown 

to the Polish authorities with whom Saar Papier dealt, and remained unknown to 

STQS27S4 1 WZIOI.I l.9S 106:49 



28 

') them until July 7, 199 L The various ministries have an obligation to consult each 
other be{ore they issue a permit in a matterfalling with the jurisdiction of several 

ministries. In the Arbitral Tribunal's opinion, Saar Papier could not be expected to 

know what Poland's own government authorities at a higher level apparently ignored. 

As the Swiss Federal Supreme Court wrote, the individual party may invoke its good 

faith when it was not in a position, even with the required degree of attention, to fmd 

that the authority was acting beyond its powers. Poland cannot come before this 

Arbitral Tribunal and hold Saar Papier to a standard that it did not observe. 

•• 

(c) 
With respect to the requirement that the party involved had serious reasons to believe 
in the validity of the pennit or the inexistence of the requirement for a permit, the 

Arbitral Tribunal finds that the existence and the grounds for a requirement prohibi

ting the importation of makulatura was and is by no means obvious. It notes that Po

land was incapable ofp.roviding any policy grounds for such a prohibition. It simply 
relied on the concept of "waste." In the meantime the law was changed (as 

distinguished from a prohibition of waste in general). What was not clear to Poland's 

own A_gency for foreign investments on May 4, 1990, and to Poland's own Embassy 

in Bonn on August 9, 1991, and is clear to Poland today only by conceptual thinking. 

can hardly have been clear to Saar Papier. 

(d) 
It is obvious that Saar Papier relied on the information received and set up SPI only 

on the strength of the permit to do so. 

(e) 

Th.e statute of April 27, 1989 was not changed in the relevant period since it came 

into force on July 1, 1989. Only the practice changed from August 9, 1991, onwards. 

94. 

Based on the foregoing, the Arbitral Tribunal finds, that Poland must compensate 

Saar Papier for the loss of value of its investment due to the fact that makulatura 

could not be imported into Poland. In the meantime, the statute was changed to 

allow importation by special permit, but this was after the relevant period. 
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J (d) 
Conclusion 

95. 
The two approaches converge. The first approach fonns a basis for compensation in 
case of "materielle Enteignung" and the facts of this case are such as to warrant 

compensation. 

96. 
The second approach is based on the principle of protection of good faith wwch is, if 
anything, more fundamental than the principle of the protection of property: Since 
the state issues a constitutional guarantee of the right of property it may not frustrate 
without compensation the legitimate expectations of the parties who rely on this pro-

fJ mise when they acquire property. 

97. 
Accordingly, when the state parties to the investment Treaty provided that the host 
country would not be allowed to take measures having an effect equivalent to expro
priation withoui compensation they also must be understood to have provided for 
compensation if the host country first encourages an investment under particular 
interpretation of the law and then changes its mind to make the investment econo
mically worthless. 
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., I. 
Mitigation of damages 

98. 
Poland also claims that Saar Papier failed to mitigate damages. Tilis argument has 

two sides: One relates to legal remedies taken. Poland claims that Saar Papier 

should have challenged the first import ban of August 9, 1991, the right way. The 
Arbitral Tribunal believes that the first attempt was not unreasonable. For the Arbi

tral Tribunal it is sufficient to say that by Poland's own admission the second action 

taken four months later against the customs office decision rejecting importation the 

second time around was the correct and only one that could be taken. There is no 

allegation by Poland that Saar Papier and SPI did not vigorously pursue this second 

action until SPl feU bankrupt, nor any allegation of what they should have done that 

they failed to do. On the contrary, the Arbitral Tribunal has numerous indications 

that Saar Papier did eve,rything in its power to have the decision of the Ministry of 

the Envirorunent overturned. It has no indication that the import ban on makulatura 
could have been lifted, at any rate before March 5, 1992, the date to which damages 

are claimed. 

99. 
The second thrust of Poland's argument oflack of mitigation of damages is factual. 

Saar Papier explained that it had oied two alternative routes once its importation of 

makulatura had been prolul>ited. The first one was to ohtainmakulatura from the 

Polish market itself. It remained undisputed, and the Arbitral Tribunal finds it con

vincing, that the quality of that makulatura is no way comparable to the makulatura 

from printing offices which is makulatura based on white paper, while the paper col

lection in Poland yields low quality mixtures of newspaper, cardboard an other used 

papers. It is undisputed and obvious to th.e Arbitral Tribunal that tissue paper mad.e 

with such an inferior raw material is itself of inferior quality and not sellable on the 
W estem market. 

100. 

The alternative of making tissue paper fromfiber is obviously much more expensive, 

and it is understandable that the Danish supplier was not ready to switch to fiber

based tissue paper to be sold on the Western market. 

STOS2754 / WZ/ 01.11.9S / 06:49 



31 

~') 10 l. 

I • 

. ) 

When asked repeatedly what factual measures Saar Papier should have taken to 

mitigate damages more than it did, Poland was unable to present any allegation. The 

allegation burden on this is with Poland. 

102. 
Accordingly the Arbitral Tribunal finds that Poland's claim that Saar Papier failed to 

mitigate damages is unfounded, 

J. 
Quantum 

103. 
The lost profits claimed are not speculative since they are based on sales onwards to 

a Danish purchaser of. tissue paper. The Arbitral Tribunal is satisfied that the loss 

suffered by Saar Papier·reached the requested DM 2.3 Million before March 5, 1992. 
This figure was not denied with any particularity. 

104. 
The interest rate claimed is above the interest specified by the Treaty. Art. 4 of the 

Treaty must be understood to mean 8 percent .on DM. On March 5, 1992, when this 

arbitration became pending the damages awarded became or were already due. 

105. 

Saar Papier's claim must therefore be granted in full except for the interest. 

K 
Costs 

106. 

The Arbitration costs and party representation costs for the jurisdiction question were 
already set (above, point 14 ). 

107. 

The costs of the remainder of the arbitration must follow the outcome on the merits 

and be fully home by Poland. 

108. 

Saar Papier can receive only party costs conforming to the German BRA GO . 



Based on the foregoing, the Arbitral Tribunal issues the following 

Final Award: 

1. 

Poland shall pay Saar Papier DM 2.3 Mio. plus 8 percent interest since March 5, 

1992 to the date of payment. 

2. 
The Arbitra.tion costs for the jurisdiction question have already been imposed. The 

• arbitration costs on the merits are SFr. 76'043.-. They must be borne by Poland. 

They were advanced by Saar Papier. Accordi.ngly, Poland must reimburse Saar 

Papier SFr. 76'043.-, payable into the account designated by Saar Papier's lawyer. 

3. 
The representation costs for the jwisdiction question have already been awarded. 

Towards Saar Papier's representation costs on the merits, Poland shall pay 

DM 26'600.- (incl. German VAT), payable as above. 

4. 

Notification in writing againstred postal return receipt. 

Zurich, October 16, 1995 

....... ~;...,,-:t,, ·t:· ~--=e__ 
.?"'Tadeusz Sziirski 
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Georg Ahrens 




