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1 INTRODUCTION 

1 Further to Procedural Order No. 1 dated 11 February 2025, Romania 

submits this Rejoinder on Annulment in response to the Applicants’ Reply 

on Annulment dated 1 September 2025 (the “Reply”).1 

2 The Applicants’ annulment request stands on two limbs that, upon even a 

prima facie review, do not withstand the most basic scrutiny.  

3 The first limb is a late and baseless challenge against Prof. Zachary 

Douglas – and initially also against Prof. Pierre Tercier, which was not 

pursued either in the Memorial on Annulment of 3 April 2025 (the 

“Memorial”) or in the Reply, and must now be deemed to be withdrawn.2  

4 The Applicants continue to misrepresent the legal standard under Articles 

52 and 57 of the ICSID Convention, which requires showing a “manifest 

lack” of independence or impartiality, a test that the Applicants do not 

come close to meeting. As one ad hoc committee noted, “it must be cause 

for concern whenever a party comes forward with what is in substance a 

challenge to an arbitrator only after losing an arbitration”, 3  which is 

precisely what the Applicants are doing here. 

5 It is extremely unusual to seek annulment on the basis that a tribunal was 

not properly constituted under Article 52(1)(a) of the ICSID Convention, 

and even more so on the basis of an alleged lack of impartiality and 

independence of an arbitrator which was never raised in the underlying 

arbitration. Unsurprisingly, out of approximately 200 ICSID annulment 

 
1
 Abbreviations and definitions used in the Respondent’s Counter-Memorial of 7 July 2025 (the 

“Counter-Memorial”) have the same meaning in this Rejoinder, unless otherwise stated. For 

the avoidance of doubt, when the Respondent references any of the pleadings in the underlying 

arbitration it expressly mentions “in the Arbitration” after the relevant pleading. The fact that 

the Respondent does not address a particular argument by the Applicants should not be 

understood as an acceptance. 

2
 The Applicants note in the Introduction to their Reply on Annulment, p. 2 (para. 8) that they 

“did not carry forward” certain arguments “from their Application to the Memorial”, which they 

have also not carried forward to their Reply. 

3
 Rockhopper Italia S.P.A. et al. v. Italian Republic, Decision on Annulment, ICSID Case No. 

ARB/17/14, 2 June 2025, at RAL-30, p. 147 (para. 390). 
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proceedings to date,4  there are only two in which an award has been 

annulled on this basis: Eiser v. Spain and Rockhopper v. Italy. The 

circumstances of these two cases show that the threshold for annulment 

based on a lack of independence and impartiality remains extremely high, 

requiring very serious circumstances (such as criminal convictions) or 

repeated and lasting connections between the arbitrator in question and a 

party. 

6 None of the circumstances belatedly raised by the Applicants raise any 

doubts about Prof. Douglas’ independence and impartiality, much less 

meet the standard of manifest lack of qualities that would result in an 

improper constitution of the Tribunal. Moreover, the Applicants’ 

allegations rest either on mere speculation or on events that took place long 

before the Award was rendered and which they could and should have 

known about, and which could have therefore been raised during the 

Arbitration. The Applicants’ baseless and opportunistic allegations to 

support an application to annul the Award in its entirety under Articles 

52(1)(a) and (d) should therefore be rejected outright. 

7 The second limb is nothing more than an appeal in disguise. The 

Applicants continue to seek annulment of parts of the Award on the basis 

of purportedly “multiple fundamental defects”, which they have reshuffled 

in the Reply in an apparent attempt to conflate the different legal standards 

under Articles 52(1)(b), (d) and (e). The Reply reflects a fundamental 

misunderstanding of the annulment process, the legal standards, and the 

limits of the Committee’s jurisdiction and scope of review. 

8 It will not have escaped the Committee that the Applicants’ submissions 

exceed the boundaries of annulment proceedings, as dictated by the ICSID 

Convention. Their complaints – when they are even decipherable, which 

is often not the case – reflect their disagreement with the Tribunal 

majority’s assessment of the evidence and its conclusions in the Award. 

The Applicants seek to reopen and reargue their positions in the Arbitration 

and have this Committee assess the validity of the Tribunal majority’s 

factual and legal findings anew. This is impermissible. 

 
4
 ICSID Background Paper on Annulment 2024, at AL-21, p. 11, as of 31 December 2023. 
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9 Under the ICSID Convention, parties do not have a right of appeal or 

retrial, and annulment is “an exceptional and narrowly circumscribed 

remedy”.5 The Applicants attempt to recast and, in some cases, to tweak – 

and thus mischaracterize – their case from the Arbitration by, for example, 

portraying certain arguments or evidence as “key” or “central” where that 

was not the Claimants’ position in the Arbitration.6  

10 The Applicants’ attempt to expand the scope of the Committee’s review 

should be flatly rejected. The Committee should take care to note the limits 

of its jurisdiction and to confine its analysis to only the grounds enshrined 

in the ICSID Convention, in light of their strict legal standards.  

11 Although the Applicants’ submissions go beyond the remit of the 

Committee (by delving into the substance and merits of the Parties’ 

submissions in the Arbitration and in turn the Tribunal majority’s 

assessment of the evidence and its findings of fact and law), the 

Respondent has deemed itself compelled to engage with those arguments 

for the sake of completeness only and to ensure that it does not waive any 

rights.  

12 Finally, it must be recalled that under Article 52(3) of the ICSID 

Convention, even where one of the annulment grounds is made out, ad hoc 

committees have discretion to decide whether or not to annul an award, 

taking into consideration other factors that may weigh against annulment 

in a particular case. 

13 In Section 2 of this Rejoinder, the Respondent sets out the reasons why the 

Applicants’ request to annul the Award in its entirety should be rejected. 

The Respondent first clarifies the legal standard under Article 52(1)(a), 

before rebutting each of the circumstances alleged by the Applicants in 

 
5
 ICSID Background Paper on Annulment 2024, at AL-21, p. 40 et seq. (para. 80). See also 

ICSID Convention Article 53 (“The award shall be binding on the parties and shall not be 

subject to any appeal or to any other remedy except those provided for in this Convention.”). 

6
 See, e.g., Counter-Memorial on Annulment, p. 5 et seq. (paras. 20, 196 and 301); see also 

paras. 219 and 222-224 (on the Claimants’ contractual rights), para. 254 (on the issue of the 

timeframe for a decision on the environmental permit application), and para. 280 (on the 

Claimants’ arguments relating to the second alternative claim) below. 
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relation to Prof. Douglas. The Respondent then addresses the Applicants’ 

allegations under Article 52(1)(d). 

14 In Section 3, the Respondent shows how the Applicants’ alternative claim 

for partial annulment of the Award also fails. Despite the Applicants’ new 

packaging of this alternative claim in their Reply, the Respondent has – as 

before – addressed the arguments under and according to each prong of the 

ICSID Convention, as that is the analysis the Committee must carry out. 

Evidently, the Tribunal did not manifestly exceed its powers, did not 

seriously depart from a fundamental rule of procedure, nor did it fail to 

state reasons in the Award. The Applicants’ alternative claim under Articles 

52(1)(a), (d) and (e) must thus also fail. 

15 As set out in Section 4, notwithstanding the Committee’s rejection of the 

Applicants’ request to suspend the enforcement of the Award,7 as of date 

the Applicants have failed to pay the amounts owed under the Award, 

which continues to accrue interest. In light of the Applicants’ conduct in 

these proceedings, their abuse of the annulment mechanism and their 

baseless Application, the Respondent is entitled to recover its full costs in 

these proceedings, together with compound commercial interest from the 

date of the Committee’s decision and until full payment. The Respondent’s 

prayers for relief are set out in Section 5.  

16 In accordance with Sections 14.3 and 16.6 of Procedural Order No. 1, this 

Rejoinder is accompanied by the following documents: 

i) Exhibits RA-77 to RA-93, of which four are documents from the 

underlying Arbitration, and thirteen are submitted in response to the 

Applicants’ allegations in their Reply; 

ii) Legal authorities RAL-45 to RAL-58;8 

iii) certain pleadings from the underlying Arbitration;9
 and, 

iv) a Consolidated Index of all supporting documentation.  

 
7
 Letter from ICSID to Parties (Termination Stay of Enforcement) dated 25 April 2025. 

8
 The Respondent refers to and provides certain legal authorities that had been submitted in the 

Arbitration. 

9
 This Rejoinder also refers to exhibits and expert reports from the underlying Arbitration. 
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2 THE APPLICANTS’ REQUEST TO ANNUL THE AWARD 

IN ITS ENTIRETY IS BASELESS  

17 The Applicants continue to request that the Committee annul the Award in 

its entirety, based on two grounds of the ICSID Convention. In the 

following sections, the Respondent demonstrates once again that (i) the 

Tribunal was properly constituted under Article 52(1)(a) (Section 2.1), and 

that (ii) there was no departure from any fundamental rule of procedure, 

let alone a serious departure, under Article 52(1)(d) (Section 2.2). 

2.1 The Tribunal Was Properly Constituted 

18 In their Reply, the Applicants continue to wrongly allege that the Tribunal 

was not properly constituted under Article 52(1)(a). In doing so, they 

present the wrong legal standard for annulment under the ICSID 

Convention and make unfounded allegations regarding Prof. Douglas’ 

allegedly manifest lack of impartiality and independence. 

19 As the Applicants’ own legal authorities show,10  the argument that an 

ICSID award should be annulled because the tribunal was not properly 

constituted has rarely been invoked, let alone successfully. There have only 

been 17 annulment cases, out of 199, where this ground was raised11 and 

ad hoc committees rejected this ground in all but 2 of those 17 cases.12 

20 As the Respondent noted in the Counter-Memorial,13 the Applicants never 

sought to disqualify Prof. Douglas – or any member of the Tribunal – 

during the Arbitration, despite now complaining about issues that were 

public during the Arbitration and long before the Award was issued.14 The 

 
10

 See ICSID Background Paper on Annulment 2024, at AL-21. 

11
 ICSID Background Paper on Annulment 2024, at AL-21, p. 83 (para. 85), referring to 16 out 

of 194 cases, as of 31 December 2023. According to ICSID’s website, since then, five additional 

decisions have become public, with only one of them concerning Article 52(1)(a). 

12
 ICSID Background Paper on Annulment 2024, at AL-21, p. 83 (para. 85). See Annex 2 of 

ICSID Background Paper on Annulment 2024, at RAL-45, showing Eiser as the only case 

where this ground has been upheld. Since then, the Rockhopper v. Italy committee has become 

the second to annul an award on this ground. 

13
 Counter-Memorial on Annulment, p. 17 (para. 59). 

14
 With the only exception of Prof. Douglas’ acquisition of Swiss nationality, discussed below 

in Section 2.1.2.4. 
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Applicants themselves acknowledge that this case is highly unusual, as 

there have only been four ad hoc committees where allegations of lack of 

impartiality and independence were considered for the first time at the 

annulment stage, without there being a challenge in the underlying 

arbitration.15 

21 Annulment should not be the appropriate recourse in these circumstances, 

where the ICSID Convention provides a specific procedure for the 

disqualification of arbitrators (during which the challenged arbitrator is 

given the opportunity to provide comments), and where, as ICSID’s 

General Counsel Mr. Aron Broches noted during the negotiations of the 

Convention, revision of the award, rather than annulment, would be the 

appropriate remedy.16 

22 As Prof. Schreuer observed regarding the Eiser annulment decision, 

questioning the independence and impartiality of an arbitrator only at the 

annulment stage is “arguably inefficient” because an award may be 

annulled “without affording the co-arbitrators either the opportunity to 

reject the challenge and affirm their Award, or uphold it, but salvage some 

part of their work by reopening deliberations with a newly appointed 

arbitrator.”17 

23 The Applicants’ belated allegations regarding Prof. Douglas are 

opportunistic and should be rejected. 

 
15

  Reply on Annulment, p. 15 (para. 42), noting that only four ad hoc committees “have 

considered applications under Article 52(1)(a) based on evidence that came to light after the 

award”, and that “it is rare” for this to happen. 

16
 C. Schreuer, et al., Schreuer's Commentary on the ICSID Convention, 3rd ed., Cambridge 

University Press, 2022, at AL-62, p. 26 (of the PDF) (para. 132), referring to discussion in Eiser 

(“The Claimant cited the negotiations to the Convention, in which Mr. Broches had rejected a 

suggestion from the Costa Rican delegate that would allow annulment of an award where a 

disqualification could have been possible had it been made before the award was rendered. Mr. 

Broches had replied that, if the grounds for disqualification only became known after the award 

was rendered, ‘this would be a new fact which would enable revision of the award’ (History, 

Vol. II, p. 872).”). This is also what the ad hoc committee in Azurix v. Argentina concluded. 

17
 C. Schreuer et al., Schreuer's Commentary on the ICSID Convention, 2022, at AL-62, p. 27 

(of the PDF) (para. 132) (Prof. Schreuer continued: “The Claimant, who was not the cause of 

the non-disclosure found to breach Art. 52(1)(a), was left facing a choice either to abandon its 

claims, or to commence fresh proceedings at considerable additional expense and delay.”) 
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24 In the following sections, the Respondent will (i) rebut the Applicants’ 

mischaracterization of the legal standard (Section 2.1.1), and 

(ii) demonstrate that none of the circumstances raised by the Applicants 

concerning Prof. Douglas comes remotely close to meeting the standard 

for improper constitution of a tribunal (Section 2.1.2). 

25 As the Respondent observed in its Counter-Memorial,18 the Applicants had 

dropped the annulment ground raised in their Application regarding Prof. 

Tercier’s alleged lack of independence and impartiality and not included it 

in their Memorial. In their Reply, the Applicants have again not referenced 

this ground nor addressed any of the Respondent’s arguments in its 

Counter-Memorial.19 Consequently, the Respondent understands that the 

Applicants have waived all arguments concerning Prof. Tercier. 

2.1.1 The Applicants Mischaracterize the Standard of “Manifest 

Lack of Impartiality and Independence” 

26 In the Reply, the Applicants continue to seriously misrepresent the legal 

standard. For example, the Applicants repeatedly rely on commentaries 

and decisions regarding challenges to arbitrators under other arbitration 

rules such as UNCITRAL 20  and ICC 21  and even to domestic court 

decisions,22  all of which are irrelevant to proceedings under the ICSID 

Convention. It is widely known that the ICSID Convention sets a higher 

standard when it comes to disqualification of arbitrators as compared to 

 
18

 Counter-Memorial on Annulment, p. 17 (para. 58). 

19
  Reply on Annulment, p. 66 (fn. 296), which refers, as a third source, to the Annulment 

Application’s section regarding Prof. Tercier. It is unclear why, as the footnote does not support 

any statement regarding that annulment ground. 

20
 Reply on Annulment, p. 20 et seq. (paras. 56, 92 (referring to Grand River v. United States, 

RSE v. Latvia, Vito Gallo v. Canada, all under the UNCITRAL rules), 140, and 247, fn. 471).  

21
 Reply on Annulment, p. 65 et seq. (paras. 133, 134 (referring to the ICC Rules (AL-83), ICC 

Secretariat’s Guide (AL-85), Gary Born’s International Commercial Arbitration, (AL-86)). See 

also reliance on the BVI Arbitration Rules (AL-84). 

22
 Reply on Annulment, p. 61 et seq. (paras. 123-124 (referring to a judgment of the Court of 

Appeal of Ontario related to an UNCITRAL case) and 210 (referring to an English High Court 

case)). 
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challenges under other arbitration rules.23  The reason is simple: unlike 

other arbitration rules, the ICSID Convention requires a party to show “a 

manifest lack” of independence and impartiality.24 

27 As the Caratube v. Kazakhstan unchallenged arbitrators explained, 

following the Blue Bank standard on which the Applicants rely, the ICSID 

Convention requires “an evident or obvious” lack of qualities:  

“Having considered the Parties’ respective positions and in the light 

of recent ICSID jurisprudence, the Unchallenged Arbitrators find 

that the applicable burden of proof is expressed in [Blue Bank v. 

Venezuela], as subsequently confirmed in [Burlington Resources v. 

Ecuador, Repsol v. Argentina and Abaclat v. Argentina]. … [T]he 

Claimants must show that a third party would find that there is an 

evident or obvious appearance of lack of impartiality or 

independence based on a reasonable evaluation of the facts in 

the present case.”25 

28 The Applicants repeatedly refer to “justifiable doubts” as to Prof. Douglas’ 

independence and impartiality. 26  However, that is the language of the 

UNCITRAL rules and other institutional rules, such as the LCIA. The 

ICSID Contracting Parties decided not to include “justifiable doubts” when 

drafting the Convention, but to instead require a “manifest lack” of 

independence and impartiality. The Applicants’ attempt to lower the 

threshold should be rejected. 

29 While the threshold has evolved since the first annulment decision in 1985, 

in Klöckner v. Cameroon I, it is simply not appropriate to rely on non-

 
23

 See, e.g., Tidewater Inc. et al. v. Venezuela, Decision on Claimants' Proposal to Disqualify 

Prof. Brigitte Stern, ICSID Case No. ARB/10/5, 23 December 2010, at RAL-46, p. 14 et seq. 

(paras. 41-43) (discussing the useful value of the IBA Guidelines, although ultimately “the legal 

standard laid down in the Convention” is the one that must be applied, and noting that the 

“ICSID Convention mandates a general standard for disqualification which differs from 

the ‘justifiable doubts’ test formulated in the IBA Guidelines.”) (emphasis added). 

24
 Article 57 of the ICSID Convention. 

25
 Caratube v. Kazakhstan, ICSID Case No. ARB/13/13, Disqualification Decision dated 20 

March 2014, at AL-43, p. 18 et seq. (para. 57) (emphasis added). 

26
 They refer to “justifiable doubts” or “justifiably doubt” 29 times in their Reply. See Reply 

on Annulment, p. 6 et seq. (for example, paras. 18-19, 24, 35, 39, 45, 74-75, 89, 92-93, 106, 

109, 138, 140, 144, 148). 
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ICSID decisions and to misconstrue the standard by repeatedly using 

wording that is nowhere to be found in the ICSID Convention.27 

30 The Parties nevertheless agree on some aspects of the legal standard. 

31 First, the Parties agree that it is an “objective standard based on a 

reasonable evaluation of the evidence by a third party.”28 Indeed, as the 

Blue Bank disqualification decision explains, “the subjective belief of the 

party requesting the disqualification is not enough to satisfy the 

requirements of the Convention.” 29  Similarly, the Rockhopper v. Italy 

annulment decision, on which the Applicants heavily rely, confirmed that 

it is not enough that the applicant “believes or suspects the arbitrator to 

lack independence or impartiality.”30 

32 Second, the Parties largely agree on the formulation of the test in EDF v. 

Argentina,31 as follows: 

“whether a reasonable third party, with knowledge of all the facts, 

would consider that there were reasonable grounds for doubting 

that an arbitrator possessed the requisite qualities of independence 

and impartiality.”32  

33 However, in the Reply the Applicants incorrectly paraphrase this quote, for 

example by deleting the word “reasonable” before “grounds”,33 or stating 

that a third party “could justifiably doubt” Prof. Douglas’ impartiality and 

independence.34 

 
27

 The express terms of an international instrument are crucial and may not be ignored. See 

Article 31(1) of the Vienna Convention on the Law of Treaties. 

28
 Counter-Memorial on Annulment, p. 19 (para. 63), citing Blue Bank; Reply on Annulment, 

p. 10 (para. 28), also quoting Blue Bank. 

29
 Blue Bank International & Trust v. Venezuela, ICSID Case No. ARB/12/20, Decision on the 

Proposals to Disqualify a Majority of the Tribunal dated 12 November 2013, at AL-14, p. 11 

(para. 60). 

30
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 71 (para. 

217). 

31
 Counter-Memorial on Annulment, p. 19 (para. 64); Reply on Annulment, p. 11 (para. 30). 

32
 Counter-Memorial on Annulment, p. 38 (para. 111). 

33
 Reply on Annulment, p. 49 (para. 103) (“could have grounds”). 

34
 Reply on Annulment, p. 8 et seq. (for example paras. 19, 24, 35, 89). 
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34 In ConocoPhillips v. Venezuela the unchallenged arbitrators used an even 

clearer formulation of the EDF standard: 

“whether a reasonable third person, with knowledge of all the facts, 

would conclude, on an objective basis, that the challenged arbitrator 

is manifestly lacking in the ability to act impartially”.35 

35 The Caratube v. Kazakhstan disqualification decision presented a negative 

formulation of the same test, as follows:  

“[whether] a reasonable and informed third party would find it 

highly likely that the [arbitrator’ lacked independence and 

impartiality]”.36  

36 Third, the Parties agree that the term “manifest” means “‘evident’ or 

‘obvious’”, as stated in the Blue Bank decision.37 The Applicants note that 

this “relates to the ease with which the alleged lack of the qualities can be 

perceived”, as the Blue Bank decision found, and that this is widely applied 

in almost every case. 38  The Respondent agrees, and this supports the 

Respondent’s position in this case. For example, the unchallenged 

arbitrators in Total v. Argentina, relying on Blue Bank and Caratube, 

among others, explained that “manifest” in this context: 

“refers to the ease with which it can be detected, so that it is clear 

or obvious and can be discerned with little effort and without 

deep analysis.”39 

 
35

 ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of 

Paria B.V. v. Bolivarian Republic of Venezuela, Decision on the Proposal to Disqualify L. Yves 

Fortier, ICSID Case No. ARB/07/30, 26 July 2016, at RAL-47, p. 10 (para. 12(b)). 

36
 Caratube v. Kazakhstan, Disqualification Decision dated 20 March 2014, at AL-43, p. 29 

(para. 90). 

37
 Reply on Annulment, p. 13 (para. 37). 

38
 Reply on Annulment, p. 13 et seq. (paras. 37, 39-40). 

39
 Total S.A. v. Argentine Republic, Decision on Argentine Republic's Proposal to Disqualify 

Ms. Cheng, ICSID Case No. ARB/04/01, 26 August 2015, at RAL-16, p. 22 (para. 101) 

(emphasis added), which the Applicants also cite in their Reply on Annulment, p. 13 (fn. 49). 
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37 The only thing that is clear or obvious in this case is that none of the 

circumstances raised by the Applicants with respect to Prof. Douglas meet 

this threshold. 

2.1.1.1 The standard requires “clear and reasonable doubt” or a 

“real risk” of bias 

38 As the Respondent showed in its Counter-Memorial, the EDF v. Argentina 

committee, relying on SGS v. Pakistan, applied a two-part test for assessing 

whether there is a manifest lack of impartiality and independence:40 

• First, the Applicant must establish the facts, circumstances serious 

enough to put the independence and impartiality into question.41 Mere 

speculation or inference is not enough.42 

• Second, those facts must be of such nature as to “indicate a manifest 

lack of” independence and impartiality. 43  As the unchallenged 

arbitrators in Vivendi v. Argentina put it, “whether a real risk of lack of 

impartiality based upon those facts (and not on any mere speculation 

or inference) could reasonably be apprehended by either party.”44 

 
40

 EDF International S.A. et al. v. Argentina, ICSID Case No. ARB/03/23, Annulment Decision 

dated 5 February 2016, at AL-12, p. 38 (para. 110); SGS Société Générale de Surveillance S.A. 

v. Islamic Republic of Pakistan, Decision on Claimant's Proposal to Disqualify Arbitrator, 

ICSID Case No. ARB/01/13, 19 December 2002, at RAL-19, p. 5 (para. 20). 

41
 SGS v. Pakistan, Decision on Proposal to Disqualify dated 19 December 2002, at RAL-19, 

p. 5 (para. 20) (The movant must establish facts “of a kind or character as reasonably to give 

rise to the inference that the person challenged clearly may not be relied upon to exercise 

independent judgment in the particular case.”) (emphasis added). See also EDF et al. v. 

Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 38 (para. 110). 

42
 SGS v. Pakistan, Decision on Proposal to Disqualify dated 19 December 2002, at RAL-19, 

p. 5 (para. 20). See also Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi 

Universal, S.A. v. Argentine Republic, Decision on the Proposal for the Disqualification of a 

Member of the Arbitral Tribunal, ICSID Case No. ARB/03/19, 22 October 2007, at RAL-20, 

p. 19 (para. 41); EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-

12, p. 38 (para. 110). 

43
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 38 (para. 

110). 

44
Compañía de Aguas del Aconquija S.A. & Vivendi Universal v. Argentina, Decision on the 

Challenge to the President of the Committee, ICSID Case No. ARB/97/3, 3 October 2001, at 

RAL-48, p. 180 (para. 25) (emphasis added). 
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39 This test has been widely followed since, including by the Rockhopper v. 

Italy committee.45 The Applicants do not dispute this two-part test in their 

Reply, and otherwise heavily rely on the EDF decision.46 However, they 

do not come anywhere close to meeting this two-part test, starting with the 

lack of established facts that are serious enough to question Prof. Douglas’ 

qualities. The Applicants wrongly state that “all the grounds raised by 

Applicants rest on facts that are not disputed.”47 This is incorrect. As the 

Respondent showed in its Counter-Memorial and will further develop 

below, the Applicants’ arguments are largely based on their speculation of 

facts. For example, they speculate that Prof. Douglas must have “taken 

steps toward acquiring Swiss citizenship before Respondent appointed 

him” because acquiring Swiss nationality is a lengthy process that takes at 

least 10 years.48 

40 In the Reply, the Applicants wrongly insist that the Respondent’s standard 

is “proof of actual bias”.49 That is – again – incorrect. While some tribunals 

may have required proof of bias,50 most tribunals and ad hoc committees 

require an “appearance of dependence or bias”.51 

41 As the Respondent explained in its Counter-Memorial, 52  when the 

allegations are based on the existence of a relationship (whether it is with 

counsel or with a party), ad hoc committees have consistently held that the 

mere existence of a relationship is not sufficient, but rather the facts must 

show that the arbitrator “clearly may not be relied upon to exercise 

 
45

 Counter-Memorial on Annulment, p. 20 et seq. (paras. 68-70). See Vattenfall v. Germany, 

ICSID Case No. ARB/12/12, PCA Case No. IR-2019/1, PCA Secretary-General 

Recommendation dated 4 March 2019, at AL-17, p. 8 (para. 50); Rockhopper v. Italy, Decision 

on Annulment dated 2 June 2025, at RAL-30, p. 72 et seq. (para. 218). 

46
 Reply on Annulment, p. 11 (paras. 30-33). 

47
 Reply on Annulment, p. 14 (para. 41). 

48
 Reply on Annulment, p. 63 (para. 128) (emphasis in original). 

49
 Reply on Annulment, p. 10 (para. 28). 

50
 For example, in the first disqualification decision, in Amco Asia v. Indonesia, ICSID Case 

No. ARB/81/1, Decision on Proposal to Disqualify an Arbitrator, 24 June 1982. 

51
 Counter-Memorial on Annulment, p. 19 (para. 65); Reply on Annulment, p. 12 (para. 34). 

52
 Counter-Memorial on Annulment, p. 20 et seq. (paras. 69, 124). 
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independent judgment in the particular case”.53 When assessing whether 

the relationship or connection is strong enough to meet the standard, 

decisions often apply four criteria: (i) proximity, (ii) intensity or frequency, 

(iii) dependence for benefits or advantages, and (iv) materiality.54  

42 Moreover, where arbitrators (or their law firm) were engaged as counsel in 

separate proceedings during the arbitration, disqualification decisions turn 

on whether there is a similarity of parties, or legal and/or factual issues, 

which may influence the arbitrator in question. 55  In the Reply, the 

Applicants take issue with this and argue that “there is no requirement to 

show [an overlap of] parties, facts, or legal claims”,56 however, their own 

legal authorities support the Respondent’s position.  

43 In Blue Bank v. Venezuela the disqualification application was upheld, not 

merely because of a connection between the arbitrator and one of the 

parties (his law firm was acting in another arbitration involving the same 

respondent, Venezuela), but because “given the similarity of issues likely 

to be discussed in Longreef v. Venezuela and the present case and the fact 

that both cases are ongoing, it is highly probable that Mr. Alonso would 

be in a position to decide issues that are relevant in Longreef v. 

Venezuela if he remained an arbitrator in this case.”57 In other words, there 

could be a conflict of interest given the arbitrator’s law firm’s participation 

in a parallel arbitration involving similar issues. 

 
53

 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 38 (para. 

110), citing SGS v. Pakistan, Decision on Proposal to Disqualify dated 19 December 2002, at 

RAL-19, p. 5 (para. 20) (emphasis added). See also ConocoPhillips v. Venezuela, Decision on 

Proposal to Disqualify Mr. Fortier dated 26 July 2016, at RAL-47, p. 10 (para. 12(c)) (“must 

be capable of being related to the present case, that is, that the particular facts must give rise 

to a manifest lack of independence and impartiality in this case”) (emphasis added). 

54
 Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine 

Republic, Decision on a Second Proposal for the Disqualification of a Member of the Arbitral 

Tribunal, ICSID Case No. ARB/03/19, 12 May 2008, at RAL-21, p. 19 (para. 35). 

55
 Counter-Memorial on Annulment, p. 25 (para. 80). 

56
 Reply on Annulment, p. 40 (para. 89). 

57
 Blue Bank v. Venezuela, Decision on the Proposals to Disqualify a Majority of the Tribunal 

dated 12 November 2013, at AL-14, p. 12 (para. 68) (emphasis added), where the 

disqualification proposal was accepted on the basis that the arbitrator’s law firm was working 

on parallel proceedings against the respondent (Venezuela) and issues similar to the ones in the 

arbitration were “likely to be discussed”. 
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44 In Caratube v. Kazakhstan, the similarity of factual and legal issues was 

also the main factor for upholding the disqualification proposal of an 

arbitrator appointed by the same counsel in two cases. For the 

unchallenged arbitrators, the similarity of the two cases was “an important 

consideration in the assessment of Mr. Boesch’s perceived impartiality”.58  

45 Nations Energy v. Panama followed the same approach, concluding that 

“the mere fact that a relationship exists ‘in and of itself is not sufficient’” 

to establish a manifest lack of impartiality and independence.59 The case 

involved the relationship between one of the arbitrators, Dr. Alexandrov, 

and counsel for one of the parties, as they had worked at the same law firm 

for seven years. The unchallenged arbitrators concluded that, in order for 

there to be a manifest lack of qualities, there must be “facts that make it 

evident and highly probable, not merely possible, that [the arbitrator] 

cannot be relied upon to render an independent and impartial decision”.60  

46 In the Reply, the Applicants take issue with the Nations Energy v. Panama 

decision and call it a “relic from 14 years ago.”61 This argument is absurd. 

The 2011 Nations Energy decision is merely two years older than the Blue 

Bank decision on which the Applicants repeatedly rely. In any event, in the 

Respondent’s view, the Nations Energy standard is largely the same as the 

 
58

 Caratube v. Kazakhstan, Disqualification Decision dated 20 March 2014, at AL-43, p. 24 

(para. 75), where the disqualification proposal was accepted on the basis of the similarly 

between the arbitration and the separate proceedings in which the challenged arbitrator was 

involved, due to a “significant overlap in the underlying facts” and “the relevance of these facts 

for the determination of legal issues in the […] arbitration”); para. 76 (concluding that “the 

similarity in cases does constitute an important consideration for the decision”) and para. 77 

(where the unchallenged arbitrators went on to carefully “examine whether the facts underlying 

the Ruby Roz case” and whether they are “similar or identical to facts alleged in the present 

arbitration and whether they are relevant for the determination of the legal issues in the 

present arbitration. If so, they must then examine whether, based on a reasonable evaluation 

of the facts in the present case, a third party would find that Mr Boesch’s knowledge of the facts 

of the Ruby Roz case gives rise to an evident and obvious appearance of lack of impartiality.”) 

(emphasis added). See also Counter-Memorial on Annulment, p. 25 (fn. 120). 

59
  Nations Energy Corporation, Electric Machinery Enterprises Inc., and Jaime Jurado v. 

Republic of Panama, Decision on the Proposal to Disqualify Dr. Alexandrov, ICSID Case No. 

ARB/06/19, 7 September 2011 (Spanish original with unofficial partial translation), at RAL-

18, p. 1 (para. 66) (free English translation). 

60
 Nations Energy et al. v. Panama, Decision on Proposal to Disqualify dated 7 September 

2011, at RAL-18, p. 1 (para. 65) (emphasis added) (free English translation). 

61
 Reply on Annulment, p. 13 (para. 38). 
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one applied by Blue Bank, where the Chairman of the ICSID 

Administrative Council also looked at whether it was “highly probable” 

that the challenged arbitrator would not be able to decide independently in 

that case due to a possible conflict of interest.62 Moreover, Nations Energy 

relied on prior decisions such as Suez, which required facts that show that 

the lack of impartiality is “‘highly probable’, not just ‘possible’”.63 

47 The Nations Energy v. Panama decision is relevant and instructive as it 

concerns the failure to disclose a relationship between an arbitrator and 

one of the parties’ counsel64 – an allegation that the Applicants make in this 

proceeding. These facts are far more similar than those in some of the 

Applicants’ cases even if they are more recent, such as Rockhopper v. Italy, 

which the Respondent discusses in the following section. 

48 In the Respondent’s view, the Parties’ positions on the legal standard are 

more similar than the Applicants contend, and ultimately, regardless of the 

specific wording used in each of these decisions and whether that wording 

is identical or not, the application to the facts in each of those cases shows 

that the standard of “manifest” lack of qualities remains high. 

 
62

 Blue Bank v. Venezuela, Decision on the Proposals to Disqualify a Majority of the Tribunal 

dated 12 November 2013, at AL-14, p. 12 (para. 68) (noting that it was “highly probable” that 

the arbitrator would decide similar issues). 

63
 Suez et al. v. Argentina, Decision on Second Proposal to Disqualify dated 12 May 2008, at 

RAL-21, p. 16 (para. 29) (emphasis in original).  

64
 Nations Energy et al. v. Panama, Decision on Proposal to Disqualify dated 7 September 

2011, at RAL-18, where applicants filed a proposal to disqualify Dr. Alexandrov from the ad 

hoc committee on the basis of an undisclosed professional relationship between Dr. Alexandrov 

and a member of the counsel for the respondent’s team, as they had worked together at Sidley 

Austin for 7 years. The remaining members of the ad hoc committee rejected the proposal on 

the basis that the mere existence of such a relationship was not in itself sufficient to prove 

manifest lack of impartiality and independence, and that the applicants had failed to 

demonstrate the extent or intensity of the relationship, nor whether there was exclusivity in the 

dealings between these individuals, and much less that, as a consequence of said relationship, 

Dr. Alexandrov would a favorable predisposition toward the respondent.) Despite being 

available only in Spanish, several decisions have relied on it, such as Total v. Argentina, 

Decision on Proposal to Disqualify dated 26 August 2015, at RAL-16, p. 26 (para. 124), EDF 

et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 22 (fn. 63); 

Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 125 (fn. 333). 
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2.1.1.2 The practice of ad hoc committees deciding applications 

under Article 52(1)(a) confirms that the standard is 

extremely high 

49 As noted above, it is extremely unusual to seek annulment on the basis that 

a tribunal was not properly constituted, and even more so when the lack of 

impartiality or independence is raised for the first time at the annulment 

stage. As the Rockhopper v. Italy ad hoc committee noted:  

“this case is further unusual because in only 3 of the 16 cases have 

the facts said to show the arbitrator’s lack of qualification been 

considered for the first time in the annulment proceeding, without 

there having been a challenge to the arbitrator in the underlying 

arbitration.”65 

50 Only four ad hoc committees have considered applications under Article 

52(1)(a) where the arbitrator whose independence and impartiality is being 

considered was not challenged during the arbitration. Two such 

applications have been rejected – Suez and Vivendi v. Argentina (II) 

(“Vivendi II”) and EDF v. Argentina – and two upheld – Eiser v. Spain and 

Rockhopper v. Italy. As explained below, the facts in these four cases 

demonstrate that the threshold for annulment remains extremely high. 

51 In the Reply, the Applicants disagree that the standard is higher in the 

context of annulment proceedings than disqualification. 66  However, a 

party seeking annulment must prevail on two additional steps. Indeed, the 

Eiser committee, relying on EDF,67 set out 3 steps that ad hoc committees 

should follow in their analysis of these unusual cases (“3-step test”): 

i) “was the right to raise this matter waived because the party concerned 

had not raised it sufficiently promptly? 

ii) if not, has the party seeking annulment established that a third party 

would find an evident or obvious appearance of lack of impartiality or 

 
65

 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 73 (para. 

219). Since Rockhopper, there are 4 out of 17 cases. 

66
 Reply on Annulment, p. 13 et seq. (paras. 36 and 42). 

67
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 47 et seq. 

(para. 136). 
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independence on the part of an arbitrator on a reasonable evaluation of 

the facts of the case (the Blue Bank standard)? and 

iii) if so, could the manifestly apparent lack of impartiality or 

independence on the part of that arbitrator have had a material effect 

on the award?”68 

52 As the Respondent explained in the Counter-Memorial,69 even where all 

these steps are met and there are grounds of annulment, under Article 52(3) 

of the Convention ad hoc committees have discretion to consider other 

factors that may weigh against annulment in a particular case.70 

53 Moreover, when assessing the second element of the 3-step test, an ad hoc 

committee’s task is harder because it does not have the benefit of receiving 

comments or clarifications from the arbitrator whose independence and 

impartiality is being assessed, comments which have been decisive in 

many disqualification (and even annulment) decisions.71 When annulment 

is used to question an arbitrator’s impartiality and independence for the 

first time, the facts are only based on what the parties can find through 

publicly available means and there is a risk that they will engage in 

speculation. 

54 In their Reply, the Applicants agree that independence and impartiality 

cannot be assessed “generally or in the abstract” but rather “case by case” 

 
68

 Eiser Infrastructure Ltd. v. Spain, ICSID Case No. ARB/13/36, Annulment Decision dated 

11 June 2020, at AL-18, p. 57 (para. 180). Also quoted in Rockhopper v. Italy, Decision on 

Annulment dated 2 June 2025, at RAL-30, p. 84 (para. 242). 

69
 Counter-Memorial on Annulment, p. 16 (para. 54). 

70
  See Compania de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine 

Republic, ICSID Case No. ARB/97/3, Annulment Decision, at AL-56, p. 58 et seq. (paras. 233 

and 241); EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 23 

et seq. (paras. 72-73). 

71
 For example, in Vivendi II, Prof. Kaufmann-Kohler explained that she was not aware of the 

links between UBS and the claimant companies until after the award had been rendered, which 

was a critical consideration in dismissing the annulment. Compania de Aguas del Aconquija 

and Vivendi v. Argentina (II), Annulment Decision dated 10 August 2010, at AL-56, p. 58 et 

seq. (paras. 234-235). In the EDF annulment case, the ad hoc committee relied on Prof. 

Remon’s letter to his co-arbitrators, noting that the drafting of the award had been completed 

several weeks before Argentina’s announcement regarding the expropriation of Repsol. See 

EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 63 (para. 

170). 
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taking into account the specific facts of each case. 72  However, they 

conveniently ignore the facts in these four annulment decisions, and 

instead only mention the facts of a few UNCITRAL and domestic court 

decisions that are irrelevant. The facts in each of these four ICSID 

annulment decisions are critical to understanding how the legal standards 

have been applied in practice. They further show that the Applicants’ 

alleged “facts” in this case do not come even remotely close to meeting the 

standard. 

i) Vivendi II v. Argentina 

55 Argentina argued that the 2007 award should be annulled because the 

arbitrator appointed by the claimants, Prof. Kaufmann-Kohler, lacked 

impartiality and independence. It argued that her position as Member of 

the Board of Directors of UBS, a Swiss bank that held shares with voting 

rights and other interests in one of the claimants, raised reasonable doubts 

as to her independence and impartiality. 73  It further argued that Prof. 

Kaufmann-Kohler had an “interest in UBS’ performance”, as she was 

“partially remunerated with UBS shares.”74 This was a case of conflict of 

interest and financial interest with respect to one of the parties. 

56 Argentina relied on the fact that Prof. Kaufmann-Kohler’s position fell 

within the IBA Guidelines’ waivable Red List (where the arbitrator 

represents or advises one of the parties or an affiliate) or, at a minimum, 

within the Orange List (where the arbitrator is a director or member of the 

supervisory board in an affiliate of one of the parties, where the affiliate is 

not directly involved in the arbitration), and therefore there was no doubt 

that she should have disclosed it.75 

57 The ad hoc committee agreed that Prof. Kaufmann-Kohler should have 

disclosed her appointment as Director during the arbitration, noting in 

 
72

 Reply on Annulment, p. 9 (para. 25). 

73
 Compania de Aguas del Aconquija and Vivendi v. Argentina (II), Annulment Decision dated 

10 August 2010, at AL-56, p. 10 (para. 20), also noting that at the time UBS was “the single 

largest shareholder in Vivendi.” 

74
 Compania de Aguas del Aconquija and Vivendi v. Argentina (II), Annulment Decision dated 

10 August 2010, at AL-56, p. 10 (para. 21). 

75
 Compania de Aguas del Aconquija and Vivendi v. Argentina (II), Annulment Decision dated 

10 August 2010, at AL-56, p. 25 (paras. 73-75). 
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particular that (i) board directors are under a fiduciary duty towards the 

shareholders of the bank to further the interests of the bank, (ii) which was 

fundamentally at issue with the duty to act as an independent arbitrator in 

a case involving a party in which UBS had a shareholding, and 

(iii) accepting “a board position in a major international bank”, which has 

connections in “virtually any major international company”, required her 

to properly investigate and disclose any connections between the bank and 

the parties, or at a minimum disclose her UBS appointment in her ongoing 

arbitrations.76 

58 Despite these circumstances, the ad hoc committee concluded that the 

award should not be annulled because Prof. Kaufmann-Kohler “had no 

actual knowledge of the connection between UBS and the Claimants until 

after the Award was rendered”, and therefore it could have had no material 

effect on the award.77 In other words, the third requirement in the 3-part 

test had not been met. In reaching its conclusion, the ad hoc committee 

also took into account other factors in accordance with Article 52(3), such 

as the finality of awards, recalling that “it would be unjust to deny” the 

claimants of the benefit of the award, as well as the length of the 

proceeding.78 

ii) EDF v. Argentina 

59 Argentina argued that the 2012 award should be annulled on the basis that 

Prof. Kaufmann-Kohler and Prof. Jesús Remón manifestly lacked 

independence and impartiality.79 Argentina advanced the same argument 

with respect to Prof. Kaufmann-Kohler as in Vivendi II,80 however in this 

 
76

 Compania de Aguas del Aconquija and Vivendi v. Argentina (II), Annulment Decision dated 

10 August 2010, at AL-56, p. 55 et seq. (paras. 217-218, 230). 

77
 Compania de Aguas del Aconquija and Vivendi v. Argentina (II), Annulment Decision dated 

10 August 2010, at AL-56, p. 58 et seq. (paras. 234-235). 

78
 Compania de Aguas del Aconquija and Vivendi v. Argentina (II), Annulment Decision dated 

10 August 2010, at AL-56, p. 59 (para. 240). 

79
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 15 (para. 

45). 

80
  In this case UBS had listed EDF’s parent company as one of the companies in which it 

recommended investment, and USB and EDF had a number of common interests in other 

companies. See EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-

12, p. 25 (para. 78). 
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case Argentina tried to disqualify her in the arbitration first, 

unsuccessfully.81 Therefore, the ad hoc committee’s task with respect to 

Prof. Kaufmann-Kohler was more limited.82 

60 With respect to Prof. Remón, the allegations concerned a disclosure he 

made after the arbitration proceeding was closed (but before the award was 

issued). He explained that the law firm of which he was a partner acted for 

Repsol, and that “if the firm was asked by Repsol to represent it in any 

proceedings which it might bring against Argentina” he would abstain 

from any involvement until after the award had been issued. 83  His 

disclosure was prompted by Argentina’s announcement in the news of its 

intent to expropriate Repsol, which happened several weeks after the 

drafting of the award had been completed.84  Argentina was not able to 

propose his disqualification given that the proceeding was closed, so the 

issue was raised for the first time in the annulment. 

61 The ad hoc committee rejected the annulment request on the basis that 

there was no conflict of interest, as Prof. Remón’s law firm was not acting 

against Argentina, and the “possibility” that it might do so at some future 

stage was not enough.85 The committee explained that if an arbitrator’s law 

firm acted in separate proceedings against one of the parties, that would 

“frequently raise reasonable doubts about the independence and 

impartiality of the arbitrator”, especially if there were similar legal issues.86 

The ad hoc committee emphasized that, for there to be a conflict of interest, 

 
81

 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 15 (para. 

46). 

82
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 51 (para. 

145). 

83
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 16 (para. 

47). 

84
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 27 et seq. 

(paras. 84-85, 165). 

85
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 62 (para. 

168). 

86
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 62 (para. 

167). 
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the firm would need to act for an entity “in a matter in which it was 

adversarial to the party to the arbitration.”87 That was not the case there. 

62 The timing of the facts was also important. Since the drafting of the award 

had been concluded before Argentina’s announced expropriation of 

Repsol, the committee concluded that even if Prof. Remón’s law firm had 

started to act for Repsol during that period, it could not have possibly 

influenced the award.88 Importantly, Argentina argued that, given that Prof. 

Remón’s law firm did end up representing Repsol in an arbitration against 

Argentina after the EDF award, and the Notice of Arbitration referenced 

facts that took place before the actual expropriation announcement, his law 

firm must have been acting for Repsol before the drafting of the award was 

concluded.89 The committee rejected this argument as “purely speculative” 

as there was no evidence that the law firm “was advising Repsol regarding 

a legal strategy vis-à-vis Argentina during that period.”90 It quoted SGS v. 

Pakistan’s finding that a challenge under Article 57 of the ICSID 

Convention cannot be successful “as a result of inferences which 

themselves rest merely on other inferences”.91 

iii) Eiser v. Spain 

63 This is the first ad hoc committee ever to annul an award on the basis of 

an arbitrator’s manifest lack of impartiality and independence. The case 

concerned Dr. Stanimir Alexandrov’s past and present relationships with 

the claimants’ damages experts, The Brattle Group (“Brattle”), including 

the testifying expert in the arbitration, Mr. Carlos Lapuerta. The ad hoc 

committee found that there were (a) 4 cases over 15 years in which Dr. 

Alexandrov was appointed as arbitrator by the same party who engaged 
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 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 62 (para. 

168) (emphasis added). 

88
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 63 (para. 

170). 

89
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 64 (para. 

171). 

90
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 64 (para. 

174). 

91
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 65 (para. 

174). 
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Brattle as expert, 2 of which involved Mr. Lapuerta specifically,92 and (b) 

8 cases over 15 years where Dr. Alexandrov served as counsel to a party 

who appointed Brattle as its expert, including 4 cases in which Dr. 

Alexandrov and Mr. Lapuerta worked together as counsel and expert for 

the same party, 2 of which were pending during the Eiser arbitration.93 

64 The Eiser committee highlighted the close relationship that counsel and 

experts develop when working together on a case: 

“What is important is that damages experts work closely with 

counsel in the preparation of a case. In the course of an arbitration 

there are multiple exchanges between them. They do not and cannot 

possibly maintain between them the kind of professional distance 

which is required to be maintained between a party, its counsel and 

its experts in a case, on the one hand, and the member of 

the tribunal hearing that case, on the other.”94 

65 The committee noted that Dr. Alexandrov should have disclosed this 

relationship due to the respective roles of damages expert and counsel, and 

due to “the extent of the past and present interactions”.95  

iv) Rockhopper v. Italy 

66 In the Reply, the Applicants heavily rely on specific portions of the 

Rockhopper annulment decision but omit any reference to the facts of that 
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  Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 68 et seq. (para. 

205(e)). 

93
 Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 69 et seq. (para. 205(f)). 

See also p. 76 (para. 218) (“In addition to the several past and present professional connections 

and interactions between them, the Committee has taken particular note of four instances where 

Dr. Alexandrov and Mr. Lapuerta worked for the same party, as counsel and expert respectively. 

In two of those cases, Dr. Alexandrov, as counsel, was interacting with Mr. Lapuerta as 

expert, at the same time that he was acting in this case as an arbitrator and Mr. Lapuerta 

as a damages expert of one of the parties. This was in addition to the longstanding relationship 

between the Brattle Group and Dr. Alexandrov’s then law firm, Sidley Austin, and included 

another concurrent case – Bear Creek – in which Dr. Alexandrov was working as counsel with 

[Brattle]”) (emphasis added). The Applicants’ reliance on this case in their Reply on Annulment, 

p. 44 (para. 93) is misplaced, as the Eiser context is inapposite to Prof. Douglas’ representation 

of Friends of the Earth UK (who did not even participate in the Arbitration). 

94
 Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 80 (para. 227). 

95
 Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 80 (para. 228). 
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case. However, the facts and circumstances of the Rockhopper case are 

unique. It is the very “first annulment proceeding in which an arbitrator 

has been contended [by a party] to lack high moral character” under Article 

40 of the ICSID Convention.96 

67 The case concerned Dr. Charles Poncet’s criminal prosecution in Italy in 

the 1990’s for fabrication of documents and facilitation of false testimony 

during his representation of a client regarding the failure of an Italian 

bank.97 Dr. Poncet had been found guilty in 1996 of two crimes (personal 

aiding and abetting, and false testimony) and sentenced to two years of 

imprisonment. 98  After nearly a decade of investigation and court 

proceedings in Italy, a statute of limitations ran out while Dr. Poncet’s final 

appeal was still pending, and therefore his criminal convictions were 

annulled as time barred.99 

68 Italy sought the annulment of the award under Article 52(1)(a), on two 

grounds: (i) the criminal charges against Dr. Poncet, which related to his 

subverting the administration of justice as a lawyer, called into question 

his moral character and reliability for the exercise of independent judgment 

– qualities required by Article 14(1) of ICSID Rules; and (ii) Dr. Poncet’s 

conviction in Italy and the long judicial proceedings against him gave rise 

to legitimate concerns that he “may feel himself to have been ill-treated by 

Italy” which might affect his judgment in deciding arbitration claims 

brought against Italy.100 

69 As the ad hoc committee acknowledged, the facts of that case are highly 

unusual. It emphasized the severity of the facts, i.e., criminal convictions 

regarding his work as a lawyer, and concluded: 

 
96

 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 87 (para. 

248). 

97
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 96 (paras. 

273 and 275). 

98
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 101 (para. 

281). 

99
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 139 (para. 

367). 

100
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 134 (para. 

353). 
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“An objective observer, taking account of all the facts about Dr. 

Poncet’s criminal prosecution in Italy, could have concerns that Dr. 

Poncet may be affected by biases or prejudgements regarding 

the Italian State and the operation of its organs that call into 

question his reliability for the exercise of independent judgement 

as an arbitrator of Rockhopper’s claims against the Italian 

Republic.”101 

70 In reaching this conclusion, the committee carefully analysed the Italian 

judgments, noting that the court of appeal rejected Dr. Poncet’s request to 

have his sentence reduced to the statutory minimum penalty because it 

found that the evidence of Dr. Poncet’s participation in the forgery of 

documents was “unequivocal”.102 It also noted that, at the time, Dr. Poncet 

had described this judgment as “revolting” and said that he would “fight 

until the end to prove his innocence”,103 which in the ad hoc committee’s 

view was a recognition of the effect that “his criminal convictions could 

have on impressions that other people would form of him.”104 Ultimately, 

however, Dr. Poncet decided to let the statute of limitations apply while his 

appeal was still pending, and therefore the Court of Cassation never ruled 

on his convictions.105 

71 The committee also emphasized that “Dr. Poncet’s disclosure of his 

criminal prosecution in the host State for grave offenses was to be 

expected at the outset of the Rockhopper arbitration”, as it was not “the 

sort of inadvertent omission that [is] ordinarily” later discovered, when 

arbitrators do not realize there was a relationship for example.106 
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 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 140 (para. 

370) (emphasis added). 

102
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 102 et seq. 

(paras. 282 and 291). 

103
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 109 (para. 

299). 

104
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 129 (para. 
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 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 110 et seq. 

(paras. 301-302, 340) 
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 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 129 (paras. 

339-340) (emphasis added). 
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72 The ad hoc committee concluded that the test of manifest lack of 

independence and impartiality had been met, both because of Dr. Poncet’s 

disposition towards the State that had prosecuted him, which was the 

respondent in the case, as well as his potential biases and prejudgments in 

relation to the functioning of the organs of the Italian State – which he 

would have to decide on as an arbitrator.107 

73 Therefore, the Rockhopper annulment is one of a kind, and its facts are 

inapposite to the present case. If anything, it shows that annulment under 

Article 52(1)(a) is only warranted in rare cases involving severe 

circumstances. 

74 It is worth noting that, at the same time as filing for annulment in 

Rockhopper, Italy sought to disqualify Dr. Poncet in a pending ICSID 

arbitration, VC Holding v. Italy, based on the same facts as in 

Rockhopper.108 The tribunals in both Rockhopper and VC Holding were 

chaired by Mr. Klaus Reichert, and counsel for both parties was the same 

as well.109 The disqualification proposal in VC Holding was rejected by the 

unchallenged arbitrators, who had the benefit of receiving Dr. Poncet’s 

comments and ultimately gave weight to the fact that Dr. Poncet’s 

convictions had been annulled in Italy.110 Thus, based on the exact same 

facts and arguments, but with the benefit of Dr. Poncet’s comments, Mr. 

Reichert and Prof. Brigitte Stern reached the opposite outcome to the 

Rockhopper ad hoc committee. 
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 See also Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 130 

(para. 341) (“a State that had criminally prosecuted an individual might be expected to 

have concern, whether or not justified […], about the disposition of the individual as an 

arbitrator of serious legal claims against it by foreign investors. This is a further and 

important reason why, given the particular facts of this case, the Italian Republic might have 

concerns about Dr. Poncet’s reliability for the exercise of independent judgment about the 

functioning of organs of the Italian State.”) (emphasis added). 
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 Australia also sought to disqualify Dr. Poncet on the same grounds in Zeph Investments v. 

Australia, which was rejected. 

109
  See VC Holding II S.a.r.l., and others v. Italian Republic, ICSID Case No. ARB/16/39, 

Decision on the Proposal for Disqualification of Arbitrator Dr. Charles Poncet dated 21 April 

2023, at AL-81. 

110
 See Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 120 

(para. 318), quoting the VC Holding decision. 
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75 The facts in these four annulment decisions are inapposite to the 

allegations made by the Applications in relation to Prof. Douglas. These 

decisions show that ad hoc committees require serious facts (e.g., criminal 

convictions showing possible bias towards the respondent State), and 

multiple personal and lasting connections with the parties, that clearly 

show an evident or obvious lack of impartiality and independence. None 

of the Applicants’ allegations come even remotely close to this threshold. 

2.1.1.3 The Applicants conflate disclosure obligations with the 

standard for annulment 

76 In the Reply, the Applicants misconstrue the standard for annulment or 

disqualification under ICSID and the scope of arbitrators’ disclosure 

obligations. While they heavily relied on the IBA Guidelines on Conflicts 

of Interest in International Arbitration (“IBA Guidelines”) 111  in their 

Memorial (including the 2024 version of the Guidelines that only came 

into force after the Award), 112  they now backtrack and argue that the 

Guidelines are “not binding in ICSID cases”.113  The Applicants cannot 

cherry-pick sections of the Guidelines convenient to their case. 

77 First, the scope of disclosure obligations in ICSID cases must be clarified. 

It is undisputed that under ICSID Arbitration Rule 6(2) arbitrators must 

declare any (a) “past and present professional, business and other 

relationships (if any) with the parties”, and “any other circumstance that 

might cause [their] reliability for independent judgment to be questioned 

by a party”. It is also undisputed that there is a continuing obligation to 

declare these circumstances if they arise during the arbitration. 

78 It is further undisputed that Prof. Douglas signed the declaration and 

submitted a 5-page CV which included details about his professional 

experience, including his position as Associate Professor at the Graduate 

 
111

 References to “IBA Guidelines” in this submission relate to the 2014 IBA Guidelines, at 

RAL-31, which were the ones in force during the Arbitration. As the Respondent explained in 

its Counter-Memorial on Annulment, p. 24 (para. 77), reliance on the 2024 IBA Guidelines and 

the UNCITRAL Code of Conduct is misplaced as they were both adopted after the Award was 

rendered. 

112
 Memorial on Annulment, p. 7 et seq. (paras. 21, 61 and fn. 63).  

113
 Reply on Annulment, p. 18 (paras. 49, 95). 
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Institute of International and Development Studies in Geneva.114 It is also 

undisputed that during the arbitration, in April 2019, Prof. Douglas 

informed the Parties of his intent to attend the 2019 annual LALIVE 

Lecture and dinner,115 to which the Claimants had “no objection”.116 

79 In their Memorial, the Applicants relied on the 2024 IBA Guidelines’ 

explanation of arbitrators’ disclosure obligations, as follows: 

“The IBA Guidelines explain that ‘[t]he purpose of the disclosure 

is to inform the parties of a situation that they may 

wish to explore further in order to determine whether objectively – 

that is, from the point of view of a reasonable third person having 

knowledge of the relevant facts and circumstances – there are 

justifiable doubts as to the arbitrator’s impartiality or 

independence.’”117 

80 The Respondent agreed with this statement in its Counter-Memorial, 

noting that the IBA Guidelines define “justifiable doubts” by reference to 

whether an arbitrator might be “influenced by factors other than the merits 

of the case”.118 Despite using this language throughout their Memorial,119 

the Applicants now take issue with it and argue that the IBA Guidelines 

cannot be elevated over the ICSID Arbitration Rules, and claim – without 

any support at all – that an arbitrator’s disclosure obligation under ICSID 

Rule 6(2) “is broader” than the IBA Guidelines.120 This is not supported by 

the language in the ICSID Rules. The ICSID Secretariat’s Note on the 2006 

Arbitration Rules explained that the language in Rule 6(2) had been added 
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  Letter from ICSID to the Parties, enclosing statement and Prof. Douglas CV dated 20 

November 2015, at Exhibit A-62. 

115
 Email from Tribunal Secretary to Parties dated 30 April 2019, at A-14. 

116
 Email from Claimants to Tribunal dated 1 May 2019, at RA-47. 

117
 Memorial on Annulment, p. 31 (para. 61). 

118
 Counter-Memorial on Annulment, p. 25 (para. 79) (quoting the equivalent portion in the 

2014 IBA Guidelines). 

119
 See e.g., Memorial on Annulment, p. 38 et seq. (para. 84) (“or that he could be influenced 

by factors other than the merits of the case as presented by the parties in reaching his decision.”) 

and (para. 86) (“any reasonable third party would question whether Prof. Douglas might 

consciously or unconsciously be predisposed to rule in Respondent’s favor or be influenced by 

factors other than the merits of the case as presented by the Parties”.) 
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to expand the scope of disclosures “to include any circumstances likely to 

give rise to justifiable doubts as to the arbitrator’s reliability for 

independent judgment.”121 Nothing in this note suggests that the disclosure 

obligations under the 2006 Arbitration Rules were intended to be broader 

than the IBA Guidelines, and in fact, the Secretariat’s language is largely 

aligned with that of the IBA Guidelines in relation to disclosure.122 

81 It is undisputed that, while the IBA Guidelines are not binding, they 

provide useful guidance in relation to disclosure obligations, and have 

often been discussed by ICSID tribunals and ad hoc committees.123 This is 

different, however, with respect to the standard for disqualification (or 

annulment) itself, as the ICSID Convention mandates a higher standard, as 

explained in Sections 2.1.1.1 and 2.1.1.2 above. 

82 Second, none of the circumstances raised by the Applicants in this 

proceeding warranted disclosure by Prof. Douglas in the Arbitration, to the 

extent that Prof. Douglas even had sufficient awareness of the underlying 

issues to consider making a disclosure. 

83 As the Respondent explained in the Counter-Memorial, 124  the IBA 

Guidelines categorize situations that may or may not require disclosure, 

into the Red, Orange, and Green lists. The Applicants cherry-pick specific 

language in the IBA Guidelines (including the 2024 version) on disclosure 

obligations,125 but do not even try to show – because they cannot – that any 

of the four circumstances that they have raised in relation to Prof. Douglas 

could fall within the Guidelines at all. 
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 ICSID, Suggested Changes to the ICSID Rules and Regulations, May 2005, at RAL-49, p. 

12. 
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 2014 IBA Guidelines on Conflicts of Interest in International Arbitration dated 23 October 

2014, at RAL-31, p. 6 (General Standard 3). 

123
 As explained in Tidewater Inc. et al. v. Venezuela, Decision on Proposal to Disqualify Prof. 

Stern dated 23 December 2010, at RAL-46, p. 14 et seq. (paras. 42-43), while the IBA 
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 Counter-Memorial on Annulment, p. 24 et seq. (para. 78). 
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 See Reply on Annulment, p. 19 (paras. 51-52). 
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84 For example, in their Memorial they relied on two of the Red List’s 

prohibitions: when an arbitrator has “a significant financial or personal 

interest in one of the parties”, and when an arbitrator’s “law firm or 

employer currently has a significant commercial relationship with one of 

the parties, or an affiliate of one of the parties.”126 The Applicants appear 

to have retracted this argument in their Reply, where they now say that 

whether there is a “commercial relationship” – presumably between 

LALIVE and Prof. Douglas in relation to the MIDS – “is not relevant”.127 

85 It is therefore undisputed that none of the circumstances that the Applicants 

rely on fall within any of the IBA Guidelines’ lists requiring disclosure. 

The Applicants concede this by stating that, in any event, the Eiser and 

Rockhopper awards were annulled “even though” they did not involve a 

circumstance appearing in the IBA Guidelines.128 As the Respondent has 

explained in Section 2.1.1.2, the circumstances in Eiser and Rockhopper 

were unique and highly unusual. For example, the Rockhopper committee 

emphasized that the Green, Orange and Red lists in the IBA Guidelines 

“are useful in the types of situations that are likely to come up involving 

arbitrators”, i.e., relationships with the parties or counsel, but it noted that 

“Dr. Poncet’s situation… did not fall into that category.”129  Indeed, an 

arbitrator’s criminal convictions by one of the parties to the arbitration is a 

highly unusual situation. Eiser involved “the long and extensive relations 

between Mr. Lapuerta and/or [Brattle]”, the investors’ quantum expert in 

the arbitration, and one of the arbitrators. 130  The updated 2024 IBA 
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 Memorial on Annulment, p. 37 et seq. (para. 83). 

127
 Reply on Annulment, p. 59 (para. 121). 

128
 Reply on Annulment, p. 20 (para. 53).  
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 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 131 (para. 
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(emphasis added). 
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Guidelines include new provisions addressing the relationship between 

arbitrators and expert witnesses as a result of the Eiser case.131  

86 By contrast, the Applicants rely on circumstances concerning an 

arbitrator’s alleged connections with counsel to one of the parties or his 

work as counsel (or that of his barristers’ chambers) while acting as 

arbitrator – the kinds of issues that the IBA Guidelines focus on. However, 

none of the specific “circumstances” raised by the Applicants are contained 

in the IBA Guidelines, precisely because they are a non-issue. 

87 Third, even assuming for the sake of argument that Prof. Douglas should 

have disclosed any of the four circumstances raised by the Applicants, this 

would still fall short of the annulment standard. In the Reply, the 

Applicants advance a new “alternative” claim: that even if each of the four 

circumstances do not meet the standard of manifest lack of impartiality and 

independence, 132  Prof. Douglas’ alleged breaches of his disclosure 

obligations “together are a further alternative ground for finding that the 

Tribunal was not properly constituted”.133 The Applicants do not point to a 

single legal authority to support this. 

88 It is undisputed that the standards for disclosure and for a successful 

disqualification application (or annulment) are different. The IBA 

Guidelines provide:  

“It is also essential to reaffirm that the fact of requiring disclosure 

– or of an arbitrator making a disclosure – does not imply the 

existence of doubts as to the impartiality or independence of the 

 
131

 IBA Commentary on the Revised Text of the 2024 IBA Guidelines on Conflicts of Interest 

in International Arbitration, at AL-50, p. 24 (noting that Orange List, para. 3.3.6 “is a new 

provision which addresses situations where an arbitrator has concurrently instructed an expert 

in another matter, where the arbitrator acts as counsel, and such expert also appears in the 

arbitration proceedings. The relationship between arbitrators and expert witnesses was not 

addressed in the 2014 Guidelines. This new paragraph was included in the 2024 Guidelines to 

address circumstances that have arisen in practice since the 2014 Guidelines.”) 

132
 Counter-Memorial on Annulment, p. 26 (paras. 81-82). See also Memorial on Annulment, 

p. 43 et seq. (paras. 101-102), where the Applicants referred to the cumulative impact of Prof. 

Douglas’ alleged failure to disclose certain circumstances, but not framing this as an “alternative 

claim” in the event that their other claims fail. 

133
 Reply on Annulment, p. 67 et seq. (paras. 138, 142). 
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arbitrator. Indeed, the standard for disclosure differs from the 

standard for challenge.”134 

89 The Applicants’ only response to this is that the IBA Guidelines are not 

binding.135 However, this principle has been consistently applied in ICSID 

cases. For example, the EDF disqualification decision states as follows: 

“Non-disclosure in itself cannot be a ground for 

disqualification, but must relate to facts that would be material to 

a reasonable likelihood of impartiality or lack of independence, 

which is not the case here.”136 

90 Many ICSID tribunals have followed the same approach.137 For example, 

in ConocoPhillips v. Venezuela, the unchallenged arbitrators recalled that 

“nondisclosure cannot make an arbitrator partial or lacking in 

independence; it is only the facts and circumstances that he did not disclose 

that can do so.”138 

91 The Applicants argue that the Rockhopper committee found that breach of 

disclosure obligations in itself “can warrant annulment in certain 
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 2014 IBA Guidelines, at RAL-31, p. iii (Introduction) (emphasis added). See also p. 18 

(para. 5) (“Nondisclosure cannot by itself make an arbitrator partial or lacking independence: 

only the facts or circumstances that he or she failed to disclose can do so.”) 
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 Reply on Annulment, p. 18 (para. 49). 
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Dr.Turbowicz dated 19 March 2010, at RAL-51 p. 23 (para. 64) (“there is a clear distinction 
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of a particular challenge.”); Total v. Argentina, Decision on Proposal to Disqualify dated 26 

August 2015, at RAL-16, p. 21 (para. 98) (“[T]he IBA Guidelines relate mainly to standards 

applicable to the duty to disclose and not to the standards applicable to a disqualification 

proposal. Indeed, the IBA Guidelines themselves clarify that the fact of requiring disclosure by 
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 ConocoPhillips v. Venezuela, Decision on Proposal to Disqualify Mr. Fortier dated 26 July 

2016, at RAL-47, p. 10 (para. 12(d)).  
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circumstances”.139  However, the Rockhopper committee found that “the 

defectiveness of Dr. Poncet’s disclosure provides a basis for annulment” 

given the very serious nature of the undisclosed information in that case, 

as explained in Section 2.1.1.2 above. The ad hoc committee gave 

particular weight to Dr. Poncet’s own comments in VC Holding v. Italy, 

stating that he was “puzzled” and refusing to see how the information on 

his Italian convictions could have been relevant. As the Rockhopper 

committee noted: 

“This case does not present the situation that most often arises when 

there is incomplete disclosure by an arbitrator, which is inadvertent 

omission and subsequent acknowledgement by the arbitrator that 

the omitted matter should have been disclosed. Instead, the 

problem with the disclosure in this case appears to have 

resulted from Dr. Poncet’s decision not to include the criminal 

proceedings as part of his Rule 6 declaration, and he has said that 

he does not understand the suggestion that there should have 

been disclosure.”140 

92 It was Dr. Poncet’s decision not to include serious facts concerning the 

respondent in that case in his declaration that the committee found unusual. 

Ultimately, as explained above, the Rockhopper award was annulled due 

to the actual criminal convictions in Italy, as those facts met the threshold 

of manifest lack of impartiality and independence in that particular case.141 

Therefore, the award was not annulled only because of lack of disclosure 

of circumstances that did not otherwise meet the annulment standards. In 

any event, the Respondent does not dispute that there can be exceptional 

circumstances where the undisclosed facts are “of such gravity” or “of such 

magnitude”, that failure to disclose them might be sufficient to indicate a 

manifest lack of independence and impartiality.142  The Applicants have, 
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140
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 125 et seq. 
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however, not even tried to argue that such exceptional circumstances are 

present here. 

93 Fourth, while the Respondent agrees that the duty to disclose rests 

primarily on the arbitrators, the parties also have a duty to investigate. This 

is particularly relevant where the party did not raise any issue during the 

arbitration but decided to raise it for the first time at the annulment stage 

after having lost the arbitration. 

94 General Standard 7(c) of the IBA Guidelines imposes a duty on the parties: 

“In order to satisfy their duty of disclosure, the parties are required to 

investigate any relevant information that is reasonably available to 

them.”143 The Applicants concede that the ICSID Arbitration Rules also 

impose this duty, in particular through Rule 27 which tribunals and ad hoc 

committees interpret in conjunction with Rule 9.144 Rule 27 provides that: 

“A party which knows or should have known that a provision of 

[…] these Rules […] has not been complied with and which fails to 

state promptly its objections thereto, shall be deemed – subject to 

Article 45 of the Convention – to have waived its right to object.”145 

95 Rule 9 provides that a party proposing the disqualification of an arbitrator 

shall do so “promptly”.146  Ad hoc committees have expressed caution 

about parties saving annulment grounds up their sleeve and waiting for the 

 
such gravity (whether alone or in combination with other factors) as to call into question the 

ability of the arbitrator to exercise independent and impartial judgment”) (emphasis added); 

Alpha Prokejtholding GMBH v. Ukraine, Decision on Respondent's Proposal to Disqualify 

Arbitrator Dr. Yoram Turbowicz, ICSID Case No. ARB/07/16, 19 March 2010, at RAL-51, p. 

24 (para. 64) (“certain facts or circumstances are of such a magnitude that failure to disclose 

them either (1) would thereby in and of itself indicate a manifest lack of reliability of a person 

to exercise independent and impartial judgment or (2) would be sufficient in conjunction with 

the non-disclosed facts or circumstances to tip the balance in the direction of that result.”) 

(emphasis added). 

143
 2014 IBA Guidelines, at RAL-31, p. 16 (Explanation to General Standard 7(c)) (emphasis 

added). 

144
  Reply on Annulment, p. 20 (para. 54) (“It is not disputed that a party must raise a 

disqualification proposal “promptly” under ICSID Arbitration Rule 9(1) or it waives that 

objection under Rule 27.” See, e.g., Rockhopper v. Italy, Decision on Annulment dated 2 June 

2025, at RAL-30, p. 146 (paras. 386-387). 

145
 ICSID Arbitration Rule 27 (emphasis added). 

146
 Counter-Memorial on Annulment, p. 21 et seq. (paras. 72-74). 
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outcome of the proceedings to attack the award.147 As the EDF, Eiser and 

Rockhopper decisions show, ad hoc committees must assess as a first step 

to the 3-part test whether the party “should have been aware” or “ought to 

have reasonably been aware” “had it been vigilant” of the circumstances 

that it is relying on to seek annulment.148 

96 In the Reply, the Applicants argue that the Respondent has the burden of 

proof to establish that the Applicants waived their right to raise these issues 

in the annulment proceeding, as they were circumstances that arose during 

the Arbitration that the Applicants knew or should have known about.149 

This is incorrect. Only the Applicants have the burden of showing that they 

meet the relevant test for annulment. 150  It is for the Applicants to 

demonstrate that they did not know or could not have known of the 

circumstances that they have so easily located now. 

97 The Applicants further argue that waiver would only be appropriate in rare 

circumstances where it is established that the party knew all the facts but 

withheld the objection in bad faith.151 This also is incorrect and contrary to 

the express language of the ICSID Arbitration Rules. The relevant inquiry 

is whether the Applicants “should have known” or “reasonably ought to 

have known” about those circumstances because the information was 

readily available. 

 
147

  Counter-Memorial on Annulment, p. 22 (fn. 103). See C. Schreuer et al., Schreuer's 

Commentary on the ICSID Convention, 2022, at AL-62, p. 28 (of the PDF) (para. 143) (“A 

party that is aware of circumstances that would affect the tribunal’s proper constitution must be 

expected to raise this point as early as possible. It cannot be allowed to withhold this argument 

in order to ambush the proceedings at a moment convenient to it.”) and (para. 145) (“Otherwise 

a party aware of a defect in the tribunal’s composition could await the outcome of the 

proceedings in order to attack an unfavorable award on this ground.”). 

148
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 45 (para. 

131) and Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 61 (para. 189). 

See also para. 51 above. The Applicants agree in their Reply on Annulment, p. 20 (para. 54) 

(“Annulment committees accordingly have considered arguments about waiver as part of their 

analysis.”). 

149
 Reply on Annulment, p. 20 (para. 55). 

150
 See Counter-Memorial on Annulment, p. 15 (para. 51). 

151
 Reply on Annulment, p. 20 (para. 55). 
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98 None of the cases on which the Applicants rely in their Reply help their 

position. 

99 First, their continued reliance on Vito Gallo v. Canada is misplaced.152 This 

non-ICSID case concerned a disqualification proposal and whether it had 

been timely filed, i.e., within the 15-day deadline under the UNCITRAL 

rules.153 It is irrelevant to the present case.  

100 Second, the Applicants rely on the Eiser committee’s conclusion that there 

was no evidence that Spain knew about Dr. Alexandrov’s cases involving 

Brattle. 154  In a reasoning spanning just three paragraphs, the Eiser 

committee surprisingly concluded that the fact that the information was 

publicly available (and much of it was in fact in the record of the 

arbitration) was not enough to prove that Spain had actual knowledge of 

all the facts. 155 

101 The Eiser decision is an outlier, as no other committee has found that a 

party must show “proof of actual knowledge”, which is impossible to 

prove in a case involving facts that were not disclosed by the arbitrator. 

How can anyone demonstrate that the other party has actually seen 

information that is publicly available? Unsurprisingly, this particular 

finding of the Eiser decision has been strongly criticized, including by 

Prof. Schreuer in his latest Commentary on the ICSID Convention: 

“Somewhat unconvincingly, the ad hoc Committee concluded that 

Spain could not have known or reasonably ought to have known of 

those prior connections. Yet, the ad hoc Committee seemed in fact 

to apply a test of ‘actual’ knowledge, having earlier stated that the 

test should include whether a party ‘reasonably ought’ to have 

known of facts raised in support of the application. In practice, 

diligent counsel in ICSID arbitrations routinely review prior awards 

and scrutinize arbitrators’ track records and relationships with co-

 
152

 Reply on Annulment, p. 20 et seq. (para. 56). 

153
 Vito G. Gallo v. Canada, UNCITRAL, Challenge Decision dated 14 October 2009, at AL-

8, p. 6 (para. 20). 

154
 Reply on Annulment, p. 21 (para. 57).  

155
 Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 60 et seq. (paras. 188-

190). 
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arbitrators, counsel, and experts, prior to their appointment, or 

when appointed by the other side. A more realistic analysis would 

have focused only on connections between the arbitrator and 

the expert that were not in the public domain, and not disclosed. 

Nevertheless, having made that finding, the ad hoc Committee 

concluded that Spain had not waived its right to seek annulment on 

grounds of Art. 52(1)(a).”156 

102 Finally, the Applicants repeatedly quote portions of the Rockhopper 

annulment decision regarding the arbitrators’ duty to disclose, but 

conveniently omit the relevant portions discussing whether Italy waived 

its right to raise Dr. Poncet’s circumstances in the annulment proceeding.157 

The Rockhopper committee emphasized that “it must be cause for concern 

whenever a party comes forward with what is in substance a challenge to 

an arbitrator only after losing an arbitration”,158 as is the case here. The ad 

hoc committee expressed its “concern about the timeliness” of Italy’s 

objection, and analyzed in great detail whether Dr. Poncet’s circumstances 

would have been publicly available to Italy had it carried out an internet 

search.159  It concluded that the record did not establish “that a simple 

internet search of Dr. Poncet’s name would have turned up any information 

indicating the existence of the criminal prosecution, or any information 

indicating any involvement by Dr. Poncet in connection with the failure of 

Banco Ambrosiano.”160 

103 Italy only discovered Dr. Poncet’s criminal convictions via an anonymous 

phone call, and the only public sources that Rockhopper submitted in the 

proceeding were newspaper articles from the 1990s, and one from 2009.161 

 
156

 C. Schreuer et al., Schreuer's Commentary on the ICSID Convention, 2022, at AL-62, p. 

28 (of the PDF) (para. 146) (emphasis added). 

157
 Reply on Annulment, p. 16 et seq. (paras. 46-47, 50, 59-60). 

158
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 147 (para. 

390). 

159
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 147 et seq. 

(paras. 391-394). 

160
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 148 (para. 

393). 

161
 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 148 (para. 

393). 
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In assessing Italy’s duty to investigate, the Rockhopper committee 

acknowledged the unusual circumstances of that case, concluding that 

requiring a party to investigate criminal records from decades ago would 

be too heavy a burden.162 

104 Unlike in Rockhopper (and VC Holding,163 which was based on the same 

facts), three out of four of the circumstances that the Applicants have raised 

in this proceeding were readily available to them during the Arbitration, as 

is evidenced by the number of press releases, social media posts, and other 

documents the Applicants themselves have submitted in this proceeding. 

2.1.2 None of the circumstances raised by the Applicants could 

possibly lead a reasonable third party to doubt Prof. Douglas’ 

independence and impartiality 

105 In their Reply, the Applicants continue to raise the same baseless 

arguments as to why, in their view, Prof. Douglas manifestly lacked 

independence and impartiality, resulting in the Tribunal not being properly 

constituted under Article 52(1)(a), namely: 

i) his representation of Friends of the Earth UK in English court 

proceedings regarding an LNG project in Mozambique; 

ii) the representation, by two of Prof. Douglas’ former co-tenants at 

Matrix Chambers, of ClientEarth in English court proceedings; 

iii) his involvement with the MIDS academic program and LALIVE’s 

support of that program; and, 

iv) his acquisition of Swiss nationality in 2023. 

 
162

 Rockhopper v. Italy, Decision on Annulment dated 2 June 2025, at RAL-30, p. 152 (para. 

401) (“How frequently, however, should the review of court files to make sure an arbitrator has 

not failed to mention convictions for falsification of documentary evidence and aiding and 

abetting perjury be expected to be a fruitful exercise? If waiver is the consequence of a failure 

to review criminal court records for charges against arbitrators as a matter of course whenever 

a tribunal is constituted, what other steps should States also be expected to take to make sure 

that only arbitrators possessing high moral character and reliability for the exercise of 

independent judgment have been appointed in the cases against them?”). 

163
  VC Holding II S.a.r.l., and others v. Italian Republic, Decision on the Proposal for 

Disqualification of Arbitrator Dr. Charles Poncet dated 21 April 2023, at AL-81. 
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106 The Respondent addresses each of these arguments in turn. 

2.1.2.1 Prof. Douglas’ work for Friends of the Earth UK  

107 In the Reply, the Applicants continue to argue that Prof. Douglas’ 

representation of Friends of the Earth UK in late 2022 raised “justifiable 

doubts about [his] impartiality and independence”.164  Leaving aside the 

fact that this is not the ICSID legal standard, the Applicants’ claim lacks 

any merit. 

Friends of the Earth was non-existent in the Arbitration 

108 First, the Applicants’ repeated attempt to argue that Friends of the Earth 

had any relevance at all in the Arbitration should be rejected. This lack of 

relevance is evidenced by, inter alia, the following: 

a) There is not a single reference to Friends of the Earth in any of the 

pleadings in the Arbitration.165 

b) With its Counter-Memorial in the Arbitration, the Respondent 

submitted an 8-page annex listing the NGO court and administrative 

challenges against the Project and more specifically, challenges 

brought against State authorities in connection with permits issued 

for the Project.166 The Annex contains 83 petitions and identifies the 

NGOs acting as claimants, appellants or intervening party in those 

 
164

 Reply on Annulment, p. 31 et seq. (paras. 75, 89). Prof. Douglas did not appear before the 

High Court proceedings (see Friends of the Earth Limited et al. v. Total E&P Mozambique Area 

1 Limtada et al., [2002] EWHC 568,  Judgement, at RA-77), but appears as counsel in the 13 

January 2023 Court of Appeal Judgment – Friends of the Earth v. UKEF, Court of Appeal 

Judgment dated 13 January 2023, at A-55. The Applicants reference the skeleton argument 

before the Court of Appeal, dated November 2022. See Friends of the Earth v. Secretary of 

State for UKEF and Chancellor of Exchequer, [2022] EWHC 568 (Admin), Appellant’s 

Supplementary Skeleton Argument dated 8 November 2022, at A-67. 

165
 See Claimants' Memorial in the Arbitration dated 30 June 2017 (417 pages); Respondent's 

Counter-Memorial in the Arbitration (386 pages); Claimants Reply in the Arbitration dated 1 

November 2018 (316 pages); Respondent's Rejoinder in the Arbitration (429 pages). 

166
 Respondent's Counter-Memorial in the Arbitration, p. IV-1 et seq., Annex IV (summarizing 

83 challenges against the Project). 
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cases.167 Despite the large number of NGOs involved over the course 

of many years,168 Friends of the Earth did not participate in any such 

challenges against the Project and thus does not appear in the Annex. 

c) The transcripts of the 18-day hearings also do not contain a single 

reference to Friends of the Earth, despite totaling over 4,800 pages.169 

d) A search for “Friends of the Earth” in the 325-page consolidated Index 

of the Record of the Arbitration does not yield a single result.170 

109 Friends of the Earth had no relevance whatsoever in the Arbitration, 

whether it be the underlying dispute that spanned many years or the 

arbitration proceedings themselves. 

110 Second, the Applicants mischaracterize Romania’s defence in the 

Arbitration. They reference the Respondent’s Opening statement at the 

2019 Hearing, where the Respondent argued that the Project stalled 

because it lacked social legitimacy.171 While this is correct, Friends of the 

Earth did not feature in the Respondent’s arguments, whether it be in its 

oral or written submissions. The Respondent’s position in the Arbitration 

was that the Project lacked not only a number of administrative and 

regulatory permits and approvals, including the environmental permit, but 

also the social license to operate.172 Indeed, there “was local opposition to 

this Project, effectively, from the very beginning”, which “over the years 

escalated to the national and even international level.”173 

111 As the Respondent further explained in its 2019 Opening statement, the 

social opposition started with the Roşia Montană community itself, 

 
167

 There were also NGOs who supported the Project. These included, for example, Asociatia 

Pro Roşia Montană, Pro Justice Association (Asociatia Pro Dreptatea Roşia Montană), and the 

Future of Mining Trade Union (Sindicatul Viitorului Mineritului) – see Respondent's Counter-

Memorial in the Arbitration, p. 38 (fn. 150). 

168
 Almost 30 NGOs and associations are referenced in Annex IV to Respondent’s Counter-

Memorial in the Arbitration alone.  

169
  2019 Consolidated Hearing Transcript, at RA-78 and 2020 Consolidated Hearing 

Transcript, at RA-79. 

170
 Updated Index of Record for Gabriel Resources v. Romania, at RA-80. 

171
 Reply on Annulment, p. 25 (para. 69). 

172
 2019 Consolidated Hearing Transcript, at RA-78, p. 339 (of the PDF), Day 2, 360:2–7. See 

also Award, p. 164 et seq. (paras. 800-804, 1310). 

173
 2019 Consolidated Hearing Transcript, at RA-78, p. 348 (of the PDF), Day 2, 360:8–11. 
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organized through a local NGO called Alburnus Maior, as the Project 

would have involved destroying the village and relocating its 

population. 174  It also attracted significant opposition from local and 

national NGOs due to its unprecedented scale and its impact on the Roşia 

Montană landscape, environment, and cultural heritage.175  

112 The Respondent explained how 25 other Romanian NGOs – none of which 

was Friends of the Earth – got involved by signing the “Roşia Montană 

Declaration” in July 2002. They continued to express their opposition to 

the Project mainly by organizing demonstrations and, as noted above, 

challenging the permits and approvals issued by State authorities and did 

so over the course of nearly 18 years.176 Thus, the Respondent’s arguments 

were centered around NGOs and stakeholder groups that were “able and 

willing to take action” against the Project “to block it” – none of which, 

again, included Friends of the Earth.177 

113 Moreover, the argument that RMGC had failed to secure a social license 

was only one of the Respondent’s many defenses in the Arbitration (related 

to causation), and Friends of the Earth did not figure in it. Furthermore, the 

Award did not even turn on the Respondent’s “social license” arguments, 

which the Tribunal “did not address” because “there was no breach, so that 

further examination of the social license issue is unnecessary.”178 

 
174

  2019 Consolidated Hearing Transcript, at RA-78, p. 339 et seq. (of the PDF), Day 2, 

360:15–19; 364:1–5. 

175
  2019 Consolidated Hearing Transcript, at RA-78, p. 339 et seq. (of the PDF), Day 2, 

360:20–362:16. 

176
 2019 Consolidated Hearing Transcript, at RA-78, p. 339 (of the PDF), Day 2, 360:8–365:5. 

Contrary to the Applicants’ argument in their Reply on Annulment, p. 37 (para. 84), the large 

number of NGOs involved is indeed relevant, particularly when Friends of the Earth was not 

among the ones actually taking legal action against the Project. Notably, Friends of the Earth 

was not among the NGOs which signed the “Roşia Montană Declaration”. 

177
 2019 Consolidated Hearing Transcript, at RA-78, p. 346 (of the PDF), Day 2, 367:3–7. See 

also Respondent's Counter-Memorial in the Arbitration, p. IV-1 et seq., Annex IV. 

178
  Award, p. 349 (para. 1311). In the Reply on Annulment, p. 31 (fn. 127) the Applicants 

include references to the Award, most of which are not relevant or do not even discuss the social 

license argument. They appear to have searched for the word “NGO” and included paragraphs 

that include this word, plus some paragraphs which do not mention “NGO” or which are 

unrelated to social license, for example paras. 856 or 1141. 
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114 Accordingly, no arbitrator could have ever perceived Friends of the Earth 

as an actor relevant to this dispute – as the Parties clearly did not. As the 

Respondent has explained in Section 2.1.1.1, ICSID decisions show that a 

“manifest lack” of qualities must be “clear or obvious and can be discerned 

with little effort and without deep analysis.”179 Nothing about Friends of 

the Earth’s “role”, if any, with regard to the Project was clear or obvious. 

115 Third, as part of their post-Award research, the Applicants have managed 

to dig up a handful of references to “Friends of the Earth” in only 9 exhibits 

that they claim were related to the Respondent’s defence in the Arbitration 

– 9 exhibits in out of a total of 4,608 exhibits in the Arbitration record.180 

116 None of these references in those documents suggests that Friends of the 

Earth “was one of the most relevant” NGOs opposing the Project, as the 

Applicants contend.181 The Respondent addresses each of these references 

in turn: 

a) The Applicants refer to two of the 27 expert reports submitted by the 

Respondent in the Arbitration: the Expert Opinion of Dr. Alina Pop and 

the Second Expert Opinion of Dr. Ian Thomson, alleging that the 

reports identify Friends of the Earth as a “prominent” international 

group “campaigning against the Project back in 2002”.182 This is false. 

In these two reports, Friends of the Earth is only mentioned in passing 

(and without analysis). Dr. Pop merely notes Friends of the Earth’s 

support of the Roșia Montană local community by referring to its co-

signing, together with 78 other organizations, of a 2007 NGO statement 

 
179

 Total v. Argentina, Decision on Proposal to Disqualify dated 26 August 2015, at RAL-16, 

p. 22 (para. 101), which the Applicants also cite in their Reply on Annulment, p. 13 (fn. 49). 

180
 Reply on Annulment, p. 26 (para. 70), referring to Pop Opinion; Thomson Opinion II; Pop-

15, Pop-29 (which is the same as Thomson-3); Thomson-2; Thomson-16; Thomson-17; 

Thomson-18; Thomson-20; Thomson-83 and C-2391. See Updated Index of Record for Gabriel 

Resources v. Romania, at RA-80, showing: 2,981 Claimants fact exhibits; 690 Respondent fact 

exhibits; 306 CRA exhibits; 30 Behre Dolbear exhibits; 138 CMA exhibits; 112 Dragos 

exhibits; 95 Thomson; 99 Pop exhibits; 45 Stoica exhibits; 22 McCurdy exhibits; 43 Sferdian 

exhibits; 47 Tofan exhibits. 

181
 Reply on Annulment, p. 26 (para. 70). 

182
 Reply on Annulment, p. 26 (para. 70a). 
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denouncing alleged bias in a film about the Project.183 Friends of the 

Earth is mentioned only once in Dr. Thomson’s Second Report, in a 

quote from an interview conducted in 2007, where the interviewee 

states that Stephanie Roth (a foreign activist who moved to Roșia 

Montană) contacted Greenpeace, World Wildlife Federation and 

Friends of the Earth.184  Dr. Thomson notes that Greenpeace – not 

Friends of the Earth – participated in the meeting which led to the 

adoption of the 2002 Roşia Montană Declaration, signed this 

declaration, and later joined a December 2002 protest against the 

Project in Bucharest.185 Friends of the Earth took part in none of these 

actions. These ancillary references in the two expert reports carry no 

analytical weight and do not support the Applicants’ characterization; 

if anything, they show that Friends of the Earth was not “campaigning 

against the Project back in 2002”. 

b) The Applicants refer to the First Expert Opinion of Dr. Thomson and 

the work of three Romanian researchers to whom he cites, to suggest 

that these alleged “key” sources of information portray Friends of the 

Earth as an active Project opponent.186 This is wrong. First, those three 

references are merely 3 of the 46 sources cited in his First Opinion, nor 

does he label them as “key”. Second, each of these 3 sources is a 200-

300-page long doctoral thesis, and only references “Friends of the 

Earth” once or twice in passing.187 Third, these lengthy theses do not 

identify any direct opposition activity by Friends of the Earth against 

the Project.188 

 
183

 Pop Opinion, p. 11 et seq. (paras. 35 and 47). NGO Statement, at Exhibit Pop-15. The 

NGO statement was signed by Friends of the Earth USA and Friends of the Earth Hungary, 

together with 78 other organizations.  

184
 Thomson Opinion II, p. 24 (para. 70) (quoting from the Henisz 2007 Notes, at C-2391).    

185
 Thomson Opinion II, p. 28 et seq. (paras. 71-73). 

186
 Reply on Annulment, p. 26 (para. 70b). 

187
 Mr. Alexandrescu’s 256-page long thesis only mentions “Friends of the Earth” three times, 

Thomson-016; Ms. Parau’s 303-page long thesis only mentions “Friends of Earth Hungary” 

once,Thomson-017; Ms Velicu’s 217-page long thesis only mentions “Friends of the Earth” 

once, Thomson-018. 

188
 Mr. Alexandrescu’s thesis only contains a generic reference to Friends of the Earth and notes 

its funding of two campaigners’ trip to Washington, D.C. to meet the World Bank President, at 

Thomson-016, p. 6, 180; Velicu’s thesis includes one passing reference to Friends of the Earth, 
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c) The Applicants further refer to the doctoral thesis of Respondent’s 

expert, Dr. Pop, to suggest that her thesis, which was cited by both Dr. 

Pop and Dr. Thomson in the Arbitration, would depict Friends of the 

Earth as a leading actor seeking to block the Project. 189 The record does 

not bear this out. Throughout her 245-page long thesis,190 Friends of 

the Earth is mentioned only twice in relation to Roșia Montană, each 

time in a generic way when listing the actors offering support to 

Alburnus Maior, without analysis or attribution of specific activities.191 

While Dr. Pop’s thesis is repeatedly referenced in both experts’ 

opinions, none of those citations pertains to Friends of the Earth. 

d) The Applicants rely on a case study by Prof. Witold Henisz of Wharton 

School of Business, cited several times in Dr. Thomson’s First Expert 

Opinion.192 According to the Applicants, Prof. Henisz “observed in that 

case study that in 2002 Alburnus Maior ‘attracted the attention and 

support’ of international NGOs such as Mining Watch, Greenpeace, 

 
among the international groups to which Stephanie Roth reached out as part of her networking 

efforts in 2002, which included “Greenpeace, Friends of the Earth, CEE Bank-Watch, Mining 

Watch, Earth Works, OSI, etc.”, at Thomson-018, p. 112-113; Parau notes Friends of the Earth 

Hungary as one of 17 NGOs lobbying the Hungarian Environment Ministry, at Thomson-017, 

p. 152. 

189
 Reply on Annulment, p. 27 (para. 70c).  

190
 Alina Pop, Roşia Montană: Social Representations Around an Environmental Controversy 

in Romania, 2014, at Thomson-002. 

191
 The “considerable number of actors” “who gave their support for the Save Roşia Montană 

campaign” included “environmental and civic rights NGOs, scientific fora, clerical 

organizations, the Romanian Royal House, public personalities and artists”, actors “from local 

to international levels (international environmental organizations like Greenpeace, Friends of 

the Earth, Mining Watch Canada, Bankwatch CEE, to name but a few”, as well as “celebrities 

like the actress Vanessa Redgrave”, at Thomson-002, p. 7. See also p. 41 (“[o]ver the next ten 

years, the persistent movement took further action against RMGC, but also against state 

officials, campaigning in multiple various forms: the ‘Cyanide-Free Romania’ Coalition (a 

national coalition of NGOs and some political figures calling for banning the use of cyanide in 

the mining industry), ‘Hay-Fest’ (the first environmental festival in Romania, which has been 

organized in Roşia Montană since 2004 and to which various artists participated voluntarily), 

public debates, protests, petitions sent to different national and European institutions, court 

actions. In other words, the grassroots movement triggered mobilization in important Romanian 

cities (Bucharest, Alba Iulia, Cluj-Napoca), as well as the participation of international 

organizations such as Greenpeace, Friends of the Earth, Mining Watch Canada, etc.”). 

192
  Witold Henisz, Roşia Montană: Political and Social Risk Management in the Land of 

Dracula (A), 2009, at Thomson-019; and Witold Henisz, Roşia Montană: Political and Social 

Risk Management in the Land of Dracula (B), 2009, at Thomson-020. 
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Earthworks, and Friends of the Earth.” 193  This is inaccurate and 

misleading. Part A of the Henisz case study contains no reference at all 

to Friends of the Earth,194 while part B contains only a single, passing 

mention, without attributing to it any activity or involvement.195 This 

is in contrast with the detailed descriptions of the actions taken by other 

organizations, such as MiningWatch, Greenpeace, and Earthworks, in 

support of Alburnus Maior.196 Indeed, the study expressly records that 

Alburnus Maior “attracted the attention and support” of MiningWatch 

(not Friends of the Earth). In any event, none of the references to the 

Henisz case study in Dr. Thomson’s opinion concerns Friends of the 

Earth. 

e) The Applicants refer to a single note among the 24 interviews by Prof. 

Henisz during his 2007 site visit to Romania, to suggest that Friends of 

the Earth was regarded as a principal international actor opposing the 

Project. 197  They point to Dr. Thomson’s quotations from these 

interview notes in his Second Expert Opinion and his 2019 Hearing 

presentation, including one interview recounting that Stephanie Roth 

contacted several NGOs in 2002, among them Friends of the Earth. The 

suggested inference is unfounded. Dr. Thomson did not attach any 

significance to Friends of the Earth in his opinion,198 nor did he (or 

 
193

 Reply on Annulment, p. 28 (para. 70d). 

194
  Witold Henisz, Roşia Montană: Political and Social Risk Management in the Land of 

Dracula (A), 2009, at Thomson-019. 

195
  Witold Henisz, Roşia Montană: Political and Social Risk Management in the Land of 

Dracula (B), 2009, at Thomson-020, p. 5. 

196
 For example, the case study notes that “MiningWatch staff met with Canada’s foreign affairs 
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Prof. Henisz or any of the other experts opining on the social opposition 

to the Project) mention Friends of the Earth once at the 2019 

Hearing.199  Moreover, Prof. Henisz did not mention Friends of the 

Earth once in his witness statement. 

f) The Applicants also take issue 200  with Respondent’s experts, Dr. 

Thomson and Dr. Pop, both exhibiting a 17-page article co-authored by 

activist Stephanie Roth, describing the “Save Roșia Montană” 

campaign and, inter alia, claiming that Alburnus Maior, together with 

several NGOs – Friends of the Earth International, BothEnds, 

Urgewald and Bank Watch CEE – persuaded the World Bank’s 

International Finance Corporation not to finance the Project in 2002.201 

The article only mentions Friends of the Earth International once, 

without attributing to it any particular role. At the 2019 Hearing, Dr. 

Pop confirmed that she used this article as one of the main sources for 

the chronology of “the thematic statements made by the opposition” to 

“the Roșia Montană Gold Corporation Project” in her doctoral thesis 

and Expert Opinion.202 The article is quoted by Dr. Pop in relation to 

the “main thematic statements, tactics, styles of action and 

communication media” used in the “Save Roșia Montană” campaign 

and not in relation to any international support received by the 

campaign from international organizations.203 

g) The Applicants refer to a 2002 Gabriel Resources email from Bruce 

Marsh enclosing an analysis of Alburnus Maior,204 which was cited by 

Dr. Thomson in his Second Expert Report. 205  While the email 

attachment mentions “the relationship with ‘Friends of the Earth’ (and 
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possible other organizations)” as a strength of Alburnus Maior,206 Dr. 

Thomson referred only to the email itself, in relation to RMGC 

contesting the number of Alburnus Maior members.207 

117 It is clear from the references in those exhibits that Friends of the Earth 

was a non-issue. Moreover, no questions about Friends of the Earth (or any 

other international groups) were asked at the 2019 Hearing. No arbitrator 

would have noticed that Friends of the Earth existed, much less that it had 

any tangible role in the dispute. 

118 In the Reply, the Applicants also attempt to rely on a document used by the 

Respondent during the cross-examination of the Claimants’ witness, Mr. 

Jonathan Henry, at the 2019 Hearing.208 However, this document did not 

point to Friends of the Earth as a relevant or visible opponent of the Project 

and Friends of the Earth was not referenced at any point during that cross-

examination. The exhibit in question is a 2002 Wall Street Journal article 

titled “Romanian Gold-Mine Loan Blocked by World Bank Chief” 

reporting on the IFC’s withdrawal of potential financing due to 

“environmental and social concerns”. 209  The article includes a brief 

comment from a Friends of the Earth International deputy director 

characterizing the decision as “a victory”, and observing that it reflects the 

pressure on the bank to stay out of big mining projects. When asked about 

this article at the 2019 Hearing, Mr. Henry dismissed it as press 

speculation, clarifying that the IFC’s decision was unrelated to NGO 

pressure and confirming that the only contemporaneous communication 

was the IFC’s own letter explaining its withdrawal on timing grounds.210 

As Mr. Henry stated in his Second Witness Statement,211 the IFC withdrew 

due to Gabriel Resources’ internal concerns that the IFC participation 
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could delay Project development. The record therefore confirms that 

Friends of the Earth was not viewed, in 2002 or in 2019, as a relevant 

opponent of the Project. 

119 Finally, in the Reply the Applicants take issue with the Respondent’s 

observation that, in any event, Friends of the Earth’s advocacy against the 

Project would have targeted the Respondent too given that it was a joint 

venture (called RMGC) between Gabriel and the State.212 The Applicants 

argue that “[t]o the extent that Respondent here argues that Friends of the 

Earth’s interest in the dispute was neutral as between the Parties, its 

argument is disingenuous”.213 

120 However, it remains the case that the Project was also the Respondent’s 

Project, which the Respondent consistently sought to defend, support, and 

promote. As the Respondent noted throughout its submissions, and the 

Tribunal also recognized in the Award, 214  Romanian authorities 

“defend[ed] the decisions they had taken [regarding the different permits 

to the Project] in court, which is precisely what they did without exception 

for many years, and often with RMGC intervening on their side to defend 

those decisions.”215 The interests of the Romanian authorities and of the 

Claimants were aligned. 

The Applicants’ new exhibits allegedly showing Friends of the 

Earth’s opposition are irrelevant to this Committee  

121 Because there is nothing in the record of the Arbitration to signal Friends 

of the Earth as a relevant actor, the Applicants’ case is built around new 

exhibits that were not part of the Arbitration. With their Reply they 

have filed 30 new exhibits in relation to Friends of the Earth alone,216 

which make a total of 57 exhibits in the annulment proceeding to support 

their argument that Friends of the Earth “campaigned” against the Project 
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and the Claimants.217 However, none of these documents were before the 

Tribunal, as the Claimants did not submit them in the Arbitration. No 

arbitrator would have been aware of the alleged activism against the 

Project by some of Friends of the Earth entities (such as the Hungarian or 

Canadian branches), who were amongst dozens of NGOs that opposed the 

Project over the course of many years.218 

122 The Applicants have only referenced two activities related to Friends of 

the Earth UK that are allegedly against the Project, both of which are 

wrong: 219 

a) The first reference is a 2015 post by “Tax Justice Network” describing 

a letter sent to the UK Prime Minister in relation to the Arbitration, and 

warning that ISDS cases “will balloon under the proposed [TTIP]… 

targeting the British and other European governments.”220 The article 

quotes the director of Global Justice Now, who is the first signatory of 

the letter, and includes 11 signatories from different NGOs, with one 

of them being “Friends of the Earth England, Wales and Northern 

Ireland”. Friends of the Earth did not report signing this letter or 

campaigning against the arbitration on its own website, unlike Global 

Justice Now or Tax Justice Network.221 

b) The Applicants also argue, relying on a 2018 Facebook post by “ESC 

– Environmental and Social Change”, that at the UK level Friends of 

the Earth held a conference “about the ‘Save Roşia Montană 

Campaign’”.222 This is incorrect. What the Facebook post explains is 
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that “Friends of the Earth Northern Ireland” organized a conference 

called “To Mine or to Mind”, and that a speaker from ESC was invited 

to participate in the conference.223  A news article from Belfast Live 

confirms that the conference was organized by the Northern Ireland 

branch, and that the purpose was to share “harrowing experiences of 

mining, quarrying and sand extraction” from around the world, 

including Romania among many others.224 

123 It is not a secret that mining projects and other large extractive projects, 

such as those in the oil or gas sector, are often controversial and raise 

opposition by certain groups of society, particularly environmental 

activists. The Applicants’ contention that arbitrators should look beyond 

the parties in a specific arbitration, and even beyond the parties referenced 

in the main pleadings, to identify all actors of civil society that may have 

opposed a project (or even be opposed to ISDS),225 is frankly absurd. It 

would make an arbitrator’s conflict checks impossible to manage.  

Friends of the Earth was not a non-disputing party in the 

Arbitration 

124 As the Respondent explained in its Counter-Memorial, Friends of the Earth 

did not participate or seek to participate as an amicus in the 

Arbitration.226 In the Reply, the Applicants argue that Friends of the Earth 

“had standing to seek to intervene as a non-disputing party” under Part III, 

Annex C of the Canada-Romania BIT and under ICSID Arbitration Rule 

37(2), so there could be “no assurance that it would not seek to do so.”227 

This argument makes no sense. There is no such thing as “standing” to 

apply for leave to intervene as a non-disputing party.  

125 Moreover, the assertion that Friends of the Earth would have been able to 

apply, and that such application would have been granted, is highly 

speculative. In fact, Part III of Annex C of the Canada-Romania BIT 
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provides that in order to apply, a non-disputing party must be “a person of 

a Contracting Party, or ha[ve] a significant presence in the territory of a 

Contracting Party”228  – Friends of the Earth would not have met this 

requirement, as there is no Romania chapter. Friends of the Earth would 

have also had to meet the additional requirements under the BIT and ICSID 

Arbitration Rule 37(2), i.e., showing that it would assist the Tribunal in the 

determination of a factual or legal issue and had particular knowledge or 

insight that is different from the disputing parties. 229  Therefore, the 

Applicants’ suggestion that Friends of the Earth was a potential non-

disputing party, just by virtue of being an NGO, is baseless.  

126 Arbitrators cannot be expected to guess any potential non-disputing party 

applicants in a specific case, particularly when they are entities that are not 

even mentioned by the Parties in their submissions. The Applicants’ 

contention that Prof. Douglas had “a duty to investigate”230  beyond the 

Parties, their pleadings, and the non-disputing parties who applied in the 

arbitration is absurd, and would make arbitrators’ conflict checks 

impossibly onerous. 

Prof. Douglas’ representation of Friends of the Earth UK in 

unrelated litigation does not come close to meeting the required 

legal standard 

127 First, Prof. Douglas’ representation of Friends of the Earth Limited (i.e., 

the UK entity) does not create an appearance of manifest lack of 

impartiality and independence. As the Respondent showed in its Counter-

Memorial and in Section 2.1.1.1 above, ICSID decisions involving 

arbitrators’ work as counsel in separate proceedings turn on whether there 

is a similarity of parties, or legal and/or factual issues, which may influence 

the arbitrator.231 The only decisions where a disqualification was upheld 

involved situations where the arbitrator (or his law firm) represented one 
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of the parties to the arbitration and there would likely be similarities of 

factual or legal issues.232  

128 The annulment decision in EDF v. Argentina, described at paragraphs 59-

62 above, is particularly instructive. The fact that one of the arbitrators’ 

law firm had represented Repsol for many years, including advising in 

relation to its investments in Argentina, was not sufficient to establish a 

manifest lack of independence and impartiality. The EDF committee 

emphasized that for there to be a conflict of interest, Prof. Remón or his 

law firm needed to act for Repsol in a matter “in which it was adversarial 

to the party to the arbitration”, in that case Argentina.233 Prof. Douglas’ 

representation of Friends of the Earth does not come close to meeting this 

standard. As the Respondent showed in its Counter-Memorial:234 

a) Prof. Douglas represented Friends of the Earth UK, a registered private 

limited company. There is no overlap of parties.  

b) Prof. Douglas’ representation was limited to UK court proceedings 

regarding an LNG project in Mozambique. There is therefore no 

overlap of factual issues, which concern a separate industry sector and 

country, Mozambique. Moreover, as the Applicants’ exhibits show, the 

Mozambique matter involved “brutal attacks” against the local 

population and the dispatch of the military, and Friends of the Earth’s 

appeal to UN human rights bodies.235 The Project did not involve any 

of these issues. 

c) The main legal issue was whether the UK Government’s approval of 

the LNG project breached the UK’s and Mozambique’s commitments 

under the Paris Agreement. There was therefore no overlap of legal 

issues either, as compliance with Paris Agreement commitments by 

Romania was not at issue in the Arbitration. 
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129 The Applicants also argue that Friends of the Earth’s arguments in the 

Mozambique litigation were similar to Friends of the Earth’s position in 

relation to the Project.236 This is hugely misleading, not least because there 

was no Friends of the Earth’s “position” against the Project – the 

Applicants rely on a letter to Canadian parliamentarians signed by 10 

NGOs, among them Friends of the Earth Canada (which was not on the 

record of the Arbitration).237 Unlike in the case of the Mozambique LNG 

project, Friends of the Earth did not get involved in any of the court 

proceedings against the Project,238 nor did the Roşia Montană campaign 

feature in any of Friends of the Earth’s annual reports, unlike the 

Mozambique and many other campaigns around the world which feature 

in the annual reports submitted by the Applicants describing the NGO’s 

activities.239 

130 Second, the Applicants also take issue with the Respondent’s argument that 

Prof. Douglas represented Friends of the Earth UK, one of 70 other 

chapters, and an autonomous independent entity which did not engage in 

any public activism against the Project.240 The Applicants contend that the 

“obvious fallacy in Respondent’s argument… would allow an arbitrator to 

sit in an arbitration brought by one Friends of the Earth entity while 

simultaneously acting as counsel for an affiliated Friends of the Earth 

entity in another matter.”241 This analogy is absurd. The whole problem 

with the Applicants’ argument in this proceeding is precisely that Friends 
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of the Earth (whichever entity within the group) was not a party, not even 

a non-disputing party, in the Arbitration. As demonstrated above, it was not 

even a party relevant to the underlying dispute, as evidenced by the lack of 

references to it during the Arbitration.  

131 In the Reply, the Applicants argue that, even though Friends of the Earth 

“has local operating entities organized in jurisdictions around the world”, 

all entities within the structure “share a common identity, brand and 

mission”, and Friends of the Earth International carries out a coordination 

role and provides funding to some of its groups’ activities.242 As mentioned 

in the previous paragraph, this is irrelevant given that Friends of the Earth 

was not a party in the Arbitration. In any event, none of the exhibits 

submitted by the Applicants show any actual funding provided to a relevant 

Friends of the Earth national group in relation to the Project. Moreover, as 

is made crystal clear in Friends of the Earth International’s website, it is: 

“a highly decentralised federation, comprising autonomous 

organizations with a shared analysis of the root causes of today’s 

most pressing environmental and social issues”243 

132 Friends of the Earth UK is only one of 70 autonomous organizations, and 

it is “a not-for-profit limited company limited by guarantee, company 

number 1012357”, who owns “the Friends of the Earth trademark and 

grant[s] local action groups a licence to campaign” under that name, and 

whose charitable campaigning is funded by its “sister organisation Friends 

of the Earth Charitable Trust, which is a registered charity, No. 281681.”244 

None of the Applicants’ arguments detract from the fact that Friends of the 

Earth UK was not involved in opposing the Project in Romania. 

133 Third, none of the legal authorities on which the Applicants rely in their 

Reply support their position, and in fact show that the Applicants’ 

arguments are incredibly weak.245 
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a) Grand River v. United States involved a challenge to an arbitrator under 

the UNCITRAL rules (not an ICSID case). The facts of that case, which 

the Applicants deliberately omit,246 support the Respondent’s position. 

The challenged arbitrator served as counsel in a proceeding against the 

respondent in the arbitration, the United States. There was therefore 

an identity of parties, and his representation was adversarial to the 

United States. 247  Moreover, the challenge decision noted that his 

counsel work involved the evaluation of the United States’ compliance 

with its international commitments under several international 

instruments (such as the CERD), and as an arbitrator he would need to 

evaluate the United States’ compliance “with its international 

commitments under NAFTA”.248  Therefore there was an overlap of 

parties and similarity of legal issues, which is not the case with Friends 

of the Earth. 

b) RSE v. Latvia also involved a challenge under the UNCITRAL rules in 

yet another non-ICSID case. The Applicants contend that it was enough 

that the arbitrator acted as counsel to investors in other ECT cases, and 

that it was irrelevant that her cases involved different parties and 

different disputed measures.249 This is incorrect. The fundamental issue 

was the “sheer number of cases” (including 13 pending ECT 

arbitrations, in addition to a number of past ECT cases250) on which 

Ms. Frey represented renewable energy investors against EU countries 

under the ECT, which created “a serious risk that overlapping questions 

of interpretation and application of the ECT” would arise.251 Due to her 

significant ongoing counsel work under that treaty, the decision noted 

that she may not be able to act impartially.252 Therefore, unlike in the 
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case of Prof. Douglas’ work for Friends of the Earth UK, there was an 

overlap in industry sector (renewable energy), an overlap in legal issues 

(of interpretation of the ECT), and a significant similarity of the issues 

in dispute (cases concerning an EU country’s “modification of its 

energy regulatory framework”253). 

c) Vito Gallo v. Canada, another UNCITRAL case, is also irrelevant. To 

recall, the challenged arbitrator’s CV disclosed a “significant amount 

of past and present work for the Government of Mexico”, including in 

relation to “the interpretation or application of the provisions of 

NAFTA Chapter 11”.254 In the Reply, the Applicants try to compare a 

NAFTA Contracting Party’s right to intervene in NAFTA proceedings 

in accordance with NAFTA Article 1128, to a potential non-disputing 

party’s right to seek leave to intervene, which is subject to the tribunal’s 

approval provided that several conditions are met.255 This comparison 

is absurd. Mexico, as one of only three NAFTA Contracting Parties, 

had a legal right to intervene on questions of interpretation of NAFTA. 

Friends of the Earth did not have such a right in the Arbitration.256 In 

upholding the challenge, the decision acknowledged the specific nature 

of NAFTA Contracting Parties’ right to intervene: 

“In the particular context of NAFTA Article 1128, this is too fine a 

distinction to dispel doubt. By serving on a tribunal in a NAFTA 

arbitration involving a NAFTA State Party, while simultaneously 

acting as an advisor to another NAFTA State Party which has a 

legal right to participate in the proceedings, an arbitrator 
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inevitably risks creating justifiable doubts as to his impartiality and 

independence.”257 

134 Finally, as the Respondent has shown, Prof. Douglas was not required to 

disclose his representation of Friends of the Earth UK in court litigation 

involving unrelated parties and issues.258 Indeed, despite the fact that the 

IBA Guidelines deal specifically with double-hatting and arbitrators’ 

relationships with the parties, the Applicants cannot point to a single 

guideline that would even remotely apply to this situation. Moreover, the 

Applicants’ suggestion that Prof. Douglas would have been aware of 

Friends of the Earth’s opposition to the Project through a reference in a 

syllabus from a Graduate Institute course taught by another professor, 

makes little sense.259 In the Reply, the Applicants wrongly contend that the 

syllabus is from a “2020-2021 MIDS course”.260 However, as their own 

exhibits show, it was a course of the Graduate Institute (not the MIDS),261 

and it was one of 18 optional courses to which MIDS students could sign 

up, in addition to their regular 14 MIDS courses.262 Suggesting that Prof. 

Douglas would have reviewed the dozens of reading materials included by 

one of many faculty members of the Graduate Institute is truly obscure.263 

 
257

 Vito Gallo v. Canada, Challenge Decision dated 14 October 2009, at AL-8, p. 10 (para. 31) 

(emphasis added). 

258
 See Section 2.1.1.3 above. See also Counter-Memorial on Annulment, p. 32 et seq. (para. 

98-107). 

259
 Reply on Annulment, p. 45. (para. 96). The 17-page syllabus includes a list of reading and 

background materials, among which there is a documentary on the Roşia Montană arbitration. 

260
 Reply on Annulment, p. 45 et seq. (para. 96). 

261
 Geneva Graduate Institute of International and Development Studies, Prof. Joost Pauwelyn, 

Course Description for International Investment Law in Academic year 2020-2021, at A-154. 

262
 MIDS 2020-2021 Program Brochure, at Exhibit A-79, p. 5 et seq. showing the 2 general 

courses and 12 intensive courses of the MIDS program. 

263
 Their own exhibits also show that the Professor teaching that course, Prof. Joost Pauwelyn, 

was not in the Program Committee, the CIDS Council, or even the Advisory Board of the MIDS 

program in 2020-2021, on the year when he included the documentary among the reading 

materials for his course. See MIDS 2020-2021 Program Brochure, at A-79, p. 2. This is contrary 

to what the Applicants claimed in their Memorial on Annulment, p. 17 (fn. 55), citing to exhibits 

all of which postdate this course and even the date of the Award. 
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2.1.2.2 Matrix Chambers’ representation of ClientEarth 

135 The Applicants maintain that the fact that Prof. Douglas’ former co-tenants 

at Matrix Chambers represented ClientEarth before UK courts during the 

Arbitration raised doubts as to his independence and impartiality.264 In the 

Reply, the Applicants continue to mistakenly call ClientEarth “a Non-

Disputing Party” and misrepresent the facts. 

136 First, the Applicants take issue with the Respondent’s reference to Prof. 

Douglas’ colleagues who represented ClientEarth as his “former co-

tenants.”265 However, that is entirely accurate. The two Matrix barristers, 

Ms. Jessica Simor and Ms. Emma Foubister, are Prof. Douglas’ former co-

tenants since at least October 2022, as he joined 3 Verulam Buildings on 1 

November 2022.266 “Co-tenants” (rather than colleagues) is how barristers 

in the same chambers are referred to. 

137 In the Reply, the Applicants argue that there was a “close working 

relationship” between Prof. Douglas and his two former co-tenants, on the 

basis that Matrix Chambers’ website indicates that its members “are 

committed to teamwork and co-operation in delivering legal services, 

including through sharing legal knowledge and experience.” 267  The 

Applicants try to mischaracterize the nature of barristers’ chambers and 

treat them as if they were law firms. This is wrong for several reasons. 

138 Matrix Chambers’ website (“About Us – Code of Conduct”) emphasizes 

that: “The members of Matrix are barristers trading as sole practitioners 

and are registered with the Bar Standards Board of England and Wales. 

They are governed by the Bar Standards Board’s Handbook and Code of 

Conduct”.268 Barristers’ chambers are not law firms, but rather a collection 

of sole practitioners who share office space, staffing and other costs. By 

contrast, law firms are treated as a single business entity and therefore 

conflicts usually apply firmwide, even across unrelated practice areas. The 

 
264

 Reply on Annulment, p. 46 et seq. (paras. 97 et seq.). 

265
 Reply on Annulment, p. 47 (para. 101). 

266
 Global Arbitration Review, Douglas moves chambers in London dated 1 November 2022, 

at RA-84. 

267
 Reply on Annulment, p. 47 (para. 101 and 101a). 

268
 Matrix Chambers, Code of Conduct, at RA-85 (emphasis added). 
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fact that two co-tenants may represent together the same client (as was the 

case in the UK litigation for ClientEarth) and collaborate on a specific 

client matter is irrelevant to Prof. Douglas’ role in the Arbitration. 

139 The Applicants rely on an excerpt from Matrix Chamber’s website, 

indicating that its members “work[] together” and “shar[e] legal 

knowledge and experience”.269 However, the Applicants omit the first part 

of that sentence, which states: “Although our lawyers are individual 

practitioners, they are committed to teamwork and co-operation….”270 

Moreover, the following sentence in that excerpt highlights each members 

“Independence”, noting that Matrix lawyers “are independent 

practitioners who promote the interests of their clients, whoever they may 

be.”271 The fact that members may share legal knowledge does not mean 

that barristers are allowed to share information that is protected by 

barrister-client privilege. The Applicants’ suggestion that Prof. Douglas 

would have been informed by his former co-tenants of their client work for 

ClientEarth is speculative and would be contrary to the Barristers’ Code of 

Conduct. 272  Moreover, the fact that one of the barristers representing 

ClientEarth, Ms. Simor, was also a member of the team that represented 

Friends of the Earth together with Prof. Douglas in an unrelated case is 

also irrelevant.273 The Applicants incorrectly state that while Ms. Simor 

and Prof. Douglas acted for Friends of the Earth in the Mozambique case, 

“Ms. Simor represented ClientEarth jointly with Friends of the Earth in 

another matter.”274 This is wrong. Their own exhibits show that Ms. Simor 

only represented ClientEarth in that court case, while the two other 

 
269

 Reply on Annulment, p. 47 (para 101a). 

270
 Matrix Chambers - Core Values, at A-69, p. 1 (emphasis added). 

271
 Matrix Chambers - Core Values, at A-69, p. 1 (emphasis added). 

272
 Core Duty 6 of the Bar Standards Board’s Handbook and Code of Conduct provides: “You 

must keep the affairs of each client confidential.” See The Bar Standards Board Handbook, 

Confidentiality Guidance, at RA-86. 

273
 Reply on Annulment, p. 47 et seq. (para. 101b); Counter-Memorial on Annulment, p. 38 

(para. 121). The two matters were also unrelated: one concerned an LNG project in 

Mozambique, while the other one concerned a request for declaratory relief in relation to the 

Government’s Net Zero Strategy. See Friends of the Earth, ClientEarth, Good Law Project and 

Joanna Wheatley v. Secretary of State for Business, Energy and Industrial Strategy, [2022] 

EWHC 1841 (Admin), Judgment dated 18 July 2022, at A-72, p. 5 et seq. (paras. 20, 157 et 

seq.). 

274
 Reply on Annulment, p. 47 et seq. (para. 101b). 
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claimants (one of them, Friends of the Earth), were represented by different 

law firms and barristers from different chambers.275 

140 Moreover, as the Applicants’ own legal authorities show, ICSID tribunals 

have confirmed the distinct nature of barristers’ chambers. In Hrvatska 

Elektroprivreda v. Slovenia, the tribunal noted that:  

“Barristers are sole practitioners. Their Chambers are not law 

firms. Over the years it has often been accepted that members of 

the same Chambers, acting as counsel, appear before other fellow 

members acting as arbitrators.”276 

141 The case involved members of the same barristers’ chambers acting as 

president of the tribunal and counsel for one of the parties. The tribunal 

ultimately decided that it was not appropriate for members of the same 

chambers to act as both president and counsel, and asked that party to 

remove the barrister in question from its counsel team.277  However, the 

tribunal noted that this did not mean “that barristers from the same 

Chambers are always precluded from being involved as, respectively, 

counsel and arbitrator in the same case”,278  but it would depend on the 

specific case. By contrast, the same scenario involving lawyers from the 

same law firm would not be allowed. 

142 Second, the IBA Guidelines confirm the different nature of barristers’ 

chambers. While the fact that members of the same law firm may act as 

arbitrator and counsel to one of the parties in an arbitration is included in 

the Waivable Red List, the same scenario concerning members of the same 

barristers’ chambers is included in the Orange List.279 As the Applicants 

 
275

 See Friends of the Earth, ClientEarth, Good Law Project and Joanna Wheatley v. Secretary 

of State for Business, Energy and Industrial Strategy, [2022] EWHC 1841 (Admin), Judgment 

dated 18 July 2022, at A-72, p. 1. 

276
  Hrvatska Elektroprivreda v. Slovenia, ICSID Case No. ARB/05/24, Ruling regarding 

participation of David Mildon QC dated 6 May 2008, at AL-7, p. 8 (para. 17) (emphasis added).  

277
 The case concerned the respondent’s last-minute appointment of a barrister from the same 

chambers as the president of the tribunal. Since the appointment was made just before the 

hearing and the case had been running for a considerable amount of time, the tribunal ordered 

the respondent to remove that barrister from its counsel team. 

278
 Hrvatska Elektroprivreda v. Slovenia, Ruling regarding participation of David Mildon QC 

dated 6 May 2008, at AL-7, p. 12 et seq. (para. 31). 

279
 See 2014 IBA Guidelines, at RAL-31, p. 21 et seq. (paras. 2.3.3 and 3.3.2). 
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note in a footnote, the IBA Guidelines explain that “barristers’ chambers 

should not be equated with law firms for the purposes of conflicts, and no 

general standard is proffered for barristers’ chambers.” 280  Moreover, 

despite relying on the IBA Guidelines, the Applicants cannot point to a 

guideline that even remotely applies to the scenario in this case: an 

arbitrator sitting in a case, and two of his co-tenants acting in unrelated UK 

litigation for an entity that is not a party to the arbitration, but which has 

assisted three non-disputing parties in making one submission to the 

tribunal. If anything, this scenario would fall within the Green List.281 

143 Third, the Applicants continue to argue that the timing of the representation 

of ClientEarth by the two Matrix barristers is not relevant, and contend that 

in any event, “Matrix Chambers started its work for ClientEarth in January 

2022”.282 This is pure speculation. The exhibit cited by the Applicants in 

support of that proposition is a ClientEarth press release that does not 

mention Matrix Chambers or any external counsel.283 In fact, the earliest 

date on which the two Matrix barristers appear as part of ClientEarth’s 

external counsel team (which also includes a law firm), is June 2022.284 

The timing is important, as it means that the overlap between the two 

Matrix barristers’ representation of ClientEarth and Prof. Douglas’ 

arbitrator role in the Arbitration was minimal. As mentioned above, Prof. 

 
280

 2014 IBA Guidelines, at RAL-31, p. 14 (Explanation to General Standard 6(a)); Reply on 

Annulment, p. 48 (fn. 208). 

281
 See, e.g., 2014 IBA Guidelines, at RAL-31, p. 26 et seq. (para. 4.2.1 (“A firm, in association 

or in alliance with the arbitrator’s law firm, but that does not share significant fees or other 

revenues with the arbitrator’s law firm, renders services to one of the parties, or an affiliate of 

one of the parties, in an unrelated matter.”) or para. 4.4.3 (“The arbitrator and a manager, 

director or member of the supervisory board, or any person having a controlling influence on 

one of the parties, or an affiliate of one of the parties, have worked together as joint experts, or 

in another professional capacity, including as arbitrators in the same case”)). These two 

scenarios involve a much closer relationship and would require ClientEarth to be “one of the 

parties” in the arbitration, which it was not. 

282
  Reply on Annulment, p. 48 et seq. (para. 102), in response to Counter-Memorial on 

Annulment, p. 36 et seq. (para. 116). 

283
 ClientEarth Press Release dated 12 January 2022, at A-203. 

284
 Friends of the Earth, ClientEarth, Good Law Project and Joanna Wheatley v. Secretary of 

State for Business, Energy and Industrial Strategy, [2022] EWHC 1841 (Admin), Judgment 

dated 18 July 2022, at A-72, p. 1. 
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Douglas joined 3 Verulam Buildings on 1 November 2022,285 and therefore 

must have left Matrix Chambers, at the latest, in October 2022. To recall, 

this is more than two years after the 2020 Hearing.286 

144 Fourth, as the Respondent showed in its Counter-Memorial, ClientEarth 

was not a Non-Disputing Party (“NDP”), but rather, together with other 

NGOs assisted three NDPs (Alburnus Maior, Greenpeace CEE Romania, 

and ICDER) with their amicus submission.287 This was clearly set out in 

the Award as well as PO19.288  Indeed, as the Applicants’ argued in the 

Arbitration,289 ClientEarth did not comply with the BIT requirements for 

non-disputing parties’ participation.290  

145 In the Reply, the Applicants contend that “ClientEarth maintained a 

substantive position as a non-disputing party”.291 They further argue that 

submissions made by ClientEarth, CIEL and ECCHR in the Arbitration 

“repeat the same content and structure” as submissions made by them in 

other cases.292 However, in support of this allegation they only point to a 

two-page letter expressing interest in exploring amicus curiae participation 

in RWE v. The Netherlands, which postdates the (much longer) equivalent 

letter submitted in the Arbitration.293 It does not matter what the Applicants 

speculate ClientEarth’s “substantive position” was; it does not change the 

fact that ClientEarth was not an NDP (much less an actual party) in the 

Arbitration, and would not have qualified as an NDP under the Canada-

Romania BIT. The Applicants continue to ignore this point in the Reply. 

 
285

 Global Arbitration Review, Douglas moves chambers in London dated 1 November 2022, 

at RA-84. 

286
 2020 Consolidated Hearing Transcript, at RA-79. 

287
 Counter-Memorial on Annulment, p. 37 (para. 117). 

288
 Award, p. 54 et seq. (paras. 316, 323); Procedural Order No. 19 dated 7 December 2018, at 

A-147, p. 3 (para. 16). The three NDPs were granted leave to file one Amicus Curiae submission 

in the Arbitration. 

289
 Procedural Order No. 19 dated 7 December 2018, at A-147, p. 6 (para. 35). 

290
 See paragraph 125 above. 

291
 Counter-Memorial on Annulment, p. 49 et seq. (para 105). 

292
 Reply on Annulment, p. 50 (para. 105b). 

293
 Reply on Annulment, p. 50 (fn. 219), citing A-149 dated 19 July 2021. 
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146 Lastly, the Applicants continue to pursue the allegation that one of Prof. 

Douglas’ former co-tenants, Mr. Fisher, is allegedly the spouse of 

ClientEarth’s CEO, and that Prof. Douglas and Mr. Fisher maintained a 

close professional relationship as they submitted a joint expert opinion.294 

As the Respondent explained in its Counter-Memorial, the legal opinion 

concerned the legal requirement of a moratorium in deep sea mining under 

UNCLOS, and was therefore unrelated to the Arbitration.295 Moreover, Mr. 

Fisher’s spouse was not appointed as CEO of ClientEarth until July 

2022,296 and therefore only a couple of months before Prof. Douglas left 

Matrix Chambers. 

147 In any event, the mere existence of a relationship would not be sufficient 

to give reasonable doubts regarding an arbitrator’s ability to exercise 

independent and impartial judgment, and in fact, cases based on 

significantly closer “relationships” have been flatly rejected.297  None of 

the circumstances raised by the Applicants come even remotely close to 

meeting the manifest lack of impartiality and independence test. 

2.1.2.3 LALIVE’s support to a public teaching program (MIDS) 

148 In their Reply, the Applicants continue to mischaracterize the nature and 

extent of LALIVE’s support of the MIDS program, contending that they 

could not have had knowledge of such support during the Arbitration. 

However, the Applicants make no effort to explain how any alleged 

connection between LALIVE and Prof. Douglas, through LALIVE’s 

support of the program, could be perceived to benefit Prof. Douglas, such 

that a reasonable third party would consider that there were reasonable 

 
294

 Reply on Annulment, p. 48 (para. 101c and fn. 207). 

295
 Counter-Memorial on Annulment, p. 38 (para. 122). 

296
 Client Earth, Laura Clarke, at RA-87. 

297
  Counter-Memorial on Annulment, p. 39 (para. 124); Getma v. Guinea, Decision on the 

Application to Disqualify Mr. Bernardo M. Cremades, ICSID Case No. ARB/11/29, 28 June 

2012 (French original with unofficial partial translation), at RAL-52, where the ICSID 

Chairman dismissed a challenge to the Claimant-appointed arbitrator based on the fact that his 

brother acted as arbitrator in a parallel arbitration involving the same claimant and re the same 

facts. See RAL-52, p. 1 (para. 60) noting that “mere speculation, presumption, belief, opinion 

or interpretation” by the party were insufficient (free English translation). 
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grounds to doubt Prof. Douglas’ independence and impartiality in the 

Arbitration. 

149 As set out in the Counter-Memorial and further below, LALIVE’s support 

of the MIDS program was neither unusual nor exclusive to LALIVE and 

could not possibly have impacted Prof. Douglas’ independence and 

impartiality in the Arbitration. Moreover, Prof. Douglas could not have 

been expected to disclose information regarding LALIVE’s support of the 

MIDS program, which in any event was or should have been available to 

the Applicants. 

LALIVE’s support of the MIDS Program could not affect the 

independence and impartiality of Prof. Douglas in the Arbitration  

150 According to the Applicants, LALIVE’s allegedly “large, multi-year 

financial support and partnership with MIDS”,298  comprised, (i) a full 

scholarship provided by LALIVE to one MIDS student a year covering 

tuition fees as expenses;299 (ii) a half day seminar by LALIVE during the 

MIDS program;300  and (iii) internships offered by LALIVE to “four or 

five” MIDS students a year.301  

151 As set out in the Counter-Memorial, law firm support of teaching 

institutions is widely accepted and not a new phenomenon.302 Furthermore, 

the Applicants’ claim in their Reply that no other law firm provides such 

support to the MIDS program “at th[e] level” of LALIVE is incorrect.303 

152 The Applicants’ own exhibits confirm that around ten MIDS students per 

year are offered full or partial scholarships by various institutions.304 At 

least two other law firms provide full scholarships (Levy Kaufmann-

 
298

 Reply on Annulment, p. 62 (para. 126). 

299
 Reply on Annulment, p. 59 et seq. (paras. 120, 122). 

300
 Reply on Annulment, p. 54 et seq. (paras. 112, 118). 

301
 Reply on Annulment, p. 55 et seq. (paras. 113, 119). 

302
 Counter-Memorial on Annulment, p. 43 (para. 139); Reply on Annulment, p. 62 (para. 125). 

303
 Reply on Annulment, p. 58 (para. 118). 

304
 CIDS Annual Report 2020, at A-224, p. 10 et seq.; CIDS Annual Report 2021, at A-219, p. 

11 et seq. 
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Kohler and Dechert LLP)305 while other law firms (e.g., Three Crowns and 

Lambadarios) offer partial scholarships, together with other support, 

including sponsoring and organizing conferences during the program.306 

Moreover, through the course of the Arbitration, LALIVE provided 

scholarships to a total of 5 out of over 280 MIDS students.307  

153 Similarly, the Applicants do not deny that LALIVE’s half-day seminar is 

one of many seminars organized by the MIDS,308 including with White & 

Case.309 Nor do they deny that other law firms, including White & Case, 

offer internships to MIDS graduates.310 

154 In fact, the CIDS annual reports that the Applicants rely on show that many 

law firms support the MIDS program and its students. For example, White 

& Case provides support by holding a position on the MIDS advisory 

board, 311  organizing seminars, 312  participating as arbitrators in the 

academic retreats 313  and as faculty in the FIAA cross examination 

workshops314 and in the Latin American International Arbitration Course 

 
305

 CIDS Annual Report 2020, at A-224, p. 10 et seq.; CIDS Annual Report 2021, at A-219, p. 

11. 

306
 CIDS Annual Report 2022, at A-220, p. 28 et seq. 

307
 CIDS Annual Report 2020, at A-224, p. 5 (“The program provides full-time postgraduate 

legal education to around 40 students per year.”). 

308
 Counter-Memorial on Annulment, p. 42 (para. 132(ii)). See also CIDS Annual Report 2021, 

at A-219, p. 20; CIDS Annual Report 2022, at A-220, p. 22 et seq; CIDS Annual Report 2023, 

at A-225, p. 15 et seq. 

309
 CIDS Annual Report 2020, at A-224, p. 17.  

310
  Reply on Annulment, p. 55 et seq. (paras. 113, 119). See also Counter-Memorial on 

Annulment, p. 41 (para. 131). The Applicants argue that LALIVE (and LKK) “commit” to 

providing internships (see Reply on Annulment, p. 55 et seq. (paras. 113, 119). LALIVE does 

not, however, have a formal agreement with the MIDS with regard to internships (or otherwise).  

311
 As set out in the Counter-Memorial, Ms. Carolyn Lamm, partner at White & Case was on 

the Advisory Board of the MIDS program for several years. Counter-Memorial on Annulment, 

p. 39 et seq. (fn. 192). 

312
 See, e.g., CIDS Annual Report 2020, at A-224, p. 17.  

313
 See CIDS Annual Report 2021, at A-219, p. 18 et seq.; CIDS Annual Report 2022, at A-

220, p. 23; CIDS Annual Report 2023, at A-225, p. 20 et seq. 
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 See CIDS Annual Report 2020, at A-224, p. 16; CIDS Annual Report 2021, at A-219, p. 17 

et seq.; CIDS Annual Report 2022, at A-220, p. 16; CIDS Annual Report 2023, at A-225, p. 15. 

The MIDS has a partnership with the FIAA (Foundation for International Arbitration Advocacy) 
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in international arbitration. 
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launched by the CIDS.315 Partners at Lévy Kaufmann-Kohler teach regular 

courses in the MIDS program, in addition to the scholarship and internship 

offers provided by the firm. 316  Other law firms organize conferences 

(Lambadarios)317 and legal writing workshops (Sidley Austin) for MIDS 

students.318  

155 Thus, despite the Applicants’ efforts to portray the contrary, LALIVE’s 

support of the MIDS program was and is neither unusual nor exclusive to 

LALIVE. Furthermore, in any event, the Applicants make no effort to 

explain how any reasonable third party could possibly consider that that 

support could somehow affect Prof. Douglas’s independence and 

impartiality vis à vis Romania in the Arbitration.319  

156 Furthermore, the Applicants’ continued reliance (solely) on the Vento 

Motorcycles case is misplaced.320 First, Vento Motorcycles is not an ICSID 

case and thus did not apply the same legal standards.321 Second, on the 

facts, the case is inapposite: the court found that an undisclosed direct 

communication between Mexico’s lead counsel and an arbitrator, offering 

the arbitrator a “valuable professional opportunity[y]”322 to join Mexico’s 

roster of arbitrators, provided such arbitrator with an “incentive to please 

Mexico”.323 Accordingly, this gave rise to a “reasonable apprehension of 

bias” in favor of Mexico.324 Here there was no benefit or opportunity to 
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 CIDS Annual Report 2020, at A-224, p. 26 et seq. (where Prof. Zachary Douglas was also 

part of the faculty).  

316
 See, e.g., CIDS Annual Report 2022, at A-220, p. 28.  
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 CIDS Annual Report 2022, at A-220, p. 29. 

318
 See, e.g., CIDS Annual Report 2020, at A-224, p. 20. 

319
 See footnote 64 above. Nations Energy et al. v. Panama, Decision on Proposal to Disqualify 

dated 7 September 2011, at RAL-18.  

320
 Reply on Annulment, p. 61 (para. 123). See also Memorial on Annulment, p. 38 (para. 84).  

321
 See Counter-Memorial on Annulment, p. 42 (fn. 213); Reply on Annulment, p. 61 (para. 
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322
 Vento Motorcycles, Inc. v. Mexico, 2025 ONCA 82 (CanLII), Court of Appeal for Ontario, 

Decision of Feb. 4, 2025, at AL-57, p. 3 (para. 13). See Counter-Memorial on Annulment, p. 

42 (fn. 213). See Reply on Annulment, p. 61 (para. 123). 
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(emphasis added). 
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Prof. Douglas, let alone one that would generate an incentive to please 

Romania.  

157 The Applicants continue to speculate that LALIVE’s support of the MIDS 

“could be perceived” as conferring a benefit on Prof. Douglas 

specifically.325 The Applicants fail to explain, let alone demonstrate, how 

that support could be perceived as conferring a specific benefit on Prof. 

Douglas, who was one of at least 9 administrators326 and over 30 faculty 

members327 of the MIDS program at the relevant time. 

158 No reasonable and informed third party could reasonably doubt that Prof. 

Douglas manifestly lacked independence or impartiality on this basis.328 

159 Counsel for the Applicants also have connections with academic 

institutions. This is perfectly normal for leading international firms such as 

White & Case and LALIVE. As previously noted, White & Case supports 

the American University Center for International Commercial Arbitration, 

where Prof. Grigera Naón has served as Director of the Center for 

International Commercial Arbitration for many years.329 It is also one of 

the partners of the Sciences Po law school330 where Prof. Tercier serves as 

a permanent faculty member.331 

 
325

 Reply on Annulment, p. 60 (para. 122). The Applicants also misquote the current MIDS 

website (A-230) to claim that the “MIDS rightly describes LALIVE’s support as ‘a valuable 

investment’ and ‘a significant commitment’”. This is misleading. The full quote in A-230 

addresses potential MIDS students and reads as follows: “Joining the MIDS is a valuable 

investment in your future, but it is also a significant commitment that requires careful 

consideration and planning.”  

326
 See for e.g., MIDS 2020-2021 Program Brochure, at A-79, p. 2 (of the PDF) setting out the 

list of Program Committee and CIDS Council members. In addition, there were 22 members on 

the MIDS Advisory Board. 

327
 See, e.g., MIDS, Faculty, at RA-49; MIDS 2020-2021 Program Brochure, at A-79, p. 5 et 

seq. (of the PDF). 

328
 Reply on Annulment, p. 59 (para. 121). See paras. 27, 32, 34, 45 above. 

329
 Counter-Memorial on Annulment, p. 43 (para. 139); Reply on Annulment, p. 62 (para. 126). 
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The Applicants’ claim that they were not aware and could not 

have been aware of LALIVE’s support of the MIDS program is not 

credible 

160 It is undisputed that both Prof. Douglas’ position as one of the 

administrators and faculty members of the MIDS program and LALIVE’s 

support of the program had been public for years before the appointment 

of Prof. Douglas on the Tribunal.332 

161 However, in their Reply, the Applicants now claim that they could not have 

known of the “materia[l] increase[]” in LALIVE’s support of the MIDS 

program and that such support began to be “promoted publicly” and be 

used as a “selling point for [the] program”333 during the Arbitration. 

162 The Applicants arguments are disingenuous and not credible. 

163 As the Applicants own exhibits confirm, the MIDS program had been 

acknowledging (and “promoting”) LALIVE’s support before Prof. 

Douglas’ appointment to the Tribunal, as shown for instance in the 

following extract from the publicly available MIDS Annual Report from 

2013-2014:334 
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  Reply on Annulment, p. 56 et seq. (para. 117); Counter-Memorial on Annulment, p. 39 

(para. 126). 

333
 Reply on Annulment, p. 54 et seq. (paras. 111-116). 

334
 MIDS Annual Report 2013-2014, at A-221, p. 19 (of the PDF). See also Counter-Memorial 

on Annulment, p. 39 et seq. (fn. 192); MIDS Annual Report 2014-2015, at A-209, p. 19 et seq. 

(of the PDF); CIDS/MIDS Annual Report 2015-2016, at A-210, p. 19 et seq. (of the PDF). As 

set out in the Counter-Memorial, LALIVE’s the organization of the LALIVE Lecture together 

with the Graduate Institute has been publicly promoted since 2007. See Counter-Memorial on 

Annulment, p. 41 (para. 132(i)); LALIVE Announcement of first LALIVE Lecture dated 9 July 

2007, at RA-39. See also para. 78 above. 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

68 

164 However, what the Applicants characterize as the “materia[l] increase[]” 

in LALIVE’s support335 – the offering of a half day seminar and an annual 

scholarship introduced by LALIVE in 2019 – was, by the Applicants’ 

admission, announced in a public and transparent manner, as evidenced by 

a LALIVE press release, 336  updated web-pages by LALIVE and the 

MIDS, 337  and updated brochures and annual reports published by the 

MIDS/CIDS.338 

165 Moreover, as set out above, 339  White & Case, have themselves been 

involved with the MIDS program from its beginning,340  and during the 

course of the Arbitration White & Case supported the MIDS program 

alongside LALIVE, including by organizing seminars,341 participating as 

arbitrators in academic retreats, 342  and as faculty in the FIAA cross 

examination workshops 343  and the Latin American International 

Arbitration Course launched by the CIDS.344  

166 In light of the above, the Applicants cannot credibly claim that they “could 

not have been aware” of information regarding LALIVE’s support of the 

MIDS program during this period.345 Their reliance on this purported issue 

as a ground for annulment thus remains untimely and improper.346  

 
335

 Reply on Annulment, p. 54 et seq. (paras. 112, 114). 

336
 LALIVE Press Release dated 25 September 2019, at A-211. 

337
 LALIVE website, LALIVE and the MIDS, at A-212; Wayback Machine - MIDS website, 

Scholarships dated 25 July 2019, at A-215. 

338
 CIDS Annual Report 2020, at A-224, p. 11, 16 et seq.  

339
 See para. 154 above. 

340
 See MIDS website as of 16 September 2008, at RA-90. As set out in the Counter-Memorial, 

Ms. Carolyn Lamm, partner at White & Case was on the Advisory Board of the MIDS program 

for several years. Counter-Memorial on Annulment, p. 39 et seq. (fn. 192). 

341
 See CIDS Annual Report 2020, at A-224, p. 17. 

342
 See CIDS Annual Report 2021, at A-219, p. 18 et seq.; CIDS Annual Report 2022, at A-

220, p. 23; CIDS Annual Report 2023, at A-225, p. 20 et seq. 

343
 See CIDS Annual Report 2020, at A-224, p. 16; CIDS Annual Report 2021, at A-219, p. 17 

et seq.; CIDS Annual Report 2022, at A-220, p. 16; CIDS Annual Report 2023, at A-225, p. 15. 

344
 CIDS Annual Report 2020, at A-224, p. 26 et seq. 

345
 See paras. 93-94 above. 

346
 Counter-Memorial on Annulment, p. 39 et seq. (para. 126). 
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Prof. Douglas did not have an obligation  to specifically disclose 

LALIVE’s support of the MIDS program  

167 The Applicants make no effort to explain how LALIVE’s support of the 

MIDS program could possibly qualify as a business or professional 

relationship under Rule 6(2) of the ICSID Arbitration Rules, so as to 

require continuous disclosures by Prof. Douglas throughout the 

Arbitration.347 It evidently does not. 

168 Nor can the Applicants show that such support falls within any of the 

situations described in the IBA Guidelines.348 It does not. In fact, as set out 

above, in their Reply, the Applicants seem to have retracted their 

unsupported argument that there was allegedly a “commercial 

relationship” between Prof. Douglas and LALIVE under the non-waivable 

red list of the IBA Guidelines.349 

169 For the many reasons set out above, LALIVE’s support of the MIDS could 

not reasonably cast doubt on Prof. Douglas’ independence and impartiality 

in the Arbitration. There was therefore no obligation on Prof. Douglas to 

disclose information regarding that support during the Arbitration.350 

2.1.2.4 Prof. Douglas’ acquisition of Swiss nationality 

170 As set out in the Counter-Memorial, Prof. Douglas’ acquisition of Swiss 

nationality in August 2023 cannot form a valid basis to claim that the 

 
347

 See para. 77 above. 

348
 See para. 83 above. See also Counter-Memorial on Annulment, p. 24 et seq. (para. 78). The 

closest scenarios in the guidelines are on the Green List and not subject to disclosure. 2014 IBA 

Guidelines, at RAL-31, p. 26 (para. 4.3.3 (“The arbitrator teaches in the same faculty or school 

as another arbitrator or counsel to one of the parties, or serves as an officer of a professional 

association or social or charitable organisation with another arbitrator or counsel for one of the 

parties”) or para. 4.3.4 (“The arbitrator was a speaker, moderator or organiser in one or more 

conferences, or participated in seminars or working parties of a professional, social or charitable 

organisation, with another arbitrator or counsel to the parties”)). 

349
 See para. 84 above; Reply on Annulment, p. 59 (para. 121); Memorial on Annulment, p. 37 

et seq. (para. 83).  

350
 See section 2.1.1.3 above. 
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Tribunal was improperly constituted.351  Nor was it a circumstance that 

Prof. Douglas was required or could have been expected to disclose.352  

171 In their Reply, the Applicants concede that (i) neither the ICSID 

Convention nor the ICSID Rules prohibit a tribunal president and a co-

arbitrator from sharing the same nationality and that (ii) Article 39 of the 

ICSID Convention 353  imposes a nationality restriction only where a 

majority of the tribunal shares the nationality of one of the disputing 

parties. 354  As none of the Tribunal members in this case shared the 

nationality of either disputing party, the ICSID Convention’s nationality 

requirements were met throughout the Arbitration. 

172 Nonetheless, the Applicants attempt to introduce a broader, unwritten 

standard for nationality restrictions for appointment of ICSID arbitral 

tribunals, and argue that even where there is no express prohibition, ICSID 

will not appoint a tribunal president with the same nationality as a co-

arbitrator “to avoid the appearance of a lack of neutrality”.355 Accordingly, 

the Applicants claim that had Prof. Douglas disclosed his application for 

Swiss nationality, ICSID would not have appointed Prof. Tercier, a Swiss 

national, as President without party agreement.356 

173 In support of this claim, the Applicants rely on the ICSID Background 

Paper on Annulment357 and Prof. Schreuer’s commentary on Article 52 of 

 
351

 Counter-Memorial on Annulment, p. 44 et seq. (section 4.1.2.3). 

352
 See section 2.1.1.3 above. Counter-Memorial on Annulment, p. 46 (para. 150). 

353
 ICSID Convention Article 39 (“The majority of the arbitrators shall be nationals of States 

other than the Contracting State party to the dispute and the Contracting State whose national 

is a party to the dispute; provided, however, that the foregoing provisions of this Article shall 

not apply if the sole arbitrator or each individual member of the Tribunal has been appointed 

by agreement of the parties.”). 

354
 Reply on Annulment, p. 63 et seq. (paras. 129, 130). See Counter-Memorial on Annulment, 

p. 44 et seq. (para. 144). 

355
 Reply on Annulment, p. 64 et seq. (paras. 130-132). 

356
 Reply on Annulment, p. 63 et seq. (paras. 128, 132). 

357
 Reply on Annulment, p. 64 (para. 130) referring to ICSID Background Paper on Annulment 

2024, at AL-21. 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

71 

the ICSID Convention,358 as well as on “[a]rbitral practice”.359 This does 

not help the Applicants’ case. 

174 First, the Applicants’ reliance on commentaries on Article 52 is misplaced. 

Article 52 governs the constitution of ad hoc annulment committees – not 

ICSID arbitral tribunals – and in any event does not prohibit members of 

an ad hoc committee from sharing the same nationality.360 

175 Second, the Applicants’ references to both the ICSID Background Paper 

on Annulment and Prof. Schreuer’s commentary on Article 52 is 

misleading. 

176 For instance, as in their Memorial, the Applicants quote in their Reply the 

ICSID Background Paper on Annulment but omit the phrase in bold below:  

“[the] [nationality] restrictions serve as a crucial safeguard against 

potential biases and conflicts of interest, ensuring that committee 

members do not possess the same nationality as the disputing 

parties, thereby maintaining the integrity and impartiality of the 

proceedings”361  

177 Similarly, the Applicants also misleadingly quote Prof. Scheuer’s 

explanations of the additional nationality restrictions under Article 52, that 

bars ad hoc committee members from sharing the nationality of any 

member of the original tribunal, by omitting the phrase in bold below:  

“The disqualification of co-nationals of arbitrators whose 

award is under scrutiny is based on the conception that 

 
358

  Reply on Annulment, p. 64 (para. 130) referring to C. Schreuer et al., Schreuer's 

Commentary on the ICSID Convention, 2022, at AL-62. 

359
 Reply on Annulment, p. 64 et seq. (para. 132). 

360
 ICSID Convention Article 52(3) (“On receipt of the request the Chairman shall forthwith 

appoint from the Panel of Arbitrators an ad hoc Committee of three persons. None of the 

members of the Committee shall have been a member of the Tribunal which rendered the award, 

shall be of the same nationality as any such member, shall be a national of the State party to the 

dispute or of the State whose national is a party to the dispute, shall have been designated to the 

Panel of Arbitrators by either of those States, or shall have acted as a conciliator in the same 

dispute”). 

361
  Reply on Annulment, p. 64 (para. 130) quoting from ICSID Background Paper on 

Annulment 2024, at AL-21, p. 15 (para. 45) (emphasis added). See also Memorial on 

Annulment, p. 42 (para. 97); Counter-Memorial on Annulment, p. 45 (para. 145).  
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annulment of an award implies a severe censure of the arbitral 

tribunal and that the small group of individuals from one country 

who qualify as arbitrators and members of ad hoc committees will 

be linked by close professional affinity so as to impair dispassionate 

judgment”.362  

178 The Applicants’ attempt to cherry-pick quotes regarding Article 52 and to 

take them out of context to claim that the nationality restrictions for the 

constitution of ICSID tribunals are broader than those set out in Article 39 

of the ICSID Convention,363 is highly improper. 

179 Third, although the Applicants refer to “[a]rbitral practice,”364 they cite no 

ICSID precedents, relying instead on the “arbitral practice” set out in the 

Secretariat’s Guide to ICC Arbitration and commentaries regarding other 

“arbitral institutions”. 365  None of these commentaries are relevant to 

ICSID proceedings.366 

180 The Contracting Parties to the ICSID Convention deliberately limited the 

nationality restrictions under Article 39 to the prohibition of a majority of 

the tribunal from sharing the nationality of one of the disputing parties. 

No other prohibition was included, as it was not considered problematic 

for a majority of arbitrators to share a nationality if it was different to that 

of the parties.367  

 
362

 Reply on Annulment, p. 64 (para. 130) quoting C. Schreuer et al., Schreuer's Commentary 

on the ICSID Convention, 2022, at AL-62, p. 82 (of the PDF) (para. 583) (emphasis added). 

363
 See Reply on Annulment, p. 64 (para. 131). 

364
 Reply on Annulment, p. 64 et seq. (para. 132). 

365
 Reply on Annulment, p. 65 et seq. (paras. 133, 134) referring to ICC Arbitration Rules, at 

AL-83, The Secretariat’s Guide to ICC Arbitration - 2012, Chapter 3: Commentary on the 2012 

Rules, at AL-85, BVI International Arbitration Centre Rules, at AL-84, Gary Born, Challenge 

and Replacement of Arbitrators in International Arbitration, in INTERNATIONAL 

COMMERCIAL ARBITRATION § 12.03(B)(2)(2021), at AL-86, R. Doak Bishop et al., 

Composition of the Arbitral Tribunal, in CAMBRIDGE COMPENDIUM OF 

INTERNATIONAL COMMERCIAL AND INVESTMENT ARBITRATION (2023), at AL-87. 

366
 See para. 26 above. 

367
  See S.W. Schill et al., Schreuer’s Commentary on the ICSID Convention, pp. 730-739 

(Cambridge, 2022), 3rd Edition, at RAL-53, p. 2 (para. 12) (“Neither the Convention nor the 

Arbitration Rules contain any rules concerning a nationality of arbitrators not related to the two 

parties”). 
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181 The Applicants’ argument also rests on their claim that Prof. Douglas 

“already had taken steps toward acquiring Swiss citizenship before [the] 

Respondent appointed him as arbitrator in this case and before the ICSID 

Secretary-General appointed Prof. Tercier as President”, since the process 

to acquire citizenship allegedly takes “at least 10 years”.368 This is mere 

speculation. 

182 The exhibits relied on by the Applicants show that the 10 year period 

corresponds to the residency requirement to be eligible to apply for Swiss 

citizenship – not the length of the application process itself.369  Indeed, 

given that Prof. Douglas was based in Switzerland as of 2011,370 he would 

not have been eligible to apply for Swiss citizenship on the basis of 

residency at the time of Prof. Tercier’s appointment in 2018, let alone been 

able to take steps towards such an application.  

183 Lastly, the Applicants now claim that, to a reasonable third person, Prof. 

Douglas’ acquisition of Swiss nationality in August 2023 could create an 

impression that “the Tribunal lacks neutrality because the Tribunal 

President will be more likely linked through close professional affinity to 

the co-arbitrator who has the same nationality”.371 This claim is equally 

without merit. 

184 The Applicants repeatedly state in their Reply that at the time of Prof. 

Tercier’s appointment as Tribunal President, they were aware of allegedly 

“close personal and professional affinity” between Prof. Douglas, Prof. 

 
368

 Reply on Annulment, p. 63 (para. 128) (emphasis in original). See also, p. 66 (para. 135). 

369
  Reply on Annulment, p. 63 (para. 128) referring to Switzerland State Secretary for 

Migration (SEM), How do I become a Swiss citizen? (last modified Jan. 31, 2024), at A-53, 

Switzerland State Secretariat for Migration (SEM), Ordinary naturalization dated 17 December 

2020, at A-232. 

370
 Counter-Memorial on Annulment, p. 45 et seq. (para. 149); Reply on Annulment, p. 56 et 

seq. (para. 117). 

371
 Reply on Annulment, p. 64 (para. 131). 
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Tercier and LALIVE, and had raised objections372 – only to withdraw them 

prior to Prof. Tercier’s appointment in 2018.373  

185 The Applicants still do not explain what additional “attachment”374 would 

arise due to Prof. Douglas’ acquisition of Swiss nationality in August 2023 

– in addition to any known “close professional affinity” 375  with Prof. 

Tercier or being based in Switzerland for over a decade – which would 

somehow affect his independence and impartiality vis-à-vis Romania in 

the Arbitration. 

186 In sum, the Applicants’ claim regarding Prof. Douglas’ acquisition of Swiss 

nationality is based on speculation and mischaracterization of the legal 

standard. The ICSID Convention provides a clear and limited framework 

for nationality restrictions, which was fully respected in the constitution of 

the Tribunal throughout the duration of the Arbitration. There is no basis 

to claim that Prof. Douglas’ acquisition of Swiss nationality in August 

2023 would give rise to reasonable doubts that Prof. Douglas manifestly 

lacked independence and impartiality in the Arbitration. 

2.2 The Applicants Were Heard by an Independent and Impartial 

Tribunal and Have Not Established a Serious Departure from a 

Fundamental Rule of Procedure 

187 As set out in the Counter-Memorial, the standard to establish a ground for 

annulment under Article 52(1)(d) is high.376 

188 It is undisputed that under Article 52(1)(d) the Applicants bear the burden 

of demonstrating (a) that there has been a “departure” from a fundamental 

 
372

 Reply on Annulment, p. 66 (para. 136). See also p. 63 et seq. (paras. 127, 137). 

373
  See Counter-Memorial on Annulment, p. 47 (para. 156). As set out in the Counter-

Memorial, since they did not seek to disqualify Prof. Tercier in the Arbitration, they waived 

their right to raise these arguments at the annulment stage. Counter-Memorial on Annulment, 

p. 48 (para. 159). 

374
 Reply on Annulment, p. 66 et seq. (para. 136). 

375
 Reply on Annulment, p. 66 (para. 136). See also p. 63 et seq. (paras. 127, 131, 137). 

376
 Counter-Memorial on Annulment, p. 57 (para. 174). 
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rule of procedure; and (b) that such departure was “serious”. 377  They 

continue to be unable to do so.  

189 Accordingly, their claim for annulment of the Award under Article 52(1)(d) 

must fail.  

190 In their Reply, the Applicants continue to argue that the “same reasons” 

that would allegedly lead a reasonable third party to reasonably doubt Prof. 

Douglas’ independence and impartiality “also deprived Claimants of equal 

treatment”, “the right to be heard”, as well as the “right to an independent 

and impartial tribunal”.378 

191 However, where the Tribunal did not lack these qualities, as demonstrated 

in Section 2.1 above and in Section 4.1 of the Counter-Memorial, the 

premise for the Applicants’ claim under Article 52(1)(d) also fails. 379 

Accordingly, the Applicants do not meet the requirement that there was a 

departure from a fundamental rule of procedure. 

192 Moreover, to the extent that the Applicants knew or ought to reasonably 

have known, during the Arbitration, of the circumstances giving rise to 

their claim regarding Prof. Douglas’ alleged lack of independence and 

impartiality, including LALIVE’s support of the MIDS program and Prof. 

Douglas’ alleged connections with Prof. Tercier, they should have raised it 

at the time, in accordance with ICSID Arbitration Rule 27. They did not 

and have now waived their right to do so.380 

193 The Applicants have also failed to show that any alleged departure from 

the fundamental rules of procedure was “serious”. 

 
377

 Reply on Annulment, p. 69 et seq. (Section II(B)); Counter-Memorial on Annulment, p. 57 

et seq. (para. 176). 

378
  Reply on Annulment, p. 69 (paras. 144, 145). As set out in the Counter-Memorial, the 

Applicants no longer maintain this argument with respect to Prof. Tercier in their Memorial and 

Reply on Annulment – see Counter-Memorial on Annulment, p. 58 (fn. 294); Annulment 

Application, p. 37 (para. 102) contrasted with Memorial on Annulment, p. 44 (para. 104) as 

well as the Reply on Annulment, p. 69 (para. 144).  

379
 See Section 2.1 above; Counter-Memorial on Annulment, p. 17 et seq. (section 4). 

380
 See Counter-Memorial on Annulment, p. 59 (para. 179). 
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194 It is undisputed that for a departure to be serious, the Applicants must 

demonstrate that it had a material impact on the Award.381 In other words, 

they must show that there was “a distinct possibility that the departure may 

have made a difference on a critical issue of the Tribunal’s decision”382 and 

led the Tribunal to “reach a result substantially different from what it would 

have awarded had such a rule been observed”.383  

195 For example, in Eiser v. Spain which, involved no less than 12 instances 

of the arbitrator’s relationship with the claimants’ damages experts,384 the 

ad hoc committee evaluated the material impact of such relationship on the 

Award under Article 52(1)(d).385 The ad hoc committee concluded that the 

relationship was of “particular significance” because the tribunal adopted 

the expert’s model for damages “in its entirety”.386  

196 Similarly, in Fraport v. Philippines, the ad hoc committee found that the 

admission of documents after the proceedings were closed without 

affording the parties an opportunity to comment on such documents, 

constituted a serious departure from the fundamental rule of procedure, as 

the tribunal had made “extensive use” of those documents in its award.387 

197 In contrast, in their Reply, the Applicants simply claim that since “liability 

was decided by a majority that included Prof. Douglas…it is indisputable 

 
381

  See Counter-Memorial on Annulment, p. 59 (para. 181); Annulment Application, p. 38 

(para. 103).  

382
 Perenco Ecuador Limited v. Republic of Ecuador, ICSID Case No. ARB/08/6, Decision on 

Annulment of May 28, 2021, at AL-58, p. 30 (para. 137). See Counter-Memorial on Annulment, 

p. 60 (para. 182); Reply on Annulment, p. 71 (para. 150).  

383
 Wena Hotels Limited v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Decision on 

Annulment of Feb. 5, 2002, at AL-72, p. 16 (para. 58). See also, Tulip Real Estate and 

Development Netherlands B.V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Decision on 

Annulment of Dec. 30, 2015, at AL-59, p. 24 (para. 78); Enron Creditors Recovery Corp. and 

Ponderosa Assets LP v. Argentina, ICSID Case No. ARB/01/3, Decision on the Application for 

Annulment of the Argentine Republic of July 30, 2010, at AL-66, p. 23 (para. 71); Counter-

Memorial on Annulment, p. 60 (para. 182); Reply on Annulment, p. 71 (para. 150). 

384
 See para 63 above.  

385
 Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 86 (para. 247). 

386
 Eiser v. Spain, Annulment Decision dated 11 June 2020, at AL-18, p. 86 (paras. 247, 248). 

387
 See Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID 

Case No. ARB/03/25, Decision on Annulment, at AL-76, p. 83 et seq. (paras. 224, 230, 231, 

235). See also, Perenco v. Ecuador, Decision on Annulment dated 28 May 2021, at AL-58, p. 

28 (para. 129).  
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that there is a real possibility that the outcome would have been different 

had the Tribunal not included Prof. Douglas and instead been composed of 

three impartial and independent arbitrators”.388  

198 However, the Applicants make no effort to explain, let alone demonstrate, 

how any of the alleged grounds that purportedly cast doubt on Prof. 

Douglas’ independence and impartiality would have had a material impact 

on the Award. Their claim appears to merely assume – without support – 

that since Prof. Grigera Naón dissented on the manner in which the 

Tribunal majority applied the law to the facts, there was a “distinct 

possibility” that the Tribunal would have reached a “substantially 

different” outcome in the Award, had Prof. Douglas not been on the 

Tribunal.389  In other words the Applicants allege that another tribunal 

(without Prof. Douglas) would have ruled against Romania.  

199 However, it bears recalling that the Tribunal (including Prof. Douglas) 

ruled against the Respondent during the Arbitration on various issues. 

Additionally, as set out in the Counter-Memorial, the Tribunal granted the 

Claimants multiple opportunities to present their case, that led the 

Respondent on several occasions to raise due process concerns and to 

reserve its rights under Article 52 of the ICSID Convention.390  

200 In sum, the Applicants fail to meet the requirements under Article 52(1)(d) 

and accordingly, their claim for annulment of the Award is without merit 

and must be rejected. 

  

 
388

 Reply on Annulment, p. 71 (para. 150). 

389
 See Annulment Application, p. 38 (para. 104); Memorial on Annulment, p. 46 (para. 109). 

390
 See Counter-Memorial on Annulment, p. 58 (para. 178, fn. 298). 
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3 THE APPLICANTS’ ALTERNATIVE REQUEST TO 

ANNUL PART OF THE AWARD IS EQUALLY BASELESS  

202 The Applicants continue to request, in the alternative, that the Committee 

annul part of the Award, based on three grounds of the ICSID Convention.  

203 In the Reply, they have reshuffled their arguments and no longer proceed 

on the basis of each annulment ground – an apparent attempt both to inflate 

their arguments and conflate the legal standards. Yet, as shown below, their 

argument that there were “multiple fundamental defects mandating 

annulment” remains as hollow and incorrect as ever.391  The Committee 

must proceed from each specific legal standard applicable to each of the 

annulment grounds invoked and apply it to the facts that pertain to that 

specific ground. To assist the Committee in this regard, the Respondent has 

structured this Rejoinder in the same manner as the Counter-Memorial 

(and as the Applicants had done in the Memorial).392 

204 The Applicants’ allegations go far beyond the scope of ICSID annulment 

and beyond the Committee’s jurisdiction (Section 3.1). They furthermore 

fail to meet the requirements under each of the invoked annulment ground: 

manifest excess of power (Section 3.2), serious departure from 

fundamental rules of procedure (Section 3.3), and failure to state reasons 

(Section 3.4).  

3.1 The Applicants’ Appeal in Disguise Is Beyond the Scope of 

ICSID Annulment 

205 As the Respondent explained in its Counter-Memorial, it is not in the 

Committee’s remit to serve as a court of appeals or to re-examine the 

Tribunal’s findings. 393  Although the Applicants concede that “the 

annulment procedure is not an appeal,” their alternative claim does exactly 

that. 394  They replead their case on the merits and request that this 

 
391

 Reply on Annulment, p. 71 (para. 151) and p. 2 (para. 6). See also Reply on Annulment, p. 

73 et seq. (sections III.B-F) (proceeding from each alleged “defect”, which the Applicants then 

attempt to connect to various annulment grounds). 

392
 Counter-Memorial on Annulment, p. 61 et seq. (section 5); Memorial on Annulment, p. 47 

et seq. (section III.). 

393
 Counter-Memorial on Annulment, p. 1 et seq. (paras. 3, 23, 53, and 311). 

394
 Reply on Annulment, p. 5 (para 14).  
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Committee review the extensive factual and legal findings of the Tribunal, 

with which the Applicants simply disagree. Their arguments are well 

beyond the scope of the Committee’s mandate and an abuse of the ICSID 

annulment mechanism. 

206 The Applicants contend that the scope of review of ad hoc committees 

should not be restricted, 395  and they rely on the Perenco v. Ecuador 

annulment decision to argue that the inquiry and analysis that ad hoc 

committees must undertake “is not merely a superficial or formal one”.396 

However, the Perenco v. Ecuador committee emphasized that:397 

a) Annulment is “an exceptional and narrowly circumscribed remedy and 

the role of an ad hoc [c]ommittee is limited”;398 

b) Ad hoc committees “are not courts of appeal, annulment is not a remedy 

against an incorrect decision, and an ad hoc [c]ommittee cannot 

substitute the Tribunal’s determination on the merits for its 

own”;399 and 

 
395

 Reply on Annulment, p. 5 (para. 14). 

396
 Reply on Annulment, p. 5 et seq. (para. 15). 

397
  Perenco Ecuador Ltd. v. Ecuador, ICSID Case No. ARB/08/6, Decision on Annulment  

dated 28 May 2021, at AL-80, p. 14 (para. 64). See also ICSID Background Paper on 

Annulment 2024, at AL-21, p. 40 et seq. (para. 80). 

398
 Perenco Ecuador Ltd. v. Ecuador, Decision on Annulment dated 28 May 2021, at AL-80, 

p. 14 (para. 64). See also ICSID Background Paper on Annulment 2024, at AL-21, p. 40 et seq. 

(para. 80); Hussein Nuaman Soufraki v. United Arab Emirates, ICSID Case No. ARB/02/7, 

Decision on Annulment of June 5, 2007, at AL-60, p. 13 et seq. (paras. 24, 27); Alapli Elektrik 

B.V. v. Republic of Turkey, Decision on Annulment, ICSID Case No. ARB/08/13, 10 July 2014, 

at RAL-54, p. 9 et seq. (para. 32).  

399
  ICSID Background Paper on Annulment 2024, at AL-21, p. 40 (para. 78) (“It does not 

provide a mechanism to appeal alleged misapplications of law or mistakes in findings on fact. 

The Legal Committee confirmed by a vote that even a ‘manifestly incorrect application of the 

law’ is not a ground for annulment.) and p. 53-70. See also, e.g., Bernhard von Pezold and 

Others v. Republic of Zimbabwe, ICSID Case No. ARB/10/15, Decision on Annulment, at 

RAL-28, p. 52 et seq. (para. 239); Tenaris S.A. and Talta v. Bolivarian Republic of Venezuela, 

ICSID Case No. ARB/12/23, Decision on Annulment, at AL-75, p. 10 et seq. (paras. 43-44); 

Teinver S.A. et al. v. Argentine Republic, Decision on Argentina’s Application for Annulment, 

ICSID Case No. ARB/09/1, 29 May 2019, at RAL-41, p. 9 (para. 47). 
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c) Ad hoc committees “should exercise their discretion not to defeat the 

object and purpose of the remedy or erode the binding force and finality 

of awards.”400 

207 These principles have been consistently confirmed by ad hoc committees, 

as explained in ICSID’s Background Paper.401 

208 There is no doubt that, while “a fundamental goal of the ICSID Convention 

is to assure the finality of awards”, 402  annulment is an important 

mechanism to guarantee the fairness and integrity of ICSID arbitration.403 

However, ad hoc committees do not have jurisdiction to review the 

substantive factual or legal conclusions of ICSID tribunals. 

209 Each annulment ground advanced by the Applicants in their alternative 

claim should be reviewed with these fundamental principles in mind. 

While the Applicants attempt to replead their case, it would be decidedly 

improper for the Committee to assess the merits and engage in the 

substance of the Tribunal’s factual and legal findings, including in the 

exercise of its discretion in the evaluation of evidence. Nevertheless, since 

the Applicants have raised these arguments, the Respondent is once again 

compelled to respond to them, for the sake of completeness. 

210 In the Reply, the Applicants do not challenge the legal standard for each 

annulment ground as developed by Romania in the Counter-Memorial and 

simply devote five paragraphs of the Reply to formulate “further 

observations as to the Annulment Standards”. 404  The Respondent will 

 
400

 Perenco Ecuador Ltd. v. Ecuador, Decision on Annulment dated 28 May 2021, at AL-80, 

p. 14 (para. 64). See also ICSID Background Paper on Annulment 2024, at AL-21, p. 40 et seq. 

(para. 80); Tulip Real Estate v. Turkey, Decision on Annulment dated 30 December 2015, at 

AL-59, p. 15 (para. 48). 

401
 See ICSID Background Paper on Annulment 2024, at AL-21, p. 40 et seq. (para. 80). 

402
 Cube Infrastructure Fund SICAV and others v. Kingdom of Spain, Decision on Annulment, 

ICSID Case No. ARB/15/20, 28 March 2022, at RAL-55, p. 20 (para. 92). See also Reply on 

Annulment, p. 5 (para. 14). 

403
  I. Shihata and A. Parra, “The Experience of the International Centre for Settlement of 

Investment Disputes”, ICSID Review—Foreign Investment Law Journal (1999), at AL-2,, p. 

341. 

404
 Reply on Annulment, p. 72 et seq. (section III.A); Counter-Memorial on Annulment, p. 62 

et seq. (sections 5.1.1, 5.2.1, and 5.3.1).  
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address the Applicants’ few comments in the relevant section for each 

annulment ground, below. 

3.2 The Tribunal Majority Did Not Manifestly Exceed Its Powers 

211 In the Reply, the Applicants maintain that the Award should be partially 

annulled under Article 52(1)(b) because the Tribunal allegedly: 

˗ “disregarded the legal basis of Gabriel’s investment and its established 

rights under the applicable Romanian law by starting from the 

unexplained premise that the State ‘needed to revisit’ its shareholding 

and the level of royalties.”405  

˗ “fail[ed] to apply the applicable law” when it “disregard[ed] the core 

omissions at the heart of Claimants’ case, i.e., the lack of decision either 

for the Roşia Montană Environmental Permit or for the Bucium 

Applications”.406 

˗ “impermissibly substitute[d] equitable considerations for legal 

analysis”.407 

212 None of these arguments justify annulling any portion of the Award as 

already explained in the Counter-Memorial and in the following sections. 

213 The Respondent notes at this juncture that the Applicants do not dispute in 

the Reply that they dropped their claim under Article 52(1)(b) in relation 

to the Tribunal majority’s assessment of the UNESCO designation.408 

3.2.1 The Applicants do not rebut the Respondent’s explanations on 

the legal standard  

214 As set out in the Counter-Memorial, the standard to establish that a 

Tribunal manifestly exceeded its powers under Article 52(1)(b) is high.409 

Indeed, while this ground has been invoked in at least 90 cases in relation 

to an alleged failure to apply the proper law (as the Applicants claim here), 

 
405

 Reply on Annulment, p. 73 (para. 158). 

406
 Reply on Annulment, p. 84 et seq. (paras. 185, 186). 

407
 Reply on Annulment, p. 109 (heading III.E). 

408
 Counter-Memorial on Annulment, p. 81 et seq. (paras. 251-256). 

409
 Counter-Memorial on Annulment, p. 62 (para. 191). 
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only two awards were fully annulled and three partially annulled on that 

basis.410 

215 The Applicants are required to show that such an excess of powers is “self-

evident rather than the product of elaborate interpretations”.411 Indeed, for 

an excess of powers to be “manifest”, it must be “obvious, clear or self-

evident” and discernible “without the need for an elaborate analysis of the 

award.”412 

216 In the Reply, the Applicants continue to wrongly insist that the Committee 

is required to “conduct its own substantive analysis of the Tribunal’s 

reasoning […] to fulfill its Article 52 mandate”.413 However, this is beyond 

the Committee’s mandate. To support their position, the Applicants quote 

the following sentence from EDF v. Argentina: “[t]he reasoning in a case 

may be so complex that a degree of inquiry and analysis is required before 

it is clear precisely what the tribunal has decided”.414  However, in that 

same paragraph, the EDF committee also noted that it may not “reopen[] 

debates on questions of fact” and must simply “check whether it could 

come to [the] solution [adopted by the tribunal], however debatable.”415 

217 Indeed, ad hoc committees may not re-examine the facts of a case and re-

evaluate the evidence that was before a tribunal, as that would act as an 

appellate body. As the Adem Dogan v. Turkmenistan committee explained: 

“It is not within an ad hoc committee’s remit to re-examine the 

facts of the case to determine whether a tribunal erred in 

appreciating or evaluating the available evidence. A tribunal’s 

discretion in such matters of appreciation and evaluation of 

 
410

 ICSID Background Paper on Annulment 2024, at AL-21, p. 90 (para. 100). 

411
 Wena Hotels v. Egypt, Decision on Annulment dated 5 February 2002, at AL-72, p. 9 (para. 

25).  

412
 ICSID Background Paper on Annulment 2024, at AL-21, p. 85 et seq. (para. 89). 

413
 Reply on Annulment, p. 72 (para. 153). 

414
 Reply on Annulment, p. 72 (para. 153, fn. 318). 

415
 EDF et al. v. Argentina, Annulment Decision dated 5 February 2016, at AL-12, p. 70 et seq. 

(para. 193), quoting Duke Energy v. Peru, and concluding that “A debatable solution is not 

amenable to annulment, since the excess of powers would not then be ‘manifest’.” (emphasis 

added). 
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evidence is recognized by the ICSID system. An ad hoc committee 

cannot sit in appeal on a tribunal’s assessment of the evidence.”416 

218 Moreover, committees have consistently found that even if a tribunal 

“erred in the appreciation of the evidence the error would not in itself 

constitute a ground for annulment.”417  

219 As the Respondent showed in the Counter-Memorial418 and will develop 

in the following sections, the Tribunal majority applied the correct 

governing law in the Arbitration. The Applicants not only repeat many of 

the arguments they raised in the underlying Arbitration, despite them 

having been considered by the Tribunal majority, but they have even raised 

new arguments that they never made in the underlying Arbitration. As the 

Respondent explained in Section 3.1, it would be decidedly improper for 

the Committee to assess the substance of Applicants’ arguments and 

reevaluate the evidence, as that is simply not its role. Nevertheless, since 

the Applicants have raised these arguments, the Respondent is once again 

compelled to respond to them, for the sake of completeness only. 

3.2.2 The Tribunal majority correctly applied the law applicable to 

the Claimants’ investment 

220 The Applicants maintain their specious argument that the Tribunal majority 

exceeded its powers by disregarding the applicable law by “starting from 

the unexplained premise that the State ‘needed to revisit’ its shareholding 

and the level of royalties”. 419  Their case remains as flawed as in the 

Memorial and stands to be dismissed for the reasons explained in the 

Counter-Memorial.420 

221 As the Respondent explained in the Counter-Memorial, the Tribunal 

correctly stated that it was “adjudicating the present case under 

 
416

  Adem Dogan v. Turkmenistan, Decision on Annulment, ICSID Case No. ARB/09/9, 15 

January 2016, at RAL-56, p. 42 et seq. (para. 129) (emphasis added). 

417
 Adem Dogan v. Turkmenistan, Decision on Annulment dated 15 January 2016, at RAL-56, 

p. 43 (para. 130). See also Soufraki v. UAE, Decision on Annulment dated 5 June 2007, at AL-

60, p. 41 et seq. (para. 87). 

418
 Counter-Memorial on Annulment, p. 61 et seq. (section 5.1). 

419
 Reply on Annulment, p. 73 et seq. (para. 158 and section III.B.1). 

420
 See Counter-Memorial on Annulment, p. 72 et seq. (paras. 222-231). 
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international law”, and Romanian law may be relevant “to determine, 

where appropriate, the scope and extent of the rights and obligations of the 

Parties.”421 

222 There has never been any dispute in the underlying Arbitration that, as a 

matter of fact, Romanian law governs the two contracts under which the 

Claimants’ rights arose: RMGC’s Articles of Association and the Roşia 

Montană License.422  However, in the Arbitration, the Claimants did not 

invoke the two contracts in relation to the License negotiations of 2011423 

as they now claim, but rather did so in the context of their umbrella clause 

claim.424 

223 The Applicants do not dispute this in their Reply, and have failed to show 

otherwise. Therefore, it stands to reason that the Tribunal majority did not 

elaborate in the Award on the issue of the application of Romanian law to 

the Claimants’ contractual rights in the context of the 2011 negotiations. 

The Committee should disregard the Applicants’ attempt to raise new 

arguments that it did not make in the Arbitration.425 Since the Applicants 

have raised these points again in the Reply, the Respondent is once again 

compelled to respond to them, for the sake of completeness only. 

224 While the Applicants clarify that the law allegedly disregarded by the 

Tribunal was (i) the Mining Law, and (ii) the Company Law, they still do 

 
421

 Counter-Memorial on Annulment, p. 66 (paras. 198 and 200) quoting Award, p. 107 (para. 

566) and see also p. 65 (para. 197) (setting out the applicable law provisions in the BITs). 

422
  Reply on Annulment, p. 74 (para. 160) (referring to Award, p. 4 et seq. (paras. 9-16)); 

Counter-Memorial on Annulment, p. 72 (para. 222). 

423
 Counter-Memorial on Annulment, p. 73 (paras. 224-225). 

424
  Award, p. 189 (fn. 545, paras. 898-899) (setting out the Claimants’ argument that the 

obligation to observe undertakings under the UK-Romania BIT extended to commitments made 

through these instruments, regardless of whether or not they were formed directly between the 

State and the investor). See Counter-Memorial on Annulment, p. 73 (paras. 224-225). 

425
 See Adem Dogan v. Turkmenistan, Decision on Annulment dated 15 January 2016, at RAL-

56, p. 40 (para. 121) (“the Committee examined the pleadings of the Parties and the transcript 

of the proceedings before the Tribunal. It appears that the Respondent [the applicant in the 

annulment proceedings] did not argue that either Şöhrat-Anna or Samşyt, the proprietary 

entities in which the Claimant claimed to have an interest, were not juridical persons. The legal 

personality of Şöhrat-Ana and Samsyt was, therefore, never an issue in the arbitration 

proceedings. The Tribunal, therefore, rightly did not consider this argument and nothing would 

turn on the Committee proceeding to examine it in any further detail.”) (emphasis added).  
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not explain how exactly “the majority failed to apply those provisions of 

Romanian law”.426 The Claimants’ claims in the Arbitration were not based 

on the compliance or non-compliance of these specific provisions.427 

225 In any event, as an ad hoc committee recalled, “omitting to apply 

individual provisions of [domestic] law […] would not be a ground for 

annulment of the Award.” 428  The Applicants’ references to the 

“stabilization” function of the Mining Law or the “good faith” obligation 

arising under the Company Law429 are beside the point.  

226 Moreover, the Applicants purport to portray a sense of definiteness of the 

terms of the license and articles of association which is not correct under 

Romanian law. The Applicants recognize that Romanian law allows parties 

to negotiate contractual terms, including amendments to existing 

agreements, and in the case of mining contracts to amend the level of 

royalties, by mutual agreement.430  That is precisely what RMGC and 

Romania did in 2009 through Addendum No. 7 to the Roşia Montană 

License,431 and in 2011 when the Claimants were engaged in renegotiating 

the contractual terms, including the royalties.432  Such negotiations also 

 
426

 Reply on Annulment, p. 76 et seq. (para. 167) purporting to respond to Counter-Memorial 

on Annulment, p. 73 (para. 226) (where the Respondent noted that the Applicants had not 

identified the relevant provisions). 

427
 See Counter-Memorial on Annulment, p. 73 (paras. 224-225). 

428
 Adem Dogan v. Turkmenistan, Decision on Annulment dated 15 January 2016, at RAL-56, 

p. 49 et seq. (para. 150).  

429
 Reply on Annulment, p. 76 et seq. (para. 167). The Applicants’ reference to Prof. Bîrsan’s 

legal opinion is unnecessary given the irrelevance of the point raised, see also para. 269 below. 

430
 Reply on Annulment, p. 76 (para. 167) (“the law applicable to the Roşia Montană License 

[…] made the royalty a civil law (contractual) obligation that could only be modified by 

mutual agreement of the parties”) (emphasis added). 

431
 Reply on Annulment, p. 75 et seq. (fn. 333 and para. 167).  

432
 Counter-Memorial on Annulment, p. 74 (para. 228) referring notably to Award, p. 26 et seq. 

(paras 119-149) (where the Tribunal starts its description of the “2011 renegotiation of the 

financial terms of the Project” by describing the 19.31% and 80.69% of the RMGC shares held 

by the State and Gabriel, respectively, and the 4% “royalty on the gross revenue from eventual 

production” pursuant to “the Roşia Montană License, as amended”) (emphasis added)); see 

also Award, p. 27 (para. 127) 

 

(emphasis added). 
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took place in 2013.433 As the Respondent noted in the Counter-Memorial, 

the Tribunal majority concluded that the record of the Arbitration showed 

that the Claimants were engaged in the negotiations and did not object at 

the time, that the parties’ understood such negotiations to be consistent 

with the applicable legal framework, as well as the contractual 

instruments.434 

227 Since the parties were not able to reach an agreement during the 

negotiations in 2011, the previously agreed level of royalties continued to 

apply. The Respondent thus explained in the Counter-Memorial that “the 

contractual framework […] remained operative and served as the legal 

basis upon which the Project continued”.435 The Applicants disagree with 

this conclusion and state, without any support, that the Tribunal majority’s 

decision was based “on its assessment that permitting procedures 

continued with several elements remaining to be decided by the 

Government, which in the majority’s view included the economics”.436 

The Applicants’ unsupported characterization of the Award makes little 

sense, and seems to conflate the permitting process with the Applicants’ 

allegations concerning the law applicable to the Investment.437  

228 Because the negotiations failed and the previously agreed royalties and 

framework remained in place, the Tribunal majority did not fail to 

recognize the “force and effect” of the percentage shareholding and the 

royalties payable to the State, as the Applicants contend.438 

229 The Applicants purport to demonstrate their point by referring to the 

“consistent line of public statements from the government side that 

pertained to the economic terms of the Project and the need to revisit them 

in light of the situation”.439 These public statements are irrelevant to their 

applicable law argument, but simply provide the factual context in which 

 
433

 See para. 303 below. 

434
 Counter-Memorial on Annulment, p. 74 (para. 228) referring to Award, p. 39 et seq. (paras. 

119-149). 

435
 Counter-Memorial on Annulment, p. 74 (paras. 229-230). 

436
 Reply on Annulment, p. 76 (para. 166). 

437
 Reply on Annulment, p. 76 (para. 166). 

438
 Reply on Annulment, p. 77 (para. 167). 

439
 Reply on Annulment, p. 74 (para. 161). 
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the negotiations took place. Indeed, the 2008 economic crisis had hit 

Romania hard, prompting the State to explore all its revenue generating 

options, including in relation to the Project considering that “gold prices 

were significantly higher than before and were expected to rise even 

further.”440  

230 In addition, the Applicants wrongly emphasize that the Tribunal majority 

“did not refer to Romanian law” or to the contracts underlying the 

Claimants’ investment when it concluded that economic issues were 

“open”, “pending”, or “needing to be revisited” in 2011.441 They thereby 

disregard the context in which the public statements were made in 2011. 

The Tribunal majority noted that there were statements by “Ministers or 

State officials” made “in the wider discussion of the implementation of the 

Project, not just or specifically on the issue of permitting”.442 References 

to “open” or “pending” issues are thus not to be taken as legal 

qualifications but against this factual narrative, which the Applicants 

willfully ignore. 

231 The Applicants jump from this alleged failure to apply Romanian law 

(quod non) to the conclusion that “the majority had no basis to apply, and 

thus could not have applied, the BIT standards to assess the effects of the 

State’s treatment on Gabriel’s investment, including on those contract 

rights.”443  This is such a stretch – all the more given the total lack of 

support provided by the Applicants. 

232 Given that the Applicants do not invoke any other alleged failure to apply 

Romanian law in connection with RMGC and the Claimants’ contractual 

rights,444  there is no reason for the Committee to accept annulling any 

portions of the Award. 

 
440

 Award, p. 202 (para. 947); see Counter-Memorial on Annulment, p. 106 (para. 332) (noting 

that by 2011 the “State was looking for revenue sources to deal with the devastating 

consequences in Romania of the economic crisis of 2008.”). 

441
 Reply on Annulment, p. 75 et seq. (paras. 162 and 167). 

442
 Award, p. 208 (para. 950). See also Counter-Memorial on Annulment, p. 105 (para. 330). 

443
 Reply on Annulment, p. 77 (para. 168). 

444
  See also Reply on Annulment, p. 4 (para. 13b.) (framing the “issue that should lead to 

annulment” as being “that the majority’s conclusion was predicated upon its disregard of the 
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3.2.3 The Tribunal majority correctly applied the law regarding the 

Roşia Montană environmental permitting procedure 

233 Before addressing the arguments relating to the Tribunal majority’s 

application of the law regarding the EIA Process (in Section 3.2.3.2), the 

Respondent must dispel the Applicants’ misleading statements that 

Romania failed to issue decisions and abandoned the permitting processes 

without explanation (Section 3.2.3.1). 

3.2.3.1 The Applicants make misleading statements relating to the 

permitting procedure 

234 In their Reply, the Applicants make a series of misleading statements that 

they present as a “central aspect of Claimants’ case”, namely that (i) “the 

Government abandoned the legal framework” by “fail[ing] to take any 

decision” and that (ii) the “administrative procedures simply stopped 

without any decision”, and the Tribunal majority failed to consider or 

address these issues.445 These arguments have no basis. 

235 First, the Applicants argue (and repeat, also in connection to other 

annulment grounds) that when assessing Romania’s compliance with the 

BITs, the Tribunal should have found Romania liable for not issuing a 

decision on the Roşia Montană Environmental Permit and the Bucium 

Applications.446 However, this is a matter of substantive disagreement that 

falls outside the scope of review of the Committee.447 

236 In assessing Romania’s actions and omissions under the BITs, the Tribunal 

majority correctly recalled the scope of its mandate: 

“it is not required to substitute itself for Respondent or the State 

or State entities in deciding whether a decision made was wrong 

 
law applicable to Gabriel’s investment, according to which Gabriel’s established rights in the 

Project economics were not open to be renegotiated.”). 

445
 See notably Reply on Annulment, p. 82 et seq. (paras. 182-185). 

446
 Reply on Annulment, p. 84 et seq. (paras. 185, 188-189, 196-198 and 208) (regarding an 

alleged excess of powers), para. 209 (regarding an alleged due process violation) and paras. 

227 and 230 (regarding an alleged failure to state reasons). The Applicants elsewhere 

inconsistently allege that “[t]o assess liability, the majority did not need to decide whether the 

permitting requirements were met”. Reply on Annulment, p. 99 (para. 227).  
447

 See para. 205 above; Counter-Memorial on Annulment, p. 65 et seq. (fn. 325 and para. 201). 
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in law or fact. Instead, it must consider whether the State acted in 

accordance with international law with respect to a decision, or act, 

or omission. This is not only because States are sovereigns with the 

primary responsibility to regulate, but also because the mandate of 

this Tribunal, and any investor-State tribunal, is different in 

scope to that of a State’s regulatory agency or court.”448 

237 This finding is consistent with the position regularly taken by ICSID 

tribunals when it comes to the conduct of domestic authorities in regulatory 

matters.449 

238 Second, the Applicants repeatedly allege that the environmental permitting 

procedure was “abandoned [by the State]” or “simply stopped” “without 

explanations” and that no decision was taken on the Bucium 

Applications.450 However, the Tribunal majority examined the factors that 

explain the absence of a decision, including the complexity of the Project 

and of the EIA Process, the involvement of many stakeholders including 

numerous State authorities, and social opposition. 451  It concluded that 

these factors did not amount to arbitrary or otherwise wrongful conduct by 

the Respondent under the BITs and international law.452 Moreover, in the 

 
448

 Award, p. 181 (para. 857 second bullet) (emphasis added).  

449
 See, e.g., Antonio del Valle Ruiz and Others v. Spain, Final Award, PCA Case No. 2019-17, 

13 March 2023, at RAL-57, p. 139 (para. 520) and p. 164 (para. 584) (finding that “international 

law requires tribunals to afford an appropriate level of deference to the manner in which a State 

exercises the discretion” and “should not second-guess the correctness of [the national 

authority’s decision”). See also S.D. Myers v. Canada, Partial Award, 13 November 2000, at 

RLA-051, p. 65 et seq. (para. 263); Saluka Investments B.V. (The Netherlands) v. Czech 

Republic, Partial Award, 17 March 2006, at CLA-97, p. 45 (para. 305) (emphasizing the “high 

measure of deference that international law generally extends to the right of domestic 

authorities to regulate matters within their own borders”). 

450
 Reply on Annulment, p. 3 et seq. (para. 13a.), p. 88 (para. 195) (regarding an alleged excess 

of powers), p. 92 (para. 209) (regarding an alleged due process violation), and p. 99 (para. 227) 

(regarding an alleged failure to state reasons). 

451
 Award, p. 201 et seq. (paras. 943-945, 985, 999, 1016, 1036-1039, and 1080) (for Roşia 

Montană) and p. 308 (para. 1163) (for Bucium).  

452
 Award, p. 239 et seq. (paras. 981-982, 998, 1013-1015, 1034, 1040, 1083-1084, and 1090), 

p. 332 (para. 1243) (for Roşia Montană) and p. 307 (paras. 1162 and 1164) (for Bucium). 
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Arbitration, the Respondent showed that the permitting process was 

abandoned by the Claimants (not the Respondent).453 

239 As the Tribunal majority also recorded in the Award, the permitting process 

for the Project did not stop in 2013. For example, the validity of an 

urbanism certificate was extended for 24 months in March 2015, dam 

safety approvals were issued in October 2017, and the Roșia Montană 

License was renewed in June 2019 “by joint agreement of the NAMR [the 

State authority for mining] and RMGC. 454  The Tribunal majority also 

referred to Gabriel Canada’s public disclosures of late 2013 and 2014 

which described the permitting process as ongoing.455 

240 It is thus wrong to claim – as the Applicants do – that the Tribunal majority 

“fail[ed] to address these undisputed facts”.456 These facts were disputed 

and the Tribunal majority did assess the circumstances leading to the 

absence of decision regarding RMGC’s application for an environmental 

permit. The Applicants’ attempt to “appeal” these findings before the 

Committee should be rejected. 

3.2.3.2 The Applicants have not demonstrated any failure to apply 

the law regarding the Roşia Montană permitting process 

241 The Applicants maintain that the Tribunal majority “manifestly exceeded 

its power by failing to apply the applicable law” to the “Roşia Montană 

Environmental Permitting Procedure”.457  

242 However, the Applicants continue to rely on a distorted reading of the 

Tribunal majority’s statement that its assessment did not turn on the 

 
453

 Award, p. 164 et seq. (paras. 800 and 803) (noting the Respondent’s position that RMGC 

did not meet the permitting requirements in 2011 and subsequently); 2019 Consolidated 

Hearing Transcript, at RA-78, p. 378 et seq. (of the PDF) Day 1, 399-444, notably 399:14-19 

(Respondent noting “RMGC never met the requirements for the Environmental Permit.”), 

430:1-2 (“RMGC needed but did not have in place valid urban plans.”), 444:6-7 (“In 2011 and 

2013 RMGC also did not comply with the Water Framework Directive.”); Respondent's 

Rejoinder in the Arbitration, p. 69 et seq. (section 3.3.2) and p. 172 et seq. (sections 3.6.1.1-

3.6.1.7).  

454
 Award, p. 329 et seq. (para. 1239). 

455
 Award, p. 331 et seq. (paras. 1240-1242). 

456
 Reply on Annulment, p. 92 (para. 209). 

457
 Reply on Annulment, p. 84 et seq. (para. 185, section III.C.1a). 
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question “whether the prerequisites for obtaining the Environmental 

Permit were met at different points in time”.458 In the Applicants’ view, that 

statement is evidence that “the majority disregarded the entire legal 

framework applicable to the environmental permitting process for the 

Roşia Montană Project”.459 As already explained, this is incorrect.460 

243 The Applicants quote but do not take into account in their analysis the rest 

of the Tribunal majority’s statement, namely that what it “must focus on 

[is] whether the process met the minimum standards under international 

law” and the relevant treaty provisions. 461  For this reason alone, the 

Applicants’ case fails. The Tribunal did consider the process as well as the 

framework under Romanian law as part of its analysis under the FET 

standard, as also explained in the Counter-Memorial.462 

244 In sum, the argument that the Award does “not consider the law that 

governed the environmental permitting procedure” is plainly wrong,463 

and, as demonstrated below, the Applicants fail to demonstrate an excess 

of powers by the Tribunal, let alone a manifest excess of powers in this 

regard.464 Furthermore, the Applicants’ case goes beyond the scope of what 

the Committee’s mandate provides. For the sake of completeness, the 

Respondent will nevertheless address in the following sections the 

Applicants’ arguments in turn; first the Applicants’ arguments on the 

 
458

 Reply on Annulment, p. 85 (paras. 187) referring to Award, p. 201 et seq. (para. 965, see 

also para. 944) (“The decisive factor for assessing the international liability of Respondent is 

not the outcome, i.e., whether or not the Permit should have been granted or whether the 

Project should have gone ahead, but rather the process itself.”) (emphasis added); Counter-

Memorial on Annulment, p. 66 (para. 200) (already noting the Applicants’ reference to this 

statement of the Tribunal majority). 

459
 Reply on Annulment, p. 85 (paras. 186-189) referring to Award, p. 201 et seq. (paras. 944, 

965, and 783).  

460
 Counter-Memorial on Annulment, p. 75 et seq. (paras. 232-250). 

461
 Award, p. 201 et seq. (para. 965) (emphasis added); Reply on Annulment, p. 85 (para. 187). 

462
 Counter-Memorial on Annulment, p. 75 et seq. (paras. 234-239 and 241); Award, p. 107 

(paras. 565-566) (“Romanian law may also be considered generally to determine, where 

appropriate, the scope and extent of the rights and obligations of the Parties alleged to give rise 

to the […] claims on the merits”). 

463
 Reply on Annulment, p. 86 et seq. (paras. 188 and 193-197). 

464
 Furthermore, as noted in paras. 217-218 above, even if the Tribunal majority had erred in 

the application of the law (quod non), a mere error in the application of law could not justify 

annulment. 
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application of Romanian law, then their complaints that the Tribunal 

majority relied on political considerations and allegedly failed to address 

the lack of any decision on the environmental permit application.  

The Tribunal majority’s application of the law 

245 The Applicants’ contention that the Tribunal majority “only 

described/recited” the EIA Process but failed to “apply the law” 465 

misrepresents the structure and reasoning of the Award, which goes far 

beyond describing the regulatory framework.  

246 The Tribunal majority engaged in a substantive legal assessment of 

whether Romania’s actions and omissions in connection with the EIA 

Process for the Project breached its obligations under the FET standard of 

the BITs. 466  As summarized in the Counter-Memorial, 467  the Tribunal 

majority assessed, step by step, whether the Romanian authorities’ actions 

and omissions – in relation to e.g. the suspension of the TAC process 

between 2007 and 2013, the handling of the urbanism certificates and of 

the archaeological discharge certificates – involved “egregious delay or 

negligence” or a lack of transparency or due process,468 which the Tribunal 

had identified as forming part of the applicable legal standard under the 

BITs.469  

247 After methodologically setting out the Romanian legal framework relating 

to the EIA Process and how it was carried out for the Project, the Tribunal 

 
465

  Reply on Annulment, p. 87 (para. 193) purporting to respond to Counter-Memorial on 

Annulment, p. 75 et seq. (paras. 234-235 and 238-239). 

466
 Award, p. 212 et seq. (paras. 961-972 and paras. 19 et seq.) and p. 239 (para. 981) (finding 

that “based on the record before it, the Tribunal cannot conclude that […] matters were resolved 

at that time, and that Romania should have issued the Environmental Permit but did not. Nor 

can it point to any impropriety, intentional or otherwise, on the part of the State during this and 

the subsequent meetings.”). See also Award, p. 175 et seq. (paras. 833–862) (where the majority 

set out the legal test under FET, drawing on investment jurisprudence and identifying 

arbitrariness, lack of transparency, and denial of due process as the relevant criteria). 

467
 See Counter-Memorial on Annulment, p. 75 et seq. (paras. 235-237). 

468
Award, p. 7 et seq. (paras. 18-118, 783-784, 961-1094, and 1227-1244). 

469
 See notably Award, p. 181 et seq. (paras. 856-858 and 944-980) (setting out the Tribunal 

majority’s extensive reasoning on arbitrariness, transparency, and due process). 
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majority found that this process had been conducted professionally.470 

Irrespective of the Applicants’ comments on this terminology, 471  it is 

obvious that the Tribunal majority applied the law to the facts and did not 

merely recite the law or describe the procedure as the Applicants claim. 

248 The Applicants misrepresent how the Tribunal majority analyzed the issue 

of the absence of a decision on the environmental permit application, by 

“only” framing it as the question “whether the debates in the TAC meetings 

conducted during the EIA Process were reasonable.” 472  The Tribunal 

majority went well beyond assessing the debates in the TAC meetings. 

249 It follows that there was no need for the Tribunal to assess whether the 

requirements for each permit or approval were met at any given time.473 

Under the guise of complaining that the Tribunal majority failed to apply 

Romanian law as part of its FET assessment, the Applicants conflate a 

legality review under domestic law and a determination on an international 

treaty breach. Put simply, the Applicants wrongly seek to recast the 

Tribunal majority’s (correct) refusal to act as a domestic appellate body, as 

a failure to apply the applicable law – the Committee cannot let this 

succeed.474 

250 Similarly, the Applicants’ assertion that the Award “describes other permits 

addressed in the EIA Process” which “does not correct for [sic] the 

majority’s failure to apply the applicable law” misses the point.475  The 

Tribunal’s references to ancillary permits and authorizations were integral 

 
470

 Award, p. 239 (paras. 978-979) (affirming that the process “was conducted professionally 

and in a manner that took into account the scale, complexity, gravity, and sensitivity of the 

Project and without evidence of egregious delay or negligence such that the derailment of the 

process would be inevitable, whether intentional or not.”). 

471
 Reply on Annulment, p. 88 (para. 196) (alleging that the authorities’ professional conduct 

“does not respond to the majority’s failure to consider the Romanian law provisions) purporting 

to respond to Counter-Memorial on Annulment, p. 78 (para. 241). 

472
 Reply on Annulment, p. 4 (para. 13a.). 

473
  Reply on Annulment, p. 88 (para. 194) purporting to respond to Counter-Memorial on 

Annulment, p. 76 (para. 237). 

474
 See section 3.1 and paras. 235-237 above. 

475
  Reply on Annulment, p. 88 (para. 194) purporting to respond to Counter-Memorial on 

Annulment, p. 76 (para. 237). 
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to its application of the FET standard as they served to demonstrate the 

complexity and technical interdependence of the EIA requirements at play. 

251 The Applicants also wrongly assert that “while Respondent argued that the 

requirements for issuing the Environmental Permit were not met, the 

majority did not rule on that issue.”476  However, the Tribunal majority 

found that Romania had no obligation, under the applicable law, to issue 

the permit following the TAC meetings of November 2011 and the 

subsequent meetings in 2013-2015.477 

252 As noted above, the Applicants state in the Reply that the environmental 

permitting procedure “simply stopped” or was “abandoned [by State 

authorities]”.478 This is wrong as a matter of fact and does not reflect the 

findings in the Award. The Tribunal majority considered the EIA Process 

(including the circumstances surrounding the Respondent’s non-issuance 

of a decision regarding the environmental permit application) and 

considered whether there had been a breach of the FET standard (through 

arbitrariness, bad faith, or lack of due process, etc.). It found that the 

Respondent’s acts and omissions with regard to the EIA Process, including 

the absence of a decision, did not amount to a breach of the BITs.479 

253 Similarly, the Applicants’ convoluted explanations regarding the scope of 

the Tribunal majority’s findings on the absence of decision on the 

environmental permit application in 2011 or subsequently, 480  illustrate 

once more their selective reading of the Award. Contrary to the Applicants’ 

allegations, the Tribunal majority’s reasoning encompassed the entire 

 
476

  Reply on Annulment, p. 88 (para. 194) and p. 4 (para. 13a.) purporting to respond to 

Counter-Memorial on Annulment, p. 6 et seq. (paras. 25-29). 

477
 See, e.g., Award, p. 239 et seq. (paras. 980-982), see also fn. 484 below. 

478
  Reply on Annulment, p. 88 (para. 195) purporting to respond to Counter-Memorial on 

Annulment, p. 77 (para. 238); see para. 238 above. 

479
 See para. 238 above. 

480
 Reply on Annulment, p. 88 (para. 197) purporting to challenge the Respondent’s reference 

to unresolved issues in November 2011 and subsequently in Counter-Memorial on Annulment, 

p. 78 (para. 242). 
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relevant period (2011-2015) and its analysis of the EIA Process did not 

stop in 2011.481 

254 The main new argument raised in the Reply pertains to the alleged 

requirement that the “legal framework […] required issuance – within a 

given timeframe – of a decision”.482 In support, the Applicants refer to the 

Legal Opinion of Prof. Mihai. However, this was a disputed question of 

law and fact in the Arbitration, and the record was rife with documentary 

and expert evidence that the Applicants’ position was wrong under 

Romanian law and as a matter of fact.483 It is not this Committee’s role to 

reevaluate that evidence, as partially presented by the Applicants. 

Ultimately the Tribunal majority found that not all matters had been 

resolved, not all questions posed and concerns raised by State authorities’ 

in the context of the EIA Process had been addressed, such that Romania 

could not issue a decision on the application on the environmental 

permit.484  Moreover, and in any event, the issue of compliance with an 

 
481

  See para. 239 above; see also, e.g., Award, p. 240 (para. 982) (referring to the lack of 

“impropriety, intentional or otherwise, on the part of the State during this [meeting of November 

2011] and the subsequent meetings”) and p. 332 (para. 1243) (“the Tribunal cannot accept 

Claimants’ theory that what followed the rejection of the Draft Law [i.e., in 2013] was not a 

genuine or bona fide regulatory process, at least with respect to the further meetings that took 

place at the TAC”). 

482
 Reply on Annulment, p. 85 et seq. (paras. 186 and 188-189). 

483
 E.g., Dragoş Legal Opinion dated 22 February 2018, p. 66 et seq. (paras. 366-372) (where 

Romania’s legal expert noted that “the environmental laws provide for no specific deadline 

within which the request for an EP should be solved, it results that the general 30-day term in 

Art. 2 letter h) of Law 554/2004 is applicable. The deadline starts to run as of a complete 

request submitted by the petitioner. Hence, should RMGC have considered that its request for 

the issuance of the EP was grounded and that the request should have been allowed, it had the 

possibility to file a claim against the lack of response from the Ministry of Environment, after 

30 days as of that date (when it considered all of the conditions met).”) (emphasis added). 

484
 The Tribunal majority noted that RMGC still had to meet certain steps. E.g., Award, p. 239 

(para. 981) (“based on the record before it, the Tribunal cannot conclude that the 29 November 

2011 meeting was the last TAC meeting, that matters were resolved at that time, and that 

Romania should have issued the Environmental Permit but did not.”), p. 237 (para. 977 fifth 

bullet) (“That things were still pending is evidenced by a report communicated […] on 6 March 

2013 referring specifically to, among other things, the ongoing work of the TAC, specific steps 

to be undertaken by RMGC as well as the ongoing status of the disputed points […].”) 

(emphasis added), p. 239 (para. 979) (“In the TAC meeting of 14 June 2014, it was said that 

they were not opposed to mining projects, but there were concerns, and those concerns, 

whether valid or not, needed to be addressed given the public’s interest in the Project.”) 
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alleged timeframe for the issuance of a decision (which was disputed in 

the Arbitration) would not justify annulling any portion of the Award.485 

255 Finally, the Applicants wrongly argue that the Tribunal majority’s 

assessment of Romania’s conduct of the EIA Process “was neither a 

‘plausible’ nor ‘tenable’ application of law [but] an express disregard of 

the applicable law” because of the manner in which “the majority framed 

the issue” allegedly to “avoid consideration of the Romanian law that 

governed the EIA Process”. 486  It is clear that the Applicants simply 

disagree with the substance of the Tribunal majority’s findings. 

The Applicants still wrongly allege that the Tribunal majority 

based its decision on “politics”  

256 The Applicants maintain their argument that the Tribunal majority 

“concluded without any legal basis that the permitting decision could be 

based on politics” even though “political factors were not part of the EIA 

Process in the applicable Romanian law”.487 According to the Applicants, 

by allegedly framing the permitting decision as “political,” the Tribunal 

majority omitted to consider the applicable legal framework. This 

argument is absurd.488 

257 First, the Tribunal majority did not conclude that the “permitting decision 

could be based on politics”. Nowhere does the Award contain any such 

conclusion or even make such a suggestion.  

 
(emphasis added); p. 346 et seq. (para. 1301 third bullet) (“Likewise, there is no evidence that 

Claimants took steps to apply and secure the required missing ADCs. As such, the Tribunal 

cannot point to anything to support the allegation that Claimants would not be able to obtain 

the declassification of the Roşia Montană area from the LHM.”). 

485
 See paras. 217-218 above. 

486
  Reply on Annulment, p. 89 (para. 198) purporting to respond to Counter-Memorial on 

Annulment, p. 79 (para. 243). 

487
 Reply on Annulment, p. 85 et seq. (paras. 186 and 190-192); see also Counter-Memorial on 

Annulment, p. 75 et seq. (paras. 232 and 239). 

488
 Counter-Memorial on Annulment, p. 77 et seq. (para. 239). 
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258 To the contrary, the Award details the legal framework governing the EIA 

Process, as the Respondent recalled in the Counter-Memorial. 489  The 

Applicants do not deny this, but nevertheless still refer to the alleged lack 

of “any reference in its liability assessment to the extensive evidence […] 

regarding the Romanian legal and administrative framework governing the 

EIA Process”.490 This statement is highly misleading given the extensive 

references to the legal framework governing the EIA Process.  

259 Second, the Claimants argued in the Arbitration that the Respondent’s non-

issuance of an environmental permit was due to political reasons.491 The 

Tribunal majority rejected that argument, finding that there had been no 

political interference in the EIA Process.492 

260 Third, the Tribunal majority noted the political context surrounding the 

Project – a fact that was undisputed considering the large-scale and 

unprecedented nature of this project.493  

261 However, contrary to the Applicants’ contentions, the Tribunal majority’s 

reference to this political context obviously does not mean that the Tribunal 

majority was not applying the law.494 

 
489

 Counter-Memorial on Annulment, p. 75 (paras. 234-237) (referring notably to Award, p. 7 

et seq. (paras. 18-118, 961-1094, and 1227-1244). These referenced paragraphs are not only 

found in the summary of the facts at the start of the Award but also in “Section IV. Liability”). 

490
 Reply on Annulment, p. 86 et seq. (para. 190). 

491
 Counter-Memorial on Annulment, p. 77 et seq. (para. 239); see, e.g., Award, p. 155 (para. 

767) (“whether the allegedly politicized treatment of RMGC’s application for permitting 

of the Roşia Montană Project was a measure that resulted in breaches of the UK-Romania and 

Canada-Romania BITs.”) (emphasis added). 

492
 See, e.g., Award, p. 158 et seq. (paras. 783-784 and 1196). 

493
 See, e.g., Award, p. 158 et seq. (paras. 783-784) (where the Tribunal majority noted that 

“the EIA Process […] was intrinsically linked to politics” amongst a dozen other “potential 

impacts”, and that the “EIA was therefore a complex process […] as it touch[ed] not only on 

environmental, social and cultural issues, but also on legal, economic and political ones.”); see 

also Award, p. 316 (para. 1196) (“Politics were at play here, as this was a complex project with 

national and transboundary implications, touching on environmental, social, legal, and 

economic issues, as discussed above.”). The Applicants misleadingly portray these paragraphs 

in the Award as “conclu[sions]”. Reply on Annulment, p. 87 (para. 190) referring to Award, p. 

158 et seq. (paras. 783-784). 

494
 See Counter-Memorial on Annulment, p. 77 et seq. (para. 239); see also, e.g., Award, p. 316 

(para. 1196) (“There is no dispute that this Project was influenced by “politics” […] However, 
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The Tribunal majority did not fail to apply any “rule that a failure 

to act may breach the BITs”  

262 The Applicants argue that “the majority disregarded the applicable rule of 

international law that the BIT standards may be breached by a failure to 

act (omission).”495 As the Applicants acknowledge, the Tribunal majority 

stated several times that omissions could constitute a breach. 496  The 

Applicants, however, nevertheless refer to an alleged failure to apply the 

“rule of international law that the BIT standards may be breached by a 

failure to act (omission)”, interchangeably referring to the alleged “lack of 

decision” as being a “failure to act” or an “omission”.497 

263 However, the Applicants’ statement that the Tribunal majority never 

considered the reasons why no decision on the environmental permit 

application was issued498 is patently incorrect as explained in paragraphs 

237-239 above.499 

*** 

264 In sum, what the Applicants describe as a purported “failure to apply 

Romanian law” in connection with the EIA Process corresponds to the 

Tribunal majority’s application of the FET standard under both BITs to the 

facts of the case as established within the Romanian legal context.500 The 

Tribunal assessed whether Romania’s alleged conduct – including 

allegations of delay, political interference, and wrongful suspension of the 

EIA Process – was arbitrary, discriminatory, or contrary to due process.501 

 
this does not mean that the process was “politically” influenced in the manner alleged by 

Claimants, i.e., in violation of fundamental notions of justice and in violation of due process 

and Claimants’ rights.”) (emphasis added). 

495
  Reply on Annulment, p. 85 et seq. (paras. 186 and 204-208) purporting to respond to 

Counter-Memorial on Annulment, p. 75 et seq. (paras. 259-261). 

496
 Reply on Annulment, p. 91 (para. 204). 

497
 Reply on Annulment, p. 85 et seq. (paras. 186, 204 and 206). 

498
  Reply on Annulment, p. 92 (para. 208) purporting to respond to Counter-Memorial on 

Annulment, p. 83 (para. 261). 

499
 See also Counter-Memorial on Annulment, p. 82 (paras. 259-260). 

500
  See Award, p. 201 (para. 945) (recalling that “it is adjudicating the present case under 

international law; as such, its mandate is not to review the merits of a State’s decision by 

reference to the applicable domestic law and the facts.”). 

501
 See fn. 469 above. 
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It concluded that was not the case. Far from disregarding the applicable 

law, the Tribunal majority applied the BIT standards to the facts of the case 

and the claims before it, all against the backdrop of the Romanian legal 

framework. Whether the Applicants agree or disagree with the outcome of 

this analysis is a matter of substantive disagreement, which does not justify 

annulling any portion of the Award. 

3.2.4 The Tribunal majority correctly applied the law regarding the 

Bucium Applications 

265 The Applicants maintain their argument that the Tribunal majority 

“manifestly exceeded its power by failing to apply the applicable law” to 

“assess the impact of the State’s failure to act on [the] Bucium Applications 

as required to assess liability based on the BIT standards.” 502  These 

arguments do not withstand scrutiny.503 

266 In support of their claim, the Applicants repeat three times in the Reply 

that the Tribunal majority assessed the Bucium claims without “cit[ing] or 

refer[ring] to any aspect of the applicable Romanian legal regime 

governing the applications,” 504  including in the “fact section of the 

Award”.505 Yet, they still do not identify which provisions of Romanian 

law the Tribunal majority allegedly disregarded.506 In any event, and as 

noted above, an omission to apply individual provisions of Romanian law 

would not suffice to annul any portion of the Award.507 

267 The Applicants also maintain that, because the Tribunal majority did not 

refer to the applicable Romanian legal regime, “there also was no basis” 

 
502

 Reply on Annulment, p. 89 et seq. (section III.C.1b). 

503
 Counter-Memorial on Annulment, p. 79 et seq. (paras. 245-250). 

504
 Reply on Annulment, p. 90 (para. 200) (“do not cite or refer to any aspect of the applicable 

Romanian legal regime”), p. 90 (para. 201) (“did not mention the applicable law”) and p. 91 

(para. 202) (“includes no reference to the applicable law).  

505
 Reply on Annulment, p. 90 (para. 201) (noting that the fact section of the award did not 

“include any assessment of liability and did not mention the applicable law.”) purporting to 

respond to Counter-Memorial on Annulment, p. 79 (para. 246) (which challenged the 

Applicants’ attempt to minimize the Tribunal majority handling of the Bucium claims in “three 

short paragraphs and a conclusion”). 

506
 Counter-Memorial on Annulment, p. 79 (para. 247). 

507
 See para. 225 above. 
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for the Tribunal to assess “how the State’s treatment […] complied with 

the BIT standards”. 508  At the same time, they no longer portray the 

assessment of the Romanian legal framework as “a necessary element to 

any ruling on the merits of Claimants’ investment treaty claims”,509 nor do 

they dispute the Respondent’s observations regarding the manner in which 

ad hoc committees have considered domestic law when assessing claims 

of FET breaches.510 

268 The Applicants make only two further points in the Reply. 

269 First, they refer to the legal opinions of Prof. Bîrsan describing the “legal 

regime governing NAMR’s obligation to render a decision” and issue 

licenses “within a timeframe set by law” in specific circumstances. 511 

Putting aside the lack of credibility demonstrated by Prof. Bîrsan at the 

2019 Hearing,512 it is not clear why the Applicants rely on Prof. Bîrsan in 

the present proceedings. If they are suggesting that the Tribunal failed to 

follow Prof. Bîrsan’s conclusions, that is a matter of substantive 

disagreement for which there is no room in these proceedings. In any event, 

the Applicants disregard the Tribunal majority’s reference (albeit indirect) 

to Prof. Bîrsan’s evidence (through references to specific paragraphs of the 

Claimants’ submissions which themselves rely on his legal opinions).513 

 
508

 Reply on Annulment, p. 90 (para. 200) referring to Memorial on Annulment, p. 60 et seq. 

(paras. 146-148). 

509
 Memorial on Annulment, p. 71 (para. 175); see Counter-Memorial on Annulment, p. 66 et 

seq. (para. 202). 

510
 Counter-Memorial on Annulment, p. 67 et seq. (paras. 203-206); see also para. 231 above. 

511
 Reply on Annulment, p. 89 et seq. (para. 199). 

512
 2019 Consolidated Hearing Transcript, at RA-78, p. 2187 (of the PDF), 2205:19-22 (“I did 

not write the presentation myself.”), 2209:15–2210:9 (“I didn’t read in detail all the 

documents”, “about drafting the opinions, the two of them, of course that I closely cooperated 

with the counsels for the Claimants.”, “I haven’t drafted myself anything but just looked over 

the things that we discussed and we agreed to be drafted.”), which contradicted the statement 

made by Prof. Bîrsan in his direct examination. 2019 Consolidated Hearing Transcript, at RA-

78, p. 2159 (of the PDF), 2177:14-17 (“WITNESS: I drafted, as you have said, President and 

Honorable Arbitral Tribunal, two Opinions regarding the litigation before this Tribunal.”).  

513
 See, e.g., Award, p. 7 [Section A.II.2.b – Overview of the facts – The Bucium Exploration 

License] (fn. 37-38, 41 referring to Claimants’ Memorial in the Arbitration, paras. 117-119 and 

290, which refer to Bîrsan LO, paras. 11-17, 95-104, 326-327, 334-336 and Section V.A.3 and 

V.B.3); Award, p. 161 [Section B.IV.3.b.i – Liability – The principal claim – Claimants] (fn. 
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270 Second, the Applicants challenge the Respondent’s observation in its 

Counter-Memorial that the Tribunal majority “implicitly considered 

compliance with Romanian law”,514 but they provide no explanation. The 

Applicants merely point to the alleged lack of “indication in the majority’s 

decision that the applicable law was the basis for its decision.”515  That 

statement is not correct.  

271 To the contrary, as already noted in the Counter-Memorial and as can be 

seen from the Award, 516  the Tribunal majority considered the claims 

presented by the Parties, including the Bucium Exploration License and 

subsequent Applications within the framework of Romanian law. 517  It 

assessed whether the authorities handled the Applications in accordance 

with the BIT standards, including with regard to allegations of delay, abuse 

 
423 referring to C-PO 27, Questions (a) and (f), which in turn refer to Bîrsan LO2, paras. 216-

218 and Section IV); Award, p. 162 [Section B.IV.3.b.i – Liability – The principal claim – 

Claimants] (fn. 425 referring to C-PHB, para. 237, which in turn refers to Bîrsan LO2, Section 

IV); Award, p. 193 [Section B.IV.3.c.ii – Liability – The principal claim – The Tribunal’s 

analysis – The Law] (fn. 558 referring to Memorial in the Arbitration, paras. 626-629, which in 

turn refer to Bîrsan LO, para. 359 and Section V.B.2); Award, p. 306 [Section B.IV.3.c.iv.4 – 

Liability – The principal claim – The Tribunal’s analysis – The assessment – The Bucium 

Exploration License and applications] (fn. 816 referring to Memorial in the Arbitration, para. 

290, which in turn refers to Bîrsan LO, Section V.B.3); Award, p. 315 [Section B.IV.4.c – 

Liability – The first alternative claim – The Tribunal’s analysis ] (fn. 839 referring to Claimants’ 

Reply in the Arbitration, Section VI, which in turn refers to Bîrsan LO, Section V and Bîrsan 

LO2, Section IV.B); Award, p. 319 [Section B.IV.5.b.i – Liability – The second alternative claim 

– Claimants] (fn. 851 referring to Memorial in the Arbitration, Section IX.B.3, which in turn 

refers to Bîrsan LO, para. 401 and Sections V.A.1, V.B.1, V.B.2, V.B.3, V.C). 

514
 Counter-Memorial on Annulment, p. 80 (para. 249). 

515
 Reply on Annulment, p. 90 et seq. (para. 202) purporting to respond to Counter-Memorial 

on Annulment, p. 80 (para. 249). 

516
 Counter-Memorial on Annulment, p. 79 et seq. (paras. 248-249 and fn. 401). 

517
 Award, p. 6 et seq. (paras. 17 and 195-198) (describing the Bucium Exploration License, a 

concession contract undisputedly governed by Romanian law, 

p. 135 (para. 684) (“The 

“dispute” before this Tribunal involves allegations that Romania breached its treaty obligations 

when it acted in a manner that prevented the implementation of the Roşia Montană Project and 

prevented RMGC from exercising its right to develop the Project in an arbitrary manner, 

without due process and without compensation. As a result of this alleged prevention, the 

dispute includes the denial of RMGC’s rights with respect to the Bucium Projects […]”) 

(emphasis added). 
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of power, misconduct or wrongdoings on the part of the authorities,518 

which it found to have been the case, as noted in the Counter-Memorial.519  

272 In any event, and as noted above, whether NAMR should have issued a 

decision on the Bucium Applications (as the Applicants argue when stating 

that the Tribunal majority “disregarded the legal requirement to issue a 

decision on the Bucium Applications”)520  fell outside the scope of the 

Tribunal’s mandate, which could not sit as a court of appeal on this issue.521 

273 Finally, the Applicants wrongly argue that the Tribunal majority’s 

“decision, manifestly lacking in any reference to any applicable legal 

principle” was not “a ‘plausible’ nor ‘tenable’ decision based on the 

applicable law”.522 It is clear – once again – that the Applicants simply 

disagree with the substance of the Tribunal majority’s findings. 

3.2.5 The Award was not a decision ex aequo et bono 

274 The Applicants maintain their position that the Award is based “on 

subjective notions of equity contrary to the Tribunal’s obligation to apply 

the law”, because the Tribunal majority allegedly (i) premised its 

 
518

 Award, p. 201 (para. 943) (setting out how the “Tribunal will consider whether Romania’s 

acts or omissions […] in connection with the Buicum (sic) Exploration License and applications 

[…] fulfil the following criteria: – first, are related and connected by an underlying pattern or 

purpose to terminate the Roşia Montană Project, such that together they must be considered a 

composite act; and – second, whether those acts or omissions, if found to be a composite act, 

violate any of the elements of the provisions of the two BITs, as set forth above.”) (underlined 

in original), and p. 306 (para. 1149) (“whether Respondent beached its obligations under the 

two BITs”); see also Counter-Memorial on Annulment, p. 110 et seq. (para. 349) (setting out 

the steps of the Tribunal majority’s analysis, which entailed applying the applicable law). 

519
  Award, p. 307 (para. 1162) (finding “no evidence of an abuse of power in the way 

Respondent handled the permitting process and the Project”), p. 308 et seq. (para. 1163) 

(referring to evidence dated 2010, 2011, 2014, and noting that “there was no evidence of any 

delay or misconduct on the part of NAMR in relation to the Bucium Applications”), and p. 309 

(para. 1164) (concluding “the Tribunal does not find that Romania mishandled the Bucium 

Applications in breach of international standards”). 

520
 Reply on Annulment, p. 89 et seq. (heading b), see also p. 82 (para. 182) (noting that the 

“Government abandoned the legal framework that governed the administrative permitting 

procedures […] for Bucium as most notably shown through […] its failure to take any decision 

on the Bucium Applications.”). 

521
 See paras. 236-238 above.  

522
  Reply on Annulment, p. 91 (para. 203) purporting to respond to Counter-Memorial on 

Annulment, p. 80 (para. 250). 
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conclusion on a lack of intention to harm Gabriel’s investment or to benefit 

the State, and (ii) “failed to consider the cumulative effects of Romania’s 

acts and omissions”.523  

275 Two preliminary comments are warranted. First, the Applicants do not 

deny in the Reply the “high threshold” to find that a decision is ex aequo 

et bono;524 however, they claim that the numerous defects that they invoke 

regarding the application of the law, the manner in which claims and 

evidence were addressed, and the issues raised in this section “together 

cross that threshold.”525 The Applicants thus admit that on their own, the 

arguments addressed in this section do not suffice to meet the threshold. 

Should the Committee dismiss the Applicants’ other claims, it would not 

need to make any finding on the issue. For the sake of completeness, the 

Respondent will nevertheless address the Applicants’ arguments.  

276 Second, in the Reply, the Applicants refer once to the “majority’s liability 

decision [being] based on subjective notions of equity” but provide no 

further explanation.526 

277 As to whether the Tribunal majority found a “lack of intention to 

harm Gabriel’s investment or to benefit the State”, the Applicants do 

not deny that they had conflated the notions of “intent to harm” (not 

required to find a BIT breach) and “pattern or purpose” (relevant to 

establish a wrongful composite act), other than to cryptically state that 

 
523

  Reply on Annulment, p. 109 et seq. (para. 252, section III.E.1 and 2) (referring to the 

Tribunal majority having “substitute[d] equitable considerations for legal analysis” and 

“decided ex aequo et bono”). 

524
 Counter-Memorial on Annulment, p. 70 (paras. 212-213 and references cited therein). 

525
 Reply on Annulment, p. 110 (para. 256) purporting to respond to Counter-Memorial on 

Annulment, p. 70 (para. 212).  

526
 Reply on Annulment, p. 109 (para. 252). The Applicants do not dispute that, when read in 

their context, the paragraphs on which they relied to assert that the Tribunal majority applied 

“its own subjective notions of equity” show that the Tribunal majority did evaluate the facts 

and applied the applicable law. The Respondent thus understands that the Applicants no longer 

pursue their arguments relating to the Tribunal’s “subjective notion of equity”. Memorial on 

Annulment, p. 75 et seq. (para. 186); Counter-Memorial on Annulment, p. 70 (paras. 213-215).  
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“even if a ‘purpose’ refers to intention, a ‘pattern’ does not.” 527  This 

statement makes little sense and is incorrect.528 

278 The Applicants argue that the first and second alternative claims were not 

based on a theory of composite act, “yet the majority based its decision on 

those claims on the alleged lack of intention to harm the investment”.529 

This is simply not true. 

279 As regards the first alternative claim, the Tribunal majority confirmed three 

times as regards “The law” that the first alternative claim “does not rely on 

the composite act theory; it merely references the same treaty provisions 

as in the principal claim.”530 The Tribunal majority then assessed the facts, 

noting that they are “the same facts relied upon by Claimants in their 

principal claim” and a few others, such that the Tribunal majority 

“reiterate[d] its findings on the three main themes relied upon by Claimants 

in their principal claim” and listed its findings on the further issues 

raised. 531  There is no indication in that summary, nor in its ensuing 

conclusion (finding no breach of the BITs),532 that the Tribunal majority 

was relying on an “alleged lack of intention to harm the investment”, or 

“premised” its decision thereon. 

280 As regards the second alternative claim, the Applicants disregard their 

argument in the Arbitration that certain events were allegedly “motivated 

by an intention not to implement the Project” and amounted to a breach of 

the BITs, including notably the FET standard (which includes an analysis 

whether conduct was arbitrary, discriminatory, or an abuse of powers).533 

 
527

 Reply on Annulment, p. 109 (para. 254) purporting to respond to Counter-Memorial on 

Annulment, p. 84 (para. 265). 

528
 See, e.g., Award, p. 173 (para. 827 relying on Rompetrol v. Romania) (“the Tribunal finds 

the following definitions / approaches of investor-State tribunals (relied also by Claimants) 

appropriate: […] There must be ‘some link of underlying pattern or purpose between them’.”) 

(emphasis added and in original). 

529
 Reply on Annulment, p. 110 (para. 255). 

530
 Award, p. 313 et seq. (paras. 1181 second bullet, 1182 and 1187) (underlined in original). 

531
 Award, p. 314 et seq. (paras. 1188 and 1191-1198). 

532
 Award, p. 317 (paras. 1199-1200). 

533
 Award, p. 320 (paras. 1213 and 1217-1218). 
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The Tribunal majority thus properly referred to and considered those 

arguments and claims.534 

281 On the issue whether the Tribunal majority failed to consider the 

“cumulative effects of Romania’s acts and omissions”, as the 

Respondent previously explained, the Tribunal majority explained how it 

approached its assessment of the composite act as part of the principal 

claim.535  In their Reply, the Applicants merely state that following the 

Respondent’s position “would not dispose of the issue”.536 The Respondent 

maintains that the Applicants are taking a statement from the Award out of 

context and improperly seeking to present it as a failure to apply the law.537 

282 As regards the Applicants’ complaint that the Tribunal majority allegedly 

“failed to apply the law regarding cumulative effect” in relation to the first 

alternative claim, 538  the Respondent repeats the quote from 

Prof. Schreuer’s commentary that “as long as the tribunal identifies the 

applicable law correctly and strives to apply it, it is impossible to conclude 

that the tribunal has disregarded the law for the sake of equity.”539  

283 At the very minimum, this is what the Tribunal majority did – the 

Applicants acknowledge that the Tribunal majority explained what its 

 
534

 Award, p. 323 (para. 1225). 

535
 Counter-Memorial on Annulment, p. 83 et seq. (paras. 262-263). 

536
 Reply on Annulment, p. 111 (para. 258) purporting to respond to Counter-Memorial on 

Annulment, p. 83 et seq. (paras. 263-264). 

537
 Counter-Memorial on Annulment, p. 83 et seq. (paras. 262-263) referring to Award, p. 309 

(para. 1166). 

538
 Reply on Annulment, p. 111 (para. 259). 

539
 Counter-Memorial on Annulment, p. 70 (para. 212) quoting C. Schreuer et al., Schreuer's 

Commentary on the ICSID Convention, 2022, at AL-62, p. 46 (p. 1303 of the original) (para. 

297). 
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analysis had to cover.540 The Tribunal majority then proceeded to apply the 

law to the facts of the case.541 

*** 

284 For the reasons set out above and in the Counter-Memorial, the Applicants’ 

arguments have no merit and in any event do not meet the high threshold 

to demonstrate that the Tribunal majority manifestly exceeded its powers. 

As a result, no portion of the Award stands to be annulled pursuant to 

Article 52(1)(b). 

3.3 There Was No Serious Departure from Fundamental Rules of 

Procedure as the Tribunal Majority Properly Considered the 

Claims, Evidence and Testimony Presented by the Parties 

285 In the Reply, the Applicants contend that the Award should be partially 

annulled on the basis of Article 52(1)(d), because the Tribunal allegedly: 

˗ “failed to engage with key evidence relied upon by Gabriel”, depriving 

Claimants of due process, the right to be heard and equal treatment;542  

˗ “seriously departed from a fundamental rule of procedure as it denied 

Claimants due process by failing to address the claims presented”;543 

˗ “flagrantly denied Claimants due process and seriously departed from 

fundamental rules of procedure in the way it approached Mr. Ponta’s 

evidence in the case”.544 

286 None of these arguments justify annulling any portion of the Award as 

already explained in the Counter-Memorial and in the following sections. 

 
540

  Reply on Annulment, p. 111 (para. 259) referring to Award, p. 314 (para. 1187) (“The 

Tribunal reiterates that the first alternative claim is not based on the composite act theory, but 

is an independent claim, meaning that each act or omission of Respondent, whether individually 

or collectively, must be examined to determine whether there was a breach of an international 

treaty obligation on 9 September 2013. How the “collective” aspect is addressed here is whether 

there was a “creeping” violation, i.e., a violation that involves a series of acts or omissions over 

time that requires the Tribunal to also examine the last act to find a breach.”). 

541
 Award, p. 314 et seq. (paras. 1188-1198). 

542
 Reply on Annulment, p. 4 (para. 13b.) and p. 73 (para. 158). 

543
 Reply on Annulment, p. 84 et seq. (para. 185). 

544
 Reply on Annulment, p. 101 (para. 233). 
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3.3.1 The Applicants do not dispute the Respondent’s explanations 

on the legal standard 

287 As set out in the Counter-Memorial, to succeed on this ground the 

Applicants must show that (i) the procedural rule at issue is fundamental, 

(ii) the Tribunal departed from it, and (iii) the departure is serious.545  

288 Regarding the first prong, the Applicants continue to wrongly argue that 

the Tribunal violated their right to be heard and the principle of equal 

treatment of the parties.546 There is no dispute that these are fundamental 

rules of procedure. These principles ensure that parties are given the 

opportunity to present their arguments and evidence to the tribunal.547 In 

the present case, there can be no dispute that the Tribunal afforded the 

Claimants every opportunity to present their case, and that they did not 

raise any objections in that regard in the Arbitration.548 

289 On the second prong, it is undisputed that the right to be heard or equal 

treatment does not extend to “every piece of evidence presented” by the 

Parties.549  The Applicants nevertheless claim that the Tribunal failed to 

“duly conside[r]” certain “key evidence that [they] relied upon”.550  Yet 

they provide no legal support to explain what a tribunal is required to do 

to “duly consider”, “address” or “engage […] with” the evidence provided 

by the parties.551 As to their reference to “key evidence”, the Applicants’ 

 
545

 Counter-Memorial on Annulment, p. 57 et seq. (Section 4.2). See also paras. 274 et seq. 

546
 Reply on Annulment, p. 73 (para. 158); Counter-Memorial on Annulment, p. 87 (para. 275). 

547
 See, e.g., Counter-Memorial on Annulment, p. 88 (para. 278) (quoting Tulip v Turkey: “A 

refusal to listen, amounting to a violation of the right to be heard, can only exist where a tribunal 

has refused to allow the presentation of an argument or a piece of evidence.”) (emphasis 

added). 

548
 Counter-Memorial on Annulment, p. 2 (para. 8) and p. 12 (para. 41) (referring to Award, p. 

104 (para. 557) (noting that the Parties “had no objection to the way the proceedings have been 

conducted). 

549
 Reply on Annulment, p. 79 (para. 171). 

550
 Reply on Annulment, p. 72 et seq. (paras. 154, see also para. 171). 

551
 Reply on Annulment, p. 78 (para. 169). 
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legal authority in support of this statement relates to a different annulment 

ground: failure to state reasons.552 

290 As noted by the Tulip v. Turkey ad hoc committee, “the fact that an award 

does not explicitly mention an argument or piece of evidence does not 

allow the conclusion that a tribunal has not listened to the argument or 

evidence in question”.553 Moreover, where it can be reasonably inferred 

that certain evidence was considered, then there is no ground for 

annulment. 554  The Applicants do not deny that a fortiori the express 

mention of arguments or evidence in an award demonstrates that they were 

taken into consideration by the tribunal.555 

291 Furthermore, it is undisputed that ad hoc committees have recognized that 

tribunals have wide discretion in relation to the relevance and evaluation 

of evidence,556 and the exercise of such discretion cannot be a basis for a 

 
552

 The Applicants claim that the tribunal is “duty bound to the parties to at least address those 

pieces of evidence that the parties deem to be highly relevant to their case”. However, this 

finding of the ad hoc committee is set out in a section of the decision, which relates to a different 

annulment ground: failure to state reasons. Reply on Annulment, p. 102 (para. 236); TECO 

Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, Decision on 

Annulment dated 5 April 2016, at AL-65, p. 29 et seq. (section 1.2, see also paras. 130-131 and 

136-138). The Applicants also refer to “a failure to address an essential aspect of the claim”. 

However, in that case, the English High Court held that the tribunal had not “at all” dealt with 

an issue that was “crucial to the result”. The tribunal had considered that a counterfactual 

analysis was relevant for its decision regarding the respondent’s quantum claim (i.e., an 

outcome determinative issue) but had omitted the claimant’s counterfactual case. Reply on 

Annulment, p. 92 (para. 210); Republic of Kazakhstan v. World Wide Minerals Ltd et al., Case 

No. CL-2024000236, 2025 EWHC 452, at AL-74, p. 8 et seq. (paras. 26, 36-38, 73-75, 128, 

and 146). 

553
 Counter-Memorial on Annulment, p. 88 (para. 278) quoting Tulip Real Estate v. Turkey, 

Decision on Annulment dated 30 December 2015, at AL-59, p. 25 (para. 82). 

554
  Counter-Memorial on Annulment, p. 90 (para. 282) relying on Suez et al. v. Argentina, 

ICSID Case No. ARB/03/19, Decision on Argentina’s Application for Annulment, at AL-16, p. 

84 et seq. (para. 300). 

555
 Counter-Memorial on Annulment, p. 94 (para. 300). 

556
 Tulip Real Estate v. Turkey, Decision on Annulment dated 30 December 2015, at AL-59, p. 

26 (para. 84) quoting Wena Hotels v. Egypt, Decision on Annulment dated 5 February 2002, at 

AL-72, p. 17 (para. 65) (“[I]rrespective whether the matter is one of substance or procedure, it 

is in the Tribunal’s discretion to make its opinion about the relevance and evaluation of the 

elements of proof presented by each Party. Arbitration Rule 34(1) recalls that the Tribunal is 

the judge of the probative value of the evidence produced”); see also Churchill Mining and 

Planet Mining Pty Ltd v. Republic of Indonesia, Decision on Annulment, ICSID Case No. 
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finding that there has been a serious violation of a fundamental rule of 

procedure, including unequal treatment.557 

292 On the third prong, and as noted in the Counter-Memorial, for there to be 

a serious departure from a fundamental rule of procedure, the applicant 

must prove that a tribunal did not consider evidence that would have been 

outcome determinative.558 

293 As the Applicants themselves acknowledge, they have the burden to 

demonstrate “that [such departure] had the potential to impact the 

award”.559  Ad hoc committees have consistently held that the departure 

must be shown to have the potential of causing the tribunal to “reach a 

result substantially different from what it would have awarded had such a 

rule been observed”.560  

294 As shown in the Counter-Memorial and the following sections, there was 

no due process violation and the Applicants’ case under this annulment 

ground has no merit; they do not come even remotely close to meeting this 

standard. 

 
ARB/12/40 and 12/14, 18 March 2019, at RAL-58, p. 55 (para. 188) (“Questions relating to 

the evaluation of evidence are subject to the primacy of the arbitrators’ judgement and are not 

reviewable by ad hoc committees under Article 52 of the ICSID Convention.”); ICSID 

Background Paper on Annulment 2024, at AL-21, p. 50.  
557

 Tulip Real Estate v. Turkey, Decision on Annulment dated 30 December 2015, at AL-59, p. 

26 (para. 85), Impregilo S.p.A. v. Argentine Republic, Decision on Annulment, ICSID Case No. 

ARB/07/17, 24 January 2014, at RAL-39, p. 49 (para. 176). See Counter-Memorial on 

Annulment, p. 89 (para. 279). 

558
  Malicorp Limited v. Arab Republic of Egypt, Decision on the Application for Annulment, 

ICSID Case No. ARB/08/18, 3 July 2013, at RAL-40, p. 42 (para. 128). See Counter-Memorial 

on Annulment, p. 90 (para. 282).  

559
  Reply on Annulment, p. 72 (para. 154) referring to TECO v. Guatemala, Decision on 

Annulment dated 5 April 2016, at AL-65 and Memorial on Annulment, p. 77 (para. 193).  

560
 Tulip Real Estate v. Turkey, Decision on Annulment dated 30 December 2015, at AL-59, p. 

23 (para. 75); Enron v. Argentina, Decision on the Application for Annulment dated 30 July 

2010, at AL-66, p. 23 (para. 71); Counter-Memorial on Annulment, p. 89 (para. 281). 
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3.3.2 There was no due process violation in connection with the 

“Claimants’ testimonial and email evidence that the 

government linked permitting decisions to its economic 

demands” 

295 The Applicants maintain that the Tribunal majority allegedly disregarded 

“important testimonial and contemporaneous email evidence” which 

“depriv[ed] Claimants of the right to be heard and to equal treatment”.561 

This is false. 

296 It is not clear what specific “testimonial and contemporaneous email 

evidence” is at issue. In the Memorial, the Applicants referred generically 

to “the principal testimonial and contemporaneous email evidence” 

(merely referring “E.g.” to a few paragraphs of a witness statement).562 

The Respondent showed that the Award did consider the Claimants’ 

documentary and witness evidence. 563  In the Reply, the Applicants 

(i) make the same allegation that the Tribunal majority “ignored” and “did 

not engage at all with the principal testimonial and contemporaneous email 

evidence”, but now refer to slides from their opening statements at the 

2019 Hearing,564 and (ii) challenge the Respondent’s observation that the 

Tribunal majority “did address Claimants’ evidence”.565 These points are 

wrong. 

297 First, the Applicants acknowledge that the Tribunal majority addressed the 

Claimants’ arguments on the alleged link (or lack thereof) between the 

economic negotiations concerning the Roşia Montană License and the 

environmental permitting process, but argue that this was done “in a 

discrete section of the Award”.566 This is beside the point, most sections 

can be considered “discrete” in a 361-page Award. 

298 Importantly, the Applicants do not deny that this section covered more than 

ten pages of the Award and described in detail the facts relating to the 

 
561

 Reply on Annulment, p. 73 et seq. (para. 158 and section III.B.2).  

562
 Memorial on Annulment, p. 83 (fn. 279). 

563
 See Counter-Memorial on Annulment, p. 94 (para. 298). 

564
 Reply on Annulment, p. 78 (fn. 348). 

565
 Reply on Annulment, p. 78 (para. 170). 

566
 Reply on Annulment, p. 78 (para. 169). 
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economic negotiations in 2011 and in 2013.567 The Tribunal majority went 

beyond discussing “only a series of public statements made by 

Government officials from August 2011 through December 2011” as the 

Applicants misleadingly repeat in the Reply.568 

299 Second, the Applicants do not deny that the Tribunal majority referenced 

the Claimants’ “witness testimony and more than two dozen exhibits”, but 

complain that this was done in “a string-cite” at footnote 597 of the Award, 

without any description of the evidence, no discussion of its relevance or 

credibility, and that it was incomplete.569  This complaint is absurd, in 

particular when one reads the footnote together with the related paragraph 

of the Award.570  

300 Furthermore, this “string-cite” refers to specific paragraphs of the 

Claimants’ witness testimony and to specific pages of exhibits, which are 

listed with a description, providing information on the nature (e.g., 

“Government Memorandum”, “Government Mandate”, “ ”, 

“Letter”, “Note on the status of renegotiation in regard to the economic 

clauses of the Agreement signed with Gabriel Resources/RMGC under the 

Roşia Montană mining project”, “

 
567

 Counter-Memorial on Annulment, p. 94 (para. 298). 

568
 Reply on Annulment, p. 78 (para. 169); see, e.g., Award, p. 209 (para. 953) (corroborating 

the content of a statement with an “official internal memorandum from the Minister of the 

Economy to the Prime Minister”), p. 209 (para. 954) (referring to the context where the price 

of gold had increased), p. 210 (para. 958) (noting the lack of evidence of “actual steps […] 

taken to interfere unlawfully with the permitting process […] to frustrate or delay the permitting 

processes unlawfully”), p. 210 (para. 958 first bullet) (referring to the TAC meeting of 

November 2011), p. 210 et seq. (para. 958 second bullet) (referring to “the Parties’ exchange of 

communications and in person discussions on the issue” in 2011 and start of 2012). 

569
 Reply on Annulment, p. 78 (paras. 169-170). 

570
 Award, p. 210 (p. 958 second bullet and fn. 597). This footnote 597 is inserted in support of 

the statement that “In the Parties’ exchange of communications and in person discussions 

on the issue starting from 21 September 2011 and extending to 26 January 2012 with Gabriel’s 

final proposal acceding to the State’s offer but ending there on the eve of Prime Minister Boc’s 

resignation (see paras 119-149 above),[footnote 597] the Tribunal sees no suggestion of any 

improper linking of the issuance of the permit with the renegotiation of the terms of the License 

let alone any inappropriate coercion from Respondent’s side. These communications do not 

suggest that the Government was planning to use its regulatory powers to achieve its 

objectives in the negotiation; instead, they are evidence of a pure negotiating process. In 

particular, one need only look at Gabriel’s detailed offer to the Government about improving 

the economic terms for the State sent on 10 June 2013 where there is no suggestion in this letter 

that it is made under duress or coercion or that Gabriel reserves its rights.” (emphasis added) 
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authors and recipients 

(including State officials, the Respondent’s and the Claimants’ witnesses), 

dates, and content of the exhibits (“

”).571 

301 All of the exhibits cited in this footnote 597 of the Award are also 

mentioned on the slides of the 2019 Hearing to which the Applicants now 

cite.572 There can thus be no dispute that the Tribunal majority did consider 

the “evidence on this key issue”.573  

302 Third, the Applicants complain that the Tribunal majority “failed to 

address the evidence” that showed that the alleged improper linking of 

negotiations and permitting “extended through 2013”.574 This is incorrect: 

as indicated in the Counter-Memorial, the Tribunal majority considered 

evidence post-dating 2011 in this regard.575 

303 The Applicants argue that the two footnotes to which the Respondent 

pointed in support are “not relevant” because they relate to another aspect 

of the decision, namely the Draft Law.576 However, one of the aspects of 

the discussions in relation to the Draft Law was another “renegotiation” of 

the contract between Gabriel Resources, RMGC, and the Government – as 

the Applicants feign to ignore but the Award records in detail.577 Moreover, 

 
571

 Award, p. 211 (fn. 597). 

572
 See para. 296 above. 

573
 See Reply on Annulment, p. 78 (para. 169). 

574
 Reply on Annulment, p. 79 (paras. 172-173) purporting to respond to Counter-Memorial on 

Annulment, p. 94 (para. 298). 

575
 Counter-Memorial on Annulment, p. 94 (paras. 297-298 and references mentioned therein). 

576
 Reply on Annulment, p. 79 (paras. 172-173) referring to Counter-Memorial on Annulment, 

p. 94 (para. 298, fn. 469). 

577
 E.g., Award, p. 272 (para. 1100, point 3b), p. 277 (para. 1107) (“On 27 May 2013,

p. 

277 (para. 1108) (quoting a TAC meeting transcript stating that “we will also make a financial-

economic negotiation of this Project, not only from the point of view of the royalty and of the 

State’s share in this company Roșia Montană Gold Corporation, but also from the point of view 

of other economic-financial aspects that are of particular relevance for the Romanian State. All 
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the Tribunal majority’s analysis is grounded on the Claimants’ own 

evidence.578 In any event, none of these allegations could possibly amount 

to a due process violation. 

304 Therefore, the Tribunal majority did not fail to consider important 

documentary and witness evidence and there was accordingly no departure 

from a fundamental rule of procedure, let alone a serious departure. The 

Applicants in any event continue to fail to show that any such departure 

(quod non), had the potential of causing the Tribunal majority to “reach a 

result substantially different” from the result it reached.579 

3.3.3 There was no due process violation regarding “the lack of any 

decision on the environmental permit or on the Bucium 

applications” 

305 The Applicants maintain that the Tribunal majority “failed to address an 

essential aspect of the claims presented” because it allegedly did “not 

address in any way the lack of any decision in [the] administrative 

procedure[s]” relating to Roşia Montană and to Bucium in relation to their 

principal and alternative claims.580 However, read as a whole, the Award 

 
of these will part of the law that will be submitted to the Parliament for approval.”), p. 278 

(para. 1109) (“On 5 June 2013, 

”), p. 278 (para. 1111) (“On 11 June 2013, 

”), and p. 279 (para. 1113) 

(“On 14 June 2013,

578
 E.g., Award, p. 302 (para. 1136 and evidence cited in fn. 806) (“

”), and p. 303 (para. 

1138 (“Gabriel did advocate in favor of a general law, but since the renegotiated economic 

conditions would be part of the Draft Law, this was obviously not possible. Against this 

background, it cannot be said that Claimants did not support the Draft Law; they were actively 

involved in drafting proposals to be included in the Draft Law, and the Draft Law itself reflects 

Claimants’ proposals on a number of issues.”). 

579
 See para. 194 above; Counter-Memorial on Annulment, p. 89 (para. 281). 

580
 Reply on Annulment, p. 92 et seq. (paras. 209 and 225, section III.C.2). 
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covers all of the points that the Applicants claim were ignored; this claim 

therefore still has no merit.581 

306 In the Counter-Memorial, the Respondent noted as a preliminary point 

regarding the Tribunal majority’s alleged failure to “address the claims 

presented [by Applicants]”, that the claims were “unclear” and “constantly 

evolving”, which the Applicants dispute in the Reply.582 It speaks volumes 

that their attempt to clarify spans some three pages.  

307 They note that “the dissenting arbitrator had no difficulty understanding 

the claims presented” and that the claims were “consistently based […] on 

the same facts throughout the arbitration”,583 which is beside the point. The 

Applicants confirm in the Reply that, following questions from the 

Tribunal after the 2019 Hearing, they clarified their position in the 

Arbitration on the “timing of the State’s breaches” and structured their case 

as a “principal claim”, “first alternative claim” and “second alternative 

claim”.584  

308 Most importantly, the Applicants do not deny that the Tribunal afforded 

them “more than ample opportunity to present their case”.585 

309 In the following sections, the Respondent will show that the Tribunal 

majority did not fail to address the absence of a decision on the 

environmental permit application or on the Bucium Applications and there 

was no due process violation, contrary to the Applicants’ baseless 

assertions. 

No due process violation in connection with the principal claim  

310 The Applicants argue that the Tribunal majority “focused its liability 

decision on what it considered to be the process” and failed to consider the 

 
581

 See Counter-Memorial on Annulment, p. 90 et seq. (paras. 284-295). 

582
  Reply on Annulment, p. 93 et seq. (paras. 211-214 and 220) purporting to respond to 

Counter-Memorial on Annulment, p. 11 et seq. (paras. 40 and 271). 

583
 Reply on Annulment, p. 93 (paras. 211-212). 

584
 Reply on Annulment, p. 93 et seq. (paras. 213-214) (referring to numerous post-hearing 

submissions, including several submissions produced in response to Tribunal questions). 

585
 Reply on Annulment, p. 93 (para. 211) (“to the extent that the Tribunal had questions, it 

posed them to the Parties.”); Counter-Memorial on Annulment, p. 12 (para. 41). 
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“significance” of the absence of any decision on the environmental permit 

application. 586  This is inaccurate as explained in paragraphs 242-243 

above.  

311 The Applicants’ further two arguments on the principal claim can also be 

dismissed for the following reasons. 

312 First, the Applicants mischaracterize the Tribunal majority’s recap of its 

“mandate [not being] to review the merits of a State’s decision”, of which 

they note “there was none”, as evidence that the majority did not consider 

the significance and lawfulness of such absence of decision.587 However, 

and as noted in Section 3.2.3.1 above, in that paragraph the Tribunal 

majority correctly explained that its role was to adjudicate the case “under 

international law; as such, its mandate is not to review the merits of a 

State’s decision by reference to the applicable domestic law”. 588  This 

finding is uncontroversial.589 The Applicants accept in the Reply that the 

BIT standards constituted the relevant measure, not Romanian law as they 

argue in relation to the excess of powers claim.590 

313 Yet, the Applicants acknowledge that the Parties had opposing theories in 

the Arbitration and disputed “why those administrative procedures were 

never completed”. They contrast this with the undisputed “fact that these 

[…] procedures were not completed”.591 This distinction is splitting hairs; 

the Applicants do not explain how the Tribunal majority would have 

considered the Parties’ disputed positions on the reasons without 

considering the absence of any decision. In any event, the Tribunal 

majority did consider the latter as explained in section 3.2.3.1 above.592 

 
586

 Reply on Annulment, p. 95 et seq. (paras. 215). 

587
 Reply on Annulment, p. 95 et seq. (para. 216). 

588
 Award, p. 201 (para. 945). 

589
 See paras. 236-237 above. 

590
 Reply on Annulment, p. 96 (para. 217); see paras. 249 and 264 above. 

591
 Reply on Annulment, p. 96 (para. 217) (emphasis added). 

592
 See also paras. 251 and 263 above; Award, p. 239 (paras. 980-981). The Applicants here 

also misleadingly narrow the scope of the Tribunal’s analysis when they summarize the Tribunal 

majority’s analysis on liability as being “focused […] on what it considered to be the process, 

which it characterized as the reasonableness of the debates that occurred during TAC meetings 
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314 Second, in relation to the Tribunal majority’s conclusion that there was no 

obligation for the State to issue the environmental permit, the Applicants 

acknowledge the Tribunal majority’s findings that there remained 

unresolved matters in November 2011 and that nothing in the subsequent 

TAC meetings had been improper.593 

315 They nevertheless argue that the Tribunal majority did not conclude 

“whether the Government should have taken a decision […] after 

November 2011” and did not “address the significance of the lack of any 

decision or explanation after the last TAC meeting held in 2015.” 594 

However, as already explained, the Tribunal majority did consider matters 

that were not resolved by 2013 or even later.595 

No due process violation in connection with the Tribunal 

majority’s assessment of post-2013 events as part of the principal 

and first alternative claim  

316 The Applicants recall in the Reply that the principal and first alternative 

claims arose out of the alleged “definitive and permanent rejection of the 

Projects in 2013” following its “political rejection”. 596  While the 

Applicants do not dispute that events that took place after 2013 were 

outside the scope of their claim and were not “part of the alleged 

‘breach’,”597 they complain that the Tribunal nevertheless did not address 

them. In the Reply, they misleadingly state that the Tribunal majority noted 

that “several” post-2013 events did not fall within the scope of the first 

alternative claim, and refer to paragraphs of the Award dealing with issues 

unrelated to the decision on the environmental permit application (namely, 

the recapitalization of RMGC and tax and audit investigations).598 Yet, the 

 
that were held.” As explained above, the Award covers more than an assessment of the TAC 

meetings. Reply on Annulment, p. 95 et seq. (paras. 215-216), see paras. 246-248 above. 

593
 Reply on Annulment, p. 96 (para. 218).  

594
 Reply on Annulment, p. 96 (para. 218).  

595
 See para. 253 above referring to Award, p. 240 et seq. (paras. 982 and 1243). 

596
 Reply on Annulment, p. 96 et seq. (para. 219). 

597
 See Counter-Memorial on Annulment, p. 93 (paras. 293-294) (recalling that the Claimants 

had clarified that “the post-2013 events were not ‘part of the alleged breach’”). 

598
 Reply on Annulment, p. 96 et seq. (para. 219, fn. 425) referring to Award, p. 315 et seq. 

(paras. 1193-1194). 
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Applicants continue to ignore the more relevant finding that, in any event, 

there was “no evidence ‘of a connection’ between the post-2013 events and 

the rejection of the Draft Law”.599 

317 In sum, the Applicants wrongly conclude that the Tribunal majority 

“simply never addressed” the Claimants’ arguments that the post-2013 

events “were relevant to show that Romania had rejected and abandoned 

the Projects”.600 They simply disagree with the decision. 

No due process violation in connection with the second alternative 

claim 

318 The Applicants claim that the Tribunal majority did not consider the 

alleged failure of State authorities “to complete the EP process for Roşia 

Montană”. 601  They make the same fallacious arguments as the ones 

addressed in paragraphs 237-239 and 262-263 above when they point to 

the Tribunal majority’s alleged failure to “address the claim”, including the 

claim that the procedure “stopped without explanation”,602 which is wrong. 

319 In addition, the Applicants challenge the Respondent’s explanation that the 

absence of decision can be explained by the fact that “issues remained 

unsolved” in 2011, 2013, and subsequently.603  While they acknowledge 

“one example” discussed at a TAC meeting of 2014, they allege it is 

insufficient to conclude that the Tribunal “address[ed] the claim” – in their 

view, the Tribunal majority failed to address the reasons why any such 

unsolved issues were not dealt with subsequently.604 The Applicants are 

impermissibly seeking a (re)assessment of the evidence presented in the 

Arbitration, which is outside the Committee’s mandate. Moreover, and in 

any event, they misrepresent the Tribunal majority’s findings regarding 

outstanding issues, including those at the time of the 2014 TAC meeting, 

 
599

 Award, p. 317 (para. 1198); Counter-Memorial on Annulment, p. 93 (para. 294). 

600
 Reply on Annulment, p. 97 (para. 219); see para. 238 above. 

601
 Reply on Annulment, p. 97 (paras. 220-221). 

602
 Reply on Annulment, p. 97 et seq. (paras. 220-221 and 223). 

603
 Reply on Annulment, p. 97 et seq. (para. 221) purporting to respond to Counter-Memorial 

on Annulment, p. 91 (para. 287). 

604
 Reply on Annulment, p. 97 et seq. (para. 221) referring to Award, p. 328 (para. 1235). 
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which explain the absence of any decision on the environmental permit 

application.605 

320 The Applicants also disregard the Claimants’ public disclosures of 2014 

which listed outstanding issues and the Tribunal majority’s detailed list of 

examples showing that “the Project continued to progress in various 

respects after September 2013”.606 

321 In sum, although the Applicants repeatedly invoke a “failure to address” a 

“central basis for liability”, this position stands at odds with the Award’s 

express reasoning. By persisting in their narrative that the permitting 

process “stopped without explanation”, the Applicants overlook the 

Tribunal majority’s determination that unresolved issues remained pending 

before the competent authorities. 607  The Applicants do not attempt to 

engage with this finding, as this touches on the Tribunal’s assessment of 

evidence which falls outside the scope of these annulment proceedings. 

However, the Applicants’ repetition of these baseless assertions masks 

their disagreement with the Tribunal majority’s factual and legal 

evaluations and demonstrates further that their challenge does not seek to 

address any genuine omission on the part of the Tribunal majority.608 

 
605

 Award, p. 328 (paras. 1234-1235) (“at the first TAC meeting in 2014 […], it was made clear 

that the Draft Law could not interfere with the independent TAC process, which had been on 

hold but was now continuing. The TAC President emphasized that there continued to be 

disagreement among experts on environmental issues.”) (emphasis added). 

606
 Award, p. 328 et seq. (para. 1237) (“On 02 April 2014, a TAC meeting was held to discuss 

the issues noted following the hearings and field trips in the Report on the Draft Law […]. 

During that meeting, a briefing was delivered on behalf the Ministry of Culture regarding the 

process for the Archaeological Discharge Certificate no. 9/2011. The […] TAC met again on 

24 July 2014, in a meeting which addressed the opportunity to perform an independent study 

on the permeability of the bottom of the TMF situated on Corna Valley, taking into account 

the recommendations included in the report on the Draft Law […] the TAC member authorities 

were asked for points of view and suggestions regarding the requirements which should be 

included in such a study […]), and p. 329 et seq. (para. 1239) (listing events in 2014-2019). 

607
 See para. 250 and fn. 484 above. 

608
 See Award, p. 240 et seq. (paras. 1305-1307). 
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No due process violation in connection with the Bucium 

Applications 

322 The Applicants maintain that the Tribunal majority failed to consider the 

lack of decision on the Bucium Applications, as part of the second 

alternative claim. 609  While the Respondent referred in the Counter-

Memorial to the Tribunal majority’s conclusion that the applications had 

not been mishandled, or subject to delay or misconduct, the Applicants 

argue that those were conclusions under the principal claim.610 However, 

the Applicants disregard the Tribunal majority’s express reference – when 

dealing with the second alternative claim (as well as the first alternative 

claim) – to its findings under the principal claim.611 

323 The Applicants suggest that the Tribunal majority did not adequately 

consider post-2013 events in the context of the second alternative claim in 

relation to Bucium.612 In support, they note that this claim focused on the 

issue whether conduct post-dating 2013 breached the BITs, whereas in 

their view the Tribunal majority “improperly considered only conduct 

leading up to September 9, 2013” as part of the principal claim.613 Both 

points are incorrect. The Tribunal majority referred to post-2013 events 

when summarizing the facts, on which it relied when assessing the 

principal, first and second alternative claims in relation to Bucium.614 In 

addition, and to recall, the Claimants argued in the Arbitration that for the 

 
609

 Reply on Annulment, p. 97 et seq. (paras. 220 and 222). 

610
 Counter-Memorial on Annulment, p. 91 et seq. (paras. 288-289); Reply on Annulment, p. 

98 (para. 222). 

611
 Award, p. 307 et seq. (paras. 1161-1169) (as part of the principal claim), and p. 315 et seq. 

(paras. 1192 and 1215) (indicating “see para. 1163” and “see paras. 1160 and 1161 et seq.” 

respectively). 

612
 Reply on Annulment, p. 98 (paras. 222-223). 

613
 Reply on Annulment, p. 98 (para. 222). 

614
 Award, p. 306 (para. 1150) (referring to para. 198) (noting that the “Bucium applications 

are still pending”), p. 307 (paras. 1157-1160) (referring to exchanges between RMGC and 

NAMR in 2014-2016), p. 308 (para. 1163 penultimate paragraph) (referring to a communication 

in 2014), and p. 309 (fn. 830) (referring to a NAMR decision, a TAC meeting, and the 

Parliamentary Special Commission Report, all dated 2013). 
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principal and first alternative claims, “events after 2013 are not considered 

part of the alleged ‘breach’”.615 

324 The Applicants also reiterate their complaint that the Tribunal majority 

allegedly “failed to address Claimants’ claim that the lack of any decision 

[…] on the Bucium Applications breached the BITs.”616 They now appear 

to formulate this argument only in connection with the second alternative 

claim.617 As noted immediately above, the fact that the applications were 

still pending (i.e., that no decision had been issued) was one of the post-

2013 facts considered by the Tribunal majority.618 The Tribunal majority 

nevertheless recorded the Claimants’ argument that the Tribunal “may” 

rely “as well” on the “failure since March 2015 to take any action” on the 

Bucium Applications.619 And in its analysis of the second alternative claim, 

the Tribunal majority referred to its findings under the first alternative 

claim,620 including that:  

“there is no evidence of a connection between what is alleged to 

have occurred with the Bucium Licence […] and the decision of the 

Parliament to reject the Draft Law, as well [as] the ‘statements’ 

made by politicians about the fate of [the] Draft Law or the Project 

on 9 September 2013.”621 

325 The Tribunal majority found that “the culminative effect of these disparate 

acts does not rise to the level of a breach of the FET standard or other 

obligation under the […] BITs” and stated that it “cannot conclude that 

there has been a breach of any of the provisions of the [BITs].”622 Against 

this backdrop, the Applicants’ allegation that the Tribunal majority “failed 

 
615

 Award, p. 200 (para. 941) and p. 312 et seq. (para. 1181 third bullet); see also para. 316 

above. 

616
 Reply on Annulment, p. 98 (para. 223). 

617
 Reply on Annulment, p. 98 (paras. 222-223). 

618
 See fn. 614. 

619
 Award, p. 319 et seq. (paras. 1207 and 1213). 

620
 Award, p. 321 (para. 1215). 

621
 Award, p. 317 (para. 1198) (underlined in original). 

622
 Award, p. 317 (paras. 1198-1200). 
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to consider the post-2013 events […] together with all the prior conduct, 

rather than in isolation”623 rings hollow. 

*** 

326 In sum, the Applicants are recasting their criticisms regarding the outcome 

of the Award in the guise of a “fail[ure] to address this essential aspect of 

the claims presented”.624 By claiming that the Tribunal majority left the 

matter “silent”, instead of assessing whether the “circumstance was 

lawful” that no decision was issued for Roşia Montană and Bucium,625 the 

Applicants are arguing in substance that the Tribunal should have 

determined whether the Romanian authorities acted lawfully under 

domestic administrative and environmental law – i.e., whether they should 

have issued a decision accepting or denying the environmental permit and 

the Bucium Applications. As noted above, that question – what the 

authorities ought to have decided under Romanian law – is precisely the 

kind of merits review that the Tribunal majority correctly declined to 

undertake.626  The Applicants’ attempt to appeal these findings must be 

rejected. 

327 It follows that there was no departure from a fundamental rule of 

procedure, let alone a serious departure, in connection with the Tribunal 

majority’s assessment of the Roşia Montană and Bucium permitting 

processes. 

3.3.4 There was no due process violation regarding Mr. Ponta’s 

evidence and the Tribunal did not deny the Applicants’ right 

to cross-examine him 

328 The Applicants maintain that the Tribunal majority “seriously departed 

from fundamental rules of procedure in the way it approached Mr. Ponta’s 

evidence”, namely by (i) “fail[ing] to engage with or even mention Prime 

Minister Ponta’s video-recorded admission of liability on national 

television in September 2013” (Exhibit C-437 in the Arbitration) and 

 
623

 Reply on Annulment, p. 98 (para. 223). 

624
 Reply on Annulment, p. 99 (para. 225). 

625
 Reply on Annulment, p. 95 et seq. (para. 216). 

626
 See paras. 235 and 249 above. 
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(ii) admitting into the record “a lengthy witness statement”. 627  As 

previously explained and further explained below, these arguments are 

void of any merit.628 

3.3.4.1 The Tribunal majority considered the statements made by 

Mr. Ponta on national television (Exhibit C-437) 

329 The Applicants continue to wrongly claim that the Tribunal majority 

“failed to engage with” a statement made by Mr. Ponta during a televised 

interview (Exhibit C-437) and continue to mischaracterize and give undue 

weight to one sentence in that interview.629 

330 However, as explained in the Counter-Memorial and in the following 

paragraphs, the Tribunal majority considered this and many other public 

statements of Mr. Ponta and others, before saying that it “[could not] 

conclude that there ha[d] been a breach of any of the provisions of the 

[BITs].”630  

331 First, the Applicants acknowledge in the Reply that the Tribunal majority 

“referred to and quoted” this 23-page exhibit in the Award.631 It relied on 

this exhibit to illustrate how politicians publicly explained the reasons for 

involving Parliament with the Project in 2013.632  

 
627

 Reply on Annulment, p. 101 et seq. (para. 233, section III.D). 

628
 Counter-Memorial on Annulment, p. 94 et seq. (paras. 299-308). 

629
 Reply on Annulment, p. 103 et seq. (paras. 237-243). The Respondent does not agree with 

the Applicants’ characterization of this press statement/interview as a “video-recorded 

admission of liability on national television in September 2013”. This evidence was in any event 

addressed by both Parties in the Arbitration and in turn by the Tribunal majority. See para. 339 

below. 

630
 Award, p. 305 (paras. 1146-1148) (for the principal claim) and p. 316 (paras. 1196 and 1200) 

(for the first alternative claim). 

631
 While the Applicants referred in the Memorial to two quotes from this exhibit, in the Reply 

they only allege that one of them was allegedly disregarded by the Tribunal majority. The other 

quote indeed figures verbatim in the Award as the Respondent pointed out. Memorial, p. 49 

(paras. 115f. and 213); Reply on Annulment, p. 103 (para. 237); Counter-Memorial on 

Annulment, p. 5 et seq. (paras. 22 and 299). 

632
 E.g., Award, p. 302 (para. 1135). This paragraph in the “analysis” section follows over 30 

pages of “facts”, referring to and quoting dozens of public statements made at the time of the 

drafting of the Draft Law and then its submission to Parliament. 
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332 Second, although the Applicants reproach the Tribunal majority for not 

specifically referring to a particular passage from this interview (in which 

Mr. Ponta used the term “nationalization”), the Tribunal majority need not 

have done so.633  

333 Third, the Applicants disregard how the Award quotes verbatim other 

statements Mr. Ponta made during other interviews and which are similar 

to this particular passage. 634  However, the Applicants do not mention 

those, nor do they explain why the passage they singled out would have 

led the Tribunal majority to adopt a different position (i.e., why it would 

be outcome determinative). 

334 The Tribunal majority indeed analyzed Mr. Ponta’s many statements in 

Exhibit C-437 and similar exhibits and found:  

“as to Prime Minister Ponta’s conflicting statements on the Project, 

it is recalled that Prime Minister Ponta made various statements 

on the vote against the Draft Law and on the implications of a 

negative vote. The question is whether Prime Minister Ponta 

wrongfully tainted the parliamentary process or the permitting 

procedure more generally. Based on the above, as well as the fact 

that the process resumed following the rejection of the Draft Law, 

there is no evidence of such tainting. In fact, while there were 

many comments to the effect that the rejection of the Draft Law 

 
633

 Reply on Annulment, p. 103 (paras. 237-238) purporting to respond to Counter-Memorial 

on Annulment, p. 94 (para. 299 and fn. 472).  

634
 E.g., Award, p. 284 (para. 1119) (quoting Exhibit C-460) (“On 5 September 2013, Prime 

Minister Ponta stated the following: I was obligated, under the law, and I am trying to explain 

this to those who want to hear me, that under the current law I had to give approval and the 

Roșia Montană Project had to start. They have met all the conditions required by the law. 

Precisely because I considered that I should not do this, I sent the law to Parliament to submit 

it to a real debate. That’s the situation and this is why, had I done absolutely nothing, I would 

have then had to pay I don’t know how many billions in compensation to the company in 

question. I don’t want to pay from your money, from the taxpayer’s money, compensation for 

contracts concluded starting with 1998. I want the decision to be made by the Parliament.”) 

(underlined and italics in original) and p. 289 (para. 1123) (quoting Exhibit C-872 and 

mentioning other statements made on television) (“The most critical thing for me was that 

this vote be given by Parliament, as there will obviously be lawsuits, and I do not want 

that the Government or the ministers, we, be held accountable for contracts and 

commitments undertaken by Mr. Băsescu and the previous governments.”) (emphasis in 

original). 
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would mean the rejection of the Project, there were many other 

statements to the contrary as well.”635 

335 The Tribunal majority assessed the weight to give to these statements: 

“In any case, the Tribunal cannot infer too much from these 

statements. There are two reasons for this: First, although Victor 

Ponta as Prime Minister had submitted the approval of the Project 

to the Parliament, he was also a Member of Parliament and a 

political party and was entitled to express his opinion in that 

capacity when voting in Parliament. Second, the rejection of the 

Draft Law meant that the Project would not reflect the renegotiated 

environmental, economic, cultural and other conditions; instead, 

the Project and the permitting process would continue on the basis 

of the original conditions reflected in the Roşia Montană License, 

which were obviously less favourable to the Government.”636 

336 The Applicants also ignore the following passage: 

“The Tribunal reiterates its considerations above (see paras 1134 et 

seq.): […] there is no evidence that the entire process leading to the 

rejection of the Draft Law was tainted by an abuse of power or 

conspiracy to undermine Claimants’ investments. Politicians say 

what they want to say in interviews with the media; what is 

more important is how the State in its various manifestations 

actually treated the Project.”637 

337 The Tribunal majority thus decided not to infer too much from Mr. Ponta’s 

statements and deemed it more important to focus on the State’s treatment 

of the Project.  

 
635

  Award, p. 305 (para. 1146) (emphasis added). This paragraph of the Award does not 

reference any specific exhibit but is found in the “analysis” section immediately following the 

“fact” section in which Exhibit C-437 and other similar interviews are quoted. 

636
 Award, p. 305 (para. 1147) (underlined in original, emphasis added). 

637
 Award, p. 316 (para. 1196 second bullet) (referring to paras. 1134 et seq. where Exhibit C-

437 is cited) (emphasis added). The Applicants refer to the first bullet of this paragraph in a 

different context (when discussing the influence of “politics”). See Reply on Annulment, p. 87 

(fn. 381). 
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338 In any event though, as the Applicants acknowledge in the Reply,638 it is 

not for the Committee to reassess the relevance of the evidence that was 

assessed by the Tribunal. 

339 Fourth, the Applicants’ attempts to purportedly clarify “the meaning of 

Mr. Ponta’s statements” are wholly improper and have no place in 

annulment proceedings.639 The Parties made submissions in the Arbitration 

regarding this exhibit and related evidence.640 The Claimants’ right to be 

heard was respected. As shown above, the Tribunal majority considered 

that evidence. 

340 In any event, for the sake of completeness, on substance, the Respondent 

notes that: 

i) The Applicants do not meaningfully contest the Respondent’s 

observation that Exhibit C-437 “does not comprise any recognition that 

a nationalization had occurred.641  

ii) A plain reading of the relevant excerpt shows that Mr. Ponta was 

describing the possible consequences if the Project were rejected.642 

The Project was, however, not rejected.643 

341 Finally, even if the Tribunal majority had not expressly referred to Exhibit 

C-437 (quod non), as previously noted, an applicant bears the burden of 

 
638

 Reply on Annulment, p. 103 (para. 239). 

639
  Reply on Annulment, p. 103 et seq. (paras. 239 and 241-243) purporting to respond to 

Counter-Memorial on Annulment, p. 4 (para. 22). They also wrongly challenge the 

Respondent’s description in the Counter-Memorial of a specific quote from Mr. Ponta’s 

interview. However, the excerpt makes clear that Mr. Ponta referred to the European 

Commissioner’s statement in his interview. The accuracy of the latter’s statement is irrelevant, 

where the Respondent does not argue that Mr. Ponta rightly or wrongly referred to, or relied on 

it. 

640
 See, e.g., Claimants' Memorial in the Arbitration dated 30 June 2017, p. 211 et seq. (paras. 

488-491 and 833); Respondent's Counter-Memorial in the Arbitration, p. 131 et seq. (paras. 

346-347); Respondent's Rejoinder in the Arbitration, p. 163 (paras. 511-512); Claimants' 

Responses to Questions Presented by the Tribunal in PO27 dated 11 May 2020, p. 2 et seq. 

(paras. 5, 50 and 191); Claimants' First Post-Hearing Brief dated 18 February 2021, p. 108 et 

seq. (para. 258); and fn. 642 below. 

641
 Counter-Memorial on Annulment, p. 6 (para. 22); Reply on Annulment, p. 105 (para. 242). 

642
 See, e.g., Respondent's Second Post-Hearing Brief in the Arbitration dated 23 April 2021, 

p. 66 (para. 146 third bullet); Reply on Annulment, p. 105 (para. 242). 

643
 See para. 239 above. 
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proving that the tribunal failed to consider evidence that was “outcome-

determinative”, not just any “evidence presented by a party”.644 Moreover, 

even if a specific exhibit was not “discuss[ed] in detail” in an award, there 

is no reason for annulment where it can be “reasonably inferred” from the 

award that the tribunal had considered the evidence.645 Here, the Tribunal 

majority not only expressly referred to Exhibit C-437, but also engaged 

with specific statements made by Mr. Ponta which are similar to the one to 

which the Applicants refer. 

3.3.4.2 The Tribunal did not deny the Applicants’ right “to confront 

material adverse testimony in cross-examination” 

342 The Applicants continue to characterize as a “serious due process 

violation” the Tribunal’s alleged failure to exclude from the record 

Mr. Ponta’s witness statement while the Claimants “were denied the 

opportunity to cross-examine him.”646  

343 The Applicants, however, do not dispute the following key points: 

i) It was within the Tribunal’s power to decide whether Mr. Ponta’s 

statement was admissible.647  

ii) The admission of Mr. Ponta’s witness statement (in circumstances 

where he could not appear at the Hearing) was done “in accordance 

with the procedural rules”, specifically POs Nos. 1 and 23 and ICSID 

Rule 34(1).648  

iii) The Tribunal majority did not rely on Mr. Ponta’s statement in the 

Award (nor the dissenting arbitrator in the dissent).649 

 
644

 See para. 293 above.  

645
 See para. 290 above; Counter-Memorial on Annulment, p. 90 (para. 282). 

646
  Reply on Annulment, p. 106 (para. 244). They furthermore now seek to lend great 

importance to his witness statement. Reply on Annulment, p. 109 (para. 251). 

647
 Reply on Annulment, p. 108 (para. 249); Award, p. 59 (para. 349). 

648
 Reply on Annulment, p. 106 et seq. (para. 246) (describing the procedure leading to the 

Tribunal’s admission of the witness statement); Counter-Memorial on Annulment, p. 95 et seq. 

(para. 302) (on the procedure) and p. 96 (paras. 302v. and 304) (on the admissibility of the 

statement). 

649
 Counter-Memorial on Annulment, p. 96 (paras. 305 and 308). 
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iv) The Applicants had the opportunity to submit rebuttal evidence to 

respond to Mr. Ponta’s evidence – but chose not to do so.650 

v) There is a difference between the admissibility of evidence and the 

assessment of its probative value.651 

344 In the Reply, the Applicants argue that it is “commonly accepted that it is 

a basic due process violation to accept testimony into the record” when it 

cannot be tested at the hearing.652 However, none of the sources they cite 

support that argument: 

i) The Applicants’ reliance on the IBA Rules on the Taking of Evidence 

in International Arbitration (“IBA Rules”) is misplaced.653  The IBA 

Rules do not provide that a tribunal shall not admit testimony into the 

record in such circumstances, but rather, that a tribunal “shall 

disregard any witness statement” if the witness fails to appear at the 

hearing without a valid reason – which is precisely what the Tribunal 

majority did.654 

ii) The ICSID awards on which the Applicants rely also do not support 

their position. 655  Those tribunals recalled that under Arbitration 

Rule 34(1), ICSID tribunals have “the power to decide on the 

admissibility of any evidence adduced and on its probative value 

whenever deemed appropriate by the Tribunal”. 656  In Metalpar v. 

Argentina, the tribunal concluded that it could not “base its decision on 

the facts and conclusions that [the claimants’] witnesses and experts 

would have allegedly proved”, as the claimants decided “for reasons 

 
650

 Counter-Memorial on Annulment, p. 97 (para. 307). The Applicants also do not deny that 

the Claimants were allowed to raise on cross-examination with their own witnesses rebuttal 

points to respond to the statement of Mr. Ponta. 

651
 Counter-Memorial on Annulment, p. 97 (para. 308). 

652
 Reply on Annulment, p. 107 (para. 247). 

653
 Reply on Annulment, p. 107 (fn. 471); Procedural Order No. 1 dated 26 August 2016, at 

RA-91, p. 10 (para. 15.11 “The parties and the Tribunal are not bound, but shall be guided as 

appropriate by Articles 3 and 9 of the IBA Rules”). 

654
 Reply on Annulment, p. 107 (fn. 471) quoting IBA Rules on the Taking of Evidence in 

International Arbitration, at AL-88, p. 20 (of the PDF) (p. 11 of the original) (Article 4(7)). 

655
 Reply on Annulment, p. 107 (fn. 471). 

656
 See Metalpar S.A. and Buen Aire S.A. v. Argentina, ICSID Case No. ARB/03/5, Award dated 

6 June 2008, at AL-92, p. 13 (para. 51). 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

128 

unknown to the Tribunal” not to present any of the witnesses and 

experts.657 In Gemplus v. Mexico, the tribunal noted that it had “placed 

no reliance upon” a witness statement in its award.658 Finally, in LG&E 

v. Argentina, the claimants submitted new witness evidence with their 

post-hearing submissions, despite the tribunal’s decision that no new 

evidence would be admitted. The tribunal therefore concluded that it 

could not consider the new evidence submitted “after the cut-off 

date”.659  None of these tribunals, however, decided (i) not to admit 

such witness evidence on the record, or (ii) to strike statements after a 

witness failed to appear at the hearing. Instead, in exercising their 

powers under the ICSID Arbitration Rules, these tribunals decided not 

to rely on those witness statements in their awards, which is precisely 

what the Tribunal majority did here. 

iii) The publications on which the Applicants rely support the 

Respondent’s position. As one of their new legal authorities explains: 

“The approach most often used in modern practice was 

summarised by one well-experienced international tribunal as 

follows: “if a witness whose statement has been submitted by a 

party and whose examination at the Hearing has been requested by 

the other Party, does not appear at the Hearing, his statement will 

not be taken into account by the Tribunal. A Party may apply 

with reasons for the exception from that rule.”660 

 
657

 Metalpar S.A. and Buen Aire S.A. v. Argentina, Award dated 6 June 2008, at AL-92, p. 38 

(para. 153). 

658
 Gemplus S.A., et al. v. Mexico, ICSID Cases Nos. ARB(AF)/04/3 and ARB(AF)/04/4 dated 

16 June 2010, at AL-94, p. 21 et seq. (para. 1-27). 

659
 LG&E Energy Corp., et al. v. Argentina, Award, ICSID Case No. ARB/02/1 dated 25 July 

2007, at AL-95, p. 26 et seq. (paras. 94-95 and 68). 

660
 N. O’Malley, Rules of Evidence in International Arbitration, 2012, at AL-90, p. 126 (para. 

4.50) (emphasis added) (quoting from Chevron v. Ecuador). The Applicants misleadingly quote 

five words from a sentence that refers only to expert evidence and does not mention witness 

evidence anywhere (which is instead addressed in a different chapter). The other sources on 

which the Applicants rely discuss only commercial arbitration. See M. Rubino-Sammartano, 

Breach of Due Process, International Arbitration Law and Practice (3rd ed. 2014), at AL-89 

(discussing commercial arbitration and the importance of the applicable law and institutional 

rules as there can be wide differences when it comes to witness testimony and a tribunal’s 

approach to examination at the hearing); M. S. Kurkela and S. Turnunen, Due Process in 

International Commercial Arbitration (2d ed. 2010), at AL-91. 
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345 In the Reply, the Applicants continue to rely on the Pey Casado annulment 

decision for their proposition that mere “admission of witness evidence” 

without cross-examination violates due process. 661  As the Applicants 

admit, Pey Casado did not even involve a witness, but rather the claimant 

himself who did not submit any witness statement in the proceeding but 

made certain oral statements at the hearing without being subject to cross-

examination.662  

346 Unlike in the present case, in Pey Casado the tribunal did cite those 

statements in its award, and therefore the applicants argued that the 

tribunal’s reliance on oral statements that had not been tested at the hearing 

violated due process. The ad hoc committee found that, while the tribunal 

had relied on the claimant’s oral statement, it also relied on other evidence 

to support most of its findings on jurisdiction. 663  Ultimately the Pey 

Casado ad hoc committee did not find any “serious” departure from a 

fundamental rule of procedure, because even though the tribunal included 

a few references to that oral evidence in the award, these were “not out-

come determinative”.664  

347 Finally, the Applicants provide three examples to show that the “Tribunal 

itself recognized the importance of cross-examination of witnesses”:665 

i) In Procedural Order No. 23, the Tribunal indicated that only a witness 

statement (not a declaration) of Mr. Ponta would be accepted to the 

record. The Applicants emphasize the Tribunal’s comment in this 

Procedural Order that the exclusion of a “declaration” was in line with 

its previous refusal of testimony from non-disputing parties because 

they would not be cross-examined.666 However, non-disputing parties 

do not benefit from the same rights as the parties and the rules on 

 
661

 Reply on Annulment, p. 108 (paras. 249-250). 

662
 Reply on Annulment, p. 108 (para. 250). 

663
 Victor Pey Casado v. Chile (I), Decision on the Application for Annulment of the Republic 

of Chile, ICSID Case No. ARB/98/2, at AL-11, p. 148 (paras. 301-308). 

664
 Victor Pey Casado v. Chile (I), Decision on Annulment dated 18 December 2012, at AL-11, 

p. 152 (para. 313). 

665
 Reply on Annulment, p. 107 et seq. (para. 248). 

666
  Reply on Annulment, p. 108 (para. 248) referring to Procedural Order No. 23 dated 6 

September 2019, at A-167, p. 9 et seq. (paras. 44-45). 
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witness evidence do not apply to them; as a result, they cannot appear 

at the hearing and thus cannot be cross-examined.667 

ii) The Applicants note that “over the Claimants’ objection, the Tribunal 

allowed the Respondent to produce additional documents after the 

Rejoinder” 668  which would be “necessary for the meaningful 

examination” of witnesses. However, both Parties were given – and 

made use of – the opportunity to submit rebuttal evidence.669 

iii) The Applicants point to the Respondent’s request to extend the duration 

of the 2019 Hearing to ensure sufficient time for the proper 

examination of the witnesses and experts; this was to both Parties’ 

benefit in light of the numerous witnesses and experts to be examined. 

*** 

348 For the reasons set out above and in the Counter-Memorial, the Applicants’ 

arguments have no merit. None of the alleged failures to address claims or 

evidence amounts to a departure of a fundamental rule of procedure, let 

alone a serious departure, which would warrant any annulment pursuant to 

Article 52(1)(d). 

3.4 The Tribunal Majority Adequately Stated the Reasons for the 

Award 

349 In the Reply, the Applicants wrongly maintain that the Award should be 

partially annulled on the basis of Article 52(1)(e) because the Tribunal 

allegedly failed to state reasons as follows: 

˗ “why it disregarded Claimants’ contract rights under Romanian law” 

and “why it did not consider Claimants’ evidence persuasive”;670  

 
667

 See Procedural Order No. 19 dated 7 December 2018, at A-147, p. 8 (para. 42) (“the [non-

disputing parties’] request to participate in the Hearing is excluded by the BIT and Section 24.5 

of PO 1”); Procedural Order No. 1 dated 26 August 2016, at RA-91, p. 16 (para. 24.5). 

668
 Reply on Annulment, p. 108 (para. 248). 

669
 See Counter-Memorial on Annulment, p. 97 (para. 307 (ii)). 

670
 Reply on Annulment, p. 73 et seq. (para. 158). 
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˗ “for disregarding the lack of any decision on the Roșia Montană 

Environmental Permit or on the Bucium Applications”;671 and 

˗ “impermissibly substitute[d] equitable considerations for legal 

analysis”.672 

350 None of these arguments justify annulling any portion of the Award as 

already explained in the Counter-Memorial and in the following sections. 

3.4.1 The Applicants do not rebut the Respondent’s explanations on 

the legal standard 

351 It is undisputed that this annulment ground has been described as a 

“minimum requirement”, 673  which is satisfied as long as the reasons 

“enable[] one to follow how the tribunal proceeded from Point A to Point 

B and eventually to its conclusion, even if it made an error of fact or 

law.”674 Provided the reasons can be followed, the quality of those reasons 

is irrelevant; even incorrect or unpersuasive reasons do not warrant 

annulment. 675  Only “contradictory”, “unintelligible” or “frivolous” 

reasons can warrant annulment.676  

352 Ad hoc committees have warned that “more than with the other grounds 

for annulment, a review of an award’s reasoning creates the danger of 

 
671

 Reply on Annulment, p. 99 (heading III.C.3). 

672
 Reply on Annulment, p. 109 (heading III.E). 

673
 Counter-Memorial on Annulment, p. 98 (para. 311) referring to MINE v. Guinea, ICSID 

Case No. ARB/84/4, Decision on the Application for Partial Annulment of the Arbitral Award 

dated 6 January 1988, at AL-1, p. 105 (para. 5.09). 

674
 Counter-Memorial on Annulment, p. 98 et seq. (paras. 311-312); MINE v. Guinea, Decision 

on Partial Annulment dated 6 January 1988, at AL-1, p. 105 (para. 5.09), Hydro Energy 1 S.à.r.l. 

and Hydroxana Sweden AB v. Kingdom of Spain, ICSID Case No. ARB/15/42, Decision on 

Application for Annulment of Mar. 20, 2023, at AL-68, p. 148 (para. 400); Cube Infrastructure 

Fund SICAV et al. v. Kingdom of Spain, Decision on Annulment dated 28 March 2022, at RAL-

55, p. 100 (para. 317). 

675
 See Counter-Memorial on Annulment, p. 100 (paras. 316 et seq.); Compañía de Aguas del 

Aconquija S.A. and Vivendi Universal S.A. S.A. and Vivendi Universal v. Argentine Republic, 

ICSID Case No. ARB/97/3, Decision on Annulment, at AL-78, p. 118 (para. 64). 

676
 See Counter-Memorial on Annulment, p. 99 et seq. (paras. 315, 316, 318, and 319); Alapli 

Elektrik B.V. v. Republic of Turkey, Decision on Annulment dated 10 July 2014, at RAL-54, p. 

57 (para. 202). See also Cube Infrastructure Fund SICAV et al. v. Kingdom of Spain, Decision 

on Annulment dated 28 March 2022, at RAL-55, p. 101 (para. 321). 
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crossing the line of an appeal”.677  As the Applicants’ legal authority 

MINE v. Guinea confirmed, “[t]he adequacy of the reasoning is not an 

appropriate standard of review” under Article 52(1)(e), as it would draw 

the Committee “into an examination of the substance of the tribunal’s 

decision” which is excluded by Article 53 of the Convention.678 

353 The Applicants rely on the TECO v. Guatemala annulment decision to 

claim that “annulment may be warranted on this ground where reasons 

given are ‘insufficient from a logical point of view to justify the tribunal’s 

conclusion.’”679 However, they fail to note the ad hoc committee’s further 

observation that:  

“Insufficiency of reasons is not a ground for annulment where a 

tribunal did not explain why it rejected arguments, evidence or 

authorities that were not relevant or necessary for its analysis. 

Similarly, insufficiency of reasons does not warrant annulment 

if the tribunal did not address every argument, piece of 

evidence or authority in the record.”680  

354 The ad hoc committee in Teinver v. Argentina agreed with this principle, 

and noted that it is “not the role of a Committee to step into the shoes of 

an arbitrator and engage into speculation as to the relevance that a piece of 

 
677

 Cube Infrastructure Fund SICAV et al. v. Kingdom of Spain, Decision on Annulment dated 

28 March 2022, at RAL-55, p. 99 et seq. (para. 316). 

678
 MINE v. Guinea, Decision on Partial Annulment dated 6 January 1988, at AL-1, p. 105 

(paras. 5.08-09); Fraport Airport v. the Philippes, Decision on the Application for Annulment, 

ICSID Case No. ARB/03/25, 23 December 2010, at CLA-28, p. 108 (para. 277) (“adequacy of 

the reasoning is not an appropriate standard of review.”). 

679
  Reply on Annulment, p. 73 (para. 155) referring to TECO v. Guatemala, Decision on 

Annulment dated 5 April 2016, at AL-65, p. 73 et seq. (paras. 249-250). 

680
 TECO v. Guatemala, Decision on Annulment dated 5 April 2016, at AL-65, p. 73 (para. 

249) (emphasis added); Teinver v. Argentina, Decision on Annulment dated 29 May 2019, at 

RAL-41, p. 65 (para. 210) (“a tribunal has no duty to follow the parties in the detail of their 

arguments, and that the sole fact of failing to address one or more of the same does not in itself 

entail annulment, unless the argument in question was so important that it would clearly have 

been determinative of the outcome. Likewise, a tribunal has no duty to address in its award all 

the evidence that is in the record, and failure to do so does not entail annulment unless the 

evidence that such tribunal failed to address was manifestly so important as to change the 

outcome of the arbitration.”). 
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evidence that a tribunal did not address would have had on the award.”681 

This is precisely what the Applicants are attempting to do. 

355 The Applicants’ only response is to refer to what they characterize as the 

Tribunal majority’s “boilerplate statement” that it is not necessary to repeat 

every single argument and piece of evidence.682 However, this statement 

was only stating the obvious and can hardly be controversial. Furthermore, 

the Applicants do not dispute that the Tribunal confirmed in this same 

statement that it addressed “the decisive factors necessary to rule on the 

Parties’ claims.”683 

3.4.2 The Tribunal majority did not fail to state reasons in 

“assessing the link between project permitting and 

renegotiations” 

356 The Applicants maintain that the Tribunal majority failed to state reasons 

“in assessing the link between Project permitting and renegotiations,” as 

regards (i) the Tribunal majority’s “conclusion that project economics was 

an open issue” and (ii) “why it did not consider [their] evidence 

persuasive.”684  However, they cannot escape the fact that the Tribunal 

majority did set out the reasons for these conclusions (notably in 

paragraphs 946-960 of the Award) as further explained below.685 

357 As a preliminary point, the Respondent notes that the Applicants do not 

refer in Section III.B.3 of the Reply to the specific “testimonial and email 

evidence” which they allege the Tribunal majority disregarded. 686  The 

Respondent understands that the Applicants are referring to the evidence 

that is discussed in Section 3.3.2 above under a different annulment 

 
681

 Teinver v. Argentina, Decision on Annulment dated 29 May 2019, at RAL-41, p. 65 (para. 

210).  

682
 Reply on Annulment, p. 73 (para. 156) referring to Counter-Memorial on Annulment, p. 

103 (para. 324). 

683
 Counter-Memorial on Annulment, p. 103 (fn. 519) quoting Award, p. 106 (para. 561). 

684
 Reply on Annulment, p. 80 (heading III.B.3, paras. 158 and 174) referring notably to Award, 

p. 208 (paras. 948-949 and fn. 597). 

685
 Counter-Memorial on Annulment, p. 104 et seq. (para. 326). 

686
 Reply on Annulment, p. 80 et seq. (paras. 174 and 181).  
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ground. For the reasons explained there and below, no such evidence was 

disregarded. 

358 The Applicants acknowledge that the Tribunal majority provided reasons 

on the alleged “open issue” of the Project economics, but wrongly argue 

that they are not “understandable”. 687  The Tribunal majority’s reasons 

“logically explain” the decision (to use the standard accepted by the 

Applicants)688  as the Respondent explained in the Counter-Memorial.689 

Yet, the Applicants continue to rely on a selective reading of sentences of 

the Award taken out of context, as further shown below.690 

359 The Applicants allege that the Respondent only “offers speculation as to 

what the majority might have meant when it concluded the Project 

economics were open and needed to be revisited”.691 The Respondent did 

not speculate but rather referred to the Award itself.692  The Applicants 

similarly challenge the Respondent’s observation that the Tribunal 

majority was “recording the view of some of the ministers”, without 

explaining why “that is not what the Award says”; that is precisely what 

the Award says.693 Moreover, the Tribunal majority did not “conclude” nor 

“base” any decision on the sole point that economic issues were being 

discussed, as the Applicants suggest while ignoring the full context and 

other observations forming part of the Tribunal majority’s analysis.694 

 
687

 Reply on Annulment, p. 80 (para. 174). 

688
 See Reply on Annulment, p. 73 (para. 155); see also Section 3.4.1 above. 

689
 Counter-Memorial on Annulment, p. 104 et seq. (para. 326). 

690
 See Counter-Memorial on Annulment, p. 105 et seq. (paras. 328-333). 

691
  Reply on Annulment, p. 80 (para. 175) purporting to respond to Counter-Memorial on 

Annulment, p. 105 et seq. (paras. 328-336). 

692
 Counter-Memorial on Annulment, p. 105 (paras. 328-333) referring to Award, p. 202 et seq. 

(paras. 947, 951, and 953-955). 

693
 Reply on Annulment, p. 80 (para. 175); Counter-Memorial on Annulment, p. 105 et seq. 

(para. 330); Award, p. 209 et seq. (para. 955) (“the most that can be demonstrated by reference 

to these statements is that some Ministers (the Minister of Culture and Minister of 

Environment in particular) considered that the outstanding issues relating to the Project 

(principally the environmental issues and the economic issues) needed to be addressed at a 

Governmental level before further progress could be made.”) (emphasis added). 

694
 Reply on Annulment, p. 80 et seq. (paras. 175-176) referring to Award, p. 208 (paras. 949 

and 959, and omitting, e.g., paras. 950-958); Counter-Memorial on Annulment, p. 105 et seq. 

(paras. 329-330). 
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360 The Applicants’ complaints that the Tribunal majority did not consider 

their evidence persuasive are also misplaced, bearing in mind that:695 

i) The Applicants do not dispute that the Tribunal had “discretion to 

assess the weight and relevance to afford the evidence and related 

arguments”.696 

ii) The Applicants accept that they cannot challenge the Tribunal 

majority’s assessment of the evidence.697 

iii) The Tribunal majority considered the relevant evidence, including the 

“multiple witness statements and […] more than two dozen 

exhibits”.698  

iv) The Tribunal majority reviewed the extensive record (as also discussed 

in Section 3.3.2 above) and found that it did not support the Claimants’ 

theory of an improper link between permitting and renegotiations.699 

v) The TECO v. Guatemala case is inapposite given that it involved, as 

the Applicants recognize, a situation of “complete absence” of 

discussion of one of the expert reports.700 

361 The Applicants complain that the Tribunal majority did not “explain” why 

the evidence was “insufficient, unpersuasive, or unsatisfactory”. 701 

However, they do not dispute that the Tribunal majority set out in the 

Award its review of the evidence, taking into account the context and 

 
695

 Reply on Annulment, p. 80 (heading III.B.3, paras. 158 and 174) referring notably to Award, 

p. 208 (paras. 948-949 and fn. 597). 

696
 Counter-Memorial on Annulment, p. 105 (para. 327). 

697
 Reply on Annulment, p. 81 (para. 177) referring to Counter-Memorial on Annulment, p. 

106 (para. 331). 

698
 See paras. 299-301 above. 

699
 Counter-Memorial on Annulment, p. 106 et seq. (para. 335) referring notably to Award, p. 

211 (para. 959). See also Teinver v. Argentina, Decision on Annulment dated 29 May 2019, at 

RAL-41, p. 76 et seq. (para. 249) (holding that “A failure by the Tribunal to comment on certain 

portions of an expert report produced by a party, which the Tribunal may have found to be 

irrelevant, is therefore not such as to entail the annulment of the Award”); Suez et al. v. 

Argentina, Decision on Annulment dated 5 May 2017, at AL-16, p. 42 (para. 160). 

700
 Reply on Annulment, p. 81 (para. 180) (“it [made a finding of] non-existence”); Counter-

Memorial on Annulment, p. 99 et seq. (para. 315) referring to TECO v. Guatemala, Decision 

on Annulment dated 5 April 2016, at AL-65, p. 35 et seq. (paras. 128-131).  

701
 Reply on Annulment, p. 81 et seq. (para. 181). 
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timing of events, and the conclusions drawn on that basis, as explained in 

the Counter-Memorial.702 Their statement that the Tribunal majority gave 

conclusions rather than reasons is unfounded.703 

362 In a footnote, the Applicants contend that the Tribunal majority “bothered 

to mention” only one exhibit 704  – this is false. A simple reading of 

paragraph 958 of the Award shows that the Tribunal majority explained 

assessed the evidence, citing dozens of exhibits and witness evidence, and 

cross-referenced paragraphs 119-149 of the Award where it detailed the 

2011 License negotiations.  

363 The Applicants’ disagreement with the Tribunal majority’s assessment of 

the evidence is beyond the scope of this proceeding. In assessing whether 

the Tribunal majority failed to state reasons in the Award, it is not the 

Committee’s role to review the underlying evidence and to consider 

whether it would have stated reasons differently.  

364 For the sake of completeness only, the Respondent briefly addresses the 

Applicants’ allegation that Exhibit C-1286 “says the opposite of what the 

Majority contends”.705  

365 The Applicants reiterate an argument already made in the Arbitration and 

which the Respondent opposed, namely that the letter shows duress or 

coercion by State authorities. 706  The Applicants, however, gloss over 

elements reflecting an absence of duress or coercion by State authorities 

(also noted by the Respondent in the Arbitration), namely (i) Gabriel’s 

 
702

 Counter-Memorial on Annulment, p. 104 et seq. (paras. 325-336) notably p. 104 (para. 326) 

(referring among other to the “detailed chronologies of the facts relating to the License 

negotiations in 2011” and the “events of 2012-2013 when the parties were further negotiating”) 

and p. 105 (para. 327) (referring to the context in which the public statements were made, their 

content and timing). 

703
 Reply on Annulment, p. 82 (para. 181). 

704
 Reply on Annulment, p. 82 (fn. 370) referring to Award, p. 210 (para. 958). 

705
 Reply on Annulment, p. 82 (fn. 370) quoting Award, p. 211 (para. 958 second bullet) (where 

the Tribunal majority notes that “there is no suggestion in this letter that it is made under duress 

or coercion or that Gabriel reserves its rights.”). 

706
 Reply on Annulment, p. 82 (fn. 370) referring to Exhibits C-1286 and C-781; see, e.g., 

Claimants Reply in the Arbitration dated 1 November 2018, p. 97 et seq. (paras. 185-187); 

Respondent's Rejoinder in the Arbitration, p. 140 et seq. (paras. 456-457 and 503-504).  
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positive and optimistic position expressed throughout this letter;707 (ii) the 

fact that Gabriel reserved their rights “to withdraw the Offer in writing at 

any time without prior notice.”708 The Tribunal majority correctly held that 

“there is no suggestion in this letter that it is made under duress or 

coercion”; rather this letter is “evidence of a pure negotiating process”.709  

366 It follows that, contrary to the Applicants’ assertion, this exhibit fully 

supports the statement made in the Award, i.e., the Tribunal majority stated 

the reasons supporting its conclusion. 

367 In sum, the Applicants are expressing their substantive disagreement with 

the Tribunal majority’s assessment of the evidence, which they 

impermissibly seek to disguise as a failure to state reasons. 

3.4.3 The Tribunal majority did not fail to state reasons regarding 

“the lack of any decision on the Roşia Montană environmental 

permit or on the Bucium applications” 

368 The Applicants wrongly maintain that the Tribunal majority failed to 

“address the lack of any decision” on (i) the Roşia Montană environmental 

permit application and (ii) the Bucium Applications.710  They a fortiori 

cannot establish “a complete absence of reasoning on a central aspect of 

the claims presented” which would warrant annulment, as explained in the 

Counter-Memorial.711 

 
707

 Letter from RMGC to Department for Infrastructure Projects, at C-1286, p. 3 (“Since its 

election, the Romanian Government has taken on the review of the Project in a professional and 

constructive manner in the context of creating real opportunities for the re-launch of the mining 

sector in Romania”); June 

11, 2013  at C-

781, p. 1 (“

”). The 

Applicants accept that Exhibit C-1286 was sent under cover of Exhibit C-781. Reply on 

Annulment, p. 82 (fn. 370). 

708
  Letter from RMGC to Department for Infrastructure Projects, at C-1286, p. 16 (last 

paragraph). 

709
 Award, p. 211 (para. 958 second bullet). 

710
 Reply on Annulment, p. 99 et seq. (section III.C.3). 

711
 Reply on Annulment, p. 99 (para. 226); see Counter-Memorial on Annulment, p. 107 (paras. 

337-351). 
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369 In relation to the Roşia Montană environmental permit, the Applicants 

repeat, without explanation, that the Tribunal majority allegedly did not 

address the absence of a decision on the application and the question 

whether that amounted to a breach of the BITs.712  These points can be 

dismissed for the reasons set out in Sections 3.2.3.1 and 3.3.3 above.713 

370 In the Memorial, the Applicants had pointed to one of the Tribunal 

majority’s findings in the Award section entitled “Causation 

consideration”, which states in full that  

“the nature of the Project, with its social, public, political and other 

elements, made the case a difficult and not a simple one, and 

therefore brought in the interests of many stakeholders. This 

ultimately explains how things turned out, for better or for 

worse.”714  

371 The Applicants do not dispute that the Tribunal majority’s explanations in 

the “Causation” section are not part of the decision on liability and accept 

that this statement was “made in dicta”.715 Their comment in the Reply that 

this statement nevertheless “demonstrates the lack of understandable 

reasoning” is unexplained and unfounded. 

372 In relation to the Bucium Applications, the Applicants accept in the 

Reply that the Tribunal majority addressed the claim “in the context of its 

decision on Claimants’ principal claim” and found that there was no 

“composite act in breach of the BITs”, including in relation to the State’s 

handling of the Bucium Applications up until 2013.716 The Applicants thus 

 
712

 Reply on Annulment, p. 99 (para. 227); see Counter-Memorial on Annulment, p. 107 (para. 

338) (referring to these two same arguments raised in the Memorial).  

713
 See also paras. 252-253 (explaining that the permitting procedure did not “simply stop”) 

and para. 246 (describing the Tribunal majority’s substantive legal assessment whether the 

actions and omissions of the State constituted a breach of FET) above. 

714
 Memorial on Annulment, p. 91 (para. 236) referring to Award, p. 349 (para. 1312); Reply 

on Annulment, p. 100 (para. 229) (only quoting “explains how things turned out, for better or 

[for] worse”). 

715
 Reply on Annulment, p. 100 (para. 229); Counter-Memorial on Annulment, p. 109 (paras. 

343-344). 

716
 Reply on Annulment, p. 100 (para. 230). 
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do not dispute that there was no failure to state reasons in connection with 

the principal claim.717 

373 Furthermore, the Applicants do not explain why the Tribunal majority’s 

findings regarding the principal claim “did not apply” to the first 

alternative claim.718  They disregard the Tribunal majority’s explanation 

that the principal and first alternative claims are “identical” save for the 

latter not being based on the composite act theory.719 The Tribunal majority 

not only referred to the “analysis of the evidence that is part of Claimants’ 

principal claim” but separately also “examine[d] whether Romania has in 

any way mishandled the Bucium Applications.”720 Further, the Tribunal 

majority’s analysis also covered its assessment of “possible 

discrimination” (of which it found none) and the (lack of) link to the 

rejection of the Draft Law.721 

374 As to the second alternative claim, the Applicants misrepresent the 

findings of the Tribunal majority, notably as regards the relevant timeframe 

of the events assessed.722 As already explained above,723 the reasons set out 

by the Tribunal majority in relation to the principal and first alternative 

 
717

 Their comment that this does “not dispose of the issue on annulment” is understood as 

referring to the alternative claims. Reply on Annulment, p. 100 (para. 230). 

718
 Reply on Annulment, p. 100 (para. 231). 

719
 Award, p. 312 (para. 1178) (noting that the first alternative claim “is based on exactly the 

same facts and the same alleged breaches of the two BITs.” The Tribunal majority also noted a 

difference in relation to the date of breach “beginning on 9 September 2013 (‘as of 9 September 

2013’), which implies that a later date of breach could also be chosen.”). 

720
 Award, p. 315 (para. 1192 referring to para. 1163) and p. 308 et seq. (paras. 1163-1164) 

(emphasis added) (noting (i) “the Bucium Applications, including the process of the 

homologation of the relevant areas, were pending” as of 2011 with Mr. Tănase acknowledging 

that “there was still work to be done”; (ii) Gabriel Canada included in its Annual Information 

Forms (2012-2014) that “no formal decision is expected” on the Bucium Applications “until 

further progress has been made on permitting the Project at Roşia Montană”; (iii) “the first time 

RMGC pursued the topic” of the Bucium Applications “was in 2014”; and (iv) there is “no 

evidence of any wrongdoing by NAMR”). 

721
 Award, p. 317 (paras. 1197-1198) (finding (i) “no evidential foundation for concluding that 

this Project was treated less favourably than other projects”, (ii) “no evidence of a connection” 

between the conduct related to the Bucium Applications and the decision to reject the Draft 

Law and the public statements of politicians, and that (iii) the effects of the individual acts “do 

not rise to the level of a breach” under the BITs). 

722
 Reply on Annulment, p. 101 (para. 232). 

723
 See paras. 323-325 above. 
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claims on the Bucium Applications also apply to the second alternative 

claim; indeed, the Tribunal majority’s conclusion that Romania did not 

mishandle the Bucium Applications is not limited to the timeframe up to 

“September 9, 2013”. In reaching this conclusion, the Tribunal majority 

took into account post-2013 events, including exhibits and witness 

testimony produced by the Claimants.724  

375 Accordingly, the Tribunal majority stated the reasons for its decisions 

relating to the Bucium Applications as part of the principal, first and 

second alternative claims. 

3.4.4 The Tribunal majority did not fail to state reasons regarding 

the UNESCO designation 

376 The Applicants maintain that the Tribunal majority failed to state reasons 

for its conclusion relating to the UNESCO inscription.725  

377 While the Applicants had argued in the Memorial that the Tribunal 

majority’s reasons were “unpersuasive or insufficient”, they do not dispute 

in the Reply the Tribunal majority’s “clear and structured engagement” 

with the Claimants’ pleadings and evidence in the Arbitration and the 

“methodological approach” the Tribunal majority adopted.726  

378 The Applicants accept that the “majority addressed the claim”, but allege 

that the “reasons” provided were not “pertinent” or “relevant to the claim” 

presented, which they claim is a “defect on annulment”.727 In support, the 

Applicants rely on the Soufraki v. UAE decision’s interpretation of the 

terms “Insufficient or inadequate reasons”.728  As that decision recalled, 

these terms have also been interpreted as requiring “a reasonable 

connection between the bases invoked by a tribunal and the conclusions 

 
724

 Award, p. 307 et seq. (paras. 1157-1164 and evidence cited in the footnotes). 

725
 Reply on Annulment, p. 112 et seq. (section III.F). 

726
 Counter-Memorial on Annulment, p. 112 (paras. 353-358); Memorial on Annulment, p. 97 

(para. 250). 

727
 Reply on Annulment, p. 112 (paras. 263-264). 

728
 Reply on Annulment, p. 112 (fn. 499) referring to Hussein Nuaman Soufraki v. United Arab 

Emirates, ICSID Case No. ARB/02/7, Decision on Annulment of June 5, 2007, at AL-60, p. 57 

(para. 123). 
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reached by it”.729 The Soufraki ad hoc committee also warned that “wrong 

or unconvincing reasons” are not sufficient.730  

379 Here, the Applicants disagree with the outcome of the Tribunal majority’s 

decision on the UNESCO claim and impermissibly seek to push the 

Committee to “cross the line of an appeal” (to take the terms of the Cube 

v. Spain ad hoc committee731). 

380 The Applicants state this in the abstract, without attempting to demonstrate 

why or how, other than referring back to the Memorial. The Applicants’ 

position thus remains based – as explained in the Counter-Memorial – on 

a selective reading of the Award, isolating passages from their context 

while disregarding the Tribunal majority’s reasoning as a whole.732 In any 

event, that is a matter of substantive (dis)agreement which does not 

concern the Committee. 

381 The Respondent therefore maintains that the Tribunal majority did not fail 

to state reasons “for its conclusion regarding the impact of the UNESCO 

inscription on the ability to implement the Roşia Montană Project.”733 

382 Although the Applicants argue that the Award contains “additional fatal 

defects, including on the effects of the UNESCO description,734 they do 

not explain what other “defects” they are invoking. In any event, there are 

none.735 

 
729

 Soufraki v. UAE, Decision on Annulment dated 5 June 2007, at AL-60, p. 56 et seq. (para. 

123) (quoting AMCO I and stating “In Wena, the committee required that the reasons given by 

a tribunal must constitute a chain linking the facts and the law of the case to the conclusion.”). 

730
 Soufraki v. UAE, Decision on Annulment dated 5 June 2007, at AL-60, p. 57 (para. 123). 

731
 See para. 352 above. 

732
 Counter-Memorial on Annulment, p. 111 et seq. (paras. 352-353). 

733
 Counter-Memorial on Annulment, p. 114 (para. 359). 

734
 Reply on Annulment, p. 112 (heading F), see also p. 112 (para. 262) (alleging that the Award 

is “fatally defective in other respects, including because the majority failed to state reasons for 

its conclusion on whether the UNESCO inscription […]”) (emphasis added). 

735
 See paragraph 213 above (noting that the Applicants have dropped their claim of a manifest 

excess of powers in relation to the UNESCO issue). 
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3.4.5 The Tribunal majority did not fail to state reasons “for its 

conclusions that the State’s conduct did not breach the BIT 

standards” 

383 The Applicants continue to argue that the Tribunal majority allegedly 

“failed to apply the applicable BIT standards” to the claims and “thus” also 

“failed to state reasons for its conclusions”.736  They provide no further 

explanation other than to assert that “[i]n this case, the majority failed to 

support the conclusions reached with sufficiently pertinent reasons.”737  

384 This is evidently not the case. Furthermore, the Applicants do not dispute 

the Respondent’s explanations in the Counter-Memorial regarding the 

applicable law and, more specifically, the relevant BIT standards. 738 

Moreover, and in any event, the Tribunal majority correctly applied the 

law, as shown in Section 3.2.5 above.  

3.4.6 The Tribunal majority did not fail to state reasons in relation 

to Mr. Ponta’s evidence 

385 The Applicants also maintain (now only in two short paragraphs) that the 

Tribunal majority “did not explain whether or why Prime Minister Ponta’s 

videotaped admission [Exhibit C-437] was unpersuasive or insufficient”, 

nor did it indicate how it assessed the evidentiary value of Mr. Ponta’s 

witness statement. In their view, this is a failure to state reasons that 

warrants annulment.739  This is incorrect, as already explained, and the 

Applicants raise no additional arguments in the Reply. To recall: 

i) The Applicants do not deny that the Tribunal majority considered this 

exhibit (C-437).740 They nevertheless mischaracterize and give undue 

 
736

 Reply on Annulment, p. 111 (para. 260). 

737
 Reply on Annulment, p. 111 et seq. (para. 261). On the interpretation of “sufficient reasons” 

in the context of the applicable legal standard, see paras. 353-354 above. 

738
 Counter-Memorial on Annulment, p. 65 et seq. (section 5.1.2, specifically paras. 207-210); 

see Reply on Annulment, p. 75 (para. 163) (referring to a few other paragraphs of that section 

of the Counter-Memorial). 

739
 Reply on Annulment, p. 102 (paras. 234 and 243). This was previously addressed in a self-

standing section of the Memorial. Memorial on Annulment, p. 53 (para. 130) and p. 99 (section 

III. D.7).  

740
 Counter-Memorial on Annulment, p. 116 (para. 367). 
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weight to this particular passage of Mr. Ponta’s televised interview 

(which in any event does not comprise an “admission”) for the reasons 

set out in Section 3.3.4.1 above. They also disregard the Tribunal 

majority’s review of similar public statements, its explanations 

regarding the weight it attributed to such public statements, and its 

conclusion that what is “more important is how the State […] actually 

treated the Project.”741 

ii) It is undisputed that the Tribunal majority did not rely on Mr. Ponta’s 

witness statement in the Award.742 

*** 

386 For the reasons set out above and in the Counter-Memorial, the arguments 

invoked by the Applicants in relation to an alleged failure to state reasons 

have no merit. No portion of the Award stands to be annulled pursuant to 

Article 52(1)(e). 

4 THE APPLICANTS SHOULD BE ORDERED TO COVER 

THE COSTS OF THESE ANNULMENT PROCEEDINGS  

387 To date, the Applicants have refused to pay the amounts owed under the 

Award, namely approximately USD 10 million. 743  Nevertheless, the 

Applicants continue to raise funds to finance their baseless annulment 

claims,744 while the Respondent is out of pocket the (high) costs of these 

proceedings. This is not right. 

388 It is undisputed that Article 61(2) of the ICSID Convention applies mutatis 

mutandis to annulment proceedings and grants ad hoc committees 

discretion over the allocation of costs between the parties.745  

 
741

 See paras. 329-337 above (with quotes to the Award, notably para. 1196 second bullet). 

742
 See Section 3.3.4.2 above. 

743
 Award, p. 360 (para. 1358); Comments on the Stay Request, p. 10 (para. 37). 

744
 See Gabriel Press Release Private Placement Initial Closing dated 12 September 2025, at 

RA-92; Gabriel Press Release Private Placement Initial Closing dated 6 March 2025, at RA-

93. 

745
 Counter-Memorial on Annulment, p. 118 (para. 370); Reply on Annulment, p. 113 (para. 

267). 
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389 In the Reply, the Applicants do not dispute that, where annulment is 

refused, ad hoc committees have increasingly held that applicants remain 

responsible for the costs of the proceedings (i.e., costs follow the event).746 

Nor do they dispute that this is particularly the case where an annulment 

application is found to be “fundamentally lacking in merit”.747  

390 The Applicants also do not deny that ad hoc committees can consider the 

parties’ conduct of the proceedings when allocating costs.748 As set out in 

the Counter-Memorial, the Applicants’ conduct in these proceedings have 

generated increased costs and delay at every juncture.749 They sought an 

order to stay enforcement of the Award, leading to ten submissions from 

the Parties and three decisions from the Committee,750 and then refused to 

comply with the conditions under which the Committee agreed to stay 

enforcement.751  While arguing that their financial situation required the 

stay of the Award, they expended further costs by raising a spurious 

challenge against Prof. Dr. Maxi Scherer, prompting four submissions 

from the Parties, before withdrawing the challenge.752 Their voluminous 

submissions in connection with their annulment application also generated 

 
746

 See ICSID Background Paper on Annulment 2024, at AL-21, p. 31 et seq. (para. 72); Tulip 

Real Estate v. Turkey, Decision on Annulment dated 30 December 2015, at AL-59, p. 73 (para. 

230). See also, e.g., Cube Infrastructure Fund SICAV et al. v. Kingdom of Spain, Decision on 

Annulment dated 28 March 2022, at RAL-55, p. 155 (para. 504); ConocoPhillips v. Venezuela, 

ICSID Case No. ARB/07/30, Annulment Decision of Jan. 22, 2025, at AL-51, p. 353 (para. 

956); Counter-Memorial on Annulment, p. 118 et seq. (para. 371). As set out in the Counter-

Memorial, some ad hoc committees have also ruled that the losing party should bear the legal 

fees and expenses of the successful party. See Counter-Memorial on Annulment, p. 118 (fn. 

600); Rasia FZE and Joseph K. Borkowski v. Republic of Armenia, Decision on Annulment, 

ICSID Case No. ARB/18/28, 5 November 2024, at RAL-35, p. 82 et seq. (paras. 266 and 269); 

ConocoPhillips v. Venezuela, Annulment Decision dated 22 January 2025, at AL-51, p. 353 

(para. 956); Cube Infrastructure Fund SICAV et al. v. Kingdom of Spain, Decision on 

Annulment dated 28 March 2022, at RAL-55, p. 155 (para. 504).  

747
 See C. Schreuer et al., Schreuer's Commentary on the ICSID Convention, 2022, at AL-62, 

p. 23 (p. 1256 et seq. of the original) (para. 111) (referring notably to the annulment decision in 

CDC v Seychelles); Counter-Memorial on Annulment, p. 119 (paras. 372-373). 

748
 Counter-Memorial on Annulment, p. 119 (para. 374). 

749
 Counter-Memorial on Annulment, p. 119 (para. 374). 

750
 Decision on Stay of Enforcement dated 21 January 2025, p. 4 et seq. (of the PDF) (section 

II); Second Decision on Stay of Enforcement dated 7 March 2025, p. 4 et seq. (paras. 4, 5); 

Letter from ICSID to Parties (Termination Stay of Enforcement) dated 25 April 2025, p. 2.  

751
 Letter from ICSID to Parties (Termination Stay of Enforcement) dated 25 April 2025. 

752
 Letter from Applicants dated 6 December 2024. 
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increased costs for the Respondent, which had to respond to arguments that 

are patently without merit and exceed the scope of the Committee’s remit 

(but which the Respondent has had no choice but to address). The 

Committee should consider this conduct when exercising its discretion 

under Article 61(2). 

391 The Respondent maintains its claim for (i) a compound commercial 

interest rate from the date of the Committee’s decision and until full 

payment,753 or in the alternative, (ii) a “simple interest at a risk-free rate as 

represented by the rate of interest on a three-month US Treasury bill” – the 

interest rate applied by the Tribunal in the Award.754  

392 Contrary to the Applicants’ arguments, the Respondent’s request for simple 

interest during the Arbitration has no bearing on its request for compound 

interest in the current annulment proceedings. 755  The Respondent’s 

position reflects the extraordinary nature of annulment proceedings, the 

Applicants’ continued refusal to pay the Award and the accruing interest 

(and the absence of indication that they have any intention of paying these 

amounts in the future), the total absence of merit of the Application, the 

Applicants’ conduct of these proceedings and the ensuing (high) costs of 

these proceedings. In any event, ad hoc committees have granted 

compound interest and, in the present case, the Applicants also request 

compound interest.756 

393 Thus, in light of the Applicants’ baseless attempt to annul the Award, the 

Applicants should bear the full cost of these proceedings and be ordered to 

reimburse the Respondent’s legal fees and costs incurred to defend against 

this application, including compound interest at the appropriate rate.  

 
753

 Counter-Memorial on Annulment, p. 119 (para. 375); Cube Infrastructure Fund SICAV et 

al. v. Kingdom of Spain, Decision on Annulment dated 28 March 2022, at RAL-55, p. 154 (para. 

500). 

754
 Award, p. 360 (para. 1358(2)(c)); Counter-Memorial on Annulment, p. 119 (para. 375). 

755
 Reply on Annulment, p. 114 (para. 270). 

756
 Cube Infrastructure Fund SICAV et al. v. Kingdom of Spain, Decision on Annulment dated 

28 March 2022, at RAL-55, p. 154 (para. 500). See Reply on Annulment, p. 114 (para. 269) 

(referring to the Applicants’ pleading in the Arbitration where they requested “12-month 

London Interbank Offered Rate (LIBOR) plus 4%, subject to annual compounding”). 
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5 PRAYERS FOR RELIEF 

394 Based on the above, Romania respectfully asks the Committee to: 

a) Reject the Applicants’ request to annul the Award, 

b) Order the Applicants to bear jointly and severally all of the costs arising 

from these annulment proceedings, including all of the costs and fees 

of the Committee, ICSID, and the Respondent, including attorneys’ 

fees and expenses and all other expenses incurred in participating in 

the annulment proceedings, including internal costs, together with 

interest until full payment. 

 

Respectfully submitted, 

3 November 2025 

For and on behalf of Romania, 

Counsel for the Respondent 

Matthias Scherer    Crenguța Leaua 

Lorraine de Germiny    Andreea Simulescu  

Emilie McConaughey     Liliana Deaconescu 

Isabel San Martín    Corina Tănase 

Puloma Mukherjee    Andra Soare-Filatov 

       



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

147 

LIST OF RESPONDENT'S FACT EXHIBITS  

RA-1  Resolution No. 3442 of the Trade Registry Office attached 

to the Alba County Court dated 1 April 2024 

RA-2  Excerpt from website of Alba County Court re Case 

1706/107/2024 dated 8 October 2024 

RA-3  Bucharest Court of Appeal Decision No. 1237 dated 11 

July 2024, in Case File No. 3212/2/2024 

RA-4  Article 723 of the Romanian Code of Civil Procedure 

RA-5  Dr. Leaua’s LinkedIn post dated 8 June 2023 

RA-6  Prof. Dr. Scherer’s LinkedIn post dated 30 August 2024 

RA-7  Ms. Athanasiou’s comment on Prof. Dr. Scherer’s LinkedIn 

post dated 31 August 2024 

RA-8  LinkedIn Comments of Ms. Athanasiou and Ms. Bassiri 

dated 2 September 2024 

RA-9  Gabriel Canada MD&A, Third Quarter 2024 

RA-10  Junior Mining Network, Gabriel Resources: US$1.5 

Million Loan dated 29 November 2024 

RA-11  Romanian Code of Fiscal Procedure (extracts) 

RA-12  Romanian Company Law No 31/1990 (extracts) 

RA-13  Romanian Code of Civil Procedure (extracts) 

RA-14  RMGC Financial Indicators 2021 

RA-15  RMGC Financial Indicators 2022 

RA-16  RMGC Financial Indicators 2023 

RA-17  Romanian Insolvency Law No. 85/2014 (extracts) 

RA-18  Romanian Company Law No 31/1990 (extracts) 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

148 

RA-19  Letter from Respondent to ICSID dated 5 March 2018 

RA-20  Email from Respondent to ICSID dated 16 March 2018 

RA-21  Letter from Respondent to ICSID dated 19 March 2018 

RA-22  Letter from Respondent to ICSID dated 29 March 2018 

RA-23  Procedural Order No. 27 dated 10 March 2020 

RA-24  Letter from Respondent to Tribunal dated 20 April 2022 

RA-25  Letter from ICSID to Parties (enclosing statement and Prof. 

Grigera Naón’s CV) dated 3 December 2015 

RA-26  GOV.UK, Friends of the Earth Limited Overview 

RA-27  Friends of the Earth International, Organisation 

RA-28  Friends of the Earth International, What we do 

RA-29  Friends of the Earth, About us 

RA-30  Seabed Mining Moratorium Is Legally Required by U.N. 

Treaty, Legal Experts Find, The Pew Charitable Trusts 

dated 26 September 2023 

RA-31  MIDS Program Brochure 2012-2013 

RA-32  MIDS website as of 16 September 2015 

RA-33  MIDS Program Brochure 2015-2016 

RA-34  MIDS Program Brochure 2018-2019 

RA-35  LinkedIn Announcement of Prof. Douglas's appointment as 

MIDS Program Director dated 27 September 2024 

RA-36  MIDS, Partners 

RA-37  LALIVE, Professor Pierre Lalive 

RA-38  MIDS, Scholarships 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

149 

RA-39  LALIVE Announcement of first LALIVE Lecture dated 9 

July 2007 

RA-40  Queen Mary University of London, Research (excerpts 

from various years) 

RA-41  American University Washington DC, Advisory Board 

dated 26 June 2025 

RA-42  American University Washington DC, 2021 Lecture dated 

2 November 2021 

RA-43  American University Washington DC, Faculty 

RA-44  Mentorship Program of the American University, 

Washington, DC 

RA-45  Advisory Council of the American University, Washington, 

DC 

RA-46  American University Washington DC, Facility Profile: 

Horacio Naón dated 26 June 2025 

RA-47  Email from Claimants to Tribunal dated 1 May 2019 

RA-48  Letter from Respondent to ICSID dated 8 November 2015 

RA-49  MIDS, Faculty 

RA-50  Swiss Arbitration Association, Overview 

RA-51  Swiss Arbitration Association, ASA Special Series 

RA-52  ICCA, ICCA Geneva 2011 - 50th Anniversary Conference 

RA-53  Flyer for Stories from the Hearing Room: Experience from 

Arbitral Practice 

RA-54  University of Fribourg, IBL Teaching Staff 

RA-55  CIDS, Celebration of the 80th birthday of Professor Pierre 

Tercier 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

150 

RA-56  UN Trade and Development, Wang and others v. Ukraine 

(2020) 

RA-57  D. Charlotin, “Pierre Tercier is tapped to chair under-the-

radar UNCITRAL BIT arbitration brought by Chinese 

claimants”, IA Reporter, 22 Feb. 2022 

RA-58  Letter from Respondent to Tribunal dated 26 September 

2019 

RA-59  Letter from Respondent to Tribunal dated 19 November 

2019 

RA-60  Letter from Respondent to Tribunal dated 16 October 2019 

RA-61  Letter from Respondent to Tribunal dated 24 April 2020 

RA-62  Letter from Respondent to Tribunal dated 29 April 2020 

RA-63  Letter from Respondent to Tribunal dated 1 October 2020 

RA-64  Letter from Respondent to Tribunal dated 4 October 2020 

RA-65  Letter from Respondent to Tribunal dated 30 October 2020 

RA-66  Letter from Respondent to Tribunal dated 26 August 2021 

RA-67  Letter from Respondent to Tribunal dated 14 September 

2021 

RA-68  Procedural Order No. 30 dated 28 April 2020 

RA-69  Procedural Order No. 34 dated 22 October 2020 

RA-70  Procedural Order No. 35 dated 30 September 2021 

RA-71  Letter from Tribunal to Parties dated 12 April 2022 

RA-72  Letter from Tribunal to Parties dated 24 September 2019 

RA-73  Letter from Claimants to Tribunal dated 19 July 2019 

RA-74  Letter from Respondent to Tribunal dated 9 August 2019 

RA-75  Letter from Claimants to Tribunal dated 11 October 2019 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

151 

RA-76  Procedural Order No. 24 dated 22 October 2019 

RA-77  Friends of the Earth Limited et al. v. Total E&P 

Mozambique Area 1 Limtada et al., [2002] EWHC 568,  

Judgement 

RA-78  2019 Consolidated Hearing Transcript 

RA-79  2020 Consolidated Hearing Transcript 

RA-80  Updated Index of Record for Gabriel Resources v. 

Romania 

RA-81  Global Justice Now website, "Cameron told to stop Jersey-

registered shell company suing Romania in 'corporate 

court'" dated 14 August 2015 

RA-82  Belfast Live, "10 point plan to save Northern Ireland from 

becoming 'dirty corner of Europe'" dated 21 April 2018 

RA-83  Friends of the Earth Limited, Who are we 

RA-84  Global Arbitration Review, Douglas moves chambers in 

London dated 1 November 2022 

RA-85  Matrix Chambers, Code of Conduct 

RA-86  The Bar Standards Board Handbook, Confidentiality 

Guidance 

RA-87  Client Earth, Laura Clarke 

RA-88  Our partners - Sciences Po Law School 

RA-89  Sciences Po Law School, Faculty 

RA-90  MIDS website as of 16 September 2008 

RA-91  Procedural Order No. 1 dated 26 August 2016 

RA-92  Gabriel Press Release Private Placement Initial Closing 

dated 12 September 2025 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

152 

RA-93  Gabriel Press Release Private Placement Initial Closing 

dated 6 March 2025 

LIST OF RESPONDENT'S LEGAL AUTHORITIES  

RAL-1  SGS Société Générale de Surveillance S.A. v. Republic of 

Paraguay, Decision on Paraguay's Request for the 

Continued Stay of Enforcement of the Award, ICSID Case 

No. ARB/07/29, 22 March 2013 

RAL-2  Total S.A. v. Argentine Republic, Decision on Stay of 

Enforcement of the Award, ICSID Case No. ARB/04/1, 4 

December 2014 

RAL-3  Ron Fuchs v. The Republic of Georgia, Decision of the ad 

hoc Committee on the Stay of Enforcement of the Award, 

ICSID Case No. ARB/07/15, 12 November 2010 

RAL-4  Burlington Resources, Inc. v. Republic of Ecuador, 

Decision on Stay of Enforcement of the Award, ICSID 

Case No. ARB/08/5, 31 August 2017 

RAL-5  S.W. Schill et al., Schreuer’s Commentary on the ICSID 

Convention, pp. 1412-1419 (Cambridge, 2022), 3rd Edition 

RAL-6  NextEra Energy Global Holdings B.V. and NextEra Energy 

Spain Holdings B.V. v. Kingdom of Spain, Decision on Stay 

of Enforcement of the Award, ICSID Case No. ARB/14/11, 

6 April 2020 

RAL-7  ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca 

B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian 

Republic of Venezuela, Decision on the Applicant's Request 

to Continue the Stay of Enforcement of the Award, ICSID 

Case No. ARB/07/30, 2 November 2020 

RAL-8  Tenaris S.A. and Talta - Trading e Marketing Sociedade 

Unipessoal Lda. v. Bolivarian Republic of Venezuela, 

Decision on Venezuela's Request for the Continued Stay of 

Enforcement of the Award, ICSID Case No. ARB/12/23, 

23 February 2018 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

153 

RAL-9  Watkins Holdings S.à r.l. and others v. Kingdom of Spain, 

Decision on Stay of Enforcement of the Award, ICSID 

Case No. ARB/15/44, 28 June 2021 

RAL-10  Albaniabeg Ambient Sh.p.k, M. Angelo Novelli and 

Costruzioni S.r.l. v. Republic of Albania, Decision on the 

Applicant's Request for the Continuation of the Provisional 

Stay of Enforcement of the Award, ICSID Case No. 

ARB/14/26, 10 August 2021 

RAL-11  Joseph Charles Lemire v. Ukraine, Decision on Ukraine's 

Application for Annulment of the Award, ICSID Case No. 

ARB/06/18, 8 July 2013 

RAL-12  Standard Chartered Bank (Hong Kong) Limited v. 

Tanzania Electric Supply Company Limited, Decision on 

Applicant’s Request for a Continued Stay on Enforcement 

of the Award, ICSID Case No. ARB/10/20, 12 April 2017 

RAL-13  Orascom TMT Investments S.à r.l. v. People's Democratic 

Republic of Algeria, Decision on Annulment, ICSID Case 

No. ARB/12/35, 17 September 2020 

RAL-14  Sempra Energy International v. Argentine Republic, 

Decision on the Argentine Republic’s Request for a 

Continued Stay of Enforcement of the Award (Rule 54 of 

the ICSID Arbitration Rules), ICSID Case No. ARB/02/16, 

5 March 2009 

RAL-15  SAUR International v. Argentine Republic, Decision on the 

Argentine Republic's Application for Annulment, ICSID 

Case No. ARB/04/4, 19 December 2016 (Spanish original 

with unofficial partial translation) 

RAL-16  Total S.A. v. Argentine Republic, Decision on Argentine 

Republic's Proposal to Disqualify Ms. Cheng, ICSID Case 

No. ARB/04/01, 26 August 2015 

RAL-17  ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca 

B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian 

Republic of Venezuela, Recommendation in Respect of the 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

154 

Proposal for the Disqualification of Judge Hascher and 

Prof. Fernández Arroyo, ICSID Case No. ARB/07/30, 16 

September 2022 

RAL-18  Nations Energy Corporation, Electric Machinery 

Enterprises Inc., and Jaime Jurado v. Republic of Panama, 

Decision on the Proposal to Disqualify Dr. Alexandrov, 

ICSID Case No. ARB/06/19, 7 September 2011 (Spanish 

original with unofficial partial translation) 

RAL-19  SGS Société Générale de Surveillance S.A. v. Islamic 

Republic of Pakistan, Decision on Claimant's Proposal to 

Disqualify Arbitrator, ICSID Case No. ARB/01/13, 19 

December 2002 

RAL-20  Suez, Sociedad General de Aguas de Barcelona, S.A. and 

Vivendi Universal, S.A. v. Argentine Republic, Decision on 

the Proposal for the Disqualification of a Member of the 

Arbitral Tribunal, ICSID Case No. ARB/03/19, 22 October 

2007 

RAL-21  Suez, Sociedad General de Aguas de Barcelona S.A., and 

Vivendi Universal S.A. v. Argentine Republic, Decision on 

a Second Proposal for the Disqualification of a Member of 

the Arbitral Tribunal, ICSID Case No. ARB/03/19, 12 May 

2008 

RAL-22  Fábrica de Vidrios Los Andes C.A. and Owens-Illinois de 

Venezuela, C.A. v. Bolivarian Republic of Venezuela, 

Reasoned Decision on the Proposal to Disqualify L. Yves 

Fortier, Q.C., ICSID Case No. ARB/12/21, 28 March 2016 

RAL-23  World Anti-Doping Agency v. Sun Yang and Fédération 

Internationale de Natation, Decision of the Swiss Federal 

Tribunal, 4A_318/2020, 22 December 2020 

RAL-24  S. Moody, "US arbitrator disqualified from Russia case 

over LinkedIn post", GAR dated 21 August 2024 

RAL-25  Continental Casualty Company v. Argentine Republic, 

Decision on Argentina's Application for a Stay of 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

155 

Enforcement of the Award, ICSID Case No. ARB/03/9, 23 

October 2009 

RAL-26  Vestey Group Ltd v. Bolivarian Republic of Venezuela, 

Decision on Annulment, ICSID Case No. ARB/06/4, 26 

April 2019 

RAL-27  BIICL Baker Botts Empirical Study: Annulment in ICSID 

Arbitration 

RAL-28  Bernhard von Pezold and Others v. Republic of Zimbabwe, 

ICSID Case No. ARB/10/15, Decision on Annulment 

RAL-29  Fábrica de Vidrios Los Andes C.A v. Bolivarian Republic 

of Venezuela, Decision on Annulment, ICSID Case No. 

ARB/12/21, 22 November 2019 

RAL-30  Rockhopper Italia S.P.A. et al. v. Italian Republic, Decision 

on Annulment, ICSID Case No. ARB/17/14, 2 June 2025 

RAL-31  2014 IBA Guidelines on Conflicts of Interest in 

International Arbitration dated 23 October 2014 

RAL-32  Participaciones Inversiones Portuarias v. Gabon,  

Decision on Proposal to Disqualify, ICSID Case No. 

ARB/08/17, 12 November 2009 (French original with 

unofficial partial translation) 

RAL-33  Electrabel S.A. v. Hungary, Decision on the Claimant’s 

Proposal to Disqualify a Member of the Tribunal, ICSID 

Case No. ARB/07/19, 25 February 2008 

RAL-34  VM Solar Jerez v. Spain, Decision on the Proposal to 

Disqualify Prof. Dr. Guido Santiago Tawil, ICSID Case 

No. ARB/19/30, 24 July 2020 

RAL-35  Rasia FZE and Joseph K. Borkowski v. Republic of 

Armenia, Decision on Annulment, ICSID Case No. 

ARB/18/28, 5 November 2024 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

156 

RAL-36  Amco Asia Corporation and others v. Republic of 

Indonesia, Ad hoc Committee Decision on the Application 

for Annulment, ICSID Case No. ARB/81/1, 16 May 1986 

RAL-37  Ioan Micula, Viorel Micula et al. v. Romania, Decision on 

Annulment, ICSID Case No. ARB/05/20, 26 February 

2016 

RAL-38  Helnan International Hotels A/S v. Arab Republic of Egypt, 

Decision of the Ad hoc Committee, ICSID Case No. 

ARB/05/19, 14 June 2010 

RAL-39  Impregilo S.p.A. v. Argentine Republic, Decision on 

Annulment, ICSID Case No. ARB/07/17, 24 January 2014 

RAL-40  Malicorp Limited v. Arab Republic of Egypt, Decision on 

the Application for Annulment, ICSID Case No. 

ARB/08/18, 3 July 2013 

RAL-41  Teinver S.A. et al. v. Argentine Republic, Decision on 

Argentina’s Application for Annulment, ICSID Case No. 

ARB/09/1, 29 May 2019 

RAL-42  Amco Asia Corporation et al. v. Republic of Indonesia, 

Decision on Annulment Applications, ICSID Case No. 

ARB/81/1, 17 December 1992 

RAL-43  Continental Casualty Company v. Argentine Republic, 

Decision on Annulment Applications, ICSID Case No. 

ARB/03/9, 16 September 2011 

RAL-44  Victor Pey Casado and Foundation President Allende v. 

Republic of Chile, Decision on Annulment, ICSID Case 

No. ARB/98/2, 8 January 2020 

RAL-45  Annex 2 of ICSID Background Paper on Annulment 2024 

RAL-46  Tidewater Inc. et al. v. Venezuela, Decision on Claimants' 

Proposal to Disqualify Prof. Brigitte Stern, ICSID Case 

No. ARB/10/5, 23 December 2010 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

157 

RAL-47  ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca 

B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian 

Republic of Venezuela, Decision on the Proposal to 

Disqualify L. Yves Fortier, ICSID Case No. ARB/07/30, 26 

July 2016 

RAL-48  Compañía de Aguas del Aconquija S.A. & Vivendi 

Universal v. Argentina, Decision on the Challenge to the 

President of the Committee, ICSID Case No. ARB/97/3, 3 

October 2001 

RAL-49  ICSID, Suggested Changes to the ICSID Rules and 

Regulations, May 2005 

RAL-50  EDF International S.A. et al. v. Argentina, Challenge 

Decision regarding Professor Gabrielle Kaufmann-Kohler, 

ICSID Case No. ARB/03/23, 25 July 2008 

RAL-51  Alpha Prokejtholding GMBH v. Ukraine, Decision on 

Respondent's Proposal to Disqualify Arbitrator Dr. Yoram 

Turbowicz, ICSID Case No. ARB/07/16, 19 March 2010 

RAL-52  Getma v. Guinea, Decision on the Application to 

Disqualify Mr. Bernardo M. Cremades, ICSID Case No. 

ARB/11/29, 28 June 2012 (French original with unofficial 

partial translation) 

RAL-53  S.W. Schill et al., Schreuer’s Commentary on the ICSID 

Convention, pp. 730-739 (Cambridge, 2022), 3rd Edition 

RAL-54  Alapli Elektrik B.V. v. Republic of Turkey, Decision on 

Annulment, ICSID Case No. ARB/08/13, 10 July 2014 

RAL-55  Cube Infrastructure Fund SICAV and others v. Kingdom of 

Spain, Decision on Annulment, ICSID Case No. 

ARB/15/20, 28 March 2022 

RAL-56  Adem Dogan v. Turkmenistan, Decision on Annulment, 

ICSID Case No. ARB/09/9, 15 January 2016 



Gabriel Resources et al. v. Romania  

Rejoinder on Annulment 3 November 2025 

158 

RAL-57  Antonio del Valle Ruiz and Others v. Spain, Final Award, 

PCA Case No. 2019-17, 13 March 2023 

RAL-58  Churchill Mining and Planet Mining Pty Ltd v. Republic of 

Indonesia, Decision on Annulment, ICSID Case No. 

ARB/12/40 and 12/14, 18 March 2019 

 


