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ICSID Convention or Convention

Convention on the Settlement of Investment
Disputes between States and Nationals of Other
States dated 18 March 1965, which entered into
force on 14 October 1966

ICSID or the Centre

International Centre for Settlement of
Investment Disputes

ILC

International Law Commission

IMF

International Monetary Fund

INDEPABIS

Institute for Defense of People in Access to
Goods and Services (in Spanish, (Instituto para
la Defensa de las Personas en el Acceso a los
Bienes y Servicios). In 2014, the INDEPABIS
merged with the National Superintendence of
Fair Costs and Prices (in  Spanish,
Superintendencia Nacional de Costos y Precios
Justos or SUNDECOP) to form SUNDDE

INTI

National Land Institute (in Spanish, Instituto
Nacional de Tierras)

Isica or Isica C.A.

Inversiones Isica C.A.

! The Claimant indicates CENCOEX replaced CADIVI in 2015, the Respondent indicates it was in 2014.

X1
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JSC/MS

JCS/MS Holdings Inc., a Delaware corporation
and subsidiary of SKG. JSC/MS merged with
CCA, the latter was the surviving entity.

Law on Fair Prices

Decree No. 600 on the Organic Law on Fair
Prices, 21 November 2013, published in the
Gaceta Oficial No. 40,340 on 23 January 2014.
The Law was amended in 2014 by Decree No.
1,467 and in 2015 by Decree No. 2,092, 8
November 2015, published in the Gaceta
Oficial No. 40,787 on 12 November 2015

Letter sent on 29 September 2011 by the
Claimant’s Managing Director to the Minister

Letter for Foreign Affairs of Venezuela prior to
Venezuela’s notice of denunciation of the
ICSID Convention

MFN Most Favoured Nation

Observations on Bifurcation

Claimant’s Observations on Respondent’s
Request for Bifurcation, 12 August 2020

OECD

Organisation for Economic Cooperation and
Development

Packaging Finance

Packaging Finance N.V. (Curagao)

POl Procedural Order No.1, 10 April 2020

PO2 Procedural Order No. 2, 1 March 2021
PO3 Procedural Order No. 3, 31 March 2021
PO4 Procedural Order No. 4, 16 December 2021
PO5 Procedural Order No. 5, 5 September 2022
PRLL Partial Regulation of the Land Law

R-[#] Respondent’s Exhibit

Refordos

Reforestadora Dos, Refordos C.A.

xii
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Claimant’s Request for Arbitration submitted

Request for Arbitration on 3 December 2018

Respondent’s Summary of Jurisdictional

Request for Bifurcation Objections and Request for Bifurcation, 27
June 2020
Respondent or Venezuela Bolivarian Republic of Venezuela

Respondent’s Memorial on Jurisdictional
Respondent’s Counter-Memorial Objections and Counter-Memorial on the
Merits and Counterclaim, 30 December 2020

Respondent’s Post Hearing Brief, 23 December

Respondent’s PHB 2022

Respondent’s Reply on  Jurisdictional
Respondent’s Rejoinder Objections and Counterclaim and Rejoinder on
the Merits, 7 September 2021

Respondent’s Reply Post Hearing Brief, 10

Respondent’s Reply PHB February 2023
Fastmarkets RISI North American Paper
RISI .
Packaging Forecast
RL-[#] Respondent’s Legal Authority
RLO/RLOs Regional Land Office/s

User Registry for the Currency Administration
RUSAD System (in Spanish, Registro de Usuarios del
Sistema de Administracion de Divisas)

Bolivarian National Intelligence Service (in
SEBIN Spanish, Servicio Bolivariano de Inteligencia
Nacional)

National Integrated Customs and Tax
Administration Service (in Spanish, Servicio
Nacional  Integrado de  Administracion
Aduanera y Tributaria)

SENIAT

SI Holdings SI Holdings Limited

xiii
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Complementary System for the Administration
SICAD I of Foreign Currency (in Spanish, Sistema
Complementario de Administracion de Divisas)

Alternative  Foreign Currency Exchange
SICAD II System, (in Spanish, Sistema Cambiario
Alternativo de Divisas)

Superintendency of Foreign Investments, (in
SIEX Spanish  Superintendencia de Inversiones
Extranjeras)

System for Transactions with Securities in
Foreign Currency, (in Spanish, Sistema de

SITME Transacciones con Titulos en Moneda
Extranjera)

SKG Smurfit Kappa Group plc

Smurfit Kappa Smurfit Kappa Curacao N.V.

Carton, Refordos, Corsuca and Corrugadora

Smurfit Sellers Latina

National Superintendency for the Defense of
Socioeconomic Rights (in Spanish,
Superintendencia Nacional para la Defensa
para los Derechos Socioeconomicos)

SUNDDE

Decree No.1,546 on the Force of Law on Land
and Agrarian Development, 9 November 2001,
published in the Gaceta Oficial No. 37,323 on
13 November 2001

2001 Land Law

Law of Partial Reform to Decree No. 1,546, 28
2005 Land Law April 2005 published in the Gaceta Oficial No.
5,771 on 18 May 2005

Law of Partial Reform to the 2005 Land Law,
2010 Land Law 17 June 2010, published in the Gaceta Oficial
No. 5,991 on 29 July 2010

Agricultural Technical School founded in 1995

Technical School by the Smurfit Foundation in the state of
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Portuguesa (in Spanish, Escuela Técnica
Agropecuaria)

Tr. Day [#] [Speaker(s)] [page:line] Transcript of the Hearing

Empresa de Transporte Bosques Nacionales

Transbosnal SA

Arbitral tribunal constituted on 21 October
2019. Its members are Ricardo Ramirez
Hernandez, a national of Mexico, President,
appointed by the Chairman of the ICSID
Administrative Council in accordance with
Article 38 of the ICSID Convention; Elliot
Polebaum, a national of the U.S., appointed by
the Claimant; and Zachary Douglas, a national
of Australia, appointed by the Respondent. On
16 December 2021, Professor Zachary Douglas
submitted his resignation as an arbitrator. On 5
February 2022, the Respondent appointed Mr.
Howard Mann, a national of Canada, who
accepted his appointment on 8 February 2022

Tribunal

VAT Value Added Tax

Decree No. 1,434 on the Organic Tax Code
VAT Law Law, 17 November 2014, published in the
Gaceta Oficial No. 6,152 on 18 November 2014

Vienna Convention on the Law of Treaties,

VCLT or Vienna Convention United Nations, May 23, 1969

WACC Weighted Average Cost of Capital

XV
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INTRODUCTION AND PARTIES

This case concerns a dispute submitted to the International Centre for Settlement of
Investment Disputes (“ICSID” or the “Centre”) on the basis of the Agreement on
encouragement and reciprocal protection of investments between the Kingdom of the
Netherlands and the Republic of Venezuela, signed on 22 October 1991 and entered into
force on 1 November 1993, which was terminated by Venezuela by notice dated 30 April
2008 (the “BIT” or “Treaty”) and the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States dated 18 March 1965, which

entered into force on 14 October 1966 (the “ICSID Convention” or “Convention”).

The Claimant is Smurfit Holdings B.V. (“Smurfit” or the “Claimant”), a company

incorporated under the laws of the Kingdom of the Netherlands.

The Respondent is the Bolivarian Republic of Venezuela (“Venezuela” or the

“Respondent”).

The Claimant and the Respondent are collectively referred to as the “Parties.” The

Parties’ representatives and their addresses are listed above on page (i).

This dispute relates to a series of actions and omissions taken by the Respondent which
allegedly destroyed the value of the Claimant’s investment in the manufacturing of

paper-based packaging materials.

PROCEDURAL BACKGROUND

On 3 December 2018, ICSID received a request for arbitration dated 3 December 2018,
from Smurfit Holdings B.V. against the Bolivarian Republic of Venezuela (the “Request

for Arbitration™).

On 28 December 2018, the Acting Secretary-General of ICSID registered the Request
for Arbitration in accordance with Article 36(3) of the ICSID Convention and notified
the Parties of the registration. In the Notice of Registration, the Acting Secretary-General

invited the Parties to proceed to constitute an arbitral tribunal as soon as possible in

1
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accordance with Rule 7(d) of ICSID’s Rules of Procedure for the Institution of

Conciliation and Arbitration Proceedings.

On 1 March 2019, Mr. Pablo Parrilla informed the Centre that Guglielmino Derecho
Internacional had been retained to act as counsel for Venezuela. On 7 March 2019, Mr.
Henry Rodriguez Facchinetti, Gerente General de Litigio from the Procuraduria
General de la Republica submitted the power of attorney by the Procurador General de
la Republica, Mr. Reinaldo Enrique Mufoz Pedroza, granted to Guglielmino &

Asociados.

On 28 March 2019, the Centre circulated a letter from Mr. José Ignacio Hernandez G.
dated 27 March 2019.

On 29 March 2019, the Claimant appointed Mr. Elliot Polebaum as an arbitrator.

On 30 March 2019, the Respondent informed the Centre that the Parties had not reached

an agreement on the method of constitution of the Tribunal.

On 1 April 2019, the Centre informed the Parties that the 60-day period provided for in
ICSID Arbitration Rule 2(3) had elapsed and therefore in the absence of an agreement
between the Parties on the method of constituting the Tribunal, the Tribunal would be
constituted in accordance with the formula set forth in Article 37(2)(b) of the ICSID
Convention. In accordance with ICSID Arbitration Rule 5(2), the Centre sought the

acceptance of Mr. Polebaum’s appointment by the Claimant.
Mr. Polebaum accepted his appointment on 2 April 2019.

On 5 April 2019, the Centre circulated a letter from Mr. Reinaldo Enrique Mufioz
Pedroza dated 4 April 2019.

On 12 April 2019, the Respondent appointed Prof. Zachary Douglas as an arbitrator.
Prof. Douglas accepted his appointment on 16 April 2019.
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On 30 April 2019, the Centre circulated a letter from Mr. José Ignacio Hernandez G.
dated 29 April 2019.

On 5 June 2019, the Claimant requested that the Chairman of the ICSID Administrative
Council appoint the arbitrator not yet appointed and designate him or her to be the
President of the Tribunal, pursuant to Article 38 of the ICSID Convention and ICSID
Arbitration Rule 4.

On 16 July 2019, the Centre sent the Parties ballots to complete and return by 25 July
2019. On 25 July 2019, the Centre informed the Parties that the ballot did not result in a

mutually agreeable candidate.

On 30 September 2019, the Centre informed the Parties that it would propose to the
Chairman of the ICSID Administrative Council the appointment of Prof. Ricardo
Ramirez Hernandez, a national of Mexico, as presiding arbitrator. Having received no
observations from the Parties as to Prof. Ramirez’s appointment, the Chairman of the

ICSID Administrative Council proceeded to appoint Prof. Ramirez.

As of that date, the Tribunal was composed of Ricardo Ramirez Hernandez, a national
of Mexico, President, appointed by the Chairman of the ICSID Administrative Council
in accordance with Article 38 of the ICSID Convention; Elliot Polebaum, a national of
the U.S., appointed by the Claimant; and Zachary Douglas, a national of Australia,
appointed by the Respondent.

On 21 October 2019, the Secretary-General, in accordance with Rule 6(1) of the ICSID
Rules of Procedure for Arbitration Proceedings (the “Arbitration Rules”), notified the
Parties that all three arbitrators had accepted their appointments and that the Tribunal
was therefore deemed to have been constituted on that date. Ms. Catherine Kettlewell,

ICSID Legal Counsel, was designated to serve as Secretary of the Tribunal.

On 18 November 2019, the Parties were informed that the first session would be held
only among the Members of the Tribunal on Monday, 25 November 2019, and that a

preliminary procedural consultation pursuant to ICSID Arbitration Rule 20 would be
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held at a later time. The Tribunal also referred to the letters of Mr. José Ignacio
Hernandez G., previously circulated to the Parties by the Centre. The Tribunal invited
the Parties to submit observations on the issue of Venezuela’s representation which

would be addressed as a preliminary question.

In accordance with ICSID Arbitration Rule 13(1), the Tribunal held a first session on 25

November 2019, by teleconference.

On 9 December 2019, the Claimant submitted observations as to the representation issue
informing the Tribunal that the legitimate representation of Venezuela was an “internal

issue for Venezuela on which Claimant takes no position.”

On 16 December 2019, Mr. Henry Rodriguez Facchinetti, Gerente General de Litigio de
la Procuraduria General de la Republica Bolivariana de Venezuela submitted

observations in relation to the Tribunal’s instructions of 18 November 2019.

On 20 December 2019, Guglielmino Derecho Internacional submitted further
observations on behalf of Mr. Henry Rodriguez Facchinetti, Gerente General de Litigio

de la Procuraduria General de la Republica Bolivariana de Venezuela.

On 31 January 2020, Guglielmino Derecho Internacional submitted further observations
on behalf of Mr. Henry Rodriguez Facchinetti, Gerente General de Litigio de la

Procuraduria General de la Republica Bolivariana de Venezuela.

On 9 March 2020, the Claimant wrote to the Tribunal requesting “an update on the
estimated timing of the Tribunal’s decision on the issue of Venezuela’s representation,

and the resumption of the proceedings.”

On 9 March 2020, the Tribunal decided as follows with regard to the issue of Venezuela’s

representation:

“The Tribunal has considered the submissions received and, after deliberating in
this regard, has decided that it is unnecessary to address the issue of the
Tribunal’s power to rule or decide on the question of who is the legitimate
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30.

31.

32.

33.

34.

representative of the Bolivarian Republic of Venezuela in these proceedings at
this point in time.

The only party that has put before the Tribunal arguments and evidence
pertaining to the question of the representation of the Respondent in these
proceedings is Mr. Henry Rodriguez Facchinetti and the attorneys designated by
him as representatives of the Bolivarian Republic of Venezuela. Accordingly, the
arbitration will proceed with Mr. Facchinetti and the attorneys he has designated
as representatives of the Respondent.”

Also on the same date, the Tribunal proposed to hold the procedural consultation meeting
by telephone conference on 19 March 2020, and transmitted a draft Procedural Order

No. 1 to facilitate the Parties’ preparation for the procedural consultation meeting.

On 11 March 2020, the Parties informed the Tribunal of their unavailability for the
proposed date for the procedural consultation meeting and proposed alternate dates. On

13 March 2020, the Tribunal confirmed that the procedural consultation meeting would

be held on Tuesday, 7 April 2020, at 10:00 a.m. (Washington D.C. time).

Following an extension request, the Parties submitted their comments on the draft

Procedural Order No. 1 on 1 April 2020.

The procedural consultation with the Parties was held on 7 April 2020, via telephone

conference.

Following the first session and the procedural consultation meeting, on 10 April 2020,
the Tribunal issued Procedural Order No. 1 recording the agreement of the Parties on
procedural matters and the decision of the Tribunal on disputed issues. Procedural Order
No. 1 provides, inter alia, that the applicable ICSID Arbitration Rules would be those in
effect from 10 April 2006, that the procedural languages would be English and Spanish,
and that the place of proceeding would be Washington, D.C. Procedural Order No. 1 also
set out a procedural calendar (Annex A) for the jurisdictional/merits phase of the
proceedings envisioning three possible scenarios: Scenario I — applicable in the event
that objections to jurisdiction (if any) were made with the counter-memorial, and there
was no request for bifurcation; Scenario 2 — applicable in the event that objections to

jurisdiction were made in response to the memorial on the merits, and there was a request

5
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for bifurcation which is granted; and Scenario 3 — applicable in the event that objections
to jurisdiction were made in response to the memorial on the merits, and there was a

request for bifurcation which was refused (“PO1”).

On 12 May 2020, Claimant filed its Memorial on the Merits, together with Resubmitted
Exhibits C-024Q bis, C-024R bis, C-025F, C-025I, C-025J, C-026], C-0271, C-29 bis,
C-033 bis, C-051 bis, C-066 bis, C-109 bis, C-124 bis, C-132 bis, C-142 bis, C-167 bis,
Exhibits C-174, to C-315; Legal Authorities CL-001 to CL-096; Witness Statements of
Messrs. Luis Fernando Lugo Diaz and Alberto Ramirez; and the Expert Report of
Messrs. Manuel A. Abdala and Pablo D. Lépez Zadicoff of Compass Lexecon

(“Claimant’s Memorial™).

On 25 June 2020, the Parties informed the Tribunal of a 24-hour agreed extension of the
deadline for the filing of Respondent’s Summary of Jurisdictional Objections and
Request for Bifurcation. Pursuant to the agreement of the Parties, Claimant would also
have an additional day to submit its Observations on the Request for Bifurcation. The

Tribunal confirmed the Parties’ agreement on the same day.

On 27 June 2020, the Respondent filed its Summary of Jurisdictional Objections and
Request for Bifurcation, together with Exhibits R-001 to R-016; and Legal Authorities
RL-001 to RL-073 (“Request for Bifurcation”).

On 12 August 2020, Claimant filed its Observations to Respondent’s Request for
Bifurcation. Claimant also submitted the following: Exhibits C-003E, C-005B, C- 006B,
C-007E, C-008C, C-010C, C-012D, C-016D, C-022C, C-022D, C-023D, C-316 to C-
324, resubmitted Exhibits, C-030 bis, C-0176 bis, C-0178 bis; Legal Authorities CL-097
to CL-144; and resubmitted Legal Authority CL-056 bis (“Observations on

Bifurcation”).

On 20 August 2020, Respondent submitted a letter to the Tribunal in response to
Claimant’s Observations of 12 August 2020. On 22 August 2020, the Tribunal invited
the Claimant to comment on Respondent’s letter and Claimant submitted its comments

on 26 August 2020.
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By letter dated 9 September 2020, the majority of the Tribunal denied the Respondent’s
Request for Bifurcation and informed the Parties that a reasoned decision would follow.
Consequently, the Parties were informed that Scenario 3 of the Procedural Calendar
(Annex A) would apply and therefore the Respondent’s Memorial on Jurisdictional
Objections and Counter-Memorial on the Merits would be due on Tuesday, 8 December

2020.

On 5 October 2020, the Tribunal issued its reasoned decision on the Respondent’s

Request for Bifurcation, together with Prof. Zachary Douglas’ dissenting opinion.

On 9 October 2020, the Tribunal proposed to hold the hearing in the week of 14 February
2022, and asked the Parties to confirm their availability. By communications of 14 and
16 October 2020, the Claimant and Respondent respectively confirmed their availability.
On 21 October 2020, the Tribunal confirmed that the hearing would be held the week of
14 February 2022 in Paris, France, pursuant to section 10.1 of Procedural Order No. 1.

On 19 November 2020, the Parties agreed on a modified Procedural Calendar and the

Tribunal confirmed the agreement and circulated an Amended Procedural Calendar

(Annex A) on 24 November 2020.

On 30 December 2020, the Respondent filed its Memorial on Jurisdictional Objections,
Counter-Memorial on the Merits and Counterclaim, together with Exhibits R-017 to
R- 052; Legal Authorities RL-074 to RL-163; Witness Statements of Messrs. Juan Carlos
Loyo and Simén Alberto Lujano Vergara, and the Expert Report of Messrs. Guillermo
Sabbioni and Andrés Ferraris of EconLogic Consulting (“Respondent’s Counter-

Memorial”).

On 12 February 2021, the Claimant wrote to the Tribunal proposing a timetable for the
production of documents. Following the Tribunal’s invitation, the Respondent submitted

on 20 February 2021, their observations to Claimant’s letter.

The Tribunal issued Procedural Order No. 2 on 1 March 2021, regarding production of
documents (“PO2”).
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On 23 March 2021, the Parties respectively filed requests for the Tribunal to rule on
production of documents. On 31 March 2021, the Tribunal issued Procedural Order

No. 3 with its ruling on the Parties’ document production requests (“PO3”).

On 27 April 2021, and 4 May 2021, following the Parties’ agreement, the Tribunal

circulated an Amended Procedural Calendar (Annex A).

On 13 May 2021, the Claimant filed its Reply on the Merits and Counter-Memorial on
Jurisdiction and Counterclaim, together with Exhibits C-327 to C-422 and the
resubmitted Exhibit C-149 bis; Legal Authorities CL-145 to CL-191; the Second Witness
Statement of Mr. Alberto Ramirez; and the Second Expert Report of Messrs. Manuel A.
Abdala and Pablo D. Lopez Zadicoff of Compass Lexecon (“Claimant’s Reply”).

On 28 June 2021, the Secretary of the Tribunal transmitted to the Parties a disclosure
from Mr. Elliot Polebaum.

On 2 September 2021, following the Parties’ agreement, the Tribunal circulated an

Amended Procedural Calendar (Annex A).

On 7 September 2021, the Respondent submitted its Rejoinder on the Merits and Reply
on Jurisdiction and Counterclaim, together with Factual Exhibits R-053 to R-125; Legal
Authorities RL-022 bis, RL-031 bis and RL-164 to RL-268; the Witness Statement of
Mr. Joel José Arias Nieves, the Second Witness Statements of Messrs. Juan Carlos Loyo
and Simén Alberto Lujano Vergara; and the Second Expert Report of Guillermo

Sabbioni and Andrés Ferraris of EconLogic Consulting (“Respondent’s Rejoinder”).

On 4 November 2021, the Tribunal wrote to the Parties inviting them to submit their

views on the modalities for the hearing.

On the same date, the Claimant wrote to the Tribunal requesting a ruling on: (i) the
admissibility of Respondent’s evidence produced with its Rejoinder, (ii) the
Respondent’s failure to comply with PO3, and (iii) the Respondent’s quantification of

their Counterclaim.
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Following a short extension, on 11 November 2021, the Parties jointly filed their views
with regards to the modalities for the hearing, confirming their preference for an in-

person hearing in Paris, France.

Pursuant to the Tribunal’s invitation, on 16 November 2021, the Respondent filed its

observations on Claimant’s request of 4 November 2021.

After each Party requested leave to submit further comments on the Claimant’s request

of 4 November 2021, the Tribunal granted this request on 17 November 2021.

On 18 November 2021, the Claimant filed a response to Respondent’s letter of 16
November 2021, together with copy of Exhibit R-105. The Respondent filed further

observations on 23 November 2021.

On 24 November 2021, the Respondent filed a request to introduce into the record the
additional documents that Claimant requested, namely the Minutes of Requests (Actas
de Requerimiento), the Minutes of Reception (Actas de Recepcion) by the National
Superintendecy for the Defense of Socioeconomic Rights (“SUNDDE”), and the
documents listed in pages 20 to 22 of Exhibit R-060.

On 29 November 2021, the Claimant filed its observations on Respondent’s request for
the introduction of new evidence. The Respondent filed a brief response on 1 December
2021, and requested permission to submit further comments. The Tribunal granted this
request on 2 December 2021, and on 3 December 2021, the Respondent submitted further

comments.

On 6 December 2021, the Claimant filed a response to Respondent’s letter of 3 December
2021.

On 6 December 2021, the Claimant filed its Rejoinder on Jurisdiction, together with
Annex A, Exhibits C-423 to C-429; Legal Authorities CL-192 to CL-226 (“Claimant’s

Rejoinder”).
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On 13 December 2021, the Tribunal wrote to the Parties with regard to: (i) the hearing
modalities, (i1) the Pre-Hearing Conference, and (iii) the draft procedural order on the

hearing logistics.

On 15 December 2021, further to the Tribunal’s directions, the Parties confirmed their

availability for the Pre-Hearing Conference.

On 16 December 2021, the Tribunal issued Procedural Order No. 4 in relation to
Claimant’s request of 4 November 2021 (“PO4”).

On the same date, the Secretary of the Tribunal wrote to the Parties informing them that
Prof. Zachary Douglas had submitted his resignation and his co-arbitrators had consented
to his resignation. The Parties were informed that the proceeding was suspended until
the vacancy resulting from the resignation was filled and the Secretary-General invited

the Respondent to appoint an arbitrator.

On 5 February 2022, the Respondent appointed Mr. Howard Mann, a national of Canada
and he accepted his appointment on 8 February 2022. On the same date, the Parties were
informed that in accordance with ICSID Arbitration Rule 12, the proceeding resumed on

that day.

By letter of 11 February 2022, the Tribunal set out new deadlines in paragraph 38 of PO4
and indicated to the Parties that it would be available for a five-day hearing within the
period of 18 to 29 April 2022. The Parties later indicated they were not available on those

dates.

By letter of 21 February 2022, each Party was asked to submit to the Tribunal only, its
availability for a hearing between the months of May and December 2022. Having
received the Parties’ responses, on 24 February 2022, the Tribunal set dates for the
hearing on 26 to 30 September 2022.

By letter of 2 March 2022, the Parties were informed of the new deadline for the

notification of witnesses and the date for the pre-hearing organizational meeting and

10
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75.
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77.

were asked to provide comments on the venue and modalities for the hearing and on the

draft procedural order concerning the organization of the hearing.

On 9 March 2022, the Parties confirmed their availability for a Pre-Hearing Conference
to be held on 17 August 2022.

On 17 March 2022, in accordance with paragraph 38(b) of PO4, the Claimant filed the
Witness Statement of Mr. César Augusto Agelviz, together with Annex A and Exhibits
C-430 to C-466, and R-060 bis and R-068 bis.

On 3 June 2022, the Parties submitted their comments on the draft Procedural Order

concerning the organization of the hearing.

On 26 July 2022, each Party submitted their respective list of witnesses and experts to

be called and examined at the hearing.
On 17 August 2022, the Tribunal held a Pre-Hearing Conference call with the Parties.

On 5 September 2022, the Tribunal issued Procedural Order No. 5 concerning the
organization of the hearing (“POS5”).

A hearing on Jurisdiction, Merits, Counterclaim and Quantum was held at the Delos
Dispute Resolution Centre in Paris, France from 26 to 30 September 2022 (the

“Hearing”). The following persons were present at the Hearing:

11



Case 1:24-cv-02728 Document 1-1 Filed 09/24/24 Page 33 of 378

Smurfit Holdings B.V. v. Bolivarian Republic of Venezuela

Tribunal:
Prof. Ricardo Ramirez Hernandez
Mr. Elliot Polebaum
Mr. Howard Mann

ICSID Secretariat:

Ms. Catherine Kettlewell

For the Claimant:
Mr. Nigel Blackaby KC
Ms. Caroline Richard
Mr. Alex Wilbraham
Ms. Sofia Klot
Mr. Ezequiel Vetulli
Ms. Brianna Gorence
Ms. Daniela Cala Pérez
Mr. Rubén Castro
Ms. Cassia Cheung
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Mr. Guillermo Moro
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Mr. Alejandro Vulejser
Mr. Miguel Colquicocha Martinez
Mrs. Clara Depietri
Mr. Francisco Calvo
Ms. Camila Guglielmino

Mr. Henry Rodriguez Facchinetti

Court Reporter(s):
Mr. David Kasdan
Mr. Timoteo Rinaldi

Ms. Regina Spector

Interpreters:
Ms. Anna Sophia Chapman
Ms. Carmen Solino

Mr. Luis Arango

Guglielmino Derecho Internacional
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B&B Reporters
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During the Hearing, the following persons were examined:

On behalf of the Claimant:
Mr. Alberto Regino Ramirez
Mr. Luis Lugo
Mr. César Augusto Agelviz
Mr. Manuel Abdala
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79.

80.

81.

82.

Mr. Pablo Lopez Zadicoff Compass Lexecon

On behalf of the Respondent:

Mr. Juan Carlos Loyo Ministry of Agriculture and Fishing
Mr. Simén Alberto Lujano SINTRACART Union

Mr. Joel Arias SUNDDE (former officer of)

Mr. Guillermo Sabbioni EconLogic Consulting (formerly at)
Mr. Andrés Ferraris EconLogic Consulting

On 14 October 2022, as instructed by the Tribunal during the Hearing, the Parties jointly
informed the Tribunal of their continuing discussions on the deadlines and format of the
post-hearing briefs and asked whether the Tribunal had any additional questions that the

Parties should address in such briefs.

On 20 October 2022, the Tribunal informed the Parties that there were no further
questions. On 28 October 2022, the Tribunal provided guidelines to the Parties on the
post-hearing briefs and invited the Parties to confer and agree on the deadlines and
format. On 10 November 2022, the Parties informed the Tribunal of (i) the deadline for
the corrected transcripts, (ii) the format and deadlines of the post-hearing briefs and reply
post-hearing briefs, and (iii) the simultaneous filing of a five-page statement of costs

upon closure of the proceedings in accordance with ICSID Arbitration Rule 28.

After a one-day extension request granted by the Tribunal, the Parties filed simultaneous
post-hearing briefs on 23 December 2022. On 10 February 2023, the Parties filed

simultaneous reply post-hearing briefs.

On 19 January 2023, the Claimant requested leave to submit a revised Exhibit CLEX-
053 bis and asked if the Tribunal would require the Parties to submit a joint expert report.
On 27 January 2023, upon invitation of the Tribunal, the Respondent submitted its

observations to the Claimant’s communication of 19 January 2023.
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83. On 17 May 2024, the Tribunal invited the Claimant to submit Exhibit CLEX-053 bis and
invited both Parties to submit an update to Exhibits CLEX-099 and EL-081. In the same
communication, the Tribunal invited the Parties to confer on the format for the cost
submissions. On 31 May 2024, the Parties submitted the requested exhibits and their

agreement on the format for the cost submissions.
84. The Tribunal closed the proceeding on 11 June 2024.

&5. The Parties filed their submissions on costs on 25 June 2024.

III. FACTUAL BACKGROUND OF THE DISPUTE

1. Landholdings and Business
A. Legal Framework

86. Between 1990 and 1996, two of Smurfit’s Venezuelan subsidiaries, Reforestadora Dos,
Refordos C.A. (“Refordos”) and Agropecuaria Tacamajaca C.A. (“Agropecuaria
Tacamajaca™), acquired over 35,000 hectares of land divided into 23 landholdings.?
Refordos owned 22 landholdings.® Carton de Venezuela S.A. (“Cartén” or “SKCV”),
through its wholly-owned subsidiary, Agropecuaria Tacamajaca, owned one

landholding.*

2 Claimant’s Memorial on the Merits (“Claimant’s Memorial”), 12 May 2020, § 25. See also 4 14 for the landholdings
name, location, size and title of property.

3 Registered Title of Bumbi, 28 September 1990, C-024T; Registered Title of El Hierro, 28 September 1990, C-024S;
Registered Title of Los Garzones, 28 September 1990, C-024D; Registered Title of El Jaguito, 9 November 1990, C-
024E; Registered Title of El Morador, 9 November 1990, C-0240; Registered Title of Hacienda Rio Morador, 9
November 1990, C-024P; Registered Title of Quebrada Seca, 9 November 1990, C-024V; Registered Title of
Saltanejas, 22 January 1991, C-0241; Registered Title of Santo Tomas, 9 August 1991, C-024Q (“Santo Tomas was
first acquired by Carton in 1981 [...] In 1990, Carton transferred its title to the Santo Tomas property to Refordos™);
Registered Title of La Pastorefia, 20 December 1991, C-024U; Refordos’s Title of Trees on El Toco and La Tigrera,
15 October 1990, C-024R; Refordos’s Registered Title of Trees on El Toco and La Tigrera, 15 October 1990, C-029;
Registered Title of Certain Portions of Los Alacranes and La Cabaia, 17 February 1993, C-024H; Registered Title of
La Cabaifia, 17 April 1995, C-024M; Registered Title of La Joya, 15 March 1993, C-024L; Registered Title of El
Pifal, 27 August 1993, C-024A; Registered Title of Cujicito, 7 September 1994, C-024N; Registered Title of La
Tigrera, 1 August 1990, C-024G; Registered Title of La Linarefia, 2 November 1994, C-024J; Registered Title of La
Yaguara, 2 December 1994, C-024C; Registered Title of Las Minas, 20 September 1995, C-024F; Registered Title
of Garachico, 10 October 1995, C-024K; Registered Title of La Productora, 17 October 1996, C-024B.

4““THE BUYER’ declares that it acknowledges that the only assets of the Commercial Company ‘AGROPECUARIA
TACAMAIJACA, C.A.’ are represented by a property it owns with an area of approximately One Thousand Seven
Hundred Ninety-Eight Hectares (1,798 ha).” Sale and Purchase Agreement transferring Agropecuaria Tacamajaca
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87.  In addition to the landholdings, Smurfit’s Venezuelan business also consisted of three
paper mills located in Caracas, Valencia and San Felipe, as well as 15 production
facilities, including recycling plants, corrugated cardboard plants, a sack plant and a

folding carton plant.’

88. On 13 November 2001, Venezuela enacted the Decreto Con Fuerza de Ley de Tierras y
Desarrollo Agrario (the “2001 Land Law”). In its Preamble, the 2001 Land Law states
that: “[...] the affectation of the use of all lands, whether public or private, with a
vocation for agri-food development is established.”” It defines as beneficiaries “the
citizens who dedicate themselves to rural agricultural activity.” Additionally, it classifies
three basic levels of productivity: (i) idle or uncultivated estate, (ii) improvable estate,
and (iii) productive estate.® Through this Law, Venezuela created the National Land

Institute (“INTI”) and the Regional Land Offices (“RLOs”).’

89.  In November 2002, in a decision of the Supreme Court of Venezuela, the Court
determined that Articles 89 and 90 of the 2001 Land Law were unconstitutional.'°

C.A. to Carton, 11 February 1993, C-031, p. 3, see also pp.1-2. Agropecuaria Tacamajaca is 100 percent owned by
Cariven Investment Limited, which is in turn 100 percent owned by Carton; Share purchase agreement transferring
Agropecuaria Tacamajaca C.A. to Cariven Investment Limited, 22 December 1993, C-032 (showing that Cariven
Investment Limited holds 100 percent of the shares of Agropecuaria Tacamajaca); Capital Stock Ledger of Cariven
Investment Limited, 30 August 2002, C-011C; and Register of Members of Cariven Investment Limited, 23 October
2018, C-011D (showing that Carton owns 100 percent of the shares of Cariven Investment Limited).

5 Claimant’s Memorial, § 14(b) (c).

¢ Decree No. 1,546 on the Force of Law on Land and Agrarian Development, 9 November 2001, published in the
Gaceta Oficial No. 37,323 on 13 November 2001 (the “2001 Land Law”), C-034, p. 3. See also Art. 2.

72001 Land Law, C-034, p. 3. (Unofficial translation)

$2001 Land Law, C-034, p. 3. See also Arts. 13, 37-61.

22001 Land Law, C-034, Arts. 120-135.

19 Decision of the Constitutional Chamber of the Venezuelan Supreme Court, Federacién Nacional de Ganaderos de
Venezuela, 20 November 2002, C-036, p. 19. Regarding Art. 89, the decision determined on page 15 that “[...]
administrative procedures, those whose objective is to reduce the legal sphere of those administered by restricting a
right, must be bestowed with greater guarantees for those, so that the administrative power is exercised in a manner
consistent and appropriate to the purposes proposed by the statute, thus guaranteeing adherence to the law of
administrative action [...] in this situation, and there being no proportionality between the intervention instituted by
the article and the idle or uncultivated nature of the land, since once the corresponding administrative procedure is
completed, the Administration, by principle of execution and enforceability of administrative acts, may enter into
direct possession of the property, which does not justify a momentary intervention, this Chamber declares the
unconstitutionality of the norm in reference because it transgresses the constitutional right to property [...].” As to
Art. 90, the decision declared on pages 17 and 18 that “[n]ot recognizing the ownership of the assets that exist on the
lands of the indicated National Land Institute, violates the right to property, and causes the Institute to incur unjust
enrichment, since it subverts the idea of real estate accession in a vertical sense, which entails the unconstitutionality
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90. In 2003, President Chavez enacted Decree No. 2,292 which empowered the INTT to issue
“land letters” (cartas agrarias) to certify the occupation of land by collective groups as
well as to “promote and permit the participation of organized communities of collective
groups in the cultivation of the land owned by it and by the Republic while the
proceedings aimed at determining the appropriateness of the permanent adjudication of

occupied land [...] are being conducted.”!!

91. On 9 February 2005, President Chavez issued the Partial Regulation of the Land Law
(Reglamento Parcial de la Ley de Tierras) (“PRLL”) which required the INTI to classify
rural land according to the categories of land use established in the 2001 Land Law.!?
The PRLL also established factors and qualities to determine the classes and subclasses
of land and the classes and subclasses of land use capacity as well as to classify the land

in accordance with the country’s agro-ecological characteristics. !?

92. On 18 May 2005, a new law amending the 2001 Land Law was passed, (the “2005 Land
Law”). Articles 89 and 90 previously determined as unconstitutional were removed and

Articles 85 and 86 on Land Recovery Proceedings were introduced. '

of the norm [...] since with the norm in reference the right to property over the improvements carried out by the
occupants of the lands of the National Land Institute is absolutely ignored, this Chamber declares the nullity [...].”
Art. 89 provided that “[o]nce the proceedings have been initiated, the National Land Institute may intervene in land
under recovery proceedings if it is idle or uncultivated, pursuant to the provisions of this Decree of Law [...].” Art.
90 established that “[i]llegal or unlawful occupants of public land under recovery proceedings may not claim any
compensation for improvements on or fruits of illegally occupied land.” (Unofficial translation), see 2001 Land Law,
C-034.

' Decree No. 2,292, 4 February 2003, published in the Gaceta Oficial No. 37,624, 4 February 2003, C-184, Arts. 1
and 5; INTI Decision No. 177, 5 February 2003, published in the Gaceta Oficial No. 37,629, 11 February 2003, C-
185, Arts. 1-7.

12 Art. 2, paragraphs 9-14 define the following uses: agricultural, vegetable, livestock, forestry, conservation and
protection of the environment, and agrotourism. See also Arts. 9, 10-12-14 on INTI’s power to authorize the use of
land for forest production, mixed systems or mixed uses, to determine the soil classes, to classify products in
accordance with the soil classes as well as to determine the area for production in relation to the soil classes and in
accordance with its use. Decree No. 3,463 on the Partial Regulation of the 2001 Land Law for the determination of
the use of rural land, 9 February 2005, published in the Gaceta Oficial No. 38,126 on 14 February 2005, C-039.

13 Decree No. 3,463 on the Partial Regulation of the 2001 Land Law for the determination of the use of rural land, 9
February 2005, published in the Gaceta Oficial No. 38,126 on 14 February 2005, C-039. See Arts. 4, 6-8.

14 Art. 85 provided that after initiating the procedure to recover land, the INTI could order interim measures. Notice
of such measures had to be given personally to occupants directly affected, who in turn could exercise appeals. The
interim measures had to set forth the duration of the measures. According to Art. 86: “[...] illegal or unlawful
occupation of land with designated agrarian use shall not generate any rights; therefore, the agrarian administration
will not be obligated to indemnify illegal or unlawful occupants for improvements that have been made to land with
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93. On 29 July 2010, the Law of Partial Reform of the 2005 Land Law (the “2010 Land
Law”) was passed. According to Article 82 of the Law: “The [INTI] may also recover
land in cases in which ownership is attributed to private parties, when after a
documentary analysis of the sufficient title requested from the party to whom ownership
rights are attributed, the person is unable to show a perfect sequence and chain of title
for the property and other alleged rights, from the valid granting by the Venezuelan
Nation until the title of acquisition duly registered by the party who asserts ownership.” !>
Pursuant to Article 84, the INTI could initiate recovery proceedings if the lands were “in
the area of influence of strategic agri-production or agri-ecological projects developed
by the National Executive [and] when exceptional circumstances of social interest or

public utility so require.” !¢

94, In January 2014, a new system of price controls was established through Decree No. 600
on the Organic Law on Fair Prices (“Law on Fair Prices”). The Law on Fair Prices
allowed prices to be fixed and established a maximum profit margin of 30 percent on the
sale of all consumer goods, sanctions, and criminal penalties. The Law also created the
SUNDDE, which was in charge of its implementation.!” In 2014 and 2015 the Law was

amended; however, the maximum profit margin of 30 percent remained.'®

designated agrarian use that may be the subject to recovery.” (Unofficial translation) Law of Partial Reform to Decree
No. 1,546 (the 2001 Land Law), 28 April 2005, published in the Gaceta Oficial No. 5,771 on 18 May 2005 (the “2005
Land Law”), C-043.

15 Law of Partial Reform to the 2005 Land Law (the “2010 Land Law”), 17 June 2010, published in the Gaceta Oficial
No. 5,991 on 29 July 2010, C-083, Art. 82. (Unofficial translation)

162010 Land Law, C-083, Art. 84. (Unofficial translation). Pursuant to the Final Provisions, notaries must require the
certificates of improvable estate or productive estate for the formalization or granting of any document presented of
the property located within the lands intended for agricultural use. See Final Provisions, Fifth.

17 Decree No. 600 on the Organic Law on Fair Prices, 21 November 2013, published in the Gaceta Oficial No. 40,340
on 23 January 2014, C-126. “[T]he products of Carton and its affiliates were not subject to government price-fixing”
but were “subject to the 30 percent cap on profits.” Claimant’s Memorial, § 122. See Arts. 10-12, 16, 24, 32, 45-64.
18 Decree No. 1,467 on the Organic Law on Fair Prices, 18 November 2014, published in the Gaceta Oficial No. 6,156,
on 19 November 2014, C-239, Arts. 37-54; Decree No. 2,092 on the Organic Law on Fair Prices, 8 November 2015,
published in the Gaceta Oficial No. 40,787 on 12 November 2015, C-140, Arts. 37-38, 49-72.
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B. The Seizures
i.  La Productora

95. On 23 March 2003, a local group denounced the alleged illegal occupation of the
landholding by Refordos before the INTI. Following this denunciation, the Portuguesa
RLO issued a report on the examination of the chain of title indicating that the documents
presented were insufficient to demonstrate a right to property. Taking this into
consideration, on 27 September 2006, the INTI initiated proceedings to recover the La

Productora landholding. '

96. By a notice issued on 31 October 2006, the INTI imposed interim measures on La
Productora that would be in force until the decision on the recovery proceeding was
rendered. The notice provided that the recovery proceeding would continue, urges the
Portuguesa RLO to protect the agricultural production activities being conducted by the
current occupants, and indicates that the incorporation of groups of farmers authorized
by the measure would be done progressively.?’ Refordos was notified of the 27

September and 31 October 2006 decisions on 19 January 2007.2!

97. On 31 January 2007, Refordos filed an application before the INTI requesting the

suspension of the interim measures as well as termination of the recovery proceeding.*?

98. On 19 March 2007, Refordos filed an application before an agrarian court requesting the
admission of an administrative agrarian annulment appeal of the interim measures and

an injunctive measure to suspend the measures issued by the INTI. %

99, On 25 March 2007, President Chavez announced on national television that La

Productora property was being “recovered” as part of the “agrarian revolution.”** Since

1% INTI Notice regarding La Productora, 27 September 2006, C-046, pp. 1-2.

20 INTI Notice regarding La Productora, 31 October 2006, C-047, pp. 1-2.

2l Refordos’s administrative challenge regarding La Productora filed with INTI, 31 January 2007, C-051, pp. 1, 2.

22 Refordos’s administrative challenge regarding La Productora filed with INTI, 31 January 2007, C-051, pp. 28, 29.

23 Refordos’s annulment appeal regarding La Productora filed with the High Agrarian Court, 19 March 2007, C-052,
pp. 4-5.

24 Transcript of Al6 Presidente No. 278, Todo Chdvez, 25 March 2007, C-195, pp. 2, 3, 5, 37. On 26 March 2007, a
member of the National Assembly declared that the state’s taking of land in Portuguesa of Smurfit was “an act of
social justice.” “Intervention in latifundios should continue in Portuguesa,” E/ Regional, 27 March 2007, C-054.

19



Case 1:24-cv-02728 Document 1-1 Filed 09/24/24 Page 41 of 378

Smurfit Holdings B.V. v. Bolivarian Republic of Venezuela
ICSID Case No. ARB/18/49
Award

then, La Productora landholding has remained under the control of the INTI and the local

occupants.?’

100. Refordos’s requests for appeal and revision were dismissed on various court instances?
and its March 2014 administrative challenge seeking annulment of INTI’s October 2006

interim measures was never decided.?’

il. Santo Tomas

101.  On 15 July 2005, the Lara RLO began an investigation to determine whether the land at

Santo Tomas was idle.?®

102.  On 15 February 2006, the Lara RLO issued a report finding that approximately 80
percent of the land at Santo Toméas was suitable for livestock activity and 20 percent of
the land was suitable for forestry activities. The report indicated that the existing natural
resources were not being used; however, the report also recognized that the land was
used for agroforestry exploitation of various crops (e.g., Eucalyptus, Gmelina, as well as
various pine species). According to the report, for the determination of the soil
classification, only the characteristics observed during the inspection were considered

since there was no analysis of the soil of the property inspected.?’

103.  On 31 March 2006, Refordos was notified that the Lara RLO had initiated proceedings
to declare the Santo Tomas landholding idle.*® On 9 May 2006, Refordos requested the
annulment of the act and a declaration that the land was not idle, also reiterating its

November 2005 request for the issuance of a Productive Farm Certificate. !

25 First Witness Statement of Alberto Ramirez, 9§ 27(a); “La Productora farm taken by the State,” El Regional, 26
March 2007, C-053; Claimant’s Memorial, q 43.

26 Decision of the constitutional chamber of the Venezuelan Supreme Court regarding La Productora, 8 October 2013,
C-124, pp. 8-9.

27 Refordos’s administrative challenge regarding La Productora filed with INTI, 11 March 2014, C-128; Claimant’s
Memorial, 4 42.

28 INTI Notice regarding Santo Tomas, 31 March 2006, C-044, p. 1.

2 INTI Lara RLO Technical Report regarding Santo Tomas, 15 February 2006, C-189, pp. 4-9.

30 INTI Notice regarding Santo Tomas, 31 March 2006, C-044, p. 1.

31 Refordos’s administrative challenge regarding Santo Tomés filed with INTIL, 9 May 2006, C-190,

pp- 1,2,21,23, 24,
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104. Between March 2010 and May 2011, Refordos denounced before several authorities
invasions of the Santo Tomaés estate by groups of occupants noting, in particular, the
damage caused to natural resources such as intentional burning and deforestation, the
removal of a gate, planting without consent, blocking of access, and moreover requesting
the inspection and intervention of said authorities (the Prefecture of the municipality of
Sarare, the Ministry for the People’s Power for the Environment, the Chief of the
Environmental Care Unit, the National Guard, the Environmental Director and the

Prefect of the Municipality of Simén Planas).*

105. On 5 May 2011, the Yaracuy RLO issued a decision guaranteeing the right of the
agricultural cooperatives to remain on the property and instructing the Courts to refrain
from issuing measures that would directly or indirectly lead to their eviction. Refordos

requested the annulment of this decision before INTI but received no response.>?

106. Representatives of Refordos sought to recover equipment located on the Santo Tomas
property. However, the occupants refused to allow the removal of the equipment.

Refordos has been unable to access its land or its equipment since then.**

107. On 16 June 2011, the Palavecino and Simén Planas District Court of the state of Lara
conducted, at Refordos’s request, a judicial inspection of the land at Santo Tomas. The
inspection file indicates that Refordos had title to the land at Santo Tomas, the land at
Santo Tomas was occupied by individuals who were not employees of Refordos, there

were burned and damaged trees, as well as damaged equipment on the property, some

32 Letter from Refordos (Mr. Arrieche) to Prefecture of the Sarare Municipality (Mr. Diaz), 5 May 2011, C-214; Letter
from Refordos (Mr. Cordobes) to Ministry of the Environment - Director of the Lara state (Ms. Arrieta), 16 May 2011,
C-215.

33 Refordos’s annulment appeal regarding Santo Tomas filed with the High Agrarian Court of the State of Lara, 14
December 2016, C-142, p. 4.

34 Claimant’s Memorial, § 50. First Witness Statement of Alberto Ramirez, § 27(c); Minutes of Inspection conducted
by the Prefecture of the Simon Planas Municipality at Santo Tomas, 13 May 2011, C-090, p. 1. Refordos filed a formal
complaint listing the equipment that it was unable to recover from the property. See Complaint regarding Santo Tomas,
3 July 2011, C-217, pp. 1-2.

21



Case 1:24-cv-02728 Document 1-1 Filed 09/24/24 Page 43 of 378

Smurfit Holdings B.V. v. Bolivarian Republic of Venezuela
ICSID Case No. ARB/18/49
Award

areas had been recently cultivated with corn, a sign identifying the property and its owner

had been painted over, and several access points to the property were blocked.>?

108. On 3 July 2011, Refordos denounced these conditions before the Public Prosecutor and

Criminal Circuit of Barquisimeto.3®

109.  On 19 October 2011, the INTI issued a decision declaring the nonconforming use of the
land, denying the Productive Farm Certificate initially requested by Refordos in
November 2005, initiating proceedings for the “recovery” of the land by the State, and

imposing an interim measure authorizing the occupation of the Santo Tomés property.®’

110. In April 2013, the Lara RLO opened an administrative file for the recovery of the Santo
Tomas estate and ordered an inspection of the estate as well as the issuance of a report.
Additionally, it determined that a social study of the possible beneficiaries of the interim
measures was to be conducted. On 15 June 2013, a report was issued confirming that 147
individuals (4 collective groups and 5 individuals) had been occupying the property since
May 2011.3® The report recorded livestock activities (84 animals) and the use of 1.5
percent of the land to cultivate corn. Additionally, the report recognized that the
occupants had committed acts of deforestation by indiscriminate clearing and burning in

various sectors of the property without having obtained permits to do so.*

111.  Another report from 22 May 2014 did not record any livestock activities or the presence
of corn crops on the property.*’ The June 2013 and May 2014 reports indicated the

prevailing soil classes of the estate and noted that the land was within its conforming use.

35 Palavecino and Simén Planas District Court of the State of Lara Judicial Inspection file regarding Santo Tomas,
June 2011, C-216, pp. 43-55.

36 Complaint regarding Santo Tomas, 3 July 2011, C-217.

37 INTI Notice regarding Santo Tomas, 19 October 2011, C-222, pp. 18-20. Refordos learned of this on 27 July 2012
after requesting an update from INTI on the status of the proceedings against its landholding. See Refordos’s
annulment appeal regarding Santo Tomas filed with the High Agrarian Court of the State of Lara, 14 December 2016,
C-142,pp. 4, 5.

38 INTI Decision No. 75-01-13 regarding Santo Tomas, 25 April 2013, C-229, p. 7; INTI Technical Report regarding
Santo Tomas, 15 June 2013, C-230, pp. 4-7.

39 INTI Technical Report regarding Santo Tomas, 15 June 2013, C-230, pp. 20-22, 33, 34.

40 INTI Technical Report regarding Santo Tomas, 22 May 2014, C-237, pp. 15-26.

22



Case 1:24-cv-02728 Document 1-1 Filed 09/24/24 Page 44 of 378

Smurfit Holdings B.V. v. Bolivarian Republic of Venezuela
ICSID Case No. ARB/18/49
Award

Both also noted that a majority of the exploitable land contained plantations of pine,

gmelina and eucalyptus wood.*!

112.  InJune 2014, the Lara RLO issued a decision recommending formal recovery of the land
and regularization of the status of the individuals that had been allowed to occupy the

property pursuant to INTI’s October 2011 decision.*

113.  On 27 January 2015, the INTI issued a decision ordering the formal recovery of the Santo
Tomas estate and the regularization of the collective groups and individuals that had
occupied the land and guaranteeing the occupation and productivity of the land. The
decision was notified to the occupiers of Santo Tomés on 10 February 2015. Refordos
was notified nearly two years later, on 1 November 2016. Refordos appealed and sought

to annul this decision.*?

114. InMarch and April of 2015, Refordos complained to the Ministry of Housing and Habitat
and to an environmental prosecutor, denouncing the occupations and the intentional
burning and deforestation and requesting an inspection and the issuance of pertinent

measures or the initiation of the corresponding investigations.**

115. On 28 April 2015, the INTI issued a carta agraria authorizing the cooperative group
Asociacion Civil de Consejo Socialista de Campesinos Camarada Sirio Lobo to occupy

and exploit 949 hectares (or 43 percent) of the Santo Tomas landholding.*’

41 INTI Technical Report regarding Santo Tomas, 15 June 2013, C-230, pp. 15, 33-34; INTI Technical Report
regarding Santo Tomas, 22 May 2014, C-237, pp. 11, 26.

42 INTI Decision No. 113-05-14 regarding Santo Tomas, 19 June 2014, C-238, pp. 4, 5.

4 INTI Notice regarding Santo Tomas, 27 January 2015, C-134, pp. 25-27; INTI Notice regarding Santo Tomas, 10
February 2015, C-244; Refordos’s annulment appeal regarding Santo Tomads filed with the High Agrarian Court of
the State of Lara, 14 December 2016, C-142, pp. 75, 76.

4 Letter from Refordos (Mr. Arrieche) to the Ministry of Housing and Habitat (Mr. Silva), 27 March 2015, C-245;
Complaint regarding Santo Tomas, 13 April 2015, C-246.

4 Land title (carta agraria) issued by INTI to Asociacion Civil de Consejo Socialista de Campesinos Camarada Sirio
Lobo, 28 April 2015, C-247. Refordos was made aware of this authorization three years later in April 2018 and filed
an annulment request against the carta agraria. See Refordos’s annulment appeal regarding Santo Tomas filed with
the High Agrarian Court of the State of Lara, 16 April 2018, C-263, pp. 3, 4, 29.
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116. On 14 April 2016, Refordos filed a request before an agrarian court to issue an injunction
to stop further damage to the property caused by the local occupants.*® The measures

were granted nearly a year later.*’
iii.  El Pinal

117.  On 15 July 2005, the Lara RLO began an investigation to determine whether the land at

El Pifnal was idle.*®

118.  On 29 November 2005, Refordos applied to the Lara RLO for a Productive Farm
Certificate for El Pifial.*’

119.  On 7 March 2006, the Lara RLO issued a report concluding that El Pifial was suitable

for agricultural use and its non-conforming use.>

120.  On 16 November 2006, Refordos was notified that the INTI had begun proceedings to
declare Refordos’s landholding at El Pifial as idle.>' Refordos filed in December 2006
an administrative challenge requesting the annulment of the act, a declaration that the
land was not idle, and the issuance of the Productive Farm Certificate it had requested a

year earlier.”?

121.  On 13 August 2007, the Lara RLO issued a report recommending that INTI declare the
El Pifal property to be idle and refused the issuance of the Productive Farm Certificate

requested by Refordos two years earlier. That same day, the Lara RLO issued a decision

46 Refordos’s environmental protection measure request regarding Santo Tomas filed with the First Instance Agrarian
Court of the State of Lara, 14 April 2016, C-249, p. 15.

47 Decision of the First Instance Agrarian Court of the State of Lara regarding Santo Tomas, 15 March 2017, C-252.
48 Refordos’s administrative challenge regarding El Pifial filed with INTI, 18 December 2006, C-049, p. 5. This was
the same day on which it initiated an investigation into Refordos’s Santo Tomas property as described above.

4 Refordos’s administrative challenge regarding El Pifial filed with INTI, 18 December 2006, C-049, pp. 2, 4, 8, 16,
23,25, 26, 27; INTI Notice regarding El Pifial (Notificacion), 25 February 2009, C-066, pp. 1, 20, 30.

0 Refordos’s administrative challenge regarding El Pifial filed with INTI, 18 December 2006, C-049, pp. 20-24; INTI
Notice regarding El Pifial (Notificacion), 25 February 2009, C-066, pp. 4, 5.

SUINTI Notice regarding El Pifial (Notificacion), 25 February 2009, C-066, pp. 17, 18.

52 Refordos’s administrative challenge regarding El Pifial filed with INTI, 18 December 2006, C-049, p. 26.
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declaring that it had concluded the idleness proceedings and was remitting the file to

INTL.>

122.  On 25 February 2009, the INTI declared the El Pinal property as “idle,” initiated
“recovery” proceedings, denied the request for a Productive Farm Certificate, and issued

an interim measure authorizing individuals to occupy the property.>*

123.  On 1 March 2009, the INTTI officials went to El Pifial to notify Refordos of its 25 February

decision.* The notification was attached to the gate.

124.  On 6 March 2009, President Hugo Chavez announced that the government had
“intervened” El Pifal the previous day, on 5 March 2009, as part of the “agrarian
revolution.”>® During his announcement, President Chavez stated that El Pifial “is no
longer private property, but property of the people” and he declared that the people would
“rationally exploit” the wood and harvest crops on the property. He declared that it was
“crucial” that the ownership structure of lands be changed to ensure the success of

“Socialist Venezuela.””>’

125. On 9 March 2009, Refordos filed a challenge to this decision. Additionally, in April 2009
it filed a request to annul INTI’s decision before the agrarian courts, which was denied.>®

On 21 October 2009, the INTI took possession of El Pifial.>

53 Refordos’s annulment appeal regarding El Pifial filed with the High Agrarian Court of the State of Lara, 23 April
2009, C-206, p. 7.

54 INTI Notice regarding El Pifial (Cartel de Notificacion), 25 February 2009, C-065, pp. 1-3.

35 Refordos’s annulment appeal regarding El Pifial filed with the High Agrarian Court of the State of Lara, 23 April
2009, C-206, p. 8.

%6 “Chavez announces the intervention over the lands of paper company Smurfit Kappa,” ABC Internacional, 6 March
2009, C-202, pp. 1-2.

57 “Chévez orders the expropriation of the lands of Irish paper company Smurfit Kappa,” 20 minutos, 6 March 2009,
C-203; “Venezuela takes farm from Irish paper company,” La Nacion, 7 March 2009, C-204, p. 2.

8 Refordos’s annulment appeal regarding El Pifial filed with the High Agrarian Court of the State of Lara, 23 April
2009, C-2006, p. 8. Decision of the Constitutional Chamber of the Venezuelan Supreme Court regarding El Pifal, 5
May 2014, C-236, p. 11. Through this proceeding, Refordos requested the revocation of the resolution issued on 14
December 2010, by a court specialized in agrarian matters, which dismissed an appeal against a decision rendered on
4 May 2009.

59 INTI Takeover Minutes regarding El Pifial, 21 October 2009, C-074.
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126. Between 20 August 2013 and 28 April 2015, the INTI issued four cartas agrarias
authorizing the occupation and exploitation of portions of the El Pifial landholding.
Refordos was not made aware of these authorizations until August 2017. Refordos

requested the annulment of these cartas agrarias in August 2017.%°

127. On 7 December 2016, the INTI notified Refordos of its decision to “recover” El Pifial
that had been issued in August 2012. Refordos appealed in January 2017.%!

C. Substantial Interference with Other Landholdings
i.  Cujicito
128.  On 16 May 2006, the Lara RLO initiated proceedings to declare Refordos’s Cujicito
landholding idle.®?

129. The Lara RLO notified Refordos of these proceedings on 15 November 2006. Refordos
filed a defense with the Lara RLO in December 2006 requesting annulment of the act, a

declaration that the land was not idle and the issuance of a Productive Farm Certificate.®

130.  Theidleness proceedings were not concluded. Refordos was able to continue its activities

at Cujicito until August 2018.%4

60 Land title (carta agraria) issued by INTI to Colectivo San Antonio, 20 August 2013, C-231; Land title (carta
agraria) issued by INTI to Consejo Campesino Forjadores, 9 January 2015, C-241; Land title (carta agraria) issued
by INTI to Asociacion Civil Campesino La Vaquera del Pifial, 16 January 2015, C-242; Land title (carta agraria)
issued by INTI to Agricola y Pecuaria Productoras Agricolas Los Rieles del Pifial, 16 January 2015, C-243. Refordos’s
annulment appeal regarding El Pifial filed with the High Agrarian Court of the State of Lara (re: Colectivo San
Antonio), 14 August 2017, 