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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-21072
Summary Cal endar

APPL|I CATI ON OF THE REPUBLI C OF KAZAKHSTAN,
Peti ti oner- Appel | ee,
V.
Bl EDERVANN | NTERNATI ONAL

Cl ai mant - Appel | ant ,

Appeal fromthe United States District Court for the
Southern District of Texas

March 17, 1999

Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges:
EDITH H JONES, G rcuit Judge:

In support of a proceeding before the Arbitration
Institute of the Stockhol m Chanber of Commerce, the Republic of
Kazakhstan (“Kazakhstan”) instituted the underlying action in the
Southern District of Texas for assistance in discovery pursuant to
28 U S.C. § 1782. Kazakhstan requested that the district court
order Murdock Baker, Jr., not a party to the arbitration, to submt
to a deposition and produce certain docunents related to
Kazakhst an’ s opponent Bi edermann I nternational (“Bi edermann”). The

district <court ordered the requested discovery and denied



Bi edermann’ s request for reconsideration and notion for energency
stay. On expedited appeal of the district court’s final order,!?
this court stayed the discovery. Having reviewed the parties

subm ssions and exam ned the |anguage and history of § 1782, we

elect to follow the Second Circuit’s recent decision that § 1782

does not apply to private international arbitrations. See National

Broad. Co. v. Bear Stearns & Co., F.3d __ , No. 98-7469, 1999

W. 27053. (2d G r. Jan. 26, 1999).

Revi ew of the scope of § 1782 is de novo. See Pritchard

v. U S Trustee (In re England), 153 F. 3d 232, 234 (5th Cr. 1998).

When interpreting a statute, this court exam nes the plain, common
sense neani ng of the statute’s |anguage. See id. at 235 (“Courts
properly assune, absent sufficient indicationto the contrary, that
Congress intends the words in its enactnents to carry their
ordi nary, contenporary, common neani ng.”) (internal punctuation and
citations omtted). |If this |anguage is unanbiguous, the inquiry

i s ended. See United States v. Investnent Enters., Inc., 10 F. 3d

263, 274 (5th Cr. 1994) (“Except in rare circunstances, judicia
inquiry is conplete when the terns of a statute are unanbi guous.”).
As the Second Circuit observed, however, the neaning of “foreign or
international tribunal” is anbi guous and nust be construed in |ight

of the background and purpose of the statute.

1See 28 U.S.C. § 1291; Okubo v. Reynolds (In re Letters
Rogatory fromthe Tokyo Dist. Prosecutor’'s O fice), 16 F. 3d 1016,
1018 n.1 (9th Gr. 1994).



Fromits adoption in 1855 through its anendnent in 1964,
8§ 1782 permtted a district court to provide discovery assistance
only to a party involved in judicial proceedings pending before a
“court in a foreign country.”? In 1964, Congress anended the
statute. Section 1782 now reads, in pertinent part:

The district court of the district in which a
person resides or is found may order himto
give his testinony or statenment or to produce
a docunment or other thing for wuse in a
proceeding in a foreign or international
tribunal. The order nay be made . . . upon
the application of any interested person .

28 U.S.C. 8§ 1782 (enphasi s added). The decision to substitute the
term*®“tribunal” for “court” was deliberate, evidencing Congress’s
intention to expand the discovery provision beyond “conventi onal
courts” to include “foreign admnistrative and quasi-judicial
agenc[ies].” See S. Rep. No. 1580, 8 9 (1963), reprinted in 1964
US CCAN 3782, 3788.

But the new version of § 1782 was drafted to neld its

predecessor with other statutes which facilitated discovery for

2Act of May 24, 1949, ch. 139, § 93, 63 Stat. 89, 103 (1949);
see also Act of June 25, 1948, ch. 646, § 1782, 62 Stat. 869, 949

(1948) (“any civil action pending in any court in a foreign
country”); Act of March 3, 1863, ch. 95 8§ 1, 12 Stat. 769, 769
(1863) (“in any suit for the recovery of noney or property . . . in
any foreign court . . . in which a governnent of such foreign

country shall be a party”); Act of March 2, 1855, ch. 140, § 2, 10
Stat. 630, 630 (1855) (“fromany court of a foreign country”). For
an extensive discussion of 8§ 1782's legislative history, see
National Broad. Co., 1999 W 27053, at *4-6, and |ln re:
Application of Nat’'|l Broad. Co., No. M77 (RA5), 1998 W. 19994, at
*4-7 (S.D.N Y. Jan. 21, 1998).




i nternational governnent-sanctioned tribunals. See, e.qd., National

Broad. Co., 1999 W 27053, at *5-*6 (discussing conbination of

§ 1782 with 22 U S. C. 88 270-270g). Neither the report of the
Commi ssi on that reconmended what becane the 1964 version of § 17823
nor contenporaneous reports of the Comm ssion’s director* ever
specifically goes beyond these types of proceedings to discuss
private comercial arbitrations. There is no contenporaneous
evi dence that Congress contenpl ated extending 8 1782 to the then-

novel arena of international commercial arbitration.® References

3Section 1782's anmendnent in 1964 arose from recommendati ons
of the Conmm ssion and Advisory Conmttee on International Rules of
Judicial Procedure. See Act of Sept. 2, 1958, Pub. L. No. 85-906,
72 Stat. 1743, 1743-45 (1958); see also National Broad. Co., 1999
WL 27053, at *4.

“Pr of essor Hans Smt directed the Commssion's work.
Foll ow ng Congress’s 1964 anendnent of 8§ 1782, Smt noted the

expansion of the statute to include, inter alia, “international
arbitral tribunals.” See Hans Smt, International Litigation Under
the United States Code, 65 Colum L. Rev. 1015, 1027 n.73 (1965);
see also id. at 1026 n.71 (“‘tribunal’ enbraces all bodies
exerci sing adjudicatory powers, and includes . . . admnistrative
and arbitral tribunals”). See, also Hans Smt and Arthur R
MIler, International Co-Operationin Gvil Litigation -- A Report

on the Practices and Procedures Prevailing in the United States
(1961).

SSubsequent articles by Professor Snmit, however, chanpion the
majority viewof comentators that private comercial arbitrations
are within 8 1782. See, e.qg., Hans Smt, Anerican Assistance to

Litigation in Foreign and International Tribunals: Section 1782 of
Title 28 of the U S.C Revisited, 25 Syracuse J. Int’l L. & Com 1,
5-8 (1998) (discussing application of 8§ 1782 to private
arbitrations and criticizing In re Application of Medway Power

Ltd., 985 F. Supp. 402 (S.D.N. Y. 1997), and In re: Nat’l Broad.

Co.); Jonathan Clark Geen, Are International Institutions Doing

Their Job?, 90 Am Soc’'y Int’l L. Proc. 62, 70-71 (1996) (“it is
hard to think of an international tribunal other than a court or an
arbitration panel”); Walter B. Stahr, D scovery Under 28 U S.C. 8§
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inthe United States Code to “arbitral tribunals” alnost uniformy
concern an adjunct of a foreign governnent or international
agency. ©

Moreover, the term“tribunal” | acks precision and demands
judicial interpretation consistent wth the statute’ s purpose.
“Tri bunal” has been held not to i nclude even certain types of fact-
finding proceedings, |ike those enforcing tax assessnent and
currency exchange regul ations, conducted under the auspices of

foreign governnents. See, e.q., Fonseca v. Blunenthal, 620 F.2d

322, 323 (2d Cr. 1980) (Superintendent of Exchange Control of

Colonbia); Inre Letters Rogatory Issued by Dir. of Inspection of

&ov't of India, 385 F.2d 1017, 1020-22 (2d Cr. 1967) (Indian

incone tax officer) (Friendly, J.); see also Okubo, 16 F.3d at

1018-19 (Tokyo District Prosecutor’s Ofice not “tribunal”). To
the extent that these cases distinguished between an inpartia
adj udi cative proceeding, the type covered by § 1782, and the

inquiry of an officer with *“an institutional interest in a

1782 for Foreign and I nternational Proceedings, 30 Va. J. Int'| L.

597, 619-20 (1990) (“It isclear . . . that the term‘internati onal
tribunal’ includes an international court, arbitration or other
tribunal l|ocated in a foreign country.”); Peter F. Schlosser,
Coordi nated Transnational Interaction in Cvil Litigation and

Arbitration, 12 Mch. J. Int’l L. 150, 170 n.84 (1990) (scope of
“tribunal” should include international arbitrations).

6See, e.qg., 16 U S.C 8§ 973n (“In the event of a dispute

requiring the establishnment of an arbitral tribunal . . . ."); 22
US C 8§ 290k-11(a) (“An award of an arbitral tribunal resolving a
di spute . . . ."); 22 U S.C. 8§ 1650a (“An award of an arbitral

tribunal rendered pursuant to chapter IV

).
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particular result",” one mght infer that private internationa
arbitrations ought to be covered. The opinions, however, also
denonstrate inherent limts on the nature of a “tribunal”; thus,
not every concei vabl e fact-findi ng or adjudi cati ve body i s covered,
even when the body operates under the inprimatur of a foreign
gover nnent .

Skepticism about ext endi ng § 1782 to private
international arbitrations also results from a conparison wth
donestic United States arbitration procedure. As other courts have
noted,® donestically constituted arbitration panels, but not any

“Interested party,” can invoke federal court jurisdictionto conpel
di scovery in limted circunstances. Further, federal courts have
a duty to enforce arbitrators’ sumonses only within the federal
district in which the arbitrators, or a mgjority of them are
sitting. See 9 US. C 8 7. It is not likely that Congress would
have chosen to authori ze federal courts to assure broader discovery
inaidof foreign private arbitration than is afforded its donestic
di spute-resol ution counterpart. There is also a possibility that

Federal Arbitration Act 8 7 and 28 U. S.C. § 1782 conflict, if the

|atter section enconpasses foreign and international private

'Fonseca, 620 F.2d at 324 (quoting In re Letters Rogatory, 385
F.2d at 1020).

8See, e.0., National Broad. Co., 1999 W 27053, at *2-*3 (“The
net hods for obtaining evidence under [9 US. C] 8§ 7 are nore
l[imted than those under [28 U S.C.] 8 1782 in two, and possibly
three, ways.”); Medway Power Ltd., 985 F. Supp. at 404-05.
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arbitrations. Section 7 is a “residual” provision, to the extent
not inconsistent wth the Convention on the Recognition and
Enforcenment of Foreign Arbitral Awards, 9 U S. C. § 201, 208, and
the Inter-Anerican Convention on International Commer ci al
Arbitration, 9 U S.C. 88 301, 307. The Second Circuit aptly noted
that the differences in available discovery could “create an
entirely new category of disputes concerning the appointnent of
arbitrators and the characterization of arbitration disputes as

donestic, foreign, or international.” See National Broad. Co.

1999 W. 27053, at *5.

Enpowering arbitrators or, worse, the parties, inprivate
international disputes to seek ancillary discovery through the
federal courts does not benefit the arbitration process.
Arbitration is intended as a speedy, economcal, and effective
means of dispute resolution. The course of the litigation before
us suggests that arbitration’s principal advantages nmay be
destroyed if the parties succunb to fighting over burdensone
di scovery requests far fromthe place of arbitration. Moreover, as
a creature of contract, both the substance and procedure for
arbitration can be agreed upon in advance. The parties may pre-
arrange discovery nechanisns directly or by selecting an
established forum or body of governing principles in which the

conventions of discovery are settled.® Resort to 8§ 1782 in the

°See U.N. Conmi ssion on International Trade Law, Mdel Law on
International Commercial Arbitration, art. 19 (1994). Article 19
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teeth of such agreenents suggests a party’s attenpt to mani pul ate
United States court processes for tactical advantage.!® Section
1782 need not be construed to denmand a result that thwarts private
international arbitration’s greatest benefits.

For the foregoing reasons, we conclude that the term
“foreign and international tribunals” in 8 1782 was not intended to
authorize resort to United States federal courts to assist
di scovery in private international arbitrations. The provision was
enlarged to further comty anong nations, not to conplicate and
underm ne the salutary device of private international arbitration.

REVERSED.

provi des the parties with w de discretion to devel op the procedures
to be enployed in an arbitral proceeding:

Subject to the provisions of this Law, the parties are freeto
agree on the procedure to be followed by the arbitral tribunal
i n conducting the proceedings. * * * Failing such agreenent,
the arbitral tribunal may, subject to the provisions of this
Law, conduct the arbitration in such manner as it considers
appropriate. The power conferred upon the arbitral tribuna
i ncl udes the power to determ ne the admssibility, rel evance,
materiality and wei ght of any evidence.

See id.; see also Anerican Arbitration Ass’'n, Conmercia
Arbitration R 8 31 (1996) (“The parties may offer such evi dence as
is relevant and material to the dispute and shall produce such
evidence as the arbitrator may deem necessary to an under st andi ng
and determnation of the dispute. An arbitrator or other person
aut hori zed by | aw to subpoena wi tnesses or docunents may do so upon
the request of any party or independently.”).

10See National Broad. Co., 1999 W 27053, at *6 (“If the
parties to a private international arbitration nmake no provision
for sonme degree of consensual discovery inter se in their agreenent
to arbitrate, the arbitrators control discovery, and neither party
is deprived of its bargained-for efficient process by the other
party’s tactical use of discovery devices”).
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