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I. The Claimant in this arbitrat ion is O li ve Group FZ-LLC, a limited liability company established 

under the laws of the United Arab Emirates, with its principal place of business at Al Thuraya 

Tower I, Floor 22, P.O Box 502356, Dubai Internet C ity, Dubai , United Arab Emirates ("Olive 

Group" or the "Claimant"). 

2. The Claimant is represented in this arbitration by: 

Mr. Enayat Qasimi, Esquire 
Whiteford Taylor Preston LLP 
1800 M Street, N.W., Suite450N 
Washington, D.C. 20036 
United States of America 

E-mail : eqasirni@ wtplaw.com 

Ms. Ilana Subar, Esquire 
Whiteford Taylor Preston LLP 
Seven Saints Paul Street, Su ite 1500 
Baltimore, Ma1yland 21202- 1636 
United States of America 

E-mail : isubar@ wtplaw.com 

3. The Respondent in this arbitration is the Afghanistan C ivil Aviation Authority, an agency of the 

Islamic Republic of Afghanistan wh ich operated pursuant to Afghanistan's C ivil Aviation Law, 

Official Gazette No. 1903, 26/9/139 J ("ACAA'' or the "Respondent", and together with the 

C laimant, the "Parties"). 1 

4. The Respondent is represented in this arbitration by:2 

2 

Captain Ghulam Jailani Wafa 
Mr. Farhad Perzad 
Mr. Muhib-Ullah Zahid 
Ministry of Transport & Aviation 
Kabul, Afghanistan 

E-mail: jai1aniw63@gma il.com 
farhad.perzad@acaa.gov.af 

According to the Respondent, ACAA was merged into the Ministry of Transport of Afghanistan and, as a 
result. it now operates under the umbrella of Afghanistan 's Ministry of Transport and Aviation. See 
paragraph 69 below. 

The Respondent has appointed its outside counsel but has fa iled to produce a power of attorney evidencing 
the authority of outside counsel to represent the Respondent. 
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5. The dispute ari ses from the Respondent's al leged breaches of Contract No. 

NPA/ACAA/96/NCS-1889/ICB dated 4 August 2018, under which the C laimant was lo procure 

securi ty services for four international airports in Afghanistan (the "ANAP Contract").3 T he 

Claimant states that the Respondent failed to comply with its ob ligations under the ANAP 

Contract, causing the C laiman t damage in excess of USD 24,000,000. The Respondent refutes 

the C laimant' s a llegations that it had failed to perform certain obligations under the ANAP 

Contract. 

II. THE ARBITRATION AGREEMENT, LAWS AND SEAT 

6. The General Conditions of the ANAP Contract ("GCC") provide: 

8.1 Amicable Settlement. The Pai1ies shall use their best efforts to settle amicably a ll 
disputes arising out of or in connection with this Contract or its interpretation. 

8.2 Dispute Settlement. 

8.2.1 If any dispute arises between the Employer and the Service Provider in 
connection with, or arising out of, the Contract or the provision of the Services, 
whether during can-ying out the Services or after their completion, the matter shall be 
refe1Ted to the Adjudicator within fourteen ( 14) days of the notification of 
disagreement of one party to the other. 

8.2.2 The Adjudicator shall give a decision in writing within twenty-eight (28) days 
of receipt of a notification of a dispute. 

8.2.3 T he Adjudicator shall be paid by the hour at the rate specified in the BOS and 
SCC, together with re imbursable expenses of the types specified in the SCC, and the 
cost shall be divided equally between the Employer and the Service Provider, 
whatever decision is reached by the Adjudicator. Either pa11y may refer a decision of 
the Adjudicator to an Arbitrator within twenty-eight (28) days of the Adjudicator' s 
written decision. If neither pa11y refers the dispute to arbitration within the above 
twenty-eight (28) days, the Adjudicator' s decision will be fina l and binding. 

8.2.4 The arbitration shall be conducted in accordance with the arbitration procedure 
published by the institution named and in the place shown in the SCC. 

8.2.5 Should the Adjudicator resign or die, or should the Employer and the Service 
Provider agree that the Adjudicator is not funct ioning in accordance with the 
provisions of the Contract, a new Adjudicator will be jointly appointed by the 
Employer and the Service Provider, within thirty (30) days, the Adjudicator shall be 
designated by the Appointing Authority designated in the SCC at the request of 

Namely, Hamed Karzai International Ai rport, Kabul; Herat International Airp011, 1-lerat; Mazar-e Sharif 
International Airpo11; and Kandahar International Airport. 
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7. The Special Conditions of the ANAP Contract ("SCC") provide the following m relation lo 

Clause 8.2.4 of the GCC: 

Disputes shall be settled by arbitration in accordance with the following provisions: 

I. Selection of Arbitrntors. Each dispute submitted by a Party to arbitration shall be heard 
by a sole arbitrator or an arbitration panel composed of three arbitrators, in accordance with 
the following provisions: 

(a) Where the Parties agree that the dispute concerns a technical matter, they may 
agree to appoint a sole arbitrator or, failing agreement on the identity of such sole 
arbitrator within thirty (30) working days after receipt by the other Patty of the 
proposal of a name for such an appointment by the Party who initiated the 
proceedings, either Party may apply to Federation Internationals des lngenieurs­
Conseil (FJDIC) of Lausanne, Switzerland for a list of not fewer than five 
nominees and, on receipt of such list, the Parties shall alternately strike names 
therefrom, and the last remaining nominee on the list shall be the sole arbitrator for 
the matter in dispute. If the last remaining nominee has not been determined in this 
manner within sixty (60) working days of the date of the list, Federation 
Internationale des Ingenieurs-Conseil (FIDIC) of Lausanne, Switzerland shall 
appoint, upon the request of either Party and from such list or otherwise, a sole 
arbitrator for the matter in dispute. 

(b) Where the Patties do not agree that the dispute concerns a technical matter, the 
Client and the Consultant shall each appoint one arbitrator, and these two arbitrators 
shall jointly appoint a third arbitrator, who shall chair the arbitration panel. If the 
arbitrators named by the Patties do not succeed in appointing a third arbitrator within 
thirty (30) working days after the latter of the two arbitrators named by the Parties 
has been appointed, the third arbitrator shall , at the request of either Patty, be 
appointed by the Secretary General of the Permanent Court of Arbitration, The 
Hague.5 

8. The SCC further provide the following in relation to Clause 8.2 .5 of the GCC: 

4 

5 

(c) lf, in a dispute subject to Clause SC 8.2 I. (b), one Patty fails to appoint its 
arbitrator within thi tty (30) working days after the other Patty has appointed its 
arbitrator, the Patty which has named an arbitrator may apply to the Secretary 
General of the Permanent Court of Arbitration, The Hague to appoint a sole 
arbitrator for the matter in dispute, and the arbitrator appointed pursuant to such 
application shall be the sole arbitrator for that dispute. 

2. Rules of Procedure. Except as stated herein, arbitration proceedings shall be conducted in 
accordance with the rules of procedure for arbitration of the United Nations Commission on 
International Trade Law (UNCITRAL) as in force on the date of this Contract. 

3. Substitute Arbitrators. If for any reason an arbitrator is unable to perform his function, a 
substitute shall be appointed in the same ma1111er as the original arbin·ator. 

4. Nationality and Qualifications of Arbitrators. The sole arbitTator or the third arbitrator 
appointed pursuant to paragraphs (a) through (c) of Clause SC 8.2 I hereof shall be an 
internationally recognized legal or technical expert with extensive experience in relation to 
the matter in dispute and shall not be a national of the Consultant' s home country [or of the 
home country of any of their Members or Parties] or of the Government' s country. For the 

ANAP Contract, GCC, cl. 8. I, 8.2 (Exhibit C-1 ). 

ANAP Contract, SCC, cl. 8.2.4 (Exhibit C-1). 
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(a) the country of incorporation of the Consultant [ or of any of their Members or 
Parties]; or 

(b) the country in which the Consultant's [or any of their Members' or Parties') 
principal place of business is located; or 

(c) the country of nationality ofa majority of the Consultant's [or of any Members' or 
Parties'] shareholders; or 

(d) the country of nationality of the Sub-Consultants concerned, where the dispute 
involves a subcontract. 

5. Miscellaneous. In any arbitration proceeding hereunder: 

(a) proceedings shall , unless otherwise agreed by the Parties, be held in Dubai, UAE; 

(b) The law governing the ContTact shall be the laws of Afghanistan; 

(c) the English language shall be the official language for all purposes; and 

(d) the decision of the sole arbitrator or ofa majority of the arbitrators (or of the third 
arbitrator if there is no such majority) shall be final and binding and shall be 
enforceable in any cou11 of competent jurisdiction, and the Parties hereby waive any 
objections to or claims of immunity in respect of such enforcement. 6 

9. By means of the Pa1ties having agreed that proceedings be held in Dubai, the seat of the 

arbitration is Dubai and the procedural law of this arbitration is the UAE Arbitration Law, Federal 

Law No. (6) of 2018 on Arbitration ("UAE Arbitration Law"). 

I 0. The Pa1ties have chosen that the laws of Afghanistan shall be the substantive law and the 

governing law of the ANAP Contract. 

III. PROCEDURAL HISTORY 

A. COMMENCEMENT OF THE ARBITRATION 

11. On 14 September 2020, the Claimant sent its Notice of Dispute to ACAA and, pursuant to Clause 

8 of the ANAP Contract, requested the appointment of an Adj udicator within 14 days. 

12. On 2 1 September 2020, the Cla imant requested the Ministry of Justice of the Islamic Republic 

of Afghanistan to appoint an Adjudicator. 

13. On 19 October 2020, the Ministry of Justice declined the request on the basis of a conflict of 

interest. Thereafter, on 24 October 2020, the Claimant requested that ACAA agree to have 

another independent authority appoint the Adjudicator for the dispute and proposed the 

Afghanistan Chamber of Commerce and Industry be the appointing authority. The Respondent 

failed to respond to the request. 

ANAP Contract, SCC, cl. 8.2.5 (Exhibit C-1 ). 
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14. T he C laimant commenced this arbitration by way of a Notice of Arbitration dated 12 April 2021 

(the "Notice of Arbitration"), under the ANAP Contract and pursuant to C lause 8.2 of tl1e GCC 

and SCC. ln its Notice of Arbitration, the C la im ant appointed Mr. Phillip Punwar as arbitrator 

pursuant to Clause 8.2.4 of the SCC. 

I 5. On 17 May 202 1, in light of the Respondent' s failure to appoint a second arbitrator with in 30 

days thereafter, the C la imant wrote to the Secretary-General of the Permanent Court of 

A rbitration ("PCA"), requesting that he act as appointing authority for the appointment of a sole 

arbitrator in this matter pursuant to Clause 8.2.5 of the SCC and the Arbitration Rules of the 

United Nations Commiss ion on International Trade Law, 20 IO ("UNCITRAL Rules''). 

16. On 19 May 202 1, the PCA wrote to the Parties, acknowledging receipt of the C la imant' s request 

of 17 May 202 1 and inviting the Respondent to provide comments with respect to that request by 

2 June 202 1. 

17. On 4 June 202 1, the PCA noted that it had not received any correspondence from the Respondent. 

Accordingly, the PCA indicated to the Parties that it would submit the matter to the PCA 

Secretary-General for determination. 

18 . On 18 June 2021, the PCA wrote to the Pa1ties and sought further clarifications with respect to 

the C laimant' s request of 17 May 2021. 

19 . On 30 June 202 1, the Claimant responded to the PCA's letter of 18 June 202 1 and submitted 

comments on the desired profi le of the arbitrator to be appointed. 

20. On 20 August 202 1, the PCA asked the Parties to provide any comments they may have regarding 

the change of regime in Afghanistan and any impact on this arbitration by 26 August 2021. 

2 1. On 23 August 2021, the C laimant stated that, in its view, the change of regime in Afghanistan 

would not be like ly to impact this arbitration and reiterated its request for the appointment of a 

so le arbitrator. 

B. APPOINTMENT OF THE SOLE ARBITRATOR AND INITIAL STEPS 

22. On 30 August 202 1, the PCA Secretary-General appointed Mr. Victor P. Leginsky, a nat iona l of 

Canada, as the Sole Arbitrator in this matter pursuant to Article 8(2) of the UNCITRAL Rules 

("Sole Arbitrator"). Mr. Leginsky' s contact deta ils are: 

Mr. Victor P. Leginsky 
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23 . On 6 September 2021 , the Sole Arbitrator commu nicated to the Parties a draft Terms of 

Appointment and a draft Procedural Order No. 1 and invited them to provide comments. 

Additionally, the Sole Arbitrator proposed that the PCA act as registry in this matter and proposed 

his own hourly fees for this arbitration. 

24. On 15 September 202 l , the Claimant provided its written comments in respect of the draft 

documents, approved the PCA acting as registry in this matter, and agreed to the Sole Arbitrator's 

proposed fees. 

25. The Sole Arbitrator did not receive any comments from the Respondent regarding his 

communication of 6 September 2021. Thus, the Respondent was given an extension until 22 

September 2021 to provide a response. 

26. On 23 September 202 1, in I ight of the fact that no response had been received from the 

Respondent, the So le Arbitrator decided to proceed with this arbitration. 

27. The Paities were invited to propose a time for a First Procedural Meeting in the week of 27 

September to I October 202 1 ("First Procedural Meeting"). 

28. On 25 September 2021, the Claimant proposed a number of times for the First Procedural 

Meeting. The Respondent was directed to provide any comments before 27 September 2021 , 

after which point the Sole Arbitrator wou ld fi x a t ime for the First Procedural Meeting. 

29. On 28 September 202 1, the Sole Arbitrator directed for the F irst Procedural Meeting to be held 

by videoconference on 29 September 2021. The Sole Arbitrator also re-circulated draft 

Procedural Orders No. I and No. 2, updated versions of the documents which, in their original 

form of 6 September 202 1, were titled the Terms of Appointment and Procedural Order No. 

respectively. 

30. On 29 September 202 1, the Claimant made various comments in respect of the draft procedural 

documents. 

31 . Prior to the F irst Procedura l Meeting, the Sole Arbitrator and the PCA made arrangements to 

record the videoconference, so that it could be made avai lable to the Respondent at a later date. 
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32. O n 29 September 202 1, the So le Arbitrator and the Parties held their First Procedural Meeting 

v ia videoconference, at which various in itia l procedural steps in this arbitration were d iscussed. 

The foll owing ind ividuals attended the F irst Procedural Meeting: 

Sole Arbitrator 
Mr. V ictor P. Leginsky 

Claimant 
Mr. Enayat Qasirni (Counsel) 
Ms. Ilana Subar (Counsel) 

Respondent 
No part icipants present 

Registry: Permanent Court of Arbitration 
Ms. A llison Goh, Legal Counsel 
Ms. Nadhrah Naella Abdullah, Case Manager 

33. On the same date, the Sole Arbitrator issued his Terms of Appointment in the form of Procedural 

Order No. 1 ("Procedural Order No. 1"), pursuant to whic h he confirmed his independence and 

impart iality vis-a-vis the Parties. The Sole A rbitrator a lso confirmed that the applicable rules in 

this arbitration are the UNCITRAL Rules, that the governing law in tl1 is case is the law of 

Afghanistan, that the language of the arbitration is English, and that the place of the arbitration 

is Dubai, United Arab Emirates ("UAE"). He further d irected the Parties to estab lish an init ia l 

deposit of AED 9 1,250 in accordance with Artic le 43 of the UNCITRAL Rules. 

34. Also that day, the Sole Arbi trator issued Procedural Order No. 2 ("Procedural Order No. 2"), 

which outlined, inter alia, the procedural calendar for this arbi tration, the manner in which the 

Parties' written submi ssions shou ld be presented, a schedule for document production, and the 

rules governing the submission of ev idence and legal authorit ies. 

35. On 30 September 202 1, on tl1e Sole A rbitrator's instructions, the PCA shared with the Part ies the 

minutes of the First Procedura l Meeting. 

36. On 8 October 2021, the PCA acknowledged receipt of the payment of the Claimant's share oftbe 

init ia l deposit made on 5 October 2021. 

37. On 20 October 2021 , the Sole Arbitrator wrote to the Parties, reminding the C laimant that, per 

Procedural Order No. 2 , its written submission was due on 28 October 202 1. The Respondent 

was also reminded that, per Section 13. l of Procedura l Order No. 1, its s hare of the deposit was 

due on 29 October 2021. 
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38. On 28 October 202 1, the C laimant filed its Statement of Claim ("Statement of Claim"), to which 

it appended Exhibits C- 1 to C-88, Legal Authorit ies CLA-1 to CLA-19, and Witness Statement 

CWS- 1. 

39. On 3 1 October 202 1, the PCA informed the Pa11ies that it had not received the Respondent' s 

share of the deposit by 29 October 2021, as required by Section 13.1 of Procedural Order No. 1. 

On the instructions of the Sole Arbitrator, and pursuant to Artic le 43(4) of the UNCITRAL Rules, 

the PCA requested that the Claimant make a substitute payment for the remainder of the deposit 

by 30 November 2021. 

40. On 28 November 2021 , the Sole Arbitrator wrote to the Patties, reminding the Claimant that, per 

the PCA 's letter of 31 October 2021 , it was required to make a substitute deposit payment by 30 

November 202 1. The Respondent was also reminded that its Statement of Defence was due on 2 

December 2021. 

41. On 30 November 2021 , the C laimant informed the Sole Arbitrator that it made the substitute 

depos it payment to the PCA on 29 November 202 1. 

42. On 14 December 2021 , the Sole Arbitrator reminded the Pa1ties that any requests for document 

production would be due on 23 December 2021. 

43. On 23 December 2021 , the Claimant submitted its Requests for the Production of Documents 

(the "Document Production Requests"). 

44. On 7 January 2022, the Sole Arbitrator wrote to the Pa1ties, noting that the deadline for the 

submi ssion of objections to the Document Production Requests had elapsed and no submission 

had been made. The Sole Arbitrator gave the Respondent until 9 January 2022 to furnish a 

submission. 

45. On 10 Janua1y 2022, the Sole Arbitrator noted that no submission from the Respondent bad been 

recei ved in relation to the Document Production Requests. Accordingly, he noted that he would 

commence hi s consideration of the Document Production Requests. 

46. On 22 January 2022, the Sole Arbitrator issued Procedural Order No. 3 ("Procedural Order No. 

3"), in which he made a number of orders in relation to the Document Production Requests and 

fu1ther requested the C la imant to produce documents in accordance w ith Atiicle 27(3) of the 

UNC lTRAL Rules (the ''Sole Arbitrator Requests"). Under paragraph 4.2 of Procedural Order 
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No. 3, the Claimant was permitted to make objections to the Sole Arbitrator Requests (the 

''Document Production Objections"). 

47. O n 6 February 2022, the C laimant requested an extens ion of time to submit its Document 

Production Objections. 

48. On the same date, the So le Arbitrator responded to the Claimant' s request of 6 February 2022. 

The Sole Arbitrator noted that the deadline for the Document Prod uction Objections was that 

day, 6 February 2022, and that in suffi cient time had been left for the Respondent to provide its 

views. Accordingly, the Sole Arbitrator granted an interim extension of time unti l 8 February 

2022, by which time the Respondent was to make known its views on the C laimant 's request for 

a time extension. 

49. On 7 February 2022, the Sole Arbitrator noted that he had not received any of the documents that 

he had ordered to be produced in Procedural Order No. 3. The Sole Arbitrator sought the Parties ' 

confirmation that the documents had not been produced. 

50. On the same date, the Claimant confirmed that said documents had not been produced. In 

response, aga in on the same date, the Sole Arbitrator directed the Respondent to urgently confi rm 

whether it intended to comply with the provis ions of Procedura l Order No. 3, and by no later than 

9 February 2022. 

5 I. O n 9 February 2022, the Sole Arbitrator noted that the Respondent had not commented on the 

C laimant's request for a time extension in relation to the submission of the Document Production 

Objections. Accordingly, the Sole Arbitrator granted the C laimant a time extension until 11 

February 2022. 

52. On 11 February 2022, the C laimant submitted its Document Production Objections. The 

Claimant objected to the Sole Arbitrator's request that the Claimant produce a number of 

documents concerning the ANAP Contract. The Document Production Objections were made on 

the basis that, since the change of regime in Afghanistan, it was incapable of accessing documents 

located in that country. 

53. On the same date, the Sole Arbitrator acknowledged receipt of the Document Production 

Objections and noted that the Respondent had not indicated whether it intended to comply w ith 

Procedural Orde r No. 3, as the Sole Arbitrator had directed it to do on 7 February 2022. 
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54. On 15 February 2022, the Sole Arbitrator dismissed the Claimant's Document Production 

Objections. The Sole Arbitrator c larified that the Claimant would be required to only submit 

relevant documentation which was in its possession and that, if the Cla imant lacked possession 

or control of any requested documentation, it could specify as much. The Sole Arbitrator noted 

that this order was without prejudice to the production of any document which, albeit out of the 

Claimant's possession at this point, came to be in the Cla imant' s possession in the future. 

55. On 17 February 2022, the Claimant requested a time extension until IO March 2022 to provide 

the documentation requested by the Sole Arbitrator, on account of staffing issues it was facing. 

The Claimant stated that this wou ld not affect any other dates set out in the procedural calendar 

for this arbitration. 

56. On 18 February 2022, the Sole Arbitrator granted the Claimant 's time extension request and 

ordered it to produce the requested documentation by 10 March 2022. 

57. On 11 March 2022, the Claimant produced documents responsive to the Sole Arbitrator's 

requests of 22 January 2022, for the benefit of both the Sole Arbitrator and the Respondent. 

58. On 4 April 2022, the Sole Arbitrator wrote to the Patties, reminding the Respondent that its 

Rejoinder (the "Respondent's Rejoinder") was due on 14 April 2022. The Sole Arbitrator 

sought an understanding from the Respondent as to whether it intended to provide a written 

submission. Following receipt of this information, the Sole Arbitrator stated that he would revisit 

the procedural calendar in this arbitration to determine if any revisions were appropriate. 

59. On 6 April 2022, the Cla imant submitted its Request to Draw Adverse In ference from 

Respondent's Failure to Respond to Claimant's Document Requests ("Adverse Inference 

Request"). 

60. On 8 April 2022, the Sole Arb itrator acknowledged receipt of the Claimant' s Adverse Inference 

Request and invited the Respondent to prov ide comments thereupon by 14 April 2022. 

6 1. On 18 Apri I 2022, the Sole Arbitrator wrote to the Parties and noted that it had received neither 

a reply to the Adverse Inference Request, nor the Respondent' s Rejoinder. On the basis that the 

Sole A rbitrator also had not received applications for time extens ions in relation to the production 

of either document he decided to proceed with this arbitration. 

62. On 19 April 2022, the Claimant sought c larifications as to a potential ora l phase of proceed ings. 

The C la imant specifica lly enquired whether it was the Sole Arbitrator's intention to convene an 
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ora l hearing and, if so, whether that hearing would be vi1tual or in person. Additionally, the 

C la im ant sought clarifications as to the matter of witnesses, including notifying the Sole 

Arbitrator and the other Party of the attendance of witnesses at that prospective hearing or 

tendering additional wi tness statements. These matters had been earmarked in the procedural 

calendar as having a dead line of28 April 2022. 

63. On the same date, the Sole A rbitrator enquired, without prejudice to the Respondent's own 

position, whether the C laimant intended to call a witness. The Sole Arbitrator noted that the 

hearing was in principle due to be held between 23 and 26 May 2022, but made no decision in 

this communication to retain or postpone it. 

64. On 21 April 2022, the Cla imant stated that ( i) it would not call a w itness to an oral hearing, if 

one was convened; (i i) that it might provide another written w itness statement to support its 

position; and ( iii) that its preference was for the Sole Arbitrator to decide this case based on 

written submiss ions alone. 

65. On the same date, the Sole Arbitrator stated that, subject to the Parties' v iews, he envisaged 

convening a one-day hearing by videoconference. The Sole Arbitrator suggested that such a 

hearing would provide him an oppo1tunity to pose questions to counsel or to hear from witnesses, 

if called. The Parties were invited to comment on this proposa l by 24 April 2022. 

66. In a separate e-mail also dated 2 1 April 2022, the Sole Arbitrator rej ected the C laimant' s Adverse 

Inference Request, taking into consideration the Commentary to the IBA Rules on the Taking of 

Ev idence in Internationa l Arbitration 20 1 0 (the "IBA Rules"). According to the Sole Arbitrator, 

the Cla imant had not met the threshold stipulated in the IBA Rules. Namely, it failed to identify 

w ith suffic ient precision the evidentiary costs that it had borne through the Respondent' s fa ilure 

to tender specific documents. Instead, it sought the Sole Arbitrator to draw adverse inferences 

from the Respondent' s general fa ilure to provide multiple documents. 

67. By e-mail dated 25 April 2022, the C laimant stated that it was agreeab le to the hosting of a 

hearing by videoconference and confirmed that it would not call w itnesses thereto. Relatedly, the 

C laimant reserved its right to submit an add itional witness statement by 28 April 2022. 

68. By e-ma il dated 26 April 2022, the So le Arbitrator acknowledged receipt of the C laimant 's 

pos ition vis-a-vis the virtua l hearing and witnesses. The Respondent was requested to provide its 

views by 28 April 2022. 
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69. O n 28 Apri l 2022, the Sole Arbitrator received an e-mail from Captain Ghu lam Jailani Wafa, 

" Deputy Minister ACAA," sent on beha lfof the Ministry of Transport: and Aviation ("MOTA''). 

He apologised for the Respondent' s hithe1io non-partic ipation in this arbitration, which he 

attributed to the change of regime in Afghanistan and associated interruptions to institutions of 

the government. Spec ifi cally, he noted that the ACAA had been collapsed into the Ministry of 

TranspoJi , resulting in the formation of the MOT A. The MOTA requested a time extension so 

that it could present its arguments to the Sole Arbitrator. 

70. On the same date, the Sole Arbitrator notified the C laimant and the PCA of the Respondent's 

co1Tespondence. In the same e-ma il, the Sole Arbitrator provided his response to the Respondent, 

requesting c larifications as to the so1i of participation in th is arbitration the Respondent was 

seeking, what form of submission it would provide, and the length of the time extension it would 

need. The Sole Arbitrator gave the Respondent until 3 May 2022 to provide this information. 

7 1. O n 4 May 2022, the Respondent notified the Sole Arbitrator that it was having internal 

discussions regarding the hiring of counsel and would revert in due course. It a lso apologised for 

its delayed response, which was a result of Eid-AI-Fitr holidays in Afghanistan. 

72. O n the same date, the Sole Arbitrator gave the Respondent a deadline of 12 May 2022 to instruct 

counsel, indicate the type of submission it wished to make, and state whether it wou ld require an 

oral hearing. 

73. On 12 May 2022, the Respondent notified the Sole Arbitrator that it was having difficu lties 

finding external counsel due to the global non-recognition of the Afghan government since the 

change of regime. The Respondent stated that it was in contact with a number of legal entities, 

but requested a fu1t her ten-day extension from the Sole Arbitrator. 

D. INTERIM MEASURES R EQUEST 

74. On 13 May 2022, the C laimant stated that it did not oppose the Respondent' s request for an 

add itional extension of ten days to secure counse l. However, it stated that this was conditiona l 

upon ( i) the Respondent making an immediate payment of AED 91 ,250 to the PCA for its share 

of h·ibunal-related expenses unti I that point (the "Advance Payment Request"), and ( ii) the 

Respondent providing security in the form o f a bond or fina nc ial guarantee, so that any arbitration 

remedy would not be rendered ineffectual (the •'Interim Measures Request"). In support of 

these requests, the Claimant noted that the Respondent had not provided any explanation as to 
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why it had not pa1ticipated from the outset of this arbitration, in April 202 1, at which time the 

change of regime in Afghanistan was yet to materia lize. 

75 . By e-mai l dated 13 May 2022, the Sole Arbitrator acknowledged receipt of the e-mails of 12 and 

13 May 2022 exchanged between the Parti es. The Sole Arbitrator asked the Respondent to 

provide its position on the Advance Payment Request by 15 May 2022. The Sole Arbitrator 

deferred his decision on the Interim Measures Request, slating that this would require furth er 

submi ssions from the Parties at a later stage. 

76. By e-ma il dated 16 May 2022, the Respondent provided its position on the Advance Payment 

Request. It stated that it was a rranging for the funding o f this arbi tration from the internal budget 

of the MOTA, however this required confirmation from the Prime Minister's office of 

Afghanistan, which it was in the process of obtaining. 

77. By e-mai I dated I 6 May 2022, the Sole Arbitrator acknowledged receipt of the Respondent's e­

mail concerning the Advance Payment Request. The Sole Arbitrator gave the Respondent until 

23 May 2022 to secure outside counsel. Add itiona lly, the Sole Arbitrator gave the Claimant unti l 

27 May 2022 to submit an application in relation to its Interim Measures Request. As a result of 

these developments, the Sole Arbitrator adj ourned both the pre-hearing conference and the 

hearing, which had been scheduled for 16 and 23 May 2022 respectively. 

78. By e-ma il dated 24 May 2022, the Sole Arbitrator sought an update on the Respondent's progress 

in securing outside counse l. 

79. The Respondent prov ided an update on the same date, again stating that the politica l situation in 

Afghanistan had complicated its effort to secure outside counsel. The Respondent req uested that 

it be provided an extra twenty days, until 12 June 2022, to secure and brief counsel. 

80. On 25 May 2022, the Sole A rbitrator acknowledged the Respondent ' s request for a further time 

extens ion and invited the C laimant to provide its v iews on such a request. 

8 1. By an e-ma il dated 26 May 2022, the Claimant objected to the grant of a fu rther unconditional 

extens ion of time for the Respondent' s hiring of counsel. This position was justified on the basis 

that ( i) the Respondent had a lready enj oyed over a month' s extension; ( ii ) the Respondent had 

failed to request a further extension before the expiration of the 23 May 2022 dead line; (ii i) the 

Respondent had made no progress in effecting the payment of its share of the costs for this 

arbitration to the PCA; and ( iv) that fu1t her delay was unreasonable and extreme ly prej ud icial to 

the C laimant. Nevertheless, the C laimant stated that it would not oppose an extension of t ime, on 
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the condition that the Respondent fulfil the Advance Payment Request and the Interim Measures 

Request. 

82. On the same date, the Sole Arbitrator sent an e-mail to the Pa1ties, acknowledging their positions 

in respect of a further time extension for the Respondent to secure counsel. ln respect of its 

Interim Measures Request, the Sole Arbitrator reiterated that the C laimant shou ld submit, as had 

been proposed, an application by 27 May 2022. The Sole Arbitrator a lso directed the Respondent 

to provide an update on its government' s position in respect of the Advance Payment Request by 

30 May 2022. By the same deadline, the Respondent was directed to provide an update on its 

progress or plans to secure counsel. 

83. By letter dated 27 May 2022, the C laimant submitted an applicat ion for interim measures (the 

"Interim Measures Application"), requesting that the Respondent provide securi ty, in the form 

of a bond or bank guarantee, in the amount of USO 24,000,000. The Claimant justified the 

issuance of such interim measures on the basis that (i) it wou ld suffer substantial and irreparable 

harm if financia l security was no t ordered; (ii) that the Respondent wou ld suffer no substantial 

harm were it o rdered to provide security in the form of a bond or bank guarantee; and (ii i) that 

there was a reasonable possibility that it would succeed on the merits of its c laims. 

84. By e-mail dated 28 May 2022, the Sole Arbitrator acknowledged receipt of the Interim Measures 

A pplication. The Sole Arbitrator resolved to set a date for the Respondent' s reply to said 

application after receiving the Respondent's position on the Advance Payment Request and on 

its plans to obtain counsel, both due 30 May 2022. 

85. By e-mail dated 30 May 2022, the Respondent outlined its position on the Advance Payment 

Request and provided an update on its effo,ts to secure counsel. The Respondent stated that 

MOT A cou ld not fulfil the Advance Payment Request (or, for that matter, the Interim Measures 

Request) w ithout prior approval from the Prime M inister' s office. It noted that the matter had 

been referred to the Prime Minister's office and would be decided at a Cabinet meeting. In regards 

to its effo1ts to secure counsel, the Respondent again stressed the difficulty of fin di ng counsel 

given the political situation in Afghanistan. However, the Respondent stated that it had met 

virtua lly with prospective counsel on 29 May 2022 and that it was hopeful that this would lead 

to a "possible agreement." 

86. On the same date, the Sole Arbitrator acknowledged receipt of the Respondent's positions via e­

mail and indicated his intention to provide a reply in due course. 
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87. By e-mail dated 2 June 2022, the Sole Arbitrator provided his decision on the Respondent's 

request for a fu1ther time extension to retain and instruct externa l counsel. The Sole Arbitrator 

held the reason for the Respondent's late partic ipat ion in this arbitration to be in issue. 

Specifica lly, he noted that this arbitration was commenced on 12 April 202 1, predating the 

po li tical changes in Afghanistan, and yet the Respondent did not participate until 28 April 2022. 

Accord ingly, the Sole Arbitrator sought c larification from the Respondent as to why it could not 

have pa1ticipated earlier than 28 April 2022. To this end, the Sole Arbi trator made an order unde r 

A1ticle 27(3) of the UNClTRAL Rules that the Respondent furni sh a witness statement from an 

ind ividua l connected w ith the MOT A. The Respondent was given until 13 June 2022 to prov ide 

the requested witness statement and, in the meantime, was directed to provide a further update 

on its effo1ts to secure counsel. Additi onally, the Sole Arbitrator stated that he would set a 

deadline for the Respondent's reply to the Interim Measures Application once further infom1ation 

had been provided on its effo1ts to secure counsel. 

88. By e-mail dated 11 June 2022, the Respondent provided an update on the possibility of itfulfilling 

the Advance Payment Request . Specifically, it stated that the matter had been referred to the 

office of the Acting Prime Minister and would be discussed at an upcoming Economic 

Commiss ion meeting. 

89. By e-mail dated 13 June 2022, the Sole A rbitrator requested clarification as to the timing of the 

Economic Commission meeting, which was not c lear from the correspondence of 11 June 2022. 

The Sole Arbitrator a lso sought an update on the Respondent 's effo1ts to retain counsel for this 

arbitration. 

90. By e-mai l dated 15 June 2022, the Respondent replied to the Sole Arbitrator's directions of 2 

June 2022. The Respondent explained its delay in providing such a response, stating that t he 

MOTA did not have authority to handl e this present arbitration w ithout counse l. Instead, the 

Respondent stated that it was required to refer the matter upwards through various other entities 

in the Afghan government for approval, including the Prime Minister' s Office and the Economic 

Commission. With respect to its effo1ts to retain counsel, the Respondent outlined that it was 

having continuous difficulties because of three ma in factors: ( i) the international sanctions and 

restrictions on Afghanistan; (i i) the g lobal non-recognition of the Afghan government and 

counsel's fear of reputationa l damage incurred in working for it; and ( iii) domestic laws which 

prevent counsel from working with the Afghan government. On account of these factors and its 

desire to be afforded procedural fai rness, the Respondent requested an additional three-month 

extens ion to secure counsel. 
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9 1. On the same date, the Sole Arbitrator requested the C laimant's comments on the granting of a 

three-month time extension to the Respondent. 

92. By e-ma il dated 20 June 2022, the C la imant opposed the granting of a three-month time extens ion 

to assist the Respondent in securing counsel. The C laimant noted that the Respondent had not 

answered the Sole Arbitrator' s specific questions of 2 June 2022, and that it had fa iled to prov ide 

the requested witness statement which outlined its inabili ty to part ic ipate in this arbitration prior 

to 28 April 2022. The C laimant also noted that the Respondent had failed to answer the Sole 

Arbi trator ' s question of 13 June 2022, relating to the t iming of the Economic Commission 

meeting and the fulfilment of the Advance Payment Request. Furthermore, the C laimant 

highlighted that the Respondent had not indicated how exactly a three-month time extens ion 

would allow it to secure international counsel, or why counsel in Afghanistan were unsuitable 

for these proceedings. Overall , the C laimant stated that the Sole Arbitrator should only grant a 

three-month time extension to the Respondent on the condition that it immediately pay its s hare 

of the arbitration costs and provide the financial security stipulated in the Claimant' s Inte rim 

Measures Request. 

93 . On 26 June 2022, the Sole Arbitrator decided on the Respondent ' s request that it be granted a 

three-month time extension to secure outside counsel. The Sole Arbitrator held that nothing 

wou ld be gained by suspending this present arbitration for three months, stating that the 

Respondent had produced limited evidence suggestive of a contrary result. The So le Arbitrator 

proposed that he ask various questions of the Respondent' s active current representatives to 

ascertain the Respondent' s position on the substantive claims of the C laimant, and then afford 

the C laimant an opportunity to reply to the Respondent's comments. The Sole Arbitrato r inv ited 

the Parties ' comments on this proposed procedure. 

94. By e-ma il dated 27 June 2022, the Respondent shared its views regarding the So le Arbitrator ' s 

decis ion of 26 June 2022. The Respondent reiterated that (i) due to the change in regime in 

Afghanistan, most of the e-ma ils sent prior to 28 A pril 2022 did not reach the Respondent, and 

( ii) that the po litica l situation in A fghanistan was complicating its effo1t s to secure outside 

counsel, without which it would not be able to properly defend itself. ln addition, the Respondent 

stated that it was not aware of any suitable counsel options within Afghanistan, owing to the fact 

that most lawyers had leh the country during the regime change. With respect to the Advance 

Payment Request, the Respondent stated that the Economic Commission had not yet reached a 

decis ion, but that a fo llow-up meeting would be convened that week. Regarding the C laimant' s 

request that the Respondent pay its share of the costs of this arbitration, the Respondent queried 

how th is would be poss ible in li ght of the sanctions placed on Afghanistan. Lastly, the 
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Respondent said that it would speak with the leadership of the MOT A about the Sole Arbitrator's 

proposed procedure fo r progressing these proceedings, as outlined in his e-mail of 26 June 2022. 

E. SUBMISSION OF THE RESPONSE E-MAILS AND THE CLAIMANT' S R EPLY 

95. By e-mail dated 28 June 2022, the Sole Arbitrator indicated that he would pose various questions 

to the Respondent in the course of the following week, and therefore expected the Respondent to 

have obtained relevant authority to respond to such questions by that point. 

96. On 10 July 2022, the Sole Arbitrator posed a number of questions to the Respondent, in order fo r 

it to have an opportunity to present its case on substantive questi ons raised in this arbitration. The 

Sole Arbitrator provided the Claimant an opport unity to correct any incorrect or incomplete 

summarization of its claims by the Sole Arbitrator by 18 July 2022. By the same date, the Parties 

were requested to suggest an appropriate time limit within which the Respondent would answer 

the Sole Arbitrator's questions. 

97. On 18 July 2022, the Respondent provided its answers to the Sole Arbitrator's questions. 

98. By e-mail of the same day, the Claimant stated that it did not have any major corrections to make 

in respect of the Sole Arbitrator' s questions of IO July 2022, but requested that the questions be 

accompanied by various pieces of documentary evidence on the record. The Claimant stated that 

the Respondent should be provided three weeks to provide its answers to those questions, and 

that each answer should be accompanied by suppo1ting documentation. F inally, the Claimant 

requested that the Respondent provide a letter that the individual in contact with it and the Sole 

Arbitrator - Mr. Muhib-Ullah Zahid - is authorized to act and appear on behalfof the Respondent 

fo r this arbitration. 

99. Also on the same date, the Sole Arbitrator acknowledged rece ipt of the Respondent' s answers to 

the questions of 10 July 2022 and stated that he intended to take them as the Respondent' s 

position. In a separate e-mail, the Sole Arbitrator acknowledged receipt of the Claimant' s own e­

mail of earlier that day. 

I 00. On 19 July 2022, the Sole Arbitrator referred the Respondent to various pieces of documentary 

evidence on the record,7 including exhibits that the Claimant had mentioned in its e-mail of 18 

Namely, Letter from Olive Group to ACAA requesting payment of invoices, 17 November 20 19 (Exhibit 
C-50); Letter from Oli ve Group to ACAA requesting payment of invoices, 28 March 2020 (Exhibit C-
51 ); Letter from Olive Group to ACAA requesting payment of invoice for equipment, 28 March 2020 
(Exhibit C-52); Claimant's Notice of Termination, 13 July 2020, 13 June 2020 (Exhibit C-53). 
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July 2022. The Sole Arbitrator a lso requested from the Respondent any documentary evidence 

that supported its answers of 18 July 2022, as we ll as a notarized or sworn letter autho rizing Mr. 

Muhib-Ullah Zahid to act on the Respondent' s behalf. 

l O I. By e-mail dated 2 August 2022, the Respondent further explained its posit ion on various issues, 

expanding on its answers to the Sole Arbitrator' s questions of 18 July 2022 and filing exhibits C­

l to C-4 (together with the e-mail dated 18 July 2022, the "Respondent's Position"). The 

Respondent also stated its preference was to secure counsel, instead of uti lizing Mr. Muh ib-Ullah 

Zahi d as representative and submitting the notarized or sworn lette r requested of it on 19 July 

2022. 

102. On the same date, the Sole Arbitrator clarified that Mr. Muhib-U llah Zahid could represent the 

Respondent on an interim basis, pending the appointment of external legal counsel. 

I 03. On 11 August 2022, the Sole Arbitrator asked the Part ies whether they still required an oral phase 

fo r this arbitration, as had been included in the procedural calendar contained in Procedural Order 

No. 2. ff they did wish to participate in an ora l phase, the Sole Arbitrator req uested that the Parties 

discuss between themselves when this should occur. 

104. On 18 August 2022, the Respondent stated that it was not minded to require an oral phase of this 

arbitration, owing to the fact that it was unable to submit a Statement: of Defence and, therefore, 

could not attend an oral hearing. 

I 05. On the same date, the C laimant responded to the Sole Arbitrator's query regarding the oral phase 

of thi s arbitration. The Claimant objected to the form of the Respondent' s response, said to be 

contained in its e-mail s of 18 July and 2 August 2022 (the "Response E-mails"), insofar as they 

did not answer the Sole Arbitrator ' s questions and were non-compliant with the Sole Arbitrator' s 

procedural orders, as well as the IBA Rules. The C laimant requested a period of at least two 

weeks to reply to the Response E-mails. It also reaffirmed its view that a remote oral hearing 

should take place, limited to the Sole Arbitrator asking the Parties' counsel and legal advisors 

questions. 

106. On 19 August 2022, the Sole Arbitrator set the Respondent an ultimate dead! ine of 12 September 

2022 for it to either secure outside counsel, indicating that he would otherwise proceed on the 

basis that the Respondent was represented by in-house personnel. 
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I 07. On 31 August 2022, the Sole Arbitrator requested that the Parties together establish a 

supplementary deposit of AED 200,000 for the Sole Arbitrator' s fees and expenses, by way of 

bank transfer to the PCA. 

l 08. By letter dated 12 September 2022, the Respondent indicated that it had been unable to secure 

outside counsel before the Sole Arbitrator's ultimate deadline and did not adduce any power of 

attorney. The Respondent requested further consideration of its s ituation by the Sole Arbitrator. 

I 09. On the same date, the Sole Arbitrator requested the Clai mant' s comments on the Respondent' s 

letter of 12 September 2022. 

110. On 18 September 2022, the Claimant urged the Sole Arbitrator to deny any further extension 

requests from the Respondent on the grounds that further delay to these proceedings would be 

unreasonable and prejudicial to the Claimant. 

111. On 4 October 2022, the Sole Arbitrator issued Procedural Order No. 4 ("Procedural Order No. 

4"), in which he rejected the Respondent's request of 12 September 2022 for an additional time 

extension; ordered the continuation of the proceedings; and directed the Parties to confer and 

propose a procedural calendar for the next steps of this arbitration by 14 October 2022. 

112. On 5 October 2022, the PCA noted that it had received no payment from either Pa1ty in response 

to its request for the establishment of a supplementa l deposit dated 31 August 2022. 

11 3. On 11 October 2022, the Claimant informed the PCA that the payment of its share of the 

supplementary deposit was being processed. 

114. On 14 October 2022, the Claimant informed the Sole Arbitrator that the Parties had been unable 

to reach an agreement regarding a procedural calendar. Instead, the Claimant considered the 

Response E-mails as the Respondent 's Statement of Defence and proposed to reply to them by 4 

November 2022. In add ition, the Claimant proposed the logistics of the potential oral hearing. 

11 5. On 15 October 2022, the Respondent stated that the Response E-mails did not represent its entire 

Statement of Defence but a portion of its Statement of Defence. 

116. On 19 October 2022, the Sole Arbitrator noted that the Response E-mails were the position of 

the Respondent and granted the Cla imant to reply to the Response E-ma ils by 4 November 2022. 

The Sole Arbitrator reiterated that the arbitration proceedings would continue irrespective of 

whether the Respondent could secure outside counsel but invited the Respondent to augment its 

pos it ion by provid ing the full Statement of Defence. 
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117. On 29 October 2022, the Respondent informed the Sole Arbitrator that it was unable to augment 

its position by providing the ful l Statement of Defence until it was represented by outside counsel. 

11 8. On 2 November 2022, the Claimant requested an extens ion unti l 7 November 2022 to reply to 

the Response E-mai ls. 

119. On 3 November 2022, the Respondent wrote to the Sole Arbitrator, reiterating its inability to 

secure outside counsel, but w ithout objecting to the Claimant's request for extension to reply to 

the Response E-mails. 

120. On the same date, the So le Arbitrator granted the C laimant' s request for an extension. 

12 1. On the same date, the PCA informed the Pa1ties that the supplementary deposit requested by the 

Sole Arbitrator on 31 August 2022 still remained unpa id. Accordingly, the C laimant was 

requested to provide an update on the status of the payment of its share by 7 November 2022 and 

make a substitute payment on behalf of the Respondent by 30 November 2022. 

122. On 7 November 2022, the C laimant submitted its Reply to Respondent's Information and 

Documents ("Reply"), together with the Witness Statement of Alexander Gunn. 

123 . On 9 November 2022, the Sole Arbitrator invited the Respondent to make a response submission 

in regard to the Reply by 17 November 2022. By the same date, the Sole Arbitrator also requested 

the Respondent to confirm whether or not it would call upon the C laimant to produce a witness 

at a hearing. 

I 24. On 17 November 2022, the Respondent stated that the "only reasonable opportunity" was for it 

to retain counsel and have them present its case. 

125. On 18 November 2022, the Sole Arbitrator, acknowledging the Respondent' s e-mail of 17 

November 2022, stated that the matter of the Respondent ' s representation had been dealt w ith in 

Procedural Order No. 4. As such, the Sole Arbitrator held that the Respondent had fai led to 

produce a response submission and any accompanying documents within the timeframe set. 

Likewise, the Sole Arbitrator stated that the Respondent had not answered his question as to 

whether it wou ld call on the Claimant to produce a wih1ess at a hearing. The Sole Arbitrator 

therefore directed the C laimant to make any applications pe1taining to its w itnesses as it deemed 

necessary. 

126. On 23 November 2022, the Sole Arbitrator invited the Pa1ties to provide comments on the 

potential hearing by 30 November 2022. 
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127. O n 28 November 2022, the Claimant provided its comments on the potential hearing, 

representing that an oral hearing by videoconference can be scheduled "only if the Tribunal 

deems it necessary or helpful to the Tribunal." The Claimant asked the Sole Arbitrator to give 

instructions on the procedura l matter in re lation to the witness statements. 

128. On 30 November 2022, the Respondent requested that the name of the Afghanistan government 

be written as " the Government of Is lamic Emirate of Afghanistan·' instead of " the Government 

of Jslam ic Republic of Afghanistan." The Respondent d id not provide comments on the potential 

hearing. 

129. T he Cla imant fai led to make a substitute payment on behalf of the Respondent by 30 November 

2022. 

130. On I December 2022, the Sole Arbitrator di rected the C laimant to the UAE laws in relation to 

the witness statements. 

13 1. On 6 December 2022, the Claimant made an application for its two witnesses, Mr. Paul Furlong 

and Mr . Alexander Gunn, to swear the oath before the Tribunal. The C laimant obj ected to the 

Respondent's request to change the name of the Afghanistan government. 

132. On 7 December 2022, the Sole Arbitrator informed the Patiies that an oral hearing by 

videoconference (the "Hearing") would be held and invited the Pa1iies to indicate the availability 

on several dates provided by the So le Arbitrator to conduct the Hearing. The Sole Arbitrator 

granted the C la imant's request to call its own w itnesses to testify at the Hearing. 

133. On the same date, the Sole Arbitrator rejected the Respondent' s request to change the name of 

the Afghanistan government in this arbitration. 

F. THE SUSPENSION OF THE ARBITRAL PROCEEDINGS 

134. On 15 December 2022, the Sole Arbitrator ordered the suspens ion of the arbitral proceedings in 

light of the Pa1iies' fa ilure to make the supplementary deposit requested on 3 1 August 2023 , in 

accordance with Article 43(4) of the UNCJTRAL Rules. 

135. O n the same date, the Cla imant indicated its ava i !abili ty to attend the Hearing on 9 o r 11 January 

2023. 

136. O n 22 December 2022, the Sole Arbitrator asked the Parties to update the PCA and him on the 

status of the payment of the supplementary deposit by 29 December 2022. 



Case 1:24-cv-02170   Document 1-2   Filed 07/24/24   Page 30 of 109
PCA Case No. 202 1-34 

Final Award 
Page 29 of I 08 

137. On 29 December 2022, the Respondent represented that it was available to make the 

supplementary deposit of its share on the cond ition that the Sole Arbitrator would grant the 

Respondent "an ample oppo1tunity for reta ining its counsel." No comments were received from 

the Claimant. 

G. T HE HEARING 

138. On 27 February 2023, the PCA acknowledged receipt of a pay111ent of AED 200,000 fro111 the 

C lai111ant, constituting the total am ount of the supplementary deposit requested by the Sole 

Arbitrator on 31 August 2022. 

139. On 28 February 2023, fo llowing receipt of the supplementary deposit in full from the C laimant, 

the Sole Arbitrator notified the Parties that the suspens ion of the proceedings was lifted. The Sole 

Arbitrator invited the Parties to indicate their respective availabili ty on e ither 15 or 16 March 

2023 to conduct the Hearing. 

140. On I March 2023, the Claimant indicated that it would be available on both 15 and 16 March 

2023 , with its preference for 16 March 2023. 

141. On 6 March 2023, the Respondent stated that it would not paiticipate in the Hearing unless it 

cou Id secure outside counsel, w ithout objecting to the date of 16 March 2023 for the Hearing. 

The Respondent requested for "a reasonable and full oppo1tunity of presenting its case by its 

counsel." 

142. O n 7 March 2023, the Sole Arbitrator decided that the Hearing would take place on 16 March 

2023. The Sole Arbitrator once again noted that the arbitration 111ust progress irrespective of 

whether the Respondent could secure outside counsel and that the Respondent has had ample 

ti111e to retain outside counse l. 

143. On the sa111e date, the Sole Arbitrator circulated a draft procedural orde r providing a protocol fo r 

the Hearing to the Patties and invited the Parties to provide com111ents thereon by 13 March 2023. 

144. On 8 March 2023, the Sole Arbitrator noted that he would reserve his right to ask clarification 

questions to the witnesses that would appear at the Hearing. The Sole Arbitrator invited the 

Parties to ind icate whether they wished to apply for a later Hearing date, given that the Patties 

may need extra ti111e for consideration of the matter. 
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145. On 9 March 2023, the Claimant confirmed that it did not wish to apply for a Hearing date later 

than 16 March 2023. On the same date, the Claimant proposed that the 1-learing commence at 

4:00 PM (UTC+4). 

146. On IO March 2023, the Sole Arbitrator invited ·the Respondent to make comments on the 

proposed start t ime of the Hearing by c lose of business on 12 March 2023. 

147. On 12 March 2023, the Respondent re iterated that it would not participate in the Hearing unless 

it could secure outside counsel, without object ing to the start time of the Hearing of 4:00 PM 

(UTC+4). 

148. On 13 March 2023, the Sole Arbitrator confirmed that the Hearing would com mence at 4:00 PM 

(UTC+4) on 16 March 2023. 

149. On the same date, the Claimant provided its comments on the draft procedural order circulated 

by the Sole Arbitrator on 7 March 2023. No comments we re received from the Respondent. 

150. On 14 March 2023, the Sole Arbitrator issued Procedural Order No. 5 ("Procedural Order No. 

5"), setting out a protocol for the Hearing. 

15 1. On 15 March 2023, the Claimant requested that Mr. Paul Furlong, the Claimant' s witness a nd 

corporate representative for the Hearing, be permitted to attend the Hearing in its entirety. 

152. On the same date, the Sole Arbitrator granted the request. The Sole Arbitrator asked that Mr. Paul 

Furlong give his ev idence first, to which the Claimant agreed on the same date. 

l 53. On 16 March 2023, the Respondent requested to reschedule the Hearing to 26 March 2023 , or 

another date at the Sole Arbitrator's conven ience. On the same date, the Claimant objected to the 

Respondent's request to reschedule the Hearing. 

154. Later on the same date, the Sole Arbitrator denied the Respondent' s request to reschedule the 

Hearing. 

155. On 16 March 2023, the Hearing was he ld by video conference using the Zoom platform. The 

fo llowing persons attended the Hearing: 

Sole Arbitrator 
Mr. Victor P. Leginsky 
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Claimant 
Mr. Enayat Qasimi (Counsel) 
Ms. Ilana Subar (Counsel) 
Mr. Paul Furlong (Party Representative) 

Respondent 
No participants present 

Claimant's Witnesses 
Mr. Paul Furlong 
Mr. A lexander Gunn 

Registry: Permanent Court of Arbitration 
Mr. Tulio Di Giacomo Toledo, Legal Counsel 
Mr. Shuyao Li, Assistant Legal Counsel 
Ms. Rishi Agarwal, Case Manager 

Court Reporter 
Ms. N icky Misso (Lloyd Michaux) 
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156. Both witnesses were sworn to an oath in the form of " I, [name of witness], swear by the mighty 

God to say all the truth and nothing but the truth" prio r to them giving their evidence.8 

H. POST-HEARING MATTERS 

157. On the same date after the end of the Hearing, the Sole Arbitrator directed that any corrections 

to the transcript of the Heari ng (the "Transcript") be provided by 23 March 2023. 

158. On 17 March 2023, the Sole Arbitrator invited the Parties to indicate w hether they require a 

written closing submission by 29 March 2023. 

159. On 23 March 2023, the C la imant provided proposed corrections to the Transcript. 

160. On 27 March 2023, the Respondent wrote to the Sole Arbitrator, granting authority to " Messrs./ 

Ahmed Abdullah Al Dhaheri Law Firm and Legal Consultations" to represent the Respondent in 

the arbitral proceedings. 

16 1. On the same date, the Sole Arbitrator acknowledged receipt of the Responde nt' s correspondence 

of 27 March 2023 and invited the Respondent to submit a power of attorney evidencing the 

authority granted to "Messrs. / Ahmed Abdullah A l Dhaheri Law F irm and Legal Consultations" 

to represent the Respondent in this arbitration. 

See Oath of Mr. Furlong, Transcript, p. 4, 1.20; Oath of Mr. Gunn, Transcript, p. 27, l. J I. 
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162. On 28 March 2023, the Respondent stated that it would submit the requested power of attorney. 

163. On 29 March 2023, Mr. Ahmed Al Dhaheri confirmed that the power of attorney was being 

finalized and asked the Sole Arbitrator to indicate what the next step of the arbitration would be. 

164. On the same date, the Sole Arbitrator acknowledged receipt o f Mr. Al Dhaheri 's e-mai I of 29 

March 2023 and noted that the Hearing had been concluded. The Sole At·bitrator further noted 

that if the Respondent wished to become involved in the arbitral proceedings at this late stage of 

the arbitration, the Respondent wou ld need to make an application as to how it wished to be 

involved in the proceedings, by 6 April 2023. 

165. On 6 April 2023, the Respondent applied for a 2 1-day period to review the documents and fil e a 

submission. 

166. By e-ma il dated IO Apri l 2023 , the Claimant requested that the Sole Arbitrator reject the 

Respondent' s application for a 2 1-day period to review the documents and file a submission, on 

the basis that ( i) further delay of the proceed ings would prej udice the Claimant; and ( ii) the 

Respondent should not have any further opportuni ty to make substantive submissions. In the 

alternative, the Claimant requested that the Respondent be required to make the deposit of its 

share and to provide the fi nanc ial security before filing its submission. 

167. On 17 Apri l 2023 , the Respondent indicated its wi llingness to pay its share of the deposit but 

stated that it was unable to provide the financia l security sought by the Cla imant. 

168. On 19 April 2023, the Sole Arbitrator allowed the Respondent to file a submission in accordance 

with specific parameters by 19 May 2023 , subject to the payment of its share of the deposit in 

the amount of AED 145,625 by 5 May 2023. Further, the Sole Arbitrator noted that, upon receipt 

of the Respondent's deposit payment, he intended to refund the Claimant the amount of AED 

I 00,000 and credit the sum of AED 45,625 towards any future payment request, if applicable. 

169. On 26 April 2023, the Respondent indicated its intention to pay the requested deposit and 

requested an oppo1tunity " to make its full submission along with the Statement of Defence so 

that [it] can provide all available related documents and witnesses to the matters as have not been 

provided so far due to unavai lability of counsel and lack of access to expertise." 

170. On 28 April 2023, the Sole Arbi trator den ied the Respondent's requestto make its full submission 

a long with the Statement of Defence, and re iterated the parameters of the submission, as set out 

on 19 Apri l 2023 . 
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17 1. On 3 May 2023, the Respondent informed the Sole Arbitrato r that it has experienced difficulties 

in making the deposit payment to the PCA 's bank account in the Netherlands and asked whether 

the payment could be made in other form s. 

172. On 4 May 2023. the Sole Arbitrator directed the Respondent to liaise w ith the PCA to discuss the 
logistics of the payment. Further, he invited the Parties to provide in wri ting the ir agreement to a 
date for the issuance of the final award in these proceedings, in accordance w ith artic le 42( I) of 

the UAE Arbitrat ion Law. 

173. On 6 May 2023, the C la imant agreed pursuant to article 42( I) o f the UA E Arbitration Law, that 

the fina l award in this arbitration proceeding sha ll be issued by the Sole Arbitrator within two 

months after the c losure of the proceedings. 

174. On 9 May 2023, the PCA confirmed receipt of the payment of the Respondent' s share of the 

deposit in the amount of AED 145,625. 

175. On 17 May 2023, the Respondent requested an extens ion of time until 29 May 2023 to file its 
"statement of defence." 

176. On the same date, the Sole Arbitrator directed the Parties to confer and agree on the timing for 
the provision of the Respondent's submi ssion as well as for the final award. 

177. On 19 May 2023, the C la imant informed the Sole Arbitrato r that the Parties had failed to reach 

an agreement on the two issues directed by the Sole Arbitrator. In particular, the Claimant 
objected to the Respondent' s request for extension until 29 May 2023 to fil e its submission. 

However, the Claimant was agreeable to a very brief extens ion due to a holiday in Afghanistan 

and proposed that the fin al award be issued by 31 July 2023. 

178. O n the same date, the Sole Arbitrator inv ited the Respondent to comment on the C la imant' s e­

mail of 19 May 2023 by 22 May 2023 . A lso, he asked the Respondent to provide by the same 
date its views on the fina l award being completed by 3 1 July 2023 . 

179. On 2 1 May 2023, the Respondent requested an extension of time until 30 August 2023 to fil e its 

submission. 

180. On 22 May 2023. the Sole Arbitrator re iterated that he had invited the Respondent to provide its 

views on the C laimant's e-mail of 19 May 2023 and on the final award being completed by 3 1 

July 2023. 
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18 T. O n 22 May 2023, the Respondent stated that the issue of the date of issuance of the fin a l award 

depended on the date of submission of its defence. Therefore, it re iterated its request for an 

extension of time until 30 A ugust 2023 to fi le its submission. 

I 82. On 29 May 2023 , the Sole Arbitrator extended the deadline for the Respondent to fil e its 

submission until 15 June 2023 and directed the Paities to agree on the date fo r the issuance of the 

final award by 2 June 2023. 

183. On 3 I May 2023, the Respondent requested a virtual case management conference. On the same 

date, the Sole A rbitrator directed the Paities to confer and agree on th e timing and agenda for 

such a vi1t ual case management conference, while allowing either Patty to request such a 

conference aga in should they fail to agree. 

184. On 5 June 2023 and 7 June 2023, the Claimant and the Respondent respectively repo1ted on the ir 

discussions. They explained that they were unable to agree on whether a virtual case management 

conference should be he ld. The Parties also fa iled to agree on a date for the issuance of the final 

award . ln addition, the Respondent re iterated its request for time until 30 August 2023 to file its 

submission. 

185. On 7 June 2023, the Sole Arbitrator reiterated his decision not to extend the deadline for the 

Respondent's submission and invited the Respondent to confirm whether it intended to apply for 

a virtual case ma nagement conference. 

186. On 8 June 2023 , the Respondent insisted that it needed additiona l time to make its submission 

and applied for a virtua l case management conference. 

187. On the same date, the Sole Arbitra tor rejected the Respondent 's request for additional t ime and 

confi rmed that its submission must be fi led by 15 June 2023. As a result, the Sole Arbitrator 

di smissed the application for a case management conference to discuss an extens ion of time for 

the filing of the Respondent' s submission. However, the Sole Arbitrator noted that he would 

consider d irecting such a conference if either or both Patt ies had other matters to address at the 

conference. 

188. O n 13 June 2023, the Respondent submitted a new request for additional time to submit its 

statement of defence. 
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189. On the same date, the Sole Arbitrator rejected the Respondent's request of 13 June 2023 and 

reminded the Respondent that the submission in question is not in the nature of a full statement 

of defence, but is a discrete submission as detailed in his directions of 19 April 2023. 

190. On 15 June 2023, the Respondent asked the Sole Arbitrator to reconsider his decision of 13 June 

2023 and again requested that it be granted time until 30 August 2023 to file its submission. 

191. On 16 June 2023, the Sole Arbitrator confinned his decision of 13 June 2023 and indicated that 

he was open to an extension of one or two days, if needed by the Respondent. 

192. On l 8 June 2023, the Respondent reiterated its request for additional time to file its submission. 

193. On 19 June 2023 , the Sole Arbitrator rejected the Respondent's request of 18 June 2023. As the 

Respondent failed to meet the deadline of 15 June 2023 to file its submission, the Sole Arbitrator 

directed that the proceedings continue in the absence of the submission, in accordance w ith 

Article 30(1 )(b) of the UNCITRAL Rules. 

194. On 24 June 2023 , the Respondent sent an e-mail to the PCA setting forth its complaint in relation 

to the decisions taken by the Sole A rbitrator in this matter. 

195. On 26 June 2023, the PCA replied to the Respondent, stating that pursuant to the UNCITRAL 

Rules, the PCA was not in a position to review decisions taken by the Sole Arbitrator or address 

complaints w ith respect to the conduct of the arbitration. 

196. On 13 August 2023, the Sole Arbitrator noted that, in light of the Parties' failure to agree on the 

time for the issuance of the fina l award under the UAE Arbitration Law, the courts of the UAE 

would now determine the timeframe within which the arbitration award in this case should be 

issued. 

197. On 28 September 2023 , the Dubai Courts Cou1t of Appeals (F ifth Commerc ial Appeals C irc uit) 

set the deadline for the issuance of the final award in this case to 30 November 2023.9 

l 98. On 14 November 2023 , the Sole Arbitrator issued Procedural Order No. 6 ("Procedural Order 

No. 6") confirming the order of the Dubai Coutts in setting the date for the issuance of the final 

award to 30 November 2023, and closed the proceedings . 

Dubai Courts Court of Appeals (Fifth Commercial Appeals Circuit), Appeal No. 118/2023/3 92, Order on 
Petition, Arbitration. 
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199. On 16 November 2023, the Respondent expressed its "strong and unequivocal refusal of the Final 

Award that will be issued in the matter on 30 November 2023 and its deep disapproval and 

disagreement w ith the decision to close the proceedings." The Respondent asse1ted that the 

c losure of the proceedings at th is stage is " premature and unjust." 

200. On 17 November 2023 , the Sole Arbitrator acknowledged receipt of the Respondent' s 

correspondence of 16 November 2023 and noted that no rega rd would be taken of the content of 

its correspondence in view of Procedural Order No. 6. 

IV. FACTUALBACKGROUND 

A. EXECUTION OF THE ANAP CONTRACT,K.EY TERMS 

201. According to the Claimant, the Respondent has been contracting out aviation security services to 

international companies via international tenders, so as to meet the standards recommended by 

the International Civil Aviation Organization (the "ICA0").10 

202. On or about 30 December 201 7, the Claimant submitted its bid for the procurement of the 

Afghanistan National Airpo1ts Project ("ANAP"). 11 On I July 2018, after the Claimant had 

lowered its price for the ANAP at the request of the Respondent,'2 the Respondent issued a letter 

of acceptance to the Claimant in accordance with Afghan laws and regulations, informing it that 

the National Procurement Commission (the "NPC") 13 approved the Cla imant's bid with a total 

contract value of USO 38,416,547.14 

203. On 4 August 20 I 8, the Parties formally entered into the ANAP Contract. 15 According to the 

ANAP Contract, the Claimant was to provide aviation security-related services in support of the 

Respondent' s aviation operations, including passenger and cargo checks and screening, 

management and training of local aviation security personnel and maintenance of the 

Respondent' s aviation security equipment, as specifically identified in the annexes to the 

10 

II 

12 

13 

14 

15 

Statement of Claim, 126; Witness Statement of Paul Furlong, 28 October 202 1, 1 18 (CWS-1 ). 

Statement of Claim, 128; ANAP Contract, p. 27 (Exhibit C-1). 

Statement of Claim, 1 28 ; Witness Statement of Paul Furlong, 28 October 2021 , ~ 20 (CWS-1 ); ANAP 
Contract, p. 26 (Exhibit C-1 ). 

NPC was the highest procurement authority in the Govenunent of Afghanistan, then chaired by the 
President of Islamic Republic of Afghanistan. See Statement of Claim, 129. 

Statement of Claim, 1 29; Witness Statement of Paul Furlong, 28 October 202 1, 1 2 1 (CWS-1 ); ANAP 
Contract, p . 4 (Exhibit C-1). 

Statement of Claim, 1 30; Witness Statement of Paul Furlong, 28 October 202 1, 1 22 (CWS-1 ); ANAP 
Contract, p. 4 (Exhibit C-1 ). 
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Contract, at Afghan istan's four internationa l airpoits.16 The sta1ting date of the ANAP Contract 

was 4 August 20 18 and the intended completion date was 3 August 2021.17 

204. The ANAP Contract is a "Lump Sum" contract at the contract price of USO 38,416,547. 18 

According to the ANAP Contract, payment for the Claimant's services was to be made by 

monthly progress payments. 19 Over the course of the three-year AN AP Contract, there were to 

be 36 monthly progress payments in the amount of USO 1,020,605.83 by the Respondent to the 

Claimant, for a total of USO 36,741,809.90.20 The balance of the ANAP Contract price (i.e. USO 

1,674,737.10) was for the purchase of security-related equ ipment for the airpoits.21 

B. DELAY IN PAYING THE I NVOICES, "PENALTIES" AND A 10% RETENTION 

205. During the duration of the ANAP Contract, the Respondent withheld sums for "penalties" wh ich 

in the aggregate amounted to USD 1,280,967.55 from the Claimant.22 The Respondent also 

withheld an amount of USD 2,755,635.74 representing a I 0% retention of each monthly progress 

invoice.23 

206. According to the Claimant, the Respondent fa iled to timely pay nearly a ll of the invoices issued 

by the Claimant even after the Claimant notified the Respondent of its non-payment by the due 

date. 24 It contends that, in the aggregate, there were I, 726 days of delay in the payment of 

invoices by the Respondent.25 

16 

17 

18 

19 

20 

2 1 

22 

24 

25 

Statement of Claim, 137; Witness Statement of Paul Furlong, 28 October 202 1, 126 (CWS-1 ). 
Statement of Claim, 1135-36; Witness Statement of Paul Furlong, 28 October 202 1, 125 (CWS-1); ANAP 
Contract, SCC, cl. 2.2.2, 2.3 (Exhibit C-1). 
Statement of Claim, 11 32-33; ANAP Contract, SCC, cl. I. l (d)-1. 1 ( e) (Exhibit C-1 ). 
Statement of Claim, 1 38; Witness Statement of Paul Furlong, 28 October 2021, 1 27 (CWS-1 ); ANAP 
Contract, SCC, cl. 6.4 (Exhibit C-1 ). 
Statement of Claim, 139; Witness Statement of Paul Furlong, 28 October 2021 , 127 (CWS-J). 
Statement of Claim, 139; Witness Statement of Paul Furlong, 28 October 202 1, 1 27 (CWS-1). 
Statement of Claim, 1 48; Witness Statement of Paul Furlong, 28 October 202 1, 13 1 (CWS-l); Chart of 
Invoices, Payments, Amounts Withheld (Exhibit C-44). 
Statement of Claim, 11 50, 53; Witness Statement of Paul Furlong, 28 October 2021 , 1 32-33 (CWS-J ); 
Chart of Invoices, Payments, Amounts Withheld (Exhibit C-44). 
Statement of Claim, 11 54-55; Witness Statement of Paul Furlong, 28 October 2021 , 1 35 (CWS-1 ); 
Summary Spreadsheet of Invoices, Payments, Amounts Withheld (Exhibit C-44); Letter from Olive Group 
to ACAA requesting payment of invoices, 17 November 20 19 (Exhi bit C-50); Letter from Olive Group 
to ACAA requesting payment of invoices, 28 March 2020 (Exhibit C-51 ); Letter from Olive Group to 
ACAA requesting payment of invoice for equipment, 28 March 2020 (Exhibit C-52). 
Statement of Claim, 1 54; Summary Spreadsheet of Invoices, Payments, Amounts Withheld (Exhibit C-
44). 
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207. O n 13 June 2020, the C laimant issued a notice of terminatio n of the ANAP Contract as a response 

to the de lay in payment and deductio ns (the "Claimant's Notice of Termination").26 After t he 

Respo ndent made payment of certa in invoices, the C la imant extended the effective date of its 

termination, and ultimately w ithd rew the C la ima nt's Notice of Termination.27 

C. END OF THE AN AP C ONTRACT, TRANSITION OF TH E SECURITY SERVICES AND 
E Q UIPMENT TO A C AA 

208. On or about 15 A ugust 2020, the Respondent proposed to the C la ima nt to modify the ANA P 

Contract a nd reduce the term of the ANAP Contract by 25% ( i.e . 9 months).28 By letter dated 22 

A ugust 2020, the C la imant rej ected this proposal.29 

209. O n or about 4 October 2020, the Respondent sent a letter to the C la imant purporting to terminate 

the ANAP Contract (the "Respondent's Notice of Termination"), invoking C la use 2 .6 of the 

GCC.30 T he Respondent stated that the termination was in accordance w ith the N PC Resolut ion 

numbe r 4,305 dated 15 Septembe r 2020 (the "NPC's Resolution"), which was approved by the 

then President of Afghanistan.3 1 T he end date was 4 November 2020,32 whic h reduced the term 

of the ANAP Contrnct by 9 months.33 T he AN A P Contract price for the last 9 months was USO 

9, 185,452.47.34 

2 10. On 7 Octo be r 2020, the C laimant sent a letter to the Respondent inform ing it that it disagreed 

w ith the Respondent's Notice of Te rmination. 35 A ccording to the C la imant, the Respondent 

26 

27 

28 

29 

30 

3 I 

32 

33 

34 

35 

Statement of Claim, ,r 58; Witness Statement of Paul Furlong, 28 October 202 1, ,r 37 (CWS-1 ); Claimant's 
Notice ofTem1ination, 13 June 2020 (Exhibit C-53). 

Statement of Claim, ,r 59; Witness Statement of Paul Furlong, 28 October 202 1, ,r 38 (CWS-1); First 
Extension of Termination Date. IO July 2020, (Exhibit C-54); Second Extension of Termination Date, 16 
July 2020, (Exhibit C-55); Third Extension of Te1mination Date, 23 July 2020 (Exhibit C-56); Fourth 
Extension of Termination Date, 14 August2020 (Exhibit C-57); Fifth Extension ofTermination Date, 20 
August 2020 (Exhibit C-58). 

Statement of Claim, ,r 61; Witness Statement of Paul Furlong, 28 October 202 1, ,r 40 (CWS-1 ); Letter 
from ACAA to Olive Group proposing 25% reduction in the Contract, 15 August 2020 (Exhibit C-60). 

Statement of Claim, ,r 66; Witness Statement of Paul Furlong, 28 October 202 1, ,r 4 1 (CWS-1 ); Letter 
from Olive Group to ACAA rejecting ACAA 's proposal, 22 August 2020 (Exhibit C-6 I). 

Statement of Claim, ,r 67; Witness Statement of Paul Furlong, 28 October 202 1, ,r 42 (CWS- I); 
Respondent 's Notice of Termination, 4 October 2020 ( Exhibit C-62). 

Statement of Claim, ,r 69; Respondent's Notice of Termination, 4 October 2020 (Exhibit C-62). 

Statement of Claim, ,r 69; Respondent's Notice of Termination, 4 October 2020 (Exhibit C-62). 

Statement of Cla im, ,r 74; Respondent 's Notice of Termination, 4 October 2020 (Exhibit C-62). 

Statement of Claim, ,r 74. 

Statement of Claim, ,r 76; Letter from Olive Group to ACAA, 7 October 2020 (Exhibit C-63). 
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subsequent ly awarded a contract identical to the ANAP Contract to another company without a 

bidding process and at a considerably higher price.36 

21 1. The C laimant continued to perform its duties under the ANAP Contract unt il the end date, i.e. 

4 November 2020.37 Thereafter, the C laimant transferred a ll equipment and respons ibili ties to the 

Respondent. 38 As evidence, the C laimant' s and the Respondent's respective representatives 

signed letters in early November 2020 which served as the "Completion Certiftcations." 39 

Moreover, the Respondent confirmed through its letter No. 503 dated 17 December 2020 that the 

C laimant "has completed its obligation with regard to aviation security and has cooperated in a 

satis factory manner with the ACAA and airport officials with regard to the process of transfer of 

respons ibili ties and equipment"40 However, the Respondent sti ll disputes that the C laimant failed 

to perform the transfer of all equipment.41 

D. R EQUIREM ENT OF MANNING CAP FEES, D ELAY IN THE RENEWAL Ofi THE 
CLAIMANT'S PRIVATE SECURITY COMPANY L ICENSE, AND LOSS Ofi OPPORTUNITIES OF 

ENTERING INTO OTHER SECURJTY C ONTRACTS 

2 12. Accord ing to the Claimant, it has he ld a valid business license at all relevant times.42 The 

Claimant also held a Private Security Company License ("PSC License") w hich allowed the 

C laimant to employ armed security guards, own weapons, and provide armed security services 

to its c li ents.43 The Claimant required a PSC License to perform other work irre levant to the 

ANAP Contract, including provision of security services to foreign embassies in Afghanistan.44 

The period of validity of a PSC L icense is one Afghan istan solar calendar year, which begins on 

2 1 March and ends on 20 March of the fo ll owing year. The Claimant explains that, normally, 

applications for renewal of a PSC License are submitted to the Ministry of Interior (the "MOI") 

36 

37 

38 

39 

40 

41 

42 

43 

Statement of Claim,~ 75. 

Statement of Claim,~ 84; Witness Statement of Paul Furlong, 28 October 2021, ~ 48 (CWS-1 ). 

Statement of Claim, ~ 85; Witness Statement of Paul Furlong, 28 October 2021, ~ 49 (CWS-1 ). 

Statement of Claim, 1 85; Completion Certificate re: HKI A airport, 7 November 2020 (Exhibit C-69); 
Completion Certificate re: Herat Int' I Airport, 4 November 2020 (Exhibit C-70); Completion Certi fi cate 
re: Mazar-e-Sharif Int' I Airpo1t, 5 November 2020 (Exhibit C-71); Completion Ce1tificate re: Kandahar 
lnt'I Airport, 4 November 2020 (Exhibit C-72). 

Statement of Claim, 1 86; Letter from ACAA to Olive Group certi fying that Olive Group has f'ulfilled its 
contractual obligat ions and transfer of responsibilities, 17 December 2020 (Exhibit C-7 3). 

Respondent 's e-mail of 18 July 2022. 

Statement o f Claim, ~ 9 1; Witness Statement o f Paul Furlong, 28 October 202 1, ~ 53 (CWS-J ). 

Statement of Claim, 1 92; Witness Statement of Paul Furlong, 28 October 202 1, ~ 54 (CWS-1 ); PSC 
License Expiry, March 20 18 (Exhibit C-5); PSC License Expiry, 10 June 20 19 (Exhibit C-6). 

Statement of Claim, ~ 92; Witness Statement of Paul Furlong, 28 October 202 1, ~ 54 (CWS-1 ). 
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approximately 28 days before the current license expiry date and the MOI issues a new PSC 

License in March.45 

2 I 3. The MOI 's Private Securi ty Company Regulations ("PSC Regulations") impose a manning cap 

of 500 security guards for each private security company operating in Afghan istan. A fee is 

imposed on the company for each add itional employed security guard in excess of the 500 

manning cap.46 From around January 2020, the MOI demanded manning cap fees from the 

C la imant on the alleged ground that personne l employed under the ANAP Contract were in 

excess of 650 personnel and therefore vio lated the PSC regu lations.47 

2 I 4. In or around February 2020, the C laimant submitted its application for renewa l of the PSC 

License.48 The MO! rejected the application on the basis that (i) documents evidencing internal 

approval by, inter alia, the National Security Council (the "NSC") of the ANAP Contract had 

not been submitted to the MO! and ( ii) the C laimant had not paid manning cap fees in relation to 

the ANAP Contract.49 According to the C laimant, it immediately brought these two issues to the 

attention of the Respondent and urged the Respondent to help resolve these issues.50 

215. On 18 June 2020, the C laimant sent a letter to the Respondent, requesting the la tter's help to 

resolve the manning cap fee issue and renewa l of the PSC License. In this letter, the C lai mant 

gave reasons why the manning cap fees in re lation to employees under the ANAP Contract should 

not be imposed .51 

2 16. On 27 June 2020, the Respondent sent a letter to the MOI, requesting to exclude the a irport 

security services from the manning cap due to its non-military nature.52 However, the MOI denied 

45 

46 

47 

48 

49 

50 

5 1 

52 

Statement of Claim, 193. 

Statement of Claim, 1 110; Witness Statement of Paul Furlong, 28 October 2021 , 1 71 (CWS-1); 
Afghanistan Ministry of Interior Private Security Company Regulations 2008 (CLA-6). 

Statement of Claim, , 111; Witness Statement of Paul Furlong, 28 October 2021, , 72 (CWS-1 ). 

Statement of Claim,, 93. 

Statement of Claim, , 93, Letter from Olive Group to MO! re: renewal of its PSC license, 17 August 2020 
(Exhibit C-7); Letter from Olive Group to MO!, 14 September 2020 (Exhibit C-8). 

Statement of Claim,,, 93, 115. 

Statement of Claim, 1 115; Witness Statement of Paul Furlong, 28 October 2021 , , 77 (CWS-1 ); Letter 
from O live Group to ACAA re: manning cap restrictions and fines, 18 June 2020 (Exhibit C-76). 

Statement of Claim, 1~ 1 17-118; Witness Statement of Paul Furlong, 28 October 202 1, ~~ 77-78 (CWS-
1); Letter from ACAA to MOI re: manning cap, 27 June 2020 (Exhibit C-77). 
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waiver of the manning cap fee in relation to the ANAP Contract as well as renewal of the PSC 

Contract.53 

217. On 26 October 2020, the Cla imant asked the Respondent to get confirmation of the NSC's 

approval of the ANAP Contract.54 On 31 October 2020, the Respondent submitted documents 

evidencing internal approval of t he ANAP Contract to the MOJ.55 

218. In November 2020, the Claimant renewed its PSC License with a period of va lidity for three 

months, after the Claimant provided a commitment letter to the MOI to pay the manning cap fees 

once the MO! issued a valid invoice. The MOI did not issue a val id invoice. The Claimant did 

not pay the manning cap fees. On I February 2021, the MO! aga in demanded payment of the 

manning cap fees. 56 According to the Claimant, it was able to renew its PSC License after 

submitting a similar commitment letter.57 

219. During the period when the Claimant had no valid PSC License (i.e. from February 2020 to 

November 2020), it suffered damages including penalties associated with delays in work visa 

renewals, which totalled USD 1,337,770. 58 More importantly, the Claimant lost business 

oppo11unities to enter into other services contracts, mainly including a security services contract 

with the Embassy of Canada to Afghanistan in Kabul, Afghanistan (the "Canadian Embassy").59 

The Claimant had a contract with the Canadian Embassy, with a contract period from 16 July 

2017 to 15 July 20 18. In two subsequent years, the Canadian Government exercised its 

irrevocable option to extend the term of the contract until 31 July 202 1.60 On 3 October 2020, the 

Afghanistan Ministry of Foreign Affairs (the "MOFA") informed the Canad ian Government that 

53 

54 

55 

56 

57 

58 

59 

60 

Statement of Claim, ,r 1 I 9; Witness Statement of Paul Furlong, 28 October 202 1, ,r 79 (CWS-1 ); Letter 
from ACAA to Olive Group, 24 October 2020 (Exhibit C-9). 

Letter from Olive Group to ACAA in response to ACAA 's letter dated 24 October 2020, 26 October 2020 
(Exhibit C-1 l ). 
Statement of Claim, ,r 120; Witness Statement of Paul Furlong, 28 October 2021, ,r 80 (CWS-1 ); Letter 
from ACAA to Olive Group in response to Olive Group's letter dated 26 October 2020, 31 October 2020 
(Exhibit C-12). 

Statement of Claim, ,r 121. 
Statement of Claim, ,r 122. 
Statement of Claim, ,r I 08; Witness Statement of Paul Furlong, 28 October 202 1, ,r 69 (CWS-1); 
Spreadsheet re: work visa penalties imposed by Government of Afghanistan on Olive Group (Exhibit C-
88). 
Statement of Claim, ,r 98; Witness Statement of Paul Furlong, 28 October 202 1, il 60 (CWS- 1 ); Letter 
from Canadian Government (DF A TD) to Olive Group re: diplomatic note received from MOF A, 3 
February 202 1 (Exhibit C-81); Letter from Canadian Government (DFATD) to Olive Group re: not 
exercising final option period of Canadian Embassy Contract, 19 May 2021 (Exhibit C-82). 

Statement of Claim, ,r 99; Witness Statement of Paul Furlong, 28 October 202 1, ,r 61 (CWS-1 ); 
Amendment No. 13 to Canadian Embassy Contract, 30 July 2020, p. 2 (Exhibit C-79). 
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''until the license of this security company [Olive Group] is renewed, any changes in its previous 

contracts is not allowed and the activities of this company have no legal base.''61 The Canadian 

Government decided not to extend the contract after 31 July and awarded a security services 

contract to a different company.62 According to the Claimant, had the Claimant had a valid PSC 

License and had the MOFA not interfered in the matter, the Claimant's contract with the 

Canadian En,bassy could have been extended for one year.63 The contract price for that one-year 

extension is USD 9,337,628.76.64 

V. THE PARTIES' REQUESTS FOR RELIEF 

220. In its Statement of Claim, the Claimant requests as fo llows: 

6 1 

<,2 

63 

64 

239. Ol ive Group claims and demands an arbitration award against the Afghanistan Civil 
Aviation Authority and the Government of Afghanistan as fo llows: 

(a) Award Olive Group monetary damages in an amount not less than $9, 185,452.47 
USO for the 25% remainder of the Contract; 

(b) Award Olive Group for a ll amounts withhe ld by ACAA for " retention" in an 
amou nt not less than $2,755,635.74 USO; 

(c) Award Olive Group a ll amounts withheld by ACAA for unjustified "penalties" in 
an amount not less than $1,280,967.55 USO; 

(d) Award Olive Group damages for ACAA 's delayed and untimely payments of 
invoices and illegal deductions from invoices in an amount not less than $724,830.93 
USO (see calculations contained in Exhibits C-45, C-46, C-47, and C-48); 

(e) Award Olive Group monetary damages suffered by Olive Group as a result of 
delays in the renewal of O live Group's PSC License caused by ACAA, and improper 
and tortious interference of the Government of Afghanistan with Ol ive Group's 
Canadian Embassy Contract, in an amount not less than $ I 0,675,398.80 USO (i.e. 
$9,337,628.76 USO in connection with the Canadian Embassy Contract and 
$ 1,337,770.00 USO for work visa penalties), and other direct and indirect damages 
suffered by Ol ive Group, in an amount to be proven at arbitration; 

(t) Award Olive Group damages for the improper and unauthorized delayed retw·n of 
Olive Group's Performance Guarantee for the period December 2, 2020 until October 
5, 2021 in the amount of$67,854.98 USO; 

(g) Award Olive Group a ll attorneys ' fees, and costs associated with these 
proceedings, including a ll professional and expert fees and disbursements, as well as 
the fees of the Arbitral Tribunal ; 

(h) Issue a determ ination and/or find ing that the ANAP Contract personnel employed 

Statement of Claim, 1 IO I ; Witness Statement of Paul Furlong, 28 October 2021, 1 63 (CWS-1); Letter 
from Canadian Government (DFATD) to Olive Group re: diplomatic note received from MOFA. 3 
February 202 1 (Exhibit C-81). 
Statement of Claim, 1 I 00; Witness Statement of Paul Furlong, 28 October 202 1, 1 62 (CWS-1); Leiter 
from Canadian Government (DFATD) to Olive Group re: not exercising final option period of Canadian 
Embassy Contract, 19 May 202 1 (Exhibit C-82). 
Statement of Claim, 1 I 03; Witness Statement of Paul Furlong, 28 October 202 1, 1 64 (CWS-1 ). 

Statement of Claim, 1 180; Witness Statement of Paul Furlong, 28 October 2021 , 1 109 (CWS-1 ); 
Amendment No. 13 to Canad ian Embassy Contract, 30 July 2020, pp. 6-7 (Exhibit C-79). 
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by Olive Group were not security guards as defined in the PSC Regulations and that 
Olive Group is not subject to manning cap fees in connection with the ANA P Contract 
personnel; and 

(i) Grant such other and fu11her relief that the Arbitral Tribunal deems just and proper 
under the circumstances.65 

22 1. In its Reply, the Claimant submitted the following: 

For all of the foregoing reasons, Claimant respectfu lly requests that the Tribunal ignore or 
disregard Respondent's false and unsupported allegations and statements relating to 
applicable laws of Afghanistan contained in Respondent's August 2, 2022 and July 18, 2022 
submissions. 

Claimant requests an arbitration award against the Respondent as detailed its Statement of 
Claim, submitted on October 28, 202 1.66 

222. The Respondent fail ed to explicit ly state its request for re lie f. 

VI. THE PARTIES' POSITIONS 

223. This section addresses the Parties' positions on the Respondent ' s alleged breaches of the ANA P 

Contract, to the extent that the Respondent submitted comments on the Claimant's claims. 

A. APPLICABLE LAW 

1. The Claimant's Position 

224. The Claimant submits that in the present case, to the extent the ANAP Contract does not address 

an issue, the Sole Arbitrator must rely on the applicable laws of Afghanistan, and to the extent 

that Afghan laws do not address an issue, the Sole Arbitrator may then apply principles of Sharia 

law and customs and practices. 

2. The Respondent's Position 

225. The Respondent failed to prov ide its position on this issue. 

B. T HE "PENALTIES" 

226. The Parties do not dispute that the Respondent imposed the " penalties'· on the Claimant.b7 The 

Parties dispute over whether the " penalties" were justified. 

65 

66 

67 

Statement of Claim, ~ 239. 
Reply,p. 15. 

Statement of Claim, ~ 48,214; Respondent's e-mail of 18 July 2022; Respondent 's e-mail of 2 August 
2022. 
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227. The Claimant submits that the Respondent breached the ANAP Contract by imposing "penalties" 

in the amount of USO 1,280,967.55.68 The Claimant denies that there was inactive eq uipment 

which the Claimant had the ob li gation to maintain during the duration of the ANAP Contract.69 

As evidence, the Respondent's letters and ce1tification confirmed that.70 The Claimant likewise 

denies that it failed to install certain equipment listed in Appendix FI or failed to complete 

delive1y and installation in time. 71 Further, the C laimant argues that the Respondent' s 

investigation was conducted before the execution of the ANAP Contract and therefore cannot be 

relied on with respect to the fai lure in performance of the ANAP Contract. 72 Moreover, the 

C laimant points out that there is no A1tic le 29 or even A1ticle 2 .9 in the ANAP Contract which 

the Respondent invokes to justify the "penalties."73 

228. The Claimant submits that even if there were delays in de livery of equ ipment as a lleged by the 

Respondent, such " penalties" are sti ll unjustified for four reasons. First, pursuant to the ANAP 

Contract and Afghan laws, the penalties were valid only if the Part ies agreed on the penalt ies, 

but the C laimant never agreed to such penalties.74 Second, adopting the method submitted by the 

Respondent to calculate the penalties, the delay penalties should be USO 1,674,737, which is 

inconsistent with the deducted amount ( i.e. USO 1,280,967.55).75 Third, such penalties wou ld be 

a one-time deduction from one invoice but the "penalties" were deducted from multiple 

invoices.76 Fourth, the penalties deducted from reimbursement for equipment purchased by the 

Claimant for the Respondent, which is the case here, were against the purpose of the penalty 

clause and not provided in the ANAP Contract.77 

2. The Respondent's Position 

229. The Respondent argues that the Cla imant fai led to perform certain obligations under the ANAP 

Contract and thus the " penalties" were imposed on the Claimant. 

68 Statement of Claim, 148. 
69 Statement of Claim, 1 48; Reply, p. 13. 
70 Reply, p. 13. 
7 1 Reply, p. 3. 
72 Reply, p. 3. 
73 Reply, p. 3. 
74 Reply, pp. 3-4. 
75 Reply, p. 4. 
76 Reply, p. 4. 
77 Reply, p. 5. 
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230. First, the Respondent argues that the C laimant fai led to ensure the activity of the equipment from 

the beginning to the end of the contract. 78 According to the Respondent, the penalties were 

therefore imposed pursuant to Article 8 of the Statement of Work ("SOW") of the ANAP 

Contract.79 

23 1. Second, relying on the findings of its investigation in accordance with Decree No. 810, the 

Respondent argues that the Claimant " failed to transfer and instal l the equipment and devices 

listed in Appendix (Fl)" of the ANAP Contract and the C laimant "delayed for 147 days in the 

transfer and installation of tools and equipment."80 According to the Respondent, the penalties 

were therefore imposed pursuant to the ANAP Contract.81 

C. THE 10% RETENTION 

232. The Parties do not dispute that the Respondent deducted the 10% retention from the C laimant.82 

The Pa1ties dispute over whether the I 0% retention was justified. 

1. The Claimant's Position 

233. The Claimant submits that the Respondent breached the ANAP Contract by w ithholding the I 0% 

retention in the amount of USO 2,755,635.74.83 The Claimant argues that neither the ANAP 

Contract nor Afghan laws provide for the Respondent to withhold any retention amount, and 

certainly not a unilateral 10% retention amount. 84 According to the C laimant, even if the 

Respondent was entitled to withhold such retention, it should return the amount to the Claimant 

no later than 7 November 2020, the date when ACAA signed the Completion Certificate.85 

234. The Claimant denies that it fai led to hand back any equipment a lleged by the Respondent.86 As 

evidence, the Claimant points to ce1tification letters confoming completion of transfer and to Mr. 

78 

79 

80 

8 1 

82 

83 

84 

85 

86 

Respondent 's e-mail of 18 July 2022. 

Respondent 's e-mail of 18 July 2022. 

Respondent ' s e-mail of2 August 2022. 

Respondent ' s e-mail of 2 August 2022. The Respondent argues that "[ 14 7) days of delay have been 
cal cu lated, first, according to paragraph I, 3 and 7 of the terms of the contrnct from the general sum of the 
contract and the calculated penalty is 0.1 percent per day. Secondly, according to article (29) of the contract, 
the sum of 0.5 percent oftbe list of tools and equipment penalty has been measured and calculated for the 
delay per day."' While ·'paragraph I, 3 and 7 of the terms of the contract'· seems to be in reference to Clause 
3.7. 1 of the sec, there is no Article 29 ill the ANAP Contract. 

Statement of Claim.~ 50; Respondent's e-mail of2 August 2022. 

Statement of Claim,~ 142. 

Statement of Claim.~ 208. 

Statement of Claim, ~ 2 1 I. 

Reply, p. 5. 
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Gunn ' s witness statement. 87 Moreover, the C laimant crit icizes that the Respondent failed to 

provide the repo1t of the director of Kabul International Airport.88 

2. The Respondent's Position 

235. The Respondent relies on the report of the directo r of Kabu l International A irpo1t and argues that 

the C laimant fai led to hand back 13 1 items of equipment owned by the Respondent at the end 

date of the ANAP Contract and therefore the I 0% retention was deducted as the damages 

pursuant to Article 80 of the Procurement Procedure.89 

D. THEDELAY IN MAKING PAYMENTS 

1. The Claimant's Position 

236. According to the C laimant, the Respondent has failed to make payments of: ( i) the invoices issued 

pursuant to the ANAP Contract ( i.e. the invoices of the equipment purchase plus the monthly 

invoices for the first 27 months); ( ii ) the 10% retention amounts; (iii) the " penalties" amounts; 

and (iv) the monthly invoices for the final nine months . 90 The C laimant submits that the 

Respondent delayed (or never paid at a ll ) payments of a ll the above-mentioned categories and 

therefore breached the ANAP Contract.91 The Claimant points to C lause 6.5 of the GCC wh ich 

contemplates payment by the Respondent of damages ( i.e. interests) on delayed payments.92 

237. Further, the Claimant submits that it is entitled to recovery for unjust enrichment pursuant to 

Afghan laws and the Respondent unjustly "enjoy[ ed] the opportunity cost attributable to the funds 

in ACAA' s bank accounts" as a result of the de lay in making payments.93 The C laimant relies on 

87 

88 

89 

90 

91 

92 

Reply, p. 6, referring to Completion Certificate re: HKIA airport, 7 November 2020 (Exhibit C-69); 
Completion Certificate re: Herat lnt' l Airport, 4 November 2020 (Exhibit C-70); Completion Certificate 
re: Mazar-e-Shari f Int' I Airport, 5 November 2020 (Exhibit C-71 ); Completion Certificate re: Kandahar 
fn t' I Airport, 4 November 2020 (Exhibit C-72); Letter from ACAA to Olive Group certifying that O live 
Group has fulfilled its contractual obligations and transfer ofresponsibilities, 17 December 2020 (Exhibit 
C-73); Witness Statement of Alexander Gunn, 5 November 2022 (CWS-2). 

Reply. p. 5. 

Respondent' s e-mail of2 August 2022. 

Statement of Claim, ~ 220. 

Statement of Claim, ~ 2 18. 

Statement of Claim, ~ 157. 

Statement of Claim, ~ 2 19. 
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Artic le 735( I) of the Afghan istan Civil Code and sets the damages of the delay at the rate of 3% 

annually.94 Accordingly, the Claimant calculates the damages at USO 724,830.93 in total.95 

238. The C laimant denies that the delay was due to governm ental non-approva l of the budget.96 Even 

if the non-approval of the budget resulted in the delay, says the Claimant, "the Respondent fails 

to prov ide any explanation about why there were delays in the payment of each monthly invoice 

during the term of the Contract."97 The Cla imant further argues that even if the non-approva l of 

the budget could explain the delays in all payments, the budgetary issues could not excuse the 

Respondent's obligation to make payments in time as such obligation was not conditioned on 

approva l of the budget.98 The Claimant adds that the ANAP Contract was a " Lump Sum" contract 

and therefore the Respondent had an obligation to set funds aside for the ANAP Contract.99 

2. The Respondent's Position 

239. As set out above, the Respondent denies that the fina l three categories of payments are justified. 

94 

95 

97 

98 

99 

100 

102 

However, the Respondent does not dispute the first category of payments (i.e., the invoices issued 

pursuant to the ANAP Contract, inc luding the invoices of the equipment purchase plus the 

monthly invoices for the first 27 months) and admits the delay in such payments. 100 The 

Respondent argues that " the de lay in payments was due to the non-approval of the budget of the 

fi scal year," as a result of political issues of the then government.101 The Respondent adds that 

the payments were " promptly" completed when the budget was approved. 102 

Statement of Claim,~ 158; A fghanistan Civi l Code, Official Gazette No. 353, 5 January I 977, Art. 735( I) 
(CLA-7). 

Calculation of Olive Group's damages for failure to timely pay the invoices (Exhibit C-45); Calculation 
of O live Group's damages for unpaid retention amounts (Exhibit C-46); Calculation of O live Group's 
damages for unpaid "penalties" (Exhibit C-47); Calculation of O live Group's damages for remaining 9 
months of ANAP Contract (Exhibit C-48). 

Reply, p. 7. 

Reply, p. 7. 

Reply, p. 7. 

Transcript, p. 52, lines I 0-1 2. 

Respondent's e-mail of2 August 2022. 

Respondent's e-mail of 2 August 2022. 

Respondent's e-mail o f 2 August 2022. 
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E. THE ALLEGED D ELAY IN RETURNING THE PERFORMANCE GUARANTEE 

1. The Claimant's Position 

240. The Claimant argues that the Respondent was required to re lease the C laimant's Performance 

Guarantee no later than 2 December 2020 pursuant to the ANAP Contract and Afghan laws.103 

However, according to the C la imant, the Respondent fa iled to take the necessa1y action to cause 

Afghanistan International Bank ("AIB") to re lease the Performance Guarantee despite the 

Claimant's multi ple requests. 104 As a result, says the C laimant, it was not unt il 5 October 2021 

that the Claimant received its Performance Guarantee back in the amount of USO 

2,689, I 58.29.105 The Claimant argues that it is thus entit led to damages on such delay. 106 The 

Claimant relies on Article 735(1 ) of the Afghanistan C ivi l Code and sets the damages of the delay 

at the rate of 3% annually. 107 Accordingly, the Claimant ca lculates the damages at USO 

67,854.98.108 

2. The Respondent's Position 

24 1. The Respondent failed to provide its position on this issue. 

F. THE END OF TH E ANAP CONTRACT 

242. The Patt ies dispute over (i) whether the Respondent terminated or unilaterally modified the 

ANAP Contract; and (i i) whether the Claimant fa iled to perform any contractual obligations 

during the duration of the ANAP Contract. 

1. The Claimant's Position 

243. The C laimant submits that the ANAP Contract was ended through the Respondent ' s unilateral 

modification whereby it reduced the contract term by 25%. 109 

103 

104 

105 

106 

107 

108 

I09 

Statement of C laim, 1 234, referring to ANAP Contract, SCC, c l. 3.8 (Exhibit C-1); ANAP Contract, 
GCC, cl. 3 .8 (Exhibit C-J ); Afghanistan Procurement Law O fficial Gazette No. 1223, 17 September 20 16, 
Arts. 28, 29 (CLA-10); Afghanistan Rules of Procurement Procedures Circular No. NPA/C0S/ 1395, 16 
July 20 16, Rule 78(8) (CLA-11 ). 

Statement of Claim, 1 185; Witness Statement of Paul Fw·long, 28 October 2021, 1 11 3 (CWS-1 ). 

Statement of Claim, 1 I 89; Witness Statement of Paul Furlong, 28 October 202 1, 1 I 15 (CWS-1 ). 

Statement of Claim, ii 190. 

Statement of Claim, 1236; Afghanistan Civil Code, Official Gazette No. 353, 5 January 1977, Art. 735( 1) 
(CLA-7). 

Statement of Claim, 1 I 90. 

Statement of Claim ~ 68. 
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244. The Claimant argues that pursuant to C lause 2.4 of the GCC and Afghan laws, modification to 

the contract must be done by written agreement between the Parties. 11 0 Since the Claimant never 

agreed to such a modification, it argues that the modification was unlawful. 111 The C la imant 

furth er argues that A rticle 41 of the Afghanistan Procurement Law and Clause 2.6 of the GCC 

were irrelevant here as there was no termination but only modification to the ANAP Contract. 11 2 

245. According to the C laimant, in any event, none of the conditions for terminating the ANAP 

Contract were met. 11 3 In particular, the C la imant submits that it fully performed its contractua l 

obli gations. 114 The Claimant denies eve1y allegation of its failure to perform its contractual 

obli gations . 

246. Regarding alleged equipment problems, the C laimant argues that the equipment used was either 

owned or chosen by the Respondent and all equipment functioned well during the term of the 

ANAP Contract. 11 5 Further, the C laimant argues that it conducted timely maintenance for all 

equipment and that the Respondent' s complaint may refer to equipment beyond the responsibility 

of the C laimant. 116 The Claimant adds that it purchased a ll equipment required by the ANA P 

Contract . 11 7 

247. Regarding a lleged lack of qualified personnel, the Claimant argues that it hired all necessary 

employees in accordance with the ANAP Contract and certain hiring processes were monitored 

by the Respondent. 118 The Claimant adds that the Respondent continued to employ some expert s 

after the end date of the ANAP Contract.119 

248. Regarding alleged poor management, the Claimant argues that the dismissa l of employees was 

controlled by the Respondent. 12° Furt her, the C laimant argues that the training program was 

110 

Ill 

11 2 

11 3 

114 

115 

116 

117 

118 

119 

120 

Statement of C laim~ 200, referring to ANAP Contract, GCC, c l. 2.4 (Exhibit C-1): Statement o f C laim ~ 
204, referring to Afgha11istan Procurement Law Officia l Gazette No. 1223, 17 September 20 16, Art. 30 
(CLA-3) and Afghanistan Procurement Law Official Gazette No. 1223, 17 September 20 16, A.It. 3 1 
(CLA-4); Afghan istan Rules of Procurement Procedures C ircular No. NPA/C08/ 1395, 16 July 20 16, Rule 
98(2) (CLA-5); Afghanistan Civil Code, Official Gazette No. 353 , 5 January 1977, Art. 696( I) (CLA-16) . 

Statement o f C laim ~~ 199, 20 1. 

Statement of Claim ~ 71 ; Reply , p. 9. 

Statement of Claim il 7 1; Reply , p. 9. 

Reply, p. 9. 

Reply, p. I 0. 

Reply, p. I 0. 

Reply, p. 13. 

Reply, pp. I 0, 12, 14 . 

Reply, p.14 . 

Reply, p. 11 . 
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approved by the Respondent and covered training on new equipment. 121 As evidence, the 

successor contractor continued to use the same training program. 122 Moreover, accord ing to the 

Claimant, the operating procedure was approved by the Respondent. 123 The Claimant adds that 

specific operating procedures existed and were regularly inspected by third parties includ ing the 

ICAO.124 

249. Regarding the increase of the number of crimes, the Claimant argues that reducing such numbers 

is not within the Claimant's contractual obligations.125 

250. Further, relying on the ANAP Contract terms and Afghan laws, the Claimant argues that it is 

entitled to the damages in the amount of the last 25% of the lump sum contract price (i.e. USO 

9, 185,452,4 7). 126 

2. The Respondent's Position 

25 1. The Respondent's pos ition is that it terminated the ANAP Contract pursuant to Article 4 1(2)(a) 

of the Afghanistan Procurement Law and Clause 2.6. l(a) of the GCC. 127 

252. The condition required by A1ticle 4 1 (2)(a) was reduced to contractual terms in the ANAP 

Contract as Clause 2.6. l(a) of the GCC. The Respondent submits that the condition set out in 

Clause 2.6.1 (a) was met, namely that the Claimant could not remedy the fa ilures in the 

performance of its obligations under the ANAP Contract. 128 Such alleged failures consist of four 

categories: (i) equipment problems; (ii) lack of qualified personne l; (iii) poor management; and 

(iv) the increase of the number of crimes. 

253. First, the Respondent complains about inactivity and lack of proper maintenance of equipment, 

including scanners and X-ray machines in the VIP hall of Ahmad Shah Baba International 

Airpo1t. The Respondent also states that the Claimant failed to make the timely purchase of 

121 
122 
123 

124 

125 

126 

127 
128 

Reply, p. I I. 

Reply, p. I I. 

Reply, p. I I. 

Reply, p.12. 

Reply, pp. 12, 13. 

Statement of C laim 11205-207, referring to Afghanistan Civil Code, O fficial Gazette No. 353, 5 January 
1977, Alt. 730 (CLA-8) ; Afghan istan Law of Commercial Contracts and Sa le of Goods, Official Gazette 
No. 1150, 20 October 2014, Arts. 75. 76( I), 77, 79 (CLA-9). 

Respondent' s e-mail of 18 July 2022; Respondent's e-mai l of2 August 2022. 

Respondent's e-mail of 18 July 2022. 
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special equipment for check ing drugs and new security equipment for the four international 

airports. 129 

254. Second, the Respondent complains about the insufficiency of qualified personnel to operate 

scanners or repair security equipment, as well as the failure to hire all 650 employees for security 

services. 130 

255. Third, the Respondent notes that it was unsatisfied with poor coordination between security 

departments and poor management at Kabul international Airport. 13 1 

256. Fowth, the Respondent alleges that an increase in the number of crimes in 2019 was a result of 

the Claimant's fai lure to properly carry out its obligations in relation to security equipment. 132 

G. MANNING CAP FEES IN RELATION TO EMPLOYEES UNDER THE ANAP CONTRACT 

1. The Claimant's Position 

257. The C laimant submits that the manning cap fees in re lation to employees under the ANAP 

Contract should not be imposed on it. 133 The Claimant argues that from 20 I 2 to January 2020, it 

never paid or was required to pay the manning cap fees in relation to the aviation security 

personne l and expe1ts under the ANAP Contract. 134 The Claimant a lso argues that the 

replacement contractor also did not pay manning cap fees in relation to the aviation security 

services. 135 Fu1thermore, the C laimant points to the Respondent's representation that the ANAP 

Contract was exempt from PSC Regulations and manning cap fees. 136 The Claimant gives the 

reasons why it should not pay such manning cap fees as fol lows. 

258. F irst, A1ticle 4 of the PSC Regulations (Definitions), in relevant pa1t, provides that: 

129 

130 

13 1 

132 

133 

134 

135 

136 

Terms used in this procedure shall have the fol lowing meanings: 

I. Security Company: A for-profit, non-pol itical and non-governmental company that 
operates for the purpose of providing security to real and legal persons in accordance with 
the provisions of this Procedure. 

4 . Security Services: Activities for the purposes of securi ty of real or legal persons, 

Respondent's e-mail of 18 July 2022. 

Respondent's e-mail of 18 July 2022. 

Respondent's e-mail of 18 July 2022. 

Respondent's e-mai I of 18 July 2022. 

Statement of Claim, ,, 17 1- 172. 

Statement of Claim, ,, 94, 11 2; Witness Statement of Paul Furlong, 28 October 2021 , , 73 (CWS-1 ). 

Statement of Claim, , 11 3; Witness Statement of Paul Furlong, 28 October 2021 , , 74 (CWS-1 ). 

Statement o f Claim, , 94; Witness Statement of Paul Furlong, 28 October 202 1, ~ 56 (CWS-1 ). 
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transportation of goods and equipment, trnining of security personnel and risk awareness 
services, that are performed in accordance with the provisions of this Procedure. 

5. Security Personnel: A real person who is recruited by Security Company in accordance 
with the provisions of this Procedure to perfonn [security services] mentioned in Paragraph 
4 of this Article. 137 

259. The C laimant argues that the employees under the ANAP Contract are not "Security Personne l" 

for the purpose of the PSC Regulations because they do not perform "Security Services" defined 

in Article 4. 138 These employees under the ANAP Contract instead provided services in 

screening, operating X-RAY machines, scanners and CCTV and other specific skills required by 

the ICAO regulations. 139 

260. Second, Altic le 6 of the PSC Regulations (Prohibited Activities) provides that: 

( I) Security Company is not allowed to perform the following activities: 

I . Protect the borders of the country. 

2. Provide the security for governmental offices, prope11ies and institutions. 

3. Provide security for highways (providing security for private road construction 
companies, convoys of companies, international organizations, official delegations and 
diplomatic representatives of foreign countries are exempted from this provision) 

4. Provide the security for holy places. 

5. Provide the security for archeological sites, mines and forests unless [the security of 
such areas] are transfen-ed to the private sector in accordance with the provisions of the 
law. 

6. Other issues as decided by the Council of Ministers. 

(2) In cases of urgent need, [the task ofJ providing security for important establishments or 
for large governmental or quasi-governmental economic establishments can be proposed by 
the relevant ministry or agency and approved by the Council of Ministers and, after that, the 
Minist1y of Interior can proceed on the matter. 140 

261. The Cla imant argues that the approval of the ANAP Contract by the NPC, the NSC and the then 

president provided a waiver to the manning cap fees in relation to personnel providing services 

li sted in Article 6. 141 

262. T hird, Article 10 of PSC Regulations (Number of Personnel) provides that "Securi ty Personnel 

of each Security Company cannot be more than 500 persons, unless the Counc il of Ministers 

137 

138 

139 

140 

141 

Afghanistan Ministry of Interior Private Security Company Regulations 2008, A1i. 4 (CLA-6). 

Statement of Claim, ~ I I 6; Letter from Olive Group to ACAA re: manning cap restrictions and fines, 18 
June 2020 (Exhibit C-76). 

Statement of Claim,~ 116; Lener from Olive Group to ACAA re: manning cap restrictions and fines, 18 
June 2020 (Exhibit C-76). 

Afghanistan Ministry of Interior Private Security Company Regulations 2008, Art. 6 (CLA-6). 

Statement of Claim, ~ 116; Letter from Olive Group to ACAA re: manning cap restrictions and fines, 18 
June 2020 (Exhibit C-76). 
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approves additional numbers."142 According to the Claimant, the approval of the ANAP Contract 

by the NPC, the NSC and the then president should be considered as an authorization of hiring 

additional personnel. 1'13 

263. Fourth, the Claimant argues that the employees under the ANAP Contract are not the Claimant's 

"Security Personnel" but part of the Respondent' s personnel on the basis that the Respondent had 

the ultimate authority to terminate the employment of these personnel and that they were working 

and could continue to work for the Respondent after the end of the ANAP Contract. 144 

264. In the alternative, the Claimant argues that even if there was a conflict between the MO l's PSC 

Regulations and the NPC's approva l of the ANAP Contract, the latter would prevail as the NPC 

is a higher-ranking body in the Government of Afghan istan than the MOI. 145 

265. In the further alternative, the Claimant submits that PSC Regu lations were never enacted. 146 

2. The Respondent's Position 

266. The Respondent fai led to provide its position on whether the manning cap fees in relation to 

employees under the ANAP Contract should be imposed on the Claimant. 

H. THE DELAY IN TH E RENEWAL OF THE PSC LICENSE AND THE ALLEGED INTERFERENCE 
WITH THE CLAIMANT'S CONTRACT WITH THE CANADIAN EMBASSY 

267. While the Pa1ties do not dispute that the renewal of the Claimant's PSC License was delayed, the 

Parties dispute whether the delay was attributable to the Respondent. 147 The Respondent fa iled 

to provide its position on the alleged interference with the Claimant's contract with the Canadian 

Embassy. 

1. The Claimant's Position 

268. The Claimant's position is that the Respondent fa iled to act in good faith or dea l fairly with the 

Claimant. Therefore, the Respondent is liable for the Claimant's damages on work visa penalties 

142 

143 

144 

145 

146 

147 

Afghanistan Ministry of Interior Private Security Company Regulations 2008, Art. 10 (CLA-6). 

Statement of Claim, 1 116; Letter from Olive Group to ACAA re: manning cap restrictions and fines, 18 
June 2020 (Exhibit C-76). 

Statement of Claim, ii 116; Letter from Olive Group to ACAA re: manning cap restrictions and fines, 18 
June 2020 (Exhibit C-76). 

Statement of Claim. 1 228. 
Statement of Claim, 1 228. 

Reply, p. 8; Respondent's e-mail of 2 August 2022. 
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(USO 1.337. 770) and the deprived one-year optional extension of its contract with the Canadian 

Embassy (USO 9,337,628.76). 148 In support of its position, the C laimant makes the following 
arguments: (i) the Respondent's delay to submit evidence of internal approva ls of the ANAP 

Contract to the MO! and fai lure to resolve the issue o f manning cap fees with the MOJ resulted 

in the delay in the renewal of the PSC License; 149 (ii) the delay in the renewal of the PSC License 
led to penalties in connection with the renewal of work visas in the amount o fU SD 1,337,770; 150 

and (iii) the de lay in the renewal of the PSC License and the MOFA's interference with the 

Claimant's contract with the Canadian Embassy caused the Canadian Government not to extend 

the contract with the Cla imant for one more year, depriving the C laimant of revenues in the 

amount of USO 9,337,628.76. 15 1 

269. Expounding on the first argument, the Claimant submits that in accordance with Afghan laws 

and the principles of good faith and fair dealing, the Respondent was obligated to address the 
issue of manning cap fees and the issue of evidence of internal approvals. 152 The C laimant fu1ther 

submits that the Respondent had contractual obligations to "provid[ e] the necessa1y notifications" 

to the MOI and to address these two issues. 153 

270. Although the Claimant requested the Respondent to address two issues of manning cap fees and 

evidence of internal approvals " immediately" after the two issues arose, says the Claimant, the 

Respondent did not address these two issues until 27 June 2020 and 3 1 October 2020 
respectively. 154 The Claimant argues that there is no defence that the Respondent has 

coJTesponded in re lation to the ANAP Contract lo the MO! because writing some letters did not 

148 

149 

ISO 

151 

152 

153 

154 

Statement of Claim , , 169, 239(e). 
Statement of Claim, , 95 . 
Statement of Claim,, 226; Spreadsheet re: work visa penalties imposed by Government of Afghanistan on 
Olive Group (Exhibit C-88). 
Statement of Claim, ,, I 03, I 05; Witness Statement of Paul Furlong, 28 October 202 1. ,, 64, 67 (CWS-
1); Amendment No. 13 to Canadian Embassy Contract, 30 July 2020, pp. 6-7 (Exhibit C-79). 
Statement of Claim, ii, 97, 168, 178, 223, referring 10 Afghanistan Civil Code, Officia l Gazette No. 353, 
5 January 1977, Art. 697 (CLA-13) ("Contract shall be enforced on what included therein and expected in 
good faith"); Afghanistan Law of Commercial Contracts and Sale of Goods, Official Gazette No. I 150, 20 
October 201 4, Art . 6 (CLA-14). 
Statement of Claim, , 224. 
Statement of Claim, , 93, 115, 181. Notably, the issue of evidence or internal approvals first arose in no 
later than March 2020, but according to the exhibits, the Claimant 's first letter addressing this matter to 
ACAA was dated 26 October 2020. See Letter from Olive Group to ACAA in response to ACAA 's letter 
dated 24 October 2020, 26 October 2020 (Exhibit C-11 ). The issue of manning cap fees fi rst arose in 
January 2020, but according to the exhibits, the Claimant's first letter addressing this matter to ACAA was 
dated 18 June 2020. See Letter from Olive Group to ACAA re: manning cap restrictions and fines, 18 June 
2020 (Exhibit C-76). 
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abso lve the Respondent of liability for continued delay in the renewal of the PSC License. 155 

Moreover, the C laimant argues that the Respondent's attempt to resolve the manning cap issue 

failed and such issue remains unresolved to date. 156 The Claimant adds that addressing the 

manning cap issue was "quite simple" for the Respondent. 157 Further, the C laimant contends that 

the Respondent's failure to resolve these two issues in time was the cause of the delayed renewal 

of the PSC License as the Claimant complied w ith Afghan laws and the MOI had no other reason 

for de laying the renewal of the PSC License.158 

27 1. Expounding on the second and third arguments, the C la imant submits that work visa penalties 

and the deprived one-year optional extens ion of the contract with the Canadian Embassy were 

the "proximate resu lt[s]" of the Respondent' s inactions. 159 Accord ing to the C laimant, the 

C laimant and the Canadian Embassy had a good cooperation and the Canadian Embassy could 

have extended the contract for one more year if the Respondent renewed the PSC License in t ime 

and did not interfere with their contract. 160 

272. T he Claimant asserts the illegality of the MOFA 's interference by informing the Canad ian 

Government that the C laimant' s activities were illegal. Jn the C la imant' s view, such interference 

amounts to the to1t of "to1tious interference with contract," 161 which exists in Afghan legal 

practice despite its orig in as a common law concept. 162 Furthermore, the C laimant contends that 

such interference was also illegal pursuant to, inter alia, a Sharia principle that "where two parties 

that have a compact and a third party with malic ious intent interferes to harm the relationship of 

the parties to the compact, the party has acted wrongfully and is liable to the harmed parties." 163 

273 . The Claimant adds that in accordance with internationa l agreements, the MO! could not "shut 

down" the C laimant g iven its special duties to provide security services for foreign embassies 

155 

156 

157 

158 

159 

160 

161 

162 

163 

Reply, p. 8. 

Statement of Claim, 1 177. 

Statement of Claim, 196. 

Statement of Claim , 195. 

Statement of Claim, 1 170. 

Statement of Claim, 1 I 03. 

Statement of Claim, 1230. 

Statement of Claim, 1 229. 

Statement of Claim, 11 231-233. The Claimant also points to a Sharia principle of good fa ith, a principle 
regarding the destruction of property and a principle that it is a crime to provide false infonnation about 
someone, which are enshrined and expanded in Article 6(2) and 377 of the Criminal Law of Afghanistan, 
Article 6 of Afghanistan Criminal Procedure Law and Article 697 of the Civil Law of Afghanistan. See 
Criminal Law of Afghanistan, Official Gazette No. 1260(20 17), Arts. 6(2), 377 (CLA-19); Afghanistan 
Criminal Procedures Code, Official Gazette No. 11 32(2013), Ati. 6 (CLA-19) ; Civil Code of Afghanistan, 
Official Gazette No. 353 (I 976), Art. 697 (CLA-19). 
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and internationa l institutions. 164 Lastly, the Claimant complains that such interference was 

unreasonable on the basis that the MOI "consented to Ol ive Group's continued operations" and 

that " usually there were delays in the renewal of PSC licenses of the Claimant and other PSCs." 165 

2. The Respondent's Position 

274. The Respondent argues that it has corresponded in relation to the ANAP Contract to the MOJ. 166 

VII. ANALYSIS 

A. PROCEDURAL MATTERS 

1. Respondent's Opportunity to Present its Case 

275. The Respondent complains that it was denied a fair opportunity to present its case 111 this 

arbitration. 167 

276. The Respondent's complaint is based, inter a/ia, on ( I) the Sole Arbitrator's decision of 19 June 

2023 rej ecting requests from the Respondent for additiona l time to make a submission on its case, 

and (2) the Sole Arbitrator's decision of 19 Apri l 2023 limitiJ1g the scope of the submission the 

Respondent requested to make and subsequent orders confirming his decision .168 

277. According to the Respondent, the Sole Arbitrator's decisions were made without considering the 

impact of the regime change and international sanctions on the Respondent's access to legal 

expertise and abili ty to secure outside counsel. 169 ln doing so, the Sole Arbitrator has "either 

overlooked or neglected to fully consider" the impact of these c ircumstances in the Respondent' s 

abi li ty to exercise its right and fully participate in this arbitration. Therefore, the Sole Arbitrator 

" has compromised the integrity and va lidity of the arbitration process, denying Respondent a fair 

opportunity of its request [ ... ] to present its case and defend its rights." 170 

164 

165 

166 

167 

168 

169 

170 

Statement of Claim,~ l 02; Witness Statement of Paul Furlong, 28 October 202 1, ~ 64 (CWS-1), referring 
to Bi lateral Security Agreement between the United States and Afghanistan, other bi la teral and multi­
latera l agreements, and the President of Afghanistan's President ia l Decrees Nos. 62 and 66. See The 
Bridg ing Strategy for Implementation of Presidential Decree 62 (CLA-6) and Presidential Decree 
Concerning the Authorization of Security Contracts with Private Security Companies, No. 66 (CLA-18). 

Statement of Claim. 1 I 02; Witness Statement of Paul Furlong, 28 October 2021,~ 64 (CWS-1 ). 

Respondent' s e-mail of2 August 2022. 

Respondent' s e-mail of24 June 2023. 

Respondent' s e-mail of24 June 2023. 

Respondent's e-mail of24 June 2023. 

Respondent's e-mail of24 June 2023. 
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278. Similarly, by its e-mail of 18 October 2023 , the Respondent stated, inter alia, that it "consistently 

found itself marginalized and unheard" and that it "was not afforded the opportunity to present 

its defence statement fully."' It c laimed that it did not have ''adequate lega l counsel" and that it 

had "faced significant hurdles in accessing legal counsel due to force maje ure events related to 

the unrecognized status of [i ts] government.'· 171 Moreover, the Respondent expressed its 

disapprova l and disagreement with the decision to c lose the proceedings and noted that it would 

not accept the Final Award.172 

279. While the Procedural History, above at paragraphs 11-200, sets out the chronology of 

proceedings, due to the a llegations of the Respondent, it is necessary to recount the following 

history as to the procedure fo llowed in respect o f the oppo11unities granted to the Respondent to 

present its case: 

171 

172 

173 

1. By means o f Procedura l Order No. 2, the Respondent was ordered to produce its 

Statement of Defence ( inc luding any objection to the Sole Arbitrator's jurisdiction 

and/or counterclaim) by 2 December 202 1, and the Respondent did not do so; 

11. O ther salient time limits which were set by Procedural Order No. 2 included a ll of the 

document production procedure (23 December 202 1 through 24 February 2022) as well 

as the Respondent ' s Rejoinder ( 14 April 2022). The Respondent missed all of those 

time limits and failed to contribute to the proceeding and to make its pleadings or 

written statements; 

111. The Respondent only began partic ipating on 28 April 2022 when it sent an e-mail 

which stated, in part, " We are writing lo offer our sincere apology for missing the 
earlier deadlines in regards lo the case.·' In that e-ma il, the Respondent requested a 

''time extension to have the opportunity to present our arguments to ensure fair 

decisions made by the Tribunal.,.113 

1v. In response to its initia l contact, the Sole Arbitrator assured the Respondent that all 

evidence to date was uploaded to the site to which the Respondent had access so that it 

could review all evidence and submissions, and asked the Respondent what so1t of 

pa,tic ipation it was requesting; 

Respondent e-mail of 18 October 2023 
Respondent's e-mail of 16 November 2023. 
Respondent e-mail of28 April 2022 
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v. By e-mail dated 12 May 2022, the Respondent requested a ten-day extension to try and 

obtain outside counsel. The Claimant, by e-ma il dated 13 May 2022, requested that the 

Respondent be ordered to make an immediate payment for its share of the Tribunal -

related expenses to that date. By e-mai I dated 13 May 2022, the Sole Arbitrator 

requested the Respondent's view on it paying its share o f the advance on costs and also 

noted: 

As the Parties know, my duty is to render an enforceable award. While 
enforceabi lity is doubtless aided by the participation of the Respondent, the 
Parties each have an interest in seeing this arbitration proceed in as expeditious 
manner as possible. As noted by the Claimant, this arbitration has been in 
process for over a year and we do need to ensure that we proceed in an 
expeditious manner. 174 

v1. By e-mail dated 16 May 2022, the Respondent stated that it had corresponded with the 

office of the Prime Minister and intimated that it would be lia ising with the Ministry of 

Finance of Afghanistan to arrange payment for its share of the advance on costs. On 

the strength of thi s, the Sole Arbitrator granted an extens ion ohime to the Respondent 

until 23 May 2022 to secure outs ide counsel;175 

v11. On 24 May 2022, the Respondent requested a further extens ion of 20 days to obtain 

outside counsel. 176 After seeking and receiving the position of the Claimant on the 

Respondents further application. 177 The Sole Arbitrator granted a fwther extens ion to 

30 May 2022 for the Respondent to obtain outside counsel, also directing the 

Respondent to provide an update by that date as to the Government of Afghanistan 's 

pos ition on paying the advance on costs; 178 

viii . On 30 May 2022, the Respondent stated that it had not received any reply from the 

office of the Prime Minister regarding payment of the advance on costs, and, in re lation 

to securing outside counsel stated that it had had an on line meeting with a counsel the 

previous day and hoped that it would reach a possible agreement w ith the counse l in 

due course; 179 

Sole Arbitrator's e-mail or 13 May 2022. 
Sole Arbitrator 's e-mail of 16 May 2022. 
Respondent's e-mail of24 May 2022. 
Claimant' s e-mail of 26 May 2022. 
Sole Arbitrntor's e-mail of 26 May 2022. 
Respondent' s e-mail of30 May 2022. 
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1x. In the Respondent 's in itial e-mai l of28 Apri l 2022, it had stated that it had "evidence 

relevant to the case that may completely change the Tribunal 's view." In view of this, 

on 2 June 2022, the Sole Arbitrator d irected the Respondent to present that evidence 

by 13 June 2022, and also to update its in formation as to the retaining of outside counsel 

and a lso as to its discussions w ith the Prime Minister' s office in respect of paying its 

share of the advance on costs; 180 

x. On 14 June 2022, the Responde nt requested a n add itiona l extens ion of time for three 

months to obtain outside counsel, and did not present the evidence it had earl ier referred 
to; 181 

xi. On 26 June 2022, after seeking and receiving the Claimant's position, 182 the Sole 

Arbitrator made a direction that he would ask some substantial questions o f the 

Respondent's in-house Legal Advisor in order to ascertain the Respondent 's position 

on the substantive claims of the Claimant, and in order to allow the Respondent to 

provide its views on the claims, evidence and documents of the C la imant; 183 

x11. On 10 July 2022, the Sole Arbitrator presented his questions to the Pa1ties to allow the 

Respondent to respond to the c laims, evidence and documents of the C laimant. The 

Respondent made its initial reply presenting some substantive answers to the questions 

on the c la ims, documents and evidence of the C laimant on 18 July 2022. The Cla imant 

presented its position on those questions on 18 July 2022, requesting any documents 

that the Respondent wished to rely upon, and on 2 August 2022 the Respondent 

presented its further substantive answers to the questions posed by the Sole Arbitrator 

providing its views on the claims, ev idence and documents of the C lai mant, also 

providing its reference to some documents; 

x111. On I 1 August 2022, the Sole Arb itrator issued Procedural Order No. 2, and consulted 

with the Parties in respect of the Oral Phase of the proceeding. On 18 August 2022, the 

Respondent indicated that there were obstacles in the way of it hiring counsel to prepare 

a Statement o f Defence and to appear before the arbitration tribunal, and so it did not 

require an oral phase. In response to the Respondenfs and the C laimant's e-mai ls, on 

20 August 2022 the Sole Arbitrator made an ul timate deadline of 12 September 2022 

Sole Arbitrator's e-mail of2 June 2022. 
Respondent' s e-mail of 14 June 2022. 
Claimant' s e-mail of 20 June 2022. 

Sole Arbitrator's e-mail of26 June 2022. 
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for the Respondent to obtain oulside counsel. However, on l 2 September 2022, the 

Respondent sent a letter to the Sole Arbitrator indicating once again that it was unable 

to find outs ide counsel; 

x iv. The next communication from the Respondent was on 14 October 2022, when it 

reiterated its position that it was not able to propose a procedural calendar and was 

unable to pa1ticipate in an ora l hearing un less the Tribunal had g iven it suffic ient 

oppo1t unity to retain counse l; 

xv. The Sole Arb itrator, in order to treat the Respondent as fairly as possible, took into 

account its substantive answers to questions on the merits from 18 July 2022 and 2 

August 2022 wherein the Respondent gave its position on the C laimant's claims, 

evidence and documents. However, by an e-mai I dated 15 October 2022, the 

Respondent objected, saying that those answers did not represent the Respondent' s 

entire Statement of defence but rather a portion of the Respondent's statement of 

defence; therefore, in order to provide a further opportunity to the Respondent, on 19 

October 2022, the Sole Arbitrator a llowed a 10 day period within which it could 

augment its position to provide its full Statement of Defence; 

xvi. However, by e-ma il dated 29 October 2022, the Respondent stated it was unable to 

augment its substantive submissions or to provide its Statement of Defence unt il it was 

represented by outside counsel. By e-mail dated 3 1 October 2022, the Sole Arbitrator 

stated that the arbitration proceedings would continue, stating the view that the 

Respondent had been provided w ith ample oppo1t unity to secure counsel; 

xvi i. The next communications from the Respondent were dated 17 November 2022 and 30 

November 2022, wherein the Respondent indicated that it still could not retain outside 

counsel. By this point, the Pa1ties had been ordered by the Sole Arbitrator to prepare 

for an oral hearing and present witness statements, but the Respondent had failed to do 

so; 

xvi ii. As the date for the oral Hearing approached, the Respondent stated, on 14 December 

2022, that it had been in contact w ith a legal fi rm in Egypt and asked for time to retain 

that outside counsel; 

xix. At this point in time, the Parties were being pressed to augment the advance on costs. 

On 29 December 2022, the Respondent said that it would be available to make the 
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req uis ite deposit if the Sole Arbitrator granted an ample opportunity for the Respondent 

to retain its counsel; 

xx. As the proceeding had been suspended from December 2022 to 28 February 2023 while 

awaiting payment of an advance on costs, the oral Hearing in this proceeding was, on 

2 March 2023, proposed to be reset to 16 March 2023 . However, on 6 March 2023 the 

Respondent again stated that it needed t ime to retain outside counsel as the Egyptian 

firm was unable to act for it; 

xxi. By e-mai l dated 6 March 2023, the Sole Arbitrator ordered the Hearing to proceed on 

16 March 2023, restating his determination that the arbitration must progress and that 

the Respondent had ample time to either retain outside counsel to submit pleadings or 

for the Respondent to submit pleadings from its in-house counsel; 

xx11. On 12 March 2023, the Respondent indicated that it had been in contact with other law 

firms and would not take pa11 in the Hearing until outside counsel was retained; 

xxiii. On 16 March 2023, the date of the Hearing, the Respondent applied for an adjournment 

of the Hearing, indicating that it was in contact with other potential outside counsel. 

The Cla imant objected to this adjournment by e-mai l of even date. On 16 March 2023 

the Sole Arbitrator, noting the history of the proceeding, refused the Respondent's 

application for adj ournment and the Hearing proceeded on 16 March 2023. The 

Respondent did not participate; 

xxiv. On 27 March 2023, the Respondent provided a letter to the Sole Arbitrator, which letter 

indicated that the Respondent had retained outside counsel. On 28 March 2023, the 

Respondent's outside counsel sent an e-mail noting that a "session" was scheduled for 

29 March 2023 and asking the Sole Arbitrator to "postpone hearing the case with a 

power of attorney and rev iew." On the same date, the Sole Arbitrator responded to the 

Respondent's outside counsel indicating that the Hearing had a lready been held, there 

was no session scheduled for 29 March 2023, and that the Respondent would have to 

determine what it wished its counsel to do in respect of this proceeding, on a post­

hearing basis; 

xxv. On 6 April 2023, the Respondent's outside counsel requested a postponement of the 

case for 2 1 days to check documents and to submit a "fi rst response memorandum." 

The Sole Arbitrator sought and received a reply from the C laimant to that application, 
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wherein it raised payment by the Respondent of its advance on costs. 184 This resulted 
in a discussion amongst the Parties and the Sole Arbitrator as to the Respondent paying 
its advance on costs. This discussion resulted in the Sole Arbitrator, on 19 April , 2023, 
directing that, if the Respondent were to pay its advance on costs by 5 May 2023. it 
would be entitled to make a submission by 19 May 2023, in accordance with the 
directions given in that e-mail of 19 Apri l 2023;185 

xxv1. On 26 April 2023 , the Respondent stated its intention to pay its advance on costs but 
predicated that payment on it being a llowed to make a fu ll submission along with a 
Statement of Defence, and to provide documents and w itnesses. On 28 April 2023 the 
Sole Arbitrator denied the Respondent's request to submit a Statement of Defence and 
to provide documents and witnesses, g iven the stage of the proceeding, and re iterated 
the directions g iven on 19 April 2023 under which the Respondent could make a written 
submission by 19 May 2023. The Sole Arbitrator further predicated this decision on 
the basis that there was no evidence that the outside counsel hired by the Respondent 
or similarly skilled law firm could not have been hired earlier in the proceeding; 

xxvi i. The Respondent made its advance on costs payment on or about 5 May 2023 but, on 
I 7 May 2023, applied for an extension of time "to complete and submit the statement 
of defence," proposing 29 May 2023 as the date for the Respondent' s submission. On 
that date, the Sole Arbitrator directed the Patt ies to discuss together the timing of the 
Respondent' s submission (not a statement of defence) and of the making of the final 
award ; 

xxv 111. By e-mail dated 19 May 2023, the C laimant repo1ted on discussions between the 
Parties, indicating that the Respondent had changed its request from an extension to 29 
May 2023 to a three-month extension of time. By e-mail dated 29 May 2023, the Sole 
Arbitrator denied the Respondent's extension for a three-month extension, but did 
allow an extension of time to 15 June 2023 for it to make its submission as was directed 
on 19 April 2023. By e-mail on 3 1 May 2023, the Respondent requested a vi rtual 
meeting on I June 2023 to discuss its requested three-month extension. By e-mail of 
the same date, the Sole Arbitrator directed the part ies to discuss matters of timing and 
for the ho lding of a case management conference by means of a virtual meeting; 

Claimant 's e-mail of 10 April 2023. 
See I 68, above. 
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xx ix. On 5 June 2023 , the C laimant repo1ted that there was no need for a case management 

conference as the Respondent s imply wanted to request a longer extens ion to make its 

submiss ion and clarification of the scope of its submiss ion, but that these matters had 

been c lar ified by the Sole Arbitrator already. By e-ma il dated 7 June 2023 , the 

Respondent requested unti l 30 A ugust 2023, to submit a "comprehens ive statement of 

defence." By e-mail of even date, the Sole Arbitrator reiterated the deadline of 15 June 

2023 for the respondent to make its submission as was directed on 19 April 2023, 

seeing no reason to change that date. On 8 June 2023, the Respondent reiterated its 

request for a further extension and, on the same date, the Sole Arbitrator provided a 

comprehensive response to the Respondent' s application for any further extens ion to 

make its submi ssion, c learly stating that what the Respondent was a ll owed to make was 

not a Statement of Defence but one submission with the precise parameters set out in 

the e-mail of 19 April 2023; 

xxx. On 13 June 2023, the Respondent once again asked for a time extens ion to make an 

"evidence-based submi ssion." The Sole Arbitrator, noting that the Respondent's 

request made on 13 June 2023 was similar to previous requests, denied the further 

extension of time for the submi ssion, due 15 June 2023, as there was nothing in the 

current request upon which the Sole Arbitrator could vaiy the direction. However, on 

15 June 2023, the Respondent once again requested an extens ion of time until 30 

August 2023 "for the submission of its case materia ls." The Sole Arbitrator denied this 

request on 16 June 2023; 

xxxi. U ltimately, the Respondent fai led or refused to make its submission by the deadline of 

15 June 2023; 

xxxii . The Respondent made yet another application for an extension of time on 18 June 2023 

due to "unavailabili ty of those involved employees and missing some sort of ce1tain 

documents," asking for an extension until 30 August 2023. The Sole Arbitrator replied 

on 19 June 2023 that, given that the s ubmission to be made by the Respondent d id not 

include the provis ion of new documents, and given that the Respondent had had three 

months since 19 April 2023 to make its submission, the application for a fu1ther 

extension was den ied; 

xxx111. On 24 June 2023, the Respondent made a complaint to the PCA citing, inter alia, a 

perceived " inadequate opportunity for full submission." By e-ma il dated 26 June 2023, 
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the PCA informed the Respondent that it was not empowered to take any action in 

relation to the Respondent' s compla int; 

x.xx1v. On 18 October 2023, the Respondent made an e-ma il o f complaint, indicating that it 

felt that the arbi tration procedure was not fair to it, finally saying that " it does not seek, 

nor does it consent to any fu11her discussions or attempts to address this matter.'' 

280. The Respondent has stated that it was not given a reasonable oppo1tunity to present its defence, 

among other things. In assess ing the treatment afforded to the Respondent during the duration of 

this arbitration, the Sole Arbitrator refers to the fo llowing provisions of the UNCJTRAL Rules: 

186 

187 

188 

1. Artic le 17: by this rule, the Sole Arbitrator "may conduct the arbitration in such manner 

as it cons iders appropriate provided that the patties are treated with equality and that at 

an appropriate stage of the proceedings each patty is g iven a reasonable opportunity of 

presenting its case[ ... ]." In this instance, the Respondent was given a reasonable 

opportunity to present its Statement of Defence in December 202 1. The Respondent 

only contacted the Sole Arbitrator in April 2022, knowing that had it had mi ssed the 

previous time limits, inc luding the time limit for presenting its Statement of Defence. 186 

By that time, the Respondent had knowingly missed the time limits for subsequent 

pleadings and written submissions, only entering the case at a middle stage of the 

proceed ings. The Respondent then was given the benefit of approximate ly one year to 

make submissions. 187 Atticle 17 conditions the granting of a reasonable oppmtunity of 

presenting one's case by the phrase "at an appropriate stage of the proceedings." The 

Respondent was offered a reasonable opportunity of presenting its case at the stage at 

which it entered the case, and was afforded opportunities to present its side of the story 

repeatedly, oppo1tunities that it ultimately did not take; 

11. A,tic les 2 I & 30: a respondent is entitled to make its statement of defence "within a 

period of time to be determined by the arbitral tribunal." In this case, the period of time 

determined by the Sole Arbitrator was 2 December 202 1. The Respondent knowingly 

fa iled to communicate its Statement of Defence within this period of time. 188 A rticle 

30( I )(b) state that if a respondent has fai led to communicate its statement of defence 

As set out above, by its e-mail of28 April 2022 the Respondent apologized for missing time limits in the 
case: " We are writing to offer our sincere apology for missing the earlier cleacl/ines in regards to the case." 
The Respondent entered the case in April 2022, and the ultimate deadl ine for it to make a submission, 
within the parameters of the e-mail dated 19 April 2023, was 15 June 2023. 
In its e-mail of28 April 2022 the Respondent apologised for missing these time limits, thereby showing it 
had been aware of them. 
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within that time period, without showing suffic ient cause, the arbitral Tribuna l "shall 

order that the proceedings continue, without treating such failure in itself as admission 

of the c laimant allegations." Therefore, as the Respondent had fai led to communicate 

its Statement of Defence within the necessary time period, and as it apologized for 

missing the time period but did not show sufficient cause for having done so, the Sole 

Arbitrator necessarily ordered that these arbi tration proceedings would continue; 

111. Article 30(2): The Respondent fai led to appear at the Hearing in this case, w ithout 

showing sufficient cause for such fai lure, and as such, the Sole Arbitrator was within 

rights to proceed with the arbitration, as was done. 

28 1. Given the foregoing analysis, the Sole Arbitrator finds that the Respondent was given a 

reasonable opportuni ty to present its case, including a reasonable opportunity at the appropriate 

stage to present its full defence. 

282. Further, in response to any allegations of unfa irness during the proceedings by the Respondent, 

it can be seen from the Procedural History generally, and the spec ific history set out at paragraph 

279, all of the app lications, a llegations and communications from the Respondent were fu lly 

considered by the Sole Arbitrator and the Respondent was communicated with in a timely and 

appropriate fashion. 

283. The Sole Arbitrator therefore rejects the allegations made by the Respondent in its letter to the 

PCA dated 24 June 2023 and in its e-mail of 18 October 2023. 

2. Time-Limit to Issue the Award 

284. As noted above, the procedural law govern ing this arbitration is the UAE Arbitration Law. 

285. Article 42 of that Law states as fol lows, in regard to the time for the making of the final award: 

1- The Arbitral Tribunal shall give the award terminating the dispute, within the time limit 
agreed by the Parties. If there is no agreement on a specified time limit or a method to 
determine said date, the award shall be rendered within six months from the date of the fi rst 
hearing of the arbitration proceedings. Moreover, the Arbitral Tribunal may decide to extend 
the period up to no more than six (6) addit ional months, unless otherwise agreed by the 
Parties. 

2- The Arbitral Tribunal or any patty may, in case of non-issuance of the Arbitral Award 
and after the termination of the period mentioned in Clause ( I) of this A1ticle, request the 
Court to issue a decision determining an additional period for rendering the Arbitral Award 
or ending the arbitration proceedings, if necessary, and it may extend said period according 
to the conditions that it may deem appropriate. Unless otherwise agreed by the Parties, its 
decision in this regard shall be deemed final. 

3- lfthe Court renders a decision ending the arbitration proceedings, then any party may file 
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286. As set out above in the Procedural History , the Parties were asked to agree on the date for the 

making of the final award: 

189 

,. On 4 May 2023 , the Parties were invited to prov ide in writing their agreement to a date 

for the final award in accordance with Article 42(1) of the UAE Arbitration Law, and, 

on 6 May 2023, the Claimant agreed to such a date; 

11. By 6 May 2023 , as the C laimant had agreed to such a date and the Respondent had not, 

the Sole Arbitrator directed the Parties to confer and agree on such a date; 

11 1. On 19 May 2023, the Claimant proposed a date for the making of the fi nal award and, 

on the same date, the Sole Arbitrator invited the Respondent to provide its views on 

that date; 

1v. Having not heard from the Respondent in respect to the date for the making of the final 

award, on 22 May 2023 the Sole Arbitrator asked the Respondent again for its position; 

v. On 22 May 2023, the Respondent did not agree to a date for the making of the final 

award, but tied its agreement to such a date to a llowing it to make a late submission of 

its defence; 

vr. On 29 May 2023, the Sole Arbitrator directed the Parties to agree on the date for the 

making of the fina l award by 2 June 2023; 

v11. Subsequent to the Parties discussions between themselves, on 5 June 2023 and 7 June 

2023 the C laimant and Respondent respectively reported on such discussions and 

indicated that they fai led to agree on a date for the making of the fina l award; 

v111. On 13 August 2023 , the Sole Arbitrator noted that, in light of the Parties' failure to 

agree on the t ime for the making of a fina l award under the UAE Arbitrntion Law, the 

couris of the UAE wou ld now determine the time with in which the arbitration award 

in this case shou ld be made. 

Federa l Law No. 6, 3 May 2018, Trans lat ion from the Official United Arab Emirates ' Government 
portal, <https://e laws.moj.gov.ae/UAE-MOJ_LC­
En/00 ARHITRATION%20AND%20RECONCILIAT ION/UAE-LC-En 2018-05-- -03 00006 Kait.html?val=EL I> . - -
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287. On 28 September 2023, the Dubai Courts Court of Appeals (Fifth Commercial Appeals Circuit) 

extended the deadline for issuing the final award in this case to 30 November 2023.190 

B. ISSUES OF MERITS 

288. Much of the argumentation and submissions in relation to the Claimant's claims dealt w ith 

payment issues. To th is end, the Sole Arbitrator was provided with the invoices that the C laimant 

sent to the Respondent,191 as wel l as a summary spreadsheet of Invoices, Payments and Amounts 

Withheld, Exhibit C-44. 192 

289. In order to ensure that the summary comprising ExJ1ibit C-44 was a document prepared during 

the performance of the Contract, not simply a document prepared for litigation, Claimant w itness 

Paul Furlong testified that that summary was the way that the Respondent kept track of invoices 

during their performance of the contract, and that this summary was not prepared merely for the 

purposes of this litigation.193 

290. Further, as the Respondent did not take pa1t in the document production phase of the proceeding, 

and in order to make the proceeding as fair as possible, the Sole Arbitrator ordered the C laimant 

to produce documents responsive to the fol lowing: 

190 

191 

191 

193 

4. 1.1 Any documents not yet produced in this proceeding cri tical of the Claimant's 
performance of or under the ANAP Contract between 4 August 2018 and 4 October 2021; 

4. 1.2 Any written communications or written records of oral communications to the 
Claimant dated between August 4, 20 18 and October 4, 202 1 from any of the entities set out 
below in sub-paragraphs 4.1.2. 1 to 4. 1.2. IO relating to the alleged illegal deductions of 
payments due to the Claimant, alleged unilateral modification of the ANAP Contract, 
manning cap fees, alleged delay of PSC license renewal and alleged termination of the 
ANAP Contract not yet produced in this proceeding: 

4. 1.2. I Afghanis/an Civil Aviation Aurhority (''ACAA ") and ifs deparrmenrs. including, 
without limirarion, the Aviation Security Department and the four relevant airport 
authorities of Kabul, Mazar, Heral and Kandahar; 

4.1.2.2 National Procurement Authority of Afghanistan; 

./. 1.2.3 National Procurement Commission of Afghanistan; 

4. 1.2.4 Office of the President of Afghanistan: 

4. 1.2.5 Office of the Administrative Affairs of the President of Afghanistan; 

./. l .2.6 National Securi()1 Council ofAfghanistan; 

Dubai Courts Court of Appea ls (Fi fth Commercial Appeals Circuit), Appeal No. 118/2023/392, Order on 
Petition, Arbi tration. 

Exhibits C- 15 to C-43. 

Summary Spreadsheet of Invoices, Payments, and Amounts Withheld (Exhibit C-44). 

Transcript, p. 9, lines 12-19. 
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291. T he Sole Arbitrator also requested documents pertaining to the " Presidential Pa lace 

I nvestigation." 195 

292. T he Claimant submitted documents respons ive to these orders and requests of the Sole 

Arbitrator. 196 

1. Applicable Law 

293. The C laimant submits that in the present case, to the extent the ANAP Contract does not address 

an issue, the So le Arbitrator must re ly on the applicable laws of Afghan istan, and to the extent 

that Afghan laws do not address an issue, the Sole Arbitrator may then apply principles of Sharia 

law and customs and practices. 

294. T he Respondent failed to provide its position on this issue. 

295. As set out in the SCC, C lause 8.2.5 of the GCC states, in relation to the governing law, " in any 

arbitration hereunder [ ... ] (b) The law governing the Contract shall be the laws of 

A fghanistan." 197 

296. Therefore, as the Claimant submits, the Sole Arbitrator must rely on the applicable laws of 

Afghanistan in determining the claims in this arbitration proceeding. 

297. The relevant parts of A1tic le 35 of the UNCITRAL Arbitration Ru les state: 

194 

195 

196 

197 

I. The arbitrnl tribunal shall apply the rules of law designated by the parties as applicable to 
the substance of the dispute. Failing such designation by the pa1ties, the arbitral tribunal 
shall apply the law which it determines to be appropriate. 

r ... J 

Procedural Order No. 3. 

Sole Arbitrator e-mail dated 11 March 2022. The "Presidential Palace Investigation" turned out to be 
large ly in-elevant to the substantive issues in this case. The issues in that Investigation were largely 
concerned with human resource issues including training of Claimant staff, hiring of local staff and staff 
retention, as well as a discussion of proper deployment and maintenance of equipment. See, for example, 
OG Presidential Palace Investigation Implementation Plan - Progress Update 22 Februal)' 2019, attached 
to an e-mail from Olive Group to ACAA of 24 February 2019. a copy of which was submitted by the 
Claimant on 15 March 2022. 

Claimant's e-mail of 15 March 2022. 

ANAP Contract, sec, cl. 8.2.5 (Exhibit C-1 ). 
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3. In all cases, the arbitral h·ibunal shall decide in accordance with the terms of the contract, 
if any, and shall take into account any usage of trade applicable to the transaction. 

298. That A1ticle of the UNCITRAL Arbitration Rules is apropos, showing that: 

1. The Sole Arbitrator must utilize the laws of Afghanistan as that comprises the rules of 

law designated by the Pa1ties as applicable to the substance of the dispute; 

11. Further, the Sole Arbitrator must a lso utilize the terms of the contract in determining 

the claims, and must take into account any trade usage applicable to this contractual 

relationship between the Parties. 

299. Therefore, the Sole Arbitrator wi ll be governed by, in descending order, the laws of Afghani stan, 

the terms of the Contract, and applicable trade usage in the airpo1t security industry. Insofar as 

the Pa1ties use the principles of Sharia law, or refer to them in the Contract, or insofar as they are 

refen-ed to in the laws of Afghanistan, those principles w ill also be uti lized. 

2. The ''Penalties" 

300. As noted above, the Parties do not dispute that the Respondent imposed the "penalties" on the 

Claimant. 198 The Pa1ties di spute over whether the " penalties" were justified. 

30 I . The Claimant submits that the Respondent breached the ANAP Contract by imposing "penalties" 

in the amount ofUSD 1,280,967.55. 199 The amounts of the penalties deducted were clearly set 

out on the summary comprisi ng Exhibit C-44. 

302. The C laimant principally argues that the " penalties" deducted had no basis in the ANAP Contract, 

nor in the law, and comprised improper unilateral deductions. 

303. Respondent, in the Respondent's Position, based a right to make such deductions on item 

2(8)(5)(29) from the SOW & Terms of Reference ("Item 29"). T his item states: 

198 

199 

200 

Service Provider is responsible to Procure, supply and installs [sic] new equipment as listed 
in appendix FI by ACAA compliant with !CAO Standards. 

The company is responsible for acquiring and installing this equipment with in the first 5 
months of the contract at all pre-specified international airports (OAP). In case fai lure or 
delay and/or if it is not appropriately acquired or installed in the required period it wi ll result 
in 0. 1 % penalty Charge per day for delay.200 

Statement of Claim, ~ 48, 214; Respondent's e-mail of I 8 July 2022; Respondent's e-mail of 2 August 
2022. 

Statement of Claim, ~ 4 8. 

ANAP Contract, Statement of Work (SOW) & Terms of Reference, p.39, Item 29 (Exhibit C-1). 

~= 
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304. This matter was addressed by witness Paul Furlong at the Hearing. In questioning from the So le 

Arbitrator, Mr. Furlong testified: 

A .... I' m aware there was a delay on equipment, I can' t c larify how long, and I'm aware we 
were penalised for it and paid the penalty. 

ARBITRATOR: So that was a matter that was resolved at some earlier stage and it wasn ' t 
left unresolved at the point that the contract was tem1inated? 

A. Yes, it was resolved during the contract.201 

305. In other words, the evidence of the Claimant is that any penalty for delay that occuITed fl owi ng 

from the provision of the required equ ipment within the first five months of the ANAP Contract 

had been resolved between the Parties, and there was no amount outstanding for such a penalty 

necessitating deductions from the amounts invoiced by the Claimant. 

306. Further, due to the Respondent's refusal to take part in the proceeding, its arguments were 

unsubstantiated by evidence. However, the Sole Arbitrator finds the Respondent' s arguments in 

respect of the penalties inconsistent in any event. 

307. The Respondent first argues that the Claimant failed to ensure the activity of the equipment from 

the beginning to the end of the contract202 but then bases its right to make penalty deductions on 

Item 29. An alleged fai lure "to transfer and install the equipment and devices listed in Appendix 

(F l )" of the ANAP Contract "delayed for 147 days in the transfer and installation of tools and 

equipment."203 The only basis for such a deduction under the SOW is a fai lure to acquire and 

install equipment within the first five months of the ANAP Contract, as per Item 29. This is 

inconsistent with an argument that the Claimant fai led to ensure the activity of the equipment 

throughout the tenn of the ANAP Contract. 

308. The ev idence of the Claimant through the test imony of Mr. Paul Furlong is more consistent with 

the ANAP Contract and the remainder of the evidence. Mr. Furlong indicated that there were 

delays but that any penalties for such delays were already resolved, and were not left unpaid. 

Therefore, there was no ongoing debt necessitating a deduction by the Respondent from the 

Claimant's invoices. 

309. It is also notable that the Respondent's e-mail dated 2 August 2022 dealing with pena lties refers 

to "decree number (81 0)" dated 2 May 2018 under which a committee was mandated "to 

201 

202 

203 

Transcript, p. 13, lines 7-1 3. 

Respondent's e-mail of I 8 July 2022. 

Respondent 's e-mail of 2 August 2022. 
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investigate the transfer and installation of the equipment included in the contract."'°' As argued 

by the Claimant, the setting up of this committee would have predated the signing of the ANAP 

Contract by a number of months. 

310. The Respondent goes on to allege, in respect of penalties, that "[a]s a result of the investigation, 

the committee found that the Claimant failed to transfer and install the equipment and devices 

listed in Appendix (Fl) according to the terms of the ANAP Contract, and the company has been 

delayed for 147 days in the transfer and installation of tools and equipment." Again, that alleged 

committee could not have been operating prior to the signing of the ANAP Contract. There is 

also no evidence of such a decree, nor are there communications citing such a decree or referring 

to the investigations or findings of the alleged committee. 

311. The Claimant has argued, pursuant to the ANAP Contract and Afghan laws, the penalties were 

valid only if the Pa11ies agreed on the penalties, but the Claimant never agreed to such penalties.205 

There is no evidence that there was agreement to any penalties save for the ones mentioned 

above,206 which are contractual but bear no resemblance to the allegations of the Respondent of 

penalties flowing from the investigations of a committee mandated under a decree. 

312. Also, if the contractual penalties were levied pursuant to Item 29, there would have been evidence 

of delay within the first five months of the performance of the ANAP Contract. The Respondent 

argues that there were 14 7 days of delay, which amounts to approximately the full five months, 

and that there was a list of tools and equipment upon which the penalty was levied.207 However, 

there is no evidence of which specific tool or tools or pieces of equipment were delayed, for how 

long each was delayed, or how the "transfer and installation" of such tools and/or pieces of 

equipment created a delay for the Respondent. Further on that point, there is no evidence as to, 

if there were such delays, how such delays were the fault of the Claimant. 

313. It is clear from the documents in evidence that the Claimant had made effo11s to demonstrate to 

the Respondent that the penalties were levied in en-or. For example, the minutes of a meeting 

205 

206 

207 

Respondent's e-mail of2 August 2022. 

Reply, pp. 3-4. 

ANAP Contract, Statement of Work (SOW) & Terms of Reference, Item 29 (Exhibit C-1). 

Respondent's e-mail of 2 August 2022. The Respondent argues that "[147]days of delay have been 
calculated, first, according to paragraph I, 3 and 7 of the terms of the contract from the general sum of the 
contract and the calculated penalty is 0.1 percent per day. Secondly, according to article (29) of the contract, 
the sum of0.5 percent of the list of tools and equipment penalty has been measured and calculated for the 
delay per day." While "paragraph I, 3 and 7 of the terms of the contract" seems to refer to Clause 3.7. I of 
the SCC, there is no A11icle 29 in the ANAP Contract. 
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which took place 24 June 2020 shows the C laimant expla ining to the Respondent the error in 

respect of these penalties.208 

3 14. G iven the lack of evidence of either demonstrating a contractual basis for the imposition of these 

penalties, or pena lties fl owing from an agreement of the Parties, the Sole Arbitrator finds that the 

amounts deducted from the Claimant invoices which were styled "penalties," USO 1,280,967.55, 

were actually monies w rongfull y withheld from the C la imant. Therefore, those monies should be 

returned to the C laimant and an o rder to that effect is granted below. 

3. The Ten Percent Retention 

3 15. The Pa1ties do not dispute that the Respondent deducted the 10% retention from the C laimant.209 

The Pa1ties dispute over whether the I 0% retention was justified. 

3 J 6 . In justifying this retention, the Respondent relies on an alleged repo1t of the directo r of Kabul 

international Airport and argues that the C laimant fa iled to hand back 131 items of equipment 

owned by the Respondent at the end date of the ANAP Contract and therefore the I 0% retent ion 

was deducted as the damages pursuant to Alticle 80 of the Procurement Procedure.210 

3 17. The Claimant denies that it failed to hand back any equipment alleged by the Respondent.2 11 As 

evidence, the Claimant points to certification letters confirming completion of transfer and Mr. 

Gunn's witness statement.212 Moreover, the Cla imant c ritic izes that the Respondent fa iled to 

provide the report of the director of Kabul international Airport allegedly justifying the retention 

and that alleged repo1t does not appear in the evidence of the case. 213 

3 18. Both witnesses that gave testimony under oath were asked about the retention. Mr. Furlong 

testified that the retent ion amount was a separate issue from the performance bond, which was 

posted.214 He went on to discuss the Respondent's allegation that 13 1 items of equipment owned 

208 

209 

2 10 

2 11 

2 12 

213 

Minutes, ANAP/ ACAA Meeting to discuss equipment fines on 24 June 2020, at ACAA offices, Kabul, 
Afghanistan provided with Claimant's disclosure of 15 March 2022. 

Statement of Claim, ~ 50; Respondent's e-mail of2 August 2022. 

Respondent's e-mail of2 August 2022. 

Reply, p. 5. 

Reply, p. 6, referring to Completion Certificate re: HKIA airport, 7 November 2020 (Exhibit C-69); 
Completion Ce1i ificate re: Herat Int' I Airport, 4 November 2020 (Exhibit C-70); Completion Cetiificate 
re: Mazar-e-Sharif Int' I Airport, 5 November 2020 (Exhibit C-71); Completion Certificate re: Kandahar 
lnl ' I Airport, 4 November 2020 (Exhibit C-72); Letter from ACAA to Olive Group certify ing that Oli ve 
Group has fulfil led its contractual obligations and transfer of responsibilities, 17 December 2020 (Exhibit 
C-73); Witness Statement of Alexander Gunn, 5 November 2022 (CWS-2). 

Reply, p. 5. 

Transcript, p. l 0. I ine 14. 
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by the Respondent was not handed over. He testified that at the end of the ANAP Contract ·'all 

equipment was handed over" and "each a irport director signed a letter stating that all equipment 

had been handed over and in a serviceab le cond ition."215 

319. Mr. Gunn also testified that the retention was a different thing from the performance bond.216 He 

went on to state that, a lthough the Respondent had init ially refused to release the performance 

bond, the bank holding the bond ultimately released it to the Claimant.217 With respect to the 

a lleged 131 items unreturned, Mr. Gunn testified that at the end of the ANAP Contract 

"everyth ing, from all of the employees, local employees, two international employees, to 

manuals, operating procedures, spare parts, uniform, everything was transfetTed to the subsequent 

contractor to ensure absolutely no disruption ."218 

320. The Claimant has submitted that neither ANAP Contract nor Afghan laws provide for the 

Respondent to withhold any retention amount, and certainly not a unilateral 10% retention 

amount. 219 Therefore, it submits that the Respondent breached the ANAP Contract by 

withholding the I 0% retention in the amount of USO 2,755,635.74.220 There is no evidence that 

there was a law or an agreement in the ANAP Contract for the withholding of the retention 

amount. 

32 ] . T he Claimant argues that, even if the Respondent was entitled to withhold such retention, it 

should return the amount to the C laimant no later than 7 November 2020, the date when ACAA 

s igned the Completion Ce,tificate.221 

322. Exhibit C-44 shows the amounts retained by the Respondent in respect of the retention. The 

amounts invoiced are verified by cross-checking with each of the invoices listed.222 Exhibi t C-

44 shows the amount of $2,755,635.74 withhe ld as retention. 

323. By letter dated 6 January 202 1, the C laimant demanded immediate payment of the amount 

retained223, saying that it had fulfilled and transferred all its responsibilities under the ANAP 

2 15 

2 16 

217 

2 18 

2 19 

220 

22 1 

222 

223 

Transcript, p . 14, lines 1-5. 

Transcript, p. 52, line 22. 

Transcript, p. 53, line 15. 

Transcript, p. 56, lines 14 - 19. 

Statement of Claim, 1208. 

Statement of Claim, 1 142. 

Statement of Claim, 1 211. 

Exhibits C-15 to C-43. 

It is noted that that Letter stated the retention amount to be $2,758,991.16; however, the correct amount of 
the retention, and that amount claimed by the Claimant, was shown in Exhibit C-44 as $2,755,635.74. 
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Contract, which fulfilment and tran sfer had been confirmed by officials at all four relevant 

a irporis. 224 The letter stated that there was no provision in the ANAP Contract or in the law 

a llowing for such retention. 

324 . A review of several e-mail trails concerning the retention indicates that the Respondent was 

disposed to return the retention, but that the proper approvals were just not obtained in a timely 

fashion. 225 A typical e-mail trai l shows ( in reverse chronological order): 

224 

225 

Fri 09/04/202 1 I 0: 16 AM 

Dear Mr. Kelvin, 

Apologies for late reply there is no news from Palace procurement department, im fo llowing 
the retaintion [sic] with airports to send the clearance but about guarantee it is out of my 
hand just i can send another letter to procurement department as a follow up. 
Regards, Afghanistan Civi l Aviation Authority, M. Farhad Pirzad 

On Thursday, April 8, 202 1, 06:59:43 AM GMT+4:30, Kelvin Windsor 

<kelvin. windsor@constel I is.com> wrote: 

Good morning Mr Farhad, is there any news on the return of either our retentions or our 
payment guarantee 

From: Kelv in Windsor Sent: Monday, April 5, 2021 9:20 AM 

To: farhad pi.rzad <farhad przd@yahoo.com> 

Cc: Paul Furlong <Paul.Furlong@constellis.com> 

Subject: RE: [External]Re: lmpo1tant: OG Retentions owed 

Good morning Mr Farhad, any news? 

From: farhad pirzad <farhad przd@yahoo.com> 

Sent: Monday, March 29, 202 1 7:57 PM 

To: Kelvin Windsor <Kelvin.Windsor@constellis.com> 

Cc: Paul Furlong <Paul.Furlong@constellis.com> 

Subject: [External]Re: lmpo1iant: OG Retentions owed 

Dear Mr. Kelvin, 

Sony for late reply and there is no news still. 

Regards, Afghanistan C ivil Aviation Authority M. Farhad Pirzad Acting Avsec Director 

On Monday, March 29, 202 1, 02:02: 17 PM GMT+4:30, Kelvin Windsor 

Letter from O live Group to ACAA demanding release of •'retention'' amounts, 6 January 202 1 (Exhibit 
C-74). 

Four e-mail tra ils were put into evidence, showing many e-mails between 23 February 202 1 and 29 A pril 
202 1; some of the e-mails involved return of the performance guarantee as well as return of retentions. 
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<kelvin. windsor@conste l I is.com> wrote: 

Good afternoon Mr Farhad, Do you have anything positi ve for me? 

From: Kelvin Windsor 

Sent: Thursday, March 25, 202 1 11 :33 AM 

To: farhad pirzad <farhad przd@yahoo.com> 

Cc: Paul Furlong <Paul.Furlong@constellis.com> 

Subject: RE: [External]Re: Important: OG Retentions owed 

Good Afternoon Mr Farhad, 

ls there any positive news that I can share with our head office. 

Both of these issues are very critical for us. 

From: farhad pirzad <farhad przd@vahoo.com> 

Sent: Wednesday, March 17, 2021 8:02 PM 

To: Kelvin Windsor <Kelvin.Windsor@constell is.com> 

Cc: Paul Furlong < Paul.Furlong@conste llis.com> 

Subject: [External]Re: lmpo11ant: OG Retentions owed 

Dear Mr. Kelvin, 
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Apologize for late reply, as I got information still there is no update from palace procurement 
office, H.E Wafayezada is in contact with them to reply the ACAA letter soon. 

Regards, Afghanistan Civ i I Aviation Authority M. Farhad Pirzad Acting A vsec Director 

On Wednesday, March 17, 202 1, 11 :06:57 AM GMT+4:30, Kelvin Windsor 

<kelvin.windsor@constelJis.com> wrote: 

Good morning Farhad, anything to update please? As you can imagine I am under immense 
pressure to clear the PG and retention issues. 

From: Kelvin Windsor 

Sent: Sunday, March 14, 202 1 7:29 AM 

To: farhad pirzad <farhad przd@yahoo.com> 

Cc: Paul Furlong < Paul.Furlong@constellis.com> 

Subject: RE: [External]Re: Important: OG Retentions owed 

Good morning Mr Farhad, 

Is there any good news to update me on, we are 4 ½ months since the contract was terminated 
surely there must be some progress by now. 

From: farhad pirzad <farhad przd@yahoo.com> 

Sent: Wednesday, March I 0, 202 1 9:32 AM 

To: Kelvin Windsor < Kelvin.Windsor@conste llis.com> 
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Cc: Paul Furlong <Paul.Furlong@constellis.com> 

Subject: Re: [External]Re: Important: OG Retentions owed 

Good Morning Mr. Kelvin, 
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H.E Wafayezada told about meeting and instructed me to shear the letter that ACAA send 
to Palace Procurement Office with him, I already send copy of the letter, he will follow it 
with palace to have reply soon. 

Regards, Afghanistan Civil Aviation Authority M. Farhad Pirzad Acting Avsec Director 

On Wednesday, March I 0, 2021, 07:48:06 AM GMT +4:30, Kelvin Windsor 

<kelvin. windsor@constel I is.com> wrote: 

Good morning Mr Farhad, 

Enayat Qasimi met with the DG last week and the DG promised either the PG or retentions 
would be resolved this week; would you kindly update me and what is the plan for addressing 
with urgency. 

325. The last e-mail provided with respect to retention, dated 29 April 2021, showed that the 

Respondent was still proposing meetings with respect to return of the retention: 

From: farhad pirzad <farhad przd@yahoo.com> 

Reply to: farhad pirzad <farhad przd@yahoo.com> 

Date: Thursday, 29 April 2021 at 09:25 

To: Kelvin Windsor <Kelvin.Windsor@constellis.com>, Paul Furlong 

<Paul.Furlong@constellis.com> 

Subject: Re: [External]Re: Impo11ant: OG Retentions owed 

Good Morning Mr. Paul, 

Hope be fine, i followed the guarantee once again with procurement office on Tuesday and 
waiting for response, about retention i suggest to have a meeting next week for discussion. 

Regards, M. Farhad Pirzad Acting Avsec Director Afghanistan Civil Aviation Authority 

326. The notable feature in all of these e-mails is that at no point did the Respondent say that the 

retention was authorized, or properly withheld, or attempt to justify the retaining of the funds. 

327. Based on the documentary evidence and the witness testimony, the Sole Arbitrator finds that the 

Claimant did not fail to hand over 131 items at the end of the ANAP Contract. The Sole Arbitrator 

also finds that there was no legal or contractual basis for the retention withheld by the 

Respondent. 

328. The Sole Arbitrator therefore fu1iher finds that the amounts deducted from the Claimant invoices, 

$2,755,635.74, which were styled "retention," were actually monies wrongfully withheld from 

the Claimant. Therefore, those monies should be returned to the Claimant and an order to that 

effect is granted below. 
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329. According to the C laimant, the Respondent has fa iled to make payments of: ( i) the invoices issued 

pursuant to the ANAP Contract ( i.e. the invoices of the equi pment purchase plus the monthly 

invoices for the first 27 months); (ii ) the I 0% retent ion amounts; (iii) the "penalt ies" amounts; 

and ( iv) the monthly invoices for the final nine months. 226 The C la imant submits that the 

Respondent delayed (or never pa id at a ll ) payments of a ll the above-ment ioned categories and 

therefore breached the ANAP Contract.227 The C laima nt po ints to C lause 6.5 of the GCC which 

contemplates payment by the Respondent of damages ( i.e. interest) on delayed payments.228 

330. In respect of the conditions of payment, the GCC state:229 

6.J Lump-Sun_1 __ 

H,·m unerntion 

6 . .1 Tt•rms .md 
Ctmditiuns or 
l111ymcnt 

The s~r\·icc Pre, 1dcr·s remuneration shall noc e:-.cced the Contrn.::t Pr ice and , llfJl l 
be a fo,cd l ump-\Ulll ncluJiug ,rll SubcOHlru:tu~• c:n ;t,. ~nd 111' 01her co->h 
incurred b~ ih..: s ~·f\ kl.' Provider ltl carrying mn rl,c ~ n i1;c~ th::.c ribcd in 
Appcndi, A 1-',c~pl us provided in uh-Cla.use 5 . .:? the Contract Pnt1: m.ry onh 
be im·n:<LScJ obo\ ~ the onmum~ ~mrcd i r1 Sub-Clause 6.1 If tlre Pnnk:; Jun~ 
tl!;!rccc.J lu udd itJOn:i l p:i) ments i n c.ccordani:I! 1, i1h Sub-Clau~cs 2.4 anti <,.3. 

[ ... ] 
-- -

P:i) menrs will he n,()d:l tu the en ice Provi:Jc-r a.:cp;ii1,llg t.-tilic puyincnt ~ch~·Juk 
stared In Che !'ICC. l 1nl~!> oth~rn l:.c stimd in tbt -S(,'<,.:, fl1 1td\.U11c· 1: J).t) mem 
( '\dvam:e for Mnbilirntion, Matc.:1 ia ls and Supplie<) ~hnl l· be, llrllll~ u~ainS1 1llc 

______ rrovision by tht Semc:e Provider of a bC1
19 ~ Iaramcc ,tc,r th: ~in.m: 11 rno11nL, and 

~ lnkrc.sfs un 
lkla)l'll 
P:c1y1ncnc!j 

,hull h~ \ rt 'ld 1,11 rl1,• I""' od ~I01('d 111 1hr S(T. Any nther J' nynH!nt ~hall he 
rn.,tlt' d1kr lhi: ,oml111un~ lhcc,,LI in I hl' sec li.•r ~u ~lt fJ,1)'1111.:lll k 1,c h o."Ctl rnel, ::ind 

11,~ Si.'n i~l: Pro,idcr hn..,e s .. bmitted an in,c,ict o iho! E11111li>} cr s1,ccil)tn£ th~ 
:mvrnnt due . 

11 lhc I mrlnyi!r ha~ delay.:d pr.)mcnt~ hcy<'nd iift~en ( I 5} days nftcr the cue dote 
,ttttl'tl i ll !hl' ~cc. lflll!I C'-l •lrJII 1'L p1ml lU llrc lwr\'iCl' Pr<1, idc1 tor ca, h 1'0)' pf 
di:!,,> 111 the rat e sr:11ed in 1he SCC 

33 1. Also, the SCC show the following: 

226 

227 

228 

229 

Statement of Claim, 1 220. 

Statement of Claim, 1 2 18. 

Statement of Claim, 1 157. 

References to the SCC mean to the "Spec ial Conditions of Contract." 
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-J l':1)111cnts sh,111 be 1radeoc.:~rd111g w rhc lol lO\~ inll schedule: ~ 
• J\d\an.:e for \ 111hili1:<tir,1 M:11em1B and '>urrlic;: '\101 Applir rihle. 
• r~11vrnc11 1 for 1·c1 uipmcnt:,PaJmenr for cq_11irn_1c111 will rt- p.t:ll upon ccll\elj tDAP 

- .. Kabul. Herat, KamfoJmr &: t\18.7.Jr C ~haril A1qx.1b) L•r ..:qu1p111ent ca.~ ;ier I jq 11J I 
, rqu1f1!ll<.!l't Appcmli, FI) ngalns1 presenllltion ul' ~1.:p:1r~lc 1n,•oi..e !t11rncd by the 

~,. --..J-- supl)lier nnd nirwa) bill , .,pprovcd ~nd veri t1erl by rclatL'li w1mvisol') outhar1y ol 
\(' ,\A , 

• '.\1onthlr l'rogrcss po) 111c11I: Olbcr payment l\ill be mace:: vn 1111mthl) bt1~i~ or 
---...... progress, tllhJCCl to verification ,tnd c:ndorsemern b) rd utcu airp(lrh of AC/'v\, that 

the Sen ice~ ha,,c bccu C'-ccute:d ~.ui~factonly. in accon.J11m.:L' 11"i1h th~ descripllo,1 or 
~en·1.:e, ariJ req11 in:mcnb of ihc 1.:onltaCl at re lated :iirpurn, 

"".:'"'.:------ --

6.5 Pn) mem ~hn I ht· m:1dc wit.h111 l4SJ do) s ol ,c"cirl uf lhe invoice and the rdc\1:1111 
Jocumem"' ~p..--cilicd i11 Sub-Clause 6 4. n11d "'ilh in [ (101 u:1ys in the ca5e ,,r the linnl 

l.'l:i,ment. P,C.: •~ 
The intcrc~t rate 1~: I'll ,\p11liL'ilhlt'.. //c '/' , J ___ ..._____ ,S \ -

332. As set out above, the Respondent denies the latter three heads of claim by the Claimant, namely 

the 10% retention, the "penalties," and the monthly invoices for the final nine months. The 

Respondent argues that " the delay in payments was due to the non-approval of the budget of the 

fi scal year," as a result of the political issues of the then government.230 The Respondent adds 

that the payments were " promptly" completed when the budget was approved.231 

333. However, the Claimant denies that the delay was due to governmental non-approval ofbudget.232 

Even if the non-approval of budget resulted in the delay, says the Claimant, " the Respondent fai ls 

to provide any explanation about why there were delays in the payment of each monthly invoice 

during the term of the Contract."233 The C laimant further argues that even if the non-approval of 

budget could explain the de lays in all payments, the budgetary issues could not excuse the 

Respondent's obligation to make payments in time as such obligation was not conditioned on 

approval of budget.234 T he Claimant adds that the ANAP Contract was a "Lump Sum" contract 

and therefore the Respondent had an obligation to set funds aside for the ANAP Contract.235 

334. The C la imant's arguments are borne out by the excerpts of the ANAP Contract set out above. lt 

is a lump-sum contract,236 and payment is not cond it ional on approval of a budget or on the 

Respondent' s receipt of monies from another governmental authority. The SCC show that the 

Parties agreed that the Claimant wou ld be paid withi n 45 days of issuing its invoice, save for the 

230 

23 I 

232 

233 

234 

235 

236 

Respondent's e-mail of2 August 2022. 

Respondent' s e-mail of2 August 2022. 

Reply, p. 7. 

Reply, p. 7. 

Reply, p. 7. 

Transcript, p. 52, lines 10-1 2. 

ANAP Contract, GCC, cl. 6. 1 (Exhibit C-1). 
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final payment which would be due 60 days from the date of the invo ice.237 Again, these times of 

payment are not conditional upon budgetary approval or receipt of funds by the Respondent. 

335. Further, the C laimant submits that it is entitled to recovery for unjust enrichment pursuant to 

Afghan laws and the Respondent unjustly "enjoy[ed] the oppo1tunity cost attributable to the funds 
in ACAA 's bank accounts" as a result of the delay in maki ng payments.238 

336. With respect to the C laimant's claim for interest, it is noted that GCC c lause 6.5 states that delay 

beyond 15 days after the due date stated in the SCC compels interest to be paid "for each day of 

delay at the rate stated in the SCC."239 However, the SCC is silent as to the rate of interest to be 

paid.240 Given that the Parties did not agree on a rate of interest, the C laimant re li es on Article 

735( 1) o f the Afghanistan C ivil Code and sets the damages of the de lay at the rate of 3% 
annual ly.241 Accordingly, the C laimant ca lculates the damages at USD 724,830.93 in total.242 

33 7. As set out above, the Respondent denies that the fina l three categories of payments are justified. 

However, the Respondent does not dispute over the first catego1y of payments (i.e., the invo ices 
issued pursuant to the ANAP Contract, including the invoices of the equipment purchase plus the 

monthly invoices for the first 27 months) and admits the de lay in such payments.243 

338. The three claims made by the C laimant for delay of payment that are contested by the Respondent 

are (ii) the 10% retention amounts; (iii) the " penalties" amounts; and (iv) the monthly invoices 
for the fi na l nine months. 

339. There is no contractual repayment scheme or deadline for return of the retention amounts because 

the retention as withheld by the Respondent is unknown to the ANAP Contract. These reta ined 

237 

238 

219 

240 

241 

243 

ANAP Contract. SCC, cl. 6.5 (Exhibit C-1). 
Statement of Claim, 12 19. 
ANAP Contract, GCC, cl. 6.5 (Exhibit C-1). 
ANAP Contract, SCC, cl. 6.5 (Exhibit C-1) : "The interest rate is: Not Applicable." 
Statement of Claim, 1 158; Afghanistan Civil Code, Official Gazette No. 353, 5 January 1977, Art. 735( I) 
(CLA-7). 
Calculation of Olive Group· s damages for fa ilure 10 timely pay the invoices (Exhibit C-45); Calculation 
of Olive Group's damages for unpaid retention amounts (Exhibit C-46); Calculation of Olive Group's 
damages for unpaid "penalties" (Exhibit C-47); Calculation of Olive Group's damages for remaining 9 
months of ANAP Contract (Exhibit C-48). 
Respondent' s e-mail of 2 August 2022. 
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amounts, totalling USO 2,755,635.74, 244 were determined above to have been w ithheld 

improperly.245 Therefore, they fall into the category of monies owed to the C laimant. 

340. The Claimant has claimed interest on these retained amounts. The Claimant cites Article 735( I) 

of the Afghan istan C ivi l Code, which provides for interest on overdue sums at the rate stipulated 

by 3% annually. The Sole Arbi trator finds that this is a legally approved rate, and ho lds this rate 

should apply to the improperly withheld retention monies. 

34 1. As to when interest should run on these improperly withheld retention monies, the C laimant 

provides a cha1t at Exhibit C-46 wh ich calculates interest at daily rates throughout certain periods 

of time when the retention was being deducted by the Respondent. However, the So le Arbitrator 

notes that a forma l demand for return of these monies was made to the Respondent by letter dated 

6 January 202 1. This letter demands "the immediate release and payment of the total amount of 

US $2,758,991. I 6"246 which is the amount of the retained funds without any interest applicable 

to that date, 6 January 2021. The Sole Arbitrator therefore finds that that date is an appropriate 

rate to consider the retained monies due and owing, as at that date, the Claimant would have 

taken the amount of retained funds without any interest. 

342. Therefore, these monies have been owed to the C laimant at least since a reasonable time after its 

fornia l demand letter for their return, dated 6 January 2021. A reasonable analysis would hold 

that this formal demand for return of the retention monies was in the nature of a demand for a 

final payment. As such, those monies should have been returned to the C laimant by the 

Respondent within 60 days, as per Clause 6.5 of the SCC. Therefore, the retention monies were 

due from the Respondent by 7 March 2021. Simple interest shall be calculated on the amount 

owing, US $2,758,99J.16, from 8 March 2021 at the rate of3% per annum. 

343. The second of the three delay claims that the Respondent contests is the " penalties" amounts. 

244 

245 

246 

Summary Spreadsheet of Invoices, Payments, and Amounts Withheld (Exhibit C-44) as cited and claimed 
in Statement o f Claim. 1 142 

See 1 328 above. 

The Sole Arbitrator notes a discrepancy in this amount versus the amount actua lly c laimed in the Statement 
of Claim, 1 146: $2,755,635.74. The Sole Arbitrator utilizes the amount actually claimed in the Statement 
of Claim, on the principle that an amount in excess of that specifically claimed should not be awarded. 
Also, as set out in fn. 223 above, Exhibit C-44 sets out the amount as $2,755,635.74. 
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344. The Sole Arbitrator has found that the amounts deducted from the Claimant invoices which were 

styled "penalties'' were actua lly monies wrongfully withheld from the Claimant, and determined 

to order those monies to be returned to the Claimant.247 

345. The amount deducted as "penalties" amounted to USO 1,280,967.55. Their deduction is set out 

and totalled in Exhibit C-44. 

346. The Claimant has claimed interest on these amounts wrongfu lly withheld as penalties.248 The 

Claimant has also provided a chart ca lculating interest due at the rate of 3% annually for the 

Respondent's fa ilure to pay the amounts withheld for penalties at the time that the invoices were 

due.249 The Sole Arbitrator finds that the interest as calculated by the Claimant in its chart, 

Exhibit C-47, is an accurate reflection of the loss suffered by the Claimant. That finding is made 

because: 

1. According to the evidence given by Mr. Furlong, the issue of penalties had been 

discussed, negotiated and settled with the Respondent on an ongoing basis; 

11. The evidence of Mr. Furlong and the fact that penalties had been discussed, negotiated 

and settled with the Respondent on an ongoing basis is borne out by the demand letter 

dated 17 November 2019 which states, in part: 

In violation of the Contract, ACAA has il legally withheld the sum of 
$ I ,766,688.40 from OG's invoices since the beginning of the term of the ANAP 
Contract under the auspices of retention and penalties. There is no authority for 
"retention" under the Contract and the penalties withheld are in excess of 
penalties agreed to by OG. ACAA must immediately release these funds to 
OG_iso 

[Emphasis added]. 

347. As a result, the amounts that should have been and were paid by the Claimant as penalties would 

have been excluded from the amounts stated by the Claimant to have been improperly deducted. 

Therefore, this wou ld be reflected in Exhibit C-47, making the calculations of interest due in that 

Exhibit accurate. 

247 

248 

249 

250 

See ~ 3 14 above. 
Statement of Claim, ~ 161. 

Calcu lation of Olive Group's damages for unpaid "penalties" (Exhibit C-47). 
Letter from Olive Group to ACAA requesting payment of invoices, I 7 November 20 I 9 (Exhibit C-50). 



Case 1:24-cv-02170   Document 1-2   Filed 07/24/24   Page 83 of 109
PCA Case No. 2021-34 

Final Award 
Page 82 of I 08 

348. T he Sole Arbitrator holds that interest was due as at 3 I May 2022 in the amount of US $99,916.55 

and, as requested by the C laimant in Exhibit C-47, interest continues to accrue after 3 1 May 2022 

at the rate of3% simple interest per an num on the "penalty" amount of US $1,280,967.55. 

349. The third category of delay c laims contested by the Respondent comprise the monthly invo ices 

for the fina l nine months. 

350. The distinction between the invoices for the final nine months of the ANAP Contract and the 

earlier invoices is that the Respondent purported to unilaterally reduce the sums owing to the 

C laimant under the ANAP Contract by 25%. This decision is evident from a letter dated 15 

August 2020 w hich states that the ·'High Counsel for Rule Of Law decided to amend and reduce 

the period of contract by 25%, which the ACA reporied to NPC on 07/05/1399 (28 July 2020) 

for approval" which the Respondent quantified as $9, 185,452.47.251 That decision was remitted 

to the C laimant for comment, to which the Claimant objected, noting that the term of the ANAP 

Contract was valid until 4 August 2021 . 252 However, by letter dated 4 October 2020, the 

Respondent stated as fo llows: 

To Olive Group! 

Attached to this letter, please find National Procurement Commission' s resolution number 
4305 dated 35/06/ 1399 ( 15 September 2020) regarding terminat ion of the ANAP contract. 

The meeting was chaired by H.E. the President, and His Excellency approved the resolution 
as fo llows: "The proposal is approved. Terminate t.he contract on 4 November 2020." 

Therefore, considering Articles 2.6 and 2.6. I of the General Provis ions of the Contract and 
in accordance with the NPC' s resolution, the ending date for the ANAP contract will be 4 
November 2020. 

You are hereby informed of this matter to send the ACAA your plan for the transition of the 
project as soon as possible.253 

351. The C laimant argues that this uni lateral decision deprived the Claimant of the remaining nine 

months left on the ANAP Contract.254 

352. The legality and propriety of the unilateral shortening of the term and purported termination of 

the ANAP Contract is dealt with below in section Vll (B)(6), The End of the ANAP Contract. 

25 I 

252 

253 

254 

Letter from ACAA to Olive Group proposing 25% reduction in the Contract. 15 August 2020 (Exhibit C-
60). 

Letter from Olive Group to ACAA rejecting ACAA 's proposal, 22 August 2020 (Exhibit C-6 I). 

Respondent 's Not ice of Termination, 4 October 2020 ( Exhibit C-62). 

Statement of Claim, ~ 199. 
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However, germane to this section, the damages for delay of payment for the nine months is 

calculated by the Claimant in concert with the attached chart:255 
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*Interest continues to acaue after May 31, l022 at the rate of 3% per year on the total unpaid 
contract amount of $9,185,452.47. 
This t~arulates into interest in the amount of 5754.96/per day, 

353. The Sole Arbitrator fi nds that this cha,t at ExJ1ibit C-48 accurately calculates the loss suffered by 

the Claimant caused by the Respondent fail ing to pay the last nine-month portion of the ANAP 

Contract. The cha1t is accurate because it reflects the amounts requ ired of the Respondent to pay 

to the Claimant under the ANAP Contract. 

354. The Sole Arbitrator ho lds that interest was due as at 31 May 2022 in the amount of US 

$280,243.08 and, as requested by the Claimant in Exh ibit C-48, interest continues to accrue after 

3 1 May 2022 at the rate of 3% simple interest per annum on the po1tion of the ANAP Contract 

unpaid, in the amount of US $9, 185,452.47. 

5. The Alleged Delay in Returning the Performance Guarantee 

355. The Claimant argues that the Respondent was required to re lease the Claimant's Performance 

Guarantee no later than 2 December 2020 pursuant to the ANAP Contract and Afghan laws.256 

255 

256 

Calculation of Olive Group's damages for remaining 9 months of ANAP Contract (Exhibit C-48). 

Statement of Claim, ~ 234, referring to ANAP Contract, SCC, c l. 3.8 (Exhibit C-1); ANAP Contract, 
GCC cl. 3.8 (Exhibit C-1); Afghanistan Procurement Law Official Gazette No. 1223, 17 September 20 16, 

~ 



Case 1:24-cv-02170   Document 1-2   Filed 07/24/24   Page 85 of 109

PCA Case No. 2021-34 
Final Award 

Page 84 of I 08 

356. A11icle 28( I )(b) of the Afghanistan Procurement Law No. 1223 ( 17 September 2016) states: 

Contract performance guarantee is required to secure contractors obligation in the contract, 
and its type, validity period and amount shall be set in the bidding documents or request for 
proposal. This guarantee will be returned after the contractual obligations of the contractor 
are met.257 

357. A1ticle 29(1) of that Law fu1ther states that, "Securities mentioned in article 28 of this law, will 

be returned according to the conditions set forth in bidding documents, request for proposal and 

the contract."258 This is clarified by Rule 78(8) of the Afghanistan Procurement Procedures: 

"Pe,formance Guarantee shall be returned to the contractor after completion of the procurement 

by the contractor and issuance of certificate of completion by the [government procuring] 

agency. "259 

358. The Government of Afghanistan, Civil Aviation Authority, by letter of 17 December 2020, 

released the Claimant of all responsibility and liability pursuant to its Contract with the 

Respondent as at 4 November 2020.260 The SCC, at Clause 3.8 states: "The performance Security 

shall be valid until a date twenty-eight (28) days from the Completion Date of the Contract."261 

As the ANAP Contract was completed as at 4 November 2020, the PG was returnable on 2 

December 2020. 

359. However, according to the Claimant, the Respondent failed to take the necessary action to cause 

AIB to release the Perfonnance Guarantee despite the Claimant's multiple requests. 262 As a 

result, says the Claimant, it was not until 5 October 2021 that the Claimant received its 

Performance Guarantee back in the amount ofUSD 2,689,158.29.263 The Claimant argues that it 

is thus entitled to damages on such delay. 264 The Claimant relies on A1ticle 735(1) of the 

257 

258 

259 

260 

261 

262 

263 

264 

Arts. 28-29 (CLA-10); Afghanistan Rules of Procurement Procedures Circular No. NPA/C08/1395, 16 
July 2016, Rule 78(8) (CLA-11). 

Afghanistan Procurement Law Official Gazette No. 1223, 17 September 2016, A1ts. 28-29 (CLA-10). 

Afghanistan Procurement Law Official Gazette No. 1223, 17 September 2016, A1ts. 28-29 (CLA-10). 

Afghanistan Rules of Procurement Procedures Circular No. NPA/C08/1395, 16 July 2016, Rule 78(8) 
(CLA-11). 

Letter from ACAA to Olive Group certifying that Olive Group has fulfilled its contractual obligations and 
transfer of responsibilities, 17 December 2020 (Exhibit C-73). 

ANAP Contract, SCC, cl. 3.8 (Exhibit C-1), referring to the Performance Guarantee. 

Statement of Claim,~ 185; Witness Statement of Paul Furlong, 28 October 2021, 1113 (CWS-1). 

Statement of Claim,~ 189; Witness Statement of Paul Furlong, 28 October 2021, 1 115 (CWS-1 ). 

Statement of Claim, ii 190. 
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Afghanistan Civil Code and sets the damages of the delay at the rate of 3% annually. 265 

Accordingly, the Claimant calculates the damages at USD 67,854.98.266 

360. The Respondent fai led to provide its position on this issue. 

36 1. On 11 January 202 1 the Claimant wrote a letter to the Respondent requesting the Respondent to 

" immediately write a Jetter lo Afghanistan International Bank ("AIB") with clear instruction to 

release Olive Group's Performance Guarantee [ ... ] in the amount of US $2,689, 158.29." The 

letter cited 4 November 2020 as the date under which the Claimant had fu lfi lled and transferred 

all of its responsibilities under the ANAP Contract.267 The letter was marked received by the 

Respondent. This demand letter was followed up by subsequent letters and e-mai ls.268 

362. The Claimant served its Notice of Arbitration in April 202 1.269 The issue of the fai lure to return 

the Performance Bond was completed in the Notice of Arbitration270 as wel I as in the Statement 

of Claim in this proceeding.271 However, according to the evidence of Mr. Gunn, the bank holding 

the Pe1for111ance Guarantee returned it to the Claimant upon the expiration of its term. That made 

the return of the Performance Guarantee "moot," according to his evidence.172 

363. The Claimant received its cash deposit back in the amount of US$2,689,158.29 on 5 

October 202 1. 273 

364. 1t is clear from the evidence that there was an unexcused delay in the return ofUS$2,689, 158.29 

comprising the sum of the Performance Guarantee from the Respondent to the Claimant 

between 2 December 2020 and 5 October 2021. 

265 

266 

267 

268 

269 

270 

271 
272 

273 

Statement of Claim, , 236; Afghanistan Civil Code, Official Gazette No. 353, 5 January 1977, Ar1. 735( I) 
(CLA-7). 

Statement of Claim, , 190. 

Letter No. 11 24, I I January 202 1, a copy of which was provided by the Claimant on IO March 2022. 

For example, letter 17 February 2021 and e-mail trails of February to April 202 1, copies of which were 
provided by the Claimant on 10 March 2022. 

E-mail from Olive Group's legal counsel to ACAA representatives, transmitting Notice of Arbitration and 
exhibits thereto, 12 April 2021 (Exhibit C-84); Letter from Olive Group to ACAA transmitting Notice of 
Arbitration and exhibits thereto; and acknowledgement of receipt by ACAA 's Archive Dept., 15 April 
202 1 (Exhibit C-86) (delivery and receipt of the Notice of Arbitration). 

Notice of Arbitration, Section E, p. 41. 
Statement of Claim, Section H, ,, 234-236. 

Transcript, p. 53, lines 11 -17. 

Witness Statement of Paul Furlong, 28 October 202 1, , 115 (CWS-1 ). 
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365. The So le Arbitrator finds that the Respondent was responsible to have returned the sum 

comprising the Performance Guarantee to the Claimant in accordance w ith the ANAP Contract 

and the law, and fa iled to do so in a t imely fashion. caus ing wrongfu l delay. Therefore, the 

C laimant is due the claimed interest on that sum during the period of de lay, comprising the 

damages at USD 67,854.98, calculated at a rate of 3% per annum simple interest, and an 

appropriate order is made below. 

6. The End of the ANAP Contract 

366. The Patties dispute over (i) whether the Respondent terminated or unilaterally modified the 

ANAP Contract; and ( ii) whether the C la imant fa iled to perfonn any contractua l obligations 

during the duration of the ANAP Contract. 

367. The Claimant submits that the ANAP Contract was ended through the Respondent's unilateral 

modification by wh ich the contract term was reduced by 25%.274 

368. T he Claimant argues that pursuant to C lause 2.4 of the GCC and Afghan laws, modification to 

the contract must be done by written agreement between the Parties.275 As the Claimant never 

agreed to such modification, says the C laimant, such modification was unlawful.276 The Claimant 

further argues that A,ticle 4 1 of Afghan istan Procurement Law and Clause 2.6 of the GCC were 

irrelevant here as there was no termination but only mod ification to the ANAP Contract.277 

369. In order to ascertain what the Respondent did in respect of the ANAP Contract, it is necessary to 

reproduce both of their letters to the C laimant in this regard. 

3 70. The first letter they issued was dated 15 August 2020 and stated as fo llows:278 

274 

275 

276 

117 

278 

Statement of Claim, 1 68. 

Statement of Claim, 1 200, referring to ANAP Contract, GCC, cl. 2.4 (Exhibit C-1 ); Statement of Claim 
1204, referring to Afghanistan Procurement Law Official Gazette No. 1223, 17 September 20 16, Arts. 30 
(CLA-3); Afghanistan Procurement Law Official Gazette No. 1223, 17 September 20 16, Arts. 3 1 (CLA-
4); Afghanistan Rules of Procurement Procedures Circular No. NPA/C08/ I 395 dated 1395/4/26, Rule 
98(2) (CLA-5); Afghanistan Civil Code, Offic ia l Gazette No. 353, 5 January 1977, Art. 696( I) (CLA-1 6). 

Statement of Claim, 1~ 199, 20 I. 

Statement of Claim, ~ 7 1; Reply, p. 9. 

Letter from ACAA to Olive Group proposing 25% reduction in the Contract, 15 August 2020 (Exhibit C-
60). 
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l\S. yoo are ,nvare, the contract for avrntlcm securitv services for four international airport~, 
with contrart irknt1fi{'atton number NPA/ACAA/96/NCS/1889/ICR, was: contracted on 4 
Augu,:;t 2(H8 llNween Afghanl:;tnn Ovi! ,Aviation Anthority (ACAA) ,ind Olive Group for 
three ye;.irs with a tot,.-i! plicc (,fUSD 38,4.l 6,547, 

PrPsidemial order nurnbc,f 7'10 dJLed 27 / L 1/U08 (1 h Fchnmry 2020) in~tn1ctt'd 
cvaluanng continuanu-' ur terminaKttin uf the contract for aviation security services 1.vith 
Olive Group, Including comprehensive audit and inspection of the performance ot Olive 
Group as 1;vell .1s pre.sentation r,f n rnast0r pion for thr manag0rnent of llamid lfarzai 
Internatiu1rn.l Airpurt (including s11rv2y of thC' current situation, presentation of 
recommendations for the md11Jgen101il r>J the alrport, .rnd the /\C/\J\'s rnnstrnd1ve 
rccomml'n d atfons ). 

To carry out the PrcsidentlJl order_. on l /wril 2020, the l\C;\/\ 5t'l1t a rrpnrt t!tlcd tlw 
Proposal of the ACAi-\ 011 Aviation '"'"'''" Servkes and the Olive Group Contract w the 
NPA, whlch in turn forwarded [t tu the NPC. The NPC, in its Re-solution numb~r4137 Jated 
29/02/1.399 (18 May 2020), im,trm.:ted to lnrward thr- report to the High Ernnom1c 
CuunciL 

Eventtrnlly, High Council !or llule ol L1w decided to amend anJ redurl; the period ol 
contract by 2541), 1,vh!ch the-AC1\A repurtPd to NPC on 07 /05/13'19 (28 July 2020) for 
approval. 

It is noteworthy to n1e11twn that lhv toL:1l amount tor the 25('1/o reduction in the period of 
contract c-qu;ils USO 9.] H5,452A7 

You arc hereby imormed ol the decLsi1m to cxpre:ss your remarks on the matter as soon as 
possible. 

Respectfully, 
Dr. Mohammad Qasim Wafayi7JldD: 
General Director of the /\CAA 

371. As this letter called on the Claimant to express its remarks on the matter of the 25% reduction in 

the period of the contract, the Claimant, by letter dated 22 August 2020, rejected the reduction of 

term and set out the context of the then current relationship between the Patties as follows: 

Referring to your letter number 168/111. dated 25/5/1399, please be advised that Olive 
Group hereby respectfully rejects ACAA 's proposal to reduce the term of Contract 
NPAIACAA/96/NCS-1889/ICB, Afghanistan National Airports Project Contract, by 25%. 
Olive Group and ACAA are required to comply with the terms of the Contract, which is 
valid until August 4, 2021. ACAA has repeatedly breached the terms of the Contract and 
Olive Group has recently issued a Notice of Termination in accordance with Article 2.6 of 
the Contract, which termination will take effect on September 15, 2020. Unless ACAA 
performs its obligations and addresses all the outstanding issues through a mutually 
acceptable Settlement Agreement, Olive Group will stand by its notice oftermination.279 

3 72. As can be seen from the Claimant letter, the Claimant had already put into place a Notice of 

Termination of its own due to certain alleged breaches of the ANAP Contract by the Respondent. 

The initial Notice of Termination was dated 13 June 2020 and referred to regular breaches of 

A1ticle 6.5 of the Contract, not paying invoices in a timely fashion. 

279 Letter from Olive Group to ACAA rejecting ACAA's proposal, 22 August 2020 (Exhibit C-61). 
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373. The C laimant extended the date of termination on five different occasions to a id the Respondent 

in its trans ition to a d ifferen t service provider. By letter dated 14 September 2020, the C la imant 

had actual ly withdrawn its Notice of Termination due to the Respondent' s payment of some 

invoices but, in doi ng so, notified the Respondent of additional disputes beyond the simple non­

- payment of in voices. That dispute was described as: 

[T]he ACAA has failed to obtain all the necessary approvals from the Government of 
Afghanistan, which has caused Olive Group substantia l fo1ancial harm and penalties 
imposed by the Ministry of Interior; the ACAA has illegally deducted substantial amounts 
from Olive Group's invoices under various auspices; and, the ACAA owes interest and fees 
to Olive Group as a result of substantial delays in the payment of invoices and other amounts 
owed to Olive Group. We hold the ACAA liable for all actual and consequential damages 
suffered by Olive Group as a result of ACAA's breaches, including, but not limited to, 
reputational harm, lost bidding opportunities, and contractual damages assessed by other 
parties. 280 

374. In its letter w ithdrawing the C laimant's Notice of Tennination, 14 September 2020, the Claimant 

requested the appointment of an adjudicator to attempt to resolve disputes. However that avenue 

of redress was initially refused by the Governme nt of Afgha nistan, citing a confl ict of interest 

between the Ministry of Justice and the ACAA. The C laimant' s proposal to have a neutral 

adjudicator appointed was not answered by the Respondent. 

375. O n 4 October 2020, the Respondent sent the Respondent's Notice of Termination terminating the 

ANAP Contract and stating as follows: 

To Olive Group! 

Attached to this letter, please find National Procurement Commission 's resolution number 
4305 dated 35/06/1399 (15 September 2020) regarding termination of the ANAP contract. 
The meeting was chaired by H. E. the President, and His Excellency approved the resolution 
as follows: "The proposal is approved. Terminate the contract on 4 November 2020." 
Therefore, considering Atiicles 2.6 and 2.6. 1 of the General Provis ions of the Contract and 
in accordance with the NPC' s resolution, the ending date for the ANAP contract will be 4 
November 2020. You are hereby informed of this matter to send the ACAA your plan for 
the transit ion of the project as soon as possible. 

Sincerely, 

Dr. Mohammad Qasim Wafayizada 

General Director of the ACAA281 

376. The Respondent' s Notice of Termination makes reference to C lauses 2.6 and 2.6. 1 of the GCC. 

C lause 2.6. 1 states as follows: 

The Employer may terminate this Contract, by not less than thirty (30) days' written notice 

280 Letter from Olive Group to ACAA withdrawing terminat ion notice due to payment of ce11ain invoices. 14 
September 2020 (Exhibit C-59). 

281 Respondent's Notice of Termination, 4 October 2020 (Exhibit C-62). 
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of termination to the Service Provider, to be given after the occurrence of any of the events 
specified in paragraphs (a) through (t) of this Sub-Clause 2.6. 1 and sixty (60) days' in the 
case of the event referred to in (g)2R2. 

(a) if the Service Provider does not remedy a failure in the performance of its obligations 
under the Contract, within thirty (30) days after being notified or within any fu1ther period 
as the Employer may have subsequently approved in writing; 

(b) if the Service Provider become insolvent or bankrupt; 

(c) if, as the result of Force Majeure, the Service Provider is unable to perform a material 
po1tion of the Services for a period of not less than sixty (60) days; or 

(d) if the Service Provider, in the judgment of the Employer has engaged in corrupt or 
fraudulent practices in competing for or in executing the Contract. 

For the purposes of th is Sub-Clause:[ ... ]283 

377. G iven that there is no evidence in this proceeding of the Claimant becoming insolvent or 

bankrupt, of Force Majeure or of the C laimant engaging in corrupt or fraudulent practices in 

competing for it or in executing the ANAP Contract, the only possible reason for the 

Respondent's Notice of Tennination was 2.6.1 (a), not remedying failure of perfonnance within 

30 days of a notice of that failure. 

378. According to the Claimant, in any event, none of the conditions for terminating the ANAP 

Contract was met.2 84 In particular, the C laimant submits that it fully performed its contractual 

obligations.285 The Claimant denies every a llegation of its failure to perform the contractual 

obi igations. 

379. T he Sole Arbitrator agrees with the Claimant that there is no evidence of a notice from the 

Respondent under which the Claimant was bound to remedy a failure of performance of an 

obligation under the ANAP Contract. In fact, the evidence shows that it had been the Cla imant 

who had put the Respondent on notice of termination of the Contract, which notice had been 

withdrawn given that the Respondent had pa id some of its invoices. However, the disputes set 

out at paragraph 366 a nd fo llowing above were still live at the time of the term ination of the 

Contract. 

380. As noted above, the Respondent made some submiss ions in e-mails dated 18 July 2022 and 2 

August 2022 alleging fai lures on the part of the Claimant to discharge its ob ligations under the 

282 

283 

284 

285 

The Sole Arbitrator notes that there is no sub - clause (g) in Article 2.6.1. See ANAP Contract, GCC, cl. 
2.6 .1 (Ex hibit C-1). 

ANAP Contract, GCC, cl. 2.6. 1 (Exhibit C-1 ). What follows to the end of Article 2.6. 1 are definitions of 
Co1Tupt Practice, Fraudulent Practice, Collusive Practice, Coercive Practice and Obstructive Practice. 
Given that there is no evidence of any of those proscribed practices, the definitions are omitted. 

Statement of Claim~ 71; Reply, p. 9. 

Reply, p. 9. 



Case 1:24-cv-02170   Document 1-2   Filed 07/24/24   Page 91 of 109
PCA Case No. 202 1-34 

Final Award 
Page 90 of I 08 

ANAP Contract. However, no evidence was put forward by e ither Party to show particular 

failings on the part of the C laimant in discharging its obligations under the ANAP Contract or. 

more importantly, ev idence of a failure to "remedy a failure in the p e1jormance of ifs obligations 

under the Contract, within thirty (30) days after being notified or within any further period as 

the Employer may have subsequently approved in writing" as would be necessary for the 

Respondent to terminate the ANAP Contract pursuant to Clause 2.6. I of the GCC.286 

381. The Respondent's position is that it terminated the ANAP Contract pursuant to Article 4 l(2)(a) 

of the Afghanistan Procurement Law and Clause 2.6.1 (a) of the GCC.287 

382. The condition required by Article 41 (2)(a) was reduced to contractual terms in the ANAP 

Contract as Clause 2.6.1 (a) of the GCC. The Respondent submits that the condition set out in 

Clause 2.6. l (a) was met, namely that Claimant could not remedy the failures in the performance 

of its obligations under the ANAP Contract.288 Such alleged failures consist of four categories: 

(i) equipment problems; ( ii) lack of qualified persorme l; (iii) poor management; and (iv) the 

increase of the number of crimes. 

383. However, as noted above, there is no evidence before the Sole Arbitrator that the Respondent had 

given the Claimant a 30-day notice to remedy the failures in the discharge of its obligations under 

the ANAP Contract. 

384. As noted above in the Parties' Positions, the Claimant has denied all a llegations that it failed to 

discharge its obligations under the ANAP Contract. However, it is not necessary to go through 

all of these explanations put forward by the Claimant, as the Respondent has not properly utilized 

Article 2.6. 1 of the GCC in purporting to terminate the ANAP Contract, and so the ANAP 

Contract was not properly terminated by the Respondent upon its own terms. The Respondent is 

therefore in breach of the ANAP Contract by terminating it prematurely. 

385. Therefore, relying on the ANAP Contract terms and Afghan laws, the Claimant argues that it is 

entitled to the damages in the amount of the last 25% of the lump sum contract price (i.e. USD 

9,185,452.4 7).289 

286 

287 

288 

289 

ANAP Contract, GCC, cl. 2.6.1 (Exhibit C-1 ). 

Respondent' s e-mail of 18 July 2022; Respondent's e-mail of2 August 2022 . 

Respondent ' s e-mail of 18 July 2022. 

Statement of Claim~~ 205-207, referring to Afghanistan Civil Code, Official Gazette No. 353. 5 January 
1977, Art. 730 (CLA-8); Afghanistan Law of Commercial Contracts and Sale of Goods, Official Gazette 
No. 1 150, 20 October 2014, Arts. 75, 76( I), 77, 79 (CLA-9). 
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386. That amount, USD 9, 185,452.47, was agreed by the Respondent in its letter of 15 August 2020. 

387. The laws of Afghanistan inc lude the fo llowing in respect of breach of contract: 

Article 730: 

In the event a person who makes a commitment cannot fulfil that commitment as in the 
contract, or delays the performance of the commitment beyond the determined time, cowt 
can order for damages against that person. Unless it is proved that the imposs ibility of 
performance or delay in performance of the commitment is derived from a cause in which 
she was not involved 

Article 73 I : 

Signatories can determine the amount of damages to be paid as a result of non-performance 
or delay, upon signing or agree later. 

Article 823: 

In the event a person breaches her commitment for performance or omission, the other party 
can demand for damages from the person who made the commitment for what that occurred 
against the contract.290 

388. In respect of the calculat ion of the quantum of damages -flowing from the breach of a contract, 

the laws of Afghanistan further state: 

29\! 

General Principle Article 75: 

In the event that one of the parties cam1ot perform her commitments based on the terms of 
the contract or performs in a way which is inconsistent with the terms of the contract, in that 
case she is recognized as person-in-breach of the contract and the other party is recognized 
to be proportionally entitled to damages resulted from that breach. 

Damages Article 76( I): 

In cases of breach of contract, the objective of damages is to pay to the patty that suffered 
from the breach, the benefit of the bargain of the contract. 

Damages As A Result Of Non-Payment Article 77: 

In the event one of the parties cannot pay, in whole or in pait, the amount for goods or 
services at the determined time, the payment for damages as cash shall be made as follows: 

A- The unpaid po1tion of the amount 

8 - The additional amount that compensates the claimant for damages the claimant has 
suffered as a result of opp01tunity lost of money during the period of non-payment. 

Calculation of Damages Article 79: 

( 1) The amount of damages which are payable proportionally to the one of the parties as a 
result of breach of contract include the following: 

I- Any amounts which the non-breaching party would receive in the event of no breach of 
contract 

2- Lost profit as long as not anticipated illegally and are directly related to the breach of 
contract 

3- Other calculable damages suffered as a result of the breach of contract which could have 

Afghanistan Civil Code, Official Gazette No. 353, 5 January 1977 (CLA-8). 
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389. G iven that the Respondent did not terminate the ANAP Contract properly, and given that under 

the laws of Afghan istan a party can c laim damages for breach of contract "propo1tionally entitled 

to damages resulted from that breach," the Sole Arbitrator holds that the C laimant is due damages 

from the Respondent for breach of the ANAP Contract. 

390. T he quantification o f such damages can be readily measured pursuant to Article 77 of the 

Afghanistan Law of Commercial Contracts and Sale of Goods which states that the non­

breaching paity is entitled to the unpaid po1tion of the amount caused by the breach, in this case 

USD 9, 185,452.47 (which amount had been agreed by the Respondent) as well as the 

"oppo1tunity lost of money during the period of non-payment."292 

391. Flowing from the breach of the Contract, the Claimant requested damages estimated to be in the 

amount of at least $9,185,452.47 USD, plus pre-judgment interest, post-judgment interest, 

attorneys' fees, costs, and such other relief that the Arbitrator deems just and proper under the 

c ircumstances.293 Therefore, the Claimant is entitled to the payment of USD 9, 185,452.47, being 

the unpaid po1tion of the amount, and an order to that effect is made below. 

392. The Claimant is entitled, as well , to damages equivalent to the simple interest on the sum from 

the point of non-payment to the date of thi s final award. 

393. To calculate the interest damages, it is difficult and complex to estimate when over the nine­

month breach period the Cla imant would have received the USD 9,185,452.47. At the very least, 

it would have been due to have received that amount of money 60 days after the end of the 

Contract Period,294 3 October 202 1 ( 4 August 202 l plus 60 days, Final Payment provision). 

394. Therefore, damages for interest would be payable from I June 2022, in concert with paragraph 

354 above, to the date of the final award, and an order to that effect is made below. 

291 

292 

293 

294 

Afghanistan Law of Commercial Contracts and Sale of Goods, Official Gazette No. I I 50, 20 October 
20 14, A1ts. 75, 66(1), 77, 79 (CLA-9). 

Afghanistan Law of Commercial Contracts and Sale of Goods, Offic ial Gazette No. 11 50, 20 October 
20 14, Art. 77 (CLA-9). 

Statement of Claim, ~ 138. 

Per Clause 6.5 of the SCC, 60 days after the end of the Contrnct, Final Payment. See ANAP Contract, SCC, 
c l. 6.5 (Exhibit C-1 ). 
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7. Manning Cap Fees in relation to Employees under the ANAP Contract 

395. The Claimant submits that the manning cap fees in relation to employees under the ANAP 

Contract should not be imposed on it.295 The Claimant argues that from 2012 to January 2020, it 

never paid or was required to pay the mann ing cap fees in relation to the aviation securi ty 

personnel and experts under the ANAP Contract. 296 The Claimant also argues that the 

replacement contractor also did not pay man ning cap fees in relati on to the aviation securi ty 

services.297 Furthermore, the Claimant points to the Respondent's representation that the ANAP 

Contract was exempt from PSC Regu lations and manning cap fees.298 The Claimant gives several 

cogent reasons why it should not pay such manning cap fees: 

1. Employees under the ANAP Contract are not "Security Personnel" for the purpose of 

PSC Regulations because they do not perform ''Security Services" defined in Article 

4 ;299 

11. The approval of the ANAP Contract by the NPC, the NSC and the then president 

provided a wa iver to the manning cap fees in relation to personnel providing services 

listed in Article 6;300 

111. The approval of the ANAP Contract by the NPC, the NSC and the then president should 

be considered as an authorization of hiring additional personnel exempting it from 

Article IO of PSC Regulations (Number of Personnel); and 

rv. Employees under the ANAP Contract are not the Claimant's "Security Personnel" but 

part of the Respondent' s personnel on the basis that the Respondent had the ultimate 

authority to terminate the employment of these personnel and that they were working 

and could continue to work for the Respondent after the end of the ANAP Contract. 

396. The Claimant submits two arguments in the al ternative: 

295 

296 

297 

298 

299 

300 

Statement of Claim, ,r,r 17 1-1 72. 

Statement of Claim, ,r,r 94, 11 2; Witness Statement of Paul Furlong, 28 October 202 1, ,r 73 (CWS-1 ). 

Statement of Claim, ,r I 13; Witness Statement of Paul Fur long, 28 October 202 1, ,r 74 (CWS-1 ). 

Statement of Claim, ,r 94; Witness Statement of Paul Furlong, 28 October 202 1, ,r 56 (CWS-1 ). 

Statement of Claim, ,r I 16; Letter from Ol ive Group to ACAA re: manning cap restrictions and fines, 18 
June 2020 (Exhibit C-76). 

Statement of Claim, ,r 11 6; Letter from Olive Group to ACAA re: manning cap restrictions and fi nes, 18 
June 2020 (Exhibit C-76). 
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1. If there was a conflict between the MOJ's PSC Regulations and the NPC's approva l of 

the ANAP Contract, the latter would prevail as the NPC is a higher-ranking body in the 

Government of Afghanistan than the MOI;301 and 

11. The PSC Regulat ions were never enacted.302 

397. The Respondent fa iled to provide its pos ition on whether the manning cap fees in relation to 

e mployees under the ANAP Contract should be imposed on the C laimant. 

398. Evidence in respect of the manning cap fees was provided by Mr. Furlong 111 his witness 

statement. 

399. He indicates that the C laimant' s security-re lated activities in Afghanistan are regulated by the 

MOI in accordance with the PSC Regu lations. The manning cap is 500 securi ty guards employed 

by a private securi ty company, and the MO! imposes a 111oneta1y fine for each security guard 

employed over the 500 limit.303 

400. Mr. Furlong' s evidence is that prior to January 2020, manning cap fees were not imposed upon 

the Claimant in respect of the ANAP Contract but, after January 2020, the MOI began imposing 

such limits. Although the C laimant ' 'did not agree with" the MOl 's imposition on this, and 

" issued commitment letters under duress only in order to avoid fu1ther de lay in the renewa l of 

PSC license, which impacted [Claimant's] operations."304 

40 I. He testifies: 

Until November 2020, the MO! refused to renew Olive Group ' s PSC License or register 
Olive Group personnel until it paid the manning cap fines levied against it or until the ACAA 
provided evidence of exemption of ANAP Contract from manning cap limitation. In 
November 2020, O live Group succeeded to renew its PSC License with a val idity of only 
tlu·ee months, due to year-end, only after ACAA provided certain documents relating to 
approval of ANAP Contract by the NPC and Olive Group provided a commitment letter to 
MO! to pay the manning cap fees to MOl as soon as MO! issued a valid and legal Lnvoice.305 

402. Finally, he testifies: 

301 

302 

303 

305 

On February I, 202 1, the MO! once again demanded payment of manning cap fees from [the 
Claimant] in connection with the ANAP Contract. [The Claimant] requested issuance of 
invoice. but the MOI did not issue an invoice because the MOI was not sure if the manning 

Statement of Claim , , 228. 

Statement of Claim , , 228. 

Witness Statement of Paul Furlong, 28 October 202 1, ,, 70, 7 1 (CWS-1 ). 

Witness Statement of Paul Furlong, 28 October 2021 , ,1, 72, 73 (CWS-1). 
Witness Statement of Paul Furlong, 28 October 202 1, , 72 (CWS-1 ). 
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cap actually applied to the ANAP personnel. [The ClaimantJ was able to renew its license 
after [it] submitted another Commitment Letter to address the manning cap issue. Again, 
[the Claimant] did not agree with MOl's manning cap assessment and issued commitment 
letters under duress only in order to avo id furth er delay in the renewal of PSC license, which 
impacted [its] operations. Even if [the Claimant] had been forced to pay manning cap fees, 
it wou ld have pursued claims against the Government of Afghanistan to recoup the manning 
cap fees because it was ill egal. 306 

403. Evidence on the record also contains a number of letters written with respect to the manning cap 

issue. These inc lude: 

i. A letter from the Respondent to the MO I dated 28 October 2019 regarding this issue, 

which states that it is a " referral fo r your consideration" ; 

11. A letter dated 4 Apri l 2020 from the Respondent to the MO! asking for the MOl' s 

cooperation in this matter; 

111. A letter dated 27 June 2020 from the Respondent to the MOJ asking that the MO I 

"proceeds with the matter as it deems necessary"; 

1v. A letter from the Cla imant to the MOI dated 17 August 2020 raising these issues fully; 

v. Two letters written by the Claimant on 22 October 2020, one to the Counter Terrorism 

Depaitment and the other to the MOl rai sing these issues; 

vi. A letter dated 26 October 2020 from the Claimant to the Respondent asking the 

Respondent to write to the NSC on these issues. 

404. By this period of time, late October/November 2020, the ANAP contract was in its termination 

phase. 

405. The Sole Arbitrator has reviewed the ANAP Contract to see if any responsibil ity upon the 

Respondent resides there in in respect of this issue. 

406. Clause 5. 1 of the GCC provides: "The Employer [the Respondent] sha ll use its best e ffo1ts to 

ensure that tbe Government shall provide the Service Provider [the C laimant] such assistance and 

exemptions as specified in the SCC."307 The re lated aiticle in the SCC, Atticle 5. l states: ''Tbe 

J 06 

307 

Witness Statement of Paul Furlong, 28 October 2021, ~ 81 (CWS-1). 

ANAP Contract, GCC, cl. 5. 1 (Exhibit C-1). 
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assistance a nd exemptions provided to the Service Provider are: Not Applicable" (Emphasis 

added).-108 

407. There is nothing else in the ANAP Contract which would levy responsibili ty on the Respondent 

to ensure that the Claimant is exempted from the manning cap, or requiring the Respondent to do 

anything in this regard. If any, those would have been evident in C lause 5. J of the SCC, the 

"assistance and exemptions" provision, but the Pa1ties did not agree anything in that C lause in 

that regard. 

408. Having reviewed all of the evidence, the Sole Arbi trator is of the considered view that there is no 

legal duty upon the Respondent that can be accessed by the Claimant within the bounds of this 

arbitration to make any order aga inst the Respondent in respect of manning cap fees. 

409. From a review of all of the evide nce, it appears that, a lthough the Respondent may have been 

slow and/or inept at liais ing with the MOI in respect of the manning cap fee issue, it did take the 

matter up with the MOI on three or four occasions in an effort to assist the Cla imant. It is te lling 

that in those communications, the Respondent asked for considerati on and cooperation. C learly, 

the Respondent had no legal authority in respect of this matter, and the C laimant had no 

contractua l right to demand that the Respondent do any particular thing or take any particular 

action in respect of the manning cap fee issue. 

4 10. It is axiomatic that the only responding party in thi s arbitrat ion is the Respondent. T he MOJ is 

not a pa1ty to this arbitration, as no other Government of Afghanistan department or entity is a 

party. As a resul t, any breach of legal duty on the part of the MOT or any other emanation of the 

Government of Afghani stan, other than the Respondent, ha1ming the C laimant cannot be taken 

up in this arbitration. 

4 11 . The Claimant argues that the Respondent had an implied duty of good faith and fa ir dealing to 

address the manning cap issue w ith the MOI. However, the evidence failed to demonstrate that 

the Respondent fa iled to act in good faith or fa ir dealing. There was no evidence of this. There 

was no evidence, for example, of collusion between the MO! and the Respondent to try and harm 

the Claimant, or other ev idence of actions taken intending to harm the C laimant. 

4 12. The evidence on the record is that the Respondent wrote to the MOl and advocated on behalf of 

the C laimant in respect of the manning cap issue. lf it d id not do so early or often enough, or 

forcefully enough, is, perhaps, a po lit ical matter, but it is not an actionable lega l matter g iv ing 

308 ANAP Contract, sec, cl. 5.1 (Exhibit C-1 ). 
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rise to a remedy in this arbitration. Claims by the Claimant against the Respondent relating to 

the manning cap fee issue are denied, and appropriate orders are made below. 

8. The Delay in the Renewal of PSC License and the Alleged Interference with the 
Claimant's Contract with the Canadian Embassy 

4 13. Wh ile the Pa1iies do not dispute that the renewal of the Claimant's PSC License was delayed, the 

Parties dispute whether the delay was attributable to the Respondent.309 The Respondent fa iled 

to provide its position on the alleged interference with the Claimant' s contract with the Canadian 

Embassy. 

4 14. The Claimant's position is that the Respondent fail ed to act in good fa ith or deal fa irly with the 

Claimant. Therefore, the Respondent is liable for the Claimant's damages on work visas penalties 

(USO 1,337,770) and the depri ved one-year optional extension of its contract with the Canadian 

Embassy (USO 9,337,628.76).3 10 In suppo1t of its position, the Claimant makes the fo llowing 

arguments: (i) the Respondent' s delay to submit evidence of internal approvals of the ANAP 

Contract to the MOI and fa ilure to resolve the issue of mann ing cap fees with the MOI resulted 

in the delay in the renewal of the PSC License;3 11 ( ii) the delay in the renewal of the PSC License 

led to penalties in connection with the renewal of work visas in the amount of USO 1,337, 770;3 12 

and (iii) the delay in the renewal of the PSC License and the MOFA's interference with the 

Claimant 's contract with the Canadian Embassy caused the Canadian Government not to extend 

the contract with the Claimant for one more year, depriving the Claimant of revenues in the 

amount of USD 9,337,628.76.3 13 

4 15. As noted above, the Claimant submits that, in accordance with the Afghan laws and the principles 

of good faith and fa ir dealing, the Respondent was obligated to address the issue of manni ng cap 

fees and the issue of evidence of internal approvals.3 14 The Claimant further submits that the 

309 

3 JO 

3 11 

3 12 

3 13 

3 14 

Reply, p. 8; Respondent's e-mail of2 August 2022. 
Statement of Claim, ~~ 169, 239(e). 
Statement of Claim, ~ 95. 
Statement of Claim, ~ 226; Spreadsheet re: work visa penalties imposed by Government of Afghanistan on 
Olive Group (Exhibit C-88). 

Statement of Claim, ~~ 103 , 105; Witness Statement of Paul Furlong, 28 October 2021, ~~ 64, 67 (CWS-
1 ); Amendment No. 13 to Canadian Embassy Contract, pp. 6-7 (Exhibit C-79). 
Statement of Claim, ~~ 97, 168, 178, 223, referring to, Afghanistan Civil Code, Official Gazette No. 353, 
5 January 1977, Art. 697 (CLA-13) ("Contract shall be enforced on what included therein and expected in 
good faith"); Afghanistan Law of Commercial Contracts and Sale of Goods, Official Gazette No. 11 50, 20 
October 2014, Art. 6 (CLA-14). 
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Respondent had contractual obligations to "provid[e] the necessary notifications" to the MOI and 

to address these two issues.315 

416. Although the Claimant requested the Respondent to address two issues of manning cap fees and 

ev idence of internal approvals " immediately" after two issues arose, says the Claimant, the 

Respondent did not address these two issues until 27 June 2020 and 31 October 2020 

respectively. 316 T he Claimant argues that there is no defence that the Respondent has 

corresponded in relation to the ANAP Contract to the MOI because writing some letters did not 

absolve the Respondent of li ability for continued de lay in the renewal of the PSC License.3 17 

Moreover, the Claimant argues that the Respondent's attempt to resolve the manning cap issue 

fai led and such issue remains unresolved to date. 3 18 The Claimant adds that addressing the 

manning cap issue was "quite simple" for the Respondent.3 19 Fwiher, the Claimant contends that 

the Respondent' s fai lure to resolve these two issues in time was the cause of the delayed renewa l 

of the PSC License as the Cla imant complied with Afghan laws and the MOI had no other reason 

for delaying the renewal of the PSC License.320 

41 7. Expounding on the second and the third arguments, the C laimant submits that work visas 

penalties and the deprived one-year optional extens ion of the contract with the Canadian Embassy 

were the " proximate result[s]" of the Respondent' s inactions.321 According to the Claimant, the 

Claimant and the Canad ian Embassy had a good cooperation and the Canadian Embassy could 

have extended the contract for one more year if the Respondent renewed the PSC License in time 

and did not interfere with their contract.322 

418. The C laimant asserts the illegality of the MOF A's interference by informing the Canad ian 

Government that the Claimant's activities were illegal. In the C laimant 's view, such interference 

3 15 

316 

3 17 

3 18 

3 19 

320 

32 1 

322 

Statement of Claim, ~ 224. 

Statement of Claim. 1193, 11 5, 18 1. Notably, the issue of evidence of internal approvals first arose in no 
later than March 2020, but according to the exhibits, the Claimant's fast letter addressing this matter to 
ACAA was dated 26 October 2020. See Letter from O live Group to ACAA in response to ACAA 's letter 
dated 24 October 2020, 26 October 2020 (Exhibit C-11) . The issue of manning cap fees first arose in 
January 2020, but according to the exhibits, the Claimant's first letter addressing this matter to ACAA was 
dated 18 June 2020. See Letter from Olive Group to ACAA re: manning cap restrict ions and fines, 18 June 
2020 (Exhibit C-76). 

Reply, p. 8. 

Statement o f Claim, ~ 177. 

Statement of Claim, 196. 

Statement of Claim, 195. 

Statement of Claim,~ 170. 

Statement of Claim, 1 I 03. 
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amounts to the to11 of "tortious interference with contract,"323 wh ich exists in Afghan legal 

practice despite its origin as a common law concept.324 Fu1ihermore, the C laimant contends that 

such interference was also i I legal pursuant to, inter a/ia, a Sharia principle that "where two pa1iies 

that have a compact and a third party with malicious intent interferes to harm the relationship of 

the parties to the compact, the party has acted wrongfully and is liable to the harmed paiiies.''325 

419. The Claimant adds that in accordance with international agreements, the MO! could not "shut 

down" the C laimant g iven its special duties to provide security services for foreign embassies 

and international institutions . 326 Lastly, the C laimant complains that such interference was 

unreasonable on the bas is that the MO[ "consented to O live Group's continued operations" and 

that " usually there were delays in the renewal of PSC licenses of the Claimant and other PSCs."327 

420. The Respondent argues that it has corresponded in relation to the ANAP Contract to MOl.328 

421. Taking the C laimant' s principal arguments in turn: 

323 

324 

325 

326 

327 

328 

329 

330 

1. The Claimant argues that it was the Respondent's delay to submit evidence of internal 

approvals of the ANAP Contract to the MOl and failure to resolve the issue of manning 

cap fees w ith the MO! that resu lted in the delay in the renewal of the PSC License;329 

to make this argument, the C laimant depends on the ev idence of Mr. Furlong, w ho 

states that the Claimant "brought the issue to ACAA' s attention, but the ACAA 

continuously failed to address the issue."330 This argument was addressed above in the 

section dealing with the manning cap issue, and the Sole Arbitrator determined that the 

Respondent' s tardiness in addressing the MO! did not reach any legal duty that it had 

to the Respondent. T he Claimant points to no evidence other than the bare statement 

Statement of Claim, ~ 230. 

Statement of Claim, ~ 229. 

Statement of Claim, ~~ 23 1-233. The Claimant also points to a Sharia principle of good faith, a principle 
regarding the destruction of property and a principle that it is a crime to provide false information about 
someone, which are enshrined and expanded in Criminal Law of Afghanistan, Official Gazette No. 1260 
(2017), A11s. 6(2), 377 (C LA-19); Afghanistan Criminal Procedures Code, Official Gazette No. 11 32 
(201 3), Art. 6 (CLA-19); Civil Code of Afghanistan, Official Gazette No. 353 ( 1976), Art. 697 (CLA-J 9). 

Statement of Claim, ~ I 02; Witness Statement of Paul Furlong, 28 October 2021, ~ 64 (CWS-1), referring 
to Bilateral Security Agreement between the United States and Afghanistan, other bilateral and multi­
lateral agreements, and the President of Afghanistan 's Presidential Decrees Nos. 62 and 66. See The 
Bridging Strategy for Implementation of Presidential Decree 62 (CLA-6) and Presidential Decree 
Concerning the Authorization of Security Contracts with Private Security Companies, No. 66 (CLA-18). 

Statement of Claim, ~ I 02; Witness Statement of Paul Furlong, 28 October 202 1, ~ 64 (CWS-1 ). 

Respondent's e-mail of2 August 2022. 

Statement o f Claim, ~ 95. 

Witness Statement of Paul Furlong, 28 October 202 1, ~ 57 (CWS-1). 
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made Mr. Furlong. While the C laimant makes legal arguments re lating to duties of 

good faith and fair dealing, there is no evidence that the Respondent acted with an 

intention to harm the C laimant or negligent ly or in breach of contractual duty caus ing 

harm to the C laimant; 

11. The C laimant argues that (i) the de lay in the renewal of the PSC License led to penalties 

in connection with the renewal of work visas in the amount of USO 1,337, 770;331 and 

(ii) the delay in the renewal of the PSC License and the MOFA 's inte1ference with the 

C laimant's contract with the Canadian Embassy caused the Canadian Government not 

to extend the contract with the Claimant for one more year, depriv ing the C laimant of 

revenues in the amount of USO 9,337,628.76.332 Again, no emanation or entity of the 

Government of Afghanistan is a party to th is arbitration save for the Respondent, and 

the evidence points to delays on the pait of the MOI or other Afghanistan Government 

depa1tments. As set out above in the section dea ling with the manning cap issues, the 

Respondent was under no contractual duty to provide an exemption from the manning 

cap issue333 or to guarantee the renewal of the PSC License, and there is no evidence 

that the Respondent acted with an intention to harm the Claimant or neg ligently o r in 

breach of contractual duty causing harm to the Claimant; 

111. The C laimant asse1ts the illegality of the MOFA 's interference by informing the 

Canadian Government that the Claimant' s activities were illega l, saying · such 

interference amounts to the tort of "to1tious interference with contract."334 Again, the 

MOI and the MOF A are not parties to this arbitration, and there is no evidence that the 

Respondent acted with an intention to harm the C laimant o r negligently or in breach of 

contractual duty causing harm to the C laimant in its re lations w ith any other 

Government of Afghan istan department; 

iv. The C laimant argues that the MOI could not "shut down" the C laimant g iven its special 

duties to provide security services for foreign embassies and international institutions 

and that such inte1ference was unreasonable on the basis that t he MOI "consented to 

Statement of Claim, 1226; Spreadsheet re: work visa penalties imposed by Government of Afghanistan on 
Olive Group ( Exhibit C-88). 

Statement o f Claim, 11 I 03, I 05; Witness Statement of Paul Furlong, 28 October 2021 , 11 64, 67 (CWS-
1 ); Amendment No. 13 to Canadian Embassy Contract, pp. 6-7 (Exhibit C-79). 

As noted above at 1 406, the SCC, at c lause 5. 1 state: "The ass istance and exemptions provided to the 
Service Provider are: Not Applicable" meaning the Parties did not negotiate ass istance for the Claimant 
in th is regard. See ANAP Contrnct, sec, c l. 5.1 ( Exhibit C-1 ). 

Statement of Claim, 1230. 
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Olive Group·s conti nued operations."335 As set out above, the MOI is not a party to this 

arbitration, so no order can be made against it; there is no evidence that the Respondent 

acted w ith an intention to harm the C laimant or negligently or in breach of contractual 

duty causing harm to the Claimant in its relations with any other Government of 

Afghanistan department. 

422. In summary, after a thorough rev iew of the evidence of the case, the Sole Arbitrator finds that 

the Respondent d id not breach any legal or contractual duty in relation to the loss by the Claimant 

for a contract with the Government of Canada to provide security services for the Embassy of 

Canada to Afghanistan in Kabul. Claims by the C laimant against the Respondent relating to that 

matter are den ied, and appropriate orders are made below. 

VITI. COSTS AND POST-AW ARD INTEREST 

423. The Claimant requests that the Sole Arbitrator award it all attorney fees, and costs associated 

with these proceedings, includ ing a ll professional and expe1t fees and disbursements, as well as 

the fees of the Arbitral Tribunal.336 The Respondent failed to make any submission with respect 

to this issue. 

A. APPLICABLE R ULES AS TO COSTS 

424. The provisions relevant to the Tribunal 's decision on the matter of costs are to be found in 

Articles 40 to 42 of the lJNCITRAL Ru les. Article 40 of the lJNCITRAL Rules prov ides: 

335 

336 

I. The arbitral tribunal shall fix the costs of arbitration in the final award and, if it deems 
appropriate, in another decision. 

2. The term "costs" includes only: 

(a) The fees of the arbitral tribunal to be stated separately as to each arbitrator and to be 
fixed by the tribunal itself in accordance with article 41 ; 

(b) The reasonable travel and other expenses incuned by die arbitrntors; 

(c) The reasonable costs of expert advice and of other ass istance required by the arbitral 
tribunal; 

(d) The reasonable travel and other expenses of witnesses to the extent such expenses are 
approved by the arbitral tribunal; 

(e) The legal and other costs incurred by the pa11ies in re lation to the arbitration to the 

Statement of Claim,~ I 02; Witness Statement of Pau l Furlong, 28 October 2021 , ~ 64 (CWS-1), referring 
to Bilateral Security Agreement between the United States and Afghanistan, od,er b ilateral and multi­
lateral agreements, and the President of Afghanistan 's Presidential Decrees Nos. 62 and 66. See The 
Bridgi ng Strntegy for Implementation of Presidential Decree 62 (CLA-6); Presidential Decree Concern ing 
the Authorization of Security Contracts with Private Security Companies, No. 66 (CLA-18). 

Statement of Claim, ~ 239(g). 
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extent that the arbitral tribunal detennines that the amount of such costs is reasonable; 

(f) Any fees and expenses of the appointing authority as wel l as the fees and expenses of 
the Secretary-General of the PCA. 

425. The principle govern ing the a llocation of the costs of arbi tration, accord ing to A1ticle 42 of the 

UNCITRAL Ru les, is as fo llows: 

I. The costs of the arbitration shall in principle be borne by the unsuccessful party or 
parties. However, the arbitral tribunal may apportion each of such costs between the parties 
if it detennines that apportionment is reasonable, laking into account the circumstances of 
the case. 

2. The arbitral tribunal shall in the final award or, if it deems appropriate, in any other 
award, determine any amow1t that a party may have to pay to another party as a result of the 
decision on allocation of costs. 

B. COSTS OF THE SOLE ARBITRATOR AND THE P CA 

426. In accordance with Attic le 43 of the UNC ITRAL Ru les, a tribunal may request the parties to 

make deposits in equal shares as advances for the costs of arbitration. The deposit called by the 

Tribunal was in a total amount of AED 436,875, comprising: 

1. An init ial deposit of AED 91,250, which was fully paid by the Claimant; 

11. A supplementary deposit of AED 200,000 paid the Cla imant; and 

111. A supplementary depos it of AED 145,625 paid by the Respondent. 

427. T he fees in these proceedings of Mr. V ictor P. Leginsky, the Sole Arbitrator, amount to AED 

291,952.39. Flis travel and other expenses amount to AED 4, 11 4.45. 

428. Pursuant to Section 9 of Procedural Order No. I, the PCA was designated to serve as Registry in 

these proceedings. The PCA's fees and expenses amount to AED 119,040. 

429. Other arbitration expenses include: 

1. Court Reporting: AED 9,768.59 

11. Telecommunication: AED 2,448 .3 1 

111. Disbursements to the law fi rm reta ined by the So le Arbitrator regarding the setting of 

the time for the final award: AED 4,568.25 

iv. Other costs ( incl. bank fees, currency translat ion variances, printing and supplies, 

courier, IT/ AV support): AED 4,983.0 1 
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430. Based on the above figures, the costs comprising the items covered in Article 40(a) to (c) of the 

UNCITRAL Ru les, total AED 436,875. After payment of these costs from the deposit, there is 

no unexpended ba lance to be returned in accordance w ith Artic le 43(5) of the UNCITRAL Rules. 

C. ALLOCATION OF THE COSTS OF THE ARBITRATION 

1. The Claimant's Position 

431. By e-mai l dated 27 October 2023 , the C laimant requested its legal and other costs (Article 

40(2)(e) of the UNC ITRAL Rules), setting them out as fo llows: 

Arbitration counsel fees $741,971.71 Statement of Invoices attached 
Arbitration counsel current fees $5,42 I Not yet invoiced 
UAE court counsel fees AED 45,790.50 Attached 
Payments to PCA AED 29 1,250 Confirmed by PCA on record 
PCA administrative fee EUR 3,000 Confirmed by PCA on record 

2. The Respondent's Position 

432. T he Respondent did not provide a submission or evidence in respect of its costs or in respect of 

the C laimant' s c la ims for costs. 

3. Decision 

433. The C la imant provided evidence of its lega l and other costs in a form satisfactory to the So le 

Arbitrator. Futther, the Sole Arbitrator finds the amounts of the Claimant' s legal and other costs 

to be reasonable, in accordance w ith Article 40(2)(e) of the UNCITRAL Rules. 

434. Under Attic le 42(1) of the UNC lTRAL Ru les, "T he costs of the a rbitration sha ll in principle be 

borne by the unsuccessful party or parties." T he Sole Arbitrator fo llows this rule taking into 

account certain salient factors such as conduct of the Patt ies and the ir re lative efficiency. 

435. As was stated by Jeffrey Waincymer in Procedure and Evidence in international Arbitration in 

re latio n to thi s rule: 

The notion of costs fol lowing the event traditionally means that if a party wins as to part, it 
should obtain its entire costs unless the amount awarded was de minim is, trivial or nominal, 
although that is not a uniformly held view. Most domestic jurisdictions follow the loser-pays 
principle with the clear exception being the US [ ... ].337 

436. As Mr. Waincymer stated in re lation to the consideration of the conduct of the Patt ies in regard 

to its effect on a costs determination: 

337 Jeffrey Waincymer, Procedure and Evidence in International Arbitration, Kluwer Law International, 
2012, ~ 15.7.1 (p. 12 17). 
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Examples of conduct by the parties that might lead to adverse costs awards include fai lure 
to comply with deadlines requiring follow-up communications and amendments to 
timetables, late deli very of materials requiring postponement of the hearing, failure to 
produce documents when required, non-appearance without notice, fa ilure to agree or sign 
reasonable terms of reference, and waste-fu lly revisiting matters already decided by the 
tribunal [ ... ].338 

437. The Respondent in this case, despite being properly notified, refu sed to full y take pa,1 in the 

arbitration. ft continually asked for extens ions of t ime, especially in the reta ining of outs ide 

counsel. Once it fina lly retained outside counsel, it did not provide any evidence that such retainer 

could not have been accomplished much earlier in the proceeding. As well, it did not provide its 

plead ings or other written submiss ions in accordance w ith the timetable or the d irections and 

orders of the Sole Arbitrator. This resulted in a delay of proceedings and extra costs, to the 

detriment of the C laimant. 

438. The Claimant was largely successful in its claims. The only claims it was not successful on was 

its claims related to the manning cap issue and the claim for compensation in re lation to its loss 

of a contract with the Government of Canada to provide security services for the Embassy of 

Canada. 

439. The Sole Arbitrator has the power and authority to award the arbitration costs and legal fees and 

disbursements, and g iven the success of the C la imant and the conduct of the Respondent, the 

Tribunal grants the full costs as sought by the Claimant in the amounts as set out in the order 

below. 

D. POST-AWARD INTEREST 

440. T he C laimant claimed post-award interest on the sum of US $9, 185,452.47, the amount it was 

not pa id for the fina l nine months of the ANAP Contract.339 

441 . T he Claimant also requested ( i) an award of " not less than" the various amounts c laimed; and 

a lso (ii ) that the sole arbitrator " [g]rant such other and fu11her relief that the Arb itral Tribunal 

deems just and proper under the circumstances."340 

338 

3'.19 

340 

Jeffrey Waincymer, Procedure and Evidence in lmernational Arbitration, Kluwer Law International, 
20 12, 1 15.9.4,(p. 1224). 

Statement of Claim, 1 138. 

Statement of Claim, 1239. 
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442. The Sole Arbitrator is of the considered view that post-award interest should be awarded as 

clai med to act as an incentive on the paying palty to pay the amounts that have been ordered to 

be paid by it. 

443. The Sole Arbi trator therefore considers that the Claimant has requested post-award interest on 

all amounts claims by use of the phraseology "at least" in making its claims for ce1t ain amounts, 

and in allowing the Sole Arbitrator to award such other and fu1ther relief that he deems just and 

proper under the circumstances. 

444. The Sole Arbitrator therefore orders that post-award simple interest at the rate of 3% per annum 

be paid on a ll of the ordered sums, and an appropriate order is made below. 

IX. DISPOSITIVE 

445. Having fully considered the Parties' written and oral subm issions, and the evidence and legal 

authorities to which they have referred, the Sole Arbitrator issues the fo llowing decision in thi s 

final award . 

446. The Sole Arbitrator hereby declares and orders as fo llows: 

1. The Afghanistan Civil Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, shall pay to Olive Group FZ LLC, Claimant, the sum of USD 

1,280,967.55, monies wrongfully withheld from the Claimant as penalties. 

11. The Afghanistan Civil Aviation Authori ty, Government of Jslamic Republic of 

Afghanistan, Respondent, shall pay to Olive Group FZ LLC, Claimant, the sum ofUSD 

99,9 16.55 as interest on the monies wrongfully withheld as penalties, due as at 31 May 

2022. 

111. The Afghanistan Civil Aviation Authority, Government of Islamic Republic of 

Afghan istan, Respondent, shall pay to Olive Group FZ LLC, Claimant, the sum of USO 

USO 57,380.34 as simple interest on USO 1,280,967.55, the monies wrongfully 

withheld as penalties, from I June 2022 to the date of this final award, 28 November 

2023. 

iv. The Afghanistan Civil Av iation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, shall pay to Olive Group FZ LLC, Claimant, the sum of USO 

2.755,635 .74. monies wrongfull y withheld from the Claimant as retention. 
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v. The Afghani stan Civil Av iation Authority, Government of Is lamic Republic of 

Afghanistan, Respondent, sha ll pay to O live Group FZ LLC, C laimant, the sum of USO 

225,358. 12 as s imple interest on the amount owing, USO 2,755,635.74, at the rate of 

3% per annum from 8 March 2021 to the date of this final award, 28 November 2023 . 

v1. The Afghanistan C ivi l Av iation Authority, Government of Is lam ic Republic of 

Afghanistan, Respondent, sha ll pay to O li ve Group FZ LLC the sum of USO 67,854.98 

as interest calcu lated at a rate of 3% per annum s imple interest due to the Respondent ' s 

delay in repaying the Performance Guarantee to the C laimant. 

v ii . The Afghanistan Civi l Aviation Authority, Government of Is lamic Republic of 

Afghanistan, Respondent, sha ll pay to O live Group FZ LLC the sum of USO 

9, 185,452.47, being the amount that the C laimant is owed under the ANAP Contract 

for the unpa id nine-month final po1tion thereof. 

v111. The Afghanistan C ivil Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, shall pay to O live Group FZ LLC the sum of USD 

280,243.08 as interest on USD 9, 185,452.47, the unpaid nine-month final po1tion of 

the ANAP Contract, due as at 3 l May 2022. 

1x. The Afghanistan Civ il Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, shall pay to Olive Group FZ LLC, C laimant, the sum of USO 

411 ,457.94 as simple interest on USO 9,185,452.47, the unpaid nine-month final 

portion of the ANAP Contract, from I June 2022 to the date of this final award, 28 

November 2023. 

x. The Afghanistan C ivil Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, shall bear the arbitration costs in the sum of AEO 436,875 

(Artic le 40(2)(a)-(c) of the UNCITRAL Rules), as fixed in this final award, and, thus, 

shall pay to O live Group FZ LLC, Claimant, the sum AEO 291,250, corresponding to 

the portion of these costs borne from the C laimant 's share of the depos its paid by it to 

the PCA. 

x 1. The Afghanistan Civil Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, sha ll pay to O live Group FZ LLC, C la imant, the amounts of 

USD 747,392.71, AEO 337,040.50 and EUR 3,000 as the Claimant's legal and other 

costs under Article 40(2)(e) of the UNCITRAL Rules. 
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x 11. The Afghanistan C ivi l Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent, shall pay to Olive Group fZ LLC, C laimant, simple interest 

at the rate of 3% per annum on all of the a.mounts as ordered to be paid at paragraphs 

446(i), 446(ii), 446(iii), 446(iv), 446(v), 446(vi,) 446(v ii), 446(vi ii), 446( ix), 446(x) 

and 446(xi) from 28 December 2023 until full payment is made, as post-award interest. 

x111. The Sole Arbitrator he reby dismisses a ll other cla ims made by or against the 

Afghanistan C ivil Aviation Authority, Government of Islamic Republic of 

Afghanistan, Respondent or O live Group FZ LLC, C laimant, specifically, but without 

derogating from the generality of this dismissal: 

a) any c laims made by the C laimant against the Respondent in respect of manning 

cap fees; or 

b) any claims in relation to a contract w ith the Government of Canada to provide 

securi ty services for the Embassy of Canada to Afghanistan in Kabul. 

(signature page follows) 



Case 1:24-cv-02170   Document 1-2   Filed 07/24/24   Page 109 of 109

Place of Arbitration: Dubai, United Arab Emirates 

Signed, this 28th day ofNovember 2023. 
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(Sole Arbit tor) 
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