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investigate the transfer and installation of the equipment included in the contract.” As argued
by the Claimant, the setting up of this committee would have predated the signing of the ANAP

Contract by a number of months.

The Respondent goes on to allege, in respect of penalties, that “[a]s a result of the investigation,
the committee found that the Claimant failed to transfer and install the equipment and devices
listed in Appendix (F1) according to the terms of the ANAP Contract, and the company has been
delayed for 147 days in the transfer and installation of tools and equipment.” Again, that alleged
committee could not have been operating prior to the signing of the ANAP Contract. There is
also no evidence of such a decree, nor are there communications citing such a decree or referring

to the investigations or findings of the alleged committee.

The Claimant has argued, pursuant to the ANAP Contract and Afghan laws, the penalties were
valid only if the Parties agreed on the penalties, but the Claimant never agreed to such penalties 2%
There is no evidence that there was agreement to any penalties save for the ones mentioned
above,?® which are contractual but bear no resemblance to the allegations of the Respondent of

penalties flowing from the investigations of a committee mandated under a decree.

Also, if the contractual penalties were levied pursuant to [tem 29, there would have been evidence
of delay within the first five months of the performance of the ANAP Contract. The Respondent
argues that there were 147 days of delay, which amounts to approximately the full five months,
and that there was a list of tools and equipment upon which the penalty was levied.?” However,
there is no evidence of which specific tool or tools or pieces of equipment were delayed, for how
long each was delayed, or how the “transfer and installation™ of such tools and/or pieces of
equipment created a delay for the Respondent. Further on that point, there is no evidence as to,

if there were such delays, how such delays were the fault of the Claimant.

It is clear from the documents in evidence that the Claimant had made efforts to demonstrate to

the Respondent that the penalties were levied in error. For example, the minutes of a meeting

Respondent’s e-mail of 2 August 2022,
Reply, pp. 3-4.
ANAP Contract, Statement of Work (SOW) & Terms of Reference, Item 29 (Exhibit C-1).

Respondent’s e-mail of 2 August 2022, The Respondent argues that “[147]days of delay have been
calculated, first, according to paragraph 1, 3 and 7 of the terms of the contract from the general sum of the
contract and the calculated penalty is 0.1 percent per day. Secondly, according to article (29) of the contract,
the sum of 0.5 percent of the list of tools and equipment penalty has been measured and calculated for the
delay per day.” While “paragraph 1, 3 and 7 of the terms of the contract” seems to refer to Clause 3.7.1 of
the SCC, there is no Article 29 in the ANAP Contract.
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Cc: Paul Furlong <Paul.Furlong(@constellis.com>

Subject: Re: [External|Re: Importani: OG Retentions owed
Good Morning Mr. Kelvin,

H.E Wafayezada told about meeting and instructed me to shear the letter that ACAA send
to Palace Procurement Office with him, | already send copy of the letter, he will follow it
with palace to have reply soon.

Regards, Afghanistan Civil Aviation Authority M. Farhad Pirzad Acting Avsec Director

On Wednesday, March 10, 2021, 07:48:06 AM GMT+4:30, Kelvin Windsor

<kelvin.windsor@constellis.com> wrote;

Good morning Mr Farhad,

Enayat Qasimi met with the DG last week and the DG promised either the PG or retentions
would be resolved this week; would you kindly update me and what is the plan for addressing
with urgency.

325. The last e-mail provided with respect to retention, dated 29 April 2021, showed that the

326.

327.

328.

Respondent was still proposing meetings with respect to return of the retention:

From: farhad pirzad <farhad_przd@yahoo.com>

Reply to: farhad pirzad <farhad_przd@yahoo.com>
Date: Thursday, 29 April 2021 at 09:25

To: Kelvin Windsor <Kelvin.Windsor@constellis.com>, Paul Furlong

<Paul.Furlong{@constellis.com>

Subject: Re: [External]Re: Important: OG Retentions owed
Good Morning Mr. Paul,

Hope be fine, i followed the guarantee once again with procurement office on Tuesday and
waiting for response, about retention i suggest to have a meeting next week for discussion.

Regards, M. Farhad Pirzad Acting Avsec Director Afghanistan Civil Aviation Authority

The notable feature in all of these e-mails is that at no point did the Respondent say that the

retention was authorized, or properly withheld, or attempt to justify the retaining of the funds.

Based on the documentary evidence and the witness testimony, the Sole Arbitrator finds that the
Claimant did not fail to hand over 131 items at the end of the ANAP Contract. The Sole Arbitrator
also finds that there was no legal or contractual basis for the retention withheld by the

Respondent.

The Sole Arbitrator therefore further finds that the amounts deducted from the Claimant mvoices,
$2,755,635.74, which were styled “retention,” were actually monies wrongfully withheld from
the Claimant. Therefore, those monies should be returned to the Claimant and an order to that

effect is granted below.
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356. Article 28(1)(b) of the Afghanistan Procurement Law No. 1223 (17 September 2016) states:

Contract performance guarantee is required o secure contractors obligation in the contract,
and its type, validity period and amount shall be set in the bidding documents or request for
proposal. This guarantee will be returned after the contractual obligations of the contractor
are met.>’

357. Article 29(1) of that Law further states that, “Securitics mentioned in article 28 of this law, will

358.

359,

be returned according to the conditions set forth in bidding documents, request for proposal and

4473

the contract.”**® This is clarified by Rule 78(8) of the Afghanistan Procurement Procedures:
“Performance Guarantee shall be returned to the contractor after completion of the procurement
by the contractor and issuance of certificate of completion by the [government procuring]

agency.”*"

The Government of Afghanistan, Civil Aviation Authority, by letter of 17 December 2020,
released the Claimant of all responsibility and liability pursuant to its Contract with the
Respondent as at 4 November 2020.2% The SCC, at Clause 3.8 states: “The performance Security
shall be valid until a date twenty-eight (28) days from the Completion Date of the Contract.”%!
As the ANAP Contract was completed as at 4 November 2020, the PG was returnable on 2
December 2020.

However, according to the Claimant, the Respondent failed to take the necessary action to cause
AIB to release the Performance Guarantee despite the Claimant’s multiple requests.?*? As a
result, says the Claimant, it was not until 5 October 2021 that the Claimant received its
Performance Guarantee back in the amount of USD 2,689,158.29.%%* The Claimant argues that it

is thus entitled to damages on such delay.?** The Claimant relies on Article 735(1) of the

Arts. 28-29 (CLA-10); Afghanistan Rules of Procurement Procedures Circular No. NPA/C08/1395, 16
July 2016, Rule 78(8) (CLA-11).

Afghanistan Procurement Law Official Gazette No, 1223, 17 September 2016, Arts. 28-29 (CLA-10).
Afghanistan Procurement Law Official Gazette No, 1223, 17 September 2016, Arts. 28-29 (CLA-10).

Afghanistan Rules of Procurement Procedures Circular No, NPA/C08/1395, 16 July 2016, Rule 78(8)
(CLA-11).

Letter from ACAA to Olive Group certifying that Olive Group has fulfilled its contractual obligations and
transfer of responsibilities, 17 December 2020 {Exhibit C-73).

ANAP Contract, SCC, cl. 3.8 (Exhibit C-1), referring to the Performance Guarantee.

Statement of Claim, Y 185; Witness Statement of Paul Furlong, 28 October 2021, 9 113 (CWS-1).
Statement of Claim, Y 189; Witness Statement of Paul Furlong, 28 October 2021, 9 115 (CWS-1).
Statement of Claim, § 190.
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To (Hive Group FZ-LLC!

i security services for four internationad airports,
SACANSGE/NCS/1BBY/ICR, was contracted on 4
wiation Authority (ACAA) and Olive Group {or
416,547,

Prestdential order number 7406 d Z11/1398 {16 Pebruary 20207 instructed
evaluating continuance or termination #f the contract for aviation security services with
Olive Group, including comprehensive aidit and inspection of the performance of Olive
Group as well 2 prexentatien of 2 sigter plan for the management of Hamid Karzai
interaational Airpart (including survey 5f the corrent situation, presentation of
recommendatrions for the managemeniof the alrport, and the ACAA's constructive
recommendations),

As you are aware, the contract for avs
with contract identification number']
Aupnst 2018 between Alghaniztan
three years with a total price of 133]

e

To carry vut the Presidential order, vin 1% Aprik 2020, the ACAA sent a report titled the
Proposal of the ACAA on Aviation Secisily Services and the Qlive Group Contract to the
NPA, whichin turn forwarded it futh The KPC, inits Resolution number 4137 dated
2970271399 {18 May 20280, lisstrugted 1o farward the report to the High Econemic
Coancil. E

Eventuaily, High Council for Rule of L;ﬁ% decided to antend and reduce the period of
contract by 25%, which the ACAA véparicd to NPC on 07/05/1399 (26 July 2020) for
approval. :

It {s notewortiy to mention that the talz amount for the 25% reducton in the period of

contract equals USD 9,105 45247

You are hereby informed of the decisign to express your remarks on the matter as soon as
possible. :
Respectfully,

Dr. Mohammad Qusim Wafayizatis
General Director of the ACAA

As this letter called on the Claimant to express its remarks on the matter of the 25% reduction in
the period of the contract, the Claimant, by letter dated 22 August 2020, rejected the reduction of

terin and set out the context of the then current relationship between the Parties as follows:

Referring to your letter number 168/111. dated 25/5/1399, please be advised that Olive
Group hereby respectfully rejects ACAA’s proposal to reduce the term of Contract
NPA/ACAA/IG6/NCS-1889/ICB, Afghanistan National Airports Project Contract, by 25%.
Olive Group and ACAA are required to comply with the terms of the Contract, which is
valid until August 4, 2021. ACAA has repeatedly breached the terms of the Contract and
Olive Group has recently issued a Notice of Termination in accordance with Article 2.6 of
the Contract, which termination will take effect on September 15, 2020. Unless ACAA
performs its obligations and addresses all the outstanding issues through a mutually
acceptable Settiement Agreement, Olive Group will stand by its notice of termination.?”

Termination of its own due to certain alleged breaches of the ANAP Contract by the Respondent.
The initial Notice of Termination was dated 13 June 2020 and referred to regular breaches of

Article 6.5 of the Contract, not paying invoices in a timely fashion.

279

Letter from Olive Group to ACAA rejecting ACAA’s proposal, 22 August 2020 (Exhibit C-61).
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