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. INTRODUCTION

1.  This claim should never have been brought. It is born out of Windstream Energy LLC’ s
(“Windstream?” o dissatisthction with’ tha compensatioll it received in the
Windstreaml v. CanadaAward ( “ t h e ,Anddts refusa) to accept that the Award brought

finality to the dispute. The Claimant is wrong that the Award did not fully compensate its losses

simply because its Feed-i n Tar i ff Contract (“FIT Contract?”)
December 2016, when the final Award was made public. The Claimant cannot re-litigate issues
finally decided between the parties. The CIl ai
premised on the baseless claim that Ontario had an obligation under the North American Free Trade

Agr eeme nt toUnlNchdt dieAtd vilue in its FIT Contract, should not be considered.

2. Over 10 years ago, the Claimant submitted a Notice of Intent to Submit a Claim to Arbitration

under NAFTA Chapter Eleven with respect to th
of a moratorium on offshore wind development in February 2011. In the arbitration that followed,

the Claimant challenged its 1inability to devel
continued failure of Ontario to complete the science necessary to lift the moratorium breached

NAFTA Article 1105 (Minimum Standard of Treatment) and Article 1110 (Expropriation), rendering

its investment in Canada worthless as of May 4, 2012. That was the date by which the Claimant could

no longer obtain financing to develop its Project because it could not meet its Milestone Date of
Commercial Op e rpartiioorn t(o“ MCh@D”[)ndependent El ect 1
being in a position to terminate the FIT Contract pursuant to section 10.1(g) as of May 4, 2017.

3. After four years of litigation, the Windstream lribunal determined that the moratorium on

offshore wind development did not breach the NAFTA. Instead, it found that the wrongful act was
Ontario’ s failure to address the 1legal and ¢
immediately after the 1mposition of the morat
failure to bring clarity to the regulatory uncertainty surrounding the development of the Project within

a reasonable period of time after the moratorium was found to be a breach of Article 1105. The

Claimant was awarded CAD 25 million based on a fairmarketva 1l ue ( “FMV” ) of it s

a market comparables approach to valuation.
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4. Now, over 10 years since the announcement of the moratorium, the Claimant again brings an
Article 1105 and 1110 claim. It challenges a collection of Ontario measures that allegedly rendered
its already valueless FIT Contract worthless for a second time, on the flawed premise that Ontario
had a responsibility to create value in the FIT Contract. In its attempt to relitigate the same facts and
issues that were raised before the Windstream lItribunal, using the same damages experts and
valuation of damages, the Claimant has ¢
dispute was conclusively resolved by the Windstream tribunal. The passage of time does not render
Ontario’s actions wrongful a second ti me

This is true even though the IESO made a decision to terminate the FIT Contract, in accordance with
its terms, on February 20, 2018. There is nothing new here. The Claimant may be unsatisfied that it
was not awarded the damages it claimed in Windstream Ibut its quest for a consolation prize must

be dismissed.

2

harac

such

5. There i1is no dispute that the Claimant’ s 201

no value as of May 2012, remained in force on December 6, 2016, when the final Award was made
public. The arbitration did not, and indeed could not have changed the status of the FIT Contract
under Ontario law. The Claimant is wrong that the Award created an obligation on Ontario to help
the Claimant realize, unlock or create value in its FIT Contract. The terms of the FIT Contract, which
arose out of a standard offer program, did not contemplate such renegotiation. The Windstream |
Award did not and could not order i1t and

breach Articles 1105 or 1110 of NAFTA Chapter Eleven.

6.  The IESO (formerly the OPA) wa s t he counterparty to

Ontario. It acts independently from Ontario in the administration of energy procurement contracts,
including FIT contracts. The terms and project risks that the Claimant accepted in the standard form
FIT Contract of May 4, 2010, are clear.

section 2.5 wherein the Claimant agreed to bring its offshore wind project into commercial operation
in a timely manner, by the MCOD of May 4, 2015. Its failure to do so could result in the forfeiture
of its security deposit. The FIT Contract also included force majeureprovisions, which relieved a
party from performing or complying with its obligations, including reaching MCOD, for the duration

of a force majeureevent beyond its reasonable control. Also, section 10.1(g) allowed either the

Ont :

t he (

The s ¢
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Claimant or the IESO to unilaterally terminate the FIT Contract if force majeure a us ed t he Pr

commercial operation to be delayed by more than 24 months past its MCOD of May 4, 2015.

7.  Moreover, the FIT Contract provided no guarantee from the IESO that the Project would
receive a notice to proceed; the Claimant was responsible for obtaining all the necessary approvals
and permits prior to commencing construction. Nor did it provide for any guarantees with respect to
approvals or permits required from third parties, such as Ontario or the federal government. The FIT

2

Contract left the assessment of the Project’ s

8.  The Windstream Award addressedOnt ari o’s decision to place a
but it also considered the f ac tforcemageurstitukfor C1 a i
more than six years due to 1ts failure to obt
inability to access the Project site to conduct wind assessments and permitting work, not the
moratorium, was the basis on which the Claimant invoked force majeure By t he Awar d’
the force majeurevent, which commenced on November 22, 2010, had resulted in the Project having

been delayed more than 19 months past its MCOD. The IESO would therefore be in a position to

exercise the right to terminate the FIT Contract just five months later, on May 5, 2017.

99 By the Claimant’s own admission, any abilif
making the FIT Contract valueless — a point the Windstream ltribunal accepted, awarding the

Claimant CAD 25 million to make it whole. The tribunal arrived at this amount after assessing the

FMV of the Claimant’s i1investment (CAD 31 mil]l
(its CAD 6 million security deposit). Although it recognized that the FIT Contract was still in force,

it had no value, so it made no further adjustments.

10. When the Award was released on December 6, 2016, the FIT Contract was in extended force
majeure,there was no process for the Project to obtain necessary site access, the moratorium had
been in place for almost six years, the scientific research needed to lift the moratorium was
unfinished, and there was no regulatory framework to approve an offshore wind project. It is in this
context that the Claimant now argues that the Windstream Award opened the door to unlocking or
realizing additional value of its FIT Contract, and that the failure of Ontario to make this happen

allegedly resulted in a breach of Articles 1105 and 1110 of the NAFTA. The Windstream Award
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did not impose an obligation on Ontario to direct the IESO to renegotiate and reactivate the FIT
Contract or face future damages. A NAFTA Chapter Eleven tribunal has no such power. The
Windstream ltribunal merely indicated that renegotiation and reactivation was an option, not an
obligation. Another option, also identified by the tribunal, was the termination of the FIT Contract

by the IESO in accordance with applicable law, i.e. when the right arose in May 2017.

1. Canada’s RejoinderCMemmantl s addgue masfadléws.t A s d
First, the claim is barred by the doctrine of res judicataand is therefore inadmissible. The Claimant
attempts to artificially separate conduct that continued after the Windstream Award from the same
conduct that occurred prior to the Award, which, once analyzed, demonstrates that the Claimant
advances the same cause of action as it did in Windstream.lIt also advances the same relief it sought

in Windstreanl, even using the same method of valuation.

12.  Further, the Claimant is barred from relitigating several determinations of the Windstream |

Award on the ground of collateral estoppel. This includesthet r i bunal s decision
and continued application of the moratorium on offshore wind development. It also includes findings

with respect to the contractual limbo in the period following the imposition of the moratorium
resulting from Ontarioc> s repudiation of the promises 1t m
frozen and not cancelled. Finally, it includes several determinations relating to the valuation of the

Claimant’s Project at a FMV of C Allon@vHichmheld 1 i o n,

was a substantial amount when compared to the overall investment), and the FIT Contract at zero.

13.  Second, the Claimant has still not established that the Tribunal has jurisdiction ratione temporis
over the alleged breach. The Claimant’ sffort to repackage pre-Award measures outside the
limitation period with the post-Award FIT Contract termination and label them a continuing or
composite breach must fail. It does not change the date when the Claimant became aware of the

essence of its claim, which was well before the critical date of December 22, 2017.

14. Third, even if the Tribunal finds that the claims are admissible and that it has jurisdiction, the
Claimant has failed to prove that the challenged measures breach the NAFTA. In addition to
presenting an incorrect test for the application of Article 1105, the Claimant has not pointed to any

evidence that could support a finding of violation of the customary international law minimum
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standard of treatment. Instead, its claim rests on the unfounded assertion that, after the Windstream

l[Awar d, Ontario was required to intervene 1n
enterprise and the IESO and to instruct the IESO to renegotiate the terms of the FIT Contract.

However, the FIT Contract was a standard offer contract with rights and obligations on both the
Claimant’s enterprise and the ITESO, including
The fact t hat Ontario did not intervene 1in
termination right, resulting in the termination of the FIT Contract effective February 18, 2020, did

not breach the NAFTA. To the contrary, the evidence, including the Witness Statement of Mr.

Andrew Teliszewsky, Chief of Staff to the Ontario Minister of Energy from 2013 to 2018, shows that

b

Ontario’s actions cannot be considered “arbit

15. The Claimant’s Article 1110 claim is equal!l
presumption — wholly unsupported by the record — that Ontario had an obligation to intervene and
create value in the FIT Contract after the Windstream IAward. There is no evidence to support the
contention that Ontario was required to intervene to turn the FIT Contract that was at risk of
termination into a vested right to build and operate an offshore wind farm — or that its failure to
intervene amounted to an expropriation. NAFTA Article 1110 did not require Ontario to create new
value in an investment that had been rendered worthless, for which the Claimant was made whole

again and has since had its CAD 6 million security deposit returned to it.

16. Lastly, with respect to damages, even 1f th
obligations, the Claimant did not suffer any losses as a result of that breach. The Claimant has failed

to show that the termination of its FIT Contract caused it any loss, separate and distinct from that

awarded inthe Windstreamh r bi t rat i on. The Claimant cannot d
on the exact same assumptions used in its Windstream ldamages calculation. Further, there is no
evidence that the CIlaimantWindstramBwec d. i *bheec@baeart
position that its investment increased by nearly 900 percent despite it being in the same state of
development as in 2016 defies reason. It has not demonstrated that its investment, which was already

valueless as of the Award, could suffer further damages.

172 In addition, even 1f 1t coul d dipcountedeashfloavu s a t i

( “ D C Endlypis must be rejected. No authority exists, in the jurisprudence or in real-world
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experience, that supports a DCF valuation of a non-operating offshore wind farm in the early stages
of development, let alone one with the level of uncertainty associated with the Project. Further, the
Claimant s mar ket plcoanpsar abhl ei napphkypprs ate e mp
contingent revenue stream under the FIT Contr
which would have 1impacted 1its value on the 1

demonstrates, when the correct market comparables approach is applied, the only possible conclusion

is that the Claimant is not entitled to any damages.

18. Today, after having been awarded damages that made it whole, the Claimant argues that
NAFTA Chapter Eleven still requires Ontario to renegotiate and reactivate the since terminated FIT
Contract or pay further damages. The Claimant has now submitted 947 pages of written argument,
3,673 pages of expert testimony, 291 pages of witness testimony and over 2,800 documents as
exhibits in this arbitration and in Windstream .I The length of the record does not make it more
convincing. The Claimant has failed to establish the jurisdiction of the Tribunal, make admissible
claims, show that Canada has breached any obligation under NAFTA Chapter Eleven, or justify any

entitlement to additional damages.

.  THE CLAIMANT HAS FAILED TO DEMONSTRATE THAT ITS CLAIM IS
ADMI SSI BLE AND WI THI N THE TRIBUNALOGS JURSI

19. The Claimant argues that the measures at issue in this arbitration all arose after the Windstream
| arbitration.” It argues that Articles 1105 and 1110 of the NAFTA were breached by the failure of
Ontario to lift the moratorium and its continued application to the Project, and the failure of Ontario
to direct the IESO toamendthe C1 a i ma nt ° s . AFdrébult, @ argues, ntsaclairh is properly
before this Tribunal. The Claimant is incorrect. When the facts are properly presented, they
demonstrate that the claim is barred by the doctrines of res judicataor collateral estoppel and that it

fallsout si de t he Tr fatonedemporiss j uri sdiction

20. As Canada demonstrates below, the Claimant is wrong that its claim is not barred by the
doctrine of res judicata Its claim involves the same cause of action and the same relief as its prior

2

claim before the Windstreamt r i bunal . The Claimant’ s attempt

2WindstreamIFC| ai mant’' s REI® y Memori al
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by artificially separating Ontario’ pre- and post-Award conduct must be rejected as inadmissible.
Further, the Claimant has not argued that the termination of the FIT Contract itself is a stand-alone
cause of action. As such, even if the termination decision is not barred by the doctrine of res judicata

the Tribunal remains without jurisdiction to assess the legality of that action alone under the NAFTA.

2. Further, even if the Claimant’ s resnjudicatag c 1 ai
is estopped from relitigating the determinations made by the Windstream tribunal. This includes the
Windstreamk r i bunal s findings on the continued 1im
and i1its effects on the Claimant’ s investment
having been frozen, reactivated or insulated from termination on the b a s 1 s of Ontari

promises. Lastly, it includes findings that go to both the valuation methodology that was appropriate

for the Project as it existed in 2016, and the quantum of damages owed.

22. Finally, measures taken prior to and continuing after the Windstream lAward, even when
combined with the termination of the FIT Contract, d o n ot render the Cl ai ma
the evidence demonstrates, except for the FIT Contract termination, every measure going to the
breach alleged by the Claimant was known to it prior to the Windstream Award. The fact that the
breach found in Windstream has continuing effects past the critical date of December 22,2017, does
not make the Cl ainancordancé with NAFBA1Anticles i1 @)land 1117(2).
Further, packaging these measures, which are outside the limitation period, together with the FIT
Contract termination and labelling them a continuing or composite breach, does not change the date
when the Claimant knew, or should have known, of the alleged breach and loss or damage arising
outofthatbreach. Th e Cl ai mant was awar ¢wellteforethe eriticil date.s € n ¢ e

As such, its claim must be dismissed for want of jurisdiction.

3 Windstream Energy, LLC v. Government of Canada(I)NC1 TR AL ) ReplyaMemvaiah, 14 Asugust 2023
( Windstream IFCI ai mant ' s Rgigd4y Memor i al

4 RL-138, Spence International Investments, LLC, Berkowitz, et al. v. Republic of Cost@URICHTRAL) Corrected
Interim Award, 30 May 2017 ( Spence- Corrected Interim Award )] 299.

7
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A. The Claimant’s ClRe$JudicatAre Barred by
1. The Issue of Burden

23, Canada’s admissibility challeng prevetharitthasd i s t i
satisfied the conditions precedent t 0°Anp mme n «
objection raised by Canada does not absolve the Claimant from that burden.® While the Claimant
appears to agree that 1t 1s the Claimant’ s bu
Articles 1116(2) and 1117(2) with respect to the limitation period, the Claimant also states that
“Canada bears t hngthdrequirdnents of 6ef judicata callbteral estdppel and
abuse of pr oc eTheonlygurisprudence theClaimanttreli€s on for this argument is
Chevron I® However, that case did not discuss the doctrine of res judicataand is of no assistance to
this Tribunal. In any event, as the Mobil 1l tribunal explained, since what is at issue is a question of
law, not evidence, it is not helpful to think in terms of burden of proof.” With this in mind, and when

the doctrine of res judicatais applied correctly, it results in the inadmissibility of the claim.

2. The Legal Standard

24. For both res judicataand collateral estoppel, the question for the Tribunal is whether the matter
at issue was “de f\Windsttreamvitblingl.! The dispobitiondis’ resljuglicata, h e

> Windstream Energy, LLC v. Government of Canadg Iy NCI TRAL) Canada’s Request for
Objecting to JurisdictionWihadstkamAld@anadd'i $i Regueégat Maheor 2E
Memorial Objecting to Jurisdiction and Admissibility]q 92-95.

¢ CL-192, President Allende Foundation, Victor Pey Casado and Coral Pey Grebe v. Republic of (DRI#TRAL,
PCA Case No. 2017-30) Award (November 28, 2019), § 264; RL-053, Tulip Real Estate and Development Netherlands
B.V. v. Republic of TurkgyCSID Case No. ARB/11/28) Decision on Bifurcated Jurisdictional Issue, 5 March 2013, q

48.

7Windstream IFC| ai mant

s RIWp/Bapd 18@e mor i al
8WindstreamIFC| ai mant’' s Rl v Memori al

 RL-110, Mobil Investments Canada v. Cangd@SID Case No. ARB/15/6) Decision on Jurisdiction and Admissibility,
13 July 2018, 9§ 137.

10 RL-201, Polish Postal Service in DanzigPClJ, Ser. B, No. 11) 16 May 1925, pp. 28-30; CL-192, President Allende
Foundation, Victor Pey Casado and Coral Pey Grebe v. Republic of @NEITRAL, PCA Case No. 2017-30) Award
(November 28, 2019), 4 214; Mobil Investments Canada Inc. v. Canada (IQSID Case No. ARB/15/6) Award, 4
February 2020, 9 197; RL-202, Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia
beyond 200 Nautical Miles from the Nicaraguan Coast (Nicaragua v. Colonthid)minary Objections, Judgment,

I.C.J. Reports 2016, q 59.
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along with the reasoning upon which that determination was made.!! The disputing parties appear to

agree that their previous submissions are relevant to what was finally decided.!?

25. The parties agree that res judicataapplies when there is identity of: (i) parties; (ii) cause of
action; and (iii) object.'> Once the test is met, res judicatahas conclusive and preclusive effects,
meaning that previous findings may be invoked in further proceedings, but also that res judicata
works as a defence to stop relitigation of subject-matter disposed of in a previous decision.'* While
the parties agree that the first prong is met,'> they dispute whether the remaining aspects of the test

have been satisfied. In what follows, Canada demonstrates that the claim is res judicata

3. The Claimant’s Alleged Breach Ari
Action as in Windstream |

26. The parties agree that the Tribunal must assess whether the prior decision concerns the same
claims based on the same factual and legal bases. In other words, whether the facts and circumstances
arising from a single event give rise to a right to relief.'® The relevant question is therefore: what is

the single event and what are the factual and legal bases arising from it?

27. The Claimant relies on Caratubeto advance the view that identical underlying facts in two
proceedings do not necessarily carry res judicataeffect. While Canada agrees with this in principle,
it has no application here. In Caratube the causes of action for the two cases were based on different
legal instruments:t he bilateral 1investment treaty and th

Investment Law. The Claimant acknowledges this,!” yet prefers to disregard that res judicatadid not

' RL-112, ILA Final Report on Res Judicata and Arbitration, Seventy-second International Law Conference on
International Commercial Arbitration, Toronto, Canada,4-8 June 2006 ( “I LA Final Report

12 RL-005, Apotex Inc. v. United States of Ameri@NCITRAL) Award, 25 August 2014, § 7.30; Windstream I
Cl ai mant '’ s R¥pOl, 202, bheé 20D Note &éhdt it is a separate matter whether a party should be estopped
from asserting something that is contrary to a previous position it had taken.

29

B WindstreamIFCanada’'s Request for Bifurcation and MeSori al
Windstream IFCI ai mant ' s REI® vy Memori al

14 RL-112, ILA Final Report, 4 15.
BWindstream IFCl ai mant ' s REl®sl y Memori al
s Rflp/l y Memori al

7Windstream ILC| ai mant ' s R¥ Ppll and 2MeNABTA iAaidle 1121 requires a claimant to waive its
right to initiate or continue a proceeding before a court or administrative tribunal, so as to prevent this type of claim.

16 Windstream IFC| ai mant

9
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apply because the same factual grounds were alleged to have breached different legal obligations. By
contrast, both the present arbitration and the Windstream hrbitration are based on a breach of the

same provisions: NAFTA Articles 1110 and 1105.

28. The Claimant asserts that the cause of acti
the continued application of the Moratoriumto [ Wi nds t ream Wol WWIS"I}sal] a nd ¢

t18

created the conditions mnecessary olheanéaduresw t h e

in question are the following:

a) Ontario’”s f ai Windsteegm IAfward, tb completa the workhnecessary
to lift the moratorium;

b) Ont ario’s continued appl i c ¥Windsteeambowfird;t he 1

¢c) Ontario’”s f ai Windsteeam Wward, to direct IBSE not tdterminate
the FIT Contract;

d) Ontario’”s f aiWindstream Afvard td dorest IESQto amdndthe FIT
Contract to defer the Project;

e)the T ESO’s termination of the FIT Contr a

f) the TESO’s failure to amend®the FIT Cont:

(3

29. The Claimant mischaracterizes its claim when it argues that it relates t o a series of
which all occurred after the Windstream IAw a r 28 WHhat it has in fact presented is a series of
measures that began in 2011, coupled with the termination of the FIT Contract in 2020. However, the

termination, the only event occurring after the Windstream |Award, is not something it challenges

b

persel nstead, the Claimant challenges Ontario’s

Contract or to amend the FIT Contract to 1 mpl

BWindstreamIFCl ai mant ' s REM y Memori al
PWindstream IFCl ai mant ' s REMM y Memori al

20 Procedural Order No. 2, 9 45; Windstream Energy, LLC v. Government of Canada((I NCI TRAL) C1 ai mz:
Response to Canada’s Re que sWindsfream [-Eil fau rmaatti’ osn ,Rels@ ohs®ee
Request for Bifurcatidh,)y 2 (emphasis in original).

10
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2

“frozen and ins ul a’tThidis peciselynthe tsame argument ia maderini u m.
Windstreeamwh en t he Cl ai ma n tdid aotregsureehdt thetORAamend@the FATr i o
Contract to insulate Windstream from the effects of the moratorium [ ...3nd not subject to termination

by the OPA - while the®hbeapoomusneremakaspinhef f:
the non-direction of the IESO and the failure to insulate the Project from the moratorium were put to, and

conclusively determined by, the Windstream tribunal,?® and are not open for reconsideration.

30. While Canada agrees that the actual termination of the FIT Contract was not, and could not have
been, put to the Windstream kribunal, this is irrelevant. The termination is not the cause of action that
the Claimant challenges or the damages claim that it has presented. As Canada explains further
below,”*t h e I ESO’ s decision to exercise thforcesect i
majeurec aused by the Claimant’s inability to gain
The Claimant could have brought a claim and valued its damages on that basis, but since it has not

challenged that measure as a stand-alone breach, the Tribunal has no jurisdiction over such a claim.

31. Before turning to that matter, Canada first explains that the Claimant is not permitted, on
grounds of res judicata to recharacterize the same claim it brought in Windstream hs a new claim

even if its FIT Contract was terminated following the Award.

(a) The Claimant Attempts to Artificially Divide the Same Measure
into Two Separate Measures

32. TheClaimantdrawsa n ar t i fi ci al | i-andpodt-Award belkkaviour@hmant a r 1 o
attempt to create a separate cause of action for this arbitration. Such attempts to fabricate a distinction
have previously been rejected by courts and tribunals, including in Apotex |Il where the tribunal

specified that it is “impermissible to parse the two sets of claims in the two arbitrations, so as

2 Windstream Energy, LLC v. Government of Canada((INCI TRAL) Claimant’s Memoria
( Windstream IFCI ai mant 7)) WW¥imistreamdHC| ai mant ' s REBply Memori al

22 Windstream Energy, LLC v. Government of CanddaCITRAL) Reply Memorial of the Claimant, 22 June 2015
( Windstream +C| ai mant ' s RgIgR2y Memori al

23 RL-109, Windstream Energy, LLC v. Government of Can@feCITRAL) Award, 27 September2016 ( “ Wi ndst r ean
I—Awa r,§9379 and 380.

24 Seef 41.
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artificially to dist # @ogrtshase hseddifferent wordsteedesdrile than t h e
application of thi s samaigtavamen of therweong® mpth a St B¢ ngr i m
and duty”, and others appl yrelated in tinee,space, origig, ort ¢ s t
motivation” 2® Thus, something more than the passage of time and a new legal theory is required,

otherwise “a party could so easily escape” o rthwirt” the purpose of res judicata?’ This is the case

even where a new fact emerges, such as the termination of the FIT Contract. In the end, as one court

25 RL-005, Apotex Inc. v. United States of Amer{@NCITRAL) Award, 25 August 2014, 9 7.58. See alsdRL-203,
Southern Bluefin Tuna Case between Australia and Japan and between New Zealand aGt REpArs7) Award on
Jurisdiction and Admissibility, 4 August 2000,54(wher e t he Tribunal focussed on “t1l
two separate disputes but)with what in fact is a singl.

26 Guidance from how Canadian and U.S. courts have applied the general principle of res judicatais also instructive. See

for exampleR-0835, Carlson v. ClarkSupreme Court of Vermont 07-313), 13 February 2009 which held at 4 17 that
the“[ t ] he point 1is that there was a f ul-bf-waythefirstftimd, and op p or
additional 1egal t heitinginteraliaLubrizad Corp.ovvExXxDroGorpd29lF2dk9604963 (3d Cir.

1991) (additional legal theory will not defeat preclusion when acts complained of, material facts alleged, and evidence

required to prove allegations, are same as in prior action), In re Teltronics Servs., Inc162 F.2d 185, 193 (2d Cir. 1985)

(“New legal theories do not amount to a new cause of
j udi ¢and R0836,)Smith v. Russell Sage Collegd N.Y.2d 185 (N.Y. 1981), 19 November 1981, pp. 192-193

(describing how the Court has moved to a more pragmatic test, and holdingthat “ [ adaus e of action’ ma
separately stated claim on the same congeries of facts, but for different legal relief. But even if there are variations in the
facts alleged, or different 1relief icserthslessbegiounded onthee s e p a

same gravamen of the wrong upon which the action is brought. This holds true even when ‘several legal theories depend

on different shadings of the facts, or would emphasize different elements of the facts or would call for different measures

of liability or different kinds of relief’ [ Eor] what ‘factual grouping’ constitutes a ‘transaction’ or ‘series of
transactions’ depends on how ‘the facts are related in time, space, origin, or motivation, whether they form a convenient

trial unit, and whether [ ...their treatment as a unit conforms to the parties’ expectations or business understanding or

usage’ Tinternal citations omitted)); R-0837, Citibank, N.A. v. Data Lease Financial Corp04 F.2d 1498 (11th Cir.

1990), 5 July 1990, p. 1503 (“ The principal test for determining whether
primary right and duty are the same in each case. In determining whether the causes of action are the same, a court must

compare the substance of the actions,nott heir for m. ” I . A. Dur bin, 793 F.2d at
other words, a court ““must look to the factual i ssues
with the 1issues expl or. & Madud’v. M/VhAntonfoDe Gastancta, 838 K.2d 14%/,f1482 ¢ t i o n .
(11th Cir.1987)); see alsRuple v. City of Vermillion, S.D., 714 F.2d 860, 861 (8th Cir.1983), cert. denied, 465 U.S.

1029, 104 S. Ct . 1290, 79 L.Ed.2d 692 (1984): “It 1is mno
operative fact, or is based upon the same factual predicate, as a former action, that the two cases are really the same
“claim’ or ‘cause of act)iRB0838, Cliffe OverMaplepBayRe),s20110RCCAr180s j u d i
(CanLIl), 2011 April 14,p.28( n t his context, “cause of action” does n«
wrong or remedy, but to a factual situation which entitles one to aremedy [...] 7 R-0839, Cahoon v. Frankd,967 CanLII

77 (SCC), [1967] SCR 455, 1967 June 26,p.459(“ 1 make reference again to the abs
the judgment of Lord Denning in Letang v. Cooper at p. 240, and the judgment of Diplock, L.J. in Fowler v. Lanning

[1959] 1 Q.B. 426. ‘The factual situation’ which gave the plaintiff a cause of action was the negligence of the defendant

which caused the plaintiff to suffer damage. This single cause of action cannot be split to be made the subject of several

causes ¢of action.?”

27 RL-005, Apotex Inc. v. United States of Amen&ANCITRAL) Award, 25 August 2014, 9 7.58.
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recognized,i t does mnot matter that all of the facts

of the actions, not their fdrm” gives rise to

33. Inthisdispute,theCl ai mant admits to challenging “the
breach t W%ThelNfard tiierk i3 not even a question of whether the substance of the actions
challenged is the same in both disputes. The Claimant presents this as the continuation of the
moratorium, the continued decision not to undertake the scientific work to lift it, and the failure of
Ontario, following the Award, not to direct the IESO to amend the FIT Contract or keep it from being
terminated. Yet, the Claimant maintains that it is not raising the same cause of action twice, because,
in its view, these measures arose after the Windstream Award.*° It argues that the continuing nature

13

oftheseme a s ur e s created the clkSOtdo tti ommi matce sslhay
so that “these measures, and the resulting te
1105 of t K dowdVek Hobking dt each of the measures individually shows that the

2

Cl aimant S case 18 not based on a new cause o0

34. In 2011, Ontario adopted a moratorium on offshore wind development. The Claimant strives

to distinguish the continuation of the moratorium after the Award on the basis that it led to the
termination of its FIT Contract. The effects of the February 2011 decision to implement a moratorium

had been continuing for more than five years when it was conclusively ruled by the Windstream |

tribunal as not amounting to a NAFTA breach.’? The very same moratorium then continued for

another four years before the Claimant filedi t s Not i c e NOA” jod dontirtues antili o n  (
this day. It is not the source of a new cause of action, even if it bolsteredt he I ES O’ s r at i

terminate the FIT Contract.

35. TheWindstreamt r i bunal also specifically consider

necessary to lift the moratorium when it decided that Ontario left the Claimant in legal limbo in

28 R-0837, Citibank, N.A. v. Data Lease Financial Cor04 F.2d 1498 (11th Cir. 1990), 5 July 1990, p. 1503.
P Windstream IFC| ai mant ' ,§24Memor i al

s RE@M y Memori al

s RE®MI 'Y Memori al

32 Windstream Energy, LLC v. Government of Can@#dCITRAL) Memorial of the Claimant, 19 August 2014 (refiled
30 Sept e mBMndstrear i-@I) a i( MMemorials,)y 623; Windstream FCI| a i ma n tMermsoriadR¥[p | vy
601-603.

30 Windstream IFC|l ai mant

3lWindstream IFC 1 ai mant
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breach of Article 1105.% The Claimant acknowledges that this too was specifically determined by

the Windstream kribunal>* Ye t , it continues to argue that O
work forms part of its cause of action in this proceeding. Together, the continued effects of the
ongoing moratorium and Ontar i o woktodiftichadalicadyn n o't
prevented the Claimant from acquiring financing to develop its Project, thus rendering it valueless.

These measures were specifically considered and decided by the Windstream ltribunal,® as
acknowledged by the Claimant.*® The mere passage of time and continued effects of these measures

do not give rise to a new cause of action. Otherwise, there would be no finality to the dispute.

36. The Windstream kribunal similarly ruled that Ontario did not direct the IESO to amend the

FIT Contract and the IESO did not do so (challenged measures (c) through (f) above). It referred

specifically to the Claimant’ s allegations th
moratorium would not res ul tProject’ otrh eo t chaem cwei Islea t*ie
the OPA amended the FIT Contract to instdlate
The tribunal agreed with the Claimant, findin
FIT Contract”, as of May 4, XUGhantlelmdblRroject

[tThe Government did little to address the legal and contractual limbo in which
Windstream found i1tself after {IBS®] mor at or
conduct the negotiations with Windstream even if the decision on the moratorium

had been taken by the Government and not the [IESO], and without providing any
direction to the [[ESO]f or t he mnegotiations [ ...] As a
between the [IESO] and Windstream failed to produce results, by May 2012 the

Project had reached a point at which it was no longer financeable.*’

33 RL-109, Windstream + Award 49 378 and 379.

#WindstreamIFCl ai mant ' s REM@ y Memori al
35 RL-109, Windstream + Award, 4 374, 376, and 379.

s RE@M@ y Memori al

3 Windstream ILC| ai man't
37 RL-109, Windstream + Award, q 375.
38 RL-109, Windstream - Award q 185.
3 RL-109, Windstream + Award, 9 374.
40 RL-109, Windstream + Award 9 379.
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37. Therefore, the Windstreamt r i bunal definitively decided ufj
the I E S ©ontsactual relationship with the Claimant. It noted that the Government did not provide
any directiontothe IESOto“r eact i vat[e] Windstream’>s FIT Con

38. Finally, the Claimant admits in its Reply Memorial that it is relies on the same promises and
representations that formed part of the Windstream Iproceedings.** These promises, made in

February 2011, were extensively litigated. They formed part of the cause of action of the Windstream

| arbitration, and they were finally decided upon by that tribunal, which recognized that they led to
discussions between the Claimant and tohtract OP A I
amendment or project swap.* The Claimant admitted to the Windstream tribunal that as of May 4,

2012, “Ontario had definitively refused to fu
and not ‘““amnlcelhleedribunal agreed, finding tha

(13

not been reactivated or renegotiated at any
date of this award”, so “the FIvh | d®Natbinendicgt ¢ an
the FIT Contract to prevent its termination was definitively settled in Windstream land it is

disingenuous for the Claimant to argue otherwise solely because the FIT Contract remained in force.*

(b) There Is No New Post-Windstream | Measure Taken by Ontario
for the Tribunal to Consider

39. That Ontario adopted n o new measur e rel at
Windstream |Award is another indication that the cause of action is the same in both claims. What
the Claimant complains about 1s the continued
were all challenged in Windstream .| There is no new measure for the Tribunal to contemplate
regarding the non-lifting of the moratorium and the non-completion of the scientific work necessary

to 11ft 1t. Similarly, there 1 s -diroctionafthelBR@ a s ur e

41 RL-109, Windstream + Award 9 379.

“Windstream IFC|l ai mant ' s REM vy Memori al
4 RL-109, Windstream + Award q371.

4“4 Windstream - C| a i mMemorial g 677.

4 RL-109, Windstream + Award 9 483.

% Windstream IFCl ai mant ' s RE@] y Memori al
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to amend the FIT Contract or prevent its termination. Wi t h res pect t o Ontario

identifies no measure that constitutes a stand-alone cause of action separate from the claims

definitively settled in the Windstream proceedings.

40. The only new measure it lists is the [ESO’ st eom ofithenFHI tContract, the reasons for
which were communicated to the Claimant on February 20, 20184 Thel ES O’ s deci s i
its force majeureermination right under the FIT Contract considered a number of factors. These
included “the history, status a-yeatdelaybased om thek

b (13

Claimant s inability to obtain acces s icanto

ELI
)

number of regulatory approval processes

for Ontario; and Ontario’s current *nd ant

41. Thel ESO’ s r at i on a lfoece Majeurgerenimation cight focusegon thetdslay

b

on

for
or
t he

1ci

caused by the Claimant’s inability to obtain

develop the Project.*” In contrast, th e  C1 a i ma nt ’ sn this praceeding foctises andhdwi o n

t he moratorium and Ontario’s lack of directio

Contract.” It is not based on the decision of the IESO to terminate the FIT Contract, its rationale, or
whether it was in accordance with the applicable law. In sum, the Claimant does not challenge that

decision as a stand-alone act, and certainly not as the source of a new cause of action.

42. However, should the Tribunal nevertheless consider the termination of the FIT Contract by the

IESO as the source of a new cause of action in this proceeding, it must stillr e j e ct t he CI
impermissible attempt to conflate and bundle it with the cause of action in Windstream .I1t is not
open to the Claimant to repackage its claim and seek re-determination by this Tribunal by attaching
a prior cause of action to a new one. Otherwise, the doctrine of res judicatawould be meaningless.
As Professors Dodge, Schreuer and Reinisch he

47 R-0665, Letter from Michael Lyle (IESO) to Nancy Baines (Windstream Wolfe Island Shoals Inc.) (February 20,
2018).

48 R-0665, Letter from Michael Lyle (IESO) to Nancy Baines (Windstream Wolfe Island Shoals Inc.) (February 20,
2018). Sedf 115 and 134.

4 R-0665, Letter from Michael Lyle (IESO) to Nancy Baines (Windstream Wolfe Island Shoals Inc.) (February 20,
2018).

OWindstream IFC| ai mant ' s REM y Memor i al
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investor-state arbitrations, already not inconsiderable, would be multiplied several times over if
unsuccessful claimants could persuade later tribunals to restrict the effect of earlier awards by simply

2

reformulating theilr claims and arguments.

43. Ultimately, the Claimant has not advanced its claim>? on the termination of the FIT Contract as

a stand-alone breach. Such a claim has not been presented to the Tribunal to be decided. The Tribunal

therefore has no jurisdiction to consider the FIT Contract termination as a new cause of action. As

the Spencg r i bun al noted, a tribunal’s jurisdictio
breach of which it 1is s ei 2 dudsdictionib comfived temporallyj ¢ h i |

13

as will be argued below,>*but the claim must also r-standing on a
caus e 0.°F Sinaethe Glaomant has not plead the termination of the FIT Contract as a stand-

alone breach, the Tribunal has no claim of breach with which it may be seized.>®

4. The Claimant Raises the Same Object as in Windstream |

44. The Parties agree that for this prong of the test, the Tribunal must assess whether the relief
sought and determined in the first proceeding is identical to what is being sought here.>” The Claimant
admits that its request is the same as in Windstream Isince it has once again asked for the full value
of its investment valued on a DCF basis using the same “but for” world scenario.’® The Claimant
argues that the Windstream tribunal did not grant the relief it sought, hence it is not precluded from

seeking again the same relief,’® but its argument is illogical. The Claimant has confused damages

S RL-005, Apotex Inc. v. United States of Amen&aNCITRAL) Award, 25 August 2014, § 7.59.
s REM y Memori al
33 RL-138, Spence- Corrected Interim Awardf 211. See alsahe Award in Infinito Gold v. Costa Ricain which the

S2Windstream IEFC1l ai man't

tribunal specifically mnoted that “t hRLI4 Infsnito Gald Lttl.avma g e m
Republic of Costa RicaCSID Case No. ARB/14/5, Award (3 June 2021), 221.
>4 SeeSection 1I(A)(3).

55 RL-138, Spence- Corrected Interim Awardy 210.

%6 SeeWindstreamI-F-Canada’'s Request for Bifurcation and M®mori al
68.

TWindstream ILC | a i ma n tMersoriaRfel§8] vy

BWindstream IFC|l ai mant ' s R P sgeSediendhA)(l).&rther, the slight difference in the amount
of relief requested is due to smal.]l changes to the pr o]

¥ Windstream IFC| ai mant ' s REpl Yy Memori al
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awarded with relief sought. The Claimant cannot avoid the doctrine of res judicatasimply because it

is unhappy with the damages awarded to it in the Windstream hrbitration.

45. Furt her, the CIMabilhte argue’that it is entltléd o additeonaladamages is
misplaced. In Mobil |, the claimant had specifically sought future damages, but the tribunal was of

the view that “the claim for s%%Thahtriblnal rotedetlat i s n
the case was unique, v i ¢ wi mnaglecisave distinguishing factor” the fact that damages “will
eventually be ‘actual’ (thereby removing the necessity to forecast losses which has been present in

ot her Sclatheefer el d that “the Claimants <can <cla
arbitration proceedings for losses which® have
Accordingly, the claimant brought a later claim for compensation of these future losses in Mobil 11

once they were ripe for determination. Since the Mobil | decision had not definitively settled the
claimant’s ent it | ¢thedabilll ttibonal sejectedka res judichtaargumentshat s

future damages cannot be awarded.®

46. The facts of the present arbitration are fundamentally different. All damages allegedly suffered

13

by the Claimant, and claimed in Windstream lrbitration we r e
decided upon. While the Claimant sought damages between CAD 277.8 million and CAD 369.5

ripe for determ

2

million,*thet r i bunal’s decision to award substantial
future lost profits was pre-mature —1 t simply refused to accept th
based on a DCF model.®® Instead, the tribunal made the Claimant whole using a market comparables
valuation, thereby compensating it for all of its losses, present and future. It made no finding that

future damages would accrue upon the termination of the FIT Contract. To the contrary, the

%0 CL-064, Mobil Investments Canada Inc. and Murphy Qil Corporation v. Can@d8ID Case No. ARB(AF)/07/4)
Decision on Liability and on Principles of Quantum, 22 May 2012, §473.

1 CL-064, Mobil Investments Canada Inc. and Murphy Oil Corporation v. Can@dsID Case No. ARB(AF)/07/4)
Decision on Liability and on Principles of Quantum, 22 May 2012, §477.

2 CL-064, Mobil Investments Canada Inc. and Murphy Oil Corporation v. Can@dsID Case No. ARB(AF)/07/4)
Decision on Liability and on Principles of Quantum, 22 May 2012, q 478.

3 RL-204, Mobil Investments Canada Inc. and Murphy Oil Corporation v. Can@dsID Case No. ARB(AF)/07/4)
Procedural Order No. 9 (Decision on Scope of Damages Phase), 11 December 2018, 4 47 and 48.

% RL-109, Windstream - Award, q 436 referring to CER-Deloitte (Taylor and Low)-2 (Addendum), p. 2.
% RL-109, Windstream + Award, 9 475.
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Windgreaml tribunal held that the CAD 6 million security deposit would be returned to the Claimant
upon termination of the FIT Contract, and it held that the FIT Contract had no value.®® Further, while
the Claimant contends that Ontario disagreed with this interpretation and held the same view as the
Claimant’t his is bluntly untrue. The Government o0/
Tribunal determined that the value of the Pro.
value of the “life of the coattn®ithfend thei f t h
Claimant cannot be allowed to reargue its damages case simply because it is unhappy with the

damages awarded to it in the Windstream Award.

B. The Claimant Is Estopped from Making Certain Claims

47. As Canada explains below, even if the Tribunal disagrees that the entire claim is inadmissible

for reasons of res judicatathe Claimant is estopped from litigating certain aspects of its claim.

48. The Parties agree that collateral estoppel does not require the triple identity test,*” and that the
test to apply is whether a right, question or fact: (i) was distinctly put in issue in the Windstream |

arbitration; (i) that the tribunal decided it; and (iii) that its resolution was necessary to resolving the

t70

claims before it.”” However, the Claimant disagrees that it is estopped from relitigating: (1) the

continuation of the moratorium; (2) the promises to keep the FIT Contract frozen and not terminate

it; and (3) certain determinations with respect to the valuation of its investments. It is mistaken.

% RL-109, Windstream + Award, 49 290 and 483.
Windstream IFC| ai mant ' s R@ED9ayd2Me mor i al

8 C-2652, Email from Erin Thompson to Jennifer Kacaba re: Wind Contract value (October 26, 2016). Even if certain

of ficials did not point out the error in the Claimant’
only thing that matters is the correct interpretation of the Windstream I|Award. It is on this basis that this Tribunal will

decide whether the Windstream kribunal made a determination on the relief currently being requested by the Claimant

in this arbitration.

® Windstream IFC|l ai mant’' s Response to CHiaMndstreamR&E€d ae snanft 6 5 Rie
Memorial 99 191 and 192.

"WindstreamIFCl ai mant’'s Response to GCaisoaMndstreamREY me sntant 65 Rie
Memorial 9 194.
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1. The Claimant Is Estopped from Challenging the Continued
Imposition of the Moratorium

49. The Claimant asserts that “kWirdptreamgAwardwwes Mo r a
issued and failing to do any of the research required to lift the Moratorium breaches the NAFTA, in
combination with the other impugned meastiréRegardless of whether the Claimant characterizes
the measure as a stand-alone breach, continuing breach, or part of composite breach, it is estopped

from relitigating the existence of the moratorium as a breach of the NAFTA.

50. Distinctly put at issue- As Canada pointed out in its Request for Bifurcation and Memorial

Objecting to Jurisdiction and Admissibility, when the Windstream kribunal issued its Award, the
moratorium had been in place for nearly six years.”” The Claimant putt h e mo r aantmued u m’ s
imposition and impacts on its investment before the Windstreamt r i bunal when it a
moratorium prevented Windstream from obtaining access to Crown land to develop the Project in
accordance with the t i me landthatassareselttits Rrojedt bedame t h e

impossible to finance and develop as of May 4, 2012.74

51. The tribunal decidedit — The Windstream Itribunal conclusively determined that the

imposition of the moratorium was not a wrongful act, but also that the Project could not proceed

13

because, 1in 1ts words clarity to the regulato

of the Project created by the morltaagreedrwitmthe” h a d

Claimant that the Project became unfinanceable as of May 4, 2012.7

52. Its resolution was necessaryThe Windstream tribunal noted that, to avoid a NAFTA breach,

b

Ontario’s failure to address the legal and cort

"Windstream IFC 1 ai mant ' s RIEPII(emphaeimodginal)a |

ZWindstreamI-Canada’'’s Request for Bifurcation and M&morial C
s RIEST2] RL-109 &\Vindstreiara # Award, 9 288.

74 RL-109, Windstream - Award 9 481.

75 RL-109, Windstream + Award, 49 377 and 380.

76 RL-109, Windstream + Award, 9 380.

B Windstream C| ai man't
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after the mo r'dlhatpariodhahlong passed By the issuance of the Award in 2016.

As a result, the tribunal found a breach of Article 1105 for which the Claimant was compensated.”

53. The Claimant is therefore barred from raising the matter again. The mere passage of time, up
to the FIT Contract termination in 2020, does not change the fundamental issue: this measure and

related facts have not changed since 2011 and were decided in Windstream .’

2. The Claimant Is Estoppedf r o m Rel i ti gating Ont .
Fulfill Its Promise that the FIT Contract Would Be Frozen and
Not Terminated

54. The Claimant states that the Windstream Itribunal did not and could not have made a

determination on the termination of the FIT Contract.®°

Canada does not disagree. However, the
Windstream kribunal did make a determination with respect to the promises that Ontario made in
2011 that the Claimant’s Project-inlbkesthbsesanee n an
promises, arguing once again that Offtraorzieon ’ p roc
insulated from the effects of the Moratorium, and that the Moratorium would not mean the
termination®lof itthe WPirew., cthdeé t r ipbeventiaftorhraisind e t e r n

again the promises again in relation to what it characterizes as a new breach.®? It is incorrect.

55. Distinctly put at issue- The Claimant argued in Windstreamt hat “Ontari o s houv
carrying out its promises to ensure that Wi nds t r e a m’ s project wa s R

following the moratorium”, which it &dtaldod hav

77 RL-109, Windstream + Award, 9 380.
8 RL-109, Windstream + Award q 380. See alsWindstreamIFCanada’' s Cou,§8er Memor i al

7 Nor can the continued imposition of the moratorium be transformed into a new measure by appending it to other
measures and calling it a composite breach. Allowing the Claimant to do this would effectively enable it to re-open and
re-argue any matter previously determined.

s REM Yy Memori al
s Rl y Memori al
8 Windstream IFC| ai mant’' s RE#Ml vy Memori al
B Windstream FCIl ai mant ' ,g(6Menth@?. i a l

80 Windstream IFC1 ai mant

81 Windstream IFC1 ai mant
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argued that as of May 4, 2012, “Ontario had d
the Project was ‘ffozen’ and not ‘cancelled’?”
56. The tribunal decided it- The Windstreamt r i bunal found that “in t
amendments to the FIT Contract?”, by M¥% The 4, 2

tribunal agreed with the Claimant that O n t a faileddo taKe the necessary measures, including when
necessary by way of directing the [[ESO], within a reasonable period of time after the imposition of
t he mo r a ¢laoify thesitmation.tAlbhough the tribunal did not foreclose the options available
to bring clarity, it specifically noted that they included e i t rera ct1i vating Winds

Contract’or “terminating Windstream’s FIT Cbntract

57. Itsresolution wasecessary The Windstreamt r i bunal s conclusion t|
the FIT Contract has not been “reactivated or
February 2011 wuntil the date of this award” v
FITContract cannot be ¢ ons i dandthaendfurtheoadjistmentstothemnyounty a 1 u e

of damages therefore needed to be made ““t o re;

58. Accordingly, the Claimant is estopped from alleging that the termination of the FIT Contract
was a repudiation of the promises Ontario made, since the repudiation had already taken place by

May 4, 2012, as specifically determined by the Windstream tribunal.

3. The Claimant Is Estopped from Challenging Certain
Determinations with Respect to the Value and Valuation

(a) The Use of DCF as a Valuation Methodology

59. The Claimant argues that “the most appropri
investment would have had, but for the NAFTA breaches, is the DCF method.”®? Yet, the Windstream

% Windstream -Cl ai mant ' ,§67Memor i al

85 RL-109, Windstream + Award, 99 374 and 379.

8 RL-109, Windstream F Award, 99 379 and 380.

87 RL-109, Windstream + Award, 9 483.

8 Windstream IFC|l ai mant ' s Rf4po] CER-Sdeeetaranty 91 2222 and 5.25.
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| tribunal decided that the Project was at the early stages of development, so a DCF analysis was

inappropriate.®® That finding is not open for redetermination.

60. Distinctly put at issue- The Claimant argued in Windstream Ithat the DCF method was
appropriate for calculatingitsd a ma ges because 1t allows one “to
would have had * b%iltemphasized that DCE is an hppraprgate ethad dot .
projected cash flows that are capable of determination and not speculative,’! submitting that the cash
flows could “be forecast wit R Canadardisapreed arguirgl y h i
that the DCF method was not appropriate given the early-stage development of the Project, the

inherent risk, and that the @laimant’s Projec

61. The tribunal decided on it The Windstream tribunal determined that as of 2016 the Project
was“an -sehafy Phaogeapt d Canada’ s isamot ysumlypesedfor t hat
projects that have not yet reached financial closure, given the many risks and uncertainties
surroundi ng * Ausech thepTribanpl proc¢eded’with a market comparables analysis

based on the expert teKrome@Guwlaty of Canada’s exp

62. Its resolution was necessary The Windstream It r i bunal s deter mi nat

2

inappropriate to valwue the Claimant’ s 1investm

which the tribunal was required to undertake having found a breach of Article 1105.

63. The Claimant argues that the Windstream It r i bunal >s “finding tha

valuation was mnot appropriate [ ..]” fandietdh afts oan

8 RL-109, Windstream - Award, 9 475.

YWindstream - C 1 a i mMemorialg 666.

T Windstream - C | a i mMemorial § 669.

s Rl y Memor i al

% Windstream Energy, LLC v. Government of CanddsCITRAL) Canada's Rejoinder Memorial, 6 November 2015
( Windstreamb+Canada’' s Rej ¢i)fff2dkand300e mor i al

% RL-109, Windstream + Award Y 475 and 48]1.
% RL-109, Windstream + Award, 9 474 and 475.
% RL-109, Windstream + Award, 9 476.

2 Windstream +C| ai mant
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obiterfi nding on the is ¥ thatis dotebdiredrbye the dddetiing of @Mtaterd u n a 1 ”

estoppel. This is untenable. The Windstream It r i bunal * s findinlgingon

inappropriate is clear, considered and deliberate, not obiter. Investment tribunals have considered

obiter as commentary of a tribunal that does not form a basis for any reasoning of the award.’® This

is not the case here. The decision on valuation methodology formed the basis of the t r i bun a l

damages award as well as its decision to award the Claimant only halfofits]1 1 t i ga t 1 then

C

t h

2

s

Tribunal did not a c cmetlpdofvalimteon, 0 Whach nmch af thé esidenger 1 n ¢ 1 |

in particular expert evidence related, andonwh i ¢h much of t he t i fle

(b) Damages Suffered by the Claimant as of 2016 as a Result of the
Failure to Insulate Windstream from the Effects of the Ongoing
Moratorium

64. Contrary to the CelWindstieam tribural wasmg meeely tasked with

determining the value of the Project at a specific point in 2016.'% Instead, the tribunal assessed the

full value of the investment f o!f!Thevnleatiophythep os e

Windstreamt r i bunal of t h esof2D16, anditherfactval detenmatansgitenade

in arriving at that value, cannot be reopened.

65. Distinctly put at issue- In the Windstream lIproceeding, the Claimant argued that it was
entitled to over CAD 565.5 million in damages.!? In doing so, the Claimant put forward numerous
technical and engineering experts, as well as experts on causation and quantum.'®® In response,

Canada argued that the Claimant had not shown that the alleged breaches caused the Claimant any

97 RL-109, Windstream + Award, 9 253.
% RL-205, Loewen Group, Inc. and Raymond L. Loewen v. United States of Arfi€l$¢® Case No. ARB(AF)/98/3)

Decision on Respondent’s Request f q¥%2l;€L-051L Gamilrvestnentsa r y

Inc. v. The Government of the United Mexican Staf®CITRAL) Final Award, 15 November 2004, 9§ 130.
% RL-109, Windstream - Award 9 514.

10 Windstream IFC1 ai mant ’
101 RL-109, Windstream + Award, 9§ 473.
s Rfopll y Memor i al

103 CER-Powell; CER-Deloitte (Taylor and Low); CER-Deloitte (Bucci); CER-4C Offshore; CER-Power Advisory;
CER-SgurrEnergy; CER-Baird; CER-Kerlinger; CER-Reynolds; CER-Brian Howe (HGC); CER-Ortech; CER-
Compass; CER-Dolzer; CER-Powell-2; CER-Deloitte (Taylor and Low)-2; CER-Deloitte (Bucci)-2; CER-4C Offshore-
2; CER-SgurrEnergy-2; CER-Baird-2; CER-WSP; CER-Aerocoustics; CER-Brian Howe (HGC)-2.

s RE#7ly Memori al

102 \Windstream -C | ai mant
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loss, and that even if causation was proven, the Claimant was not entitled to the quantum of damages
it sought.!® Like the Claimant, Canada put forward engineering and technical experts, as well as

experts that spoke to quantum.

66. The tribunal decided it- The Windstream ltribunal directly considered and decided on the
amount of damages owed to the Claimant as a result of the breach of Article 1105. In doing so, it
considered the expert evidence before it, and determined that the Project should be valued at a FMV
of CAD 31,182,900, the security deposit at CAD 6 million, and the FIT contract at zero.!* The
tribunalt hen took into account “the letter of cre
available to the Claimant” and deducted this value from the
arriving at damages in the amount of CAD 25,182,90 based on the failure to insulate the Claimant

from the effects of the ongoing moratorium.!'%

67. Its resolution was necessaryHaving found Canada in violation of Article 1105 as a result of
the failure to insulate the Claimant from the effects of the ongoing moratorium, it was necessary for

2

t he tribunal to determine the Claimant S ent i

(¢) Value of the FIT Contract as of 2016

68. The Claimant has argued that it has been substantially deprived of the value of its investment

that had yet to be realized under the FIT Contract,'®” which the Windstream tribunal did not award
because “i1it did not agree that the full wvalue
grant Windstream t ' & doingsb,thetfibunal determined the svadue of then g .

FIT Contract to be zero. The Claimant is now estopped from arguing otherwise.

69. Distinctly put at issue- The value of the FIT Contract was distinctly put at issue before the

Windstream kribunal. The Claimant argued in that proceeding that the FIT Contract was its “ mo s t

104 RL-109, Windstream - Award, 4 445-472.

105 RL-109, Windstream + Award, 49 482 and 483.

106 RL-109, Windstream + Award, 9 485.

07 Windstream ILC|l ai mant ' s R@MMbapd2Me mor i al
1% Windstream IFC| ai mant ' s RE® knd92Me mor i al

25



C AN A D REJ®INDER MEMORIAL
OCTOBER 30, 2023

i mportant propé®Iitty woiuglhd haanvde acsosnestt.i”t ut e d WWI S
revenue had the Project proceeded as planned.'®I t submi tted that “the F
became substantially worthless as of May 22, 2012 [the date of valuation used by its expert] and

2

continue to be sWbstantially worthless.

70. The tribunal decided it- The Windstream ltribunal agreed with the Claimant that absent
reactivation or renegotiation, “t he Project can no |l onger be <co
requirement.!!'? In doing so, it held that although the FIT Contract could have been reactivated and
renegotiated by the parties at any time, “as a matter of fact this has not happened and consequently,

as at the date of this award, the FPT Contrac

71. Its resolution was necessaryA determination of the value of the FIT Contract was necessary
in order to quantify damages owed to the Claimant as a result of the Windstream tribunal’ finding
of'a breach of Article 1105. In finding that the FIT Contract had no value, unlike the security deposit,
the tribunal did not consider it appropriate or necessary to further reduce the amount of damages

owing to the Claimant “to reflect!"that the FI

(d) The CAD 6 million Security Deposit

2

72. The Cl aimant does not respond to Canada’s
Windstream It r i bunal ’ s det er mi nat seoumty dephsit tonstitutedea C A D
substantial portion of the value of the investment, although it recognizes such a finding.''> It merely

argues that the Windstreamt r i bunal > s val uahhoi2020.!"t ook place ir

1Y Windstream +C| ai mant ' ,§499Memor i al

H0Windstream +C| ai mant ' ,§499Memor i al

HWindstream Cl ai mant ' s RE/R] CER-IMeitte@Taylowahd Low)-2, ] 3.11 and 3.12.

112 RL-109, Windstream + Award, 4 290.

113 RL-109, Windstream + Award, 9 483.

114 RL-109, Windstream + Award, 9 483.

5SWindstream IFC|l ai mant’' s Response to C¥m®gia’'s Request for Bif
16 Windstream IFC|l ai mant ' s RE47] y Memor i al
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73. Distinctly put at issue- Canada argued in Windstreamt hat t he Cl ai mant s
value at the time of the alleged breach and therefore could not have been expropriated because there
had been no substantial deprivation of its economic value.!!” The Claimant disagreed, arguing that
its investment, which in its view was worth CAD 565.5 million, was rendered substantially
worthless.!!® Its investment included the FIT Contract, its most important asset, but also the CAD 6

million security deposit.'"”

74. The tribunal decided it- In arriving at its finding that there was no expropriation, the tribunal

noted that “the Claimant’s CAD 6 million secu
rendered otherwise worthless as a resUiThe of a
tribunal also held that “the amountitssufkcostsoney
—-do not substantially exceed, 1 f at all, t he v
of the asset that is still available to the Claimant as it has not been taken (i.e., the security deposit) is

substantial, in particular when &ompared to t

75. Its resolution was necessaryThe determination that the CAD 6 million security deposit was
substantial compared to the overall investmen
Claimant had not been substantially deprived of its investment, and as such, “no e xpr opr i at

taken plack? in this case?”.

76. Accordingly, the Claimant is estopped from reopening the questions of whether a DCF was
appropriate to vabtege¢ehpr&€jlacmant he EMV]I pf t1
2016, whether the Project or the FIT Contract had any value, unlocked or otherwise characterized, as
of the date of the Award, as well as the value of the security deposit, considered to be substantial, as

comparedtot h e C1 averall anvestniers.

17 Windstream Energy, LLC v. Government of CanddsCITRAL) Canada's Counter-Memorial on Jurisdiction, 20
J anuar ywindidirdath - C & n a €euhtesrMemorial’ )| 481.

8 Windstream -Cl ai mant ' s RW4/3and6Me mor i al
19 Windstream -C | a i mMemorial § 493.

120 RL-109, Windstream + Award, 4 290.

121 RL-109, Windstream + Award, 9 291.

122 RL-109, Windstream + Award, 99 290 and 291.
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C. The Claimant Has Fa i |l e d to Establish t RagioneTr i b u
Temporis

77. Pursuant to Articles 1116(2) and 1117(2) of the NAFTA, the Claimant must establish that it
has submitted 1ts <c¢claim t o frstabquited oashouldhavefissi t h i n
acquired, knowledge of the alleged breach and knowledge that [it] has incurred loss or damage arising
out of that breach. ' In this regard, the disputing parties agree that there are three questions that
must be answered in order to determine whether a claim has been made in accordance with the
NAFTA”s limitation period: (-yeay limsation period?;q(ii)) didh e ¢ r
the Claimant first know, or should it have known, about the alleged breach prior to the critical date?;
and (iii) did the Claimant first know, or should it have known, that it incurred loss or damage arising
out of that alleged breach before the critical date?'?* Both Canada and the Claimant agree that the

critical date is December 22, 2017.'° However, the second and third questions remain in dispute.

78. To answer the second and the third questions the Tribunal must determine: (a) when did the
Claimant first know, or when should it have known, of the alleged breach, and (b) when did the
Claimant first know, or when should it have first known, that it incurred loss or damage arising out

of that alleged breach.

79. The Claimant alleges that the answer to both questions is, at the earliest, February 20, 2018,
when the IESO notified the Claimant it made the decision to terminate the FIT Contract.'?® This is
untrue. No matter how the c¢claim i1s considered
challengedoMetaharest of “keeping WindsteanMoward t or i U
and failing to do any of the riasomhnatorhwiththeq ui r e

other impugned measurgso] creat[e] the conditions that led to the termination of the FIT

123 While only Article 1117(2) of the NAFTA applies to knowledge of the alleged breach and associated damage by an
enterprise, as applicable in the present arbitration, the legal test for both Articles 1116(2) and 1117(2) of the NAFTA is
the same.

24 Windstream IFC| ai mant ' s Rl vy Memori al
12 Windstream IFC1 ai mant ' s RIgpll y Memori al
26 Windstream ILC |1 ai mant ' s RY®85 387 M&2880r i al
27Windstream IFC| ai mant ' s REI Yy Memor i al
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Co n t t2%the Cliimant has still not met the requirements of Articles 1116(2) and 1117(2). As
explained in the paragraphs that follow, the Claimant had knowledge of the alleged breaches long
before February 20, 2018, and indeed well before the critical date of December 22, 2017. The
Claimant has therefor e jdrisdictionerationetemperist a bl i s h t h

1. The Claimant Must Prove the Facts on Which It Alleges the
Tribumnal’s Jurisdiction Rests at

80. The C1 ai mant has alleged t hat t here 1s no 1

13

characterization'®dff Wisdwontdreasman desl dGhavord a ° s

| tribunal noted, while relying on the rule first advanced by Judge Higgins in the Oil Platformscase,

with respect to an argument to establish jurisdiction, the Tribunal is not limited to the claim as
pleaded.!*® This position is supported by the well-established principle in international investment
arbitration that “1f jurisdiction rests on th

jurisdi c t?fothisaregardsthe Rhgenix Actionribunal remarked:

[Wlhen a particular circumstance constitutes a critical element for the
establishment of the jurisdiction itself, such fact must be proven, and the Tribunal
must take a decision thereon when ruling on its jurisdiction. In our case, this means
that the Tribunal must ascertain that the prerequisites for its jurisdiction are
fulfilled, and that the facts on which its jurisdiction can be based are proven.!*?

2 Windstream IFC1 ai mant ' s RY2pll(emphaMeimcginil)aske alsd] 285.
2 Windstream IFC1 ai mant ' s R§MI-IPL. Memor i al
130 The Claimant takes this position. SeeWindstream IFC| ai mant ' s RIEfl v Memor i al

131 RL-135, Phoenix Action, Ltd. v. Czech Repulflid CST D Case No. ARB/ 0 6PhdenixAatiorn r d, 1
—Award’ ) , Jee &stCL-056, Gustav F.W. Hamester GmbH & Co KG v. Republic of Gh@G8ID Case No.
ARB/07/24) Award, 18 June 2010, 9 143; RL-170, Pac Rim Cayman LLC v. Republic of El Salvad@SID Case No.
ARB/ 09/ 12) Decision on the RespondenfTheJTribdneglioonndid:
is impermissible for the Tribunal to found its jurisdi
assumed fact (i.e. alleged by the Claimant in its pleadings as regards jurisdiction but disputed by the Respondent). The
application of that ‘“prima facie’” or other 11keionaslt andar
stage; and it cannot apply to a factual 1iss ucententpfon whi
factual issues which are common to both jurisdictional issues and the merits, there could be, of course, no difficulty in
joining the same factual issues to the merits. That, however, is not the situation here, where a factual issue relevant only
to jurisdiction and not to the merits )requires more t h:

132 RL-135, Phoenix Action- Award 9 64. This general approach was confirmed by the tribunal in Emmiswhen deciding

the jurisdictional issues presented in that case, noting “[i]ssues that are essential to establish jurisdiction, such as the
existence or ownership of a covered 1investme RE022 must L
Emmis International Holding, B.V., Emmis Radio Operating, B.V., MEM Magyar Electronic Media Kereskedelmi Es
Szolgéltatd Kft v. HungargICSID Case No. ARB/12/2) Award, 16 April 2014, 4 174. See alsdq 172 and 173.
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8. The Cl ai mant me rhe Windstream E tnbainal acteptea jurisdiction dver
Windstream’s cl ai ms against Canada wunder Cha
investments in this arbitration are the same. There should therefore be no dispute that the Tribunal
has jurisdiction over the parties and subject-matter of the dispute.”’*® In reality, the fact that
jurisdiction was accepted in Windstream has no bearing on whether jurisdiction is established here,

particularly given the Claimant s p oafter thei on t

Windstreambh r bi t P*at i on. ”

2

82. Canada’s ar gucnheanrtasc tdeor inzoet trhee Cl ai mant s ¢l
submissions demonstrate that the facts relied
should not be accepted as pled by the Claimant. As the Chevrontribunal held, if jurisdiction were to
depend on characterizations of t he measur es
jurisdiction would be reduced to naught, and tribunals would be bereft of the compétencede la
comgitencee nj oy e d 'B Accotdihgby,nthe Thevrontribunal found that it may take into

account evidence available, including evidence submitted by the Respondent State, that directly

contradict s t he Cl ai man s bald assertion of

83. This Tribunal must ultimately find its jurisdiction on the facts going to jurisdiction, which

9

requires that 1t decide whether the Claimant
Spenceg r i bunal held, the role of the t!'Yinbvhanal i
follows, Canada demonstrates that the Claimant has misconstrued the facts in an attempt to save the
jurisdictional defects of its claim. The essence of its current claim was, in fact, formed well before

the critical date of December 22, 2017.

33 Windstream IFC1 ai mant ' ,§40Memor i al
B4Windstream ILC 1 ai mant ', 4448 empiasis in ariginal).

135 CL-183, ChevronCorporation (U.S.A.) and Texaco Petroleum Corporation (U.S.A.) v. The Republic of Ecuador
(UNCITRAL), Interim Award (December 1, 2008), § 109 citing RL-206, Pan American Energy LLC and BP Argentina
Exploration Company v. Argentine Repulfli€SID Case No. ARB/03/13, Decision on Preliminary Objections, 27 July

2006, 9 50.

136 CL-183, Chevron Corporation (U.S.A.) and Texaco Petroleum Corporation (U.S.A.) v. The Republic of Ecuador
(UNCITRAL), Interim Award (December 1, 2008),  112.

137 RL-138, Spence- Corrected Interim Awarg]q 226, 227, and 299.
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2. The Claimant Knew About the Alleged NAFTA Breaches and
Loss before the Critical Date of December 22, 2017

84. The proper approach to analyze whether a claim is time-barred was adopted by the tribunals in
BilconandRusoro®*Thos e tribunals considered it mo
characterization of the measures as composite, to break down each claim into a series of individual
measures and alleged breach, then apply the time bar to each breach separately. Such an approach

makes clear that the Tribunal has no jurisdiction ratione tempori® ver Ont ar i o’ s

S

t a

cond

85. The Claimant challenges Ont ar i o’ s : (a) failure to compl

moratorium; (b) continued application of the moratorium to WWIS; (c) failure to direct the IESO not
to terminate the FIT Contract; and (d) failure to direct the IESO to amend the FIT Contract to ensure
the Project would be frozen.!* Canada argued in its Request for Bifurcation and Memorial Objecting
to Jurisdiction and Admissibility that these complaints boil down to two measures: the continued
application of the moratorium and the termination of the FIT Contract, as opposed to its deferral or
amendment.'* The Claimant disagrees, statingt hat i ts complaint 1is

continued application of the Moratorium to WWIS created the conditions necessary to allow the IESO

t hat

to terminate the FIT Contract [ ...] these measu

violate Articles 111 and 1105 of the NAFTA.?”

138 In determining whether a claim is within the limitation period, the approach taken by the tribunals in Rusoro Mining
and Bilcon should be followed. As stated by the Rusoro Miningtribunal: “ The bett er approach
consists in breaking down each alleged composite claim into individual breaches, each referring to a certain governmental
measure, and to apply the time bar to each of such breaches separately. This approach is the one adopted by other
investment tribunals and respects the wording of Art. XII.3 (d), which defines the starting date for the time bar period as

the date when the investor acquired knowledgh Rusdioa t

Mining tribunal citedto Bilconv.Canada “ The Tr i bunal finds it pos sFeldmarg
Mondevand Grand River to separate a series of events into distinct components, some time-barred, some still eligible

for consideratBaah ed emkeat modfittsh’e. Cl ai mant ’ SeeRll-196, m

Rusoro Mining Ltd. v. Bolivarian Republic of Venezu@aSID Case No. ARB(AF)/12/5) Award, 22 August 2016
( Rusoro—Award’ ) , Y L3157, Bidcandof Delaware, Inc. v. Government of Cangtd&CITRAL, PCA Case

for

a b
and

1s |

No.2009-04 ), Award on JurisdictioBilcomAwaLdabnl Juyi 6Mafthoh?7,

266.

B3 Windstream ILC1 ai mant ' s RE206l GanadMeldressas measlires (€) and (f) in 9 90-96 below. Note
that the moratorium was a one-time act with consequences that extend in time, but the Claimant professes to be
challenging its continued application after the Windstream Award.

140 Windstream IFCl ai mant’'s Response to C9ada’s Request f

s REM y Memori al

4 Windstream IFC1 ai mant
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86. The Claimant had knowledge of the measures (a)—(d) well before the critical date since, in

2

Windstream it challengedthemo r at or i u m, Ontario’s failure to
IESO not cancel the FIT Contract, and its failure to direct the IESO to freeze the FIT Contract.'*? The
continued alleged “failure?” bWindstreamalhwardortheco ¢ ¢ a
ongoing application of the moratorium, does not re-set the limitations period for those measures. If it

did 1t would “effectively denude the 1imitat:i

2 (13

under the prosecution of historiccl a i ms and encourage attempts a

into ever finer sub-c o mponent s o f  B% Imdeed, hinterwatioralr tribunais rhave .
consistently rejected the notion that a continuing course of conduct resets the limitation period.'*
Moreover, all three NAFTA Parties agree that the three-year limitation period under the NAFTA
begins on the date of first acquisition of relevant knowledge — not subsequent, repeated or ultimate

acquisition of such knowledge.!'*’

2 Windstream +C| ai mant ' ,§50Memor i al
143 RL-138, Spence- Corrected Interim Awarglf| 208.

144 For example, in Bilcon, the claimants submitted a claim to arbitration on June 17, 2008, challenging several
government measures from both before and after the relevant limitation period cut-off date of June 17, 2005. The

claimants argued that the measures before that cut-offda t ¢ were “continuing breaches” t
under Articles 1116(2) and 1117(2). The tribunal disagreed, noting that the breaches alleged by the claimant that arose
prior to the three-year period, but that had continuing effects afterth at dat e , fell outside of N

CL-157, Bilcon— Award on Jurisdiction and Liability]] 251-254, and 281. See als®RL-166, Grand River Enterprises
Six Nations and others v. United States of Amgii@dCITRAL) Decision on Jurisdiction, 20 July 2006, q 81. Other
international investment tribunals have also expressly rejected the UPStribunal's finding that a continuing breach re-set
the limitations period. See for exampJeRL-138, Spence- Corrected Interim Award{ 208. RL-207, Carlos Rios and
Francisco Rios v. Republic of Chi{ECSID Case No. ARB/17/16), Award, 11 January 2021 [Spanish, with attached
translated excerpts] ( Carlos Rios— Award’ )9,209, where the tribunal rejected the conclusions reached by the UPS
tribunal, noting that the UPStribunal reached its conclusion without considering the relevant provisions of the NAFTA
with respect to limitation periods.) See alspCarlos Rios- Award 49 202-203, and 205, where the majority of the tribunal
rejected the c¢claimants’ argument that the |limitation p
act and 1instead, -momhlienidation perrod rung floma theRifieAvhes the3cRimant first acquires
knowledge of the alleged wrongful act, regardless of its duration, and first acquires knowledge that the alleged wrongful
act has caused some damage or loss, whatever that may be.

145 See for examplRL-173, Merrill & Ring Forestry, L.P. v. Government of CanadaNCITRAL) Submission of the
United States of America, 14 July 2008, 99 8-10; RL-208, Merrill & Ring Forestry, L.P. v. Government of Canada
(UNCITRAL)Submission of the Government of Mexico, 2 April 2009; RL-199, William Ralph Clayton, William Richard
Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. Government of CAON@ATRAL)
Submission of the United States of America, 19 April 2013, § 12; RL-209, Detroit International Bridge Company V.
Government of Canad@/NCITRAL) United States Article 1128 Submission, 14 February 2014, q 3; RL-175, Detroit
International Bridge Company v. Government of Can@dd®NCITRAL) Reply of the Government of Canada to the
NAFTA Article 1128 Submissions, 3 March 2014, 4 29.
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87. Further, even if the Tribunal was to entertain facts that post-date the Windstream Award, the
Claimant faces equally problematic time-bar hurdles. The C1 ai mant s own docume.
that it had its actual knowledge of an alleged breach arising out of measures (a)—(d) after the
Windstream Award, but before the critical date. For example, on October 12, 2016, Ian and Nancy
Baines admitted that “no further scied%QGnfic s
August 25, 2017, months before the critical date,the Mi ni st ry of t he ikfarmed r o n m«
the Claimantby 1 et t er t lkoaftrm whdther or ovhel @ntarw evill be ‘tevisiting the
February 2011 decision [on the moratorium]” '#7 And on December 15, 2016, the Claimant wrote to
the Minister of Energy stating that 1t contin
Government of Ontario, including where necessary by way of directing the IESO (which is within
your powers as Minister of Energy) to resolve the situation that has prevailed due to the actions of
the Government of Ontario such that we may either move forward with the project or negotiate a
reasonabl e The Glaomhnt tharefone, .fitst became aware of measures (a)—(d) well

before the critical date of December 22,2017 andhasf a1 1 ed to establish the

ratione temporisver these measures.

88. As for loss or damage, the Claimant argues that it first acquired knowledge of damage arising
out of the alleged breach on February 20, 2018, upon learning that the IESO had made the decision
to exercise its termination right.'*® This is untenable. The Claimant had already admitted that its
investment had no value as of May 2012, when its Project became impossible to finance within the

timelines of the FIT Contract.”® T h e Claimant s position 1is b as

146C2644, Email from David Mars (WEI) to Randi Rahamim (NA
2016) with attached (a) WWIS—-Of f s hore Win Project Key Facts (October 1
Benefits to Ontario of Cancelling the Wolfe Island Sho:

147 R-0795, Letter from Dolly Goyette (MOE) to Ian Baines (WWIS) (August 25, 2017).

148 C-2055, Email from David Mars (WEI) to Glenn Thibeault (MEI) re Next Steps for Windstream Wolfe Island Shoals
Project attaching letter from David Mars (WEI) to Glenn Thibeault (MEI) re Response to Ministry of Energy Letter of
December 6, 2016 (December 15, 2016).

s REPl Y Memori al

130 CER-Deloitte (Taylor and Low),§5.8:( “gi ven that the Project would have n
of the Date of Breach [of Article 1110 or 1105], the Project has nominal value, if any, since that date and continues to

have nominal value, if any. Accordingly, the related FIT Contract and the shares of WWIS likely have nominal, if any,

value on the basis that the FIT Contract value is contingent on the successful operation of the Project and that the Project

is the only REHK% WindstfeamWwivasd,|190.;

149 Windstream IFC| ai mant
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Windstreamt r i bunal “did not award dama g'dutthafdoes t he
not change the fact that it already knew prior to the Award that it suffered a loss. Articles 1116(2)
and 1117(2) are clear — the limitation period commences on the date when a claimant first acquires

knowledge of loss or damage, not when it acquires additional knowledge of loss.

890. Finally, the Claimant’ s ar gument is untena
whether the Claimant knew that it incurred some loss or damage, not the full amount of the loss. !>
The Claimant does not deny that the Windstreamkt r i bunal awarded it “dam:
in September 2016,'>* so it is groundless to claim now that it only first acquired knowledge of its loss

or damage arising out of the alleged breach when its FIT Contract was terminated.

3. Jurisdiction Ratione Tempori€annot Be Founded on Any Act or
Omission of the IESO

90. In its submission, the Claimant relies on certain measures of the IESO to argue that its claim
was filed within the limitations period —namely t h e I térSifatios of the FIT Contract and its
failure to amend the FIT Contract to “ f r e the Pmjé&ct (measures (e) and (f)).!** Neither of the

measures arising out of the 1IESO?‘Talionetemparis.ct ¢ a

91. The alleged breach identified by the Claimanti s based solely on Onta
I ESO’ s . Thter eCaltasi mtalme [ FEt&Snénats the Fld Contract @msna ndtucal

consequencethereofa nd does mnot challenge thse slwcegh, i1tthye o
measures do not constitute a self-s t anding cause of action which

jurisdiction under Articles 1116(2) and 1117(2).

92. AstheSpenca r i bunal held, “a tribunal cannot res
i t s '¥ himitation’periods such as the one set out in Article 1116(2) start to run when the claimant

first acquired or must be deemed to have fi1r s

Bl'Windstream IFCl ai mant ' s RE0,374,MM& mor i al

152 Windstream Energy, LLC v. Government of Canada((I NC1 TR AL ) C a nMertharidl,d2 DE€cember t € t
2 0 2 WindstteamIFCan ada’ s-MeBorialh,)fe34 and 135.

I3 Windstream IFCl ai mant ' s R y Memori al
34 Windstream IFC|l ai mant ' s RE@ y Memori al
155 RL-138, Spence- Corrected Interim Awargf{ 226 and 227.
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b

essence ofPHeeicr ¢hei msSence of the Claimant
(1. e. the continuation of the moratorium and
investments from its effects) created the conditions for the IESO to terminate the FIT Contract,
depriving the Claimant of the value of its investment.'” This deprivation of value occurred in May

2012, when the Claimant admits its investments became valueless'>® or at the very latest when the

IESO was in a position to terminate the FIT Contract under section 10.1(g) in May 2017.1%° The

essence of that complaint is not changed by the fact that the IESO eventually decided to terminate

the Claimant’s FIT Contract 1i-nthedamagehadteandonee wi t
long before then. In this regard, and to quote the Spence r i bunal , the Cl aimant

potential breach well before the critical date.!®

93. Canada’s ar gu methefimitationipdridd stitl ¢andpegandless of the fact that
the termination of the FIT Contract occurred

merely an attempt to parse its claim into numerous pieces so that it can evade the strict requirements

156 RL-138, Spence- Corrected Interim Award[299 (“ [ ...] affording t o t h &nowlddgethema nt s’
weight that they propose would again turn the limitation clause on its head. The relevant question is the date on which

the Claimants first acquired or are deemed to have first acquired knowledge of the breach and loss that they allege. While

the Claimants may have first acquired knowledge of the SETENA suspensions in July 2014, the Tribunal has concluded,

and underlines that conclusion, that the Claimants must be deemed to have first acquired knowledge of the breaches that

form the essence of their claims a good deal earlier, before both the 10 June 2010 critical date and the 1 January 2009

CAFTA entry into force date. As with the MINAET instructions just addressed, knowledge of the SETENA 2008-2009

suspensions does not generate a new independently actionable breach separable from the conduct that preceded it of

which the C1l ai)fanphtsisadded).r ¢ aware. ”

57Windstream IFC1 ai mant ' s RE®M y Memori al
158 RL-109, Windstream + Award, 4 192.

The Claimant’s Domestic Application del aye dndthechthe I ES O°
actual termination until February 18, 2020. Ultimately, the Claimant withdrew its Domestic Application, meaning that
the Court never had the opportunity to rule on the legality of the termination within Canadian law.

160 RL-138, Spence- Corrected Interim Award] 179. The Spenceribunal was charged with determining if the claimants

had constructive knowledge of facts underlying their claims that their properties had been unlawfully expropriated. The

tribunal found that the publication of a government resolution declaring a neighbouring piece of land subject to
expropriation was sufficient to put the c¢claimants on
were also subject to expropriation (“The Tmoftha2dJaly al s o
2003 MI NAE Resolution declaring the acquisition of M:
subsequently described as the formal start of the expropriation process of properties within the Park. Notwithstanding

any issue surrounding the contested status of this Resolution, the Tribunal considers that the fact of this Resolution, and

its publication, must be taken to have put potential, and sitting, property investors on notice that the MINAE considered

properties within a 125-metre landward zone to lie within the boundaries of the Park and thus to be subject to a legislative
requirement on the State to expropriate in the public
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of that provision. Such an approach was described as unsustainable!¢! by the Ansungtribunal and

was expressly rejected by the Spenceribunal:

On the issue of first knowledge of the breach, if a claim is to be justiciable for
purposes of CAFTA Article 10.18.1, the Tribunal considers that it must rest on a
breach that gives rise to a self-standing cause of action in respect of which the
claimant first acquired knowledge within the limitation period.!®?

94. The Spencet r i bun al also emphasized that -critiddl a me

limitation date conduct ” independentiypcatrita'fatllae’l.y i

95. The acts and omissions of the IESO have not been presented as being independently actionable.
The Claimant merely points to the ITESO’s deci
2018 and to its effective termination on February 18, 2020, describing the latter as the point at which
the breaches of NAFTA Art i'lltesdode Snatndc hallloe
conduct per se just that the termination was the result of the conditions created by Ontario.'® In its
Article 1110 c¢claim, the Claimant ¢ expropriatedtite nt | y
investment.!®® T t makes mno allegation that the TESO’s

wrongful conduct in its Article 1110 claim. Similarly, in its Article 1105 claim, the Claimant

2

challenges Ontario’s conduct as den%itdogsnoi t f a i

161 RL-210, Asung Housing v. Ching]CSID Case No. ARB/14/25) Award, 9 March 2017, 113 (“ Howe ver , € Ve
assuming a continuing omission breach attributable to China, which the Tribunal must assume, and even assuming
Ansung might wish to claim damages from a date—firater t
example, from November 2, 2011, when Ansung tentatively agreed to transfer its shares or even December 17, 2011,
when Ansung’s ¢ o mme thatcould hot change the date onevhich Ansungdinst knew it had incurred
damage. And it is that first date that starts the three-year limitation period in Article 9(7). To allow Claimant to adjust
that date of first knowledge by selecting the date from which it wants to claim damages for continuing breach would be,

to borrow fromthe Spencel e ci sion, to allow an endl e scompgnentsof breaclg up o f
over time in an attempt t) come within the Il imitation |

162 RL-138, Spence- Corrected Interim Awardy 210.
163 RL-138, Spence- Corrected Interim Awardy 221.
S R4 186 apd 28Me mor i al

15 Windstream ILC| ai mant ', §7320-83mand 484a492; Windstream IFC| ai mant ' s RE31L y Me mc
364-368, and 400.

1% Windstream ILC| ai mant ' 45K &\indstreama -C|1 ai mant ' s RYP85, 03, e 334 r i al

Also note the Claimant’ s posit iWindstream trjpunal ddgatmeedtodectdd 2 o f i
whet her the acts of the TESO’s predecessor, the OPA, W
Ontario Government organs were sufficient to find 11iab:

s RIY®P/3-383. Memor i al

164 Windstream IFC| ai mant

17 Windstream IFC1 ai man't
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challenge the TESO’s contractual r i g hhelIESOo
did not have the power to isolate the Claimant from the effects of the moratorium. It needed a
direction from Ontario to do so.'®® The alleged NAFTA breaches therefore do not depend on the
I E S ©onhduct.

t

cr

96. Al 1l owing the Claimant t atiofietemporidt hsce ' ra b utnlad

measures would deprive Article 1116(2) and 1117(2) of their effet utile To borrow the conclusion of
the tribunal in Nissan Motoy the facts relied on by the Claimant in attempt to establish jurisdiction
ratione temporisare nothing more than additional conduct relating to the same underlying alleged

breach, and as such tKis “dispute cannot

4. The Tri bunal > Ratiodeu Feinpodsi Canndt oBa
Founded by Characterizing the Breach as a Composite Act

97. In its Reply Memorial, the Claimantc 1 ar 1 f1i es t hat “T1i]t wa
terminated that t hese individual me as ut'®

However, even if the Claimant characterizes the four Ontario measures and the two IESO measures

S

S 3

on

t

as a single compositeact,c r yst al i zing with t h then thd Claimfosmllt r a c t

acquired knowledge of the alleged wrongful conduct well before the critical date.'”!

98. Articlel152)of t he Internati on a lArtitles on SthteoResponsibilityy o n * s

“deals with the extension in time of a composite act” providing guidance on how to analyze a

composite act that breaches an international legal obligation.!”” The ILC makes clear that, in the case

of a compobreéeechcts dahed to the first of

18 Windstream ILC| ai mant ' s R¥@®82apd38e mor i al
169 RL-172, Nissan Motor Co., Ltd. v. Republic of INdi@NCITRAL) Decision on Jurisdiction, 29 April 2019, ¥ 325

moting that “Jo]lnce an investor has knowledge that
obligation, additional conduct relating to the s ame

for the filing a claim seeking redress. If the three years have elapsed from first knowledge, then that particular investment
dispute canphot be revived.?”

s RE#MM y Memori al
s RE® Yy Memori al

172 RL-029, James Crawford, The International Law Commission's Articles on State Responsibility: Introduction, Text
and Commentaries (New York: Cambridge University Press, 2002) ( IL.C Articles- Commentary ,)Commentary 10 to
Article 15.

170 Windstream IFC| ai mant

7I'Windstream IFC| ai mant
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primary obligation was in force.!”® In other words, the Tribunal must determine when the Claimant
first knew of the first act 1n the series of

of investment tribunals have applied this principle, including in the context of time bar.!”*

99. The Tribunal may not assess the breach at the time the last action or omission occurred.!” To
use the words of the Rusoro Mining r i b thapardose of Art. 15.1 is to set a criterion to determine
the occurrence of a composite act (i.e., when the last action has occurred, which taken with the
previous ones is sufficient for the breach to have occurred); while Art. 15.2 determines the relevant

date of the breach (i.e., the date of the fir s t of t he afts in the series

100. The question for the Tribunal then becomes what was the first of the series of acts that allegedly
taken together br eaadowhen diddha @ladnant farst kaoby bf it. e first actn s
raised by the Claimant in this dispute that
Contract is the imposition of the moratorium on February 11,2011.!"7 The Claimant was undisputedly

aware of the imposition of moratorium and its continued application thereafter.

THE CLAIMANT HAS FAILED TO ESTABLISH A VIOLATION OF THE NAFTA

101. As demonstrated above, the Claimant has failed to discharge its burden to establish the
admissibility of its claims andthe Tr 1 bunal s jurisdiction. Even

merits, the Claimant has failed to establish a violation of NAFTA Article 1105 or Article 1110.

173 RL-029, ILC Articles- CommentaryCommentary 10 to Article 15.

174 RL-176, Rusoro— Award, 99 224-230; RL-211, OO0 Manolium Processing v. Republic of Belaf® A Case No.
2018-06) Final Award, 22 June 2021, 99 278.10 and 279; CL-052, Gemplus S.A., SLP S.A., Gemplus Industrial S.A. de
C.V. v. The United Mexican Stai@€SID Case No. ARB(AF)/04/3) Award, 16 June 2008, 99 12-44; CL-183, Chevron
Corporation (U.S.A.) and Texaco Petroleum Corporation (U.S.A.) v. The Republic of Eci@NGITRAL), Interim
Award (December 1, 2008), § 301.

175 RL-029, ILC Articles- CommentaryCommentary 8 to Article 15.
176 RL-176, Rusoro— Award, q 226.

177 Note that the Claimant had already obtained force majeurestatus as of November 22, 2010, when it was not able to
obtain the approval to access the site to establish its project layout, conduct wind studies, or undertake research for
permitting.
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A. The Claimant Has Failed to Establish a Violation of NAFTA Article 1105

102.ITn 1its Reply Memorial, the Claimant states
Ontario had an obligation to direct the IESO 't
following the Windstream Award.!”® The Claimant continues to adopt an overly broad approach to

the protections afforded by NAFTA Article 1105. The Claimant also fails to demonstrate how any

action (or inaction) of Ontario or the IESO after the Windstream [Award violated the established

customary international law minimum standard of treatment.

1. The Claimant Continues to Adopt an Incorrect Interpretation of
the Minimum Standard of Treatment under NAFTA Article 1105

103. The Claimant’ s interpretation of the minin
remains incorrect in at least three respects. First, although the Claimant criticizes Canada” s st at e me
that the threshold for proving a violation of Article 1105(1) is high,!” the three NAFTA Parties'8’

and numerous tribunals confirm that conclusion.'®! As noted by the tribunal in Westmoreland,

13

significant weight” should be givyéhatve taha nvi

7 Windstream IFC| ai mant ' s RYH/I y Memor i al

7 Windstream IFC| ai mant ' s RS y Memori al

180 RL-212, Alicia Grace and others v. United Mexican Staf€sSID Case No. UNCT/18/4) 1128 Non-Disputing Party

Submission of the Government of Canada, 24 August 2021, § 29; RL-076, Second Article 1128 Submission of Mexico,

12 J un eMea0Second(Afticle 1128 Submission of MeXico, RHE-07% Mesa Power Group, LLC v. Canada
(UNCITRAL) Second Article 1128 Submission of the United States, 12 June 2015; RL-185, Mercer International Inc.

v. Government of Canad&CSID Case No. ARB(AF)/12/3) Award, 6 March 2018, 9 7.55 (“Both the U
submit that the threshold under NAFTA Article 1105(1), as in customary international law, is high.” )

181 SeeCL-091, Waste Management, Inc. v. United Mexican StdteSID Case No. ARB(AF)/00/3) Award, 30 April

2 0 0 Waste‘ManagementHAwa r,d ") 9 8 ( mamifpstfailurd ofingtural jastice in judicial proceedings or
acompletelackof transparency and candour 1in a@L-134JWiliamRalphr at i v e
Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. The Government of
Canada, Permanent Court of ArbitratigpCA) Case No. 2009-04, Award on Jurisdiction and Liability, 17 March 2015,

T 441 (“t h dighghreshddfiomrd eAed iacl e 1 1 0 LL-064, MebinlpvestimeritssCanadadne.d ) ;

and Murphy Oil Corporation v. Government of CanalzgSID Case No. ARB(AF)/07/4, Decision on Liability and on

Principles of Quantum, May 22, 2012, 49 152 and 153 (The minimum standard guaranteed by Article 1105 of NAFTA is

“set [..] at a level which pr ot e ct scormcgyasuggesssthatthegpplicagon o us be
of a “strict standar dNeeidscisionpWindstreamdHCtl iad enlayn’t * en RYSRd y 1 M= 6
In the words of the Thunderbirdt r i bunal, “[n]otwithstanding the eNearl utior
Claimin 1926, the threshold for finding a violation of the minimum standard of treatment still remains high” CL-057,

International Thunderbird Gaming Corporation v. The United Mexican States (UNCITRAIt)al Award, 26 January

2006, 9 194 (emphasis added). See als&L-053, Mesa Power Group, LLC v. The Government of Car@®CITRAL)

Award, 24 March 2016,9503: ( “[ T] he FTC Note is c¢clear that the Tribun
standard of the international minimum standard of treatment, and nothing else. There is thus no scope for autonomous

standards to impose additional requirementsonthe NAF TA Parties . 7))
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perspective on how the NAFTA should be interpreted and also in recognition of the systemic interests

of States in ensuring®consistency of interpre

104. Second, the Claimant impermissibly attempts to broaden the scope of Article 1105 to prohibit
differential treatment of different types of investors and investments.!®> As a general matter,
customary international law does not preclude a State from treating its own investors more favourably
than foreign investors.'®* As Canada set out in its Counter-Memorial,'®® only targeted discrimination
on manifestly wrongful grounds that expose claimants to sectional prejudice, such as gender, race or
religious beliefs, could amount to conduct that would rise to the level of a breach of the minimum

standard of treatment.'®® All three NAFTA Parties agree that customary international law as reflected

in Article 1105 does not incorporate a general prohibition on discrimination.'®’

105. Indeed, none of the authorities cited by the Claimant in its Reply support the view that
discrimination could breach Article 1105

pr e j u™ The €Himant refers to Nelson Quiborax Saluka CMS and Cairn Energy'®’
However, only Nelsonconcerned Article 1105 of the NAFTA, and it cited with approval the Waste

182 RL-139, Westmoreland Mining Holdings LLC v. Government of Can®@d8ID Case No. UNCT/20/3) Final Award,
31 January 2022, 9 214.

B Windstream IFCl ai mant ' s R3lapd3¥e mor i al

184 CL-054, Grand River Enterprises Six Nations, Ltd., et al. v. United States of Am@MaITRAL) Award, 12
January 2011, 9 209; CL-063, Methanex Corporation v. United States of Amert&NCITRAL) Final Award on
Jurisdiction and Merits, 3 August 2005, Part IV — Chapter C — Page 7, § 14; RL-185, Mercer International Inc. v.
Government of Canad@CSID Case No. ARB(AF)/12/3) Award, 6 March 2018, 4 7.58.

185 Windstream IFCanad a’' s-Metorial§f2E0mand 211.

The Claimant does not 1CE-891 Waste ManageémentsH Avsand indnGLs064, Mohil s
Investments Canada Inc. and Murphy Oil Corporation v. Cafd8ID Case No. ARB(AF)/07/4) Decision on Liability
and on Principles of Quantum, 22 May 2012. The Claimant cited these two cases with approval in the Windstream |
proceedings. See WindstreamHC | ai mant ' ,$n.9%e mor i al

137 RL-186, Mercer International v. Government of Canad@SID Case No. ARB(AF)/12/3) Submission of the United
States, 8 May 2015,921: ( “State practice confirms that there 1is
requiringnon-d i s ¢ r i miRL-218, Kach Indusjries, Inc. and Koch Supply & Trading, LP v. Can@@8&ID Case
No. 20/52) Submission of the United States of America, 28 October 2022, §27: ( “t he cust omary
minimum standard of treatment set forth in Article 1105(1) does not incorporate a prohibition on economic discrimination

against aliens or a general obligation of non-d i s ¢ r i miRL&214,iWindstréam Energy, LLC v. Government of

Canada,(PCA Case No. 2013-22), Submission of Mexico, 12 January 2016, § 6: “Mexico also

(13

€ VvV €1

on

3

no

int e

agre

Article 1105(1) does mnot provide a blanket prohibition

88 Windstream IFC| ai mant ' s REB®I y Memori al

s RB®land m.Md.mor i al

18 Windstream IFC1 ai mant
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Managementlt r i bunal s 1imitation ! Qasesimerretingibidateral ] o r
investment treaties that contain an expressp r o v i s i o ndisarimigatory ndeasureg™'®! “are of
no assistance in establishing the content of the customary international law standard under NAFTA

Article 1105(1).1%

106. Third,t he Cl ai mant continues to i1ignore the req:
objectively reasonable, relying instead on a highly selective reading of the record and its
representatives’ s ubj e%ThdCaimantfheweagdreesthaf gothaetentu t t h
relevant,)*a failure to comply with an investor s 1
a NAFTA breach.!”> However, as NAFTA tribunals have consistently recognized, expectations must

be objectively reasonable.!”® In the words of the RREEFt r i b u msabkcause 4n[injejtor may

190 RL-183, Joshua Dean Nelson and Jorge Blanco v. United Mexican $ta¥ Case No. UNCT/17/1) Final Award,
5 June 2020, § 351.

191 CL-141, Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplun v. Plurinational State of BO&GSED

Case No. ARB/06/2) Award, 16 September 2015, 9 288: Article I1I(2) of the Bolivia-Ch i 1 ¢ BI T ( “Each Con't
shall protect within its territory the investments made in accordance with its laws and regulations, by the investors of the

other Contracting Party and shall not impair the free administration, maintenance, use, enjoyment, extension, transfer,

sale and liquidation of those investments through unreasonable or discriminatory measures. ” ) ( ¢ mp h@Ls080s a d d e «
Saluka Investments BV (The Netherlands) v. The Czech ReiSlidTRAL) Partial Award, 17 March 2006, q 318

(Article 3(1) of the Netherlands-Cz e ch Republic BIT (“Each Contracting Par
to the investments of investors of the other Contracting Party and shall not impair, by unreasonable or discriminatory

measures [ ...] . 7 ) ( e mp @lLald0j GMS Hasdlranrsmission Company v. The Republic of ArgeitiisdD

Case No. ARB/01/8) Award, 12 May 2005, § 285: Article II(2)(b) of the Argentina-U. S. BI T ( “Nei t her Pa
way impair by arbitrary or discriminatory measures [ ...] ” ) ( e mp h aGairnsEnesgy the ¢ribupaj citell with

approval the Waste Managementilr i bunal >s [ imitation Cl180;GaircEndargy RLCI or 1
and Cairn UK Holdings Limited v. The Republic of IndiaNCITRAL, PCA Case No. 2016-7), Award (December 21,

2020), 9§ 1725.

192 SeeCL-053, Glamis Gold, Ltd. v. The United States of Ame(IG®8CITRAL) Award, 8 June 2009, § 608; CL-031,

Cargill, Incorporated v. United Mexican Statd€SID Case No. ARB(AF)/05/2) Award, 18 September 2009, § 278. In
addition, both Quiboraxand Salukaconcerned allegations of discrimination on the basis of nationality, which in the
NAFTA context must be treated exclusively under Article 1102 or Article 1103. Seealso Windstream I-Canada’ s
CounterMemorial § 211; CL-141, Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplun v. Plurinational
State of BolivigICSID Case No. ARB/06/2) Award, 16 September 2015, 49 246 and 288; CL-080, Saluka Investments

BV (The Netherlands) v. The Czd&publicUNCITRAL) Partial Award, 17 March 2006, 4 318.

¥ Windstream IFC|l ai mant ' s REB® y Memori al
9 WindstreamIFCanada’' s-Metorialq 21& WindstreamIFC| ai mant ' s RI&B®w y Memori al

95 Windstream II- Cl ai mant ' s Repy y4doMemoThal Cl ai mant “does not é
legitimately held expectations] alone gives rise to a |

19 CL-064, Mobil Investments Canada Inc. and Murphy Oil Corporation v. Can@®d8ID Case No. ARB(AF)/07/4)
Decision on Liability and on Principles of Quantum, 22 May 2012, § 152; CL-057, International Thunderbird Gaming
Corporation v. The United Mexican Stae&NCITRAL) Arbitral Award, 26 January 2006, § 147; CL-053, Glamis Gold,
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have an expectation [ ...dJoes not necessarily mean that such an expectation is objectively legitimate
in any given circumstance. I n addi ti on, although the Claimar
commitment must have been made “toontinuks¢opoinn ves t
to alleged representations that post-dated its investment in Canada.'® As set out below, the Claimant

does not explain how such statements could have induced an investment that had already been made.

2. The Claimant Has Not Established that the Challenged Measures
Breach NAFTA Article 1105

107. The Claimant challenges six measures in this arbitration, alleging that together (but not
individually) they amount to a violation of NAFTA Article 1105 because they allowed the IESO to
exercise its right to terminate the FIT Contract’*None of the four argument s
Reply Memorial show a violation of Article 1105. As Canada sets out below: (a) the Claimant has
failed to identify or prove any arbitrary or grossly unfair conduct in violation of Article 1105; (b) the
Claimant s new “continui nlcgthe Chhimantahashot shdwe any y h a

Ltd. v. The United States of AmeriG@NCITRAL) Award, 8 June 2009, § 621. See alsoCL-044, Duke Energy

Electroquil Partners & Electroquil S.A. v. Republic of Ecuad@ISID Case No. ARB/04/19) Award, 18 August 2008,

9 340: (The legitimacy or the reasonableness and the justifiability of expectations is assessed objectively taking into
account “all circumstances, including not only the fact
cultural and historic a1l condi ti ons pr e)y@Li203,iThegPV investarshve Thehkingdom & Spain e . ~
(UNCITRAL, PCA Case No. 2012-14), Final Award (February 28, 2020), 99 573 and 574; RL-020, EDF (Services)

Limited v. Romani@lCSID Case No. ARB05/13) Award, 8 October 2009, 9 176.

197 RL-215, RREEF Infrastructure (G.P.) Limited and RREEF Fauropean Infrastructure Two Lux S.ar.l. v. Kingdom
of Spain [CSID Case No. ARB/13/30), Decision on Responsibility and on the Principles of Quantum, 30 November
2018, 9 262.

¥ Windstream ILC| ai mant ' s R%3p5l See dideChr64, Mabil Investments Canada Inc. and Murphy

Oil Corporation v. Canad&ICSID Case No. ARB(AF)/07/4) Decision on Liability and on Principles of Quantum, 22

May 2012,9152:( requiring “clear and explicit representations
to induce t hCL-026, Bayiadir insaatnlurizn) Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan
(ICSID Case No. ARB/03/29) Award, 27 August 2009, 9§ 190 and 191.

s REPTapd3Me mor i al

2WThe Claimant points to the “c¢ompdMndstream B-Cfl @d tmandéf st Re
Memorial 9 287. However, the Claimant has not addressed or explained how the aggregate nature, if any, of the alleged
measures amounts to an internationally wrongful act. Article 15 of the I L CArticles on State Responsibility provides

19 Windstream IFC1 ai mant

guidance. The ILC explains in its Commentaries that con
some aggregate of c¢conduct RIz02% ILCiAsticlesi GomentaryiConamentary 2t s a s ¢
Article 15, p. 141. The Claimant’ s allegations fall far
namely “a legal ent it ynor¢tharet hweh osluem ooRL-2&Mtis€Chp awdt pr a’'s e dt s ( 2 (
Responsibility: The General Part” (Cambridge Studies i
University Press (excerpt), p. 266 (emphasis added). As in Infinito, t he Cl ai mant has merely r
effect” of several measures, which is i ns RI180 lofiniton t t o

Gold Ltd. v. Republic of Costa Rid&;SID Case No. ARB/14/5, Award (3 June 2021), 19229 and 230.
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discriminatory treatment of its investment; and (d) the Claimant could not have had a legitimate

expectation that the FIT Contract would be renegotiated to suit its preferred outcome.

(a) Ontario’s Actions We r e Neither

Unfair?

108. The Claimant alleges that Ontari?besausc(nduct
Ontario allegedly adopt e d Windstream hwartd; X’ @ipthe IESOn i s t .
lacked a “legitimate rati o (iig Ontarid did nottconducmi n a t i

additional scientific studies relevant to the moratorium;>** and (iv) Ontario deferred to the IESO with
respect to the FIT Contract.’>Ont ari o’ s conduct falls far

violation of NAFTA Article 1105.

(i) Ontario’s Engagement with
Windstream I Award

109. The Claimant asserts that there is no legitimate rationale for Ontario> s ¢ on d u c t

the Windstream lAward.?°® The Claimant is incorrect. On September 30, 2016, after four years of
contentious NAFTA proceedings,??” Ontario received the Windstream |Award. Ontario proceeded
to review and consider the Award, which remained confidential until early December. The time to

seek set-aside of the Award would expire on or around December 30, 2016.2%8

201 Windstream IFC | ai man't RE3R3l y Memori al
RY® 375 apd 3’Me mor i a |
RE3PI Yy Memori al
REBW v Memori al
RE3RO] vy Memor i al
s RIS p/4-376. Memor i al

207 Between March 2017 and February 2020, the Claimant and Canada/Ontario/the IESO continued to face one another
in various legal proceedings. As Canada laid out in its Counter-Memorial, after the release of the Windstream Award,
the Parties held discussions on its payment until March 14, 2017. In that period, the Claimant filed for an enforcement
application which it withdrew on the same date when it received the payment. Less than two weeks thereafter, on March
27, 2017, the Claimant filed its Domestic Application against the IESO, which it maintained until January 15, 2020.
WindstreamIFCan ada’' sMetorial§it7& 72, 80-82, 86, 106-108, and 115. On January 22, 2020, the Claimant
delivered a Notice of Intent to commence the present arbitration.

208 R-0840, International Commercial Arbitration AcR.S.0. 1990, c. 1.9, Schedule, Article 34(3).

202 \Windstream IFC| ai mant
203 \Windstream IFC| ai mant

204 \Windstream IFC| ai mant

n u unu u un

205 Windstream IFC | ai mant

206 \Windstream IFC| ai mant
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110. On October 5, 2016 — less than a week after receiving the Award — the Ministry of Energy
Chief of Staff, Mr. Teliszewsky, advised internally that Ontario should not engage directly with
Windstream.?%’ This was a reasonable posture to adopt at the time, since as Mr. Teliszewsky explains,
“interaction directly with a proponent (or th
the benefit of legal counsel (from both sides) in attendance would not have been a wise course of
a ¢ t t'%Havihg been contacted by a Windstream representative, Mr. Teliszewsky advised him that

Windstream’s legal counsel should “dutreach v

111. Moreover, far fanything **Ostaficiasd fha IBSQ fesponded todhe issues

the Claimant raised in various letters and met with representatives of the Claimant in 2016-2017:

1 Correspondence with the Ministry of the Environme®h November 23, 2016,
Windstream wrote to the Environment Minister requesting“ an update on the
timing of the release of the finalized researcha s we l 1 as t he updated
offshore wind.?!3 On December 23, 2016, the Director of Standards wrote to Windstream
regardingther el ease of two desktop studies on o
necessary to allow for all o?f OntFebmaryRk op e r
2017, WWIS submitted an updated Project Description to MO E , calling 1t a
REA” and attachi Windstneam kbitratianP'31In itf response, M®Ee

noted that the studies in the submission were not, in fact, the reports required for an REA

209 C-2642, Email from Andrew Teliszewsky to Andrew Bevan re Decision: Windstream Energy LLC v. Government of
Canada (October 5, 2016).

210 RWS-Teliszewsky, q 23.

211 C-2642, Email from Andrew Teliszewsky to Andrew Bevan re Decision: Windstream Energy LLC v. Government of
Canada (October 5, 2016).

22Windstream ILC1 ai mant ' s RIESpMI(esphaMeimotginil)a |

213 R-0784, Letter from David Mars (WEI) to Glen. R. Murray (MOE) re Finalization of Offshore Wind Research
(November 23, 2016).

214 R-0785, Email from Sarah Paul (MOE) to David Mars (WEI) (December 23, 2016).

215 C-2073, Letter from Ian Bains (WWIS) to Ministry of Environment and Climate Change (MOECC) —“ Re : Updat e ¢
Project Description for the Wolfe Island Shoals Offshore Wind Farm FIT Contract F-000681-WIN-130-6 0 2> ( Fe br u a
15,2017).
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application. The Ministry also stated that it could not confirm wh e n o rwhethev’e n  “

Ontario would lift the moratorium.>'®

1 Correspondence with the Ministry of Enerfiya November 28, 2016 letter to the Minister
of Ener gy, the Claimant identified two 1
anticipated timing of the release of the finalized research as well as the updated policy
framework” dependent on the completion o°f
regarding which it looked forward to working with the IESO.?!7 In its December 6, 2016
reply to the Claimant, the Minister of Energy stated that the Ministry does not discuss
matters related to individual FIT Contracts, referred the Claimant to the IESO as the FIT
Contract counterparty, and noted that Ontario was still reviewing the Windstream |
Award’®* The Clai mant wrote again on December
moratorium”, t o which the Mi 17, reptateng ther e s p o

consistent message that this was a contractual matter for the IESO.?"”

1 Meetings with the Mini ¥tMe.melisgefvskyfnatevithgy.” s Ch

6 221

Benedetti, an energy sector lobbyist, several times in the fall of 201 Mr. Teliszewsky

recalls that Mr. Benedetti raised the issue of Windstream during one of those meetings.???
Mr . Tel 1 s zwarw of kdigcussimg Windstream at the time” g1 ven t he r
concluded NAFTA dispute.?*Mr . Tel i szewsky says that he

216 R-0795, Letter from Dolly Goyette (MOE) to Ian Baines (WWIS) (August 25, 2017).

217 C-2049, Email from David Mars (WEI) to Glenn Thibeault (MEI) re Next Steps for Windstream Wolfe Island Shoals
Project attaching letter from David Mars (WEI) to Glenn Thibeault (MEI) (November 28, 2016).

218 R-0787, Letter from Glenn Thibeault (MEI) to David Mars (WEI) (December 6, 2016).

219 C-2055, Email from David Mars (WEI) to Glenn Thibeault (MEI) re Next Steps for Windstream Wolfe Island Shoals
Project attaching letter from David Mars (WEI) to Glenn Thibeault (MEI) re Response to Ministry of Energy Letter of
December 6, 2016 (December 15, 2016); C-2076, Letter from Glenn Thibeault (MEI) to David Mars (WEI) (February
21, 2017).

20 SeeWindstream ILC| ai mant ' 42364é MOni &kt ober 6, 2016, Mr. Benede

Staff, Andrew Teliszewsky [ ..]. On October 13, 2016, Mr
16, 2016, Mr . Benedetti spoke agai nl6 W BdnedeMmet with Mt. i s z e ws
Teliszewsky [ ..].7)

221 RWS-Teliszewsky, 9 25.
222 RWS-Teliszewsky, q 26.
223 RWS-Teliszewsky, 9 27.
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with Mr. Bamgdetomicetrhmhat with respect to Wi

have been discussed with the IESO as contractual counterparty” a nd t hat l e ga
should be present.??*

1 Meeting with the IESO Th e Cl aimant also met direct
counterparty, the IESO, on January 12, 2017. The IESO stated that it would not waive its

section 10.1(g) termination right or extend the MCOD.??* By letter dated February 9, 2017,

the IESO confirmed that it would not waive its termination right or grant an extension.??®

The IESO also stated that it had not yet made a decision with respect to its section 10.1(g)
right to terminate the FIT Contract, which would arise on May 5, 2017.

1 Correspondence with Ontario after the Claimant launched the Domestic Application

b

Ontario’s interactions with the Claimant
when the Claimant brought the Domestic Application against the IESO, and December
2020, when the Claimant brought this NAFTA claim against Canada.?*’

224 RWS-Teliszewsky, §27. See als®R-0841, E-mail to David Mars (WEI) from Chris Benedetti (Sussex Strategy Group)
Re: Ontario GR (14 October 2016).

225 C-2067, Meeting Minutes (WWIS) Windstream/IESO Meeting (January 12, 2017).

226 R-0789, Letter from Donna Glassman (MOE) to David Mars (WEI) Re: Response to Letters of October 13, October
20, and November 14 (November 29, 2022).

2”For example, on October 12, 2018, Mr. Mars met with M
Office. They exchanged emails in the following weeks (R-0813, E-mail exchange between David Mars (White Owl
Capital) and Patrick Sackvill e) On@edmber 10, 2019P MreRackfardr thes Of f i
Minister of Energy responded to Mr. Mars’ letter and c
FIT Contract, which is subject to ongoing litigation between Windstream and the IESO, thus referring Windstream to the
IESO (C-2253, Letter from Greg Rickford (MEI) to David Mars
November 26, 2019 (December 10, 2019)). After the Claimant filed its NOA on November 2, 2020, the Claimant
continued to contact Ontario directly even though it has been repeatedly advised to direct its communications to Canada
as the named party in the present arbitration. SeeMi ni st er Smi t h’s letter of August ©6

July 7, 2021 letter from the Claimant, notes t hat t h e
invitation?”, specifies tha tdto“thisgnitter shaull oc€uothromgh oud respectivey d i s ¢
counsel”, and states that he “would be hRPOMYLetteofrome et wi
Todd Smith (Minister of Energy) to David Mars (White Owl Cap) (6 August 2021)). On September 13, 2021, Ms.
Glassman, MEI’s Legal Director, responded to Mr. Mars’
of August 6, 2021, Canada is the named party in this dispute, they are the appropriate party with whom to discuss
settl ement . Again, please direct any fR0843; [etterdrontrMs.e s p o n d
Glassman (Ministry of the Attorney General, Ontario) to David Mars (White Owl Cap) (13 September 2021)). On
November 29, 2022, Ms . Glassman responded again to Win

14, 2022, noting that Ontario was not in a position to comment on the matter relating to the present ongoing NAFTA
dispute, declining the meeting invitation and asking that future correspondence occur through Canada as counsel of record
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112. Far from “obstructionism”, Ontario engaged
circumstances: having arbitrated the Cl ai man-
offshore wind, Ontario viewed the matter as concluded.??® As far as Ontario was concerned, any
remaining issues regarding the FIT Contract were for the contracting parties to resolve, in line with

the terms agreed to in the contract.

(ii) ITIESO’s Decision to Terminate t
Accordance with its Section 10.1(g)

113. The FIT Contract granted the IESO extensive termination rights, including in situations of delay
caused by government inaction®”? The I ESO’ s decision to terminat
reasonable exercise of a right provided under the FIT Contract itself, and does not rise to the level of

a breach of Article 1105.

114. As explained by Mr. Lyle, ¢

2 and [13

9230

231

(R-0789, Letter from Donna Glassman (MOE) to David Mars (WEI) Re: Response to Letters of October 13, October 20,
and November 14 (November 29, 2022)).

I'n contrast, the Claimant put in motion a plan to gar
the pronounced media coverage to exert furth-ecR084f,ressur
Navigator Strategic Communication and Media Relations Proposal (Confidential Unapproved Draft) (7 October 2016),

p- 2. According to the Claimant’s lobbyist, the media 7
management” rather twhxhwasd p‘trreepmd dhiga n’o wa fpmwroavdhlat t hey bel
from the Opposition i R-0841hEenailltoeDgvid Marsa(WHI)rfrem Chris Behedettr ¢€Swesdex”

Strategy Group) Re: Ontario GR (14 October 2016).

229 R-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, sections 2.5(b), 9.1(b), and 9.1(j). See als®R-0833,
Grasshopper Solar Corporation v. Independent Electricity System Opd&&th Ontario Superior Court of Justice
6297), 15 November 2019.

230 C-24717, Affidavit of Michael Lyle sworn June 1, 2018 with exhibits, q 15; RWS-Lyle, fn. 1.

231 C-2477, Affidavit of Michael Lyle sworn June 1, 2018 with exhibits, 9§ 16; C-2125, Letter from Michael Killeavy

(IESO) to Nancy Baines (WWIS) re Feed-in Tariff Contract #F-000681-WIN-130-6 0 2 (t he “FI T Contr ac
Independent Electricity System Operator (the “TITESO”) a
May 4, 2010 (November 10, 2017).
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232

233

115.

234

1
1
1
[ ]
1
[ ]

232 C-2477, Affidavit of Michael Lyle sworn June 1, 2018 with exhibits, § 18(d).

; C-2477, Affidavit of Perry Cecchini sworn June 5, 2017 with exhibits, 9 70.
233 C-24717, Affidavit of Michael Lyle sworn June 1, 2018 with exhibits, 9 20-25.
234 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018), p. 1.
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235

116.
236

117. Faced with unequivocal contract terms and the cogent contemporaneous analysis by the IESO,

the Claimant nevertheless challenges t h e I ESO’ s decision to exerc

13

ar bi-taltegngthatitwas “based solely on the circumst a

2

itreliedon a “flawed” forecast of7 Ontario’s energ

238

239

240

i) Ontario’s Decision Not to Prio
Related to Offshore Wind Power

118. In its Reply Memorial, the Claimant argues that Ontario allegedly had no legitimate rationale

for not conducting any studies to lift the moratorium.?*! It does so even though it acknowledges that

235 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018), pp. 14-15 and 17.
236 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018), p. 18.
B7Windstream ILC1 ai mant ' s RIS P77 ayd 3M.eSeecalsdy 4511 and 152.
238 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018).

239 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018), pp. 28-53.

MMr. Killeavy’s later disavowal of his recommendation
IESO in February 2018 and his employment by Power Advisory LLC (an expert retained by the Claimant in this
arbitration) from May 2018 onwards. C-2475, Affidavit of Michael Killeavy sworn October 18, 2018 with exhibit, § 8;

R-0846, LinkedIn information for Michael Killeavy (accessed on 24 October 2023).

X Wwindstream IFCl ai mant ' s RISl y Memor i al
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i thas ot alleged that the failure to do the work necessary to lift the Moratorium is itself a breach of

the NA¥TA.”

119. Ont ari o’ s decisions with respect to studie
context of energy and electricity considerations in the period following the Windstream IAward.
Ontario had a legitimate rationale for not prioritizing allocating resources to studies specific to

offshore wind: at the time, it did not forecast needing any additional capacity from offshore wind.?**

120 On September 1, 2016, the TESO had provide
Planning?Q@htl Onka.rio Planning Outlook indica-
robust supply of energy over t h* AsdVo. Helisawgskyd e ¢ a d
recalls, t he  Midmat se¢ ® pressimg fheed B move gfoyward® with additional

generating resources at the time because, as [ mentioned, the IESO had advised that Ontario was in a

strong energy position and the LRP renewables procurement was being curtailed.”24

121. Ontario publicly confirmed this approach on numerous occasions. For example, on October 15,
2016, media reported on the Minister of Ener.yg
power.2*” On February 13, 2017, the Ministry of the Environment indicated that Ontario would

22 Windstream IFCl ai mant ' s RI€92 (enphablsenddenl)r TheaClaimant acknowledges that the imposition
of the moratorium and the process that led to it were not wrongful. SeeWindstream IFC| ai mant’' s Rf®ply M
234; RL-109, Windstream + Award, § 376.

5

$The FIT Contract’s terms recognized that Ontario’s en
unfettered right to terminate if a project did not achieve commercial operation within the prescribed time. RWS-Cecchini,

443:( “The OPA/TESO has a legitimate and reasonable inter
commercial operation within a specified time. FIT Contracts were offered by the OPA on the basis of projected grid

capabilities. Giventhatdema nd, supply and price are susceptible to cha
under a FIT Contract are not progressing as planned and the project does not achieve commercial operation at the intended

time, the OPA/IESO needs to be able to re-evaluate its current electricity needs and retain the right to terminate the FIT
Contract. ”)

244 C-2035, IESO Ontario Planning Outlook — A technical report on the electricity system (September 1, 2016).

245 R-0770, Directive from the Minister regarding LRP Il RFQ Process and EFWSOP Cancellation (September 27, 2016)
(web version, accessed on December 7, 2022).

246 RWS-Teliszewsky, § 21. In addition, in 2017 Ontario announced that it would move away from long-term electricity
contracts and -btaosweadr dasp par o“amahr’k e ta s-TesmeEnergyPlart. C-2061, Ontdrie's 2 0 1 7
Long-Term Energy Plan (2017), p. 35.

Toronto Star, “Province waits on offshore wind power

(October 15, 2016), which appeared in a daily media scan prepared for the Claimant. SeeR-0847, Navigator Daily Media
Brief — Windstream Energy LLC (17 October 2016), p. 3.
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2

“continue to followt he i mpact of North America’s first o
order t o “have a better grasp of any ©potent
freshwater offshore wind developments.””®* Th e Mi ni s t r yhe moratortuma will notlea t :
lifted until research findings are understood and concerns surrounding offshore wind projects are

addressed”Anot her media article noted an official

the decision to put a moratorium on offshore wind was correct” and it was continuing to take a

“cautious approazh to offshore wind?”.

1222 Far from being arbitrary or grossly unfair,
on offshore wind was reasonable in the circumstances. The Claimant should be held to its concession

that “the failure to do t h edoeswatbrekchthedNARTAS'ary t o

iv. Ontario’s Deference to the TES
Contract

123. Finally, the Claimant argues that there was
to intervene” with the I ES?% Th Clamhnhrakes twotequallyt i o n

unpersuasive points in support of this argument.

124. First, the Claimant notes that Ontario, rather than the IESO, was responsible for the
moratorium. This is true but of no consequence. The Windstream lAward did not mandate the
removal of the moratorium (which, in any event, it was not found to constitute a breach), nor could
1t . The Claimant’ s ar gument 1 s reduized to idtervenato t h e ¢
create value in the FIT Contract following the Windstream lAward. There is no support for this

assumption in the Windstream Award itself or in the evidence before this Tribunal.

2R-0794, The Globe and MaimprAtordhe ohOntfdshorei gnalds pr o
(February 13, 2017), p. 2.

YR-0794, The Globe and Mail, Article, “Ontario signals mo
(February 13, 2017), p. 2 See alsaC-2072, “Ontario signals offshore wChatd mor a
News Today (February 13, 2017).

250 R-0848, Navigator Daily Media Brief — Windstream Energy LLC (20 October 2016), p. 3.
Blwindstream IFC| ai mant ' s RE®l y Memori al
22 Windstream IFC| ai mant ' s RSPl y Memori al
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125. Second, the Claimant examines at length whether Ontario had the power to direct the IESO
through formal directive and informal control.>® This misses the point. While Ontario did have the
power to direct the IESO, it did not have an obligationt o do s o with respect

Contract, or for any other reasons.?**

126 Ontario’s practice was to defer to 2As I1ES
noted by Mr. Teliszewsky, the Minister of Energy’s practicc

overall FIT program and decisions of systemic importance.?*® As he says:

While it is true that the Ministry has legislative powers to issue directives to the
IESO in relation to certain issues and that the IESO must comply with these
directives, in my time at the Ministry this was typically used for relatively high-
level policymaking as opposed to specific contractual issues regarding individual
FIT Contracts. This was done to ensure suppliers were aware that their FIT Contract
was with the IESO, not the Ministry, and that as the FIT Contract counterparty, the
IESO was the decision-making authority with respect to the management of
individual FIT Program contracts.?’

127.As with the other allegedly “arbi tWndstreai el e
[Awar d, Ontario’s deferral to the TESO to deci
was reasonable and based on legitimate policy choices. It was certainlynot“ a wi I ful di sr e
process of law, an act which shocks, Pasis at 1

required to find a breach of Article 1105.

(b) The Claimant’s “Continuing Breach

128. InitsReplyMe mor i al, the Claimant advances the th
the IESO with respect to the FIT Contract was a continuation of the Article 1105 breach found by the

B3 Windstream IFCl ai mant ' s R¥M384apd3®e mor i al

The Claimant’s expert, Ms. Powell, comments extensive
direct the IESO but does not identify any legal instrument that compels Ontario to exercise of such power. CER-Powell-
3,9945and 65. TheCl ai mant s witness, Mr . Smither man, likewise d

IESO. SeeCWS-Smitherman-2.

255 RWS-Teliszewsky, 9 23.

236 RWS-Teliszewsky, 4 11 and 12.

27 RWS-Teliszewsky,  11.

238 RL-021, Case Concerning Elettronica Sicula S.p.A. (US v. Itdh989] 1.C.J. Rep., Judgment, 20 July 1989, q 128.
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Windstream lribunal.>>® The Claimant does not address how this theory of continuing breach is
related (if at all) to the six allegedly new measures it challenges in this arbitration. Nor does it explain
how this allegation can be reconciled with its statement — in the same submission—t hat t he “1 mp

measures and legal grounds” in the firsdt® Wind

129. hnany event, the Claimant’ s *“c Septdamben20l6,aftgr br e a
extensive written and oral submissions, the Windstream It r i bun a l decided that
Government of Ontario to take the necessary measures, including when necessary by way of directing

the [IESO], within a reasonable period of time after the imposition of the moratorium to bring clarity

to the regulatory uncertainty surrounding the status and the development of the Project created by the

moratorium” was an i Thebreach foriwbich @ahadlayvas keld bableginf u 1 a

[13

Windstream bccurred at a specifictime —“ wi t hin a reasonable period

of t he m’® ¢ anddilnot havern’tontinuing character.?®® In addition, and conclusively, the

breach was fully remedied with the payment of the Windstream Award on March 14, 2017.

29 Windstream IFCl ai mant ' s RYSBJ387, adé8hor i al

20 Windstream IFC1 ai mant ' s R y Memori al

261 RL-109, Windstream + Award, 9 380. The Windstream kribunal also found that the imposition of the moratorium

was not internationally wrongful. RL-109, Windstream - Award 4 376: ( “ The Tr i bunal is unabl
Government of Ontario’s decision to impose a moratoriu
were 1n themselves wrongful. ”)

262 RL-109, Windstream + Award, 9 380.

%As the ILC notes, “[a]n act does mnot have a continuin
t i mRL2029, ILC Articles- CommentaryCommentary 6 to Article 14, p. 136. The authorities to which the Claimant

cites are inapposite. In Mobil II, the tribunal considered the question of when the limitation period in NAFTA Articles
1116(2) and 1117(2) began, and in so doing made clear
RL-110, Mobil Investments Canada v. Canad@SID Case No. ARB/15/6) Decision on Jurisdiction and Admissibility,

13 July 2018, 4 170. In LG&E, the tribunal was concerned with the assessment of damages. RL-070, LG&E Energy

Corp. et al v. Argentine RepubliECSID Case No. ARB/02/1) Award, 25 July 2007,9985-8 7. The paragraph
Nicaragua case to which the Claimant points is a conclusion that the United States is under a duty to cease an
internationally wrongful act. CL-181, Case Concerning Military and Paramilitary Activity in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment (June 27, 1986), 4292(12), p. 149. In United States of America

v. Iran, the ICJ held that the Iranian authorities?’ decisioc
by militants, as well as the continued detention of Em
breaches oftheapp 1 i cabl e provisions @Lf182iCase ConcemingnUnited’States Biplomatio ns . ”
and Consular Staff in Tehrafnited States of America v. Iran), Judgment (May 24, 1980), 9 76.
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(¢) Ontario’s Treatment of the Cl ai ma

130. Ne x t , the Claimant asserts that Ontario’”s t
t reat me n £ Inthe two parhgeaphssdidcussing discrimination, the Claimant does not point
to any facts that could amount to discrimination of any sort.?%> As set out above, the Claimant raises
no manifestly wrongful grounds that could, in theory, found a claim for breach of Article 1105.

Regardless, the Claimant has failed to meet even its own (faulty) test for discrimination.?%

131. In other parts of its Reply Memorial, the Claimant alleges that its investment received less
favourable treatment than the White Pines project.?” However, there is nothing comparable between

the White Pines project and that of the Claimant. First, as found by the Windstream kribunal, only

other prospective developers of offshore wind projects could be in similar circumstances to the
Claimant.?%® The White Pines project was an onshore wind energy project. Second, the White Pines
project is fundamentally dissimilar to the Cl
commercial operation at the time at its termination.?®® Even the Claimant recognizes that the White
Pines project WThi&§patandsliynbutidtKk.contrast
as the Windstream k r i bunal fousdagwayproGgecedrwythout t
approvals, much less any completed construction.?’! Third, the White Pines proponents had not

brought their grievance to, and received compensation from, a NAFTA arbitration process. With the

payment of the Windstream Award and the return of its CAD 6 million security deposit following

24 Windstream IFC|l ai mant ' s Rl y Memori al

s Rl apd3®e mor i al

265 \Windstream IFC | ai mant

266 In its Reply, the Claimant proposes a three-prong test to determine whether a State conduct is discriminatory: ( “ 1 £ (i )
similar cases are (ii) treated di fWiedstreamtlHGl giimant 'asn dR ew
Memorial 9 392. See alsoCL-080, Saluka Investments BV (The Netherlands) v. The Czech Re@uNHTRAL)

Partial Award, 17 March 2006, 9 313.
267 \Windstream IFC| ai mant

'S R R 173-174add04r i al

268 RL-098, Windstream - Award, §414. Whi 1l e the “like circumstances” analy
Article 1105 of the NAFTA but of Articles 1102 and 1103, determination by the Windstream kribunal on this point is
factually relevant for the analysis under Article 1105 in this case.

s REIRlI y Memori al
s REIMI Yy Memori al

209 \Windstream IFC| ai mant

29 Windstream ILC | ai mant
271 RL-098, Windstream + Award, 9§ 475.
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the termination of the FIT Contract, the Clai

much as the White Pines proponent was.

(d) The Claimant Could Not Have Had any Legitimate Expectation
that the FIT Contract Would Be Renegotiated or Not Terminated

132. As s et out above, should legitimate expect
Article 1105 analysis, only objectively legitimate expectations arising from specific representations
to the investor to induce the investment, assessed at the time of making the investment, are relevant.?’?

The Claimant has not identified any representations falling into this category.

133. First, the Claimant has neither identified nor valued any investment it has made in Canada
following the Windstream Award. There is no post-Windstream Award investment that could have

been induced. Indeed, in May 2018 the Claimant” s represetnh¢ at hat i1t had 1

exactly what [the Project] would look like nor what it would cost”*?and t hat the Pr o]

closertobeingbuilt” t han?™i n 2016 .

72 Seef] 106.

273 R-0849, 2018 Engineering Plan (2 May 2018), p. 1. This document, an engineering plan provided by Mr. Baines to
Mr. Mars, has been heavily redacted for litigation privilege, like many of the documents it has provided. Canada has
written to the Claimant on five occasions to ask for it to review its solicitor-client, litigation, and settlement privilege
designations. SeeR-0851, Correspondence between Counsel for Canada and Counsel for the Claimant, (27 June 2023 to
27 September 2023) and R-0852, Email exchange with Torys LLP Re: Production and Privilege Issues, (17 October 2023
to 18 October 2023). In response to Canada’s repeated requests, t1l
that it should never have withheld for privilege. For example, the Claimant removed the redaction over“ He pr ovi de d
j ui ci e s €CompareR-0833svith.R-0854, E-mail to David Mars (White Owl Cap) and Nancy Baines, Re: Case
(Unredacted) (15 October 2016). In other instances, the Claimant has maintained privilege assertions that Canada has
specifically asked it to reconsider, including the ph
unredacted. CompareR-0855 with C-2046, Email from to lan Baines (WEI) re
Congratulations! (November 24, 2016). It has also maintained litigation privilege over much of an email sent by

, an entity unrelated to Windstream. SeeR-0936, E-mail to Daniel Brown (KeyBanc) from Ian
Baines (Control Tech) Re: Wolfe Island Shoals — Follow up on our July 27" call (21 August 2018). Canada therefore
questions the accuracy of t h ethe@bratham?2000 documentpthatithe Glaimang ¢ a s s ¢
has withheld in their entirety on the grounds of privilege. SeeR-0850, Windstream Privilege Log (27 September 2023).

274 R-0856, E-mail to Chris Spencer (Queens University) from Ian Baines (Control Tech) Re: Wolfe Island Shoals Wind
Project (21 December 2022).
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134. Second, even if the Tribunal were to consider pre-Windstream lAward investments, it must
examine what a reasonable investor would expect in the period following the Windstream Award.?”®

Those expectations would be informed by:

T TheWi ndstream | Award’ s f iAsdresutgfshe Award, tha war d
Claimant received compensation in the amount of the full value of its investment (CAD

31,182,900), less its CAD 6 million security deposit.?’®

1 Thetermsof the FIT ContractAt the time of the Windstream |Award, the FIT Contract
had been in force majeurefor six years. In addition to the termination right under section
10.1(g), the FIT Contract accorded the IESO other termination rights. For example, section
9.2(a) allowed the IESO to terminate the FIT Contract for certain supplier events of default,
including: a failure to perform any material covenant or obligation such as the failure to
achieve the MCOD (section 9.1(b)); and a failure to reach commercial operation on or

before the date that is 18 months after the MCOD (section 9.1(j)).?”’

T The 1 ESO’s communi cat i OmJsnuary €g2017,dthe iE§O t e r mi

informed the Claimant that it would not waive its FIT Contract termination rights.>’®

T Ontario’ s updated ener gy In@le2014d Oitarioavasd pr o

forecasting adequate electricity supply and moving away from long-term, fixed-payment,

large scale standard offer procurement contracts.?”’

135. Third, the Claimant argues that it was entitled to rely on representations Ontario made after the

WindstreamAwar d t hat the scientific research need:e

275 Seef] 106.
276 RL-098, Windstream + Award, 9 485.

277 R-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3; R-0833, Grasshopper Solar Corporation Solar
Corporation et al. v. Independent Electricity System Operé&0i19 Ontario Superior Court of Justice 6297), 15
November 2019.

278 C-2067, Meeting Minutes (WWIS) Windstream/IESO Meeting (January 12, 2017); R-0662, Letter from Michael
Killeavy (IESO) to Nancy Baines (Windstream) (February 9, 2017).

279 Seedl 119 and 120. See als®RWS-Teliszewsky, 4 21. In addition, in 2017 Ontario announced that it would move
away fromlong-t er m el ectricity conbasetlsappdodolwdy das-Bean& tmao ke
Energy Plan. C-2061, Ontario's Long-Term Energy Plan (2017), p. 35.
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Pr oj e c % When wielvad in sonteixt] itlis ndt possitbleitoi cdn¢lude. that

these statements could create a legitimate expectation that the Project would proceed:

a) The Claimant refers to an answer from the Minister of Energy to a parliamentary

committee on October 26, 2016. The Minister emphasized t h a t Ostilt ar i o

believe[s] that [its] decision to put the moratorium on offshore wind is a correct

one” 28! He made clear that Ontario intended to maintain the moratorium until the

necessary scientific research is completed. He reminded parliamentarians once

again of Ontario’s “caut t2oHisscommgntp r o a c !

highlighted the uncertainty in offshore wind development and may not be

reasonably interpreted as an inducement for investment.

b) The Claimant also points to a news article from a media scrum on December 6,

2016 quoted the Minister of Energy affirming that Ontario was carefully

considering all its options.?**> The context for this article — omitted by the Claimant

— was the very recent public release of the Windstream IAward. The Minister

stated, in vague terms, that allowing the Project to proceed was amongst the

options that Ontario was studying. He also made clear that Ontario was continuing

to adopt a cautious approach to offshore wind. These statements made in the

context of the release of the WindstreamAwar d are in no way

repres e nt dotinduoemsestimenna d e
BOWindstream IFC|l ai mant ' s RYST)244, add89mane. i a |
281 (C-2045, Official Report of Debates (Hansard) Transcript - English, Legislative Assembly of Ontario, Standing
Committee on Estimates (October 26, 2016), p. E-159.
282 C-2045, Official Report of Debates (Hansard) Transcript - English, Legislative Assembly of Ontario, Standing
Committee on Estimates (October 26, 2016), p. E-159.
BR0788, Article, “Energy minister says all options stildl
201 6We’” ¢ still considering all of our options, ’ t he n
important thing for us to do is do our ducoidn gOntgie;nce’ ar
is carefully reviewing all legal options followiang the
based Windstream Energy LLC and Canada’”; ““The Ontari
whichincludesfinal i zing research to make sure that we are prote
his spokesperson in a statement. ‘Without thorough st u
use of offshore wind on inland, fresh water bodies. ’”

57



C AN A D REJ®INDER MEMORIAL
OCTOBER 30, 2023

c) In a February 13, 2017 news article, Ontario publicly signaled that the moratorium

13

wil 1 likely continue for several mo r
of fshore wind in freshwat e ThelChimanto n me n

was aware of this position.?®®

d) The same message was repeated directly to the Claimant on August 25, 2017,
when MOE informed it by letter that it could n o t “confirm wheth

Ontario will be revisiting the February 2011 decision” 2%

136. In these circumstances, a reasonable investor would have concluded that the Project remained
unfinanceable due to the section 10.1(g) right to terminate the FIT Contract as of May 5, 2017, and
that the most likely outcome was for the IESO to ultimatelyexer ci s e t hat ri1ight . In
own documents show that it did not expect that the Project had a clear path forward after the
Windstream Award**" The Cl aimant even hired a comxemnicat
further pressure on the Ontario government regarding a settlement. **® In line with those

expectations, in March 2017, the Claimant launched the Domestic Application in an attempt to

84C-2072, “Ontario signals offshore -wWhatNewsfhday Fdbraaryidp2i7)wi 11 ¢ |

85 Windstream ILC | ai mant ' ,4 29% 80857; H-nail to David Mars (White Owl Cap) from Daniel Brown
(Key Banc) Re: Windstream in the news (13 February 2017).

286 R-0795, Letter from Dolly Goyette (MOE) to Ian Baines (WWIS) (August 25, 2017).

2T As  Mr . Baines wrote at the time, “ R-0858] Bbmaihta IandBaineso k n o w
(Control Tech) from Lorry Wagner (Leed Co) Re: Windstream (17 October 2023), p. 2. This stands in contrast to Ms.
Baines’ statement in this arbitration that IWiBaidesf  ream
17. In October 2016, Mr. Baines wrote to Ortech, WWI S’ project manager, to constr
and “add anything you think is missing 1if we are to mo
send out a barr agtechsohfoulledt t“e[ris]’g naonrde tthhaet sOct back as it
regul ati on R-085% E-mail ta [anBdines¢Coritrol Tech) from Hank Van Bakel Re: Next Steps (25 October

2016), p. 3.

288 R-0845, Navigator Strategic Communication and Media Relations Proposal (Confidential Unapproved Draft) (7
October 2016), p. 2; R-0860, E-mail to David Mars (White Owl Cap) from Randi Rahamim (NAV) Re: Media Interviews

(19 October 2016); R-0861, Na vi gat or Brief, “Key Messages and Q&A”, p
October 2016); R-0862, E-mail to David Mars (White Owl Cap) from lan Baines (Control Tech) Re: Nice work with
Richard Blackwell (20 October 2016) ( a c knowl edging that “Ont aR-0863 Einsiltot a1l ki n

Steven Webster (Avista Cap) from William Ziegler Re: Additional Windstream NAFTA Press Coverage (21 October
2016).Anyenquiries from third parties about the Proj®Rct in |
0781, PRNews wire, Press Release, “Windstream Energy awart
treatment by Ontario,; largest NAFTA award against Canac
the Award itself, which was not publicly released until December 6, 2016.
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prevent the IESO from exercising its termination right, which would result in the termination of the

FIT Contract and the retuttn of the Claimant s

137..Finally, for completeness, Canada addresse
Tribunal should consider its expectations arising from statements made by Ontario in 2011 and from

Canada’ s ar \Windsteeant psoceddings.’t’ h e

133. The Claimant states that 1t could continue
evaporate by virtue of the Windstream A w a r2°d Theése 2011 statements were extensively litigated

in the Windstreamp r ocee di ngs , in which the C1l ansulata nt c «
the Claimant from t he e f fect s 20 The Wihdstreamotnbanal did not wefarénce

these statements in its findings on Article 1105, and the Claimant has not pointed to anything new

that warrants revisiting them.?** There was no breach of Article 1105 based on these statements then,

nor is there one now.

139 The Claimant also asserts that i1t Wwdstseare nt it
I proceedings that the Project was “fr &%Then” an
Claimant omits to r ef e-talsotindhos€pmoneadidgs > confirminghthatr s t a
“Ontario did not pl an ?1TheChimantdannotpick gertain stafements h e r ¢
by Canada (but not others) and assert reasona
contemporaneous understanding that “Gover nmen

could take 3-5 years maximum —h o we ver , no new st ®PUAndrsgardless,e b e i

B9 Windstream IFCan ada’ s-Meborial 81e r

"'s R PMapd 3MEeMor i al
s RE97ly Memori al
22 RL-109, Windstream + Award, 9 185 and 306.

293 RL-109, Windstream + Award Y 376-380.

s REMl Y Memori al

290 Windstream IFC| ai mant

2 \Windstream IFC|l ai mant

24 \Windstream IFC| ai mant
2% RL-109, Windstream + Award, 9 378.

2%6C2644, Email from David Mars (WEI) to Randi Rahamim (NA
2016) with attached (a) WWIS-Of f s hore Wind Project Key Facts (October
of Benefits to Ontario of Cancellingthe Wol fe Island Shoals FIT Power Purchase
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Canada’s ar JVindstteam s r a me ¢ chien g ¢ a n n o tleartard explihita r a ¢ t

representations [ ...in order to induce”?®” the very investment at issue in that proceeding.

B. The Claimant Has Failed to Establish a Violation of NAFTA Article 1110

140. The Claimant bases its Article 1110 claim on an erroneous reading of the Windstream Award.
Its case rests on the premise that the Windstream kr i bunal found that the v
investment both wasand was notCAD 31,182,900 — that despite its award of damages, the tribunal
also found there was some ethereal value that it excluded from its valuation of the investment. In

essence, t he Claimant S c acreate valse f o hatt h ©On tCd mi a

investment. This is simply wrong.

141. The tribunal in Windstream Found there was no violation of Article 1110 because the security
deposit of CAD 6 million was substantial when compared to the overall value of the C1 a 1 ma nt ’ s
investment (found to be CAD 31,182,900), and the security deposit had not been taken.?*® Since the
Claimant still held the CAD 6 million security deposit, the Claimant had not been substantially

deprived of the value of its investment, a required element in the test for expropriation.?*’

142. In light of this, the tribunal found that the Claimant was to be compensated for the damage to
the investment, rather than its full fair market value.’*® The tribunal then quantified damages by
subtracting the CAD 6 million security deposit that the Claimant still held from the full fair market
value of the investment.>*! No further deduction was made for the FIT Contract, which was still in

force. Thetr i bunal wa s clear t hat as at the date of

t o have % ThyCAD 6 illion seclrity deposit having been returned upon the termination

27 CL-064, Mobil Investments Canada Inc. and Murphy Oil Corporation v. Can@&J&ID Case No. ARB(AF)/07/4)
Decision on Liability and on Principles of Quantum, 22 May 2012, § 152.

28 RL-109, Windstream -Award, §291: ( “In reaching the conclusion that, o
substantially deprived of its investment, the Tribunal has taken into account its determination of the overall value of the
Claimants) BaRvVvesetment i(amphSsisadded)on B bel ow. ”)

2% RL-109, Windstream + Award, 4 291.
300 RL-109, Windstream + Award, 4 473.
301 RL-109, Windstream + Award, 9 485.
302 RL-109, Windstream + Award, 9 483.
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of the FIT Contract,*® the Claimant has been fully compensated for the fair market value of its

investment. This finding 1s a complete answer

143. If the Tribunal does reach the merits of the C1 a 1 mexpmopriatien claim, its task is to apply
the test for expropriation in light of the evidence in these proceedings, the compensation awarded by
the tribunal in Windstream ,l and the factual matrix that existed when the FIT Contract was

b

terminated. In considering whether Canada’s actions ¢

2

effect on t he Claimant st aknevedasmttme nctoonstilde r Tt 1
evidence that its Project, FIT Contract and enterprise combined had only nominal value, if any, as of
May 2012.3%* It must also take into consideration the CAD 25 million in damages that the Claimant
has been awarded, and the return of the CAD 6 million security deposit following the termination of

the FIT Contract.

144. In the sections that follow, Canada first explains the correct approach to determining whether
an expropriation has taken place, and then shows that the record does not support a finding of
expropriation. The Claimant has failed to meet any of theelementstr e qui r ed t o est abl i

measures following the Windstream IAward constituted a breach of Article 1110.

1. The Claimant Continues to Apply an Incomplete Test for
Expropriation
145. Asthe WindstreamAwar d recognized, NAFTA Article 111
of expropriation and defines the modalities of compensation, but does not provide any criteria for
determining whether or when an expropriation has taken place. ** In its Counter-Memorial, Canada

explained that tribunals interpreting the me:

303 R-0659, Letter from Darryl Yahoda (IESO) to Bank of Montreal (February 20, 2020). The CAD 6 million security
deposit was returned to the Claimant upon the termination of the FIT Contract.

3% Windstream FC1 ai mant ', 558&Vindstreeral-Cl ai mant ' s RYPp ing407M@2,r i al
Day 10 - Confidential Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v. Government of
Canada (PCA Case No. 2013-22) (February 26, 2016) (Confidential), p. 22:25; CER-Deloite-1, 9 5.8.

305 RL-109, Windstream + Award 9 283 (emphasis added).
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accordance with customary international law,*°® an approach that all three NAFTA Parties support.>®’

b

The Claimant fails to meaningfully engage on this point, ignoring the Windstreamt r i bunal > s ¢

that Article 1110 itself does not provide the criteria required to establish an expropriation.

146. As Canada explained in its Counter-Memorial, in CUSMA Annex 14-B, the NAFTA Parties
explicitly addressed the correct approach at customary international law to determining if an indirect
expropriation has taken place. Once a claimant has established that it had a property right capable of
being expropriated, the approach calls for a case-by-case, fact-specific inquiry into various factors,
including whether the claimant was substantially deprived of the value of its investment and the
context of the impugned measure.>*® If an expropriation has occurred, a tribunal may then turn to the

requirements applicable to the legality of the expropriation.

306 Windstream IFCa n ad a’ s-Meorialf t5&and fn. 290.

307 For statements that NAFTA Article 1110 incorporates customary international law and the fact-based inquiry it

requires, see:RL-216, Alicia Grace and Others v. United Mexican Stat@6SID Case No. UNCT/18/4) Article 1128

Submission of the United States of America, 24 August 2021, 9 59; RL-218, Espiritu Santo Holdings, LP and L1lbre

Holding, LLC v. United Mexican Statg$CSID Case No. ARB/20/13), Submission of the United States of America, 21

March 2023, 4 31; RL-219, Espiritu Santo Holdings, LP and Libre Holdings LLC v. United Mexican S{@@&3sID Case

No. ARB/20/13) Non-Disputing Party Submission of the Government of Canada Pursuant to NAFTA Article 1128, 21

March2023, ¢ 19 (“Canada notes that the NAFTA Parties have
state of international [ aw as i tB),RIe2203@dyssey MasineExplprationp r i a t i
Inc., v. United Mexican StatgdCSID Case No. UNCT/20/1) Submission of the United States of America, 2 November

2021, g 27; RL-213, Koch Industries, Inc. and Koch Supply & Trading, LP v. Canéd&ID Case No. 20/52)

Submission of the United States of America, 28 October 2022, 9 31; RL-221, Lone Pine Resources Inc., v. Canada

(ICSID Case No. UNCT/15/2) Submission of Mexico Pursuant to NAFTA Article 1128, 16 August 2017, 9 7 and 8;

RL-222, Pope and Talbot, Inc., v. Government of Cand@&CITRAL) Submission of the United Mexican States, 3

April 2000, 49 36 and 38; RL-180, Lone Pine Resources Inc., v. CangtaSID Case No. UNCT/15/2) Non-Disputing

Party Submission of the United States of America Pursuant to NAFTA Article 1128, 16 August 2017, 9 12; RL-179,

Odyssey Marine Exploration, Inc. v. United Mexican Stgl€SID Case No. UNCT/20/1) Non-Disputing Party

Submission of the Government of Canada Pursuant to NAFTA Article 1128, 2 November 2021, § 28; RL-223, Marvin

Roy Feldman Karpa v. United Mexican Statid28 Second Submission of Canada, 28 June 2001, 9 12; RL-212, Alicia

Grace and others v. United Mexican Stafi€sSID Case No. UNCT/18/4) 1128 Non-Disputing Party Submission of the

Government of Canada, 24 August 2021, § 40; RL-079, Methanex Corporation v. The United States of America

( UNCI TRAL) Canada’s Fourth Submission Pursuant t o Ar t
Westmoreland Mining Holdings LL&ibunal f o u n d , “significant w e 1-@shuting pattyo u 1l d b
submissions. RL-139, Westmoreland Mining Holdings LLC v. Government of Car@d8ID Case No. UNCT/20/3)

Final Award, 31 January 2022, 4/ 213 and 214.

308 In CUSMA Annex 14-B, the NAFTA Parties confirmed their shared understanding that, as a threshold matter, “ [ a ] n

action or a series of actions by a Party cannot constitute an expropriation unless it interferes with a tangible or intangible
property right or property 1intB,refstl i(ni natne rinnavle sftonoetnnto.t”e
the existence of a property 71 i1 gh tTheidetermihationeofiwhethenan abtioovi t h 1 «
or series of actions by a Party, in a speci fi-bycaleact s i
factbased inquiry that considers, amo gogernmenthction;(iiftkeextend r s 7 :  (

62



C AN A D REJ®INDER MEMORIAL
OCTOBER 30, 2023

147. In its Reply Memorial, the Claimant criticizes Canada for referring to the factors set out in the

CUSMA Annex, stating that Canada “1s seeking
the?Thé& Claimant misses the point. Canada’s pc
of NAFTA Chapter Eleven. The Annex, and those like it in other agreements,>®“ d o not chang
nature of the substantive obligations that ex
elucidat e, for t he benefit of tribunals char

agreeing to those obligations.

148. Here, in order to evaluate whether the Claimant has established an expropriation, the Tribunal

should apply the approach endorsed by the treaty Parties:

a) Does the termination of the FIT Contract and other impugned measures interfere with

a tangible or intangible property right or property interest in an investment?

b) Do the facts, in this specific case, establish an indirect expropriation, having regard to

(at least) the following factors?

1. What was the economic impact of the government action?

to which the government action interferes with distinct, reasonable investment-backed expectations; and (iii) character of

the government action, including 1its obj e c {discriminataryt e x t ,
regulatory actions by a Party that are designed and applied to protect legitimate public welfare objectives, such as health,
safety and the environment, do mnot constitute indirect

309 RL-098, Windstream IFC| ai mant ' s R¥8pll y Memor i al

310 R1L-098, Text of the Trans-Pacific Partnership, Investment Chapter, 26 January 2016, Annex 9-B: Expropriation (both

Canada and Mexico are parties to the CPTPP); RL-054, Treaty between the Government of the United States of America
and the Government of the Republic of Rwanda Concerning the Encouragement and Reciprocal Protection of Jnvestment
19 February 2008 (entered into force 1 January 2012), Annex B: Expropriation; RL-224, United States- Panama Trade
Promotion Agreement2007), in force 31 October 2012, Chapter Ten, Annex 10-B: Expropriation; RL-225, United

States- Colombia Trade Promotion Agreemef®006), in force 15 May 2012, Chapter Ten, Annex 10-B: Expropriation.

See alsRL-054, Treaty Agreement Between the Government of the United States of America and the Government of
Republic of Rwanda Concerning the Encouragement and Reciprocal Protection of Invelsifentiary 2008 (entered

into force 1 January 2012), Annex B: Expropriation; RL-226, Canada’'s 2021 Foreign Inves
Protection AgreemerFIPA) Model (2021), Art. 9(2), (3) and (4).

311 RL-035, Andrea J. Menaker, “Benefiting From Experience:
Invest ment Agreements” (2006),RLI0BI; 1 AJd e wDNw ws ombe] nt Cl
Mo d e 1 Foreign Investment Protection Agreement” (August
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2. Doe s t he government action inter fec

reasonable investment-backed expectations?

3. Was the character of the government action, including its object, context,

and intent, expropriatory?
4. If an expropriation has occurred, is it in breach of NAFTA Article 1110?

149. The Claimant agrees with prong (a) of the test, acknowledging that as a threshold matter it must

“have rights capabPandfthaet nGt exppoppaéntedi’ig

have V%@&Asforprdng (b), the disputing parties also agree that a consideration of the economic
impact 1is mnecessary, or more specifically that
of its investment.’!* However, the Claimant would elevate this factor to serve as the entirety of the
test.>!> The disputing parties disagree on the relevance of factor (b)(3),’!® but agree that an
expropriation will only be lawful if it satisfies Article 1110(a)-(d). As set out below, the Claimant
has failed to establish tWindstreadAwadramoontedto ame a s u r

expropriation in contravention of Article 1110.3!

32 Windstream IFC1 ai mant ' s REB® y Memori al
3B Windstream IFCl ai mant ' s RSP y Memori al

S4Windstream IFC |l ai mant ' g45MBemalgWingdtream IFC| ai mant ' s R Méapd3Me mor i a
The Windstream k r i b un a1l ’ the claim af indirectiexpropoiafion began with this question. Finding that there
could be no substantial deprivation, the tribunal did not consider other relevant factors. However, the tribunal did
recognize the importance of the other factors in an analysis of indirect expropriation, including whether there is a property

with value, the severity of economic impact, and whether there are any considerations that would justify the government
action. SeeRL-109, Windstream + Award 99 284 and 285.

S5 Windstream IFCl ai mant ' s R{S461(y I Me nchreirde fachoiaking, themextmuestion is whether
that taking i1is unlawful based on the four factors 1aid

M6 Wwindstream IFC| ai mant ' s R4l y Memori al
7Windstream IFC1 ai mant ' s R y Memori al
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2. The Claimant Has Failed to Meet Each Element of the Test for
Indirect Expropriation

150. The Claimant alleges that it has three investments in Canada: WWIS, the Project, and the FIT
Contract’®* The Claimant’ s expropriat i 6‘handowhatiticallsaf oc u s

“right to build and oPerate an offshore wind

(a) The Claimant Has Not Established the Existence of a Vested
Property Right Capable of Expropriation

151. As s et out 1 n-Metarinl,ahd Bribusal nist determiree whether the Claimant
held rights capable of expropriation at the time of the alleged breach.*?! The Claimant agrees in its
Reply Memorial that the property right or asset in question must have vested for the Claimant to seek

redress,*?? but it has failed to establish a vested property right here.

152. The Claimant attempts to overcome this issue by arguing that the tribunal in Windstream |
found that the FIT Contract was an asset capable of expropriation.>?* The tribunal did not make such
a finding, nor did it determine which rights had vested under the FIT Contract.>** The tribunal in
Windstream limited its analysis on expropriation to whether the Claimant was substantially deprived

of the value of its investment, and concluded its analysis on that basis.>*® Finding that the Claimant

38 Windstream IFC | ai mant ' 4 41MAcoading teatHe Claimant, the Project includes: the FIT Contract; the

CAD 6 million letter of credit; WWIS’” work product 1in
or acquired by WWIS in connection with the Project; themete o r o1 ogi cal tower; WWIS’s turhb
Siemens; and land leases concluded in connection with the Project. Windstream IFC1 ai mant ', §41Memor i al

319 Windstream Il- Cl ai man't
Expropjyiated?”.

s Rep’d ¢y TMe mdrliTalContract is an Inve s

320 Windstream ILC 1 ai mant ' s R%®3p8l The CMianichiis hoaduantified the value of the Project apart
from the revenue it alleges it would have obtained under the FIT Contract, nor does it quantify the value of WWIS. See
Part IV.

¥l Windstream IF-Can ada’ s-Metorialqf185+168.
s RBply Memori al
s RBp y Memori al

322 Windstream IFC| ai mant

323 Windstream IFC|l ai mant

324 The Claimant points to no section in the Windstream |Award where the tribunal made a determination on this issue

preventing Canada from raising it. In support of this assertion, at paragraph 314 of its Reply Memorial, the Claimant

references paragraphs 251 and 252 of its Reply Memorial where it purportedlyre c ount s t he t—butthosenal ’ s
paragraphs provide no citation for any such finding either. It is thus incorrect to assert that this point is res judicataor

that Canadpi bked?™chWimdstseans Award WindsteeamIFCl ai mant ' s RBpRJI y Mem

325 RL-109, Windstream + Award, 9§ 290.
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was not substantially deprived of the value of its investment, the tribunal had no need to consider the

question of whether the FIT Contract conferred a vested right capable of expropriation.*?®

153. As in the Windstream hrbitration, the Claimant argues that Canada is unduly focusing on the
revenue stream aspect of the FIT Contract.*?’” This is despite arguing in its Reply Memorial that the
“FIT Contract is WWIS’s most 1important proper:t
WWI S’ s most signif i6Talnet Gloauirncaen to fd oreesv emoute . a’d d 1
that although the FIT Contract may have conferred certain vested rights, the right to generate revenue

329

was not one of them. For example, the FIT Contract conferred force majeureights,” and the specific

right of the Claimant to have 1ts “perfor manc
of the FIT Contract by either party.>*® At the same time, the FIT Contract did not grant the Claimant

the right to attain commercial operation.!

154. The Claimant also attempts to bring the notion of substantial deprivation into the test of whether
there is an investment capable of being expropriated.>*> However, the question at this juncture of the
expropriation analysis is not whether there has been substantial deprivation of the investment as a
whole (including WWIS and the Project), but whether the particular asset alleged to have been
expropriated ( treleaue siehnd) cofstatutes apprapertty right that is capable of being

b

takenn] f an aspect of the Claimant’s 1nvestment

326 RL-109, Windstream + Award 99 289-291.

s RBRRI y Memori al
s  RIEB3P0J CER-IMdwecty § Ir11i. a |
329 R-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, section 10.
30 RL-109, Windstream + Award, 4 290.

27 Windstream IFCI| ai mant

328 Windstream IFC | ai mant

331 These points are respected in Windstream Award. First, the Windstream tribunal assessed damages on a comparable

transaction basis rather than assessing the value of a revenue-generating Project, which was too speculative given its
“early devel opment stage a RIFI09 Wihdstreamdl— Award % 475. Seeond, itu nc e r t
subtracted the value of the security deposit — CAD 6 million dollars — from the damage to the full value of the investment,

since it would have been returned to the Claimant if the FIT Contract was terminated. RL-109, Windstream + Award 9

483.

32 Windstream IFC| ai mant ' s REBpl y Memori al
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capable of being taken. Again, the Windstream tribunal did not make a finding on this question, the

answer to which is disconnected from the status of WWIS or the Project.3*

1551 n this regard, t Hlectraléel vaHungarys midpkcedr Thel Electrabel e

2

n

tribunal considered the whole ofthecl a 1 ma n t S investment in determ

2

claimant ’ s power pur chase agsobstantmledaptivatian ofuthe d

2

chlaimant’ s 1 nvestofigsnovestment remnioed avaolabldte it. Thetiabunal was
not considering the issue of whether a particular right was capable of expropriation. In addition, in
Electrabel the claimant was already entitled to revenue under that agreement at the time of the
alleged breach.*** That is not the case here. At best, the Claimant had a potential revenue stream, if

all of the FIT Contract conditions were met>>> and if the FIT Contract was not otherwise terminated

in accordance with its standard provisions.*

3 Windstream IFCl ai mant ' s RISBpSlkitng Wredstreamillkala n a d a’ s-Me@horiall t6e. r

334 CL-048, Electrabel S.A. v. Republic of HungaiZ’SID Case No. ARB/07/19) Decision on Jurisdiction, Applicable
Law and Liability, 30 November 2012, 99 6.63 and 6.64.

335 At the time of the alleged expropriation, the Claimant had no permits or approvals, no site access to undertake the
work, no financing, and it was far from obtaining the required NTP from IESO to begin construction. SeeWindstream I
—Canada’ s-Metorialq1&7and 168.

336 The FIT Contract contained numerous termination rights. Under section 10.1(g), either party could terminate the FIT

not

Contract without costs in the event that t Hoece Majeumiene r c i a

event for an aggregate of morethan24-mont hs after the original Milestone

Completion and Performance Security which, in the ordinary course, would need to be maintained by the supplier until
the project reaches commercial operation, would be returned or refunded to the supplier in the event that either party were
to exercise this termination right. Under section 10.1(h), either party could terminate the contract if the supplier was
unable to comply with its contractual obligations, by reason of a force majeurevent, for more than 36 months in any 60-
month period during the term. This termination right was also without costs of any kind to either party, except for any
amounts due or payable by a party up to date of termination, and all security to be returned/refunded. Under section
9.1(b), the IESO was entitled to terminate without costs if the supplier failed to achieve commercial operation by the

MCOD, which is a fundamental obligation under the FIT contracts (seeR-0833, Grasshopper Solar Corporation Solar

Corporation et al. v. Independent Electricity System Operé0i19 Ontario Superior Court of Justice 6297), 15
November 2019)). Under section 9.1(j), the IESO was entitled to terminate the contract and retain the amount of security
as liquidated damages in the absence of a force majeuresvent, if a supplier failed to achieve COD within 18 months
foll owing the MCOB t(oknodvwmrt ea’s) .t he “1ong
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156. Moreover, in relation to the FIT Contract itself, Ms . Powell’”s conclusion
a property right in the FIT Contract is based on the presumption that the right to sell power exists.>*’

Here, the Claimant had no vested right to sell power at the time of the impugned measures.*

157. Finally,the Cl aimant’ s criticism that only one o
contract®* misses the point. The authorities cited by Canada uniformly emphasize that rights subject

to expropriation must accord an investor actual and demonstrable entitlement to a benefit. In the same

way that the Claimant s pedmifsandethertequigements ndcessdry n ot e
to reach commercial operation, the Emmistribunal concluded that a broadcasting agreement did not

confer any rights constituting assets of value capable of expropriation**®I n i ts vi e w, “t
right conferred by contract may be capable of giving rise to a claim of expropriation but only if it

gives rise to an asset owned by the claimant to which a monetary value may be ascribed. The
termination of the FIT Contract, and the consequential return of the security deposit, did not deprive

the Claimant of any value in vested property.

158. The FIT Contract did not contain a vested |
operate an of ffsTheoClaiemantwds notlprofidedrsufifitient reliable evidence to
establish that any other right under the FIT Contract constitutes property capable of expropriation. In
addition, it has not alleged that it suffered any independent loss with respect to the Project or WWIS.

b

Asaresult,theCl a1 mant > s e x pr o p rlrbanal needmot progesddurthtra 1 1 s a n d

(b) The Claimant Has Failed to Establish Any of the Factors
Indicating an Indirect Expropriation

159. Th e Claimant summari zes t he measures t hat

2 b

Windstream’s investments as : Ontario’s fail

337 CER-Powell, 9 130.

¥ WindstreamIFCanada’' ssMeBorialnter165. Ms. Powell herself opines
that any project lender would be willing to provide financing for a renewable energy project if such force majeure
termination right is exercisable pri oGER-Powel,fhls. project

s RBR2I y Memori al

340 RL-022, Emmis International Holding, B.V., Emmis Radio Operating, B.V., MEM Magyar Electronic Media
Kereskedelmi Es Szolgéltatd Kft v. HungaiSID Case No. ARB/12/2) Award, 16 April 2014, §9 192 and 221.

Mwindstream IFCl ai mant ' s RER y Memori al

39 Windstream IFC| ai mant
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b

moratorium; Ontario’s continued application o
the IESO with respect to the decision to terminate the FIT Contract.>*> However, even if the Claimant
had investments capable of expropriation, the record shows that these measures do not satisfy any of

the indicia of an indirect expropriation.

i) Ontari o’ s -WindstrearmlAwaRld#adtNo
Economic¢c Impact on the Clai man

160. The Claimant has not shown that it was substantially deprived of the value of its investments.
In 2016, the Windstreamt r i bunal ascribed a fair market val
investment. Since the Claimant could still recover its CAD 6 million security deposit,>* the tribunal
awarded damages of CAD 25,192,000°*1 n February 2020, the IESO r
6 million security deposit.*** In other words, the Claimant has recouped the entire value of its
investment, leaving nothing of which it could be deprived. On t a r 1 o Yos inactiang) betwaens
September 27, 2016 (Windstream Award) and February 18, 2020 (the alleged Valuation Date) did

b

nothaveanye conomi ¢ 1impact on the Claimant’s 1nvest

161. Despite this, the Claimant argues that the Project had potential or unlocked value that was
allegedly not 7realize dl haes Cal aagemenndtsumsothat Ofdarid a r 1 o
was required to create value after the Windstream [Award. It alleges that it has been wrongfully
deprived of t he “additional value?” t hat cou.
renegot'Caneada has explained why **tTheclaifantstatesna nt °
that Canada cannot rely on the “fact that val
the contract is part of the alleged breach.**® Since there was no obligation on Ontario to renegotiate

or otherwise create value in the FIT Contact, t he Cl ai mant s at tkheoply t o

2 Windstream IFC1 ai mant ', 4458@-@or i al

343 RL-109, Windstream + Award, 9 483.

34 RL-109, Windstream + Award, 49 291 and 484.

345 R-0659, Letter from Darryl Yahoda (IESO) to Bank of Montreal (February 20, 2020).
s Rl y Memori al

36 Windstream IC1 ai mant
347 Seefq 108-139.
M Windstream IFCl ai mant ' s RBE#2 y Memori al
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case the Claimant cites in support, Gemplus concerns damages, not expropriation.**’ In Gemplus
the tribunal found that when computing damages, tribunals should be mindful if the breach creates
uncertainty in the amount of compensation due, such that the amount awarded should not be reduced
as a result of the uncertainty created by the breach itself. Its analysis has no application to whether

an element of the legal test on expropriation has been satisfied.

162. The Claimant’ s argument that third party

after the Windstream Award is equally baseless. As explained in paragraphs 199 to 205, the evidence

before this Tribunal failstos u pport t he C1%As MraBaites stated pnoDgcember o n .

21, 2022: “Our current endeavour 1s suing

case in 2016, but unfortunately the project is no closer to being built. %!

163. Furt her, t he CIl-malsnranmtite Ministry of Hnargy negarding therpoteatial
value of the FIT Contract is misplaced.>*?> The email exchange referred to by the Claimant was not

intended to calculate the value of the investment under NAFTA Chapter Eleven. Rather, it was

generated in the ¢ on tWngastream Awar@im $eptember2016. Notaldye ¢ i p t

the communication was with respect to the maximum potential revenue that could have accrued under
the FIT Contract, had all of the requirements of the contract been met and had there been no disruption
in generation of electricity throughout the life of the Project. The discussion on valuation assumed

that the Project would achieve commercial operation in 2016 and operate for 20 years.>*

349 Windstream IFC|1 ai mant
de C.V. v. The United Mexican StatBSSID Case No. ARB(AF)/04/3) Award, 16 June 2010, 49 13-92.

330 SeeSection IV.
351 R-0856, E-mail to Chris Spencer (Queens University) from Ian Baines (Control Tech) Re: Wolfe Island Shoals Wind

Project (21 December 2022). This conclusion is consistent with the Windstreamt r i bunal s conclusi on

2012, “the Projectfiefathe RitalidWindgireamdAwandey 374. Ma. Powell also notes

s  RE32Iciying GLe0fpGein@ub S.A., SLP S.A., Gemplus Industrial S.A.

n

und

that “it would be extremely wunlikely that any project

project if such force majeure e r mi nat i on right is exercisable prior

CER-Powell, q 115. The FIT Contract granted that termination right. SeeR-0092, Ontario Power Authority, Feed-in
Tariff Contract, v. 1.3, section 10.1(g). See alsRL-109, Windstream + Award 9 374, fn. 770.

s RB®l Yy Memori al

333 C-2638, Email from Emma Ferner to Sam Colalillo re Windstream Contract Value Estimate (September 30, 2016).
The Claimant itself notes that its own valuation of damages would have been much higher had they used the same scenario
(which was not realistic). SeeWindstream IFC| ai mant ' s REpPl v Memor i al

32 \Windstream IFC| ai mant
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164. The Claimant also argues that a settlement agreement between the Government of Ontario and

a third party, White Pines, indicates that its investment had value.?** As noted above®>, the White

Pines project 1s in no way <comparable to the
inability to proceed with development of its early-stage Project was resolved through a CAD 25

million NAFTA award. Incontrast, Wh i t ¢ Pi ne s’  ddeduntilllegispatioewastpasspdr o ¢ e
tocancel the project’ s FI T tocrequire it te de¢commassiod ther ¢ g u 1
project, and to compensate it for eligible costs. In addition, the White Pines project was for onshore

wind and had received its permits and financing to proceed. It was also partially built at the time of

the settlement agreement.”*®*As s et out i n-Mdharinld datathe Sme & thaiabeged r

expropriation, the Claimant had no permits or approvals, no site access and no financing.

165. Finally, the Claimant adds that this Tribunal should find substantial deprivation on the basis
that it was allegedly the only FIT contract holder that was not paid upon the termination of its FIT
Contract.**® In fact, the Claimant was paid in full as a result of the Windstream hrbitration. It was
awarded damages based on the fair market value of its investment as determined by an impartial
tribunal presented with expert evidence, less the CAD 6 million security deposit that was ultimately
returned to it upon termination.*> All of the evidence on the record indicates that the FIT Contract
and the Project had no remaining value after the payment of the Windstream Award and the return
of the C1l ai ma n Indeed, the Windstreaim tribunaliconferopkated the exact scenario
that took place after the Award: the IESO terminated the FIT Contract under section 10.1(g) and, in

keeping with that provision, returned the security deposit.>¢

34 Windstream IFCl ai mant ' s R¥p2-74. Memor i al
355 Seefq 130 and 131 above.

36 Windstream IFCl ai mant ' s R¥@p2ayd1Me mor i al
37 WindstreamIFCan ada’ s-Metorial t6e. r

s RB3#Sly Memori al

3% RL-109, Windstream - Award 9 485. See alsdR-0659, Letter from Darryl Yahoda (IESO) to Bank of Montreal
(February 20, 2020).

360 RL-109, Windstream + Award, 4 290. Referring tosection1 0 . 1 (g) of the FIT Contract,
the Respondent cannot terminate, and indeed confirmed at the hearing that it would not be able to terminate, the FIT

Contract pursuant to Article 10.1(g) without returning the security. It therefore cannot be said that the Claimant has been
substantially deprived of its investment.”

38 Windstream IFC|l ai mant
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(ii) Ontario’s Acti ons aliRéasohable,
Investment-Backed Expectations Post-Windstream |
Award

166. The Claimant blurs the lines between this proceeding and Windstream by arguing that this
Tribunal should consider its expectations from before the Windstream |Award.*®' However, the
question before this Tribunal is whether the Claimant held any reasonable, investment-backed

expectations after the Windstream IAward and leading up to the alleged expropriatory measures.

167. The Claimant has failed to allege any inducement of investment by Ontario following the
Windstream Award. There is no evidence of any new investment following the Windstream Award
and no evidence that Ontario made specific representations or commitments to the Claimant that

would give rise to any investment-backed expectations.¢?

168. In any event, the Claimant cannot establish that it had a reasonable expectation that the FIT
Contract would not be terminated. Indeed, any expectation that Ontario should have interfered to

prevent the IESO from exercising its termination right is unreasonable in the circumstances.

169. Following the Windstream IAward, the Claimant was concerned that its reading of the Award
was not shared by Ontario.*®® It had good reason to be concerned. As set out in detail below, the
Claimant had just been awarded compensation for damages to its investment (based on the fair market
value less the security deposit); the large FIT Program had been cancelled and Ontario had sufficient
energy supply for forecasted demand; the Ministry of Energy consistently referred it to counsel and
the IESO; and the IESO confirmed that it would not waive its section 10.1(g) termination right that
could be exercised as of May 5, 2017.

3l Windstream IFC| ai mant ' s RS y Memori al
362 CL-063, Methanex Corporation v. United States of Ame(ldNCITRAL) Final Award of the Tribunal on Jurisdiction

Inte

and Merits, 3 August 2005, §7: ( “ [ ...] as a matter of gdsoaiminatory regulationdoran a t i o n

public purposes, which is enacted in accordance with due process, and which affects, inter alios, a foreign investor or
investment is not deemed expropriatory and compensable unless specific commitments had been given by the regulating
government to the then putative foreign investor contemplating investment that the government would refrain from such
regulation. ”)

363 R-0864, E-mail to David Mars (White Owl Cap) and Nancy Baines (Ortech) from Ian Baines (Control Tech) Re:
Premier Letter — October 26 Draft 1 (26 October 2016) and R-0865, Letter to Premier Wynne Re: Windstream Wolfe

Island Shoals Project — FIT Contract and NAFTA Ruling (undated, unsigned): “ Does t he Gover nment o
the interpretation that the completion of the NAFTA r u!
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170. First, the Claimant had brought its complaint regarding the moratorium to an international
tribunal and had received compensation in the fair market value of its investment, less its security
deposit. The Award recognized that contractin
chose;*** nothing required them to do so. The Award also contemplated another outcome, the one

that actually occurred: termination of the FIT Contract in accordance with the applicable law.3%

171. Second,Ont ario0o’s energy outlook had changed. I r
“Ontario Planning Outlook?”, which indicated t
demand. In that context, on September 22, 2026, Minister Thibeault cancelled a major planned
renewables procurement process (LRP II). Mr. Teliszewsky also recalls that the Ministry of Energy
had | aunched *“ Co n-pibaredstaategy to drive boad custailnient from consdmers
through efficiency measures, and that cost containment for electricity prices was front of mind.*%® Far
from any movement on the moratorium, Mr . Teliszewsky says that: ¢
pressing need to move forward with additional generating resources at the time because, as I
mentioned, the IESO had advised that Ontario was in a strong energy position and the LRP

renewables procureme nt was bei'ng curtailed. ”

172. Third, Ontario was clear that it viewed this as a contractual matter between the IESO and the
Claimant, and repeatedly communicated this message to the Claimant.’®® In light of these
communications, the Claimant could not have had any bona fideexpectation that the Government of

Ontario would interfere to prevent the IESO from exercising its contractual right to terminate:

364 RL-109, Windstream + Award, 9 483.

365 RL-109, Windstream |- Award 9 290 and 379: ( “Consequently, the Respondent ¢
confirmed at the hearing that it would not be able to terminate, the FIT Contract pursuant to Article 10.1(g) without
returning the security.”)

366 RWS-Teliszewsky, 4 18 and 19.
367 RWS-Teliszewsky,  21.

368 R-0841, E-mail to David Mars (WEI) from Chris Benedetti (Sussex Strategy Group) Re: Ontario GR (14 October
2016); CWS-Benedetti-3, q 5(d): Mr . Teliszewsky “informed me that ME I h a
engagewithWi ndstream. ”
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T On December 6, 2016, the Ministry of
be appropriate to mMeet with you at th

370 and

1 OnFebruary21,2 01 7, in response to the Claimant

a meeting to discuss its FIT Contract, Minister Thibeault reiterated to the Claimant that the

Ministry was not in a position to discuss matters related to individual FIT contracts.?”!

173. Fourth, the Claimant was aware that the FIT Contract granted the IESO extensive termination
rights.>”> Among other termination rights, the FIT Contract gave either party the right to terminate
the agreement for a force majeuresvent that delayed the COD by more than 24 months after the
MCOD - including delays caused by the inability to obtain permits or approvals from government
authorities.?”* In the face of the explicit terms in the FIT Contract that allowed for the termination of

the agreement where there is a delay as a result of government action, it is unreasonable to hold

369 R-0787, Letter from Glenn Thibeault (MEI) to David Mars (WEI) (December 6, 2016). The Claimant understood this
message. See for examp)®-0866, E-mail to Ciara DeJong (Ortech) and Nancy Baines (Ortech) from Ian Baines (Control
Tech) Re: Initial Draft of the Draft Project Description (20 December 2016).

370 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018). See alsaC-2477, Affidavit of Michael Lyle
sworn June 1, 2018 with exhibits, 99 36 and 39.

371 C-2076, Letter from Glenn Thibeault (MEI) to David Mars (WEI) (February 21, 2017).

372 C-2471, WWIS Application Record and Affidavit of David Mars sworn June 2, 2017 with exhibits, 99 27-30; R-0662,
Letter from Michael Killeavy (IESO) to Nancy Baines (Windstream) (February 9, 2017); R-0789, Letter from Donna
Glassman (MOE) to David Mars (WEI) Re: Response to Letters of October 13, October 20, and November 14 (November
29, 2022).

373 SeeR-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, section 10.3(i). See alsaermination rights

discussed by R-0833, Grasshopper Solar Corporation Solar Corporation et al. v. Independent Electricity System

Operator(2019 Ontario Superior Court of Justice 6297), 15 November 2019 (section 9.2(a) (termination right upon event

Ener g

1S

b

t

S

of default)). The court found that that the obligation

113

or obligatiComtriamttbecBuFe section 2. 5((a) is a t i me
de f
out

9. 1(b), the failure to achieve MCOD is an event o
section 9.2(a). See alsad i s cussion on the event of default s et
termination rights under section 9.2(a) if the Commercial Operation Date has not occurred on or before the date that is
18 months after -$tobherMCOBDt {(oher{ hkbthig) i f it el ects
9.2(a) at MCOD (Y 50).
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expectations that termination may not occur in those circumstances.>’* Indeed, on February 9, 2017,
the IESO directly advised WWIS that it was not prepared to amend the FIT Contract to provide an
extension to the MCOD or the date that would be an event of default under section 9.1(j), or to waive

any of its rights under the FIT Contract, including its termination right under section 10.1(g).>”®

(i) The Character of OWindatreamd’ s Ac't
Award Was Not Expropriatory

174. The C1l ai mant ’ s ,aftea payng mose than &@ADt25 nfdlhon in damages to the
Claimant, was required to interfere in a contractual arrangement between the IESO and WWIS in
order to create value in the FIT Contract and the Project after the Windstream Award, and that the
failure to do so constituted an -Mamoopalat Onht:
actions lacked the character of an expropriation>’* Th e C1 a i m MantorialsdoesRhetipng ty

disturb that conclusion.

175. By 2016, the outlook for renewable energy had changed in Ontario. In September 2016, Ontario
had a strong energy position. As noted by the Minister of Energy at the time, the Ontario Planning
Outl ook i1 nQnfare will kendfit fron a robust‘supply of energy over the coming decade

t o meet pr oj eThatsand modtly theavinidtét cancelled the planned second round of

renewable energy procurements (LRP I1).378

176. Ontario also viewed the Windstream I Awar d as having resollvwed W

contrast to other issues that required legislative or other changes, as noted by Mr. Teliszwesky (Chief

374 The Claimant at times also expressed doubts about the future of the Project. For example, in response to an e-mail

from , Mr. Baines replied on October 25, 2016

the CIl ailmanlti Kewotuo obtain clarification regarding the 1

party and “recent public state me Mi087, Bmyail tg o ver n ment req
from Ian Baines (Control Tech) Re: Introduction — WindStream Energy —

Offshore Wind (25 October 2016).

375 R-0662, Letter from Michael Killeavy (IESO) to Nancy Baines (Windstream) (February 9, 2017).
6 Windstream I-Canad a’ s-Metorialff1&8+191.

377 R-0770, Directive from the Minister regarding LRP II RFQ Process and EFWSOP Cancellation, 27 September 2016
(web version, accessed on December 7, 2022).

378 R-0770, Directive from the Minister regarding LRP I RFQ Process and EFWSOP Cancellation, 27 September 2016
(web version, accessed on December 7, 2022); R-0772, Letter from Glenn Thibeault (MEI) to Bruce Campbell (IESO)
Re: Directive from Minister, 27 September 2016. See als®RWS-Teliszewsky, 49 18 and 19.
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of Staff to the Minister of Energy) :whefi the Windstream lAward was issued there was nothing

further required of the Ministry of Energy. **

177. Nor 1s there any support for the wasiomifel,s i t i o
expropriatory. The IESO followed an established process that included the assessment of a number

of factors to inform its termination decision, and concluded that it should exercise its contractual right

to terminate.>8°

381

5

ﬂ 382
b

379 RWS-Teliszewsky, 9 24.

The Claimant did not challenge the TESO’s right to t
available to it. SeeR-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, section 15.2 (Arbitration).

B R0808, Section 10.1(g) Analysis Memorandum (February 16
should be given little weight. His change of heart coincided with his hiring by Power Advisory LLC, a firm retained by
the Claimant in this arbitration.

382 See
WindstreamIFCa n ad a’ s-Metoriall 60eSee alsaC-2041, Official Report of Debates (Hansard) Transcript —
English, legislative Assembly of Ontario, (October 17, 2016), p. 720.
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383

178. Finally, the Claimant attacks Canada for overbreadth in its application of the police powers
doctrine.*®* As Canada explained in its Counter-Memorial, States have a legitimate right to regulate
in the interests of public welfare and this exercise of police power should not be confused with
expropriatory measures.>**> The context within which an impugned measure is adopted and applied is

critical to the determination of its validity, as is the reasonableness of the measure.*3°

179. He r e , Ontario’s deferral to the TESO with 1
its legitimate regulatory power. In light of the circumstances — including that Ontario did not need

the energy from the Project, that Ontario had already litigated the dispute with Windstream and paid

383 R-0808, Section 10.1(g) Analysis Memorandum (February 16, 2018).
B Windstream IFC1 ai mant ' s R§30apd3Me mor i al

385 Windstream IFCan ada’ s-Metorialif 188¢191. See alsRL-050, Suez, Sociedad General de Aguas de
Barcelona S.A., and InterAgua Servicios Integrales del Agua S.A. v. The Argentine REGIHIlr Case No.

ARB/03/17) Decision on Liability, 30 July 2010, 4 128. The cases cited by the Claimant do not support its view that the

factors underlying the police powers doctrine should be minimized or disregarded. For example, the tribunal in Saluka
concluded that exceptions to the police powers doctrin
that the exceptions do not “weaken t hec opmp enncsiGhH#80ec .t”h at
Saluka Investments BV (The Netherlands) v. The Czech Re@IMGdTRAL) Partial Award, 17 March 2006, 9 258).

In Chemturathe tribunal cited Salukawith approval, noting that the impugned measures were within the mandate of the

relevant agency, taken in a non-discriminatory manner, and motivated by public health concerns. The tribunal did not

endorse a narrow view of the police powers doctrine, stating that “[a] measure adopted under such circumstances is a

valid exercise of the State’s police po wE€k037 Ghaendtura as a
Corporation v. Government of CanaddNCITRAL) Award, 2 August 2010, § 266). In Pope & Talbof the tribunal
rejectedthear gument that the NAFTA adopted broader requireme
measures of general application which have the effect of substantially interfering with the investments of investors of

NAFTA Parties.” (CL-074, Pope & Talbot Inc. v. The Government of Can@d&CITRAL) Interim Award, 26 June

2000, 4 103 (internal citations omitted)). In Quiborax the tribunal adopted a test for expropriation that expressly included
whether there was “justification under the police powert
The tribunal concl uded t bratoncesion bechuse dhe itvestar thas notcfulfilled ¢hd s a 1
necessary legal requirements to maintain that license or concession, or has breached the relevant laws and regulations

t hat are sanctioned by the 1oss of those right §L- such
164, Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplin v. Plurinational State of Baliwiard

(September 16, 2015), 9 206). In Burlington the tribunal began its expropriation analysis with the question of whether

the State’s action (preventing the suspensionCL029 oil p
Burlington Resources Inc. v. Ecuad®CSID Case No. ARB/08/5) Decision on Liability, 14 December 2012, 4 506).

386 CL-080, Saluka Investments BV (The Netherlands) v. The Czech RefilislidTRAL) Partial Award, 17 March
2006, 99 263-264 and272. The Tr i bun al considered the reasonableness
forced administration of IPB, a bank in which the claimant had shares.
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compensation to it, and that the Project was at an early stage of development and had yet to receive
even preliminary permits — Ont ar 1 o’ o nat énterveseiamdnto defer to t h e I ESO’ s

administration of the FIT Contract lacked the character of an expropriation.®®’

IV.  THE CLAIMANT HAS NOT PROVEN IT IS ENTITLED TO THE QUANTUM OF
DAMAGES IT SEEKS
180. The Claimant’s damages a hiaakkingthe Jribuna to Heliewe d a me n
that its Project, which is no closer to being developed than it was at the time of the Windstreaml
Award, has increased in value by nearly 900 percent. It claims that its Project, which had a fair market
value of CAD 31 million in 2016, is now worth over CAD 300 million, despite not having received

a single required permit. This defies reality. This damages claim must be rejected.

181. As Canada demonstrated in its Counter-Memorial, the Claimant can only recover damages if it

can prove that an alleged breach caused the losses it seeks to recover.®®* Li ke the Cl ai
Memorial, its Reply Memorial fails to prove causation. It does not demonstrate that the termination

of its FIT Contract caused it any loss, separate and distinct from that which it was awarded in the
Windstreamh r bi t rati on. The Claimant cannot disagr :¢
same assumptions used in its Windstream damages calculation. It is a mere repetition of an argument

the Claimant already lost. Further, there 1s

after the Windstream Award such that any additional losses could accrue.

182. Eveni1 f 1t could prove causation, the Claiman-
for the same reasons that it was rejected in Windstream.IThe Project has never been anything more

than a speculative and unrealistic venture. The Claimant applied for and entered into a FIT Contract

)

¥ Because Canada has not expropriated the Claimant’>s i
paragraphs (a) through (d) of NAFTA Article 1110(1). However, in the alternative, even if the Tribunal finds that the
Claimant’s 1ihevesntmaptrophawececd, there has been no breac
measures were adopted for a public purpose, on a non-discriminatory basis, in accordance with due process of law and

NAFTA Article 1105(1), and upon payment of compensation in the amount of the fair market value of the investments.

The elements of public purpose,non-d i s ¢cr i mi nat i on, and due process of law
Article 1105. The Claimant has also received payment of compensation in the amount of the fair market value of the

investments, assessed, as of September 2016, at CAD 31 million, of which CAD 25 million was paid as satisfaction of

the Windstream IAward in March 2017. As of the date of the alleged expropriation (the termination of the FIT Contract

in February 2020), the investment’s remaining value 1n
Claimant, meaning it has now been fully compensated.

S RIEDIP-2RE. Memor i al

388 Windstream IFC| ai mant
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pursuant to which it committed to develop a 300-me g a wa t t, 130-tuddii¥ dffshore wind
project within five years, despite the fact that it had not conducted a single feasibility study, lacked
access to its proposed Project site, and lacked every single permit required to proceed with the Project.
No authority exists, either in in jurisprudence or in real-world experience, that supports the valuation
of a non-operating (non-existent) offshore wind farm in the very early stages of development through
the use of a DCF, let alone one with the level of uncertainty associated with the Project. The Claimant
has also advanced a market comparables approach, but its approach places an inappropriate emphasis
on the Claimant’s contingent revenue stream urt
characteristics that would impact its value on the market. When the correct market comparables

approach is applied, the only possible conclusion is that the Claimant is not entitled to any damages.

A. The Claimant Has Failed to Prove that any of the Challenged Measures Caused
It Actual Loss, Let Alone the Specific Losses It Seeks

183. Canada’ €ounter-Memorial demonstrated why the Claimant has failed to show a causal link
between its alleged breaches of Articles 1105 and 1110 and any loss it allegedly suffered.*® The

2

Claimant’s failure to meet the burden of proo
Memorial. In response, t h e Cl ai mant asserts t hat (1) t he

termination of the FIT Contract,**® and (ii) it has not been compensated for those losses.>*!

b

184. The Claimant has not responded to Canada’ s
were caused by measures that occurred prior to the Windstream [Award, for which compensation
was already received.>*? Notably, in the event that termination of the FIT Contract results in a breach
of Article 1105 or 1110, the Tribunal has not been provided with a means to calculate damages. A
correct “ b uferthedaldeged breaclcisanvarld in which the IESO did not terminate the
FIT Contract but the unchallenged measures, including the C 1 a i mfareetmajguresvent and the

3 WindstreamI-Canada’ s-Meborialff233+255.

s RE4Yapd4Me mor i al

FWindstream IFC|l ai mant ' s Rf§4ll-414. Memor i al

2 WindstreamI-Canada’ s-Meborialff289+1246.

3 Windstream ILFC1 ai mant’' s ReflYy 2Memo(rwiiaalh respect to Article

30 Windstream IFC| ai mant

alleged breach and losses only crystallized when the te
to Article 1105 the Cl ai mthaFET chaimgrystellszes with thettermingtibnpfithk lIT e x p r 0 |
Contract and the alleged breach arises from that event,
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moratorium, continue to apply. It is wrong for the Claimant to assume that the moratorium would be
lifted, an approval process for Crown land access would be established, and a framework for
approving an offshore wind project would be in place. Its damages analysis, which relies on the same
“but for” scenario it presented in the Windstream hrbitration, is nothing more than a second attempt

to seek the same damages that it was denied in the Windstream Award.

185. The Claimant has also failed to demonstrate how an investment that had no value as of the date
of the Windstream IAward could suffer any further compensable damages.>** T h e Cl ai man-
arguments that its DCF analysis or discussions with alleged interested parties somehow demonstrate
that the Project had value are illogical. Its DCF analysis, based on an incorrect “but for” in a
counterfactual scenario, fails to demonstrate that its investment had value in the real world prior to
the FIT Contract termination. The Claimant has not pointed to any real-world evidence that its
investment increased in value following the Windstreaml Awa r d . In this regar.
discussions with alleged interested investors demonstrate that the Project had no value when the

proper “but for” world is applied.

186. Simi l arly, the (Claaniandaan’ts’ sd apnoasgfessi omaprlgyuhmaetnrtesp aa

9395

of its res judicataand liability arguments™” mustalsofail. Canada’s causation ar

their own, and indeed, assume Canada has lost on jurisdiction, admissibility and liability. The

Claimant seems to have confused the principle of res judicatawith that of double recovery, the latter

b

of which is Canada’s concerno®with respect to

¥4 Windstream IFCan ada’ s-Metorial §f2474255.
s Rp4pll y Memori al

395 Windstream IFC| ai mant

396 The Claimant also argues that Canada has not put forward any evidence which disputes the technical feasibility of the

Project. Thi s is both irrelevant and incorrect. First
feasibility of the Proj e ¢ t . The Claimant has failed to prove causat:i
f or ” stheatcisolates theoeffect of the termination of its FIT Contract, and b) its failure to demonstrate that its

investment, which had zero value at the time of the Windstream |Award, suffered further loss as a result of the FIT
Contract’ germination. Second, as Canada explains further in Section IV.B.1(b)(iii), there remains considerable
uncertainty with respect to the feasibility of the Project, which has remained largely unchanged since the Windstream |
proceeding. Canada extensively dealt with the feasibility of the Project in that proceeding in its written submissions,
cross-examination, and closing arguments (seeWindstream FCa n a d a’' s-Meborial i 527¢556; RER-URS-1;
Windstream+Canada’' s Rej Q927829 RERFIRSE rarid €-2470, Day 10 - Confidential Condensed
Transcript of the Arbitration Hearing of Windstream Energy LLC v. Government of Canada (PCA Case No. 2013-22)
(February 26, 2016) (Confidential), pp. 212:24-238:7).
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1. The Cl ai ma nt “Bat Fdr’n Scemarie €onfirms the
Cause of Any Loss Suffered by the Claimant Were the Measures
that Took Place Prior to the Windstream |Award

187. In its Counter-Memorial, Canada explained that the cause of any loss suffered by the Claimant
were the measures that took place prior to the Windstream [Award. As Canada has demonstrated,

the measures alleged to breach the NAFTA in this arbitration cannot be a new source of damages

b

upon which the Claimant can argue causation®” The Cl ai mant’s Reply Me mo
dispel this argument. The Claimant continues to argue that its damages arise solely out of conduct
which occurred after the Windstream IAward*** 1t ar gues that certain °
question arose after the Windstream Award so the Windstream tribunal could not have determined
the quantum of those damages.>*® More specifically, it argues that the cause of its losses, which is
allegedly separate and distinct from those at issue in Windstream,] was “t he t er mi na

C o n t #*4For exiimple, the Claimant states that:

The FIT Contract has now been terminated. This new measure only took effect in
February 2020. The issue of whether the Ontario Government is liable under the
NAFTA for that termination was not and could not have been determined by the
Windstream kribunal, nor has the question of what damages flow from that new

measure.*’!

188. Moreover,evenifc er t ain “measur es WimddtreafndAwadrds thatdaes o s ¢

not prove causation. The Claimant must still demonstrate that the termination of the FIT Contract

¥ Windstream IFCan ada’ s-Metorial 2894246.

3% See for exampJ&Vindstream ILFC| ai mant ' s RE Y Meimord ade is no20l2about
conduct that was at issue in Windstream’l) and 198: (“ A1 1 of 't he me aafter the Windstreami s s u e
arbityation.?”

¥ Windstream IFC| ai mant ' s Rpl y Memor i al

400 Windstream ILC1 ai mant ' s RY P00 ynd 4Ve ee alsgfll5a): ( “This case isn’t al
2011-2012 conduct that was atissue in Windstream.l It is about Ontario’s deliberate
that the Windstream lribunal determined gave rise to a breach of the FET standard. This new post-Award conduct

resulted in the termination of the FIT Contract:and f
(“Ontario’”s breach in this case occurred upon the ter mi
is the date when Windstream first knew that Ontario had breached the NAFTA, and that it had sustained damage by virtue

of thatand92:¢4Ah”9 ,result, once the FIT Contract was term

Ol'Windstream IFC|l ai mant ' s R Il y Memori al
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itself caused it to suffer actual loss, for which it has not already been compensated. Yet the Claimant’ s

“but for” s ¢ aoesanet pemnit a quantification of losses based on that specific measure alone.

189. On September 30, 2016, the release date of the Windstream |Award to the disputing parties,

the 2011 moratorium had continued for over five years, and its impact on the Project, coupled with

the failureof Ont ari o to “address the legal and contr:
after the 1impos i 1irendared theProjechvaluelesso Fhis resoltediinua friding

of a breach of Article 110543 and an award of damages. This is not disputed between the parties.

Indeed, the Claimant maintains that these were the two causes of action in the Windstream |

proceeding, not this one.**

b

190. Despite this, the Claimant’s damages claim
the Windstreamh r bi t rat i on, whi ch, according to the C
the effects of the indefinite-t e r m mor at orium on Windstream’s
Windstrea™Thwihsol maRes the Claimant“bsutdsedimiog’™e s ¢
which was suitable for the Windstreamh r bi t rati on cannot be a suit

[13

present arbitration which relies of new me a s

191. The identical nature of thea s s u mp t i o ns hutrfod” scendriys iintbagh arbithateons

is clear:*’

Windstream |“But For” Scenario Windstream Il “But For” Scenario

In constructing a “b The“butfor” or counterfactual case (i.e. the
Windstream has assumed that the Ontario case that would have prevailed absent the
Government did not adopt an indefinite-term Alleged Breaches) that we have been instructed

moratorium on offshore wind development on  to assume is that the IESO would not have
February 11, 2011. Instead, Windstream has terminated the FIT contract on February 18,

402 Windstream  Award,q 379.
403 Windstream - Award,q 379.
W4 windstream ILCl ai mant’' s R P8and 1 ¥e mor i al
s ROl y Memor i al

s R Yy Memori al

405 Windstream FC| ai mant
46 \Windstream IFC 1 ai mant

407 While the Windstream IFF but for” scenario refers to the terminatio
makes minor changes to update the names of the Ministries, the assumptions it lays out in the counter-factual world are
exactly the same as in Windstream.|
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assumed that the following would have
occurred by February 11, 2011:

(a) MOE would have confirmed its proposed
regulatory amendment to include a five-
kilometre setback, or confirmed that it would
not proceed with any regulatory amendment
(such that setbacks for offshore wind projects
would continue to be assessed on a site-specific
basis);

(b) MNR would have fulfilled its commitment
to discuss the recon
applications for Crown land for the Project (if a
five-kilometre setback was confirmed) and
would have thereafter fulfilled its commitment
t o “move a ssiblgthroughkht y
remainder of the application review process so
that [WWIS] may obtain Applicant of Record
status in a timely

(c) MOE and MNR would have fulfilled their
commitment to proces
a REA within the six-month service guarantee;

(d) MNR would have permitted Windstream to
proceed through MNR”’
application process and granted Windstream
site release; and,

(e) the Ontario Government would have dealt
with Windstream in good faith and not have
subjected the Project to unreasonable
regulatory delays.*%8

4% Windstream -CIl ai mant ' s
409 CER-Secretariat, 9 2.18.

RYe6@71 y

n
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2020, the Moratorium which had prevented
Windstream from proceeding through its
approvals process for the Project would have
been lifted, and that the following would have
occurred by February 18, 2020:

(a) the MECP would have confirmed its
proposed regulatory amendment to include a
five-kilometre setback or confirmed that it
would not proceed with any regulatory
amendment (such that setbacks for offshore
wind projects would continue to be assessed on
a site-specific basis);

(b) the MNR would have fulfilled its
commitment to discuss the reconfiguration of
Windstream’”s applica
the Project (if a five-kilometre setback was
confirmed) and would have thereafter fulfilled
its commitment to “n
possible through the remainder of the
application review process so that the Project
may obtain Applicant of Record status in a
timely manner . 7

(c) MECP and MNR would have fulfilled their
commitment to proces
application for a REA within the six-month
service guarantee;

(d) MNR would have permitted Windstream to
proceed through MNR”’
application process and granted Windstream
site release; and,

(e) the Ontario Government would have dealt
with Windstream in good faith and not have
subjected the Project to unreasonable
regulatory delays.*?”

Memor i al
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192. The Claimant arguest hat “Windstream is mnot challengin
determined by the Windstreamt r i b*femm 1 "hat “[ c] ontr arWindstreem Ca n a
is not arguing that the continued application of the Moratorium to the Project is in and of itself a
breach of * HowevelN tAeHiffink 3fthe moratorium, approved site access to its Project,
and the establishment of a framework for approving an offshore wind project, are precisely what it
quantifies in its damages analysis.*?1 f t he “but f or ” Windstieam hireshe i n t I
same, then the only logical conclusion is that the Claimant is quantifying its damages for the alleged

breaches in Windstream IIts attempt at double recovery must be dismissed.

193. For the Claimant to prove causation and that it is indeed arguing only that it suffered additional
loss when its FIT Contract was terminated, as it states,*'* then it has failed to put forward a valuation
that specifically identifies harm arising out of the termination of the FIT Contract. Its damages claim

fails on that ground alone.

2. The Alleged Breach Could Not Have Caused the Claimant
Further Damage as the Investment Was Already Valueless at the
Relevant Time

194. The Cl aimant has not d tawsatien tarfumnents that tlpe allegdde d t o
breach could not have caused the Claimant further damage as the investment was already valueless

at the relevant time.*!* The Claimant fails to deal with the fact that, during the Windstream |

M Windstream IFCl ai mant ' s REI® y Memori al
M Windstream IFCl ai mant ' s RESplI Yy Memori al

412 Further, the Claimant cannot argue that the difference in its DCF quantification between Windstream bnd the current

arbitration proves that the termination of the FIT Contract caused additional damage. The results differ only due to the

alleged lower costs of building and operating the Project as a result of advancements in technology since the Windstream

| Award. InWindstream,| t he Cl aimant “quantifie[d] the value of it
277.8 million and CAD 369.5 mill i RInl0%Windstréamd Awand 436 1 uat i c
referring to CER-Deloitte (Taylor and Low)-2 (Addendum), p. 2. In Windstream L|the Claimant has quantified the value

of its investment using the DCF method as between CAD 291.4 million and CAD 333 million as of the date of the

cancellation of the FIT Contract, February 18, 2020. Windstream [I-CI| ai mant ' s R#¥pilOynd M2 mor i al
referring to CER-Secretariat-2, 9 2.7 and 4.44. Further, these lower projected costs have not been proven with any kind

of certainty. As demonstrated below in {f 234 and 235, for example, it is not even clear which turbines the Claimant

would use in the development of the Project.

43 Windstream I-Cl ai mant ' s R®22 See dbefr2o@:r(i“d1...] Ontario created th
allowed the IESO to terminate the FIT Contract and thati s wh a t is alleged t(@mplastssina beac
original).)

4 WindstreamIFCanada’ s-Mebtorialq|2334255.
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arbitration, it repeatedly acknowledged that its investment was valueless as of May 2012.4"° Instead,
the Claimant attempts to backtrack on these statements. First, it argues that its quantum analysis
“reflects the value of Windstream’”s 1nvestmen
Contract was ter mi n4%andthati(nfistHave mcaeased in Yalie sinc@ the2 0 ) ”
Windstream |Award. Second, it submits t h a t “a mnumber of c¢credible
interest in the Project, if it were permitted to proceed following the Windstream A w a r*!d Neither

2

submission directlyrespondst o Canada’ s ar gushehmtts tnhoer Cd eamomasnttr

had positive value as of February 18, 2020.

195. First, not only has the Claimant failed to point to any real-world evidence that the Project had
value as of the Valuation Date and that such value was taken away by the alleged breach, it is also
attempting to prove causation through quantum, which is impermissible.*!8 Its failure is compounded

given its additional failures with respect to its quantum analysis, discussed below.*!

196. Second, the Claimant argues that despite Mr. Mars explaining at the Windstream hearing that
the Project was effect i vWihdgtreamndribundl didenet agreeavth o f M
that view and found that the FIT Contract was

3

Windstream and Ontario to reactivate and, as

terms to the moratorium.””***Mr . Ma r s °  dactually mcoreedt. The tnibunal slid not agree

with the Claimant that the FIT Contract itself had value in 2016. The tribunal held that it was not:

45 Windstream - C1 ai mant ' s 2MBtn3é, 299,816, 317-318, 320-321, 555, 608, 661, 666, and 677;
Windstream FC| ai mant ' s RY p4l 3y, 400) 60408, #72-478, and 729; C-2461, Day 1 - Confidential
Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v. Government of Canada (PCA Case No.
2013-22) (February 15, 2016) (Confidential), pp. 89:6, 90:23-24, and 98:9-20; CER-Deloitte (Taylor and Low), section
5; RL-109, Windstream + Award, 9 192 and 235. See alsWindstream IFCa n a d a ' s-Me@orialqt247+255.

s RpRlIy Memorioal
s RpRlIy Memorioal

416 Windstream IFC 1 ai man't
A7Windstream IFC1l ai man't

418 The requirement to prove causation is separate and distinct from a requirement to prove a specific quantum of loss.
As the tribunal in Biwater Gauffheld, the inquiry into question of quantum only arises if there is a sufficient causal link
between the actual breach of the international obligation and the loss sustained by the investor. Causation must then be
proven separate from quantum. RL-010, Biwater Gauff (Tanzania) Ltd. v. TanzanieCSID Case No. ARB/05/22)
Award, 24 July 2008, {9 776-780. See alsoNindstream Ca n a d a’ s-Me@orialf§ 5¢7¢520 and authorities
relied on therein.

419 SeeSection IV.B.1(b)(iii). See alsdWindstream IFCa n a d a’ s-Meorialqt2€51274.

20 Windstream IFCl ai mant ' s Rl Yy Memori al
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[ ...4ppropriate or necessary to make any further adjustments to reflect the fact
that the FIT Contract is still formally in place; although the FIT Contract could have
been reactivated and renegotiated by the Parties at any time during the period from
11 February 2011 until the date of this award, as a matter of fact this has not
happened and consequently, as at the date of this award, the FIT Contract cannot
be considered to have any value.*?!

197. Thetr i bunal adjusted the damages amoun

While the Tribunal considers that this is the proper valuation of the Project, it
should be kept in mind that, as determined above, the Claimant is not entitled to
compensation for the full value of its investment: the Claimant has not lost the letter
of credit, which is still in place, and the FIT Contract is still in force and could, in
theory, be still revived and renegotiated if the Parties so agreed. Consequently, in

order to quantify the damage caused

b

the letter of credit (CAD 6 million).**?

by th
Clai mant’s 1nvestment, a further adjustmen

198. Thus, the only part of its investment which retained any value as of the Windstream Award

was the CAD 6 million security deposit, which has been returned to the Claiman

t.423

199. Third, the Claimant’ s position that

(13

numer O

came forward and expressed an interest in partnering with Windstream to develop the Project after

t he

Moratorium was

Claimant ’ s n e wrehabilitgtaiitmpositions ThefClaimadnt istfactually wrong that the

alleged interest of potential investors demonstrated any value in the Project. Further, even if these

conversations somehow support the Claimant

2

S

applied “but for” world with the moratorium still in place, such value would not have been created.

200. The Claimant would have the Tribunal believe that the Windstream Award caused numerous

investors to approach the CIl a*fand ntt havti t iht

421 RL-109, Windstream + Award, 4 483 (emphasis added).
422 RL-109, Windstream + Award 9 483.

423 C-2291, Letter from Daryl Yahoda (IESO) to Bank of Montreal Global Trade Operations re Irrevocable Standby letter
of Credit No. BMT04941540S (February 20, 2020); C-2082, Windstream Payouts (April 21, 2017-December 31, 2020);
WindstreamIFCanadas’ $Menoalfnitier

24 WindstreamI-FCan adas ' $Menoalqf 253kand 254.
25 Windstream IFCl ai mant ' s R¥pBly Memori al

86
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1 ift e dfutedithss pointextensively,&*sardthe Ca n a
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these unsolicited express i onKeyBancft oi n“teevrael suta™ et hp
partners f &% Thig ih misledlingo The Award was not released to the public until
December 6, 2016. Therefore, t he “numer ous 1

concerning their *%pmdr ¢orthdsspoint wonld hpve bedn made withqut”

knowledge of the Windsteam ltribunal’ s f a ¢ t u reaboninf or basisifom ifs sonclusions.*?®

The Claimant’ arguments that “[potential partners] reached out to Windstream following the public

release of the Windstream Award to express their genuine interest in the Project™*?’ is simply untrue.

In addition,th e C1 ai mant > s d atovasihe @ldinsant that appcoached potdntaalt
partners following the Windstream |Award.**® Of the alleged unsolicited outreaches, the majority
were congratulatory remarks f r om t he C1l a i nwhmwere kireddowthe purprsgs ofr t s
the Windstream larbitration, and not for the actual development of the Project.**! Following the

WindstreemAwar d, they wrote expressing c¢onegtheimt ul at

26 Windstream ILCl ai mant' s Repl y Memori al

427 SeeR-0863, E-mail to Steven Webster (Avista Cap) from William Ziegler Re: Additional Windstream NAFTA Press
Coverage (21 October 2016).

2R-0781, PRNewswire, Press Release, “Windstream Energy aw
treatment by Ontario; largest NAFTA award against Cana

2 Windstream IFC1l ai mant ' s R CWS-Mie-mPld.i a l

430 SeeR-0868, E-mail to lan Irvine and Bill Follett (Sgurr Energy) from lan Baines (Windstream Energy) Re: Request
for Input (21 November 2016); R-0869, E-mail to David Mars (White Owl Cap) from Tyler Nielsen (KeyBanc) Re:
Windstream Outreach (9 June 2017); R-0870, E-mail to David Mars (White Owl Cap) from Daniel Brown (KeyBanc)
Re: (Reuters) Statoil eyes Japan, U.S. for floating wind expansion (15 June 2017); R-0871, E-mail to
from David Mars (White Owl Cap) Re: Call with
(22 June 2017); R-0872, E-mail to David Mars (White Owl Cap) from
Re: Call with (22 June
2017); C-2093, Email from Daniel Brown (KeyBanc) to David Mars (WEI) re AWEA Update (May 19, 2017); C-2100,
Email from Tyler Nielsen (KeyBanc) to David Mars (WEI) re Windstream Outreach (June 9, 2017); C-2101, Email from
Tyler Nielsen (KeyBanc) to David Mars (WEI) re Call Tuesday (June 26, 2017); C-2103, Email from Daniel Brown
(KeyBanc) to David Mars (WEI) re (June 29, 2017); C-2654, Email from lan Baines (WEI) to Ian Irvine and Bill
Follett (SgurrEnergy) re A request for input (November 21, 2016).

41 See for exampl€-2466, Day 6 - Confidential Condensed Transcript of the Arbitration Hearing of Windstream Energy
LLC v. Government of Canada (PCA Case No. 2013-22) (February 21, 2016) (Confidential), 22:9-22, 104:19, 105:3,
164:21, and 165:4; C-2078, Email exchanges between Brent Cooper (COWI), David Mars (WEI), Ian Baines (WWIS),
Jan Ronberg (COWI) and John Chapman (COWI) re COWI checking in (March 7 to May 8, 2017); C-2086, Email from
Bill Follett (Sgurr Energy) to Mars, David (WEI) re New York Offshore Conference (May 2, 2017); C-2087, Email from
David Mars (WEI) to Bill Follett (Sgurr Energy) re New York Offshore Conference (May 2, 2017).
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services going forward, to the extent the Project did in fact move forward in the real world.**? Indeed,

some of this turned into work used as expert opinions in the current arbitration.**?

201. Therefore, even if the KeyBanc process had been driven by genuine developer interest,*** and
the Claimant had genuinely engaged KeyBanc ftneolvigguhe s ue
P r o j,*¥ wome df the documents the Claimant relies on demonstrate any actual valuation of the

Project, or establish that, as of the Valuation Date, the Project had increased in value. In fact, some

do not relate to the Project at all.**

202. Fourth, the limited outreach by those not hired as experts merely contains: (1) updates from
KeyBanc on who they contacted and information provided;**” (2) information the Claimant placed in

the data room for viewing (principally the expert reports filed in Windstream L% (3)

432 R-0873, E-mail to David Mars (White Owl Cap) from Brent Cooper (COWI) Re: Lunch/Dinner Invitation (11 August
2017); R-0874, E-mail to Hank Van Bakel (Ortech) and Ian Baines (Control Tech) from Brent Cooper (COWI) Re:
Windstream - COWI Advanced Concept Proposal (23 August 2017); R-0875, E-mail to Brent Cooper (COWI) and Ian
Baines (Control Tech) from Hank Van Bakel (Ortech) Re: Windstream - COWI Advanced Concept Proposal (23 August
2017); C-2703, Email from David Mars (WEI) to Bill Follett (SgurrEnergy) re New York Offshore Conference (May 2,
2017).

433 R-0876, Memo to Ian Baines (Control Tech) and Hank Van Bakel (Ortech) from COWI North America Inc. Re:
Windstream Wolfe Island Shoals (8 August 2017).

434 CWS-Mars-4, 99 10-14.
45 CWS-Mars-4, 74 15-19.
436 C-2029, Email from Bill Follett (SgurrEnergy) to David Mars (WEI) re Offshore Wind meeting (May 9, 2016).

437 R-0877, E-mail to David Mars (White Owl Cap) and Tyler Nielsen (KeyBanc) from Arindam Basu Re: Windstream
Outreach (19 June 2017); R-0878, E-mail to Daniel Brown (KeyBanc) and David Mars (White Owl Cap) from Tyler
Nielsen (KeyBanc) Re: Call Tuesday (26 June 2017); R-0879, E-mail to David Mars (White Owl Cap) from Arindam
Basu (Key Banc) Re: EL (26 June 2017); R-0880, E-mail to David Mars (White Owl Cap) from Daniel Brown (KeyBanc)
Re: Call Tuesday (27 June 2017); R-0881, E-mail to and Tyler Nielsen (KeyBanc)
from Daniel Brown (KeyBanc) Re: (29 June 2017); R-0882, E-mail to

from Daniel Brown (KeyBanc) Re: (29 June 2017); R-0883, E-mail
to David Mars (White Owl Cap) from Tyler Nielsen (KeyBanc) Re: Windstream Buyers (29 June 2017); R-0884, E-mail
to David Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: (29 June 2017); R-0885, E-mail to David
Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: Meeting in New York (6 October 2017); R-0886, E-mail to
David Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: Windstream (12 December 2016); R-0887, Windstream
Energy Corporate and Investment Banking Report (KeyBanc) (Source — Bloomberg, Press Releases) (January 2017); R-
0888, Wi ndstream Wolfe Island ShoaDe vRdpementAP3IF RPEBYIW” Of K
E-mail to David Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: AWEA Update (17 May 2017); R-0890, E-
mail to David Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: Next Steps (31 May 2017).

438 R-0891, E-mail to David Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: 2017 WIS Data Room (9 February
2017); C-2071, Email from David Mars (WEI) to Daniel Brown (WEI) re 2017 WIS Data Room (February 7, 2017)
(Confidential).
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;%% and (4) questions or communications by the alleged interested parties with

respect to the uncertainty of the Pr*Noneof *s a

this demonstratesreal-wo r 1 d v al ue. I n f a aobm doctinkents di€Cnotprovidea n t ° s

alleged interested parties with an accurate valuation of the Project. Windstream courted prospective
partners using the analysis by Deloitte that it relied on in Windstream Ito advance its damages

claim,**! an analysis that the Windstream tribunal deemed to be far too speculative to be reliable.**?

203. Fi £t h, as noted above, the Claimant’ s
was still in place (and indeed would still be in place in the correct “but for” world). Many of the
alleged potential partners indicated that their interest was conditional upon the moratorium lifting,

thus indicating they saw no value until this was the case.*** The Claimant agrees on this point, noting

argun

that “[t]he potential partners did indicate t

439 R-0892, E-mail to David Mars (White Owl Cap) from Arindam Basu (KeyBanc) Re: WWIS (20 June
2017); R-0894, E-mail to Arindam Basu (KeyBanc) from David Mars (White Owl Cap) Re: WWIS/ (22 June
2017); R-0896, E-mail to David Mars (White Owl Cap) from Arindam Basu (KeyBanc) Re: WWIS/ (21 June
2017); R-0897, E-mail to David Mars (White Owl Cap) from Tyler Nielsen Re: (21 June 2017); R-0898, E-
mail to Tyler Nielsen (KeyBanc) from David Mars (White Owl Cap) Re: (22 June 2017); R-0899, Email to
David Mars (White Owl Cap) from Tyler Nielsen (KeyBanc) Re: Canadian Offshore Wind Opportunity (23 June 2017);
R-0901, Email to David Mars (White Owl Cap from Arindam Basu (KeyBanc) Re: Windstream — Wolfe Island Shoals
(28 June 2017).

440 R-0903, E-mail to David Mars (White Owl Cap) to Arindam Basu (KeyBanc) Re: Lake Ontario Offshore Wind Project
(6 July 2017); R-0904, E-mail to Daniel Brown (Key Banc) and Arindam Basu (KeyBanc) from David Mars (White Owl
Cap) Re: Lake Ontario Offshore Wind Project (24 July 2017); R-0905, E-mail to David Mars (White Owl Cap) and Ian
Baines (Control Tech) from Tyler Nielsen (Key Banc) Re: Lake Ontario Offshore Wind Project (26 July 2017); R-0906,
E-mail to David Mars (White Owl Cap) and Tyler Nielsen (KeyBanc) from Arindam Basu Re: Windstream Outreach (19
June 2017). See als®R-0907, Email to David Mars (White Owl Cap) from Daniel Brown (KeyBanc) Re: Canadian Project
Question (6 October 2017); C-2097, Email from to David Mars (WEI) re Lake Ontario
Offshore Wind Project (June 2, 2017); C-2123, Email from to Daniel Brown (WEI) re Follow
up questions/comments (October 9, 2017) with attached Management Discussion Analysis (MDA) 2016-2017
(Redacted).

441 R-0908, Email to Hank Van Bakel (Ortech) from Ian Baines (Control Tech) Re: Windstream Documents — Draft
Project Description, Summary of Studies, Cover letter for MOECC (30 January 2017).

442 RL-109, Windstream + Award 9 475.

43 (C-2042, Email from to Ian Baines (WWIS) re Introduction —
Windstream Energy — Offshore Wind (October 17, 2016).
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13

they would substantially invest in the Project™***a nd t hat t hey were inter

Windstream to develop the Prject after the m

20. The Claimant continues to confuse a company
its potential desire to position itself as a future partner should the moratorium be lifted, with evidence

of value. For example, Mr. Mars states:

I strongly disagree thesetpdientidl parnerddad nat a s s e r t
believe there was value in the Project at the time. To the contrary, they expressed
significant interest in*the project, unde

205. Interest does not equate to value. Indeed, Windstream, along with KeyBanc, had prepared a
document to allow for interested paWihdstream t o L

Energy LLCs] equity interest in Wind%sNosucha m Wo

bids were ever received.

B. The Claimant Has Failed to Prove It Is Entitled to the Quantum of Damages It
Seeks

206. Even if the Claimant was able to prove the alleged breach caused it loss or damage, the
Claimant 1s not entitled to the quantum of da:i
uses a DCF methodology which is entirely inappropriate for a speculative, early-stage project like

the Claimant’ s . De s Windstrean lohs Glanmgnt pots forwatd the samg o i n t

argument to supportithere. AsCanada demonstrates below, the CI

207. First, the authorities put forward by the Claimant do not support the use of a DCF methodology

b

for the Claimant’ s Project. In fact, they ex

b

Claimant’s Project wa s highly speculative. T

“ Windstream II-Cl ai mant’' s R®I00 See albe(r2044, iEmall from Ian Baines (WEI) to

re Introduction — Windstream Energy — Offshore Wind (October 25, 2016); C-
2647, Email from ) to lan Baines (WEI) re Introduction - WindStream
Energy - Offshore Wind (October 17, 2016).

#Windstream ILCl ai mant ' s REp CONS-Masmdili al
446 CWS-Mars-4, § 21.

47 R-0909, Letter from Daniel Brown (KeyBanc) and Arindam Basu (KeyBanc) Re: Proposal Instructions (30 May
2023).
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unrealistic and highly optimistic, and that it was highly unlikely the Project could have been built
within the strict timelines of the FIT Contra
compounded by all the risks faced by the Project — which have remained unchanged since Canada
relied on them in the Windstream Iproceeding to successfully argue that the DCF valuation
methodology was inappropriate. Third, the evidence reveals that offshore wind farms in the early
stage of development are not valued using a DCF model in the real world. As noted below, the single

example otherwise relied on by the Claimant does nothing to dispel this reality.

208. Furt her, the Claimant’ s alternative market
inappropriate weight on the Claimant’ s FIT Co
the Project did not have access to its Project site, had not obtained a single permit, and did not have

grid access. When all Project-specific factors are considered, and a correct market comparables

analysis is used, suchasthatc onduct e d by , [ Guilketditacveals thatXbmt dor” the
alleged breaches, the CIl ai manoénthsValuatiomBaithade nt w
at the time of the Windstream IAward. Once the appropriate deduction for the Windstream Award

is made to this valuation,**3 the result is that the Claimant is not entitled to any damages.

1. A DCF Valuation Is Not Appropriate for a Speculative, Early-
Stage Project

209. Even if the Tribunal finds that the Claimant is not barred from reopening the Windstream |
Award’s holding on DCF, it remains inappropriate for this Tribunal to adopt a DCF methodology to
value the Claimant’s investment, d¢TheClaimat t he
argued this point in Windstream ,l and lost.**° Yet, it resubmitted the same authorities in this
arbitration, to which Canada responded again in its Counter-Memorial.*! It now puts forward
additional authorities in a futile, final attempt to persuade the Tribunal. These attempts must fail. A

DCF methodology is not appropriate for projects in the early stage of development that are not a

b

going concern and have no record of profits, s uch as the Cl aimant’ s. Th

448 The disputing parties agree that this deduction should be made. SeeWindstream ILC| ai man't
412.

s Reply M

49 Windstream IC| ai mant
40 RL-109, Windstream - Award, 9 475.
“lwindstreamIFCanada’ s-Mebtorialq|2€14263.

s REBlagd4Me mor i al
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highly uncertain in nature, thus requiring too much room for speculation and error in a DCF analysis.

b

Canada’s pos it ieodenceiofShowsoffshope ovind peoxdcts in yhe early stage of

development are valued in the real world. The C1l ai maorthe cortraryafarl tg appreeiatet s

the specific characteristics of the Project, namely that it lacked site control, grid access and had none

of its over 40 required permits, and must be rejected.

(a) The C1 a iAwmbhonities’Fail to Support the Use of a DCF
Methodology to Value Its Investment

210. Instead of responding directly to the authorities raised by Canada with respect to the
appropriateness of the DCF valuation for the Project,**? the Claimant argues that other tribunals have
accepted the DCF methodology in cases where projects or companies faced future risk. It also argues
that a DCF methodology was applied in a number of recent awards involving renewable energy
facilities against Spain.*>* The Claimant then argues that the risk associated with a project can simply
be accounted for in the appropriate discount rate.*** However, the Claimant greatly over-simplifies
the authorities it points to, and fails to acknowledge the reason why a DCF methodology was used in
those specific instances.** For example, in Gold Reserve v. Venezu@faand Lemire v. Ukraine?®’
whether or not DCF was the appropriate valuation methodology was not discussed by the tribunal —
in those cases, both the claimants and respondents’ experts agreed that the DCF methodology was

to be used. That is not the case here. Moreover, the Gold Reservéribunal expressed its reservation

on using such a methodology for one of the projects atissue,s i nce 1t was “never

and therefore did not have a histo™y of cash

2 SeeWindstream IFCa na d a’ s-Me@orial 28+263.
S Windstream IFCl ai mant ' s Rpll y Memor i al
S4Windstream IFC1 ai mant ' s Rl y Memori al

455 The Claimant relied on the very same authorities in Windstream lith no success. Windstream IC| ai mant
Memorial 99 647-651; Windstream+-Canada’' s Rej q§298-300. Memor i al

456 CL-121, Gold Reserve Inc. v. Bolivarian Republic of VenezyB$ID) Case No. ARB (AF) 09/1, Award, 22
September 2014, 9 690.

47 CL-123, Joseph Charles Lemire v. UkraiSID Case No. ARB/06/18), Award, 28 March 2011, 9 254.

48 CL-121, Gold Reserve Inc. v. Bolivarian Republic of Venez@H$ID) Case No. ARB (AF) 09/1, Award, 22
September 2014, 9 830.
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211. Similarly, in CMS Gas v. ArgentinaEl Paso v. Argentinaand Cargill v. Mexicq the

investment in question was a go&iTheglaimantwasmotr n, u

successful in relying on these authorities in Windstream ,l and nor should they carry any weight
here.*® Additionally, the Spanish renewable energy cases relied on by the Claimant all involved
going concern businesses.*! That is simply not the case here. In fact, those decisions support
Canada’s positioAESSkHatr idbxuammd]l en,otasd: :t K ...]
be suited to all cases, especially those

3

lacks a clear #etcord of profitability”’

212. Further,t he C1 a i ma n Kartabka Bodad vi PLMoes aot sopport its position. While
the contract in that case allocated commercial risks of market availability, price fluctuations and
inflation like the FIT Contract,*®® this is not analogous to removing risks associated with the
devel opment and construct TheHT Confractatselfpdid motjprevede
a guarantee that the Project would be permitted, developed or reach commercial operation.*** The
Claimant had no automatic or guaranteed right to any of the necessary permits and approvals, and the

failure to obtain a single one could have resulted in substantial costs or the failure of the Project

439 CL-040, CMS Gas Transmission Company v. Argentine RepdbI&ID Case No. ARB/01/8) Award, 12 May 2005,
9 48; CL-047, El Paso Energy International Company v. The Argentine Rep@dhI&iD Case No. ARB/03/15) Award,
31 October 2011, § 78; CL-031, Cargill, Incorporated v. United Mexican Stai@€'SID Case No. ARB(AF)/05/2) Award,
18 September 2009, 9 186.

t he

wher

I 1 ke

WSeeCanada’s response to the WihHstrdam iniVindstreanh kyG annga doan’ st hGeosuen t

Memorial 9 297 and 298. Further, Canada does not bring forward this point in its damages argument with the goal of

arguing that such a finding isresjudicataF or Canada’ s ar g u mesee Sestionill.d. Instdach Ganadae g a r d,
simply notes the Windstreamt r i bunal s finding for its value before th

may be considered persuasive.

461 CL-200, Eiser Infrastructure Limited and Energia Solar Luxembourg S.A R.I. v. Kingdom of 8@&ifD Case No.
ARB/13/36), Award (May 4, 2017), 9§ 121; CL-199, Antin Infrastructure Services Luxembourg S.A.R.L. aAntin
Energia Termosolar B.V. v. The Kingdom of Spéi@SID Case No. ARB/13/31), Award (June 15, 2018), 9 70; CL-
201, InfraRed Environmental Infrastructure GP Limited and Others v. Kingdom of Sp@#iD case No. ARB/14/12),
Award (August 2, 2019), 9 523 and 524; CL-202, Renergy S.A R.L. v. Kingdom of Sp&i@SID Case No. ARB/14/18),
Award (May 6, 2022), 9§ 785; CL-203, The PV Investors v. The Kingdom of SpdifNCITRAL, PCA Case No. 2012-
14), Final Award (February 28, 2020), § 691.

462 CL-203, The PV Investors v. The Kingdom of SpdilNCITRAL, PCA Case No. 2012-14), Final Award (February
28,2020), 4 691.

463 CL-124, Karaha Bodas Company LLC v Perusahaan Pertambangan Minyak Dan Gas Bumi Negara &hiNPT

(Persero), ad hoc arbitration under UNCITRAL rules, Final award of 18 December 2000, 9 125 and 126.
464 RWS-Cecchini, J 6; RER-BRG-1, § 77; RER-BRG-2, 94 27-28, 93, and 119-123.
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altogether*>I ndeed, the Claimant’s understanding of
of the contractual pre-requisites. The Claimant seems to entirely ignore, for example, the fact that the
IESO will not issue a NTP until a supplier has obtained the required permitting and financing.**® The
Claimant had neither the necessary permits nor financing, and as a result, it is wrong to assume away
the risk that the Project would not only fail to reach NTP, but also fail to meet commercial operation
by the MCOD. As Canada previously demonstrated, the reality is that for many FIT Contract holders,

these risks can, and do, materialize.*®’

(b) The Cl aPrajectiRémiains Highly Speculative in Nature

213. As it did in the Windstream hrbitration, the Claimant has once again spent countless dollars
hiring technical experts to argue that the Project could have been built within the timelines of the FIT
Contract. However, its development plans have barely changed since Windstream .| While the
Claimant did complete some desktop wind studies and preliminary bathymetric work following the
Windstream |Award, the Project remains in the early stages of development and is a highly
speculative endeavour. Indeed, as demonstrated below, the Claimant > s o wn documntent s

has created a project schedule that suits its legal needs, rather than reflecting real-world conditions.

(i) The Claimant Admits that Its Project Timelines in
Windstreaml, Which It Uses Again in this Arbitration,
Are Extremely Optimistic and Unrealistic

214. The Claimant has presented a detailed proje
key activities required for the Project to be
by the FIT Contract*® That project schedule is “based o
SgurrEnergy (now Wood) for NAFTA 1 [ ..] dated

design and offshor é Hwiwedv enra,r ktehte cCol nadiintainotn’ss” .o w

465 RWS- Teliszewsky, 9 10.

466 R-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, section 2.4(a).
467 RER-BRG-2, 9 245.

468 CER-Wood, § 53.

49 CER-Wood, §53: (“ The NAFTA1l schedule had a total duration of
and an end date of 23 May 2016. The updated schedule prepared in support of NAFTAZ2 has a total duration of 58 months
with a start date of 18 February 2020, and an end date of 20 December 2024. The improvement in the duration of the
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the project schedule as designed for the Windstream hrbitration was entirely unrealistic and that it
could not meet t-hearMEPODT Tohatfact’shdivehe CIlai

2

relies on t hat schedule makes the Claimant S 1

months all the more absurd.

215. The need for more than five years to develop the Project was noted by the Claimant numerous
times following the Windstream Award. For example, in November 2016, Mr. Baines wrote to Ian
Irvine, the Cl aMndstream Hrbstrationxtipe sametindividual whddeveloped the
Project schedule in that arbitration and this one), noting that more than five years would be needed
to develop the project realistically.*’® Further, the Claimant admitted that the schedule was created to
fit a “but for” world, and not market realities. For example, in assembling its Windstream Inaterials

to submit as part of an alleged REA application, Mr. Baines noted that:

We are moving afwary’ fwoornt dt hoef “NoAuFtT A wher e
had to match the original 2015 completion date. We are now assuming that the

project can proceed on a schedule that makes sense, with appropriate timelines

negotiated or re-setasn e e d*8 d . ”

216. In response, Ortech provided two options for the Claimant — a realistic description for the
Project, or one that more closely resembles the one which was designed for the purposes of the

NAFTA hearing:

This initial draft has kept most of the project details quite open and flexible so that
the Project can better respond to public/agency/aboriginal consultation, however,
we can make this draft report more specific to the project as it was determined
through the NAFTA hearing preparation. I am partial to the more flexible range of
options version of the report.*”?

schedule is due to the reduced number of WTGs. The schedule also considers the approach taken by current and recent
of fshore wind projects in Europe; accordingly, any upda

470 C-2654, Email from Ian Baines (WEI) to Ian Irvine and Bill Follett (SgurrEnergy) re A request for input (November
21,2016).

471 R-0910, E-mail to Uwe Roeper (Ortech) from Ian Baines (Control Tech) Re: REA (29 November 2016). See alsR-

0911, E-mail to Ciara Dejong (Ortech) and Nancy Baines (Ortech) from Ian Baines (Control Tech) Re: Initial Draft of

the Draft Project Description (20 December 2016) where the Mr. Bainesnotes:“ The t i mel ines wused 1in
are no longer relevant. We arenotinthebut-f or world of the legal argument. ”

472 R-0912, E-mail to Ian Baines and Nancy Baines (Ortech) from Ciara Dejong (Ortech) Re: Initial Draft of the Draft
Project Description (16 December 2016).
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217. In July 2017, Mr. Baines also provided a project engineering update to Mr. Mars where he
noted:

Generally, I am telling the contractors that we are thinking in terms of tens of
thousands of dollars, three to four months of work, and focus on what is the best
way forward without the NAFTA imposed constraints. Each will have to provide a
detailed report of their findings which I will collate into a go-forward plan. We are
moving beyond the constraints of the but-for world of 2012 and looking at how we
would design the project in 2017, building on what we have learned to date.*”?

218. The Claimant failed to prove that its Project schedule and expert reports support the use of a
DCF analysis in the Windstream larbitration. Yet it continues to rely on the same unrealistic
assumptions, which were created to aid its damages claim in the Windstream hrbitration, to argue
for the use of a DCF methodology again. This should not be permitted. There is no reason for this
Tribunal to reach a different conclusion than the Windstream Itribunal with respect to the

2

inappropriateness of a DCF methodologyt o val ue the Claimant’ s

Proj «

(ii) The Claimant’s Project Would N
Operation Prior to the MCOD Us

Schedule

219. Th e Claimant s us e of a DCF bassdonlt he h€l mpm

own project schedule, the IESO would have been entitled to terminate the FIT Contract without

compensation for failure to meet the (revised) MCOD.

220. The Claimant attempts to downplay the effect that the MCOD would have on its ability to
realize the full value of the FIT Contract.*”* The Two Dogs Project report argues that the FIT Contract
provides numerous buffers that would have guaranteed the Claimant more time to reach commercial

operation.*”> However, none of these clauses are of any help to the Claimant.

473 R-0913, E-mail to David Mars (White Owl Cap) and Nancy Baines from lan Baines (Ortech) Re: Project engineering
update (26 July 2017). See als®R-0914, E-mail to lan Baines (Control Tech) and Ciara Dejong (Ortech) from Hank Van
Bakel (Ortech) Re: REA submission (19 December 2016), p. 4 noting: “In our NAFTA case we worked within a ‘but for’
would where the project was assumed to have commenced in sufficient time to meet a COD of May 2015. That world is
long past and any schedule that we work towards in future will be at our discretion and subject to our contract, not the
agencies.”

474 See for examp)&€ER-Two Dogs-2 99 3.3, 3.4, and 6.4; CER-Secretariat-2, § 5.103; and Windstream I-C | ai mant ' s

Reply Memorialq 424(b).
475 CER-Two Dogs-2 99 3.3, 3.4, and 6.4.
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221. First, the Claimant does not have the luxury of a guaranteed additional 18 months past MCOD,
despite its allegations to the contrary. The IESO may terminate the FIT Contract if a supplier misses
the MCOD by 18 months*’® or for failure to achieve commercial operation by the MCOD.*’” As the
Ontario Superior Court of Justides held:

In light of these sections of the FIT Contract I have concluded that the Contracting

Parties?’ obligation to achieve commercia
covenant or obligation?” in the contract
ContractingPar t 1 e s> failure to achieve commerci e

Achieving commercial operation by the MCOD is a fundamental obligation under

the FIT Contracts. A breach of this obligation is included in s.9.1(b) because it
constitutes a failure to perform a mater
than the event of default set out in s.9.1(j) which is only applicable if commercial

operation has not been achieved 18 months after the MCOD.

222. The Claimant had 60 months from its Contract Date of May 4, 2010 to reach MCOD.*’8 As
noted above, as of November 22, 2010, the Claimant had already used up 6 months of the 60 months
available to it, leaving only 54 months of development and construction time to reach MCOD once
it emerged from force majeurestatus before the IESO would be in a position to terminate under

section 9.1(b) of the FIT Contract.*”? Yet the Claimant has indicated it needs 58 months after

476 An event of default described in section 9.1(j) of the FIT Contract.
477 Considered to be an event of default under section 9.1(b) of the FIT Contract.

“®The Claimant’s FIT Contract was signed August 20, 201
Contract terms, the Claimant had five years (1827 days) from May 4, 2010 to bring its Project into commercial operation,

making the MCOD May 4,2 0 1 5 . From November 22, 2010, o nforeemdjeute t he
status. As of this point, just over six months had passed between the contract date and the commencement of the force

majeuree vent, or 202 days specifically, during which the C
worl d, where the Claimant’s FIT Contract is not t er mi n a
to move ahead with the Project (on the assumption it is no longer in force majeureastatus and its MCOD is accordingly

revised, and the moratorium has been lifted), there are 1625 days left before MCOD (1827 days — 202 days). This means

the new MCOD for the Project would be July 31, 2024. See WindstreamHCa n a d a’ s-Meborialf 256. r

479 The fact that the Claimant would have been granted the 54 months to complete development and construction in the

time remaining after emerging from force majeures not in itself a certainty. Section 10.1(f) of the FIT Contract provides

that, for suppliers that do not achieve Commercial Ope
reasonable period of delay directly resulting from such Force Majeuree ve nt ”
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emerging from force majeureo reach commercial operation.**® Thus the Claimant would certainly
miss the revised MCOD, with a risk that its FIT Contract would be terminated. Indeed, the Claimant
admits this, when 1t notes that under this s ce
days after the revise d MC®'ITherefor e, even on the Claimant
would not be able to meet the revised MCOD before the IESO would be in a position to terminate
the FIT Contract pursuant to section 9.1(b) as a result of the Claimant’s failure to comply with a

material covenant or obligation of the FIT Contract.

223. Second, it is incorrect for the Claimant to assume, as it does, that it has more than five years of
development and construction time to reach the MCOD. The Claimant arrives at a January 31, 2025
MCOD by adjusting the MCOD for two events of force majeure- one for the period from November
22, 2010 to February 18, 2020, and a second 185 days for the REA appeal to the Environmental

b

Review Tribunal (REA appeal process) starting on August 19,2022 Th e Cl ai mant > s ar
serious flaws. First, the Claimant has not demonstrated that it would have been entitled to further
force majeureaelief beyond what its project schedule assumes has already been granted.*®* Second,
even if the additional force majeureelief was granted, the Claimant’ s pr o j e eorttinussto h e d u |
use this time to complete project activities in order to meet the 58-month time frame it has set for

itself.*** This defies the notion that the FIT Contract would validly be in force majeurewithout the

®OWindstream IFC|1 ai mant ' s RJ3ICER-Woedyfd0.2iTahle Cl ai mant’>s Project s
activity commencing on February 18, 2020, and the final event (commercial operation) on December 20, 2024, for a total
of 58 months.

41 CER- Secretariat2 , 9§ 6.8 (“In this scenario, the Revised MCOD
2015). Accordingly, the COD of December 20, 2024 based on the Project Schedule set out in the Wood Report would be
143 days after the Revised MCOD.” )

482 CER-Secretariat-2, Figure 6-1 and 99 6.4 and 6.8.

483 If the Commercial Operation Date is delayed by reason of one or more events of force majeurg section 10.1(g) of the

FIT Contract effectively allows a supplier to remain in force majeurestatus for an aggregate of 24 months after the

original MCOD, before the FIT Contract may be terminated by either party. As of February 18, 2020, the Claimant would

have already been in force majeurstatus for almost 5 years after its original MCOD, with the termination right in section
10. 1 (g) still triggered. Without TESO’s waiver of the
waiver the Claimant has not proven would have been obtained, the Claimant cannot demonstrate that it would be entitled

to further force majeureelief. R-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, section 10.1(g).

44 See forexamp)€ER-Wo o d, Appendix B: “Project Schedule”, line 2
302 (construction of the gravity-based foundation fabrication facility), line 322 (Pre-Fab GBF), and line 364 (onshore
substation — Secondary Equipment Procurement). The REA appeal process is scheduled to occur from August 19, 2022
to February 20, 2023 (seeCER-Wo o d , Appendi x B: “Project Schedule?”, 1 1 ne
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ability of the Claimant to move forward during this time.*3* The Claimant cannot take an extra six

months of force majeureo further extend its MCOD to January 2025 while at the same time continue

to develop its project during these six months. Correcting for this error, and delaying development

activities for the Project during this second force majeureeriod, would delay commercial operation

by six months from December 20, 2024 to June 20, 2025, we 1 1 after the Clai ma
MCOD of January 31, 2025, thus again putting the IESO in a position where it could terminate the

FIT Contract pursuant to section 9.1(b).

224. Third, section 8.1(d) of the FIT Contract does not extend the MCOD — it is an option to extend
the Term of operation of the project, as defined in the FIT Contract should commercial operation be
delayed past the MCOD. This provision does not waiveorr e move the I ESO’s disc
the FIT Contract for an event of default under section 9.1(b) should it so choose. Indeed, as the
Ontario Superior (ellSO termihatessthe comtractfundaer 194 (8) for failuref

to achieve commercial operatiod®® by MCOD, s. 8.

225. As Canada’s e x p cthest typByofiissudswi § h e t h escheBubesvquld c t ° s
have made financing of the Project practically impossible.**” Such fundamental flaws cannot be
corrected by Secr et A%thesaerrorsalonéshouldbs reaton enough fyrtha n a 1 y
Tribunal to dismiss the wuse of a DCF for the

485 The very point of force majeuratatus is that an unforeseen and uncontrollable event is preventing development and/or
construction from moving forward, and therefore a suspension of the timelines for achieving MCOD under the FIT
Contract are justified for the duration of the force majeuresvent.

486 R-0833, Grasshopper Solar Corporation Solar Corporation et al. v. Independent Electricity System Ogzdastor
Ontario Superior Court of Justice 6297), 15 November 2019, § 43; R-0915, Grasshopper Solar Corporation v.
Independent Electricity System Operat@020 ONCA 499), 7 August 2020.

487 RER- Jérome Guillet-2, 9 70, 183, 204-210.

488 CER-Secretariat-2, 4 6.8. The Claimant has included two sensitivity analyses with regards to its DCF model. The first

assumes a one-year delay in COD (seeWindstream I[FC| ai mant ' s RY4p5(a)y andile sacnd assurhes

no period of force majeuras granted for the REA appeal (seeWindstream IFC| ai mant ' s Rfedla)ynd Me mo r i
CER-Secretariat-2, 9 6.8). In both scenarios, the COD would occur after the MCOD, leaving the IESO in a position to

terminate the FIT Contract as of the MCOD pursuant to section 9.1(b) — before a single turbine becomes operational.
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i) The Claimant’s Project, and

Unchanged Since the Windstream |Arbitration

226. The Claimant’s Project 1is mno more suited

An analysis of the specifics of the Project shows its speculative nature, and the inconclusive and
“her®assumptions of the Claimant’ s expeOn
t he Cl &adluatianDate’ o§February 18, 2020, the Project was an undeveloped project without
a single permit. It remained a highly speculative and entirely conceptual endeavour, that was in force
majeurestatus, not due to the moratorium, but due to its pre-existing inability to access the site upon

which it wanted to build the Project. Its development status was unchanged from the time of the

As

t

(0

Windstream Award. As made <clear i n Ghatarbitction,*d andagain heie,s s i o n

b

the Claimant’ s arguments with respect to the

speculative and fails to support the use of a DCF methodology in this case.

227. The Claimant argues in its Reply Memorial that it has made efforts to move its Project forward,

by “filing an updated REA submission”® Fhad

1

13

u

1

evidence does mnot s up*Pburetenifitidid the®Plojacti ramainedtin'ealy a r g u 1

stages of development and was no closer to being built as of the Valuation Day than it was at the time

of the Windstream IAward.** The Claimant’s own expert®agrees

does the Claimant:

489 RER- Jérome Guillet-1, 9 34.

40 See for exampl@Vindstream |- C a n a dRa@jdinsler Memorialqy 293-302. See alsdVindstream I-Canada’ s

CounterMemorial 99 261-274.

“lwindstream ILCl ai mant’' s R¥E/ply Memori al

492 The documents that the Claimant submitted as part of its REA application were a repackaging of the export reports it

had filed in the Windstreamh r bi t r at i on, and MOE informed it that

Dolly Goyette (MOE) to Ian Baines (WWIS) (August 25, 2017).

493 See als®R-0916, Letter from Andre Bernier (Natural Resources Canada) to Ian Baines Re: ERPP-OW 16 Windstream
Wolfe Island Shoals Offshore Wind Farm (13 July 2018) where NRCan also views the Project as being in the early stages.

494 CER-Wood, p. 54 referring to the early stage of development of the Project.
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Our current endeavour is suing under NAFTA to recover lost profits. We won a
similar case in 2016, but unfortunately the project is no closer to being built.**>
228. The only difference between the Project design and plan as it existed in Windstream bnd its
current plan is a change of turbines and, as a result, a change in the project layout.**¢ Other than
minimal updates to the bathymetric work and additional wind studies that were not conducted on the

497

proposed Project site,” all other steps to advance the Project were completed prior to the moratorium

in February 2011 or as part of expert reports in the context of the Windstream hrbitration.**

229. The record shows overwhelming evidence that a DCF valuation is inappropriate. In particular,
Canada highlights that: (i) there were numerous outstanding studies to be completed, (ii) the Project
timeline was unrealistic, (ii1) the turbine to be used remained undetermined, (iv) uncertainties around
grid access and the offshore substation were outstanding, (v) concerns regarding the gravity based
foundation fabrication facility and the availability of installation vessels had not been addressed, (vi)
the Claimant has completely ignored geopolitical issues and their impact on costs and supply chains,
and (vii) the Pr oj e cwasfarfrombkertdini Theye ar¢ noany edret issues n
which could be addressed,*” but in the interest of efficiency, other aspects of riskiness related to the

Project can be found in the arguments Canada made in the Windstream hrbitration.>%

495 R-0856, E-mail to Chris Spencer (Queens University) from Ian Baines (Control Tech) Re: Wolfe Island Shoals Wind
Project (21 December 2022).

4% CER-Wood, 9 53.

“7 Windstream II-C1 ai mant ' s R®§(b)wiii-ieGd43,iC8Rl 2017 Geological Assessment Report
Project Number 1714 (February 27, 2018); C-2713, Email from Hank Van Bakel to Tyler G. Nielsen, David Mars et al.
re Windstream Contract and WRA (June 30, 2017).

P Windstream IFCl ai mant ' s REply Memori al

499 1t is not even clear that the Claimant was set on developing the Project at all. For example, the Claimant proposed to
replace the Pr-mpent wolahrapligtovwvaldtaic project?” 1in

113 2

Itsimilarlypr oposed building a combined cycle gas plant

fin

or de
and

contract price in excuygegwe of offr om htelre cOInasiimdamta’tsi omesr’s. p e

Project was anything but certain. SeeR-0917, E-mail to David Mars (White Owl Cap) from Randi Rahamim (Navigator)
RE: Media Request Re release of Windstream Decision (6 December 2016); RL-109, Windstream + Award 9 152; and
R-0918, Windstream Energy Power Point Presentation (18 July 2018) (redacted in part), pp. 2 and 3.

00 Windstream - Ca nada’ s-Metoriali 527¢559; Windstream -Canada’' s Rej qfqad-er
327; RL-109, Windstream + Award, 9 474-476; RER-URS-1; RER-URS-2; RER-Green Giraffe.
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230. Outstanding Studies to be Completedss of the Valuation Date, the Project was

13

completed prior to finalizing the layout of what would be built, and under what parameters or

restrictions.>*? For example, the Claimant had Ortech draw up a list of outstanding studies necessary

concePaawadrding to the dOrtimgantromamyriadsof tasksvyet todbex p e r t

for an “engineer i foowingethe Windstieanolward.’H NoneRfithis jwas ¢ t

completed by the time the IESO advised of its decision to terminate the FIT Contract in February
2018.

231. The Cl ai mant ’ sconforwthe catlystage maeume ofthe Project, and that the
outcome of all of these outstanding tasks could have changed the Project as currently designed, with

subsequent impact on timing, or even project completion at all.>** For example, following submission

ofthe so-called REA application (which was aWindstearle

expertreports"®) , t he Claimant was required to: ¢

r e

us [ e ]

Project Describitrisotn ”Na t“imemrest [warntd] affected Mu

notice and an opportunity to comment.’%

301 R-0919, E-mail to Glen Gilbert (CSR Marine) and Patrick Campbell (CSR Marine) from Hank Van Bakel (Ortech)
Re: WIS Turbine Locations (28 July 2017).

302 CER-Wood,  52.

393 This included studies related to grid connection, geotechnical information, wind resource assessments, coastal
processes, shipping and navigation, feasibility of the gravity based foundations and associated construction facilities and
installation, substations, turbine supply agreements, financial modelling, logistical and port supply, as well as further
work on project management, and other areas of uncompleted work, including environmental studies and issues
surrounding site access and land tenure. SeeR-920, E-mail to lan Baines (Control Tech) from Hank Van Bakel (Ortech)
re: WIS Engineering reboot (19 June 2017). See alsdR-0921, Letter from Ian Baines (Control Tech) to David Mars
(White Owl Cap) Re: next steps in engineering the WIS project Draft (15 June 2017).

304 The outcome of the REA process for the Claimant was far from certain, as the Claimant admits. SeeR-0921, Letter
from Ian Baines (Control Tech) to David Mars (White Owl Cap) Re: next steps in engineering the WIS project Draft (15
June 2017). See als®R-0922, Letter from lan Baines (Ortech) to David Mars (White Owl Cap) Re: Engineering Status
Update (26 May 2021) demonstrating that the Claimant alsohad firstth a nd exper i ence with
could occur with direct impacts on the Project, and its design, and timelines.

305 SeeR-0923, Letter from Ian Baines (Control Tech) to Ciara Dejong (Ortech) and Nancy Baines Re: REA Submission,
(15 December 2016)n o t irfegnemb er, t hrow the works at them as

306 R-0924, E-mail to Ian Baines (Ortech) from Uwe Roeper (Ortech) Re: REA start activities (28 November 2016). See
alsoR-0925, E-mail to David Mars (White Owl Cap) from Ian Baines (Control Tech) Re: FN Partnership (12 December
2016) in which the Claimant expresses concerns aboutthe“ e n d 1 e s s  ovhdnsligedous @roups and the impact
it could have on the Project.
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232. Project Timeline: A closer look at the project schedule shows additional unrealistic
assumptions relied on by the Claimant to achieve MCOD on time. For example, according to its
schedule, the Claimant reaches financial close on February 20, 2023. Yet, as of that date it would not
yet have completed its connection studies and agreements required to obtain grid connection (due to

be completed on February 28, 2023). Its schedule also fails to allow several necessary permits to be

obtained.>"’

233. In order to justify the reasonableness of its Project schedule, the Claimant relies on the report
of Mr. Irvine, where he identifies two projects, Nysted and Rodand II, which were completed on
“similar s che dua”® ThesClaimantothentargues th® projecte puttforward by Dr.
Guillet which demonstrate the substantial risk associated with the project were not relevant due to
their size and distance from the shore.’” Ho we ve r , as Dr. Guillet

only refers to part of the Project timeline and ignores risk associated with others.’'® Further, both
projects were developed under a defined regulatory regime with experience in offshore wind, not as

a first of i1ts kind in a .new jurisdiction

234, Undetermined Turbine SelecionThe Cl ai mant’ s Project
development to know what turbines it would be using. Up until the Valuation Date, the Claimant was

still debating the issue.’!! The Project Description submitted to the Ministry of Environment in

07 See forexamp)J€ER-Wo o0 d, Appendix B: “Project Scheduwprie4,2023)]
and line 141 (Environmental Compliance Approval occurring on August 7, 2023).

¥ Windstream IFC| ai mant ' s RpEpby Memor i al
W Windstream ILCl ai mant ' s Rpiby Memor i al
310 RER-Jérome Guillet-2, 9 205.

311 R-0926, E-mail to Ian Baines (Control Tech) from Hank Van Bakel (Ortech) Re: ORTECH Questions for Siemens (6
February 2017); R-0927, E-mail to Ian Baines (Control Tech) and Nancy Baines from Hank Van Bakel (Ortech) Re:
ORTECH Question for Sgurr (7 February 2017); R-0928, E-mail to lan Baines (Control Tech) from Hank Van Bakel
(Ortech) Re: turbine model and Hub height (13 February 2017); R-0929, E-mail to Ian Baines (Control Tech) from Hank
Van Bakel (Ortech) Re: turbine model and Hub height (13 February 2017); R-0930, E-mail to Hank Van Bakel (Ortech)
from William Youmans (Siemens) re: ORTECH Questions for Siemens (16 February 2017); R-0931, E-mail to David
Mars (White Owl Cap) and Nancy Baines from [an Baines (Control Tech) Re: preliminary WIS wind analysis results (17
February 2017); R-0932, E-mail to Ian Baines (Control Tech) from Hank Van Bakel (Ortech) Re: Budget for additional
wind resource analysis (21 February 2017); R-0933, E-mail to Hank Van Bakel (Ortech) from Ian Baines (Control Tech)
Re: Budget for additional wind resource analysis (2 March 2017); R-0934, E-mail to David Mars (White Owl Cap) from
Ian Baines (Control Tech) Re: Budget for additional wind resource analysis (2 March 2017); R-0935, E-mail to Ian
Baines (Control Tech) and Nancy Baines from David Mars (White Owl Cap) Re: Vestas Introduces 4.2 MW Wind
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February 2017 wused “Sieme#?sand 2ts. updateMWind desource ¢ t dr
assessment in June 2017 is based on 3.6 MW turbines,’’® whichast he C1 ai man't notes
the uncertaint y*Fuoft htelre asss eSsisemmeemts. not ed, t he
ma c h i that Bave not even been proven to meet the specific requirements of the FIT Contract,’'®
nor would they be available to the Claimant.’!” Indeed, the Claimant recognized this as a potential
issue in emails with Siemens about the Project.’'® Further, as described in the Claimant’ sxpert

reports filed in the arbitration, the Project uses a 4.5 MW turbine.>!®

235. This calls into questionnotonlyt h e C 1 abilitm to wsd the selected turbines, but also the

wind resource assessment upon which it bases its DCF analysis (which is unclear), as well as the

Platform in Three Variants (30 June 2017); R-0936, E-mail to Daniel Brown (KeyBanc) from Ian Baines (Control Tech)
Re: Wolfe Island Shoals — Follow up on our July 27 call (21 August 2017).

512 C-2074, ORTECH Report: Project Description - Wolfe Island Shoals Offshore Wind Farm (February 15, 2017)
(February 15, 2017), p. 15. Further,t he st udy wused an uncertain Project 1ay.
boundary” of the crown land the o%eCR099 ORTECH2QT Raport t wi s h
WRA for Wolfe Island Shoals Offshore Wind Project — Report #70802 (June 5, 2017), p. 3. R-0937, E-mail to Ian Baines
(Control Tech) from Hank Van Bakel (Ortech) Re; Budget for additional wind resource analysis (7 March 2017) which
notes that the wind modelling is not based on the project layout as there are turbines located outside the project layout as

113

designed. As the document notes we are not engineerin;

313 C-2099. ORTECH 2017 Report: WRA for Wolfe Island Shoals Offshore Wind Project — Report #70802 (June 5,
2017), p. 3.

314 R-0938, E-mail to Ian Baines (Control Tech) and Nancy Baines from Hank Van Bakel (Ortech) Re: ORTECH
Question for Sgurr (7 February 2017), p. 1.

515 R-0939, E-mail to Nancy Baines from William Youmans (Siemens) Re: NDA between Siemens and Windstream
Energy (15 February 2017), p. 2.

516 R-0940, E-mail to William Youmans (Siemens) from Hank Van Bakel (Ortech) Re: ORTECH Question for Siemens
(3 February 2017).

317 R-0926, E-mail to lan Baines (Control Tech) from Hank Van Bakel (Ortech) Re: ORTECH Questions for Siemens (6
February 2017).

318 SeeR-0939, E-mail to Nancy Baines from William Youmans (Siemens) Re: NDA between Siemens and Windstream
Energy (15 February 2017), p. 2.

319 CER-Wood, p. 41. The Claimant has not provided any evidence that they could secure these turbines or that they

would meet the requirements of the FIT Contract. Further, at one point the Claimant expressly rejected the use of a 4 MW

turbine, almost the same size put forward by the Claimant for the Project in this arbitration. SeeR-0941, E-mail to Hank

Van Bakel (Ortech) from Ian Baines (Control Tech) Re: ORTECH Question for Siemens (6 February 2017) ( “ We do n o't
want a 4 MW machine, we would have the same swept area, but would lose 10% of turbines. Siemens are not developers,

so they seem not to understand this.”)
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2

Claimant’s estimattehde cParpoijteaclt ’esx pocwmedd at lulr e s Ppr o g
overall nt ernal Rate of Return (“IRR*®), as the ClI

236. Grid Access and Offshore Substatiofihe Claimant also had not completed the studies needed

to obtain a Notice to Proceed under its FIT Contract as it related to grid access,>?! nor has it secured

2

a location for the offshore substation®? The Cl ai mant’s expert Treport:
Island would be used,>** an assumption that was far from certain.>?* Further, if the Claimant is wrong
on this assumption, it would require a new Project schedule and design changes.>?* The Claimant has

not put forward any testimony that addresses these points raised by Canada.

237. Gravity Based Foundation Fabrication Facility and Jack Up Vesselalthough the
Claimant ’ s statesthattheClamaWé bad 1 denti fied numerous
on Lake Ontario?”, ,0 andthehassdmesyasitdidinWindsteeane,that thee n
structures would be fabricated at St . TMary’s
Claimant has not put forward a single contract, expression of interest, or even email correspondence

with St. Mary’s i1indiCanaca alhsaa 1tchfaliegedpthndd hfec a G |

320 R-0942, E-mail to lan Baines (Control Tech) from Hank Van Bakel (Ortech) Re: ORTECH Question for Sgurr (3
February 2017).

521 R-0821, Memo to Ian Baines (Control Tech) from Hank Van Bakel (Ortech) Re: Interconnection Process Summary
for Wolfe Island Shoals (2 March 2017); R-0822, E-mail to Ian Baines (Control Tech) from Hank Van Bakel (Ortech)
Re: Summary of WIS Interconnection (15 March 2017), p. 2.

322 R-0943, E-mail to David Mars (White Cap Owl) from Ian Baines (Control Tech) Re: Interim Report (28 July 2017).

523 CER-Wood, p. 106; CER-SgurrEnergy, 9 3.3(b)(iv). Further, the Claimant assumes that such a location would be
accessible year-round, and the importance of this being the case, without providing any evidence that it would be. See
CER-Wood, p. 57.

524 C-2470, Day 10 - Confidential Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v.

Government of Canada (PCA Case No. 2013-22) (February 26, 2016) (Confidential), p. 234:1-4; C-2466, Day 6 -

Confidential Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v. Government of Canada

(PCA Case No. 2013-22) (February 21, 2016) (Confidential), p. 210:18-22. See alsdR-0944, Wolfe Island Status of

Agency Correspondence and Next Steps — Draft Excel Spreadsheet; R-0138, Report to the Board of Directors,
Windstream Energy LLC ( Apngo.t i3n0g, t2h0alt0O )t,h e“ PGlgaeioma nlts’lsa nrde”
mast on Pigeon Island was refused by the Canadian Coast guard, making its use as an offshore substation uncertain.

525 (C-2466, Day 6 - Confidential Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v.
Government of Canada (PCA Case No. 2013-22) (February 21, 2016) (Confidential), pp. 212 and 213.

326 CER-Wood, p. 79.
327 CER-Wood, p. 79.
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use the RJR MacDonald jack up vessel’?® in Windstream P?° but the Claimant maintains the

assumption that the vessel would be available without any concrete evidence.

238. Site Control: The Claimant argues that its lack of s i t ¢ contr ol “does not
too early a stage tYandthan'prl iosyk sa aDICEF amelh pemiatd ee ¢l oanl t
This conclusion cannot stand. Windstream did
on the site that the Pr oj e c tsserttowtathedtontiary.> Bhei 1 t 0
land with respect to which the Claimant had applied for AOR status is not the land upon which its

project layout is even situated. Therefore, even if the Claimant had received AOR status, it did not

have any exclusive or priority position over the land it actually required.’** As Dr. Guillet explains,

“1t 1s unreasonablé¢”tassepgrthanndobstacheammidsem

reasonable to consider that the risk is serious. %

239. Geopolitical Impacts:Real-world evidence demonstrates many uncertainties arise in the

offshore wind industry, and that relying on a DCF methodology for a project at the beginning of a

2

long permitting and construction schedule is inappropriate.>**Th e Cl ai mant s s chedu

528 CER-Wood, p. 99.

29 Windstream+Can ada’' sMetorially $3% $eealso CER-URS-1, pp. 186-198; C-2466, Day 6 - Confidential
Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v. Government of Canada (PCA Case No.
2013-22) (February 21, 2016) (Confidential), p. 61:17-24.

S0Windstream ILCl ai mant ' s Rl y Memor i al
Slwindstream IECl ai mant ' s  RE4p0] CER-Sdoectarintr2,i 9 &.8(ii).

32 SeeWindstream FCan ad a’' s-Methoriald| 152 and 417; Windstream Canada’' s Rej aqfynder |
303. Further, in order to obtain access to Crown land to build its Project, the Claimant originally required Applicant of

Record (“AOR”) status. It had applied under the existi
when it approached MOE in 2017, it was informed that Ontario no 1 onger even had “a proce:
site access under the Public Lands Act”. I'ts lack of A

in 2010, as it could not obtain access to the site to undertake any work. SeeWindstream+Ca n a d a’' sMetorialnt e r
94 174 and 224-233; C-2474, Letter from Goyette, Dolly (MOE) to Baines, lan (WWIS) (August 25, 2017), p. 1.

333 RER-Jérome Guillet-2, 9 85.

4R-0945,Fi nancial Times,-SOReanewabCloestBnelthgyeaten Offshore
2023; R-0946,F or t une, “-dnergy demandesoara amid extreme heat, rising costs are making offshore wind
projects so expensive that ‘it ;RIMENEW Ynakl TFBiemss, tONa
British Offshore Wind;RAE8,t iTohne” , NeS8w S¥oprtke mlbieme s2,0 2“3Wi nd E
Del ays in U. S. May Co s t; R-8893, (Bfiflslhioorne” , En3g0i nAwgus t“ O X3 or
Struggles Threaten G1 o b a | Target s;’R0893, Df Asslgas ¢ PBOHgZgBneer, “Why the
Industry has hit Tur pRu0906,Re e er d] S€psem@eun@hB2Brompts 1
wind contracts ”;ROMBWISeptEmbepe 2020f fshore wind invest me
—including on suppl.y chain” 16 August 2023
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in February 2020, fails to take into account any of the real-world events that transpired in the past
three-and-a-half years, which would have had measurable impacts on the supply chains needed to
build the Project, the willingness of lenders to finance it, and even its costs.’* This evidence, which
the Claimant would have been aware of at the time it developed its Project schedule and most

certainly by the time it filed its Reply Memorial, cannot be ignored in a “but for” world.

240. Financeability: Finally, the Claimant has not provided any guidance to the Tribunal on the

b

financeability of its Project. thasn ot r es ponded to Dr . Guillet’s
further emphasizes in his second report.>*® The type of project schedule put forward by the Claimant
examines its technical feasibility, not whether it could obtain financing, something Mr. Irvine, the
Claimant’ s e xp eWindstream hearifigi’*f Dn Guillet patints duththe problem with

this approach as it relates to Project valuation:

b

Wood was not mandated to act as lenders
them, as their mandate would then not be to say what it possible, but to identify

worst case scenarios and indicate whether those would be compatible with the

buffer available before the termination risk applies. With such a mission, their

conclusions would certainly be quite different, because the question is different

(and it is logical that the same competent advisor would give a different answer in

respect of the same project).

[ ]

while it is correct that (some) investors would be willing to invest on the basis of

the “what’s possible” scenarios prepared
would only care about the worst case scenarios, and mixing up the two is
inappropriate.>*

The Claimant’s Project schedule notes that equipment
and that the foundation and turbine installation would have commenced in December 2022. This is precisely when

increased costs and supply chain delays occurred all over the world. CER-Wo o d , Appendi x B: §$Projec
401 and 406. See als®RER-Jérome Guillet-2, 9 56, 64, and 66.

536 RER-Jérome Guillet-2, 9 70. See alsd§ 204-210.

537 C-2466, Day 6 - Confidential Condensed Transcript of the Arbitration Hearing of Windstream Energy LLC v.
Government of Canada (PCA Case No.2013-22) ( February 21, 2016) (Confidentia
We were looking at the technical feasibility as to whether a hypothetical project could be constructed. We were not
looking at the feasibility wiSeaalspplflandld3wharedMr. vneonfims r it ¢
that “arranging for financing i1is not part of the techn:

53 RER-Jérome Guillet-2, 9 208 and 210.
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(c) A DCF Methodology Is Not Industry Standard for Projects at the
Stage of Development of the Claim

241. In its Counter-Memorial, Canada demonstrated again®° that a DCF methodology is not the

industry standard practice for valuing offshore wind projects at the early stage of development given

the highly speculative nature of such projects, and the difficulties in estimating DCF inputs, such as
CAPEXandOPEX**I n response, the Claimant argues tha:i
certainty, such as the Pr ojusingaDCF mahodblagy ¥ Bl ue d
support his argument, the Claimant’ s e poiptete (i) a single project where he alleges a DCF
methodology wasused,* (i i ) the alleged i RowerPRutchasa Ageementf Wi n
(PPA” which gave it a “gua*hand (it oaeceparagraple from a KPMG s t r e a

f 544

quarterly brie However, as ,Daculdexplaimsert the Claimar

not justify using a DCF methodology for the Project.

242, First,des pite the Cl ai nastedtProjsctprovadesa cdear examploofiwhy t , t |
a DCF methodology is inappropriate for a project at the early stage of development. As Dr. Guillet
notes, recent events demonstrate the inaccuracy of the original valuation of the Orsted project using
a DCF.>* Second, as Dr. Guillet notes, Secretariat overstates the importance of a guaranteed revenue

regime foranearly-s t age devel opment project, like the C

The logic of valuing a project on the basis of its revenues when the revenue regime
comes last (as Secretariat acknowledges is the usual development situation) cannot
apply when the revenue regime comes first.>*¢

339 Canada does not bring forward this point in its damages argument with the goal of arguing collateral estoppel. For
Canada’s ar gument s BeationtllB.altstead, €agada simply noped tlee dVindstreamne e r i bunal ’ s
finding for its value before this tribunal, to the extent decisions of other tribunals may be considered persuasive.

>0 Windstream IFCa na d a’ s-Me@horialqt2&5+280.

S Windstream ILFCl ai mant ' s Rl y Memori al

2 Windstream ILCl ai mant ' s Rf4dlay Memor i al

B Windstream ILFCl ai mant ' s R¥3by Memor i al

M Windstream IFC1 ai mant ' s R3] CER-Sdeetmrintr2 j {96143-6.49.
345 RER-Jérome Guillet-1, 99 56 and 64.

346 RER-Jérome Guillet-2, 9 94.
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243. Dr. Guillet further notes that:

the importance of the revenue regime and level will come to the fore only when
there is reasonable visibility on reaching FC/FID and that usually only comes when
projects are ‘fulfy permitted’ or close t

244. As noted above in paragraphs 114 and 115, the Project was far from being permitted. Third,
the KPMG Report relied on by the Claimant 1is
position. However, the report refers to valuation of renewable energy assets without noting
specifically their stage of development and does not refer specifically offshore wind.>*® The general
nature of the report means it provides no guidance to the specific situation the Tribunal must decide

on here.>* Further, the document itself notes that the market approach can be used.’*°

245. The Project, which did not have a single permit, site control, or grid access (with a FIT Contract
contingent on obtaining all three), “was not :

operating costs could be®  aDd6uillststateh any 1evel

The Secretariat report continually tries to present the Project as a fully developed
project ready to be built, which it was emphatically not. It is an early development
project, where the only valuation mode used by the industry is comparables and not
DCF.>

246. The inherent problems in using a DCF methodology to value a project in the early stage of

development, such as the Claimant’s, are discussed by Dr. Guillet in his second report:

We have seen substantial movements over the past year in the cost of building
projects, with a downward movement of 40% or so in the years 2015 2020 and an
inverse upward movement of +40% in the past 2 3 years (see in paragraphs 178

347 RER-Jérome Guillet-2, g 76.

8 C-278, KPMG quarterly brief, 17th edition, Q1 2022 ent
transition” (F¥abaayidAQ283F, rpne®able energy assets are
the investment lifecycle.?”

k]

The same comment applies to the Claimant’s rteliance
Renewable Corporation, TransAlta, Northland Power, and Enbridge. SeeWindstream ICI ai mant ' s Repl y N
fn. 628.

0C-278, KPMG quarterly brief, 17th edition, Q1 2022 ent
transition” (Januwuary 2022), p. 8 .

31 RER-Jérome Guillet-2, g 66.
352 RER-Jérome Guillet-2, g 66.
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180). This makes it very difficult to predict with any accuracy the cost, and thus the

value of a project many years into the future. Any calculation made on the basis of
today’s assumptions should come with the
quite large margin of error (in both directions) should be taken into account — a

margin of error compounded by the fact that the calendar for construction is itself

uncertain, adding another layer of uncertainty as to the cost (and the value) of the

projectta s seen from the date of early devel op
Thus, the information provided by such a calculation for such an early stage project

as the Project is limited — at best it will provide an indication on the likelihood of

whether a project has a chance of being profitable or not under current market

conditions, but not much else.’>

247. The Claimant’ €APEX assumptions used in its DCF were informed by numerous inputs, such
as the gravity-based foundations and turbines.’>* As noted above, many issues remained outstanding
with the Project, including site location and turbine selection, which could impact development and
building costs, even without taking into account the large fluctuation in market trends Dr. Guillet

notes in his report,> and as Canada has noted above.*¢

2. Canada Has Provided the Only Accurate Market Comparables
Analysis
248. Canada has provided an extensive response with respect to the C 1 a 1 mmarket consparables
approach 1n Dr. Gu i1 1,Wwlich Buidd onfthe Greert Giraffa Reporg reliedonn d  r e
bythe Windstreamt r i bunal t o value °YUnbkea®CRvalummmatmarket i n v e
comparables analysis does not require the Tribunal to engage in the lengthy, speculative issues

described above, making it the more appropriate valuation methodology to be applied.

b

249. TheCl a1 man't argues that Secretariat’ s market
that of Canada’, assertngtlpatet thte, 1MArt.t eG@u iplrleeste nt s a “hi
ignores the significant advancements in offshore wind since 2011 and the specific characteristics of

the Project t ha t® ThenChimantcakodarguestthat itsvmatket eofparables

553 RER-Jérome Guillet-2, 9 56.

> Windstream ILC | ai man't
555 RER-Jérome Guillet-2, 9 56.

55 Seef] 239.

37 RL-109, Windstream + Award, 9§ 477.

¥ Windstream IFC| ai mant ' s R y Memori al

s Rl Y Memori al

110



C AN A D REJ®INDER MEMORIAL
OCTOBER 30, 2023

valuation confirms its DCF valuation>** Ho we v e r , as Dr . Guillet notes
selective approach with respect to market comparables, with an inappropriate weight given to the fact

that the Project had a FIT Contract, and does not lend any validit:

[Secretariat] claims that the only criterion to find a comparable project to the Project
1s whether 1t had a PPA, and then that PP
the demonstrated behaviour of investors in the industry, which follows the steps I
described in the original Green Giraffe Report almost ten years ago, and reiterated
in the First Guillet Report last year: they conduct an assessment of the development
of the project across the multiple items that must be met, including site control, grid
access, permits and revenue regime. The revenue regime is only one item, and in
terms of valuation, it comes last, timing-wise, as it is quite difficult to predict in
advance the timing, and accordingly the cost, of actually building a project, before
there is visibility on the other three items. Absent the visibility on these other items,
the revenue regime, even if it is settled early, has limited relevance to the valuation
of a project.*°

250. Dr. Guillet confirms that his original opir

its Counter-Memorial remain valid:

I confirm that I continue to consider that a fully permitted project has a value of
approximately 0.2 MEUR/MW or a little bit more, and this value has remained
stable over the years, as is shown by the history of transactions in the sector, for
which I have extensive data, both old and more recent, further presented herein.
The summary of that data — taking into account a handful of errors flagged by the

Secretariat report [ ...], which dhowsn ot cha
strong consistency in valuations across the years.*¢!
[ ]

My position today is that the valuation of the Project as of the Valuation Date would
not be different than the value articulated in the Green Giraffe Report then: close
to zero and in any case below 0.1 MEUR/MW (i.e. below EUR 30 M).%¢?

251. The Claimant’ s ar guments in res p3 me dawed m nuBarous Gu i |

respects. The Cl aimant makes an overarching ar gument

S¥Windstream ILCl ai mant ' s R405apd4Me mor i al
560 RER-Jérome Guillet-2, 9 53.
361 RER-Jérome Guillet-2,  22.
62 RER-Jérome Guillet-2, § 24.

3 Windstream IFC| ai mant ' s R y Memori al

111



C AN A D REJ®INDER MEMORIAL
OCTOBER 30, 2023

onnon-public, inaccessibl e dnd assuchtthe @vidence should bet b e
excluded. The Cl a1 ma n tmisplaced Figtutie cClaimant has misunderstood Dr.
Guillet’”s point about h¥PSeaerdofDronGuidbkheiat

bh

the transactions are themselvesp u b 1 i ¢ as is the fact t H%The he p
information Dr. Guillet presents on these projects should not be doubted. Third, in an effort to repeat

almost every argument it raised in the Windstream hrbitration, Canada notes that the Claimant made

the same complaint with respect to Dr. Fuiller
The Windstream tribunal did not see fit to exclude such evidence,’®® and instead relied on Dr. Guillet

in its Award.’® Indeed, the same arguments the Claimant makes here can be made with respect to

the Claimant’ s own expert as the Secretariat

working directly on>the Formosa 1 transaction

252. The Cl aimant also criticizes Dr. Guillet s
Project to confirm the reasonableness of its market comparables approach.”’! As the tribunal in
Windstream Inoted, an appropriate comparator would be the sunk investment costs of the
Claimant.’”* The Claimant has not provided evidence of any post-Windstream bunk costs, but given
its pl anenstofdchousapdeofiddbllar” f or c ont r a thteeotafour monthsoff n d e r t

4 Windstream ILCl ai mant ' s R®lely Memor i al
365 SeeRER-Jérome Guillet-2, 9 145-148.
366 RER-Jérome Guillet-2, 9 148.

%7SeeR-0949,Let t er fr om Tor yWindstream kriMimaind February 2016 and Ra0050, Letter from
Trade Law Bureau to Members of the Windstream tribunal, 5 February 2016.

%8 R-0951, Letter fromPer manent Court of Arbitration to Torys and
Further Production of Documents, 8 February 2016.

39 RL-109, Windstream FAward ¢ 475 mnoting “[..] based on the evidenc
[ ..]".

370 CER-Secretariat-2 , fn. 67. Also, the Claimant’s other expert r
Wood and Two Dogs to provide its expert opinion on a multitude of topics including, scheduling, project risks, financing,

and decommissioning. Wood and Two Dogs disclose in their expert reports that they have experience in a number of

offshore wind projects with respect to these topics, and it is clear that the opinions expressed in those reports are based

on their experience. Yet, the Claimant has not had Wood or Two Dogs produce any of the schedules, emails, advice, or

other information which they prepare, on a confidential basis, for clients with respect to these projects. The same could

be said about the other Claimant’ s experts.

SWindstream IFC| ai mant ' s REMBhnd40Me mor i al
572 SeeRL-109, Windstream + Award 9 481 referring to RER-Green Giraffe, § 21-26, 72, and 94-100.
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comparables approach is of nouse foranearly-s t a ge project 1 ike

253. Dr . Guillet

Rather than repeat them here, Canada has directed the Tribunal to the appropriate sections of Dr.

Guillet’”s report
Windstream Critique Dr .

Dr. Guillet includes Dr. Guillet notes that advancements in the offshore wind industry have
several projects that not changed the valuation of early-stage development wind projects
“significantly pre-date s u ¢ h

the val vd¢t i

373 R-0913, E-mail to David Mars (White Owl Cap) and Nancy Baines from Ian Baines (Ortech) Re: Project engineering

update (26 July 2017).

374 RER-Jérome Guillet-2, 9 56 and 64.

S5 Windstream IFC |1 ai man't
576 RER-Jérome Guillet-2, 9 46.
577 RER-Jérome Guillet-2, 9 47.

S

has addressed each of t he

in the folviewwing table,

Guillet’s Response

b

as t he Claimant S :

the Second Secretariat Report is repeatedly using
arguments about projects post FC/FID (which have
indeed seen an improvement in their risk perception
and accordingly have attracted cheaper capital) to
argue that I have said things about valuation of
development projects that supposedly contradict my
position that the valuation of these projects has not
moved significantly.’”®

[ ]

Even if late development projects have seen a small
increase in valuations in the late 2010s, the valuation
levels remain consistent with the ranges I have
provided for the valuation of projects under
development and I do not see the need to change these.
Additionally, the trend is not visible for early
development projects, which is the category where the
Project belongs.””’

Redp8la)y Memor i al
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Dr . Gui 11 e tDr. Guillet confirms his expert opinion that floating wind farms are
of floating wind farms  appropriately included in his market comparables analysis. He
wh i ¢ hnot“ a r e indicates:

comparable to the
ProjRct?”

Dr . GuilletDr.

While I acknowledge that the perceived risk of
building floating wind projects is higher, due to a
current lack of track record for the sector (only a
handful of relatively small projects have been built to
date), that does not necessarily mean that projects
under development are valued differently.>”

Guillet confirms his expe

of certain beexcluded from the market comparables analysis. He indicates:

projects with price
certainty>%?

Dr . GuilletDr.

The windfall projects are excluded for reasons that I
discuss again in the next paragraph — their values were
based upon very different calculations, taking into
account external factors that are not present in other
projects. Floating wind projects are not subject to such
external factor considerations and are assessed in the
same way as fixed bottom projects.®!

Guillet’”s expert opinion

failure to account for FIT Contract and its impact on overall Project valuation is being
transactions that had overstated by the Claimant:

price certainty>®?

S8 Windstream IFC | ai man't
37 RER-Jérome Guillet-2, 9 59.

380 Windstream IFC | ai mant

An early development offshore wind farm does not
have, and will not have revenues for several years, and
may need to spend tens of millions of dollars before it
gets to the stage where it knows whether it will be able
to operate or not. In that period, what matters is
reducing the risk that these development funds are not
spent in vain, and making the project a reality.>*

[ ..

S RpSby Memor i al

S RE4P8lc)y Memor i al

381 RER-Jérome Guillet-2, q 124. See alsdy 125-133.

582 Windstream IFC| ai mant '

383 RER-Jérome Guillet-2, 9 136.

s RPE4BIdYy Memor i al
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To say that the revenue regime is the sole relevant
factor is to be too narrowly focused and incorrect. In
some jurisdictions it will be an important element, and
in others, it will not, with other items in the
development list taking precedence. It thus makes
sense to compare the overall development status of a
project, taking into account all dimensions and not just
one, and comparing the Project to other early
development projects from multiple different
jurisdictions (and periods, as the rules change over
time) makes sense to have a more complete picture.>®*

Dr . GuilletDr. Guillet s opinion confir
and late stage analysis ~ emphasis on the fact that the Claimant had a FIT Contract does not
which the Claimant render irrelevant his expert opinion on whether some projects are early
finds “ o v e stageorlate stage. As he notes:

simpI® stic:

93.Saying that a project that has done 95% of the
permitting work is worth the same as a project that has
done 10% of the permitting work because neither has
actually reached the “pe
serious argument against my general point that
valuations should be seen as belonging on a
continuum, with a premium (which can be small or
large depending on the specific requirement of the
regulatory framework) for formally reaching the
specific milestone, and value accrued with progress in
the development work towards the relevant
milestones [ ..5%°

94.Altogether, I note that Secretariat agrees with my
typology of milestones to be reached under a
development process. Secretariat emphasises revenue
certainty as the core dr
during development but does not justify such
preference nor do they acknowledge that such
methodology breaks down for projects where the
revenue certainty (whether in the form of PPA or
guaranteed FIT or otherwise) comes before permits
and other development milestones — like with the
Project. The logic of valuing a project on the basis of

384 RER-Jérome Guillet-2, 9§ 144. See alsdf 135-143 and 145.
¥ Windstream IFCl ai mant ' s RERIDY Memori al
86 RER-Jérome Guillet-2, 4 93.
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its revenues when the revenue regime comes last (as
Secretariat acknowledges is the usual development
situation) cannot apply when the revenue regime
comes first.’%’

Dr.Gu i 1 Ixotusioh s Dr. Guillet confirms that excluding contingent payments in his valuation
of contingent allows the valuator to make less assumptions about the development of
payments>®8 a project, and therefore provides a more accurate analysis:

117. As a matter of consistency and certainty, it
is simpler and fairer to use the upfront payments, and
well identified quasi certain payments that are within
the control of the seller (for instance a payment linked
to submitting an application), as any other
methodology will require to make numerous other
assumptions about the development of the project and
both the competence and the preferences of the parties
involved.’®

254. Real-world valuations demonstrate that absent access to the proposed project site and given the
Claimant’s lack of progress towards obtaining
value on the market, and indeed, the same (non-material) value it had as of the Windstream |
Award.>° As Dr. Guillet notes, the value ascribed to an offshore wind project is highly dependent on

its stage of development and on whether the project has reached certain milestones, such as site

control, permits, a revenue regime, and grid access.>! A project with all of these items has more

value than a project that has only some, or none of these.>*?

255. The Claimant’ s mar ket compar abl dhefacathatahe y s i s
Claimant had a FIT Contract — a contract that required it to, among other things, obtain site control

and numerous permits before it could begin construction.’®* The FIT Contract is a single milestone

587 RER-Jérome Guillet-2, 9§ 94.

B Windstream ILFCl ai mant ' s R®lgy Memor i al
38 RER-Jérome Guillet-2, § 117. See alsd§ 114-116 and 118.

3% RER-Jérome Guillet-2, 9 69.

1 See for exampJ®ER-Jérome Guillet-2, §9 25 and 53.

392 RER-Jérome Guillet-2, §9 22 and 23.

393 R-0092, Ontario Power Authority, Feed-in Tariff Contract, v. 1.3, section 2.6.
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on a path toward value for the Project. By comparing itself to late-stage projects much further along
in their road to commercial operation, or tho

has presented a highly skewed valuation.

256. When a correct market comparables analysis is utilized, it reveals that “but for” the alleged
breaches, the Claimant’ s 1 onthe Yaluanen Date ithadatthed ha v
time of the Windstream IAwa r d . C a n aDt. aGuilket, the xmupher oftthe Green Giraffe
valuation report from the Windstream hrbitration, confirms that valuation continues to apply in this
arbitration, despite the passage of time.’”* The Claimant was awarded over CAD 25 million in
damages by the Windstream Award, and the IESO has returned the CAD 6 million security deposit
required under the terms of the FIT Contract. The Claimant has thus already been compensated the
full fair market value of its investment and it is not entitled to any further compensation. When a

correct valuation of t he Cl ai mant S invest me

Windstream Award is made,*® the result is that the Claimant is not entitled to any damages.

V. THE CLAIMANT HAS NOT PROVEN IT IS ENTITLED TO PRE - AND POST-
JUDGEMENT INTEREST

257. Canada explained in its Counter-Memorial that the Claimant has not demonstrated that it is
entitled to pre-judgement interest.’*® In its Reply Memorial, the Claimant argues that an award of
interest 1s needed to “ensure that the ¢l aima:
b r e a ¢ " HoweYer, despite stating this general principle, the Claimant offers no evidence as

to why, in this specific case, it should be entitled to any pre-judgement interest. There is no evidence

13

of Canada being unjustly ennsraitcihoethdCldimant argiies t u e ¢

could be the case. As 1t 1S neither Canada no

3% RER-Jérome Guillet-2,  24.

3% The disputing parties agree that this deduction should be made. SeeWindstream I-C| ai man't
412.

% Windstream IFCa na d a’ s-Me@horialqt28&+292.
¥TWindstream IFC| ai mant ' s Rfpdpll y Memori al
¥ Windstream IFC| ai mant ' s Rpdpll y Memori al

s Reply M
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case for it, should the Tribunal find a breach of NAFTA and determine that damages are appropriate,
Canada asks the Tribunal t-andpbs-awgrdidtehest. Cl a i man't

258. Further, in the event the Tribunal finds that interest is appropriate in the current case, Canada
reiterates that it should be based on the rate that was agreed to by Canada and the Claimant following

the Windstream hrbitration.>*®

VI.  CONCLUSION

259. For the foregoing reasons, Canada respectfully requests that the Tribunal dismiss the
Claimant’s c¢claims in their entirety and with
arbitration, including Canada’s costs for leg

relief it deems just and proper.

October 30, 2023 Respectfully submitted on behalf of Canada,

Rodney Neufeld
Heather Squires

E. Alexandra Dosman
Yu Cai Tian

Trade Law Bureau

M WindstreamIFCanada’ s-Me@orial 22l mnd 292; R-0779, Letter from Rodney Neufeld (Global Affairs
Canada) to Myriam Seers (Torys) Re: Agreeing to Post-Award Interest (October 27, 2016) (setting an interest rate of 2.7
percent, compounded annually).
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