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,) 9\QY]Q^dc ]Q[U dXYc 9_cdc IeR]YccY_^ Qc dXU JbYRe^Q\ TYbUSdUT _^ :USU]RUb -

Q^T 3' -+--) 9\QY]Q^dc bUaeUcd dXQd dXU JbYRe^Q\ _bTUb dXQd H_]Q^YQ RUQb Q\\ dXU S_cdc _V dXYc

QbRYdbQdY_^ e^TUb 7bdYS\U 1,%-& _V dXU ?9I?: 9_^fU^dY_^ Q^T ?9I?: 7bRYdbQdY_^ He\U -3%,&),

1' ?LXUTSKLSY @OTZQK 2LHW 1QQ YOL 3TXYX TM AOPX >WTJLLKPSN

-) 7bdYS\U 1,%-& _V dXU ?9I?: 9_^fU^dY_^ `b_fYTUc dXQd dXU JbYRe^Q\ ]ecd QccUcc dXU

`QbdYUcr Uh`U^cUc Q^T ]ecd TUSYTU X_g d_ Q\\_SQdU dX_cU Uh`U^cUc Q^T dXU VUUc Q^T Uh`U^cUc _V

dXU JbYRe^Q\ Q^T ?9I?:) ?9I?: 7bRYdbQdY_^ He\U -3%,& `b_fYTUc dXQd dXU JbYRe^Q\ ]Qi TUSYTU

dXQd dXUcU S_cdc ocXQ\\ RU R_b^U U^dYbU\i _b Y^ Q `QbdYSe\Qb cXQbU Ri _^U _V dXU `QbdYUc)p CQ^i

?9I?: dbYRe^Q\c XQfU bUS_W^YjUT dXQd dXUi XQfU Rb_QT TYcSbUdY_^ e^TUb dXU ?9I?: 9_^fU^dY_^

Q^T He\Uc d_ QgQbT Q `Qbdi c_]U _b Q\\ _V Ydc S_cdc)-

.) JXU 9Q^QTQ 8?J S_^VYb]c dXQd dXU JbYRe^Q\ ]Qi oQgQbT S_cdc Y^ QSS_bTQ^SU gYdX

dXU Q``\YSQR\U QbRYdbQdY_^ be\Uc)p. JXU KA 8?J T_Uc ^_d QTTbUcc S_cdc V_b Y^fUcd_b(IdQdU

QbRYdbQdY_^c) JXU JbYRe^Q\ dXUbUV_bU ]Qi TUSYTU X_g d_ Q\\_SQdU dXU S_cdc _V dXYc `b_SUUTY^W)

/) ?9I?: dbYRe^Q\c _VdU^ Q``\i dXU `bY^SY`\U _V oS_cdc V_\\_g dXU UfU^dp d_ QgQbT dXU

ceSSUccVe\ `Qbdi Ydc S_cdc)/ JXYc `bY^SY`\U Yc gYTU\i bUS_W^YjUT Qc R_dX dXU KD9?JH7B

7bRYdbQdY_^ He\Uc Q^T dXU ^Ug ?9I?: 7bRYdbQdY_^ He\Uc bUV\USd) CQ^i ?9I?: dbYRe^Q\c _RcUbfU

dXQd QgQbTY^W S_cdc d_ dXU ceSSUccVe\ `Qbdi V_\\_gc dXU Chorzow Factory WU^UbQ\ `bY^SY`\U dXQd

bU`QbQdY_^ ]ecd gY`U _ed Q\\ S_^cUaeU^SUc _V dXU dbUQdi RbUQSX)0

0) JXec' dXU dbYRe^Q\ Y^ Gemplus v. Mexico Uh`\QY^UT dXQd oS_]`U^cQdY_^ cX_e\T

Y^S\eTU Q S\QY]Q^drc bUQc_^QR\U S_cdc ) ) ) Y^ ceSSUccVe\\i Q^T ^USUccQbY\i QccUbdY^W Ydc TYc`edUT

\UWQ\ bYWXdc Y^ QbRYdbQdY_^ `b_SUUTY^Wc QWQY^cd Q^ e^ceSSUccVe\ bUc`_^TU^d)p1 JXU dbYRe^Q\ Y^ ADC 

, See CU]_bYQ\ ll 4-2(4.+)

- CU]_bYQ\ l 4-36 Hrvatska v. Slovenia %9B(3+& l 0436 von Pezold v. Zimbabwe %9B(1.& l ,++,)

. 9Q^QTQ(H_]Q^YQ 8?J %;hX) 9(,& 7bd) N???%4&)

/ CU]_bYQ\ l 4-4) See also von Pezold v. Zimbabwe %9B(1.& ll ,++-' ,+-. %_RcUbfY^W dXQd oY^ Q ^e]RUb _V
?9I?: `bUSUTU^dc' dXU dbYRe^Q\' Y^ dXU UhUbSYcU _V Ydc TYcSbUdY_^' XQc be\UT dXQd ))) YV Q `Qbdi XQc S\UQb\i `bUfQY\UT'
dXUbU Yc ^_ bUQc_^ Y^ `bY^SY`\U gXi dXQd `Qbdi cX_e\T ^_d RU `QYT XYc S_cdc Ri dXU e^ceSSUccVe\ `Qbdip&)

0 See, e.g.' Hrvatska v. Slovenia %9B(3+& l 0446 Karkey Karadeniz v. Pakistan %9B(-0+& l ,+1+)

1 Gemplus v. Mexico %9B(,01& ll ,2(-,)



(-(

v. Hungary cY]Y\Qb\i _RcUbfUT dXQd YV dXU S\QY]Q^dc gUbU ^_d QgQbTUT dXUYb S_cdc' oYd S_e\T ^_d RU

cQYT dXQd dXUi gUbU RUY^W ]QTU gX_\U)p2

1) JXU bUS_bT UcdQR\YcXUc dXQd H_]Q^YQ RbUQSXUT dXU 8?Jc Q^T SQecUT dbU]U^T_ec

\_ccUc d_ 9\QY]Q^dc) 9\QY]Q^dc QSS_bTY^W\i cX_e\T ^_d _^\i `bUfQY\ Y^ dXYc QbRYdbQdY_^' Red Qc dXU

ceSSUccVe\ `Qbdi' 9\QY]Q^dc cX_e\T bUSUYfU dXU S_cdc dXUi bUQc_^QR\i Y^SebbUT V_b dXYc QbRYdbQdY_^)

9\QY]Q^dcr S_cdc QbU bUQc_^QR\U Qc TUcSbYRUT RU\_g)

2' 3QHPRHSYX\ 3TXYX PS AOPX 3HXL 1WL ?LHXTSHIQL

2) MXU^ QccUccY^W dXU bUQc_^QR\U^Ucc _V S\QY]UT S_cdc' dbYRe^Q\c XQfU S_^cYTUbUT

VQSd_bc ceSX Qc dXU \U^WdX _V dXU `b_SUUTY^Wc' dXU f_\e]U _V dXU UfYTU^dYQbi bUS_bT' dXU

S_]`\UhYdi _V dXU TYc`edUT YcceUc' Q^T dXU Q]_e^d _V S_]`U^cQdY_^ bUaeUcdUT)3

3) 7``\iY^W dXUcU VQSd_bc' 9\QY]Q^dcr S_cdc \YcdUT Y^ TUdQY\ Y^ dXU dQR\U VebdXUb RU\_g

QbU bUQc_^QR\U) JXYc QbRYdbQdY_^ XQc RUU^ \_^W Q^T S_^dU^dY_ec) 9\QY]Q^dc ^_dYVYUT dXYc TYc`edU

d_ H_]Q^YQ UYWXd iUQbc QW_' Q^T ?9I?: bUWYcdUbUT dXYc SQcU RQS[ Y^ @e\i -+,0) IY^SU dXU^' dXU

`QbdYUc XQfU ceR]YddUT ./ `\UQTY^Wc d_dQ\Y^W _fUb .'.++ `QWUc d_WUdXUb gYdX /+ gYd^Ucc

cdQdU]U^dc' .0 Uh`Ubd bU`_bdc' Q^T ,, \UWQ\ _`Y^Y_^c) JXUcU ceR]YccY_^c XQfU Y^S\eTUT Q fQcd

Q]_e^d _V UfYTU^SU Y^S\eTY^W /'1/0 VQSdeQ\ UhXYRYdc d_dQ\Y^W -0/'+// `QWUc' `\ec ,,. U\USdb_^YS

fYTU_ Q^T 40 ;hSU\ VY\Uc) JXU JbYRe^Q\ Q\c_ XQc XU\T dXbUU XUQbY^Wc S_]`bYcY^W ,4 XUQbY^W TQic

Q^T XQc YcceUT .0 `b_SUTebQ\ _bTUbc) ?^ ce]' dXU SQcU bUS_bT Yc ]QccYfU' Q VQSd dXU `QbdYUc Q^T dXU

JbYRe^Q\ R_dX XQfU QS[^_g\UTWUT)

4) JXU TYc`edU Y^ dXYc SQcU Yc _fUb H_]Q^YQrc dQ[Y^W _V 9\QY]Q^dcr Fb_ZUSd HYWXdc Y^

cUfUbQ\ \QbWU ]Y^Y^W `b_ZUSdc) JXU TYc`edUT VQSdc c`Q^ ]e\dY`\U TUSQTUc Vb_] dXU ,44+c Q\\ dXU

gQi d_ dXU KD;I9E Y^cSbY`dY_^ Y^ @e\i -+-,) CQ^i _V dXU YcceUc QbU S_]`\Uh Q^T dUSX^YSQ\ Q^T

2 ADC v. Hungary %9B(,.3& l 0..)

3 See, e.g.' Hulley Enterprises Limited (Cyprus) v. Russian Federation' F97 9QcU D_) 77 --1' 7gQbT TQdUT
@e\i ,3' -+,/ %UhSUb`d _^ S_cdc& %oHulley v. Russiap& %9B(./,& ll ,321(,33-6 ConocoPhillips Petrozuata B.V., 
ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian Republic of Venezuela'
?9I?: 9QcU D_) 7H8*+2*.+' 7gQbT TQdUT CQb) 3' -+,4 %UhSUb`d _^ S_cdc& %oConocoPhillips v. Venezuelap&
%9B(./-& ll 43-' 4346 Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan' ?9I?: 9QcU D_)
7H8*,-*,' 7gQbT TQdUT @e\i ,-' -+,4 %UhSUb`d _^ S_cdc& %oTethyan Copper v. Pakistanp& %9B(./.& l ,30+6
Rusoro v. Venezuela %9B(,/4& l 32-6 Hochtief Aktiengesellschaft v. Argentine Republic' ?9I?: 9QcU D_)
7H8*+2*.,' :USYcY_^ _^ BYQRY\Ydi TQdUT :US) -4' -+,/ %HB(30& l ..,)



(.(

QbU dXU ceRZUSd _V \U^WdXi Uh`Ubd bU`_bdc Q^T _`Y^Y_^c) 9\QY]Q^dc Q\c_ QbU dg_ cU`QbQdU ZebYTYSQ\

U^dYdYUc gYdX cU`QbQdU S\QY]c ceRZUSd d_ cU`QbQdU TUVU^cUc UQSX e^TUb Q TYVVUbU^d dbUQdi)

,+) JXU cdQ[Uc Q\c_ QbU XYWX) ?d Yc e^TYc`edUT dXQd 9\QY]Q^dc Y^fUcdUT Xe^TbUTc _V

]Y\\Y_^c _V T_\\Qbc d_ TUfU\_` dXU `b_ZUSdc) 9\QY]Q^dc bUaeUcd RY\\Y_^c _V T_\\Qbc Vb_] H_]Q^YQ d_

S_]`U^cQdU V_b dXU \_ccUc dXQd Yd SQecUT) <_b dXUcU bUQc_^c' dXU ceRcdQ^dYQ\ S_cdc Uh`U^TUT Ri dXU

9\QY]Q^dc d_ `bUcU^d dXUYb S\QY]c Y^ dXYc QbRYdbQdY_^ bYW_b_ec\i Q^T d_ bUc`_^T d_ dXU ]Q^i

QbWe]U^dc HUc`_^TU^d Q^T Ydc Uh`Ubdc bQYcUT QbU bUQc_^QR\U)

,,) ?^ _dXUb \QbWU S_]`\Uh SQcUc \QcdY^W ]Q^i iUQbc' dbYRe^Q\c XQfU QgQbTUT

ceRcdQ^dYQ\ S_cdc d_ ceSSUccVe\ S\QY]Q^dc) <_b UhQ]`\U' Y^ Tethyan Copper v. Pakistan' Q\dX_eWX

dXU S\QY]Q^d TYT ^_d ceSSUUT _^ Ydc `b_fYcY_^Q\ ]UQcebUc bUaeUcd Q^T TYT ^_d bUSUYfU dXU Ve\\

Q]_e^d _V S_]`U^cQdY_^ Yd bUaeUcdUT' dXU S\QY]Q^d `bUfQY\UT _^ ZebYcTYSdY_^ Q^T \YQRY\Ydi Q^T

UcdQR\YcXUT dXQd Ydc `b_ZUSd bYWXdc XQT oceRcdQ^dYQ\ fQ\eU)p4 JXU dbYRe^Q\ dXUbUV_bU _bTUbUT

FQ[YcdQ^ d_ `Qi Q\\ dXU S\QY]Q^drc S_cdc d_dQ\Y^W KI: 1-'+/2'041)3.),+

,-) ?^ Hulley v. Russia' dXU S\QY]Q^dc bUaeUcdUT KI: 24'1-3'+00)01 Q^T

=8F ,'+11'/1-),+ Y^ VUUc Q^T Uh`U^cUc Q^T ;KH /'-/+'+++ `QYT d_ dXU F97),, JXU dbYRe^Q\

V_e^T dXQd R_dX `QbdYUc o\YdYWQdUT fYW_b_ec\ip Q^T dXQd Yd gQc oe^ceb`bYcY^Wp dXQd dXUYb S_cdc

ocX_e\T bUV\USd dXU fUbi S_^cYTUbQR\U g_b[ gXYSX UQSX FQbdi gQc bUaeYbUT d_ Uh`U^T Y^ _bTUb d_'

_^ dXU _^U XQ^T' `bUcc Ydc S\QY]c Q^T' _^ dXU _dXUb XQ^T' TUVU^T YdcU\V)p,- JXU dbYRe^Q\ Q\c_ V_e^T

dXQd Yd gQc o^_d ceb`bYcY^Wp dXQd dXU S\QY]Q^dcr S_cdc ocX_e\T RU XYWXUbp dXQ^ HeccYQrc S_cdc

ocY^SU dXUi R_bU dXU RebTU^ _V `b__Vp Q^T `b_TeSUT ]Q^i VQSd gYd^UccUc),. JXU dbYRe^Q\ VebdXUb

_RcUbfUT dXQd dXU S\QY]Q^dc ceSSUUTUT _^ ZebYcTYSdY_^ Q^T \YQRY\Ydi Q^T bUSUYfUT Q^ oY]]U^cUp

4 Tethyan Copper v. Pakistan %9B(./.& ll ,30-(,30.)

,+ Tethyan Copper v. Pakistan %9B(./.& ll ,3/4' ,300 %_bTUbY^W FQ[YcdQ^ d_ bUY]RebcU S\QY]Q^drc `Qi]U^dc d_
?9I?: _V KI: -'0..'-22)+3 Q^T Q\\ _V S\QY]Q^drc VUUc Q^T Uh`U^cUc d_dQ\Y^W KI: 04'//2'041)1+&)

,, Hulley v. Russia %9B(./,& ll ,3.+' ,304' ,32.)

,- Hulley v. Russia %9B(./,& ll ,33+(,33,6 id. l ,324 %TUcSbYRY^W dXU f_\e]Y^_ec UfYTU^dYQbi bUS_bT&)

,. Hulley v. Russia %9B(./,& l ,33-) See also, e.g.' Gemplus v. Mexico %9B(,01& l ,2(-0 %o?d Yc gU\\([^_g^
dXQd \UWQ\ S_cdc Y^SebbUT Ri bUc`_^TU^d(cdQdU `QbdYUc QbU eceQ\\i ]eSX \_gUb dXQ^ S_cdc Y^SebbUT Ri S\QY]Q^d(
`bYfQdU `QbdYUc' `Qbd\i RUSQecU Q S\QY]Q^d RUQbc Q WbUQdUb RebTU^ Y^ `bUcU^dY^W Q^T `b_fY^W Ydc SQcU' `Qbd\i
RUSQecU Q cdQdUrc RY\\Y^W `bQSdYSUc gYdX Ydc \UWQ\ bU`bUcU^dQdYfUc QbU TYVVUbU^d Q^T `Qbd\i' Qc XUbU' gXUbU dXUbU Yc
]_bU dXQ^ _^U S\QY]Q^d RbY^WY^W S\QY]c e^TUb ]_bU dXQ^ _^U dbUQdi)p&6 ADC v. Hungary %9B(,.3& l 0.06 Siag 
v. Egypt %9B(,+3& l 1-/)



(/(

TQ]QWUc QgQbT UfU^ dX_eWX dXU S\QY]Q^dcr Uh`Ubdc ogUbU _V \Y]YdUT QccYcdQ^SUp d_ TUdUb]Y^Y^W

TQ]QWUc),/ <_b dXQd bUQc_^ dXU Hulley dbYRe^Q\ _bTUbUT HeccYQ d_ `Qi Q\\ dXU S\QY]Q^dcr `Qi]U^dc

d_ dXU F97 d_dQ\Y^W ;KH /'-/+'+++ Q^T Q``b_hY]QdU\i 20# _V dXUYb VUUc Q^T Uh`U^cUc d_dQ\Y^W

KI: 1+ ]Y\\Y_^),0

,.) ?^ ConocoPhillips v. Venezuela' dXU S\QY]Q^dc bUaeUcdUT KI: 14'2.0'-/0)02 Y^

S_cdc),1 JXU dbYRe^Q\ _RcUbfUT dXQd Q\dX_eWX dXUcU S_cdc oQ``UQb XYWXp S_]`QbUT d_ _dXUb ?9I?:

SQcUc' Yd XQT o^_ bUQc_^ d_ Y^aeYbU QR_ed dXUYb ceRcdQ^SU Y^ \YWXd _V dXU \_^W TebQdY_^ _V dXYc

QbRYdbQ\ `b_SUUTY^W' dXU cYjU _V dXU bUS_bT Q^T dXU S_]`\UhYdi _V Q WbUQd ^e]RUb _V aeUcdY_^c

bQYcUT)p,2 JXU dbYRe^Q\ VebdXUb _RcUbfUT dXQd e^\Ucc dXUbU Yc Q^ QRecU _V `b_SUcc' RQT VQYdX' _b

XQbQccY^W \YdYWQdY_^' dbYRe^Q\c cX_e\T ^_d cUS_^T(WeUcc Q `Qbdirc cdbQdUWYS TUSYcY_^ d_ Y^Seb S_cdc

dXQd dXUi TUU]UT ^USUccQbi d_ `bUcU^d dXUYb SQcU5

JXU JbYRe^Q\ T_Uc ^_d `ed `QbdYSe\Qb gUYWXd _^ dXU ]Q^^Ub Y^ gXYSX dXU
FQbdYUc XQfU S_^TeSdUT dXU SQcU' [UU`Y^W Y^ ]Y^T dXU S_]`\UhYdi _V dXU
SQcU' dXU U^_b]_ec cYjU _V dXU UfYTU^dYQbi T_Se]U^dQdY_^ Q^T dXU
`b_V_e^T Q^Q\icUc `b_fYTUT Ri dXU US_^_]YS Q^T dUSX^YSQ\ Uh`Ubdc) ;QSX
FQbdi Yc Qd \YRUbdi Y^ dXU SX_YSU _V Ydc cdbQdUWi Y^ dXU \YdYWQdY_^ Q^T dXU gQi
Yd S_^cYTUbc dXU ]_cd Q``b_`bYQdU d_ QccU]R\U Q^T `bUcU^d Ydc UfYTU^SU)
IeSX SX_YSU _V ]UdX_T_\_Wi cX_e\T ^_d RUS_]U Q VQSd_b _V ZeTW]U^d Ri
dXU JbYRe^Q\ ) ) ) e^\Ucc Q `QbdYSe\Qb RUXQfY_b TebY^W dbYQ\ cX_gc cYW^c _V
QRecU _V `b_SUcc' RQT VQYdX _b bUV\USdc XQbQccY^W \YdYWQdY_^) ) ) ),3

,/) JXU ConocoPhillips dbYRe^Q\ QSS_bTY^W\i QgQbTUT S_cdc d_ dXU S\QY]Q^d Qc dXU

`bUfQY\Y^W `Qbdi Y^ dXU QbRYdbQdY_^) JXU dbYRe^Q\ ^_dUT' X_gUfUb' dXQd Yd bUZUSdUT dXU S\QY]Q^dcr

,/ Hulley v. Russia %9B(./,& ll ,33/(,330)

,0 Hulley v. Russia %9B(./,& ll ,314' ,332)

,1 ConocoPhillips v. Venezuela %9B(./-& l 411)

,2 ConocoPhillips v. Venezuela %9B(./-& l 43-)

,3 ConocoPhillips v. Venezuela %9B(./-& ll 434' 441) See also ADC v. Hungary %9B(,.3& l 0./ %oD_b cX_e\T
dXU JbYRe^Q\ ^UW\USd d_ S_^cYTUb dXU bUQ\Ydi dXQd \UWQ\ RY\\c QbU eceQ\\i VYbcd ceR]YddUT d_ RecY^Ucc]U^) JXU
`bQW]QdYS VQSd dXQd Q RecY^Ucc]Q^ XQc QWbUUT d_ `Qi Q RY\\' ^_d [^_gY^W gXUdXUb _b ^_d dXU JbYRe^Q\ g_e\T
bUY]RebcU dXU Uh`U^cUc' Yc Q cdb_^W Y^TYSQdY_^ dXQd dXU Q]_e^d RY\\UT gQc S_^cYTUbUT bUQc_^QR\U Ri Q bUQc_^QR\U
]Q^ c`U^TY^W XYc _g^ ]_^Ui' _b dXU ]_^Ui _V dXU S_b`_bQdY_^ XU cUbfUc) JXQd Yc Q S\QccYS dUcd _V
bUQc_^QR\U^Ucc)p&6 Gemplus v. Mexico %9B(,01& ll ,2(-0n,2(-1 %oJXU JbYRe^Q\ Q\c_ XUbU RUQbc ]eSX Y^ ]Y^T
dXU `_Y^d ]QTU Y^ dXU ADC Q^T Sylvania QgQbTc m Qc d_ dXU q`bQW]QdYS VQSdr dXQd dXU 9\QY]Q^dcr \UWQ\ RY\\c XQT
VYbcd d_ RU `bUcU^dUT d_ Q^T `QYT Ri dXU 9\QY]Q^dc Qd Q dY]U gXU^ dXU 9\QY]Q^dc S_e\T ^_d [^_g gXUdXUb _b ^_d
dXU JbYRe^Q\ g_e\T bUY]RebcU dXU 9\QY]Q^dc) ?^ dXYc SQcU' dXU JbYRe^Q\ cUUc ^_ W__T bUQc_^ d_ cUS_^T(WeUcc'
gYdX dXU QTfQ^dQWU _V XY^TcYWXd' dXU 9\QY]Q^dcr Q]_e^d _V S_cdcm)p&)



(0(

oQ^SY\\Qbip dQh S\QY] _V ^UQb\i KI: ,+ RY\\Y_^ TeU d_ Q \QS[ _V ZebYcTYSdY_^ Q^T dXQd Yd QgQbTUT

Q``b_hY]QdU\i /+# _V dXU S\QY]Q^dcr o]QY^ S\QY]p V_b Q``b_hY]QdU\i KI: -, RY\\Y_^),4 JXU

dbYRe^Q\ dXUbUV_bU UhS\eTUT `Qbd _V dXU S\QY]Q^dcr S_cdc V_b dXU dQh S\QY] Q^T QgQbTUT /+# _V dXU

bUcd _V dXUYb S_cdc Y^ Q d_dQ\ Q]_e^d _V KI: -+'/1,'+++)-+

,0) ?^ dXYc SQcU' dXUbU SQ^ RU ^_ aeUcdY_^ dXQd 9\QY]Q^dc `bUcU^dUT dXUYb S\QY]c

fYW_b_ec\i Q^T Y^ W__T VQYdX dXec ZecdYViY^W Q^ QgQbT _V dXUYb S_cdc Qc Y^SebbUT)

,1) C_bU_fUb' Q ^e]RUb _V QTTYdY_^Q\ VQSd_bc Qd YcceU Y^ dXYc SQcU QWWbQfQdUT

9\QY]Q^dcr S_cdc' gXYSX \Y[UgYcU cX_e\T RU dQ[U^ Y^d_ QSS_e^d gXU^ QccUccY^W dXU bUQc_^QR\U^Ucc

_V 9\QY]Q^dcr S\QY] Y^ dXYc bUc`USd' Qc V_\\_gc)

Q& 7SSUcc d_ 9\QccYVYUT Q^T 9_^VYTU^dYQ\ :_Se]U^dc5 CQ^i S_bU T_Se]U^dc Y^ dXYc

SQcU' Y^S\eTY^W dXU BYSU^cU' dUSX^YSQ\ cdeTYUc' Q^T bU`_bdc' QbU dXU IdQdUrc `b_`Ubdi

Q^T gUbU cdbYSd\i S\QccYVYUT e^TUb H_]Q^YQ^ \Qg) 9\QY]Q^dc dXUbUV_bU S_e\T ^_d

QSSUcc dXUcU T_Se]U^dc V_b dXYc QbRYdbQdY_^ gYdX_ed dXU IdQdUrc S_^cU^d) 9\QY]Q^dc

bQYcUT dXYc YcceU bU`UQdUT\i Y^S\eTY^W Y^ dXUYb HUaeUcd V_b 7bRYdbQdY_^ Q^T TYbUSd\i

gYdX HUc`_^TU^d' Red HUc`_^TU^d TUS\Y^UT d_ S__`UbQdU)-, E^\i QVdUb gQYdY^W

Q\]_cd Q Ve\\ iUQb' Y^ @e^U -+,1 9\QY]Q^dc XQT d_ bUaeUcd dXQd dXU JbYRe^Q\ _bTUb

`b_fYcY_^Q\ ]UQcebUc d_ TYbUSd HUc`_^TU^d d_ `Ub]Yd QSSUcc d_ dXU S\QccYVYUT Q^T

S_^VYTU^dYQ\ T_Se]U^dc Qcc_SYQdUT gYdX HC=9rc ]Y^Y^W \YSU^cUc) HUc`_^TU^d

TYT ^_d U^WQWU gYdX 9\QY]Q^dcr bUaeUcdc e^dY\ QVdUb 9\QY]Q^dc c_eWXd `b_fYcY_^Q\

]UQcebUc' UfU^ dXU^ _``_cY^W 9\QY]Q^dcr bUaeUcdc Q^T ]QY^dQY^Y^W dXQd Yd

bUaeYbUT ]_bU dXQ^ cYh ]_^dXc ]UbU\i d_ ]Q[U Q TUSYcY_^ QR_ed gXUdXUb Yd g_e\T

`Ub]Yd QSSUcc d_ dXUcU UccU^dYQ\ T_Se]U^dc)-- ;fU^ Qc \QdU Qc dXU XUQbY^W

S_^fU^UT Ri dXU JbYRe^Q\' HUc`_^TU^d XQT ^_d dQ[U^ cdU`c d_ `Ub]Yd QSSUcc d_ Q

,4 ConocoPhillips v. Venezuela %9B(./-& ll ,++-(,++/)

-+ ConocoPhillips v. Venezuela %9B(./-& l ,++/ %VY^TY^W dXQd dXU `QbdYUc `bY]QbY\i QTTbUccUT dXU ]UbYdc _V dXU
]QY^ S\QY] oQ^T Ydc ^e]Ub_ec VQSdeQ\ Q^T \UWQ\ U\U]U^dc' Y^TU`U^TU^d\i Vb_] dXU Q]_e^d _V TQ]QWUc'p Q^T
dXQd dXU S\QY]Q^d o_fUbgXU\]Y^W\ip `bUfQY\UT _^ dX_cU YcceUc&)

-, See HUaeUcd V_b 7bRYdbQdY_^ ll 1-(1.6 9\QY]Q^dcr <Ybcd Fb_fYcY_^Q\ CUQcebUc HUaeUcd ll .' ,,(,-6
9\QY]Q^dcr HU`\i _^ <Ybcd Fb_fYcY_^Q\ CUQcebUc HUaeUcd ll -(.' 2' ,4(-/' 2-(2/)

-- 9\QY]Q^dcr HU`\i _^ <Ybcd Fb_fYcY_^Q\ CUQcebUc HUaeUcd ll .(/' 2' --(-2' 2-(2/)



(1(

WbUQd ^e]RUb _V T_Se]U^dc Q^T bUVecUT d_ `b_fYTU Q^i QccebQ^SU dXQd Yd g_e\T T_

c_)-. MXY\U HUc`_^TU^d UfU^deQ\\i TYT `b_fYTU QSSUcc d_ dXU T_Se]U^dc Qd YcceU

V_b `eb`_cUc _V dXYc QbRYdbQdY_^' Yd TYT c_ _^\i QVdUb 9\QY]Q^dc Y^SebbUT Q\\ dXU S_cdc

Qcc_SYQdUT gYdX dg_ b_e^Tc _V RbYUVY^W Q^T Q^ _bQ\ XUQbY^W _^ dXYc YcceU)-/

R& L7J HUQccUcc]U^d5 I__^ QVdUb dXYc QbRYdbQdY_^ RUWQ^' Y^ UQb\i -+,1' HUc`_^TU^d

^_dYVYUT HC=9 _V Q\\UWUT L7J \YQRY\YdYUc' Q\dUbY^W dXU ]Q^^Ub Uh`U^cUc

Qcc_SYQdUT gYdX dXU Fb_ZUSd XQT RUU^ dbUQdUT Y^ ^_ \Ucc dXQ^ ,3 UQb\YUb QeTYdc

-0 ?^ bUc`_^cU' 9\QY]Q^dc ]QTU Q cUS_^T `b_fYcY_^Q\ ]UQcebUc bUaeUcd'

\UQTY^W d_ dg_ b_e^Tc _V RbYUVY^W' `bUcU^dQdY_^ _V dUcdY]_^i Q^T T_Se]U^dQbi

UfYTU^SU' Q^T Q^ _bQ\ XUQbY^W) Jg_ TQic RUV_bU dXU XUQbY^W' HUc`_^TU^drc S_ebdc

aeQcXUT dXU L7J QccUcc]U^d' Red dXYc gQc QVdUb 9\QY]Q^dc XQT Y^SebbUT

ceRcdQ^dYQ\ S_cdc cUU[Y^W d_ `bUfU^d Q ]QdUbYQ\ QWWbQfQdY_^ _V dXU TYc`edU)-1

S& Fb_dUSdY^W HC=9 MYd^UccUc Vb_] HUdQ\YQdY_^5 ?]]UTYQdU\i QVdUb dXU IdQdU

`_\YdYSQ\\i bU`eTYQdUT dXU Fb_ZUSd' Y^ D_fU]RUb -+,. H_]Q^YQ S_]]U^SUT Q

SbY]Y^Q\ Y^fUcdYWQdY_^ _V HC=9)-2 BUcc dXQ^ dXbUU ]_^dXc QVdUb 9\QY]Q^dc

ceR]YddUT dXUYb HUaeUcd V_b 7bRYdbQdY_^' H_]Q^YQ \Qe^SXUT Q cgUU`Y^W oQ^dY(

VbQeTp Y^fUcdYWQdY_^)-3 H_]Q^YQ^ QedX_bYdYUc ]QTU UhdbQ_bTY^Qbi Q^T _``bUccYfU

TU]Q^Tc V_b dU^c _V dX_ecQ^Tc _V `QWUc _V T_Se]U^dc Q^T Y^V_b]QdY_^' gYdX_ed

cdQdY^W Q^i `eb`_cU _b ZecdYVYSQdY_^

-. See Jb)%IU`d) -.' -+,1&,3,5,.(,3-54 %H(E`U^Y^W& %HUc`_^TU^d S_^VYb]Y^W dXQd odXUbU QbU ,24 T_Se]U^dc
dXQd XQfU ^_d RUU^ TUS\QccYVYUT iUdp&6 ,4+5,0(,4.5. %HUc`_^TU^d ^_dY^W dXQd Yd S_e\T ^_d e^TUbdQ[U dXQd dXU
T_Se]U^dc g_e\T RU TUS\QccYVYUT&) See also BUddUb Vb_] 9\QY]Q^dc d_ JbYRe^Q\ TQdUT IU`d) --' -+,1)

-/ See, e.g.' Jb)%IU`d) -.' -+,1&-/253(-/35,. %9\(9\_cY^W& %TUcSbYRY^W HUc`_^TU^drc \QS[ _V S__`UbQdY_^&)

-0 6 9\QY]Q^dcr IUS_^T Fb_fYcY_^Q\ CUQcebUc HUaeUcd ll 3' ,1(..' /2(0+)

-1 Jb)%IU`d) -.' -+,1&,-15.(,-35,, %9\(E`U^Y^W& %Uh`\QY^Y^W dXQd o9\QY]Q^dc \UQb^UT Vb_] HUc`_^TU^drc U(
]QY\ iUcdUbTQi QVdUb^__^ dXQd m _^ IU`dU]RUb -,cd m dXU L7J 7ccUcc]U^d gQc aeQcXUTp&) See also 
CU]_bYQ\ ll 02-' 0236 HU`\i ll -4+(-4.)

-2 HU`\i l -4+)

-3 CU]_bYQ\ ll 01.(01/' 003(01-6 HU`\i l -4+)



(2(

-4 9\QY]Q^dc

bQYcUT dXUcU VUQbc bU`UQdUT\i' ^_d _^\i Y^ dXUYb cUS_^T `b_fYcY_^Q\ ]UQcebUc

bUaeUcd' Red Q\c_ Y^ dXUYb bUaeUcd d_ bUTQSd cU^cYdYfU gYd^Ucc dUcdY]_^i Vb_] dXU

ceR]YccY_^c) JXU JbYRe^Q\ WbQ^dUT dXQd bUaeUcd _fUb HUc`_^TU^drc _RZUSdY_^c'

Q^T bUZUSdUT HUc`_^TU^drc Si^YSQ\ bUaeUcd d_ bUS\QccYVi `Qbdc _V 9\QY]Q^dcr

gYd^Ucc cdQdU]U^dc Q^T Uh`Ubd bU`_bdc Qc ^_d S_^VYTU^dYQ\).+

T& :_Se]U^d Fb_TeSdY_^5 9\QY]Q^dc `b_TeSUT _fUb /0'+++ `QWUc _V T_Se]U^dc d_

HUc`_^TU^d' bUc`_^TY^W Y^ W__T VQYdX Qd WbUQd RebTU^ Q^T S_cd d_ HUc`_^TU^drc

T_Se]U^d bUaeUcdc' Y^S\eTY^W Qc TYbUSdUT Ri dXU JbYRe^Q\)

U& HUc`_^TU^drc 7TTYdY_^Q\ @ebYcTYSdY_^Q\ ERZUSdY_^5 7VdUb Ydc 9_e^dUb(CU]_bYQ\'

HUc`_^TU^d Y^db_TeSUT Q ^Ug ZebYcTYSdY_^Q\ _RZUSdY_^ RQcUT _^ dXU Achmea 

TUSYcY_^' bUce\dY^W Y^ ]e\dY`\U QTTYdY_^Q\ cU`QbQdU gbYddU^ ceR]YccY_^c)

V& HUc`_^TU^drc 7RecYfU HUZ_Y^TUb5 H_]Q^YQ gYdXXU\T dXU fQcd ]QZ_bYdi _V Ydc

UfYTU^SU e^dY\ Ydc HUZ_Y^TUb Y^ Q^ QRecYfU `\UQTY^W dQSdYS Y^dU^TUT d_ `bUfU^d

9\QY]Q^dc Vb_] QTTbUccY^W Ydc SQcU) JXec' gXY\U dXU 9_e^dUb(CU]_bYQ\ Y^S\eTUT

_^\i dg_ cX_bd gYd^Ucc cdQdU]U^dc d_dQ\Y^W -. `QWUc' HUc`_^TU^d \_QTUT Ydc

HUZ_Y^TUb gYdX ,. gYd^Ucc cdQdU]U^dc d_dQ\Y^W ... `QWUc n Y^S\eTY^W Vb_] V_b]Ub

FbY]U CY^YcdUb F_^dQ gX_ bUVecUT d_ Q``UQb V_b Sb_cc(UhQ]Y^QdY_^ n Q^T gYdX

\U^WdXi bU`_bdc Q^T _`Y^Y_^c Vb_] cUfU^ ^Ug Uh`Ubdc) 9\QY]Q^dc dXUbUV_bU XQT d_

bUaeUcd \UQfU d_ QTTbUcc HUc`_^TU^drc ^Ug UfYTU^SU Qd dXU XUQbY^W Q^T dXb_eWX

bUReddQ\ T_Se]U^dc)., JXU JbYRe^Q\ WbQ^dUT dXQd bUaeUcd).-

-4 9\QY]Q^dcr IUS_^T Fb_fYcY_^Q\ CUQcebUc HUaeUcd ll ./(//6 HU`\i l -4+) JXU
SbY]Y^Q\ Q^T oQ^dY(VbQeTp Y^fUcdYWQdY_^c bU]QY^ `U^TY^W gYdX ^_ VY^TY^Wc ]QTU Q\\ dXUcU iUQbc \QdUb' gXYSX
S_^VYb]c dXQd dXUYb c_\U `eb`_cU gQc d_ dQb^YcX HC=9rc bU`edQdY_^ Q^T d_ `e^YcX 9\QY]Q^dc V_b dXYc QbRYdbQdY_^)

.+ Fb_SUTebQ\ EbTUb D_) ,, TQdUT @e^U ,/' -+,3 ll .3(04' 11(20' 31' ,+2%,&(%-&)

., 9\QY]Q^dcr 7``\YSQdY_^ TQdUT @e\i ,4' -+,46 BUddUb Vb_] 9\QY]Q^dc d_ JbYRe^Q\ TQdUT 7eW) -+' -+,4)

.- Fb_SUTebQ\ EbTUb D_) -. TQdUT IU`d) 1' -+,4) See also BUddUb Vb_] JbYRe^Q\ d_ FQbdYUc TQdUT D_f) -,' -+,4
%bUSQ\\Y^W dXQd dXU bUReddQ\ `b_SUTebU oQb_cU Vb_] HUc`_^TU^drc VY\Y^W _V Ydc IdQdU]U^d _V HUZ_Y^TUb' gXYSX gQc
Uc`USYQ\\i S_]`bUXU^cYfU Y^ S_]`QbYc_^ d_ Ydc `bUfY_ec ceR]YccY_^p&)



(3(

W& HUc`_^TU^drc HUaeUcd d_ 8YVebSQdU dXU >UQbY^W5 7VdUb XQfY^W ]QTU dXU dQSdYSQ\

TUSYcY_^ d_ `bUcU^d dXU ]QZ_bYdi _V Ydc UfYTU^SU gYdX Ydc HUZ_Y^TUb' HUc`_^TU^d

dXU^ gQYdUT e^dY\ cX_bd\i RUV_bU dXU :USU]RUb -+,4 XUQbY^W d_ bUaeUcd d_ QTT Q

dXYbT XUQbY^W gUU[ d_ dXU `b_SUTebQ\ SQ\U^TQb).. JXUcU \QdU TUfU\_`]U^dc bUce\dUT

Y^ Q cU`QbQdU XUQbY^W dXQd S_e\T ^_d RU cSXUTe\UT e^dY\ \QdU IU`dU]RUb Q^T UQb\i

ESd_RUb -+-+' dXec `b_\_^WY^W dXU `b_SUUTY^Wc Ri ^UQb\i Q iUQb Q^T Y^ Q^i UfU^d

]QdUbYQ\\i QTTY^W d_ dXU cS_`U _V SQcU `bUcU^dQdY_^ V_b dXU `QbdYUc)

X& HUc`_^TU^drc oHUReddQ\p ;h`Ubd HU`_bdc5 :ebY^W dXU cUS_^T bUReddQ\ `XQcU

RUdgUU^ dXU -+,4 Q^T -+-+ XUQbY^Wc' HUc`_^TU^d Y^db_TeSUT Uh`Ubd bU`_bdc Vb_]

^Ug Uh`Ubdc _^ ^Ug d_`YSc' Y^S\eTY^W :b) 8bQTirc bU`_bd _^ DUg]_^drc W_\T

fQ\eQdY_^ ]UdX_T_\_WYUc Q^T Cb) CSB_eWX\Y^rc bU`_bd _^ R\QcdY^W) 9\QY]Q^dc

XQT d_ QTTbUcc dXUcU ^Ug bU`_bdc dXb_eWX Sb_cc(UhQ]Y^QdY_^ Q^T QbWe]U^d)./

Y& HUc`_^TU^drc HUQSdYfQdUT KD;I9E 7``\YSQdY_^5 MYdXY^ gUU[c _V bU`bUcU^dY^W

Qd dXU -+,4 XUQbY^W dXQd Ydc Q``\YSQdY_^ d_ KD;I9E gQc o^_ \_^WUb ceR]YddUT'p.0

Y^ @Q^eQbi -+-+ H_]Q^YQ bUQSdYfQdUT Ydc Q``\YSQdY_^) KD;I9E WbQ^dUT dXU

Q``\YSQdY_^ Y^ -+-,) JXYc TUfU\_`]U^d \UT d_ VebdXUb ceR]YccY_^c' Y^S\eTY^W Y^

bUc`_^cU d_ JbYRe^Q\ aeUcdY_^c _^ dXU YcceU).1

Z& D_^(:Yc`edY^W FQbdYUc Q^T JbQ^c`QbU^Si5 9\QY]Q^dc XQT d_ bUc`_^T d_ dXbUU

cU`QbQdU ^_^(TYc`edY^W `Qbdi ceR]YccY_^c Y^ -+,3' -+,4' Q^T -+-- Q^T XQT d_

Uh`U^T S_^cYTUbQR\U dY]U QTTbUccY^W bUTQSdY_^c d_ ceR]YccY_^c R_dX d_ S_]`\i

gYdX dXU dbQ^c`QbU^Si `b_fYcY_^c _V dXU 9Q^QTQ 8?J Q^T d_ `b_dUSd dXU HC=9

gYd^UccUc)

.. BUddUb Vb_] 9\QY]Q^dc d_ JbYRe^Q\ TQdUT IU`d) .+' -+,4)

./ Jb)%ESd) -' -+-+& ,+-.5,1(,+2-5-+ %8bQTi 9b_cc&6 Jb)%IU`d) -3' -+-+&,.353(,//5,3 %9(E`U^Y^W&6
9\QY]Q^dcr F_cd(XUQbY^W 8bYUV ll .24(.346 9\QY]Q^dcr IUS_^T F_cd(XUQbY^W 8bYUV ll -+-(-,/)

.0 Jb)%:US) .' -+,4&0005,4(00352 %H(E`U^Y^W&)

.1 BUddUbc Vb_] 9\QY]Q^dc d_ JbYRe^Q\ TQdUT 7eW) 0 Q^T IU`d) 2' -+-,6 9\QY]Q^dcr IeR]YccY_^ _^ DUg
;fYTU^SU TQdUT ESd) -4' -+-,6 BUddUb Vb_] 9\QY]Q^dc d_ JbYRe^Q\ TQdUT :US) ,.' -+-,6 9\QY]Q^dcr HUc`_^cU d_
JbYRe^Q\rc GeUcdY_^c HUWQbTY^W F_cd(-+,. ;fU^dc TQdUT @e^U ,/' -+--)



(4(

,2) 8UQbY^W dXUcU S_^cYTUbQdY_^c Y^ ]Y^T' 9\QY]Q^dc aeQ^dYVi dXUYb S_cdc RU\_g)
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Q^ _``_bde^Ydi d_ e`TQdU dXUYb cdQdU]U^dc _V S_cdc gXU^ Q\\ ceR]YccY_^c' Y^S\eTY^W dXUcU S_cdc ceR]YccY_^c' QbU
S_]`\UdUT) 9_cdc Y^SebbUT Y^ _dXUb SebbU^SYUc gUbU S_^fUbdUT d_ KI: Qd dXU Y^f_YSU TQdU UhSXQ^WU bQdU)

.3 ?^S\eTUc `b_VUccY_^Q\ VUUc _V Fb_VUcc_bc 9_b^U\Ye 8kbcQ^' BeSYQ^ CYXQY' EfYTYe F_TQbe' Q^T ?_Q^ ISXYQe)

.4 ?^S\eTUc `b_VUccY_^Q\ VUUc _V H_RUbd 8_edY\YUb' 8Qbbi 9__`Ub' FQdbYS[ 9_bcUb' Fb_V) MYd_\T >U^Ycj' 9XQb\Uc
@UQ^^Uc' :QfYT @U^^Y^Wc' :b) 9XbYcdYQ^ Ae^jU' @_X^ BQ]RUbd' IHA 9_^ce\dY^W' Q^T Fb_V) :Yb[ fQ^ Oi\)

/+ ?^S\eTUc `b_VUccY_^Q\ VUUc _V 9_]`Qcc BUhUS_^ Q^T 8Ub[U\Ui HUcUQbSX =b_e` %IQ^dYQW_ :U\\U`YQ^U ]_fUT
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