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I1.

Procedural Background

On 9 September 2022, the Parties filed their respective Post Hearing Briefs (“PHBs”). On
15 September 2022, the Respondent informed the Tribunal that it had uploaded its
pleadings as well as the supporting legal authorities to ICSID’s file sharing platform
established for this case, pursuant to Section 15.2 of Procedural Order No. 1 (“PO1”).

On 16 September 2022, the Claimants sent an email to the Tribunal objecting to the
Respondent’s submission of 17 new legal authorities (RL-222 through RL-238) together
with its PHB. In Claimants’ view, Section 24.1 of PO1 makes clear that no new legal
authorities are to be submitted with the PHBs; and Section 18.1 of PO1 defines
“documentary evidence” to include “exhibits and legal authorities”. Should the Tribunal
deem that the new legal authorities are relevant, the Claimants requested that they be given
an opportunity to submit additional legal authorities in response.

On the same date, the Respondent objected to the Claimants’ interpretation of Section 18.1
of PO1. In particular, the Respondent argued that Section 18.1 of PO1 (which refers to
Section 24.1 of PO1) only refers to “factual exhibits”, which must be filed with the main
pleadings, not “legal authorities”. Moreover, the Respondent argued that the new legal
authorities submitted with the PHBs were filed to respond to the Tribunal’s questions to
the Parties which concerned new legal issues that had not been dealt with by the Parties
throughout these proceedings. Finally, the Respondent alleged that the Claimants have also
cited to new legal authorities in their PHBs (footnotes 328-329),! the only difference being
that they chose not to submit those authorities to the record. The Respondent confirmed
that they would not dispute the submission of those new legal authorities to the record.

The Tribunal’s Analysis

Given that both Parties have referred in their PHBs to legal authorities that were not in the
record of this arbitration, the Tribunal is minded to give both Parties the opportunity to
comment on the new legal authorities relied upon by the other Party.> The Parties may
submit additional responsive legal authorities together with their submissions, which shall
not exceed 10 pages. The deadline for the Parties’ submission is 27 September 2022.

The Tribunal expects that this will be the Parties’ final submissions on this issue. Neither
Party shall be permitted to submit additional evidence to the record, except in exceptional
circumstances with leave from the Tribunal pursuant to Section 18.3 of POL1.

! The Claimants cite the following two legal authorities which do not have an exhibit number and do not appear to
form part of the record of this case: LMC v. Mexico, ICSID Case No. ARB(AF)/15/2, Award (Sept. 20, 2021) and
Hydro and others v. Albania, ICSID Case No. ARB/15/28, Award (Apr. 24, 2019).

2 All legal authorities relied on by the Parties must be submitted to the record and numbered consecutively throughout
these proceedings in accordance with Section 18.5 of PO1.
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I11. Order

6. On the basis of the foregoing considerations, the Tribunal invites both Parties to comment
on the new legal authorities submitted by or referred to by the other Party in their PHBs.
Any such comments shall not exceed 10 pages and shall be submitted by 27 September
2022.

On behalf of the Tribunal,

[Signed]

Professor Diego P. Fernandez Arroyo
President of the Tribunal

Date: 20 September 2022

Seat of the arbitration: Toronto, Canada
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