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I OVERVIEW

. The Claimants' seek a total award of compensation of about USD 4.7 billion plus
compound interest at the one-month U.S. Treasury rate from 30 September 20137 based on
several alleged violations of their rights in respect of investments in Korea made between
1998 and 2003 under:

(a) the Agreement Between the Republic of Korea and the Belgium-Luxembourg
Economie Union on the Encouragement and Reciprocal Protection of Invesiments,
signed on 20 December 1974, entered into force 3 Seplember 1976 (the “1976
BIT™);* and

() the Agreement Between the Govermment of the Republic of Korea and the
Belgium-Luxembourg Economic Union for the Reciprocal Promotion and
Protection of Investments, entered into force 27 March 2011 (the “2011 BIT™),*

The alleged misconduct by the Respondent, the Republic of Korea, and its various
(rovernmenl agencies continued, the Claimants say, between 2005 and 2012,

2. The Claimants also invoke alleged breaches of the Convention between the Republic of
Korea and the Kingdom of Belgium for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Taxes on Income, signed 29 August 1977 and
entered into force on 19 September 1979 (the “Korea-Belgium Tax Treaty” or “Tax

' LSF-KEB Holdings SCA, LSF SLF Holdings SCA, HL Holdings SCA, Kukdong Holdings 1 SCA, Kukdong
Holdings 11 SCA, Star Holdings SCA, Lone Star Capital Management SPRL, and Lone Star Capital Investments
Sl (collectively, the “Claimants™).

! Claimants’ Reply on Jurisdiction and Merits, | October 2014 (“Reply™), para. 1591.

¥ Exhibit RA-001, Agreement Between the Republic of Korea, on the One Hand, and the Belgo-Luxemburg Economic
Union, on the Other Hand, on the Encouragement and Reciprocal Protection of Investrments, entered into force 3
September 1976 (1976 BIT™).

* Exhibit C-001, Agreement Between the Govermment of the Republic of Korea and the Belgium-Luxembourg

Econgmic Union for the Reciprocal Promotion and Protection of Investments, entered into forge 27 March 2011
(2011 BIT™).
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Treaty™),? as violations of the 2011 BIT. The Claimants litigated the tax cases in Korea's
courts. That litigation continued after 2012,

3. At the threshold of the case stand the Respondent’s jurisdictional objections which, as will
be explained, are 1o a considerable extent (but not entirely) justified.

4, The first named Claimant, LSF-KEB Holdings SCA (“LSF-KEB”), is a Belgian
corporation that made a major investment in 2003 to acquire a controlling interest in
Korea's third largest commercial bank (and sixth largest bank overall), the Korean
Exchange Bank (“KEB”). Other Claimants, incorporated in Belgium (except for Lone Star
Capital Investments S.4.r.]., which is incorporated in Luxembourg) acquired investments

in real estate and construction from 1998 onwards.

5. All of the Claimants are affiliated with a Texas investment fund, sometimes collectively
referred to as “Lone Star™® (except where differentiation becomes necessary with respect
to various claims including wrongful taxation).

b. While Lone Star does not accept the pejorative title of an “Eat and Run” investor, as termed
by the Respondent, Lone Star makes no secret of its global investment policy of buying
low and selling high as soon as reasonably practicable. It is not a long-term investor.’
When it purchased KEB shares in 2003 as a “stressed™ asset of the Korean State, it agreed
to a two-year lock up, not more. It looked to the protection of the investment treaty to
facilitate its exil from Korea with the proceeds of its investment without, in its words, being
“harassed™ by the Korean regulatory and tax authorities. The Claimants state that al the
time they purchased the KEB shares in 2003, it was a risky invesiment that other investors
were not prepared to make. Shortly after the Claimants purchased a controlling share in
KER, they also acquired KEB's credit card company, KEB Credit Services ("KEBCS™).

* Exhibit CA-264, Convention Between the Republic of Korea and the Eingdom of Belgium for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Hespect to Taxes on Income, entered into force
19 September 1970 (" Korea-Belgiom Tax Treaty™); Rephy, paras. B93-897.

" Hudson Advisors, LLC s a Texas-based limited liabality company that is related to Lone Star; references to Hudson
Advisors, LL.C subsidiaries or afTiliates are found in this text, such as entities called HudCo or Hudson Advisors Korea
("HAK™)

7 Exhibit CWE-002, Witness Statement of [ 14 ocober 2003, ¢ First Witness

Stabem ent”), paras. 2, 5.
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The public market acquisition closed in late 2003. Years later, on 6 October 2011,
LSF-KEB and its Lone Star appointed director, Mr.- were convicted of stock
manipulation in connection with the acquisition of KEBCS that was considered a “serious

financial crime™ under Korea's Banking Act.®

7. The shares of KEB, the largest of the Lone Star investments, are traded on the open market
in Korea. The base share price is thus easily ascertainable. However, Lone Star’s majority
sharcholding was worth much more because it carried control of the bank. At i1ssue in one
branch of this arbitration is LSF-KEBs loss of a significant part (UUSD 433 million) of this
control premium by reason, they say, of the wrongful conduct of Korea's financial

regulator, the Financial Services Commission (the “FSC™).°

8. The FSC harassment and misconduct began, the Claimants contend, at least by 2007, when
LSF-KEB agreed to sell its controlling interest in KEB to the Hong Kong Shanghai
Banking Corporation (“HSBC™). The Claimanis calculate that the HSBC sale (the “HSBC
Offer Case™) would have resulted in a profit of about USD 4 billion." There was no

* Exhibit CA-098, Republic of Korea, Banking Aot (Law No. 8,905, partially amended 15 March 2008) (“ Banking
Aef).

* Under the Share Purchase Agreement with HSBC, Lone Star was (o receive USD 6 billion for its shares; it finally
s0ld the shares 10 Hana at USD 4.3 billion subsequently reduced (because, the Claimants say, of FEC misconduct) to
UISD 3.5 billion, After adjusting for a mid-vear KEB dividend of USD 400 million, the reduction in share price cost
LEF-KEB USD 433 million. See Exhibit C-162, Share Purchase Agrecment Between LSF-KEB Holdings SCA
Haoldings, 3CA, and HSBC Asia Pacific Holdings (UK} Lid,, 3 September 2007 (“SPA Between LSF-KEB and
HSBC), Exhibit C-184, Amendment to Share Porchase Agreement Bepween LSF-KEB Holdings SCA Holdings,
SCA and HSBC Asia Pacific Holdings (UK} Lid., 29 April 2008 ("Anended SPA Between LSF-KEB and HSBC™);
Exhibit CWE-014, Expert Report o 14 October 2003 First Expert Report™), para. 50
(“The calculation follows the same steps as in the example in Figure 3, startimg with the proceeds of 56,013 .4 million
that Lone Siar would have received from HEBC if closing had occurred on April 30, 2008."); Exhibii CWE-034,
Second Expert Report nm{‘ Second Expert Report”), para. 42 (“The calculation starts with
the 36,0134 million that Lone Star shou ve received on April 30, 2008.7). See alvo Exhibit C-754, Drall of Share
Purchase Agreement Between L3F-KEB Holdings SCA Holdings, SCA and HESBC Asia Pacific Holdings (UK) Lid.,
6 Augusi 2008; Exhibit C-217, Share Purchase Agreemenl Between Lone Star and Hana Financial Group, 23
Movember 2000 ("SPA Between Lone Star amd Hana™); Exhibit C-229, Amendment to Share Purchass Agreement
Between Lone Star and Hana Financial Group, 9 December 2000 (“First Amendment (o SPA Between Lone Star
and Hana™); Exhibit CWE-014, First Expert Report, para. 58 (“The calculation follows the same steps as
in the example in Figure 3, starting with the procecds of $4,341.7 million that Lone Star would have received from
Hana if a clesing had ocourred on May 24, 2011, the back-stop date in the first Hana SPA."); Exhibit C-280, Amenced
und Restated Share Purchase Agreement Between Lone Star and Hana Financial Group, 3 December 201 1 {* Amended
and Hestated SPA Between Lone Star and Hana™),

" Exhibit CWE-014, [ First Expert Report, para. 20:
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rational objection to such a global megabank as purchaser, the Claimants say, yet the sale
failed because of the obstructive delaying tactics of the FSC which had come under
political fire for allowing a number of other shor-term foreign investors to “Eat and Run™

{or “Dine and Dash™) with large profits."'

9. The Claimants allege that following the conviction of LSF-KEB and Mr. || for
stock manipulation in connection with the acquisition of KEBCS, they met similar
unjustified regulatory intransigence in their subsequent and ultimately suceessful effort to
sell their controlling interest to Hana that was delayed by the FSC until January 2012 (the
“Hana Offer Case™).'* The FSC approval was wrongly made conditional, the Claimants
say, on a share price reduction to demonstrate to the critics of the FSC that Lone Star was
being appropriately punished. The FSCs determination to appease Korean politicians and
hostile public opinion was, the Claimants contend, wholly extrancous to its statutory
mandate which was only o ensure that any proposed purchaser (not the vendor) would be
a proper majority owner of a major Korean bank. Lone Star, as vendor, was leaving the

Lowe Star's investment of approximately 31,2 billion included 3334 million for
newly issued KEB shares. The laffer amosind was rew capdial for KEB. On My
20, 2008, Lone Star invested an additional $817 million when it exercised oplions
1o purchase KER shaves from Commerzbank and the Korea Export-Impart Bavik,
therehy raising ity ownership inferest in KEB o 64,62%,

Exhibit CWE-007, Witness Statement of [ NN !5 Occober 2003 I First Witness

Statement™), para, 23
After several davs of infensive discussions and negotiations, the KER Board came
fo accepi the reality thal merging KEB Card inio KEB was the only viable
selufion; the risks associated with defiing the FSC on an e of such imporiance
I the regulator were simply foo kigh for KEB ar a regulaled financial instiiuiion
The wranimons view of the KER Board, however, was thal KEB showld mof rescie
KER Card wnless the eguity of KEB Card which had no economic valie, was
wiped oul as part of the rescue packege, and KEB Card's creditors fook an
apprapriane hatreit on thelr foans. Bud the FSC refused fo suppord elther measure,
Instead, the FEC insisted that the KER Board agree to buy owt Chympus Capiral,
KEB Card's sther major shareholder, at an astounding US 368 million price tag,
and then merge the credit card company into the bank, effectively reguiring KEB
for wve ifx new-found sirong capital bave fo (1) gcgquive KEB Card's remaining
arkztanding (pueblicly owned) shares, fo the fune of another approximately US 875
mrillton, and (i} pay off KEB Card’s unfunded liahilities fo s creditors, all
resulitng in massive losses o KES.

" Reply, paras. 73-84,

" Hana Financial Group, Inc. and its subsidiary Hana Bank are collectively referred to a5 “Hana.”
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country and, it says, its alleged moral deficiency was of no continuing consequence to the

future of the Korean banking sector it wished to leave behind.

10. The USD 433 million price reduction reflected in the 3 December 2011 Hana Share
Purchase Agreement was imposed, the Claimanis argue, under duress. The revised deal
was not in the Claimants’ commercial best interest, they say, but they submitted under
protest to mitigate the losses which they now claim in this arbitration.

11.  The Claimants also allege violation of the BIT (as well as the Tax Treaty) through the
unfair and unrelenting attack by the Korean National Tax Service (“NTS™), whose tactics
were similarly orchestrated to deprive the Claimants of a significant portion of their justly
eamned investment profits.

12.  The Claimants seek compensation of approximately USD 4.7 billion, plus interest dating
from 30 September 2013 until the date of payment, compounded annually at the one-month
LS. Treasury rate, in the following categorics:

(a) alleged damages, interest and tax “gross up” on the Claimants’ investment claims
relating to the HSBC Offer Case;

(b)  alleged damages, interest and tax *“gross up,” relating to the Hana Offer Case; " and

ic) alleged damages and interest on the Claimants’ tax claims. '

Afier adjustments, the total is approximately USD 4,679,500,000, '

" Lone Star also raised but did nol pursue the altemative scenario that included “Hana Offer Case with 25% offer

arcaifan: 51 2169 millton™ See, g, Second Expert Report, para. T, Phase 2 Hearing, Presentation of
H & July 2015, slide 13; Phase ing, Claimants' Opening Presentation on Damigges, & July 2015,
slide 3¢ ., 40362040376, This aliemative USD 1.2 billion premioem case would affect the Tribunal®s

calculation in n. 14 below {the tolal would be USTY 5.8%6.4 (with the 25% offer premium). This “altemative scenario™
wis shown as speculation without any foundation in the evidence.

" Exhibit CWE-034, [ Sccond Expert Report, paras. 7-8. These figures add up to USD 5,369.8 million.

* The Claimants' pleaded case seeks damages of USD 4,679,500,000 ( Reply, para. 1591); however, the figures found
m the Second Experl Report add up to more than the pleaded case, namely UUSD 53698 million. The
Claimanis did nol amend their pleading 1o reconcile the pleading with the figures in the Second Expert
Report.
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13.  The Respondent denies any wrongful acts or omissions and argues that the Claimants are
victims of their own criminal misconduct in the acquisition and conduct of the affairs of
KEB and its credit card affiliate, KEBCS. Lone Star's stock price manipulation netted it
an illegal profit calculated by the Respondent’s Expm,— at over
USD 800 million, an act of criminality the Korean regulators could not be expected to

overlook. '

14, The Respondent rejects the Claimants” attempts to seck o minimise the seriousness of the
criminal charges underlying the many investigations and judicial proceedings arising from
their acquisition and management of KEB/KEBCS. The misconduct of the Claimants, the
Respondent says, placed Korea’s financial authorities in a situation of unprecedented
difficulty.'” These officials nevertheless acted properly in fulfilment of their statutory
mandate(s).

15.  Specifically, LSF-KEB’s criminal conviction for stock manipulation in its acquisition of
KEBCS triggered a statutory requirement to sell its KEB shares in excess of 10% by a date
to be fixed by the FSC. However, LEF-KEB could only sell its control block to a purchaser
approved by the FSC. Approval was given on 27 January 2012 but only afier Lone Star
accepled the price reduction of USD 433 million. The Respondent denies any wrongdoing

“ Second Expert Report of (D 23 Jeroey 2015 (D 5c<ond Expert Repart”), para, 99
(“We understand that one of Respondent’s legal positions is that Claimants’ [#ic] should not be able to retain any of
the profit from their investment in KEB Card Services because Claimant’s acquisition of full ownership of KEBCS
and its integration into KEB were effectuated through wrongful and illegal means.”™); see also paras. 107-108, Table 12
and Appendix 4 - KEBCS Set Off, caleulating that about USD B06 million of Hana"s USD 3.5 hillion purchase price
was attribuitable to the Claimants' KEBCS holdings. The Claimants do not dispute this surm,

Table 12 - Potential Set Offs Related to KEBCS under Each of Dr. - Damages Seenarios™

T A et e L0 B, dnrerst s 10 Lol ol S
Iﬁlm..ljli._ e = HEBC fer Hana Oiffer Hana Offer Case
a5 Casc Casg Plus 2% Freminm
[A] SI"A Mrew for EER Grougp [ ] 4. 1432 k]
|ﬂi [z resd ]9 a8 5.1
[Ll=A« B SPA Pree kir KED Gosip wigls Bnberwsd BAIFS 4. 46 4.518
[] = C x 2078 ortscn Relansd g KEBCS 1,215 A F24
1E] L latmands hnvesiment in EFRCS 55 55 55
[F] Ipstierest o KERCS Insesipywmnt 9 W L'
G| =D-E-F Praofii on KEBCS 1,151 Al AG

" Bespondent”s Counter-Memorial on Jurisdiction and Merits, 21 March 2014 (“Counter-Memorial™}), para. 23,
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and says the modified price was accepted by the Claimants as being in their own best

commercial interest,

16,  Asto the tax claims, the Respondent says that all of the Claimants, except LSF-KEB, lack
slanding as no taxes were imposed on them, and therefore the Korea-Belgium Tax Treaty
has no application to them."® In any event, the Respondent says that violation of the Tax
Treaty is not a violation of the BIT and moreover the Tribunal has no jurisdiction under
the Tax Treaty. Further, the Claimants chose to submit their tax claims to the Korean courts
where all of the tax arguments now put forward in this arbitration were resolved in well-
reasoned judgments of the Korean courts (including the Korcan Supreme Court). In the
absence of any claim of “denial of justice”™ (which even the Claimants” own lax expert
considers would be without merit'”), the Claimants individually and collectively received
fair and equitable treatment.

17. For the reasons that follow, the Tnbunal concludes that:

{a)  the Claimants’ invesiments do not qualify for treaty protection under the earlier
1976 BIT;

(h) the Tribunal has no jurisdiction to grant relief under the 1977 Tax Treaty;

(c) the Tribunal lacks junsdiction over claims based on facts thal occurred or are
alleged to have oceurred before the 2011 BIT became effective on 27 March 2011

(d)  the Respondent’s conduct in respect of the 2008 HSBC transaction and previous
efforts of LSF-KEB to sell its KEB shares is therefore not actionable; and

ie) the Claimants elected to litigate their tax claims in the Korean courts (with mixed
success). While the Respondent contends that by seeking domestic remedies the

** The Respondent contended under the 201 1 Bit Art, 8(3) that “LSF-KER’s refund-related BIT claims concerning the
Hana withholding taxes is independenily barred by Article 8(3) of the 2011 BIT.” See, ez, Rejoinder, para. 1 and
Sec. MLCE2YbWiii). For reasons o be discussed, Lone Star’s tax claims are rejected on other grounds and it is not
necessary o address the Art. B{3) limitation defence.

"* During his cross-examination, the Claimants’ tax expert, Professor [JJJJI aereed that Korean couns are “neutral
and not biased agaimst foreign partics™ (T3, 3622:17-20)
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Claimants waived their entitlement to pursue in this arbitration the tax claims
litigated in the Korean courts, the Tribunal prefers to address the Claimanis’ tax

arguments on their merits, and on careful consideration rejects the tax arguments

on their merits.

18.  Accordingly, the Claimants® case, stripped of the tax claims and allegations of misconduct
that pre-date the 2011 BIT, properly focuses on the reduction of USD 433 million in the
price of KEB shares paid by Hana.

19.  The Tribunal by majority concludes that the FSC violated the 2011 BIT by putting its own
self-interest (in surviving the political storm surrounding Lone Star) ahead of its statutory
mandate to consider fairly and expeditiously Hana's application to acquire LSF-KEB's
controlling interest in KEB:

(a)  there was never any plausible doubt that Hana satisfied the statutory criteria for
approval under Korea's Financial Holding Companies Act.* The FSC already had
intimate knowledge of the affairs of Hana Bank as the Korcan regulator; and

()  “but for” the FSC's wrongful refusal to grant approval of the 8 July 2011 Share
Purchase Agreement (“SPA"™) without a reduction in the share price, Hana would
have closed the 30 July 2011 SPA with LSF-KEB at the July price in the autumn
of 2011 which would have benefitted LSF-KEB with the said USD 433 million.

20.  However, the Tribunal also finds that Lone Star by its criminal misconduct and related
legal consequences contributed substantially and materially to the USD 433 million loss.*!

* Exhibit C-169, Republic of Korea, Financial folding Companies Act (Law No. 9,788, partially amended 31 July
200%) (* Financlal Holding Companies Act™).

2 The FSC was at the point of approving the Hana deal (pccording to KEB's own President) on 16 March 2011, but
the approval was withheld in light of the decision of the Korean Supreme Court of 10 March 2011 which reversed and
remanded LEF-KEB's acquittal of criminal stock manipulation. 1t was clear that a conviction in the Seoul High Counl
would follow (as it did on & Ociober 2001). Ser Exhibli C-233 f R-151, Supreme Court of Korea, Case
Mo, 2008126335, Judgment, 10 March 2001 (*Supreme Coort Judgment, Stock Price Manipulation™). According
to the Seoul High Court, LEF-KEB and KEB realised profits soon afler their illegal scquisition; see Exhibit C-256 /
R-150, Secul High Court, Case Mo, 201 | MoB06, Judgment, & October 2011 (“Second High Court Judgment, Stock
Price Manipulation™}, pp. 27-28, 42 "Accordingly, KEB and L5F-KERB gained enormous profits in the amount of
KRW 12,375, 770,000 and KRW 10,002 500,000, respectively, which resulted in loss of minority shareholders of
KEBCS."). See m'.m_ Second Expert Report, para, 99 (*We understand that one of Respondent’s legal
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The conviction of LSF-KEB triggered the FSC to order LSF-KER to sell all KEB shares
in excess of 10% by 18 May 2012 (the “Disposition Order”)** which, according 1o the
Tribunal majority, provided the FSC with the leverage required to impose the condition of
a price reduction. The eriminal conviction rendered Lone Star vulnerable and the FSC
pounced on the vulnerability to its own advantage.

21.  The Tribunal by majority concludes that:

{a) the FSC declined to approve Hana in the autumn of 2011 because of public and
political opposition to Lone Star not only as an “Eat and Run” investor but, worse
still, a “Cheat and Run™ investor:

ib) in so doing, the FSC abused its regulatory discretion by preferring its own self-
interest 1o performance of ils statutory mandate; it succumbed to a conflict of
inlerest;

()  the misconduct of the FSC violated the treaty obligation of Fair and Equitable
Treatment. including Good Faith, because;

(i) the FSC intervention in the share price was not in furtherance of a legitimate
regulatory purpose;

(i)  the FSC intervention was for an objective (its own seli-interest) and not its
professed objective (a prudential concern for the integrity of Korean
banking institutions);

(iti) the FSC intervened to impose a price reduction which the FSC nsell
acknowledged would be an improper action for the FSC to undertake; and

jpositions is that Claimants® [si2] should not be able to retain any of the profit from their investment in KEB Card
Services bocause Claimant’s acquisition of full ownership of KEBCS and its integration into KEB were effectuated
through wrongful and illegal means.™), and para. 107, Table 12, and Appendix 4 = KEBCS Set Off, calculating that
about USD 806 million of Hana®s LISD 3.5 killion purchase price was attributable to the Claimants” KEBCS holdings;
the Claimanis do not dispute this sum,

# Exhibit C-276, FSC, Notice of Measures against Sharcholder of Korea Exchange Bank in Excess of Prescribed
Limit, 18 November 201 | {*Disposition Order”).
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(1v)  the FSC did not act in relation to Lone Star’s investment in KEB in good
faith.

(d) equally, however, in the words of the International Law Commission Commentary
on the Articles on the Responsibility of States for Internationally Wrongful Acis (the
“ILC Articles™), Lone Star “materially contributed to the damage™ by its wilful
criminal conduct™ which on 18 November 2011 enabled the FSC to make the
Disposition Order forfeiting LSF-KEB's proprietary right to continue (o hold its
controlling interest in KEB beyond 18 May 2012 %

The Tribunal by majority therefore concludes that both the FSC (for which Korea is
responsible) and Lone Star contributed directly and materially to the loss of the USD 433
million. (This Agure of USD 433 million represents the share price reduction in the
3 December 2011 Hana SPA from the purchase price set out in the 8 July 2011 Hana SPA.)

The Tribunal by majority concludes that the combined misconduct of the FSC and Lone
Star created a single indivisible loss not capable of being disaggregated into elements with
distinct and separate causes. It is not possible to allocate discrete elements of loss to either
Lone Star or the FSC. The majority of the Tribunal considers that the cnminal misconduct
of Lone Star made such & direct and material contribution to the Treaty violations of the
Respondent that the responsibility for the loss should be shared equally and the loss
attributable to the Respondent therefore reduced by 50%.

The Tribunal by majority therefore awards to the Claimant, LSF-KEB, one half of the
USD 433 million loss, namely USD 216.5 million.

1 Exhibit CA-029 / RA-002, International Law Commission, Arficles on the Responsibility of States for
Tnternatioenally Wrongful Acts ("1LC Artieles™), Arl. 39, which provides:

In the determination of reparalten, accounl shall be taken of the comtribition o
thre injeery by wilfud or meglipent action or emission of the injured Siale or any
fprerion or enlily th relation o whost reparaifon i sought. |emphasis added]

# Exhibit C-276, Financial Services Commission, Notice of Measures Against Shareholder of Korea Exchange Bank,
18 Mowvember 2011,
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The Tribunal by majority awards interest on USD 216.5 million from 3 December 2011
until the date of payment, compounded annually at the average one-month U.5. Treasury
rate,

As success is divided, each side will bear its own legal costs.
The costs of the arbitration will be shared equally.
The claims in the arbitration are otherwise dismissed.

PROCEDURAL HISTORY
REQUEST FOR ARBITRATION
On 21 November 2012, the Claimants submilted their Request for Arbitration against the
Respondent (the “Request™), pursuant to (i) Article 8 of the 2011 BIT; and (ii) Article 36
of the Convention on the Settlement of Investment Disputes between States and Nationals

of Other States dated 18 March 1965, which entered into force on 14 October 1966 (the
“1CSID Convention”) and to which the Republic of Korea and the Kingdom of Belgium

acceded on 23 March 1967 and 26 September 1970, respectively.

On 10 December 2012, the Secretary-General of ICSID registered the Request, as
supplemented by the Claimants’ letter of 30 November 2012 responding to 1CSID's
guestions, pursuant to Article 36(3) of the ICSID Convention.

DISPUTING PARTIES

The Claimants: The following eight companies.

LSF-KEB Holdings SCA: The first Claimant is LSF-KEB Holdings SCA (“LSF-KEB™). It
15 a company organised under the laws of the Kingdom of Belgium, and its registered office
is at Boulevard de la Plaine, 9, B-1050, Brussels, Belgium,

LSF SLF Holdings SCA: The second Claimant is LSF SLF Holdings SCA. It is a company
organised under the laws of the Kingdom of Belgium, and its registered office is at
Boulevard de la Plaine, 9, B-1050, Brussels, Belgium.
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HL Holdings SCA: The third Claimant is HL. Holdings SCA. It is a company organised
under the laws of the Kingdom of Belgium, and its registered office is at Boulevard de la
Plaine, 9, B-1050, Brussels, Belgium.

Kukdong Holdings [ SCA: The fourth Claimant is Kukdong Holdings [ SCA. Tt is a
company organised under the laws of the Kingdom of Belgium, and its registered office is
at Boulevard de la Plaine, 9, B-1050, Brussels, Belgium.

Kukdong Heldings If SCA: The fifth Claimant is Kukdong Holdings Il SCA. It is a
company organised under the laws of the Kingdom of Belgium, and its registered office is
at Boulevard de la Plaine, 9, B-1050, Brussels, Belgium.

Star Holdings SCA: The sixth Claimant is Star Holdings SCA. It is a company organised
under the laws of the Kingdom of Belgium, and its registered office is at Boulevard dec la
Plaine, 9, B-1050, Brussels, Belgium,

Lone Star Capital Management SPRL: The seventh Claimant is Lone Star Capital
Management SPRL. It is a company organised under the laws of the Kingdom of Belgium,
and its registered office is at Boulevard de la Plaine, 9, B-1050, Brussels, Belgium.

Lone Star Capital Invesimenis 8. & r. . The eighth Claimant 15 Lone Star Capital
Invesimenis S. 4 r. 1. It is a company organised under the laws of the Grand Duchy of
Luxembourg, and its registered office is at 7 rue Robert Stumper, L-2557, Luxembourg.

“Lone Star”: For ease of reference, as already mentioned above, the eight Claimants are
collectively described by the Parties and below as “Lone Star,” together sometimes with

other Lone Star companics.

The Claimanis’ Legal Representatives: The Claimants were represented in this proceeding
by 'Mr._ the permanent representative of the statutory managers of the
Claimants, based in Brussels. Belgium; Mr. Stanimir A. Alexandrov of Stanimir A.
Alexandrov PLL.C based in Washington, D.C.. U.5.A.; Ms. Marinn Carlson, Mr. James
Mendenhall, Mr. Sam Boxerman and Mr. Andrew Shoyer of Sidley Austin LLP based in
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Washington, D.C., U.S.A.; and Mr. Beomsu Kim and Mr. Eun Nyung Lec of KL Partners
based in Seoul, Republic of Korea,

T'he Respondent: The Respondent is the Republic of Korea.

The Respondent’s Legal Represemtatives: The Respondenmt was represented in this
proceeding by Mr. Changwan Han, Mr. Heungsae Oh, Ms. Hyeon Song Lee and
Ms. Kyuhyun Cho of the Republic of Korea's Ministry of Justice, International Dispute
Settlement Division; Ms. Jean Kalicki (until late 2016), Mr. Paolo Di Rosa, Mr. Anton
Ware, Ms, Mallory Silberman, Ms. Amy Endicott, Mr. Jun Hee Kim, Ms. Maria Chedid,
Mr. Samuel M. Witten, Mr. Brian Bombassaro, Mr. John Muse-Fisher, Mr. Bart Wasiak,
Ms. Claudia Taveras and Ms. Ana Pimia of Amold & Porter LLP based in Washington,
D.C., U.S.A.; Mr. Kap-You ,(Kevin) Kim and Ms. Ara Cho of Peter & Kim based in Seoul,
Republic of Korea; and Mr. Junu Kim, Mr. Woojae Kim and Ms. Sodam Kim of Bae, Kim
& Lee LLC based in Seoul, Republic of Korea.

ARBITRAL TRIBUNAL

In accordance with ICSID Convention Article 37(2)a), the Parties agreed that the Tribunal
would consist of three arbitrators: one appointed by each Party and the President appointed
by agreement of the Parties from a list of proposed candidates provided by the co-
arbitrators.

On 22 January 2013, The Honourable Charles . Brower, a U.S. national, accepted his
appointment by the Claimants as arbitrator.

On 12 February 2013, Professor Brigitte Stern, a French national, accepted her appointment
by the Respondent as arbitrator.

On 9 May 2013, following the Parties’ agreement, Mr. V.V. Veeder, QC, a British national,
accepted his appointment as the Tribunal President.

On 10 May 2013, in accordance with Rule 6 of the ICSID Rules of Procedure for
Arbitration Proceedings (the “Arbitration Rules™), the ICSID Secretary-General notificd
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the Parties that the Tribunal was constituted on that date, Ms, Geralding R. Fischer, [CS1D
Legal Counsel, was designated to serve as the Secretary of the Tribunal.

On 5 March 2020, following the resignation of Mr. V.V. Veeder, QC, the ICS51D Secretary-
General notified the Parties of the vacancy on the Tribunal and the proceeding was
suspended pursuant to [CSID Arbitration Rule 10(2),

On 22 June 2020, The Honourable lan Binnie, C.C., ().C., a Canadian national, accepted
his appointment as President of the Tribunal in accordance with 1CSID Arbitration
Rule 11(1), and the Tribunal was reconstituted. On the same date, the proceeding resumed
pursuant to [CSID Arbitration Rule 12.

On 7 October 2020, Mr. David Campbell was appointed as the Assistant to the President
of the Tribunal.

WRITTEN PHASE OF THE ARBITRAL PROCEDURE

First Session: On 14 June 2013, the Tribunal held a first session with the Partics by
telephone conference. The Parties confirmed that the Tribunal was properly constituted
and that no Parly had any current objection to the appointment of any member of the
Tribunal. The Parties also confirmed that (inter alia) the applicable ICSID Arbitration
Rules would be those in force as of 10 April 2006 and the procedural language would be
English.

Tribunal s Decision of 8 July 2013; On 8§ July 2013, the Tribunal issued a decision
regarding the Claimants’ proposal to submit a “Rejoinder on Jurisdiction™ permitting the
Claimants to make a further application to submit such a pleading only afier the submission
of the Respondent’s Rejoinder.

Procedural Order No. | af 22 October 2013: After consultation with the Parties, the
Tribunal issued Procedural Order No. 1, setting out the procedure that would govern the
arbitration and the timetable for the Partics’ written submissions.

Claimants ' Memaorial on the Merits of 15 October 2003: On 15 October 2013, the
Claimants filed their Memorial on the Merits (the “Memorial™). With this Memorial, the
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Claimants adduced (infer alia) exhibits, legal authorities and signed witness statements and

expert reports. Wilness Statemenis were submitted from the following factual witnesses:

(i) Senator | datcd 24 September 2013; (i) M. [T datcd 14 October
2013; (iii) Mr. | dated 10 October 2013; (iv) Ms. [ d212 15 October
2013; (v) M. || dztcd 9 October 2013 (vi) Mr. [ 14 October 2013;
(vii) Mr. | c:tcd 15 October 2013; and (viii) Mr. ||| e
12 October 2013, Expert Reports were submitted from the following expert witnesses:
(i) Dr. | cocd 10 ocober 2013; (i) Me. [ TG 020 15
October 2013; (iii) Dr. - dated 11 October 2013; (iv) meeamr_

dated 8 October; 2013 (v) Mr. || dated 15 October 2013; (vi) Professor [}
I icicd 14 October 2013; and (vii) Professor | TN d21d 10 October 2013,

Tribunal's Decision on Bifurcation of 23 December 20013 On 12 November 2013, in
accordance with Procedural Order No. 1, the Respondent submitted its written Notice of
Jurisdictional Objections and its Request for Bilurcation. The Claimants submitted their
Opposition 10 Bifurcation on 27 November 2013, On 23 December 2013, the Tribunal
issued its decision denying the Respondent’s request for bifurcation and joined the
Respondent’s objections to jurisdiction to the merits pursuant to ICSID Convention

Article 41(2) and [CSID Arbitration Rule 41(4).

Respondent's Counter-Memaorial on Jurisdiction and Merits of 21 March 2014: On
21 March 2014, the Respondent filed its Counter-Memorial on Jurisdiction and Merils,
which was subsequently corrected on 24 March 2014 (the “Counter-Memorial™). With
this Counter-Memorial, the Respondent adduced (infer alia) exhibits, legal authoritics and
signed witness statements and expert reports. Witness Statements were submitted from the
following factual witnesses: (i) Mr._ dated 19 March 2014; (ii) Former Prime
Minister Duck-Soo [an dated 14 March 2014; (iii) Mr. Do Gon Hwang dated 19 March
2014; (iv) Dr. Kwang-Woo Jun dated 19 March 2014; (v) Mr. Dong Hoon Kang dated
19 March 2014; (vi) Mr. | N dztcd 19 March 2014; (vii) Mr. Ik Nam Kim dated
19 March 2014; (viii) Mr. Jung Hoe Kim dated 20 March 2014; (ix) Mr. Myung Jun Kim
dated 19 March 2014; (x) Mr. Seok-Dong Kim dated 20 March 2014; (xi) Mr. |||
- dated 19 March 2014; (xii) Mr. Hae Sun Lee dated 20 March 2014; (xiii} Mr. Joo
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Hyung Sohn dated 21 March 2014; and (xiv) Mr. Dai-Gou Sung dated 20 March 2014.
Expert Reports were submitied from the following expert witnesses: (i) Mr, -
_ of Navigant Consulting dated 21 March 2014; {1i) Professor Yong-Jae Kim

dated 21 March 2014; (iii) Professors ||| N = [ :'cd 20 March
2014; {iv) I'r-nl'essur- dated 20 March 2014; (v) Mr. _ dated

20 March 2014; and (vi) Professor Dr. ||| d2tcd 21 March 2014,

Procedural Order No. 2 of 2 May 2014: The Tribunal issued Procedural Order No. 2
adopting a new procedural timetable embodying the Parties’ joint proposal.

Procedural Ovder No. 3 of 17 June 2014: The Tribunal issued Procedural Order No, 3

concerning the production of documents by the Parties.

Procedural Order No. 4 of 14 July 20/4: The Tribunal issued Procedural Order No. 4
ordering the production of certain documents and requiring both Parties to maintain and

subsequently exchange a privilege log.

Procedural Ovder No. 5 of 27 August 2014: The Tribunal issued Procedural Order No. 5
concerning the confidential treatment of certain identified documents produced by the
Parties in this arbitration, [t was subsequently amended on 11 November 2014 to include
an Addendum applying to “Personal Data™ (as defined in Article 2 ol the European Union's
Data Protection Directive 95/46/EC).

Procedural Chrder No. 6 of 19 September 2014: The Tribunal issued Procedural Order
Mo, 6 modifying the procedural calendar in light of the Parties” joint request.

Procedural Order No. 7 of 25 September 2014: The Tribunal issued Procedural Order
No. 7 regarding (i) document production issues and (ii) the Tribunal’s receipt of a letier
dated 5 September 2014 addressed to it at ICSID from the Minister of Foreign and
Europcan Affairs of the Grand Duchy of Luxembourg (the “Luxembourg Letter™). In the
Order, the Tribunal noted it would reconsider the document production requests after the
Claimants” Reply, and it would treat the Luxembourg Letter as an application to file a non-
disputing party submission within the meaning of ICSID Arbitration Rule 37,
Consequently, the Tribunal invited the Partics to express their views in writing as 1o
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whether such permission should be granted by the Tribunal, which the Parties submitted
on & October 2015,

The Claimanis” Reply on Jurisdiction and Merits of | October 2014: On | October 2014,
the Claimants filed their Reply on Junisdiction and Moerits (the “Reply™). With this Reply,
the Claimants adduced (infer alia) exhibits, legal authorities and signed witness statements
and expert reports. Wilness Statements were submilted from the following factual
witnesses: (i) Mr. | dated 22 September 2014: i) Mr. | | G e
24 September 2014; (iii) Senator || dated 3 September 2014; (iv) Mr. [}
B i:tcd 22 September 2014; (v) Mr. [ datcd 22 September 2014; (vi)
Ms. [ dzicd 16 Seprember 2014; (vid) M. [ d2ted 24 September
2014; (viii) Mr. || dated 24 September 2014; (ix) Mr. ||| G d2te

I October 2014; and (x) Mr. || dzted 27 September 2014. Expert Reports
were submitted from the following expert witnesses: (1) Profi l:ssﬂr_ dated
27 September 2014; (i) Mr. ||| d2cd 22 Seprember 2014; i) M. [
B caicd 24 September 2014; (iv) Dr. [ dated 23 September 2014;
(v) Ms. | d21cd 18 September 2014; (vi) Dr. || dated 25 September
2014; (vii) Professor || N datcd 24 September 2014; (viii) Mr. || d:tcd
29 September 2014; (ix) Professor [ datcd 29 September 2014;
(x) ]’ml'-ns.snr_ dated 29 September 2014; (xi) Professor -
B o > B ¢ 2 Scpiember 2014 and
(xii) Judge | c'cd 26 Scptember 2014,

Procedural Order No. & of 3 January 2015 The Tribunal issued Procedural Order No. 8§

regarding (i) the Luxembourg Letter (see above); (ii) a letter dated 4 September 2014 from
the Deputy Prime Minister of Foreign Affairs, Foreign Trade and European Affairs of
Belgium to the Tribunal (the “Belgium Letter™); and (iii) a letter dated 12 May 2014 from
the acting Administrator-General of Taxes of the Federal Public Service of Finance of
Belgium to the Tribunal related to the Korea-Belgium Tax Treaty (the “Belgium Tax
Letter”). These three letters were submitted as exhibits with the Claimants® Reply (fLe.,

Exhibits C-890, C-§91 and C-§92). The Tribunal decided to admit these letters as exhibits
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to the Claimants® Reply, but it did not accept them as falling under ICSID Arbitration Rule
37(2).

Procedural Order No. % of 21 January 2015: The Tribunal issued Procedural Order No. 9
regarding the Claimants® restated requests that the Tribunal order the Respondent: (i) to
produce the Hana Memoranda and other Hana documentations (withheld on grounds of
confidentiality and privilege); and (ii) to correct the Respondent’s defects (as alleged by
the Claimants) regarding the Respondent’s claims of privilege over its intemal
governmental documents. The Tribunal decided to appoint a Special Referee to examine
the withheld or redacted documents in light of the written submissions made and/or to be
made by the Parties regarding privilege and confidentiality; and it set out a basic procedure
for the Special Referee’s examination.

Respondent s Rejoinder on Jurisdiction and Merits of 23 January 2015: The Respondent
filed its Rejoinder on Jurisdiction and Merits (the “Rejoinder™). With this Rejoinder, the
Respondent adduced (infer alia) exhibits, legal authontics and witness statements and
expert reports, Wilness Statements were submitted from the following factual witnesses:
(i) Mr. | datcd 16 January 2015; (i) Mr. Kyubum Cho dated 20 January 2015;
(ii1) Former Prime Minister Duck-Soo Han dated 16 January 20135; (iv) Mr. Do Gon Hwang
dated 20 January 2015; (v) Mr. Jin-Kvu Jeong dated 16 January 2015; (vi) Mr. Seoungho
Jin dated 20 January 2015; (vii) Dr. Kwang-Woo Jun dated 15 January 2015;
(viii) Mr. | dated 16 January 2015; (ix) Mr. Donghyon Kim dated 16 January
2015; (x) Deputy Governor Jung Hoe Kim dated 16 January 2015; (xi) Mr. Mvung Jun
Kim dated 21 Janwary 2015; (xii) Mr. Scok-Dong Kim dated 15 January 2015;
(xciii) Mr. [ cated 16 January 2015; (xiv) Mr. Tacho Kim dated 16 January
2015; (xv) Mr. Taeshin Kwon dated 16 January 2015; (xvi) Mr. Hae Sun Lee dated
15 January 2015; (xvii) Mr. In-Ki Lec dated 20 January 2013; (xviii) Mr. Jae-Yong Lee
dated 16 January 2015; (xix) Mr. Young Joo Lee dated 20 January 2015; (xx) Mr. Sacchun
Park dated 16 January 2015; (xxi) Mr. Yunjun Park dated 20 January 20135; (xxii) Mr. Joo
Hyung Sohn dated 15 January 2015; (xxiii) Mr, Dai-Gou Sung dated 19 January 2015; and
(xxiv) Mr. Bongho Yang dated 20 January 2015. Expert Reports were submitted from the

following expert witnesses: (i) Mr. _ dated 22 January 2015;
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(i) Professor [T 220 23 Janvary 2005 i) Ms. || 20

18 January 2015; (iv) Mr. _ of Navigant Consulting dated 23 January

2015; (v) Professors ||| =< | o0 16 January 2015;
(vi) Professor Yong-Jae Kim dated 15 January 2014; (vii) Professor || || || GGz
dated 16 January 2015; (viii) Professor [ dated 20 January 2015; (ix) Mr.

_ dated 23 January 2015; and (x) Professor Dr. _ dated

23 January 2015.

Procedural Order No. 10 of 12 March 201 5: The Tribunal issued Procedural Order Mo, 10
granting the Claimants permission to file a (succinet) Sur-Reply on Jurisdiction, confined
to matters responding to the Respondent’s Rejoinder on Jurisdiction and Merits, by
31 March 2015, By this order, the Tribunal further confirmed the “Special Referce
procedure™ set forth in Procedural Order No. 9, appointed an individual to act as Special
Referee (who would be identified separately) and gave instructions regarding the procedure
to be followed by the Special Referee and the Parties. The Tribunal also decided there
would be simultzncous interpretation at the Hearing(s) and that, in prnnciple, time at the

Hearing(s) would be allocated equally between the Parties.

Claimants ' Sur-Reply on Jurisdiction of 31 March 2015: On 31 March 2015, in accordance
with Procedural Order No. 10, the Claimants filed their Sur-Reply on Jurisdiction (the
“Sur-Reply™). With this Sur-Reply, the Claimants adduced (infer alia) exhibits, legal
authorities and expert reports. Expert Reports were submitted from the following expert

witnesses: (i) Professor [ dated 31 March 2015; (i) Professor |||
B - - R i:icd 0 March 2015; and (iii) Judge [
B o 30 March 2015

Pre-Hearing Organisational Meeting: On 30 April 2015, by agreement of the Parties, the

President of the Tnbunal held a pre-Hearing organisational meeting with the Parties by

telephone conference.

Special Referee: Further o Procedural Order No. 10, by letter of 31 March 2013, the
Sceretary of the Tribunal informed the Parties that the Tribunal had appointed The

Honourable _ P.C., 0.C., Q.C. to act as Special Referce. '-'«-'Tr-- made
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the following disclosure to the Parties: “l was appointed by the Claimant in an ICC
commercial case between LSF KEB Holdings SCA (Belgium) and Korea Exchange Bank.
The case started in 2012 and an award was rendered in 2014, The Claimant was
represented by Sidley Austin.” No Party raised an objection to 1'4.-'I1'- appointment.

In the same letier dated 31 March 2015, the Parties were informed that the Tribunal
approved the Parties’ respeclive lists of twenty-five documents to be examined by the
Special Referee, and were invited to send the relevant documentation only to the Special
Referce (not the Tribunal).

On 2 April 2015, the Parties were sent Mr. [JJJJli] confidentiality undertaking and an
undertaking that he was independent of the Parties and impartial. On that same day, the
Parties were asked to send any observations regarding the Special Referee appointment.
Later that day, the Respondent sent its observations noting that "[i]n the interests of moving
forward, and out of the greatest respect for both Mr.- and this Tribunal, we do not

challenge the Tribunal’s decision [to appoint Mr. -

On 1 April 2015, the Claimants forwarded a set of twenty-five documents that were
requested by the Respondent, three of which needed translation from the Korean language
into English, and also underscored that all twenty-five of the Respondent’s documents
would need translation. Given the previous disagreement between the Parties regarding
translation issues, the Tribunal decided to engage neutral professional translators o review
the English translations and modify them (as needed), before they were transmitted to the
Special Referee. As a result, the Special Referee received a full set of the fifty documents
(translated into English) on 29 April 2015,

On 14 April 2015, the Parties jointly submitted two large volumes of reference materials
containing written submissions relating to the Claimants® withheld documents,
submissions relating to the Respondent’s withheld or redacted documents, submissions
relating to the Tribunal's proposed Special Referce procedures and the relevant procedural
orders,
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On 30 April 2015, after the Special Referee’s approval, the Respondent submitted English
translations of legal memoranda supporting its assertion of privilege. The Special Referee
then held a telephone conference with Counsel for the Claimants on 22 April 2015 and
Counsel for the Respondent on 5 May 2015. As instructed by the Tribunal, the Special
Referee reviewed the Parties” objections based on legal privilege and/or confidentiality
within the meaning of the IBA Rules.

Omn 8 May 20135, the Secretary of the Tribunal transmitted to the Partics the “Report of the
Special Referee,” whereby the Special Referee issued his decisions on the documents that
he had examined.

Procedural Order No. 11 of 12 May 2015: On 12 May 2013, the Tribunal issued Procedural
Order No. 11 ordering the Claimants and the Respondent to produce the documents and
passages of documents in accordance with the Special Referee’s decision as soon as

possible.

Third-Party Requests 1o Aitend Hearings: By letters dated 7 May 2015, 2 June 2015,
16 Movember 2015 and 2 February 2016 the Members of the International Trade
Committee of “MINBYTN" - Lawyers for a Democratic Society requested the Tribunal’s
permission to attend Phase [, Phase 11, Phase 111 and Phase IV of the Hearings, pursuant to
[CSID Arbitration Rule 32(2). Similarly, by letter of 11 May 2015, the Korea Center for
Investigative Journalism also requested permission to attend Phase | of the Hearing. In
addition, on 7 June 2015, Mr. Je Nam Kim, a Member of the National Assembly of the
Republic of Korea, requested permission to attend Phase I of the Hearing pursuant to
ICSID Arbitration Rule 32(2). On 20 April 2016, Maeil Business Newspaper, a media
outlet in Seoul, Korea, requested permission to attend Phase [V of the Hearing. Upon the
Tribunal's consultations with the Partics, the Parties stated their objections to the presence
of third persons at the Heanngs. Accordingly, the Tribunal could not accept any third-
party requests under ICSID Arbitration Rule 32(2) and so informed the requesting third

parties.
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PHASE | 0F THE HEARING (ORAL PHASE)

A first Hearing on the Merits (Phase [) took place at the World Bank in Washington D.C,
US.A, from 15 to 22 May 2015 (the “Phase T Hearing”). It was recorded by verbatim
daily transcript. In addition to the three Members of the Tribunal and the Secretary of the
Tribunal, the Court Reporter, and the Interpreters, those present at the Phase | Hearing

WCIC,

For the Claimants:

The Claimants" Counsel

Mr. Stanimir A. Alexandrov
Mr. Andrew Blandford
Mr. Samuel Boxerman
Ms. Marinn Carlson
Mr. Patrick Childress
Msz. Courtney Hikawa
Mr. Michael Krantz
Mr. Kang Woo Lee
Mr. James Mendenhall
Mr. Grady Nye

Mr. Andrew Shoyer
Ms. Avery Archambo
Mr. Caleb Raspler

Ms, Samantha Taylor
Mr, Sang Hoon Han
Mr. Beomsu Kim

Mr. David Kim

Mr. Doo Sik Kim

Mr. John M. Kim

Mr. Eun Nyung Lee

The Claimants' Representatives
Mr.
Ms.
Mr.

The Claimants’ Factual Witnesses
Mr,
dr,
hir.
Mr.
Mr.

Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Shin & Kim

Shin & Kim

Shin & Kim

Shin & Kim

Shin & Kim

Shin & Kim

Lone Star Funds
[one Star Funds
Lone Star Funds

Lone Star Funds
Lone Star Funds

Piviat Investment Partners

Kildare Pariners

American Savings Bank
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Former Advisor to the Office of the
President of the Republic of Korea

vi-

The Claimants’ Expert Witnesses

For the Respondent:

The Respondent’s Counsel
Mr. Christopher L. Allen
Mr. A. Patrick Doyle
Mr. Csaba Rusznak
Mr. Kelby Ballena
Ms. Amy Endicott
Ms. Mallory B. Silberman
Mr. Brian Bombassarro
Ms. Jean Kalicki
Mr. Pedro Soto
Ms. Ellen Brabo
Mr. Yong-Sang Kim
Mr. Anton A, Ware
Ms, Jean Choi
Mr. Anthony Raglani
Mr. Bart Wasiak
Mr. Paolo D Rosa
Ms. Aimee Reilert
Mr, Sam Witten
Ms. Bailey Roe
Mr. Kevin Gold
Mr. Pierre Kressmann
Mr. Alex Rennick
Mr. John Pil Bang
Mr. Junwoo Kim
Mr. Pil Sung Kwark
Mr, Chiun Chun
Mr. Kap-You (Kevin) Kim
Mr. Jaein Lee
Mr. Heesug Chung
Mr. Woojae Kim
Ms. Sue Hyun Lim
Ms. Kyongwha Chung
Mr. Young Mo Kim

Pai Chai University
Alvarcz & Marsal
Fein Law Offices

Amold and Porter LLP
Amold and Porter LLP
Armold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Arnold and Porter LLP
Ammold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Armold and Porter LLP
Arnold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Digital Evidence Group
Digital Evidence Group
Digital Evidence Group
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LI.C
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae. Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Hac, Kim & Lee LLC
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The Respondent’s Representatives
Ms. Huy Kyung Byun
Mr. Jae-Woong Kang
Mr. Chul Soo Kim
Ms. Ji Un Kim
Ms. Mi Ri Ryu
Mr. Jacyong Jeong
Mz A Ea Jo
Mr. Sung Jin Park
Mr. Kwang Min Kim
Mr. Kihyun Park
Mr. Suk-Rin Hong
Ms. Minhae Ryu
Mr. Bvounghee Park
Mr. Sang Rok Shin
Ms. Hye Sun Joung
Mr. Juyoung Park

The ondent’s Factual Wilnesses
M.
Mr. Jac-yong Lee

Dr. Kwang-Woo Jun
Mr.
Mr.
Mr. Joo Hyung Sohn
Mr. Hae Sun Lee
Mr. Seck-Dong Kim
Mr. Sae Chun Park
Mr. Dyonghyon Kim

The Respondent’s Expert Witnesses

Korcan Ministry of Justice

Korean Ministry of Justice

Korean Ministry of Justice

Korean Ministry of Justice

Korean Ministry of Justice

Korcan Ministry of Justice

korean Ministry of Justice

Korean National Tax Service

Korean National Tax Service

Korean Financial Supervisory Service
Korcan Financial Supervisory Service
Korean Financial Supervisory Service
Korean Financial Supervisory Service
Korean Financial Services Commission
Korean Financial Services Commission
Korcan Financial Services Commission

Hana Institute of Finance

Korean Financial Supervisory Service
Yonseil University

Hana Financial Group

China Minsheng Bank

Korean Financial Services Commission
Korean Financial Services Commission
Korean Financial Services Commission
Korean Financial Supervisory Service
Korean Financial Supervisory Service

Johns Hopkins University
Seoul National University
Seoul National University
Korca University

World Bank Consultant

81.  Oral Testimony {Phase I): At the Phase [ Hearing, the Tribunal heard oral testimony from
the following factual and expert witnesses, subject to cross-examination, as recorded in the

verbatim transcript.

¥ Key to transcript references; [examination-in-chicf {i.e., direct (“x™); cross (“xx™) redirect (“xxx7)] TD[day
number|.[page number].
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For the Claimanis:

[x TD2.312, xx TD2.314, sxxx TD2.476]

2.497, xx TD2.504 xxx TD2.597]

[x TD2.612, xx TD2.617, xxx TD3.659]

x TD3.662, xx TD3.673, xxx TD3,751]

x TD3.B0Z, xx TD3.820, xxx TD3 B85]

x TD4 1038, xx TDA. 1039, xxx TD4.1149]

[x TDE. 1947, xx TDE. 1930, xxx TIIE.2064]

For the Respondent:

D, Kwang-Woo Jun [x TDS. 1194, xx TD5.1197, xxx TI)5.1373]
Mr. Hae Sun Lee [x TD5.1389, xx TD3. 1394, xxx TD6.1482]
Mr. Jae-Yong Lee [x TD6.149%4, xx TD6.1496)

Mr. Dyonghyon Kim [x TD6.1515, xx TD6.1516]

Mr. Sae Chun Park [x TD6.1552, xx TD6.1555, xxx TDG. 1609]
Mr, [x TD6.1623, xx TG, 16335, xxx TD7.1733]
Mr. [x TD7.1772, xx TD7.1774]

Mr. [x TD7.1801, xx TD7T.1803]

Mr. Joo Hyung Sohn [x TD7.1835, xx TD7.1839, xxx TD7.1876]
Mr. Scok-Dong Kim [x TD7.1879, xx TD7.1885]

Professor Yong-Jae Kim [x TDE. 2088, xx TD8.2095, xxx TDE.2169]

The Parties” Counsel also made oral submissions, as follows:

Claimants’ Opening Statement [T11.9]
Respondent’s Opening Statement [TD1.127]

Procedural Order No. 12 af 18 May 2015: During the Phase | Hearing, the Tribunal 1ssued
Procedural Order No. 12 ordening the Respondent o produce the FSC Commission meeting

transcript of 27 January 2012 related to the Hana application.

Procedural Order No. 13 of 27 May 2015: The Tribunal issued Procedural Order No. 13
granting the Respondent’s application to introduce the U.S. Federal Rescrve document of
30 April 2015 into the evidential record. By this order, the Tribunal also reaffinmed its
4 May 2015 decision to request Ms. JJJJj and Me. ] to attend the Hearing to hear the
oral testimony ut‘Mr-- and Mr.- The Tribunal further noted that it might require

Ms.- and ."'uir.- possibly with Mr.- and Mr. - to participate in an

“expert witness conference.”
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Procedural Order No. 14 of [8 Jume 201 5: The Tribunal issued Procedural Order No. 14
concerning procedural matters related to Phases [T and 111 of the Hearing,

PHASE II oF THE HEARING (ORAL PHASE)

A second Hearing on the Merits (Phase 1) took place at the World Bank in Washington,
D.C., U.8.A., from 29 June to 7 July 2015 (the “Phase I1 Hearing™). It was recorded by
verbatim daily transeript. In addition to the three Members of the Tribunal and the
Secretary of the Tribunal, the Court Reporter, and the Interpreters, those present at the

Phase 1l Hearing were:

For the Claimants:

The Claimanis® Counsel
Mr. Stanimir A. Alexandrov
Mr. Andrew Blandford
Mr. Samuel Boxerman
Ms. Marinn Carlson
Mr, Patrick Childress
Ms. Courtney Hikawa
Mr. Michael Krantz
Mr. Kang Woo Lee
Mr. James Mendenhall
Mr. Andrew Shoyer
Ms. Lauren Dayton
Ms. Maxime Gros
Ms. Riana Terney
Ms. Lindsay Walter
Ms. Avery Archambo
Mr. Caleb Raspler
Ms. Samantha Taylor
Mr. Beomsu Kim
Mr. John M. Kim
Mr. Eun Nyung Lee

The Claimants’ Representatives
Ms.
Mr.
Mr.

Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Shin & Kim

Shin & Kim

Shin & Kim

Lone Star Funds
Lone Star Funds

Lone Star Investment Management

SPRIL.
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The Claimants’ Factual Witness
Mr. Lone Star Investment Management

SPRL

The Claimants' Expert Witnesses

For the Respondent:

The Respondent’s Counsel
Mr. Chnstopher L. Allen
Mr. A. Patrick Doyle
Mr. Csaba Rusznak
Mr. Kelby Ballena
Mr. Joseph Howe
Ms. Mallory B. Silberman
Mr. Brian Bombassarro
Ms. Jean Kalicki
Mr. Pedro Soto
Ms. Ellen Brabo
Mr. Yong-Sang Kim
Mr. Anton A, Ware
Ms. Jean Choi
Mr. Anthony Raglani
Mr. Bart Wasiak
Mr. Shepard Danial
Mr. Paolo I Rosa
M, Admee Reilent
Mr. Sam Witten
Ms. Bailey Roe
Mr. Kevin Gold
Mr. Michael Bagdon
Mr. Alex Rennick
Mr. John Pil Bang
M. Junwoo Kim
Mr. Pil Sung kwark
Mr. Kap-You (Kevin) Kim
Ms. Ara Cho
Mr. Pilyong Kim
Mr. Seokchun Yun

Alvarez & Marsal
Fein Law Offices
Seoul National University

MIT Sloan School of Management

The Brattle Group
The Brattle Group

Arnold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Arnold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Amold and Porter LLP
Digital Evidence Group
Digital Evidence Group
Digital Evidence Group
Bae, Kim & Lee LLC

Bae, Kim & Lee LLC

Bae, Kim & Lee LLC

Bae, Kim & Lee LLC

Bae, Kim & Lee LLC

Bae, Kim & Lee LLC

Bac, Kim & Lee LLC
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The Respondent’s Representatives
Mr. Chul 500 Kim
Ms. Huy Kyung Byun
Mz Ji Un Kim
Ms. Mi Ri Ryu
Ms. A RaJo
Mr. Kunho Bae
Mr. Junsung Kim
Mr. Kwang Min Kim
Mr. Sung Jae Lee
Mr. Jae Hyung Park
Mr. Sang Chul Chae
Mr. Yong Jin Park
Mr. Dong Hyun Ryoo
Mr. Sang Rok Shin
Mr. Seongik Jeaon

The Respondent’s Factual Witnesses
Mr. Do Gon Hwang
Mr. Myung Jun Kim
Mr. Bongho Yang
Mr. Dong Hoon Kang
Mr. Inki Lee

The Respondent’s Expert Witnesses

Professor
Professor

Oral Tesiimony (Phase I1): At the Phase Il Hearing, the Tribunal heard oral testimony from

the following factual and expert witnesses:

Fowr the Claimanis:

Mir.
Mr.
Mr.
Professor
Professor

K.orean Ministry of Justice
Korean Ministry of Justice
Korean Ministry of Justice
Korean Ministry of Justice
Korean Ministry of Justice
Korean Ministry of Justice
Korean Ministry of Justice
Korean MNatonal Tax Service
Korean MNational Tax Service
Korean Mational Tax Service
Korean National Tax Service
Korcan Mational Tax Service
Korcan National Tax Service

Korean Financial Services Commission
Korean Ministry of Strategy and Finance

Korcan Mational Tax Service
Korean Natonal Tax Service
Korean WNational Tax Service
Korean National Tax Service
Korean MNational Tax Service

Johns Hopkins University
Hanyang University
University of Amsterdam
Navigant Consulting
Navigant Consulting
MNavigant Consulting
Navigant Consulting

World Bank Financial Integnty Department

x TI9.2222, xx TD9.2237, xxx TD9.2413]

x TD10.282], xx TD10.2823, xxx TD11.2979]

x TD11.3027, xx TD11.3032; xox TD11.3089)
[x TD13.3596, xx TT13.3602, xxx TD14.3866])
[x TD15.4029, xx TD15.4042, xxx TD15.4119]



88,

£9.

a0.

1.

-29.

For the Respondent:

Mr. [x TD9.2433, xx TD9.2430, xxx TD10.2560]
Mr. Myung Jun Kim [x TD11.3104, xx TDI1.3113, xxx TD11.3154]
Mr. Do Gon Hwang [x TD12.3192, xx TD12.3198, xxx TD12.3334]

Mr. Dong Hoon Kang [x TD12.3350, xx TD12.3353, xxx TD13.3419]
Mr Bongho Yang [x TD13.3440, xx TI)13.3445, xxx TD13.3539]

Mr. Inki Lee [x TD13.3571, xx TD13.3572, xxx TD13.3592]
Professor x TI4.3779, xx TD14.3789]
Mr. [x TD16.4137, xx TD16.4154, xxx TD.164242]

The Parties’ Counsel also made oral submissions, as follows:

Claimants’ Opening Argument on Damages [TD15.3888]

Respondent’s Opening Argument on Damages [TD15.3950]

Further Third-Party Request: On 30 November 2015, MINBYUN submitted a “Request
for an Amicus Curiac Written Submission as Non-disputing Party” according to 1CSID
Arbitration Rule 37(2) (“MINBYUN’s First Request”). That same day, the Tribunal's
Secretary transmitted a copy of the Request to the Tribunal and the Parties. Pursuant to
[CSID Arbitration Rule 37(2) requiring consultation with the Parties, the Tribunal invited
the Partics to submit their respective observations on MINBYUN's Request. The Parties
submitted their respective observations in writing on 11 December 201 5.

Procedural Order No. 15 of 21 December 2015: After considering the Parties’
observations, the Tribunal denied MINBYUN's First Request. In the Tribunal’s view, if
MINBYUN's Request were granted, it would disrupt the proceedings and unduly burden
or unfairly prejudice the Parties. Granting MINBYUN's Request would likely cause Phase
111 of the Hearing to be adjourned or, at least, require a separate phase at significant time
and cost to the Parties. Moreover, the Tribunal was not persuaded that MINBYUN had a
perspective, particular knowledge or insight that was materially different from that of the

Parties, particularly their Counsel and expert witnesses.

PHAsSE 11 oF THE HEARING (ORAL PHASE)

A third Heaning on Jurisdiction took place in The Hague, Netherlands, from 5 to 8 January
2016 (the “Phase I11 Hearing™). [t was recorded by a verbatim daily transcript. In addition
to the three Members of the Tribunal and the Acting Secretary of the Tribunal, Ms. Jara



Minguez Almeida, the Court Reporter and the Interpreters, those present at the Phase 111

Hearing were:

For the Claimanis:

The Claimanis® Counsel
Mr. Stanimir A. Alexandrov
Ms. Marinn Carlson
Mr. James Mendenhall
Mr. Judah Ariel
bir. Andrew Blandford
Mr. Michael Krantz
Mr. Beomsu Kim
Mr. John M. Kim

The Claimants' Representatives
s,
M.

For the Respondent:

The Respondent’s Counsel
Mr. Bnan Bombassaro
Ms. Jean Choi
Mr. Paolo Di Rosa
Ms. Amy Endicott
Ms. Jean Kalicki
Ms. Bailey Roe
Mz, Aimee Reilert
Mr. Csaba Rusznak
Ms. Mallory Silberman
Mr. Anton Ware
Mr. Sam Witten
Mr. John P. Bang
bs, Ara Cho
Mr. Junu Kim
Mr. Kevin (Kap-You) Kim
Mr. Seokchun Yun

The Respondent's Representatives
Mr. Chul Soo Kim
Ms. Ji Un Kim
Ms. Miri Ryu
Mr. Jaeyong Jeong
Mr. Jae Woong Kang
Mr. Kunho Bae

Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
Sidley Austin LLP
KL Partners

KL Partmers

Lone Star Funds
Lone Star Funds

Amold & Porter LLP
Arnold & Porer LLP
Arnold & Porter LLP
Arnold & Porter LLP
Arnold & Porter LLP
Amnold & Porter LLP
Arnold & Porter LLLP
Arnold & Porter LLLP
Amold & Porter LLP
Arnold & Porter LLP
Amold & Porter LLP
Bac, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LI.C
Bae, Kim & Lee LLC

Ministry of Justice
Ministry of Justice
Ministry of Justice
Ministry of Justice
Ministry of Justice
Ministry of Justice
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Ms. A Yong Lim Ministry of Justice

Mr. Sun Young Jin Financial Services Commission
Mr. Suam Lee Financial Services Commission
Mr. Suk-Rin Hong Financial Supervisory Service
Mr. Kihyun Park Financial Supervisory Service
Ms. Hye Sun Joung Financial Supervisory Service
Ms. Eunok Lee Ministry of Foreign Affairs
Mr. Jachyung Park Mational Tax Service

Mr. Kwangmin Kim National Tax Service

Mr. Wonbong Jang National Tax Service

Mr. Kyumyung Jeong National Tax Service

Ms. Huykyung Byun National Tax Service

Mr. Sungjae Lee National Tax Service

The Claimants® Expert Witnesses (who did not testify at this Phase 111 Hearing)
Mr. PricewaterhouseCoopers
M. Ewha Womans University

The Parties” Counsel also made oral submissions, as follows:

Respondent’s Closing Argument on Jurisdiction [TT}17.4264)
Claimants’ Closing Argument on Jurisdiction [TD18.4413]

Procedural (rder No. 16 of 7 April 2006: The Tribunal issued Procedural Order No. 16
concerning procedural matters related to the Phase IV Hearing. It confirmed that
this Hearing would be confined to the issues relating to banking, tax and quantum (i.¢., not

jurisdiction).
PHASE IV OF THE HEARING (ORAL PHASE)

A fourth Hearning (Phase I'V) took place in The Hague, Netherlands, from 2 to 3 June 2016
(the “Phase IV Hearing™). It was recorded by a verbaum daly transenipt. In addition 1o
the three Members of the Tribunal and the Secretary of the Tribunal, the Assistant to The
Honourable Charles N. Brower, the Court Reporter and the Interpreters, those present at
the Phase IV Hearing were:

Far the Claimanis:

The Claimanis® Counsel
Mr. Stanimir A. Alexandrov Sidley Austin LLP
Ms. Marinn Carlson Sidley Austin LLP
Mr. James Mendenhall Sidley Austin LLP
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Mr. Andrew Blandford Sidley Austin LLP
Mr. Michael Krantz Sidley Austin LLP
Mr. Beomsu Kim KL Partners
Mr. John M. Kim KL Partners
Mr. Eun Nyung Lee Kl Pariners

Lone Star Funds
Lone Star Funds

The Claimants' Representatives
Ms.
Mr.

For the Respondent:

The Respondent’s Counsel
Ms. Jean Kalicki Independent Senior Consultant
Mr. Kelby Ballena Amold & Porter LLP
Mr. Brian Bombassaro Amold & Porter LLP

Ms. Jean Chot
Mr. Paola Di Rosa

Arold & Porter LLP
Armold & Porter LLP

Ms. Aimee Reilert Arnold & Porter LLP
Mr. Csaba Rusznak Amold & Porter LLP
Ms. Mallory Silberman Amold & Porter LLP
Mr. Anton Ware Amold & Porter LLP

Arnold & Porter LLP
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC
Bae, Kim & Lee LLC

Mr. Sam Witten

Mr. Kevin (Kap-You) Kim
Mr. John P. Bang

Mr. Junwoo Kim

Ms. Sue Hyun Lim

Ms. Ara Cho Bae Kim & Lee LLL.C
The Respondent’s Representatives

Mr. Sang-Yeop Koo Ministry of Justice

Ms. Ji Un Kim Ministry of Justice

Ms. Min Ryu Ministry of Justice

Mr. Jae-Woong Kang Ministry of Justice

Mr. Jeongwoo Kang Ministry of Justice

Mr. Ahrham Kim
Ms. Ayoung Lim

Ministry of Justice
Ministry of Justice

Mr. Yunsu Rhee
Mr. Suam Lee

Mr. Youngoh Chi
Mr. Kihyun Park
Ms. Hye Sun Joung

Financial Services Commission
Financial Services Commission
Financial Supervisory Service
Financial Supervisory Service
Financial Supervisory Service

Mr. Sang-Woo Lee
Ms. Huy-Kyung Byun
Mr. Kwang-Min Kim
Mr. Won-Bong Jang

National Tax Service
National Tax Service
MNational Tax Service
Mational Tax Service
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Ms. Ji-Hyun Park National Tax Service
Ms. Eunok Lee Ministry of Foreign Affairs
Ms Hyunju Shin Ministry of Foreign AfTairs

The Respondent’s Experts
Mr,
Mr.
Mr.

Seoul National University
Hanyang University
PricewaterhouseCoopers

The Parties’ Counsel also made oral closing submissions, as follows:

Claimants’ Closing Statement [TD20.4780]
Respondent’s Closing Statement [TD21.3067)

PosT-PHASE [V OF THE HEARING

The Parties jointly wrote to the Tribunal on 27 July 2016 to inform the Tribunal that they
agreed to send their Costs Schedules in an agreed format by 29 July 2016, and they
subsequently did. Upon invitation from the Tribunal, on 16 May 2022, cach Party provided
an wupdated Costs Schedule; the Claimants” Costs Schedule amounts 1w
USD 37,311,934.14, while the Respondent’s Costs Schedule amounts to
USD 29,044,621.80; KRW 11,689.808.017.00 (which the Respondent lists as
approximately USD 9,059,601.00); and EUR 35,727.50 (which the Respondent lists as
approximately USD 37,14E.00).

Procedural Order No. 17 of | August 2016: The Tribunal issued Procedural Order No. 17,
conceming the Parties’ wrillen costs submissions: each Party was to submit comments on
the allocation and assessment of costs, not to exceed five single-spaced pages by 15 August
2016 with no right of reply.

Cost Submissions: Further to Procedural Order No. 17, each Party filed a written

submissions on the issue of costs, on 15 August 2016.

Further Third-Party Request: On 18 December 2018, MINBYUN submitted a “Second
Request for an Amicus Curiae Written Submission as Non-disputing Party™ according to
ICSID Arbitration Rule 37(2) (“MINBYUN’s Second Request™). That same day, the
Tribunal’s Secretary transmitted a copy of the MINBYUN's Second Request to the
Tribunal.
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Procedural Order No. 18 of 11 February 2019: The Tribunal issued Procedural Order
MNo. |8, concemning: (i) the testimony of certain FSC witnesses adduced in this 1CSID
arbitration; (ii) the Claimants® pending application in LSF-KEB Holdings SCA v. Hana
Financial Group, Inc., ICC Case No. 2221/CYK/PTA (the “1CC Arbitration”), regarding
the testimony of certain Hana witnesses; (iii) the 1CC Arbitration and this Tribunal's
Award; (iv) co-ordination between the ICC Arbitration and this ICSID arbitration as to the
timing of their respective awards; (v) MINBYUN'"s Second Request; and (vi) the pending
Korean tax proceedings. With respect to MINBYUNs Second Request, in this Procedural
Order No. 18, pursuant to [CSID Arbitration Rule 37(2). the Tribunal invited the Parties to
submit their writlen observations by 28 February 2019,

Procedural Order No. 19 of 8 April 2019 After considering the Parties” observations, the
Tribunal incorporated by reference the terms of Procedural Order No. 15 in which it denied
MINBY1UN"s First Request and rejected MINBY1UNs Second Request as the situation had
not materially changed, except for the arbitration’s more advanced stage, which made the
Second Request even more inappropriate.

Procedural Order No. 20 of 15 April 2001%; The Tribunal issued Procedural Order No. 20
determining that the testimony of the FSC officials (both written and oral) is to be treated
as "Confidential Information™ in accordance with Procedural Order Wo. 5, and that
therefore the Claimants are precluded “from presenting the FSC officials’ testimony to the
ICC tribunal in the ICC Arbitration.”

Procedural Order No. 21 of 22 May 201%: The Tribunal issued Procedural Order No. 21
concerning the Claimants’ application for the Charging Documents to be produced by the
Respondent and the Respondent’s application in regard to the final award rendered on
13 May 2019 in the ICC Arbitration (the “ICC Award").

Procedural Order No. 22 of 29 May 2019: The Tribunal issued Procedural Order No. 22
concerning the ICC Award and the Respondent’s renewed application regarding the
testimony of the Hana executives in the [CC Arbitration,
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Procedural Ovder No. 23 of 12 June 2019: The Tribunal issued Procedural Order No. 23
concerning the [CC Award.

Procedural Ovder No. 24 of 19 July 2019: The Tribunal issued Procedural Order No. 24
concerning the Charging Documents, the ICC Award and the testimony of the Hana
executives in the ICC Arbitration between LSF-KEB and Hana.

FProcedural Order No, 25 of 15 January 2020: The Tribunal issued Procedural Order
Mo. 25 granting the Claimants” application to admit the ICC Award into the record and
inviting the Parties to submit simultaneous briefs by 5 February 2020; the deadline was
subsequently extended to 12 February 2020, and the Parties submitted their briefs on that
date. Furthermore, having reviewed the ICC Award de bene esse, the Tribunal denied the
Claimants’ application to admit the Hana executives’ testimony adduced in the ICC
arbitration as the important portions of such testimony should be contained in the 1CC
Award.

Following the reconstitution of the Tribunal, on 14 and 15 October 2020, a hearing was
held by videoconference with the Tribunal, the Secretary of the Tribunal, the Assistanl to
the President of the Tribunal, the Assistant to The Honourable Charles N, Brower, the
Court Reporter, and the following persons:

For the Clatmoanis:

The Claimants® Counsel

Mr. Stanimir A. Alexandrov Stanimir A. Alexandrov PLLC
Ms. Marinn Carlson Sidley Austin LLP

Mr. Michael Krantz Sidley Austin LLP

Mr. Gavin Cunningham Sidley Austin LLP

Mr. Earle Anderson Sidley Austin LLP

Mr. Paul David Avila sidley Austin LLP

Mr. Beomsu Kim KL Partners

Mr. Eun Nyung Lee KL Partners

Mr. Young Suk Park KL Partners

The Claimants’ Representatives
Ms. Lone Star
Mr. Lone Star
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For the Respondent:

The Respondent’s Counsel

Mr. Paolo Di Rosa
Mr. Anton A. Ware

Ms. Mallory Silberman

Mr. Jun Hee Kim

Mr, Samuel M. Witten
Ms. Amy Endicott
Mr. Brian Bombassaro
Mr. John Muse-Fisher
Mr. Bart Wasiak

Ms. Ana Pirnia

Mr. Kelby Ballena
Mr. John Bang

Mr. Junu Kim

Mr. Kevin Kim

Ms. Ara Cho

The Respondent’s Representatives

Mr. Sung Kook Kang

Mr. Changwan Han
Mr. Heung Sac Oh
Ms. Hyeon Song Lee

Mr. Kyuhyun Cho
Mr. Hyungjoo Lee
Mr. Youngjick Lee
Mr. Suam Lee

Mr. Ryonho Kang
Mr. In-Soon Choi
Mr. Junho Kim

Ms. Min Kyong Cho
Mr. Seunghun Shin
Ms. Mijoo Hyun

Ms. Eunyoung Choi
Ms. Jeevoung Ha

Amold & Porter LLP
Amold & Porter LLP
Amold & Porter LLP
Amold & Porter LLP
Amold £ Porler LLP
Arnold & Porter LLP
Amold & Porter LLP
Amold & Porter LLP
Amold & Porter LLP
Amold & Porter LLP
Amaold & Porter LLP
BKL

BKL

Peter & Kim

Peter & Kim

Deputy Minister for Legal Affairs /
Ministry of Justice

Director [ Ministry of Justice

Public Prosecutor / Ministry of Justice
Senior Deputy Director / Ministry of
Justice

Deputy Director / Ministry of Justice
Deputy Director / Ministry of Justice
Director General / Financial Services
Commission

Deputy Director / Financial Services
Commission

Deputy Director / Financial Services
Commission

Director of International Taxation
Division / National Tax Service
Deputy Director / National Tax Service
Deputy Director / National Tax Service
Deputy Director / Minisiry of Economy
and Finance

Director / Ministry of Foreign Affairs
Director / Ministry of Foreign AflTairs
Second Secretary / Ministry of Foreign
AfTairs
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CLOSURE OF THE PROCEEDING

Pursuant to ICSID Arbitration Rule 38(1), by letter dated 28 June 2022, the Tribunal
declared this proceeding closed.

INTRODUCTION TO THE PARTIES

In the wake of the Asian financial crisis of 1997-]1998, Korea became attractive to foreign
capital. The surge in foreign investment can be seen in the ownership of Korean banking
shares: in 1998, 12% of Korean bank shares were in foreign hands; this increased to 21%
in 1999, 27% by 2001 and 45% by 2003,

In April 2004, Carlyle Group had sold the Hanmi Bank for capital gains of KRW 661.6
billion.”” That same month, Carlyle also sold KorAm Bank to Citigroup.”® In January
2005, Newbridge sold its stake in Korea First Bank to the British bank Standard
Chartered.®® Newbridge realised capital gains of KRW 1.15 trillion on the sale.” The
Korcan media reported that both Carlyle and Mewbridge had used shell companies in
Malaysia to avoid Korean taxes.®’ At about the same time, Goldman Sachs realised a
KRW 24.2 billion gain in a Korean property transaction.’”

In February 2005, Korea’s Economic Advisory Council published a report entitled
Influence of Inflows of Speculative Foreign Funds and Suggested Countermeasures. The
report estimated that speculative short-term funds (hedge funds and private equity funds)
had invested USD 1.8 trillion in Korea. The report goes on to highlight Carlyle’s and

#* Exhibit C-071, “Anti-Foreign Capital Sentiment Rages,” The Kavea Times, 24 Ociober 2004,

' Exhibit C-636, Economic Advisory Council, Report: fnffuence of Mflows of Speculative Foreign Funds and
Suggﬂrdd Craartermeasures, 18 Fi.:h-m:r}' 205 P 4,

* Exhibit C-346, “Civic group calls for taxation of *foreign hedge funds,"™ Fowkap News Agency, 18 January 2005,
* Exhibit C-346, “Civic group calls for taxation of *foreign hedge funds,”™ Yomhap News Agency, 18 January 2005,
* Exhibit C-636, Economic Advisory Council, Report: Faffuence of Inflows of Specwlative Forgign Funds and
Swggetted Countermeasures, 18 February 2005, p. 4.

* Exhibit C-346, “Civic group calls for taxation of *foreign hedge funds,™ Forhap News Agency, 18 January 2008,
** Exhibit C-348, “Five foreign funds taxed W2 15 bin for irregularitics,” Pomhap News Agency, 29 September 2005,
M Exhibit C-636, Economic Advisory Council, Report: fafwence of Tnffows of Speewlative Foreien Furcds avnd
Sugpested Countermeasures, 18 February 2005, p. 1.
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MNewbridge's use of [L.abuan, Malaysia as a tax haven. Secventeen months later, Korea's

Ministry of Finance formally declared Labuan a tax haven, blacklisting it.*

113. It was against this backdrop that Lone Star bought and sold the Star Tower Building in
Seoul and its stake in KEB.** Both transactions were in the public spotlight, as Lone Star
was now one of the most active turnaround funds in South Korea.® To the allegation of

excessive profits, was added a measure of outrage that the profits had in the past been made
illegally.

114. Lone Star is a privale equity firm based in Dallas, Texas, that secks assets it considers
undervalued in markets inside and outside the United States.’” As Lone Star’s founder and

Chairman, Mr._ explained, Lone Star is not a “growth™ investor; rather, its
business model relies on “getting a wholesale discount, then selling the asscts back into the

market.™® However, in Korea, it says, it found its capital investment entrapped. Lone Star

H Exhibit C-663, “Korea to tax Labuan-based foreign investors,” Finarcial Times, 29 June 2006,

¥ Exhibit C-208 / R-188, Seoul Central District Court Case No. 2006{iohap]352, Judgment, 24 November 2008
(" Byeon Decision™), pp. 48-50:
KEB was established in 1967, by way of BOK [Bank of Korea] conrributing the
Jiell capifal aaeiont, wnder the Korea Exchange Bank Act which was enacied as
Lerw No. ] 500 on July 28, 1966, The Korea Exchange Bank Act provided that the
J:p;r.l'rq:.f |;.l_|||' KEER shall be ;'{Wri&p{;d.ﬂa}r BOK, and :.n:‘:r.l.r{.ﬁng.i'}', B fvesied a
todal of KRW 395 billion in KEB during a period from 1966 to [985. Then, KER
was comverted inlo o stock comparty under the Commercial Code fn 1989, and
Article 8{2) of the Supplemevniary Rules of the Korea Exchange Bank Act, which
was gbolivhed as Low No, 4,170 on December 30, 989 stipulates “Any malter
pertatning to the method and procedurs of sale of compary thares shall be
determimed by the Minister of MOFE [Ministry of Finance and Economy].
[--.]
BOIK war the largest sharcholder of KER uaiil [, et CF [Commerzbank AG)
made o KRW 350 billion investarent in KEB for a 29 79% stake around Sy of
998 and then made avn additional imvestmeni, raising ils stake in KES o (20 3%]

[#ic]

¥ Exhibit C-346, “Civic group calls for taxation of *foreign hedge funds,”™ Fonkap News Agency, 18 January 2005,
7 See Exhibit CWE-MZ, First Wimess Statement, para. | ; Exhibit CWE-(H7, First Witness
Statement, para. |; Exhibit ! Sear Fund TV (ULS), LP., Laone Star Fred TV (Berm, , . amd LSF-KER
Holdings SCA v. _ District of Dallas County (TX), Plaintifls Original Petition, 16 July 2009 (“Lone Star
Petition'™), para, 2.

" Counter-Memaorial, para. 91, citing Exhibit R-008, “Oregon invests heavil inF ‘distressed debt” fund,”
Chregronlive, 30 Seplember 2000, See alio Exhibii CWE-D0Z, First Wilness Statement, para. 2 (“In

considering potential investments, the [Lone Star] Funds® objective 15 10 scrutinize the underlying credit quality or
actual value of an asset to determing whether the asset has been undervalued by the market, and then to identify an
accurale price for the investment., This type of granular analysis s the very core of our operations [...]."),
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was allowed to enter Korea and invest over a billion dollars in a large, ailing bank at a time
(2003) when the Korean economy as a whole was in crisis, and no other investors were
willing to take the nsk. However, once Korea had taken full advantage of the investment,
Lone Star says, it was not allowed to leave with the legitimate proceeds of that

investment,**

A INVESTMENT STRUCTURE

115.  As explained by the Clamants’ witness, !'u'lr._ Lone Star raises capital
from institutional investors and high-net-worth individuals, which it pools into a series of
“private equity funds™ with names such as Lone Star Fund I11 and Lone Star Fund V. %
These private equity funds are organised into limited parinerships formed in Delaware (for
funds contributed by U.5. investors) and Bermuda (for funds contributed by non-1.8,

invesiors).

116. The investors are the limited partners and a management entity controlled by Lone Star is
the general partner.®’ The capital collected in these “upper tier” limited partnerships is
then invested through various intermediate entities in jurisdictions such as Bermuda, before
arriving at “the special purpose vehicle (“SPV") company [such as LSF-KEB] that |]
make[s] the [foreign] investment [in this case in Korea] and become|[s] the direct owner of

the property or shareholding, ™"

** Memaorial, para. 3.

¥ Exhibit CWE-M7,
" Exhibit CWE-D07,
1 Exhibit CWE-07,

First Witness Statement, paras. 1516,
First Witness Stulement, paras, 1516,
First Wimess Siatement, para, 16,
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Figure 1: Simplified Lone Star Corporate Holding Structure®

117.  As illustrated in Figure 1, six of the eight Claimants in this arbitration are Belgian holding
companies that held shares in a portfolio company in Korea,* whereas the remaining two
Claimants claim as successors in interest to one of the six Belgian holding companies (Star
Holdings SCA), which was liquidated prior to the filing of Claimants’ Request for

Arbitration.**

118,  In 1997-1998, Korca was among the economies most severely impacted by the Asian Debt
Crisis. Faced with nonperforming loans held by Korean conglomerates (chaebol), Korea's

 Counter-Memorial, p. 55.

* The six Belgian special purpase vehicle Claimants are; LSF-KER Holdings SCA, LSF-SLF Holdings SCA, HIL
Heldings SCA, Kukdong Holdings I SCA, Kukdong Holdings 11 SCA, and Star Holdings SCA. Exhibit CWE-007,
* First Witness Statement, para. 16 and n, 2

* According to Lone Star, Claimants Lone Star Capital Management SPRL and Lone Star Capital Investments S.ar.L
are successors in interest 1o Star Holdings SCA. See Lester of 5, Alexandrov e ICSID Secretariat, 30 November
Z012.
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government created the Korea Asset Management Corp. ("KAMCO™) to sell
nonperforming loans at a discount in exchange for new capital to back imterest-bearing
government-backed securities.*® Beyond the initial acquisition of this distressed debt, the
first wave of foreign private equity firms to speculate in purchasing Korea's banks were
Goldman Sachs, the Carlyle Group (working with J.P. Morgan), and Newbridge Capital
LLC.*" The British PE firm LaSalle also did so nearly in lockstep with Lone Star,*

119. Foreign investors concluded that investing through Ireland, * Belgium, Luxembourg,* and

“ Exhibit CWE-002, [ First Witness Statement, paras. 7-8:

He turned owr aifenfion fo the Korean ecomosty when It way hif by the Asian
Sinancial crivis in late 1997 and endered into a deep recession. (e of the seclors
et affected by the crisls was the banking sector, which becams hurdemed with
a sharp increase in NPLs thal had been made 1o finance business ventures hy
farge Korean conglosrerares freferred o ap chosholl. To faeilitars the resmoval
of these NPLs from the books of banks and other financial institutions, ihe
governmend organized the Korea Asvel Management Corporation (" KAMCO")
and estahlished within it an NPL resolwiion fund, which would purchase the NPLs
af o discound and, in exchange, infect new capital into the banks in the form of
inferest-bearing government-backed securities.

KAMOD aciively soliciied forgign invesiors in the distressed-debi business—
inciuding Lone Star—io buy these NPLs from KAMOO, Thus, we emlered the
Korean miarket pursianl Io an invitation from the government,  Initially, |
dispaiched one of our senior invesiment professionals, M., fuehicl, as
{ will axplain below, we later discovered was a poor selection), to Korea to
diferatime whether if would Be an attractive imveststenl envirormenl for Lowne
Star, We fairly quickly comcluded that we cowld build a successful investment
Platform there, beplnning with a suceetsfid bid fn KAMOO s original awction of
NPLs in lare 1998

7 Exhibit C-348, “Five forcign funds taxcd W215 bin for irregularities.” Fanhap News Agency, 20 September 2003,

“ Exhibit R-192, Seoul Administrative Court, Case No. 2008Guhap] 6889, Judgment, 26 June 2009 (On 30 May
2001, LaSalle established two UK partnerships that created two Luxembourg-based and two Belgian-based entities to
facilitale purchase of a Seoul office building: less than three weeks later on 18 June 2000, Lone Star closed its
agreement of purchase and sale for the Star Tower building from Hyundai Development Corp.).

“ Exhibit R-199, Memorandum from [ © I =< [ 25 Scrtember 2000, p. 2-
Korea, For Korean REQ transaciions thal can qualify under the Korea Aszet-
Backed Securitization (“ABS") Low and regwlalions (the essenttal requirement
being that the seller of the assets qualifies as an "Originalor™ under the ABS Lo,
which includes KAMOO, baaks, lasurance companies, and [ke financial
interatediaries), the acquirer/owser world be an affskore SPV with 6:1 deby
capital owned through L8 IelshCo fin the same manner ag tuch lovestment hove
been made in the pasi). Korean RECQ that does not qualify wnder the ABS Law
'm']l.l!u:l'.l'ﬂ-t&' b owned Fﬁrmfghuxmur:l SPV wirh 3: 1 dehi n:pfi'r.r! el throwgh
LE Irizh Co. We are contimiing fo explore the optimal residency of the stockholder
af this 8PV, 10 at lo minimize any Koréan withholding taces on dividends or
capital going tares on the sale of the shares.

* Exhibit R-192, Seoul Administrative Court, Case No. 2008Cuhap 16889, Judgment, 26 June 2009,
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Labuan, Malaysia®' could limit or largely eliminate their Korean taxes. In 2000, Lone
Star’s corporate counsel, Mr. [l ovtined™ a Korean tax strategy for Mr. |}

- Lone Star’s founder and Chairman, ™ and Mr._ Lone Star's Viee

Chairman and the Head of Asia Operations for Lone Star Funds (1997-2007).* Lone Star

structured its Korcan investments to reflect his tax advice.

B. LoNE STAR PRINCIPALS INVOLVED I8 THE CLAIMANTS INVESTMENTS IN KOREA

120. Lone Star's investments were supervised by senior executives both Korean and expatriates.

m  ~e.

121. When Lone Star first expanded its investments into Korea in 1998, it dispatched Mr.-
- one of Lone Star’s “senior investment professionals,” to Korea to oversee the effort,**
From that time until his departure (the Respondent would say *flight™) from Korea in mid-
September 2005, Mr-. was Lone Star’s most senior resident executive and acted as Lone
Star's “Country Manager."** Mr.. held a 27% partner participation percentage in Lone
Star’s Korean investments (including KEB, Kukdong, Star Lease, and others), ™ This was
roughly comparable to the partner percentages held by Lone Star Chairman Mr_-
and Senior Executive Mr. -”'

122. Mr.- identified KEB as an investment opportunity.” He oversaw Lone Star’s due
diligence in respect of KEB* and its success in obtaining regulatory approval of the

i Exhibit C-346, “Civic group calls for laxation of *foreign hedge funds,”™ Fomhap News Agency, 18 January 2005
("“Wewhridge Capital reportedly used a paper company in Labuan, & Malaysian tax haven, (o avoid paying taxes, ™).

* Exbibit R-199, Memo from [ /R =< I 26 scrtember 2000,

“ Exhibit CWE-002, [ First Witness Statement, para. 1.

“ Exhibit CWE-(, Wilncss Siatement of 14 Octeber 2003 First Witncss Statement™),
para, 1 (“Between 1997 and 2007, [ was the Vice Chairman and the Head of Asia tions for Lone Star Funds
(“Lone Star™). In that role, | supervised Lone Star's investment activities in Asia — assisting Lone Star to identify,
acquire, and manages investments there,”™),

* Exhibit CWE-D02 First Witness Statement, para. 8; Exhibit R-009, Lone Star Petition, para. 10 of
Exhibit CWE-06, irsl Witness Statement, para. 5.

* Exhibit B-009, Lone Star Petition, para. 10,

*' Exhibit R=016, First Amended and Restated Limited Partnership Agreement of Lone Star Partners [V, 12 December
2001 (“Lone Star Parinership Agreement”™), Exhilyiy E,

* Exhibit R-016, Lone Star Partnership Agrecment.

* Exhibit C-208 / R-188, Syeon Decision

" Exhibit C-208 / R-188, Byeon Decision, p. 64,



vd3

investments, including communications with the FSC on behalf of Lone Star.® Mr. [JJ|j

served as a dircctor of KEB following LSF-KER's acquisition of control,*

123,  During a 2005 tax audit, it was discovered that between December 1998 and April 20035,
Mr. . had embezzled over USD 12 million from Lone Star, using fraudulent invoices to
siphon funds to himself and his family members, and engineering fictitious transactions to
try to cover his tracks.® According to the Claimants, the discovery of Mr. -
embezzlement led to the tax authorities making an improper offer “to look the other way™
if Lone Star agreed to pay “substantial, illegal tax assessments™ but Lone Star refused.®

@ ™.

124. Mr. - {also known by his Korean namc._ was Lone Star’s “second-
in-command in Korea” unl:h:r- Afler Mr.- departure in mid-Seplember
2006, - became Lone Star’s most senior executive in Korea® with a 6% partner
participation percentage.”® The Korean Special Prosecution Office (“SPO™) alleged that
in 2003, Mr. - and his fellow LSF-KEB appointed directors on the KEB Board —
Mﬂ.ﬂirﬁ.- _ and _ - engaged in illegal stock
manipulation to bring down the stock price of KER"s credit card subsidiary (and thus
KER’s cost of acquisition) (the “Stock Price Manipulation Case™). For this, Mr. -

wits tried and convicted of stock price manipulation, and ultimately sentenced to a three-

¥ See Exhibit R-015, Letier from [ to FSC. 24 September 2003,

™ Exhibit CWE-D07, First Wiiness Stafement, para, 14,
“ Exhibit cwum:,.—*m Witness Statement, para. 23; Exhibit CWE-007, [ First Witness
Stademenl, para, 31,
™ Memorial, para. 18:
[]m thve conrse of the bax raids and aucils, Lone Sar dizcovered ihal ome aof is
emplayees, had embezzled 512 wullion from Lone Star. Lome Star

reparied the crime o the fax authorifies, who then fold Lone Star thai they would
fook the other way i Love Siar paid substanticd, iflegal fax arsessments, Lo

Star refuzed. Despite the fact that Lone Star, nod KEB ov the Korean governament,

was fthe wichim of embezzlemeni, the episode further tainied the
panblic's view af Lone Sav.

“ Exhibit cwr,-nu'?_m First Witness Statement, paras. 14, 45; Exhibit C-033 / R-139, Scoul Central

Dristrict Coourt, Case Mos. robapT] and 20060rakapl 272, Judgment, | February 2008 (“Distriet Court

Judgment, Stock Price Manipulation™), pp, 2-3

“ Exhibit R-016, Lone Star Partncrship Agreement, p. 30,
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year prison term." The prosecutors also sought to proceed against Messrs, -- and

B o e [ bad already left the country, and Messes. [ and [N
declined to return to Korea to address the charges.™ Mussrs.- aml_

of Citigroup Global Markets Korea Securitics Limited (“Citigroup™) also worked with

Messrs, --- Elnd- in planning Lone Star’s acquisition of KEBCS.®
@ e

125. Mr._ was a Lone Star appointed director of KEB™ and the Claimants’
lawyer in Korea.™ Prior to joining Lone Star, he had practiced as a tax lawyer at 2 major
American law firm, and before that served in the U.S. Treasury Department’s Office of
Tax Policy.™ Although Mr_- was named in the KEB credit card case (where stock
manipulation was charged), he declined to return to Korea to face charges, despite

continuing to sit on KEB's Board until Lone Star's exit from Korea in 2012,

@ vie S+~ -

126. In terms of non-resident directing minds, Mr-_ as stated, is the founder and
Chairman of Lone Star. Mr. - was [.one Star’s global second-in-command untl
2007, Mr. - was also implicated in the alleged KEB credit card stock manipulation™

but declined wo travel io Kores (o stand inal,

¥ Rew gemerally Exhibit C-033 / R=13%, District Court Judgment, Stock Price Manipulation; Exhibit C-188 / R-140,
Scoul High Coun, Case No, 2008N0318, Judpment, 24 June 2008 (“High Court Judgment, Siock Price
Manipulation™); Exhibit CWE-M'.".-E First Witness Statement, paras. 36, 52, 59, 64.

™ Bee Exhibit CWE-7, First Witness Statement, par, 36 (“To this day, .’v'lr.- and [ canned visii

Korea without facing arrest. .,
“ Exhibit R+160, Email from [ w [T 21 ¥ovember 2003,
First Witness Statement, para. |,

T Exhibit CWE-007,
"I Exhibit CWE-(HY7, Firsl Witness Statement, para. |; Exhibit C-033 / R-139, District Court Judpment,

Stock Price Manipulation, p. 3.
7 Exhibit CWE-007, [ First Witmess Statement, para. 2.

™ Exhibit CWE-007, First Witness Statement, para. 36.

™ Exhibit CWE-D04, Firat Witnesa Statement, para. 23 (“In the meantime, the investigations continsed and
in fact appeared 1o be escalating, with the prosecutors in October [2006] repeatedly trying, and finally succeeding, in
having arrest warrants issued for me and other Lone Star personnel (in connection with the alleged KEB Card stock
price manipulation],”).
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KOREAN INSTITUTIONAL PARTICIPANTS
The MNational Assembly

The National Assembly is the unicameral national legislature of South Korea. Elections
for the (currently) 300 seats are held every four years. Some opposition members in the
National Assembly promoted a political controversy over Lone Star's investment in KEB,
both when it was made in 2003 and again when Lone Star sought to sell its shares between
2005 and 2012. The opposition attacked the administration of President Roh by claiming
various forms of misconduct by government officials (and Lone Star) in the 2003
acquisition and thereafter.”™ On 2 March 2006, the National Assembly demanded an audit
by Korea's Bureau of Audit and Investigation (“BAI™) into the evenis surrounding Lone
Star’s 2003 acquisition of KEB. The BAI launched the audit the following day. On
7 March 2006, the Finance and Economy Committee filed a enminal complaint with the
SPO.™

By summer 2006, President Roh’s approval rating had fallen below 15% and his Uri Party
had been defeated in the May 2006 local elections. In a May 2006 poll, more than three-
quarters of Koreans surveyed said they believed corruption played a role in Lone Star’s
acquisition of KEB,™

Bureau of Audit and Inspection (BAI)

The BAI is a government agency charged with auditing the accounts and expenditures of
the national government and reviewing the performance and operations of various
government agencies,”® After carrying out its annual audit, the BAI reports its findings 1o
the President and the National Assembly.™

™ Memorial, para. 176.
* Memorial, para. 179,
" Memorial, para. 181.
" Exhibit C-330, Republic of Kores, Board of Audit and fnspeciion Act (Act No, 9399, JTanuary 20009) (“BAT Acf).

™ Exhibit C-332, Seoul Financial Forum, “Policy Recommendations for the Incoming Lee Myung-bak Government,”
| February 2008.
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130,  The investigation of Lone Star’s acquisition of control of KERB focused on the bank’s BIS
ratio.* The BIS ratio measures a bank's portfolio risk against its total equity capital. KEB
had bee¢n substantially State-owned. It was alleged that in 2003 Lone Star’s lawyer,
h.-'Er_- bribed an official, Mr. Yang-Ho Byeon, to manipulate KEB's BIS ratio in
order to facilitate Lone Star’s purchase of a controlling stake in KEB. The BAI issued
interim and final reports in June 2006 and March 2007, respectively,®! which were critical
of Lone Star. There was particular concemn over the alleged manipulation of the sale of
Slate assels.

(3) The Financial Services / Supervisory Commission (FSC)

131. Al the time LSF-KEB invested in Korea in 2003, financial policy-making was the
responsibility of the Ministry of Finance, and supervision was the responsibility of the
Financial Supervisory Commission.™ In February 2008, an amendment was made to the
Act on the Establishment of Financial Supervisory Organizations to bring both of these
functions under the responsibility of the FSC which was renamed the “Financial Services
Commission” (“FSC™).* Since 2008, the FSC has been responsible for matters concerning
the “[s]upervision and inspection of, and sanctions against, financial institutions,™
“[flinance-related policies and systems,” and matters concerning “[ajuthorization and
permission for the establishment, merger, conversion, acquisition and transfer of business,

and management of financial institutions.™

M “RIS" refers 10 the Bank of International Settlements, located in Basel, Switzerland,

¥ Exhibit C-152 / R-146, BAI Repori on Sale of Korea Exchange Bank: Summary of Audit and Result, 12 March
2007 ("BAI Report an Sale of KEB"); Exhibit C=134, “Fact-Finding Audit Regarding Sale of KEB ~ Announcement
of Interim Awdit Finding," BAF Pres Relfeage, 19 June 2006; Exhibit C-133, “Supplementary Materials on the KEB
Sale Progress,” BAT Press Release, 19 June 2006.

¥ Expert Report of Yong-Tae Kim, 21 March 2014 (“Y.J. Kim First Expert Report™), para. 23,

1y ). Kim First Expert Report, para. 24.

™ Exhibli RA-171, Republic of Korea, Acf on the Exfablishmeni, Efc. of Fingnciol Servicer Commizsion (Law
No. 11,407, partinlly amended 21 March 2012) (“F3C Establishimenr Acr), Al 17; see also Y.J, Kim First Expert
Report, para. 24 and 5. 12,
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133.

134,

135;

(4)
136.

(5)
137.
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The FSC consists of a nine-member commission empowered to make final decisions on
the adoption and implementation of financial regulatory policies supported by a large
agency staff.

Korean law regulates bank ownership in excess of a particular threshold (“excess
shareholding”)." A company seeking to acquire an excess shareholding exemption must
obtain advance approval from the FSC.*" In the case of Lone Star, approval was required
for a sharcholding in excess of 10%.

At 18sue in these proceedings is the conduct of the FSC in regulating compliance with the
Banking Act and the Financial Holding Companies Aet as well as its implementation of the
policies established by the Ministry of Finance. ™

The FSC stands centre stage in the Claimants’ portraval of Korean misconduct.

FSC Chairman Mr. Scok Dong Kim

From 3 January 2011 to 25 February 2013, Mr. Seok Dong Kim was Chairman of the FSC.
Before that time, he had been Deputy Minister of the Ministry of Finance and Economy
(*MOFE") between February 2007 and February 2008, and Vice Chairman of the FSC
from October 2006 to January 2007. He was made Chairman of the FSC shortly after
Hana's November 2010 offer to purchase KEB, and Hana’s acquisition of KEB happened

during his tenure. The Claimants’ case focuses on his role.

Mr. Joo Hyung Sohn

Mr. Joo Hyung Sohn was the FSC Team Leader responsible for processing Hana Bank's
application to acquire KEB shares from the Claimants.

® Witness Statement of Hae Sun Lee, 20 March 2014 (“HLS. Lee First Witness Statemen(™), para. 4; ¥.]. Kim First
Expert Report, para. 25,

™ ¥ 1. Kim First Expert Report, parn. 44.

¥ ¥ ). Kim First Expert Report, paras. 52-60,

¥ y.1. Kim First Expert Report, paras. 23-25 and n. 13; see also a 2008 amendment to the FSC Establishorent Act
which merged the policy-sefting and rule-making responsibilities of the Ministry of Finance with the supervision,
implementation, and enforcement responsibilities of the Financial Supervisory Commission intoe a single agency,
which became known as the “Financial Services Commission,”
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138.

(7)

139.

140.

141.
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The Financial Supervisory Services (F55)

The Financial Supervisory services (“F88") is the branch of the FSC which handles certain
practical aspects of financial supervision, effectively serving as the enforcement arm of the
FSC by conducting examination of rcgulated financial entitics and recommending

sanctions or corrective measures resulting from such examinations,*

The Fair Trade Commission (FTC)

Whenever the FSC’s approval is requested with respect to the acquisition of one financial
institution by another, or to a financial holding company’s incorporation of a subsidiary,
the potential competitive effects of the proposed transaction™ are examined by the Fair
Trade Commission (“FTC™), a quasi-judicial agency affiliated with the Prime Minister's
Office.” In short, the FTC regulates monopolies, combines, and anti-competitive
behaviour,

The National Tax Service (NTS)

Korea's National Tax Service ("NTS") is headquartered in Scoul. Within the NTS, there
are six Regional Tax Offices. In turn, within each Regional Tax Office there are District
Tax Offices. The NTS sets up policies and plans investigations. The Regional Tax Offices
implement policies and investigate, The District Tax Offices send tax notices, accept
paymenis, and perform other daily administrative tasks.

The Seoul Regional Tax Office (“SRTO") was the body within the NTS that investigated

the Claimants.”

¥ See, g, Counter-Memorial, para, 212{a)
" ¥ 1. Kim First Expert Report, para. 33,
*'¥.J, Kim First Expert Report, para. 32.
* Important NTS officials (see Winess Statement of Do Gon Hwang, 19 March 2014 (“D.G. Hwang First Witness
Statement”™]) mcludng;
(i} Mr. Do Gon Hwang — Mr. Hwang was at relevant times the Deputy Team Leader of the SRTO s

International Transaction Investigation Team charged with investigating Lone Star. He was invalved in all
phases of investigating, collecting and analysing documents form the investigation's start in August 2007 to
its completion in May 2008. He participated in the raid on Lone Star's office on 12 Apeil 2005,

(i) Mr. Myung Jun Kim ~ Mr. M.J. Kim participated in the initial investigation of Lone Star in February 2003,

He interviewed Lone Star’s General Counsel, Mr.-alnrlg with its Vice-President, Mr. a5 par
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. Hana FINANCIAL GROUP AND HANA BANK

142. Hana Financial Group Inc. is a financial holding company organised under the laws of
Korea. Its subsidiary, Hana Bank, is one of Korea's seven commercial banks. The others
are Kookmin Bank, Shinhan Bank, Woori Bank, Korea Exchange Bank, Citibank Korea,
and Standard Chartered Bank Korea,™

(1)  Hana Chairman Mr. || | N
143.  Mr. _ was the founding Chairman of Hana Financial Group, a

position which he held until March 2012.* He started his career with Hana's predecessor,
Korea Investment & Finance, in 1971, then a 26-person company. As Hana's Chairman,

he played a key role in negotiating its acquisition of KEB, attending many of the important

meetings and instructing those under him, namely Mr. _ and ."-.-'Ir,_

@ e S
144,  As of the date of his Wilness Statement. Mr. _ was Hana’s Deputy

President and Group Head of the Corporate Banking Group, a position he held during the
negotiations for and the acquisition of KEB from Lone Star.* He and Mr. ||| | NGTGN

of the inwestigation. On & Oclober 2005, the NTS informed the Supreme Prosecutor™s Office about Lone
Star's alleged violations, also advising the FSC,

(iii) Mr. Dong Hoon Kang — at the time of his Witness Statcment, Mr, Kang was Dircctor at the SRTO's
International Tax Investigation Division. Mr. Kang participated in the NTS's deciston to deny LSF-KEB
Holdings SCA"s request for a refund for withholding taxes that Hans paid as a result of its KER acguisition,

(iv) Mr. Ik Nam Kim and Mr. Bongho Yang - these witnesses participated in the SRTO's periodic
investigations of KEB and its partial investigation of Citibank in 2012 relating to KEB dividend payments
made to LSF-KEB through Citibank between 2008 and 2012,

(vl Yunjun Park — from Februzary 2000 to June 2012, Mr, Park was the NTS's Assistant Commissioner for
Intermational Taxalion. Thes is one of the WT5"s most senior positions, In 20012002, Mr. ]
Certified Public Accountant with the law firm of Kim Chang, provided repons 1o Mr. Park concerning Hana’s
acquisition of KEB shares from Lone Star. ¥r. Park denies the allegation that he told Mr.. that the NTS's
guidance letter was a writlen order

M Witness Statement of Sacchun Park, 16 January 2005 (“S.C Park First Wilness Statement™), para, 5,

™ Witness Statement o 19 March 2014 (° First Wilness Statement™), para. 2.
" Witness Statement o 19 March 2014 (* First Witness Statement”), para. |.
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worked closely together on Hana's behalf. Throughout the negotiations, Mr.-
- often dealt with Mr-- at Lone Star.™

o v
145. Mr. _ was Hana's Head of the Strategic Planning Team in January

2012. He was promoted to Chief Director of the Strategic Planning Division at around the
time the KEB deal closed.”” He was responsible for communicating with Government

agencies about Hana's KEB acquisition.

1V. LONE STAR'S ACQUISITION OF KOREAN ASSETS
A. LONE STAR'S INVESTMENTS IN KOREA

146. Lone Star began investing in Korea in 1998-1999, and within three vears had acquired
Korean assets for a total purchase price of approximately USD 2.1 billion.”® The four

investments at issue in this case are as follows.

(1) Star Tower

147.  In 2001, Claimant Star Holdings SCA (“Star Holdings™) invested KREW 100 billion
(approximately UISD 80 million) in Star Tower Corporation (“Star Tower”™), a Korean
company that owned a large office building in the business district of Seoul.”™ In December
2004, Star Holdings sold its shares in Star Tower Corporation to affiliates of the
Government of Singapore Investment Corporation for KRW 351 billion, caming what

Claimants describe as “significant capital gains™ on the sale '

i2) Star Lease

148. In November 2002, Claimants LSF-SLF Holdings SCA and HL Holdings SCA

(collectively “Star Lease Holdings™) purchased a conirolling interest in a company that

b First Wilness Statement, para, 3,
" witness Statement of [T 12 March 2004 CJR First Witness Statement™), paras. 2-3.
" Exhibit CWE-002, First Witness Stalement, paras, §-9,

* Exhibit CWE-D07, First Witness Statement, para. 7; Exhibit C-212 / RA-270, Seoul Administrative
Court, Case No, 200 an . Judgment, 16 February 2009 (“Administrative Court Judgment, February
20097, p. 13.

™ Memorial, para. 374; Exhibig C=212 / BA-2T0, Administrative Court Judgment, Febroary 2009, p, 2.
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(4)
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-5] -

they renamed Star Leasing and Finance Co. (“Star Lease™) for KRW 59 billion. Star Lease
paid dividends to Star Lease Holdings totalling KRW 5.7 billion in 2006.""' On 9 August
2007, Star [.ease Holdings sold its Star Lease shares to a Korcan company for KRW 294
billion, earning what the Claimants describe as “substantial capital gains ™'

Kukdong Holdings

Between May 2003 and December 2004, Claimants Kukdong Holdings 1 SCA and
Kukdong Holdings [I SCA (collectively “Kukdong Holdings") acquired a controlling
shareholding in a Korean construction company, Kukdong Engineering and Construction
Co., Lid. (“"Kukdong™) for KRW 9.6 billion.'"”™ Kukdong paid dividends of KRW 23
billion in 2004, KRW 20 billion in 2003, and KRW 26 billion in 2006."* On 21 August
2007, the Claimants sold their interest in Kukdong to a Korean company for KRW 660
billion, earning what the Claimants describe as “substantial capital gains.™'™

Korea Exchange Bank

The Claimants’ narrative is that in 2003 while the Korean economy was still reeling from
the aftershocks of the 1997 Asian financial crisis, KEB, one of the most prestigious banks
in Korea, was on the verge of insolvency. KERB needed a massive capital injection to keep
it afloat. The Korean government was unwilling or unable to step in, and instead instructed
the bank to look for foreign capital. Given the risks and complexity of investing such a
large sum in the struggling bank at a time of great financial instability, only one entity,

Lone Star, according to the Claimants, was willing 1o make the investment. 106

1% Exhibit CWE-007, First Witness Statement, para. 7; Exhibit C-297 / RA-231, Seoul Administrative
Court, Case Nos, 201 4 and 200 2 whap 3627, Judgment, & February 2003 (“Administrative Court
Judgmeni, February 20037, p. 5.

1% Memorial, para. 379; Exhibit C-297 f RA-231, Administrative Court Judgment, Febraary 2013, p. 5.

" Exhibit C-297, District Court Judgment, February 2013, p. 5; Exhibit CWE-007, || First Witness
Statement, para. 7.

'™ Expert Report ul_ 21 March 2014 (" | First Expert Repart™). para. 105; Memaorial,

para. 379 and n, T47,
'™ Memorial, para. 379; Exhibit C-297 / RA-231, Administralive Court Judgment. February 2013, p. 5.
1% Mfemorial, para, 2,
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Thus, on 31 October 2003, LSF-KEB acquired a 51% sharcholding in KEB for KRW 1.38
trillion (USD 1.17 billion)."" In May 2006, LSF-KEB exercised a call option to acquire
an additional 14% of KEB's outstanding shares, for approximately USD 816 million.'™ In
June 2007, LSF-KEB sold a block of KEB shares on the stock market for more than
KRW 1.19 trillion, earning what the Claimants describe as “substantial capital gains.™'™

The Claimants say that LSF-KEB did not acquire the KEB shares at a fire-sale price.
LSF-KEB purchased the shares at a 55% premium over the March 2003 trading price
(before the market took into account the Lone Star acquisition), and a 13% premium over
the price al which KEB stock was trading immediately before the closing of the
purchase. """

Subsequent efforts to sell the balance of the controlling interest in KEB shares occupy

centre stage in this arbitration.

Over the life of the investment, LSF-KEB received more than KRW 1.7 trillion in gross
dividends.'"'

In February 2012, LSF-KEB sold its remaining interest in KEB to Hana.'" The

Respondent estimates that the parent entities of LSF-KEB camed a total net return on

investment in excess of 171%, for an average annual return of 19,3%.11%

ACQUISITION CONTROVERSIES
Acquisition of the KEB Shares (2003)

Korean law required a foreign applicant to be a bank or financial holding company in its

home country (the “financial institution requirement”) in order to qualify as eligible for

T Memaorial, parss, 91, 100,
' Memorial, para. 91.

' Memarial, para. 379 [ First Expert Report, Table 18, n. 207,
"'# Memaorial, para, 92,

" it Expert Report, Table 18,

"2 Memorial, paras. 306, 316; Counter-Memarial, para. 9.

"' it Expert Report, para. 20,
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sharcholding in a Korean bank in excess of 1006.'"  Typically, private equity funds
structured their acquisitions using the FSC's “joint venture method,” teaming with a
financial institution.'"® LSF-KEB did neither. However, the FSC was authorised to grant
an exemplion from this requirement, in “exceptional circumstances,” such as where the
target bank was insolvent and in urgent need of reorganisation (the “financial distress™
exception).''® Lone Star sought approval for an excess sharcholding exemption in KEB

under the financial distress exception.'!”

157. The shares were largely acquired from a public agency, Korea Expori-Import Bank
(“KEXIM").""® The fact that a public asset was being purchased from a public agency
later became of significance when allegations of corruption surfaced.

158. The regulator considered a critical measure of potential “financial distress™ to be the bank’s
capital adequacy ratio (the “BIS ratio” referenced above in paragraph 130). The more risk
a bank is exposed to, the more capital it needs to have on hand to cover risks. Assels are
classified across a spectrum from no-risk to high risk. The higher the percentage of capital
adequacy, the lower the nsk of a bank's defaull and/or insolvency. As explained by the

Claimants® banking expert, Mr--

[The Korean reguiator required banks fo maintain a fofal capifol ratio of
B2 ar an absolule minimnr—a standard level that many other regulators

" Exhibit CA-096 / R-143, Enforcement Decree to the Banking Aci, Ar. 5 — Annex, Table 1, Sec. 5.
""* Exhibit C-208 / R-1B8, Byean Decision, p. 41:

A private equity fund s nod permifted o doquire shares of a bank fn excess of

1%, unlexs it applies to FSC for approval of excessive shareholding by leaming

up with a financial business operator such a5 commercial banks, provided thar at

least 5095 of such shareholding is granted to such financial business operator

{auch method of excessive shareholding, “Joinl Fenduwre Method ™), ar FSC granis

an appreval (™ Exceplional Approval”] based on the existence, with respect fo the

acquired bank, of a ‘ipecial reggon sirch as rerolution of o failing fingrcial

rslilalion” as sef forth in the Aol on the Structural Improvement of the Financial

Triclastey,
" Exhibit R-230, Enforcement Decree to the Banking Act (Presidential Decree No. 17,7791, partially amended
5 December 20020, Art, B(2), The Claimants provide & further amended version of the Decree: Exhibit C-304,
Enforcement Decree to the Barking Aot (Presidential Decree No, 22,577, partially amended 30 Decemiber 20000,
7 Witness Statement of Jung Hoe Kim, 20 March 2014 (“LH. Kim First Witness Statement”), para. 17; Exhibit
CWE-007, First Witness Statement, para. | 1; Exhibit CWE-006, | First Witness Statement,
para. 14; Counter-Memaorial, para, 122.
" Exhibit C-026, Share Purchase Agreement Between Lone Star Fund IV (U8}, L.P. and Commerzbank AG and
Export-Impont Bank of Korea, 27 August 2003,
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have adopted globally. If capital were to fall below this level, the regiilator
would be abliged to imfervene, The regulator could Mock the payments of
dividends, force the bank fo raise capital, or, in extremis, oblige il to merge
with another, better capitalized institution, '™

159. The Claimants contend that:

A sivong capital adequacy ratio is the hallmark of a healthy bank.  The
nrore equity capital a bank has of ifs disposal, Fhe beller profected I is
against unexpected losses. Under LSF-KER s supervision, KEB brought
its capital position into compliance with the F3S's prescription for Basel
I guidelines, ond KEB's RIS ratio climbed 1o one of the highest among
Korea's commercial bamnks,'™

160.  Asof June 2003, KEB’s capital adequacy ratio stood above the statutory 8% threshold, and
was projected (by both KEB and the FSS) to remain above that threshold through the end
of the year.'”' However, there occurred a series of events, that eventually became the
subject matter of a prosecution for bribery and corruption of Lone Star’s local counsel,
Mr. [l and his friend, the Director of the Financial Policy Department of the
Ministry of Finance, Mr. Yang-Ho Byeon. '** KEB management provided to the regulators
revised numbers projecting that KEB's capital adequacy ratio would fall to less than 6%
by the end of 2003.'"® This projection, which later was determined to have been
inaccurate,'** formed the basis for the regulators” decision (reached tentatively on 25 July

" Exhibit CWE-013, Expert Report of [ 15 October 2003 (I First Expert Report”),

para. 2.1,.2.3,

™ Memorial, para. 113.

12! Exhibit C-208 / R-188, Byeon Decision, p. 43

15 Exhibit C-208 / R-188, Byesn Decision, p. 13,

"2 Exhibit C-208 / R-188, Byeon Decision, p. 44,

'™ Exhibit C-208 / R-188, Byveon Decision, p. 236, See Counter-Memorial, paras. 29 and | 24;
The reality is that Lone Star firsl aogquired s controlling fmerest in KER ar a
depressed price and neder suspicious circumstances, imvolving among other
thirgs. . sugpiciously low profection of KEB s capital adeguacy (“BIS ratia"),
designed to enable KEB to gualify for an “exceptional circumsiances " excepiion
fo mormial Nimits thay exisr under Karean low on the size of o single entity s
sharcholding in banks {the “excess shareholdding ™ resiriction), all of this amids
cavrduct by Lorme Star and ity agenls in Kevea that bove all the hallmarks of
passifle corruplion;

L ]

The fiest sod of suspicions events invalved information KEB mansgement provided
the financial regulators regarding KEB's financial condition, specifically irs
capital adequacy ratie. As of June 2003, KEB's capital adeguacy ratio stood
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2003 and formally decided on 26 September 2003) o apply the financial distress

exceplion'® to permit Lone Star’s acquisition of a controlling interest 1o proceed.

161. Although ultimate responsibility for determining whether to apply the financial distress
exception rested with the FSC, the Mimsiry of Finance at that time was the body that set
regulatory policy in the banking sector. The evidence is that Director Byeon played a
central role in the Government's consideration of Lone Star's proposed investment in
KER, 126

162. Evenmally Lone Star’s lau.:.-er- and Department of Finance Direclor Yang-Ho
Byeon were prosecuted for bribery and corruption. Director Byeon was charged with
several counts of wrongdoing relating to the acquisition, and served nearly 300 days in jail
— before being acquitted at trial.'®’ The prosecutor’s appeal was ultimately dismissed by

the Korean Supreme Court.

163. KEB's President and Vice-President who handled the sale were charged in the same

prosecution. KEB's President, Mr._ I[_ was found guilty and

sentenced 1o 18 months in pnson and a fine of KRW 157,000,000, KEB's former Vice-

prsidns, . SN I < . o N+ N
'I".-'Ir._ and Mr.- were not charged but appear throughout the

verdict as being parties involved in the alleged misconduct.

164, - was Lone Star’s lawyer, and was paid a USD | million success fee when the
financial distress exemption was granted for Lone Star's acquisition of KEB Bank. The

Respondent says that Lone Star officials were not indicted only because they were outside

above the statwiory eight percent threshold, and war profecied by borh KEB and
the FS5) fo resraln above that threshald through the end of the year. Following
cownmmnications focilitoied b M . arid Direcior Bywn, however, KEB
management provided (o the regalalors revised mumbers profecting that KEB's
caprital adeguacy would foll dramatically to less than six percent by the end of the
year. This profection, which later was determiined te funve been fnaccurale and
wnrelinhle, formed the basis for the regulators” decision (reached fentatively on
25 July 2003 and formally decided an 26 September 2003} to apply the financial
disiFess exceptio,

" Exhibit C-208 / R-188, Byeon Decision, pp. 45-46.

% Exhibil C-208 / B-188, Byeow Decision, p, 14,

17 Exhibdt C-208 7 H-188, Byeon Decision,
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Korea and refused to return to face the charges. '™ The Claimants deny any involvement in

any wrongdoing either criminal or otherwise.

i{2)  The KEB Card Stock Manipulation Controversy

165, The widely used KEB credit card was issued by an affiliate company of KEB that was
majority owned by KEB but with a substantial minority shareholding of Olympus Capital.
It will be recalled that this affiliate is referred to as Korea Exchange Bank Credit Services
("KEBCS").

166. Al the time Lone Star acquired control of KEB, KEBCS was in the midst ol a serious
liquidity shortage. External funding that in normal times served as one of its primary
sources of financing (e.g., revolving loans and other short-term debt financing) had dried
up in the wake of a prolonged downtumn in the Korean credit card sector.'™ LG Card,

another major Korean eredit card, was near bankruptcy in November 2003

167. Major shareholders of other Korean card companies had taken steps 1o reassure the market
that they stood behind their credit card subsidiary, thus opening doors to a continued flow

of financing.'”' KEB kept silent during the period when Lone Star's investment was

pending regulatory approval."*? This silence added to the instability.'*

168. In August 2003, KEB management had concluded that the liquidity shortage of KEBCS
was temporary and could be managed successfully with assistance from KEB and that

18 pdmenrs am'mr: not charged, bat they were implicated in
the prosecution wi : an appearing out the verdict; see Exhibit C-208 / R-188, Byeon

Decision.
' Exhibit C-057, Fax from m CEO of Korea Fxchange Bank Card o President of Korea Exchange Bank,
15 Movember 2003 {("“Fax from S to KER™); Second Witness Statement of Jung Hoe Kim, 16 Jamary 2015

(“LH. Kim Second Witness Statement™), para. 13,

"0 Exhibit C-233 7 R-151, Supreme Court Judgment, Stock Price Manipulation, p. 12 (“On Movember 21, 2003, the
date of Announcement in this Case, and MNovember 22, LG Card suspended its cash advance services, and the
possibility of bankrupicy was posed.™),

1 JH. Kim First Witness Stalement, paras. 30-31.

"1 See Exhibit C-057, Fax from KEBCS to KEB, 15 November 2003, p. | {pleading with KEB to announce a fursre
business strategy direction for KEB Card).

"" Exhibit C-057, Fax from KER Card to KER, 15 November 2003, p. | (explaining that the “primary reason” KER
Card’s liguidity situation was more severe than other card companies was that KEB, unlike the major sharcholders of
other card companies, had noL adopied a credible “direction of business stratepy™ for KEB Card)
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KEBCS was expected to return to profitability by 2005."* In management’s view, a
KEBCS default would cause immense financial and non-financial losses 1o KEB iselr**
and “worsen the credibility of KEB, and undermine [its] retail [business].”'™ The
Claimants assert and the Respondent denies’” that the Korean financial regulators insisted
that KEB rescue KEBCS and made various threats against KEB if it did not do so.'®

169.  Inany event, Lone Star had concluded on the basis of its own analysis that (i) KEBCS “was
deeply underwater and thus had no value,™'* (ii) KEBCS “was very likely to fail without
substantial financial support from KEB,”" and (iii) KEB “should let [KEBCS)] fail rather
than pour good money after bad, ™'

170.  According to the Claimants, the Korean government demanded that KEB save KEBCS.
Coming from its regulator, this was a directive that could only be refused at KEB's peril.
Lone Star says it was shocked by the government’s intervention, but eventually agreed.

" Exhibii B=154, Beport on Korea Exchange Bank Credit S3ervices Co,, Lid., B Seplember 2003 ("KERCS Report™),
pp. 1,4, 10-13, 19,

" Exhibit R-152, Testimony {:M Seoul Central District Court, Stock Price Manipulation, 30 July 2007,
¥

:- Court Testimony, . P24,

I* Exhibit R-154, KEBCS Report, p. 4.

*7 Counter-Memorial, para. 149, The Respondent claims that there is “zero support for these assertions,” and that the
Claimants “fail to identify which government agency or official supposedly made such threats, to whom, or when.”
1" Memorial, para. 108,

" Exhibit CWE-(42, First Witness Statement, para. 20; see also Exhibit CWE-D}, First
Witness Statement, para. 15 (.. during our pricing exercise for KEB in summer 2003, we estimated that KEB Card
was approximately USD 1 billion underwater™); Exhibit CWE-B0T, First Witness Statement, para. 20

(It was clear (0 Lone Star that KEB Card was insolvent (even if its balance sheet did not vet reflect that reality) and
that, as a result, KEB's 44% stake in KEB Card was worthless.™).

"I Exhibit CWE-0406, First Witness Statement, para. 15; see also Exhibit CWE-007, E First
Witness Statement, para, “We determined, however, that KEB should not be exposed to further losses and the
loss of its investment in KEB Card in the likely event that KEB Card defaulted.™).

" Exhibit CWE-006, First Witness Statement, para. 15; see alvo Exhibit CWE-002, First
Witness Statement, para. -..there was no question in my mind," as of June 2003, “that KEB should let Card

fail when and if it could no longer survive on s own.”"); Memorial, para. 10, Further, acconding to the Claimants,
“the merger antagonized the KEB Card labor union, which, fearing layoffs, protested the merger, occupied the KEB
Card offices.” and stormed the olTice of its CEQ. {OF course, it is unlikely that the protesters would have accepted
Lonc Star’s preferred strategy to let the KEB Card fail eventually!) Spec Watch, described as “an ami-foreign capital
activist group,” was co-founded by the former head of the KEB Card union whe publicly swore that he would “gel
even” with Lone Star and then made it his mission ower the next several years to inflame public opinion against Lone
Star, Owver time, the Claimants say, he was joined by other sctivist groups, unions, and media: Memorial, para. 11,
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What this meant, according to the Claimants, was that virtually the entire amount of Lone
Star’s UUSD 1 billion investment in KEB was diverted to save KEBCS.'#

171, According to the evidence in the subsequent criminal prosecution for the stock
manipulation of KEBCS shares, the Claimants planned to purchase “Olympus Capital's
shares at a low price” after withholding liguidity support from KEBCS through
17 November 2003. Lone Star and KEB dubbed 17 November 2003 the “Crunch Day,”
i.e., the day KEBCS was projected to default on its obligations absent funding support from
KEB."* Thus, according to the Respondent, Lone Star planned a merger of KEBCS into
KEB'™ using “the liquidity pressure on [its credit card affiliate] as a good opportunity
to...[g]ain an upper hand in the negotiation with Olympus [Capital]”™"* for the acquisition
of the minority shares, "%

172.  In a contemporaneous email, Mr.- of Citigroup explained to Lone Star that: “KEB
[Card] will hit a wall on Nov. 17 for roughly [KRW] 200 billion in funding needs. KER
will not commit 1o any assistance and therefore the stock price should go down. Thercafter,
KEB will try to tender for as many shares [as possible,] and merge it into the bank, All
this should happen very quickly.”'*” This plan was dubbed “Project Squire.”

173.  However, when KEB management was briefed on the plan, senior officials raised concerns

that the regulators might “conclude that 1S [Lone Star] illegitimately blocked [liquidity]

142 My, for example, lestifies that during the week of 3 Movember 2003, he leamed that *[t]he bank regulators
insisted nono uncertain terms that KEB bail out KEB and threatened 1o make matters very difficult for KEB
going forward if KEB did not do s0™ (Exhibit CWE-DDS, First Witness Statement, para. 16). Mr.
similarly testifics that “only a few days after Lone Siar ¢l on 18 investment,” he and Messrs, an
were “told by KEB's management and [Lone Star’s] advisors that, in the face of the regulators® strong pressure
insistence on a KEB rescue, letting KEB Card fail could, at worst ntially jeopardize KEB's luture and, at best,
greatly complicate the operation of KEB” (Exhibit cwm:r,& First Witness Statement, para. 21),

' Exhibit R-155, Testimony o Seoul Central District Court, Stock Price Manipulation, 12 Decembser 2007
{'- Court Testimony™}), pp. 27-28,

" Exhibit R-155, ] Court Testimony, pp. 26-31.

M* Exhibit R-154, KEBCS Report, pp. 6-8,

He Counter-Memarnal, para. 145

M7 Exhibit R-162, Ernail ﬁ'nm- to Citigroup Colleagues, 9 November 20003,
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support [lo KEBCS] with the goal of taking over KEBCS at a cheap price” and raise an

issue of “stock price manipulation,™"**

174, According to court testimony, Olympus Capital was advised on Thursday, 13 November
2003, that KEB would not provide liquidity support to KEBCS and was prepared to allow
the company to default on its obligations on Monday, 17 November 2003 " with a resulting
more or less total loss to Olympus Capital of its KEBCS investment,

175. Finally, on the evening of 19 November 2003 - as KEBCS was on the cusp of default on
its obligations — Olympus Capital agreed to sell its roughly 25% interest in KEBCS to KEB
at KEBCS's publicly traded stock price. By that point, the stock price had fallen
significantly as a result of the unresolved liquidity erisis and widespread rumours that KEB

would pursue a capital restructuring that could wipe out existing equity.'*”

176. In the stock manipulation prosecution, the courts found that Mr.- of LSF-KEB
had engaged in an unlawiul deceptive scheme, in collusion with Lone Star's nominees to
the KEB Board, Messrs. _ - and _ to falsely
announce that a capital reduction was being considered, for the purpose of causing the
stock price of KEBCS to fall prior to the KEB acquisition and thereby illegally to enrich
Lone Star and KEB at the expense of KEB Card’s minority shareholders.'®! The courts
also found LSF-KEB guilty of the same crime by virtue of the conduct of its high-ranking

excutives, ncuding Mesers N I~ IS

(the legal representative of LSF-KEB).'* Although KEB itself was initially found guilty

Y Exhibit R-164, Korea Exchange Bank, Analysis of Tender Offer, 11 Movember 2003, p. |.

* Exhibit R-165, Testimony “FH Seou] District Court, Stock Price Manipulation, 20 August 2007, I:"-
- Court Testimony™), pp. 144-1435.

¥ Exhibit C-033 / R-139, Disirict Court Judgment, Stock Price Manipulation, p. 21.

141 Mr.* LSF-KEB, and KEB were initially found guilty (Exhibit C-033 / R-139, District Coust Judgmen,
Stock Price Manipulation). The decision was reversed on appeal { Exhibit C-188 7 R-140, High Court Judgment, Stock
Price Manipulation], then reversed and remanded 1o the Supreme Court (Exhibit C-233 / R-151, Supreme Count
Judgmeni, Stock Price Manipulation). It was subsequently re-tried at the High Court (Exhibit C-256 / R-150, Second
High, Judgment Steck Price Manipulation), where Mr. and L3F-KEB were found guilty and KEB scquined

'*2 Exhibit C-033 / R-139, District Court Judgment, Stock Price Manipulation, pp. 4-6; Counter-Memorial, para. 181
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in February 2008, that finding of guilt was overtumed on appeal and KEB was acquitted
when the case was re-iried in September— October 2011.

About a year later, an [CC arbitration tribunal found Lone Star to have wrongfully caused
KEBCS’ other main shareholder, Olympus Capital, to sell its stake in KEB Card at an
artificially depressed price and awarded Olympus USD 64 million in compensation. '

The Respondent claims that, contrary to the Claimants’ self-portrait of victimisation by
Korean regulators, the Claimants’ financial misconduct in the 2003 purchase of a
controlling interest in the Korea Exchange Bank and their manipulation of KEBCS's stock
price (“a serious financial crime™) justified the decision of the Korean financial regulators
to stall approval of the sale of KEB shares to HSBC and, subsequently, to Hana Bank and
to “prepare o take appropriate measures in the exercise of their supervisory
responsibilities.”'** However, the Claimants respond that it is far from clear what steps
the FSC had in mind to take, or could have taken, or did take (if any) in the exercise of its
“prudential” responsibilities to supervise Korean financial markets.

The Respondent alleges that from the outset, Lone Star, “by concealing its plan to allow
KEB Card to fail, Lone Star misled the regulators into approving its investment in KEB
under the financial distress exception.”"'** However, the Claimants point out that there was
no other investor on the horizon willing and able to invest over USD 1.7 billion in KEB in
2003,

According to the Respondent’s Expert, Mr. _ KEBCS returned to profitability
in 2005, benefiting from a broader credit card industry recovery, as well as lower funding

"1 Exhibit R-147, “Morrison & Foerster International Arbitration Team Wing 564 Million Award for Qlympus
Capital,” Morrizon Foerster Press Release, 23 January 2012; Exhibit B-365, (Mympus Capital KEB Cards Ltd and
others v, Korea Exchange Bark and others, 1CC Case No. 15776/EM/CYE, Final Award, 13 December 201 1
(“Nympas Capital™).

'™ Counter-Memorial, para. 142.

% Counter-Memorial, paras. 138140,



-] -

costs and other benefits flowing from its merger with KEB.'** By 2007, KERCS was
contributing approximately 20% to KEB's annual consolidated net income.'*

C. LONE STAR MOVES TO SELL ITS CONTROLLING INTEREST IN KEB

181. In January 2006, LSF-KEB solicited bids for its KEB shares'** — which, at that time,
amounted to a 64.6% stake in the bank.'* The Claimants contend that they were, 1o some
extent, the victim of circumstances. Earlier private equity investors who had also invested
in Korean banks sold their stakes at a substantial profit without regulatory “harassment.”
Their collective behaviour was characterised as the “Eat and Run™ syndrome. The fact that
some of these investors were protected by tax treaties, and therefore did not pay significant
taxes in Korea on the proceeds of their sales, exacerbaled public reaction. By the time
Lone Star was prepared to sell, the Claimants say, Korean resentment toward private equily

investors, and Lone Star in particular, had risen to a fever pitch. '®
(1)  Potential Sale to DBS
182. Following a two-month bidding process culminating in March 2006, LSF-KEB selected

Singapore-based DBS Bank (“DBS™) as its preferred purchaser.'®’

183. In November 2005, DBS had already requested a mecting with the FSC to express 11s
interest in the KEB shares. '™ DBS was concerned because its largest sharcholder was a
Singaporean, government-owned, private equity fund, “Temasek.,”"® The FSC could

o First Expert Report, paras. 62-65.
A First Expert Report, paras. 72-74; Counter-Memaorial, para, 180,

% Memorial, parn. 184,

'¥* Request for Arbitration, para. 24,
2 pMemorial, para. 16.

11 Memoarial, para. |84,

51 Exhibit R-079, Supervision Policy Department, “Examination of Whether DBS and Temasek Are the Same
Person,” NMovember 2005, p. 1-4; Exhibil R-075, Letter from FS5 to DBS, 16 March 2006 (After looking into the
issue, the regulators concluded that, bacsed on the information then available, DBS “tentatively” could be considered
an MFBO, The F55 cautioned that “whether or not DBS Bank i qualified for becoming a major shareholder of a
Korezan bank lics in the hands of the Financial Supervisory Commission (FSCL™)L

"1 Exhibit R=219, Tempsek Application for Excess Sharchobding Approval, 13 Apnl 2004,



- 62-

classify DBS as a Non-Financial Business Organization (“NFBO™), and therefore
ineligible for 2 major shareholding'*

184. The Claimants contend that “many observers viewed the FSC's public statements regarding
the Temasek issue as a pretext for ... [its] preference [or a Korean buyer for this historic
and prestigious bank,™"® Be that as it may, DBS withdrew its proposal in March 2006 and
never aciually filed an application with the FSC for acquisition of the KEB shares.

{2)  Potential Sale to Kookmin Bank

185, On 19 May 2006, LSF-KEB entered into a share purchase agreement with Kookmin
Bank. Under the terms of their agreement, either party could terminate the agreement in
the event that the transfer of shares was not completed and closed by 16 September 2006

186. Kookmin submitted an application to the regulators on 23 May 2006 and over the next few
months, Kookmin modified and supplemented its application on multiple occasions,'* As
of 16 September 2006, the date the SPA was set (o expire, the parties “discovered that they
no longer saw eye to eye on the terms of the sales contract.”'™ LSF-KEB wanted to
increase the purchase price, whereas Kookmin wanted to lowerit.'™ LSF-KEB terminated
the share purchase agreement on 23 November 2006,'"" and Kookmin withdrew its
application on 27 November 2006"™ thereby relieving the FSC of any obligation to make

a decision.'™

'™ Exhibit R-079, Supervision Policy Depariment, *Examination of Whether DBS and Temasek Are the Same
Person,” Movember 2005, p. 1.

18 Memorial, para. 186,

1= Memorial, para. 187; see afro Exhibit C-128, Share Purchase Agreement Between LSF-KER Holdings SCA and
Kookmin Bank, 19 May 2006 (“5FA Between LSF-KEB and Kookmin™).

7 Exhibit C-128, SPA Between LSF-KEB and Kookmin, Art. 9.1,

' Exhibit R-082, Supplementary Submission by Kookmin Bank to FSC, 30 May 2006; Exhibit R-D83,
Supplementary Submission by Kookmin Bank to FSC, 11 July 2006; Exhibit B-084, Supplementary Submission by
Kookmin Bank 1o FSC, 27 Seplember 2008,

¥ Memorial, para. 189,

"™ Memorial, para. 189,

" Exhibit C-149, Notice of Termination Sent by LSF-KEB Holdings SCA to Kookmin Bank, 23 November 2006
'™* Exhibit R-085, Letter from Kookmin Bank o Financial Services Commission, Withdrawing Application, 27
Wovember 20{4.

"™ Counter-Memaorial, para. 230.
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Sale of 13% of KEB Stock on the Open Market (June 2007)

On 22 June 2007, LSF-KEB thought it prudent to sell 13.6% of its KEB shares on the open
market for USD 1.28 billion'™ even though that meant giving up the control premium that
would have attached to those shares if LSF-KEB held them and later sold them to a strategic
buyer as part of a controlling block.'™

Potential Sale to the Hong Kong and Shanghai Banking Corporation (HSBC) (August
2007)

On 20 August 2007, HSBC announced that it was “in discussions about the possible
acquisition of a majority stake in Korea Exchange Bank ... ™' According to the
Claimants, regulatory approval ought to have been simple and straightforward. HSBC isa
major global bank. “The problem, however,” according to the Claimants, “was that the
FSC did not focus on HSBC. Instead, the FSC refused to act on HSBC's application
because of Lone Star” even though, in their view, the position of the seller is wholly
irrelevant to whether an application to acquire a bank should be approved. Issues regarding
the seller, particularly if the seller is disposing of its entire stake in the bank, have nothing
to do with whether the bank will thereafter be run soundly by the proposed acguirer. In
the Claimanis™ view, “[t]he FSC’s refusal to act on HSBC s applications was, therefore,
illegal and an abuse of discretion.”'"”

However, controversy still surrounded Lone Star's original 2003 acquisition. The
fnternational Herald Tribune reported on 23 August 2007: “The Korean Financial
Supervisory Commission said Wednesday that any decision on the 4.65 trillion won, or
54.9 billion, sale of the 51 percent stake owned by Lone Star Funds would have to wait
until a legal tussle over the ULS. buyout firm’s 2003 acquisition of the bank is settled. That
may take three years or more, Lone Star’s lawyers said.™'™®

™ Exhibit CWE-014, [ First Expert Report, p. 6, Tabie 1.

'™ Exhibit CWE-006, [l First Witness Satement, para. 25,

1™ Exhibit C-436, HSBEC Asia Pacific Holdings (UK) Press Release, HSBC in Talks to Acquire Stake in Korea
Exchange Bank, 20 Auwpust 2007, ("HSBC Asia Press Release, Auguost 2007,

'™ Memorial, para, 25.

' Exhibit R-D58, "HS5BC Faces 3-year wait in bid for Korean bank; Lone Star case must be resolved first,”
Indernational Herald Tribaee, 23 August 2007, (“HSBC Faces 3-Year Wait™),
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190.  Eventually, after more than a vear of delay and amidst the gathering global economic erisis,
HSBC walked away from the transaction on 18 September 2008. The Claimants allege,'™
and the Respondent denies,'™ that the FSC adopted a strategy of delay to kill the HSBC
transaction and eventually succeeded. The Respondent contends that Lone Star had ineptly
failed to protect itself in its contractual arrangements with HSBC.

(5) Sale to Hana Bank

191. Following negotiations with a number of other prospective purchasers, LSF-KEB
eventually negotiated a sale of its controlling interest to Hana. The parties entered into a
Share Purchase Agreement on 25 November 2010, for a total sale price of USD 4.2
billion'®" which was approximately 16% above the current trading value of KEB shares in
the open market. '#

192.  On 13 December 2010, the FSC announced the start of a review of Hana's application
under the Financial Holding Companies Act for incorporation of KEB as a subsidiary '™
which was a regulatory process equivalent to HSBC™s 2007 application “for approval of
acquisition of excess shareholding™ under the Banking Aci, but is the applicable process
where the proposed acquirer is a financial holding company.

193. The Hana sale was eventually approved on 27 January 20012 afier a procedure characterised
by the Claimanis as illegal and which, in the end, forced them to accepl a price reduction
of USD 832.2 million. The loss equated to a net reduction of USD 433 million'* after

"™ Memorial, See. TH{IN2).

" Counter-Memorial, parus. 297-303,

" Exhibit C-227, SPA Between Lone Star and Hana; [l First Witness Statement, para. 5.

"= Exhibit C-457, “Hana Financial May Sell Del to Finance Acquisition of Korea Exchange Bank,” Bloomberg,
23 Movember 2010; Exhibit C-438, “W35I: Lone Star Funds Agrees 1o Sell KEB 1o Hana Bank - Sowrce,” Dow Jores
News Service, 15 Movember 2010,

"1 Exhibit R-0%7, Hana Financial Group Inc., “Application for Preliminary Approval of Incorporation of Company
info & Subsidiary,” 13 December 2010.

" Exhibit CWE-014, [l First Expent Report, p. 20. Professor states that the proceeds from Share
Purchase Agrecment that was to close on 24 May 201 1 would have been USD 4,341.7 million; Professor [ then
finds that the price paid by Hana on 9 February 2002 was LS 3,509.5 million. The gross difference between these
two figures is USD B32.2 million. As Professor further explains, on 20 July 2011 the Claimanis received a
LIS 400.2 million dividend; as can be seen in Professor calculations, removal of this USD 400.2 million in
cash already received from KEB contributed to the lower purchase price but was not atiributable to the FAC, Thus,
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taking into account a USD 400.2 million dividend received by Lone Star as prepayment in
July 2011 and adjusting for interest.

194, The Claimants provided the Tribunal with a chart tracking KEB’s publicly traded stock
performance from January 2000 to 2013, It is cvident that the market share price declined
significantly between the failed sale to HSBC and the sale to Hana

2500
y HEE [
Lovse Star increases s i
200 | Staki iri KEB 1o 64, 62%
150
-E.- Lo Star Acauilres 51%
Sraki i KEB
g 100
o oo S s
Kores [achange
ﬁ&@#&ﬁﬁﬁﬁﬁ#ﬁﬁ#
&
a the gross difference between LISDY 4,341, 7 million and USD 3,509.5 million is USD 832.2 million, Professor

concludes that after the USD 4002 million must be netted owt, Thus, the Claimants damages are USD 433
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195, Asthe Claimants view the situation, the Korean authorities, having deliberately scuppered
the HSBC transaction as too rich for the Korean public to tolerate, went about a strategy of
squeezing Hana to reduce Lone Star’s profit as much as possible, then attacking the

diminished return with illegal taxation.

196.  As the Respondent views the situation, Lone Star was a bad corporate actor and its troubles
with the regulator and the Korean public were self-inflicted. The HSBC transaction lailed
because Lone Star did not protect itself contractually and permitted HSBC to slip out of
the transaction when HSBC chose to do so. HSBC withdrew on the very day Lehman
Brothers Bank collapsed in the United States and set off a global banking crisis.

197, As to Hana. the original purchase price was lower than the HSBC price because the share
value had deteriorated, and in the end, Lone Star accepted a net price reduction of USID 433
million to close the transaction because, according to the Respondent, Lone Star accepted
the deal as being in its own commercial best interest. These are matters of private contract,
the Respondent says, in which regulators did not have, and were not allowed to have,

involvement.

1. EvorLuTion oF LoNE STAr's REGULATORY INFFICULTIES

198. Lone Star's regulatory problems began in eamest in 2006 when, as mentioned earlicr, the
National Assembly asked the Bureau of Audit and Investigation to audit the circumstances
of LSF-KEB’s acquisition of its controlling interesting in KEB.'"™ The BAI concluded
that, “various types of wrongful and unlawful acts” were committed.'™ Among those
implicated by the report were government officials, the KEB President, Mr.- and
Director Yang-Ho Byeon, Morgan Stanley (the consulting firm that had served as sale
manager for the 2003 transaction), and Lone Star’s senior executive in Korea, Mr. -
-“"r The BAI alleged that KEB's financial metrics had been manipulated to enable

%5 Exhibit R-019, “Result of Audit and Inspection on State of KEB Sale,” BAJ Press Release, 13 March 2007, p. |
(“BAl Press Release™); H.5. Lee First Witness Statement, para. 10, Counter-Memorial, para. 231; see alro Exhibit
=152/ R-146, BA Report on Sale of KEB.

" Exhibit R-019, BAI Press Release, p. 2.
' Exhibit R-019, BAT Press Release, pp. 2-6, 4-5, 15.
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Lone Star's use of the financial distress exception that permitted acquisition of a bank by

an otherwise ineligible entity.

The BAI Directed the FSC to “Take an Appropriate Action Against the Flawed
Approval Dated September 26, 2003, which Authorised Lone Star’s Acquisition of
the KEB Shares in Excess of the Preseribed Limit™'*#

The BAI asserted that “[t]he Approval was attained illegally, as well as unjustly, based on,
among others, a distorted forecast BIS ratio as of the end of 2003[.] The distorted BIS
figure was derived from the overstated weakness of Korea Exchange Bank according to

Lone Star’s lobbying and improper requests for such overstatement.”'*

The BAI found that Mr. [l KEB's President, intentionally lowered KEB's asset
value and asked the sale manager, Morgan Stanley, “1o calculate the base negotiation price™
based on such lower value." There was evidence that “personnel from Lone Star’s side
including [ and (outside counse! | | N <. i!lezally lobbied
to Director Yang-Ho [Bycon] and President — etc. o obtain exceptional
approval ...""*! and that “[the KER President] wrongfully receivjed] KRW 1.58 billion, ete.

in return for resigning his presidency after cooperating with the sale of KEB."'"

However, in a suggestion relied upon by the Respondent to justify the FSC's “Wait and
Sec” inaction in the coming years, the BAI Report concluded that:

We, thus, determine that the [2003] Approval can be cancelled
immediotely without any cost and benefil analysis.

However [...] as the criminal proceedinmes H‘E‘ﬂfﬂﬁH Yang-
Ho |Byeon] amd others are still pending, the oulcome those
proceedings, including the status of their guilt or imnocence, may affect
whether to protect varions related lepal inferests, and the protection of

such interesis may change.

Thus, we hereby determine that the Financial Supervisory Commission
should reasonably decide the method and substance of resolving the flaw

"% Exhibit R-019, BAI Press Release, p. 2; Exhibit C-152 / R=146, BAl Report on Sale of KEB, p. 29.
" Exhibit C-152 / R-146, BAI Report on Sale of KEB, p. 29.

1% Exhibit C-152 / R-146, BAI Report on Sale of KEB, p. 3.

" Exhibit R-019, BA] Press Release, p, 5.

! Exhibit R-019, BAT Press Release, p. 2.
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in the Approvad gramied fo Lome Star.  In so doing, the Fimancial
Supervisory Commission should comprehensively consider the progress
of the aforementioned trials, the cost and bemefit of canceling the

Approval, the ramification of such cancellation, and the availlability of
other alternatives that can cure the flaw without the cancellation,™'
[emphasis added]

Cancellation of the 2003 approval would mean that LSF-KEB no longer had authorisation
to hold shares in excess of the statutory 10% limit and could be ordered to dispose of its
KER shares in excess of 10%.'*

From the Claimants” perspective, the mode of disposal was critical. If they could obtain
approval by the FSC of a purchaser for the control block, the Claimants would benefit from
a control premum. [f no such approval was obtained, and the shares were sold in the open
market, the control premium — which represented a significant portion of the value - would

be lost.

The Respondent argues that “[c]onsistent with that [BAI] instruction, the FSC concluded
that no such measures could immediately be taken without additional fact finding. ™'

The BAI also suggested that KEXIM, which had sold its KEB shares to LSF-KEB, might
consider the possibility of a judicial action against any of the persons or entities involved
in lowering KEB's share price by manipulating its financial ratio.'*™ The Respondent states
that in such an action (which was never taken) KEXIM could have sought to void the share
purchase agreement by which LSF-KEB had acquired a portion of its KEB shareholding. '

The Claimants reply that the KEXIM issue could easily have been solved by setting aside
part of the sale price in escrow to await 4 determination of KEXIM's claim, if any, as was

eventually done.

"1 Exhibit C-152 / R-146, BAl Report on Sale of KEB, p. 29.

1% ), Kim First Expert Report, paras. 72-73, 76.

' Counter-Memaorial, para. 241 See generally H.5. Lee First Witness Statement, paras. 1 5-16, Exhibit R-021, Letter
from Financial Services Committee to Board of Audit and Inspection, 8 May 2007, (“Letter from FSC to BATI™),
paras, 3-4.

1% H.8. Lee First Witness Statement, para. 14.

""" H.5. Lee First Witness Statement, para. 14; Second Witness Statement of Hae Sun Lee, 15 January 2015 (“H.S,
Lee Second Witness Statement™), para. 4.
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{2)  The FSC's “Wait and See” Palicy

207. At the time the FSC sent its response to the BAL there was no pending application for the
sale of the KEB shares.'”™ However, a few weeks later, on 22 June 2007, Lone Star
announced that it was secking a buyer for its approximately 51% interest in KEB.'"

208,  In response, the FSC stated that: (1) the manner in which LSF-KEB came to own, and its
continued cligibility to hold, the KEB shares would need to be addressed before the FSC
could approve any application for acquisition of those shares, and (2) resolution of the
ownership/eligibility issue would depend on developments in the illegal sale inquiry and
the Stock Price Manipulation prosecution.”® Lone Star claims that what it considered to
be the FSC's self-serving strategy frustrated Lone Star's effort to sell the KEB shares for
the next four and a half years as follows: ™

1" Exhibit R-021, Letter from FSC to BAL 8 May 2007, para. 4.

' Exhibit C-466, “UPDATE: Lone Star Seeks Strategic Investor for 51% Korea Exchange Bank Stake,” Dow Jomes
Newawires, 22 June 2007 (Lone Star Seeks Strategic Investor™).
% See Exhibit C-156, ““Remarks by the Vice Chairman of the Financial Services Committee, Kwon Hyuk-Se,
‘Financial Services Commission Putting Brakes on Lone Star's Early Sale of Korea Exchanpe Bank' Mowey Today,
26 June 2007, ("F5C Chairman Hemarks re: Sale of KER™) (* 'We are evaluating whether Lone Star was qualified
ta be KER's majority shareholder.” [FSC official, Mr. Kwon] said, *If Lone Star sells its shares, we will make a
decision on whether to approve such sabe comprehensively tking into account the majority shareholder gualification
evaluation process and court's decision."™ ), Counter-Memorial, para. 245,
% This figure can be found at Counter-Memorial, para. 256, See afso Exhibit C-466, Lone Star Seeks Stralegic
Investor (discussing Lone Star’s announcemnent); Exhibit C-156, FSC Chairman Remarks re: Sale of KEB (discussing
the FSC's announcement in response]. According to the Clammanis, the FSC had no justification for doing what it did:

There ix no authority for the proposition that the FSC can withhold approval

hared on extranenous faclors such o public opinion or “legal wncertaimiies™

refating o the seller, All of the considerarions in the Banking Act, i Enforcement

Decree, and evert the Anriex o the Exforcement Decree [setting owl detailed

recuiremenis for the agency s approval) concern the applicant and its ahility fo

aperaie o bank,  The reason the Banking At focures on the gualifcations of the

applicami, ie., the polential acquirer, is becowse the prrpose of the Ac is o

profect the infegrity of the fingmeial sysiem and the bank beirg aogquired. The

qualifications of the seller, particularly if the seller is selfing its entire stake, has

e bearing on that inguiry, No matter kow suspect iy legal statws or dire s

[financial condition, a seller presents mo risk fo the solvency or integrity of the

bank once it has disposed of its shares, and for this reason the characterisites of

the seller are wholly ferelevant o the FSC s decision to approve an applicarion

to gegnire g bank,

Memorial, para. 211.



Step 1 Step 2 Step 3
Resolution of Legal Decisions Regarding Decisionon
Uncertainty Regarding | Eligibility/Ownership e Application for
Alleged Lone Star o of KEB Shares = Acquisition

Wiscomaut {if Necessary) {if Necessary)

The Claimants” position is that the sole focus of the FSC ought to have been Step 3. [n
their view, Step | was a pretext for doing nothing and Step 2 was mischievous because, as
LSF-KEB no longer wished to hold KEB shares, its eligibility to do so was of no further
relevance to anybody.

209.  The “Wait and See” policy is defended by the Respondent on a number of grounds.

(a) The Respondent argues that the criminal courts are better at fact finding than is an
administrative agency, ™

The Claimants respond that the criminal courts have a different role and purpose
than the FSC. If the FSC was serious about its own mandate, it would get on with
the job of regulating and, if it wished, order LSF-KERB to dispose of its shares (for
which LSF-KEB had found a series of willing and eligible buyers);

(b)  The Respondent argues thai an FSC agency inquiry into the same impugned
transactions might jeopardise the fair trial rights of an accused in defending a

criminal prosecution.*™

¥ Memortal, paras. 259-263,

*1 The Respondent relies on its expert, Professor Y.). Kim who testified that judicial agencies are considered “superior
o addministrative agencies in fact finding processes. The courts are betier equipped to make findings about historical
facts afler weighing contested evidence and judging credibiliny.” Accordingly, “if relevant facts that can afTect [a)
decision on sanctions are subject to the judgment of the judicial agencics, it is reasonable for the financial supervisory
authoritics to defer o the judiciary and decide on the appropriate sanctions depending on the outcome of the judicial
proceedings.” To do otherwise could be considered interference with an ongoing judicial proceeding. (Y_J. Kim First
Expert Report, paras. 43 ef seq.)

# Counter-Memorial, para. 213 ("To do otherwise could be considered interference with an ongoing judicial
proceeding.”).
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The Claimants respond that if this were a legitimate concern, it would be raised by
the accused (possibly Lone Star or its officials), not the Korean State.

ic)  The Respondent argues that the FSC was responsible for the integrity of the
financial markets and it was within its discretion to give priority to this “prudential™
mandate over the regulatory function of approving (or not) a potential purchaser.”™
In its view, the financial regulators have a range of responsibilities that must be
discharged “holistically,” inter alia; monitoring the health and status of financial
institutions; supervising the conduct of large shareholders and operators of financial
institutions (and determining appropriate consequences for misconduct);
monitoring and protecting against threats to financial system stability; and
exercising approval authority, including with respect 1o bank ownership, **

The Claimants respond that, at worst, LSF-KEB would be found to be an
undesirable controlling sharcholder and would be ordered to sell its KEB shares in
excess of 10%, which is exactly what LSF-KEB was trving to do and what the
FSC's *“Wail and Sec™ strategy was preventing.

{d)  The Respondent says that the health and status of financial institutions depends in
part on the conduct of the entities that own and operate those institutions.

Mismanagement or misconducl can cause serious harm to the health of a financial
institution and the wider financial community and must be dealt with. ™"

The Claimants say the financial health of KEB was not in doubt at any time relevant
to the multiple proposed sales of its shares.

(e) The Respondent argues that the “Wait and Sec” policy was vindicated as
investigations by the BAI and the Supreme Prosecutor’s Office found illegitimate

M5 Counter-Memorial, para, 215; ¥ 1. Kim First Expert Repor, para, 49,
™ Counter-Memorial, para, 244,
7 Counter-Memaorial, para. 246,
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and illegal actions in which Lone Star was involved and for which convictions were
obtained. ™™

The Claimants respond, again, that if the FSC considered LSF-KEB to be an
undesirable sharcholder, then it should have moved quickly with its own
investigation, ordered LSF-KEB to dispose of its shares and sent Lone Star and its

money back to Texas.

(f)y  The Respondent contends that a conviction for stock price manipulation (which
qualified under the Banking Acr as a “serious financial crime”) would disqualify

LSF-KEB from continuing to hold shares in excess of the statutory limitation.*™

The Claimants point out that conviction of a “serious financial crime” and a
resulting FSC order to LSF-KEB to dispose of its controlling shares in KEB would
not add to LSF-KEB's enthusiasm to sell all of its shares as it had tried to do for
five years, The mandate of the FSC was to approve the incoming purchaser, not
the outgoing vendor.

{g)  The Respondent argues that the FSC was authorised to impose conditions on any
sale of LSF-KEB's “excess sharcholding™ were wrongdoing to be established.
Thus:

[Wlhen am excess shareholder is punizshed for violation of a finance-
refated crime, the regulatory penalty is loss of eligibifity for excess
shareholding, and the shareholder can be ordered to dispose of ifs shares
in excess of the statwtory threshold  If disposition is ordered, the
regulaiors are eniitled io impose conditions upon the sale.’'"” [emphasis
added]

The Claimants consider that it is not clear what “conditions™ the FSC would be
entitled to impose “on the sale” in these circumstances.  In their view, such

** Counter-Memorial, para. 249,

** Counter-Memorial, para. 250, The Respondent states thak the investigation conducted by the SPO revealed that
four of Lone Star’s representatives on the KER Board of Directors had been involved in illegal manipulation of the
KEB Card stock price, LSF-KEB, KEB, and the onc implicated Lone Star officer who was resident in Korea at the
time, were indicted and prosecuted for criminal stock price manipulstion,

¥ Counter-Memorial, para. 264 citing ¥.J. Kim First Expert Report, paras. 75-76, 102-104.
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conditions could not include punishment, as punishment was the prerogative of the
criminal courts, Nor in the Claimants’ submission was the FSC authorised to order
an open market sale 50 as to deny the Claimants the value of their control premium,
as was demonstrated by the conduct of the FSC subsequent o LEF-KEB's
conviction in issuing the Disposition Order without any such conditions
demonstrated.

(h) The Respondent states that if KEXIM sought and achieved nullification of the share
purchase agreement that had been used o transfer 80 million KEB shares from
KEXIM to Lone Star in 2003, it would affect Lone Star’s ownership of, or ability
to sell, the KEB shares, which in turn would complicate, or possibly render moot,
any future application by HSBC or Hana Bank to acquire those shares.*'!

The Claimants note that there is no evidence that KEXIM contemplated any such
action and if it had done so, it would (like Olympus Capital) have sought
compensation, not a return of the shares, or sought an order to set aside funds from
Lone Star’s sale of KEB shares to be held in escrow sufficient to satisfy any
KEXIM claim.

(i) The Respondent says that premature approval of a sale of the shares would have
prevented the FSC from imposing “necessary sanctions for disruption of the
financial order in the event that Lone Star were convicted of stock price
manipulation,”*"* Such sanctions, the Respondent says, play an important role in
the financial regulators’ supervision of the banking sector, by deterring bad conduct
and reducing moral hazard.*"?

The Claimants note that the FSC has never identified any such “necessary
sanctions” within its power o impose except to order a disposition of the KEB
shares which is exactly what LSF-KEB wanted.

A Counter-Memorial, para. 252,
" Counter Memorial, para. 253; H.5. Lee First Witness Statement, para. 27.

1y 1. Kim First Expert Report, para, §5; Winess Statement of Dai-Goo Sung, 20 March 2014 (“D.G. Sanpg Firsi
Wilness Statement™), para. 8.
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By way of general response, the Claimants say that the FSC's reliance on “legal
uncertainty™ was merely “a pretext designed to obscure the fact that the regulators were

basing their decisions on political rather than legal concerns. ™"

In the Claimants’ view, further evidence of the Respondent’s bad faith approach is the
belated revival of the issue of Lone Star’s NFBO status. When LSF-KEB submitted its
2003 application for approval of acquisiton of the KEB shares, the NFBO issuc was
resolved in Lone Star”s favour. Four years later, when the plan of LSF-KEB to divest its
controlling interest in the bank became controversial, the BAI instructed the FSC to
conduct its own examination of LSF-KEB's overseas affiliates. Lone Star says there was
no basis for such an instruction, and indeed, after a certain amount of skirmishing, the FSC
and FS8 decided (again) not to pursue the NFBO issue.*'?

The Respondent points out that there is no evidence that the NFBO issue delayved the FSC's
review or approval of either the HSBC application in 2007=2008 or the Hana applications
in 2011-2012.%!¢

The Claimants Contend that the FSC's “Wait and See™ Policy Violated Mandatory
Statutory Deadlines to Process the Applications for Approval

The Claimants argue that the FSC was obliged by statute to decide approval applications
within 30 days, e g, the HSBC application should have been approved, they say, by the

middle of January 2008 or mid-February at the latest.*'” The Respondent’s experts,

Professors - and - state that “as long as there are no special
circumstances such as, infer alia, the abuse of autherity for wrongful purposes, an
administrative action by an administrative agency cannot be deemed to be unlawful simply
because the review period was delayed™'* [emphasis added].

¥ Memorial, paras. 260-261.

1% Memorial, para. 200, Reply, paras. 152 of seg.

18 Counter-Memorial paras. 389-390; referring 1o H.5, Lee First Witness Statement, para. 32; Exhibit R=113, Minutes
of 27 January 2012 FSC Meeting

7 Memorial, para. 256,

 xper Reportof SN = I 0 v 2014 N v o

Report™), para. 35.
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The Respondent argues that the processing period was tolled for various reasons from time
to time, including waiting for receipt from the various applicants of requested information.
Properly excluding these time periods during which processing of the application was
tolled according to applicable procedures, the appropriate regulatory processing period was

never exceeded. *'?

L5SF-KEB Encounters “Wait and See™ Problems in Selling its Majority Stake in KEB
to HSBC: September 2007

While the Tribunal concludes®® that the claims in respect of the HSBC are not in
themselves within the Tribunal’s jurisdiction, the processing history of the HSBC claim
may nevertheless be probative of a pattern of FSC behaviour that reinforees the Claimants’
allegations of FSC malleasance in respect of the Hana transaction which is within the
Tribunal’s jurisdiction.

HSBC and LSF-KEB entered into a Share Purchase Agreement on 3 September 2007 %

The same day, the FSC announced its “Wait and See” policy as follows:

A trial is going on regarding the KEB sale and manipulation of share
prices of Korea Exchange Credit Bank Service, FSC cannol review Hhe
approval for HSBC s acquisition of KEB unil legal ancertainties relating
io the irial are resolved ™ [emphasis added]

This pronouncement constituted a departure from the FSC's earlier position expressed by
the then FSC Chairman Jeung-hyun Yoon in February 2006:

[Tlhere are mo legal grownds fo stop the sales process. Tn addition, the
government authorities can neither force nor advise a majority
shareholder of KEB to adjust the timeline for selling its shares.

[...] if the Kovean governmend, politicians or refevant authorities took that
kind af actlon against a foreign majority shareholder, Korea might be

¥% ¥ .J, Kim First Expent Report, paras. 70-76, 75; ||| NS ¥t Expert Report, paras. 41-49; H.S. Lee
First Witness Statement, para. 45.

0 Ere below at paragraph 291,
1 Exhibit C-162, SPA Between LSF-KEB and HRBC.

1 Exhibit C-161, “Financial Services Commission Cannot Approve the Sale of Korea Exchange Bank Until the
Court Decisions Are Out” Fonhap News Agercy, 3 September 2007,
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seriously misimdersiood and become a laughing stock in the global
market *

218,  Similar statements were made by Deputy Finance Minister Kim Seok-dong and Deputy
Prime Minister and MOFE Minister Deok-Soo Han, **

219. The Claimants contend that the “Wait and See™ policy was a pretext 1o appease hostile
public opinion;

The FEC changed its positton on the KER acquisition a half dozen times
during the nine-month period in which the HSBC transaction was pending.
with most of the shifis prompted by political developmenis unrelated to the
KEB acquisition (much fess HSBC's gqualifications as a major
sharehaldar),

220. There was never any doubt about the potential value of an investment by global giant
HSBC to the development of Korea's financial sector.™ The incoming FSC Chairman,
Dr. Kwang-Woo Jun, testified that:

With respect to the Lone Star isswe, this simply meant that when a
sufficient degree of resolution of legal uncertainty had been achieved,
and it was time to move forward with review of HSBC s application, it
waould be impaortant fo build consensus among various stakeholders and to
educale the public regarding the benefits af the HSBC transaction. [...] fn
this way, we could avoid wnnecessarily inflaming opposition fo our policy
decisions. ™ [emphasis added]

1 Exhibit C-104, Minutes of State Affairs Committee 16 February 2006 Meeting, Statement by FSC Chairman
Jeung=hyun Y oon,

I Exhibit C-474, “No grounds 1o stop KER sale: official,” The Korea Herald, 21 February 2006 (Statement made
by Deputy Finance Minister Kim Seok-dong: “We [the Government] doa’t see any legal grounds to suspend the sabe
process, The matier i entirely up to Lone Star.”); Exhibit C-126, “Deputy Prime Minister Deok-Soc Han, ‘It is
unreasonable (o postpone KEB sale,™ Money Today, 23 February 2006 (Statement made by Deputy Prime Minister
and MOFE Minister Deok-S00 Han: "It does not make sense by global standards that Lone Star's sale of KEB should
be posiponed because Lone Star iz expected to earn KRW 3 trillion from such sale.”™).

=4 Memorial, para. 261; see afso para. 227 (“The period that clapsed between the SPA's execution and termination
was marked by sharp and erratic changes in the FSC's posture, with the prospects for regulators” approval seeming to
Nuctuate by the month.™).

126 Witness Statenent of Kwang-Woo Jun, 19 March 2014 (K. W. Jun First Witness Statement™) paras. 12, 19, 21;
H.5. Lee First Witness Statement, para. 30,

T H.W, Jun First Witness Statement, para. 21,
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On 1 February 2008, the Seoul Central District Court found Mr. [ 1.5F-KEB. and
KEB guilty of stock price manipulation. The FSC deferred any action on the HSBC

approval pending appeal ™

In late April 2008, Lone Star and HSBC agreed to extend the closing of the HSBC SPA
through 31 July 2008.%% Absent a further extension, both parties would be free afier that
date to terminate the agreement, without penalty. As will be seen, no further extension was

agreed to and the transaction failed.

On 24 April 2008, FSC Chairman Kwang-Woo Jun stated that “we will seck to find a way
to resolve the 1ssue as soon as possible in light of our plan to develop Korea into a hub of

industry and finance ™"

On 24 June 2008, the Seoul High Court reversed the guilty verdict in the Stock Price
Manipulation Case™' thus removing, at least for the time being, one of the two sources of
what the FSC called the legal uncertainty, >

However, on 25 June 2008, the FSC's “Wait and See” policy reappeared as FSC Chairman
Jun stated:

[T)r is fnappropriaie fo go afead with the overall sale processes of KER
while the legal proceedings were still ongoing.™

On 9 July 2008, Lone Star Ehaim'lan_ sent a letter to FSC Chairman Jun,
stating that unless the FSC approved HSBC's application, LSF-KEB would dump the KEB
shares on the open stock market (thereby sacrificing the control premium) and thereafter

initiate international arbitration against Korea to collect its losses, ™!

¥ Counter-Memorial, para. 263,

1 Exhibit C-184, Amended SPA Between LSF-KEB and HSBC, p. 1.

¥ Exhibit C-183, “KEB sell-off needs (0 accelernte: FSC Chairman,” Financial News, 24 April 2008.

D Exhibit C-188 / R-140, High Court Judgment, Stock Price Manipulation,

2 KW, Jun First Witness Statement, para. 24; H.5. Lee First Witness Staterment, para. 32,

B Exhibit C-192, “Withdrawal of Chairman of the FSC Kwang-Woo Jun's ariginal position,” Asia Ecomomy, 25 June

2008,

I Exhibit R-099, Lewer ﬁ-nm- to KW, Jun, 9 July 2008, pp. 3-4; see alro K.W, Jun First Witness
Statement, para. 25.
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D ———————r |
B he FSC announced on 25 July 2008 that it would take up review and
processing of HSBC s application although a final decision would have to take into account

the extent to which the remaining “legal uncertainties” had been resolved. ™
228. The FSC continued to refuse any commitment to a specific timetable for approval. =’

229.  The HSBC agreement was terminable by either party as of 1 August 2008 according to its
terms. HSBC was bargaining for a price reduction.™ On 18 September 2008, HSBC

¥ Exhibit R-071, “Announcement of FSC's Position Regarding KEB,” FSC Press Releare, 25 July 2008; K.W. Jun
First Wilness Statement, para, 32: H.5 Lee First Wimess Statement, para. 33, The FSC also requested Lone Star to
supply information that the F55 had earlier requested in order to complete its assessment of Lone Star’s major
sharehaolder ..:Iiyhillhl.-' under the Bomkine Aor (Counter-Memarial, para, 279). (This is .'..igr'l'iﬁl.':ln.l becange in the
Respondent's wiew, any time limit applicable to the FSC did not run so long as the application was deemed by the
FSC to be ncomplete.)

U7 The Respondent explains (1) the FSC had heard only from HSBC, not Lone Star; (2) the FSC had not yet received
u.jppl;-mcnl,.al infarmation that it had ﬂ:ql;ll,!:.[i,!d from HSBC on 2% ,Il,|'|:|.' 2008; (3] there seil] had not been ANy progress
in the illegal sale case, meaning that legal uncertainty persisted; (4) the FSC did not wish to inseri itself into the parties’
price negotiations, believing that the parties should first resch an agréement on the transaction terms and then seek
regulatory approval, not the ather way arsund (Counter-Memorial, para. 286).

B Om 2 August 2008, the FSC was provided by HSBC with » copy of an email received from the HSBC home affice
in London the day before, which states in relevant part:

& The HERC Roard mn'!i"r'.rm': et FHSBC standy rr.r.mf:.-' fo comlinue o periine the
Irarfacian

»  Mowever, the Board feels FHSBC's shareholders meed an approprimfe
reduction in the price previously agpreed as a resulf of the doww i in
plobal markels

o Jf HERC achieves a successful price re-negotiation if /s prepared lo extend
far &g rirceeierable Hme _|':It'.l'1r.l|'.ll = 2 moniths

[

HSEC hax Tr.lr.lghr fo engage Lome Mar in dircairroves T achieve this aviel
uricler iy

o Lome Star will nof enter inte sibstantive discnssions with HSBC re pricing
amd extension mechanics unless the FSC confirms that &he resull of the
FSC's review of HEBC's application will be known in odvamce of the
[illegal sale] conrt case
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withdrew from the HSBC SPA, citing the recent further deterioration in global economic

conditions, >

230. The Respondent denies any responsibility for the resulting financial loss to Lone Star. In
its view, Lone Star's refusal to accept HSBC's offer of an extension of the commitment

period was the cause of its downfall.

231.  The failure of the HSBC purchase ended with a further denunciation of Korean authorities
dated 11 February 2009 from Lone Star Chairman, Mr. [l to the FSC Chairman,
again outlining LSF-KER’s case for an investment treaty arbitration, 2"

s  Lone Star bad indicated i needs evidence satigfaciory fo Lowe Star fo g this.
fr is HSECs beligd that we would need wording olong the lines of the
Sfollewing o saltefy Lone Star s contimiing concerns;
“The FSC will review HEBC s application and reach a conclusion within 30 days
af Fecelpt of HERC s updaled applicanion "
(Exhibit R-074, Email from [ © [ < ». | Aveust 2008 [bold emphasis added: underlined
emphasis in original [},
# Exhibil R-044, " Agreement for propesed acquisition of 2 51% sharcholding in Korea Exchanpge Bank terminated,”
HEBC Press Release, 18 September 2008, Counter-Memorial, para. 295,
0 Exhibit C-367, Letter from | 1= 0.5. Chin, 11 February 2009:

[...] [Flor more than three years now, Lone Star kas atfempled to sell s
slake in KER |...). But of each furn, its efforis have been thwarted by the Korean
gm'.r.rmt.rrd'.

First, in early 2006, Lone Star agreed to sell iis siake in KEB to Kook
Bank Buf afier a several-month stalemale with the Korean povernment over il
approval of Kookmin Bank, Lone Star was forced (o terminate that sale. It then
tried lo sell KEB o DBS Bank of Singapore in early 2007, bul the Korean
government alvo refured io approve DBS. Finally, In September 2007, Lome Star
reached an agreemeni fo sell the majorily fmterest in KER to HSBC, for
approximately USD 6.2 billlon. Bul after contimied delays and inaction by the
Korean goversment lasiing more than o full year, HERC finally gove vp and
cerrngelled the purchase

[..]

The Korean goveramend now appears ready o approve o new awner of
KEB. But after having had three deals sprrned and with the current global
Singnciol twrmeodd, it ix highly improbable thar ary bver for KEB o ampwhere
near the HE8C price will surface. [...]

We have been advized by owr Korean and infernational legal cownse!
thal the Kovrean Finoncial Services Commistion s r-tl_.lrl.l.'lu:.lf fo apprive HER( s
application to kecome the majority shareholder of KEB was in clear violation of
Korean and infernational lew. In that regard, Korea has enfered into o number
of freaties thal profect foreipn investors, like Lone Star, with respect to their
imvesimients in Korea, including the right to bring an arbitration claim before
the [mternatione] Centre for Setflement of Investment Disputes (“ICSED7),



232,

(5)

233.

234,

235,

- 80 -

However, as in the case of previous Lone Star denunciations dated 9 July 2008 and
8 August 2008,*** no arbitration was initiated.

LSF-KEB Encounters Similar “Wait and See” Problems in Selling its Majority Stake
in KEB to Hana Financial Group: November 2010

On 25 November 2010, Hana agreed to purchase LSF-KEBR's stake in KEB at a price
approximately 16% above the stock’s then-current trading value®** for a total sale price of
USD 4.2 billion.*** An application was made to the FSC for approval in December 2010.

The Respondent’s version of events — which is not contested by the Claimants — is that the
regulators made progress in the three months following Hana's December 2010
submission®*¥ and were preparing to put the application on the Commission’s agenda for
an upcoming meeting on 16 March 2011.

However, on 10 March 2011, six dayvs before the date on which the Respondent says the
FSC was expected to take up Hana's application as an agenda item, ™ the Supreme Court
vacated the June 2008 acquittal of LSF-KEB, KEB, and Mr. [} in the Stock Price
Manipulation Case and remanded the case for further proceedings. ™’ This development

member of the World Bank Group, if they have been unfuirly ireated  Lone Star
has been advised by its legal counsel that it has a valid claim against the Korean
governmient under the applicable fnvestment trealy for the logs that fi investors
have suffered; morgover this olaim is ripe and could be pursued of any time

[emphasks added]

" Exhibit R-099, Letter from o KW, Jun, 9 July 2008.
¥ Exhibit R-001, Letter from 1o K. W, Jun, 8 August 2008
' Exhibit C-457, “Hana Financial May Scll Debt to Finance Acquisition of Korea Exchange Bank,” Bloomberg,

25 Movember 2010; Exhibit C-438, “WS5J: Lone Star Funds Agrees to 52l KEB to Hana Bank - Source,” Daw Jomes
Niews Seevice, 15 November 2010,

4 Exhibit €-227, SPA Between Lone Star and Hana; [JJJiij First Witness Statement, para. 5.
¥ Second Witness Sutement of Joo Hyung Sohn, 15 January 2015 (“JL.H. Sohn Second Witness Statement”),

para. 6.

H4 Counter-Memorial, para. 315,
#! Exhibit C-233 / 151, Supreme Courl Judgment, Stock Price Manipulation; see aiso D.G. Sung First Witness
Statement, para, [4 (describing the surprising nature of this decision).
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was seen by the FSC as justification to further “Wait and See™ the outcome of the “further
proceedings™ before taking any decision on Hana's acquisition application, >

236, On 16 March 2011, the FSC formally announced that it was necessary to resolve the
integnty 1ssues concerning the vendor to entitle LSF-KEB to retain its USD 4.2 billion
KEB stake™* which LSF-KEB wished to convey to Hana.

237. On 18 May 2011, in an effort to reassure the financial markets, a plan was announced
whereby Hana Financial Group and Hana Bank each would acquire a five percent
sharcholding in KEB from LSF-KEB at the same price per share as agreed under the Hana
SPA™ This was intended 1o signal affirmation that Hana would be the ultimate purchaser
of KEB*' and render LSF-KER's remaining interest in KEB less than a majority
sharcholding (i.e., 41.02%), thereby frustrating other potential buyers who might otherwise
have approached LSF-KEB to seck majority control of KEB.** The proposed interim
purchase of 10% would not require regulatory approval. There was to be an associated
loan from Hana to LSF-KEB secured on the remaining KEB shares. The interim share
purchase did not proceed.*™

238, On & July 2011, Hana and LSF-KEB amended and extended the SPA for another six
months.>™ The sale price per share was reduced in part to account for the fact that KEB's
value had declined since the SPA was last amended on 9 December 2010,%%

T B Sections V. Y2} and IV_D{4) above [deseribing the FSC's prior use and arficulation of this approach], see also
.G Sung First Witness Stutement, paras. 14-15 {describing the FSC"s use of the appreach following the March 201 |
Supreme Court decision).

% Exhibit C-236, “Results of the Evaluation of the Qualification of KEB as Shareholder Holding Shares in Excess
of Prescribed Limit,” FSC Press Release, 16 March 2011, p. 2.

s First Witness Staterent, para. 6,
s First Witness Statement, para. 6.
. First Witness Statement, para, §,
’*'* First Witness Statement, para. 7; First Witness Statement, para. 14. While a minority block of
shares ordinarily would sell at a discount to the stock market price, Hana was planning 1o buy the KEB shares al a 60

percent premium to the then-market price, which could expose Hana to significant losses. The FSC expressed a
concern about a risk 10 Hana's soundness,

™ Exhibit C-250, Sccond Amendment to the Share Purchase Agreement Between Lone Star and Hana Financial
Crroup, 8 July 2001 (“Second Amendment (o SPA Beiween Lone Siar and Hana™),

"'“- First Witness Stalement, para. 17,
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On & October 2011, the Seoul High Court entered convictions in the Stock Price
Manipulation Case, finding that the “Defendant - _ in conspiracy with
_- nud_ intentionally vwsed deception for the
purpose of gaining unjust profit in relation to the trade of securities and other transaction|s]
which resulted in Defendants KEB and LSF-KEB's profit of 5 billion won™ [emphasis
added].** Mr_- was sentenced o three years in jail and LSF-KEB was fined
KRW 25 billion.*’ The Court found that by 28 November 2003 at the latest, KEB had
realised KRW 12,375,770,000 in profit, while LSF-KEB had similarly realised a profit of
KRW 10,002,500,000 by that time.**® KEB itself was acquitted.

A week later, on 12 October 2011, Lone Star informed the FSC that “LSF-KEB Holdings
SCA has decided that it [would] not appeal the decision rendered against it by the Seoul
High Court on October 6, 2011."%" Lone Star had previously threatened a constitutional
challenge to any verdict based on vicarious liability for the acts of its employees. The
foundation for such an argument disappeared when prosecutors amended the indictment

before trial to remove the vicarious liability element to the charges.” The argument was

84 Exhibit C-256, Seoul High Court Judgment, Case No. 201 1Na806, & October 2011 (“High Court Judgment,
October 20117, p. 35,

7 Exhibit C-256, High Court Judgment, October 2011, p. 3,

% Exhihit €-256, High Court Judgment, October 2011, pp. 27-28.

 Exhibit C-257, Letter from [ ©o 5.0. Kim, 12 October 2011,

¥ Exhibit C-256, Seoul High Court Judgement, Case No. 201 I|NoB06, p. 7, n. | and p. 44, . 14:

In conmection with the application of the dwal Nability provigion under the SEA 1o
Defendant LEF-KER, the legal counsel pives one of the mcty for apyneal Nl

Drefendarnt e are nol the agenl or
employee o wiich, howewer, i moi subject to e High
Comrr decision avry fovger due o the amendment fo the indictment in the High
Conrt friai.

tnglly, Prosecutors indicted thm- ﬂ mm
gr:m [sic], az regisre irechors o ol KE
viglated | mer wnder this cage In connection with Defendant KEBR 'S
business af their position as represenfaiive, user or other sigfll of Defendond KES,
Thir, with respiect 1o th Jodnf pfm:.l.l' p.rm.'r'n':.rrr,: lrrre.ﬂ,:rr'fa{:d ir Artiche 215 |;.|_-,"rb¢'

Sormer REA, Prosecurors reflected the previows wncosstiiutionsl ruling By
Constitutional Cowrt.  (Constitwtional Cowrd Decision No.  2010HeontCabs
restdered o Apeid 20, 200 1) whitch rided thal pusishiing the represerlaiive, wier
or oiher stall of & corporate [sic] fust becouse of their violaiion of Arlicle 208 of
the farmer SEA was agalnst the principle of lability wader the Consiitition. Afier
being rerdlered, Prosecwlors applied High Cowrt for the chonge in the indicimens
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further undermined by the conviction of one of its top executives, Mr.- on the
charge of conspiring with LSF-KER's three most senior people in Korea (the “directing
minds” of LSF-KEB), which suggested direct liability, not vicarious liability. The
Claimants announced that the waiver of an appeal would end any “legal uncertainty™
justification for continued FSC inaction.

{(6)  The FSC Orders LSF-KEB to Sell its Controlling Interest in KEB

241.  Inlight of LSF-KEB's conviction, the FSC proceeded to deal with LSF-KEB’s status as an
excess sharcholder.

(a) The first step, on 17 October 2011, involved FSC issuing an Advance Notice of
Disposition™' notifying L.SF-KEB of its non-compliance with the eligibility
requirement of the Banking Act and providing it “an opportunity to cure the
cligibility defect.”

Of course, there was nothing LSF-KEB could do about its conviction for “serious
economic crime™ but the Respondent says the FSC was required by law to extend

the invitation,>*

(b) On 25 October 2011, the FSC issued a Compliance Order to Lone Star pursuant
o Article 16-4(4) of the Banking Act, prohibiting LSF-KEB from exercising its
voling rights in excess of 10% of KEB shares. *

(c) On 31 October 2011, the FSC informed Lone Star of its intention to issue a
Disposition Order requiring Lone Star to dispose of its shares in excess of the 10%

which focused on Defendarns ete. violated the SEA[] wnder this
case ax aotied reprezeiatives EB and it war approved by High
Cowrl.  Therefore whether Deﬁﬂdmu- q’m‘. are represeniative,
wier or obher slafl of Defendant KER or nol (5 nol g subject matier for review fo

High Court avmymore,
#1 Exhibit R-102, FSC, Advance Notice of Disposition, 17 October 2011,
1 Counter-Memorial, para. 329; Exhibit CA-098, Basking Ao, Art. 1643} see also Y1, Kim First Expert Report,
paras, 95-97; D.G. Sung First Wilness Siatement, para, 15,
1 Exhibit C-261, FSC, Compliance Order to Satisfy the Qualifications to Hold Shares in Excess of the Prescribed
Limits, 25 October 201 1 ("Compliance Order™), p. 2. As the header of the Compliance Order makes clear, the term
“Lone Star Fund V" previously had been defined to include “Lone Star Partners 1V, L.P., Lone Star Fund [V (L1.5.],
L.P. and L5F-KEB Holdings SCA™).
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statutory threshold.** The Claimants note that such a disposition order was “'a mere
formality, in that the Order [was] not necessary to cause LSF-KEB 1o dispose of its
shares in KEB™ because LSF-KEB wanted nothing more than 1o dispose of its KEB
shares.”™  Thus, according to Lone Star, the FSC's refusal to approve Hana's
application wrongfully put Lone Star in an impossible situation.”® It was ordered
to sell and it wanted to sell but without a decision from the FSC, Lone Star had no
approved buyer for its 51% control block and thus no way of realizing the profits

from a control premium.

242, On 18 November 2011, the FSC issued the Disposition Order™’ allowing Lone Star the
maximum period of six months permitted by the Banking Act in which to dispose of its
shares.”™ The notice did not acknowledge the fact that Lone Star had a willing buyer
awaiting approval. According to the Claimants, disposition was ordered “so that the
Korean public could be satisfied that the FSC was sufficiently *punishing’ Lone Star for

its alleged misconduet."*®*

243, In addition to the Compliance and Disposition Orders, the FSC also issued various
regulatory measures against the members of the KEB Board of Directors implicated in the

Stock Price Manipulation Case.*™

*+ Exhibit C-265, FSC, Preliminary Notice of Contemplated Measure, 31 October 2011.

¥ Exhibit C-266, Letter from LSF-KEB to FSC, 1 Movember 2001, para, 3,

% Memorial, para. 30.

T Exhibit C-276, Disposition Ovrder.

1 Exhibit C-276, Disposition Order; D.G. Sung First Witness Statement, para. 23.

%% Memaorial, para. 589, The Respondent relies upon its exper, Professor ¥.J. Kim, who testified that disposition
orders serve an important deterrent purpose; were it possible in all cases for a major shareholder to avodd sanciipns
simply by consummating a private change of control transaction, the FSC could face serious difficulily in attempling

to enforce the eligibility assessment system (Y.J. Kim First Expert Report, para, 85). However, in the end, the scenario
that concerned Professor Kim is exactly the outcome in the case sanctioned by the FSC.

™ Exhibit C-279, FS5, Prior Motice of Contemplated Measures of Examination Resulis (Officers and Empl af
Korea Exchangs Bank), 28 Movember 2011, The Scoul High Coun had concluded that in addition mo Mr.

other high ranking Lone Star execulives on the KEB Board were also implicated, specifically, Messrs,
(LSF-KEB’s legal representative in Korea), md* {Exhibit C-256 / R-150,
our Judgment, Stock Price Manipulation, p. 35). The recommended dismissal of Mcm.F -
and all of whom still served on KEB's Board at that time (Exhibic C-284, FS5, MNotice of Instruction

Regarding tion of Board of Directors, 28 December 201 1, p. 10) and taking a measure against Mir.-
that was “equivalent to a recommendation for dismissal from oflice™ (Counter-Memorial, para, 343),
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Hana and Lone Star exccuted an Amended and Restated Share Purchase Agreement on
3 December 2011, by which LSF-KEB agreed o a USD 832.2 million price reduction as
compared to the Hana SPA and to sell its 51.02% shareholding in KEB to Hana for
USD 3.7 billion (ie., KRW 11,900 per share).””'

On 5 December 2011, Hana submiticd a new application to the FSC, with updated
information on Hana's business plan for KEB, as well as the terms of the parties’ amended
agreement. ™

The FSC eventually approved the Hana application on 27 January 2012.

In light of these developments, Lone Star contends that the Respondent breached its Treaty
obligations and in particular Fair and Equitable Treatment, including the duty of good faith,
in relation, at the very least, with the imposition (as they see it) of a price reduction. These
events will be canvassed in detail below starting at paragraph 729,

JURISDICTION

The Claimants invoke protection under both the 1976 BIT and the 2011 BIT. The
Respondent denies that the Tribunal has jurisdiction under either BIT,

BURDEN OF PROOF ON JURISDICTION

The Respondent contends that the Claimants bear the burden of establishing the Tribunal’s
jurisdiction, including the facts and cach element of their jurisdictional theory ™ By
contrast, the Claimants submit that the “universally accepted principle in international law
is that each party bears proving the facts supporting its claim or defense,” and the

1 Exhibit C-280, Amended and Restated SPA Between Lone Siar and Hana,

2 Exhibit R-105, Hana Financial Group Inc., * Application for Preliminary Approval of Incorporation of a Subsidiary
into Holding Company,” 5 December 2011,

1 Counter-Memorial, para. 594; Rejoinder, paras, 193 of seq.; T, 4659 19-4660:19; TDN T, 4275:13-4276:1%
(citing Exhibit RA-251, Tulip Real Estate lnvesiment and Development Netherlands BV, v. Republic of Turkey,
ICSID Case Mo. ARB/ 128, Decision on Bifurcated Jurisdictional Issue, 5 March 2013, parn. 48; Exhibit RA-033,
Abaclal and others v, Argertine Republic, ICSID Case No, ARBYS, Decision on Jurisdiction and Admissibility,
4 August 2011, para. 678; Exhibit RA-100, Perenco Ecwador Lid v Republic of Ecuadar and Empresa Estaial
Petraleas del Ecuador (PeiroEcucdor), TCSID Case Mo, ARBAOR, Decizion on Jurisdiction, 30 June 2011, para
98). According to the Respondent, the Claimants must also establish that consent exists: TS, 4662:20-4663:12,
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Respondent bears the burden of establishing all of the factual elements for its jurisdictional

objections.?™

he Tribunal's Ruli n the Burden of Proof

In the Tribunal's view the Claimants overstate the burden on the Respondent. The
Claimants” assertion that “the Respondent bears the burden of establishing the factual
elements of all of its jurisdictional objections * conflates facts and legal arguments asserted
by the Claimants which are challenged by the Respondent. in which circumstance the
burden of proof continues to rest on the Claimant to establish their version on a balance of
probabilities, and facts and legal argument extraneous to the Claimants® case on jurisdiction
(for example facts and legal argument necessary to support a limitation defence) which are
for the Respondemt to establish on a balance of probabilities. A challenge by the
Respondent 1o a fact essential to the Claimants’ case on junsdiction does not reverse the
burden of proof onto the Respondent. On the other hand, where (as here) the Respondent
raises a limitation defence, its allegation (for example) that the Claimants knew of the
factual elements of the dispute prior to the entry into force of the 2011 BIT, and that the
Claimants are therefore (the Respondent argues) barred from its protection, is for the
Respondent to prove. The burden in that case does not shifi to the Claimants to disprove
the Respondent’s version of events.

QUTLINE OF THE RESPONDENT'S DBRIECTIONS TO JURISDICTION

In summary, the Respondent contends that contrary to the Claimants’ assertions

(a) The 2011 BIT is not retroactive as to disputes, acts or omissions thal arose or
occurred before the BIT s entry into force on 27 March 2011 and does not cover
disputes that crystallised before that date. The Respondent asserts that the
Claimants’ new “continuous protection” theory, which was raised for the first time

in the Claimanis’ Sur-Reply, ignores the plain text of the 2011 BIT.

The Claimants counter that the Tribunal has jurisdiction raiione remporis over this
dispute. Korea and the BLEU countries established a transitional regime between

™ Claimants’ Sur-Reply on Jurisdiction, 31 March 2015 ("Sur-Reply”™), paras. 17-22 [emphasis original].
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the 1976 and 2011 BIT to ensure continuous protection for their respective

investors that span the successive BITs, and, in any event, the Respondent’s acts
continued and culminated afler the 2011 BIT entered into force.

All of the claims are barred by the 2011 BIT s statute of limitations as the Claimanis
knew of the events that gave rise to the “KEB Sale Dispute™ and “Taxation Dispute”
prior to 21 November 2008. The Claimants submit that the limitation period does
not bar the Claimants” claims as they are based on evenls as recent as May 2013,

The Claimants lack standing under the ICSID Convention and the 2011 BIT o
assert their tax related claims as the taxes were assessed on their parent companies
(not the Claimants).*™

The Claimants respond that they have “standing™ to pursue all their claims because
even if a showing of injury were a jurisdictional requirement, which the Claimanis
deny, those claims are based on their rights as Belgian shareholders, not the rights
of others in the Lone Star group.

More particularly, with respect to the ratione femporis objection, the Respondent alleges

with respect to the 1976 BIT that Lone Star’s investments are excluded from the definition
of “investment™ because by its terms it applies only to “direct or indirect contribution|s] of
capital and any other kind of assets, invested or reinvesled in enterprises in the field of
agriculture, industry, mining, forestry, communication and tourism.”*"® Nevertheless, the
Claimants contend, those assets also qualify for protection as “rights and interests” under
Articles 1(1), 1(2) and 5(1) of the 1976 BIT.*™ According to the Respondent, none of the
Claimants’ assets qualify as “investments” under the 1976 BIT.*™

With respect 1o the 2011 BIT, the Respondent refers to the requirements for the Claimants
to qualify as protected investors:

™ Counter-Memorial, para. 593,

i Counter-Memorial, para, 898, see afzo Exhibit RA-D01, 1976 BIT, Art. 31
77 Exhibit RA-001, 1976 BIT, Ans, 1{1)(2), 5{1).

™ Counter-Memorial, para. 699,
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Together, the ICEID Canvention and the 2011 BIT contain three essential
requirements for standing, all of which must be satisfied in order for a
claimant o he able 1o assert a claim before NCSID pursuant fo the BIT.
Firsi, under both the ICSID Convention and the 2011 BIT, the claimani
must be a national of Belgian or Luxembourg. This is a basic limitation of
the consent that Koreo has given ar o parly o the JCSID Convention and
the Korea-Belginm BIT. Second, the investor must be the owner of an
investment covered by the BIT. Third, and most critically for the present
cate, there must be a detrimental effect on the relevant investoent,
caused by one or more aoly or omissions of the Korean Stale, o esiablish
both the ICSID Convention requirement of a direct relation of the claim
fo the investment, and the separate 20011 BIT requirement that the
interference by Korea must be derived from a breach of an obligarion
under the BIT. As explained below, Claimants have failed to fulfill the
second and third, critical requirements with respect to their tax claims ond
therefore lack standing fo asser? these claims before JCSID ™ [emphasis
original]

With respect to the 2011 BIT, the Claimants argue that while some of their claims involve
continuous or composite wrongful acts that originate as early as 2008,**" in each case, such
conduct either: (1) continued unabated into the period after the 2011 BIT entered into force
or (2) constituted a composite act that resulied in breach of the 2011 BIT afier the new
treaty entered into force. In each case, the portion of the misconduct occurring afier the
entry into force, 27 March 2011, is more than sufficient to constitute a breach of the 2011
BIT, particularly when viewed together with the carlier misconduct for background and
context and “to provide evidence of intent.™*' The Respondent replies that the Claimants
are not assisted by cither the 1976 BIT (irrelevant) or the 2011 BIT (not retroactive).”™ In
any event, all disputes presently in issue “crystallised™ before the 2011 BIT entered into

force and none of them is actionable under that treaty. ™

™ Counter-Memorial, para. S04,

o0 Bee Reply, paras. 1162-1167 (listing the cvents giving rise to the dispute in this case, including the HSBC
application beginning in early 2008),

! Exhibit CA-690/RA-005, J. Crawford, The fntermational Law Commission’s Articles on State Responsibiity:
Iniroduction, Text and Commentaries (Cambridge University Press: 2002) ("Crawford, Commrentaries on ILC
Articles™), Ari. 15, para. 11 {confirming that even “where the relevant obligation did nod exist af the beginning of the
course of conduct bul came inlo being thereafter...[i]his need not prevent a court taking into account carlier actions or
omissions for other purposes (e.g. in order to establish a factual basis for the later breaches or to provide evidence of
intent)."}.

| Counter-Memorial, para. 676,

M Counter-Memorial, para. 724; Rejoinder, para. 366,



-89.

255,  The Respondent states in addition to the above that:

(1)  Korea never agreed to arbitrate tax disputes under the Korea-Belgium Tax
Treaty; ™

(2)  the Claimants have failed 1o establish that they are in fact Belgian nationals
entitled to protection under either the 1976 BIT or the 2011 BIT;*

(3)  the Claimants do not have standing to pursue their tax claims under either BIT;**
and

{4)  inany event, the claims are foreclosed by the 5-year time limitation in
Article 8(7) of the 2011 BIT,**" which provides a cut-off date of 21 November
2007.2%¢

C. THE CLAIMANTS INVOKE THE PROTECTION OF THE 1976 BIT

2536, The Respondent contends that the Tribunal ought not to entertain the late-blooming
invocation of the 1976 BIT which, as noted, surfaced only in the Claimants’ Sur-Reply.**
The Claimants did not plead protection of the 1976 BIT in their Notice of Arbitration,
Request for Arbitration, in their Memorial or in their Opposition to Bifurcation.*" In
support of this position, Korea cites the [CSID Institution Rules, the ICSID Arbitration
Rules and the Tribunal’s 8 July 2013 Decision on Procedural [ssues where the Tribunal, as
then constituted, explained:

™ Counter-Memorial, para. 605,

¥ Counter-Memaorial, parn. 618,

= Counter-Memaorial, para. 654,

7 Counter-Memorial, para. 773.

¥ Rejoinder, para, 430,

*** Rejoinder, Scction 111LA.2.a. See Reply, paras. 1053 ef sag, The 1976 BIT as & basis for jurisdiction was only
affirmatively invoked by the Claimants in their Sur-Reply, para. 31. See alzo TD1E, 4416:10-441%3 where the
Claimants explain they always contended jurisdiction under 2011 BIT, but responded 1o the Respondent’s 1976 BIT
argaments, first made in the Respondent’s Rejoander, and witimately invoked the 1976 BIT upon the Respondent™s
“offer” as an altcmative jurisdictional basis),

PETDIT, 42717 of seq.
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(1)

258.
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|A] elaimant s memorial must plead a positive case on furisdiction in an
FCSTD arbitration. ICSID Arbitration Rule 313} requires a memorial fo
conlain "a slafement of all relevant facis: a siatement of Tow, and the
submissions "; and there s no reason to interpret these regquiremenis as
excluding a claimant s caxe on jurisdiction.

The Tribunal went on to hold that the *“Claimants must plead their positive case on

jurisdiction ... in their Memorial,"*%

While pressing the timeliness objection, the Respondent has fully responded in iis
Rejoinder to the Claimants’ contentions under the 1976 BIT™ and in the Tribunal’s view
has not established any prejudice. Accordingly, the Tribunal dismisses the “timeliness™
objection and will proceed to address the applicability of the 1976 BIT on its merits, the
more so as the Tribunal has a duty to ascertain proprio mefu that it has jurisdiction over a

case submitted to it

Do the Claimants' Korean Assets Qualify as “Investments™ Within the Scope of the
1976 BIT?

The scope of protection under the 1976 BIT is set out in part in Article 1:

Article |

(1) Al existing and future invextments, goods, rights and interests
helonging directly or indirectly to nationals or legal persons of one of the
Comfracting Parties shall enjoy fair and equitable treatment in ihe
ferritory of the other Coniracting Parly.

{2} Such investments, goods, rights and imterests shall also enjoy
confinuous  profection and  security, excluding all unjustified or
discriminatory measwees which would “de fure” or Vde facte” hinder
their management, maintenance, wilization, enfoyment, or liguidalion.

{3} The protection guaramteed by paragraphs | and 2 of this Article shall
af least be equal fo thal enfoyed by the nationals or legal persons of any
third State and may in no case be less fovourable than that recognized by
imternational law, ™ |emphasis added)

¥ Decision on Procedural Issues, para. 12.
2 Decision on Procedural [ssues, para. 14,
™ Rejoinder, pars. 25-45,

# Exhibit RA-001, 1976 BIT, A, 1.



_—

259, Anrticle 3 of the 1976 BIT defines the protected class of investments as follows:

Article 3

(1} the term “investmenis™ shall comprive every direct or indirect
contribution of capital and any other kind of assets, invested or reinvested
in enferprises in the field of agriculiure, industry, mining, foresiry,
communications and fourism.

The following shall more particalarly, though mol exclusively, e
considered ax invesinternis within the meaning of the present Agreemeni:

fal Movable and immovable properiy as well as any other right “in rest”
such av morigages, pledees, uswfricts and similar rights;

(b} Shares and other kinds of interest in companies;
fci Debis and rights to any performance having economic value;

refl Copyeights, mavks, patemis, fechmical processes, rade-mames, rinde-
mrarks and goodwill,

{e} Comcessions under public law.”™ [emphasis added]

260. In support of coverage, the Claimants contend that properly understood, the sub-category
“industry™ in Article 3 covers the [inancial, construction and commercial real estate
property sectors, and that in any event the 1976 BIT refers to “rights and interests™ as a
free-standing subject matter. Whatever else might be said, the Claimants say they
possessed “rights and interests™ in Korea from 1999 onwards within the meaning of

Article |,
261.  In suppon of their interpretation, the Claimants rely upon:
e
™ o Procedural Order No. § dated 5 January 2015, the

Tribunal declined to treat these letters as submissions by non-disputing partics.

“ Exhibit RA-001, 1976 BIT, Ar. 3

% Exhibit ©-891, Letier to the Tribunal from the Deputy Prime Minister and Minister of Foreign Affairs, Foreign
Trade and European AfTairs of the Kingdom of Belgium, 4 September 2014; Exhibit C-892, Letter 1o the Tribunal
irem the Minister of Foreign and Evropean Affairs of the Grand-Duchy of Luxembourg, 3 September 201 4.

7 Reply, para, 1059,
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They were accepted as the Claimants® exhibits.  The Tribunal noted the Claimants®
disclosure of their role in drafting the letters;*® and

ih) the expert reports of former Judgc_ and of PmFessnr-
- - I

262.  The Respondent advances a number of objections in opposition to the Claimants’ reliance
on the 1976 BIT:

(a) Article 3 of the 1976 BIT has a much narrower definition of “investment™ than the
2011 BIT, being restricted to “direct or indirect contribution[s] of capital and any
other kind of assets, invested or reinvested in enterprises in the field of agriculture,
industry, mining, forestry, communications and tourism.”** The Claimanis did not
mvest in the listed sectors, according to the Respondent, and indeed in their
Memaorial the Claimants define their investiments in Korea as having been made in
the “core economic sectors” of “banking, commercial leasing, [and]
construction,”*™ none of which are among the above-quoted economic sectors
covered under the 1976 BIT;

(h) the Respondent says that “in contrast to the shallow and ahistorical analysis
presented by the Claimants and their experts, Korea has collected contemporaneous

evidence of the negotiating history of the successive Korea-BLEU BITs, "

% Procedural Order No. 8, 5 January 2015, paras, 30-31.
* Exhibit RA-001, 1976 BIT, Art. 3(1)
% Memorial, para. 471,

¥ Rejoinder, para. 202, See alvo, Rejoinder, para. 962, n, 2213 (In this regard, Korea notes that, due w the Claimanis®
“radical shift” in jurisdictional theory, circumstances have changed significantly since the time that the Parties
exchanged document requests in March 2004, At that time, Korea contended, and the Tribunal agreed, that evidence
of the negotiating history of the BLEU-Korea BI'Ts was not material to resolution of the case and would be burdensome
e collect The Claimants” new jurisdictional theory, including their invocation for the first time of the 1976 BIT, their
reliance on the BLEU letters, and their experts’ inaccurate speculation regarding the intent of the treaty Parties, has
now rendered such evidence material to resolution of Konza's jurisdictional objections. Korea collected such evidence
after receiving the Claimants” Reply (200 Witness Statement of Jin-Eyu Jeong, 16 January 2005 (“LK. Jeong Witness
Siatement’), paras, 5, 23-26), and presents it here “for the Tribunal’s consideration.™)



(2)

263.

264,

(c)

(d)

i

supplemented by a witness statement from Korea's chief negotiator of the 2011
BIT (Mr. Jin-Kyu Jeong), and other experts including I“rn::n:ﬁ:sai-llzu'_:"’i

the Claimants® “procrustean attempt to shoehom all of their investments into the
field of “industry’ is inconsistent with the 1976 BIT"s plain language, its historical

LI

context, and its object and purpose;”*™ and

the Claimants cannot rely on the reference to “rights and interests” in Article 1
which do not, in the Respondent’s view, constitute an independent category of
assets entitled to protection outside the limited scope of “investments™ defined in
Article 3, because it is illogical to interpret the phrase “rights and interests” in the
BIT as unfettered by the limitation of the six covered ficlds of investments to which
the 1976 BIT applies™™ as to do so would render the six category limitations wholly

meaningless.

The Travaux Préparatoires

The Respondent asserts that information conceming the 1976 BIT negotiations is
limited *** It seems that from the early 1970s, Belgium adopted a sector-based approach.
The Respondent cites a 1988 Report from the United Mations Centre for Transitional

Corporations which offered the opinion that lists of categories “limited application of the

treaty to these six specified fields, “to the exclusion, for example, of investments in banking

and insurance.

EETE 1]

According to the Respondent, it was not until Korea joined the OECD in 1996 that it
removed the last barriers to foreign direct investment, which resulted in the liberalisation

" Rejoinder, para. 202,
*1 Rejoinder, para, 194, citing Reply, paras, 1 102-1105,
" Rejoinder, para. 195,
™3 Rejoinder, para, 204,

"™ Rejoinder, para. 211, citing Exhibit BRA-294, United Nations Centre for Transnational Corporations, “Bilateral
Investment Treaties” (1988), UN. Document E.88.11.A.1 STICTC/65, para. 67. See also Expert Report of [

18 January 2015 || Expert Report™), paras. 40, 44,
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of its financial sector.®” Korea subsequently allowed foreign companies to be majority
shareholders in domestic banks (1998),°™ real estate leasing services (1998),"" and

construction operations (1996).°

(E)] The Transition to the 2011 BIT

265, According 1o the Respondent, negotiators for Korea and BLEU reached more or less an
agreement on a text for a new BIT at meetings in Seoul on 15 and 16 September 2005.%"

The new provisions included:

(a) an ¢xpanded definition of “investments,” that abandoned the closed list of six
covered sectors in the 1976 BIT in favour of a broader definition that included

“every kind of asset owned or controlled” by a covered investor;*'*

b) a disputc resolution mechanism limited to “an alleged breach of an obligation under

this Agreement;™*'*

e}  acut-ofl provision in Article 11 to make clear that where a “dispute™ existed prior
to 27 March 2011 even though the parties had not yet initiated a formal dispute

7 Expert Report o 23 January 2015 [ First Expert Report'™), para. 35 (“When Korea
acceded 1o the OECD in orean government agreed 1o a comprehensive 221 of financial secior lberalization
reforms, in line with the OECD’s Code of Liberalization of Capital Movements and the Code of Liberalization of
Current Invisible Transactions ... Uniil this time the Korean financial sector remained virtually closed to foreigners.™).

R First Expert Report, para. 43,

"~ First Expert Report, para. 44 (afthough Korean laws permitted limited foreign ownership i real estate
leasing services beginning in 1995),

a -b::m Expert Report, paras. 45-46 (although Korean laws permitted limited foreign ownership in
condtruction beginning in 1984),

M K. Jeong Witness Statcment, para, 24 In testimony 1o this Tribunal, Mr. Jin-Kyu Jeong who led the Korean
delegation, representing the Ministry of Foredgn AfTairs and Trade, westified that the delegations from Korea and BLEL
reached ﬁcmr_nl in principle on almost all terms, with the exception of certain provisions related to

M2 Exhibit C-001, 2001 BIT, Art 1(1) (“‘investments’ means every kind of asset owned or controlled, directly or
indirectly, by an investor of one Contracting Party in the territory of the other Contracting Party...”)

3 Exhibit C-001, 2011 BIT, Art, B(1);

Ary dizpute between a Contracting Party and an ivvestor of the other Coniracling
Party derived from an olleged breach of an obligarion under this Agreement,
ircliding exproprigiion oF natienalizalion of Hvestmenls, shall be nolified in
writing by the first party to fake gction and shall be, ar far ax pogsible, seiiled by
the parfies fo the dispute v an amicable way The aotification shall be
accompanied by a sufffciently defailvd mesroranidwm,
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resolution process, such a dispute would continue to be governed by the 1976
BIT.*

266. The Clmmants rely on the expert evidence of former Judpe _

profesor NN - . I o < e e an

purpose of the 1976 BIT (*to promote economic cooperation and foster a favorable

investment environment™) necessitate a liberal construction of the term “industry ""*

267.  The Respondent counters that:

(a) the main rule of interpretation enunciated in Article 31 of the VFienna Convention
on the Law of Treaties (the “*VCLT™) is that the interpretation of a treaty provision
must first and foremost be interpreted in light of its “ordinary meaning.”"'* The
Parties cite numerous dictionary definitions in Korean, French and English which

they say support their respective definitions of “industry;™*"”

ib) in terms of “the context,” which Article 31 of the VCLT requires to be considered,
the term “industry” appears in Article 3(1) of the 1976 BIT in a specifically

negotiated, closed list of six cconomic fields. The boundaries of the term “industry™

M K. Jeong Witness Statement, para. 19; Rejoinder, para. 246,

1S Re 1103, citing, fmfer alfa, Exhibit CWE-037, Expent Report o 26 ember 2014
iy Firsi Expert Report™), p. 20; Exhibit W Expert Heport o and
22 Seplember 2014 ( and Firsi Expert Report™), para. %,

Y2 Rejoinder, para. 258, referring to Exhibit CA-074 / RA-02R, Flenna Comvention on the Law of Treaties (“YVCLT™),
Art, 31010, The Full vext of Article 31(1) states:

A treaty shall be fnterpreted in good foith in accordance with the ordinary

meaming (o be given fo the lerms of the frealy in their context and in the light of

i% o F;.l':'.::l' aind JPrirpose
" See, e.p, Exhibit R-489, “Industry,” Cambridge Dictionaries Online (“the companies and activitics involved in
the production of goods for sale, exp. in a factory™); Exhibit R=490, “Industry,” American Herivage Dictiomary
(Houghton MifTlin Harcour- 2014) (“The sector of an economy made up of manufacturing enterprises”); Exhibit
R-491, “Industry,” merriam-wehoter. com (“a department or branch of a craft, art, business, or manufecture; especially;
one that employs a large personnel and capital especially in manufacturing ... manufacturing activity as a whole™).
See alse Rejoinder, para. 262, referring to Exhibit R-233, 1976 BIT (Duich-French version) ("Article 3(1) in the
French version wses the phrase ‘dans les enterprises. . industrielles." In French, the term ‘enterprise indusrielle’ refers
exclusively 1o businesses that convert primary materials indo finished products, fe manufactaring businesses™);
Exhibit R-390, “nijverheid,” Fan Dale (“The Duich term *nijverheid’ refers exchusively to “the activity of processing
raw matersals.” 1L is synonymous with the Dutch term “industrie’ which is defined as “lorge-scale production in
factories"); Exhibit R-233, 197 BIT (Korean version) (*Aricle 3(1) in the Korean version of the 1976 BIT waes the
term *gong-cob (&3] / L)' The term -¢ob' refers only o manefacturimg and does not include any other
economic activity "), .?eefwﬂherﬂg&pcn Report, paras. 52-35,
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must respect what is expressed or implied by those other categories, namely “assets
invested or reinvested in enterprises in the field of agriculture, industry, mining,

forestry, communications and tourism;™*1*

(€} the word “industry” appears as a “distinct” and individual “field,” one of six
enumerated ones, rather than some type of “meta-field” encompassing all others,
The principle of effer utile requires the Tribunal to reject the Claimants” approach
since it would render meaningless the other five terms in the set." In this regard,
the Respondent also relies on the principles of ejusdem generis and expressio wrmius

est exclusio alterius;*™" and

(d) none of the Claimants’ investments qualified as an “enterprise in the field of
’:indusl:}f."“m
(4)  “Rights and Interests” under the 1976 BIT

268,  In the alternative, the Claimants rely on Article 1(1) of the 1976 BIT, which guarantees
Fair and Equitable Treatment to “[a]ll existing and future investments, goods, rights and

™ Rejoinder, paras, 264-263, referring to Exhibit RA-001, 1976 BIT, Art, 3(1) [emphasis added),

1 Rejoinder, parn. z&&;m Expert Report, para. 53 (“It is necessary to read the text in full and not 1o omit
the reference to “enterprises” in the field of [...] industry. (This is also the reason for its translation by the term
“industrial enterprise™ in the French version of the treaty.)™). See alse Exhibit RA-012, fapregilo 8. p.A. v Argentine
Republic, ICSID Case Mo, ARBAOTT, Award, 21 June 2011, para, 37 (“I7 the final, general term of the MFM clause,
*all other matters’, encompassed everything mentioned in the BIT .. it would render the {irst two specific terms
meaningless — the BIT could have stated only the final, general term and o would have had the same meaning, ™),

1 Rejoinder, paras. 267-268 and n. 506 (* Expresio Uning Ext Evciusio Alterius; A canon of construction holding that
to express o nchude oneg thing implies the exclusion of the other, or of the aliermative™); Exhibit RA-365, /05
fmgpection and Contral Services Limided v. Argenting Repubiic, PCA Case Mo, 2010-9, Award on Jurisdiction,
10 February 2012, para. 310 (“Several distinguished tribunals have [] relied [on the maxim expressio univg esf exclusio
alferiig] ... in order o conclude that, where a treaty lists certain exceptions to MFN treaiment, amy ireatment not
specifically excluded is necessanily covered by the MFN clause.”).

! Rejoinder para, 275 (With respect to the Claimants' investments, “[i]nvestments in banking or finance were neither
allowed in Korea nor eligible for foreign investment puarantees ai the time the parties negotiated and entered o the
1976 BIT."), See uin:mﬂ Repart, para. 40; First Expert Report, para, 34; Rejoinder,
paras. 276-278 (In the Kespondent’s view, Claimant Star Holdings owned an office building in Seoul; however, the
act of adding the term “indusiry™ to the description of an economic sector that is unrelated o “indusiry” does not
convert real estate into a protected category. As to the purchase of “a strugpling lease finance company™ called Star
Lease, the Chimants describe their acquisition of Siar Lease as a “large investment in the real estate industry.” The
Respondent argues that “[rleal estate s not one of the six felds of mvestment covered by the 1976 BIT.” In 2003,
Claimanis Kukdong Holdings | and Kukdong Holdings 11 scquired Kukdong, a “commercial construction company,™
The Claimants now describe Kukdong as an enterprise operating in the “real estate and construction industries™ but,
according 1o the Respondent, applying the “industry” tabel does not change the natare of the investmenis. ),
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interests belonging directly or indirectly to nationals or legal persons of one of the
Contracting Parties ..."™** The Claimants argue that “rights and interests” constitute a
separate and independent category of protected assets. Inclusion of the phrase “rights and
interests™ in the Fair and Equitable Treatment provision of the BIT shows that the parties
“deliberately conferred protection on a much broader array of property interests™ and thus
intended the Treaty to have a scope that was not limited to investments.*** Since they
acquired “rights and interests™ in assets in Korea prior to 27 March 2011, they are covered
under the 1976 BIT, even if their investments arc not in any of the six sectors identified in
the definition of “investment, "

269. The Respondent contends that to detach the term “rights and interest” from the term
“investment” would eviscerate the economic sector limitations and deprive the definition
of investment of any useful effect or effer ufife. Contrary to the Claimants’ interpretation,
the actual meaning of the terms “goods, rights and interests™ derives from, and must be
linked to, some type of protected invesiment.

{(5) TheClaimants Contend that the Korean Investment Treaties Promised “Continuous™
Protection

270.  The Parties contest the significance of Article 12(4) of the 2011 BIT which provides:

Upon entry into force af the [2011 BIT), rhe [1976 BIT] shall be
terminated and replaced by the [2011 BIT].™ [emphasis added)

12 Exhibit RA-001, 1976 BIT, Art. 1(1) [emphasis added).

1% Reply, para. 1006, citing Exhibit RA-001, 1976 BIT, Art. 1{1) (“All existing and futare investments, goods, rights
and interests belonging directly or indirecily (o nationals or legal persons of one of the Contracting Parties shall enjoy
fair and equitable treatment in the territory of the other Contracting Party.™), Art. 1(Z) (“Such invesimeniz, poods,
rights and interests shall also enjoy continuous protection and security, excheding wll unjustified or discrimmatory
measures which would “de jure' or “de facto’ hinder their management, maintenance, wtilization, enjoyment, or
liquidation.™); Art. 5{1) (*The nationals or legal persons of one Confracting Party may not be deprived, either directiy
or indirectly, of the property or enjoyment of their investments, goods, rights and interests situated in the territory of
the other Contracting Party _..""L

" Reply, para, 1106,

" Exhibit C-001, 2011 BIT, Ari. [2(4). On this point, the Claimanis also rely on the opinion of Jodge foer
the proposition that “any conduct alleged o have viokated the substantive provisions of the 1976 BIT necessarily gives
rise to a dispute ‘derived from an alle breach of an obligation under' the 2011 BIT too;” see Reply, para. 1070,
quoting Exhibit cwmi.i‘jﬁm Expen Report, p. 9.
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271. The Claimanis focus on the word “replaced™ in the phrase “terminated and replaced” and
argue that “[t]he use of the word “replaced’ in Article 12[4] reflects [an] intent (o ensure
continuous protection [for investments in Korea).”** The Claimants then contend that the
“continuous protection” afforded by the “language of Article 12(4)" enables “claims under
the 1976 BIT that were pending up to the entry into force of the 2011 BIT ... [to] come
under the protection of the 2011 BIT.™*

272, The Claimants argue that Article 11 of the 2011 BIT “provides further compelling evidence
that the Contracting Parties sought to extend the 2011 BIT's coverage to disputes and
claims concerning government misconduet that oceurred both before and after the 2011

BIT's entry into force."***

273, Finally, the Most-Favoured Nation provisions in the two Treaties require Korea to afford
a BLEU investor treatment no less favourable than “that enjoyed by nationals or legal
person of any third State™* [emphasis added]. The Claimants’ experts, Prut'asmr-
and Dr. - contend that these most-favoured-nation clauses “lend support by
analogy to Claimants’ interpretation of the 2011 BIT that ensures that investors under the
1976 BIT continue to enjoy, and are not summarily cut off from, legal protections
conferred on investors under the 2011 BIT™* even if their claims do not otherwise meet

the jurisdictional requirements of the 1976 BIT.*

274, The Respondent’s basic response to the “continuous coverage™ argument is that the

Claimants’ investments were never covered under the 1976 BIT and while the Claimanis

"% Reply, para. 1063, See alro Exhibit CWE-037, m First Expent Repont, p. 6 Exhibit CWE-036,
O N - vt Report, paras T P20,

2 Reply, para. 1063, citing Exhibit CWE-036, ||| < I 7=t £xpert Report, para. 48.

% Reply, pars. 1066, See afso Exhibit t‘.wmﬂ:'_- First Expert Report, pp. 610,

A Bee Exhibii RA-001, 1976 BIT, Art. 1{3) (“The protection guaraniced by paragraphs | and 2 of this Article shall
at least be equal to that enjoved by the nationals or legal persons of any third State and may in no case be less
favourable than that recognized by intermational law.™); Exhibit C-001_ 2011 BIT, Art. 3(2) ("“Each Contracting Party
shall in i3 tervitory accord 1o investors of the other Contracting Party as regards the operation, management,
maintenance, use, enjoyment and sale or other disposal of their investments, ireatment no less favourable than that
which it accords to its own inveslors or o investors of any third State, whichever is more favourable 10 investors.™).

2 Exhibit CWE-036. [N =< I -t Cxpert Report, pare. 73 [emphasis added).

' Exhibit CWE-036, || N =~ I i oot Report, paras. 71-75,
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acquired rights under the 2011 BIT, the absence of coverage under the 1976 BIT destroys

the basis for any “continuous coverage™ argument.

As to Article 8(1) of the 2011 BIT, the Respondent points out that in the dispute resolution
clause the Contracting Parties expressly limited the scope of their consent to arbitration to
disputes derived from an alleged breach of an obligation “under this [2011] agreement™
and the words “under this [2011] Agreement™ excludes disputes derived from an alleged
breach of any other instrument {including the 1976 BIT).** Jan de Nul v. Egypt is cited for
115 discussion of Article 28 of the VCLT, which provides that treatics arc non-retroactive,
unless otherwise established.* The Jan de Nul tribunal found that the new BIT did not
foreclose claims under the old BIT.”* The Respondent says the circumstances here dictate
the opposite conclusion. Citing the Jan de Nul analysis of retroactivity, the Respondent
relies not only on what 1t considers the plain language of Article (1), but the language in
Article B(1) “to prevent the [2011] BIT from becoming a vehicle for arbitration of disputes

that did not involve alleged breaches of the [2011] BIT."**

1 Rejoinder, paras, 296-297, referring to Exhibit CA-320, Jan de Nl ¥, V. and Dredeing fnternational NV v. Arab
Republic of Egyed, ICSID Case Mo, ARB 0413, Award, & Movember 2008 (“Jan de Nul v. Epypd”), paras, 136137
“[TThe Tribunal had to determine whether claims for violations of the 1977 BLEU-Egypt BIT could be adjudicated
by & tribunal exercising jurisdiction under the subsequent 2002 BLEU-Egypt BIT, The tribunal held that it could apply
the provisions of the 1977 BLEU-Egypt BIT only it “the dispute resolution clause of the [successor treaty] (the 2002

BIT) contain[ed] no restriction with respect o the applicable law

According to Mr. Jin-kyu Jeong of the Minstry of Foretpn Affairs and Trade, Korea

" Exhibit CA=-320, fam de Nul v Egvpd, para. 132
"™ Exhibit CA-320, Jan de Nl v. Egypl, paras. 136-137
"5 Rejoinder, paras, 295-296. See also LK. Jeong Wilness Statement, paras. 34-35:
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276.  Asto Article 12(4) of the 2011 BIT, if there was no violation of the 1976 BIT, then even
on the Claimants® interpretation there 15 no carrying forward to a breach of the 2011 BIT.
In any event, where the word “replaced” is coupled with the word “terminated” in the
phrase “terminated and replaced,” it is not plausible to interpret the phrase “terminated and

replaced” as equivalent to “continued "0

277.  Asto Article 11, the Respondent’s position is that, by its terms, Article 11 of the 2011 BIT
merely states that the protections of the 1976 BIT will remain available to investors with
assets covered by the 1976 BIT who seck reselution of dispules concemning “investments
which are subject of a dispule settlement procedure under the [1976 BIT)" while

simultaneously excluding those pre-existing disputes from the scope of the 2011 BIT.**’

278. In other words, reading the Treaty provisions together, Article 12{4) of the 2011 BIT
terminates the 1976 BIT, but Article 11 clarifies that this termination does not eénd the
possibility of using the dispute resolution procedures of the 1976 BIT for matters that relate
to Government measures taken prior to 27 March 2011, if such procedure has already been

started.

% Rejoinder, para. 302, According 1o Borea's lead nepotlator, Mr, Jin-KEyu Jeong, il was undersiood

1 Rejoinder, para. 310, citing Exhibie C-001, 200 1 BIT, Ar. 11,

"% Like the 2011 BIT, the dispute-resolution provision in the 1976 BIT, for its part, applics to “any dispute relating to
& measure conirary to this Agreement [fe., the 1976 BIT]" (Exhibit RA-001, 1976 BIT, Ar. 8).
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A3 1o the Most-Favoured Nation provision, the Claimanis concede that the protection is
guaranteed only to investors that are actually covered by the relevant treaties (ie.,
“investors under the 1976 BIT™).**

The Tribunal's Ruling on the 1976 BIT

The Tribunal has no jurisdiction to address the Claimants® investments under the 1976 BIT
because, in the Tribunal's view, those investments did not fall into one of the six
enumerated categories of “agriculture, industry, mining, forestry, communications and
tourism,”*® The 1976 BIT did not cover investments in banking, finance, real estate or
construction. Foreign invesiment in banking, finance, real estate and construction was
restricted until after 1998.

In the circumstances, the Claimants “transition” arguments are irrelevant, as pre-2011 there
were no protected investments or disputes capable of being the subject matter of a
“transition.” Equally, there can be no “continuous protection™ from the 1976 BIT to the
2011 BIT where there was no protection to begin with under the 1976 BIT.

The reference to “rights and interests” in Article 1 of the 1976 BIT does not identify a
subject matter independent of an investment in the six protected fields. Otherwise, the six
categories are deprived of effect. Even the purchase of a Korean lottery ticket in 1980, for
example, would gualify for protection (on the Claimanis® interpretation) as a freestanding
bundle of “rights and interests.”

[n any event, the Tribunal is satisfied that the words “terminated and replaced™ in
Article 12(4) identify a new beginning in investment proteclion in Korea rather than the
retroactive creation of protection and related claims that otherwise did not exist in Korea
under the 1976 BIT. The Most-Favoured Nation argument does nol overcome the basic
hurdle that Lone Star elected to invest in unprotected fields of economic opportunity.

% Beply, paras. 1053 and n. 1959, 1207. See alvo Exhibit CWE-036, [ = I ©i: e
Report, paras, 14, 49, 73-74,

" Exhibit RA-001, 1976 BIT, Ar 3(1).
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While the Claimants® legal experts argue that the object and purpose of the 1976 BIT (*to
promote economic  cooperation and foster a favorable investment environment™)
necessitate a liberal construction of the term “industry,”**' the more compelling argument
is that when the word “industry™ is placed on a nom-hierarchical list of six economic
activities, the framer’s intent was not to demaote five of the categories as mere examples of
the sixth [ie., industry] and thereby open the door to protection of unlisted areas of
economic activity. Such an argument finds no support in the text and context of the 1976
BIT.

The Claimants argue that “the extrinsic evidence that the Respondent relies upon - e.g. Mr.
Jeong's purpose-built post hoc testimony, and principally, a single intermal *highly
confidential” Korean government report — is neither “context™ within the meaning of
Article 31 of the VCLT nor travaux préparatoires as described in Article 32 and, therefore,
is of no relevance to a proper interpretation of the 2011 BIT.*? The Claimants say that
this approach “cannot be reconciled with the directive of the VCLT that a treaty is to be
interpreted in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in light of [the treaty’s] object and purpose,™? as it fails to recognize
in the words of the ILC Commentary that “the text must be presumed to be the authentic
expression of the intentions of the parties; and that, in the consequence, the starting point
of interpretation is the elucidation of the meaning of the text, not an investigation ab inifio
into the intentions of the parties.”**

The Tribunal's analysis rests squarely on the text. Such “context™ as has been offered is
consistent with the Tribunal's interpretation of the text but is not relied upon. Taking the
Claimants’ “text” argument to reductio ad absurdum suggests that simply describing
anything as an “industry™ would extend protection under the 1976 BIT 1o an extent that
cannol possibly be taken as “the authentic expression of the intention™ of the Parties.

I Reply, para. 1103,

M2 Sur-Reply, paras. 81-84.
M3 Sur-Reply, para. 82,

M Sur-Reply, para. B2,
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The arguments advanced by former Judge - and Professor - and
Dr. I e vitimately not persuasive when read in light of the words of the 1976
BIT's own description of its ambit, in context and having regard to its object and purpose
in conformity with Article 31 of the Fienna Convention on the Law of Treaties. "

The views expressed by the BLEU govermments in communications drafted by the
Claimanis counsel are conclusory rather than analytical and at odds with the Treaty text.

The Tribunal finds that the term “industry™ as used in the 1976 is not broad enough to cover
activities such as general investment, banking or real estate. The Tribunal is guided by the
principles of ejusdem germeris and expressio unius est exclusio alterius in ils reading of the
text, which shows that “industry™ must be read in the context of the other enumerated
categories of “agriculture ... mining, forestry, communications and tourism.” The Tribunal
is also persuaded that the fravaux préparatoires do not support such an expansive reading
of the word “industry.” As mentioned above, Korea did not permit majonty ownership in

W5 Exhibit CA-074 / RA-028, VCLT, Ar 31:

SECTIOMN 3. INTERPRETATION (3F TREATIES
Ariicle 31, GENERAL RULE OF INTERPRETATION

1. A treaty shall be interpreted in goad falth in occordance with e
arlinary mieaning te be given o the ferms of the freaty in their confext and i the
fight eof ts obfect and purpose,

2. The conlext for the purpose of the inlerpretalion of a realy shall
comprite, in addifion to the lext, dncluding its preamble and anneyes!

(al Any agreement relating to the treaty which was made between all the
parties i camaexion with the conclusion of the treaty;

(b Any instrument which was made by one or more parfies in corRecion
with the concluzion of the treaty and accepted by the orler pariies s an
fnstrumend reladfed to the trealy.

3, Therg shall be taken info accownd, fogether with the contexy;

fal Amy subseguent agreemenl bebween the pariies  regarding  the
fmderpretalion of the trealy or the application of its provisions;

(bl Any subsequeni practice in the application of the freafy which
establishes the agreement of the parties regarding its interprelation;

fcl Any relevant rules of internationsd low applicable fn the relations
betweewn the parties.

4 A .:.r:u:'f.‘r'.l.llf iRy shafl he R fer @ férm ifﬂ' 5 exfahlivked thai the

purrties 5o intended
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banks, real estale leasing companies and construction until after it joined the OECD in
1996, twenty vears after the 1976 BIT,**®

The Tribunal has noted the various arguments of the Parties about the translation of the
word “industry™ in the 1976 BIT, but concludes that in light of all the evidence, Lone Star
has not established on a balance of probabilities that its investments were protected.

The Tribunal therefore lacks junisdiction under the 1976 BIT for State acts or omissions
that occurred before 27 March 201 1. Since the HSBC controversy pre-dates 27 March 2011
and the relevant investment was not a protected category under the 1976 BIT, the HSBC
controversy is not within the Tribunal's jurisdiction. ™’

THE CLAIMANTS INVOKE THE PROTECTION OF THE 2011 BIT

General Considerations

Article 1(3) of the 2011 BIT defines “investors™ as “any natural or juridical persons of one
Contracting Party who invest in the territory of the other Contracting Party.”***

Article 25(2)(b) of the ICSID Convention defines “[n]ational of another Contracting State™
as “any juridical person which had the nationality of a Contracting State other than the

State party to the dispute on the date on which the parties consented to submit such dispute

to ... arbitration ..."*%

According to the Claimants, they have at all relevant times been corporations, ie., juridical
persons, incorporated or constituted in accordance with the laws of Belgium and

Luxembourg**

I First Expent Report, paras. 45-46.
"7 Having found there 1o be no actionable wrong under the 1976 BIT, the Tribunal does accept Professor’s
assumption in which he applies HSBC's control premium to the Hana transaction. See, eg . Exhibit

First Expert Report, paras, 61-68,

s Exhibit C-001, 2011 BIT, Art. 1{3).
W ICSID Convention, Art. 25(2)b).

™ Claimants LSF-KEB Holdings SCA, LSF SLF Holding SCA, Star Holdings SCA, HL Holdings SCA, Kukdong
Holdings | SCA, Kukdong Holdings 11 5CA, and Lone Star Capital Management SPRL (together, the “SCA
Clalmants™), were at all relevant times and (except for Star Holdings SCA, as explained in Scction VILF(2) below)
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The Claimants contend that Korea consented to arbitration in the BIT while the Claimants
consented Lo arbitration when they submitted the Request for Arbitration on 21 November
2012.**' The Claimants were, therefore, “nationals of a Contracting State [Belgium and
Luxembourg] other than the State party to the dispute [Korea] on the date on which the
parties consented to submit the dispute to arbitration, and fall within the scope of
Article 25(2)(b) of the ICSID Convention.™*

For the reasons that follow the Tribunal concludes that under the JCSID Convention and
the 2011 BIT it has in addition to temporal jurisdiction [rafione temporis] both subject
maltter jurisdiction [ratione materiae ] to dispose of the investment claims and the tax claims
as well as personal jurisdiction [ratione personae] over those Claimants who are seeking
compensation for alleged violations of the 2011 BIT. The Tribunal has no jurisdiction
under the Korea-Belgium Tax Treaty.

Investments Under the 20011 BIT and the ICSID Convention

The Claimants submit that they owned invesiments in Korea covered by both the 2011 BIT
and the ICSID Convention.*** Each of them directly or indirectly held or holds interests
in Korea, including shares in Korean companies and claims to money related, inter alia, to
Lax assessmenls on their Korean investments. LSF-KEB also held claims o performance

under contracts having economic value,

are today companies duly organised under the laws of Belgium. Claimant Lone Star Capital [nvestments S.arl. was
at all relevant times and is wday a company duly organised under the laws of Luxemboury,

M Memarial, para. 478,

*2 Memaorial, para. 448,

M gee gererally Memorial, paras, 453-471; Exhibit C-001, 2011 BIT, Ars. I{1}b}c), Article 1{1) of the BIT
defines “investments™ as “every kind of asset owned or controlled, directly o indirectly, by an investor of one
Contracting Party in the territory of the other Contracting Party,” including (but not limited to) “shares in, stocks and
debentures of, and any other form of participation, inchuding minosity ones, in a company or any busingss enlerprise
and rights or interest derived therefrom,” as well as “claims o money or to any performance under a condract having
an economic value.”
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The Claimants point out that the ICSID Convention does not define “investments.” The
term was intentionally left undefined they say so that the Contracting States could delineate

the scope of their consent to arbitration.’™

In this case, the Claimants say, their activities fit within two categories of investment in
the BIT. Those categories — shares in companies and claims to money - sausfy any
objective definition of investment and therefore fall within the Article 25 of the ICISD
Convention.*** The Respondent argues that only one of the eight investors (i e., LSF-KEB)
can claim association with the Contracting State and that its investments fail to meet the
requirements of the BIT (and therefore the 1CSID Convention)*® for reasons which will
be addressed later.

Alleged Breaches of the BIT

Forea’s alleged violations include: (i) the arbitrary and discniminatory measures that impair
the operation, management, maintenance, use, enjoyment or disposal of investments; (i)
unfair and inequitable treatment; (iii) failure o provide full and continuous protection and
security; (iv) failure to provide treatment no less favourable than that accorded to
investments and retums of Korean investors or investors of any third State; (v) unlawful
expropriation; (vi) failure to observe any other writien obligation that may have entered
into force with regard to investments in Korea's territory by investors of Belgium and
Luxembourg; and (vii) failure to guarantee to investors the free transfer of their investments
and returns.

A Legal Dispute Under Article 25 of the [CSID Convention

The Claimants assert that their legal dispute with Korea arises directly out of their
investments. Korea has breached its legal obligations under the BIT and those breaches

™ Memorial, para. 466, referring to Exhibit CA-051, Report of the Executive Directors on the Convention on the
Settlement of Investment Disputes Between States and Nationals of Other Stales, |8 March 1965, para. 27 (*No
attempt was made to define the term “investment” given the essential requirement of consent by the partics, and the
mechanisms through which Contracting States can make known, in advance, if they 2o desire, the classes of disputes
which they would or would not consider submitting to the Center,”). See alve Exhibit CA-063, C. Schrewer af al,
The JCSID Comvention: A Commentary (Cambridge University Press: 2004 (excerpts), pp. 114=115.

13 Memorial, para. 460,

e Rejoinder, Sees. IICH2 ) a)b).
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have inflicted loss on the Claimants® investments. The dispute, the Claimants say, arises
directly out of their investments within the meaning of Article 25 of the ICSID Convention.

Accordingly, the Claimants state that their claims in this case present both a “dispute
between a Contracting Party and an investor of the other Contracting Party denved from
an alleged breach of an obligation™ under the BIT and a dispute “arising directly out of an
investment™ under the ICSID Convention.**’

Consent to Arbitration

According to the Claimants, Korea has consented in writing to submit disputes to [CSID
arbitration in Article 8(5) of the BIT, while the Claimants have consented in writing 1o
ICSID arbitration by filing their Request for Arbitration on 21 November 2012.%%

The Respondent states that it did not consent to arbitrate complaints under the Korea-
Belgium Tax Treaty nor, it says, can the Umbrella Clause be used to import consent to such
arbitrations. However, the Claimants say that Tax Treaty violations may also be the subject
of a BIT violation if brought within the terms of the 2011 BIT, and in particular under Fair
and Equitable Treatment.

JurRISMCTIONAL OBIECTIONS ARISING UNDER THE 2011 BIT

It will be recalled that the Claimants take the position that while much of Korea's
misconduct took place after the entry into force of the 2011 BIT on 27 March 2011, the
roots originate as early as 2008 and that in each case, such misconduct either (1) continued
unabated into the period after the 2011 BIT entered into force or (2) constituted a composite
act that resulted in breach of the 2011 BIT after the new treaty entered into force. In each
case, the portion of the misconduct occurring after 27 March 2011 is more than sufficient
to constitute a breach of the 2011 BIT.

The Respondent contends that the Claimants® claims fall outside the temporal scope
(ratione temporis) of the Tribunal’s jurisdiction, as limited by the date of entry into force

7 Memaorial, para. 477, citing Exhibit C-001, 20011 BIT, Ari. &(1); 1C51D Convention, Art. 25(1).
¥ Memaorial, para. 478,
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of the 2011 BIT, which was 27 March 2011. In the Respondent’s view, the Tribunal lacks
jurisdiction over the Claimants' entire case “because (a) Claimants® claims involve disputes
that arpse well before the 2011 BIT entered into foree, and (b) Claimants impermissibly
seek to hold Korea responsible under the BIT for alleged acts and omissions that took place
before the BIT entered into force.™***

The Respondent’s basic position is that the Claimants” investments were not protected prior
to 27 March 2011, Any relevant dispute crystallised before that date and if it was ever
actionable (which is denied), it is no longer actionable. The Tribunal lacks jurisdiction
ratione temporis pursuant to the plain language of the 2011 BIT and the core international
law principle of the non-retroactivity of treaties which is codified in Article 28 of the
VCLT* The 2011 BIT is not retroactive. The 2011 BIT does not apply and nothing done
by Korea since 27 March 2011 constitutes a violation of the 2011 BIT.*!

The 2011 BIT by its Terms Excludes Liability for “Acts or Situations™ Prior to
27 March 2011

The Respondent’s starting point is that the 2011 BIT is limited by its express terms to “acts
or situations™*** arising on or after 27 March 2011. Article 8(1) of the 2011 BIT provides

as follows:

Article 8  Settlement of Iavestment Disputes Between a Contracting
Party and An Investor of the Other Comtracting Party

f. Any dispute between a Contracting Parly and an investor of the other
Contraciing Party derived from an alleged breack of an obligation
under this Agreement, including expropriation or nalionolization af
invesiments, shall be notified in writing by the first party to lake action
aarred shall be, as for ax possible, seftled by the pariies to the dispade in

% Counter-Memorial, para, 676,

1 Exhibit CA-074 / RA-D28, VCLT, Art. 28.

1 Counter-Memorial, paras, 677-678,

1 CounterMemorial, paras. 678, 63 1-683; Exhibit CA-041, Mondev fnternational Lid v. United Srater of America,
ICSITY Case No. ARB{AF)992, Award, 11 October 2002 (“Mondev v. Unifed Stafes™), para. 68; Exhibit CA-324,
Ambatielas (Greece v. United Kingdom), Intemational Court of Justice, Judgment (Preliminary Objection), 1 July
19521932, p, 40; Exhibit CA-6%90 / RA-005, Crawford, Commentaries an [LC Articles, An, 13, para. 9 (“The basic
principle stated in article 13 is thus well-established™).
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an anticable way.  The nofification shall be gecompanied by a
sufficiently detailed memorandum. '™ |emphasis added)

309.  Article 8 of the 2011 BIT uses the phrase “any dispute™ and the Claimants argue, relying
on the decision of the Permanent Court of International Justice in Mavrommatis Palestine
Concessions, that “[i1Jt is well established that, when the parties to a trealy express their
consent to arbitrate “any dispute,” they mean exactly that, and therefore the treaty includes
within its scope any disputes existing at the time of its entry into force, as well as those
arising thereafter™*™ [emphasis original].

310. The Respondent replies that the critical date is “the moment at which the dispute arose”
and in the Mavrommatis case the PCLJ defined a dispute as “a disagreement on a point of
law or fact, a conflict of legal views or of interests.”* The Respondent says the “KEB
Share Acquisition Dispute,” reaches back to Mr. |l 1etters of 2008 and 2009
threatening Korea with international arbitration.®® For the “Tax Theory Dispute,” the
Respondent argues a dispute existed as early as 2005.%7

311. The Respondent, for its part:
(a) noles that Article 8 references only obligations *under this agreement;™

(b}  contends that the language of Article 8 cannot be read in isolation from Article 11,
which provides an explicit cut-off date *** Article 11 states:

1 Exhibit C-001, 2011 BIT, Ari. (1},

¥4 Opposition to Bifurcation, para. 59, citing Exhibit CA-284, The Maovrommaitis Palesiine Concessions (Greece v.
Britaind, Permanent Court of Intermational Justice, Judgment Mo, 2, 30 August 1924 (" Wawrommalls™), p. 35,

¥ Counter-Memorial, para. 701, citing Exhibit CA-284, Mavrommatis, p. 11.

¥+ Rejoinder, paras. 389-392,

1 Rejoinder, paras, 3932397,

% Counter-Memorial, para. 690 and n. 1636, citing Exhibit CA-339 / RA-107, ABCT lnvestmenis N F. v. Republic
o Temizia, CSID Case No, ARB/M/IZ, Decision on Jurisdiction, 18 February 2001 (“ABCT v. Tanisie™), para. 139;
Exhibit RA-122, ABCS fivesiments NV, v Republic of Tunisia, ICSID Case Mo, ARB/4/12, Dissenting Opinion of
Profiessor Stern, 14 February 20011 (“In her dissent, Professor Stem found that Tunisia had not provided consent in
wriling to the proceeding and thus held that the iribunal lacked competence to hear any of the claims presented.”);
Rejoinder, paras. 308-309. See also Exhibit RA-268, Salini Coctrwtior! 5.p A. and lalsirade Sp A, v. Hashemite
Kingdem of Jordan, 1CS1D Case Mo, ARBOZ 3, Decizion on Jurisdiction, 15 November 2004 (“Salind v. Jordan™),
parn. 170 (*Such [*any dispute’] language does not cover disputes which may have ariscn before the entry into force
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The [20011 BIT) shall apply fo all mvestments, whether made before or
after its entry into force. The [2011 BIT] shall, however, not be applicable
o disputes concerning invesimenis which are subject of a dispute
seftlement procedure under the [1976 BIT]. The lafter Agreement shall
continge fo apply fo these mvestments, as far af if concerns the dispfes
referred (o'

(c) observes that the 2011 BIT contains no language that enables its application to
alleged violations which occurred prior to 27 March 2011; and

(d)  concludes that in the absence of such language, the 2011 BIT has no retroactive

effect.*™

{2)  The General Principle of Non-Retroactivity

312, Arucle 28 of the Fienna Convention of the Law on Treaties codifies the principle of non-
retroactivity of treaties:

Unless @ different imlention appears from the treaty or is otherwise
established, ifs provisions do not bind a parly in relation [o any act or fact
which took place or any situation which ceased to exist before the date of
the entry inio farce of the treaty with respeci to that pariy,™

313.  The ILC Articles also reflect the non-retroactivity doctrine at Article 13, which states:

An act of a State does nof constitute a breach of an international obligation

unless the State is bowund by the obligation in guestion al the time the act

EEEH.FJ.SE

of the BIT ..."); Exhibit CA-035, M.C.[ FPower Group L.C. and New Turbine, Inc. v. Republic of Ecuador, [CSID
Case Mo ARTD3G, Award, 31 July 2007 (“MCT v. Ecuador™), para. 61.

See further Counter-Memorial, para. T08, referring to Opposition 1o Bifurcation, para. 59 and n. 97 {referring 1o, in
twrn, Exhibit CA-299, Waiter Ban AG fin Bguidation) v. Kingdom of Thailand, UNCITRAL, Award, 1 July 2008
(“Baw v. Thalland"), paras, 12,37-12.38; Exhibit CA-272, Chevron Corporation and Texaco Peiroleum Corporation
v. Republic of Ecwador, PCA Case Mo 34877, UNCITRAL, Interimn Award, | December 2008 (“Chevean v
Ecnador”), paras, 268-2609). The Respondent argues that “while the Chevwan tribunal rejected the notion that disputes
before entry inte force fell cuiside is jurisdiction, it did 20 on the basis of specific language in the U.S.-Ecuadar
[BIT].”

** Exhibit C-001, 2011 BIT, Ar. 11,

™ Counter-Memaorial, parn. 678,

M Exhibit CA-074 / RA-028, VCLT, Art, 28,

" Exhibit CA-029 / RA-002, ILC Articles, Art. 13,
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The issue is whether Article 11 of the 2011 BIT leaves the door open to pre-201 ] disputes
already properly subject to arbitration under the 1976 BIT:*™

The Agreement shall apply to all investments, whether made before or
after ils enfry into force. The Present Agreemenit shall, however, nol be
applicable to dispuies concerning lnvesiments which are subject of a
dispute setffement procedure wnder the [1976 BIT|. The latter

Agreement shall continue to apply fo these investments, as far as if
concerns the disputes referred to."" [emphasis added)

The Respondent contends that Article 11 has a two-fold purpose: it operates both as (a) an
exclusion clause, limiting the disputes that may be heard under the 2011 BIT to those
arising after 27 March 2011; and (b) it is a savings clause, allowing disputes that already
were the “subject of a dispule settlement procedure™ under the 1976 BIT to be heard under
that BIT {even though the 1976 BIT otherwise was no longer in force once the 2011 BIT
entered into force). Inthe Respondent’s view, the parties chose not to extend the 2011 BIT
backward in time to cover disputes that predated its entry into force, but rather extended
the 1976 BIT forward in time to cover investments that as of 27 March 2011 were already
the “subject of a dispute settlement procedure” under the 1976 BIT.*™

The Respondent further contends that the majority of investment tribunals have adopted
the rule that their jurisdiction is limited to disputes which arose afler the treaty entered into
force.”™ For example, in Impregilo v. Pakistan, the relevant BIT provision stated only that

"™ Reply, paras. 1027-1031,

™ Exhibit C-001, 2011 BIT, Art. 11.

W Counter-Memorial, paras. 6587-689, referring to Exhibit RA-108, ATA Conttraction Indusirial and Trading
Company v. Hashemite Kingdom of Jordar, 1CSID Case No. ARB/OS2, Award, 18 May 2010 (“ATA v Jordan"),
para, 98; Exhibit RA-013, fmpregilo 5 p A, v Ilamic Republic of Pakistan, [CS1T Case No, ARBAD, Decision on
Jurisdiction, 22 April 2005 (“Impregife v. Pakisten™), para, 300; Exhibit CA-038, MCY v, Ecipalor, pata. 61; Exhibit
RA-010, Geveration Ukraine, fnc. v. Dbraine, ICS1D Case Wo, ARBAY, Award, 16 Seplember 2003 (“Generation
Ekraine v. Ukraine™), para, 17.1; Exhibit RA-268, Salind v, Jordan, para. 1 735; Exhibit RA-105, Loo Holdings MV
v. Lao Peaple s Democratic Republic, 1C81D Case No, ARB{AFY12/6, Decision on Jurisdiction, 21 February 2014
(“Lao Holdings v. Laos'"), para, |16,

1% See, &g, Exhibit CA-035, MCT v. Ecuador, paras. 61 and 66, where the Tribunal noted:

The sifence af the text of the BIT with respec! fo i3 scope in rélalion o disputes
prlar fo lir eatry tefo force does nall alfer the gffects of the principle of the mos-
relroaclivity of ireaties

[--]

Prior disputes thal comtinue after the entry inde force of the BIT are nor covered
by the BIT,
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the treaty applied to “any dispute arising between a contracting Party and the investors of
the other.™"” Notwithstanding the lack of any explicit temporal restriction, the Impregilo
tribunal ruled that “[s]uch language — and the absence of specific provision for retroactivity
— infers [sic] that disputes that may have arisen before the entry into force of the BIT are

not covered.” ™

The Claimants suggest that the purpose of this clause is to manage the transition between
the successive BITs by ensuring that protected investors benefit from contimuous,
uninterrupted investment protection coverage, while excluding the possibility that such
investors will initiate paralle! proceedings under both BITs concerning the same dispute.
For that reason, the Claimants say, “Article 11 carves out only a narrowly defined category
of pre-existing disputes from the scope of the 2011 — those disputes *which are subject of
a dispute settlement procedure under the [1976 BIT)." ™™

Did the Dispute and the Facts Giving Rise to the Dispute Predate 27 March 20117

It will be recalled (again) that in the Claimants® view, their claims involve continuous or
composite wrongful acts that originate as early as 2008,** but that in each case, such
conduct either (1) continued unabated into the period after the 2011 BIT entered into force
or (2) constituted a composite act that resulted in breach of the 2011 BIT afier the new
treaty entered into force. In each case, the portion of the misconduct occurring after
27 March 2011, 15 more than sufficient to constitute a breach of the 2011 BIT.

The Respondent takes the position that such disputes as existed prior to 27 March 2011
“erystallised” prior to the eniry into foree of the 2011 BIT and are no longer (if they ever
were) actionable. In the Respondent’s view, the critical moment in the jurisdictional
inguiry is the point when the conflict of legal views between the parties “crystallised.” If
this moment precedes the entry into force of the applicable BIT, the dispute will fall outside
of the Tribunal’s jurisdiction. The 1976 BIT ceased to apply ex proprio vigore on 27 March

YT Exhibit RA-013, fmpregilo v, Pakistar, para. 299 (quoting Article 9(1) of the BIT between ltaly and Pakistan).

" Exhibit RA-D13, Impregilo v. Pakistan, para. 3. See alse Exhibit RA-010, Generation Ukratne v Ulkraine,
para. 17.1; Exhibit RA-108, ATA v, Jordan, para, 98; Exhibit RA-268, Salini v. Jordan, para. 170,

¥ Reply, para. 1029,
¢ Reply, paras. | 162-1167.
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2011, Thus, according to the Respondent, the disputes that form the basis of Claimants’
allegations crystallised before the entry into force of the 2011 BIT, and are therefore
beyvond the Tribunal®s jurisdiction.

320.  On this basis, the Respondent argues that the origin of a dispute is closely linked to the
parties” articulation of their opposed legal views™ as in ABCI v. Tumisia, where the
tribunal concluded that the moment the claimant put the respondent on notice of ils

disagreement, the dispute had arisen.**

' Counter-Memaorial, paras. T14-T16, citing, inter afla, Exhibit RA-024, Sociedad Andnima Edwardo Vieira v.
Repreblic of Chile, 1OSIT Case Mo, ARBAD4T, Award, 21 August 2007 ( Fleire v. Chile”™), para. 249. See also Exhibit
RA-013, fmpregilo v. Pakistan, paras. 301-303; Exhibit CA-035, WO v Ecuador, para. 63; Exhibit RA-007, Esnilia
Agustin Maffezini v, Kingdom of Spain, [CSID Case No. ARBAT, Decision on Jurisdiction, 25 January 2000,
para. 91.
Referring to Mavroanmatiz, the Respondent adopts the definition of dispute as “a disagreement on a point of law or
fact, a conflict of legal views”™ (Counter-Memaorial, para. 711, citing Exhibit CA-2B4, Mavromoratiz, p. 110, The
Respondent ascerts that inviestment tribunals subsequently have adopted and eluborated upon this definition by
idensifving the following six elements that mark the origin of a dispute;
g o minimum of communicalion between the parties;
B o confict of Imferest over a podnd of low o fact;
¢ o disenssion that reflects the fact that both parties. have clearly
opprasite views on @ potrl of ow or facr,
d o positing of opposilion o views of ane parly fo another, either
directly or fedirecily,
e o firm arlficulation of the disagreement, in words or writing, with or
withow! @ formal legal claim: and
£ clearly identified problems, capahle of exposition in comcrele lerms.
" Exhibit CA-339 | RA-107, ABCT v. Tunisia, paras, 176-177:

La date de naizrance du différend en relation avee la périede Japplication du
THI et wne guestion de fait que fe Tribunal doir également déterminer. La
Demanderesse a'a pas fail prewve de Honditd pore fatre savoir ai Gonvernement
funisien ses désaccords sur Uensemble des élémenis qui caractérisaient [eurs
rapparts, ¥ compris les consideraliont de droll et de foir qui, de son awis,
Justifiaient sa position. Comme {indiqgee la Défenderesse, §f exictait déd en 1900
wrte abondante correspondance & cof effer. Dans oe contexte, fa sociéié ABCT a
demandé an Gowvernement funisien la réalisation de démarches conduisant & i
w swifl settlement », La notification dw différend, comme dans les affaires Tokios
Tokelés ef Tradex fmvogquées par o Défenderesse, e Fecowmng comme ure
indication de son existence préalable,

Par convédguent, e Tribamal conclid que le différend éiail né hen avamil T date
d“entrée en viguewr du TBI de 1995,
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The Tribunal's Ruling

The Tribunal agrees with the Respondent that the articulation of the KEB share sale dispute
in Mr.- 2008 and 2009 letters constituted the existence of a “dispute™ that
predated the 2011 BIT. In the Tribunal’s view, however, the articulation of a dispute in
2008 and 2009 does not preclude the Tribunal’s jurisdiction in respect of events involving
the Hana sale afier 27 March 2011 despite the echoes in the Hana case (as viewed by the
Claimants) of government misbehaviour in the HSBC transaction and earlier attempts by
LSF-KER to sell its controlling interest in KEB.

It will be recalled, oo, that the Claimanis’ tax disputes go back even further to 2005, but
lax assessments were also imposed after 2011 and thus constitute an ¢lement in what the
Claimants characterise as an NTS campaign of harassment (which indeed, according to the
Claimants is not yvet over).” As will be discussed, the Tribunal has jurisdiction in respect
of the post-201 1 1ax assessments but those tax claims fail on their meris.

Jurisdiction Ratione Temporis

It is now convenient to address the Claimants’ argument that acts or omissions alleged
against the Respondent prior to 27 March 2011 are nevertheless actionable as part of a
composite act that was not completed until afler the BIT entered into foree™ or are
“continuing” acts or omissions that commenced prior to the date of the 2011 BIT"s entry

into foree but extended past that date.
The Claimants state:

As constituent acts of a larger composite breach, the Tribunal is entitled
i examine and give substantial weight fo acts and omissions that are part
of @ compasite act, even if they happened before the BIT s entry into force.

' For example, the Claimants dispute:

(1) the 5 March 2012 withholding 1ax on the proceeds from the sale of its equity stake in KEB to Hana Bank

[Exhibit C-361, Letter fram SRTO 10 Hisna, 18 January 20012] and;

(Eii) the 11 March 20013 retroactive assessment against Citibank in respect of taxes on KEB dividends paid to

[.SF-KEB between 2008 and 2011 [Exhibit C-144, Tax Assessrment Notice to Citibank Korea Concerning
Withholding on Dividends (2008-2001), 11 March 2013

™ Reply, para. 1124, See alvo Rejoinder, para, 333,
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Such acts and omissions can be considered “agegravating or mitigating
Jactors” for the evenis that follow %

325, In particular, the Claimanis contend:

(a)  the treatment of KEB by Korea resulted in a “composite act of a politically driven

campaign of harassment, intimidation, and punitive measures;™* and

(b)  the *FSC’s failure to act on Hana's application to acquire KEB is an *omission to
act’ that ... constitutes a continuing act for so long as it lases.™ "

326. The Respondent’s position is that the acts and omissions allegedly committed by Korea
“do not qualify either as a composite act or a continuing act, as those concepis are

understood in imernational law, ™%

(5) The Claimants Allege that a Campaign of Harassment and Victimisation Againsi
Lone Star and its Affiliates Constitutes in the Aggregate a “Composite Act”

327.  The ILC Articles define a “composite act™ breach as follows:

The breach of an infernalional obligation by a State through a series of
actions or omissions defined in aggregate as wrongfl occurs when the
aclion or omission occurs which, taken with the other aclions or
omissions, is sufficient fo constitute the wrongfid act. ™ [emphasis added]

328.  The Claimants characterise Korea's actions before the 2011 BIT's entry into force as a
concerted campaign by Korea “against Lone Star and its interests in Korea (including the
Claimants’ investments)™** constituting a “composite act of a politically driven campaign

" Reply, paras. 1133-1134. The Claimants also assert that the pre-BIT acts and omissions they invoke “provide
essential background for understanding Respondent’s motives for later actions and severity of Respondent’s
misconduct.”

W Reply, para. 1131; see alvo para, 1121 (alleging “FSC's wrongful continuing act of refusing to act on Hana's
application 1o acquire KEB ...").

W Reply, para, 1139; see also para. 1121 (alleging “Korea's mubifaceted campaign of argeted abuse and
harassment ...}

& Rejoinder, para. 335.

" Exhibit CA-029 / RA-002, IL.C Articles, ArL 15(1).

™ Reply, para. 1124, Similarly, in their Memorial, the Claimants argue that Korca had waged & “campaign™ of
unlawhul taxation “against Lone Star” See¢ Memorial, para, 332 (“Respondent’s relentless effons 1o maximize taxes
on the procesds of Claimants’ investments ... were part of the same politically-driven campaign against Lone Star that
paralyzed the FEC inio inaction™); pars, 3538 (“[The Claimants’ legitimate] expectations were undermined by the
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ol harassment, intimidation and punitive measures by the Korean authorities™'

including
“[the FSC’s] refusal to approve the application from HSBC;” “abusive tax raids, excessive
and overbearing investigations, and unfounded, politically motivated prosecutions:”
“pressure on Lone Star to reduce the SPA’s contract price:” “coercion to give up [LSF-
KEB’s] nght as shareholder of record o vole receive [sic] year-end dividends from KEB;™

“and abusive tax withholding [from LSF-KEB]."#?
329.  The Respondent’s position is that:

(a) the Claimants adopt the inconsistent positions that the alleged acts or omissions
constitute a “composite act” but are also actionable in themselves,™ However, the
essence of a “composite act” is that it is not complete until each of the composite
parts (including those parts post-dating the eniry into force of the BIT) are in place.
The Respondent refers to Professor James Crawford's observation that “[A]
composite act is more than a simple series of repeated actions, but, rather, a legal
entity the whole of which represents more than the sum of its parts;™***

NTS5"s politically driven campaign to maximize Lone Star's tax lability™); para. 601 (“With regard 1o the taxation
claims, the NTS5's abusive and unlawful campaign agaimst Lone Star clearly violated due process and procedural
propriety’). However, the Claimants did not charactenze this particular alleged “campaign”™ as a composite act.

™ Reply, para. 1131 [emphasis added].

¥ Reply, paras, 1131, 1134,

¥ Exhibit C-367, Letter from o [0.5. Chin, 11 Febroary 2009 (Mr. wriling in 2009 “on behalf
of [Claimant] L3F-KEB,” objected to the FSC's “refusal to approve HSBCs application™ as & “clear violation of
Korean and international law ... [giving rise to] a valid claim against the Korean government under the applicable
myestment treaty .7} See also Rejoinder, para. 351.

™ Rejoinder, para. 343 and n, 660 referring to, infer alia, Exhibit CA-T60, ). Crawford, Srate Responsibilin: The
General Parl (Cambridge University Press: 2013) (excerpis) (“Crawford, State Responsibilin™), p. 266. Thus,
Professor Crawford gives the example of a series of murders which only become a composite act at the point at which,
in the apgregate, they can be deered to amount to genocide, as it is only at that jumctore that the murders collectively
acquire a different legal charucter and become a separate breach of intermational law. Thus, the murders are still
individual erimes but they transcend individual status when viewed cumulatively ag elements of the distinet offensce
of genocide, See alro Rejoinder, para. 346, n. 672, citing Exhibit CA-T60, Crawford, State Responsibilin™), p. 267
{“there has been an accumnulation of acts of killing .., committed with the relevant intent, 50 as (o satisfy the definition
contained in ... the Genocide Convention.”}.
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(b) the Respondent says the so-called “campaign of harassment™ does not in the
aggregate rise to the level of a distinet violation of the 2011 BIT-** and

(c) the Claimants are not entitled 1o “*mix and match’ events, acts or omissions by
Korean agencies that impacted one or the other Claimant, or to treat aff such events,
acts and omissions as if they affected aff of the Claimants.” The doctrine of
composile acts does not feature “a transitive property™ as between co-claimants.
The composite act doctrine does not exempt each claimant from the obligation 1o
prove that the set of acts and omissions that comprise the alleged composite act
were directed at it specifically (rather than simply at a co-claimant),”*®

The Claimants Rely on Korea's Alleged “Continning Acts” of Misconduct in Relation
to the Sale of KEB Shares and the Tax Treatment of its Investments Dating Back to
2004

For present purposes, the claims have been divided into two broad disputes: one is the
“KEB Share Acquisition Dispute,” and another is the “Tax Assessments Dispute.™"

Article 14 of the ILC Articles defines continuing act as “[t]he breach of an international
obligation .., having a conlinuing character [that] extends over the entire period during

which the act continues and remains not in conformity with the international obligation.™**

According to the Claimants, the Respondent’s systematic efforis to deprive them of the
value of their investments had “a continuing character” from attacks on the 2003
acquisition of KEB shares, to administrative barriers to approval of the sale of KEB shares
to the Singapore-based bank DBS (2006), Kookmin Bank (2006), HSBC (2007), and,
eventually, Hana Bank (2011-=2012).

¥ Rejoinder, para, 346, The Respondent explains that while the Claimamis rely on the decision in Tokios Tokefis v.
Likraine, in that case, “the tribunal expressly concluded that it was s “a case where numerous individual episodes,
separately arising, can be agglomerated o make an intemational delict™ (Rejoinder, para. 347, referring to Exhibit
CAOTI, Tokios Tokelés v Ukraing, 1CSID Case No. ARRO2/18, Award, 26 July 2007 (“Tokios Tokelés w
Ekraine™), para. 13).

¥ Rejoinder, para. 340,

! Memorial, para. 475, Ser also Counter-Memorial, para, 723.

T Reply, para, 1137, citing Exhibit CA-029 / RA-002, ILC Articles, Ar. 14,
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333, The genesis of the Tax Theory Dispute lies in NTS s use of the “Substance Over Form™
principle in its tax assessments on the various claimants and their upstream entities. The
Claimants contend that the application of Substance (ver Form violated Korea’s domestic

and interational obligations.*™

334, The Claimants rely on the decision in Pac Rim v. El Salvadar to argue that the FSC’s failure
to approve the Hana application qualifies as an “*omission to act” that ... constitutes a
continuing act.” [n Pac Rim, the tribunal found that the respondent”s failure to grant mining

permits to the claimant qualified as a continuing omission.*™

335.  In response to the Claimants™ “continuing acts™ submission, the Respondent contends:

(2)  that a distinetion must be made between a continuing act or omission, on the one
hand, and an act or omission with continuing effects, on the other,*” as is made
clear by Article 14(1) of the ILC Articles:

The breach of an international obligation by an act of a State not kaving

a confinuing characler occurs al the momeni when the acl is performed,
even if its effects continwe. "™ [emphasis added]

(h) the Claimants ignore the cautious approach to consent to jurisdiction illustrated by
Phosphates in Morecea (Ttaly v, France), in which the Permanent Court of

International Justice stated:

[T}t is mecessary always fo bear in mind the will of the Stale which only
accepled the compulsory furisdiciion within specified [limits, and

¥ See Memaorial, paras. 476, 565,

% Reply, paras. | 1381139, citing Exhibit CA-689, Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case
Mo, ARBOYLE, Decision on Jurisdiction, 1 Jone 2002 (“Pac Rim v. El Salvador™), paras, 2.91-2.92, The Respondent
argues that Pac Rim is distinguishable because, despite the “continuing omission,” “there still scemed to be a
reasonable possibility, ay wndersiood by the Claimany, 1o receive such permit and concession notwithstanding the
passage of time;" whereas in the presenl case, in contrast, the Claimants perceived the FSC decision o postpone
review as tantamount to a “refusal” The Respondent therefore distinguishes between a failure to act (possibly an
ongoing omission) and a refusal to act (definitive decision): Rejoinder, para, 362, citing, (mfer alia, Exhibit CA-689,
Pac Rim, para, 2,84 [emphasiz added by the Respondent] and para, 3.29 (noting that the claimant alleged that the
respondent had “induced the Claimant to understand that despite the missed deadlines [for granting permits] in 2004
or 2007 there was no dispute ..."}

" Rejoinder, paras, 353-354, referring 1o, inter aliz, Exhibit CA-760, Crawford, State Responsibility, p. 263 (“An
wcl docs nol have a continuing character merely because its effects or consequences extend in time. 18 mest be the
wrongful act as such which continues."); Exhihit CA-041, Mondev v, Unied States, para, 58,

2 Exhibit CA-029 / RA-002, ILC Articles, Art. 14(1)
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consequerily anly infended o suwbail to thal furisdiction dispates having

actually arisen from situations or facts subsequent to its acceptance.””
[emphasis added by the Respondent]

{c) in any event, the disputes characterised by the Claimants as “continuing™ actually
crystallised before the 2011 BIT entered into force on 27 March 2011. Both the
dispute relating to the alleged FSC delays and the dispute about NTS tax-related
determinations arose prior to the 2011 BIT's entry into force, and therefore lie
outside the temporal scope of the BIT,*™

(7) The Respondent Also Relies on the Five-Year Limitation in Article 8(7) of the 2011
BIT

336.  Article 8(7) of the 2011 BIT provides:

The investor is nof entitled to submit a dispute for resolution according to
this Article [Le., the BIT s dispute resolution clause] iff more than five
years have elapsed from the date the investor first acquired or should have
acquired knowledge of the evenis giving rise fo the dispute.*™
337.  Anicle B(7) requires a determination of when the investor “acquired or should have
acquired knowledge of the events giving rise to the dispute™™ and the Respondent
contends that a “dispute” is objectively determined under international law as “a
disagreement on a point of law or fact, a conflict of legal views or of interests.™"
Accordingly, the Respondent says, Article 8(7) is triggered when, objectively, the views of

the parties became positively opposed, and the parties have brought into focus “[c]learly

48 Rejoinder, para. 374, referring to Exhibit CA-336, Phosphaies in Morecco (ftaly v. France), Permanent Court of
International Justice, Case Mo. 74, Judgment, 14 June 1938, para. 32; see alse Rejoinder, para, 377, n, T3, referring
to Exhibit RA-105, Lao Holdings v, Laos, paras. 84-85, 115-116, 120-121. The Respondent argues that, even though
the BIT in Lao Holdings “did not explicitly exclude pre-existing disputes, such disputes nonetheless were excluded
based on the presumption of ponretroactivity.” The Respondent explains that the BIT in that case “cxcluded
Jurisdiction over “any claim concening an investment, which arese before [the BIT's] entry into force.” Accordingly,
such BIT did nor explicitly deny jurisdiction over disputes that arose before the BIT s entry into force; nevertheless,
the iribunal found such disputes to transcend the temporal scope of the BIT." See further Exhibil CA-299, Hau v
Thailand, para. 9.80 {cxplaining that “the Claimant wishes not only to apply retroactively, procedural provisions of
the 2002 Treaty but also substantive provisions of the 2002 Treaty which did not exist previously.” )

M Rejoinder, para. 386,

4 Exhibit C-001, 2001 BIT, Art. 8(7).

A0 Bee Rejoinder, para. 412,

47 Counter-Memarial, para. 701, citing Exhibit CA-284, Mavromeais, p. 11.
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identified problems, capable of exposition in conerete terms.™™® The Claimants fix that
date at 21 November 2007 rendering 21 November 2012 as the critical date for the purpose
of applying the Article 8(7) five-year limitation.

338. The Respondent states that the Claimants acquired “knowledge of the events giving rise to
the dispute™ earlier through the actions of the NTS in 2005"™ and FSC prior to November
2007.4°

339.  The Claimants point out that they have raised no claims and sought no damages for events
prior to November 2007.*'" Ewven the FSC recognized in August 2008 that the events to
that point had not yet matured into a cognizable international investment dispute. The
knowledge of “the events giving rise to™ this investment dispute only came much later afler
the NTS and the FSC had engaged in the misconduct that forms the basis of the dispute.*'?

340.  The Respondent states that even accepling the Claimants’ trigger date of 21 November
2012, the facts show that the Claimants were aware before 21 November 2007 of the events
giving rise to the disputes underlying many of their claims in this arbitration.*?

341. The Claimants rely on the opinion of former Judge - that, “in the context of
Article B(7), the use of the definite article “the” in the phrase *the events giving rise (o the

“* Counter-Memorial, paras. 711-T15, referring to, tnrer afia, Exhibit RA-024, Figira v. Chile, para. 249,

1 Counter-Memorial, para. 785 (The Respondent treats the NTS s first determination to disregard Claimant Star
Holdings as a “conduit” company in 2005 a5 an event thal should have put the Claimants on notice that all future tax
determinations would follow the same practice.).

4% Counter-Memaorial, paras, 782-783. The FSC stated in the summer of 2007 that the FSC would not spprove any
still-hypothetical sale of KEB by Lone Star until all “legal uncenainty™ was resolved.

‘Y Reply, para. 1179 and n. 2169. The Claimants state they, for example, have “sought no damages arising from the
SPO's harassment and prosecutorial misconduct, despite the fact the 5P0"s conduct was egregious enough to be
actionable under investor-State precedent.” See Exhibit CA-6%1, Anatolic Srani and others v. Republic of Karakhrian,
SCC Case Mo, V1162010, Award, 19 December 2013, para. 1086 (finding that Kazakhstani suthorities adopted a
“siring of measures of coordinated harassment by various institutions™ that the tribunal “considered as a breach of the
obligation to treat investors fairly and equitably™), Exhibit RA-019, The Rompetrol Group N F. v, Romaniz, 1C51D
Case No. ARBAMYS, Award, 6 May 2013, para. 46 (alleging abusive prosecution snd ageressive investigation tactics
violated the investor's due process and breached its rights under the BIT), Ner have Claimants sought to recover the
miassive litigation expenses that Respondent's arbitrary and capricioos conduct has caused them to incur over the
vears, Indeed, the dispule that Claimants have submiited in this case is narrowly tailored and highly conservative in
nature, focusing on concrete, quantifizble losses on their investments.

42 Reply, paras. 11791180, referring to, inter alia, Exhibit C-737, FSC, Summary of Main Issues Regarding the Sale
of KEB, August 2008, p. 14

¥ Counter Memorial, paras. TE2-T91,
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dispute’ reflects the Parties’ intent to refer o ail such events, not just some of them,™*"* A1
a minimum, they say, even if the limitation period could run before the investor had actual
or constructive knowledge of all events, “the phrase must refer to all core or material events
from which the dispute arose. Those events are the *real cause’ of the dispute™'® and were
not known to the Claimants prior to November 2007,

The Claimants complain that the Respondent wrongly reads Article 8(7) as granting it
immunity from liability under the 2011 BIT, prospectively and in perpetuity, so long as ils
subsequent wrongful acts can be characterised as “falling within the scope of some earlier
‘dispute,” broadly defined, with the investor™'® thereby tuming the purpose of a limitation
peried from prescription to enablement of future misconduct.

According to the Claimants, the Respondent’s interpretation does not serve the goal of the
fair and efficient resolution of disputes. Rather than encouraging a claimant to pursue fully
realized disputes in a prompt and diligent manner, the Respondent’s interpretation would
force prospective claimants to launch arbitrations while a dispute is premature, unsettled
and there may still be prospects for an amicable outcome.*!’

In addition, the Respondent’s interpretation runs directly contrary to the general principle
that a limitations period runs from the moment the wrongful act or omission ceases to exist.
This general discourages wrongdoers from continuing to commit wrongful acts by

4% Here, the wrongful

renewing the limitations period with cach new breach or violation.
acts continued until the FSC's wrongful imposition of a share price reduction in the Hana
transaction in November 2011. The wrongful harassment by the NTS continued beyond

2012

More broadly, the Partics argue the issue as follows:

114 Reply, para. 1184, citing Exhibit cwr,.ue.‘.r,_ First Expert Report, para. 24 [emphasis original].
12 Reply, para. 1185.
Y18 Reply, para. 1186.

17 Reply, para. 1203,
Y% Reply, para. 1204,
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(k)

(c)

(d)

(e)
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the Claimants contend that Article 8(7) does not apply because application would
impermissibly limit the Claimants® rights wunder the 1976 BIT (which, unlike the
2011 BIT, does not contain a limitation clause);*"®

the Respondent replies that if, as the Claimants argue, the 2011 BIT is to be applied
to claims based on acts or omissions that predated its entry into force, then its time
limitation clause must be applied as well;**?

according to the Claimants, the interpretation of Anricle E(7), if it applies, is
subjective, ie. it must be determined solely by reference to the Claimants’
pleadings and to what the “[Claimants] consider to be thl: ‘dispute’ arising between
them and [Korea];™ !

the Respondent contends the test is “objective;”

in any event, the Claimants state if the relevant dispute arises from a continuing act,
the continuation of the act delays initiation of the limitation period, and the five-
year period in Article 8(7) begins to run only once the continuous act has been
completed.*** The Claimants rely on the conclusion of the UPS v. Canada tribunal
that “continuing courses of conduct constitute conmtinuing breaches of legal

obligations and renew the limitation peried accordingly.™**

According to the Respondent, this argument is irrelevant as there are no “continuing

courses of conduct” at issue.*™*

1% Reply, para. 1157 and ns. 2140, 1207.
0 Rejoinder, para. 409,

! Reply, para. 1163, citing Exhibit CA-333, Urbaver 8.4, and Consorcio de Aguas Bilbao Biskala, Bifbao Biskaia
Lr Partzuergoa v. Argentine Republic, 10510 Case Mo, ARBAOT 26, Decision on Jurisdiction, 19 December 2012,

para, 235,

2 Reply, para. 1189, citing Exhibit CA-668. J. Pauwelyn, “The concept of a "continuing viokation' of an intemational
obligation: selected problems,” in 66 The British Yearbook af faternational Law (1995), p. 431 (“The general principle
is that a claim can only be Imadmissible on the ground of lapse of time ence the breach has ceased fo exist, that being
the earliest date from which any time limit can possibly start (o run” [emphasis originall.).

2} Reply, para. 1190, citing Exhibit CA=297, United Parcel Service of America Inc. v. Governmeni of Canada,
UNCITRAL, Award an the Merits, 24 May 2007, para, 28,

4 Rejoinder, paras. 419-420.
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The Tri I's Ruling with R Articl Fi imitation P

In the Tribunal's view, the Article 8(7) limitation has no application to the present case
because the Claimants have sufficiently alleged NTS and FSC misconduct post-dating
27 March 2011 on which o ground their principal claims. The debate about the
appropriaieness of the 21 November 2017 “eut-off™ date is mool,

However, the rejection of the Article 8(7) defence does not in itself answer the
Respondent’s broader assertion that, all claims having “crystallised™ prior to 27 March

2011, none 1s now actionable.

Did the Alleged “Continuing Disputes™ Crystallise Before 27 March 20117

The Claimants, as previously described, characterise the events of 2003 to 2012 as
constituting an overarching campaign by the Respondent to damage their investments and
deny them the associated profits. It is for the Claimants, they say, to plead their case, and
not to have the Respondent try to reframe the Claimants’ case o the Respondent’s tactical

advantage.

The Respondent, on the other hand, disagprepates the “overarching campaign™ (whose
existence it dentes) into individual events cach with its own special factors. 1t is for the
Tribunal o give shape to the narrative of events, not for the Claimants to dictate the result
by the simple expedient of artful pleading.***

Applying the definition of a dispute as “a disagreement on a point of law or fact, a conflict

™38 the Respondent insists that the views of the Parties became

of legal views or of interests,
clearly defined prior 1o the entry into force of the 2011 BIT on 27 March 2011 in a way

that brought into focus “[c]learly identified problems, capable of exposition in concrete

* Rejoinder, para, 414,
2% Counter-Memorial, para. 701, citing Exhibit CA-284, Mavrammatis, p. 11.
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terms.™**" At that moment, the dispute “crystallised™™® and failed to survive the Treaty
eut-off date.

351. The Respondent relies on the following circumstances;

{a}  in September 2007, the FSC had publicly announced its intention to withhold
approval of HSBC's application, pending resolution of the “serious legal
uncertainty” then surrounding Lone Star’s acquisition of its KEB shares. The

Claimants do not deny knowing of the FSC's announcement; ***

(b)  a February 2007 report by the U.S. Congressional Research Service to the US.
Congress lists “the Lone Star™ case as a “Major U.S. Trade Dispute[] with South
Korea,” and discusses Lone Star’'s complaint to the U.S, Government 1o the effect
that criminal investigations into the circumstances of its KEB acquisition had
“stalled” its proposed sale of KEB; ¥

() throughout the summer of 2007, the FSC repeatedly stated it would not address any
application for acquisition of KEB while legal uncertainty remained as a resull of
the Lone Star-related eriminal prosecutions;**! and

A Counter-Memorial, paras, T14-T15, citing, lnter afio, Exhibit RA-024, Vieira v. Chile, para. 249, See alio,
Rejoinder, para. 382 and n. 760, referring to Reply, para. 890 (*Despite their contention that it is the claimand that has
the prerogative of defining the relevant dispute between the partics, Claimants acknowledge that a dispute arises when
‘the Partics arc ‘positively opposed’ te cach other.” ... Accordingly, this assertion implies a congession by the
Claimants that there is an objective element to the determination of when & dispute arose.").

4™ Rejoinder, para. 382, citing, infer alia, Exhibit RA=014, Empresas Luccheiti, S.A. and Luccherni Pern, SA. v
Reprbiic of Peru, ICSID Case Wo, ARRDAE, Award, 7 February 2005, para, 48 (finding that a dispute “crystallize{s]"
when “the partics assent clearly conflicting legal or factual claims bearing on their respective rights™).  See afve
Counter-Memorial, paras. 711=713,

" Rejoinder, para. 434. On 11 February 2009, LSF Chairman wrote to the FSC acknowledging the
existence of the KEB dispute dating back to ot least 2006; see Ex . Leter fram 1o DS, Chii,
I | February 2009 (“[Flor more than three vears now [Le; since 2006], Lone Star has aitem 1o szl its stake in
KEB ... But at each turm, its efforts have been thwarted by the Korean iuwmmm'l.."]. Mr. had also wrilten

1o the same effect on 9 Januvary 2008 (Exhibit R-099, Letter from to KW, Jun, § July 2008) and 8 August
2008 { Exhibit R-001, Letter from o KW, Jun, B August ;i
Y0 Bejoinder, para, 434, referring (o Exhibit B-007, Congressional Research Service, Report for Congress, South
Korea-ULR, Economic Relattons, Report Mo, RL30566, 12 February 2007, pp. 10-11.

M Lee, oz, Exhibit C-156, “FSC put the brakes on Lone Star's early sale plan of its interest in KEB,"™ Money Today,
26 Junc 2007 (““'We are cvaluating whether Lone Star was qualificd to be KEB's majority sharcholder,” [FSC official,
Mr. Hyeok-5¢] Gwon said, “II Lone Star sclls its shares, we will make a decision on whether o approve such sale
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id) the FSC's position on the processing of acquisition applications in the face of legal
uncertaintly is a primary component of Claimants” claims relating to the KEB sale,
However, because they were aware of the FSC's position on that issue well before
21 November 2007, such claims are barred by the 2011 BIT s limitation clause.**?

352, With respect to the tax disputes, the Respondent’s position is that the Claimants first
acquired knowledge of the relevant evenis no later than 2005, when Star Holdings filed its
application for tax exemption on its sale of Star Tower Corporation and the NTS
commenced its tax investigation.**® Moreover, in May 2005, the Claimants themselves

formally acknowledged that a tax dispute existed, as illustrated by a lobbying report filed
by Lone Star with U.S. government authorities, which referred to Lone Star’s efforts to

resolve its “tax dispute with the Government of Korea."** The dispute related to “form
over substance.” The NTS viewed the Belgian entity as a conduit company and therefore
not eligible for treaty benefits,*

353,  In 2009, the Seoul Administrative Court first entertained the question of whether the NTS
should have applied Article 13 of the Korea-Belgium Tax Treaty. At that point, the

comprehensively taking into account the majority sharcholder qualification evaluation process and court’s
decision.”).

12 Rejoinder, pare. 435

W Counter-Memorial, para. 739; Exhibit RA-187, Application for Wen-Taxation or Tax Exemption of Corporate
Income Tax by Star Holdings SCA, 10 January 2005,

™ Counter-Memaorial, para. 742; Exhibit R-054, Lobbying Registration of Lone Star Fund [T pursuant to Lobbying
Dischosure Act of 1945, 13 May 2005,

¥ Counter Memorial, para. 456; Witness Staterment of Myung Jun Kim, 19 March 2014 (“M.J. Kim First Wiiness
Statement™), paras. 19-21. The Respondent says all the tax issues are rooted m the same dispute that crystallised in
2003 including withholdings by Credit Suisse and Hana and the tax assessment against Citibank for LSF-KEB"s
dividend income from KEB. The sub-issues also include NTS's refusal to engage in the mutual agreement procedure,
the 2005 dispute over the taxation of the parinerships rather than the ultimate investors, and the July 2008 income tax
assessment against Lone Star’s upstream entities. Finally, the ongoing Korean court proceedings over the initial
dispute, s well as the reassessments pursuant o the 2009 judgment from the Seoul Administrative Court and ultimate
affirmation by the Seounl High Court in 2010 and the Supreme Court in 2012, See Counter-Memorial, paras, 745, T47-
751, 755-759; Exhibit C-160, Request on Behalf of Star Holdings to the Belgian Federal Public Service - Finance,
6 August 2007 (requesting initiation of 2 “mutual agreement procedurs” under the Korea-Belgium Tax Treaty);
Exhibit C-165, Letter from NTS to Belgian Administration of Corporste Tax and Income, 27 Seplember 2007

idiin! ihe mutsal agreement procedure request); Exhibit R-202, Request for Information from SRTO o

22 July 2005; Exhibit R=203, Answer 10 Regquest for Information from o SRTO, 26 July
= o Counter-Memorial, paras, 753-7T34; Exhibit C-196, Letter lrom 1.5, Song o o July 2008,
p. 3 {attaching “Details of Tax Payables”); D.G. Hwang First Witness Statement, para. 46; Exhibit C-212 / RA-270,
Administrative Court Judgment, February 2009; Exhibit C-219, Scoul High Court, Case No, 2009Nu8016, Judgment,
12 February 2010; Exhibit C-288, Supreme Count of Korea, Case Mo, 20000u3950, Judgment, 27 January 2012,
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Respondent contends, “the parties took positions positively and actively opposed to cach
other, with “clearly identified problems, capable of exposition in concrete terms.”™ Thus,
according to the Respondent, “all components of the Tax Theory Dispute crystallized as
early as 2005 and no later than 2009,

¢ Tribunal's Ruling with ect to *Continuing Acts™ and “Composite Acts™

The basic issue 15 to determine what is the “composite act” which has “acquired a different
legal character™ from its composite parts. In the Tribunal’s view, the Claimants have not
identified a cluster of facts to which a post-2011 act of Korea brought into existence a
separate and distinct treaty violation (an act of a “different legal character™). The only
candidate for “composite act” is the allegation of systemic harassment, but in that regard
the alleged post-2011 harassment simply added new and different episodes to the
Claimants’ earlier grievances. The Claimanis have not established a scheme of systemic
harassment separate and distinct from a series of acts or omissions which they claim
individually give rise 1o State liability.

In the Tribunal’s view, the post-2011 alleged misconduct was repetitive, not
transformative. The “harassment™ events as outlined by the Claimants amounted to a
“series of repeated actions” and not, as discussed by Professor James Crawford, “'a legal
entity the whole of which represents more than the sum of its parts.”**’

As o “continuing acts,” the Claimants have presented their difficulties with the
Respondent’s regulations as a series of discrete transactions each with its own problems
and players.

In the absence of proof of an overarching “harassment™ charge, which the Tribunal rejects
as a vast oversimplification of a complex factual and legal situation, the post-2011 Hana
transaction and ongoing tax disputes stand on their own ment although, as stated, the
Tribunal will take into account pre-2011 conduct not as actionable facts but insofar as it

¥ Rejoinder, para. 398, quoting Exhibit RA-024, Vigira v, Chile, para, 249; Exhibit C-212 7 RA-270, Administrative
Court Judgment, February 2009,

“7 Exhibit CA-T60, Crawford, Stare Responsibility, p. 266,
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allegedly throws light on post-2011 conduct whose intent and purpose might otherwise be

ambiguous.

Equally, the Tribunal does not accept the Respondent’s argument that Mr. - pre-
2011 letters absolved the Respondent from post-2011 misconduct because in the
Respondent’s view the legal disagreement between the investors and the State
“crystallised™ prior to the effective date of the 2011 BIT. As will be discussed, the 2011
Hana dispute differed in important respects from the earlier HSBC dispute, notably in
respect of the alleged role of the FSC in imposing a share price reduction in order to protect
itself in the heated 2011 political environment in preference to carrying out what the

Claimants say was its statutory duty.

The Claimants also argue that the FSC unlawfully interfered with LSF-KEB's right to
receive dividends as the shareholder of record for KEB's 2011 financial year and that the
FSC, FS8 and NTS coordinated pressure to foree Hana to withhold tax in a manner

inconsistent with its contractual obligations. ***

The Claimants® allegations of separate and distinct post-March 201 1 acts and omissions, if
established, render unienable the Respondent’s limitation argument based on its
excessively broad characterization of the dispute that “crystallised™ prior to the entry into
force of the 20011 BIT. The Respondent’s overgencralization suffers from the same defect
as the Claimants’ argument about an overarching “scheme of harassment” between 2003
and 2011. In both cases, more specificity is required. The “crystallisation”™ argument does
not serve in the present case to immunise the State from acts that constitute fresh and
different treaty violations alleged to have taken place in the timeframe covered by the 2011
BIT.

Do the Claimants Lack Standing under the ICSID Convention and the 2011 BIT to
Assert the Tax-Related Claims?

The tax-related claims account for almost UISD 1.5 billion of the total of almost USD 4.7
billion claimed in compensation. According to the Respondent, seven of the Claimants (all

4 Reply, para, 1147,



362.

363.

- 128 -

but LSF-KEB} lack standing because the tax assessments on which they predicate their
claims were made against upsiream entities, none of which are eligible for protection under
the Korea-Belgium BIT.** LSF-KEB, for its part, lacks standing because it secks to
recover in respect of taxes assessed on its upstream entities and for denial of a refund of
withholding tax payments made by third parties {Credit Suisse, Citibank and Hana).

The Respondent’s main points are: (1) that the Korea-Belgium BIT protects investors from
Belgium or Luxembourg, not the upstream United States or Bermudan investors; (2) that
the Belgian or Luxembourger invesiors must allege thai they themselves suffered some
injury; and (3) that the relevant injury must have been suffered by them with respect to
their investments in Korea. In the Respondent’s view, seven of the eight Claimants in this

case cannot make these showings, **
More specifically, the Respondent’s position is:

(a) with respeet to the ICSID Convention, the notion of a “legal dispute™ necessarily
implies a disagreement over legal rights, and therefore an allegation of violation by
the other party of some legal right enjoyed by the claimant itself (not by some third
party, even an upstream investor); **'

(h) reference to breach “of an obligation under [the 2011 BIT]™ in Article 8(1)
necessarily implies an obligation of the host State under the BIT wirh respect to an

investment by the claimant in that State;**

(¢)  to establish standing, a claimant in the first instance must at least have identified
and alleged some type of harm or injury to itself, rather than to third parties, which
could be to a legal or other non-economic right;**

¥ Counter-Memorial, paras. 621-653.

0 Rejoinder, para. 485,

“! Rejoinder, para. 449,

I Counter-Memorial, para. 804; Rejoinder para, 448,

“ Counter-Memorial, paras. 604-605, The Respondent states that neither the ILC Anticles nor the commentary

thereon contradict or qualify the requircment, “amply confirmed in the investment jurisprodence, that a claimant must
albege some negative impact on its investmens {nol an impact on third parties, or an impact on some hypothetical right
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the harm alleged must necessarily be harm to an investment covered by the BIT;**
the investment must necessarily have been one made by the claimant itself;**

the Claimants effectively seek to bring a representative claim on behalf of parent
entities that themselves lack the nationality required to claim under the 2011 BIT.
The Zhinvali v. Georgia tnibunal observed that it knew of “ne [CSID precedent
where one single party has successfully asserted claims not only on its own behalf
but also on behalf of other non-party entities which were not implicated with a
specific written agreement that constituted the “consent’ of the host Contracting
State to such an assertion on their behalf;™

none of the Claimants possessed investments in Korea at the time of Korea's
taxation of the upstream entities (which is the earliest time that Claimants” alleged
rights possibly could have suffered harm) because they had already divested
themselves and exited the country;**" and

an indemnity payment as a result of a contractual commitment does not mean there
has been an injury to LSF-KEB’s invesiment in Korea. LSF-KEB received payment
of KEB dividends in full from 2008 to 2011.%¥

According to the Claimants, the refusal of the NTS to refund taxes withheld by Credit
Suisse and Hana was a violation of the free transfer obligation®* and the refusal to refund
the taxes withheld by Credit Suisse violated the BIT"s Fair and Equitable Treatment, Non-

unconnected (o an investment) to claim under a BIT and the ICSID Convention. This remains true whether or not
such impact caused economic damages™ (Rejoinder, para. 4600,

" Counter-Memorial, para, 603,

M Counter-Memorial, para. 05,

5 Counter-Memorial, para. 1082, citing Exhibit RA-030, Zhinvali Developmens Ltd v. Republic of Georgia, 1CS1D
Cuse Mo, ARBDOL, Award, 24 January 2003 (“Zhimrvall v Georgla™), para. 400 [emphasis added by the Respondent].
47 Counter-Memorial, para. 1084,

¥ Rejoinder, para. 306; Wimess Statement of Tk Nam Kim, 19 March 2014 (LN, Kim Witness Statemeni™), para. 5.

4% Memorial, paras. 661-662. The Claimants describe the denial of refund requests in a single paragraph in the
Request for Arbitration but therein make no allegation that the denials, in particular, violated the BIT (Request for
Arbitration, para. 51}



365.

=130 -

Impairment, and Umbrella Clause nhiiga'r.'mns."’“ Moreover, LSF-KEB has standing to
asserl a BIT claim based on the tax assessment against Citibank, because LSF-KEB
indemnified Citibank Korea, “with its own funds,” pursuant to a contractual obligation to
that bank.**' In addition,

(a)

(b)

{c)

there is no requirement to allege harm. The Claimants note that other BITs entered
into by Korea (such as its BIT with Japan) make explicit reference to a harm
requirement.**? They conclude from this that the absence of such a provision in the
2011 BIT signifies the absence of any harm reguirement in the 2011 BIT;*#

the tax assessments on the upstream entities “provide a convenienl metne for
quantifying the walue of Claimants’ intangible rights to preferential tax
treatment:™*** and

the tax assessments of the upstream Lone Star entities are a “consequence of the
breach of Claimants® [Tax Treaty] rights.” The Claimants have standing to recover
damages equal to the amount of taxes NTS assessed on those upstream entities®*
because it was “precisely that conduet,” the non-taxation of the Claimants, thal
breached the BIT.**® The Respondent dismisses this as an alleged “right to be

taxed. ™%

I's Ruli ing Status to Bring Tax Claims

In the view of the Tribunal majority, the Respondent’s objection to standing is not fatal

to the tax claims for two reasons.

410 According o the Respondent, the “sudden appearance of these additional claims evidences the Claimanis™ need to
shift their legal theory in onder 1o remedy their lack of standing to assert their original taxation claims™ (Rejoinder,
para. 490 and n, 982).

1 Reply, paras. 954, 981.

3 Reply, paras. 909-910,

9 Reply, para. 911.

3 Reply, para, 945 [emphasis original],

15 Reply, paras. 944-945,

43 Reply, para, 924,

7 Rejoinder, para. 453,
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With Respect to the Upstream Investors

Apart from LSF-KEB, none of the Claimants were taxed. It is true they have no status (o
bring representative claims on behalf of upstream entities none of which are protected
investors under the 2001 BIT. However, that is not the end of the matter. As noled above,
the application of the “Substance Over Form” principle did not change the legal
relationships, only the tax situation. The legal owners have standing to bring the claim
even though their upstream owners have no status to do so. The majority of the Tribunal
is not prepared to assume, for purposes of standing, that the Respondent correctly taxed
upstream investors instead of the Belgian investment companies. To do so would be to
assume in favour of the Respondent an imporiani point in issue, namely whether the
Respondent adopted the correct tax treatment.

With Respect to LSF-KEB

As stated, LSF-KER's claims include not only tax assessments on behalf of its upstream
investors but also claims in its own right for wrongful withholding by third parties under
NTS pressure'“ including (1) a claim under Korean law to receive refunds for taxes that
Credit Suisse withheld and then paid over to NTS in 2007;** (2) a claim under Korean law
to receive refunds for taxes that Hana Bank withheld and then (it says wrongly) paid over
to NTS in 2012;*" and (3) a claim in respect of LSF-KEB’s indemnification of Citibank
for taxes and tax penalties that NTS assessed on Citibank. Citibank was obliged to pay
these sums to NTS, and LEF-KEB was contractually obligated to reimburse Citibank. This
claim arose out of Citibank's earlier “failure™ to withhold a sufficiently high amount of
withholding taxes from KEB's dividend payments to LSF-KEB between 2008 and 2011.%

Credit Suisse and Hana Bank paid taxes exclusively as agents for LSF-KEB.** The
relevant funds were owned by LSF-KEB. They constitute part of LSF-KEB’s return on its

9 Memorial, paras. 364 ef seq. (asserting claims for withholding by third parties), and para. 380 (asserting claims for
“laxes on Lone Star's capital-pooling entitics™).

¥ Reply, paras. 956-957.

0 Reply, paras. 958-959,

! Reply, para. 974, See also Rejoinder, para. 488.

2 Reply, paras. 956, 958,
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investment in Korea.** The Seoul Administrative Court** determined that LSF-KEB has
standing under Korean law to claim a refund of the funds retained by NTS.**

369. These claims are opposed by the Respondent because it was only subsequent to 2012, once
LSF-KEB had already fully extricated itself from its investment in KEB, that the NTS
imposed an additional assessment on Citibank Korea for its failure to withhold taxes at
what the NTS considered to be the correct rate, ™ At the time, LSF-KEB was no longer

an investor with an investment in Korea.

370.  While LSF-KEB received KEB dividends through Citibank, the funds were impressed with
an indemnity obligation to Citibank to hold Citibank harmless in the event it was out of
pocket as a result.**” Both the right to the dividends and the obligation to hold harmless

¥ Reply, para, 970, See alse Rejoinder, para, 491,

W The Respondent argues that even if the Seoul Administrative Court had found LSF-KEB to be the substantive
owner of the funds, the decizion of the Korean courts is not binding on this Tribumnal, which retains discretion to
evaluate the weight to accord the Secul Administrative Courl decision (Rejoinder, para. 492, n, 990, referring o
Exhibit CA-T06, /nceysa Vallisoletana, S.L v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award,
2 August 2006 {“feceysa v El Sahvador™), paras. 234, 236, 245-252, 257).

5 Reply, para. 968; Exhibit C-699, Seoul Administrative Court, Case No. 2010Guhap33684, Judgment, 13 June
2014, p. 5. See alvo Rejoinder, para. 491, In a 13 June 2014 decision, the Seoul Administrative Court had afTirmed
that the ultimate investors were the substantive owners of the withheld funds. Two other Korean courts have
determined that LSF-KEB would have standing, under Korean law, to claim a refund, on the basis that LSF-KEB can
be deemed the “income owner” of those retained funds. (Reply, paras, 967-968, citing Exhibit C-699, Scoul
Administrative Court, Case No. 201 0Grhar38684, Judgment, pp. 5-6 (declaring LSF-KER the “income owner™ of
the withheld funds, but finding that “the ultimate investors who invested in the upper-level investors must be
considered the substantive owners.")). The Respondent savs that the 13 June 2014 ruling docs nol “sutomatically™
give rise (o standing under the BIT and the 1CSID Convention because LSF-KER cannot show that the refund denial
had an adverse effect on LSF-KEB's investrnent in Korea because the substantive owners of the relevant retained
funds are LSF-KEB's upstream entities, rather than LSF-KEB itself. Any refund denial therefore does not in any way
affect LEF-KEBR"s own investment in Korea (Rejoinder, paras. 493-494]).

¥ Rejoinder, paras. S05-506.
47 See Exhibit C-758, Direct Custodian Services Agreement Between LSF-KEB Holdings SCA and Citibank, N.A_,
22 May 2006. Aside from LSF-KEB Holdings SCA"s duty to indemnify (Arl. 14) and LSF-KEB Holdings SCA"s
right to subrogate claims found (Art. 13), An. 17(B) states in its relovant part:

The Client shall remain lable for any deficiency. If any Taxes shall become

payable with respect to any payment made to the Client by the Cugtodion or its

agents in g prior year, the Custodian and (i agenis may withhold Payments

and'or other cash from the Cash Accownt in satisfaction of such prior year's

Tp.l:r.::r.

See alss Exhibit CWE-024, Second Wimess Statement of [ NN | 0=t 2004 ¢ [ 5:c0

Witness Statement”), para. 63:
I recall that LSF-KEB provided or authorized CKV [Citibank Korea] fo provide
variops documents to fhe NTE including the Direct Custodian Services
Agreemeni between LEF-KER Holdings SCA and Ciibank. That agreement
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Citibank were linked to the Claimants® investment. The fact that the Claimants were able

to exit Korea before their tax issues were resolved does not detract from the investment
linkage and thus to their standing to bring a claim under the 2011 BIT.

Accordingly, the Respondent’s objection to the Claimants® status to bring the tax claims is

dismissed by majority.

CONCLUSION ON JURISDICTION

Having determined that:

(a)

(b)
(e}
(d)

()

(f)

under the ICSID Convention and the 2011 BIT the Tribunal has, in addition to
temporal jurisdiction [ratione temporis], both subject matter jurisdiction [ratione
materiae| over the investment claims and the post 27 March 2011 tax claims as
well as personal junisdiction [rafione personae] over those Claimants who are
secking compensation for the alleged violations of the 2011 BIT;

the Tribunal has no jurisdiction under the Korea-Belgium Tax Treaty;
the Claimants® investments were not (and are not) protected under the 1976 BIT;
acts or omissions prior to 27 March 2011 are not actionable under the 2011 BIT;

the Claimants have not established a “composite act” or a “continuing act” to make
relevant their pre-2011 allegations of misconduct (except as background to assist
in the interpretation of post-2011 events);

the LSF-KEB investment in KEB has satisfied the requirements for protection
under both the 2011 BIT and the ICSID Convention;

and having determined by majority that;

included a clowse that indemniffed CKI ap custodion from gy fidure fax
confimgencies that may arize with respect fo income paid fo LIF-KEF on thaze
shares, I my experience, such clmzes are standard indusiry praciice,
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(g) the Claimants have standing, insofar as they are the legal owners of the taxed
investments, to assert claims that otherwise fall within the scope of the 2011 BIT;

the Tribunal will therefore address the surviving claims as follows:

(1) the allegation of wrongful interference by the FSC in the sale of KEB shares to
Hana and in particular the orchestration of a share price reduction;

(i) KEB-LSF's claim with respect to the 201 1 mid-year and year-end dividends, and

(iii)  the various post-2011 tax disputes including in particular the Star Tower
reassessment of 13 February 2012,** the 5 March 2012 withholding tax on the
proceeds from the sale of its equity stake in KEB to Hana Rank** and the 11 March
2013 retroactive assessment against Citibank in respect of taxes on KEB dividends
paid to LSF-KEB between 2008 and 2011,

V. ARE THE CLAIMANTS ESTOPPED FROM CONTESTING THAT LONE
STAR'S CONDUCT WAS WRONGFUL AND ILLEGAL?

373.  The Respondent argues in its Rejoinder that the Claimants are estopped from challenging
certain adverse findings in respect of their involvement with the KEBCS Transaction.*”
In the Olympus Capital 1CC arbitration, it was determined that Lone Star’s conduet in
relation to Olympus Capital’s investment was wrongful and in breach of Korean law.*™* In
the Stock Price Manipulation Case, the Korean courts found that the Lone Star appointed

directors on the KEB Board, particularly Mc&sm.-_-

4% Exhibit C-359, Tax (Re-)Assessment Notice to Lone Star Fund 111 {U.5.) L.P. Conceming the Star Tower Sale,
I3 February 2012; Exhibit C-358, Tax (Re-JAssessment Notice to Lone Star Fund 11 (Bermuda) L.P, Conceming the
Star Tower Sale, 13 February 2012,

V% Exhibit C-361, Letter from SETO to Hana, 18 January 2012,

™ Exhibit C-144, Tax Assessment Notice to Citibank Korea Concerning Withholding on Dividends (2008-2011),
11 March 2013.

M Rejoinder, paras, 538 el geq., citing, fmfer alia, Exhibit RA-314, Rachel 8. Grpaberg, Stephen M, Grywberg, Miriam
£ Grynberg and REM Production Corporation v. Grenada, 1C5I0D Case No. ARBSNO0G, Award, 10 Decembser 2000
(“RSM v. Gremada”), paras, 7.1.1=7.2.1; Exhibit RA=-315, Amco Asia Corporation and others v. Republic of
Tadanesia, ICSID Case Mo, ARBEI/L, Decision on Jurisdiction, 10 May 1988, para. 30 ("[A] right, question or fact
distinctly pui in isswe and distincily determined by a court of competent junisdiction as a ground of recovery, camnot
be disputed™) [emphasis original]. See also Exhibit RA-316, Southern Pacie Rallroad Company v United Stares of
America, 168 LLS, 1, 18 October 1897 (“Soathern Pacific v. United States™), p. 12,

7 Exhibit R-365, (i Capiioal,
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. and- had orchestrated a scheme to manipulate the KEB Card share price to
reap a LISD 64 million profit at the expense of Olympus Capital. The Respondent argues
that issue estoppel (or claims preclusion) is “well established as a general principle of law
applicable in the international courts and tribunals ™™ citing RSM v. Grenada for the
principle that:

[A] finding concerning a right, guestion or fact mury mat be re-litigated
faarred, thus, is binding on a subsequent iribual), I in a prior proceeding:
fal it was distinctly put in issue; (b) the cours or tribumal actually decided
it; and (c) the resolution of the question was necessary to resolving the
claims before that court or tribunal *™

The Respondent also relies on Helfnan v. Egypt, where the tribunal stated:

An ICEID Tribunal will mot act as an instance to review malters of
doresiic low in the manmer of o conrt of higher instance.  Insfead, the
Tribunal will accepf the findings of local conris av Jomg av no
deficiencies, in procedure or substance, are shown in regard to the local
proceedings which are of a nature of rendering these deficiencies
unaccepiable fram the viewpoint of infernational fow, such as in the case
af a denial of justice."” [emphasis added by this Tribunal]

The Respondent was not a party to the (Cympus Capital ICC arbitration where Lone Star
was held at fault, nor was the Respondent a party to the ICC Arbitration involving Hana
Financial where Korea was found at fuult in ahsentia.'™ For its issue preclusion argument,
the Respondent relies upon the decision of the United States Supreme Court in Southern

Pacific v. United Stares:

The gemeral principle announced in numerows cases is that a right,
guestion, or fact distinctly put in issue, and directly determined by a court
of competent jurisdiction as a ground of recovery, cannof be disputed in a
subseguent suir between (e samie pariies or iheir privies; and, even i the
second suit is for a different cause of action, the right, question, or faci
ance so determined must, as befween the same parties or their privies, be

1 Rejoinder, para. 540, citing Exhibit RA-314, RSM v. Girenada, para. 7.1.2.
4 Rejoinder, para. 540, citing Exhibit RA-314, 88M v. Gremada, para. 7.1.1.

% Rejoinder, para, 544 and n. 1075, citing Exhibit RA-317, Helnan International Hotels A8 v. Arab Republic of
Egypt, ICSID Case No. ARB/05/19, Award, 3 July 2008 (“Helnan v. Egype™), para. 106; see also parn. 125 (“{Aln
international iribunal must accept the res judicate effect of a decision made by a national count within the legal order
where it belongs."); Exhibit RA-314, BSM v. Grenada, para. 7.1.11 (“BIT tribunals do not reopen the municipal law

decisions of competent fora, absent a denial of justice.”).

% Exhibit C-949, L5F-KEB Holdings 5CA v. Hama Financial Group, fac., 1CC Case No. 2222 1/CYK/PTA, Final

Award, |3 May 2019 (Chair: Prof, Z, Douglas, G. Born, T, Landau QC) (“1CC Award™).
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taken ax conclusively established, so long as the judgment in the first suit
remaing unmodified *™ [emphasis added by this Tribunal]

376. The Respondent also refers to the award in Apotex v. United States, where the tribunal
noted that a triple identity test (requiring the identity of personae, petitum and causa
petendi) has often been considered a requirement for estoppel to operate. However, the
Apotex tribunal also observed that some tribunals have adopted a “simpler analysis,” but
the simpler analysis still required identity of the parties and of the issue to which preclusion
was sought to be applied.*™

377. Nevertheless, secking to apply the doctrine of estoppel to this case, the Respondent says
the Claimants cannol reargue binding conclusions from the (Mympus Capital 1CC
arbitration and the Stock Price Manipulation Case because: (1) Claimant LSF-KEB was a
party to those prior proceedings: (2) the matters that the Claimants now attempt to re-
litigate were distinctly put in issue, were necessary to resolving the claims, and were finally
decided in the Qlympus Capital 1CC arbitration and Stock Price Manipulation Case; and
(3) the Claimants have nol asserted any procedural or substantive impropriety in
connection with either the Stock Price Manipulation Case or the Olympus Capital 1CC

T Rejoinder, para. 541, n. 1069, citing, inter ofio, Exhibit RA-316, Souwthern Pacific v, United Stares, p. 12

% Rejoinder, paras. 547-548, citing Exhibit RA-283, dpotex Haldings fac. and Apoiex ITnc. v United Siates of
America, ICSID Case Mo, ARB{AFY 12/, Award, 25 August 2014 (“Apotex v. United States™), paras, 7.9, 7.11,7.13-
T.19,7.23,7.37-T 40, TAR-T.49 T 54, 7.56, 7.64-7.65, The Respondent contends that the cases cited by the Claimants
“do nol address issuz estoppel; rather, the cited cases consider questions of claim preclusion, which is a different
doctrine that i3 subject to differest rules. Tn each of Claimants' cases, one party argued that the tribunal tacked
Jurisdiction under a BIT to hear a BIT claim because that claim had already been decided in a local court procesding.
That is not what Korea is arguing here”™ (Rejoinder, para, 549 [emphacis original])

See further Rejoinder, paras. 550-552 and n. 1093, citing, inter afia, Exhibit CA-765, EDF Infernational 5.4., SAUR
International 8 A and Ledn Participaciones Argenting S.A. v, Argentine Republic, 1CSID Caze Mo, ARBARZ],
Award, 11 June 2012, para. 1130; Exhibit CA-065, Sergei Paushol, CUSC Golden East Company, and CISC
Vastekneftegaz Compamy v. Govermment of Morgolia, UNCITRAL, Award on Jurisdiction and Liability, 28 April
2001 (“Pauskok v. Mongolia™), paras, 622, 624; Exhibit CA-261, Burlington Resources Tne. v. Republic of Ecnador,
ICSID Case No. ARBAOR'S, Deciston on Liabdlity, 14 December 2012 (" Barfinglon v. Ecuador™), parzs. 187, 410,
(The Respondent states that the “Claimants also rely on Burliegron v Ecuador, where the majority of the tribunal,
despite finding that it was not “hound” by national courts” decistons, stated that *it must pay due regard 1o earlier
decisions of international courts and tribunals [and] subject to compelling contrary grounds, it has a duty to adopd
solutions established in a series of consistent cases.” The Burlimgion tribunal also stated that “international mbunals
should certainly congider decisions rendered by national courts,"™ ).
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arbitration that could call into question the reliability of the decisions in those

proceedings. *™
Tri ‘s Ruling on Estoppel

The Respondent is not consistent in its approach. For example, the Respondent argues that
even if the Seoul Administrative Court had found LSF-KEB to be the substantive owner
of the funds in the tax litigation, the decision of the Korean courts is not binding on this
Tribunal, which retains discretion to evaluate the weight to make its own evaluation of the

proceedings and issues, **

The application of the equitable doctrine of estoppel, being an equitable doctrine, is context
and fact specific. The Respondent presenis the sub-doctrine of issue preclusion too
broadly. If, for example, an employer chooses not to defend a minor regulatory prosecution
relating to factory safety procedures because of labour-management concems or the
expense involved, it might be ineguitable to allow third parties to raise the resulting
conviction to preclude any defence in a major class action. However, while the Tribunal
15 not bound by the findings of another arbitral tribunal, especially where the partics were
different, or the ¢conclusion of the Korean criminal courls, those decisions have been
admitted into the record and the Tribunal is certainly entitled to have regard to them for
whatever insights are thought to be helpful after considering evidence and the submissions
of the Parties in this case.

With respect to the Stock Price Manipulation conviction, the relevant legislation refers to
conviction of a “serious financial crime,” and the existence of a conviction is an issue of
fact not argument. The Claimants have been given ample opportunity to contest the
findings in these other proceedings (the fact of conviction was not contested) and they have
done so at considerable length in respect of certain aspects and the Tribunal will deal with
their arguments on the merits.

™ Rejoinder, para. 553.

“° Rejoinder, paras, 491-492 and n. 990, referring to, infer ali, Inceysa v. El Salvador, paras. 234-237, As well, of
course, the Respondent disputes the finding (implicit if not explicit) of fault against the FSC by the ICC tribunal in
the ICC Arbitration case of Lone Srar v. Hana,
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In the result, the Tribunal declines to apply estoppel.

LONE STAR'S POST-2011 TAX CLAIMS

According to the Claimants, the refusal of the Respondent to accord the Claimants the
benefits to which they were entitled under the Korea-Belgium Tax Treaty was arbitrary**!
and therefore constilutes denial of protection under the BIT. The NTS unreasonably
assessed taxes with respect o the Claimants' investments on the basis of inconsistent, tax-
maximizing rationales.** The Claimants also assert that the treatment was “discriminatory
because Respondent's particular tax theories were applied only to Claimants and not to

other entities that met the criteria that Respondent was purporting to apply.”**

In addition to alleging a violation of 2011 BIT Article 2(3) prohibiting Arbitrary and
Discriminatory Measures, the Claimants also submit that the Respondent failed to
provide Fair and Equitable Treatment as required by the BIT by (i) frustrating the
Claimants’ legitimate, investment-backed expectations; (i) acting in bad faith; (iii)
impairing by arbitrary or discriminatory measures and (iv) failing to provide due process,
procedural propriety, and freedom from coercion and harassment, **

In addition, the Respondent violated its obligation to provide Full Protection and Security
by withholding the benefits that should have been afforded by the Tax Treaty.***

The adverse tax treatment breached the National Treatment and Most-Favoured Nation
treatment obligations by treating Lone Star less favourably than Korean investors and
investors of third countries* and violated the Respondent’s obligation under the
Umbrella Clause by disrespecting its written obligations under the Korea-Belgium Tax
Treaty.*  All of which amounts, as well, to expropriation by interfering with the

¥ See Reply, para. 1263, referring o Exhibit CA-062, C. Schrever, "Chapler 10: Prolection against Arbitrary or
Discriminatory Measures,” in C. Rogers and B. Alford, The Faulure of Invesioren? Arbitrarion (Oxford University
Press: 2R, p. 186,

1% Reply, para. 1276,

8 Reply, para. 1291.

¥ Bee Memorial, Sec, V.B; Reply, paras. 1308, 1318,

= Reply, para. 1400.

W pemorial, Sec. IV.D; Reply, para. 14032,

7 Reply, para. 1459,
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Claimants’ enjoyment of their Tax Treaty rights to such an extent as to have effectively
deprived the Claimants of the value of those rights ***

386. Also, the imposition of the unlawful capital gains taxes on the sales of the Claimants’
investments, prevented the free transfer* of the full amount of Claimants’ returns by (i)
unlawlully compelling Hana to withheld tax on the proceeds of LSF-KEB's sale of KEB,
effectively impounding a significant portion of those proceeds in Korea; and (ji) failing to
release the withholding taxes that Credit Suisse voluntarily, but wrongfully, withheld on
LSF-KER's block sale of KEB shares, ***

387. The Respondent in its Rejoinder points out that the Claimants have made use of the
“Korean judiciary system to challenge every single tax assessment relating to this
arbitration."**' Yet, as counsel for the Claimants acknowledges, the “Claimants have not
asserted a denial of justice claim against Korea's courts in this case at this time.™** In the
Respondent's view, the decision of Lone Star to take all of its tax issues to the Korean

% Reply, para. 1450,

% panty, parn. 1481

0 Memorial, Sec. V.G.

1 Rejoinder, para, 1195.

MTD23, 416:4-417:8 and 417:15-18:
Clalmaris have not asserfed o denial-of-justice claim agaimst Korea's cowris in
this case and of this fime. Now, that soid, if showld be clear fo everyone that e
Korean coieris " record ix questionable — mived of best — and I'1 jusi menfion owe
example.  We mainiain that there iv every rearon o be deeply suspicions of the
rimrigg of the Supreme Cowrr s sudden and wrexpected reversal of the KER Card
aceuittal in March of 2001, You'll recall thal the Appellaie Cowrs, that is the
Seoul Nigh Cowrt, overiurned the first inztance grilfy verdics in June of 2005, and
acquitted all of the defendants.  Unable to Iet the care go, however, the
Prosecitors appealed thet scquintal to the Supreme Cowurt In 2008, and the appeal
remained pending with the Korean Supreme Court for almast three years,
In March of 2011, the FEC was abowt o approve Hang ax a purchaser for Lone
Erar's KEB shares which would finally allow Lowe Star fo exit Koveo, and
somehow literally just deays affter the FSC s infentions becamie public, the Supreme
Couert suddenly sprang fo life. I onnounced that i was abort fo rule on the
appeal, and then it reversed and remanded the High Court s acquittal sparking
rearly afrer year of FSC paralels, T okl that ome wondd hove te be anagfully
naive to see that as @ mere coincidence given the political storms surrounding
these issues in Korea,

LR N

And g0 fo be olear, Lome Star's decision mof to press denial-of-fustice clalms, af
least in this arbitration, is nol an endorsement of the Korean courts.
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courts, which decided each of Lone Star's issues, sometimes in Lone Star’s favour,
sometimes against, coupled with the absence of a denial of justice claim, is fatal to LSF-
KEB’s tax claims. Moreover, the Respondent’s position is that:

Seven of the eight Claimants in this case, wll except for LEF-KEB,
remarkably are complaining in this Arhitration that they were not faxed
by Korea, so this is a rather wmowal scenario:  Enfifies insistfimg fhey
should be taxed and then even poing so far as to file a treaty claim because
they were nof faxed, Claimants did that here simply becowse certain
upstream enfities in the Lone Star family had been faxed instead of them,
amnd those entities were wunhappy abour it **

388, Finally, the Respondent contends that:

{a)  to the extent the Tribunal has jurisdiction over any of LSF-KEB's tax-related
claims, its exercise of such jurisdiction is limited to evaluating whether the refusal
of the NTS to refund withholding taxes collected by Credit Suisse®™ violated
Korea's free transfer obligations under the 2011 BIT because the claims relating to
other tax refunds were not asseried at any time prior to the Claimants’ Reply;**
and

(b} in any event, LSF-KEB's refund-related BIT claim concerming the Hana
withholding taxes is independently barred by Article 8(3) of the 2011 BIT, which

conditions a claimant’s right to arbitration under the BIT on waiver of local

remedics, ¥

W T2, 24:6-15.

M Rejoinder, para. 490,

¥ Rejoinder, para, 489,

1% Rejoinder, para. 497, citing Exhibit C-001, 2011 BIT Art. 8(3), which provides:

3. I the dispwre cannod be settied within six {6 monifis from the date on which
the dispute has heen raised by either party, and i the investor waives the
rights e iniliate any proceedings wnder paragraph 2 of this Article with
respect to the same dispute, the dispire shall be submitted upon reguest of
the investor of the Contracting Party:
fia) o the Imternaitonal Cenfre for Seiflement of Tnvesterent Dispulfes

{ICSIDY) established by the Washingion Comvention of 18 March 1965 on
the Seftlentent of Nrvestmens Digpafes between States and Nationals of
ather States |...].
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KoOREA- BELGIUM TAX TREATY

The Respondent has not consented to the arbitration of the Claimants’ allegations of
breaches of the Tax Treaty by this Tribunal. However, the Claimants make parallel
allegations, based on the same facts and legal principles, that the tax treatment they
received at the hands of the Respondent violated Article 10(3) of the BIT (the Umbrella
Clause). The tax assessments in issue involve dividends from, and capital gains from the
sale of the shares in four Korean companies, cach owned by Belgian affiliates of Lone Star
using essentially identical *tax efficient” structures. The NTS refused to acknowledge
them as the substantive (as distinguished from the “formal™) owners of the investment
income and, in the result, denied them the benefits of the Korea-Belgium Tax Treaty® by
(according to the Claimants) (i) wrongfully characterizing Belgium as a tax haven, (11)
treating the Claimants as mere conduits for the “true™ investors, none of which were of
Belgian nationality, (iii) disregarding corporate structures and decades of practice, and (iv)

applying inconsistent and mutually exclusive theories to identical factual situations, ***

BACKGROUND TO THE SUBSTANCE OVER FORM PRINCIPLE
A central issue in the tax litigation brought by Lone Star is whether Korea's “Substance

Over Form™ doctrine is compliant with the Korea-Belgium Tax Treaty or, if it is, whether
it has been applied in conformity with the BIT.

Korea did not adopt the Substance Over Form doctrine for the first time in relation to the
Lone Star situation, Adoption had long preceded Lone Star’s tax problems.

In 1967, the Supreme Court of Korea adopted, at least for domestic purposes, the Substance
Over Form doctrine.™  This doctrine was then included in Article 14 of Korea's

Framework Act on National Taxes (“FANT™) of 1974 updating Korea's income tax

1 Exhibit CA-264, Korea-Belgium Tax Treaty.

¥ Memorial, para. 333,

1 Exhibit RA-203, Supreme Court of Korea, Case No, 658991, Judgment, 2 July 1967 (“On this basis, il is proper
for Defendant (o impose the sales tax and income tax in guestion both on PlaintifT and the non-party person (whose
name is omitied) in accordance with the substance-over-form principle, no matter im whose name the business was
conducted for form s sake.”).
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legislation.”™ Between 1990 and 2002, the Korean Supreme Court in a series of cases
developed the Substance Over Form doctrine as follows:

w0 “[plarties to an agreement should be determined not simply in reliance upon names
on paper but in full consideration of the substance of the agreement, including the
intentions of the parties and the actual source of funds used to pay the purchase

price, in compliance with the substance-over-form principle;™"!

(b)  “[t]he transaction was deemed as a “disguised act’ intended by the seller 1o avoid

heavy capital gains tax;" "

(e}  “facts based on which the applicable tax law is chosen should be determined on the
basis of the substance of the relevant transaction, notwithstanding records and
accounts kept by the relevant company or names used in such transaction;™ "

(d)  sham transactions arc an exception to the interpretive principle of strict

construction, which is normally used when interpreting tax provisions; "

(e}  “[t]he substance-over-form provisions of Article 14 of the [FANT] are intended to
impose the tax obligation not on the nominal owner of income but on the
substantive owner of income. The ownership of income should therefore not be
determined based on names used in operation or legal relationship, but on the
ownership of profits arising out of substantial business activities, ™"

393.  In 2007, the text of Article 14(3) was updated to reflect Substance Over Form case law that
authorised re-attribution of income where an indirect transaction using a third party was

used to avoid taxes,

= Expert Report of | 20 March 2014 ] First Expert Report™), para. 101.

! Exhibit RA-204, Supreme Court of Korea, Case No, 90Nw 1663, Judgment, 12 Ociober 1990,
*2 Exhibit RA-205, Supreme Court of Korea, Case No. 918uT1IT0, Judgment, 13 December 1991,
¥ Exhibit RA-206, Supreme Court of Korea, Case Mo, 908w 10384, Judgment, 27 July 1993

4 Exhibit CWE-012, Expert Report o & October 2013 MFEHI Expert Report”), para, 08,
referring 1o Exhibit CA-111, Supreme Court of Korea, Case No. 92Nu1 : ent, 22 February 1994,

" Exhibit RA-207, Supreme Couri of Korean, Case Mo, 99002165, Judgment, 9 April 2002
'“"- First Expert Reporl, para. 102.
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394. In 2012, Korea’s Supreme Court ruled in a case unrelated to Lone Star that “even if
transactions in [a)] tax dispute are effective in terms of contract law, they may nevertheless

be ignored or reconstructed for tax purpose[s] if they were designed to unfairly avoid

taxes.” "

395. A 2005 case from Korea's Tax Tribunal illustrates the application of the Substance Over
Form doctning in the context of a [redacted] Tax Treaty:

B. " Beneficial Ovener of Interest Income ™ stipulated in Article 11{1) af
[redacted] Tax Treaty and Ariicle Tl of [redacted] Tax Treaty means its
subsfanfive owner regardless of the form of such ownership. Therefore,
where domestically sourced interest income is paid to a mon-resident, and
int the event of inconsistency between nominal and substantive owners
of imcome, e subsiantive owner showld be considered ax the beneficial
owner, and conseguently, the tax treaty signed by the residence country
of such substantive owner shall apply.  Based on this, if @ non-resident
wha effectively and substantially owns interest income receives inferest
income through an agent in a differeni country in order fo enjoy the benefit
af the [imited tax rate wnder a tax frealy, the applicable tax treaty is the
fax freaty signed by a comnfry in wiich the substantive owner of inierest
income resides, not the tac freaty with the country where the agent
resides. "™ [emphasis added]

{1} In 2002, the Korean Supreme Court Applied the Substance Over Form Principle in
the Context of the Korca-Belgium Tax Treaty

396, Apart from Lone Star's litigation, the Korean Supreme Court has examined the Korea-
Belgium Tax Treaty on facts comparable to those of Lone Star's Star Tower tax case, using

a two-part test formulated as follows:

In general leems, the Supreme Cowrt cases establish two requirements for
applving substance-over-form to prevent fax avoiding by disregarding a
legal entity: 1) whether the imterposed intermediary was established for
fax ovoidance withow! economic benefif, and 2] whether the interposed
intermediary had [a] busimess purpose amd engaged in business
aclivities, ™

7 Exhibit EWE—H!MFH’H Expert Report, para. 98, referring to Exhibit CA=118 / RA-378, Supreme Court
of Korea, Case Mo, 2 , Judgment, 19 January 2012,
*¥ Exhibit RA-211, National Tax Tribunal, Case Mo, Kuksir 200450442 1, Judpment, 13 Juby 2005,

*# Exhibit CWE-012, Professor il First Expert Report, para. 99, citing Exhibit CA-119 / RA-376, Supreme Count
of Kerca, Case Mo, 200000151079, Judgment, 26 April 2012,
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397. The 2012 Korean Supreme Courl case that developed this two-part analysis involved a
Belgian investor called LaSalle. As in the case of Lone Star, LaSalle had bought an office
tower in Seoul. When LaSalle sold the building in 2004, it paid no capital gains taxes in
Korea, citing Article 13(3) of the Korea-Belgium Tax Treaty. In 2006, the NTS argued
that LaSalle owed taxes on the capital gains because the Belgian entitics were not the
substantive beneficiaries. Korea's Supreme Court ultimately agreed with the NTS on the
application of the Substance Over Form principle and established the two-part test
above.*'" As in the present case, the Supreme Court decided that taxation of the upstream

entitics was appropriate.

(2)  The Claimants Contend that Application of the Substance Over Form Principle
Violates Korea's Treaty Obligations

398. As a threshold matter, the Claimants argue that application of the Substance Over Form
rule is itself a violation of Article 13 of the Korea-Belgium Tax Treaty even though, as
pointed out by counsel for the Respondent duning the 15 October 2020 oral hearing, the

Claimants ' awn lax experd, confirmed in his witness testimony
that he agrees that the widg, view that the “substance over form"
Fidle ix consisient with Tox Trealfes. When asked on Day 14 af this Hearing
whether the “substance over form”™ principle con apply in rthe

10 Exhibit CA=119/ RA-376, Supreme Court of Korea, Case No. 20000015179, Judgment, 26 April 2012 (the nature
and complexity of this series of transactions has been simplified); see also Exhibit CA-639 ' RA-213, Supreme Cour,
of Korea, Coase No. 200000 1948, Judgment, 26 April 2012; Exhibit R-192, Seoul Administrative Courl, Case
Mo, 2008 GFuhap] 6889, Judgment, 26 June 2009,

The two LaSalle limited partnerships were British, but like Lone Star sel up Belgian SCAs and Luxembourg-based
S.arls Justas Lone Star had acquired C&J Trading Co,, LaSalle’s Belgian SCAs acquired a limited liability compary
named Morthgate, which specialised in assct-backed securitization. Through Northgate, the Belgian entities purchased
an office tower in Seoul, which they later disposed of through a sale of shares to the British insurer Prodential
Agsurance Company Lid. Prudential did not withhold capital pains in the transaction because the seller was based in
Belgium, and cited Anicle 13 of the Korea-Belgium Tax Treaty claiming it would be double taxation, The NTS levied
taxes on capital gains against LaSalle's opstream British entities on the basis of the Substance Ower-Form doctrine.
Unlike the Lone Star cases, the N TS did not base its taxation on personal imcome tax,

The analysis staris with Arficle 6(1) of Korea's Constitution, which is the provision about the robe of international
treaties in Korean law. Legal anakysis then looks al Articles 38 and 59 of the Constitution which cover laxes as well
as the role that Articles 26, 27, and 31 of the Vienna Convention play in interpreting tax law when read together with
Article 6(2) of Korea's Constitution.

The Court analyses the case from the perspective of equality under Article 11(1) of the Constitution, before it accepts
the submission that OECD Commentary is persuasive bul not binding authority.

The Court’s review of Article 13 of the Korea-Belgium Tax Treaty along with its analysis of the Subsiance Over Form
doctrine closely tracks the two Lone Star cases. Unlike one of the Lone Star cases, the Korea-U 5. Tax Treaty was not
an issue. And unlike both the Lone Star cases, the NTS did not make the mistake of levyving personal income faxes
against these two limited parinerships,
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interpretation and application of Tax Treaties, fe said: “Of course. This
s my view. "

399,  The Claimants contend that it was unlawful to consider the upstream LS - and Bermudian-

based Lone Star as the substantive owners of the capital gains from the sale of shares
because:

(a)

(b)

(c)

(d)

(e)

the Korea-Belgium Tax Treaty provides that Belgium, being the country of
residence, is granted the right to tax capital gains from shares held by a resident of

Belgium. There are no exceptions,

the VCLT requires the language of a tax treaty to be interpreted in its ordinary
sense. The key objective of a tax (reaty is to limit taxation by the source country
and give predictability in intemational trade to promote exchanges and investments;

the objective is defeated if the tax authorities of the source country apply the tax

treaty inconsistently based on foreign investors’ source of capital;

OECD commentary to the contrary is neither a source of law for taxpayers nor
regulation as contemplated by the Constitution of Korea nor an international law or
regulation whose effect is accepted as law; and

even in the unlikely case that the Substance Owver Form principle can be applied to
the sale of the sharcs by Lone Star's Belgian corporations, and to the ownership of
the gains therefrom, in the application of Substance Over Form, “the ‘substance’ in
the said principle means the legal substance.”*'* [emphasis added]

400. [In the tax litigation involving Star Holdings, the Seoul Administrative Court agreed that
under Articles 26, 27 and 31 of the VCLT, a party may not invoke the provisions of its

intermal law as a justification for its failure to perform a treaty, since treatics must be

performed and interpreted in good faith,

" TD23, 385:22-386:6, citing TD 14, 3651:7.

12 Spe “Summary of PlaintifiTs Assertions” in the case of Lone Star Fund I (Bermuda), LP. v. Yeoksam District Tax
(Hfice (Exhibit RA-272 {also filed as Exhibit R-374), Seoul Administrative Court, Case No. 2007 Guhapd 7520,
Judgment, 16 February 2009, pp. 5-7).
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401. The Court noted that the constitutional principle of equality requires that tax burdens must
be allocated among taxpayers in an equitable manner. Thus, “the objective of the treaty
should not be confined simply to promote exchange of goods and services by preventing

international double taxation ... *prevention of tax evasion' is, just like *avoidance of

double taxation,” one of the principal objectives of the treaty.”'"*

402.  Article 13(1) of the Korea-Belgium Tax Treaty deals with capital gains from the “alienation
of immovable property.™*'* The tax court of first instance (i.e., the Seoul Administrative
Court) held that:

The substance over form principle, which is a principle derived from the
doctrine of equality in taxation, is one of the general principles regarding
the iiterpretation and application of lax laws and even assuming that
Article 14 of the NTBL |[FANT)] does not expressly stipulate such principle,
the substance over form principle as a constitutional principle can not
[sic] be denied Therefore, applying the substance over form principle o
imterpret tax laws and regulations can not [sic] be considered as comtrary
to the principle of sirict interpretation |of tax statutes). *"*

403, Thus, the Belgian entity could not be considered an “alienator™ within the protection of
Article 13(3) of the Tax Treaty:
If any non-resident with a nationality other than Belgium incorparates a

corporafion in Belgium for the purpose of investing in Korvea and conducts
the business in Korea in the corporalion’s name for the purpose of

" Exhibit RA-272 {also filed as Exhibit R-374), Seoul Administrative Court, Case No. 2007 0uhapd 7320, Judgmenit,
|6 February 2009, p. 11,
M Exhibit CA-264, Korea-Belgium Tax Treaty, Art. [3{1). The following Articles within the Korea-Belgium Tax
Treaty are particularly relevant:

Art. 32Y As regards the appdication of the Comventlon by a Confraciing Stare

any term ol otherwise defined shall, unless the context otherwise reguires, have

the meaning whick it has under the lows of that Contracting State relating fo the

raxes which are subject of this Comention

Art. 4(3): Where by reason of the provisions of paragraph | a perion other than

an individual iz resident of bath Contracting States, thew ¥ shall be deemed fo be

a resident of the Contracting State in which its place of effective management is

sifuated.

Arl. 13{1); Gains from the alienation of immovable property, ar defined in

paragraph 2 of Ariicle &, may be taced in the Conlracting Stare in wihich swch

property is situated

At 1303 Craine from the alieration of any properly oiher than those menliored

in paragraphs | and 2, shall be tavable anly fn the Contracting State of which the

alfienalor i% a resident,
" Exhibit C-212 / RA-270, Administrative Court Judpment, February 2009, p. 10,
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obtaining capital gains, where the corporation has no normal business
aciivity i Belgium, Le. the country of residence of the corporalion, ard
has no independent economic inferest or business objective in fix
transactions in Korea, simply acling, only on paper, as a Iransactional
party on behall of an witireate investor, who (s the aclwal party fo the
fransaction, selely for the tax aveidance on the part of the altirate
investor, the corporation should not be considered as an alienator under
the Korea-Belgium Tax Treaty. ™" [emphasis added]

The Respondent contends that there has been increasing State concern about abuse of tax
treaties to achieve “double non-taxation™ (i ¢, the effective circumvention of taxes in both
the source State and the residence State). Such double non-taxation may occur when tax
treatics are used in conjunction with otherwise benign domestic tax regimes o avoid all
taxation.”'” This conduct is described variably as “improper use of tax treaties,” “treaty

51K

abuse,” or “treaty shopping.

The Respondent refers to the OECD and the United Nations model tax conventions, The
Respondent’s tax experl, Professor — states that the OECD Model
Convention is widely followed in the negotiation of income tax treaties.”"® The OECD has
also issued a Commentary, which, although not legally binding, “carries significant weight
in the interpretation of existing tax treaties,” according to Fmﬁ:s:mr—m

The OECD notes in 11s Commentary on the 1977 OECD Model Convention, that the
purpose of tax treaties is not to facilitate tax evasion.*" In 1986, the OECD addressed
domestic Substance Over Form provisions in the context of the question whether such
provisions are compatible with tax treaties and concluded that:

The large mafority of QECD member couniries consider thal rules af this

kind are part of the basic domestic rules sel by national tax law for

determining which focls give rise fo a fax labilify,. These riles are mof
wddressed in fax freafies and are therefore ot affected by thent [...)

% Exhibit C-212 / RA-270, Administrative Court Judgment, February 2009, pp. 11-12.

7 Expert Report of || GG 2 erch 2004 ¢ First Expert Report™), para. 66,

L1 |

LEE
LV

n

First Expert Report, para, 68; Counter-Memaorial, para, 398,
First Expert Report, pars. 60,

First Expert Report, para, 60,

First Expert Report, paras. §6-87.
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[Tl is the view of the wide majority that swch rules, and the underlyving
principles, do not have to be confirmed in the text of the convention fo be
applicable, ™ [emphasis added by this Tribunal]

407. The Claimants’ tax expert, Professor - summarnses the 2003 OECD

Commentary as follows:

In 20003, §7 af the OECD MC | Model Convention] Commentary on Article
! was reworded and now stales thal: "I is also a purpose of fax
conventions lo prevent fax avoidance and tax evasion . The last semtence
of §7 afthe 1977 QECD MC Commeniary on Article | faccording to which
States wishing o apply their domestic anlisovoidance provisions [0 cases
of treaty abuse must explicitly provide so in the treaty) was deleted, The
2003 QECD MC Commentary now explaing that domestic anti-
aveldance rides, such as “substance over form" rules or peneral anfi-
abuse rules, are part of the basic rafes for determining the facis that give
rise to tax liability, that they are not addressed in tax freaties and that
therefore they are not affecied by them.  To the exteni thear the applicaiton
of such rales resull [sic] in the re-characterization of ncome or in a
redetfermingtion of the taxpayer who is considered 1o derive such income,
the provisions of lax freaties will be applied feking info accound these
chinges. ™ [emphasis added by this Tribunal]

408. While Dr- disagrees with the OECD view that Substance Over Form need not be
specifically addressed in tax treaties, he agrees that the OECD Commentary is the product

of broad consultation within the international tax community.

409. The Respondent notes that from 2003 and onward, the Commentary to Article 1 of the
OECD Model Convention provides that “as a general rule, there will be no conflict between

[anti-abuse provisions of domestic law] and the provisions of tax conventions."***

Belgium
and Korea did not make any observations on this general rule.*” Indeed Belgium,
according to the Respondent, regards its own tax authorities as having inherent authority
to examine the substance of underlying transactions and not simply their form. The

Respondent’s expert, Pmﬁ:mur_ testified, “the Belgian position on the

"*m First Expert Report, para. 88, citing Exhibit R-068, OECD, Model Tax Convention on Income and
o Capital (2010}, paras., 3940,

! Exhibit CWE-011, Expert Report o 11 October 2013 zm First Expert Repart™), para. 99,
citing Exhibit CA-163, 2003 OECT Commentary on Article 1: Conceming ersons Covered by the Convention,

mm First Expert Report, para. 94, citing Exhibit R-D68, OECD, Model Tax Convention on Income and
rarg i, 10}, paras., 8-9.4 and 22-21,1
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application of domestic law anti-abuse rules to tax ircaties mafches Korean law and policy

... Belgium endorses applying domestic law rules to prevent abuse of Belgian tax
TR

freaties.

Th

The Tribunal concludes that Korea®s application of the Substance Over Form doctrine did
not violate the BIT because, as referenced by Dr. - the doctrine forms “part of the
basic rules for determining the facts that give rise to tax liability.™*" It is only afier the
facts have been determined that the tax consequences are assessed, and it is only at the tax
consequence stage, nol the earlier fact-determination stage, that the Treaty provisions come
into play. Here the judicial proceedings initiated by the Lone Star companies resulted ina
rejection in the relevant cases of Lone Star's version of facts. The Korean couris
adequately explained why the application of Substance Over Form was not arbitrary but
grounded in the evidence. Nor, in the opinion of the Tribunal, as will be discussed, was
the application discriminatory.

THeE RESPONDENT OBJIECTS TO THE TAX CLAIMS ON THE BAsIS OF TIMELINESS AND
WaAIVER

The Respondent argues that:

(a) to the extent the Tribunal has jurisdiction over any of LSF-KEBR's tax-related
claims, its jurisdiction is limited to evaluating whether the refusal of the NTS (o
refund withholding taxes collected by Credit Suisse violated Korea's free transfer

obligations under the 2011 BIT becausc the other refused claims were not asserted

58

at any time prior to the Claimants’ Reply™** contrary to the Tribunal's procedural

% Counter-Memeorial, para. 402, cﬁing? First Expert Report, paras. 46, 109-111 {referring to Belgian
suthorities) [emphasis added by the Respondent].

7 Exhibit CWE-011, First Expert Report, paras. 20, 9; see alve Exhibit CA-510, R. de Boer and 5. van
Weeghel, “Anti-Abuse Measures and the Application of Tax Treaties in the Netherlands,™ 60 Bulletin for International
Taxation § (2006}, p. 359 ("Domestic anti-abuse measures are (o be considered part of the domestic rules set by
domestic tax lws which determing the facts that give rise (o 2 tax lighility; such anti-abuse messures are not addressed
in tax trealies and, as a consequence, no conflict can arise.” L

¥ Rejoinder, para, 490,
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ruling dated 8 July 2013, that the “Claimants must plead their positive case on

jurisdiction, as well as the merits, in their Memorial;"** and

{(h) in any event, LSF-KEB's refund-related BIT claim concerning the Hana
withholding taxes is independently barred by Article 8(3) of the 2011 BIT, because
Lone Star elected to pursue local remedies. *°

412,  The Claimants, of course, oppose the objection. The general proposition that the Claimants
must plead their case in their Memorial is undoubted,**' but exceptions are not infrequent
and the Tribunal has authority under Rule 26 of the 1CSID Arbitration Rules to “extend
any time limit that it has fixed.”

413. With respect o the waiver objection, the Respondent points to Lone Star’s extensive
litigation of its tax complaints in the Korean courts and object that it should not be obliged
to relitigate the same tax issues in this arbitration. The Request for Arbitration, dated
21 November 2012 includes the following stipulation as follows:

Claimanis also hereby watve thelr rights to initiate any proceedings under
Article 8(2) aof the Treaty — Le., proceedings to obtain local remedies under
Korean laws and regulations = with respect to the same dispute, which, as
nofed above, Article 8(1) of the Treaty defines as the dispute between the
Republic of Korea and an investor of Belgium or Luxembourg ‘derived
from an alleged breach of an obligation under this Agreement. 3

 Rejoinder, para. 489, citing Decision on Procedural Issues, B July 2013, para. 14 [emphasis added by the
Respondent ).
M Rejoinder, paras, 496 ef seg. Exhibit C-001, 2011 BIT, Art 8{3) provides:

3. I the dispute cammol be settled within six {6) months from the date on which
the dispaie has been raised by either pariy, and i the fmvesior waives the
rights to nilate oy proceedings wnder paragraph 2 of this Arlicle with
respect to the same dispute, the dispute shall be submitted wpon request of
the irvesior of the Condracting Pariy:
fal to the Intermational Cenfre for Setifement of fmvestment Disputes

{NCSID) extabiliched by the Washinglon Conventian of 18 March T3 on
the Setifement of Tvestmers Dispies betwern Stares amd Natiomals of
other States [...]

W Sur-Reply, para. 292,

12 Request for Arbitration, para. 70. Exhibit C-001, 2011 BIT, An. & provides (in relevant part):

SETTLEMENT OF INVESTMENT DISPLTES BETWEEN A CONTRACTING
PARTY AND AN INVESTOR (0F THE OTHER CONTRACTING PARTY
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The Respondent notes that two days carlier, on 19 November 2012, the Claimants had filed
a proceeding before the Seoul Administrative Court challenging the NTS’s denial of their
request for a tax refund of the Hana Bank withholding taxes of § May 2012.%% The
Respondent contends that the intent of Article 8(3) is clearly to prevent parallel claims in
local and international jurisdictions with respect to the same disagreement and thereby 1o
eliminate the risk of either inconsistent results or double recovery. On a purposeful
interpretation of the BIT, the objection should be sustained. ***

The Claimants rely on the specific wording of the waiver clause in the 2011 BIT (“waives
the right to initiate any proceeding™) and maintain that the record clearly shows that LSF-
KEB initiated its proceedings before the Claimants submitted their Request for Arbitration
on 21 November 2012, %

In any event, according to the Claimants, the 19 November 2012 filing ought not be
construed as the filing of a “new proceeding,” but rather as a continuation and/or appeal
from administrative proceedings before the NTS that were filed by LSF-KEB months
carlier to obtain the withholding refund to which it claimed entitlement. The Claimants

L. Any dispute between a Contracting Parly and an investor of the olher
Contracting Party derived froa an alleged breach of an abligation wnder this
Agreement, including expropriation or nalionalization of investments, shall
be nodifted in wrelting by the first party fo take getion and shall be, ax far ag
possible, setiled by the pariies to the dispwle fn an amicable way, The
mertiffcation thall be accompanied by a sufficiently defailed memorardum,

2. The local remedies under the laws and regulations [...].

3. Ifthe dispure cammot be setiled within 2ix (4] months from the dete on which
the dispute has beew raised by either party, and if the investor spives e
rights to initinte any proceedings under paragraph 2 of this Articte with
respect to the seme dispate, e dispute shall be sobmitted npon request af
the invesior af the Confracting Parly:
fai to the [miermabtonal Cenfre for Sefilement of Invesimeni Dispules

(OS]

4 [...]

5. Each Conmtraciing Party hereby conzenis to the submission of o dispute to
arbitrativn in accordance with the procedures sef out in bhis Agreement. Swch
consent implies that both Parties waive the right to demand thal all domestic
administralive or judiciary rémedies be exhawited [emphasis added]

™ Rejoinder, para. 499; Exhibit C-711, Scoul Administrative Court, Case No. 2001 2{shap39544, LSF-KEB
Complaint, 19 November 2012,

™ Rejoinder, paras. 501-503.

94 Sur-Reply, paras. 299-300,
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submil that “[s]uch a continuation of proceedings already underway does not implicate the
waiver of the right to initiate proceedings "%

’ imeliness aiver

The tax issues have been argued comprehensively and at considerable length by the
Respondent as well as by the Claimants, The Respondent has not established any
significant prejudice by reason of the delay from delivery of the Memorial (where some of
the tax claims were not raised) on 15 October 2013 to delivery of the Reply on 1 October

2014 (where all of the 1ax issues were raised). In the circumstances, the Tribunal declines

to give effect to the timeliness objection.

The Tribunal agrees with the Claimants that the waiver provision in Article 8(3) of the
2011 BIT requires an investor only to waive its right to initiate local court proceedings
before it submits its request for arbitration, but does not require it 1o discontinue cases
pending already before an investor’s submission of its request for arbitration,

Accordingly, the Tribunal dismisses the Respondent’s timeliness and waiver objections
and will proceed to address the tax claims.

UsE OF TAaX PLANNING

The Tribunal accepts, of course, that tax planning is a normal, indeed inevitable, part of a
rational investment policy and that the application of Substance Over Form to deny
international investment the protection of a tax treaty strikes at a common model of
international investment; namely, resorting to tax-friendly jurisdictions.

However, as the OECT) has commented, the investment model can be abused, and in the
Tribunal’s view nothing in the Korea-Belgium Tax Treaty requires Korea to accept treaty
abuse when its independent judges, to whom Lone Star has turned for adjudication,
concluded that its Belgian investment vehicles were established exclusively for the purpose
oftax avoidance. Lone Star failed to establish any other economic benefit and, as the courts

¥ Sur-Reply, para. 299, n, 466,
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held, the structures had no independent business purpose or engaged in significant business
activities. It will be recalled that the Seoul Administrative Court held in 2009 that;

{f amy non-resident with a nationality other than Belgivm [ie., the Court
is stating a general pringiple, not a rule specific to Lone Star] incorporales
a corporation in Belgivm for the purpose of investing in Korea and
conducts the business in Korea in the corporation’s name and for the
purpose of obaining capiial gaing, where the corporation hias mo normol
business activity in Belgium, Le the cowmtry of residence of the
corparation, and has no independent ecomomic inferest or business
obfectives in s fransaciions in Kovea, simply acling, only on paper, as a
transactional party on behalf of an wltimate investor, who is the actiual
jparty fo the transaction, solely for the fax avoidance on the part of the
wiitmaie dmvestor, the corpovalion should mof be comsidered ox an
alienator under the Korea-Belgium Tax Treaty. ™"

This test is heavily fact dependent. Lone Star took its evidence to the Korean courts and
lost.,

The Seoul Administrative Court held on the facts that Lone Star’s Belgian investment
vehicles were mere “conduits™ and this specific point was upheld by the Supreme Court (it
should be noted that the Korean courts protested that Lone Star had failed to provide them

with sufficient evidence to consider seriously any other conclusion).***

The Claimants object to the tenacity and, they say, relentless pursuit of them by the NTS
but it was the Korean courts and especially the Korean Supreme Courl, not the NTS, that
rejected the tax complaints now pursued by Lone Star in this arbitration.

THE CLAIMANTS DO NOT ALLEGE A “DENIAL OF JUSTICE™

Lone Star has been litigating its tax issues up and down the Korean court system for about
15 years. It has enjoyed significant success (and suffered some significant losses). The
Korean Supreme Court, for example, set aside the Star Holdings assessment based on
personal rather than corporate tax rates and rejected the NTS assertion that for tax purposes
the Claimants should be held to have a “permanent establishment” in Korea. The

7 Exhibit C-212 / RA-270, Administrative Court Judgment, February 2009, pp. 11-12.

1 Exhibit R-176, Mational Tax Tribunal, Case No, Gukshim2007Se05223, Judgment, 21 July 2010 (“Tax Tribunal
Judgment, July 20007, p. 10 ("In the present cose, Claimant has failed to submit documents evidencing that
Claimant has carried out investment activitics as KEB shareholder or that the office located in Belgium has conducted
busingss” [emphasis added].).
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Claimants’ own tax expert says the Korean courts are independent and fair.*"

Counsel for Lone Star affirmed on 15 October 2020 that the “Claimants have not asserted
a denial-of-justice claim against Korea's courts in this case and at this time.™**

In the absence of a denial of justice claim, it seems that the Claimants decided to
concentrate their fire on the NTS itself and ignore the court rulings which examined those
NTS rulings, on occasion to the Claimants” advantage. The Claimants® counsel submitted
at the 15 October 2020 oral hearing:

The capital pooling enfifies that were the subsiamiive owners in the firss
episode or that operated g PE [permanent establishment] in the second
episode, they ve suddenly disappeared from rthe NTS's analysis. The
Korean [...] courts eventually refected that approach, too, but what

maiters for present purposes is the absurdity of the gymnastics that the
NTS performs in order fo try to maximize Lone Star's taxes, ™

The Tribunal's Ruling on Challenges to the NTS

In the Tribunal’s view, every State is entitled to the benefit of its internal checks and
balances. The NTS is part of a tax assessment structure that includes, at its apex, the
Korean courts, which were called into action by the Claimants with a measure of success.
It is true that over time, the NTS changed its tax approach from time-to-time but these
alleged “inconsistent positions”™ were largely in response to court decisions. When one
avenue was blocked, the NTS modified its approach, but this was a perfectly rational

response to judicial rulings.

The Claimants take exception to “the NTS's striking and candid testimony lo the Korean
National Assembly where they promised to pursue the *slightest grounds for taxation™™*?
but, indeed, such a statement by a governmental agency to the country’s legislature may
be said to be characteristic of tax collectors everywhere without implying that they intend

to act unlawfully.

¥ During his cross=examination, the Claimanis’ tax expert Fﬁ:ll':ﬁn- agreed thal Korcan courts are “neutral
and not biased against forcign partiea”™ (TD13, 3622:17-207.

HOTD23, 416:4-6.

HITD23, 353: 183543,

HETD23, 358:12-15.
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The difference between the NTS and the FSC is that the NTS was operating under the
supervision of the Korean courts whereas the FSC's operations in relation to the Hana

transaction were not.

THE CLAIMANTS CHALLENGE TO SPECIFIC TAX ASSESSMENTS

This series of tax issues relates to four Korean investments made by Lone Star, namely
Star Tower, KEB, Kukdong and Star Lease, that resulied in taxation as follows:

ia) the sale of shares in Star Tower in 2004;

(h) the sale of shares in Kukdong and Star Lease and the sale of a 13.6% block of the
shares in KEB in 2007, along with the dividends paid by KEB, Kukdong and Star
Lease between 2004 and 2007;

ic) the dividends paid by KEB between 2008 and 2011; and
(d) the sale of the remaining 51% of shares in KEB to Hana in 2012,

The Tribunal recalls its ruling on jurisdiction that excludes (a) and (b) by reason of the fact
the relevant disputes predated 27 March 2011 and therefore fall outside the 2011 BIT.

With respect to the dividends paid by KEB to LSF-KEB between 2008 and 2011, the
Respondent states™ that in 2012 during & routine investigation of Citibank Korea Inc.
which had no relationship to Lone Star’s previous ownership of KEB shares, ™ the NTS
discovered that Citibank had made payment of KEB dividends to LSF-KEB withholding
only 15 percent of the amount that KEB paid (nominally) to LSF-KEB on the assumption
that the Korea-Belgium Tax Treaty applied.*** The NTS took the position that LSF-KEB
was a conduit company, and not the substantive owner of KEB shares and therefore
payments nominally made to LSF-KEB were not entitled to benefits under the Korea-
Belgium Tax Treaty.** The Respondent says there was no evidence to suggest a change

! Counter-Memorial, para. 589,

4 LN, Kim Witness Statement, parn. 5.

HE LN, Kim Witness Statement, para. 7.

8 .G, Hwang Witness Statement, para. 30; [N, Kim Witness Statement, para. 6.
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in LSF-KEB’s conduit company status during the relevant time period™’ and Citibank
therefore should not have applicd the dividend tax rate from the Korea-Belgium Tax
TTEHI-}'.EIH

With respect to the sale of KEB shares to Hana in 2012, the Respondent says®* that in a
“somewhat unusual provision”**" Hana had agreed in the 2010 and 2011 SPA not to
withhold or deduct any capital gains tax from the purchase price “payable under this
agreement,” Hana sought from the NTS an order specifying that Hana must withhold taxes
in this transaction to enable it to both fulfil its withholding obligation under Korean law
and also meet its contractual obligation under the SPA.*' The NTS sent a “guidance”
letter in January 20125 that Hana took as authority on 5 March 2012 to pay KRW 391.6
billion (approximately USD 350 million) to the Respondent as withholding tax pursuant to
Article 98 of the Corporate Income Tax.*?

The Respondent contends that the tax treatment in the above transactions was correct and
proper and was upheld in the Korean Courts in litigation which the Claimants do not make
any allegation of denial of justice.

TN, Kim Witness Statement, para. 6; Exhibit R-176, Decision of the Korean Mation Tax Tribunal, 21 July 2010
SV LN, Kim Witness Statement, para. 6.

% Loe Counter-Memorial, para. 579,

The November 2000 SPA provided in relevant part &8 follows:

1195 The Prerchazer agrees mol #a fin the abzemncs of a weilten order of the NTS
regquiring such withholding or payment on or prior to Closing) withfold ar deduce
any capiial gatns fax with respect to any condideration pavable under this
Agreement under Korean low. [Exhibit C-227, A 9.5]

This provision was revised slightly in the Amended and Restated Share Purchase Agreement dated
3 December 2011, as follows:

L& S The Purchazer agrees nol o fin the ahience of a weitien arder of the NTR
requiring sich withfoldirg or paysent by the Purchaser an or prior to Clesingl
withhold or deduct any capital gaine tar with respect fo any consideration
pervable wrder this Agreement under Korean law, [Exhibit C-2R0, Ari. 11.8.5]

= Reply, para. 578.

"'“- Witness Statement, para. 36.

#2 Exhibit €-361, Letter from SRTO 1o Hana, 18 January 2012,
1 Exhibit ©-218, Hana Tax Payment Receipt, 5 March 2012,
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435, The Claimants allege that the earlier disputes provide the necessary background to assist
in understanding the post-2011 tax claims and the Tribunal will therefore address the pre-

2011 events for that limited purpose.

436, The Claimants focus in particular on the actions of the NTS in respect of:

(2)

(b)

()
(d)

(e)

()

(&)

an allegedly abusive April 2005 raid on Lone Star's Scoul office linked to Lone
Star’s sale of Star Tower shares:

the NTS's taxation of capital gains from Lone Star's sale of Star Tower Building
contrary to the Korea-Belgium Tax Treaty;

withholding tax on the 2007 KEB share sale through Credit Suisse;
taxation of dividends and capital gains derived from an investment in Star Lease;

taxation of dividends and capital gains derived from an investment in Kukdong

Construction;
taxation of 20042007 dividends; and

LSF-KEB Holdings tax claims in respect of dividends received from KEB between
2004 and 2007,

437.  All of these pre-2011 transactions, the Claimants say, support their allegations of violation

of the BIT in respect of:

(i)

the 5 March 2012 withholding tax on the proceeds from the sale of its equity stake
in KEB to Hana Bank:*** and

* Exhibit C-297 / RA-231, Administrative Court Judgment, February 2013; see afse Exhibit C-196, Letter from
Joon-5o0 Song, Deputy Director of the Intemational Investigation Division, Seoul Regional Tax Office, 4 July 2008,
* Exhibit C-361, Letter from SRTO to Hana, 18 January 2012 (providing “[n]otice of the obligation 1o withhald tax
on gains from the alienation of shares by a foreign corporation™).



- 158 -

(ii)  the 11 March 2013 retroactive assessment against Citibank in respect of taxes on
KEB dividends paid to LSF-KEB between 2008 and 2011% (although the 11
March 2013 assessment was imposed on Citibank Korea, the custodian of LSF-
KER’s shareholdings in Korea, LSF-KER claims status to bring the claim because
it was required to indemnify Citibank for any losses arising from its role as
custodian), *’

438.  Aside from the NTS's raid of 12 Apnl 2005, which presents discrete scarch and seizure
issues, the Claimanis” overarching assertion is that the NTS was contradictory, inconsistent

and abusive, in its legal arguments_***

(1)  NTS Raid: 12 April 2005

439,  The Claimants complain of the warrantless search by the NTS of Lone Star's Korean office
on 12 April 2005. The search was illegal, the Claimants argue, and they have submitted
many media reports from mid- to late-April 2005. These articles report that during the

week of 11 April 2005 the NTS carried out a series of raids on the offices of foreign

companies.”™™ Lone Star was one of these companies. Others included the Carlyle

“* Exhibit C-144, Tax Assessment Motice 1o Citibank Korea Concermning Withholding on Dividends (2008-2011),
i1 March 2013,

7 Exhibit C-333, Tax Matiers Agreement Between LSF-KEB Holdings, SCA and Citibank Korea Inc., 27 March
2013; Exhibit C-334, Receivable Assignment Agreement Between LSF-KEB Holdings, SCA and Citibank Korea
Inc., 27 March 2013. See Memaorial, para. 454, n. 834 (*On March 28, 2013, LSF-KER paid the additional national
tax assessed, KRW 103, 187,781,960, 10 Citthank Korea, which then paid that same sum to the NTS the next day, On
May 30, 2013, LSF-KEB paid the additional local tax assessed, KRW 10,318 778,120, 1o Citihank, which paid that
sum (o the WTS the following dav.™).

"% See Exhibit CWE-D12 First Expert Report; Exhibit CWE-032, Second Expert Report of [
24 September 2014 ond Expert Repori™).

1% Exhibit C-529, “Tax Raids Rattle Overseas Funds,” The Chosun Hbo, 14 Apreil 2005 (“The National Tax Service

has raided the Korean offices of several overseas mvestment funds including tax haven-based Lone Star as part of a
comprehensive tax-probe.™)
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Group,”™ the Govermment of Singapore Investment Corp. (which was Lone Star’s

counterparty in the Star Tower sale);*®' Citigroup;* and Newbridge Capital LLC.5*
440. Ten days after the raid, the Korean media reported the justification offered by the NTS:

The imflow of foreign capital after the finencial crisis is soid fo have
brought many positive effecis fo our economy,

By acquiring insolvent financial institwlions and companies, the foreign
capital contributed significamily to the speedy restructuring of financial
institutions and companies, and by increasing the inflow of foreign capital
into the local stock markel, it helped to strengthen the base of our frail
stock markel ax well ax prevent the stagnalion of the siock markef,

L B
More than amything, the Korean peaple have doubt on the foreign funds,

which enfoved large profits through such aciivities but did not pay a penny
of tax by using tax havens.

it is the rightful duty of the NTS to inspect, hased on the international
Feaxciiion stardards, e foreren funds as well ax the local componies on
whether they are conducting mormal ov irregular iranvactions, ™

441. One national commentator noted at the time, “[t/he blitzkrieg style of tax probes is also
somcwhat inevitable to prevent the destruction of documents. And tax audits on Korcan

firms are done in similar fashion and for the same reasons, ™

442, Regarding evidence obtained during this warrantless raid, Professor [ states that
“[i]n a eriminal case, any evidence gathered by an illegal procedure is not admissible as a

0 Exhibit C-080, “Scoul tax inquiry on foreign funds,” The New York Thmes, 15 April 2005; Exhibit C-081, “NTS
reveals that it sought prior consent before commencing the tax audil of foreign funds,” Korea Economic Daily,
15 April 2005,

*! Exhibit C-080, “Seoul tax inguiry on foreign funds,” The New York Times, 15 April 2005; Exhibit C-645, "Foreign
Fund Probe Hits Stock Market" The Koreg Times, 16 April 2005

#2 Exhibit C-080, “Seoul tax inguiry on foreign funds,” The New Fork Threes, 15 April 2005

"' Exhibit C-888, “Tax office probes foreign investors,” The Korea Herald, 16 April 2005; Exhibit C-552,
“Investment climate for foreigners showing signs of a coming storm,” Korea Joawgdng Dailie, 17 April 2005,

¥ Exhibit C-083, “On its homepage, NTS emphasizes the necessity of “tax audit into foreign funds,™ MWoney Today,
22 Apnl 2005, See alse Exhibit C-551, “Tay agency says ouicry drove peobe " Korea JooagAdmg Daily, 15 April 2005,
*% Exhibil C-087, “Foreign Funds® Frowns,” The Korea Times, 25 April 2005 [emphasis added). An article from
January 2008 shows that tax audits are unusually common in Borea; see Exhibit C=609, “The Tax Service Has Become
a Weapon of the Powerful,” The Chosan fifa, 7 January 2008 (*[H]onest businesses say they have a hard time becausc
tax authoritics won't stop probing them until a minor discrepancy s discovered.”), The amicle does not distinguish
between forgign and domestic businesses.
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fruit of a poisonous tree.”*™ However, the evidence at issue here was before the Korean
courts. Indeed, Lone Star went to Korea's Supreme Court in both 2012 and in 2016. The
alleged illegality was or ought to have been squarely before the Korean courts. Exclusion
of evidence was not raised as an issue in the Star Tower cases. In 2012, Lone Star Fund
was successful in having its assessment on a “personal tax™ basis set aside as a matter of

54T

tax law.**" The NTS reassessed Lone Star on a “corporate” tax basis.**® Lone Star litigated

the reassessment, eventually losing its Supreme Court appeal on 15 December 2016.%5%

443,  According to news articles submitted by the Claimants, invasive tax audits appear o be

" There was no

somcthing that domestic and foreign businesses both face in Korea.
discrimination against foreign investors. The Claimants have not alleged that there has
been a denial of justice in the resulting tax litigation. In the Tribunal’s view, Lone Star has
not e¢stablished that the April 2005 tax raid nor use of the evidence thereby obtained

violated the 2011 BIT or the Tax Treaty.

(2)  Star Tower Building: Lone Star’s 2004 Sale and Capital Gains

444.  In 2001, Claimant Star Holdings SCA invested KRW 100 billion (approximately USD 80
million} in Star Tower Corporation, a Koerean company thal owned a large office building
in the business district of Seoul.*™' In December 2004, Star Holdings sold its shares in Star
Tower Corporation to affiliates of the Government of Singapore Investment Corporation

4 Exhibit CWE-012, First Expert Report, para. |38, referring to Exhibit CA-116, Supreme Court of Korea,
Case No, 20090011401, Judgment, 24 December 2009,

*? Exhibit C-288, Supreme Court of Korca, Case No. 20100u5950, Judgment, 27 January 2012 (concerning Lone
Star Fund 11 {U.5.), L.P); Exhibit C-289, Supreme Court of Korea, Case No. 20100x19393, Judgment, 27 January
2002 (concerning Lore Star Fund [11 {Bermuda). L),

% Exhibit C-358, Tax {Re-)Assessment Notice to Lone Star Fund 11 (U.5.), L.P. Conceming the Star Tower Sale,
12 February 2012, Exhibii C-359, Tax (Re-}jAssessment Notice fo Lone Star Fund 11T (Bermuda), L.P. Concerning
the Star Tower Sale, 13 February 2012; Exhibit C-360, Tax (Re-)Assessment Motice to Lone Star Fund TV (115},
L.F. Concerning the 2004-2007 Tax Audit, 13 February 2012,

" Exhibit R-889, Supreme Court of Korea, Case No. 2015042611, Judgment, 15 December 2016.

M Exhibit C-087, “Foreign Funds® Frowns,” The Kovea Times, 25 April 2005; Exhibit C-609, “The Tax Service Has
Become a Weapon of the Powerful " The Chosion lba, 7 January 2008,

! Exhibit WEM?H First Witness Statement, para. 7; Exhibit C-212/ RA-270, Administrative Court
Judgment, February 2009, p. 13,
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for KRW 351 billion, carning what Claimants describe as “significant capital gains™ on the

Sa:lcli‘.ll

The sale was affected not by a conveyance of title but through a sale of shares in the
building"s ownership. The Lone Star vendor did not report capital gains from the sale on
the basis that Star Holdings was a Belgian resident. Lone Star cited Article 13 of the Korea-
Belgium Tax Treaty as the basis for not reporting capital gains from the sale.

The NTS assessed tax on the entirety of the gains from the sale of Star Tower. The
Claimants state that in making the assessment on 15 December 2005, the NTS wrongly
characterised Star Holdings as nothing more than a “conduit company™ not entitled to the
full tax exemption for capital gains under Article 13 of the Korea-Belgium Tax Treaty.’™
In effect, Lone Star complains that the NTS applied the tax treaties relevant to the upper-

tier entities to avoid giving Lone Star any treaty benefits on the sale of Star Tower.

The NTS identified the U.S. and Bermudan investment entities as the purported “correct™
taxpayers for this income. Because Korea does not have a tax treaty with Bermuda, the
NTS taxed the investment proceeds attributable to the Bermudan investment entities at the
full non-treaty rate. As to the proceeds attributable to the U8, capital-pooling partnership,
the Korea-U.8. Tax Treaty is identical to the Korea-Belgium Tax Treaty in terms of its
treatment of capital gains from the sale of shares. However, the evidence is that the United
States and Korea had reached an agreement, not reflected in the text of the Treaty itself,
which allowed the NTS to tax the capital gains in question, "

The Seoul Administrative Court traced the origin of Lone Star’s tax plan to a memorandum

from Lone Star’s corporate counsel, !'n.-'lr.- to Messrs-_ ami-

1 Memorial, para. 374; Exhibit C-2121 / RA-270, Administrative Court Judgment, February 2009, p, 2.,

M Memorial, para. 375.

"™ Memorial para. 375 and n, 737 (“This purported ‘agreement’ pertained 1o so-called Korean ‘real estate holding
companies,’™ which are Korean companies “whose assets are compriscd primarily of real property.” However, as
explained in Professor [l First Expert Repon, “there was no such agreement and, ahsent a modification to
the Korea-11.5. Tax Treaty, taxation by the NTS of a U5, resident on such gain was prohibited.” Professor
explains in more detail the historical context of the NTS's determination that “Korea could 1ax capital gains cam
on shares in companics that qualify as real estate holding companies (or “real-estate rich companies® in the Korean) in
his expert apinion;” see Exhibit CWE-012, [ First Expent Repon, paras. 120-128,
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advising on tax efficient real estate investments in Korea."” His tax-driven advice was
substantially implemented in respect of the Star Tower office building investment.*™ The
Korean courts concluded that Lone Star had created the corporate structure to avoid paying
taxes. In their view, Star Holdings SCA was established solely for the purpose of obtaining

tax exemptions under the Korea-Belgium Tax Treaty. "

449.  Star Holdings SCA was a “conduil™ company without any purpose other than tax
avoidance. Lone Star Fund I11 had paid for all the transactions in Star Holdings SCA’s
name. The officers of Star Holdings SCA and its upper level holding companies were all
related to Lone Star and appointed by Lone Star. Thus, it was appropriate to employ the

7% Exhibit R-199, Memorandum from [ v I =~ I 26 Scptember 2000,

"1 The transaction incloded:

& |4 June 2001 — Star Holdings 5A was incorporated in Belgium (Exhibit R-589, Supreme Courl of Korea,
Case No, 20150u2611, Judgment, 15 December 2016, p. 4);

15 June 2001 — Star Holdings SA purchases C&J Trading Company (a Korcan company), renaming it Star
Tower Corp. (Exhibit R-187, Lone Star Fund 111 Inferoffice Funding Memoerandum, | June 2001, p. 1)

# |8 Jume 2001 — Lome Star Fund BT (L5 L.P. executes an Agreement of Purchase and Sale with Hyundai
Development Company (Exhibit R=194, Purchase and Sale Agreement Between Hyundai Development
Company and Lone Star Fund 11 (LS, LP., 18 Jone 2000 and

|8 June 201 - Lone Star Fund I11 (U5} L.P. executes an assignment and assumption agreement with Star

Tewer Corp. (Korea), assigning rights and obligations to Star Tower Corp. (Exhibit R-206, Assignment and

Assumplion Agreement Between Star Tower Corporation and Lone Star Fund I {ULS.), L.P,, 18 June 20401},

Further details about these transactions arc found in a confemporancous intraoffice memo, which provides wiring

instructions for the purchase money; tée Exhibil R-195, Lone Star Fund 1T Interaffice Funding Memorandum,
1% June 2001 {regarding a funding reguest for the first instalment of the Star Tower boilding).

¥ Bee, e, Exhibit C-212 / RA-270, Administrative Court Judgment, February 2009, p. 17 (“As a result of such
rescarch and analysis, Lone Star Fund 111 established SH [Star Holdings SCA] solely for the purpose of oblaining
from the Korean government a tax exemption on capital gains from transfer by a Belgian company of shares in Korea
pursuant to the Korea-Belgium Tax Treaty and purchased STC [Star Tower Corporation] and the Star Tower Building
through SH.™);, Exhibit C-219, Seoul High Court, Case Mo, 2009Vu8016, Judgment, 12 February 2010, p. 17 (“As a
result of such research and analysis, Lone Star Fund I11 established 8H [Star Holdings SCA] in Belgium for the
parposs of oblainimg from the Korean govermmenti a tax exemption on capital gains on the transfer by a Belgian
company of Korean shares pursuani (o the Korga-Belgium Tax Treaty and purchased STC [Star Tower Corporation|
and the Star Tower Building through 5H.™}. This decision was reversed on other grounds; see Exhibit C-2ER, Supreme
Court of Korea, Case No. 2001005950, Judgment, 27 January 2012, For the reassessment litigation under the
Corporale ficome Tax Lew, see Exhibit R-589, Supreme Court of Korea, Case Mo, 200502611, Judgment,
15 December 2006, p. B (°5H [Star Holdings SCA| should be considered a mere conduit company for the sele purpose
of avpiding capital gains tax in Korea ..."),
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Substance Over Form doctrine and deny the capital gains exemption under Article 13 of
the Korea-Belgium Tax Treaty. "™

Lone Star took the position that even if Substance Over Form applied, “substance™ must
mean “legal substance.™ Transactions between the parties cannot be restructured by the
NTS contrary to the legal form, unless specifically authonised (which 1t was not). Star
Holdings SCA was incorporated for investment efficiency and business objectives and not
simply for the purpose of avoiding taxes. Star Holdings SCA was “the effective alienator
of the Shares and the Substantive owner of the capital gains from the sale thereof,”¥™

The Korean courts held that application of Substance Over Form did not reconstitute the
legal relationships but only the tax consequences. However, the NTS was wrong to assess

™ There were parallel proceedings in the Seoul Administrative Court involving Lone Star Fund 111 (ULS.), L.
{Exhibit C-212 / RA-270, Administrative Court Judgment, February 2000) and Lone Star Fund 111 {Bermuda), L.P.
{Exhibit RA-Z72 (also filed as Exhibit R-374), Seoul Administrative Court, Case Mo, 2007 CGukap3 7520, Judgment,
|6 February 20097, In both cases, the Seoul Administrative Court analysed the minwliae of ransactions dating back
to 1995, Some of the key findings of fact arc as follows;

[nteroffice memos dated 26 November 2002 and [T January 2002 discuss Star Holdings® stafus as an SA.
The Court highlighted the following statement, “it is possible (o avoid capital gains tax if the corparate
structure of SH [Star Holdings] ks changed to an SCA fram an 5A while maintaining the Belgian company
in Belgium as it is” [emphasis added] (Exhibit C-212 7 RA-270, Administrative Court Judpment, Febosary
2009, p. 15, referring to Exhibit R-200, Handwritten memorandam and warious email correspondence,
I'T January 2004).

The Court highlighted an internal email of 16 July 2004 from Mr.* 1o Mr.

{Exhibit C-212 / RA-270, Administrative Courl Judgment, February . P 15), The ongina enf
states in English: “By the way, it 5 my personal opinion that we will sell the building north of 200 billion
won and probably closer to 940 billion wan, The key will be to force the buyer to buy the shares of Star
Tower Corp s0 that we don't have significant tax leakage” [emphasis added] (Exhibit RA-193, Emails
Between and [ 17 tuty 2004 (regarding Dallas Line-Star Tower),

Star Tower Corp. did not perform any other business activities nor did Siar Holdings SCA other than
transferring Star Tower Corp. shires,

Star Holdings only had a single employves in 20003
O 29 December 2004, one day after the sale of the Star Tower Building closed, Siar Holdings SCA's Board
of Directors met and agreed to liquidate the company. Star Holdings SCA was liquidated on 31 March 2005,

The Court also noted “there 15 no specific material supporting that SH [Star Holdings 5CA] and its upper-
lewel holding companies conducled substantive business activities in their resident country other than their
investing in the Star Tower Building ..." ((Exhibit C-212 / RA-2T0, Adminisirative Court Judgmient,
February 2008, p. 17).

*7* Exhibit RA-273, Scoul High Court, Case No. 2009Vu8009, Judgment, 19 August 2010, p. 10 {concerning Lone
Star Fund 11T (Bermusda), L.F.).
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the Limited Pannerships’ taxes based on levels of personal income tax rather than

corporate income tax. %

Following the Supreme Court's judgments of 27 January 2012, the NTS reassessed on the
basis of corporate rather than personal tax.**' Lone Star unsuccessfully litigated the NTS's
reassessments. In December 2016, the Supreme Court rejected Lone Star’s argument with
respect to the applicability of the Korea-11.5. Tax Treaty and vanous constitutional
arpuments.*™ The Supreme Court upheld the determination of the lower court that the
Belgian “conduit™ corporation was not entitled to the benefit of the Korea-Belgium Tax

Treaty. ™

M Exhibit C-288, Supreme Court of Korea, Case No. 2000065950, Judgment, 27 January 20012; Exhibit C-189,
Supreme Court of Korea, Case Mo, 200100419393, Judgment, 27 January 200 2.

! Exhibit C-358, Tax (Re-)Assessment Motice to Lone Star Fund 111 (U.5.), L.P. Concerning the Star Tower Sale,
13, February 20012; Exhibit C-359, Tax (Re-)Aszsessment Motice to Lone Siar Fund 1T {Bermuda), L.P. Conceming
the Star Tower Sale, 13 February 2002, Exhibit C-360, Tax {He-)Assessment Notice to Lone Star Fund 1V (LS.},
L.P. Concerning the 20042007 Tax Audit, 13 Febroary 2012

2 Exhibit R-538%, Supreme Court of Korea, Case No, 201506261 1, Judgment, 15 December 2006, pp. 10-14,

3 Exhibit R-589, Supreme Court of Korea, Case No. 20150u2611, Judgment, 15 December 2016, In part, the
Supreme Court ruled as follows (pp. B-9):

Becauwre the substance over from [sic] principle con serve ar o standard i
interpreting and applying a provision of a tax treaty, the lower cour! asswmed thar
the principle alio applies in inferprefing the Conventlon befween the Republic
of Korex and the Kingdom of Relgium for the Aveidance of Donble Taxalion
and the Prevention of Fiscal Evasion with Respect fo Taxes on Income (the
“"Korea-Belgium Tax Treaty™). Next, the lower court found that considering the
Jollowing painis av g whole based on the facts ditcusied above, SH [Star
Holdings SCA| should be considered a mere conduiil company for the sole
piirpase of aveiding capital pains tax in Korea by recerving the application of
the Korea-Belption Tox Treary, rather than for the efficlonl managestent and
operation of the fund’s irvestment capital ard invesiment assets: (1) Belgivm
corporalion SH and (e weper-level bolding companies were all corporations Lose
Srar Fund controlled and wsed for the purpore of forming an optimal investmens
contral sirichire desipred o avold fax in Korea, cannal be considered as having
any husiness purpose or aclivity other than serving as the formal imeestment
holding companies for Lone Star Fund [, and had no independent econamic
prafiis in relation fo the prrchase and iransfer of the Shares, (i in substance, alf
the fumds for the perchase and capital inoreare of STC [Star Tower Corporation]
and the purchase af the Star Tower Bulldieg were paid by Loae Star Eund 1, and
all the provessey including the purchase of fre Shares, purchase of the Star
Tower Building, and the subseguent tranifer of the Shares were in fact led by
afficers af Lone Star Fund I or officers of the assef management company in
Korea which was under the control and managgement by Loae Star Furd B and
SH was mevely the principal entity in_form only, and (i) atter the transfer of the
Shares, all the sales proceeds including the fnvestment ncome therefrom were
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(3) Tax Arising from Lone Star's 2007 Sale of Shares in KEB, Kukdong and Star Lease
and Receipt of Related Dividends from 2004-2007

453.  In 2002 and 2003, five of the Claimants purchased shares of stock in KEB, Kukdong, and
Star Lease.*™  Similarly to Star Holdings, these Claimants were primarily funded and
indirectly owned by several capital-pooling entities based in the United States and
Bermuda ™ Between 2004 and 2007, these Korean companies paid dividends to their
respective shareholders and withheld tax at the 15% preferential rate specified under the
Korea-Belgium Tax Treaty.*® The NTS did not guestion withholding tax at this rate as it
was reported. However, following a 2008 audit, the NTS concluded that the appropriate
tax treatment was not (o apply withholding tax to a non-resident Belgian company but to
apply the full Korean domestic rate on the basis that the taxpayers maintained a Permanent
Establishment (“PE™) in Korea and that the capital gains and dividends were business
profits attributable to that PE.*

454. The NTS had already collected 11% of the purchase price of the KEB shares from Credit
Suisse, who served as the broker for that sale and thus was, under Korean tax law, the
withholding tax agent with respect to the sale. The NTS applied this withholding tax

liguidated by Long Star Fund W and disteibwred to the individual imvestors of

Lawe Star Fund I in a short period of time.  Thas, the lower court’ determined

it becanye SH cannol be considered @ substantive alienator aof the Shares or

a substantive owner of capifal painy therefrom, SH cannol be exempred from

taxation in Korea ander Article 13 of the Kovea-Belgium Tax Treaty, [emphasis

added]
1 LSF-KEB Holdings SCA purchased shares in KER, LSF-S5LF Holdings SCA and HL Holdings SCA purchased
Star Lease, and Kukdong Holdings [ 3CA and Kukdong Holdings [1 SCA purchased Kukdong,

5 Lone Star Fund 1V (U.5.), L.P. invested in all three investments, as did Bermudan co-investment entities for
employees. Lone Star Fund IV (Bermuda), L.P. invested in Kukdong and Star Lease. Six Bermudan special purposs
partnerships (L.SF IVB Korea [ L.P., L5F IVB Korea 11 LP., KEB Investors, L.P., KEB Investors 11, L.P., KER
Inveators I P, and KEB Iivestors [V, L) invested in KEB and had both 1.5, and non-1015, investors as limiled
partners.

*® KEB paid dividends in 2007, Kukdong paid dividends in 2004, 2005, and 2006, Star Lease paid dividends in
2004,

7 Exhibit CW n-uu.m]rh-st Expert Report, paras, 171, 212-215. As Professor[JJJ] explains, the NTS angued
that 21% of the gains from the 2007 sales and 100%: of the dividends from 2004—2007 were atiributable 1o a Permanent
Establishment based on allegations conceming the activities of certain LSAK and HAK (iwo Lone Star-affiliated
service providers) officers. The 21% ratio was calculated using the number of days that those officers were in Korea
a5 directors of LSAK and HAK owver the total number of days of the investmen; see ﬂfﬁm Experi Report,
paras. 171, [Te-181. Mot onky did the WTS completely reverse it pogition with respect (o > sabe in 2004 (where
i found no Permanent Establishmient), the NTS assessed additional Permanent Establishment-based tax {on top of that
already withheld and remined) on the dividends, some of which were paid in 2004, in the very same year a3 the Star
Tower Corporation sale.
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against the tax liability it found based wpon its later Permanent Establishment
determination, but declined to refund the withholding tax.™ Thus, according to the
Claimants, the NTS simultancously pursued two mutually exclusive taxes on the same

income — withholding tax based on the lack of a PE and direct taxation based on the

presence of one. ™

455. The Secoul Administrative Court accepted Lone Star’s argument that the NTS had not
proven that Permanent Establishments in Korea existed for the purposes of taxation. ™ The
NTS's assessments against the Lone Star entities were cancelled,™ and costs were

awarded against the NTS.

456. The NTS appealed this loss to the Seoul High Court.™ The Seoul High Court dismissed
the appeal.”™ The Court awarded costs against the NTS.

457.  On further appeal to the Korean Supreme Court, the NTS raised three grounds of appeal,
all of which were rejected. and the Seoul Administrative Court’s initial decision to cancel

5% Exhibit C-027, Seoul Administrative Court, Case No. 2010Guhap38684, Judgment, 17 September 2013, p. 3.
% Memorial, para. 384,

% Exhibit C-297 / RA-231, Administrative Court Judgment, February 2013, pp. 19-20. To prove that the Lone Star
entitica had a Korean PE, the TS had to prove:

fif an employee of the foreign corporafion or person Feceiving instrction from

the foreign corporation should carry on not préparatory or aoiliory activities bul

“erzeviial and impartard business aciivifies, © [l throsegh a "ficed place of

hatiness ™ i Korew such ar o building, focility, or equipment, [iii] which the

Jareign corporation has “the right fo wse or dispoge ol © The character and scale

of the business activity along with the importance and role of the business aclivity

in the entire business acttvity srst all be considered fn deciding whether a

buriness activity 5 an “esremfiol and importanl busimess aclivity ” [cilations

armitted]
! The NTS seems to have argued that a Permanent Establishment should have been found becaise Messrs.

mdﬂ had worked in various capacities for Lone Siar enfitics. Thus, the NTS seems 1o

ave premised its argument on an agency theory. This is examined in more detail in the Korean Supreme Court’s
final decision on this matier; see Exhibit R-592, Supreme Court of Korea, Caze Nos, 20014003044 and 2014003051
{Consolidated), Judgment, 12 October 2017, pp. 10=11.
¥ Exhibit C-686, Seou] High Cour, Case Nos. 2013NuBT92 and 2013 Nu8808, Judgment, 10 January 2014, T is
also worth noting that Lone Star did not file 8 cross-appeal on the Seou]l Administrative Court's finding that the
Substance Owver Form dociring could be used 10 avoid looking al the Korea-Belgium Tax Treaty.
¥ The Court’s opinion is barely two-and-a-half pages and concludes; “Given the foregoing, the decision by the first-
level court is justified and the Defendunt’s appeal is groundless, The Defendant’s appeal is hereby dismissed, [and]
the 1¥ paragraph of the text of judgement in the decizion by the first-level court is corrected, Therefore, we rule as
stated in the text of this judgement” (Exhibit C-686, Scoul High Court, Case Mos. 2003858792 and 201 3INuES08,
Judgment, 10 January 2014, pp. 34},
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the tax assessments was affirmed. " The Court awarded costs against the NTS. Based on

the most recent submissions of counsel, Lone Star entities have received a tax refund of
KRW 29.256,863,290, The Claimants maintain that they are entitled to a refund of the full
KRW 176 billion.* The issue is still pending.

(4)  The March 2013 Assessment of Tax Arising from 2008-2011 KEB Dividends

458. Between 2008 and 2011, Citibank Korea (“CKI™), acted as custodian of the LSF-KEB
shares in KEB, withheld and paid tax on the KEB dividends at the preferential rate provided
in the Korea-Belgium Tax Treaty based on LSF-KEBR’s status as a bona fide Belgian
resident.

459, In March 2013, however, the NTS imposed withholding taxes and penalties on CKI for
failing to withhold tax at the higher general domestic rates.®™ The NTS made its
determination following a periodic audit of KEB that began in May 2012.%" During that
2012 audit, the NTS relied on findings of fact that Korea's Tax Tribunal had made in July
2010 regarding LSF-KEB Holdings SCA,*®

** Exhibit R-592, Supreme Count of Korea, Case Nos. 2014053044 and 2014063051 (Consolidated), Judgment,
12 October 2017,

4 Letter from Counsel for the Claimants to the Tribunal, 12 January 2018, p. 3 states:

Subsequent to the PE Judgement, the nationel and local tax authoritics in Korea
rofunded a portion of the 2002 PE Astessment amount, with intereid, fo Clalmanis”
upsiream affiliates Lone Star Fund IV US LP, Lone Star Fund IV Berouda LP,
and Hudea Partmers TV Kovea Lid The fofal amouwnd refunded  waz
KRW 20 256 863,28 Claimanis obfect fo the partial nature of the refund and
trtend 1o make o separare submission fo the Tribunal an that subject, o which the
Respondent will respond
Since sending that update in January 2018, the Parties have yet to provide a further update. Although alluded 10
il the hearing of 14-15 October 2020, counsel did not provide specifics as to refund's status, either procedurally
or monetarily.; see TD22, 18:4-19:4; TD23, 375:7-18, 397:4-12,433:9-434.5,
¥4 Exhibit CWE-012, First Expert Report, pare. 279. The non-treaty tax rate on dividends was 27.5% in
2008 and 22% for 20092011, These tax rates are inclusive of local income tax rates.
7 I.N. Kim Witness Statement, para. 3 (“1 participated in a periodic tax investigation of KEB which began on May 12,
2012, The NTS conducts periodic tax investigations on a routing basis with respect to all corporate businesses with
revenue exceeding a certain threshold set by Corporate Tax Regulations, The KEB investigation covered the period
from 2007 ta 2011.").
¥ LN, Kim Witness Statement, para. 6 (“Accordingly, our [NTS's] conclusion in 2012 was that LSF-KEB remained

a conduit company for the 2008-2011 period during which the dividend payments were made [by Citibank to LSF-
KEB Holdings SCA].").



460,

461.

- 168 -

The Korecan Tax Tribunal had already issued a decision on 21 July 2010 rejecting the
submissions of LSF-KEB Holdings SCA that it was a Belgian corporation with its principal
place of business in Belgium.*® Citing a case against Newbridge as precedent, among
other authonities, the Tax Tribunal again held that LSF-KEB Holdings SCA was a conduit
company established for the purpose of tax avoidance, and, as a conduil company, it was
not entitled to the benefits of the Korea-Belgium Tax Treaty. The Tax Tribunal noted that
LSF-KEB Holdings SCA had failed to submit evidence on key issues."™ LSF-KEB
Holdings SCA’s case was dismissed as “meritless.™ There is no evidence before this
Tribunal that LSF-KEB Holdings SCA appealed this July 2010 decision. The NTS used
these findings of fact when it began its May 2012 audit of Citibank.

The Citibank case ultimately went to Korea’s Supreme Court in 2017.°2 The Korean
Supreme Court observed that the lower court’s conclusion to apply the general domestic

4 Exhibit R-176, Tax Tribunal Judgment, July 2010,
% Exhibit R-176, Tax Tribunal Judgment, July 2010; specifically, on pp. 9=110, the Tax Tribunal concluded:

In addition, ax for the condull company, it is ot thal the resident siafus under the
Karea-Belgium Tax Treaty is denfed in iis endivety. Rather, the conduil company
it to he dented the bengfits wnder the Korea-Belgiium Tax Treaty, where i i3 found
o have been extablizhed for the purpose of fax evasion (Ciekshim 2007 feond 733
dated 24 February 200%; hereinafter the same). In the present case, Clainant
Irs failed to swbmil documents evidencing that Claimant has carried ouf
irvesimend eciivities as KER shareholder or that the offfce located fn Belgium
s conducted business. Furrhermore, under the circwmstances, it & dificul to
recognize that Claimant has held actual control, such as the right o dispose of
KER shares for the Share Transfer Price. Az such, Claimans is regarded as a
conduit comparny extablished for the purpose of fax exemplion i respeet of
averseas imcome. Accordingly, i s difficult o find thar Claimant is a resident of
Belgivm under the Korea-Belgium Tax Treaty, [emphasiz added]

®1 Exhibit R-176, Tax Tribunal Judgment, July 2000, p. 10 (“We find that the Claim made by Claimant in the Appeal
to the Tax Tribunal in the present case is meritless.”).

I Exhibit R-591, Suprerne Court of Korea, Case No, 201 7050253, Judgment, 28 December 2017 (“Supreme
Courl Judgmeni, December 2007") The lower court based this conclusion on five findings of fact (vee pp. 5-6)

1. Acthe time of the share acquisition, Belgium was known as a jurisdiction used for
its tax exemiptions, specifically the non-taxation of capital gaimns under the Korea-
Belgium Tax Treaty. The DECD listed Belgium on a “Gray List" of countries
which promised compliance with intemnational tax standards.

2. Lone Star Fund IV incorporated the Belgian SCA days before the share purchase
agrecment to oblain the Korea-Belgium Tax Treaty capital pains exemption.

3. Although the SCA was named party in the share purchase agreement and
subsequent share sale agreement, these contracts were based on Lone Star Fund
V's control with investment funds coming from the “Upper-Level Invesiors,”
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rate was based on several findings of fact, including “[t]he SCA has no employee[s] and
has spent [nothing on| wages, rents and payments for supplies ... Ninety nine percent
of its assets 15 comprised of the Shares with the remaining 1% being accounts payable and
cash related to the invested companies, and it shared 115 address with the other Belgian
entities of Lone Star Fund [sic].”® The Korean Supreme Court found no error in the
findings of the lower court and proceeded to apply the Substance Over Form doctrine found
in Article 14(1) of the FANT.

462.  According to the Supreme Court, it was “difficult to accept the argument that the Plaintiff
[Citibank] could not have known that the SCA was not the substantive owner of the
Dividend Income, despite having faithfully investigated the substantive owner in the

process of paying the Dividend Income.™**

463. The Claimants rely on the Additional Facility award in Cargill v. Mexico which dealt with
the taxation of high fructose corn syrup (“HFCS™). In that case, all of Mexico’s HFCS
producers were US.-owned companics, while cane sugar was produced by Mexican-
owned companies and by Mexican government-owned sugar mills, Mexico introduced a
400% tax on HFCS.* The Cargill tribunal found that Mexico’s actions were “expressly
intended to injure” U.S.-owned HFCS producers and suppliers and remove the claimant

ie, officers from Lone Star Fund IV who controlled the SCA, namely,
veses. D I N - I
4. The SCA has no employees and spent nothing on wapges, rents, or paymenis
for supplies. Ninety nine percenl of ils assets are shares in KEB while the
remaining 1% are accounts payvable and eash related to invested com panies.
lis address in Belgium is the same as other Lone Star Fund entities.
5. The Upper-Level Investors use the SCA only to optimize their investment
structure, The SCA had no other business objectives or activities other than
as & holding company for Lone Star Fund V. The SCA was “merely a
medium™ for the Upper-Level Invesiors 10 receive dividend income., The SCA
was nob the substantial owner of the dividend income, [emphasis added]
=1 Exhibit R=591, Supreme Court Judgment, December 2017, pp. 5=6 [emphasis added).
“! Exhibit R-591, Supreme Court Judgment, December 2017, p. 10,
“* Memorial, para. 534, citing Exhibit CA-257, Cargill, fmcorporated v. United Mexican States, 1CSID Case
No. ARB{AFY052, Award, 18 Seplember 2000 (“Cargilf v. Mexica™), paras. 103-107,
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(3)
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from the Mexican market.*® Mexico’s “intentionally targeted”® actions “all but

annihilated a series of investments,”®%

The Respondent contends that application of the “general Korean domestic tax rate” to the
funds held by Citibank did not intentionally target the Claimants, nor was the application
of the general domestic rate “intended to injure” the Claimants. Although profits may have
been less then hoped for, the investment was not “all but annihilated.™

As with the other tax claims, the issues were fully hitigated by Lone Star in the Korean
courts. In the absence of any claim to denial of justice, the Claimants have not established
any breach of the 2011 BIT on this branch of their case.

Tax on the 2012 Sale of the Remaining Shares in KER

On 18 January 2012, Hana received a letter titled “Notice of the obligation to withhold tax
on gains from the alienation of shares by a foreign corporation” from the NTS's Seoul
Regional Tax Office. The NTS warned that Hana should withhold capital gains tax from
the sale price of the KEB shares before payment of the balance to LSF-KEB, as in the
NTS's view, neither the Korea-Belgium Tax Treaty nor any other tax treaty was
applicable.*®

Hana did so. LSF-KEB concluded that it would have to accept (temporarily) the NTS's
holdback requirements. In the circumstances, LSF-KEB agreed that Hana would hold back

over KRW 4310 billion from the amount payable at closing and pay such amount to the
NTS, leaving LSF-KEB to pursue a refund after the sale."'" Hana paid the withholding

=% Exhibit CA-257, Cargill v. Mexico, para, 299,

*T Exhibil CA-257, Cargill v. Mexico, para. 303

% Exhibit CA-257, Cargill v. Mexico, para. 300,

“* Exhibit C-361, Letter from SRTO to Hana, 18 January 2012,
9 Exhibit C-151, Letter from LSF-KEB to Hanma, pp. 2-3,
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taxes 1o the tax authorities on § March 2012,*" and LSF-KEB sought a refund in the
Korean courts, !

In a decision dated 11 July 2017, the Supreme Court of Korea dismissed the appeal of LSF-

KEB on the now familiar grounds of Substance Over Form.

In the absence of any claim of denial of justice, the Claimants have not established any
violation of the 2011 BIT in respect of the post-27 March 2011 tax treatment of their
investments. Their various arguments based on Substance Over Form were properly
analvsed by the Korean courts 1o whom the Claimants had remitted the questions and the
Claimants" objections were rejected for reasons with which the Tribunal agrees. In other
words, in the Tribunal's view, the tax treatment violated neither national nor international
standards and as such there is no wrongful act capable of supporting the Claimants’
arguments on expropriation,®* Full Protection and Security, the Umbrella Clause, or the
provision for Free Transfers. The Respondent acted well within the legal boundaries of
internationally-accepted tax policy.

The Claimants have not established that they are victims of arbitrary or discriminatory tax
treatment, The essential argument of the Claimants is that Korea did not apply Substance
Over Form in the analogous cases of Newbridge and Carlyle, which were also accused of
adopting an “Eat and Run” modis aperandi and that the only change of circumstance was
the rise of public anger over the “Eat and Run™ investors after Newbridge and Carlyle had
made their exit. The NTS raided both Carlyle and Newhnidge along with Lone Star and
others in mid-April 2005,

&1 Exhibit R-218, Receipt of Payment from Hana Financial Group Inc., 5 March 2012 (the withholdings were 1056
of the transaction, or KRW 391,560,779 680),

811 Exhibit C-743, Application for Redetermination of Tax Base ad Tax Amount of LSF-KER, 9 May 2012; Witness
Statement of Dong Hoon Kang, 19 March 2004 ("D.H., Kang Witness Statement™), para, 7,

#1 See Reply, paras. 1450 ef seq., in which the Claimants argue that the Respondent “expropriated Claimants® rights
ursder the Tax Treaty by means of confiscalory 1ax measures.” See also Rejoinder, paras. 1277 of seg. in which the
Respondent opposes the allegation that the NTS expropriated the Claimants® invesiment on the grounds that “Lone
Star did not possess any ‘rights” under the Tax Treaty™ and *[e]ven if Claimants had a proprictary right not to be taxed
under the Tax Treaty, Korea's non-application of Tax Treaty benefits did not substantially deprive Claimanis® of the
use and enjoyment of their investment.”
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1] Arbitrary Treatment

471.  Asnoted above, the application of Substance Over Form was not arbitrary. The “Substance
Over Form™ doctrine in a rational public policy and on the facts found by the Korean Courts
(and not persuasively challenged in this arbitration) the application was consistent with this
policy and the applicable law.

i Discriminatory Treatment

472. In terms of discrimination, however, the Claimants’ assert that neither Carlyle nor
WNewbridge paid tax on the proceeds of their bank investments. This assertion rests on

testimony in the Witness Statements of Messrs. - ﬂnw:!-""5 Meither witness
provides any factual evidence for these assertions.

473. The Claimants have not led sufficient evidence on the Carlyle situation to enable the
Tribunal to verify its tax treatment, but as to Newbridge, the known facts do not support
the Claimants' assertion. The record includes a Supreme Court decision dated 11 July
2013 which applies the Substance Over Form doctrine in respect of Newbridge's sale of
Korea First Bank.*'*

474, Newbridge structured its sale of Korea First Bank using a corporation based in Labuan,
Malaysia — KFB Newbridge Holdings (Private) Limited.*'” The Malaysian corporation was
100% owned by a holding company based in the Cayman Islands — KFB Newbridge
Cayman Holdings Co. In turn, that holding company was 100% owned by a Cayman

55 Exhibit CWE=007, First Witness Statement, para. 24, See aifso Memorial, para. 143 (“Moreower,
like Carlyle and Newbridge, no Korean fax was due on the gain Star Holdings realized on the sale, due to the
applicability of the Korea-Belgium Tax Treaty (this is discussed in detail later).™).

53 Exhibit CWE-D06, First Witness Statemnent, para. 20 (“Two private equity funds—The Carlyle Group
and Mewbridge Capital—had recently exited their investments in Korean banks with large profits and without paving
taxes on the sales, which had lefi the Korean public outraged and determined to prevent us from leaving in the same
way,”).

&% Exhibit RA-235, Supreme Court of Korea, Case No. 20100520966, Judgment, 11 July 2013,

7 Note: Korea blacklisted Labuan, Malaysia as a tax haven; se¢ Exhibit C-663, “Korea to tax Labuan-based foreign
investors,” Financiol Times, 29 June 2006 (“South Korea®s finance ministry on Thursday declared Labuan a tax haven,
allowing Seoul to apply domestic tax laws to capital gains on forgign investments made through the Malaysian izland,
despite the existence of double taxalion treatics. ™).
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Islands limited partnership — KFB Newhridge Investment LP. The limited partnership was
made up of 281 investors.

Using the Substance Over Form principle, the NTS found that the Malaysian corporation
and the Cayman Islands holding company existed only for the purpose of tax avoidance,
and should therefore be disregarded. The NTS levied both personal and corporate income
tax on the 281 investors in the Cayman Islands limited partnership.

Korea's lower courts upheld the NTS s application of the Substance Over Form rule. The
Korean Supreme Court, however, only partially agreed. Korea's highest court found that
the Substance Over Form principle applied to both the Malaysian corporation and the
Cayman Islands holding company, but noted the failure of the lower courts and the NTS to
consider the legitimacy of the Cayman Islands limited partnership, thereby missing the
crucial final step in the analysis.®'® The Supreme Court cited Lone Star's victory in the
January 2012 case about the Star Tower sale for the principle that limited partnerships are

Hl9

taxed as corporations and not as individuals.

In the Tribunal's view, the Claimants have not established arbitrary or discriminatory
treatment. It appears that Newbridge and Lone Star were similarly treated. Newbridge's
Cayman Islands limited partnership was found to be in the same tax position as LSF [l
(U.8.) and LSF 111 (Bermuda), which were the Lone Star entities that were ultimately

assessed at corporate rates.

In any event, it is not open to Lone Star to limit the relevant “comparator” group to itself
plus Newbridge (if the facts had warranted) and Carlyle (if the facts were known) any more
than it would be open to the Respondent to limit the “relevant comparator group™ to Lone

¥ Newbridge provided evidence showing that the limited partnership had outside directors and was an independent
profit-making organisation that had a distinctive business purpose. In contrast (o the other two conduit entitics, the
limited partnership had not been created solely for the purpose of fax avoidance, Conseguently, the WTS should have
taxed the limited partnership rather than the limited partnership's 281 investors.

1% Exhibilt RA-235, Supreme Court of Korea, Case No, 20100620966, 11 July 2013, pp. 3-4
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Star and LaSalle (and, it seems, the Newbridge Cayman [sland Limited Partnership), who
were taxed on the basis of Substance Over Form, 5%

=P Exhibits CA-639 [ RA-213, Supreme Court of Korea, Case No. 20000u1948, Judgment, 26 April 2002, The
LaSalle facts closely resemble Lone Star, LaSalle, like Lone Star, litigated the “Substance Owver Form™ assesement
through the courts with no success.

Lone Star LaSalle

Sirus of LPs L[5, Bermuda UK

Sitwr of SCAMS AL Belgium, Luxembouwrg Belgium, Luxembourg
Yeoksam-dong 737 Jeokscon-dong 66

Address of Seoul income property  Kangnam-gu, Seoual Jongno-gu, Seoul
Star Tower Building Jeokseon Hyundai Building

LaSalle Asia Recovery
Lone Star Fund 111 (L.8.), L.P. International T L.P. {UK)

o Lone Star Fund 171 (Bermuda), L.P. LaSalle Asio Recovery
Imternational 11 L.P. (LK)
Belgian / Luxembourg entities 14 June 2001 (Belg.) 10 December 2001 (Belg.)
established 14 February 2003 (Lux.) 22 January 2002 (Lux.)
Date of purchase 21 June 2001 T December 2040
Type of business strcture used in
Belgian / Luxembourg SA, later SCASS Ar L SCAMSArL
e C&] Trading Co, .
Korean securitization company Creiamid Stas Toiwer Com) LARF Morthgate
blished Jumne 2000 | February 2002
ﬂrndnfhnldigljtltmnfﬁﬂ Shiarsholding Shareholding
Alleged permanent establish of i
sharcholder Eelgiom Balgnn
Method of conveying tithe Sale of shares Sale of shares
Reco Kangnam Pre. Lid.  and
Reco KBD Pre. Lud. Prudential Assurance Company
Purchaser of shares (Government of Singapore Limited (UK)
Invesiment Corporation}

Closing date for sale of shares 28 December 2004 0 Seplember 2004
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479.  The first step in a discrimination analysis is to identify the group of individuals said to be
similarly situated but amongst whom some are alleged to have been differently treated to
their disadvantage. The Claimants invite comparison between themselves, Newbridge and
Carlyle but in light of the LaSalle and Newbridge decisions, the Claimants have not
established discriminatory tax treatment.® The tax treatment of Newbridge and Lasalle
confradicts the Claimants’ complaint about being singled out for discriminatory treatment.
Moreover, the Claimants have failed to establish a larger universe of taxpayers that would,
if it exists, support their contention of discrimination. What the analysis shows is that the
application of Substance Over Form is very fact dependent. The facts here reasonably

Dote of BCA liguidation 31 March 2005 —

Capital gains withheld {100 0,00

Tax T cited a5 basis for no 2

nupilu!ﬂs ilie Korea-Belgium Tax Treaty Korea-Belgium Tax Treaty
Article of Tax Treaty relied on Art 13(3) Art 13(3)

Substance Orver Form Yes Yies

“It is difficult to consider that the
Belgman companies in this case are
conducting substantial  business
aclivities in Belgium, Evidences
proffered to the Court neither shows
Belgian entities mere conduits for a  business  purpose of  the
the sole purpose of avoiding capital  established companics other than a
gitins tax avoidance purpose that utilizes
Article 13(3) of the Korea-Belgiom
Tax Treaty, nor an independent
economic benefit deriving from the
investment in real propertics of this

Korean Supreme Cournt
determination

““-1|‘
l‘me_nﬁeuul Adiministrative Court 16 Fel 2009 26 June 2009
verdict
7
Date of Korean Supreme Court 27 January 2012, 26 April 2012

rulings 15 Decermber 2006

%' Exhibit RA-235, Supreme Court of Korea, Case No. 2010020966, Judgment, 11 July 2013 {concerning
Newbridge) Exhibit CA-119 / RA-376, Supreme Court of Korea, Case No. 2010045179, Judgment, 26 April 2012
{concerming LaSalle).
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support the conclusion of the Korean courts that this was a proper case for its application.
[n the absence of a claim 1o denial of justice, the tax discrimination claim is rejected.

iii) Claim fo Full Protection and Security

The Claimants also rely on Article 2(2) of the 2011 BIT which provides that the Claimants”
investments in Korea “shall enjoy full and continuous protection and security in [Korean]
territory.™** This includes, the Claimants argue, a stable business environment, as well as
protection against commercial and legal harassment including improper tax harassment
that impairs the normal functioning of the investor's business.*™ However in the
Tribunal's view, the tax treatment of the KEB dividends and the withholding tax on the
sale to Hana and the tax on the sale to Hana of the KEB shares did not amount to harassment
but was a routine application of a tax system whose relevant provisions were quite

consistent with international standards including the OECD Guidelines.

vl Failure to Observe Obligations with Respect to the Claimanis ' Investmenis
{Umbrella Clause)

Article 10 of the 2011 BIT provides:

Each Confracting Party shall abserve any other writfen obligation that
may have entered into_force with regard to investmenis in its territary by
investors of the ather Contracting Party.""!

The purpose of such a clause, according to the Claimants, is to ensure compliance with the
terms of contracts and other commitments assumed by the host State under the umbrella of
the treaty’s protection, independently of whether a violation of the treaty’s other

substantive provisions has occurred.*™

The Claimants ground their “Umbrella Clause™ claim on the alleged failure of the
Respondent to comply with its obligations under the Korea-Belgium Tax Treaty, in

#2 Exhibit C-001, 2011 BIT, Ar. 2(2).

52 Memorial, paras, 607-609, ciling, inter alia, Exhibit CA-018, Compaiia de Agwas del Aconguija 5.4, and Vivendi
Ulniversal v. Argessing Republic, TCSID Case No. ARBAYTS, Award, 2 August 2007, para. 7.4.15; Exhibit CA-006,
Biwater Cawv. Tanzania, para, T30,

54 Exhibit C-001, 2001 BIT, Art 10(3).

&3 Memorial, para. 645; Exhibit CA-064, C. Schrever, “Travelling the BIT Route of Waiting Periods. Umbrella
Clauses and Forks in the Road” in 5 Joumnal of World Investment and Trade (2004}, p. 250,
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violation of Article 10(3) of the 2011 BIT.** Specifically, the Respondent is said to have
failed to observe its obligations (1) under Article 13 of the Tax Treaty not to impose taxes
on the Claimants® capital gains in Korea and (ii) under Article 10 of the Tax Treaty not to
impose taxes in excess of the specified treaty rates on the Claimants® dividends from their

Korean investments, 57

484. The Respondent argues that reliance on the Korea-Belgium Tax Treaty is contrary to the
ordinary meaning and purpose of Article 10(3) of the 2011 BIT and would represent an
unprecedented expansion of the Umbrella Clause.**® In its view, the Tax Treaty between
Korea and Belgium is a Stale to State instrument that does not constitute a “written
obligation™ owed to the Claimants, nor is it an obligation “with regard to invesimenis™ at

issue in the case.*

485. The Respondent says the words “Written Obligation™ in the Umbrella Clause of the 2011
BIT refer w a prnvate law obligation under a contractual or other personal wrillen
commitment to the Claimant. The intent of the Contracting Parties to the 2011 BIT,
according to the Respondent, was to limit the application of the Umbrella Clause®” not to
incorporate “violations of an entirely different kind of treaty, particularly a Double
Taxation treaty, "

&8 Memorial, pp. 312-317.

=7 Specifically, (a) the obligations are “written,” “in force,” and relate to an investment in its territory by Belgian
investors; (b) the relevant provisions of the Tax Treaty have remained textually unchanged for over 30 years and in
force since 1996; (c) the Respondent’s commitments in the Tax Treaty relate to an investment in its teeritory by Belgian
investors; (d) in Article 1002) of the Tax Treaty, the Respondent agreed 1o refrain from taxing dividends paid by
Korean companics to Belgian residents; and (e} finally, the overlapping object and purpose of the twis treaties further
reinforces the view that the Respondent undertook these obligations with respect to investments in its territory by
Belgian investors,

%% See Rejoinder, para. 1285

% Rejoinder, paras, 1286, 1288 and Reply, para. 924, According to the Respondent, none of the Claimants has
standing to assert claims under the Umbrella Clause for beeach of the Tax Treaty because they are either unprotecied

by the Tax Treaty or were nol harmed by the NTS measures that are alleged 1o have breached the Tax Treaty. As
acknowledged by the Claimants, Korea “did med tax Claimants_ .. and instead taxed the upper-level Lone Star entities.”
The Respondent says, “il 15 not remolely clear how Korea's decision maof to tax the Claimants possibly could give rise
to liability by Korea to the Claimants for a violation of the BIT s umbrella clause "

30 | K. Jeong Statement, paras. 46-47 (“MOFA, had no authority to expand or extend the scope of rights under tax-
related treatics, and understood that the BIT and a Double Taxation treaty regulated todally different content.™),

1 Rejoinder, para. 1300,
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The Tribunal's Ruling on the Umbrella Clause

The Tax Treaty has its own enforcement mechanisms and neither Party to the Treaty agreed
to bring enforcement within the scope of investor-State arbitration.

In any event, the Claimants thoroughly litigated their tax position in the Korean couris
under a process which even the Claimants’ own tax expert says provides fair and impartial
justice.** Thus the Tribunal concludes that even if the Claimants could bring their tax
claim within the Umbrella Clause, it would fail on the facts.

v (cher Complainis re; Tax Treatment

In the Tribunal’s view:
(a) the normal duty to pay taxes does not amounl to expropriation; and

(b)  the Claimants never had a right 1o patriate free of tax their dividends and the
proceeds of the sale of KEB shares.

In summary, the Tribunal rejects the Claimants® tax claims as lacking any persuasive
factual or legal foundation.

LONE STAR'S ALLEGATIONS OF MISCONDUCT AGAINST THE FSC

The Respondent acknowledges that “the relevant test is whether denial of approval was an

abuse of discretionary authority. "%

The Claimants allege that the FSC was motivated by an improper and irrelevant purpose.
namely 1o appease public opinion, and in pursuit of its own political interest:

SETDI S, I622:17-20.

1 Rejoinder, para. 623, referring 1o Sccond Expert Report n[_ and_ 16 January 2015
N

Second Expert Report”), para. 56,
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(a) the FSC disregarded adminmstrative time himits in refusing o address the Hana

application for approval;**

(b)  there was no justification for the “Wait and See” policy;

(c) the FSC improperly intervened in private contractual arrangements between LSF-
KEB and Hana to force Lone Star to accept a price reduction;

(d) the FSC improperly pressured KEB to refuse to pay the December 2011 dividend
to which LSF-KEB says it was entitled; and

(e}  the FSC did so for an improper purpose amounting to an abuse of power,

A. THE FSC PrESSURED HaNA TO ForcE LONE STAR TO ACCEPT A NET USD 433
MiLLion Price REDUCTION

492.  The Respondent argues that it was Hana, not the FSC, that believed a lower sale price might
ease public and political resistance to the deal and says the price reduction resulted from
Hana's own perception of commercial advantage presented by (i) Lone Star’s conviction,;

" As discussed earlier, the Claimants assert that the FSC falled to act on Hana's application within the requisite time
limits, claiming that “the FSC was required to complete its review within o maximum period of .. 180 days for the
Hana deal” (Memorial, para, 514), Since 1998, according to the Claimants, the FSC has approved || applications for
Excess Sharcholding Approval under the Banking Acr and the Financiol Holding Companies Act. Each application
was approved within two months of the date it was submitted. In several cases, approval came sooner, oflen within
the first month. There ks, Claimants sxy, no precedent for delays beyond 60 days (the original 30-days plus one
renewal period), much less delays lasting nine months {the unapproved HSBC transaction) or thiresen months (the
Hana transaction) (Memaorial, para. 2207, The relevant review period for applications under the Financle! Holding
Companies Act is set forth in the Sresdardy for Review of Civil Applications published by the Minisiry of Public
Administration and Security. The time period for preliminary approval is 80 days, and the time peried for
definitive approval is an additional 30 days. The Respondent claims these time limits are not mandatory bt
directory (“*hortatory™). In any event, the Respondent savs, the relevant caloulation is not the number of calendar
days between the filing date for an application and the approval date. The processing period for reviewing an
application under the Financial Holding Companies Act as under the Banking Act can be tolled (7 e, suspended) for
various reasons including outstanding requests for relevant information from the applicant, Hana; see Counter-
Memorial, para. 366; ¥ .J. Kim First Expert Report, paras. 7”'“"'m First Expert Report, paras. 88-
29, In addition, the Respondent argues that the calculation must differentate Hana's original application of
13 Decernber 2010 and the application dated 5 December 2001 for which, the Respondent argues, a separnfe
calculation is required. The Respondent argues, for example, that the first application was folled pending review by
the Fair Trade Commission, and again pending receipt of additional information requested of Hama, and pending
resolution of uncertainty associated with the Siock Price Manipulation Case; see Counter Memorial, paras. 367-
355;& First Expert Report, paras. 47, 96; Exhibit C-241 / R-092, FSC Briefing on KEB, 12 May
20101,
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(ii) the FSC's resulting sale order; and (iii) the deteriorating economy.® Hana acted on

b, A

its own interest, not as the FSC's “servant,”

493, The Respondent filed evidence from FSC officials denying any communication to Hana
about renegotiating the price of its private agreement with Lone Star or about the political

situation in Korea, **

494, On 28 October 2011, Hana Chairman [JJl] sent an email to Lone Star Chairman i
- advising of the existence of “increasing voices” among labour unions, civic
organisations, and politicians arguing for a “punitive forced sale by Lone Star,” which, the
Hana Chairman claimed, Hana thus far had successfully opposed. Hana and Lone Star
would have to “submit a new contract,” because the existing contract had not been “entered
in accordance with the |Disposal| order” and “[i]n submitting a new contract, we should
find a way to alleviate political pressure on FSC in approving the transaction, especially
by [a reduced price] reflecting market valuation and turbulent financial industry.”*"

However, according to the Hana Chairman’s First Witness Statement:

To be clear, these were all Hona's ideas. | did not discuss the content af
this email with anyone of the FSC or the FSS [..] T did nor take any
requests or orders from the government in rencgoliofing the SPA with
Lone Star.*™

5 Counter-Memorial, para. 344; [ First Witness Suement, paras. 13-14

¥% Counter-Memaorial, para. 344; Witness Statement of Joo Hyung Sohn, 21 March 2014 (“JL.H. Sohn First Wilness
Statement’), para, 19; Winess Statement of Seok Dong Kim, 20 March 2014 (“S5.1I) Kim First Witness Statement™),
paras, [8-19:

As I explained ahove, one of the guiding principles as FEC Chairman way that the

FEC shouwld not inferfere {n the price setitieg funciion of the mrarket.  Congisiend

with thai principle, | never — al any time = gave any instruclion o amwone af the

e rcgm'dmg thié I|'.|.rr'.|:'|'! _.I'Fjr Hara's m‘qm'.l]rl'm'r r.yr Lone Slar's shared aF

regarding political apposition to the iransaction. [ af no time heard of anyone af

the FEC ﬁw.l'ng frcited ﬂ.r'_.l'-r}n;.'ru:.l' Hang e renegoliale the price f.yr a5 ﬂ:i.fh'r:lg

agreemen with Lone Star, and I belteve that no ane at the FRC trled to violate the

non-interference principle, which | repeotedly emphasized
See also Sccond Witness Statement mF 16 January 2015 ( Second Witness Statement”),
para. 7 (“There was na direct or indirect discussion with the FSC or the FS5 of any revision 1o the share price for the
KEB shares, as Lone Star has alleged,™).

“7 Exhibit €-262, Email from [N I 25 0cober 2011,

I""'- First Witness Statement, para. 19,
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495. Lonc Star's Mr. [ tcstified he was wld by Hana's Deputy President,
Mr._ that the FSC had asked Hana to approach Lone Star to renegotiate the
price of the parties’ contract downward.** ."'.-17._ denies the allegation. **°

496, Hana Chairman - wrote another letter to Mr. - on 11 November 2011
secking a sipnificant price reduction.™' This was followed by a meeting between
Mr._ and Mr. - in London, %2 Mr._ testified that he
tried, in various ways, 1o convey the Hana position that although the FSC had never
discussed the issue of the sale price with Hana, Hana nevertheless believed that lowering

the price would ease pressure on the FSC.*

497,  On 14 November 2011, Hana submitted a status report to the FSC, Hana stated that it
notified Lone Star that *“in view of the political climate in Korea, the changes to the legal
status of Lone Star after the [July] execution of the SPA Amendment and the recent
changes to the environment of the financial markets, there is a need 1o change some of the
terms and conditions of the SPA (including the proposal to reduce the existing purchase
price), and HFG [Hana| is promoting discussions thereon." ™ The Respondent denies that
this initiative was orchestrated by the FSC."

498.  Atits regularly scheduled meeting on 18 November 2011, the FSC directed Hana to submit
a new application and issued a notice to Hana to that effeet.*”® The Respondent emphasises

that the FSC requested a new application, nol a new agreement. According o the

" Memorial, para. 204; Exhibit €-263, Email from [ © GG =< 2= 0ctober 2011

First Witness Statement, para. 14 ("1 understand that Lone Star has alleged that the F5C pressured Hana

o seek @ price reduction, That is simply not tue, The FSC never asked or pressured me (o renegotiate the price terms
with Lone Star,™)

Bl F First Witness Statement, para. 21; Exhibit R-117, Letter from - m_ 10 November

20

First Wiiness Staterment, para, 23,

First Witness Statement, para. 23; see¢ alzo Exhibit C-268, Transenpt of Meeting Between Lone Star
November 2011 (*Lone StarJJ T Mectire Transeripe), p. 3.

4 Exhibit C-271, Hana Financial Group, Repoet to FSC on Stams of KEB Share Purchase Agreement, 14 November
2011 ("Hana’s Report on KEB SPA Status”). See alvo [ Firse Witness Statement, para. 21

= Counter-Memaorial, para, 352,

=5 Exhibit R-091, Notification of Response 10 Hana Financial Group Application, 18 November 2001; LH, Sohn
First Witness Statement, paras. 21-23,
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Respondent, it made little difference to the FSC whether the parties amended the terms of

# T
their contract or not,*

499, On 25 November 2011, Lone Star and Hana met again in London. Participants from Hana

included Chairman - Mr._ and Mr. - Lone Star was
eprsentd by s N o NN =< .

a00, The Hana Chairman proposed KRW 11,900 per share as the new sale price, stating that
this price reduction was necessary for the transaction to proceed given the legal, political,
and economic circumstances.* Mr.- repeatedly asked if the FSC “specifically

told [Hana] the price™**" at which the FSC would approve the transaction. '

501. Unbeknownst to the Hana participants, and without their consent,*? Lone Star secretly
recorded the 11 November 2011 and 25 November 2011 meetings including private
discussions between the Hana people and their lawyer.**

"7 The price term of the partics’ contract was not entirely irrelevant, given the impact that the price could have on
Hana's soundness, which is a factor the FSC is required to consider.  Within the range of prices that would ns
materially ham Hana's soundness, however, the FSC as a malter of principle and policy did not interfiere with the
private agreement of the parties reganding price, See 5.0, Kim First Witness Stalement, paras, 1820,

'”""‘- First Witness Statement, para, 26,

""'"'- First Witness Stalement, para. 21.

550 Exhibit C-228, Transcript of Meeting Between Lone Star and Hana Representafives, 253 Movember 2011
("Transcript of Movember 2001 Mecting™), p. 3.

1 Exhibit C-228, Transcript of November 201 1 Meeting, pp. 5-6, 8.

e First Witness Statement, para. 21; [ First Witness Statement, paras. 20-21; [ Firs
Winess Stalement, para, 24,

&1 Exhibit C-228, Transcript of Movember 20011 Meeting, pp. 15 ér seg.  The Respondent says the recording of
“without prejudice™ negotiations violed Article 10,2 of the December 2001 Hana SPA, which prescribes that the
partics must “treat as strictly confidential and not discloss or use amy information received or obtained [from the
negatiations relating to] [the SPAY" (Exhibit C-280, Amended and Restmted SPA Between Lone Star and Hana,
Ar 10.2). Moreower, the Respondent says Lone Star's conduct could be prosecuted as a crime under Korean law,
including Articles 3 and 16.1 of the Profection of Communrications Secrets Act (Exhibit R-104, Republic of Korea,
Protection of Commanicarions Secrets Acf (Law No, 9,819, partially amended 2 November 20097). Article 4 of that
Act also forbids a party from producing this type of transcript as evidence in a legal proceeding.  The Claimants
respond that in the jurisdictions where the two mectings took place and the japing eccurred, it was not ilegal (Reply,
paras, 510-518).
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502,  Subsequently, the tibunal in the ICC Arbitration concluded (in the absence of any
participation by the Korean government) that in fact the FSC had orchestrated the UUSD 433

million price reduction.*™

B. THE FSC IMPROPERLY PRESSURED KEB TO REFUSE TO DECLARE THE DECEMBER 2011
DivinEND TO WHICH LSF-KEB SAYS 1T wWaS ENTITLED

503. The Claimants allege that “after Hana's application [was] approved, further FSC-imposed
conditions on the closing [came] to light™** and, in particular, “when Lone Star sought to
obtain a dividend to which it was rightly entitled, Hana made it clear that the FSC would

not let that happen.™*®

504.  According to Lone Star, while negotiating the reduced-price SPA in November 2011, Lone
Star and Hana had agreed that, if the sale did not close by 31 December 2011, LSF-KEB
would be entitled to its respective share of any year-end 2011 dividend that might be issued
in 2012, even after the sale closed, because such dividends are paid to the shareholders of
record as of the end of the fiscal year.*”’ As the sale did not close by 31 December 2011,
Lone Star stood to benefit from any 2011 financial year dividend declared at the 2012
Annual Shareholders® Meeting to be held in March 2012.%*¥ LSF-KEB was entitled to
attend that Meeting and vote its shares {(up to the 10% limit imposed by the FSC), in favour

of any such dividend.**

505. The Respondent relies on the evidence of Mr._ who testified that: “The
FSC never demanded any such thing, The fact that the dividend issue was not addressed
in full measure in the December 2011 SPA, and the subsequent decision not Lo pay a large

** Exhibit C-94%, [CC Award, para. 252,
533 Memorial, Sec, 111.1.4.d.
"% Memorial, para. 32,

ST Exhibit C-228. Transcript of November 2011 Mecting; Exhibit CWE-003, Witness Statement of | 10
Chetober 2003 (! First Witness Statement™), para, 33,

5% Exhibit CWE-003, First Wilness Statement, paras. 33-34.
“* Memorial, para. 313; Exhibit CWE-007, [ Firs: Witness Ststement, para. 77,
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year-end dividend, were matters decided by the parties themselves, without interference by
the FSC 560

The Respondent points out that unlike the original Hana SPA, the December 2011
agreement did nol conlain any provision guaranteeing Lone Star any level of dividends or
equivalent consideration.®' Lone Star sent a shareholder proposal to KEB on 6 February
2012, requesting that the issuance of a 2011 dividend of 500 Won per share be added to
the agenda for the general shareholders’ meeting.®® Hana opposed (for its own
commercial advantage according to the Respondent) any such dividend as additional
consideration to Lone Star above and beyond the purchase price negotiated in the
December 2011 SPA.** Lone Star ultimately agreed to drop the dividend request, and the
parties execuled a side letter to that effect on the day of the closing.***

THERE Was No JUSTIFICATION FOR A “WAIT AND SEE™ DELAY UNTIL YERDICTS WERE
REACHED IN THE KEB CARD STOCK MANIFULATION CASE

The Claimants argue that the FSC “should ... have approved HSBC's application promptly
after receiving i,”** that there was no legitimate basis for deferring approval,** and that
the reason given by Korea (i.e., the need for resolution of legal uncertainty) was mercly “a
cover for the FSC 1o cope with various political pressures by doing nothing "7 This is
evident, they say, from the fact the FSC finally approved the transaction despite the
convictions of some of the Claimants’ people in the Stock Price Manipulation Case. As

the Claimants observe:

The ultimate irowy, of cowrse, of least with respect fo Lone Star s alftempis
to sell its shares in KEB, was that despite the many profestations over
marny years that legal uncertainty made it impossible for the FSC 1o
approve HEBC s or Hana's applications o aoguire Lone Star's shores in

*"’- First Witness Statement, paras. 30-31; see atso [JJJJll First Witness Statement, para. 26,
ek |

Hana,

First Wilness Statement, para. 28; Exhibit C-250, Second Amendment to SPA Between Lone Star and

™3 Exhibit C-192, Sharcholder Proposal from LSF-KEB Holdings SCA to Korea Exchange Bank, & February 2002,

""’- First Witness Statement, para, 30,
4 Exhibit C-151, Letier from LSF-KEB to Hana, 9 February 2012, p. 3.

2 Reply, para. 309,
“% Reply, Sec. [1L.B.1.g(i).
T Reply, para. 170,
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KER, none af that alleged fegal ancerfainty made any difference to the
Sinal outcome [...]. The FSC did not isswe an ovder for Lone Star to self

s shares on the open markel, T did not label Lone Siar an NFRCL Tt did
noi cancel its approval of Lone Star's original acquisition of shares in
KER. It did not seek o cancel Lone Star s title to the shares. It ultimately
approved Hana's application  based on an  assessment of Mo 's

qualifications under the applicable siatutory faciors. " [emphasis added]

508. More generally, the Respondent states that the FSC had to balance two separate sources of
authority and responsibility whose respective timetables were in conflict with one another:
*(i) the authority to supervise the financial sector through activities such as inspections and
sanctions (supervisory authority), and (ii) the authority to assess and approve applications
relating to, inver alia, bank ownership (approval authority).”™* The governing statutes,
however, “are sifens on which of these two functions should take priority when they are in
conflict.”*™  According to the Respondent, the Tribunal should defer to the FSC's
procedural decision to “Wait and See.”®' Moreover, procedural decisions taken by the
regulators should not be second-guessed by international tribunals.

509. The Respondent contends that given (i) the indictments in connection with Lone Star's
initial 2003 investment in KEB of Lone Star’s lawyer, two high-level KEB executives, and
a Korean government official on charges of bribery, breach of trust, and dereliction of duty,
and (ii) with reference to the Stock Price Manipulation Case, Lone Star “put KEB and the
entire financial system at risk™ by first concealing from the regulators that it intended to let

“* Reply, para. 21.

¥4 Second Expert Report of Yong-lae Kim, 15 January 2015 (*Y.J. Kim Second Expert Report™), para. 101.

"™ Rejoinder, para, 598, citing Y.J. Kim Second Expert Report; 101 [emphasis original].

7! Rejoinder, para. 572, referring to Exhibit C-156, “FSC put the brakes on Lone Star’s early sale plan of its interest
in KEB,” Mongy Today, 26 June 2007 (*'We are evaluating whether Lone Star was qualified to be KEB's majosity
shareholder,” [FSC official, Mr. Hyeok-Se] Gwon said, ‘If Lone Star sells its shares, we will make a decision on
whether to approve such sale comprehensively taking into account the magority shareholder qualification evaluation
process and court”s decision."); Exhibit C-473, “F5C Chairman Jeung-Hyun Yoon, ‘It is foo early to discuss Mational
Pension Service's scquisition of banks,”™ Momey Today, 5 July 2007 ("The Lone Star issue & under trial. The
adminisiration cannot take any measure with respect to the issoe for which court proceedings are underaay. We will
witit for the result of the court procecdings.”); Exhibilt R-058, *HSBC faces 3=vear wail in bid for Korean bank; Lone
Star case musi be resolved first,” fnfernational Herald Trifnome, 23 August 2007 (“The Konean Financial Supervisory
Commission said Wednesday that any decision on the 4.65 trillion won, or 54.9 billion, sale of the 51 percent slake
owned by Lone Star Funds would have to wait until a legal tussle over the U.S. buyout firm's 2003 acquisition of the
bank is sctthed. That may take three years or more, Lone Star's bwyers said.”); Exhibit C-161, “FSC, “It is impossible
to approve KEB sale until court decision is out,”™ Fonhap News Agency, 3 September 2007 (“A trial is going on
regarding the KEB sale and manipulation of share prices of Korea Exchange Credit Bank Service. FSC cannot review
the approval for HSBC s acquisition of KEB uniil legal uncertainties relating to the irizl are resolved.™),
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KEB's credit card subsidiary die, and thereafter to engage “in a campaign of wrongful and
illegal conduct designed to force the other shareholders of KEB Card out of the company
at artificially reduced prices.™" It would have been irresponsible of the FSC to turn a blind
cye. In particular:

(a) factual findings in the 2003 KEB Share Acquisition Case might have caused
(prompted by the BIA) the FSC to cancel ex officio the 2003 approval of Lone
Star’s excess sharcholding or prompted KEXIM to seek nullification or cancelation
of its 2003 SPA with Lone Star.®™ Either scenario could restrict Lone Star's
authonity o dispose of the KEB shares in a manner of its own choosing; and

b} a conviction in the Stock Price Manipulation Case also could affect Lone Star’s
authority to sell the KEB shares in a manner of its choosing. If Lone Star were
convicted of stock price manipulation, and the conviction became final, the FSC as
a matter of law would (and did) need 1o order Lone Star to dispose of the KEB
shares *™

510. Korea, according to the Claimants, admitted that “there were no legal barriers to Lone Star
disposing of its shares as it saw fit."™* In particular:

(a) an F8C review dated 21 August 2007 stated (in the Claimants® translation) that:
“However, if 2 potential acquirer pushes ahead with filing an application for

¥72 Rejoinder, para, 509, See alvo Rejoinder paras, 510 ef seg.; accordingly, the Respondent argues;
{a) the Claimants’ own conduct gave rise to very serious ethical issues, which the regulators decided could be
properly addressed only after the relevant facts were established by the criminal courts;
(b} it was necessary io resolve the ethical issoes first, before allowing “all the eggs to be scrambled” in a sale;
f¢}  the regulators gave smple notice of their approach and applied that approach fairly and consisiently
throughout; and
(d] the regulators resisted considerable pressure from politicians and public opinion to take earlier and more
punitive action against Lone Star,
¥ H.S. Lee First Wilncss Statement, paras. Ii-—lﬁ;” Second Expert Report, para. 66. For example,
if the F5C were to cancel the 2003 approval, thal would mean @ aone Star could be ordered to dispose of its excess
shares, potentially in a manner that would prechade a private sale transaction. 1f KEXIM obtained nullification or
cancelation of the 2003 SPA, it would be as if KEXTM's sale of 80 million KER shares to Lone Star had never taken
place. Without having ever actually received title to those 80 million shares, Lone Star could hardly sell them on o
someone e¢lse.

¥y | Kim First Expert Report, paras. 74-76.
¥ Reply, pura. 55.
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approval, delivering an official letter with the intent that the authorities will
postpone reviewing the application for approval because the matters are being tried
al the court (there are no legal grounds)™™ [the Respondent disputes the
translation of “no legal grounds™*™|;

(b)  in September 2008, "™ the FSC was prepared to approve the HSBC application even
though the Stock Price Manipulation Case was still pending:®™ and

(<) in January 2012, when the FSC approved Hana's application the FSC “mentioned
Lone Star only in passing,”®*" which, the Claimants say, indicates that in the end
the FSC focused on Hana not Lone Star and that Hana should have been the focus
from the beginning.**"

511, The Respondent sayvs the Claimants’ reliance on the situation in September 2008 15
misplaced as it falls within the period in which the legal uncertainty was not in play.
September 2008 falls between the High Court’s reversal of the defendants’ convictions in
the Stock Price Manipulation Case in June 2008 and the Supreme Court's unexpected
reversal of that decision in March 201 1, which resulted in the case being remanded to trial.
In that period, the legal uncertainty arising from the Stock Price Manipulation Case
“receded and was not relevant to the regulators’ decision-making."** Moreover, the 2003

™ Reply, para. 55, n. 40, quoting Exhibit C-7T61, FSC, Review on the Supervisory Authorities” Direction of Reaction
on the Sale of KER Shares, 21 Augusi 2007, p. 6.

7 Rejoinder, para. 641,

T The Claimants argue that the FSC, when “facing the looming global financial crisis, ... made a belated attempt to
approve HSBC's application in 2008 (Reply, para. 101). The Claimants note in this context that “the FSC decided
o approve HSBC s application in September, at least a month or more before the FSC could expect & decision in the
[200F KEB Share Acquisition Case]” (Reply, para. 121 [emphasis original]).

™ Reply, para. 130; H.S. Lee First Witness Statement, para, 15,

0 Reply, para. 320 (asserting that “[bly that action alone, the F5C acknowledged that the factors relating to the seller
were entirely mmelevant, as the FSC dropped all pretext that Lone Star’s circumstances mattered when making its
achual determination,”),

! Reply, para. 320.

3 Rejoinder, para. 643,
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KEB Share Acquisition Casc had not yielded any significant indication of direct
involvement of Lone Star principals in connection with obtaining the original approval 5

512. The Claimants say, “given that the FSC concluded unequivocally that HSBC and Hana met
all of the applicable statutory criteria to acquire control of KEB,” there “was never any
doubt that HSBC and Hana were qualified to acquire Lone Star's stuke in KEB ™%
Eventually, the FSC approved the transaction despite the convictions of some of the
Claimants’ people in the Stock Manipulation Case. In the Claimants’ view, the “legal
uncertainty™ arising from allegations against Lone Star was merely a pretext for delay by
the regulators, **

(1}  The Claimants Denounce the FSC"s “Wait and See™ Strategy

513. The Claimants argue that only politics, fear of public reaction, and a desire o harm Lone
Star can explain why the FSC deferred decision on the HSBC and Hana applications. They
reject the possibility that the legal uncertainties could possibly have been resolved in a
manner that might complicate the HSBC or Hana acquisition applications or render them
moot. According to the Claimanis, the delay was nothing more than a “public relations
strategy” manufactured by the FSC “to explain its inconsistent behavior” and provide *a

cover for the FSC to cope with various political pressures by doing nothing. ™%

514. In the Claimants’ view, there was no justification for a “Wait and See™ policy because
neither the 2003 KEB Share Acquisition Case nor the Stock Price Manipulation Case had
anything to do with Lone Star’s authority to sell its shares, or the qualifications of HSBC
and Hana to acquire them.

315. At this juncture, therefore, a number of issues present themselves:

HLS, Lee Second Wilness Stelement, para. 26, See alvo Exhibit C-208 / R-188, Byeor Decision; Exhibit C-188 /
H-140, High Court Judgment, Stock Price Manipulation,

"M Reply, para. 55 [emphasis added].
3 Reply, paras. 3, 14-13, 101, 109,
" Heply para, 170, See alvo Rejoinder, para. 593,
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(a) Did the FSC have a legitimate interest in investigating Lone Star’s integrity despite
Lone Star's desire to exit Korea altogether?

(b}  If so, was the FSC justified as a matter of policy in prioritising the alleged
criminality of Lone Star ahead of addressing approval of the purchasen(s)?

(c) Was the exercise of the FSC discretion (o “pause” the Hana approval process tainted
by a conflict of interest, i e, giving priority to its own institutional wish o appease
popular and political opposition to “Eat and Run™ foreign investors in preference
to the discharge of its mandate under the Banking Act and the Financial Holding
Campanies Act?

The FSC Contends that the Korean Banking Actf and Financial Holding Companies
Act Confer on the Regulators the Power to Prioritise the FSC's “Prudential
Concerns™ Over its Statutory Approval Functions

The Claimants argue that the role of the FSC under the Banking Act was nammow and
targeted only on the purchaser of banking shares, not the vendor. As stated in the Reply,
“[tjhe applicable Korean banking laws lay out the specific factors that the FSC must
consider when determining a bank acquisition application, and none of those factors relates
tor the seller.”®™ The Claimants’ Korean banking law expert, Pmﬁ::ﬂmr- assertls that
“the relevant question ... is whether the applicant is qualified to control the bank,™ and “it
is irrelevant whether the regulators have concerns relating to the seller that is relinquishing
its contral of the bank. %48

In this regard, the Respondent advocates a more “purposeful”™ interpretation of the
regulatory framework. As a matter of Korean law, the Respondent says, the legislative
purpose may be considered when interpreting the relevant portions of the Banking Act™”

“7 Reply, para. 267 [emphasis original], citing Exhibit CWE-026, Second Expert Report of |||
1 October 2014 { Second Expert Report™), Secs. LA-H.

9 Eyhibit CWE-026, Second Expert Report, para. 3 [emphasis original],

= Exhibit CA-098, Banking Act, Arl. 15(3). There are two paris (o Article 15(3) of the Banking Aci; (1) the “main
text,” and (i) the “provise.” Thus:

[Main Text of Article 15(3)]
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and the Financial Holding Companies Act.® The relevant purpose of the Banking Act is

setout in Articles 1 and 15, i e, to ensure soundness and efficiency of the banking sector:®'

(@)  “soundness” refers both to the stability of a particular bank and the stability of the
entire banking sector as a whole; ™

(b}  “efficiency,” for ils part, “is a broad concept that refers o various policy-based
factors that need to be considered in supervising the banking industry. ™ If the
FSC were 1o look the other way and allow Lone Star to exit the country without full
inquiry into its alleged misdeeds, it would send a wrong signal of lax regulation to
others engaged in Korean capital markets; and

Notwithstanding the rext of paragraph (1) excluding its subparagraphs, the same

person may hold stocks of @ [bank] with approval of the [FSC) in excess of [each]

such limit as sef in any of the following subparagraphs: [...proviso... |

I, The limiit ax set in the fext of paragraph (1) excluding ity subparagraphs fthe

fimil az sef in paragraph (1) 2 i case of a local [bank]);
2 2NN af the total mumber of issued voring stocks of the [bank] concerned:
vl

3o 33N of the toval mumber of Bswed voving stocks of the [bank] concerred

[Provisa of Article 15(3)]

Provided, That the [FSC] may grant approval by fixing separate speciffed Nmis

af siackholdings, other than the Nmil ar sef dn each subparagraph only where it

is deemed necessary in view of the possible confribution to the efficiency and

soumdness of the banking Bicsiness aod the stock diviribution of stockholders of

the [bank], and i the same persan intends fo hold stocks in excess of the approved

ltmdt, he shall obicin addifons! appraval from the [FSC), [emphasis added)
The Respondent’s experts, Professors and ¢ that “the proviso grants the FSC the suthority to
catablish additional limits on sharehaldmgs Firat Expert Report, para. 67}
¥y ). Kim Second Expert Report, paras, 59-65; Second Expert Report, paras_ 56, 60.
o Second Expert Repon, para. 61 (“Anticle | of the Banking Act, which states the public interest
goals un ilFl Aet and the overall purpose of the Banking Acf (the “sound operation of [banks],” “stability
of financial markets,” and *contribut[ion] 1o...the development of the national economy L")

“ I 5c:ond Expert Repor, para. 21,

1 ¥.1. Kim Second Expert Report, parn. 64, The Respondent's expert, Professor Y .J. Kim, says since the legislative
purpose articulated in Article | of the Finanoial Holding Companies Aot i3 to “coniribute (o the sound development
of the national economy,” by, for exampls, “promoting the sound operation of financial holding companies.” it
was reasonable for the FSC o monitor the seripus criminal proceedings that were ongoing relating 1o both the seller
and the target company, and to prudently wait for a final ruling in the criminal procesding; see Y ). Kim Second Expent
Report, paras. 98 of seq,
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(c) even independently of the legislative purpose of a particular statute, Korean law
requires regulators in the exercise of a discretionary authority to take into

consideration the public interest.**

The Respondent says the Claimants wrongly assume that the full scope of supervisory
authority has been (and could even be) codified by statute ***

518. The Respondent's expert, Professor Y.J. Kim. says “Article 15(5) of the Banking Act
provides applicable standards for the qualification of the applicant, as well as the approval
procedure and other necessary matiers, to be determined by the Presidential Decree when
applying Article 15(3)."%" Therefore “[n]egative impacts on the bank’s soundness could

be originated from seller-driven factors as well as purchaser-driven factors.”™*"’

519, The Proviso reads as follows:

[Proviso of Article 15(3)]

Provided, That the [FSC] may greamt approval by fiving separate specified
limits of stockholdings other than the limir as sef in each subparagraph
only where it is deemed necessary in view of the possible contribution fo
the efficiency and soundness of the banking business and the stock
distribrtion of stockholders of the [bank], and if the same person infends
tor hold stocks in excess of the approved limit, he shall obain additional
approval from the [FSC].**™* [emphasis added]

520. According to the Respondent, ““if only the main text is applied without applying the
proviso, the financial supervisory authority would be powerless to perform assessment or
control when the same person acquires additional shares until it reaches 100%

¥4 Korea's administrative expens, Professors state in their Second Report, “10 is well esfablished in
Korea through court precedents and legal theony™ that the financial regulators may deny an approval “based on
consideration af the “public interest.™ For example, tn a 10 May 2007 decision, the Supreme Courl of Korea
expresshy held that approval may be denied in consideration of “the need for the public interest.™ There are a number

of olher court precedents that ccho the Supreme Court's reasoning.  Thus, the relevani tesi 5 whether denial of
approval was an abuse of discretionary authority. &eﬁ Second Expert Report, pasas. 52-33.

¥ Rejoinder, para, 01,

¥ ¥ 1, Kim Second Expert Report, para. 39 [emphasis added].
7 ¥ 1. Kim First Expert Report, para. 48,

% Exhibit CA-098, Banking Act, AL 15(3).
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shareholding.” ... It s for this reason that the FSC has consistently applied the proviso in

connection with applications for one-time acquisitions of control. ™%

521. In the view of the Trbunal majority, the authonty for the FSC “prudential role™ in its
regulatory approval function, to the extent it exists, must come from the general regulatory
framework rather than the text of Article 15(3) of the Banking Act. While Professor Y.J.
Kim explains how the Article 15(3) proviso works in regulating different limits for the
cumulative acquisition of bank shares, the majority of the Tribunal does not accepl, on a
plain reading of the text and the conflicting expert opinions, that in the circumstances of
the Hana purchase the proviso empowered the FSC to concem itself with what the
Respondent calls the “moral hazard”™ created by Lone Star’s attempled exit from Korea,
or authority o impose, e.g., an open market condition on the sale of the “exempt™ block of
shares.

522. In the Tribunal’s view, the regulatory framework under the Banking Acr and Financial
Holding Companies Act permitted the FSC 1o congider whether the public interest justified
a full investigation of Lone Star's alleged criminal conduct to ensure soundness and
efficiency of the banking sector.™ The Tribunal majority does not accept that that is a

correct explanation of what happened in this case.

523, The real question in this case, 15 whether the FSC did in fact *Wait and See” for prudential
reasons, as the Respondent alleges, or whether, as the Claimants allege, the delay
constituted an abuse of its discretion and had nothing to do with “prudential™ concerns but

" Rejoinder, para. 609, citing ¥.J. Kim Second Expert Report, para. 28; see afve ¥ .1, Kim Second Expent Report,
para. 30 [“In the case of an acquisition of s large bulk of shares that would be in excess of 33% sharcholding, that is,
enough o control the management of a bank, the FSC and the Financial Supervisory Service (the “FS55™) have been
Enown to apply the proviso of Article 1 5(3) and set scparate shareholding limits, In practice, most of the changes of
mujor shareholders of banks that have talken place afier the amendment to the Banking Act in 2002 were undersiood
io have been made pursuant o this proviso.™).

T2, 311:9-21.

m:m&cmd Expert Report, para. 61 (“Article | of the Banking Act, which states the public interest
goals under the Hamking Act and the overall purposs of the Ranking Act (the ‘sound operation of [banks],' *stability

of Mnancial markets,” and ‘contribut]lon] 1o ... the development of the national cconomy*).™).
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324,

525,

526.

32T,

- 193 -

was driven by its conflict of interest in atiempting to mitigate the political backlash against

Lone Star as an “Eat and Run™ investor.

The Tribunal Rejects the Claimants® Position on Administrative Time Limits to Deal
with Exemption Applications

In the Tribunal’s opinion, as noted earlier, the timing of the approval process is more
flexible than envisaged by the Claimants. The Korecan Supreme Court observed with
respect to rules for administrative approval that the processing period “1s merely a hortatory
provision that encourages the approval process to be conducted as swifily as possible, and
is not a mandatory provision or validity provision.”™ By any standard, the control of

Korea's third largest commercial bank is a major transaction.

However, the majority of the Tribunal notes that the relevant applications to the FSC were
by HSBC and Hana, not by Lone Star. [t was open to HSBC or Hana to apply for judicial

relief from administrative inaction,™ but there is no evidence either did so.

More importantly, the issue is not simply delay but improper motive for the delay. The
Claimants” position 15 that the processing delay of the HSBC and Hana applications was
for a “wrongful purpose,” namely to appease public opposition to the sale expressed in the
National Assembly, by the unions, by the BAl and by a significant element of public
opinion. Even the Respondent’s expert did not support delay following [rom the abuse of
authority for wrongful purposes.™

The Claimants complain and the Respondent denies that the FSC paused the Hana approval
to satisfy its own institutional and political interest unrelated to any statutory mandate, The
alleged conflict of interest is the nub of the complaints against the FSC,

mw First Expert Report, parn. 34, referring to Exhibit RA-142, Supreme Court of Korea, Case
M, 95 ! e, 20 August 1996,

™ Exhibit CA-250, Republic of Kotea, Adminfstrative Procedures Acf (Law Mo, 8252, partially amended
29 February 2008) (* Adminfxfrative Procedures Acf'), Art, 4021, Exhibit CA-574, Republic of Koarea, Adminisirative
Litigation Aet {Law Mo, 6,627, 26 January 2002) (“ Administrative Litigation Acf™), Arts. 2(2), 4(3), 36; TD23, 454:2

4577,

" i Gt Report, para, 35,
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(4)  The Criminal Charges Against Lone Star
528, The Respondent contends that the FSC was responsible for the integrity of financial
markets in Korea and could not responsibly ignore accusations of serious eriminal conduct
against Lone Star. The Claimants say that the approval process involved only Hana
Complaints against Lone Star were irrelevant to that approval. Counsel expressed the
Respondent’s position at the 14 October 2020 Hearing as follows:
Crovernments fend not fo allow suspected bad actors o decide their own
Sfuves by skipping fown; thal's why mechanisms like house arrest and
extradition exist. Again, the FSC was not a criminal court, bt if was s6ill
a part af the Government, and it simply can 't be right that it was somehow
reguired fo enable Lone Star to leave, Remember, the regulaiors serve as
the guardians of a system that operates around public trust, and Lone Star
and its principles had been indicted for a serious financial crime that
consisted precisely of manipulating public trust.™
' EREEER.
8o, just like lifeguards alert to a potential incoming storm at the beach,
the regulators decided to wail, to waich, and to be ready. ™
529, Al this juncture, it is appropriate to examine the Respondent’s position in greater detail.
. The Inguiry Into Lone Star’s 2003 Acquisition of a Controlling Interest in KEB
530. The FSC said it was required by law to investigate the 2003 exemption in response to the
direction of the Korean Board of Audit and Inspection whose report of 12 March 2007
concluded that “[t]he Approval [that had been granted to Lone Star] was attained illegally,
as well as unjustly, based on, among others, a distoried forecast BIS ratio as of the end of
2003.7™
531. The BAI alleged that the distorted BIS ratio {on which the exemption was based) “was
derived from the overstated weakness of Korea Exchange Bank according to Lone Star's
™ TD22, 216:5-16.

™ TD22, 211:12-14.
™7 Exhibit C-152 / R-146, BA] Report on Sale of KEB, p. 29.
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lobbying and improper requests for such overstatement.”™ As a result of this finding, the

BAIl issued several instructions:

(a) the BAI instructed the Chairman of the FSC to “take an appropriate action against
the flawed approval dated September 26, 2003, which authorized Lone Star's
acquisition of the KEB shares in excess of the prescribed limit;”™®

(h) the BAT itself instructed that in “decid[ing] the method and substance of resolving
the flaw in the Approval granted to Lone Star ... the Financial Supervisory
Commission should comprehensively consider the progress of the [eriminal
proceedings agai:nst_ Yang-Ho Byeon and others], the cost and
benefit of canceling the Approval, the ramification of such cancellation, and the
availability of other alternatives that can cure the flaw without the cancellation™™"”
[emphasis added]; and

()  the FSC was required by law to comply with this instruction™' but ultimately
provided the BAI with a one-page answer declaring that the FSC had “no objective
fact findings™ that the 2003 approval was defective and that it would await the court
decision in the KEB Card Sale Case before taking any further action on whether or
not to revoke the 2003 approval.™*

532,  The Claimants argue that the BAI Report in respect of the 2003 KEB Share Acquisition
Case did not warrant ““Wait and See™ because:

(a}  no Lone Star “employee,” “official” or “executive™ was charged in the 2003 KEB
Share Acquisition Case;’"? and

™% Exhibit C-152 / R-146, BAI Report on Sale of KER, p, 29
™ Exhibit C-152 F R-146, BAI Report on Sale of KEB, p. 29.
0 Exhibit C-152 / R-146, BAI Report on Sale of KEB, p. 29.

1 See Exhiblt C-330, BAT Act, Art. 34-2; see alvo H_S. Lee First Witness Statement, para, §; H.5. Lee Second Witness
Statement, para. 9.

T Exhibit R-021, Letter from Financial Services Commission to Board of Awdit and Inspection, § May 2007, para. 1,

" Reply, paras. 14, 100, 105, 384. The Claimants admit that “Lone Star hired Mr. s an allomey and
consultant 1o assist in Lone Star’s acquisition of KER™ (Reply, para. 411), and that “Mr, vo- & ... menticned in the
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(b)  even if the acquisiton was found to be wrongful, the FSC had no authority to
unwind Lone Star’s investment in KEB. LSF-KEB would still be owner of the
shares until ordered to divest, which is exactly what it wanted to do.

However, the Respondent points out that:

(a) Messrs, - - and . were nol in (or had fled) the country.

Investigators therefore ordered a “stay of indictment™ and placed them on a
“wanted™ list, so that the investigation could resume if they re-entered the country;

(b)  the Respondent’s expert, Pruﬁ:ssur- concludes that “simply because Lone
Star personnel were excluded from indictment, it cannot be said that serious and
credible evidence against Lone Star did not exist™™'® in respect of the 2003 KEB
Share Acquisition Case; and

(¢}  KEXIM might have sought to cancel or nullify the 2003 share purchase agreement
by which Lone Star acquired 80 million KEB shares.™"*

The Respondent acknowledges that the FSC decided against directing the method by which
Lone Star would be required 1o dispose of its excess shareholding, and ultimately declined
to order that the excess shares be sold on the stock market.”'® However, the Respondent

says, “this fact alone cannot make it inherently unreasonable for the FSC ever to have
wTiT

considered the possibility, as Claimants suggest.

The Tribunal recognises that evidence insufficient to secure a conviction in a criminal court

may nevertheless be sufficient to warrant a regulatory response. However, there is no

Supreme Prosecwior Office"s report, which alleged that he was iivalved in *lobbying activities regarding acquisition
of KEB,” bribery of Korean officials, and a tax offense,” but as stated, Mr.. waas acquitted (Reply, para. 412),

™ Expert Report of [ NN 16 1oy 2015 C R £xpert Report™), para. 60.

"2 H.5. Lee First Witness Statement, paras. | 5-16; Rejoinder, para. 576.

T Rejoinder, para. 589, referring to Exhibit C-276, Disposition Order.

" Rejoinder, para. 589, referring to Reply, Sec. ITLB.2 (citing a serics of documents that posi-date the FSC's 18
Movember 2011 Disposition Order as purporied evidence that “[tjhe FSC has admitted that Respondent’s *punitive
sale order” theory of legal uncenainty is baseless™),
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evidence that any administrative response was in fact undertaken following the BAI and
FSC investigations info the 2003 acquisition. The professed concern for KEXIM™s set-
aside rights was hollow in light of KEXIM's lack of interest in pursuing any action. As
carly as 2008, the FSC acknowledged that KEXIM “has expressed its disapproval of the
plan to take measures for the preservation of nght against Lone Star because the likelihood
of winning the case is low under the current circumstances and also because of the litigation
costs.”"'* In the view of the Tribunal majority, the obvious remedy was to allow the sale
to proceed while reserving in escrow sufficient funds to satisfy any potential KEXIM

claim.

b. Legal Uncertainty Arising From the Stock Price Manipulation Case

536. The Respondent argues that Lone Star’s misconduct relating to the KEB Credit Card
affiliate included () the concealment of material facts from the regulators;”'® followed by

(b) the “tortious mistreatment of Olympus Capital;"™" and, finally, (c¢) the “criminal

¥ Beply, para. 346, quoting Exhibit C-767, Financial Services Commission, 5tatus Report on Sale of Korea
Exchange Bank, 2008, p. 6; see alvo Rejoinder, para, 584,
¥ Rejoinder, para. 521, referring to Reply, para. 446 (" According to the Claimants, “1t was only ... in the fall of 2003,
after Lone Star had made it investment in KEB [fe, affer 31 October 2003], that Lone Star decided it was in the best
mterests of KEB to let KEB Card fail.""")
However, according 1o the Respondent, the evidence of Lone Star's Chiil‘min._ in the (lympus Capétal
Arbitration was:

I KER Card] defawlied on ity obligations, i war awr plan that KEB, once under

Lone Star's control, world mol Fisk further caplial to resene [KEB Card] from

defawit. [ had no doubs that KEB could contimie to succeed withowt @ credit card

sulpidiary ever the comilng years  Thes sear the declilon on [KEB Card] #har [

made during the Jume 2003 meetings in Seon! |...] if mecessary, [KER Card)
would be permitted to fail.

Rejoinder, para. 522, referring to Exhibit R=293, Chwpis Capital and others v, Korea Exchange Bank and others,
ICC Case No, 15776/ JEM/ICYE, Witness Statement nrmu January 2010 (“Olympus Capital
ICC Arbitration, Firsi Witness Statement '), paras. 14, emphasis sdded by this Tribunal],

Eventually Lone Star recognized that merging KEB Card would be beneficial o KEB. As staled by Mr,

in an internal email he sent to Lone Star's :nd* on & November 2003 following a phone
conference with Lone Star Chalrman mibu Just mach value (maybe a nel increase of §1
billipn wpon exit) we have added to the rough bringing the card company in" (Exhibit R-322, Emails Between
ﬂ and [} tovember 2003).

In the Olympns Capital 1CC Arbitration, Mrl.:” testificd that he was initially angry at the change of plans

because “[t]he propesal that we merge [KEB into KEB marked a radical, risky and wholly undesired departure

from the strategy that had been agreed upon prior to closing™ (Exhibit B-293, Olyapis Capital 1CC Arbitration,
First Witness Statement, para. 20).

™ Counter-Memaorial, Sec. 1T1.D.2; Rejoinder para. 519, As discussed, Lone Star caused KEB to announce a potential

capital restructuring of KEB Card, which caused KEB Card stock price to plunge, thereby creating an attractive buying
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manipulation of KEB Card’s stock price,” all of which was relevant and material to the

FSC’s oversight duties, ™'
537. At the material time, Lone Star nominees controlled the KEB Board of Directors. ™

538. The Claimanis argue that their concern about the financial state of the KEB Card was
entirely justified. The affiliate had incurred large losses as reflected in KER's year-end
financial statements for 2003 and 2004.”* However, the Respondent says, the account
reflected nothing more than KEB's decision (under Lone Star’s management) 1o increase
KEB Card’s provisioning for bad debts to inordinately high levels.”™ KEB obtained a
significant tax benefit as a result of this accounting decision.™ After the crisis subsided,
KEB Card was able 1o collect a significant portion of the debts it had wrnitten off as “bad™
in 2003 and 2004, consistent with the regulators’ and other industry participants’
expectations.”* KEBCS had created a false crisis.

opparunity for Lone Star but ultimately led to its conviction for stock market manipulation. There was evidence in
the tiympus Capital 1CC Arbitration that Lone Star developed and implemented a plan 1o “choke™ and “squecre™
Oflympus Capital in & manner determined by the 1CC tribunal “to have been wrongiul and in breach of Korcan law™
(Rejoinder, para. 537, referring to, infer afiz, Exhibit R-324, Email from [} lr-f- 9 November 2003).

T Sep Counter-Memorial, Secs. VILC.1, VILC.5; Rejoinder para. 519,

" Exhibit C=256 / R-150, Sccond High Court Judgment, Stock Price Manipulation, p. 13:

i o ardiend Ccfober 31, 2003, Lowe Star Fund held 51'% of the tofal mastber of
shares in KER as resull of perfarmance of the share sale and purchase agreement
dated August 27, 2003, The board of divectors of KEB consisied of the fodal of
ten (10) directors, Le, three (3] directors respectively nominated by Commerts
Bank, KEXTM and BOK, the President, the Vice President and five (3) directors
ramimdied By Lowe Star.

Chairavan, ax Cremeral | ountel
hecame ot rectors of KER, haped on the recom
und,
O Reply, para. 453,

" Rejoinder, para. 563, referming (o, infer afia, Exhibit R-320,
aend athers, 1CC Case Mo, 13TTRIEM/CY K, Expert Report of 18 August 2000 (*Cdpmpas Capital
ICC Arbitration, Expert Report™), poras, 32-33, ; {opiming that *[t]he high levels of
provisioning taken . ard] in the fourth guarter of 2003 were well beyond industry morms, regulatory
requiremenis, and [KEB Card's] own prior methodoblogies™).

T Rejoinder, para. 563, referring Lo, infer alia, Exhibit R-363, fJW! anid obhers v. Korea Exehiange Bank
el afhers, 1CC Case No. |STTRIEMACYE, Hearing Testimony o [1 Movember 2010, TDZ, T0:17-21.

™ Rejoinder, para. 563 and n. Ll3-2| r:l‘m-ini o JH. Kim Second Witness Statement, pars, 18, Exhibit R-320,

Capital and oifers v. Korea Exchange Bank

(Mympns Capital 1CC Arhitration, Expert Report, paras. 63-64 (cstimating that “KEB Card ultimately
recovercd at least 40%% of its re=writlen receivables, a far higher percentage than that mplicd by the compamy”s
abnormally high provisioning in 2003 for losses on the re-writlen portfolio™).
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Citigroup had projected, in October—November 2003, that ultimately KEB Card would
contribute significant value to Lone Star’s KEB investment. The Respondent’s expert,
Mr. | cstimatcd that 20% of the HSBC SPA price, or USD 1.2 billion,
was attributable to KEB Card,™

On 6 October 2011, the Seoul High Court found that Lone Star’s appointees o the KER

Board of Directors, Messrs. -_ - am:l- had

engaged in a criminal conspiracy to gain unjust profits for the benefit of LSF-KER

Holdings SCA in violation of Korea's Securities and Exchange Act.™

That conviction was predicated on the involvement of LSF-KER’s director and legal

—

by the Seoul High Court:

H Represeniative Direcior of Defendani LSF-KEB, in
celltesion wil kaendamkﬂ_m and M

caused the stock price of N fo and benefife B and L :
by the amount of gain of approximately KRW 22.6 and approximately
KRW 17.7 billion, respectively by way of spreading the false rumor of a
capifal reduction with respect o the KEBCY.  In order o obfain
improper gains with respeci to the sale and other transactions involvin
securities, Defendant el
fnfentionally disseminated unirne focts or other rumors,

™ in the illegal stock price manipulation.™ As described

1"7_ Second Expert Report, para. 105 and Table 11,
T4 Exhibit C-256 / R=150, Second High Court Judgement, Stock Price Manipulation, pp. 34-35:

In the cowrse of promolion of Lone Star Fund's policy to merge KEBCS,
ol

suhdidiory of Defendamt KEB which had suffored liquidity crisis due o n

IRCregase i 'qr.pll'prdfl' rerle J'.!,I"f.'rfu'.ir card prers, into Defendanr KEB, Hf_.l"
‘ in congpiracy wu‘a‘l‘rm and
b LT e directars .-?IF ﬂrﬁn Tl A ¥ Lo Mar fu miagde e it miin

o aritficiolly decrease the sfock price of KEBCS for the pirpoze of solving the
increase of merger caost by high price of appraisal right of minarity sharcholders
af KEBCS dissenting such merger when the stock price of KERCE remained high
and the excessive decrease of Defendant LSF-KER's ownership inferest in
Dyfendant KER, the surviving company of merger.

l--:]

As sieh, Defendant i comspriracy wﬂhm
- irfent iy used deception for the purpose of gaming

wtfurt l,wuﬁ: im relation Io the rade il securities and other fransaction]s] which
resulted n Defendants KER and LSF-KEB s profit aof 5 billtos won,

L Exhibit B=-150 Seoul High Court, 10* Criminal [:ILwrl.md:.n[, 1|'|.|.|,I.|.|;rl11:r.|[ Case Mo, 201 I NaB06, 6 October 201 1
{*High Court Judgment on Remand, Siock Price Manipulation™), pp. 3, 6.

" Exhibit R-150, High Court Judgment on Remand, Stock Price Manipukation, pp. 14-135,
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therehy benefitting LSF-KEB hy move than KRW 5 billion. After all
Represenfaiive Director of Defendant LSF-KEB, and
[sic]) er of. acted in vialation of the SEA [Securities a ange Act]
with respect io the ordinary businesses q,l"L'E‘F—K.EH,”' [emphasis added)

542.  The Claimants take the position that the Stock Price Manipulation Case ought not to have
occasioned delay because there were “only two possible remedies” in the event LSF-KEB
was convicted: (1) Lone Star would be prevented from exercising the voling rights
associated with the excess shares, and (2) its shares would be ordered to be sold “without
any conditions.”™** It is true that the FSC considered ordering Lone Star to dispose of its
excess shareholding on the stock market, but the Claimants say such an order would have
been illegal,™ and that the FSC had acknowledged as much in 2008,™* and therefore ruled
out the possibility of pursuing any such remedy.™ [n the 18 November 2011 Disposition
Order, the FSC actually did reject the possibility of an open stock market sale order. ™

543. The Respondent contends that in the Olympus Capital 1CC arbitration, the Claimants
repeatedly acknowledged that the regulator’s concerns about systemic risk in the credit
card business were valid. For example, Lone Star’s chief executive, M.r- testified
that “[t]here was a systemic risk that was building in the system, there was the biggest
eredit card company of all [1.G Card] that was also on the verge [of default], and the
regulators were very, very concemed about this, with good reason.” Lone Star’s second-
in-command, Mr. - similarly testified that Lone Star “understood the fears that the

™! Exhibit R-150, High Court Judgment on Remand, Stock Price Manipulation, pp. 14-15 [Respondent’s translation).

™ Reply, para. 351,

™ Reply, paras. 349-361.

™ Reply, paras. 352-356.

" Reply, paras. 136-140. See alio Reply, para. 16 (“The FSC also determined very early on in ils consideration of
HEBC s application that it could not order Lone Star to sell its shares on the open market, vet it kept that issue alive
for yvears a8 a talking point for asserting that there was ‘legal uncertainty” surrounding Lone Star's ability to szl its
shares,™).

™ Reply, paras, 352-357, citing, inter alia, Exhibit C-274, Financial Services Commission Press Release, “Financial
Bervices Commission Orders Lone Star Share Disposal Within & Months,” FSC Press Release, 18 November 2011
Exhibit C-513, Financial Services Commission and Financial Supervisory Service, Report on Pending 1ssues to the
Mational Policy Committee, December 2011; Exhibit C-836, Minutes of the MNational Aszsembly Hearing of the
National Policy Commitice, 26 December 2011, p. 14; Exhibit C-515, Financial Services Commission, Questions
and Answers Relating to Disposal Order {undated but discussing the 18 Movember 2011 Disposition Order as if it
already had been issued); Exhibit C-771, FAC, Regarding the Parliamentary Investigation of Lone Star, p. 10 {undated
but discussing the 18 Movember 2011 Disposition Order as if it already had been izsued); Exhibit C-769, Financial
Services Commission, Q& A in Regard to Lone Star, p. 10 (undated but discussing the |8 Movember 201 1 Disposition
Order as if it already had been issued). See alse Rejoinder, para, 586,
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failure of [KEB Card| could lead to a systemic collapse,” and “wanted to avoid being
responsible for exposing the market to that risk if possible.”™"

While in the present proceeding, the Claimants accuse the Respondent of having
“dramatically™ overstated the risks that a failure of KEB Card could have posed to the
financial system,™* Senior Deputy Governor J.H. Kim testified that this position “ignores
that KEB Card and 1.GG Card were facing crnises at precisely the same time,” and that a KER
Card default would have triggered “an unconirollable default of LG Card, and the defauli
of two major credit card companies at the same time likely would have caused the credit
markets (o seize up, triggering a wave of defaults at other financial institutions and

eventually a full-blown systemic crisis.”""

The Tribunal's Ruling on the FSC's Resort to the Stock Manipulation Controversy
The Tribunal does not agree with the Claimants’ attempt to minimise the significance of
the Stock Price Manipulation Case and to deny the legitimacy of the FSC's regulatory

interest in it

In the Tribunal's view, the FSC was entitled to take the view that LSF-KEB was not

discharged from regulatory consequences by the payment of a criminal court fine.

The evidence in the Cympus Capital ICC arbitration was that Lone Star developed and
implemented a plan to “choke™ and “squeeze™ Olympus Capital in a manner determined
by the ICC tribunal to have been wrongful and in breach of Korean law.

As 1o the KRW 235 billion fine imposed against LSF-KEB, the Seoul High Court found that
soon after the transaction KEB had realised KRW 12,375,770,000 in profit, while LSF-
KEB had similarly realised a profit of KRW 10,002,500,000 by that time.™ The expert
evidence n!']".-![r-_ is that the stock manipulation yielded Lone Star a profit

1CC Case Mo, 15776TEM/CY K, Hearing Testimony o

17T November 2010, TDE, 1101:25-112:4; Exhibit

™7 Rejoinder, paras. 559-560, citing Exhibit R-312, Eﬂﬁd aond effrers v. Kovea Exchange Bank and atlers,

R-I95,

athers, 1CC Case Mo, 15T76TEMCYK, Whiness

Capital and others v. Korea Exchange
Statemeni o First Wimess Statement, 12 January 2010, para, 26,

™ Reply, para. 456.
™ LH. Kim Second Witness Statement, para. |3 [emphasis original].

™ Exhibit C-2586, High Court Judgment, October 2011, pp. 27-28.
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on the order of USD 806 million (from which would be subtracted the USD 64 million
ordered by the ICC 1o be paid to Olympus Capital).™' The Claimants’ expert, Professor
- does not scl oul a competing estimate. The Tnbunal accepts the reluctance of the
FSC to see the fine imposed by the eriminal court as simply a regular cost of Lone Star
doing business without regulatory denunciation. Otherwise, the departure of the foreign
investor would simply emphasise the success the foreign investor had in working the

financial system 1o its benefit.

However, according to the majority of the Tribunal, the FSC strategy, on a balance of
probabilities, was motivated not by legitimate “pradential” concemns, but by the FSC's own
view of its institutional self-interest. It did not wish o nsk the wrath of public and political
opinion by giving approval to the Hana transaction at an “excessive™ share price that would
be criticised by politicians, unions, the BAI and the media.

Of course, Lone Star was still the legal owner of the control block of shares, but Lone Star
eould not sell the entire block as a control block without FSC approval of an “cligible”
purchaser. l.one Star's misconduct had put its KEB investment in harm's way and the FSC

“ I 5ccond Expent Report, paras. 107-108 and Tables 12-13:
Table 12 - Patcatial Set Offs Relsted to KEBCS unider Each of Dr. -D-m.w Scenarios™

il dsmswmde ow L% 4 Silless, Fverat ie 53 Srpiomsiivr J5001
loiiiie:  Camini HSBC Difer  Hana Offr  Hana Offer Case
Case Caze Flus 23% Prewdum
[} SPA Price b KFA Cavsiap fO1 4, H43 4.k
;I_'.] Irudemesd fi] = 4R 5]
| 1 i o oy b e Wil IEdoresl Ay u i (1.}
Cl=fA+H SPATT KEx i 1 ] L 4. Bl
JUN = 2R o oy Relabesd b KEBLS 1215 Biyh 424
1E] Clabnanss nvrstnvend i KEBLS 55 =h i
[F] Ittt o KERCS DivesEmend 9 i 0
IG|=D-E-F Profit on KEBCS 1151 AOA 250

Table 13- Dr. -[Ilnugﬂ Caleulations Exeluding Profits from KEBCS™

AT Apiaiwels @ | NS Mlalaiig ]
HSBC Oifer Hana Offer  Hana Offer Case
Emtpﬁn ]
= Case Case  Plus 25% Premium
.':'l'-'nl-.'.'u'.::.'.u: inf Tiskwl Livs I.731 433 T
KEBLS St OFf 1,151 =ik Bl
Bevised Total Loss 580 =175 156

See also Respondent’s Closing Statement, 2 June 2016, slide 433,
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conditioned its approval on a reduced price which, according to the majority of the
Tribunal, had nothing to do with Hana’s financial credentials or the FSC's “prudential”™

role.

(5) The Claimants Allege that the FSC was Always in a Conflict of Interest Between the
Discharge of its Mandate Under the Banking Ace and the Financial Holding
Companies Actf and its Own Institutional Wish to Appease Popular and Political
Opposition to “Eat and Run” Foreign Investors

551. The Claimants place a major emphasis on what they consider to be treaty violations in
relation to HSBC. While the Tribunal has determined that the circomstances of the HSBC
transactions fall outside of the 2011 BIT, the Claimants nevertheless argue that the HSBC

facts should be seen as relevant “similar fact” evidence to explain what the Claimants argue

is a similar pattern of misconduct in relation to the Hana transaction in 2011-2012.

552. The Claimanis say that the FSC’s failure to approve the HSBC sale was motivated by its
attempts to accommodate “a zealously anti-Lone Star political environment and
advantaging the domestic Korean banking industry, while preventing the ‘outflow of
national wealth” to the greatest extent possible.”*

553. The Claimants contend that the FSC was never seriously motivated by a concern about the
outcome of criminal proceedings, as is shown in a series ol internal FSC documents in the
record. ™

"2 Reply, para. 1241, citing Exhibit C-761, FSC, Review on the Supervisory Authorities’ Direction of Reaction on
the Sale of KEB Shares, 21 August 2007, pp. 4-5,

"' Among other documents, the Claimants rely on the following:

Exhibit C-426, Cable from 1.5, Embassy in Seoul, 25 July 2008, pp, 4-5: “[FS5C Chairman] Jun did noi mention
waiting for any appeals to that case [the KEB Sale Case] to play out, nor did he reference the separate court case on
KEB"s late 2003 purchase of outstanding shares in its credit cand subsidiary. Asked what might happen to the KEB
sale (and public sentiment) in the defendants in the BlS-ratio case [otherwise referred to as the KEB Sales Case] ...,
[FSC Chairman] Jun smiled and said, *Well, it seems like the worst we could do is just what they want us o do” {i.c,
order Lone Star to sell its KEB shares).”

Exhibit C-510, FSC, Draft Approval of HSBC s Shareholding on KEB Shares (Summary), p. 2. The FSC was
prepared to approve the HSBC s excess shareholding of KEB shares, including a drafi approval “[a]s a result of the
examination, it is determined that HSBC, etc. satisfies the approvil requirement as it i a financial company and
holding company of a financial company pursweant to the laws of the relevant jurisdiction, operating banking business
across the world by building business network over 26 countries, and has international credibiliny, etc.”
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554. The result of the FSC political paralysis and reliance on multiple pretexts for delay was
that Lone Star was stuck in Korea for many years, as the value of its investment in KEB

declined.™

555. HSBC withdrew its application shortly afier its SPA with Lone Star expired according to
its terms (on the day, as noted previously, when the Lehman Brothers Bank failed), ™
Accordingly, the Respondent says, the cause of any loss by Lone Star on the HSBC
transaction was Lone Star's failure to protect itself against HSBC's contractual right to

Exhibit C-755, Email from mn:u 20 September 2008: “With regards [sic] 1o HSBC's
termination, [Chairman Jun] sand that, it might have & low probability of success, if HSBC and Lonestar for

some reason decided 1o renegotiate a deal that was mutually acceptable then the FSC will give approval this month
(September). This has been agreed with the Blue House and key ministries.™

Exhibit C-578, FSC, Regarding Lone Star"s Sale of KEB, 24 June 2008: A “disadvantage” of approving HSBC s
application was that “there is a possibility that it may lead to the negative public opinion that the government aided
and abetied Lone Siar’s ‘eatl and run.”® An “[aldvantage]]” 1o “[a]uach [clonditions for [s]ake™ is “[ilt may
somewhatl mitigate the controversy over Lone Star's “cat and run™ [emphasis onginal]. Delaving HSBC's
application is also described as an “[aldvantage[]” because, “[i]7 the agreement with HSBC is terminated, it is possible
for domestic banks to participate in the acquisition.”™ The report includes a table showing Lone Star's investment retum
and capital gain i the F3C approved the sale to HSBC,

Exhibit C-Th&, FSC, Review on Supervisory Authorities” Direction of Reaction regarding Megotiation on the Sals of
Korea Exchange Bank Shares between Lone Star and HSBC Asia Pacific Holdings (UK) Lid, 25 Aogust 2007, p, 4.
“Korean banks' participation in the acquisition competition [for Lone 5tar's KEB shares| may raise the sale price,
resulting in the *eal and run® controversy” [emphasis original],

Exhibit C-57%, FAC, In Relation to the Negotiation on the Sale of KEB Shares Between Lone Star and HSRC, pp. 3-
5: The postponement of HSBC approval deseribed as advantageous as the sale of KEB o HSBC would “forestali[]
an opporiunity to introduee mega bank through a merger between domestic banks.” and the FSC should therefore
“delay the approval review [of HSBCs application] by returning or withholding the application form™ and
“[e]onsider the way to have domestic banks fo participate in scquiring KEB” [emphasis original],

Exhibit C=763 Revised, F5C, Report on the Progress of KEB Sale and Direction of Handling, September 2008, [under
“Diption 37]; I the FSC “grants HSBC an early approval for the acquisition,” one “[e]xpected side effect”™ would be
that *[djomestically, controversy over Lonc Star’s eat and ron could intensify.”

Exhibit C-845, F5C, Report on the Progress of the Sale of Korea Exchange Bank {Lone Star — HSBC), p. 1 ITHSBC
ierminates the contract with Lone Star, “[t]here is a possibility that in the global market, the termination of the
agrecment will be aitributed 1o “the Koreans® sentiment against foreign capilal and the governmeni’s withholding
of approval wnder the pretext of such antipathy'™ [emphasis origimal].

Exhibit C-T37 Revised, Main [ssucs Regarding the Sake of Korea Exchange Bank (partially unredacted per Special
Referec), Auguost 2008, p. 12: “If HSBC, a foreign bank, acquircs the siake currently held by Lone Star, it can prevent
additional outfAow of national wealth” [emphasis original].

Exhibii C-767 Revised, FSC, Siatus Report on Sale of Korea Exchange Bank, 2008, p. 10 {includes table showing
Lone Star’s investment return and capital gain if the FSC approved the sale to HSBC).

Exhibit C-761, Review of the Direction of the Supervisory Authorities” Response with Regard to the Sale of Korea
Exchange Bank Shares, 21 August 2007, pp. 4-5.

M Reply, pary. 1257,

™ Rejoinder, pare. 653; Exhibit R-044, “Agreement for proposed acquisition of a 51% sharcholding in Korea
Exchange Bank terminated,” MSBC Press Release, |8 September 2008,
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walk away from the transaction when HSBC decided the acquisition was no longer in ils

commercial interests,

The Tribunal's Ruling on the Relevance of the HSBC Dispute to the Present Case

The 2008 HSBC dispute is not actionable under the 2011 BIT. It is thercfore unnecessary
to address the Parties’ detailed submissions in that respect. However, in light of the
Respondent’s reliance on its “Wait and See” policy in relation to the Hana approval, itisa
relevant background that between September 2008 and October 2010, when the global
financial crisis hit and the HSBC application was pending, it appears from the FSC's
internal documents that the predominant concern was the “Eal and Run™ syndrome, even
though both the 2003 KEB Share Acquisition Case and KEB Stock Price Manipulation

Case were pending. ™®

The Respondent claims (and the Claimants dispute) that the FSC followed its “Wait and
See” policy consistently, but the question is whether the policy was used by the FSC 1o
serve an illegitimate purpose.™’ For the majority of the Tribunal, appeasement of the

politicians and other critics was not a legitimate factor in the Hana approval.

According to a majority of the Tribunal, the facts of the 2008 HSBC approval process
demonstrate the willingness at that time of the FSC to let political concerns operate to stall

the approval of a highly qualified purchaser.

In the majority view, this is relevant background when it comes to the analysis of the cvents
of 2011 and 2012 involving Hana Bank.

Lone Star Alleges Misconduct in Relation to Hana Bank

On 27 January 2010, LSF-KEB Holdings SCA executed an engagement letter with Credit
Suisse (Hong Kong) to act as lead financial advisor in selling its 51% stake in KEB.™* The
sale was named Project Orion. In Aprl 2010, Credit Suisse produced an Information

™4 Ree, e g, Claimanils' Closing Statement, 15 October 2020, slide 7.

™ &e¢ Exhibit CA-D62, C. Schreuer, “Chapter 1(: Profection against Arbitrary or Discriminatory Measures.” in
C. Rogers and R, Alford, The Futwre of Investment Arbitration (Oxford University Press: 2009), p. 188,

™ Exhibit C-584, Engagement Letter Between Credit Suisse (Hong Kong) Limited and LSF-KEB Holdings SCA,
27 January 2010,



Memorandum.™ By 21 April 2010, there was a flurry of media reporis. Forhap Infomax
reported that “{a]t the end of last month [March 2010], Lone Star sent out teaser letters lo

some 30 domestic and foreign potentizl investors, resuming the sale process in earnesy,”™"

561. By November 2010, Hana had become aware that Lone Star's negotiations with the one
interested buyer, the Australian bank ANZ, had reached a gridlock.™ At that point,
_ testified, LSF-KEB was “eager to sell ... even if we had 1o do so at what
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we believed was less than a fair price,” ™

562. Hana's Chairman, Mr._ met with Mr. - in London, England on

Saturday, 13 November 2010 to sign a Memorandum of Understanding, ™

¥ Exhibit C-221, Project Orion: Information Memaorandum, April 2000,

" Exhibit R-539, Email fmnmrum 21 April 2010, It is unclear whether these letters were sent in
March or carly April, since on OVETR , ¥ onhap reported that Lone Star had started s process to sell KEB

on 5 April 2010 {Exhibit C-458, "Key developments leading to Sale of KEB to Hana Financial,” Fosfap Enplish

News, 25 Movember 2010).
"'"- First Witness Statement, para. 5:

Iri the J"n.l']' q,l".?ﬂ.nrl'l Lewre Siar wag e close ncgwiﬂ.rfw with the dudraliag and
New Zealand Banking Group FUANZ™) as the patential buyer of KER. However,
Hana abtained information that the megolfations hemveen Lone Srar and AN had
reached a gridlock, and approached Lone Sior at an appropeiale pedat in Hme o
stari iatiows,  On November 13, 2010, Lowe Star's Chairman, Mr
i:(ndlmﬂfn Lowden and signed a Memorandum of Understanding,

T2 Exhibit 'I:WE-HT._ First Witness Statement, para. 56;

Thus, while Lowse Star recefved expressiong of tnleresi from | ANZ] and from MBE
Partners, o Korean private equity fumd that kad parinered with Nomra Holdings,
matther of them seened prepared to move forward with a deall ANE, I
parficalar, spent months doing due diligence and seemingly manesvering fo
miake a fove-ball affer for LYF-KEB ‘s stake. Withowt competition fronr the global
or event other regional financial instittions who had been scared off by HEBC s
exprerience, ANZ apparently feir i had the leverage to make @ low offer falthouwgh
one wold never comel, since Lone Star seemed fo have no real alternaifves. This
was very frugirating fo ws, given that KER had survived the global financial erisis
Betier than the mafority of banks in Korea and its shares conlinged to trade above
book valwe,  But ANZ's insights were fundamentally accurate; af thiv poinf,
Lone Star was eager fo sell its KEB shares o any interesied buyer - even if we
kad fo do s af what we belicved was less thawn a fair price. |emphasis added|

First Witness Statement, para. 3; the Memorandum of Understanding of 13 Movember 2000 was not

TN
n&um! ||n this reference,
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363, The media reported this development on Monday, 15 November 2010. Estimales of the
value of Lone Star’s stake in KEB on that day ranged from USD 3.8 billion™* 10 USD 4.1
billion.”™* 1t was also reported that Hana would likely pay a 10% control premium. ™

564. [t will be recalled that on 15 November 2010, Lone Star's stake in KEB was still
unprotected by any BIT.

565. Almost immediately, Hana's announcement met with “staunch opposition™ from KEB's
labour union,™” On 23 November 2010, 300 KEB union members rallied outside of the
FSC building in Seoul to demand that the FSC supervise the soundness of Hana's capital.
They termed the acquisition a “Big Bang™ for Korea's financial industry. ™ (The union

had been more supportive of ANZ’s potential acquisition.)’™®

566. During a phone interview on 23 November 2010, Hana's President, ||| <
the press that Hana will “negotiate until the last minute for the price™ and the media
anticipated that Hana would offer $4.1 billion for KEB.™ The next day, 24 November

™ Exhibit C-438, “WSJ: Lone Star Funds Agrees to Sell KEB to Hana Bank — Source,” Dow Jones News Service,
15 November 2010 (“Lone Star"s stake is worth about £3.3 billion based on KEB's latest share price.”).

™4 Exhibit C-440, "UPDATE 4 - Hana in talks to buy Korea Exchange Bank for $4.1 bin; ANZ sidelined,” Rewrers
News, 15 Movember 2010 (“Hana Financial Group 15 in talks with private equity firm Lome Star to buy a 54,1 billion
stake in Korea Exchange Bank, elbowing aside rival suitor [ANZ].").

T8 Exhibit C-437, “S. Korean bank may cut out ANZ in bid for Korea Exchange Bank: reports,”™ Agence Framce
Presse, 15 Movember 2000 ("While full terms of the deal were not yet known, Hana would likely pay a premium of
10 percent or mone o the current market value, the Wall Sireet Joumnal quoted a person close o the transaction as
saying "); Exhibit C-438, “WS]: Lone Star Funds Agrees to Sell KEB 1w Hana Bank - Source,” Dow Jomes News
Service, 15 November 2000 (“While the exact terms of the deal weren't yet known, Hana would likely pay a premium
of 10% or more to the current market value, the person said.”™); Exhibit C-439, “MARKET TALK: Hana Financial
#2.7% On KEB Stake Buy News,” Dow Jones Inernational News, 15 November 2010 (“Person familiar with sitaation
tells WEI though exact terms of deal not vet known, Hana would lkely pay 10% premium or mare to current market
valae.™).

7 Exhibit C-446, “Koerea Exchange Bank Union Protests Hana Group's takeaver,” The Korea Times, 19 November
2000,

" Exhibit C-226, “Second Financial Big Bang from Hana - s Suspicious KEB Acquisition,” Kyunghyang Shinmun,
23 November 2010,

¥ Exhibit C-453, “Hana 10 become Mo, 3 with acquisition of Korea Exchange Bank,” The Korea Herald,
24 Movember 2010 (“The union has been supporting the merger between the Australia & Mew Zealand Banking Group
which recently conducted due diligence on KEB.")

™0 Exhibit C-449, “Hana Offers Up to $4.1 Billion for Lone Star Stake in Korea Exchange Bank,” Bloourherg,

23 Movember 2000 *Hana Financial bid between 4.5 triflion won and 4.8 trillion won for the 51 pereent stake and
will *negotiate until the last minute for the price,” President Kim Jong Yeol said in a phone interview oday,”™).
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2010, it was reported that Hana's Board of Directors had approved the acquisition.™' The
price was KR'W 14,290 per share for a total purchase price of USD 3.1 billion.

567.  After the Hana Board made its KEB announcement, speculation turned to how Hana would
pay for the acquisition. Some reported that Hana would sell bonds and seek investors;™
others suggested preferred shares.™ There was a report that Hana would issue
KRW 1 trillion of corporate bonds. ™ Analysts told Bloomberg News that the acquisition
might be paid for through bonds or loans, or even through Hana Bank paying a dividend to
Hana Financial.™ One way or another, financing involved commitments that ultimately
would make it difficult for Hana to walk away from the transaction.

568. On 25 November 2010, Hana and Lone Star executed a Share Purchase Agreement ™ and
both companies filed Large Sharcholding Reports with the FSC.™"

569. The Respondent’s version of events — which is not contested by the Claimanis — is that the
regulators made progress in the three months following Hana's December 2010 submission
and were preparing to pul the application on the Commission’s agenda for an upcoming
meeting on 16 March 2011.7® However, as stated earlier, on 10 March 2011, the Supreme
Court vacated the June 2008 acquittal of LSF-KEB, KEB and Mr. [ and remanded

| Exhibit C-452, “Board of directors of Hana Financial Group approves acquisition of 51.02% stake in Korea
Exchange Bank,” MarketLine, 24 November 2010,

" Exhibit C-454, “Hana, Lone Star to ink Korea Exchange Bank deal today,” The Korea Timer, 24 Novernber 2010
(“Regarding its funding plan, [Hana Chairman 5.Y.] Kim said that Hana will sell bonds and seck financial investors
1o raise funds needed to pay for the stake.™),

"= Exhibit C-455, “Banking Deal Thwarts Seoul; Hana to Buy Korea Exchange Bank Stake From Lone Star, Leaving
Woori Without a Top Suitor,” The Wall Streed Sournal Cnline, 24 Novemnber 2010 (“Hana doesn’t plan 10 make a
rights issue to fund the stake purchase, the spokesman said. Instead, it may seek other financial investors or issue
preferred ghares or bonds, ™).

™ Exhibit C-456, “UPDATE: Hana To Buy 51% Korea Exchange Bank Siake For KRW4 85T-KRW4.75T," Daw
James International News, 24 November 2010 (*Online news provider Yorhar fefomar earlier reported thit Hana will
issue KRW trillion of corporate bonds.™),

"% Exhibit C-457, “Hana Financial May Sell Debl to Finance Acquisition of Korea Exchange Bank,” Sloomberg,
25 November 2010, p. 2 ("South Korea's fourth-largest financial company may borrow 2.2 trillion won through bonds
or boans o fund the acquisition, according to the average estimate of five analysts surveyed by Bloombergz News. Hana
Financial may also raise 2,62 trillion won through a dividend from s Hana Bank unit, the survey showed ™)

"% Exhibit C-227, SPA Between Lone Star and Hana.

™7 Exhibit C-882, Hana Financial Group Large Sharcholding Report, 25 November 2010; Exhibit C-883, Lone Star
Large Shareholding Report, 25 November 2010,

T8 1_H. Sohn Second Witness Siatement, para. 6,
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the case for further proceedings.™ A review of the reasons of the Supreme Court led the
FSC to anticipate that the Seoul High Court would enter a guilty verdict against Lone Star,
and impose a punishment on Lone Star for its crime.”™ A conviction would lead to LSF-
KERs loss of eligibility to own more than 10% of KEB stock, loss of voting rights, and,
potentially, a compulsory sale order. The FSC took the view that these events impacted the
Hana approval process.

The Claimants, on the other hand, deny that the FSC had any good faith reason to delay
approval, and point to a series of what they consider to be hostile FSC actions in respect of
the Hana transaction which they consider to be violations of the 2011 BIT:

(a) failure to observe mandatory processing deadlines;

(b)  subordinating performance of its staiutory mandate to appeasement of public
hostility to the “Eat and Run” investor;

(c) frivolous revisiting of NFBO status;
(d) pressuring Hana to abort Hana's interim KEB share purchase agreement;
(e}  pressuring Hana to oppose payment of KEB"s 2011 dividend; and

(f) using Hana as its agent to convey to Lone Star the FSC's need for Lone Star to
agree to a lower sale price for the KEB shares as a condition of its approving the
sale to Hana,

At this juncture, it is appropriate to scrutinise the FSC's treatment of the Hana approval in
detail.

Chronology of Disputed Events in the Hana Transaction

The Claimants contend that as part of the FSC strategy to placate hostile public opinion,
the FSC delayed its approval of the Hana application and then made approval conditional

¥ Exhibit C-233 / R-151, Supreme Court Judgment, Stock Price Manipulation; DUG. Sung First Witness Statement,
para. 14 (describing the surprising natiere of this decision),
™ 0.G. Sung First Witness Statement, para. 14.
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on Lone Star accepting a met USD 433 million™" price reduction for its majority stake in
KER.

573. The Respondent argues that it was Hana, not the FSC, that believed a lower sale price might
case public and political resistance to the deal and says the price reduction resulted from
Hana's own perception of commercial advantage presented by (i) Lone Star’s conviction;
(ii) the FSC's resulting sale order; and (iii) the deteriorating economy.”™ Hana acted on

its own interest not as the FSC's “servant.”

574.  For case of reference, the relevant chronology may provide a useful framework for the

discussion that follows:

(@)  February 2008, Mr. [l 1 SF-KEB, and KEB convicted at trial in the Stock

Manipulation Case;

(b)  Junc 2008, the Seoul High court overturns the Stock Price Manipulation

convictions on appeal;

(c)  November 2008, acquittal of Messrs. Yang-Ho Bycon and [JJJJJi| in the 2003
KEB Share Acquisition Case;

(d) 25 November 2010, Share Purchase Agreement between Lone Star and Hana at
KRW 14,290 per share;

(e) 9 December 2010, First Amendment to Share Purchase Agreement between Lone
Star and Hana; "

(§3)] 13 December 2010, First Hana Application to FSC;

(g 29 December 2010, Hana consultation with FSC;

™ Ser above paragraph 193, note 184, and Exhibit CWE-034a, Appendices to [JJJJj Second Expent Report,
Appendix B,
2 Counter-Memorial, para. 344. See ﬂ'.l'ir:- First Wilness Statement, para. 3.

"™ Exhibit C-229, First Amendment to Share Purchase Agreement Between Lone Star and Hana Financial Group,
9 December 2010,
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| February 2011, supplementary documents requested from Hana; ™™

28 February 2011, FSC lists Hana's application on the 16 March 2011 agenda for
the FSC Commission; ™
10 March 201 1, supplementary documents submitted; ™™

10 March 2011, reversal of the acquittal of LSF-KEB, KEB and [ for
price manipulation by the Supreme Court;

10 March 2011, Fair Trade Commission (“*FTC") approval;

16 March 2011, date of FSC meeting originally expected to grant approval to Hana

iransaction;
27 March 2011, BIT enters into force;
29 March 201 1, meeting between Hana and Lone Star in Honolulu;

8 July 2011, Hana and Lone Star sign an amended SPA reducing share price from
KRW 14,250 to KRW 13,390, having regard to mid-year dividend yielding a total
purchase price of USD 4.1 billion;

6 October 2011, conviction against LSF-KEB and [l for stock price
manipulation (KEB itself was acquitted);

7 Oectober 2011, FSC Chairman receives hostile reception at the National
Assembly;

12 October 2011, Lone Star announces it will not appeal the criminal conviction;

T Exhibit R-098, Financial Supervisory Service's Request to Hana Financial Group for Supplementary Submission
o Application for Preliminary Approval of Inclusion of Korea Exchange Bank as a Subsidiary, | Febeuary 2011 (“FS5

Reguesi'™),

7 Exhibit C-232, “Financial Services Commission Takes Final Steps to Complete Korea Exchange Bank Sale,”
Korea JoongAng Daily, 3 March 2011,

" Exhibit R-544, Letter from Hana to FS5, 10 March 2011 (submitting supplementary information) (*Cover Letter
io Hana Supplementary Submission™}).
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17 October 2011, FSC delivers Advance Notice of Disposition; "
23 October 2011, Compliance Order;”™®
11 November 2011, meeting between Hana and Lone Star in London;™™
14 November 2011, Hana submits a report to the FSC; ™
18 November 2011, Disposition Order; ™
25 November 2011, meeting between Hana and Lone Star;
25 November 2011, telephone conversation between the Hana and FSC Chairmen;
26 November 2011, follow-up meeting between Hana and Lone Star;

3 December 2011, Third Amended Share Purchase Agreement at KRW 11,900
per share;

5 December 2011, Second Hana Application:

8 December 2011, supplementary documents requested;

29 December 201 1, supplementary documents submitied;

11 January 2012, supplementary documents requested;

16 and 27 January 2012, supplementary documents submitted;

27 January 2012, FSC approval of KEB sale to Hana;

717 Exhibit R-102, Financial Services Commission Motification of Intended Messures, 17 October 201 1.
"™ Exhibit C-261, Compliance Order.
"™ Exhibit C-268, Transcript of Meeting Between Lone Star and | 11 November 2011,

"% Exhibit C-271, Hana Financial Group, Report 1o Financial Services Commission on Status of Korea Exchange
Bank Share Purchase Agreement, 14 November 201 1.

™1 Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months." FSC Preas
Release, 18 November 201 |; Exhibit C-276, Disposition Order.
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(ity 1B May 2012, date by which LSF-KEB was required to dispose all of its KEB

shares in excess of 10%.

. Initial Progress Prior to 10 March 2011 Supreme Court Reversal of Acquittals

575. OnMonday, 13 December 2010, Hana submitted its application to the FSC for its purchase
of a controlling interest in KEB.™ The FSC announced that the application lacked certain
relevant information. An FSC official told the press: “When Hana Financial Holdings
thoroughly prepares the relevant documents and we consider that it would not give any

influence over financial solidity, the final authorization may be immediately given without

preliminary authorization within 60 days.”™*

576. However, by the end of the month, “numerous™ politicians had joined civic groups in
protesting the sale of KEB to Hana.™ According to Mr.- the then President of KEB:

Afier the Hana sale was announced in 2010, the imion began staging daily
demonsiralions, occupying the lobby of KER headguariers, filing lowsuiis,
and threatening strikes. The union even tried to prevent KEB s compliance
with fama’s due diligence requests in connection with the acquisition by
Plvsically bavring ouwr personnel fronr cerfatn offices and threatening
employees who provided the requested information io Hana. The Korean
government made no effort to address the wnion’s disrupiive activity. To
the condrary, numerous Korean politicians affended the unfon's profesis
af KEB headquarters to support the union’s effort to derail the Hana
sale."™ [emphasis added)

577.  The Respondent contends that regulators continued to work on the Hana application in
January through late February 2011, The FSC and F55 requested supplementary materials
from Hana, which Hana provided.™ In February, the FTC analysed Hana's application

™ ] H. Sohn First Wiiness Statement, pasa. 9 (“Hana submitted its application for approval to acquire control of KEB
on December 13, 2000.7); Exhibit C-230, “Hana Financial Group Applies for Preliminary Approval for Korea
Exchange Bank Acquisition on December 13" Newspim, |3 December 2000 (*According to the Financial Supervisory
Commission (FSC) today, Hana Financial Heldings applied for the preliminary authorization on the 13* day of the
monih."},

™ Exhibit C-230, “Hana Financial Group Applies for Preliminary Approval for KEB Acquisition on December 13,7
Newspim, 15 December 2010,

™ Exhibit C-785, “Lawmakers To Look into Korea Exchange Bank Dieal,” The Korea Times, 29 December 2010

™ Exhibit CWE-020, Second Winess Starement of [ 22 sepiember 2014 (R Second Witness
Statement'), para, T,

™ Exhibit C-856, Hana Financial Group, Submission of Supplementary Materials, 16 January 2012; Exhibit R-109,
Hana Financial Group, Submission of Supplementary Materials, 27 January 2012; Exhibit R-098, F55, Request for
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for monopoly and competition issues.™ Hana provided the FSC with its financing plan
by the end of that month.™ On 28 February 2011, Yonhap News headlined an article
“Financial authorities are expected to approve the acquisition of KEB by Hana Financial
Group on March 16, 2011,"™ although an FSC press release the same day clarified that
*the review process has not been specifically scheduled and that we have made no decision

about whether to approve the application,”™

578. On 2-3 March 2011, similar stories appeared in the media about the likelihood of Hana's
acquisition to be approved at the FSC's upcoming 16 March 2011 meeting.™' Mr. -
the then-President of KEB, considered approval to be likely:

Supplementary Material for the Application for Preliminary Approval of Incorporation of KEB as a Subsidiary,
| February 201 1; Exhibit R-544, Cover Letter (o Hana Supplementary Submission,

™ 1.H. Sohn First Witness Statement, para. 9:
By the time | foined the Financial Bysiems Team in Februgry 2007, the FRC had
sent the applicadion to the Fair Trade Cometizsion for an analisls of effects on
campetition under the Monopaly and the Fair Trade Ac. while the F5S already
had commenced ity evamination process wnder the Financial Holding Companies
Al

Exhibit CWE-003, [l First Witness Statement, para_ 26:
Morgover, the FSC% longsianding pretevi—thal Lone Star was the subject of
angoing nvestigations—was af thal polsl very wealk, becanse the former bank
and government officialy who had been charged with wrongdoing in conmection
with Lone Star 5 invesiment [n Korea Exchange Bank Aad all been acquitied, and

m LSF-KEB, and KEB had been acquitied of the charges against them
aiing to KEBY rescue of KER Card Consequeently, the FSC finally seemed

prepared fo act om Manak applicarion, mobwithstanding these still  Turking

allegations fwhick, in any event, had nothing o do with Hana itvelf).
= Exhibit EWE-WB-.,- First Wilness Statement, para. 9.
" Exhibit C-294, “Approval Expected on March 16 for Hana Financial Group Acquisition of KEB” Fomhap News,
28 February 2011:

The financial indusiry confirmed on February 28, 2001 that the Financial Services

Commission (FEC) would gramt its approval for the application for the incluston

of KEB in Hang Fingncial Group as o subsidiary thereof ol the FSC regular

averetivgy owt Morch 16, 2011, regardleas of g recemt declzion to pasipone the lisifing

af new shares by Hana Financial Group,

An afficial af FEC sald "Ax the sale price has been paid in full, there is no

problem for the grant of the approval next month, The regular meeting will be

hald e March 8, ned Mareh 2.7
™ Exhibit R-087, Press Release from Financial Services Commission regarding submitting Hana's application for
the Commissioner’s Review, 28 February 20101,
™ Exhibit C-231, “Lone Star Qualificstions and Korea Exchange Bank Sale to have Parallel Review,” Korea
Ecomomic Daily, 2 March 2011; Exhibit C-232, “Financial Services Commission Takes Final Steps 1o Complete
Kerea Exchange Bank Sale,” Korea Joongdng Daily, 3 March 2011.



379,

S80.

581.

=215-

Around the same time [9 March 2011]. the FSC signaled itx intent fo

approve Hana's application by putting it on the agenda of an upcoming

mieeting on March 16, I was my understanding, shared by evervone else

invelved, that putting the issue on the agenda reflected the regulators

Inferniton fo approve the application.  (If the FSC intends fo deny an

application, they communicale that fo the applicant, and the applicanr

withdraws their application rather than fosing face with a direct negative

decixion. )™ [emphasis added]
In a 10 March 2011 press release, the Federal Trade Commission announced that it
approved Hana’s acquisition as being compliant with Korea’s monopoly regulations,™
Hana also chose that day to respond to the FS5 request for further information of 1 February

2011.™

10 March 2011 — The Supreme Court Decision

On 10 March 2011, the Korean Supreme Court allowed the prosecution appeal, vacating
the acquittals of Mr. - KEB and LSF-KEB Holdings SCA, and remanding the case
to the Seoul High Court.™ By 11 March 2011, ||| | | | S h2d been told by Lone
Star's lawyers at Kim & Chang that the FSC had already met to discuss the fate of Hana's
application in light of the Supreme Court’s decision.™

The Supreme Court’s Reasons for Decision signaled that Lone Star would likely be found
guilty of stock price manipulation. Mr. Joo Hyung Sohn, who gave evidence on behalf of
the FSC, framed the issue in his First Witness Statement: “[1]f Lone Star were punished lor
the financial erime of stock price manipulation, it would become ineligible to continue to
hold an excess shareholding in KEB, and thus the FSC would need to order Lone Star to
sell that excess shareholding.”™ The FSC could permit the Hana deal to proceed, but
according o Mr. Sohn, to do so would risk undermining its own deterrence mandate by

™ Exhibit CWE-003, [l Firs: Witness Statement, para, 26,

™ Exhibit C-41%, “KFTC decided that the acquisition by Hana Financial Holding of Korea Exe Bank does not
limit competitian,” FTC Press Release, 10 March 2011, See alro Exhibit CWE-003, First Witness
Statement, para. 26 (“On March 9, 20011, the Fair Trade Commission, Korea's antitrust regulator, gave its approval.™)
™ Exhibit R-544, Cover Letter to Hana Supplementary Submission; TD6, 1532:6-9,

™3 Exhibit C-233 f R-151, Supreme Court Judgment, Stock Price Manipulation.

™ Exhibit C-909, Email from || < 1 orch 2000

™ 1. H. Sohn First Witness Statement, para. 13,
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letting Lone Star escape regulatory sanction were Lone Star later to be convicted.™
Nevertheless, the FSC postponed any decision on Hana's application and it requested

further information and documents from Hana. ™

Hana Qfficials Meet FSC Officials Following the Supreme Court Decision

Lone Star contends that 8 meeting took place between the FSC's Chairman, Mr. 8.D. Kim,
and Hana's Chairman, Mr. [ shortly after 10 March 2011, at which point the FSC
Chairman suggested to the Hana Chairman thai Hana would stand a better chance of
securing the FSC approval if there was a reduction in price.®® The characterisation of the
meeting is denied by the Respondent, and the then-Chairman of the FSC, Mr. 5.D. Kim,
testified that he made no such suggestion®™' The Claimants did not challenge this

testimony during his cross-cxamination.

™ .H. Sohn First Witness Statement, para. 13,

™TDG,

1532: 1015338,

"% Exhibit C-949, [CC Award, para. 92. Hana Chairman [JJJij tstificd before the 10C tribunal as follows:

Mr.
View
{Exhibit

Hamg s view war Hhal 1he itiue r.;ff_l?n:' Star's ditqunhﬁcﬂ]‘fm nw.fq;lq.rnu_ﬁ'um

Hana's Application, wof Teast becauze Lame Star had not wet been convicted [

tried to convinge the FSC Chatrmar o fake the same view, Duwring sy meeling

with the FSC Chairmar, he indicated that the FSC was uadertaking a legal review

of the situation and that the final decision on Hana's Application was for the FRC

i make, which it world do in due course. The FSC Chalrman mentioned thar the

FRC war under a for of public and paditical pressure o the time. However, it was

clear to me that iff the pressure were ta be rediiced then he would nold be opposed

fo working foward finalizing the approval of the transaciion.  Hence, I'inferred

from our conversation that he would need the Parfies' help in evercoming the

hrdles be faced  Nowever, the FSC Chairman did not suggest — and I did moi

think it appropriate o a5k — whal the Paries cowld do in this regard. [emphasis

wdded]
testified under cross-examination that as a result of his meeting with the FSC Chairman, “he formexd the
a would stand a better chance of securing the FSC's approval il there was a reduction in the price”

C-949, ICC Award, para, 93).

" Second Witness Staterment of Scok Dong Bim, 15 Jamuary 2015 (“5.0. Kim Second Witness Statement™),

para., 20:

The Meeting with . - began af 2040 pm and could ol have lasted more than
10 or 15 mimites, becouse [ had another appoiniment with a former high ranking
efficiod in the Ministry of Finance beginning af 3 pm. T comveped fo Mr, the
FSC s basic position af the ime, which was thai the applicetion would be decided
gecaording fo law and principle, and thal the witimate decision was for the
Commizsion fo make. [ would nof have been in a position fo say more than ihis
because whether o give final approval for acguisition cowld only be decided by
the Commission
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There were other contacts between Hana and the regulator. Hana’s Mr. - and
Me. [ et with Mr. Jaeseong Joo, Deputy Govemor of the FSS unit of the
FSC. Mr.- evidence was that “Mr. Joo did not disclose any options that the regulators

may have been considering at that time, ™"

I6 March 2011 — The FSC Meeting

The Lone Star situation was discussed at the next FSC meeting.®™ Much of the discussion
related to Lone Star’s NFBO status (a side issue eveniually dropped by the FSC) but also
a constitutional question about whether Lone Star could be found guilty under Article 215
of the Securities and Exchange Act il'Mr.- were eventually convicted. Lone Star’s
lawyers contended that the Korean Constitution did not permit cnminal hability to be
attributed to a corporation for the acts or omissions of an agent such as- There

were precedents in the Korean Supreme Court striking down similar provisions.

29 March 2011 — The Honolulu Meeting

Hana's Deputy President, Mr. ||| T m<t with Lone Swars Me. R io
Honolulu, Hawaii on 29 March 2011 (the “Honolulu Meeting™). The signals from the
judgment of the Supreme Court {which had been reserved since March 2008)* created
the expectation of an eventual conviction {(which happenced) of LSF-KERB of “a serious

2 Second Witness Sistement ﬂ-_ 16 Janyary 2015 ['- Second Wilness Sialement™), para, §;

As ix mentioned In the transeripd, 1 did heve a mesting with an F55 afficial
{Mr. Jaeseong Joo, then Doty Grovernor of the FS5) after the Supreme Cowrl's
decizion came ol on March 10, 2001 T that meeting, T inguired ahan the FS8 s
position on possible implications of Lome Star’s misconduct for the approval
process. Mr, Joo responded that if was secessary for the FES fo condecd o legal
review regarding Lone Star's eligibility a5 a major sharehalder, | stated Hana's
positton that Hang s application shawld be decided without waiting for the resulis
af such a review. This s all [ had discussed with Mr. Joo. As far a1 a [ remember,
Mr, Jov did not discloze any options thar the regulators may have been
constdering af that iime.

See atvo TDT, 1807:7=13 (Testimony of Mr, “Rather than conveying the position of Hana, 1 asked what
was the position of the financial supervisory itecs; and in that process, from Hana Bank's perspective, we had
already submitted an applicstion for approval, and 1 did convey that Hana Bank was hoping that the existing filing
would ke approwed and would proceed as it had been submitied,”

M Exhibit C-928, Stenographic Records of the 5th Financial Services Commission Meeting {disclosed per Special
Riferes), 16 March 2011,

"™ Memorial, pare. 274,
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financial crime, "™ A convietion would trigger an FSC order under Article 16-4(5) of the
Banking Act against LSF-KEB to reduce its sharcholding in KEB to 10% within at most 6

months.

586. During the Honolulu Meeting, Mr. _ outlined Hana's analysis of three

possible approaches the FSC might adopt in response to the Supreme Court’s decision, ™
The Claimants contend that this, too, proves Hana was coordinating closely with the FSC,
because these were “essentially the same three options” the FSC considered internally
several weeks later, as reflected in an internal FSC document.* However, the Respondent
says these were the only realistic scenarios available to the regulators, so it should come as

no surprise to Lone Star that Hana was able to roughly predict them, *™

587. The Respondent says that imrespective of whatever Mr._ said o Ml‘-- at
the Honolulu Meeting, the allegation that in March 2011 the FSC was conditioning its

approval of Hana's application on a price reduction is contradicted by the swom testimony
in this arbitration of the responsible FSC officials, as well as each ol the Hana executives

who were said to be on the receiving end of this “message” from the FSC.*®

588, Nevertheless, the surreptitious recording by Lone Star of the Honolulu Mecting records
T'-ir._ attributing & very specific strategy to the FSC, although qualifyving it
by atiributing the source to “my feeling.” Mr. || N sucgested that the Fsc
would like to show the public that Hana obtained a KRW 300 per share reduction. When

Mr. [ asked if the FSC made that position explicit, Mr. ||| replicd that
they had not, qualifying his denial by stating that the FSC had alluded to share price in

B3 In this case, Articles 188(4)1 and 215 of the Secwritics and Exchange Act (Exhibit CA-095, Republic of Korea,
Securittes and Exchange Act, Law No. 8,985, partially amended 21 March 2008).

“‘_ Second Witness Siatertent, para. 7.

¥ Reply, para. 195.

- Second Witness Staterment, para. 7.

- Second Witness Statement, paras. 11-14; Second Witness Statement, para. 5; 5.0, Kim Second
Witness Staterment, paras, 1923, The then-Chairman of the FSC, Mr. 50, Kim, for example, has testified
uncquivecally that he never, al any time, delivered any “message™ to Hana that he needed assistance overcoming
public or pelitical obstacles o approving the Hana transaction, and that he never, at any time, discussed the price of
the transaction with Hana's Chairman or anyone else at Hana,
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pointing oul that Hana could take advantage of the Additional Consideration clause to make
it appear as though there was a real change *'°

"% Exhibit C-479, Transcript of 29 March 2011 Mecting in Honolulu Between [ and [ ¢ nonotui
Meeting Transcript™), pp. 18-19. See alvo pp, 5, 10-11, 1415, 18-19;

m L, and the message deli-delivered o our f_'l'um'.rmm- iz, from
iy e

Chairman] is, Jre is, he is really willing io do something lo approve
thix transaciion Buf be alo in need of, it a srease, aitance or help from s, ul
o witely overcome the lirdles that he is facing with, especially related to public
blame, or political blame that ke might conte up witl when fe approve this deal
8o I belivve that ke is really willing fo do semething for us. but ol the same time,
we — i there i3 aything thal we can Relp him Lo go throwgh the whole, you knoow,
rask that we have to do vomething for him too, So that s the kind of sitwalion

LR
* Sa, [ think- | think, you know, the arguments that you just made,
are the argwments we already made to FSC Buwt thals o kind of a [. ] request

af FXC in fevmns of axsisiing FSC fo have bing of excuse. Or way ouf f0 approve
this trensaction. They haven 'f exactly mentioned whal amendments fo mx
E En, but just to wnderstand how specific they were, they- they said if we
fake optfon three, we need an amendment et punishes Lone Sear? Or

So...

Hienw dy they fusiify thar? How did they sery if?

My sense is, af feast they can, they wowld like fo say the terms are
.] fer Lone Star, beconse of, becmere of, the force sale. So the ferms
became wnfavorable fo Lone Siar because of the force sale whick T ihink, 1
presume, implies some adiusiment of price. T don 't think they are falking aboi
fike 100 million, 208 milliom, bt rather spmbelic. But again-, apain, iz option
it ot [ .. ] et desirable apdion We don 't like thiz oprion. We would like (o be
more objective and mare rational aption [sic] which is momker one.  Or mimber
e vt seprarale approval opition.

LB R

L, i thet was the real punishment, they may strongly request the

€, huge rediction of the purchase price. But what they gave impression (o ws

ix sl that one, But rother they kind of indirecily pave impression that there
muay be some mechaniim we can both wrilize fo make the deal to be changed

superficially and therefore they can say that even though we order whole sale,
we didn 't approve the original SPA but rether changed SPA.

Bui the addittonal NN won bz nod e proporiton To the darer. 1%
e .umnr! one mromth. So what [ thought i if the deal is being closed within the
mrenmrhy r!,l" Ap.rr'.l', WA SR dn:'!r'berm'r.lh.r_ .:.i'ﬂﬁﬁnrm'r.h.' clate the deal in the month r:l_f
May for example. Thea 200 won, we can 2ay we saved 200 won,
Ard plus price reduction of 100 won whick is a real reduction il ifwe agree. Then
we can say fo the pablic diat 300 won, T iink that magnifude can fusilf FSC's
decinian Io approve our fransecion. That s owr feeling based an owr infernal
digcustinn

- Bt they said thal?
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589. At the meeting, Mr, _ also conveved to Lone Star that Hana was desperate
to close the transaction with Lone Star and that Hana was in close contact with the FSC

Chatrman:

H You know, as, as you [INDISCERNIBLE] probably one of
the mos! desperate persons for this deal, and aft, because, you know, Tam
the very one who secured all the mowey, myself|...] in Korean won, debi
Sinancing — I did &, I did alse the difficali 1.3 irillion won of equily
[financing myself. There are 36 investors secured, and uh, real headache
iff thix deal does mot go through, Idon’t know what to do myself, 5o 'm
reafly desperate. U, I'm really upsel with FSC rhese days, bul wh, thar s,
you know the very wnigue characteristies of the government officials. So
there are difficulties fo deal with them. But Chairman and [ am
exerting our best effort, Cuwr Chairman - as for a5 | wndersiond, he, of
least talk to the Chairman of FEC almost every dav. ™' [emphasis added)

590. Following the FSC deferral of Lone Star issues at its 16 March meeting, Mr.- wrole
to the FSC Chairman, Mr. 8.1, Kim, on 3 April 2011 to advise that there was a deadline
ol 24 May 2011 and that the FSC's approval was the only impediment to completing the
transaction. A refusal to allow Lone Star to dispose of its interest in KEB to Hana would
serve no regulatory purpose, since the purpose of the regulations was to prevent unqualified
owners from operating banks and Lone Star's sale of KEB would cxit Lone Star from
Korea and make its qualifications irrelevant. Mr, [ also emphasised that even if
- were to be later convicted, the constitutionality of imposing vicarious criminal
culpability on Lone Star Ihr- acts or omissions could result in another 2-3 years

of litigation,*'*

H Nir, thay dide 't say thal. They dida 't s that, Bul once they poinfed

that we Hana can lake advantage of the additional consideration to make the
charge @ real change even though o 5 ool econcmically at feast FSC can
approve the fransaction superficiolty with lower consideration. [emphasis added]

! Exhibit C-479, Honoluln Meeting Transcript, p. 3.

"2 Exhibit C-237, Lesier from [ ©o 5.0. Kim, 3 Aprit 2011
We wndersiand that the FSC _.I'i.-u:"IT Therl 61 oriest atvess the r'.mlr:lr.n:l' :.:f this Eulr:ln:'m
Cowri decision on the proposed sale before N can move forward with lix
cansideration of HFG's application.  As we undersiand it, the question
confroniing the FSC i whether the FRC firsi musi determine the siaiuz of KER
Holdings as the curren! major shareholder af KEB, before it can rule on whether
HFCE s qualified fo ke the new major sharshiolder of KEB. We respectfily submil
that the clear answer to this quesiion is, "No "
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p 3 The FSC Becomes Increasingly Anxious Abouwt Public Opinion and Political
Confroversy

591, The FSC was scheduled to make its decision about Lone Star’s status at its regular meeting
on Wednesday, 20 April 2011.%" The FSC produced a review of Lone Star’s sale of KEB
dated 19 April 2011.*"* This review raised the NFBO issue and acknowledged that “Lone
Star could file a request for an international investment arbitration (ICSID) against Korean
government due to the delay in the recovery of its investment."*"® The document also notes
the FSC's awareness that the existing agreement had a deadline of 24 May 2011. The
review makes no mention of Mr. _ letter of 3 April 2011,

592. However, internal FSC documents show increasing FSC concemn about juggling
conflicting legal opinions on the LSF-KEB eligibility issue.*'® On the one hand, the FSC

[.]

Furthermore, no legitinnale regulatory purpese can be served by refusing o

allow that propesed sale fo go forwvard on the basis thar KEB Holdfngs may mid

be gualified to be the major shareholder of KEB, Even if that determination

were finally reached — following the completion of the trial 55, which will

likely rake another 2-3 years, and which Lore Star and infend Io

vigorously defend (including, in KEB Holdings' case, a ¢ ge in the

Constifutional Courd fo the constitutionality af the criminal wicarious Nabilie

starfueie under which if has been charged, and which is similar io ather criminal

stafutes thaf have already been found fo be prconsifiinfional) — the sole remedy

availahle fo the FSC would be to order KER Holdivgs to sell the majority of its

stake in KEB within six months (to below 9%, By KEB Holdings is prepared 1o

sell this sfake Fight row — irdeed i has already comfracted to do 2o, [emphasis

added]
B Exhibit C-477, “Lone Sdar Decision May Be Delayed.” Korea Joongdng Daily, 25 April 2011 (“The Financial
Services Commission had been scheduled 1o make its decision af its regular mecting on Wednesday.™).
"4 Exhibit C-572, Financial Services Commission Examination Related to Lone Star Sale of KER, 19 April 2011
(“FSC Examination of Lone Star Sale of KEB™), Exhibit C-T64, Financial Services Commission and Financial
Supervisory Service, Examination Related to the Lone Star's Sale of Korea Exchange Bank, April 2011 (“FSC and
F55 Examination of Lone Star Sale of KEB"). Although highly simitar, Exhibit C-572 does not mention
Assemblyman Lim and mentions the MFBO with less detail than Exhibin C-Téd. On the other hand, Exhibit C-571
directly acknowledges Korea’s possible exposure to ICSID investar-State Liability if the Lone Star decision were to
be delayed,
¥1? Exhibit C-764, FSC and F55, Examination of Lone Star Sale of KEB p. 1, 15 April 200 | (“Assemblyman Young-
Ho Im [Lim] presented materials to prove that Lone Star is a non-financial business operator’™); Exhibil C-572, FSC
Examination of Lone Siar 3ale of KER, p. 4 (“The assessment of Lone Star’s eligibility as a major shareholder has
been detayed since the end of 2006 due o the issue of a[n] NFBO (industrial capital), the irial on the KEB fire sale
case, ete."), and p, 7,
HE Exhibit C-572, FSC Examination of Lone Star Sale of KEB, pp, 7-10 (" At this moment, it is difficult to draw a
conclosion because there are conflicting legal opinions on whether the eligibility requirements are met or not™);
Exhibit C-T764, F5C and F85 Examination of Lone Star Sale of KEB, pp. 6, B, Exhibit C-581 Revised, F5C,
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was worried about being accused of abetting Lone Star’s “Eat and Run,”*"? while on the

other hand, it faced criticism for the continuing delay.*'* There was no simple solution 1o

end the controversy and thus the need to buy more time.*® The FSC also noted that delay

Regarding the Acquisition of Korca Exchange Bank by Hana Financial Group, April 2011, pp. 3-4; {With regard to
the FSC possibly approving the Hana application before the conclusion of the cases] “There is a burden of political
controversies that the acquisition was approved despite legal uncenainties, thereby aiding and abetting Lone
Star’s cat and run and giving HFG preferential treatment. .. Politleal offense may arise, such as ealls For

National Assembly hearings or audits” [emphasis original]).

"7 Exhibit C-572, FSC Examination of Lone Star Sale of KEB, p. 9 (“The government may be criticized for shetling
Lone Star’s eat and run by rushing the granting of the approval despite the legal uncertainties™); Exhibit C-764, FSC

and F55 Examination of Lone Star Sale of KEB, p. 8.
3 Exhibit C-572, FSC Examination of Lone Star Sale of KEB, pp. 8- 10

There @5 concern that the government may be crilicized for avelding
rexponsibility dwe io the continuing postporesrent of @ decisian

(-1

The governmend 's artginal position was that & will decide whether to approve the
sale after defermining eltgilbility, and there i a possibility that the government
may be criticized for changing its origival position,

The governmient may be criticized for abetting Lone Star's eaf and run by
rushing the granting of the approval despite the legal nnceriainties.

There is a concern that if may be criticized for reserving the judgment on Lone

Star's eligibility if the couri affirms a decision finding defendants pulliy after
the approval of the KEB sale is granted [emphasis original)

Exhibit C-T64, FSC and F55 Examination of Lone Star Sale of KEB, pp. 5, 7-8:

If the approval of the sale of KEB is granted while there remain questions
about Lone Star's eligibility as a large shareholider of KEB, a possible final
and conciusive court decivion to find Lowe Star guilly in the future is expecied
to proveke criffcismey apainst the povernmient’s policy decision.

Possible criticizms that the disposel order, efc. are orly formalities fo afd ‘esar
ard run” by Lone Star and to accord fovorable ireatment to Hana Financial
Giroup.

[...]

This gption [Option 3] may proveke critficisms thaf the governmens aids and
abety Lone Star's ‘eat and run’ by scheme by rashing fo approve the sale of
KEE despite the legal uncertainties

Thiz aption [Option 3| may be crlticized for reserving the Judgmient on Lowe

Star's eligibility if the court affirms o decision finding defendants guilty after
the approval of the KEB sale ix granied [emphasis original]

H¥ Exhibit C-764, FSC and F85 Examination of Lone Star Sale of KEB, p. 5:

This aption [expeditions completion of the approval process] may lead fo
confroversy over the government’s support for the so-called ‘eat-and-run’ by
Lone Star and aradily faverable ireafment fo Hana Financial Group,

This apiion [expeditious completion of the approval process] sray lead fo
contraversy thal the government changed (v origingl pesition lo complete the
approval process after making Its decizion on Lone Star's eligibility ax large
sharehalder of KEB, |emphasis original]
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“could have a negative impact on Korea's international creditworthiness due to overseas

investors® loss of confidence in Korea's investment environment, etc.” ™0

The FSC's review shows that it considered three options:

(a) “Postpone the determination on Lone Star’s Eligibility and Approval on
Acquisition Until the Court’s Final Decision;”

i) “Denial of Eligibility and Sale Order + Approval on Acquisition;” and

(c) “Reserve Decision on Eligibility + Approval on Acquisition.”®"!

The Tribunal notes that conspicuous by its absence from this list of options is approval of
LSF-KEB eligibility and/or approval of the Hana acquisition *™

The Claimants argue that Hana and the FSC must have been in ¢close communication in
this penod because internal FSC documents pose the same three options as conveyved by

Hana representatives during the Honolulu Meeting. In his Hearing testimony,

% Exhibit C-572, F5C Examination of Lone Star Sale of KEB, pp. 7, %:

o Lone Star could file international invextment arbitration (FCSID) agains
Korean goverament dice o the delay in the recovery of ifs investmend,
* This could have a wegotive impact on Korea's imternational
credifwerifiness dwe fo overseas invesiors” loxy af confldence In Korea's
investment environnrent, efe, [emphasis original]

W

o It is mecessary to prevent adverse effects of delay in the approval on the
Snencial indusirles and Korea's creditworthiness abroad, |emphasis original]
*® Korea's creditworthiness abroad may be adversely affected by conlinuing
urceriaimties of the financial indisiries due o a provracted delay in the
KER sale, growing imfernationsl sentiment thal Korea iz very hosiile fo
Soreign capital, efc,

See also, Exhibit C-764, FSC and FS5, Examination of Lone Star Sale of KEB, 15 April 2011, p. &

o I is mecessary to prevent adverse offects of delay in the approval on the
JSinencial indusiries and Korea s creditworthiness abroad. [emphasis original]
* Korea's creditworthiness abroad may be adversely affected by contimeimg
uAcerfainites of the financlal ndusiries due te o protracied delay in the KEB
sale, growing infermaiional sentiment that Kovea is very hostile to foreign
capital, ete,

! Exhibit C-572, FSC Examination of Lone Star Sale of KEB, pp. 7-9.

B2 See D0G. Sung First Witness Statement, paras. (4-18; 1, H, Sohn First Witness Siatement, para. 15, MNeither of
these Witness Stalements shed light on why the FSC did not consider approval of eligibility and approval of the
acquisition as a factor during its review in April 2000,



596,

397,

o

Mr. [ (cstificd that “[flrom the FSC, 1 had never heard that they were
considering such scenarios. In their wake, or after the Supreme Court maling, we were
thinking of the possible implications of the Supreme Court ruling on our approval
prospects, and we received legal advice from law firms. And through that exchange, we
came 1o think that such three scenarios would be possible. "™ However, it seems the third
option came from the FSC because when asked: “Just so this is clear, this [the third option]
was an option that was explicitly mentioned by the FSC to Hana; is that night?™
Mr. [ confirmed <[Tlhat is comeet. However, | didn't hear it directly. |

heard it through our legal counsel, law firm, "

The decision that the FSC was to make at its regular meeting on 20 April 2011 was
postponed. In a media report from the following week, the F5C cited the NFBO issue that
Assemblyman Lim had raised on 15 April 2011 as the reason for its delay in deciding

On 12 May 2011, the FSC announced that it would continue to wait and see in light of the
conflicting legal opinions it had received from outside legal :rperts.“" The FSC

1 TD7, 1822:15-22.
4 TD7, 1827:17-22.
¥23 Exhibit C-477, “Lone Star decision may be delayed,” Korea Joongdne Daily, 25 April 2011

The Financial Services Commission had been schedwled to make its decizion at
it% regnlor meeting o Wednesday.

“The FEC had planned to deal with it in April, bl a suspicion recenily raised by
ﬂrprﬂwl.fuﬁw: Lim l'n'gg.:rﬂ.f o :J:mr:lgr:. bl | .ﬁ.rgﬁ-r:m.‘:mg FSC r{{ﬁﬁnf derid =dA
review of the facts invalving the allegations is otill wnder way. ™

The official referred fo Lim Young-ho, a lmemaker from the conseérvative
apparition Liberty Farward Party, who recently relbindled skepricism [sic] over
Lone Star’s sfatwy as g finarcial-oriented fnvestor,

"% Exhibit C-241 / R-092, FSC Bricfing on KEB, 12 May 2011, p. 1

As a resull of swch review, the owtside legal cxperts are curremtly giving
eonflicting apinfons on Lone Star Fund’s eligihility as o major shareholder,
riven that there are conflicling apinions among owlside legal experts ax lo Lowe
Star’s eligibility ox a major shoreholder of KEB ond further that fudicial
proceadings are wader way, it @5, af dhix poinl in tiee, diffficuli to make a fTral
defermination as fo the Lone Star's eligibility ax a major shareholder.

Taking inte accound the foregoing circumstances, we decided fo wall and see the
[Ty sfafics i?ll" The ERTICHRE ju'd:r.u'u.! p‘r::nrd.l'r:lg.t ARIRTE athers I .rrr.p.i:mg
defermination of whether fo approve Nang Financlal Group's (“HFGT)
W.I'I::pﬂ'rm _,I'E:r fRets o {Jf KER in itz suksidiaries’ Eroupn, [¢r|1|!h.-a.:is. adld-ed]
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spokesperson told reporters that “FSC collected as many opinions of legal experts as
possible,” providing no further details.*’ The spokesperson also cited “uncertainties.”**®

598. Following this press conference, media commentators stated that the FSC had fallen victim
to “Yang-Ho [Byeon] Syndrome,"™ a sarcastic Korean idiom referring to the delay of a
policy decision for fear of being held accountable®*” and named after the official who was
involved in the sale of KEB shares to Lone Star in 2003 and was eventually acquitted in
the November 2008 KEB Share Acquisition Case.*"

599. More importantly, one of the May 2011 articles reporting on the Yang-Ho Byeon
Syndrome also reported the following exchange between National Assembly members and
the FSC's Chairman:

BT Exhibit C-241 / R-092, FSC Briefing on KEB, 12 May 2011, p. 2:

[£2] You said FRC songht lepal opinions and there were differemces in Hem

Pleate give ur details on whoe were for and against the gronr of the approval

[A.] FEC collected as many opinions of legal experts as possible. [ am afraid |

cavmel give you sich details o this mament,
% Exhibit C-241 / R-092, F5C Briefing on KEB, 12 May 2011, p. 3:

There was the round-table megling thiz morning. As there have been many

specilations from the marke! and media after FSC announced itx decision on

March 16, and uncertainties remain abowt the acquisiion of KEB by Hana

Finagncial Groug, FEC decided fo posipone its decision based on the results of the

several rownd-table meetings and opinions of external experts and | ammounced

such decision foday.
' Exhibit C-242, “Korea Exchange Bank M&A, Blocked by the ‘Byeon Yang-ho Syndrome," Edialy Vews, 12 May
2011; Exhibit C-343, “Seok-Dong Kim raises the white flag to “Yang-ho [Byeon] Syndrome,"” Joongdng Daily, 14
May 2011; Exhibit C-244, “Where is the End 10 ‘Byeon Yang-ho Syndrome," Ajw Business Daily, 18 May 2011,
¥ Exhibit C-243, “Seok-Dong Kim raises the white flag to * Yang-ho [Bycon] Syndrome,”™ JoongAdng Daily, 14 May
2001 {(*He sent a signal that he would never be affected by so-called *Yang-Ho [Byeon] Syndreme["] {delaying policy
decision for fear of being held accountable ™)

Y Exhibit C-244, “Where is the End to *Byeon Yang-ho Syndrome,” Aju Busimess Daily, 18 May 20011, The
Clabmants siressed the alleged pervasiveness of the “Byeon Syndrome” in their 14 October 2020 presentation (see
TDR22, 15:20-16:11):

Direcior Byeon had been prasecuted and his career destroved, althaugh e was

witimalely acquitted for his relatively minar rofe in the FSC's approving Lome

Star's original invesiment in KEB. The FSC officials hod fo consider whether

they woueld foce the same fate i they followed Korean law and allowed Lane Star

e feave with the full profits from i KEB shares sale,

Tire Byean syendromme wad real and debilitating.  Poliffcal pressire won and (e
ride of lowe lost. And in the process, Korea breached the BIT.

The siory = the same with respect fo Korea's favation of Lone Star.  Kerean
politicians, civie groups, and the public at large demanded that the NTS tax Lone

Ktar,
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The biggest pressure came from the National Assembly.  The minority
parly members of the Natlowal Policy Commiitiee warned, "if the
Financial Services Commission allows Lone Star fo get away with
unreasonably high profits withowt any penalty, the National Assembly will
hold a hearing fo hold the FSU fo acoownt, and regquess an awdif on the
FSC 1o the Board of Auwdit and Inspection of Korea and file a complaint
with the prosecution.” The members of the mafority party, who [FSC
Chairman| SD Kim expected to defend him from the offensive of the
minority parties, just stood by, and some of them even sided with the
minority parties. Chung Wa Doe consistently distanced itself from the
isswe, emphasizing its “"now-intervertion principle. ™ [emphasis added|

g Hana and Lone Star Move fo Solidify Their Commitment

600. Hana and Lone Star representatives met in Tokyo on 18 May 201 .12 Mcssrs.-

- and- from Lone Star and M:sm.-- md- from

Hana attended the meeting.*™

601. The parties negotiated two things: a six-month extension for the SPA extending the
deadline to 30 November 201 1;** an interim step whereby Hana Bank and Hana Financial
Group would each acquire 5% of KEB shares accompanied by a USD | billion loan from
Hana to Lone Star, using Lone Star’s remaining 41.02% stake in KEB as collateral.*** The

11 Exhibit C-243, “Seok-Dong Kim raises the white Mag to *Yang-ho [Byeon] Syndrome,"™ JoongAng Daily, 14 May
2011,

""- First Witness Statement, para., B

From Hana's perspective, we wanled to extend the SPA so that, once the legal

isrues were resolved, we could go chead and consummate the fransaction.

Having observed both Kookmin Bank ornd HSBC seddemly withdraw (heir

respective applicavions, Hana way aware of the deficate nolire af the proposed

framsaciion, and sought ways fo solldlfy the partles ' compriiment. Ths, on May

18, 2001, we met with Lowe Star execwtives in Tokye and seggested that Hamne

Fimanetal Group and Hana Bank each purchase five percent of KEB shares from

Lane Star, which, in tofal {Le., 10 percent), was the maximum amounf thal could

Fe aoguired withowt riggering o regulatory approval. This idea had the berefiv

med omly af confirming the parties” commiiment {o the aoguisition, but also of

making KEF lexs attraciive to Hama's foreign compelitors, who would nof be as

imterested in purchasing less o a saforily interest fn KEB. [emphasis added)
F First Witness Statement, para. 6 (“On May 18, 2011, approximately a week after the FSC announced its

ision o postpone s review of the application, Hana and Lone Star met in Tokyo o discuss what the pariies

intended to do with the SPA.“];-FFim Witness Statement, para. 11
m- First Witness Statement, para, 6,
'“* First Witness Statement, para. 12 (“Hana and Lone Star ultimately agreed to extend the SPA for anather
six @ 8. Accordingly, the expiration of the SPA was extended from May 25, 2001 o0 November 30, 201 1")
Exhibit R-292 F55, Hana Financial Group’s Review of Extension of KEB Stock-Secured Loan, 23 May 2011

15 Exhibit R-292, F55, Hana Financial Group's Review of Extension of KEB Stock-Sccured Loan, 23 May 2011;
Exhibit C-245, Email from || mﬁ 25 May 2011,
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partics did not re-negotiate the share purchase price at that time.™’  In November 2010,
KER's shares were trading at KRW 12,300.% Hana's November 2010 offer was
KRW 14,250; the increased share price represented a control premium. By May 2011,
KEB's shares had dropped 20%.,* while Hana's offer price was still KRW 14,250,
meaning that the control premium, as a percentage of the market price, had roughly tnipled.

o7 Exhibit C-245, Email from || - N 25 vy 2011

fAgreed

o A CpTIan ian Al e Foaan P acii

Umder the condition thay the 10% prerchase will be completed prioe o Jume 30,
2001, and thergfore, we will be entitled to receive the 2 () dividend, the sale
price will be increazed (o KRW 14,250 / share,

...}

{To be further discussed)

[...]

Amendment to SPA- 41% Acquisition

Kale price of KRW 14,250 / share with no adiwsiment in conmection with any
Expected 2001 2™ and 3 O dividend amouwnt

"% Exhibit C-778, "Background of FSC's Decision to "order unconditional sale of KER shares,"" Dong-A-flbo,
29 September 2011 (“The price of a KEB share as of [28 September 201 1] is KRW 7,200, which decreased by 41%
from the price at the time of execution of the purchase agreement in Movember [2000] (KEW 12,3000.7L

“* Exhibit CWE-014, [ First Expert Repor, para. 64 and Figure 4:

[-2
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Figure 4. Performance of KER vs, [lana Stock (Mev. 1, 2000 - Feb, 9, 200 2).
Indlexed to 100 at Mov. 1, 2010, Dwvederds Be-Invested.
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602. Hana wished to publicly signal its commitment to complete the acquisition and make KEB
a less attractive lakeover target * Thus both Hana Financial Group and Hana Bank would
cach purchase 5% of KEB’s shares from Lone Star. This was the maximum amount that

could be acquired without regulatory approval.

603. The joint 10% purchase of KEB stock did not progress smoothly, Hana reconsidered
whether to proceed. ™' On 26 May 2011, the FSC contacted Hana about this potential
purchase. ™2 Mr. - was “incredulous™ about the alleged “pressure™ the FSC was
exerting on Hana despile his view that these 5% purchases should not attract regulatory

attention,

w0 First Witness Statement, para, §:
Thus, an May 18 200 1. we mel with Lone Star evecittives in Tolyo and segrosted
that fana Financial Group and Hang Bank cach purchase five percent of KER
shares from Lone Star, which, intodal (Le., 10 percend), war the maximum amoiod
that could be aeguired withowt triggering a regulatory approval. This idea had
the beneflt nof ondy of conffrming the parties ' commitment to the acguisition, b
alse of making KEB less atfractive to Nana's foreign competitars, wheo would o
he ay inferested fn purchasing less than o majority tnlerest tn KEB,

Exhibit CWE-006, [ Firss Witmess Staement, para. 34:
Recognizing thal compleiion of the sale would foke more fime, Hang propoged o
reinforce the partics” commilmrend to the deal by acquiring in advance 10% of
KER's shares—with Hana Financial Group and Hang Bank each eoguiring 5%
which was the maxionem amownt of KEB shares that the Flang Financial Group
could aedqiire withoul goverimienl approval

See also [ First Witness Statement, para. 6; Exhibit CWE-007, [ Firt Witness Statement,
para. 62,

First Witness Statement, paras. 14=15 ("'We continued to debate the merits of the proposal intermally, and
also were udcini ﬁl advice from oulside counsel on various issues refated 1o the proposal™) Second Witness

Akatement o 16 January 2005 Second Wiltness Statement™), paras. 7-8 (“These were the
reasons Hana eventually decided not o pursue the interim share purchase, not any pressure from the regulators.™),
*? Exhibit CWE-007, First Witness Statement; Exhibit O-T84 / R-327, FSC, Review on the Partial
Acquisition of Korea Exchange Bank Shares by Hana Financial Group, eic., 26 May 2011,

* Exhibit CWE-006, [ First Witmess Statement, para. 35:

F was fncredulows when, within o day or two of reaching this agreement, [ heard
[rom a senlor officer al Hana and my principal confact for this

fransaction, thal the FSC had pressured Hara not to proceed with the fmferim
share ﬂur:l'lu.tzr—n':n J'.Frdd.lgfr the Hoverinment I m.l'!hn;.l.rr'Jj.' awer thete
fransaclions.

Exhibit mmr,“ First Witness Statement, para. 67-
Shorrly after the meeting in Tokyo, however, Hang iwformed s that the FSC had
pressuwred Hana mad fe proceed with the nwe 3% share purchases and thar—
despite the foct thay the FSC had no authority to make suoh demands—Hana hud
aoguiesced



-229 -

604. Hana's witnesses disputed Lone Star’s allegation of FSC pressure.®™  According to
Mr_- the substance of the 26 May 2011 communication was that the FSC noted
that the purchase at KRW 14,250 was 50—60% higher than the current market price of
KRW 900, and making a purchase at that price would cause Hana Financial Group to
throw away about USD 313 million (KRW 345 billion) **

605.  Hana Chairman [JJJll stated thet Hana Financial Group made an interal decision not
to proceed. The 10% acquisition was discussed at two board meetings in May and June
2011. The board sought external legal advice from multiple law firms, and concluded that
paying a share prnice that was at least 50% higher than the market price could be a breach
of its fiduciary duty to shareholders, *®

. Sccond Witness Statement, para. 7 (“1 understand that Lone Star has alleged again that Hana changed its
mimd abowt the interim share purchase onky as the resalt of pressure from the regulators. Again, this is not correct™);
First Witncss Statement, para, 15 {“To be clear, the final decision not to move forward with the interim
purchase plan was a business decision made independently by Hana, without any coercion or pressure on the
part of the FSC.").

I First Wimess Statement, para. 14:

i or arpund May 25, 2001, in exercizing {5 supervisory role of monitaring
Sieranctal holding companies, the FES asked Hana o be vigilant abour the rivk
that its planned purchaze of W) percent shares in KEB at a premivm could
negaiively affect Hana's financial sowndness. The FIR's explanation was thar I
Hana purchased 10 percent of KEB shares ar KRW 14,250, which was 608 higher
than the ther-market price of Korea Exchange Bank shares (Le, KRW & 200), it
could cawse Mana to lose appraximately KRW 345 billion (USD 313 million).

l""‘- Second Witness Statemeni, parss. 7-R:

However, as we began (o think more abowr i1, we grew increasingly concerned
that proceeding bn this manner could raise varions giues, Qe siech tue was o
concern thal purchasing 5% of KEB shares from Lone Star ol a price af least 50%
higher than the then-market price of KER shares could lead to claims by Hang
shareholders thal Hana's directors and officers had breached thelr fidiclary
duties to Hana's shaveholders, We discussed this issue of lenglh at two separale
Hanag Financial Oroup Board meetings, in May and Jine 2011, during which
certain Board members voiced sirong concerns abowl the possibility of such
clatms. The concerrd were feriowt enough that Hang eves sought outtide legal
advice, from multiple low firms, 1o analyze this issee

While the Hava Board was concerned abou the passibility of breach of Tduciary
drty, we came to gain confidence that we would be able to extend the SPA for
ancativer sty movaths, and thus there was no longer oy real need for the interim
share purchase, These were the reasons Hana evertually decided not to parsice
the interim share pirchase, mod any pressure from the regalators,
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June 2011 — KEB Declares a USD 937 Million Dividend

In June 2011, Lone Star directors caused the KEB Board to declare a USD 937 million
(KRW 1 trillion) dividend.®™’ On 30 June 2011, regulators asked KEB not to pay this
dividend. Records from the KEB Board show that 90% of this dividend was made up of
extraordinary profits obtained from KER's sale of its shares in Hyundai Engineering &
Construction.*®  The regulators” documents show they knew about the profits from the
sale of Hyundai E&C, but they had concerns about public opinion™ and KEB’s capital

requirements.

On 27 June 2011, Mr. [} spoke with Me. [ of Hana on the phone, leaving
Mr_- with the understanding that afier the FS8S learmed about the extraordinary
dividend, they called Mr. - of Hana to urge a lower price for KEB as a result of
the dividend.™” |l denies having received such a call from the FSC.*' Mr. i}

T Exhibit C-813, “S, Korea Regulators Meet Korea Exchange Bank CED Ower Dividend Plan," Rewfers, 30 June
201 1: ("South Korean regulators said on Friday that they had requested Korea Exchange Bank (KEB) refrain from
paying out high dividends, as the bank is set to hold a board meeting amid reporis top shareholder Lone Star is seeking
total dividend payouts of some | trillion won (3937 million})."}.

¥ Exhibit R-393, Minutes of | July 2011 6® Meeting of KEB Board of Directors: (“The dividend payout ratio is
high this quarter because about 9% of the dividends resulted from the extracrdinary gains from the sale of the shares
in Hyundai Engincering & Construction (*Hyundai E&C")."),

"7 Exhibit R-283, Tssues Related to Korea Exchange Bank Dividend, 30 June 2011, p. 2 (“Critical public opinion
migy raise risk of negative perceplion and lamished reputation.™ ).

* Exhibit C-483, Email from [ < T 1 o 2000

Thanks for getting all of the loan docs dowe foday. | 1alked with Srem
My Bank g fharked him as welll They are exhansied from drgr wertly the
warious government endities (FS8, FSC, BOK, etc. ) who are making their life very
diffieuls,

F menticred that fmmediarely after the KEB dividend war approved, a
miid-managemenl iy from the FES ca H.m- fapelling?) ai Hana s holding
company and asked him what change in Hana's pricing of KEB would reswlf from
the dividend - explaingd thal we were sl in negoliation so no definitive
UFLEWER.

The F38 gy then said that Hana should negotiole o price that ix 74,250 legs,
daliar for dollar, the dividend palid - wad foken o Bif by surprise that the
regulator wonld be discussing their pricing. Apparently, the regwlolors are afraid
that they W be blamed for Lore Star faking (his dividerd a3 o reselt of their delay,
ard are Foping that ey can say Bt the dividend didn ¥ result in Lone Star
penting more money

I"'- Second Witness Statement, para. 12:

I da mat recall having any comversation with anyene from the FSS for the FYC)
regarding the mid-year KER dividend If T had had such a discussion, there would
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Bl mcmory of his 27 June 2011 call with Mr. [} differs from Mr. [
contemporaneous e-mail** as du-es-““

608. The KEB dividend was paid in July 2011.%4

L & July 2011 — The Parties Sign an Amended SPA

609,  An amended SPA was signed on 8 July 2011.%% 1t had a share price of KRW 13,390 per
share, down from KRW 14250 per share in the November 2010 SPA, resulling in a
decrease in the purchase price from USD 4.4 billion to USD 4.1 billion.* The reduction
was said to reflect the mid-vear dividend of KRW 1,510 per share and an upward
adjustment of KRW 650 to reflect second and third quarter performance. ™’

herve been a record off it on my calendar or in sy nolebook, email, or files. Fhave
checked my fles and can find na reference to such o discusiton. [ alio cerfalnly
wonld remrember such o divcussion, given how wawseal it wowld have been for the
regrdlalor fo wie sinch language, To oy bnowledge, the finaacial regulalors never
suggesied fo me or anyone efse af Hana that Hana showld negotiate a reduction
inn the price to offiel any dividends,

'“- Second Witness Statement, para. 16:

I recall herving a phone call with Mr, o or abouf Jwse 27, 2001 regarding
the finalization of the loan agreement MHana's decision nol io proceed with
the interim share purchase proposal. However, what [ remember (o have told
M. was that Hana hod decided not to pursie the interim share purchase
plem becanse of concerns about polfential clatms agaimst Hana's directors and
afficers for breach of fiduciary duty. T believe | also told Mr. et | P
heard indirecily thai the regulators had indicated that pursuing the interim share
purchase along with the loon agreement wonld make the loan agreement
something shorl of an ordinary loan agreement. Mr was beside
rig when I spake with Mr, liztening o the er

'l Sccond Witness Statement, paras, 910,
=4 Exhibit CWE-003, [ First Witness Statement, para. 17.
Y Exhibit C-250, Second Amendment o SPA Between Lone Star and Hana.

Irf""- First Witness Stafement, para. 12;
The sale price was adinsied dowmward from KRW 4.7 trillion fapproximatoly
LR 4 4 Billiow, or 14250 Won per sharel o KRW 4.4 iridlion fapprozimalely
LSD 4.1 Killion, or 13,390 Wan per sharel, after reflecting the decision made on
Judy 1, 2011 that Lone Star would receive from KES a large first-quarter dividend
af L3I0 Wan per share, ard the expected increase in net assel valie of KER for
the second and third guarters of 2001,

I*""'- Second Witness Statement, para. 14;

The share price in the aaended SPA that we signed on July 8 2001 e, 13,390
Karewn vwary was the product of dedwcting the mid-year dividend amoind af 1,510
Korean won per share from the origina! SPA sales price per shave of 14,250
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610.  The proposed loan from Hana to Lone Star proceeded. As the interim share purchases were
cancelled, Lone Star was able to pledge its entire 51.02% stake in KEB, thereby obtaining
from Hana a USD 1.4 billion (KRW 1.5 rrillion) loan rather than the USD 1 billion

(KRW 1.1 trillion) loan initially contemplated.***

611. InSeptember 2011, there were press reports in which Hana officials were quoted as having
said that Hana was planning to renegoliate the price of its deal with Lone Star in light of
the recent fall in the KEB share price and Lone Star’s likely conviction for stock price

manipulation.**

J 6 October 2011 — LSF-KEB is Convicted aof Stock Price Manipulation

612.  On 6 October 2011, as expected, the Seoul High Court convicted Mr. [JJJJij and L5F-
KERB of stock price manipulation; KEB was found not guilty.*¥ On 12 October 2011, LSF-
KEB announced it would not appeal,®' despite carlier talk of a constitutional challenge.

k. 7 October 2011 — National Assembly FSC Testimony

613. The day following the conviction, FSC Chairman Kim testified before a committee of the
MNational Assembly. The politicians appreciated that the base share price was determined
by the market but some of them vigorously protested the control premium which, the

politicians complained, now amounted to an uplift to 85% as a result of the declining price
of KEB shares,

614. The transcript of the National Assembly illustrates some of the hostility to the control
premium:

Korean won, and then raising the price by 650 Korean won per share (o reflect

second and third quarter performance, Thus, practically speaking, the amended

SPA price was an increased sales price.
% Exhibit C-249, Loan Agreement Between LSF-KEB Holdings SCA and Hana Bank, 1 July 2011,
H¥ Exhibit R-302, “Hana’s Under-the-table Work For Korea Exchange Bank Acquisition in Full Action,” Herald
Fconomy News, 7 Scptember 2011; Exhibit R-303, “Scung-Yu Kim, "Korea Exchange Bank Purchase Price [s
Variable,"* Korea Economic Daily, 28 September 201 1; Exhibit B-304, “Chairman Seung Yo Kim Hinis Possible
Renegotiation of Korea Exchange Bank Purchase Price,” E-Today, 28 Seplember 2011,

B0 Exhibit C-256 / B-150, Second High Court Judgment, Stock Price Manipulation.
“! Exhibit C-257, Letter from [T o 5.0 Kim, 12 October 2011,
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[Assemblyman] Che-chang Ooh: [...] | would like 1o raoize [...] the
excessive safe price that [ mentioned earlier. [...) IF i is assumed that a
premium is asually given 20~30%, the price must be 8 5008 000 won,
But 13,300 won? Then abowt more than 1.3 trillion won is paid. So the
premium for this 13,390 won is as kigh as 85%. Such payment cannol
happen, mever. This is breach of duty wnder civil and criminal laws.

Breach af duly.

[--.]

This is nof only a legal issue in civil and criminal faws but also a political
isswe, and I the Financial Services Commission, which must check the
management stability and capital adequacy of banks, leaves the situation
as it is, this is clearly a breach of duty. | would like to clearly say thar,
very clearfy.* [emphasis added)

o E e W
This should not be the case. Selling with 85% of the premium for the

management right... this, indeed, Korea ... This 5 mol acceplable,
Never."™ [emphasis added)

L

[Aszemblyman] Seung Duk Ko: [...] Problems are serious now. [ssnes
relaied to the [NFBO issue] would of course be a big problem, but I think
the terms of the confract are very unfair. Currently, the share price ix
abouf af 7300 won, buf the acquisition price is sef over 13,000 won. [...]
This does not make any sense, [...] Wouwld the Korean public be convinced
of that?* [emphasis added]

Some Members of the National Assembly thus made clear its hostility to the possibility

that Lone Star would walk away with the contractually agreed control premium for its
shares.

615. FSC Chairman Kim told the politicians that the price of the Hana transaction was a matter
for the private parties to decide, as follows:

*? Exhibit C-696, Minutes of the National Assembly Hearing of the National Policy Commitiee, 7 October 2011,
pp. 21-22

®3 Exhibit C-696, Minutes of the National Assemhbly Hearing of the Mational Policy Commitice, 7 October 2011,
p 21.

*4 Exhibit C-696, Minutes of the National Assembly Hearing of the National Policy Commitiee, 7 October 2011,
p. 24,
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And with regard fo the sale contract of KEB shares signed between Hona
Financigl Grrovp and Lone Star, the comract itself is basically something
the concerned parties of the contract must make o decision [ ... ).

However, when pressured on “[hjow such a ridiculous contract [which did not allow the
buyer to renegotiate the price] could be made possible in Korea,” the F858 Chairman

concedes, “[o]k. 1 will try to grasp the circumstances.”**

616. Lone Star contends that the statements by Assemblymen Che-chang Ooh and Seung Duk
Ko demonstrate not only the subsiance of the FSC's and FSS8's concern aboutl public
opinion, but also a warning to the FSC and FS8 not to allow the deal to proceed at its
current price. The FSC fear of a political reprisal goes back, the Claimanis say, to the
HSBC transaction in 2008, ¢

617. The Respondent says this testimony shows that the FSC and the FSS were bravely standing
up to political pressure, but the Claimants argue that the agencies were grandstanding to
give the appearance of propriety. In the Claimants® view, the National Assembly pushed
the FSC and the FSS5 to seek a reduction in share price (o a level agreeable to the politicians.

618. The Hana witnesses say Hana decided to seek a price renegotiation fndependent of and
prior io the 7 October 2011 hearing.**'

L 12 October 2011 — Lone Star Announces it will not Appeal Convictions on KEECS
Stock Price Manipulation Charges

619.  On 12 October 2011, Mr. [ wrote a leter to the FSC Chairman stating that LSF-
KEB would not appeal the decision rendered by the Seoul High Court on 6 October 2011,

I'HIr.- further writes:

With rhe Court's decizion az fo LSF-KER Holdings in this maifer now
Jinal, we undersiand the Commission will now rule on the pending

¥4 Exhibit C-696, Minutes of the National Assembly Hearing of the National Policy Committee, 7 October 2011,
pp. 23-25.
ETD22, 150:13-17:
Bk FEC chairaren wha J'uf{:ﬂﬂ'd I it cove ::.:.mﬁrmrd et intenge political and
public pressure existed o the tme. FRC Chairman Jun fold the US Ambassadar
i June 2008 thet ke would “take o hit™ i he pushed for approval of HSBC s
application
“"- Second Witncss Statement, para, II'.- Second Wiiness Siatement, para, 18,
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application of Hana Financial Group o aequire a majerity of KEB's
oulstanding shares form LSF-KEB Moldings fand the Korea Expori-
Tmport Bankl,  As yvouw are aware, that contract is binding on Hana
Financial Group and LSF-KEB Holdings through November 30, 201 1, but
affer that time may be terminated al any time by either party. Given that
Hana Firancial Group's application has been pending before the
Commission for almost a year, we look forward to the Commission s
prompt aclion on the application, and certainly before the end of
Novenher,

If there is anmything we can do to facilitate the Commission’s review of
Hone Financiol Group's applicalion, please do mot hesitate fo contact
me, ¥t

i 25 October 2011 — The FSC Compliance Crder

620. The FSC issued the Compliance Order on 25 October 2011. Mr_- testified that a few
days later, on 28 October 2011, he received a call from his contact at Hana, Hr.-
- advising lum that the FSC wanted Hana to renegotiate a new sale price that was

sufficiently lower to give the FSC the political cover 1o appear that they had punished Lone
Star and so could approve the deal ** Mr-- understanding of his conversation with

%* Exhibit C-257, Letter from [ o 5.0. Kim, 12 Octaber 2011,

"9 TD3, 937:21-952:19; Exhibit CWE-023, Second Witness Statesment n-;F 24 September 2014 |
Second Witness Statement” 22-26. See alvo Memorial, para. 294, reternng 1o Exhibit C-263, Emal
[11] and 28 Detober 2010 1; Exhibit C-264, Email from

-

201 reported the El:llinwutg to Messrs,

i Tribanal]):

#  Oktober 28, 2011 “The FSC has asked Hana 1o approach us to rencgotiate
the price of our contract downward, The [F5C] realize they should approve
the deal, but don[*Jt want to be criticized for allowing Lone Star to make too
much profit,

1 told him that the FS[C] should request this directly o us rather than going
through Hana, He sald that the F5|C] eould not propose this (o us since
the request is improper becanse it is not within their scope to set the
price. He said that is why they are doing it through Hana verbally rather than

in writing.
e said that [Clhairman [ was wld this directly by the FS{C)."
o Detober 29, 2011: reiterated that the FS{C] was pushing them

to reduce the price. He sabd that Hana was happy that it was a good price
and is anxiows (o close the deal as it is, and their request for a reduction is
only becauge of the FS[C] demands.”

* November |, 3011: * repested what he said last time: that the

FSC was pressuring them to rencgotinle & lower price to ‘give them an
excuse’ 1o approve the deal, [, of course, told him that the sale order should
be excuse enough.”
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Mr-_ 15 found in an email he sent to Messrs, - and - on
28 October 20115 Mr. || ccnics Mo [ version of the conversation *”!

n. 28 October 2011 — Hana Warns Lone Star that “We Should Find a Way to Alleviate
Political Pressure on the FSC"

621. On 28 October 2011, Hana Chairmsm- sent an email to Lone Star Chairman-
- advising of the existence of “increasing voices™ among labour unions, civie
organisations and politicians arguing for a “punitive forced sale by Lone Star” which, the
Hana Chairman claimed, Hana had thus far successfully opposed. Hana and Lone Star
would have to “submit a new contract,” because the existing contract had not been “entered
in accordance with the [Disposal] order™ and “in submitting a new contract we should find
a way to alleviate political pressure on FSC in approving the transaction, especially by ‘a
reduced price’ reflecting market valuation and turbulent financial industry.” He stated that
the FSC cannot be expected to issue an approval “with the existing contract.™ However,

according to the Hana Chairman's First Witness Statement:

% Exhibit €-263, Email from ||| < 1 - B ¢ 0<icber 2011
r”- First Witness Statement, para. 14;
Hang decided to seek a price reduction from Lone Star solely for its ovn business
reasont, | understand that Lone Star has alleged thay the FAC presoured Hana fo
seek a price reduction. That is simply nol true. The FEC never asked or pressured
me tn renegaliate the price terms with Lane Siar,

" Exhibit C-262, Email from ||| I 22 0cober 2011

It's been a year since we firsl signed the SPA and | hope we could dlose the
transaction soon with amicable relationship. As we expect FSC3 zale order
notificalion o be mvady in et week, [ am writing fo you fo share my view on the
currenl sitnation and Recessary actions for g coordimsted closing of ouwr
frapesensiron

It iz regretiable thal the Seow! High Cowrt's ffnal verdict was nat In fovor of yon,
and FSC has subsequently given you a fulfilling order with a shorl remedy period
However, [ helleve thiz b a gestwre by FSC that they wondd like 1o resolve the
situation as soon a5 possible, i they could find a way withouwt being Mlamed

After the court verdicd, there are incradiing voifces thal o pisiinve measures [fic]
showld be applied to Lone Star. It is mof only KEB labor amion, bt NGOw/eivil
activistys and politiclans who argee for a pumitive forced sale by Lone Star, Some
palificians have olaimed that the existing confract shoidd be muilifed and
Netional Assembly showld pass a mew law for punitive sale measures.  They
clatmed that Lone Star war in-eligible in ity orfginal prrchase of KER and reaps
excessive preminm from the currenl market price. Moreover, Mr, Sohn, a head
af the appoasition party, publicly declared ae the KER labor urion rally losi Sunday
that the current contract between Hang and Lone Star should be invalidated and
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623,

237

To be clear, these were all Hana's ldeas. T did not discusx the content of
this email with anyone at the FSC or the F58 [...] [ did not take any
regquesis or orders from the governmeni in renegoitiiing the SPA with
Lone Star.®"

Confronted with this letter at the Hearing, Hana Chairman - flatly contradicted the
most significant passage he had written in the letter: “Otherwise ['In submitling a new
contract, we should find a way to alleviate political pressure on FSC in approving the
transaction, especially by reflecting market valuation and turbulent financial industry’],
FSC cannot be expected to proceed to an approval of the existing contract.” Asked at the
Hearing [with a confusing double negative], *So, it's not a true statement that the FSC
cannot be expected to proceed to an approval with the existing contract; 15 that night™ The
Hana Chairman answered, “That's right."* The contrast between the Hana Chairman’s

letter and his testimony goes to the issue of his general credibility.

29 October 2011 — A Similar FSC Communication is Delivered by Hana's ||
- fo Lone Star’s

The same day that Hana Chairman [ sent vis tever wo mr I i < . 28 October
2011, Mr. _ of Hana called !\-'Ir.- of Lone Star. In his Witness Statement,
Mr. - acknowledged that “Hana believed that reducing the purchase price could

hiy parfy sl .;ﬂrnuglh.r urgre the Eovernment fo mike a panitive rale order,
Conslderinmg political situations in Korea (ie, recemt loss of Seounl Mayor
position by the ruling party, Notional Assembly election in April mext year,
Presidential election in December mext year, efch, I belleve that we wonld face
increasing stromger political resivtance, waless we sirive fo expedite the closing
o aair franseciion,

Despite an increasing demand for a penitive sale order, Hana has persuaded
FSC that such an order wonld net be applicable in this siudstion,  Bui, even If a
maemial sale order (5 atade by FSC, we are required to submil a new confrac, as
the existing contact was mel enfered in gocordanee with the sale order, In
submiitinr @ new confract, we showld ffnd a way fo alleviate political pressure
om FSC in approving the transaction, especially by reflecting markel valuation
and tirbulent flnawcial industry. Oherwlze, FSC con mot |2ic] be expected fo
proceed te an approval with e exisfing comtract,

I baligve ir would be mulually bereficlal i we could close the fransaction af the
eariiest poazibie time by doine 5o | appreciale your cooperation fo dale and hope
that we both do owr best fo complete e last part of our fransaction. emphasis
added|

'*-"- First Witness Statement, para. 19,
YT, 167T:1-20.
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alleviate the political pressure on the FSC and improve the outlook for regulatory

approval, "%

624.  Mr. ] nowever, says that Mr. ] went further in the call and attributed the
pressure to the FSC:

_ redayed direcily fo me the FSC's pressure on Hana o
renegofiaie the contract price during phone calls on October 28 and 29,
and again on November §, 2011, which I reported in emails to -

nined af Lowe Star. I refreshed my memory of

these calls by reviewmg these ifrée emails,

During owr call on October 28,
had asked Hana Chairman fo approach Lone Star fo reduce the
confract price, and that ithe officials knew that they should approve
the deal, bui they did not wani to be criticized for alfowing LSF-KER to
make foe much profit. | fold that, rather than going
throwgh the purchaser, the FEC sho e micde this reguest to LSF-
KER directly. responded to me, however, that the FSC
coled mof mrake fhit cily because if was mof within ihe FSC's
scope of auifarily fo set a price for the sale. According fo

the FSC chose to make its demand through Hana, only verhally,
because it knew that any pressure by the regulalor fo reduce the contract
price was improper.™" [emphasis added]

explained that the FSC

625. On 28 and 29 October and again on | November 2011, Mr. [JJJJj sent three emails to
I".-Ir.- and Mr. - in which he relayed what he said was the substance of

successive calls received from Mr._

Craiys,
I folked with _ [sic] from [H)ama foday. He explained the
Sollowing;

The FSC has asked Hana to approach us to rencgotiaie the price of our
cortfractl downward. The fva [sic] realize they should approve the deal,
but don|'|f want fo be criticized for allowing Lone Star to make too much

profir.

I terld hien that the FSA [sic] showdd request this directly to ws rather than
going through Hana, He said that the FSA [sic] could not prapese this
fo ux xince the request is improper because it is mof within their scope o

IT“‘- First Witness Statement, para. 18.
T Exhibil {.'Wl-‘.-tli;i_- Second Witness Stalement, paras, 22-23,
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seil the price. He said that is why they are dedng i through Hlona verbally
rither tlran in writimg,

He said that chairmarn . [sic] was fold this direcily by the FSA [xic].
Let 'z discuss this when vou get o chavece ol [emphasiz added]

Ciaeys, Dhad another talk with of Hana Bank this morning.
He didn’t have any different information than vesterday. He reiterated

that the FSA [sic] was pushing them to reduce the price. He said thar
Hang was happy that §f was g good price and s anxious o close the deal
ax it is, and their request for a reduction is anly because of the FSA [sie)
demands. I'll let you know if | hear anything else."™ [emphasis added)

L

Criys, Jrowme Hang Bank called me fast nighs,  He repeated
what he said last time: that the FSC was pressuring them fo renegotiofe
o lower price o “give them an excuse” fo approve the deal. 1 of conrse,
told them that the sale order should be excuse enough. Nothing different
[from last time.

' talk with each of vou on the phome.* [emphasis added]

626.  Mr. - also attributes o Mr. _ on 29 QOctober 2011 the statement that

“Hana was happy that was a good price and is anxious to close the deal as it 1s."*" Mr.-

- scemingly wished to portray the FSC not Hana as the moving force behind the

pressure for a price reduction,®!

¥ Exhibit C-263, Email from

o/ [ o B ¢ Octcber 2011
% Exhibit C-264, Email from | © and 29 October 2011,
¥ Exhibit C-267, Email from (6] and | Movember 01 1.
2 Exhibit C-264, Email fram 1o [ 29 October 201 1.
M Judge Brower makes the following comments: Mr. testificd in his First Witness Statement, that
“[wle first conveyed this rationale for lowering the purchase price to Lone Star on October 28, 201 l"- First
Witness Statement, para. 17}

When submitting this Witness Statement, Ml.wwu not awarg that the meeting between him and
Mr. in Honoluby, Hawaii on 29 Mar n recorded. [t stands to reason, in evaluating such

testimony, that a person m the position of Mr.* when speaking with Mr. of Lone Star, and totally
ignorant of the fact thai the conversation is being rec , would indeed be telling the truth. The transcript from the
recordmg clearly shows that Mr. first informed Lone Star that the FEC would not approve the
acquisition except al a lower price than n negotisted between Fana and Lone Star not on 28 October 2011 but

already seven months before then, on 29 March 2011, See Exhibit C-47T9, Honolule Meeting Transcript, pp. 4, 10-

11, 14-15:
m L, avid the message deli- deltvered to our L'er‘rmun- ix, fram
im [the FSLC Chairman] is, he i, he is really willing fo do something to approve
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thiz fransaction. Bul ke also in need of, in o sense, assisiance or help from us, uh,
fo wisely overcome the Burdies thar he is facing with, especially related io pabiic
blame, or political hlame that he might come up with when he approved this deal
S I believe that he is really willing to do something for s, bel af the same (e,
we = i there is anything that we can help him to go through the whole, you know,
fask that we have to do semething from him foo. So that s the kind of sitearion.

* So, I think- I think, you know, the arguments thal vou fusn pnads,

are the arguments we already madye fo FEC, Bt that's a kind of a [, | request of

FBC in terms of assisitng FRC io have kind of evcuge. O way ol fo approve ihis

franzaclion. They havent exacily mentioned whal amendments fo ws,

E S, baet fust o wndersfand how speciitc they were, they- they safd if we
oplion three, we need an amendment that pamishes Lone Star? Or...

Sa..

Heow do they fustify thai? How did they say it?
My sense iz, af leasi they can, they would [ike fo fay the terms are

... I Lone Star, because of [...] the force sale. So the terms became
irtfaveralle fo Lore Star becanse of the force vale whick [ think, | presume,
implies some adjusiment of price. | don't think they ave falking abowut like 100
avillten, 200 million, bt rather symbolic. Buwt again [...] this aption i not [, ]
most desirable option. We don't like this optien. We would like to be more
u!g'n:rl"vr e mpore rationg! -|1|r.u'1'|:.rlq [,n'f:l which it member one, O muimber o
and separale approval apiioe,

m‘ i, that vy the real punbshmen, they aay sirorgly reguest
¢ i reduction of the purchase price.  Bul what they gave impression
fo pas 5 o that one, Buf rarker they kind of indirectly gave tmpression that there
mray be some mechanizm we can both wiilize to make the deal o be changed
superficially and therefore they con say that even though we order whole sale,

we didn 't approve the origimal SPA bt rather changed SPA,

tries to explain away this inconsistency in his Second Winess Statement, claiming that the
Second Witness Statement, para. 100, However, it clearly shows the
inaccuracy of Mr. irst Witness Statement. Furthermore, returming o Mr. recorded
discussion of 29 , first of all, he states, *The FSC is in= Waking 3 scenarios info consideration right now™
(Exhibit C-479, Honolulu Meeting Transcripd, p. 4). This further evidence of Hana's secret work with the FSC is
confirmed in the references to “option three™ “We would like to be more objective and more rational option which is
number one” and “[ofr number two and separate approval option™ (Exhibit C-479, Honolulu Meeting Transcrip,
pp. 10-11). Interestingly, an FSC intermal document {Exhibit C-572, F&C Examination of Lone Star Sale of KER),
dated just three weeks afler this conversation, 19 April 2011 and entitled “Review Regarding Lone Star’s Sale of
KER,"” reflecis the same three options (albeil with different numbering) o which Mr. had been
referring, Recall, too, that this document was created many moenths before the Seoul High Court decision on & October
2011 finally convicting and fining LSF-KEB KRW 23 billion for vielating the Securities and Exchange Act (Exhibit
C-256 / B=150, Second High Court Judgment, Stock Price Manipulation). The three options listed in that internal FSC
document were (| ) “Postpone the determination of Lone Star's Eligibility and Approval on Acquisition Until Court's
Final Decision;” (2) “Denial of Eligibility and Sale Order + Approval on Acquisition;” and {3) " Reserve Decision on
Eligibility + Approval on Acguisition™ {(Exhibit C-572, FSC Examinstion of Lone Star Sale of KER, pp. 7-9). In his
Hearing testimony, Mr. first testified that “[fjrom the FSC, | had mever heard that they were
conskdering such scenarios. In their , or alter the Supreme Court ruling, wie were thinking of possible implications
of the Supreme Court ruling on our approval prospects, and we received legal advice from law frms. And through
that exchange, we came to think that such three scenarios would be possible™ (TD7, 1822:15-22). Nevenheless, when
asked “Just 5o this is clear, this [the third option | was an option that was explicitly mentioned by the FSC 1o Hana; is

M.
staterent was aken oul of contexi
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P 2 November 2011 = Conversation between Hana and FSC Chairman

627. On 2 November 2011 (just four days after Hana Chairman |l 28 October 2011
letter to Mr. [ #ana Chairman [} met with FSC Chairman S.D. Kim. The
meeting was just four weeks prior to the end of the SPA lock-up period on 30 November

2011. FSC Chairman Kim describes the meeting in his First Witness Statement:

For this reason, |Hana Chairman] Mr., wsked me whether the approval
wounld be granted within November. In response, [ soid to him that the
review process would proceed in accordance with law. Alva, I repeatedly
emphasized that whether lo approve the application rested on the
commission s decision and thus, T could not comment om i, ¥

- Hana Pushes on with its Approval Application

628, Mr. Sohn, the FSC team leader responsible for processing Hana's application telephoned
Mr._ of Hana in early November 2011** to ask if Hana intended to proceed

with the application.***

that right™ He confirmed, “That is correct. However, [ didnt hear it directly. [ heard it through our legal counsel,
law firm™ (TD7, 1827:17-22).
¥ S 0. Kim First Witness Statement, para. 21,

TDT, 1860:7-9 (Testimony of Mr. J.H. Sohn) ("1 don't recall the exact date. But, in 2011, in late October or in carly
Movember, | contacted the then-Team l.:ﬂﬂ%ﬂmd 1861:5-T ("Yes, As stated in my statement in
Paragraph 18, that was the gist of my communication with the then-Team Lﬂd:r,_ 1. H. Sohn First
Witness Siatement, para. 18:

Hana senl a stalus repart fo the F3C on November 14, 2011, a copy ol which con
be found af Exhibit =271, When I received i, however, | was surprised fo see
fhat Hawr hod gone beyvond the scope of what T hed reguested T hod asked
simply o inform ws whether Nana intended fo contimee the SPA with
ore atar. fnsiead, the report contained whal, in my view, was irrelevanl and
wmnecessary informanion. Particwlarly, T thought it was improper that the report
ditcicsred cerfaln grouns " views againsr Lome Sar recetving TO-80%a higher than
the KEB stock price, the public demand for a so-called “punitive " sale order, or
Hara s efforts to negoliate o lower price. Such informarion was irrelewand fo the
FEC's decision-making process, and could be misconsirued (o ! understand Lone
Star has done in this arbiiration) to suggest that the FSC had encouraged Hana
o seek a reduction in the purchase price, when in fact the FSC had done po such
thing, I was fustered when I received Havma's report, ax | had not fakenr amy
actiows regarding the sale price, efifer In reguesting the siatns repor! or ol amy
athier poind.

il | of Hana and Mr. J.H. Schn of the F5C a that this contact was via a telephone call from Mr. Sobn
to see 117, 1789:6-13 (Testimany of Mr. ﬂ TD7, 1860:5-9 and 1866:15-18 (Testimony of Mr. J.H.
. o alen ) H. Sohn First Witness Staternent, para. 17:
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629. Mr. |l 2t the recciving end of the phone call with Mr. Sohn, wrote in his First

Witness Statement:

There were various speculative media reports abowt the negotiations
bepween Hang and Lone Star, and abowud whether the pariies would
cantinue the SP'A beyvond the November 30, 2011 date, afier which either
party could terminate the agreement. With respect to these speculative
news ariiches, the FSC wonfed a status updale from Hane, the applicant,
Mr. Sohn at the FSC asked about Hana's plan regarding the acquisition
af KEB, and asked that Hana submit its official position in writing. [t
seened fo me thal the FEC was planning lo process Hana's application
according fo Hana's intention to confinue with the share purchase
agreement. ™

630, Mr.— wanted 1o defer confirming Hana's intentions until after 8 meeting between
Hana and Lone Star that was scheduled to be held on 11 November 2011 in London.
According to the testimony nf-

In this November 11th meeting we had a plan to present @ new price; and

accardingly, Lone Star’s reaction is something that we had in mind, and
we wanled to present the result, and that was coniained in owr report,*™*

631, On 6 November 2011, while waiting for Hana's response, a document titled “Main issues
on Lonc Star” was prepared at the FSC in which the FSC assessed different options Hana

Accordingly, my team immediaiely proceeded with the procedwres necessary for
the p;-:lphulrd'f r.lj- Hana's ﬂmh‘:nﬂ'm. Thiz weas comteirlend with e FEC's Fre'-mr
pogition eanounced an Moy 12, 2000 thor the FSC wouwld process Hona's
application affer observing the fudicial proceedings, The SPA lermination date
wis approaching, and after the complionce order war issued, there were Bows
articles reporting thet Hana planned to renegotiate the SPA with Lone Star, and
ebier varloas speculations aboit whether Hang tmlended o go forward with the
ﬂ'rqm.nrm Thus, for o speedy resolwtion of the approval review, | comtacted
oy primary confact af Hana regording Nawa's appiliicalion,
i Hana's position, ie., whether Hana intended to proceed with
ity application for approval respanded that he weild consiell the Hana
executives and report back to me. | requesied that Hana submil itz official
Jpuasilicn i wrillng,
Mr. Sohn also testified during the Hearing (TD7, 1861:14-17):
(2 And all you wanted really to know was wherher Hang war gaing to proceed or
et with iz applicaiion of thet podai,; is tat Fghr?

A, Yes, that s correct

I First Witness Statement, para. 20.
H5TD7?, 1792:5-9,
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could pursue without incurring liability to Lone Star. Under the heading “Regarding Share
Disposal Order™ it is noted:

< Timing= To smoothly withdraw the application for inclasien of a
subsidiary submirted by Hana Financial, issuing the disposal order
needs fo be posiponed until afier the term of agreement between
Lone Star and Hana Financial Group (November 301,

s When the withdrawal ix made within the term of agreement, there
is a possibility that Hana Financial Group is deemed to fail to
Tulfill s duty to obisin an approval, which resulis in breach of
the obligations (*) to perform material condition under the

F'El!i'l!i‘]il'i!'ﬂ' by nﬂnfmuhfe .|'£.|'|-|-'.r ardreguim:mrﬁ» i'lle r.'!'mrng q,l"r.l'!.rs
fransaction. ™

fo) &t is concerned that Hana Financial Group iv deemed to foil
fo perform its obligation to acquire approvals, and it is possible
that Hama's contract deposit (44,1 billion) be confiscated and
makes compensation for damages

- Even though the withdrawal of the application within the term of the
agreemeni i praciically impossible, in case of imposing the disposal
order, Lone Star will pull every string to bring pressure (threatening
to file a claim including imternational lawsuil and political pressure,
and efe.) to the supervisory authority. [emphasis in original]

*  Furthermiore, the aathority ne longer has prefexi for delaying the
approval on inclusion of a subsidiary (it is possible to delay the
approval before the disposal order is made, doing a review on whether
o isswe a panitive disposal order as grounds for delay) |emphasis
added|

- HMowever, since it is difficult to defay the timing wntil after November
0 withoot a reason, ax an allernalive, consider bringing the fiem in
a FSC meeting to be held on November 16, and hold off the decision
fo the mext committee meeting (It is also necessary to postpone FSC
meeting scheduled on November 30 1o December) ™ [Claimanis’

translation] [emphasis in original]

The Claimants emphasise the part of the note that says:

* Furthermore, the authority no longer has prefext for delaying the
approval on inclusion of a subsidiary (it is possible to delay the approval

"7 Exhibit C-T86 / R-515, F&C, Main issucs on Lone Star. The Parties dispute the translation of this passage. While
the Claimants submit that the correct translation is “pretext,”’ the Respondent submits that the corvect translation is

“justify.”
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before the disposal order is made, doing a review on whether to iisue a
punitive disposal order as grownds for delay).

But the Respondent disputes the translation., **

The Claimants point out that if the FSC was serious about a “hands off™ approach, it would
not have been engaged in assessing Hana's options to avoid liability. Mr. Sohn testified to
never having seen this document before this arbitration. **

No other FSC wilness was produced to explain why the strategic considerations, which
Respondent now argues were irrelevant (o the FSC deliberations, would be spelled out in
internal FSC documents.

The Claimants argue that it is not credible that Mr. Sohn, the FSC leader with respect to
the Hana application, would not have been aware of such internal FSC considerations. [n
their view, the FSC document offers probative evidence that in November 2011 the FSC
was concerning itself with the “private™ matters of Hana's contract with LSF-KEB and that
the FSC was collaborating with Hana to find ways to delay the approval process and
penalise Lone Star while avoiding Hana's exposure to liability for failing to secure the
FSC's approval.

11 November 2011 - The Hana Letter: Time is Short

On 11 November 2011, Hana Chairman [JJfj wrote to Mr. |} that “considering
current political dynamics and election schedules, we think December would be the last

¥3 Rejoinder, para. 569. The Respondent argues:

Specifically Claimanty allege that in a November 2001 FSU docwment Hitled
"Main lssues an Lone Slar™ which Clatmants subomitied o Exhibll C-T88, rhe
FEC explained that “the suthority o longer has o pretext for delaping the
approval...” Bul the ferm “predext” was Claimants © self-serving translation af
the Korean ariginagl As Blustrated ta the correcled frarnsfation thal Korea submiis
with this Refoinder ax Exhibil R-515, the document’s proper translation into
English i “the mithoriy will no longer have fustification for delming the
approval...”™ € cowrse, the lerms “prevext” ond  justification”  are
Sundamentally different. The former implies a motive fo decelve or o mislead
The latter is a value-newiral ferm which refers lo the basiv or reason for
somerhing,

WOTDT, 1864:9-13 ("|U]ndil our legal counsel showed me this document, [ was not awware of i, und [ further have not
written ihis document. Therefore, | have never considered or thought about the points mentioned in this document ™).
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window for us to close the transaction™ and 1o do so, “we would need to lower the price”

in “our final efforts to win the [FSC] approval "**

[ 3 Il November 2011 — London Meeting Between Hana and Lone Star

636, Mr _ miet ?'-'Ir-- in London, Their talk was surreptitiously recorded by
Mr.-"" !'-.-'Ir.- indicated that Hana was attempting to persuade the FSC to issue an

0 Exhitit R-117, Letter from [ T ! Yovenber 2011, The leter states:
As I have writfen to you in my previens c-mail, we wonld foce increasing political
risks, wmless we sirfve o expedite the closing of our fransaction, Considering

current political dymamicy and election schedules, we think December wonld be
the Tazt window for s fo clase the transaciion.

fn expediting the closing, I believe thal we would need to lower the price to
KRH wteedsioh rn fﬂhﬂu! b I_.l"r:.lm the  currend  comlract price r:_f
KRWI3 3005hare), 5o that we conld contain political presswre and gel the
proceis [to] proceed. Compared fo the foval proceeds of the original agreement
of the last year, intal proceeds with a mew price, together with 2011 1 H dividend,
would vol significantly different [sic]. While this may not be perfectly salisfactory
fo e, 1 woudd (ke fo make i clear that 1am not faking a position (o segoliate a
price in the inleresis r.|lf Hera amd r.egarﬂ' this ax owr fimal g{i‘iu.r;.; Iy wis ha
approvid. Even if the iransaction is elosed at a lower price than originally agreed,
I wondd be perionally Blamed for collahoratimeg with Lome Star's exir bt | gm
ready fa face such criticism,
B Exhibit C-268, Lone Star Meeting Transcripd, pp. 1, 3, 13-14, 16

|Hana's] Chairman fas [8] real good conmeciion with [the] regulators,
especially the head of FSC. And [he] persaaded aind aned perinaded
thrert e ...}, [FSC] Chairman Kisy himself will fake ail the biawne
after the deal is being closed. |...] And T th it Chairman Kim| was
perswaded. Bt with a conditton, which s the jusification; fwsiification tha the
regwlators should kave fo protect themsetves af least,

L R

Ko the rationale that we can thimk of with thix number 5, mol seveniy percend
premim, but fifty percent over current markel price,

[Alr the end af the day, what [the] objeciive is, how fe persiode the regulatars
and, 50 that they feel comfortable. [...] To counter, to face with the poatential
Blames o be on them, 8o wm, as wh, you know, kind of sechanivm, § showld call
it fustiffcation: wine this price sh- [sic] can be taken, g0 yeah, Dwill . will discuzs
this alternative.

LB

Lt me..review this alternative, [...] [TIhis concept is feasible, workable o
everybody, the premium level fo be applied i, or the profit-sharing, wh, pordion
= the magnitwde of the profit-shaving portion and dividend amowunt, absolute
amineent — sherield Be discwssed [...] § will review the mechanizm firsi, [to sce]
whether if is workable fo the regulaiors ... .
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approval but the FSC was likely to acquiesce only “with a condiion™ of a reduction in the

size of the control premium which Mr.- said “we [Hana] can think of ... not secventy

percent premium, but fifty percent over current market price,"**

Fou ence iold me that (1'% @ negoitefion between Lone Siar ond reguloters, nof
with Hana, | think that's right. AF the end of the day, we have to negotiate with
the regulators, [emphasis added)

™ Exhibit C-268, Lone 5

Mesting Transenpd, pp. 3, 10, 162

I yore, werii kmeve,  As you elearly polnted out, there s ne answer,
Fight? i i the Fight price?” Fifty percest preminm over the cirremt markef
price okay? Not seventy percent? There's no, no answer, achirally,

Yeah

So, g0 that s the difficuliy
So fell me again. Whal is if abood this miember.
Thix mumber,

F He makes Chairman - he prusi have bad the discussion with -
ndizcermible]

M; believe so. But I don't think he explicitly talked over this
T with himt, "Cowuse that's probably the area thal the regulators
oy ke to avord  Because the price, righi?
Because it... but it’s ilfegal for them to even be having this discussion
They will find atker excuves i ik think thar. . yor ke, [Freally,
'3 & heari of the matiers, then [ think not the price.  They will find
atfier excuses for them to have to delay the approval process. [ am sure abou
that becanse thal s whal they did mwice in March. Sa..
Avid vkt 'z importard? The headline niimber, the price per thare — that "
whal s impartan?
Yeah, So, the rationale that we can think of with this namber ix,
ma severy percery presoium, bui fifty percemt over curreni marked price.

F'm taking yowur I1-9, That's the number pou amd Chatrman CaTre
ip Ko I'm, 'm picking that namber, saying, " We can do thal,™ But we
frve fo gref the wpside. We have fo gel owr side back I the stock peice doesn |

20 up, you don'l pay anyihing.

CRC L

H Ab You once fold me that if's a megotiotion between Lone Star
armd regn , miof with Wama, T ohiwk that's fight, Ar the end of the day, we
have to negotiate with the regulators, But it & forteaate that they will nod
megoliation with yvour (PH] seil,

-
_ So whether us.,

F Because what they re doing fs illepal. And they don't mind if vou know
they re daing, they 're conducting illegal acfivity. They dan 't wanl us fo kaow.

w That fs, that is why there [ no proof that they are asking price

F
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During the mecting, Ilunu‘s_ made reference 1o a possible price reduction
to KRW 11,900.%" This was the price eventually accepted by Lone Star at the London

meeting two weeks later, on 25 November 2011:

Lilimately, we came to an agreement that the headline price would drop

to KRW 11,900 per share (for which Hana Chairman [ thought he

confd obtain FSC Chairman Kim's informal suppory). ™
Mr.- stated that the objective is “how to persuade the regulators™ and “at the end
of the day we have to negotiate with the regulators ™

In a later portion of the 11 November transcript, Mr._ appears to agree with
Mr. - proposition that what the FSC is “doing is illegal™ and the FSC does not want
Lone Star “to know” of its involvement but Mr. - says, “[tjhat’s my own

speculation.” ¥

Right,

The ix why. They are ver- very cargfil They really do mot wemi
fa be, wh, 5o that's the difficulty thal we fove.
Ko, ko you think they know they "re breaking the low, Buf they "re fusy,
e of that trey "re carefil mof o laove evidence,
F That, that may be trae, That's my own specalation. [emphasis

™ The Korean Government was closely following developments; see, &g, TD7, 1778:18=1780:21 (Before the first

meeting, Mr,

and ravelli

contacied a “very close, personal relation™ of his who worked at Korea®s embassy, Prior o

the second mesting, Mr, — close personal relation told him that the FSC"s Chairman would be in Turkey

Mr.

™ Exhibit CWE-023,

to London on or about 25 November 20011 and therefore available to meet with the Hana Chairman.
testified at the hearing that did nol know why this information was told to him. ).

Second Wilness Siatement, para. 30,
¥ Exhibit C-268, Lone Star Meeting Transcripd, pp. 3, 16,

¥ Exhibit C-268, Lone Sl'.al'_ Meeting Transcript, p. 16:

F [...] [Wihat they're doing is flegal. And they don't mind if vew [Hana)
mow they 're [...] conducting illegal activity. They don't woand us [Lone Star] ro
Krierw

* That is, that is why there is mo proof that they are asking [for a)
[PriceE r ol

[...] That iz wile They are ver- very careful They really do mol wani o be, uh, 5o
thar s the difficulty we have,

m Ko, so you think they know they're breaking the faw. Bui [..] because
af that they re careful not to leave evidence.

That, that may be frue. Thae's sy own specicliztion. [emphasis
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i 14 November 2011 — Hana's Report to the FSC

640.  Mr. || of Hanz reported to the FSC that “Lone Star has been notified that, in
view of the political climate in Korea [...] there is a need to change some of the terms |[....]
including the proposal te reduce the existing purchase price” as well as o “execule a
new amendment to the SPA after the FSC’s issuance of a sale order™ [emphasis added).

641. Mr. 1LH. Sohn of the FSC, who received the status update letter on behalf of the FSC,
testified that he was “flustered when [he] received Hana's report, as [he] had not taken any
actions regarding the sale price.”™ Moreover, Mr. Sohn testified that the “Claimans’
interpretation is improbable,” given that when companies respond to requests or
instructions from the regulator, “they typically mention the request expressly (eg., ‘in

7 Exhibit C-271, Hana's Report on KEB SPA Staws. Hana (through Mr, [ reports to the FSC that
o Thereafler, some polifical circles, civic organizations and news sowrces have
argued that ¥ & wnfair fo pay Lone Star, which has in foct lost the
mypnagement right with respect to KEB, a monggenrent premium, with a
piirchase price (KRW 13,390) that is 70% o B0% kigher than the markel
price af the KER stocks. In arder to prevent Lone Star from recelving large
aumoaends of premivm, they have gone as for as to suggest that a punitive sale
arder shonld be issued or to even helghten the level of pusichier,
depinding on whether Lone Star is o non-finoncial business operalor.
P HEC has explained to Lowe Star (e detall abosd the recent direction in public
apinion in Korea, and further;
o Lone Star has been notifled thal, in view of the political climare in
Korea, the changes to the legal stotus of Lone Star after the
execution of the SPA Amendment and the recent changes to the
envirommend of the [Teanciol markefs, there i a need fo change
some of the ferms and condiffons of the XPA (inclading the
proposal fo reduce the existing purchase price), amd HGF | Hara)
is prowioting discussions thereon, [emphasia added)
¥A 1. H. Sohn First Witness Statement, para. 18 (referring to Exhibit C-271, Hana's Report on KEB SPA Status):

Hara senit g slafus report fo the FSC on November 14, 2001, a copy af which can
be found ar Exhibit C-271. When I received if, kowever, I was surprived fo see
that Hana had gone beyond the scope of what [ hod requested, | had asked Mr

simply fo inform us whether Hang bnended to continue the 5PA with Lowne
Mar.  Insfead, the report conteined wit, v omy wiew, way irrelevant and
unnecessary information. Particslarly, Tthought it was improper that the report
discuseed certain groups " views against Lowe Star réceiving T0-80%% higher than
the KER stock price, the pishlic demiand for o so-called “pamitive ' fale order, or
Hana’s efforts fo negotiete a lower price. Swch information was irrelevant (o
the FAC 'y decivion making process, and cowld be misconsiraed fas underatand
Lone Star has done in this arbitration) to suggest that the FSC had encowraged
Hana to seek a reduction in the purchase price, when in fact the FSC had done
ma siech thing. T was fustered when I received Hawa's report, as T had not taken
ety acttons regarding the sale price, either in requesting the statws report or at
any other poind, [emphasis added)
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accordance with your request’ or *... as requested by the FSC'). There is no such language
here, which makes sense, since no request of the nature suggested by Claimants was
made."**

642. An FSC internal document from November 2011 states:

o Hana Financial Group explained in defail fo Lone Star abous the
recemt movement of public opinion both home and abroad; and in
addition,

-  Considering domestic  political  environment, Lone Star's
changed legal statux since the conclusion of the aforementioned
SPA, and the changed environnient of the recent financial markel,
it delivered ity position (including the prapesal of dowsward
adjustment of the previous sale price(}] that part of the main
cowtract conditions of the amended SPA reguires modificarion
anad are in the process of negetiation ™

643,  The Claimants contend that it is very likely that the report Mr_- senl to the FSC
included precisely the information that Mr. Sohn had already requested from Hana. In
effect, Hana is reporting on the implementation of a strategy already agreed to by the
FSC.*! The Respondent says that no such inference is reasonable and that Hana is simply
reporting about its own initiative, "™

¥7? 1 H. Sohn Second Witness Statement, para. 19.
"0 Exhibit C-769, FSC, Q& A in Regard fo Lone Star, p. 59 [emphasis added].
" Reply, para. 216,
" Mr. Sohn proposes in his report of 18 November 2011 1o the FSC that it should request & mew application based on
the information received from Hana on 14 Movember 201 1; see Exhibit R-119, FSC, (Summary) Processing of Hana
Financial Group, Ing."s Application for Approval ol scguisition of KEB as Subsidiary, p, 6
(Braft) Notice im Related o Hana Fimsncial Growp Inc.'s Applicoton for
Approval af Acquizition of Kerea Exchange Bank Co., Lid as Subsidiery
Refergnce is made fo yowr gpplication of 13 December 2000 far approval of
acquizition Korea Exchonge Bank Co., Lid (“KEB") ar srbsidlary and the cowrse
af events related to the KER share purchase agreement submitted fo us on
14 Movember 201 1.
Baved on an overall review of the changes in conditions including your
sihmissiont of |4 November 2001 to ws, f seems difficult for ut fo fake aclions an
the existing application for approval of acquisition. T this respect, vowu are kingly
requested to submit o new application that reflects such changer in conditions
irelinding yvour submissions of 14 November 2001 to us.

Kee alvo Exhiblt C-B10, Minutes of 18 Nowerber 2001 12* Non-Regular Meeting of FSC. [t was recorded in the
minutes of the FSC Commission meeting thal:



= 250 -

i, 18 November 20011 —~ FSC Issues a Disposition Order

644. On 18 November 2011, the FSC issued a Disposition Order without a punitive condition,*
requiring Lone Star to dispose of 1s KEB shares in excess of 10% no later than 18 May
2012. The accompanying press release included the following explanation:

The ohjective aof the regulatory régime with respect fo the review of mujor
sharcholder eligibility and the issuwance of share disposition order is o
exclude ineligible parties from becoming mafor shareholders. Thus, if an
ineligible person is stopped from being a major shareholder of a bank,
notwithstanding the lock of specific method for complionce, the obfective
can be met.

e was guestioned what the changes in related circumgiances exactly mean,
{1t waz answered as follows: Lone Star losi lorge shaveholder eligibility after it
was fond guilty of stock price manipulation, resulting in restriction an the voting
rights regarding ity shares held in excess af the limit (47.02%) among KER shares
held by Lowe Star; awd Havie Fingrncial Growp alse senf the FSC the afficial
docement that reregotiaiions are wrdernway with regard fo the share purchase
amd sale agreement between Fana Financial Group and Lone Star,)
See further Exhibit C-927, Transcript of 18 November 20011 12® Extraordinary Mesting of FSC, p. 23, Mr. Sohn’s
briefing of his report of the FSC Commission as recorded in the stenographic minutes speaks of the need “for us 1o
align our positions somewhat:"™
Yes, you are right, HFG expressed i will to fncorporate the swhsidicry fo us
thrangh the application fo sech effect in the past. Then, we express our apinion in
response that it i difficelt fo proceed with the examination based on what we
afready have. fn NFG s correspondence to ks, i srenflons thar even IFG iisedl
already is in discussion with Lome Star abouwt the possibility of withdrawing the
applicafton and submitting ¢ new one. This shows that there & a porsibiliiy of
withdrawal, However, for the certainty of this effect on owe hand, and the need
Sfor ug o align owr posiffons somewhar as io the existiing application subwiiited
last year, on the other, we wanf fo make a decision that we cannol proceed with
the procedure wirh the exivilng application, [emphasis added]
Mr. who had received the initial call from Mr. Sohn at the FSC, testified that after meeting with Lone Star on
Mowve i1, 20010: “T drafied the report myself,” responding to Mr. Sohns telephone call * Firsi Wilness
Statement, para. 213, According to the testimany of Mr, Sohn, “Hr.mm:u his] primary contact at Hana
regarding Hana's application™ (J.H. Sohn First Witness Statement, para. 17), Mr. Sohn had been working as the FSC
tcam leader responsible for processing Hana's application for nine months, since February 2011 (J.H. Sohn First
Witness Statemcnt, para. 2). Considering Mr. Sohn®s and Mr, professional relationship, and the fact that
Mr. had both received the initial request per phone from Mr, Sohn and drafted the response, the risk that
Mr. *s message hod been misunderstood is minimal, Therefore, it is very likely that the report Mr, sent b
the FSC includes precisely the information that Mr. Sohn had requested from Hama,
"1 Exhibit C-276, Financial Services Commission, Motice of Measures Against Sharchobfer of Korea Exchange
Bank, 18 November 2011:
The Fimancial Services Commission herehy issiwes an order pursuant to Article
Fo-4, Paragraph (5} of the Bank Act that LSF IV, ar a shareholder of Korea
Ervchange Bank in excess of the prescribed limil, shopld dispose of the shares in
excess of I8 of the fotal number of iowed and outsfanding voting shares of
Korea Exchange Bank by no later than May 18, 2012,
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[--]

Although che financial regulators may issue disposition erder to Lone Star
in case it does not voluntarily sell the stake, even in such case so-called

“punitive disposition”™ i not appropriate since there i mo clear sfatutory
basiz for such type of disposition under the Bank Act ...,

[--]

However, | the FEC aiteches a conditfon such as markel sale fo the
mandatory sale ovder merely because it has failed to dispose of the shares
vilurrtbarily, there is high likelihood that it may result in infringement
wpon properly righis withow! legal basiy ax well ax breach of the
equitable principles.™ [emphasis added]

U 18 November 2011 — FSC Issues a Compliance Order and Requests Hana to Submit a
New Application

645. On 18 November 2011, the FSC requested from Hana a new application, nol a new
contract,”™ but Mr. Sohn testified that it was reasonable for the FSC to assume an amended
contract “given that Hana had already reported that it was in the process of renegotiating
the SPA with Lone Star, which meant that the terms of the transaction (which form one of
the basic components of an acquisition application) were under revision™™ and he
therefore expected that a new contract would have to be made.

646.  Inthe days following the FSC announcement, several members of the FSC made comments
to the media that in the approval process “price will be a factor.”™" On 18 November 2011,
it was reporied in the media:

** Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months," F5C Press
Relegre, | B Movernber 2001, pp. 3-5, 13.

=2 Counter-Memorial, para. 3533; Reply, paru. 219,
*% ].H. Sohn Second Witness Statement, para. 21,

"7 Reply, para. 221. Exhibit C-278 / R-511, “F5C, Pressure on Hana Financial and Lone Star to Reduce Price,”
Fowhup fefoorax, 21 November 2001 (One FSC Commissioner stated that, “once a new application is submitied ...
the financial soundness of HFG will be reviewed and the price will also be a factor”™); Exhibit C-277, “F5C opened a
*safie exit out” for Lone Star while sending a message to Hana Financial Group to *lower the purchase price,™ Hankook
HNba, 18 November 2011 {(Reporting that the FSC's recommendation that Hana submit 8 new application “can be
interpreded as a message 1o lower the purchase price™™ and that a “high-ranking official of the FSC™ stated that “the
current agreement (KRW 4.4059 trillion) is too high™ and the F3C would “wait and see, as Hana Financial Group said
that they would lower the price”™); Exhibit C-B11, “Lone Star (o lower KEB Price,” The Korea Tiares, 21 November
2011 (“The FSC's ruling is widely interpreted as a call fior both Hana and Lone Star to lower the aggregate sale price
of about 4.41 trillion won.™).
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With respect to the approval on Hana Financial Group's agreement to
prrchase shares isswed by KEB, the FSC announced that it would notify

Hana to submit another application for approval on the inclusion of a new
swbsidiary. Simply put, the FSC wants Hana fo submit a new application

reflecting the circumstanital changes over lime ax the aoguisilion process
has been delayed for move than one year, which is, in fact, a message fo
“lower the purchase price.” [emphasis added)

647. An FSC official is quoted in the press the same day as the FSC requested a new application
that the current acquisition price 15 oo high:
A high-ranking official of the FSC said “KEB's stock price has
significanily dropped, which is why we think the purchase price agreed on
the current agreement (KRW 44059 oeillion) is foo high, ” adding, "we
will wait and see as Hana Financial Group said that they would lower the
price. "™ [emphasis added]
648.  Other media outlets also reported FSC pressure to reduce the share price®' and the FSC
did not issue any corrective statement denying that the FSC was demanding a reduced
purchase price.”! On 21 November 2011, Yonhap Infomax reported:

The FSC is pressuring HFG to reduce the purchase price by having HFG

reapply for approval fo acguire KEB av o swbsiciary, the original
application of which was previously submiited "

649,  The article continues:

"% Exhibit ©-277, “FSC opened a *safe exit out’ for Lone Star while sending a message to Hana Financial Group to
‘lower the purchase price,"” Hamkook Nbo, |8 Movember 2011,

= Exhibit C-277, “FSC opened a “safe exit out’ for Lone Star while sending a message to Hana Fmancial Group to
‘lower the purchase price,” Hawkook Hho, 18 November 2011,

W0 See phove note BOT,

1! Notably, the FSC had ksued a corrective statement with regard 1o an earlier news report; see 5.0. Kim Second
Witness Statement, para. 13:

Immediately after the article [Exhibit C-T77, “Hana Financial Group Likely

Buy Korea Exchange Bank." Dong-A-libo, 29 September 200 1] war pubfished,

the F3C isswed an explanafiory siatement clarifying the FEC's position and

reisestivng thal the press, in réporfing on this issee, be cauliows nolf fo repeal the

inaccuracies in the article. The FSC's explanatory stafement stated: “There is

methimg that has been determined with respect to the above article. Becoute this

will rather be handled after legal review following the court’s decision in the

Sutwre, please be of cawtion in reporting, ™ | wnderstand that the explanatory

siafement hay Feen submitted ar Exhibir B-278
"1 Exhibit C-278 / R-511, “F5C, Pressure on Hana Financial and Lone Star 1o Reduce Price,” Yonhap Infomar,
21 Movember 2011. The Respondent has contested the Claimants® translation of Exhibit C-278 and has submitied ils
own ranstution of the document as Exhibit B=511,



=253 -

The FSC essentially alluded that they would not approve the acguisition
af subsicliary if there was the risk that acguiring KER would havm HFG s
Singneial soundness, As sueh, in actuality, it is interpreted that the FSC
iv requiring HGF and Lone Star to reduce the purchase price for
KEB."™ [emphasis added)

650, It was reported that the approval of Hana was contingent on a price reduction:

Commissioner Lee added that “once a new application is submitfed, we
will review baved on such document,” and further adding thal “the
Jinaneial soundness of HFG will be reviewed and the price will also be g
factor.”

A member aof the bank circles imterprel [sic] that “the FSC ix indirectly
wsing the soundness of HGF's financials as a way fo place pressare on
HFG and Lone Star to lower the purchase price for KER" and that
“feeling burdens from the “eat and run ' controversy arising from issuing
i simple sale order, the FSC s creafing safely mechanisms o keep e
siturion in check. ™" [emphasis added)

W, 25 and 26 November 2011 — Meetings in London

651. On 25 November 2011, a week after the Disposition Order, Lone Star and Hana met in
London. Lone Star agreed to lower the sale price to 11,900 KRW per share if Hana could
oblain assurances that the Korean Government would finally approve the sale of KEB al
that price.*!*

652. Hana Cha.irma.n- testified that he “did not tell Lone Star during the [November 25]
negotiation that the FSC was conditioning its approval on a price reduction, because the
FSC had never said anything like that,™'® but Lone Star surreptitiously recorded the
meeting and his actual words are in evidence. Hana Ehalmian- 15 recorded saying:

Well, if we decide the price, I'Il give you assurance within one or hwo days.

MR So vou have, have you discussed this price reduciion
with I i

"' Exhibit C-278 / R-511, “FSC, Pressure on Hana Financial and Lone Star to Reduce Price,” Fomhap fnfomax,
21 November 2011

" Exhibit C-278 / R-511, “FSC, Pressure on Hana Financial and Lone Star to Reduce Price,” Yonhap fnfomaz,
21 Movember 2001,

"% Exhibit C-228, Transcript of November 201 1 Mecting, pp. 3-7, 13-14, 54-55.

"“- First Witness Statement. para, 23,
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CHAIRMA Not really, but wh, Ido have a feeling, I do have many
dialogries w . But I have a feeling. T iold them ! irillion won
reduction, T rold them, “He s kidding. No way. " Tialked to, you know,
FSC peaple. One trillion reduction, no way.*"” [emphasis added|

653, The meeting developed in three phases:

(a) Hana Chairman - delivered the message that both parties in the National
Assembly (without reference to the FSC) were demanding a price reduction; ™

(b) Hana L‘hu.irman- confirmed his understanding that the FSC had no power to
impose punitive conditions such as a reduction in the share price®'® but that at least

some members of the National Assembly were demanding it;

"7 Exhibit C-228, Transcript of November 2011 Meeting. p. 6.

*1% Exhibit C-X28, Lone Star Mecting with Hana, November 20101, pp. 3-4:
{,‘.FMIRHANIHJ.. ] [Mlost [...] politicians think about this [a)s [a] forced
sell-bag. .. ] So that 3 why owr agreement should be changed: nol by FES ar Biwe
Howse, Because [it i8] right by [the] rulisg party, you know, some of the ruling
parhy and National Assembly, And they abifged to Blue House and also fo F55,

[.-]

They fold me, we showld reduce af feast 20% of the, you know, our confracled

price, which i wnder Tl O won per shares. [...]

[

[ et many comgrexsmen [, ]

[..]

Vou know, riding party leader, Mr. Hong, you know, ke's sy colfege jumior. And

apporifion leader, Mr. Han 3 my high school jumior. [ know every- everypbody,

you know, | 've kmown them more than 10 years, 20 years. [...] [S]ome of them

el mre, "Well, we should reduce by minimus of 1 teillion]"] [...] They fold sre

the price should be wnder I1000 won per share, || T oan tell them 11,000 won

per share Bo I iried fo puch i gnd say 71,900 ix it
Thus, Hana Eluirrrun- stated that the leadership of the Mational Assembly demanded a price of 11,000 won per
share and ihat his suggested compromise of 11,900 per share (fe, about a KRW 500 billion reduction) would be
“pushfing] it" for the Wational Assembly.
¥ Exhibit C-228, Transcript of November 2011 Mecting, p. 4:

MR F [...] Let mie just see if [ can understand that [...] [Tlhere's
nothing |...] in the law or in precedent which would impose punitive measures

[on the sale arder of 18 Movember]
cramMAN | ve

MR, Nething.
CHAIRMAN Nothing.
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(<) Hana Ehninﬂan- stated that he would consult with the FSC Chair and, if there
was a positive response, “1 will give you assurance [of approval| within one or two
days.”"" He stated that he “thought™ he could get assurance of FSC approval if the
share price was reduced to KRW 11,900.%%

MR Despite thal, the people in the [Mational] Assembly have come
fo pe say thert [,..] in order fo satish public sentiment, the price hox fo be
redieced  That 5 what they said?®
CHAIRMAN I Ui

% Exhibit C-228, Transcript of Movember 2011 Mecting, pp. 6-7:
E.?f.-i.fﬁ'm:'i- i'l"c'ﬂ, J_'i"w.:' deerdy the pn'm i ,ﬂilﬂ‘ P EESIECE witheder re
ar P days
[...)
I do have many dialepues with FSC But T have a feeling, [ iold thew 1 irillion
wiar reduction [ iold them, “He's ﬁ:.l'du'a'r:lg. Nn L U * I talked 1o, you know, FSC
people. Owe trillion reduction, mo way
[...]
[ TVhey todd me, [ should, voii know, recognize [...] [the] o [political] porties”,
you know, reaction on this deal.
[..-]
That 'z why [with the] two parties, you know, all these Chairmran of the FES should
step dovn

MR, And both af those partics want the price reduced today? Ko the
fold you thar they meed the, they meed the price reduced ax

sl
CHAIRMANJJJJ] Thae's righe. [emphasis added]
"' Exhibit C-228, Transcript of Movember 2001 | Meeting, pp. 13-14;

MR m But at 11,900, is it yowr judgment that the FSC is going io do
this? Al 11, 900;

CHAIRMAN|J 7 17 But 7 can do e

MR _ You think yow can do L

CHATRMAN Yewh,
MR And yo will kv when?

CHATRMAN By tomorrow or by early Monday, 'l be back tomorrow,
Fortumately, | can mest, vou kmow FSC Chalrman at the alrport today. He's
coming 4. 30 in the afternoon from Turkey, and... | suppase lo meel him fomorrow.,

MR - Alright, famorrow,

See also, Exhibit C-949, 1CC Award, para. 201; the [CC commented:

It was only the regodinhed price for the KER Shares between Hana and Lone Siar
that changed between the hwo meelings 5o the fact that Chairman wis afble
tor gonclude from hix comversation with the FEC Chatrman an 25 November 2001
that the FSC would be able to approve Hana's Application must ve beent the
rexuli of the FEC Chatrman’s wnderstanding thar there had been o price redingeiion,
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654. Hana Chairman [JJli] described the meeting in the following manner in his First

Witness Statement:

g told M., ai the [Movember 23] meeling thal Flana belleved that
a price reduciion was necessary for the acquisition to proceed. [ did not
tell Lone Star during the negotiation that the FSC was conditioning its
approvild on a price reduction, because the FSC had never sald anyihing
like that ™ [emphasis added)

This version of the meeting was endorsed by Mr._""“

655. The Claimants rely on Mr. - description of the requested assurances:

Lifimately, we canne fo an agreentend thad the headline price would drop
fo KRW 11,900 per share (for which Hana Chairman thowght he
could ebtain FSC Chairman Kim's informal support), represented
a rediwciion of approximarely KRW 500 billion or 10% from the original
contract price |...] [T)|his deal would provide the significant cut in the
headline price that the polificians, the public, and therefore the
regulators, wanted fo see, When we acked for assurances et the F¥C
wonuld mow ve the deal in light of the lower sale price, Hana
Chrintraman told us that ke would be speaking with FSC Chairman
Kim the next and world contact us immediarely thereafter o inform

ux whether FSC Chairman Kim wowld support the renegotioted deal.
Withow such assurances that the FSC would support the renegoliated
deal, we would nod barve agreed o move forward with the reduced sale
price.”™ [emphasis added)
656.  Although the Hana Chairman told Lone Star that he and the FSC Chairman had planned to

meet face-to-face in London to discuss the results of the 25 November 2011 meeting with
Lone Star, one of the Hana officials, l"-"[r._ wrole 1o T'-'Tr.- that “|t]Jonight

[the] two chairmen had a long conversation about our meeting result over the phone call,

which made it unnecessary for them to meet each other at the airport;™ however, he wrote,

In"“- First Witness Statement, para. 23

1""- First Witness Stalement, para. 26:
Al thix [25 Movember 201 1] meating, Lose Star again repeatedly aiked ws, “Did
the FSC fell vow that?”™ gnd “IDNd the FSC ask vou to reduce the price?”
Chairmean repegtedly safd Vme, " each tme explaining that the flroncial
regulators ol said ampthing abowt reducing the price.  Rother, ar we
.|::l;l|l'.|1':,|u'rn:'.dI o Lowe Slav, o wos cerfadn dndividhial Fa.hil‘ﬂiﬂ.lﬁ' |'-E.H'. Nerhinmal
Assemblpmren) that hod complained aboul the price of the SPA. We said it was
arly our “feeling ™ thal reducing the price would make i easier for the FSC 1o
approve ana 's applicatior.

4 Exhihit {:wt-',.nzs,- Second Witness Staiement, para. 30,
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Hana Chairman- wished to meet with a Lone Star representative the next day “in order

to explain the responses from [the] FSC Chairman and discuss ... the subsequent issues.”™*

637. The accounts of what was said by the FSC Chairman in that “long conversation™ differ
wildly. FSC Chairman Kim testified as follows:
[Hana {:tmin'nm[- fold me that Lone Star wanted the application o be
approved swifily, and then asked me whether [ would be able to have

dinner with him when I wowld be in London the following day. T replied

Jirmly that the review process would proceed in accordance with law,
that whether to approve the application resfed on the commission’s

decision, and thal, accordingly, I cowld noi comment on i, Then T declined
tor have dinmer with [Hana Chairman] [JJ|** [emphasis added)

FSC Chairman Kim also testified that the outcome of the negotiations between Lone Star
and Hana was not mentioned in the call “because [he] didn’t even know that they were in
negotiations.™*" However, FSC Chairman Kim had been informed just one week before,

during the 18 November 2011 FSC meeting that “renegotiations [were] underway.™*

658, When asked in the Hearing about his 25 November 2011 conversation with the FSC
Chairman, Hana C]'uiirman- gave the following account:

0. Did you tell FEC Chaitrman Kim that you had any parficidar news fo
repart to him on the progress of the negotiotions with Lone Star?

A, The negotiations are coming close to an end, but when do you think you
can give us approval by?™

659. Lone Star Chairman Mr. - on the other hand testified that he was given a very
different version from the Hana Chairman. He “recall[s] very clearly [Hana] Chairman

“ Exhibit C-485, Emails Between and 26 November 201 1. Because Mr. [JJJj was unavaitable
the next day, Hana L‘hlirmm- miet with Mr.

"% 5 D, Kim First Wilness Statement, para, 22,

I TDT, 1922:12-13.

" See Exhibit R-119, FSC, (Summary) Processing of Hana Financial Group, Inc.’s Application for Approval of
acquisition of KEB as Subsidiary, p. 2 (“HFG sent a letter] ] to the FEC informing an ongoing re=negotiation with Lone
Star of the share purchase agreement (14 November 2011) ... including a reduced purchase price™); Exhibit C-810,
Minutes of 18 Movember 2011 12* Non-Regular Mecting of FSC, p. 2 ("[i]t was questioned what the changes im
related circumstances exactly mean. (It was answered as follows: .. Hana Financial Group also sent the FSC the
official document that rencgotiations are underway with regard to the share purchase snd sale agreement between
Hana Financial Growp and Lone Star)}

WTD T, 1T26:2-6.
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B c!ling mc that the FSC Chairman had confirmed that the price cut was
essential to geiting the transaction approved, and had agreed that he would support FSC
approval of Hana's application on the new terms.”™" Indeed, “[i]t was only on the basis
of that FSC assurance that the deal would finally go through that we agreed to proceed with

the price reduction.”™!

x. 3 December 2011 — The Parties Sign an Amended Share Purchase Agreement
Including the Price Reduction

660, On3 December 2011, the partics signed the amended SPA thal reduced the sale price [rom
KRW 13,390 per share to KRW 11,900 per share, thereby reducing the total sale price to
approximately KRW 3.9 trillion.”** On the face of the SPA, this was an approximately
USD 433 million cumulative reduction in projected proceeds from the sale, ™

661. The Claimants note that the politicians credited the FSC with the price reduction. Ata
26 December 2011 hearing, “the National Assembly effectively congratulated FSC
Chairman Kim for succeeding in reducing the sale price.”** Assemblyman Yong-Tae Kim
noted that “the press finds that the purchase was made at a reasonable price despite the
previous worries that Lone Star would have taken massive amount [sic] of money.™™
Therefore, according to Assemblyman Yong-Tae Kim, "I do not know what would be the
benefits, as we drag on,” and “we need to take prompt measures if you agree with the
judgment that ... KEB is sold out at a reasonable price.”™® To the contrary, the

9 Exhibit CWE-019, Second Witness Statement of [ N 22 sepember 2014 (R Secono
Witness Siafement™), para, 36.

! Exhibit CWE-019, [l Sccond Winess Statement, para. 36,

12 Exhibit C=280, Amended and Redated SPA Between Lone Star and Hana; Exhibit C-423, L5F-KERB Holdings
SCA, Report on Transfer of Securities in the OTC Market, 10 February 2012,

1 Reply, para. 233; Exhibit CWE-007, [ First Witness Ststement, para. 73.
W Reply, para. 234,

13 Exhibit C-836, Minutes of the Mational Assembly Hearing of the National Policy Committee, 26 December 2011,
p. 19,

=0 Exhibit C-B36, Minutes of the Mational Assembly Hearing of the National Policy Commitiee, 26 December 2001,
p. 19 [emphasis added].
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Respondent states, the FSC and its Chairman “continued to face strong public and political

opposition and criticism, especially for not having imposed a stock market sale order,”*’

IX. PRINCIPLES OF LIABILITY
A, OVERVIEW

662. The Tribunal is thus focused on the Respondent’s allegedly “arbitrary or discriminatory™
acts or omissions in “wrongfully™ withholding regulatory approval of the sale of LSF-
KEB’s equity stake in KEB, contrary to the 2011 BIT."*

663, Such measures are said to violate Article 2(3) of the BIT, which prohibits the Respondent
from “in any way impairjing] by arbitrary or disciminatory measures the operation,
management, maintenance, use, enjoyment or disposal of investments in its temitory™ by
Belgian and Luxembourger investors.” The Claimants also assert such measures violate
the 2011 BIT obligations of (i) Fair and Equitable Treatment; {ii) Full and Continuous
Protection and Secunty; (i) Most-Favoured Nation and MNational Treatment to the
Claimants and their investments; (iv) prohibitions on expropriation of the Claimants’
investments without prompt, adequate, and effective compensation; (v) failure to honour
its written obligations to the Claimants in the Korea-Belgium Tax Treaty (Umbrella

Clause); and (vi) prohibition of the free transfer of funds,™"®

664, The Claimants point out that unlike some other bilateral investment treaties, the BIT in this
case has no carve-out for “matters of taxation.”™' and therefore all of the BITs substantive
protections apply with equal force in the taxation context as in any other, including

Article 2°s prohibition against arbitrary or discriminatory measures. However, the

*! 8.0, Kim Second Wilness Statement, para. 29. See also Exhibit R-394, Letter fmF
20 December 200 1, (“Last meonth, the Korean Financia boes L sS04,

in s ruling to allow Lone to sell s shores of KEB, resisted pressure from labor groups, opposition politicians,
and civil activists to impose penalties and other punitive conditions on the sale.”).

¥4 Memorial, para. 507,

" Exhibit C-001, BIT, Art, (1)

™1 Memorial, para. 506,

“! See, e g, Exhibit CA-008, Burlinglon Resources Inc. v, Republic of Ecuador, ICSID Case No, ARBAOS/S, Decision
on Jurisdiction, 2 June 2010, para. 123; Exhibit CA-257, Cargill v. Mexico, para. 235; Exhibit CA-255, RotfrvestCe,
UK Ltd v, Russian Federation, SCC Case Mo, 07920035, Final Award, 12 September 2010, para, 44,
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Tribunal has already indicated its reasons for rejecting the Claimants’ arguments about
“unjustified tax assessments.”

665. The Tribunal will therefore proceed to examine liability for the alleged wrongful conduct
of the FSC in relation Lo the sale of KEB shares to Hana.

B. TEST FOR FINDING INTERNATIONAL LIABILITY

666. Three distinct elements are to be taken into account:
{a) the burden of proof, ie., on which party the obligation rests to prove its case;
{(b)  the standard of proof required to discharge that burden; and

{c) a causal link between the treaty violation if established and the loss for which
compensation is claimed.

667.  Although there is no explicit reference to the burden or standard of proof in the ICSID
Convention or in the [CSID Arbitration Rules, Article 34 of the Arbitration Rules provides
the Tribunal with the power to “be the judge of the admissibility of any evidence adduced
and of its probative value.” The Tribunal is therefore to weigh the evidence, and assess
“how much evidence is needed to establish either an individual issue or the party’s case as
a whole.” " The Claimants also argue there should be a shifting burden of proof, which
the Respondent denies.* As a general principle of law, the burden of proof rests with the
party bringing forth a proposition (onus probandi incumbit actori),*

%! Exhibit RA-019, The Rompetrol Group NV, v. Romania, ICSID Case No. ARB/O673, Award, 6 May 2013
{"Rompetrel v. Romania™), para. 178,

™ Reply, paras. 1236{iv}, 1240; Rejoinder, paras. 986 of veq., 1044,

M Metal-Tech Lid v. Republic of Usbekistan, ICSID Case No. ARB/1V3, Award, 4 October 2013 (available at:
hatps:/www italaw. com /sites/de Gl files case-documenis/itskaw 301 2.pdf), para. 237 (“The principle that each party
has the burden of proving the facts on which it relics is widely recognised and applied by intemnational courts and
tribunals. The International Court of Justice as well as arbitral iribunaks constituted under the [CSID Convention and
umder the MAFTA have chasacterized this rule a3 a gencral principle of law™ (citing Milirary and Paramilitary
Activities in and agoinsi Nicaragua, IC) Judgment, 26 Movember 1984 (available at: hitpsfwww il
cij.org/public liles/case-related TOO70- | 9841 1 26-JUID-01-10-EN.pdf), para. 101)); Exhibit CA-038, Marvin Roy
Feldman Karpa v. United Mexican Stares, TCSID Case No. ARB{AFY 91, Award, 16 December 2002, para. 177
¥ Jarbows miemational cribunals, including the Intermational Court of Justice, have generally and comsistently
accepted and applied the rule that the party who asserts a fact, whether the claimant or respondent, is responsible for
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i1y Burden of Proof

668.  While the Claimants agree that they “bear the burden of demonstrating the truth of their
claims,” and accept that the maxim onus probandi incumbit actori applies in this case ™
they argue that having, in their view, adduced enough evidence to substantiate their claims
prima facie, the burden shifts to Korea to establish what the Claimants charactenze as the
Respondent’s “affirmative defense[s] [and] justifications[s].”™® These defences include:
(i) the Respondent’s argument that the Tribunal must defer to the Respondent’s financial
regulation and taxation measures, thereby effectively exempting those measures from the
BIT; or, in any event, (ii) the Respondent's argument that its actions are justified.*7

669,  There are occasions of course where a respondent affirmatively asserts a defence (such as
a limitation period) which, as the party making the assertion, it must prove. However, a
claim that a regulator is owed “deference”™ (to take the Claimants™ example) is simply a
denial by the Respondent that an actionable wrong arises on the facts alleged by the
Claimants.

670. What the Claimants are saying is that if at some point they establish what they consider to
be a prima facie case, they are entitled to prevail unless their prima facie case i1s thrown
into doubt by other evidence including evidence led by the Respondent. This does not
mean the burden shifis from the Claimants having to prove their case to the Respondent
being called on to disprove it. It simply means that at the end of the case, the Tribunal is
to assess all the evidence before it, including “indirect evidence,” such as “inferences of

fact and circumstantial evidence,” to determine whether the Claimants have established the

providing proof thereof, Also, it is a generally accepted canon of evidence in civil law, common law and, in fact, most
jurisdictions, that the burden of proof rests upon the parly, whether complaiming or defending, who asserts the
affirmative of a claim or defence.™),

** Reply, para. 1214.

ey Reply, para. 1215 [“[When Respondent asserts an affiemative defense or justification, it bears the burden of
proving that defense. Specifically, to the extent that Respondent is asserting that (i) the Tribunal must defer 1o
Respondent’s financial regulation and taxation measures, thereby effectively exempling those measures from the BIT
or (i) its actions are justified, Respondent must prove the existence and applicability of such defense or justification™);
Reply, para, 1236{iv) ("only if Respondent provides a prima focie demonstration that its actions were reasonable under
the circumstances does the burden of proof shift to Claimants to rebut Respondent’s asserted justification™); Reply,
para, 1240 (“Because Claimants have adduced sufficient evidence to make out their prima facie case of arbitrariness
--. Respondent has the burden to prove the reasonableness of its actions, which it cannot do."].

M7 Keply, pars. 1215,



671.

()

672.

673.

()

674,
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grounds necessary o justify an award in their favour, 1f the Respondent has not led rebuttal
evidence, a tribunal may, in a proper case, allow the claim. As stated by the Rompetrol v.
Romania tribunal, “[a] claimant before an international tribunal must establish the facts on

which it bases its case or else it will lose the arbitration,"*

Nevertheless, evidentiary principles are applied in practice with a measure of flexibility.
As stated by the tibunal in Rompetrol:

[Ne internationa arbitration = ncluding imvestmemt arbitration = the
rules of evidence are neither rigid nor technical **

Standard of Prool

The generally-required standard is proof on the “balance of probabilities™ or
“preponderance of the evidence.” The standard requires a showing that the factual
allegation is “more likely than not true.” (Some tribunals have imposed a higher standard
in relation to particularly serious allegations, i e., corruption, but no such exceptions arise

in this case.)

This, perhaps, 15 when the Claimants conflate their “shifting burden™ argument. While the
legal burden rests on the party making the allegation, the evidentiary burden may shift back
and forth in the sense that if the Claimants® evidence is unanswered by the Respondent, the

Claimants will prevail.

Causation

The lizbility of a respondent State is dependent upon the establishment by a claimant of a
causal link between the respondent and the harm of which a claimant complains, This
principle is stated succinctly in the ILC Articles: “The responsible State is under an
obligation to make full reparation for the injury caused by the internationally wrongful
act”™™ [emphasis added).

MY Exhibit RA-D19, Rompetred v. Romania, para. 179.
u Exlllait H.ﬁ.-ﬂlql Humpr.l'n:ﬂ' 18 R‘rmu'niﬂ, pira. 151,

% Exhibit CA-029 / RA-002, ILC Articles, Art. 31{1}. See also Exhibit CA-320, Jan de Nuf v. Egvpd. para. 156
(“The ILC Articles were embodied in Resolution A56/83 adopted by the General Assembly of the United MNations on
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(4)  Attribution of Responsibility to the State

675.  The ILC Articles further define which organs, persons or entities engage the responsibility
of the State:

Article 4
Conduct of organs of a Stare

L. The conduct of any State organ shall be considered an oct of
thert State wnder international law, whether the organ exercises legisiative,
executive, judicial or any other functions, whatever position it holds in the
organization of the Stale, and whatever its characrer as an organ of the
central Grovernment or of a ferriforial wair of the Siare.

2, An organ includes any person or entity which has that status in
accordance with the internal law af the State.

Article §

Conduct of persons or eniifies exerciving elements of governmental
authority

The conduct of a person or entity which is mot an organ of the
State under article 4 buwt which is empowered by the law of that State to
exercise elements of the govermmemtal authority [*a exercer des
prérogatives de puissance publique”, in the French wersion] shall be
considered an act of the State wnder international low, provided the person
ar entity is acting in that capacity in the particular instance.

Article 8
Conduct direcied or conirolled by a Stafe

The conduct af a person or group of persons shall be considered
an act of a State under international law if the person or group of persons

28 January 2002 and as such, are considered to be “a statement of costomary intemational law on ...

the

responsibility of a Siate towards another State, which is applicable by analogy to the responsibility of States towards

private parties,”),

According 1o the Jan de Nul tribunal:

In wordler for an act to Be altribuied fo a State, if miust have @ cfose lnk to the Stafe. Such
a fink con result from the foct that the persow performing the ool 3 part of Bre Stale s
arganic strwcture (Article 4 of the ILC Articles), or exercises governmontal povers specific
for the Stave in relaifon with this act, even i 1 is @ separale entity (Ariicle 5 of the TLC
Articles), or i i octs wnder the direct control fon the instructions of, or wnder the direction
e control) of e Siete, even (f belng o private party (Arricle 8 of the ILC Articles).

Exhilbit i A-3210,

Jaw e Nul v. Egypi, para, 157 [emphasis added).
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is i foct acting on the instructions of, or under the direciion or conirod of,
thar State in carrying out the conduct,™

676. The FSC as a regulatory body entrusted with supervision of Korea's financial markets, and
acting in that capacity, is in the opinion of one member of the Tribunal, an “organ of the
State™ within the scope of Anticle 4 and, in the view of a Tribunal majority, an entity
empowered to exercise sovereign powers within the scope of Article 5. There is therefore
no doubt that the acts or omissions of the FSC engage the responsibility of the Respondent.

677, For the sake of completeness, it should be noted in respect of the taxation claims that the
Korean courts clearly constitute “organs of the State™ and the Government tax authority,
the NTS, is in the opinion of one member of the Tribunal an organ of the State, and in the
view of a Tribunal majority, either an “organ of the State,” or, at a minimum, exercises ils

governmental authority within the scope of Article 5,

X DETERMINATION OF LIABILITY RELATING TO ISSUES OTHER THAN
SHARE PRICE REDUCTION

678. In this section of the Award, the Tribunal will address multiple issues associated with the
LSF-KEB investment in KEB.

679, The Tnbunal 15 of the view that a number of the Claimants’ allegations agmunst the FSC
can be dismissed without extended discussion on the basis that the evidence falls short of

proof on a balance of probabilities.

(1 The Claimants Allege that the FSC Wrongfully Interfered in Hana's Aborted Interim
Share Purchase Agreement

680, In May 2011, as discussed, Hana proposed an interim share purchase transaction of 1084
of the KEB shares to demonstrate mutual commitment.®? The next month, Hana decided
not to proceed with the interim share purchase {although a loan, agreed to as part of the
deal, was made). The Claimants state that Hana was pressured by the FSC/FSS to back
out of the proposed “interim” purchase. The Respondent says that Hana simply concluded

1 Exhibdt CA-020 / RA-002, ILC Articles, Arts, 4-5, 8.
2 Counter-Memorial, poras, 322-326,
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that the interim share purchase was not in its corporate scli-interest and that the plan was
abandoned by Hana without any coercion or pressure by the regulators.**

681. According to the Claimants:

{a) the F55 in late May 201 | wamed Hana by phone and via a “*Waming Notice™ about
risks to its capital ratio posed by the interim share purchase;”* and

(b)  the FSS questioned the adequacy of Lone Star's remaining KEB shares which no
longer constituted a majority stake, as security for the proposed USD | billion loan
to Lone Star,%*

The Claimants contend that in June 2011, the FSS threatened to block Hana Bank's loan
to Lone Star. ™

682. The Respondent’s position is that it was the regulator’s “responsibility o ‘supervise
soundness’ by assessing and responding to any possible negative impact that a proposed
sale price might cause on a particular financial holding company.”™’ The F55 had
concluded that the proposed interim share purchase did threaten to weaken Hana's
soundness™* because it involved Hana purchasing a large non-control block of KEB shares
at a price that was about 60% higher than the stock market price for KEB shares.™® The
IS5 calculated that the transaction loss would cause a 0,36 percentage point drop in Hana's
consolidated capital adequacy ratio, which would fall o 12.02%, unless Hana were to
dispose of billions of dollars of high-risk assets to offset the reduction in capital.*®" At the
time, the Respondent contends, Hana's capital adequacy ratio already was the lowest

‘"- Firal Witness Statement, paras. L-t—li-'._ First Witness Statement, para. '},'- First Witness
Statement, para. H];- Second Witness Statement, paras. 7-8.

"4 Exhibit C-784 / R-327, F5C, Review Re ing the Acquisition of Part of Korea Exchange Bank Shares by Hana
Fimancial Group, etc., 26 May 201 1; First Witness Statement, para. 15.

" Witness Statement of Jae-Yong Lee, 16 January 2015 (“1.Y. Lee Witness Statement™), paras. 7-9,
¥ Reply, para, 179.

™7 Witness Statement of Denghyon Kim, 16 January 2015 (*D.H. Kim Witness Statement™), para. 9.
"5 0 H, Kim Witness Statement, paras. 8-10, 16-17,

" D.H. Kim Witness Statement, para. 9.

** D.H. Kim Witness Statement, para. 10; Exhibit R-317, Review on the Partial Acquisition of KEB Shares by Hana
Fimancial Group, ctc., 26 May 200 | {competing translation of Exhibit C-784).
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among all financial holding companies in Korea.™ According to the Respondent,
conveving concems such as these to a regulated financial institution is well within the

regulators’ lawful supervisory mandate, "

The Tribunal’s Ruling on the Aborted Interim Share Purchase Agreemeni

683. With regard to the interim share purchase, Hana was to pay a control premium for a 10%
block of shares that did not carry control. Two Hana executives testified to their own worry
about whether the interim share purchase could expose the directors and officers of Hana
Financial Group and Hana Bank to claims by shareholders of an improvident transaction
in breach of fiduciary duty.”™ The Claimants have not established any wrongful conduct
on the part of the FSC in relation to the proposed transaction.

{(2)  The Claimants Allege that the FSC Wrongfully Pressured Hana to Oppose Payment
of KEB Dividends Contrary to Lone Star's Financial Interest

684. The Claimants argue that the financial regulators were responsible for KEBR's decision not
to pay a 2011 year-end dividend and to deny Lone Star's request for a further dividend in
February 2012 *for political reasons, despite its lack of authority to block the dividends.™**

685. Inthe Claimants’ view, the dividends were appropriate given KEB's financial strength and
unobjectionable from a regulator’s point of view because the dividend payments would
have had no material impact on KEB's financial viability, "

686. The Respondent states that the FSC became involved inits supervisory role. "™ recognising
that “the natural incentive of bank owners to take distributions of profit from the bank can

*! Rejoinder, para, 698; D.H. Kim Witness Statement, paras, 10, 17,

"I DH. Kim Wilness Statement, paras. 15-18; LY. Lee Witness Statement, paras. 13-19.

H First Wilness Stalement, paras. H-I.S;- First Witness Statement, para. Iﬂ;- Second
ilmess Staterment, paras. T-5.

1 Reply, para. 246,

** Reply, para, 237,

" Rejoinder, para. 705; Witness. Statement of Saechun Park, 16 Janoary 2015 (*5.C. Park Wilness Stalement™),

para, 9. See olso Exhibit R=534, Banking Acs (Law Nao, 11,051, pantially amended 16 September 200 1, Art, 34(4)

{stating, in an article inserted info the Banking Act on 17 May 20100, that “[w]here the Financial Services Commission

decms that a bank is likely to greatly undermine soundness in s management on the ground of its failure o satisfy a

management instruction standard referred to in paragraph (2], it may request the bank to take necessary measures for

the improvement of management, such as an increase of capital, restriction on dividend, ete.”



687,

688,

689,
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leave the bank over-exposed to future risk and thus ‘come into conflict with the regulators’

goal of ensuring the soundness and stability of the banking system, %7

There are two separate dividends in issue, namely the 2011 mid-year dividend, when LSF-
KEB was still the controlling shareholder, and the 2011 year-end dividend, which came to
be considered in 2012 when LSF-KEB was no longer a sharcholder.

The Mid-Year Dividend (2011)

The Respondent asks the Tribunal to discount the evidence of Mr. _ a former
Lone Star-appointed CEQ of KEB, who states that the regulators wrongfully pressured
KEB in 2011 to curtail its dividend payments,”™* because his testimony is contradicted by

his own contemporangous report in which he wrote as follows:

I'd fike to take the time to fell you what Deputy Governor Shin of the FSS
and I talked about in owr meeting [...]. He said thod the disiribution of
dividends ix the sole authority of the bank, and on the premise that it was
mai an izswe that the supervisory authorities can intervene in, he expressed
his concern over the kigh amonnt of guarterly dividends for the following
reasons. ™ [emphasis added)

The Lone Star appointed directors who controlled the KEB Board proceeded to approve
the mid-year dividend on 1 July 2011 despite opposition from the non-Lone Star appointed

directors. ™

The Claimants state that in July 2011 an unidentified FSS official contacted Mr. [N
of Hana and said Hana should negotiate a reduction in the KEB share purchase price to
offset the amount of the KEB mid-year dividend.”” However, Mr. - has testificd

™7 Rejoinder, para. 706, citing S.C. Park Witness Statcment, para. 13. See afso 5.C. Park Witness Statement, paras. 6-
B (describimg this tension ).

%t See Reply, paras, 237-246; ] 5econd Witness Statement paras. 10-13,

¥ Exhibit R-393, Minutes of 1 July 2011 6™ Meeting of KEB Board of Directors, p. 4,

" Rejoinder, para. 709; Exhibit R-393, Minutes of | July 2011 §* Meeting of KEB Board of Dircctors.  After vocal

measiare passed with votes of the five Lone Star-
- - amil vioting in favour,
" Reply, para. 241, citing Exhibit C-483, Email from [ 1 July 2011

opposition by several non-Lone Star appointed directors, the
appointed directors, Messrs, (the Chairman),
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692,
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that he has no record and no recollection of any such communication with the FS5, which,

he says, is something he would have remembered had it in fact happened.*™

nal’ ing on the Mid-Year Dividend

In fact, the mid-year dividend of USD 400.2 million was paid on 20 July 2011 and, in the
Tribunal's view, Lone Star has no legitimate complaint in that r:ga;d,gﬂ

The Year-End Dividend (2011)

The Claimants contend that Hana and Lone Star had an unwritten agreement to pay a year-
end 2011 [KEB] dividend, but Hana backed out at the last moment under pressure from the
regulators,”™ Mr. D.H. Kim of the FSS testified that he had contacted Hana and requested
an explanation of media reports regarding a possible year-end dividend.” The Claimants’
position 15 that Lone Star was entitled to a year-end dividend because Lone Star was the
owner of the shares on the record date. Although Lone Star had sought in their negotiations
to have Hana guarantee Lone Star’s entitlement to a certain level of dividends, Hana says
it refused to provide any such guarantee ™ Har:a’s- pointed out that the payment
of any dividend to former shareholders who were no longer shareholders after Hana's

acquisition would not be in Hana's economic interest.”"

While Mr. - testified that Hana told Lone Star that it was acting under pressure from

the regulators,”™® three Hana executives and two FSC and FSS witnesses all testified that
274

the regulators did not pressure Hana to oppose Lone Star's year-end dividend request.

T2

Second Witness Stalement, paras, 11=12.

T See Exhibit CWE-034, [ 5ccond Expent Repor, p. 15,
¥ Reply, paras. 252-257.
5 TG, 1535:16-1539:21,

Second Witness Statement, paras, IE-I]:- Second Witness Staftement, para. 18,

i Second Witness Statement, para. 18
™ Reply, paras. 251, 257.
" 8.0, Kim Second Witness Statement, para, 30, D.H, Kim Witness Statement, para, 20,
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The Tribunal’s Ruli the Year-End Dividend

694, The evidence does not establish an “unwritten agreement™ (o pay a year-end dividend and
no satisfactory reason is offered why Hana would willingly cause KEB to pay dividends
from funds that would otherwise belong to KEB/Hana rather than to Lone Star. In any
event, Lone Star has not established on a balance of probabilities that the regulators
interfered in the year-end dividend process.

(3)  The Claimants Allege that there was no Legitimate Purpose in the FSC Revisiting
LSF-KEB's NFBO Status in 2011-2012

695. The FSC had determined in 2003 that LSF-KEB was not disqualified as a Non-Financial
Business Operator (“NFBO™). Being labelled an NFBO under Article 2(1)9 of the Banking
Aet and Article 1({5) of the Enforcement Decree of the same Act limits an entity’s ability
to control a bank.*® The purpose of this legislation was to prevent domestic industrial

capital, specifically chaebols (Korea's industrial conglomerates),™" from controlling a

" Exhibit €-235, Qualification Review Result for Sharcholding in Excess of Prescribed Limit of Korea Exchange
Bank, 16 March 2011, p. 3.

" Exhibit C-836, Minutes of 26 December 2011 National Policy Committes Meeting, p. 21:
FS8 Chalrman Hyouk-Se Kwon: Ax the system of mon-fingncial business
operator livelf was iniroduced fo regulale domesile choebals, there are cases
where § is difficidt in reality o apply the system Io Joreign financial inslitutions
aF trvesiment funds. So § think we weed to make some costplesents to address
such cases.

Exhibit C-235, Cualification Review Result for Sharcholding in Excess of Prescribed Limit of Korea Exchange Bank,
16 March 2011, p. 4

(Purpose af the non-financial business operafor system) The mon-financial

business operaior svsfem was basically infrodiced In prevent @ domesiic

frrdustrial capital from confrolling a financial busines, 1f s necestary to fake iRl

acoounl the pirpose of the introdicction of the system and other legisiative cases

when applying the nor-financial business operator system lo foreign private

equiry funds.
Exhibit R=112, Financial Services Commission Report on the Result of the Eligibility Assessment on the Sharcholder
Holding Shares in Excess of Limit in KEB, 27 January 2012, p. 2:

The scope of the specially related person was limited o a certain extent because

it was praciically impozsible for the supervisory authorities lo check svery single

overseas affiliates of a foreign corparation, and i was meceszary lo uphold Hhe

oliective of the non-financial business aperator system, which was inlroduced to

prevent dostestie industrial capital from  contralling fhe banks. Since the

imiraduction of the non-financial business operalor spstem, e scope of he

specially related person was wniformily limited fn the respective eligibilily

assessments on Uil Group s acguisition of Hanmi Bark fin March 2004) and

Stamdaed Charfered s aeguisifion of Korea First Bank (i Apeil 20050,
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bank and using it as a private safe, *

696, The Claimants state that the FSC decision to revisit the NFBO issue in 2011 was simple
harassment™ inspired in large part by the BIA and questions in the National Assembly.

697.  The Respondent states that revisiting that issue was part of the FSC's “ongoing monitoring™
function™ and had no impact on the approval process. The FSC did approve Hana's
application, despite the fact that questions remained unanswered regarding Lone Star’s
NFBO status.**

698. [t will be recalled that on 16 March 2011, the FSC concluded that for the purposes of the
Banking Act, Lone Star was not an NFBO,*#

%! Exhibit C-T82, Financial Supervisory Service, Report on the Progress of Determination of Lone Star’s Status as a
Mon-Financial Business Operator, 26 December 2011 p. 10 {"The NFBO system was oniginally intended to prevent
industrial capital from controlling banks and using them as a private safe.").

" Reply, paras. T7-B6.

" ¥ ), Kim First Expert Report, paras_ 41, 111; H.5. Lee First Witness Statement, para. 21.

" H.5. Lee First Witness Statement, para. 52; H.5. Lee Second Witness Statemend, para. 36; Dai-Gou Sung Second

Witness Btatement, 19 January 2015, (“ILG, Sung Second Witness Statement™) para, 23; Exhibit R-113, Minutes
of 27 January 2012 FSC Meeting.

%85 Exhibit C-235, Qualification Review Result for Sharcholding in Excess of Prescribed Limit of Korea Exchange
Bank, 16 March 2011, p. 4:

The Financial Services Commission has concluded, based on the materialy and
evidence identified and reviewed 3o for, that Lone Star Fund IV is not a non-
[fimainctal business operalor wnder the Banking Aci.
In addition, considering the limi of the application of the Banking Aci, purpose
aof the mfroduciion of the non-flaancial hiainess operglor sysfem, falress with
other foreign shareholders, and a sale to sell shares & o divadvantagesus
adminisirarion disposiiion serioisly tafringing upon the property righs,
the Fingneind Services Commission concluded thal it could be an wnreasonahle
application of the Banking Aot o deem Lowe Star Fund IV ar o mow-Tiaincinl
hritiRess aperalor.
Sew also Exhibit C-928, Stenographic Records of the $th Financial Services Commission Meeting (disclosed per
Special Referee), 16 March 2011, p. %

[fChairmanf [ ...] And yow don 't seem to have differing apinions on the report that
the admintsirative measure thal will sigmifcantly infringe on Lone Shar's
property rights, which is its constittional right, such as a share sale
arder, by deeming Lone Stgr TV ar an NFBD) can be an excessive
application of the Banking Aci, considering the fundamental limitations
im applying the Banking Act and the infent af the NFBO system and 5o
Sorth. Expecially, some pointed aul thal the curresl NERO systom peeds
partial supplementation, 8o, | hope that the FEC s competent depariorent
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699, However, a month later, on 15 April 2011, Assemblyman Young-Ho Lim called for an
investigation of the NFBO issue on the basis that Lone Star owned about 130 golf courses
in Japan and that the value of these golf courses could inform the NFBO analysis."™
Notwithstanding its earlier affirmation that the NFBO requirement is aimed at domestic
indusinial investors, the FSC obligingly agreed to redo the analysis.

700. It is unclear why the FSC/FSS continued to examine the NFBO issue even afier issuing a
Disposition Order.

701. On 27 January 2012, the FSC announced its findings.”™® It came to the same conclusion
that it had previously come to on 16 March 2011: Lone Star was not disqualified as an
NFBO. "

i *s Rul the Reopening of the Question of the Status of LSF-KER as
an NFBO

702, In the view of the Tribunal majority, the alacrity with which the FSC revisited the NFRO
decision notwithstanding its very recent analysis of the same question, shows the lengths
to which the FSC and FSS were willing to go to appease politicians and the press. It is
some corroboration of the politicisation of the FSC that is blamed by the Claimants for the

responsible for the banking sector will review more thoroughly as to how

fa improve the sestem,
"7 Exhibit C-T8B0, Financial Services Commission, Regarding the Parliamentary Investigation of Lane Star, 19 April
2011, The reason for the continued NFBO investipation was that “Since last May, howewver, it has been alleged by
the press and some in the political circle and 5o forth that Lone Star cormesponds to an KFBO due o the existence of
PGM Holdings, & golf course management firm in Japan.™

%% Exhibit C-779, “Result of qualification review on the sharcholder in excess of prescribed limit of KEB,” FSC
Press Release, 27 January 2012, On 5 December 2011, Lone Star sold the company that owned the Japanese goll
courses, PGM Holdings. The sale did not interfere with the FSC/FSS continuing their analysis. As the investigation
came to a close, an interim report shows that Assernbivman Lim's 15 April 2001 request and the KBS News report af
26 May 2011 were prime motivators for the regulators, as both are listed as Major Events. That same F55 interim
report refers o various press allegations throughout the document. Similarly, the F5C's concerns about “the oppasition
party’s arpument” appeared in the FES'"s analysis of 26 December 2001 1. Se¢ Exhibit C-T82, Finzncial Supervisary
Service, Report on the Progress of Determination of Lone Sar's Status as a Mon-Financial Busingss Operator,
26 December 2011, pp. 4-5.

" Exhibit C-779, “Result of qualification review on the sharcholder in excess of prescribed limit of KEB,” FSC
Fress Refease, 27 January 20012, p. 5; Exhibit R-112, Firancial Services Commission Report on the Result of the
Eligibility Assessment on the Sharehobder Holding Shares in Excess of Limit in KEB, 27 January 2012, p. 12,
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price squecze on the sale of KEB shares. However, the revisitation of the NFBO issue

itself came to nothing and did not in iiself constitute a violation of the 2011 BIT.

XI. LONE STAR’S POSITION WAS COMPROMISED BY ITS CONVICTION FOR
STOCK PRICE MANIPULATION

703. A major theme of the Claimants’ submissions is that they were the victim of public and
political hostility to “Eat and Run™ foreign investors who swooped in for a quick profit

then took their monies (usually portrayed as excessive monies) and “ran”™ home.

704. In addition to the usual attributes of an “Eatl and Eun™ investor, however, Lone Star had
been convicted of a serious financial crime. Thus, to extend the “Eat and Rut™ metaphor,

Lone Star might also be called a “Cheat and Run” investor.

705.  More broadly, there is no doubt that the timing of Lone Star’s attempted exit from Korea

was unforiunate,

T06. The Tnbunal has already described in some detail the opposition [rom umons, a significant
number of politicians in the National Assembly and elements of the public.”™ WVarious
civic organisations, scholars and media outlets urged punitive action against Lone Star,*"!
The Claimants say the Korean regulators were concerned, above all, with the negative
public sentiment regarding Lone Star’s so-called “excessive profits, ™™

™ Mamely, (1] The Wall Street Jowrnal reporier Mr.H {whose "understanding of the Lone Star’KEB
sinuation was ofien first shaped by reports in the South korean

a," and was complemented on “whal was
publicly revealed by the relevant parties™ (Exhibit CWE-022, Second Witness Statement ur%
24 September 2004 Second Wilness Stalement™), para, 2)); (2) former Vice President of the

# (
o

branch of the American mber of Commence Ms. who lestilies o hearsay of unidentified
Korean Government officials (Exhibit CWE-D21, Sec tiess Statement of 16 September 2014
[ Second Witmess Statement™), para. T)); (3) former United States Senator {whirse testimony
i on a “lunch with President Lee Myung-hak,” supposedly “extensive relati ips” with unnamed “Korean
afficials,” and his “own nearly 235 years of riemce as a politician and elected official” in the United States {Exhibit
CWE-018, Second Witness Stalement o 3 September 20104 Second Witness Stalement”™),
para, 21 and (4) Dr“ a flormer statesman who was not in public office during the events of this
case, bt who profiesses (o have “closely followed what can best be described as “the Lone Star saga,” which was froni-
page news for aboul a decade™ (Exhibit CWE-031, Expert Report o 25 Seplember 2004 [
Expert Report™), para. 7).

™ Counter-Memorial, paras. 38, 263, 340, 831, B36-837, 91 1; see also H.5, Lee Second Witness Siatement, para. 19,
D.G. Sung, Second Witness Statement, para. 21.

L Reply, para. 65
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T07. The Respondent replies that the Claimants’ "evidence” only establishes that the regulators

never succumbed to those calls for punitive action.™

The Tribunal's Ruling on Relevance of the “Cheat and Run” Conviction

T08. Ultimately, as will be seen, the allegations of “Cheat and Run” proved more damaging to
Lone Star than the more generic public denunciation of “Eat and Run.” Tt was the eriminal
conviction of 6 October 2011 which cost LSF-KEB its eligibility to continue to hold a
controlling interest in KEB beyond 18 May 2012, and gave the FSC the leverage to

orchestrate a price reduction,

709. The Tribunal does not accept the Claimants’ attempt to pass ofl LSF-KEB"s criminal
liability as merely “vicarious™ for the acis of certain rogue individuals employed by KERB.
In fact, vicarious liability was not ¢ven an issuc at that trial because, as mentioned,
prosecutors amended the indictment against LSF-KEB and KEB Bank before trial 1o
remove the vicarious liability/joint penal provision charges. ™ The Court judgment spelled
out the direct involvement of KEB directors appointed by Lone Star (i e, the “directing

minds" of the corporation) as follows:

Rased an such focts, there is ample evidence that m
[sic] was invelved in the decepiive and manipulative it Therefore,
the arguments made by Defendant [SF-KEB in this regard are
groundless. ™ |emphasis added]

ia Mﬁindﬂ' Eu. 730, citing, imter alia, Exhibit R-394, Letter ﬁm

20 December 2011, According to the R ik, 3 opposed a resolution
contemp sorme members of the Mational Assemnbly, that urged “the F5C o revoke approval for Lone Star's
excess shareholding immediately following release of the BAI Report; (2) resisted calls for commective action against

Lone Star following its February 2008 conviction in the Stock Price Manipulation Case, when Lone Star still had an

opportunity to appeal; and (3) decided mof to impose the heightened form of Ity that various scholars, politicians,
and civic groups urged the FSC 1o impose.  As even recognised Falbowing the
F5C's approval of Lone Siar’s sale to Hana, ‘the Korecan Financia ices Commission, in its ruling to allow Lone

Star to sell (s shares of KEB, resisted pressure from labor groups, opposition politicians, and civil activists o impose
penalties and other punitive conditions on the sale."™

™ Exhibit C-256 / R-150, Second High Court Judgement, Steck Price Manipulation, p. 7. n. | and p. 44, n. 14,
*2 Exhibit C-256 / R-150, Second High Court Judgment, Stock Price Manipulation, pp. 28-29;

E. _ [zic] Invalvesrent in the Arnowncestent

Based omn the evidemces adopted and inspecied by the lnver court and
High Caurt befare and affer remand, the following fociy are accepied:
[sic] disenssed holding the board meetings of KES



i . 0

in conspiracy HFEIHH
aid fnfemtiomally used deception

purpose of gaining unfust profit in relation to the trade of securities

and other fransaction which reswlled in Defendants KEB and LSF-KER's
prafit of 5 billion won,™ [emphasis added]

R E W

and KEBCS an separate dates with other directors appointed by Lone
Sear Fund and afficers from Cltigrodg of Bhe November 19, 2003 meeting
al the coffee shop to lower the exercise prive of appraisal rights held by
opposing shoreholders and also segeested making the Amiouncement
berween such dates; he instructed to analyze legal isswe af the
said plan af the meellng of the ¢ and plaved a leading parl in
including the Annomcemend in the press release; ond during o
conferemce coll with Kim & Chang and Cltigroup on Noevember 24, 2003,
he confirmed that a reduction of capitel was nol necessary for the
BIEFEEF

*% Exhibit C-256 / R-150, Second High Court Judgment, Stock Price Manipulation, pp. 34-37:

L.

I

2)

Defendan [ (R ¥io'ation of SE4

In the course of pramotion of Lone Star Frend s police to merge KEBCS,
stubstdicry of Defendand KER witich Fad suffered liguidity oriviz due fo
rapid increare of defawll rate of credit card wsers, imo Defendant KES,

Diefendarit inn conspiracy with m
o appainted ax directors

anve atar F ugr Feis miind fo artificiolly decrease the stock price
af KERCS for lhe' prrpose of sofving the increase of merger cost by high
price of appratsal right of minorily shareholders of KEBCE dissenting
such merger when the stock price of KEBCS remained high and the
excessive decreaie of Defendant LEF-KER's ownership inferest in
Defendant KEB, the surviving company of merger.

Defendan: [ (I 5reach of Trust and Tax Evasion
Fiodanon of Acr on the Agpravated Punichmend, eic. of Specific Crimes
relaling o Sale of Seowl claim (Breach of Trusd

Diefendant commitied the following crimes in
comgplracy wil

[-..]
Crimes relating fo Sale of Kia elaim
[-.]

ot sech circumrsianmces, ﬂﬂ:ﬂﬂhﬂﬁ
crimes  {n  conspiracy wiih

comipensation for Lome Star Tnternalf
Vicdation aof Act on the Aggravated Punlshment, etc, of Specific Crimes
(Breach af Trusi)

[---]

Ficdation of Acr on the Aggravated Punishmend, eic. of Specific Crimes
{Tax)

comeilted following
in connechion with fhe
s damages by Booswng claim:
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F representative of Defendant LSF-KEB, violated the
F with respect to the busimess of Defendant LEF-KER's husiness as

meniioned in | above, in conspiracy with Be_fmﬂnnl*
[ ] and As such, Defendant LSF-KEB gamn
profit equivalent to 10,002.5 million won.™ [emphasis added)

Other foreign investors with which Lone Star likes to compare itself did not have the stigma

of criminal convictions.

DETERMINATION OF LIABILITY RELATING TO ALLEGED BREACHES OF
THE 2011 BIT BY FSC MISCONDUCT

The Tribunal has already ruled on jurisdictional grounds that the allegations of Korean
State misconduct before 27 March 2011 are not actionable. Further, the Claimants have
not demonstrated actionable fault with respect to Korea's tax treatment of Lone Star's
investments. When the failed claims are stripped away, there remains the allegation of
Korea's wrongful treatment of LSF-KER’s sale of KEB shares to Hana and in particular
the alleged manipulation of the approval process by the FSC to impose a price reduction.
The result, Lone Star says, was a reduction forced on it under duress by a self-interested
regulator seeking to appease political and public hostility to LSF-KEB as an “Eat and Run"
foreign investor.

The Respondent, on the other hand, characterises as self-inflicted Lone Star’s loss in the

reduced price of its control premium.

KoOREA'S ACTS AND OMISSIONS DENIED THE CLAIMANTS FAIR AND EQUITABLE
TREATMENT

The Claimants contend that the Respondent violated its obligations under Article 2{2) of
the 2011 BIT, which provides that the Claimants’ investments in Korea “shall at all times
be accorded fair and equitable treatment.”*® The Fair and Fquitable Treatment obligation
is intended to ensure that foreign investors are treated reasonably and protects their

investments from unfair, arbitrary or otherwise wrongful interference by the State.

¥ Exhibit C-256 / R-150, Second High Court Judgment, Stock Price Manipulation, p. 36,
"4 Exhibit C-001, 2001 BIT, ArL 2{2).
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714, The Claimants cite Teemed v. Mexico™ and related jurisprudence for the proposition that

Fair and Equitable Treatment comprises a number of component obligations:

s profection of the reasonable legitimate expectations of foreign investors;

conduct in good faith;

procedural propriety and due process;
s pon-discrimination; and
» no arbitrariness in decision-making_ "%

715.  The Parties also made arguments on procedural propriety in the context of FET about the
FSC as well as tax that are not explicitly addressed in this section. '™ Those arguments are
subsumed in the discussion that follows.

" Memorial, para, 542, citing Exhibit CA-069, Técnicar Medivambientales TECMED 5 A, v. United Mexican Stafes,

ICSID Case No. ARB{AF 002, Award, 29 May 2003 (“Tecmed w. Wexlea™), para. 154

159 Memorial, para. 543, referring to Exhibit CA-026, Fronlier Petrolewm Services [td v Czech Republic,
UNCITRAL, Final Award, 12 November 2000 (“Framtler v. Crech Republic™), para. 284; Exhibit C-006, Bhwrter
Gaufl v. Tanzania, pars. 602; Exhibit CA-005, Bayindie Insaat Turism Ticaret Fe Sanayi A5 v, Inlamic Republic of
Pakistan, ICSID Case Mo, ARB/0329, Award, 27 August 2009, para, 178, The Paushok iribunal, citing Ruseli v,

Kazakhstan, also found that fair and equitable trestment “canmol be mierpreted as being limited 1o the protection of
legitimate expectations and non-discrimination but covers a number of other principles” including: “transparency,
good faith, conduct that canmot be arbitrary, grossly unfair, unjust, idiosyncratic, discriminatory, lcking m due process
or procedural propriety and respect of the invesior's reasonable and legitimate expeciations,” see Exhibil CA-065,
Pawshok v. Mongolia, para. 253, See also Exhibit CA-058, Safuka fnvestorents 8.V, v. Czech Repuhlic, UNCITRAL,
Partial Award, 17 March 2006 (“Safuka v, Czech Republic™), para, 301 (*[The “fair and equitable treatment” standard
prescribed in the Treaty should therefore be understood to be treatment which, if not proactively stimulating the inflow
of foreign investment capital, does at least not deter foreign capital by providing disincentives to foreign investors™);
para. 307 (“A foreign investor protected by the Treaty may in any case properly expect that the [host State] implements
its policies boma fide by conduct that is, as far a5 i affects the investors™ [sic] investment, reasonably justifiable by
public policies and that such conduct does not manifestly violate the requirements of consistency, fransparency, even-
handedness and non-discrimination™); and para. 309 (“The ‘fair and cguitable treatment” standard ... must be
interpreted, in light of the object and purpase of the Treaty, so as to avoid conduct of the [host State] that clearly
provides disincentives (o foreign investors™). See firthrer Exhibit CA-049, PSEG Global e, and Ko Hgi Electric
Uretim ve Ticarer Limited Sirkeri v. Republic of Turkey, 1C51D No, ARBA/S, Award, 19 January 2007 (“PSEG w

Turkey™), paras. 240-250; Exhibit CA-066, Stemens 4G v, dArgenline Repulilic, ICSID Case No. ARB/DLE, Award,
6 February 2007 (“Siemens v. Argenting”), para. 300; Exhibit CA-042, MTD Equity Sobr. Bhd and MTD Chile 5.4,

v. Republic of Chile, 1CSID Case No, ARBAT, Award, 25 May 2004 {(“MTD v Chile’"), paras. 112-113; Exhibit
CA-00, Azwrix Covp. v, dArgentine Republic, 1CSID Case Mo, ARBOI2Z, Award, 14 July 2006 (“Azwric .

Argerting™), para. 360,

O See, ¢ g, Memorial, peras. 592-593; Reply, paras. 1375=1384; Rejoinder, paras. 1155=-1171.
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Legitimate Expectations

The Claimants refer to the Safuka v. Czech Republic award's dictum that in undertaking to
provide Fair and Equitable Treatment, a State “must therefore be regarded as having
assumed an obligation to treal foreign investors so as to avoid the frustration of investors’
legitimate and reasonable expectations ... and must grant the investor freedom from

coercion or harassment by its own regulatory authorities,™ ™"

The Claimants allege that the Respondent violated their “basic expectations.™'™ At a
minimum, the Claimants argue, they reasonably and legitimately expected (i) that the FSC
would abide by the 30- and 60-day deadlines for decision on HSBC's and Hana's
applications; '™ (ii) that the Respondent would act in good faith; (iii) that the Claimants
would be able to ecam such retums on their sharcholding “as the bank’s financial
performance might permit, in the form of prudent and reasonable dividends;”'"™ and (iv)
that they would be able to dispose of their investments once made'™ and 1o repatriate the
proceeds.

The Respondent accepts that the obligation o provide fair and equitable treatment includes
protections for legitimate expectations the investor had at the time of investment,
However, for this standard to apply, there must be some form of representation or assurance
by the government itself, upon which the investor thereafter relied in making its decision
to invest.'™ This standard is not satisfied by the Claimants’ reliance on Korea's alleged
deviation from domestic laws and procedures. Primarily, the Claimants rely on vague
notions, such as “transparency,” “consistency,” “stability,” “even-handedness” and “rule

%2 Exhibit CA-058, Safwka v. Crech Republic, paras. 302, 308,

'™ Exhibit CA-069, Tecmed v. Mexico, para, 154, The tribunal stated that a Fair and Equitable Treatment provision,
when interpreted “in light of the good faith principle established by mitermational law, requires the Contracting Partics
[ta the Agreement] to provide to intemational investmenis treatment that does not affect the basic expecialions that
wiere tiken info account by the foreign investor fo make the investment” [emphasis added). See alio Exhibit CA-042,
MTI v, Chile, paras, [14=115 {endorsing the Tecmed v, Mexico award standard of fuir and equitable treatment as
protecting “basic expectations™ ).

™4 Reply, para, 1333,

I*3 Reply, para. 1338

™% Memaorial, para. 529,

"™ Rejoinder, para. 1 100; Counter-Memaorial, para. 879,
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of law,” "™ ignoring the requirement that the investor must “legitimately have been led by
[the host State] to expect”™ that the State would act—or refrain from acting—in a certain
way.'™ The Respondent also contends that the Claimants must establish that the
Respondent acted out of an improper motive. ™"

In short, the Respondent agrees with the “general expectation” that the host State will act
in good faith, without discrimination and in accordance with due process but says that these
general principles are inherent in the notion of faimess secured by other provisions of the
BIT, and neither adds to nor detracts from the requirement that specific expectations will
only be protected only if based on specific government conduct on which the investor
relied.'™! According to the Respondent, the legitimate expectations portion of the
Claimants” claim is nothing more than repackaging of the same allegations of breaches of

] ]

local law that they have advanced in virtually every other part of their legal argument.

The Respondent further points out'™? that a BIT does not guarantee particular returns to
the investor'™ and that the fair and equitable treatment analysis needs to acknowledge the

regulatory rights and responsibilities of the State, in addition to the importance of

W3 Moreover, States are afforded a considerable amount of

1113

protecting the investment.
deference with respect to regulatory and administrative measures.
The Expectation that the FSC Would Respect Statutory Deadlines

The Claimants presented a chart of eleven bank approvals since 1999 (see below) to
demonstrate the disparity in processing times.

1% Rejoinder, para. 1101, citing Reply, paras. 1328-13330, 1340,

I Rejoinder, para. 1103, citing Exhibil RA-D35, AES Summit Generation Limited v, Republic of Hungary, [CSID
Case No, ARB/O7/22, Award, 23 September 2010 (“AES v. Hungary™), para. 9.3.26.

919 R ininder, para. 1140,

"' Rejoinder, para. 1 108, citing Exhibit CA-T66, Plama Consortium Limited v. Republic of Bulgaria, ICSID Casc
Mo. ARB/AD324, Award, 27 August 2008; Exhibit CA-049, PEEG v. Twrkey, Exhibit RA-298, David Winnaotre and
Robert Lewis v. Republic of Poland, ICSID Caze Mo, ARBAFY 10V, Award, 16 May 2014,

012 R gjoinder, para. 1105.

013 Rejoinder, para. 1098,

"4 Coupter-Memorial, para. 875.

%15 Counter-Memorial, para, 876,

"% Counter-Memorial, paras. B77-B78.
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722.  The Claimants rely on the table below to illustrate their complaing:'®'7
Appliesni Seller Target Days of Review Perlod Remurics
s Apperomalely 10 doys
y Riored Exchanpge [Mliny ZE., N99E al U
Commerzheok | o 32 30%) r“:ﬂ“"ﬁ" carbicst o July 24, Romubing Aci
[ o]
Kot Applicable Eorea Approcimatcty A2 days | Baskesg Acs (Indirect invesimeni
KEXTM [Issuance of Exchenge {Februsry 5, 1M mthe | by Bank of Kores through Expor
new shases] Bk carliest 1 Ageid 5, 15959) fenport Bask of Kenes)
Approomately 45
Lrcidmes Sachs Kessliem Hank Foasslomin days [Apnil [, 1999 Banking Act
Prvwals Eguily {17 Db6tE) Rtk ol the casliesdl b Jers
11, 1999
Eorea Depenal Approcnnatcly 1R de
e— o L T e
[ [ PN
: s Bk ﬂp-p-mtl imatedy 13 doys
Albiser Al (12 465%) Flwea Hank (Fehrusny 19, 2000 g Honkusg Acr
; Maigh. 10, 20007
KurAm Rask
Carlyle, IP (Sabscripionof | KesAm "[F""", tiouicty Uf Ssny i
Miozpan rewly ssucd Rank: : ;
iR Sepacrnber B, J000)
[ Financa Mokl Companies
. . Approximately M deyz | Ao Auhorostion on acquiition
e e Knic .y {Jaly 24, 2003 to of 2 finaescial company o5 @
na Pt Sepaermier S, 2003) | subsidiary of o Finascial Holding
Commpany (FRICA Amigls 161
KEXIM,
LCominerehank Korea Appeaximaely 19 dms
L.one Star and Korea Exchangs {Beplembor 2, 2000 o Agnkmg Aot
Exchange Bank Thenk Septconber 26, 2O0)
(mew shares)
KatAin
Calyle. IP Sank Appeoximalely B doys
Crithask N A Y&, {renamed & [hlmech 17, 3004 o Horvking Ace
B Cilbank Pdarch 26, 2004
Korea Ing )
Kaodes First
Standard Chariored Mewbridge Tk Approssmalely 28
Frank Capital, KTHC {remamed 2 days (March B, 2005 1 Bankweg Acr
SC First Hank) April L8, 2004)
:]Fn-tu' Eﬂﬁﬁw Commpanien
Ko remclill PO, of
' e on Bt ol &
H"r_;ufu"“'"‘"' Lons St Exchmgs {December 13, 201010 | fimancial company as 8 subsidiary
g Hank January 27, 2012) ofn
Finmmcial Halding Comgany
(FHCA Anicie 16)

17 Memorial, para. 219; Exhibit CWE-015, Expert Report of [ J N 1© October 2013 ¢ [ First

Expert Report™), paras. 5-16,
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The Claimants contend that even if the 30- and 60-day deadlines were not binding, the
disparity in processing times indicates that the FSC was working on a different agenda than
its statutory mandate.

More broadly, the Claimants allege that the FSC delay frustrated the ability of LSF-KEB
o dispose of its investment after a lock-up period of two years therehy “eviscerat[ing] the

arrangements in reliance upon [which Lone Star] was induced to invest.”'%'8

The Tribunal's Ruling on latory Dela

The Tribunal has already held that the timing of the approval process is more flexible than
envisaged by the Claimants. '™ The Korean Supreme Court observed with respect to rules
for administrative approval that the processing period “is merely a hortatory provision that
encourages the approval process to be conducted as swifily as possible, and is not a
mandatory provigion or validity prmr:isinn.“lm” In any event, as noted by the Respondent,
*“a breach of local law injuring a foreigner does not, in and of itself, amount to a breach of

international law ™'0!

As the Tribunal pointed out above at paragraph 526, the issue is not simply delay, but
improper motive for the delay.

The Expectation of Unimpeded Receipt of “Prudent and Reasonable Dividends™

As discussed above at paragraphs 684 and following, the Claimants argue that the financial
regulators were responsible for KER's decision not to pay a 2011 year-end dividend and
to deny Lone Star’s request for a further dividend in February 2012 “for political reasons,
despite its lack of authority to block the dividends.”'"*

1% Memorial, para. 331, citing Exhibit C-055, Sharcholders Agreement Between Commerzbank AG, Expori-Import
Bank of Korea and LSF-KEB Holdings, SCA, 31 October 2003, Scc. 4.1{a); Exhibit CA-D13, CME Crech Republic
BF, v, Czech Republic, UNCITRAL, Partial Award, 13 September 2001, para. 811,

19 Ber ahove, paragraph 524.

Mo

'“‘“M First Expert Report, para. 34, referring to Exhibit RA-142, Supreme Court of Korea, Case
. M

. du ent, 20 Aupwst 1996,

el H;jrﬂnd:r. pari 1 ]25, l;.il:['n.g Exhikii RA-019, Hnwmrra.l' W, Hmpr:lr'p, para, 174,
"2 Reply, para. 2446
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The Tribunal has already rejected at paragraphs 691 to 694, the allegation of wrongful
interference by the FSC in KEBR’s dividend policy.

The Expectation that the Respondent Would Act in Good Faith

The Claimants characterise the FSC's various orders and directions in the Hana approval
process in the Fall of 2011 as merely attempts to divert attention from its unlawful political
posture by appeasing Lone Star’s critics with a series of unnecessary orders against LSF-
KEB, such as: (i) stripping LSF-KEB of its majority voting rights, (ii) unnecessarily
ordering a sale of LSF-KEB's excess sharcholding, and (i) attempting to evict the
directors appointed by LSF-KEB from KER's Board of Directors. "™

The Respondent notes that the orders simply implemented the statutory scheme for

offenders convicted of a serious financial crime.

In a related pleading, "™ the Claimants contend that good faith also entails Article 2(3) of
the 2011 BIT which provides that:

i Neither Contracting Party shall in any way impair by arbitrary or

discriminglory measures he operation, managenmenl, maimlendance, use,

enfovment or disposal of invesiments in §is lerrifory by invesiors of the
other Contracting Party.

According to the Claimants, the Respondent’s “intentional disregard of its own law
governing bank acquisitions, the use of the “legal uncertainty™ excuse as pretext to cover

for political and discriminatory motivations, and its unlawful and abusive taxation of the
Claimants” investment returns — give rise to breaches of the Respondent’s obligation of

good faith, ™12

The Respondent notes that the Parties are agreed that a finding of bad faith requires proof

that a respondent State’s conduct was “patently arbitrary, unjust or idiosyncratic” or

123 Memorial, para, 389,
%4 Reply, para, 1363,
1923 Reply, para. 1363.
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“manifestly irrational, arhitrary and perverse”™ or constituted the “wilful disregard of due

process of law or an extreme insufficiency of action.”'%*®

According to the Respondent, a claimant must also demonstrate, as a threshold matter, that
the respondent State acted with an improper motive and this requires the claimant to prove
concrete acts by the State that “evidenced a clear intention™ to damage or interfere with the

claimant’s investment. '™’

The Claimants contend that "[a]ctions based on the vicissitudes of domestic politics are
inconsistent with._. good faith."""* The Respondent replies that even if the Tribunal were
to find that Korean officials were motivated in part by domestic political views of Lone
Star’s actions in Korea, government actions take account of politics do not in and of
themselves constitute bad faith conduct. A claimant has to demonstrate that these kinds of
political concerns are the conirolling rationale for the respondent’s actions, to the

exclusion of objective concerns. '™

In the view of the Tribunal majority, it makes no difference in this case whether good faith
is considered a branch of FET or a stand-alone ground. The FSC's “controlling rationale™
for its delay tactics in the autumn of 2011 was to force a price reduction to placate political
opposition to the size of Lone Star’s “eat and run™ profits.

The Parties also appear to agree that bad faith actions include conduct that is “patently
arbitrary, unjust or idiosyncratic™ or “manifestly irrational, arbitrary and perverse” as well

as the “wilful disregard of due process of law or an extreme insufficiency of action.”"™™ It

is on this general basis that the Tribunal proceeds.

03¢ Reply, para, 1361; Rejoinder, para, 1139,

107 Counter-Memorial, paras, 207-908; Rejoinder, para. 1140,
1038 Rejoinder, para. 1142,

'02% Rejoinder, paras. 1142-1143.

00 Reply, para. 1363; Rejoinder, para, 1139,
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The FSC’s tactics had nothing to do with Hana's suitability as the purchaser of LSF-KEBs
shares. It was widely expected that the Hana transaction at a significantly higher price
would be approved by the FSC in March 2011, However, the KEBCS stock manipulation
conviction of 10 March 2011 gave the FSC the opportunity to pressure Lone Star to reduce
its price for the KEB shares by imposing a deadline for their disposal while at the same
time withholding ils approval of the Hana purchase even though the conviction of LSF-
KEB as vendor had nothing to do with the qualifications of Hana as purchaser. Nothing
happened to Hana between March 2011 (when it was expected to be approved) and the
autumn of 2011 {(when the FSC continued to withhold approval) to make Hana a less
attractive candidate for approval in the eyes of the FSC as purchaser of LSF-KER's shares
in KEB.

The fact the FSC was apparently expected to discharge its mandate properly in March 2011

does not relicve it from liability for refusing to do so in the autumn of 2011.

In the view of the Tribunal majority, the “controlling rationale”™ of the FSC's behaviour
was the growing political pressure. The Tribunal majority rejects Korea's arguments that
the FSC’s behaviour was motivated by concerns about Hana or discharge of its “prudential”™
responsibilities.

The misconduct of Lone Star did not relieve the FSC from its obligation to process in good
faith and expeditiously the Hana application (especially after Lone Star had abandoned its
right of appeal on 12 October 2011.)"™" The FSC was then in a position to take whatever
action it deemed appropriate in furtherance of its “prudential role.” Instead, in the view of
the Trbunal majonty, it pursucd a policy of price reduction which was not part of its
mandate and was undertaken cntirely in furtherance of its own institutional self-interest,
In doing so, the Tribunal finds that the Respondent failed to act in good faith towards these

investors.

" Lone Star states that it decided not to appeal in onder to put an end to “legal uncertainty™ and thereby push the
FSC to approve the sale to Hana, However, the Tribunal is entitled to treat the criminal conduct as settled fact and
the issuance of the orders as legitimate consequences of the convictions,
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The Expectation that the Claimants would be able to Dispose of their Investmenis
Unimpeded by FSC Misconduct

The Claimants contend that the FSC imposed on them a UUSD 433 million share price
reduction contrary to their reasonable and legitimate expectation of a FSC approval process

free of FSC conflicts of interest.

As 1o the Respondent’s argument that LSF-KEB freely accepted the price reduction as
being in its own commercial best interest, the Claimants refer to the decision in Total v,
Argentina wherein the investor had been *forced” to accept business conditions much less
favourable than the terms originally agreed, The tribunal described this scheme as a “kind
of forced, inequitable, debt-for-equity swap, not due to unfavourable market conditions or
a company’s crisis ... but due to governmental policy and conduct by Argentina.” As such,
it was held to be a compensable breach of the State’s Fair and Equitable Treatment
obligation, "2

The Claimants complain that following the final conviclion of LSF-KER in the Stock
Manipulation Case, the FSC placed Lone Star in a “Catch-22" situation by its Disposition
Order of 18 November 2011 that required LSF-KEB 1o divest its KEB shares within six
months, '™ even as the FSC continued to prevent LSF-KEB from doing just that by failing
to approve Hana's application to acquire those shares. In their view, the FSC recognised
the illegality of its manoeuvres and attempted to protect itself from public criticism by

trving to conceal from Lone Star its pressure on Hana, '™

The conviction, Lone Star says, for which it paid a very substantial financial penalty, did
not relieve the FSC from its duty to deal fairly and expeditiously with Hana's application,
The Claimants had at the time of their investment a reasonable and legitimate expeciation

that any legal procedure involving the KEB shares would proceed according to the criteria

"2 M emorial, para, 596, referring to Exhibit CA-072, Total 84, v. Argestine Repubiic, ICSID Case No, ARB/O4/,
Decision on Lisbility, 27 December 2010 (" Tatal v. Argenting”), paras. 336-338 (*1f not *forced”, it was certainly
strongly induced by putting generators in a situation where they had no choice other than 1o accept the scheme or
otherwise risk suffering higher bosses.").

1Y Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months,” FSC Press
Release, 18 Movember 201 1; Exhibit C-2T6, Disposition Crder.

" Memorial, para, 582,
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s¢t by the applicable statutes, which were limited to the attributes of the potential purchaser

not the vendor,'™*

The Respondent attributes the extended FSC administrative approval process to the
criminal conduct of LSF-KEB which went to the heart of Lone Star’s self-inflicted
predicament because it was provided by statute (not FSC discretion) that conviction of such
a “serious financial crime™ rendered LSF-KER ineligible to retain its control interest in
KEB.

In the Respondent’s view, the “prudential” role of the FSC in supervising the country's
financial system was no less important than the task of considering approval of potential
new investors. The criminal conduct of LSF-KEB justified the FSC “Wait and See” policy

of inaction.

Th il I's R Relev wvicti = o
riminal Offence™ (o the Reasonahleness i f th laimanis’

Expectations

The Claimants were in a “Catch-22" situation, but it was a Catch-22 to which their actions
had materially contributed. As a result of LSF-KEB's misdeeds it had been ordered 1o
divest KEB shares in excess of 10% and time was running out on any chance of capturing
some or all of the control premium. [If the Hana deal fell through (and, as stated, the
existing SPA expired on 30 November 2011), there was little prospect that a new purchaser
could be found and approved before the 18 May 2012 deadline of the Disposition Order.
Without an approved buyer, LSF-KEB would have to sell its KER shares on the open
market at a substantially reduced share price. Mr. - recognised the tightening time
pressure by quickly abandoning Lone Star’s right to appeal the 6 October 2011 conviction
even though by doing so Lone Star put itself at nsk of just such a fate.

The Claimants make a property rights argument. Lone Star argues that even if LSF-KEB
could not continue to control KEB after 18 May 2012, a tentative purchaser would acquire

10 Ot First Expert Repari™), pars. 44,

0% Memorial, para. 552, rel‘:m'ni o Exhibit CWE-015, First Expert Report, paras. 43-44, 46-47; Exhibit
[I

CWE-00%, Expert Report of

52-55, 14-76.
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the benefit of control of the bank (and reasonably ought to be willing to pay for that value).
Hence in Lone Star's view, it was, despite the conviction, entitled to the full value of its
property. However, Lone Star faced a regulatory problem, not a property rights problem.
Any prospective purchaser would impose a condition precedent of FSC approval. Without
regulatory approval, the transaction could noti proceed and the expected returm on

investment would not be realised.

The FSC was also in a “Catch-22" position. The FSC was not only creating problems for
Hana and Lone Star, but at the same time crealing adverse publicity internationally about
Korea's hostile treatment of foreign investment. Despite the denials of FSC Chairman
Kim, the majority of the Tribunal concludes for the reasons stated below that public and
Parliamentary wrath dictated the FSC's decision-making, and the FSC succumbed to the
pressure by orchestrating a significant reduction in the purchase price of KERB by Hana.

In doing so, as will be discussed (see paragraphs 779 and following), the Respondent, in
the view of the Tribunal majority, violated its treaty obligation to provide the investors
with Fair and Equitable Treatment.

Claim to Full Protection and Security

The Claimants also rely on Article 2(2) of the 2011 BIT, which provides that Claimants’
investments in Korea “shall enjoy full and continuous protection and security in [Korean)
territory.” "™ This includes, the Claimants argue, a stable business environment, as well
as securily against commercial and legal harassment that impairs the normal functioning
of the investor’s business. "™’

The Claimants also say that the Respondent violated this duty by subjecting the Claimants’
investments to other “commercial, legal, and physical harassment that impaired the normal
functioning and disposal of Lone Star's business” and the Respondent also “created

2% Exhibit C-001, 2011 BIT, Art. 2{2).

0T Memorial, paras, 607-609, citing, iver alia, Exhibit CA-015, Compafia de Aguas del Aconguija 8.A. and Vivendi
Uiniversal v. Argentine Republic, ICSID Case Mo, ARBMAT/3, Award, 2 August M7, para, 7.4.15; Exhibit CA-006,
Biwarer Ganfl v, Tanzania, para, T30,
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conditions that facilitated actions by third parties [e.g., Hana] that injured Lone Star's
interests,” ™%

754,  The Claimants describe the Full Protection and Security standard as creating “'a general
obligation for the host State to exercise due diligence in the protection of foreign
investment.”"™ The protection, the Claimants say, is no longer interpreted as limited to
the physical security of an investment. The preponderant view now requires that the State
not only safeguard foreign investmenis from physical violence, but also provide legal
protection for the investment."™? This is because, as the Azurix v. Argentina tribunal noted,
“the stability afforded by a secure investment environment is as important [as physical
security] from an investor’s point of view."'™! Accordingly, the Treaty's Full Protection
and Security obligation requires Korea to provide a stable business environment, as well
as security against commercial and legal harassment that impairs the normal functioning

of the investor's business, '™?

M ddemorial, para. 605,

% Memaorial, para. 606, citing Exhibit CA-019, R, Doleer and M. Stevens, Bilateral invesiment Treaties (K luwer
Law Intermational: 1995) (excerpt), p. 61. See also Exhibit CA-058, Saluks v. Crech Republic, para, 484 (% The host
State is ... obliged o exercise due diligence™); Exhibit CA-006, Biwarer Gaufv. Tanzania, paras. T24=T2E8 (citing
awards recognizing an obligation of “due diligence™).

10 Memorial, para. 607, referring 1o Exhibit CA-061, C, Schrever, “Full Protection and Security,” in Journal of
International Dispite Serifement (2010}, p. 5 (“The applicability of a treaty provision on protection and security to
direct attacks on the investor’s person and property by organs of the host State is bevond doubt™); Exhibit CA-004,
Aznrix v. Argenting, paras. 406-408; Exhibit CA-006, Brwater Gouff v, Tanconia, para. 729 (" The Arbitral Tribunal
adheres to the Azwrix holding that when the terms *protection” and *security” are qualified by “full’, the content of the
standard may extend fo matiers other than physical security. It implies 4 Stae's guarantce of stability in a secure
environment, both physical, commercial and legal. Tt would in the Arbitral Tribunal's view be unduly artificial o
confine the notion of *fwll securine” only 1o one aspect of security, particularly in light of the use of this term ina BIT,
direcied at the protection of commercial and financial investments, ™). See also Exhibit CA-043, National Grid plc
v, drgentine Republic, UNCITRAL, Award, 3 November 2008, para. 189 (“The Tribunal concludes that the phrase
‘prodection and constant security’ as related to the subject matter of the Treaty does not carry with it the implication
that this protection is inherently limited to prodection and security of physical assets™); Exhibit CA-D66, Siemens v.
Argeniing, para. 303; Exhibii CA-026, Fronfier v. Crech Republic, para, 263 (“[I]t is apparent that the duty of
protection and security extends o providing a legal framework that offers legal profection o investors — including
both substantive provisions 1o prodect investments and appropriate procedures that énable investors to vindicate their
rights."}.

™1 Memorial, para, 607, citing Exhibit CA-004, Azwrix v. Argentina, para, 408,

™2 Memorial, paras. 608-609, citing, infer alia, Exhibit CA-015, Compaiila de Aguas del Aconguija 8.4, and Viverdi
Universal v. Argentine Republic, 1IC5ID Case No, ARBATG, Award, 2 August 2007, para, 7.4.15; Exhibit TA-006,
Hiwarer Cawf v, Tarzania, para. T30,
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In the Claimants® view, the Respondent severcly undermined the Claimants® legal
protection and security by “arbitrarily casting aside the requirements of Korean law with
respect 1o HSBC's and Hana's applications to acquire LSF-KERs shares in KEB, and by
engaging in a continuous campaign of harassment, unfair treatment [(including tax

treatment)], and intervention in the management of the investment.”'*

According to the Respondent, notwithstanding the Claimants’ broader interpretation of
Full Protection and Security focusing on legal security, the evidence demonstrates that
Korea has provided the “legal framework that offers legal protection to investors —
including both substantive provisions to protect investments and appropriate procedures
that enable investors to vindicate their rights.”"*"* The evidence shows that the Claimants
extensively involved the Korean judiciary in their challenge to every tax assessment

™% The relevanmt tax laws were consistent with relevant

relating to this arbitration.’
international standards. On any view, the Respondent says, it “provided the legal secunty

that was allegedly due under the Treaty.”'™¢

The Tribunal's Ruling on the Violation of the Full Protection and Securi ndard

While the Full and Continuous Protection and Security standard is distinct from Fair and
Equitable Treatment, it is evident from the Claimants’ own list of complaints that in their
view, there is a considerable factual overlap. Many of the same events are placed under
both headings. Given the ruling of the Tribunal majority in respect of Fair and Equitable
Treatment, it is unnecessary for the majority to consider further the claim to Full and
Continuous Protection and Security. As to the tax treatment, the Tribunal has unanimously

rejected any allegation of violation of the BIT.

In the Tribunal’s view, the tax treatment of the KEB dividends and the withholding tax on
the sale to Hana of the KER shares did not amount to harassment but was a routine

194} hemorial, para. 613, See alio Reply, paras. 1397-1399.

'™ Rejoinder, para. 1195, citing Reply, para. 1390 (citing, in wm, Exhibil CA-026, Fromier v, Crech Republic,
para, 263},

13} Counter-Memorial, para. 946; Rejoinder, para. 1195,

"% Rejoinder, para. 195,
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application of a tax svstem whose relevant provisions were quitc consistent with
international standards inclueding the OECD Guidelines.

MOST-FAVOURED NATION AND NATIONAL TREATMENT

With respect to investments and returns, Article 3(1) of the 2011 BIT requires the
Respondent to accord “treatment no less favourable than that which it accords to
investments and retums of its own investors or 1o investments and retums of investors of
any third State, whichever is more favourable to investors.”'™" With respect to investors,
Article 3(2) provides that the Respondent “shall in its territory accord to investors of the
other Contracting Party as regards the operation, managemenl, maintenance, use,
enjoyment and safe or other disposal of their invesimenis, treatment no less favourable
than that which it accords to its own investors or to investors of any third State, whichever
is more favourable to investors.™! ™8

The Claimants cite the Parkerings-Compagniet v. Lithuania case for the following
proposition:

Dizcrimunciion imvolves either ssues of law, swch as legislation affording
different treatments in function of cirizenship, or issues of foct where a
Stare unduly treats differently inmvestors whe are in similar circumstances.
[-..] The essenticd condition of the violation of a MFN clause is the
existence of a different treaiment accorded o another foreign investor in
a similar situation. Therefore, a comparison is necessary with an investor
in like circumsiances."™*

The Claimants contend that they were treated differently, and disadvantageously, in two
respects:

H4T Exhibit C-001, 2001 BIT, Ar. 301},

'8 Exhibit C-001, 2011 BIT, Art. 3(2) [emphasis added]. See penerally, Exhibit CA-054, 5D, Myers, fnc v
Cravernment of Canada, NAFTA, First Partial Award on the Merits, 13 November 2000, paras, 232, 254,

"% pMemorial, para. 623, citing Exhibit CA-(M7, Parkerimgs-Compagnier AS v. Repullic of Lithuania, 1C51D Case
No, ARB/AOSE, Award, 11 September 2007, paras, 368-369 (citing, in turn, Goerz v. Burundi, para, 121),
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(a) the FSC's delay in the HSBC and Hana applications demonstrates that the
Claimants were singled out for adverse treatment in the FSC process compared to
both foreign and domestic banking investors;'™" and

(b) the tax treatment of Lone Star as compared with Carlyle and Newbridge Capital
also shows discrimination.

762. Lone Star contends that since 1998, the FSC has never taken more than 45 days to approve
an acquisition (including a mere 19 days when in September 2003 Lone Star acquired its
KEB shares). According to the Claimants, all other similar transactions by foreign
investors were determined well within the statutory processing periods set by the Banking
Act and the Financial Holding Companies Act.'"™" In Lone $tar’s case, by contras, it took
over thirteen months for the FSC to issue its approval of Hana's application’®* and then
only after it forced a price reduction.

763. The Claimants argue that the FSC's strategy in failing to act on Hana's application
depressed the price that Lone Star could receive for its shareholding relative to other sellers
of bank securities.

764. The Respondent denies that the Claimants were (1) treated less favourably than other
investors (domestic or foreign) who were “in like circumstances,” (2) or that the Claimants’
investments were adversely affected as a result, (3) or, in the alternative, that the State did
so without a rational justification.'™ There is no evidence that other investors identified
by the Claimants (with whom they invite comparison) were ever the subject of criminal
indictments or convictions, nor is there evidence that these other investors had directors,

officers or agents implicated in financial crimes or civil misconduct as was LSF-KEB in

1058 As discussed, Lone Star made its investment in KEB contemporeneously with Mewbridge Capital, which invested
in Korea First Bank, and The Carlvle Group, which invested in KorAm Bank, The Carlyle Group sold its stake in
KorAm Bank to Cittbank in 2004 and Newbridge Capital sold its stake in Korea First Bank to Standard Chartered
Bank in 2005. These investors, Lone Star zavs, did nod suffer the adverse tax treatment inflicied on Lone Star:
Memorial, paras. 143, 625.

"1 Memaorial, para. 528; Exhibit CWE-015, [ First Expent Repont, paras. 5-16.

832 Memorial, para. 625. See afvo Memorial, paras. 228-252, 266-313.

"5 Rejoinder, para. 1199,
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the Ofympus Capital ICC arbitration.'™ As to the conflict-of-interest issue, “the FSC did

not intervene at all (let alone coercively) in the private negotiations between Hana and

Lone Star !9

¢ Violation of the Most-Favoured Mation and National

In light of the majonty raling in respect of Fair and Equitable Treatment, the Tribunal
majority finds it unnecessary to make a ruling in respect of the allegation of violation of
the Most-Favoured Nation and the National Treatment clause. To do so would add nothing
to the establishment of Korea's liability for what the Tribunal majority regards as the only
viable claim, namely the loss of USD 433 million by way of the reduced share price. While
the Claimants make arguments comparing the treatment they say they received to the
treatment of others who they say were similarly situated, the Tribunal considers it
preferable to apply the FET standard directly rather than through the lens of comparative
treatment of other enlities whose “similarity™ of situation is challenged.

EXPROPRIATION OF THE CLAIMANTS’ INVESTMENTS

Under Article 5(1) of the 2011 BIT, the Claimants' investments in Korea are protected
from being “nationalized, expropriated or otherwise subjected to any other measures
having effect equivalent to nationalization or expropriation (hercinaller referred o as
‘expropriation’) in [Korean territory] except for public purpeses and against prompt,
adequate and effective compensation.™ Article 5(1) further provides that any expropriation

“shall be carried out on a non-discriminatory basis and under due process of law.”'™®

The Claimants rely on the decision of the Iran-United States Claims tribunal in Tippets v
Iran that “[a] deprivation or taking of property may occur under intermational law through
interference by a [S]tate in the use of ... property or with the enjoyment of its benefits, even
where legal title to the property is not affected.”'™" Moreover, as established by a number

1 Counter-Memorial, para. 960; Rejoinder, para. 1208; Exhibit R-368, Ofvmpas Capital.
"9 Rejoinder, para, 1226,
' Exhibit C-001, 2011 BIT, Art. 5{1 ).

147 Memorial, para. 630, citing Exhibit CA-070, Tippents, Abbert, McCarty and Stration v, Ixlamic Republic of fran
and aihers, Iran=U.5, Claims Tribunal Case Mo, 7, Award No. 141-7-2, 29 June 1984, p. 4.
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of tribunals, according to the Claimants, an expropriation will occur if the State deprives
an investor of a substantial part of the value of its investment.'™* A deprivation of rights
that are related to the basic investment can amount to expropriation. '

Thus, the Claimants say, the Respondent expropriated LSF-KER's investment in KER
because, in the words of Professors Sohn and Baxter, the Respondent “unrcasonabl|y]
interfere[d] with the use, enjoyment, [and especially the| disposal of |LSF-KER's
investment in KEB] ... to justify an inference that [Lone Star was not] able to ... dispose
of [KEB [shares]] within a reasonable period of time after the inception of such
interference.”'"™ It is immaterial, the Claimants say, that LSF-KEB's legal title to its KEB
shares was unaffected by the Respondent’s actions and inaction.

In the case of the Hana transaction, the Claimants argue that the substantial deprivation of
LSF-KER's investment in KEB was complete when the Respondent deprived LSF-KEB
of its control of KEB by stripping LSF-KEB of its majority voting rights in excess of 10%
of KEB's shares.'™ The FSC then proceeded to order LSF-KEB to sell its holdings in
KEB in excess of 10% within six months, even as it further delayed acting on Hana's
application to acquire that very stake'™ and, at the same time, attempted to evict the
directors appointed by LSF-KEB from KEB’s board. '™

The Claimants say, in summary, that their primary expropriation claim is that Respondent
interfered with LSF-KEB’s ability to dispose of its investment in KEB for a “full four
years” which is equivalent they say 1o expropriation or nationalization under the
circumstances. In the altemative they say, “the Tribunal may also find that [the|
Respondent’s interference effected an expropriation of LSF-KEB’s valuable rights under

W Ceg, &g, Exhibit CA-0T1, Tokios Tokelés v. Lkraine, para, 120,

Y Memorial, para. 635, citing, infer affa, Exhibit CA=032, U, Krichaum, “Partial Expropriation,” in 8 Jowrnal of
Warld fevesiment amd Trade 1 (February 2007), p. 81.

¥ Memorial, pars. 637, citing Exhibit CA-D68, L. Schn and K. Baxter, “Harvard Draft Convention on the
International Responsibility of Siates for Injuries to Aliens,” in 35 American Jowrnal of fnternational Law, p. 553,
Art. I3 )a).

=51 Memorial, para. 292,

2 Memorial, paras. 292-300.

! Memorial, paras, 309311,
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its share purchase agreements with HSBC and, later, Hana"'™* as well as the 2011 year
and dividend, "

The Respondent states that there is no expropriation where the government measure (1)
allows an investor to retain ownership, title and possession of its invesiment, (2) permits
the investor to extract significant dividends from its investiment and (3) allows the investor
to exceed its expected retum on investment. '™ Even if some of Korea's regulatory actions
deprived Lone Star of some of the potential value of its investments or some of the rights
associated with its investments, such regulatory interference did not result “in a total or
near-otal loss of value of the investment as a whole™ and was well within the “normal
bounds of regulatory authority.”'™" Diminution of value does not constitute
expropriation.'"”* The Claimants’ investment in KEB was “by any measure ... highly
profitable.”'"™ A limited delay in the disposal of an investment does not constitute

permanent deprivation. "™

In the Trnbunal's view, the Claimants have not established any of the elements of an
expropriation. The loss of a part of a control premium while leaving the investment and

most of the control premium intact does not amount to expropriation.

The particulars of the Claimants’ expropriation claim are ill founded. LSF-KEB was
“stripped™ of its majority voting rights because it had been convicted of the scrious
financial crime of stock manipulation. The FSC took the position that Lone Star
representatives who sat on the KEB board by virtue of LSF-KEBR's controlling interest
should stand down once LSF-KEB's right to control was forfeited by virtue of the

conviction. The action may have been premature but it was not an act of expropriation. In

1o Reply, para. 1422,

15 Reply, para. 1439,

"% Rejoinder, para. 1271,

'"? Rejoinder, para. 1242 [emphasis original]; see ofso para. 1245,
*3 Rejoinder, para. 1246,

" Rejoinder, para. 1250

1 Rejoinder, Sec. VILI(c).
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summary, a financial crime was committed, no appeal was taken, and the Disposition Order

followed in accordance with the Banking Act.

In any event, the only compensable loss to the Claimants in the expropriation scenario s
the loss to LSF-KEB on the share price reduction quantified at USD 433 million and this
amount is equally (and more appropriately) recoverable under Fair and Equitable
Treatment. Accordingly, it 18 unnecessary 1o address further the claim of expropriation,

OBLIGATION TO ALLOW FREE TRANSFERS

Pursuant to Article 6(1) of the 2011 BIT, Korea is required to “guarantee to investors of
[Belgium and Luxembourg] the free transfer of their investments and retums,” which
include, infer alia, “net profit, capital gains, dividends, interest, rovalties, fees and any
other current income accruing from investments,™ as well as “proceeds accruing from the
sale or the total or partial liguidation of investments. '™

The Claimants argue that the Respondent breached these obligations as follows: "™

(a) the Respondent prevented LSF-KEB from liguidating its investment and
repalriating the proceeds by blocking LSF-KEB from selling its stake in KEB for

several years,

{(b) the Respondent’s imposition of “unlawful™ taxes on the liquidation or partial sales
of investments by Star Holdings, LSF-KEB, LSF SLF, HL, Kukdong 1 and
Kukdong [T impaired the transfers of the full proceeds of their invesimenis;

(¢} the Respondent’s imposition of an “illegitimate”™ withholding obligation (through
Hana) constituted a breach of the free transfer guaraniee stated in the BIT. It
effectively blocked the remittance of nearly half a billion U.S. dollars by instructing
Hana not to transfer funds despite LSF-KEB's request to Hana and Hana's

38 Exhibit C-001, 2011 BIT, Article 6{1).
T2 Afemorial, paras, 659-662.
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contractual obligation to make the remittance.'™” These funds are held “hostage”
in Korea; and

(d)  the Respondent retains the withholding taxes that Credit Suisse withheld from the
2007 block sale of KEB shares and “offset” them against assessments against
upper-tier entitiecs in LSF-KER's chain of ownership that were reassessed in
February 2012. To this day, the Claimants say, the NTS has unlawfully retained
these funds, thereby blocking the “free transfers of [LSF-KERBs] investment and
returns™ "™ from Korea,

The Respondent argues that free transfer clauses simply “protect investors from
government controls limiting their ability to transfer funds across borders that already are
in their possession.™'™™ According to the Respondent, “Claimants do not allege that Korea
imposed any such restriction.”'"™  Further, according to the Respondent, the 2011 BIT
only protects transfers of “mer profit, capital gains” and other post-tax income. Hence, any
type of taxes, including taxes withheld by third parties, do not constitute funds that are
covered by Article 6 of the 2011 BIT. The funds retained by NTS were not in LSF-KEB's
possession and therefore are not covered by Article 6. In any cvent, Respondent argues,
Claimanis have failed to prove that NTS s retention of those funds constitutes a restriction
on the transfer of LSF-KER's investments and returns. "

The Tribunal’s Ruling on the Violation of the Free Transfer Guarantee

In light of the ruling of the Tribunal majority of a clear violation of the Fair and Equitable

Treatment obligation, it is not necessary o address point (2). Points (b), (c) and (d) assume
that the tax levies were unlawful but in the Tribunal’s view, as has been explained, the
assumption is not correct. The Claimants have extensively litigated the tax issues at every

"1 Exhibit RA-258, Statement of Facts and Circumstances, paras. 389-390.
9% Exhibit C-001, 2011 BIT, Article Gl

775 Rejoinder para. 169,

9% Hejninder para. 169,

"7 Rejoinder, para. 1373,
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level of the Korean court system and, it seems, may continue to do so. For reasons already
discussed, the tax treatment of the Claimants did not violate the 2011 BIT.

THE CLAIMANTS HAVE ESTABLISHED A VIOLATION OF THE TREATY
OBLIGATIONS TO AFFORD FAIR AND EQUITABLE TREATMENT

The Claimants legitimately expected to receive the retums on their investment to which
they were contractually entitled and, if so desired. to be able to dispose of invesiments once
made without the intervention by a regulator acting to advance its own political agenda
rather than performing its statutory mandate. In the words of the Saluka v. Czech Republic
tribunal, a State “must grant the investor freedom from coercion or harassment by its own

=078

regulatory authorities.

As the majority of the Tribunal has explained, the FSC followed its “Wait and See” policy
{even after there was nothing left to “Wait and See™) until it had orchestrated a share price
reduction, LSF-KEB had been convicled on 6 October 2011 and Lone Star had declared
on 12 October 2011 that it would not appeal. Despite the protestation of the FSC that for
yvears it had given priority to its “prudential™ role, it gave no indication of exercising that
role when, in its own terms, the “prudential™ mandate was ripe to be exercised. The FSC
did nothing “prudentially.” It merely initiated the process to force LSF-KEB 1o sell its
shares which sale the FSC had itself blocked by inaction since Hana first applied for
approval the previous December.

In the view of the Tribunal majority, the course of FSC conduct was arbitrary and
unreasonable within the definition proposed by the Respondent itsell as a measure that
does not bear a reasonable relationship to a rational policy objective.""™ The Claimants
say a measure is arbitrary if either (i) the measure lacks legitimate policy aim or (ii) if the

measure is not taken reasonably in furtherance of that legitimate policy aim.'™ In the

07 Exhibiit CA-058, Safuke v, Creck Repubiic, para, 308,

™% Counter-Memorial, para. 810; Exhibit RA-035, AES v Hungary, paras, 10.3.8-10,3.9; Exhibit CA-058, Saluka
v Crech Ee_p.mh.l'a:. jparas, HH;. LRSI

190 Beply, para. 1235,
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view of the Tribunal majonty, the FSC misconduct was not directed to a *legitimate policy

aim™ but to its own self-interest.

According to the majority of the Tribunal, the successful efforts of the FSC to secure a
price reduction despite its acknowledgment to the National Assembly that the terms of a
private agreement, including price, was not within the FSC mandate, and delaying approval
until a price reduction was achicved, the FSC exercised its regulatory role arbitrarily and
in bad faith,

While LSF-KEB could have refused the price reduction and submitied to the loss of the
control premium in an open market sale pursuant to the Disposition Order, it was neither
fair nor equitable to place Lone Star in that dilemma simply to further the FSC's domestic

political interests, "

LSF-KEB accepted the reduced price under protest only when confronted with the FSC’s
improper intervention in a private contract with an improper agenda based on its own

conflict of interest.

The Tribunal by majonty therefore does not accept the Respondent’s contention that LSF-
KEB freely entered into the modified SPA with Hana on 3 December 2011 and thereby
broke any causal link between the FSC treatment and the loss. Lone Star had long warned
the Respondent that 1t would not accept financial losses sustained in Korea's regulatory
process bul would purse the entirety of such losses in an ICSID arbitration, as has in fact

happened.

In effect, LSF-KEB signed the revised 3 December 2011 SPA o mitigate the losses to be

claimed in the international arbitration.

1™ Exhibit CA-072, Tolal v, Argenting, paras. 336338, In the words of the tribunal in Torad v. Argending, the investor
was “forced™ (o accept an owtcome (or, “[i]f not *forced, it was strongly induced by puatting [the investor] in a situation
where [it] had no choice other than 1o accept the scheme or otherwise risk suffering higher losses™) “not due to
unfavourable market conditions or & company”s crisis ... but due to governmental policy and condueet by Argentina,”
As such, the Government's conduct was held 1o be a compensable breach of the State’s Fair and Equitable Treatment
abligation. And %0 it is in the present case,
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787. It will be recalled that, as early as 9 July 2008, Lone Star Chairman [l had sent
a letter to FSC Charrman K. W, Jun, stating that if FSC misconduct caused financial loss,
Lone Star intended to initiate international arbitration against Korea to collect full

compensation. As Mr.- stated:

Based on public statemenis by FEC officials, we wnderstand the FS¥C's
position fo be that it will not consider any application by any financial
institution fo become the major shareholder of KEB while certain legal
cases relaling fo KEB are pending, It is this same position that thwerted
L5F-KEB's earlier attempis fo sell the shares 1o other leading financial
imstitutions {Kookmin Bank in 2006 and DBS Bank in early 2007) - the
FSC simply refused fo consider these instiftutions ' applicaifons fo acquire
the Shares because legal cases were pending.

The FSC's stafed position has been and continwes to be of grave concern
fo g, 10K

788.  Lone Star's position, as set out in Mr. [ 1cver. foreshadows the Claimants’
arguments raised in the present arbitration. He continued:

Based on advice from Korean counsel, we respeciiully believe thal these
legal cases have no bearing whatsoever on the approval decision pending
before the FSC. The FSC's fegal responsibifity is to pass judgment on the
Sitness of the applicant, And these cavex have nothing to do with the
Jitness of HEBC ax the fuiure major shareholder of KEB, Thus we
believe the FSC's position fo defer a decision on HSBC's application fo
hodd a substantial ipterest in KEB witil the conclusion of these legal cases
is umsupporfable, Similarly it is not an appropriate exercize of the FSC's
discretion to withhold approval based on public sentiment.'"™ [emphasis
added]

789.  On 11 February 2009, Mr. |l 2gain wrote to the FSC Chairman, outlining LSF-

KER's case for an investment treaty arbitration, "™

790.  Mr. [l correspondence in 2008 and 2009, while sent prior to the 2011 BIT coming
into force, shows the consistency of Lone Star's position. The Tribunal by majority
concludes that LSF-KER never accepted the 3 December 2011 SPA as being in its

"2 Exhibit R-099, Letter from [T © <w. un, 9 5y 2008, 5. 2.
¥ Exhibit R-099, Letter from to KW, Jun, 9 July 2008, p. 3.

¥ Exhibit C-367, Letter from to .5, Chin, 11 February 2009 (quoed above in relevant part al
foomote 240),
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“commercial inferest” except as a step to mitigate its losses in the intended international

arbitration.

In the result, the Tribunal by majority finds that the Respondent violated its obligation to
provide Fair and Equitable Treatment.

CAUSATION AND APPORTIONMENT OF LIABILITY

The Claimanis’ position is that the whole of its loss is attributable 1o the misconduet of the
Korean authorities. The Respondent’s first position is that the Claimants® loss was self-
inflicted and Korea is free of any responsibility. However, in the alternative, if the Tribunal
were 1o conclude both that it has jurisdiction and that the Claimants have established a
violation by Korea of its international obligations, then, Korea's “fall back™ position is that
any potential damages award against Korea should, by virtue of the doctrine of contributory
fault, “be eliminated or, at a minimum, reduced in the full amount of Lone Star's own

contribution to its purported injury.”"%%

CAUSATION IN PRINCIPLE

One approach is taken from the Latin maxim “/n fure non remota causa sed proxima
spectator,” which may be translated as “[i]n law, it is not the remote cause but the near
cause that is looked to.” The “near cause” is sometimes viewed as the last in time, or the
last “clear chance™ to avoid the loss. On the other hand, the analysis of causation is also
formulated in terms of an “efficient” cause, meaning something that is the agency of
change, The FSC would have avoided the entire loss had it approved the 8 July 2011 Hana
transaction prior to the new SPA signed 3 December 2011. On the other hand, the
Respondent says that Lone Star’s eriminal misconduct is the “efficient™ cause of the loss
because even the then President of KEB, _ appointed by Lone Star,
acknowledged that in the absence of its criminal conduct the Hana approval would have
been given on 16 March 2011 at the scheduled meeting of the FSC.'"™ The FSC postponed

"5 Rejoinder, para, 1397, citing Exhibit RA-333, M. Kantor, Valwation for Arbitration: Compensation Standards,
Faluation Methods and Expert Eviderce (Kluwer Law Intemational: 2008) (excerpt), p. 106 (*In addition, even though
the breaching party did in part cause the damage, the injured party oo may bear responsibility for the injury in part,
und thus contributery fault may reduce or eliminate the claimed compensation™}.

"= Exhibit CWE-003, [ First Winess Stmement, para. 26,
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approval of the Hana transaction even though the FSC later acknowledged that LSF-KEB's
conviction had no logical connection to the suitability ol Hana as an eligible purchaser of
the control block.'™" Lone Star’s conviction was registered on 6 October 2011 when the
FSC was already facing increasing pressure from the public and the politicians to bring
about a reduction in Lone Star’s “eat and run” profits.

794. The doctoral thesis of one of the members of the Tribunal, Professor Brigitte Stem,
analyses issues of State responsibility'™® in terms (in part) of issues of causation and the
“free act” of the victim in response to the State action:

Supposons gqu'd la suite d'un acte illicite, un individu réagisse o 'une
maniére dommageable pour awtrui ou powr lui-méme. Cet acte de la
victime e acte illicite ou d ‘un Hers sera=i-1 considérd comme & proouil
» par ['acte illicite initial 7 I est tréx rave que dans une hypothése de ce
genre o jurisprudence infermationale admette qu'une activité humaine
puisse ére entiéremen! délerminge par um acte illicite aniérieur.
L'intervention de la volomté de individu crée — & son délviment — une
présomplion de liberté. Ainsi le lien de causalité sera-t-il généralement

=7 Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months,” FSC Press
Relegie, 1B Movember 2001, p. 3,

The -crtg.iﬁ'n'm af the regulatory regime with respect o the review of major

sharekalder eligibility and the suwonce of share dixposition ovder it fo exclude

imeligible parties from becoming major shareholders. Thus, if an ineligifle

person is stopped from being a major shareholder of a bank, norwithstanding the

lack of specific method for complignee, the objective can be mei [emphasis

added]
™2 B Bollecker-Stemn, Le prijudice dams la thforie de fa responsabiliid infernarionale (Pedone; 19730, pp 194-194,
382 (Préface de Paul Rewter):

Determintvm and Freedom

Suppase that as a result af an ilegal act, an individual reacts in a manner that is
harotfil to others or te kimself, Will the victim s act or that of a third party be
considered “produced” by the origingl unlawfid act? It &5 very rare that in o
sitnation of thix kind, infernationad furisprudence accepts that uman activity can
be emitrely determined by the prioe weongful act,  The tlervention of the will of
the individual creates - lo his detriment = a presumplion of freedom,
Conseqguently, the causal Bnk will penerally be considered broken: i ix the cosf
of freedom over deferminism! [unofficial translation] [emphasis added]

L

2, The victim's act intervening “after” the act of the State

[.--]

Even i "conditiomed™ By the wrongll act, tre vicilst 5 acl, ar we have already
hard the opportunily to mention, appears in the vast majorily of cosex as a “free”
aed intervening as an external element. [unofficial translation| [emphasis added]
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considérd comme rompik - c'esi la rangon de la liberté swr e
determinisme | [emphasis added]

L N

Meémie v conditionnéd » par Uacle illicite, acle de la victime, ainsi gue
mows gvons défd en Uoccasion de le mentionner, apparall dans Ilimmense
majorité des cas comme un acte « libre » intervenant comme un élément
extérieuwr."™ [emphasis added]

The argument is made by the Respondent, accordingly, that in the end, Lone Star willingly
agreed (o a price reduction in its own commercial interest.

In the view of the Tribunal majority in this case, however, the question whether the
acquiescence of an investor in State misconduct is a “frec act™ that breaks the chain of
causation is a question of fact. Whether or not the majority of cases examined by Professor
Stern concluded on their respective facts that the victim acted freely and in its own interest
cannot determine what happened in fact in this case. Submission under protest to the
misconduct of a regulator in order to mitigate damages to be claimed (as announced) in an
international arbitration requires the Tribunal to examine all the circumstances, not simply
their sequence.

The relevant principle concerning ‘“‘concurrent causes™ is summarised by
Professors Ripinsky and Williams and relied on by the Respondent, that: ““[i|nternational
law also recognises the relevance of contributory fault ... [which] fits within the discussion
on ‘causation’ and in particular on ‘concurrent causes’, as a circumstance reducing the

amount of compensation.” ™ Among arbitral tribunals, the authors observed:

The cwrrent predominant approach cemtres on the apportionment of
lighility for demages between the claimant and the defendant where the
claimani’s fault has materially added (ie coniributed) to the loss or
damage sustained by the claimant due to the conduct of the defendant,
[«..] fn swm, arbitral proctice demonsirates hat fribunals do reduce
compensation by faking info account claimant’s unreasonable or

% B, Bollecker-Stern, Le préjudice dans la théorie de la responsabilité imernationale (Pedone: 1973), p. 328,

™ Rejoinder, para. 1392, citing Exhibit RA-097, 5. Ripinsky and K. Williams, “Chapter 4: General Approach to
Compensation by Cause of Action,” in Damages in fntermatione! favesiorent Law (British Institute of Intemational
and Comparative Law: 2008), p. 3 14 [emphasis added by this Teibunal].
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imprudent conduct where they consider that the relevamt action ar

omizsion has contributed to the injury."™ [emphasis added)
In the present case, the Respondent points out that Lone Star’s stock manipulation was not
just “unreasonable or imprudent,” Tt was illegal, as constiluling a serious financial erime
in Korean law and was sanctioned by an ICC tribunal as a violation of Korea's civil law.

Ripinsky and Williams recognise that an act by a claimant which contributed to the injury
may not amount to contributory fault if the claimant acted under duress. As Ripinsky and
Williams write:

In CME v Czech Republic, the Tribumal considered whether CME itself

confribuled lo the loss of ity investment by agreeing in 1996 [o give up the

imiticd 1993 licence arrangement (o step that eventually led to the full loss

af investment). The Tribumal found that the Media Comncil forced CME

for give up the legal profection for ifs invesiment, and thal therefore there

was no contributory fault that could decrease the amount of compensation.

This decixion demonstrates, therefore, that duress exercived by the

responsible party precludes o finding of contributory fauli, even if the
claimant's conduct did contribute fo the Injury.'™ [emphasis added)

As explained by Professor Jarret, “signing a contract under duress is voluntary conduet,
although ... the person who signs would not actually be causally responsible for this

conduct,”'**

With respect to claims of duress by Lone Star in the present case, the Tnbunal recalls that
in the ICC proceedings brought by Olympus Capital (which were based in part on duress),
Lone Star successfully argued that Olympus Capital had not established duress despite its
conduct in forcing Olympus Capital by illegal means to sell its KEB stock to Lone Star or

face an even greater loss of ils investment,

' Exhibit RA-D87, 5. Ripinsky and K. Williams, “Chapter 4: General Approach to Compensation by Cause of
Action," in Damages i Infernafional fnvestorent Law (British Institwte of Intermational and Comparative Law; 2008),
pp- 314, 3118-319.

¥ Exhibit RA-097, §, Ripinsky and K. Williams, “Chapter 4: General Approach to Compensation by Cause of
Action,” in Damages fa faternaiforal favestarent Law {British Institute of International and Comparative Law: 2008},

p. 318,

Y5 ML Jarett, Cowtribuiory Faull and favesior Miscorduct tn Ivesiment Arbitration (Cambridge University Press:
2019%, p. 54 (nvailable at;

hips:www, googhe. comooks/edition Contributory_Fault_and_[nvestorMisconduw CaGdDwAAQBAI T =en&eb
pv=1) [emphasis added].
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In the present case, the Tribunal also declines to find Lone Star acted under duress. Rather,
it proceeded to make the amended SPA under protest on the basis that what it was losing
from Hana, it would later collect from the Respondent in this ICSID arbitration. Lone Star
was under & duty to mitigate its damages. Had Lone Star refused the price reduction, the
F5C showed every indication of continuing to stall approval. in which case Lone Star
would have been left without an approved buyer and lost the entire control premium instead
of only a portion of it. The Respondent would then likely have argued that LSF-KEB
should be barred from recovery by reason of its failure to mitigate its loss.

While, according to the majority of the Tribunal, the FSC's conflict of interest resulted in
giving priority to its own self-protection over the obligation of its stalutory mandate
occurred later in time than Lone Star’s serious criminal conduct, Lone Star’s criminal
misconduct ¢exposed LSF-KEB to the orchestration of the price reduction. Lone Star's
criminal conduct put a six-month time fuse on LSF-KER’s proprietary interest in KEB
shares in excess of ten percent. The USD 433 million loss was caused by a combination
of the separate but entangled conduct of both Lone Star and the FSC.

Causation is also frequently analysed in terms of “but for.,” It is argued by the Claimants
that their criminal conduct should not be considered an efficient and proximate cause
because “but for” the FSC's misconduct, the 8 July 2011 SPA would have closed on time
and the loss would not have occurred. Thus, in the Claimants® view, the FSC's misconduct

is properly considered the proximate cause of the loss,

Equally, the Respondent argues that regardless of the conduet of the FSC, the loss flowed
from Lone Star’s conviction, which forfeited its right to continue to own shares in excess
of 10%. Lone Star was no longer entitled to control and therefore was no longer entitled
o & control premium. LSF-KEB had contractual rights against Hana, but the performance
of the contract was subject to regulatory approval in a process over which Lone Star
exercised no control or, on the facts, had any rights of participation or, for that matter,
applied to seek such participation. Counsel for the Respondent advanced this argument at
the 15 October 2020 Hearing:
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The critical point fram an international law perspective is that the privaie
parties ' decision fe lock themselves in fo o particalar price for a particular
period of time does not create an obligation an the regulators fo approve
the transaction within that time period. The private parties " contractually
agreed lock-up period does not diciale or control the procedure or liming
af the regulaior s decision on the fransaciion, '™

E03. While the criminal conviction did not of itself take away LSF-KEB's proprictary interest
in its KEB shares, those proprietary rights were of little benefit in the absence of the FSC's
approval of Hana and LSF-KEB had no standing (and never sought standing) in the Hana
approval process. As counsel for the Claimants acknowledged at the Hearing:

fnn the case of an application for approval like the applications of HSBC
and Hana, the Party with the “legal interest” is the applicant, Hawr or
HEBC. The FSC's approval was to be based on their eligibility and
gualifications fo own a bank. [LSF-KEB had no standing to bring thix

fpe of an adminbsirative sull and had no remedy in Korean couris o
FSC's delays. [t was up to HEBC or Hana to do that,'"™ [emphasis added]

LR N

I can say right oway we're nof aware of [any] evidence thar Lone Star,
LSF-KEB, sought to initiate administrative proceedings.'™ [emphasis
added)

The Tribunal’s Ruli Causati

804, The Tribunal by majority concludes that the evidence establishes that “but for” the criminal
conviction of LSF-KER and the concurrent misconduct of the FSC, the Hana transaction

would have been approved in a timely way and the loss avoided.

805. In short, in the view of the Tribunal majority. both the FSC and Lone Star contnbuted
directly and materially to the reduced share price,

4 T3, 327:4-12
S TH22, 158:17-159:3,
% T2, 171:8-10.
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B. APPORTIONMENT IN PRINCIPLE

806.  Article 39 of the ILC Anticles provides: “In the determination of reparation, account shall
be taken of the contribution 1o the injury by wilful or negligent action or omission of the
injured State or any person or enlity in relation to whom reparation is sought,”'™’

807. Extracts of the [LC's Commentary to Article 39 include the following:

Article 39 deals with the situation where damage has been canzed by an
infernationally wrongful act of a Stave, which is accordingly responsible
Sfor the damage in accordance with articles | and 28, but where the injured
State, or the individual victim of the breach, has materially contributed to
the damage by some wilful or negligent act or omission,'™ [emphasis
added]

B08.  As Professor Kantor points out, a claimant’s conduct that contributes to the loss may be
taken into account both at the liability stage and the quantum stage:

[The United Mations Convention on Contracts for the Intemnational Sale of
Goods) Article 80 specifies [...] "A parly may not rely on a failure of the
other party 1o perform, to the extent that such failure was caused by the
Jirst party's act or omission. "

Although egregious isswes such as fraud, misrepresentation, corrupl
payments or ulawfud conduct on the part of the infured party are usually
presented as a defense to liability in the first place, those circumstances
may alsa form the basis for an contributory [sic] fault attack on the amount
of demrages fo be paid by the breaching party. Notably, allegedly wrilawinl
conduct on the part of an invesior is an isswe that arises repeatedly in
imvesimen! trealy disputes — in the jurisdiction phase, on the merits amnd
again o determing quantum, '™

809, The Tribunal has concluded by majority that Korea violated the 2011 BIT by its denial of
Fair and Equitable Treatment, but that LSF-KEB, by its criminal misconduct made a
material and significant contribution to its loss.

1" Exhibit CA-029 / RA-002, [LC Articles, Art. 39,
I International Law Commission, Draff drticles on the Responsibility of Stales for Inlernationally Wrongful Acts
with Commendaries (2001) (available at:

4| Lun.org il ‘emalishic g Art. 39, para. 1.
I Exhibit RA-333, M. Kantor, Faluation for Arbitration: Compensation Siandards, Faltwarion Methods and Expert
Evidence (Kluwer Law Intcrnational: 2008), pp. HI0-11L,
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#10. What must now be analysed is the causal link between the criminal misconduct of the
Claimants and the loss [“the prejudice™] the Claimants ultimately suffered by reason of the
partial loss of control premium brought about by the FSC’s imposition of a price reduction.

C. THE INVESTOR-STATE ARBITRATION AUTHORITIES ON APPORTIONMENT

811. The current Secretary-General of [CSID observed in 2010 that “investment cases have
reduced the damages otherwise payable by a percentage intended to reflect the investor's

role in the events leading to loss™''™

812, Generally, investment cases in which some of the damages are attributed to the claimant
can be divided into cases in which the claimant has committed an unlawful act,""™ and
cases in which the claimant is denied damages to the extent it was found to have exercised
poor judgment in the process of making its investment, e.g , failed to perform due diligence,
simply overpaid for its investment, or otherwise contributed to its investment loss by acting
unwisely.'"™ The cases in which the claimant engaged in some unlawful act are the ones

that are relevant here.

BI3. In Yukos v. Russia, in which the claimants had acted unlawfully in certain respects, the
tribunal reduced the damages awarded by twenty-five percent after concluding that, “as a
result of the material and significant mis-conduct by Claimants and by Yukos (which they

% Exhibit CA-031, M. Kinnear, “Damages in Investment Treaty Arbitration,” in K. Yannaca-Small (ed),
Arbitration Under International fnvestmend Agreemenis; A Guide to the Key Teswes (Oxford University Press: 20010,
pp. 565-566; see alto Exhibit RA-334, 1. Marboe, Calcwlation of Compensafion and Damages in International
Invesiment Lew (Oford University Press: 2000 (excerpd), pp. 120-121,

¥ Exhibit CA-T42, Yukos Universal Limited v. Ruzsion Federation, PCA Case No. AA22T, Final Award, 18 July
2014 (*Yukos v. Russia”) (75 percent of liability for the damages apportioned to the respondent and 25 percent
apportioned to the claimant), Exhibit CA-045, Occidenral Petroleim Corporation and Occldental Exploration and
Production Company v. Republic of Ecuador, ICSID, ARBOS/ 1, Award, § Oclober 2012 (*Occidenial Petrolenm
v, Ecnador™) (75 percent of liability for the damages apportioned io the respondent and 23 percent apportioned to the
claimant); Exhibit RA-330, Fulley Enterprises Limited v. Russian Federation, UNCITRAL, PCA Case No. AAZIS,
Final Award, 18 July 2014,

"% Bee, e, Exhibit CA-042, MTID v. Chile (50 percent of liability for the damages apportioned to the respondent
and 50 percent apportionsd (o the claimant), Exhibit RA-119, furii Bopdanoy, Agurding-lavest Lid and Agwrding-
Chimin JRC v. Republie of Moldova, SCC, Award, 22 Scptember 2005 {* Bopdanoy v. Moldeva™) (30 percent of
percent of linbility for the damages apporiioned 1o the respondent and 30 percent apportioned fo the claimant); Exhibit
RA-100, Alex Genin, Eaviern Credii Limited, fne. and A 8 Balioil v. Republic of Estonie, ICS1ID Caze Mo, ARB/M92,
Award, 25 June 2001, para. 345 (finding that “the officers of EIB who conducted the negotiations regarding the
purchase of the branch clearly acted unprofessionally and, indeed, carelessly™ and that “[tlhe responsibility for the
result of EIBs conduct, including its omissions, is EIB's alone™); Exhibit CA-D04, Azwrix v, Argenting {reducing
award where the claimant had unreasonably overpaid for the concession at issue).
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controlled), Claimants have contributed to the extent of 25 percent to the prejudice which
they suffered as a result of Respondent’s destruction of Yukos.""'"" The gquestion was
whether there was a sufficient causal link between any wilful or negligent act or omission
of the claimants and the loss [“the prejudice™] the claimants ultimately suffered at the
hands of the Russian Federation through the destruction of Yukos. The tribunal held that
the necessary causal link had been established.

814. In the present case, the issue is whether the criminal conduct of Lone Star contributed to
the loss of a part of the control premium resulting in at least partial responsibility for the
“damage” or “prejudice” of which it complains. According to the Yukos tribunal, “The
contribution must be material and significant. In this regard, the Tribunal has a wide

margin of discretion in apportioning faule. """

815. In Yukos, the respondent alleged 28 instances of illegal and bad faith misconduct on the
part of the claimants, of which the tribunal concluded that four “must be considered as
potentially constituting fault that may have contributed to the destruction of Yukos, for
which the tribunal has found Respondent responsible.”''"™ These included:

(2)  conduct related to the acquisition of Yukos and subsequent consolidation of control
over Yukos and its subsidiaries (e.g., skimming profits of Yukos and its production

subsidiaries for their own self-enrichment);

(k)  conduct related to the Cyprus-Russia Agreement for the Avoidance ol Double
Taxation with Respect to Taxes on Income and on Capital of 5 December 1998
(e.g., evading hundreds of millions of dollars in Russian taxes on profits from
transactions in and profits from sales of Yukos sharcs);

{c) conduct in connection with the auction of Yukos' subsidiary Yuganskneftegaz (i e.,
when ils core asset was auctioned ofT to Rosnelt), including procuring a Temporary
Restraining Order from a Texas court, and publishing advertisements in, e.g., the

19 Exhibit CA-T42, Yukos v. Russia, paras. 1633-1637 [emphasis added],
"% Exhibit CA-742, Yukos v. Russig, para. 1600,
1193 Exhibit CA-T42, Yakos v. Russia, para, 1608,
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Financial Times, waming prospective purchasers that participating in the auction
would bring them *a lifetime of litigation,” which might have depreciated the price
obtained at the auction; and

(d)  conduct in connection with its bankruptey, notably the fact that it did not pay the
“A Loan,” which was used as the basis for the petition for bankruptcy against
Yukos. "™

However, the Yukos tribunal found that only the claimants’ conduct concerning (a) and (b)
amounted to contributory fault, as the conduct described in (¢) above “did not contribute
in a material way to its demise,”'"™ and Yukos would have been faced with other grounds
for bankruptey even if it had paid the “A Loan™ in (d) above, '™

Accordingly, because the shareholders were found to have acted unlawfully in managing
the company before it was expropriated by Russia, the damages awarded against Russia
were reduced by a factor calculated to match the extent to which the claimants were
responsible themselves for the damages to the company.

As in the present case, the acts of the claimants were independent of the subsequent
wrongful conduct of Russia, but had rendered Yukos vulnerable to its own destruction by
Russia and thereby “contributed to the losses:™

While the Tribunol has comcluded, on the basis of the tovality of the
evidence, that Respondent’s tax assessments and lax colfection efforts
against ¥ukos were not aimed primarily af the colfection of faves, but
rathier af bankrapling Yikos and focilitating the transfer of s assels fo the
State, it cannol ignore that Yukos ' fax avoldance arrangemenis in some of
the low-tax regions made it possible for Respondent to invoke and rely on
et conduct as a frstification of its actions against Mr, Khodorkovsky and
FH*:H."“

5% Exhibit CA-T42, Yukos v. Ruvsio, paras. 1608, 1623, 1625, 1630
1T Exhibit CA-T42, Fukos v. Ruieis, para. 1629,

"% Exhibit CA-T42, Yukos v. Rusvia, paras. 16311632,

%% Exhibdt CA-T42, Yikos v, Rutsin, para, 1614,
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|Tlhe Tribunal concludes that there is a sufficient causal link between
Fukos ' abuse of the system in some af the low-tax regions and its demise
which triggers a finding aof contributory fault on the part of Yukos.""""

819. In the present case, the FSC “invoked and relied upon™ the criminal proceedings against
Lone Star to delay approval of the Hana transactions, and then, according to the majority
of the Tribunal, used the convictions and resulting Compliance and Disposition Orders to
orchestrate a share price reduction (which was, as the Chairman of the FSC acknowledged,
none of its proper business). The result was to inflict on Lone Star the USD 433 million
net price reduction.

820. In Yukos, the acts of the claimants, despite being independent of the Russian expropriation,
and (as in the current case) prior in time, nevertheless were taken into account in reducing
the compensation. As the tribunal stated:

In the view of the Tribunal, Claimants showld pay o price for Yukos' abuse
of the low-tax regions by some of its wading entities, including its
quesiionable use of the Cyprus-Russia DTA, which contributed in a
mraterial way fo the prefudice which they subsequently suffered of the
hands of the Russian Federation."""" [emphasis added]

B21. The “price” in Yukos was the reduction of 25% in compensation for the loss:

Heving constdered and weighed all the arguments which the Parties have
presented fo if fr respect of this issne the Tribumal, in the exercise of ils
wide discretion, finds that, as a result of the materiol and significant mis-
comduct by Claimaris and by Fukos dwhich they controfled), Claimanis
have contributed to the extent af 25 pevcent to the prejudice which rthey
suffered as a result of Respondent's destruction of Yukos, The resulting
apportionmeni of responsibifity as between Claimants and Respondent,
mamely 25 percent and 75 percemt, i falr and reasomable in the
circumstances of the present case,"

The teaching of Yukos is that whether certain conduct by a claimant contributed to the loss
in & matcrial way is a question of fact to be determined on the evidence before the tribunal,

and not on abstract formulae,

"% Exhibit CA-T42, Yukos v Ruysia, para. 1615,
" Exhibit CA-T42, Yukas v. Russia, para. 1634,
"2 Exhibit CA-T42, kot v. Russia, para. 1637,
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In Uccidental Petrolewm v. Ecuador, there was a falling out between the contracting parties
o a participation agreement regarding exploration for and production of hydrocarbon
resources. Occidental unquestionably had violated the term of that agreement prohibiting
it from assigning any of its rights, whereupon Ecuador issued a “Caducidad Decree™ which
the tribunal found effectively expropriated Occidental of all rights in the agreement and by
doing so was a disproportionate response 10 Occidental’s breach of the agreement. Since
Occidental’s own breach of the agreement was the cause of Ecuador's disproportionate
*Caducidad Decree,” the tribunal apportioned 25 percent of the resulting damages to
Occidental itself. """

The claimants in Occidemial Petroleum argued that “the Respondent's totally
disproportionate reaction (i.e., the cadueidad) was in breach of the Treaty and international

law and must be considered as the sole and exclusive cause of their resulting losses.™''™

Howewver, in the view of the tribunal:

The fact that a contractor agrees that caducidad [sic) may be a remedy in
cerfain situations does nol mean that the contracior has waived its right
io have such a remedy imposed proportionately, or otherwise imposed in
accordance with all relevant laws. That is particularly so when, as in the
present case, the parites agree that the contract is o be governed by a
sysiem of law (Ecuadorion law) which expressiy requires the principle of
proportionality o be observed There is nothing in the Participation
Contract fo indicale an infention o “confract owl " of proportionality or
any other legal principles of general application. """

As in Yukos, the Oceidental Petroleum tribunal stated that “it is nol any contribution by the
injured party to the damage which it has suffered which will trigger a finding of
contributory negligence. The contribution must be material and significant. In this regard,

the Tribunal has a wide margin of discretion in apportioning fault.”'"'*

In reaching its decision, the Occidental Petroleum tnbunal relied on the work of its
member, Professor Sterm (who did not dissent on the principle of apportionment but only

Y Exhibit CA-045, Occidenial Petroleum v. Ecwador, para, 687,

" Exhibit CA=045, Occideniol Petrolenm v. Eciador, para. 661.
"* Exhibit CA-045, Occidenial Petrolenm v. Ecwador, para, 422,

118 Exhibit CA=045, Occidenial Petroleum v. Ecwador, para. 670.
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on the division of responsibility between the claimants and the respondent, her dissent
mainly being on an entirely different issue):

Both parties, in support of their respective positions, have gquoted
extensividy fo exiracis of the 1974 seminal thesis of Professor Brigiite
Stern, a member of this Tribunal, entitled * Le préjudice dans la théorie de
la responsabilité internationale. """

826. Inasection entitled « Acte de la victime justifiant partiellement |'acte de | 'Etat », Professor
Stern refers o the cases of Delagoa Bay Railway and Lillie Kling v. Mexico as authorities
for the following proposition:

Ny a enfin wm ceriain nombre de circonsiances dans lesquelles Pacie de
la victime ne justifie que partiellement acte de I'Etat &f oi il faut done
considérer gu'aussi bien 'un gque [awire somi intervemus de fagon
complémentaire dans la production duy demmage.

[Transiarion; Fimally, there are a cerfain number of circumsionces in
wihich the act of the victim only partially justifies the State action, and in
which as a reswll it must be concluded that both the former and the latter
aperated in a complementary fashion to produce the damage ]
|emphasis added]

£27. In the result, the Qecidental Petroleum tribunal decided that “the Claimants should pay a
price for having committed an unlawful act which contributed in a material way to the
prejudice which they subsequently suffered when the Caducidad Decree was issued:"''"*

fn considering the extent of the contribution of the Claimanits * negligence
fo their infury, the Tribunal notes thal the isswance of the Caclucidad
Decree which ensied, as the Tribwnal has found, was a disproportionate
sanction and a measure laniamount to expropriation of the Claimanits®
suhstenticd invesiment in Ecwador. The totality of the Claimants " damages
were caiised by Caducidad, The Tribunal piust now defermiine to what
exteni and in what proportion the Claimants' unlawful act in 2000
contributed fo lessen the responsibility of the Respondent.”'™ [emphasis
added]

828. The Qecidental Petroleum tribunal, in the exercise of its “wide discretion,” found that, as
a result of their material and signilicant wrongful act, the claimants contributed to the

"7 Exhibit CA-045, Occidental Petroleum v. Ecuador, para, 674,
1% Exhibit CA-D4S, Occidental Petrofenm v. Ecuador, para, 675,
% Exhibit CA-045, Occtdental Petrolenm v. Ecuador, para, 680 [emphasis added].
120 Exhibit CA-D48, Occidental Petrolewm v. Ecuador, para, 681,
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extent of 25% to “the prejudice™ which they suffered when the respondent issued the
Caducidad Decree.''*! Professor Stern, in dissent, would have apportioned the loss 50/50
as the Claimants had acted “imprudently and illegally "%

829. In another instance of apportioned fault, the tribunal in Bagdanov v. Maldova ordered a
50/50 split because the investor had contributed to his loss not by any wrongful act during
the currency of the investment but by failing to properly protect himsell in his initial
investment contract with Moldova,"' As in Yukos, the tribunal simply identified on the
facts a causal connection between the investor’s conduct and the claimed loss and reduced

"I Exhibit CA-D45, Qecidental Petroleum v, Ecuador, para, 687:

Having considered and weighed oll the arguments which the partles have

prevented to the Tribunal in respect of this isswe, in particular the evidence and

fhe authorittes traversed i the present chapier, the Trifumal, t# the exercize of its

wide discretion, finds that, ax o result of their material and séignificant wrongful

act, the Clatmants have contributed (o the extent of 25% to the prefudice which

they suffered when the Respondent ixsved the Caducidad Decree, The reswliing

apportionmend of responsibility ag between the Clalmants and the Respondent, fo

wit 23% and 73%, i fair ond reazonable in the circumsiances of the present case,
1133 Exhibit RA-269, Occidental Peirolenm Corporation ond Occidenial Exploration and Production Company v.
Republic of Ecuador, 1CSID, ARBOGTI, Dissenting Opinion of Professor Brigitte Stemn, 20 September 2002,
paras. 7-8, Professor Stem writes:

I consider that the contribution of the Claimanis to the damage has been overly
wnderertimated, ar the Claimanis deliberafoly fook the risk of caducidad by thefr
behaviowr — meaning that caducidad conld kappen or mot happen, and there were
indeed more chavces that it could happer than mol, constdering the texi of the lne
and the reference o caducidad in the comiract, It is inferesting to nole that in the
MTIY case bovh the tribaral and the ad hoc comerittee have endarsed a 500310 gplit
ot the sole grownd that the claimant had acled impridently from a business point
aof view though nol dlegally. Here the split S0/50 would have been even more
Juztified, as the Claimanis have acted both very imprudently and illegally. This
eriligue of the majority s position, however, is nol based on an error of law or an
excess of power, bt on a different appreciation of the fochual sitwarion, which is
af the discretion of the Tribunal
As aresuli of the foregoing, I eonsider thal a fair and ressonable apperiionment
af responsibiliy between the Claimants and the Respondent should more
appropriately have beent a S0/50 splis.

121 Exhibit RA-119, Bogdanov v. Republic of Maoldova, Sec. 1.2.1:
Turli Bogdonov [...], o Russian citizen resident in the Repubiic of Moldova,
extablished [...] @ wholly cwned investment company in the Republic of Moldova
[...} On 20 April 1999 [his company] enfered info a confract with the
Departarent of Privavization of the Republic of Moldova [...] for the purchare of
a majprity shareholding in the capital of a comparny [being privatized]

The respondent State did not transfer the shares as agreed, bul the Tribunal decmed Bogdanoy's

company “partially responsible for the loss because it did not ensure that the Privatization Contract

contained an appropriabcly precise regulation of the compensation” (Sec. 5.2)
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the award by 50%. The fact that in Bogdanov, the claimant's contnbution lo the loss
occurred in the investment itself, whereas in Yukos, the claimants’ contribution to the loss
occurred after the investment, was not controlling. What is important in cach case is that
“the loss ... was unrelated to the wrongdoing of the State,”''* but nevertheless contributed
in & material way to the claimed loss.

A 50/50 split was also arrived at in MTD v. Chile, where the tribunal attributed a portion
of the loss to the “business risk” undertaken by the claimants, which contributed to the
losses “for which they bear responsibility, regardless of the treatment given by Chile to the
Claimants,”"'* Thus:

The Tribunal considers therefore that the Claimants should bear part of
the damages suffered and the Tribunal estimates thai share o be 50% after
deduction of the residual value of their investment on the basis af the
Jollowing considerations. "1™

As in Bogdanov, the MTD tribunal brought investment errors into account against losses
inflicted by the respondent State because on the facts of each case, an appropriate causal
connection had been established.

On occasion of course, a claimant’s conduct has been held to preclude any award of
compensation at all because on the facis, no causal relationship had been established
between the State conduct and the claimed loss. An example is Biwater Gauff v. Tanzania,
where it was held that

1z Exlithit 'l:.ll-'l'u, Fukos v Rovri, para. 1604,
2% Exhibit CA-042, MTD v, Chife, parn. 242:

) Damages Attributable to Business Rick, Residual Value of the Invesiment

242 The Tribuwnal decided earlier that the Claimanis incurred
costs that were related fo thele busingss judgment irvespective of the breach of
fair aund equitable freatment under the BIT. Az already nofed, the Claimanids, af
the time of their coniract with Mr. Foritaine, had made decisions that increased
thedr einks In the transoction and for whick they bear responsibility, repardlesy
of the treatment given by Chile fo the Claimants,  They accepled to pay a price
Sor the fand with the Project withowt appropriole legal proteciion. A wise fwvesior
waouild mar ave paid full price up-front for land vafwed on the asswmption of the
realization af the Project; he wowld af least have staged future paymenis o profect
progress, inclwding the iswance of the required developmend permits. [emphasis
added]

"3 Exhibit CA-042, MTD v, Chile, para. 243,
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the actual, proximate or direct causes of the loss and damage for which
[the claimant] row seeks compensafion were ocls and omissions that had
already occwrred by 12 Moy 2005 In other words, nome of the
[respondent’s) violations of the BIT between 13 May 2005 and [ June 2005
in fact caused the loss and damage in gquesiion, or broke the chain of
causation that was already in place.""

[I]¢ fallows thar each of [the claimant’s] claims for damages must be
dismivsed, and thar the only appropriate remedies for the [respondent’s]
conduct can be declaratory in nature, "

It is true, of course, that Lone Star had a binding contract dated 8 July 2011 to sell its
control block to Hana, but performance of that contract was conditional on FSC approval
of Hana in a regulatory process to which Lone Star was not a party. As previously noted,
Lone Star never attempted to make itself a party to that proceeding and there is no evidence
that Hana took action before the administrative courts to push the FSC to get on with a
decision. Lone Star's counsel confirmed that Lone Star had taken no steps to join the
approval proceedings before the FSC (for which a procedure existed)''™ and thereafier
failed to seek standing to appeal under the Administrative Litigation Act'" the continued
inaction of the FSC.'"" At that point, Lone Star's position in KEB was “Dead Man

2T Exhibit CA-006, Bhwater GaufT v, Tanzania, para, T98
' Exhibit CA-DD6, Bhwaler Goufl v, Tanzania, para, 807,

N2 Boe Exhibit CA-250, Administrative Procedures Act, Art. 2{4), which defines parties to include “direct counter
partics of the disposition™ and “interested partics who are requested (o participate in the administrative procedure by
administrative agencies ex gfficio or upon applications™ [emphasis added], See also TD2E2, 169:20-172:1.

1% Exhibit CA-574, Administrative Litigation Aci.
I TD23, 454:6-455:20 and 457:3-7.

[Mr. Stanimir Alexandrov:] The Administrative Procedivres Act, which is again
CA=250, applies to the wnderlying administrative proceeding before the FSC
reviewing and graniing or Fefecting Hama's or HEBC s application,

With respect fo the appeal [against FEC inaction], what applies is the so-called
“Administrative Lifigatton del " and that tr Exhibit CA-574.  Article 2,
Paragraph 2 of thal Law says that; "The term ‘omission™ — which is appealable
= "means the failure of an adminisirative agency o lake a certaln disposition for
a considerable period of time, notwithstanding iz legal obligation to do sa,
againtl an application of a party, ™ Bo this is one of the actions or pon-aclions
thai can be appealed againsi.

Then we have Article 4(3) that says; “Appeal or litiganion for gffirmation of ar
illegaliny of an omizsion means [igafion insitwted to aifirm the llegality of an
emission of an administralive agency. ™
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Walking.” Without the approval of a buyer in a process in which Lone Star had no status
and had made no application to obtain status, the Hana contract would dic a natural death,

and take the control premium with it into the grave.

The FSC had issued a *No Vote™ Order on 25 October 2011, pursuant to Article 16(4) of
the Banking Act, prohibiting LSF-KEB from exercising voting righis in excess of 10%: of
its KER shares. "'

Although the Disposition Order dated 18 November 2011 gave Lone Star unti] 18 May
2012 to dispose of its shares in excess of 10%, the practical deadline was much earlier as
2012 was an election year and Hana warned Lone Star that the deal needed to be done by
the end of 2011.''¥

The Tribunal's Ruling on the Principle of Apportionment

In the view of the Tribunal majority, the Respondent’s various efforts to minimise the FSC
misconduct are not persuasive:

(a) the Respondent argues that the FSC procrastination is explained by the need for
additional information requested from time to time through 2011 and early 2012,
However, the Respondent also contends that but for the Supreme Court ruling on

And ther the key provision, Article 36, the tiife of which iz “Standing fo sue for
itigation for affirmation of an ilfegality of an omizssion, ™ which & exaclly owr
case, save: “An appesl or Higaton for affirrmation af the Wegelity of an
omission,” and I gucte, “may be institated only by a persen who has made o
reguest for a dispesition, ™ and the text contimues, But the poind ks, only the person
that made the initiol request for a dispesition in thiv case = dhe applicamt, HSBC
or Hana - could appeal any inactlon or any omission fo act by the FSC in case
it didn’t act for a considerable period of time conirary to law.

And ! just want fo give this more complete anywer becawse [ didn’t have the
ricterials Aandy when you arbed the questian.  So, the conclusion s Lone Star
did mot have standing fo appeal the decision or the non-action by the FSC.
[emphasis added]

Lone Star conld have perhaps be [oic] lncluded ox somie sord of a third pardy, buf
i was mol the party [that] made the request for the disposition and because, again,
i wear mival the Lowe Star qm-a.fj__ﬁrufmm thal were of forue.

"2 Exhibit C-261, Compliance Order (*Pursuant to Article 16-4(4) of the Bank Act, until Lone Star Fund I'V is able
to satisfy the Compliance Order, Lone Star Fund shall not exercise its voting rights in regards to shares held in Korea
Exchange Bank in excess of 10% of Korea Exchange Bank's total issued and outstanding shares.").

"1 Exhibit R-117, Leuer from R I 11 Novermber 2011,
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the Stock Manipulation Case on 10 March 2011, the Hana transaction was
scheduled for consideration (and likely approval) at the regular FSC meeting of 16
March 2011.""* The FSC must therefore have concluded as of March 2011 that it
had all the information necessary to deal with the Hana transaction;

(k) in the view of the Tribunal majority, the expectation in March 2011 that the FSC
would properly proceed to approve the Hana transaction was eventually frustrated
by the FSC's change of position in the summer and autumn of 2011. This change
of position was due to a conflict of interest and resulted in the FSC improperly
demanding a reduction in the KEB share price as a condition precedent to allowing
the Hana transaction to proceed to eompletion;

(c) the fact the FSC was apparently ready to approve the Hana transaction in March
2011 does nol excuse its refusal to do so in the fall of 2011. On the contrary, the
fact the change of position had nothing 0 do with Hana's merits as purchaser
reinforces the conelusion in the view of the majority, that the operating cause of the
delay was the conflict of interest and the FSC's determination to cause a share price

reduction,

(d)  the Respondent argues that the two alleged causes of the loss (Lone Star's
misconduct and the FSC refusal to make a decision on Hana until the FSC had
achieved a price reduction) were not concurrent but sequential, and the last “act” in
the chain was Lone Star’s acceptance of the price reduction in the 3 December 2011
Third Amended Share Purchase Agreement. This final event, the Respondent says,
was a free and independent act by Lone Star in its own commercial self-interest,
and thereby broke any chain of causation that might otherwise attribute fault to the
FSC. However,

(1) the concept of contributory fault does not depend on whether the
contributing causes were concurrent or sequential. In the apportionment

cases where causation was found and apportionment directed (such as Yukos

'™ Counter-Memorial, paras. 314-315.
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v. Russia and Occidental Petroleum v. Ecuador) the canses were sequential
just as in the present case, ie., the contributory acts of the claimanis
preceded the wrongful acts and omissions committed by the respondent
Stalc;

the making of the 3 December 2011 SPA cannot be viewed except in the
context of the chain of causation that preceded it. An investor does not
forfeit its claim by bending under protest to the will of its regulator while
giving clear notice that it intended to pursue reparation in another forum (in
this case, international arbitration); and

the question of contributory fault does not depend on formalistic listing of
the sequence of events and declaring the cvent last in time to have erased
the prior misconduct of the other party. Lone Star’s acceptance of the
3 December 2011 SPA cannot be isolated from the misconduct of the FSC

that gave rise to it.

837. Some criticism has been raised to the effect that “the decisions of various tribunals show
the lack of a clear approach to assessing the conduct of the invesior and to apportioning
responsibility between the parties involved,”''™ but the review of investor-State awards

set out above demonstrates that the apportionment depends on the particular facts. Claims

are occasionally entirely disallowed where the claimant was the efficient cause of Its own

loss (Biwater Gauff v. Tanzania''*®), or divided 50/50 between the claimant and respondent
(MTD v. Chile,"'¥ Bogdanov v. Moldova''** and Professor Stern’s dissent in Occidental
Petrolewm), whereas in other cases (Yukos v. Russia,'"® Occidental Petroleum v.

5 1M, Marcoux and A. Bjorklund, “Foreign Investors’ Responsibilities and Contributory Faull in Investment
.-H.rhllnum in &% Intematmnal and Eﬂl‘l‘lpﬂ.l.‘lll'kt Law Cruarterly tﬂu:tnbcr 2020) {m-aﬂn'blr. at;

1% Exhibit CA-006, Biwater Gawfl v, Tanzanio, paras. 798-800,
197 Exhibit CA-042, MTD v, Chile, para, 243,

"H Exhibit RA-119, Bogdanov v. Moldova, Sec. 5.2,

"3 Exhibit CA-T42, Yukas v. Rugsia, paras. 1636-1637.
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Ecuador''*") the tribunal apportioned 25 percent of the fault and damage to the claimant,
leaving the balance of responsibility to remain with the respondent.

What can be said on the cases with confidence is that the apportionment exercise 15 highly
contextual and fact specific.

THE TRIBUNAL MAJORITY'S APPORTIONMENT OF RESPONSIBILITY

In the view of the Tribunal majority, there was a single indivisible loss to which both the
Claimants and the Respondent made a material contribution. The loss cannot be broken
down into individually distinet elements that could be assigned exclusively to Lone Star or

the FSC. Lacking any such logical division, the entire amount must simply be apportioned.

“But For™ Lone Star’s Criminal Misconduct the Hana Purchase might have been
Approved by the FSC as Scheduled at its Meeting on 16 March 2011

While the Claimants now argue that the stock price manipulation conviction was irrelevant
except as a thin pretext to cover the FSC's real agenda of saving face before the Korean
public and politicians, this self-exoneration is contradicted in the view of the Tribunal
majority by the testimony of the then President of the KEB, put in place by LSF-KEB, Mr.

_ who testified that:

(a) the FSC was expected “by everyone else involved” to approve the Hana share
purchasc on 16 March 2011; and

(b)  the fact it did not do 50 was the result of the Supreme Court decision of 10 March
2011 in the Stock Manipulation Case. "'

1142 Exhibit CA-045, (ecidental Petrofenm v. Ecuador, para. 687,
s Exhibit CWE-003, [ First Witness Statement, para. 26:

Around the same time [9 March 2001], the FSC signaled iis intent fo approve
Hana's application by putiing it on the agenda of an wpcoming meeling on
March M. N waz my wndersianding, shared by evervore else lnvolved, thal
mnlting the iswe on the agends reflected the regulalors ™ infention fe apprave Hhe
aplication. (I the FSC imtends to dewny an application, they commnmicete that
e the applicani, and the applicant withdraws their application rather than
losing face with a direct negative decision.) |emphasis added]
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Mr. - testified that the FSC's “long-standing pretext [for delay] — that Lone Star was
the subject of ongoing [criminal] investigations — was at that point very weak.”'"** The
Supreme Court decision re-energized the FSC’s drive for a politically acceptable outcome
and, in the view of the Tribunal majority, enabled the FSC's strategy of delay for another
ten months until it had imposed a price reduction. The misconduct of Lone Star and the
misconduct of the FSC were thus joint operating causes of the $433 million loss.

The FSC concern about the political impact of Lone Star’s criminality was recorded in an
internal FSC memorandum dated April 2011:
If the approval of the sale of KER is granted while there remain questions
about Lone Star's eligibility ax a lorge shaveholder of KEB, a possible
Sinal awd conclusive court decision fo find Lone Star puilty in the future

is expecied to provoke criticisms against the government's palicy
decision,"""* [emphasis added)

Lone Star’s criminal conviction led inexorably through a fixed statutory procedure to loss
of eligibility to contimue to own more than 10% of KEB shares beyond 18 May 2012,

The Tribunal majority therefore concludes that “but for” the criminal conviction, Lone Star
would not have been in the position of jeopardy that led to its financial loss and that the

criminal conviction was a direct and material cause (but not the only contribuling cause)

of that loss.

“But For" the FSC's Intransigence, the Hana Transaction would have been Approved
at the 8 July 2011 Price of KRW 13,390 per Share

The Claimants’ complaint against the FSC was put forward by counsel as follows:

a2 gyhibit CWE-003, [l First Witness Statement, para. 26:

Morgover, the FECY longsianding prefexi—thal Lone Stor was the subject of
aAgoing mestipaiiond—was af thal palad very weak, becairse the former bank
and government officials who had been charged with wrongdoing in connection
with Lone Star s investment in KEB had all been acquitted, m% LSF.
KER, and KEB had been acaguitted of the charges agaimal them relaling e KES Y
rexcue of KEE Card Consequently, the FSC finally seemed prepared o acl on
Hana ks application, notwithstanding these still hurkimg allegations fwhich, in any
event, had rothing te do with Hana iself),

" Exhibit C-T&d, FSC and FS5, Examination Related to the Lone Star's Sale of KEB, April 2011, p. 5,
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We accepl the general proposition thal adminisirative agencies do not
have to close their eves fo public opinion, bul that docs not give the
regulator a license to act arbilrarily or fo act confrary fo or in excess of
its fegal mandare. '

In the view ol the Tribunal majority, the Respondent’s attempt at self-exoneration is
unconvincing. Korea argues that one reason for the delay was the FSC’s need for additional
information which it sought from time to time through 2011 and early 2012. The process,
it says, could not be completed without such information. However, as the FSC had
concluded as of March 2011 that it had all the information necessary to approve the Hana
transaction, and there being no evidence that Hana became less worthy of approval as 2011
progressed towards 2012, the majority concludes that the FSC stalled the approval process
to reduce Lone Star’s profit and thereby protect itself from its critics.

The Respondent points out that the last “act™ in the chain of causation was Lone Star’s
acceptance of the price reduction on 3 December 2011. This, it says, was a free and
independent act by Lone Star in its own commercial self-interest, and thereby broke any
chain of causation that might otherwise attribute fault to the FSC. However, in the view
of the Tribunal majority, the last event in the chain does not necessarily bear full
responsibility for the loss. Causation is context sensitive and fact specific. Lone Star’s
acceplance of the 3 December 2011 SPA cannot be isolated from the misconduct of the
FSC that gave rise to it nor its obligation to mitigate the loss it intended to claim in this

arbitration.

The Misconduct of Lone Star Enabled the Misconduct of the FSC and Together they
Caused the Wrongful USD 433 Million Price Reduction

Despite the obligation of the FSC to deal properly with the Hana application, its
Commissioners were acutely aware of their institutional sell-interest in avoiding the wrath
of politicians, the public, the BAl and the unions. According to a majority of the Tribunal,
the FSC, enabled by the criminal misconduct of Lone Star. chose the path of self-interest
over proper performance of its statutory mandate.

18 TD23, 342:8-13.
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849. I light of the differing views of our dissenting member, the majority will set out the
chronology of events on which the majority conclusion stands. Unfortunately, this
task will invelve some repetition of evidence already set out.

a. 15 March 2011

850, Hana Chairman [l met with FSC Chairman $.D. Kim shortly after the release of
the Supreme Court Decision, The Hana Chairman told the ICC tribunal that the FSC
Chairman had acknowledged to him that the “FSC was under a lot of political pressure™
with respect to the Hana approval application.

851. In his Second Witness Statement in this proceeding, Hana Chairman - attributed
the pressure to “my personal beliel” or “personal speculation” as follows:

I understand that Lone Star has pointed to the franscript of the Honolulu
meeting as evidence that ar of March 2011, rthe regulators had
communicated a “meszsage” fo me that they cowld approve owr
application, bul in order to do so they would need some sort of assisiance,
stich as a revision fo the price feems of the SPA. However, I think Lone
Star has misunderstood what Hana was conveying in that meeting, As [
fave explained in my first witness stavement (' Firsi Statement”), there
were pressures from civic groups and politicians regarding the sale of
KEB. It was my personal belief that we might improve the chances of
winming regulatory approval by relieving that pressure, and that
appearing fo kave lowered Lone Star's refurns on the sale, even if only
in a superficial way, might be an gffective way to accomplish that. This
was my personal speculation, based on my observation of the political
scene of the fime.  This was not, however, a message that ever was
conveyed to me by the regulators,

We may have engaged in some bluffing and exaggeration in the way we
described the sitwation to Lone Star (for example, by suggesting that § was
in daily communication with the FSC Chairman), but in my experience
this was well within the norm for @ busimess negotiation between highly
skilled itnvestment bankers regarding a high-stakes transaction, "'
[emphasiz added]

"""- Second Witness Stalement, paras, 5-6,
See alro TDG, 1629:22-1630:10 (Testimony of Mr.-

As § mvenfromed T resch M&A in umbversite, and ! believe M&A, ¥ can be thought
of ax a game of a sart, and o when [ talk to my students, Falways emphasize that
Mk d is a gort of @ game thal they showld — maphe thal may ner be the mosi

appropriate notion, but §iry le compare o a poker game, meaning irving fo mean



. v
The evidence of FSC Chairman 5.D. Kim was to the same effect, '#

852. However, in testimony to the tribunal in the ICC Arbitration, Hana Chairman ||
made it clear that the need to “lower™ Lone Star’s returns on the sale was more than a
“personal belief™ or “speculation” and in fact reflected what he had been told by the FSC
Chairman. According to Hana Chairman [}

Hana's view was that the fssue of Lone Star's disqualification was
separate from Hana's Application, not least because Lone Star had not vet
been comvicted [as of March 15]. T iried to convince the FSC Chairman to
fake the same view. During my meeting with the FSC Chairman, he
indicated that the FSC was undertaking a legal review of the situation and
that the final decision on Hana's Application was for the FSC 1o make,

which it would do in due cowrse, The FSC Chalrman menifoned that the
FSC was under a lot of public and political pressure ai the time.

However, it was clear to me that if the pressire were fo be reduced then

he would not be opposed to working foward finalizing the approval of
the transaction. Hence I inferred from our conversation that he would
need the Parties* help in overcoming the hurdfes he faced. However, the
FSC Chairman did mof seggest — ard T did mof ihink i appropriaie fo ask
— what the Parties could do in this regard.''"" [emphasis added]

B53. The Hana Chairman and the FSC Chairman were old friends. They were sophisticated in
dealing with the Government at the highest levels. In the view of the Tribunal majority,
the FSC Chairman communicaled without ambiguity that approval required a price

by thal comparison that i (s mol with maliciouns infend, that when it comex fo
negotiating deals, bufing i tolerable fo o certain extent, bl chegling can mever
be telerated, and it s o crime, @& what [ teach fo sy shidenis,

M8 & 1. Kim Second Witness Statement, para. 20

The second meeting was on March 15, 2001 This was a few days afier the Korean
Enpreme Court had isswed ity decision reversing the acguittal of KEB and Lone
Star on slock price mavnipulation ¢ o crd reaanding the case fo the appellafe
courl for furiher proceedings. M.H#edfnr the meeting to inguire
ahowt the impact thal the Suprewe Cowrl's decision might have on Hana's
application fo acguire KEB. My calendar wat already giite full, 20 my axsiztant
schedided the mewling with Mr. in between two proviewsly-sohedided
appotniments on March 15, The meeting with Mr began af 2:40 pm and
could nol have lasted more than 10 or 15 mimdes, becanse | hod another
appoimwent with a forover Righ-ranking official in the Ministry of Finance
beginning ol 3 pm. { comveyed to Mr, e FSC s baxic pasition af the time,
wlrich way thar the application would vided aceording fo law and principle,
and that the wltimate decision was for the Cometistion o sake. Fworld not fave
been in a position te say more than this becanse whether to give final approval
Sor acquisition could only be dectded by the Commission.
IM7 Exhibit C-949, ICC Award, para. 92.
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reduction because nothing but a price reduction could alleviate the FSC Chairman's anxiety
about the potential political impact approval could have on his organisation. None of the
other terms of the Hana transaction were controversial. The public and political uproar
was about price and levels of profit obtained by an “Eat and Run™ investor with a “Cheat

and Run™ criminal record in Korea.

854. The Respondent secks to attribute the responsibility for the price reduction to Hana.
However, the positions of Hana and the FSC were not in total alignment. While the FSC
was faced with a political problem, Hana was conscious of its contractual best-efforts
obligation under the SPA. Hana was willing to close the sale at the negotiated & July 2011
purchase price of KRW 13,390 because it was contractually bound to do so and because in
Hana's view the collapse of the purchase would have serious financial and reputational

risks for it.!"**

855. During the ICC Arbitration, Hana listed the possible indirect damage as deterioration of
repulation, withdrawal of deposits, downgrade of credil rating, and increased cost of
capital. Hana opined that the “failure o close the deal” could “cause instability of
domestic financial markets and industry™ and lead to the possibility of Lone Star “filing
international lawsuit responding to its third failure to close the deal "'

856. Of course, closing the deal at a reduced price was greatly in Hana's commercial inlerest,
Hana thereby avoided the anticipated bad consequences of a failed transaction while
reaping a U'SD 433 million windfall. However, Hana could have lived with the 8 July 2011
price. The FSC could not.

'HE Exhibit C-949, [CC Award, para. 88, An intermal Hana memo dated 10 March 2011 entitled “Lome Star's
Eligibility as Mujor Shareholder and Approval for HFG s Inclusion info Subsidiary’” suggested there would likely be
significant negative effects upon Hana and the national economy in the event that the FSC were to withhold s
approval:

Ehare price [of Hana] could pluwmmet below the markel price prior fo the

execulion of agreement with Lone Stae due fo extinguished expectation that

corparare value would increase after acquisition of KEB and burden of volumes

due to paid-in capital increase, eic
"M% Exhibit C-949, ICC Award, para. 88; a5 summarised by counsel for the Respondent af the Hearing {TD23, 298: 18-
24416
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b, 29 March 2011

B57. M. _ told Mr.- in a surreptitiously recorded conversation that there was
a “kind of [...] request of FSC in terms of assisting FSC to have [a] kind of excuse. Or
way oul to approve this transaction, They haven’t exactly mentioned what amendments to
us” [emphasis added].""*" The FSC, Mr.- suggested, would like to show the public
that Hana reccived a KRW 300 per share reduction. When Mr.- asked if the FSC said
that, Mr. [ stated that they had not, but said “they kind of indirectly gave [an]
impression.”! 15! Mr.- reticence to attribute the request directly to the FSC Chairman

"% Exhibit C-479, Honolulu Meeting Transeript, p. 10.

51 Exhibit C-479, Honolulu Meeting Transeript, p. 14, See alvo pp. 4, 10-11, 14-15, 18-19 [emphasis sdded]:

m Lih, and the message deli- delivered to our {ﬁmrﬂfan- is, fram

ra | lne Chairman] is, ke is, he is really willing to do something e approve
this fransaction. But e also in need rJ__{ I & SERSe, asislance or ﬁﬂ'pﬁ'r:m wE, wh
fo wisely overconre the lrdles thai ke i facing with, especially related fo public
blame, ar political blase that he sight come up with when he approved this deal
S I believe that ke iz really willing to do something for s, bat of the same finne,
wie = if there & amything that we can kelp him o go through the whale, vou know,
Tk that we frave (o do something from him, toe, So, that's the bind of zitivaiion

F Ka, [ ohirk- F thiak, you kaow, the argumerns Bl you fusl enade,
are fhe arguments we alfready made fo F3C Bl that s a kind of [...] reguest of
FEC fn fermis of assiviing FSC o have kind of excuse. O way ouf fe approve
ihis transaction, They haven T evactly mentioned whad amendmienis fo ux
E &0, Bl fust to wnderstand how specific they were, they- they sald i we
fake optioe three, we need an amendmenit thad panishes Lone Star? O,

Sa..,
Hﬂ'ﬂ fhey | Le, the FSC] fusiify thae? How did they say &2

H My sense is, ol least they can, they would Iike to say the ferms are
o fawow | .. | fo Lone Star, because aof [...] the force sale. So the terms became
unfavorable to Lone Star because of the force sale which | think, [ presume,
implies some adjusiment of price. [ don't thlnk they are felking abowt [fke 00
maillion, 200 million, but rather symbolic. Bwt again |...] this option iv aof ... ]
most desirable option.  We don't fike thiz optior,  We would ke 1o be more
abyective and more Fafional opion which 5 sueiber e, O mumiber heo and
Feparafe apprevil apiion

LN

w Li, i that was the real punishment, they may stromgly request the
] redietion of the purchare price, Buf whar they gave lmpression 1o ug

ix nof that one,  Bul rother they Eind af indirecily pave impression thad there
rray be some mechanism we can both wiilize fo make the deal fo be changed
superficially and therefore they can say that even though we order whole sale,
we didn 't approve the original SPA bt rather changed SPA

AR AW
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should be understood in light of Hana's explanation to Mr.- that the FSC did not wish
to be identified as the source of the drive for a lower price. Interestingly, Mr. [
- also received notice of the FSCs position through Hana’s law firm.''*

858. M. _ explicitly linked the FSC strategy on price reduction to the “forced
sale™ of the LSF-KEB controlling interest;

B o do they [ie, the FSC) justify that? How did they say it?

q My sense is, af Teast they can, they would like to say the
terms are in favor | ... ] to Lone Star, because af [...] the force[d] sale. Se
the terms became unfavorable fo Lone Star because of the force|d) sale
which I think, I presume, implies some adjustment of price. I don’t think
they are talking abowr like 100 million, 200 million, but rather
symbolic.'"* [emphasis added)

If, as Mr-_ said, the people at the FSC “are talking™ to Hana about the “adjustment
of price,” then their communication to Hana was explicit, and, coming from Hana's

regulator, would be disregarded by Hana and Lone Star at their peril.

[ By May 2011, the Public and Media were Putting Increased Pressure on the FSC

859. A 1asie of the level of pressure was recorded in the Joongdng Daily of 14 May 2011:

It foet, [FSC Chairman] 8D Kim has been in the corner since March, when
the Supreme Cowrl of Korea annulled and redurned the ruling on the case
of stock manipulation of KEBCS by Lone Star to Seoul High Court for
reconsideration.

But the additional 100 wor i not in proporiion fo the daies, 'y
owte proweth, ome month 8o what [ thought i i the deal in belng closed within the
wrannth of April, we can deliberately, deliberately close the deal in the month of
My for example. Then 200 war, we o say we saved 200 war
And plus price redwction of 100 won which is a real reduction il i we agree.
Then we can say to the public that 300 wore T think that magmitude con Justify
FEC's decision o approve our transaction.  Thal's our feeling based on our
Intermal discucadon,

B G iy said thai?
* No, they didn't say that. They didn't say that. Bul once they
peninted thet we Hang can take advaniage of the addivioral consideration fo wmake
the changre as real change even thowgh it is not economically at least FSC can
approve e transachion superficlally with lewer corsideralion,
"SI TDT, 1827:17-22 (*However, [ didn't hear it directly. 1 heard it through our legal counsel, law firm™).
1157 Exhibit C-479, Honobula Meeting Transcript, p. 10
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The biggest pressure came from the National Assembly. The minority
party members of the Natiowal Policy Committee worned, "iF the
Financigl Services Commission allows Lome Star o gel away with
urrreasonably high profits withoul any penafty, the National Assembly will
hodd @ hearing to hold the FSC to account, and regquest an audit on Hhe
FSC to the Board af Awdir and Inspection of Korea and file a complaint
with the prosecution. ™ The members of the mafority party, who S0 Kim
expeched o defend him fram the offensive of the minority parties, fust stood
by, and some of them even sided with the minority parties. Chung Wa Dae
consistenily distanced itvelfl from the isswe, emphasizing s “non-
inferveniion principle.”

8D Kim's allies continwed o decrease within the government.  Anm
increasing mumber of government officials began to express their concern,
“this ixsie cowld be a “gate in the last phase of the administration. .., ™'

The report concludes:

" .. The FEC would completely lose its authority and power iff if s
concurrently attacked by the National Assembly, Board of Awdit cred
Inspection of Korea, and the Prosecution, """

In the view of the Tribunal majority, it was the combined pressure of critics in the National
Assembly and the BAI as well, possibly, of the threat of prosecution, which motivated the
FSC to force a price reduction,

Hana was a Willing Emissary in the FSC's Attempt to Reduce the Share Price

In the view of the Tribunal majority, there is no doubt Hana was seeking to profit from
Lone Star's dilemma. By September 2011, there were press reports in which Hana officials
were quoted as having said that Hana was planning to renegotiate the price of its deal with
Lone Star in light of the recent fall in the KEB share price and Lone Star’s likely conviction
for stock price manipulation. '

" Exhibit C-243, “Seok-Dong Kim raises the white flag to * Yang-ho [Byeon] Syndrome,”” JoomgAdng Daily, 14 May
2011,

11# Exhibil C-243, “Seok-Dong Kim raises the white flag to * Yang-ho [Byeon] Syndrome,™ JoongAng Daily, 14 May
2011,

' Exhibit R-302, “Hana's Under-the-table Work For Korea Exchange Bank Acquisition in Full Action,” Herald
Economy News, 7 September 2011; Exhibit R-303, “Scung Yu Kim, ‘Korea Exchange Bank Purchasc Price s
Variable," Honkook Economy News, 28 September 2011; Exhibit R-304, “Chairman Seung-Yu Kim, Hints Possible

Rencpotiation of Korea Exchange Bank Purchase Price,” E-Today, 28 September 200 1.
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In the initial SPA, Hana was to pay a 16% control premium, As the KEB share value
declined over the ensuing months, the share premium (as a percentage of the open market
share price) grew proportionally to what critics protested was between 50 and 85%. Hana
was locked into an increasingly disproportionate premium but was obliged to use its best
efforts to obtain regulatory approval or face contractual penalties. The Hana Chairman
sought to portray the price reduction as attributable to his brinksmanship and negotiating
skills.'"%7

In the view of the Tribunal majority, the Hana Chairman’s after-the-fact presentation of his
strategy as brinksmanship is not consistent with the financial and reputational risk to Hana
il the transaction failed. In Lone Star's ICC Arbitration against Hana, Lone Star's
witnesses testified that lHana on its own could not present a negotiating threat because Hana
needed to close the transaction as much as did Lone Star.'"* Mr. |} 1cC

Arbitration evidence-in-direct was as follows:

{2 Ar that time, were you concerned that if Lone Star had nof agreed fo
amend the SPA and reduce the price, Hana would have walked away from
the deal after the lock-up period expired on November 30%7

A. Ne, T'wasn't. | lnew how imporiant this deal was to Hang, Chairman
had told me several times thal this was transformalive for Hana Bank,
thiz was going fo be the Last deal that he did in a long line of M&A
rransactions, He had fold us numeraus times that he was prepared to close
the bank af the original price. And, of cowrse, Hana had committed o
their invesfors. They'd issued debs. They d issued equity. And 5o I was
quite confident that they wanted to close this deal.’™*

" I First Witness Statement, paras. 15-16. Thus, according to Hana Chairman [

Ir is o weiversal fenth thaf @ parchaser will vy fo wse the circumistances fo s
advantage fo bargain the sale price downward; in the same way, o seller will iry
fo mse fhe clrcumslences to iy advantage to do exacily the oppasite, Tn this case,
the world econamy and market index were working in fovor of the acgwirer, Flana,
Withowt awmy pressire from the FSC, Hang indtended fo renegoilate the price
dowrrward, amd i did. T imitially propesed a ene-billion dellar price rednclion,
avted ieinimately wor suceesifl i oa SO0 million dollar discount. Parious players
voiced their opinfon on thiv high profile transaction, and Hama wsed those
clrcamstances fo i advanfage in laying owt the context for ity requeil for a
price reduction, [emphosis added)

13 Exhibit C-949, I1CC Award, para, 250.
1% Exhibit C-949, ICC Award, para. 250.
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864. In the same ICC Arbitration hearing, Mr. - testified, “1 wasa’t worried about Hana.
We weren't even considering that they would walk away. They'd raised money in the
capital markets,”!'*

865. In the view of the Tribunal majority, Hana's conduct was opportunistic. It was not the
moving force. [t capitalised on a situation created by Lone Star’s conviction and the FSC's
pursuit of its own institutional agenda of self-protection against its public and political
crities.

£ October 2011 — The FSC Posi-Conviction Deferral Continued Even After Lone Star
Abandoned its Right of Appeal

866. When the alleged “legal uncertainty™ ended with the 6 October 2011 conviction and Lone
Star's decision not to appeal announced on 12 October 2011, the FSC did not advance
Hana's application. Instead, as the Tribunal majority finds, the FSC made it clear that the
purchase price would have to be reduced if the FSC was to approve its application. It was
only after the FSC received Hana's report on 14 November 2011, spelling out that it was
renegotiating the price with Lone Star, that the FSC requested Hana to submit a new
application and issued the 18 November 2011 Disposition Order without a market sale

condition. "

%8 Exhibit C-949, ICC Award, para. 251. In addition, as early as March 2011 Eh'lr._ (of Hana) had
expressed Hana's concern that the deal would close; ree Exhibit C-479, Honolulu Meecting Uranseript, p. 3:

E Yeu know, as, as vou [INDISCERNIBLE] probably one of the mast
ale pmwﬁﬂ' rhix deal and ah, hecoute, I krienae F o the VEFY e
who secured all the money, myself [...] in Korean won, debt financing - I did

EIMﬂtwmmﬂﬂﬂH#ﬂﬂuumnjm&rﬂﬂmmwﬂ I._i_g;g:

T y A L-':Irfmrrm'-tum:nﬂ
w:fﬁ F"a‘l"_ n’:m :J'u}-s .ﬁm :.rh Ih.w i, _|.rr.n|.r i.rlu'u.r r.iur.r very wrigne characterisiics of
the nmeni afficialy. 3o there are difficwiiies to deal with them,  Buit Cherirmian

and | am exeriting owr best effort.  Owr Chalrman as far av I
d, he, al least talk do the Chairman of FSC every duy,
[emphasis added)

"1 Exhibit C-271, Hana's Report on KEB SPA Status; Exhibit R=119, FSC, (Summary) Processing of Hana
Financial Group, Inc."s Application for Approval of acquisition of KER as Subsidiary, p. 6; Exhibit C-810, Minutes
of 18 November 2011 [2* Non-Regular Meeting of FSC; Exhibit C-277, FSC opened a *safc exit out” for Lone Star
while sending a message (10 Hana Financial Group to *lower the parchase price,”™ Hamkook fbo, 18 November 2011,
Motably, there is also evidence in the record which suggests that the FSC, even before it issued its Disposition Order
of 18 November 2011 {and even before 13 October 201 1 when it became legally able to issue a disposition order)
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j 28 Ociober 2011

867. Omn 28 October 2011, Hana Chain'n.an- wrote a further letter to Lone Star advising
that the FSC would not proceed with Hana's application without a price reduction.

Despite an increasing demand for a punitive sale order, Hana has
perspaded FSC that such an order would nol be applicable in this
situation. Buf, even if a normal sale order Is made by FSC, we are
required fo sabmit a new condract, as the existing contact was nof entered
in accordance with the sale order. In submitting a new contract, we should
find a way to alleviate political pressure on FSC in approving the
transaction, especially by reflecting marke! valuation and turbulent
Sinerncial indusiry. Otherwive, FSC can nol be expected fo proceed (o an
approval with the existing contract,""™ [emphasis added]

It is significant that the Hana Chairman refers to “political pressure™ as the motive for a
price reduction despite his reference to the broader context of “market valuation and

turbulent financial industry.™

868. The same day, Mr. [ aVieges (and Me. | écnics) that he was told by

During our call on October 28, * explained that the FSC had
asked Hana Chalrman fo approach Lone Star to redwce the contract
price, arnd that the FSC afficials knew that they should approve the deal,
bt they did nof want to be criticized for alfowing LSF-KEB to make foo

much profit.''™ [emphasis added)
869 I"-.-'Ir.- then reports another call from Mr. _ “this moming:"

Ciuys, 1 had another talk wr‘:ﬁ:Hﬂfﬁﬂm Bank this morning,
He didn't have any different information than vesterday. He reiterated
Hhat the fFSCJ was pushing them to reduce the price. e said rhat Hara
was happy thai it was a goed price and is anxious to close the deal as i

refused o approve the sale of KEB withoul some form of politicel cover. Hana™s aniginal application had been pending
since 13 December 2010, but the FSC was including extrancous political considerations in its intemal documents well
before the & October 20011 conviction (see, .z, Exhibit C-581, F5C, Hana Financial Group's Acquisition of KEB,
April 20011; Exhibit C-T64, FSC and F55, Examination Related o the Lone Star's Sale of KEB, April 20113,

1M Exhibit C-262, Email from to | 25 October 2011

" Exhibit CWE-023, Second Witness Statement, para. 23,
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is, and their regquest for a reduciion is only because of the [FSC] demands,
Il fet you know if I hear anything efse.'"™ [emphasis added)

and then a further call “last night:™

(Fuys, *ﬁﬂm Hong Bank colled me last night. He repeated
what he said last fime: that ihe FSC was pressuring them to renegofiale

a lower price fo “give them an excuse” to approve the deal. [, of course,
foed thwewms that the sale order should be excuse enourh, Nothing differend
Sfrom last time.""™ [emphasis added]

E- The FSC Uses Hana to Communicate its Conditions for Approval to Lone Star

870. It was during these calls, according to M:_- that Mr-_ explained that
the FSC did not want to be exposed as pushing for a price reduction because it was

improper and outside the FSC mandate. Mr.- testified as follows:

Ifddw that, rather than going through the purchaser, the
FEC show, e miade this request to LEF-KER direcily.

responded fo me, however, that the FSC could med make that demand
directly because it was not within the FSC's scope of authority to sef a

price for the sale, According mm the FSC chose o make
s demand rough Hane, and only ve L because i knew fhof any
pressure by the regulator to reduce the contract price was improper.''™
[emphasis added]

£71. Mr.- c-mail to Mr.- of 28 October 201 1 supports his Witness Statcment:

I told him that the FSA |sic] should requesi this divecily to us rather than
going through Hana. He said that the FSA [zic] conld not propase this to
5 since the request i bmproper becaise i is el within their scope fo set
the price. He sald that is why they are doing if through Hana verbally
rather than in writing."""" [emphasis added)|

h. The FSC Uses the Media to Communicate its Conditions for Approval to Lone Star

872,  Despite FSC Chairman Kim’s pronouncement to the National Assembly on 7 October 2011

that the FSC did not involve itself in private contractual arrangements, various FSC

164 Exhibit C-264, Email from [N TN =< 25 ocober 20110
1% Exhibit C-267, Email&- o [ o ! ovember 2011

1% Exhibit CWE-023, Second Witness Statement, para, 23,

47 Exhibit C-263, Email from [ « N =~ 2 0ctober 2011
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spokesmen (including an FSC Commissioner) took Lo the media to make it clear that a

reduced share price would have to factor into any approval:

(a)  one FSC Commissioner stated that “once a new application is submitted ... the
financial soundness of HFG will be reviewed and the price will be a factor;™"'%

{(b)  Hankook [lbo also reported that the FSC's recommendation that Hana submit a new
application “can be interpreted as a message (o ‘lower the purchase price.”” It
quoted a “high-ranking FSC official” as stating that “the current agreement
{KRW 4.4059 trillion) is too high,” continuing that the FSC would “wait and see,

as Hana Financial Group said that they would lower the price;"'"

()  The Korea Times stated.

The FSC's ruling [requiring a new Hana application] is widely interpreted
ax a call for both Hana and Lone Star (o lower the aggregate safe price of
about 4,41 triltion won; "™ [emphasis added] and

(d)  Yonhap Infomax reported:

The FSC is pressuring HFG o reduce the purchase price by having HFG

reapply for approval o acguire KEB as a subsiciary, the origimal
application of which was previously submitied,

873. The FSC essentially alluded that they would not approve the acquisition of subsidiary if
there was the risk that acquiring KEB would harm HFG's financial soundness. As such,
in actuality, it is interpreted that the FSC is requiring HFG and Lone Star to reduce the
purchase price for KEB. (Emphasis added) While the “financial soundness™ of Hana was
a legitimate concern of the FSC, the Yorhap Infomax analysis reported that concern about

“soundness” was a pretext:

1" Exhibit C-278 f R-511, “F5C, Pressure on Hana Financial and Lone Star to Reduce Price,” Fouhap Defomia,
21 Movember 2011 [emphasis added).

& Exhibit C-277, "F5C opened a ‘safe exit out” for Lone Star while sending a message to Hana Financial Group to
‘lower the purchase price,” HNeamkook fibo, 18 November 2011 [emphasis added],
7% Exhibit C-811, “Lone Star to lower KEB Price,” The Korea Times, 21 November 2011,
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A member of the bavik circles interprel [sic] that “the FSC is indivectly
uzing the soundness of HFG s financials ax a way to place pressure on
HFG and Lone Star to lower the purchase price for KER. """ [emphasis
added]

The suggestion that the FSC was using the pretext of a concermn about the impact the
acquisition cost to camouflage the true (improper) FSC purpose is consistent with the rest

of the evidence, in the view of the Tribunal majority.

874, While the weight that may be given to press reporting is variable, the numerous articles
over a period of time quoting numerous FSC sources on the same theme provide persuasive
comoboration of the Claimants® argument that the FSC was clearly communicating to Lone
Star the necessity of a price reduction not only through Hana but was relaying this message

through the media as well.

L 11 Novewiber 2001

B75. !'u'lr._ was again secretly recorded by Lone Star indicating that the FSC was
pushing for a price reduction to KRW 11,900:

I 5 celi me again. What is it about this [11,900] number...

I

e mokes [Hana] Chairmon Fre st herve hod the disenssion
with [FSC Chairman] Kim [indiscernible

H I befieve so. But I don't think ke explicitly talked over
this specific number with him. *Cause that*s probably the area that the
regulaiors may like fo avedd.  Becouse the price, right?

E Becanse it...bwt it's illegal for them to even be having this

L5 LT R,

m They will find other excuses if they think that .. o know,
if really, price is the heart of the matters, then I ithink mof the price,
They [the FSC) will find other excuses for them to have to defay the

approval process, [ om swre abont thal becawse that s what they did rwice
in March. So...

"M Exhibit C-278 / R=511, “F5C, Pressure on Hana Financial and Lone Star to Reduce Price,” Fonhap Tafomia,
21 Movember 2011
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E And what s important? The headline number, the price per shave
= that's whal impovtani?

? Yeah. 8o, the rationale that we can think of with this
A ix, nof seveniy percent premium, but fifty percent over current

muirket price,

LR )

I'm taking your 11-9 [11,900). That's the mumber you and
LFFRL cane up with, 8o I'm, I'm picking that number, saving,
“We can do that, """ [emphasis added]

876. In the view of the Tribunal majority, it is significant that Hana clearly (and correctly)
understood in advance that the tipping point for FSC approval was precisely KRW 11,900,

which was the share price reduction ultimately approved.

J- 25 November 2011

877. Hana Chairman - was again surreplitiously recorded by Lone Star as stating that he was
told by the FSC that they “need the price reduction:”™

CHAIRMAN [ Well. if we decide the price, I'll give you assurance
WIlHim arme oF fwo days.

[+]
I do kave many diclogies with FSC, Bul T kave a feeling, T rold them 1

trillion won reduction. I told them, "He's kidding. No way.” [ tafked io,
you know, FSC peaple. (e trillion reduction, no way,

[-..]

[ Ty firded mre, T showld, vou keow, recognize [...] [the] mwo [political]
parties’, you know, reacfion on this deal.

[.]

That s why [with the] rwo parfies, vou krow, all these Chairman of the
FS8 showld step dow,

MR And both of those parties wani the price reduced today?
Ko the ax busically told you that they need the, they need the price
reduced as well?

" Exhibit C-268, Lone StarJJJ »cctine Transcript, pp. 3, 10.
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CHAIRMAN ] Thar's right. """ [emphasis added)
A Note on the Surreptitious Recordings

Although the Claimants argue that such surreptiious recordings are not illegal in any
relevant jurisdiction, the recording of business confidences certainly breached what the
Korean participants considered ethical business behaviour. However, the surreptitious
recordings are in evidence and the Tribunal is obliged to have regard to them.

Is there a “Smoking Gun?”

The Respondent argues that there is no documented order or instruction by the FSC in the
Tribunal’s record insisting on a price reduction as a condition of Hana approval.

In the view of the Tribunal majority, the explanation for the lack of a “smoking gun” resides
in the oft-repeated acknowled gement of the FSC Chairman that the FSC had no junisdiction
over the private sale price negotiated by Hana and Lone Star and the FSC therefore insisted
on orchestrating the price reduction from behind the scenes through Hana and the media.
The FSC did not want 1o be exposed as pushing for a price reduction because it was
improper and outside its mandate.!'™

The Conclusion of the Tribunal Majority on the Attribution of Fault

The Tribunal by majority concludes that the FSC strategy of delay and pressure to obtain
a price reduction was an efficient and proximate cause, as was the criminal conduct of the
Claimant LSF-KEB, of Lone Star’s net loss of USD 433 million representing the partially
reduced control premium received in 1S sale of KER shares.

The Tribunal by majority recognises, as acknowledged by Mr. - during the
surreptitiously recorded Honolulu Meeting, that “[i]f 1 were in a room with regulators and
they said, we're gonna sign this now. We're gonna approve this right now if you do this,

well that's a slightly different thing than implying it might make our job easier if vou would

72 Exhibit C-228, Transcript of Movember 2011 Meeting, pp. 6-7.
i S-.-r-‘u-l' EE85; Exhibit LWF.-IIIJ|M Second Witness Statement, paras, 22-23; Exhibit C-263,

Email firom — and

tober 201 1.
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make some concessions.™'"® The Tribunal by majority is satisfied on the evidence that the
communication from the FSC was not simply that a lower price “might make our job
easier.” The clear communication from the FSC by waords and conduct was that it would
grant approval only when and if the share price was to be lowered sufficiently to provide
political cover for the FSC in its dealings with the politicians, the unions and the vociferous
critics of the level of profits that Hana had agreed to pay Lone Star.

The Tribunal majority is also satisfied, however, that Lone Star’s criminal conviction
continued as a proximate and efficient cause of Lone Star's loss up to and including the
revised SPA of 3 December 2011 when, in the shadow of the Disposition Order, Lone Star
realised that the only way it could obtain FSC approval was a reduced price of KRW 11,900
per share and accepled the new price to mitigate its loss.

The Tribunal by majority concludes that, when the testimony is considered in its entirety,
and taken together with the correspondence and internal FSC documents, as well as the
statemenis by FSC officials to the media, all of which being considered in light of the
relentless political pressure being exerted on the FSC not to approve the sale to Hana at
KRW 13,390 per share, it is more probable than not that the FSC wrongfully imposed a
price reduction as a condition of approval despite there being no serious objection to Hana
as a suitable controlling sharcholder of the KEB.

The FSC itsell acknowledged its intervention in share price negotiations would be
improper when:

(a)  the FSC Chairman acknowledged 1o the National Assembly on 7 October 2011,''7

T Exhibit C-479, Honokulu Meeting Transcript, p. 20.
"% Exhibit C-696, Minutes of T October 2011 Meeting of National Policy Committee, p. 30:

Cammilifes Member Won I Ya: And if o vedlng righi ix deprived of o i deemed
thay it would be difficult to sell the preminm for the management right at an
erpenstve price. Do pou agree with o, Mr, Charrman?

Chairman af Finanoial Services Commisiion Seok Dong Kim: First becawse if
wiat mal yel dectded tn which mammer o disporal order will be given with regard
fo the shares held by Lowe Star, discussing the preminm or a price thereaf .
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and in evidence in this proceeding,''’” that the acquisition share price was not
within F&C’s jurisdiction; and

(h) the FSC declared to Hana its refusal to deal directly with Lone Star on the price
issue because the FSC understood it should not be involving itself in matters of

private contract, as this was wrong.''™

886. In the view of the Tribunal majonity, the FSC's alleged “prudential interest” came to serve
simply as a pretext to defer approval of the sale to Hana until a price reduction made
approval palatable to the FSC’s critics.

887. Having delayed for months a decision on the Hana application because, it said, of the
potential convietion in the Stock Price Manipulation Case, the FSC proceeded to approve
the Hana acquisition without regard to the conviction and without, it seems, taking any
action in its “prudential” capacity. The FSC approval can only be attributed to the price
reduction. When its condition of a price reduction was met, it approved the acquisition.

888,  Itistrue that the FSC strategy of squeezing a lower share price was enabled by Lone Star's
criminal conviction and the forced sale, but in the view of the Tribunal majonty, Lone
Star's contribution to its own financial loss does not relieve the FSC (for which the
Respondent is responsible) from liability for its role in inflicting a USD 433 million loss
on Lone Star.

Committee Wember Won 11 Ya: T om falking about the customary practice: the
premium for the management right does nol exist i there &5 no voting right,
becaure the voling right will be limited

Chairman of Financial Services Commission Seok Dong Kim: | do not think
that i (5 appropriate fo comment o Ehis here, becawse thai i5 an ssie of price.
T & . Kim First Witness Statemend, para. 10:
Second, the FSC respected the price-making function of the marker | believe that
in order to enatle the financial market to operate properly and advance, the
goversment in principle showld not directly influence prices decided in the
markel, There are times when the government snavoldebly should inderfere with
the marked, such as in the case of the 1997 Asian Financial Crisis and the 2008
Cilobal Financtal Crists resulitng from the Subprime Crizls. However, such
inderference has to by temporary and limited,
E-023, Second Witness Statement, para. 22; Exhibit €-263, Email from [ «

1™ Exhibit CW
N ober 2011,
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XV. QUANTUM AND APPORTIONMENT

889, The Claimants rely on the guiding principle stated by the Permanent Court of International
Justice in the Chorzdw Faclory case;

The exsential principfe comtaimed in the actual notion of an ilfegal act—a

principle which seems fo be extablished by international prociice and in

particular by the decisions of arbitral tribunals—is that reparation musl,

as far as possible, wipe owt afl the conseguences of the illegal act and
reestablish the situation which would, in all probability, have existed if
that act had not been committed "™

890. The ILC Articles state in Articles 35 and 36 that such reparation is to consist of restitution,
where possible, “to re-establish the situation which existed before the wrongful act was
committed,” plus compensation for damages caused by the internationally wrongful act
where restitution 15 nol possible or provides incomplete relief, or in case restitution is not

possible, a compensation which “shall cover any financially assessable damage ™"'™

891. In accordance with the foregoing analysis, the Tribunal is satisfied based on the
calculations of the Claimants® expert, mef:smr_ B! that the loss attributable
to the price reduction 15 USD 433 million, being the drop in value of the control premium
from the 8 July 2011 SPA of approximately USD 4.1 billion at KRW 13,390 per share and
the 3 December 2011 SPA of approximately USD 3.6 billion at KR'W 11,900 per share
{after adjustment for the mid-2011 dividend of USD 400.2 million).!'®

§92. The broader claims discussed in the Expert Reports of Pmﬁ:smr- were predicated on
assumptions he was instructed to make based on the Claimants’ legal theory of their
case.''"™ Thus, he starts his calculation with the HSBC transaction (which the Tribunal has

""" Exhibit CA-010, Case Concerning the Faciory of Chovzdw (Germany v, Poland), PIL, Judgment Moo 13,
13 September 1928 (“Chorzdw Factory™), p. 47.

"% Exhibit CA-029 / RA-002, ILC Articles, Ans. 35-36,

5 Memorial, para. 670

" Exhibit CWE-034, Second Expert Report, p. 15; see :Jmm Second Expert Report,
paras, 88-108, analysing i 25% premium and potential setofT for icrease in vahue.
"E Professor is the Robert C. Menon Professor of Financial Economics at the MIT Sloan School of

Management a Principal of The Brattle CGroup. I"ml'mur- calculates the quantum of Lone Star's damages
fior (i) the blocked sale of KEB and (i) the NTS's “improper™ 1ax assessments. The Tribunal has concluded that the
Respondent committed no actioneble wrong in terms of tax treatment under the 2011 BIT (including allegations
grounded in the Korea-Belgium Tax Treaty). With respect to LSF-KEB, Professor [ was instructed 10 start with
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concluded is not actionable) and does not explicitly address the quantum loss associated
with the share price reduction between the (unforced) & July 2011 Agreement with Hana
and the 3 December 2011 (forced) agreement with Hana. The issue, thercfore, is the
proportionate contribution to the USID 433 million loss on 3 December 2011 when the new
SPA was executed. Al that time, the Partics had reduced the KEB share price to a level
deemed by the FSC sufficient to satisfy public and political opinion (matters which had
nothing to do with Hana's suitability).

893, There is no doubt, according to the majority of the Tribunal, that the FSC committed an
actionable wrong by subordinating its statutory obligations to the advancement of its own
institutional self-interest. lis paramount objective was to forestall the possible reprisals
against the FSC and its officials for what its political eritics would regard as an improvident
approval. The reprizals potentially included a threatened audit of the FSC and, according
to some members of the National Assembly, prosecution of some senior FSC officials. '™

Al the same time, as discussed, the Claimants’ criminal conviction and the consequent

Disposition Order directly and matenially contributed to the loss. Without LSF-KER's

conviction and the resulting Disposition Order, the FSC would not have been able to drive

down the price of Hana’s acquisition of KEB 1o the level which the FSC for its own reasons

regarded as acceptable.

the Hong Kong Shanghai Bank Transaction and 1o assume that beeach of the Respondent”s obligations wnder the BIT
prevenied LSF-KEB from receiving the purchase price for KEB that was fully negotiated and agresd on an arm’s-
length basis with HSBC. He accepts that the HSBC S5PA price of approximately LS & billion represented the fair
market valee of LSF-KEB"s controlling stake in KEB at that time. Thus, he concludes that, assuming wrongful
interference by the Respondent, LSF-KEB would have camed USD 6 billion in gross procesds on the KEB sale 1o
HSBC.

In the Tribunal’s view, the HSBC transaction is nof the cornect sarting paint as the relevant HEBC facts all predate
the 27 March 201 1 entry into force of the 2011 BIT.

Wewvertheless, Professor procecds to cakculme the notional loss from 30 April 2008, which is the date the orginal
HSBC keck-up period expired and brings forward his calculation o February 2012 when the sale of the KEB shares
to Hana for approximately UISD 3.5 billion closed. Professor treats the sale to Hana as a “mitigating event” to
the loss sustained on the HSBC transaction. Professor en brings into account dividends received by LSF-
KEB between the collapse of the sale 1o HSBC in 200 the sale to Hana in 2012, and adjusting for taxes and
interest calculates the present value of LSF-KEB’s loat profits on the unlawfully blocked sale to HSBC (i ¢, including
interest and tax gross-ups) as of 30 September 2003, of approximately TS0 2.9 billion.

""" Exhibit C-243, “Seok-Dong Kim raises the white flag to ‘' Yang-ho [Byeon] Syndrome," Joomgdng Daily, 14 May
2011,
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The loss of USD 433 million is not capable of disaggregation into bits that can be assigned
to one side or other. The loss must be dealt with as a lump sum, which must be allocated

between the Parties at fault.

In the view of a majorty of the Tribunal, it would be unreasonable to attribute a greater
share of the fault 1o one party than to the other. The contribution of each was essential to
the loss of the entire USD 433 million. It is appropriate in the circumstances that the loss
be shared cqually.

Accordingly, the Tribunal by majority awards Claimant LSF-KEB compensation in the
amount of USD 216.5 million.

LONE STAR SEEKS COMPENSATION FOR ANY TAXES THAT MIGHT BE
LEVIED ON THE AWARD

The Claimants submit that in the event the Tribunal awards damages to LSF-KEB, then
LSF-KEB will be required 1o pay income taxes on that amount in both Korea and Belgium,
at 22% and 33.99% respectively, amounting to a claim of USD 257 4 million. They ground
their claim on the Chorzdw Factory judgment, according to which *[t]he essential principle
contained in the actual notion of an illegal act ... is that reparation must, as far as possible,
wipe out all of the consequences of the illegal act and reestablish the situation which would,
in all probability, have existed if that act had not been committed """ The Claimants state
that the proceeds from the Award will be treated as ordinary income and will be subject
to tax on that basis in both Korea and Belgium. "%

In support of this claim, the Claimants have obtained what they deem to be a “ruling” from
the Belgian Tax Ruling Commission''™ stating that proceeds from the Award will be
subject to the standard corporate tax rate (as adjusted) which totals 33.99%6.''""  The

V5 penly para. 1583, citing Exhibit CA-010, Chorzdw Factory, p. 47.

8 Memorial, para. 693,

"7 Memorial, para. 694, referring to Exhibit C-239, Letter from Belgian Tax Ruling Commission to Allen & Overy
LLF, 14 October 2013,

"8 Memorial, para. 694; Exhibit CA-259, Belgium Income Tax Code 1992, 10 April 1992, Art 215 (setting base
corpsrate {ax rafe at 33%) and Ar. 463hir (increasing the corporate tax rate “fa)s an additional crisis contribution for
the benefit of the State™ by an additional 3 percentage points).
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Claimants ask the Tribunal to assume that Korea will impose a withholding tax at the non-
treaty rate of 22%.

The Claimants state that neither of these taxes would have been assessed on the capital
gains and dividends that the Claimants camed (or would have camed) had the Respondent
given timely approval to the sale of KEB and honoured its Tax Treaty obligations,''™
Thus, the Claimants argue that the tax gross-up is necessary because the Award will be
subject to taxes at a rate greater than would have been imposed had the Respondent
approved the Hana transaction in a timely way,"'™

The Respondent argues that there is no persuasive authority for such a claim, The few
arbitral panels that have considered the issue, it says, have uniformly rejected the idea. '
For example, in a recent NAFTA case, Mobil v. Canada, the tribunal explained that it was
“not aware of a requirement under intemational law o gross up compensation as a result
of tax considerations,” and that it therefore saw “little basis for incorporating the
Claimants’ request for a 38% ‘gross up’ for tax reasons.”''"? The tribunal in Les

Laboratoires Servier v. Poland similarly rejected a claim of this nature, stating as follows:

Althaugh the Tribunal has considered the possible tax ramifications of this
Award, it can find no reason o specufale on the appropricleness ane way
aF aitother, of any proposed "gross-up " fo fake infe accounl polentiol Tax
liahility, whether in Poland or in France. The ultimate tax treatment of
an award representing the “real value” of am investment musi be
cedifressed by the facal awhoriites in the mvesior’s home jurisdiciion ax
well as the host stave,""™

On the facts, the Respondent argues:

1= Memorial, parn. 695,

VS Benly, para. 1581,

¥ Counter-Memorial, para. 1119, referring to, imer alia, Exhibil RA-092 oan Micula, Fiorel Micula and others v
Romania, ICSID Case Mo, ARBAOS0, Award, |1 December 2013, paras. 1180-1181; Exhibit RA-093, Mubif
fnvesimenis Canada fnc. and Murphy O Corporation v. Camada, 1C5ID Case No. ARB{AF)Y07/4, Decision on
Lizhility and on Principles of Quantum (redacted), 22 May 2002 (" Mobdl v. Canada™), para, 485; Exhibit RA-004,
Les Laboratoires Servier, SA8., FBiofarma, 5 A5 and Aris af Technigues die Progrés 8AS. v. Republic of Poland,
UNICTRAL, Final Award (redacied), 14 February 2012 (*Les Laboratoires Servier v. Poland ™), para. 666,

"% Exhibit RA-093, Mobil Invesiments, para. 485,

U Exhibit RA-094, Les Laboratoires Servier v. Poland, para, 666,



- 341 -

{a) the Claimants® potential domestic tax obligations cannot reasonably be considered
“losses™ as that term is defined for purposes of damage recovery; "™

(b)  the letter from the Belgian Tax Ruling Commission does not confirm that taxation
in any particular amount would occur, Nor does it address other exemptions or
factors that could impact a tax assessment to be conducted in the event of an award

s

to Lone Star; and

(4] the Claimants have submitted no evidence that they in fact would be taxed in Korca
or Belgium (let alone taxed for the amounts they claim) nor have they submitted an
independent tax opinion from a Korean or Belgian tax expert addressing these
maiters.''™ The Claimants’ financial circumstances, income from other sources,
possible write-olls, the tax year at issue, and the method by which the Claimants
have kept their books, all could be factors that come into play, and with respect to
which the Tribunal lacks information.''"?

902, In their Reply, the Claimanis state that their quantum expert, Pmﬁ:ssm- {who does
not claim to be a tax expert), took into account issues such as tax-loss carry-forwards and
“[gliven the data from Professor [ the [‘ruling’] from the Belgian tax authority, and
the Respondent’s ability to declare how it intends to tax any award, there are no legal or
factual impediments that prevent the Tribunal from considering the tax-gross up as a pari
of Lone Star's damapges ™'

"% Counter-Memaorial, para. 1120, referring 1o, infer alia, Exhibit RA=095, Acodim Sarl v. Etablissements Rabaud,
French Cour de Cassation, Judgment, 13 Movember 990, paras. 4-5 {confirming that an “injury allegedly suffered
through the loss of a tax advaniage [ils an indirect loss™ not directly attributable to the barm and therefore, not
recoverable as damages);, Exhibit CA-314 § RA-006, Cetkaslovenskd Obchodnl Banka, A5 v Slovak Republic,
ICSID Case Mo, ARBYTM, Award, 29 December 2004 (“CSORB v. STovakia™), para. 397 (“Income taxes are an act of
government (*fafr di prince’) that are out of the parties’ control and are unrelated to the obligation of one party o
fully compensate the other party for the harm done. Moreover, they are consequential 1o the compensation and do not
affiect its determination. Compensation will not increase or decrease according 1o whether the amount of meome tax
rates is increased or decreased.™).

"% Counter-Memorial, para, 1121, n, 2634,

"% Counter-Memorial, para. 1121,

" Counter-Memorial, para, 1122,

" penly, para. |586; Exhibit CWE-034, Second Expert Report, paras. 70-76. meca:nr! stands
ready 1o update the tax carry forward calculations al the time of payment, as with the appropriaie interest calculations.
See olse para. 4, n. 1.
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The Respondent’s quantum  expert, Hr-_ found the Claimants’
calculation too speculative to be relied upon.''™ In response to me:ssnr- he states:

|Wle disagree thal these far gross-up amounts showld be awarded as
damages without a thorough examination of Claimants " tax sitwation and
an expert apinion on Belgium taves, Indeed, we did not find the opinion

Sfrom the Belgium fax authorities to be helpful.  Instead, we believe
Claimants should have sought an independent tax opinion on the malter
before approaching the Belgium fax authorities.

Criven the gize of the damages resuliing from the fax gross-up on the KER
Sale Claims, this issue needs significantly mare aitention. [...]

Neither we wor Dr, - are fax experls. These fax matiers deserve more
edtenfion than Claimants and Dr. have given them. "™

The Tribunal’s Buling on the Tax Gros lai

The Claimants have not established their claim for taxes that they say will be levied on this
Award.

In the first place, as pointed out by the CSOB v. Slovakia tribunal, taxes “are consequential

to the compensation and do not affect its determination, "™

Secondly, the evidence in support of this aspect of Lone Siar’s claim is unpersuasive. Lone
Star has shown itself to be extremely sophisticated in its tax strategies and the Tribunal is
not privy to arrangements that Lone Star has in place to minimise any tax that might
become payable. Given the sophistication of Lone Star's tax planning, the Tribunal is
unable to predict with confidence the amount required to “gross up™ the Award, even if the
Tribunal were inclined to do so. The Tribunal has not been made privy to the Claimants’
actual tax situation. The lack of evidence from an independent tax expert on Lone Star’s

alleged tax exposure further weakens the claim.

Third, mecsﬁﬂr- reports do not seem o have been coordinated with the Claimants®

Belgian tax expert, Dr-_ nor with its Korean tax expert, P‘I‘ﬂﬁ.’:h‘.ﬁﬂr-

[t is not apparent where I’mf‘esmr- understanding of Belgian and Korean tax law

"= I Fist Expent Repon, para. 202,
I sccond Expent Repon, paras. 113-115,
"9 Exhibit RA-096, CSOB v. Slavakia, pars. 367
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comes from.'™ Yet, itis memnr- on whose shoulders this aspect of the Claimants®
claim principally rests. His speculation provides an insuflicient basis for any “gross up”
of compensation to account for potential taxes.

908. Fourth, the “ruling” from the Belgian Tax Ruling Commission dated 14 October 2013 is
argumentative rather than informative. It is not for the Belgian tax authorities to argue the
Claimanis” case. For example, it says:

In the present case, the sale price had to be reduced because of the

imtervertion of the Korean regulator, which, in additton, siripped LSF-
KER of its voting rights in respect of the shares in KER.

Haowever, this damage can hardfy be eguated with an expropriation or any
other similar event, even though the regulators forced LSF-KER info an
almost impossible position where there was hardly any other choice than
to agree a price reduction. LSF-KER could possibly have sought another

purchaser,'*"

There is no evidence of what was put before the Belgian authorities by Lone Star to outline
its tax position and elicit such a response.

909. The claim for a tax gross-up of USD 257.4 million is of dubious legal validity but in any
event fails on the lack of essential evidence. At the most basic level, the Claimants have
not plausibly established the quantum of tax liability to which they might even potentially

become liable.
910.  The claim to a tax “gross-up” is therefore rejected.

XVII. CLAIM FOR PRE- AND POST-AWARD INTEREST

911. The Claimants claim interest dating from 3 December 2011 until the date of payment
compounded annually at the average one-month U.S. Treasury rate.'*™

1392 For example, Exhibit CWE-034a, Appendices Second Expert Report, Appendix B, Workpaper Hana-
7, line 9 cites Exhibit CA-159, Belgium Income Tax 10 Apeil 1992, Arts. 215, 46354 11 is not clear how
F"ml"cmr- knew that these were the right sections of Belgium’s Income Tax Code o apply.

'3 Exhibit C-239, Decision of the Belgian Tax Ruling Commission, 20 August 2013, paras. 25-26.
% Memorial, para, 6%1.
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912, The Claimants submit that modemn intéemational tribunals consistently award ¢compound
interest. While the ICSID Convention is silent on the issue, '™ compound interest has been
awarded regularly, 2%

913.  For the most part, the cases cited by the Claimants compound on an annual basis'?" and
generally do so based on the claimant’s lost opportunity cost.'**

914, The Claimants cite Compaiia del Desarrollo v. Costa Rica for the proposition that:

Raother, the determinafion of interest is a product of the exercise of
Judlgment, taking into accownt all of the circumstances of the case at hand
and expeciaily comsiderations of fairness which must form part of the law
te be applied by this Tribumal, '™

915. The tribunal in Mefalclad v. Mexico held that interest “should run consequently from the
date when the State’s international responsibility became engaged.”'*'®

123 Exhibit CA-077, Weng Hotels Limited v. Arab Republic of Egyps, ICSID Case No, ARBYR/A, Award, 8 December
2000, " Wena Hotels v. Epypr”), para. 128 ("Moreover, the [PPA, the lease agreements, and the ICSITY Convention
and Rules are all silent on the subject of interest. ),

1% Exhibit CA-091, Middle East Cenrent Shipping and Handling Co, 54, v. Arah Republic of Egyp, 1CS1D Case
No, ARBDYS, Award, 12 Aprl 2002 (“ Middle Faxt Cement v, Egypr™): Exhibit CA-069, Tecmed v. Mexico; Exhibit
CA-OTT, Wena Horels v. Egyer; Exhibit CA-016, Compafila del Desarrallo de Santa Elerna, S A, v, Republic of Costa
Rica, 1C5IT) Case No, ARBSG, Award, 17 February 2000 (“Compaiia del Desarrolle v. Costa Rica™), Exhibit
CA-039, Meralclad Corporation v. United Mexican States, ICSID Case No. ARB{AFYOT/], Award, 30 August 200
(“Metalclad v, Mexico™); Exhibit CA-042, MTD v. Chile.

'™ See, e g, Exhibit CA-091, Middle East Cement v. Egypt, para. 175 (“[TThis Tribunal concludes that in this case
sgnnually compounded imterest and, in view of the rates in financial markets during the relevant period, a rate of 8%
p.a. is appropriaie”™), Exhibil CA-069, Tecmed v, Mixico, para. 197 [ Therefore, the amount of LSS 5,535.017.12
will acerue interest at an anmual rate of 6%, compounded annually'™); Exhibit CA-039, Meralclad v. Mexico, para, 123
(50 a8 w restore the Claimant 1o a reasonable approximation of the position in which i1 would have been in il the
wrongful act had not taken place, interest has been caleulated at 6% p.a., compounded anmually,™). However, see also
Exhibit CA-077, Fena Haorels v, Egvpr, para, 128 (“The Panel s of the view that in this case imterest should be
awarded and that it would be appropriate to adopt a rate of %%, 1o be compounded quarerly,™ ).

128 Exhibit CA-028, J. Gotanda, “Compound Interest in Intemnational Disputes,” in Oxford University Comparative
Law Forum (2004), Sec. VI1.C.

15 Exhibil CA-016, Compadia del Desarrolio v. Costa Rica, para. 103
1% Exhibit CA-039, Metalelod v. Mexico, para. 128, quoting Asian Agricultiral Products v. Sri Lanka, para, 114).
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Prﬂt'::s:mr- bases his calculations on the application of the “virtually risk-free one-
month U.S. Treasury rate.”"*'" His calculations show the U.S. T-bill rate as being between

0.00% and 0.04%. 12

The Respondent pleads that the “Claimants are not entitled o the compound pre-award
interest that they are requesting.”'*'? The denial is not elaborated on. The Claimants seize
upon this relative lack of response in their Reply:

He: it does mol dispide Claimanis’ right 1o claim, or Professor
calewlation of, compound interest, 1id

The Respondent’s expert, Mr.- notes Pmﬁ:smr- views on the calculation
of interest but he does not take issue with the calculations themselves.

"1 Memorial, para, 692; Exhibit CWE-014, JJJ First Expent Repon, paras. 42-43:

917 Exhibit CWE-014a, Appendices to [JJij First Expent Report, Appendix E, Workpaper Tax Assessments-9,

The imleresi rate in Figwee 3, and also in my damage calcalatfons for the HERC
and Hang Offer Cares, adiusis for the time value of money only. I does nol
ireluede the exira rate of refurn thart Lowe Star might have earned by invesiing safe
proceeds or dividends in a risky asset, say the U5 or Korean stock markel, i
dpes mof fecliede the lozres thait Lone Stor mipht hove suffered during the finaneial
crixig, say by investing in the banking seclor af the siart of the crisis.

My damage calcwlations are entirely tn ULS. dollars. T ure the one-month UL
Treasury rafe fo acconnt for the time valie of monoy,

1281 Counter-Memeorial, para. 1070:

In thix section, Korea demonsirates that (1) Claimants bear the burden of prool
Jor any damages; (i) Claimants have failed to prave that they are owed damages
willh regard fo either their fax ofaims or thelr KEB sale daims: (i) Claieranis
faited fo mitigate their damages, (v} Cloimants improperly seek fo add o “grozs-
up" ta their claims for potential futwre tacation in the event of an award; and (v)
Clatmants are waol eniiiled o ihe compoind pre-award inferest that they are

FEGURCEITRE.

134 Reply, para. 1588

Respondent does nol dispute Claimants” right to claim, or Professor
calculations of, compound interest, However, Respondent and its expert refer
repeatediy—and incorrectiy—only to “pre-award"” interest. In avder to be made
whole, Claimanis must receive inferest wp 1o the date of paysent of the award
Were thve Tribaomal fo award fnderesi ondy up fo the dare of the award, o would
give Respondent an incenlive o delay payment o Claimants, Accordingly, the
Tribunal s award should order thot interest will confinue fo run uwp o the dafe of
peymend of the award, [emphasis ariginal|
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The Tribunal's Ruling on the Pre- and Post-Award Interests

919, The Claimant LSF-KEB has been deprived of the use of the Award money to date and the
deprivation will continue until the date of payment. Correspondingly, the Respondent has
had the benefit of the use of that money despite its role in the creation of the loss,

920. While the Respondent has made a general objection to the payment of interest, it has not
made specific submissions on the rate, or the source of the rate (L. 5. Treasury bills) or the
annual period of compounding.

921. The Tribunal majority considers both the rate and the compounding period sought by the
Claimants to be appropriate and in the absence of any objection by the Respondent accepis
the U.S. Treasury bill benchmark as appropriate.

922, Accordingly, aceording to the Tribunal majority, the Claimant LSF-KEB is entitled to
interest on USD 216.5 million from 3 December 2011 (the date LSF-KERB suffered the loss
lowing from imposition of the share price reduction) until the date of payment
compounded annually at the average one-month U5, Treasury rate.

XVIIL. CLAIMS FOR COSTS

923. Anicle 61(2) of the ICSID Convention provides:

In the case of arbitration proceedings the Tribwmal shall, excepr as the
parties otherwise agree, assess the expenses incurred by the parfies in
conmection with the praceedings, and shall decide how and by whom thoze
expenses, the fees and expenses of the members af the Tribunal and the
charges for the wse of the facilivies of the Centre shall be pard. Swch
decision shall form part of the award.

924. This provision gives the Tribunal discretion to allocate all costs of the arbitration, including

attorney’s fees and other costs, between the Parties as it deems appropriate.

925. The Parties have made costs submissions but in view of the divided success, the Tribunal
has decided that cach side should bear its own costs.
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The costs of the arbitration, including the fees and expenses of the Tribunal and the
President of the Tribunal's Assistant, ICSID’s administrative fees and direct expenses,

amount to (in USD):

Arbitrators’ Fees and Expenses
The Honourable lan Binnie, C.C, Q.C.  315,549.75

The Honorable Charles N. Brower 679,406.24

Prof, Brigitte Stern 651,989.78

Mr. V.¥. Veeder, QC 488,288.31
Assistant’s Fees and Expenses

Mr. David Campbell 132,386.96
ICSID's Administrative Fees 370,000.00
Direct Expenses (estimated) 612.827.14
Total 3,250,448.18

The above costs have been paid out of the advances made by the Parties in equal parts. As
a result, each Party’s share of the costs of arbitration amounts to USD 1.625,224.09,

MAJORITY CLARIFICATION OF DIFFERENCES BETWEEN THE MAJORITY
AND DISSENTING OPINIONS

In the following section the Tribunal majority wishes to address its differences with
Professor Stern’s Dissent. In doing so the majority in no way minimizes Lone Star's
contribution to the loss for which, in the majority view, Lone Star bears equal
responsibility. However, the focus of the Dissent is on exculpating the FSC and thus,
inevitably, the focus of these comments is disproportionately on the FSC rather than on the
misconduct of Lone Star.

As indicated at paragraphs 5 and 6 of the Dissent, there is no disagreement on the
substantive rules for the establishment of State responsibility, '

As indicated in paragraphs 10 to 13 of the Dissent, the rules governing the burden and
standard of proof are also agreed. '*'®

T3 See above, Sections IX-XIV, which cover: Principles of Liability; Application of Principles of Liability to the
Facts; Determination of Libality Relating to Alleged Breaches of the 2011 BIT by FSC Misconduct; Violation of the
Treaty Obligations to Afford Fair and Equitable Treatment; and Causation and Appontionment of Liability,

1118 Ser above, Sections DCB{1)-(2).
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931. There is agreement with the observation in paragraph 17 of the Dissent that there are
important differences in the litigation positions taken before this Tribunal and the ICC
tribunal. However, whereas the Dissent emphasizes the change in position of Lone Star,
the majority attaches equal importance to the change in position of Hana.'*'" The Dissent
quotes extensively from the ICC Award,

(a) As to Lone Star, relief was claimed in the ICC Arbitration against Hana rather than
the FSC because of Hana's assertions in the present proceeding that the price
reduction was Hana's idea. Based on this position the [CC proceedings were
commenced by Lone Star to recover compensation from Hana, The ICC tribunal
found, contrary to the interpretation of the Dissent, that “Hana's representatives
correctly represented to Lone Star's representatives that a price redoetion was
necessary to secure the FSC's approval of Hana's Application because this was
the FSC's actual position at the relevant time™'**® [emphasis added]. In other
words, Lone Star based its ICC claim on Hana’s evidence but Hana's evidence, as
interpreted by the ICC, incriminated the FSC, not Hana.

(b)  As to Hana, in the view of this Tribunal majority it is not surprising that Hana is
willing to take responsibility for the price reduction and downplay the role of the
FSC (Hana's past, current and future financial regulator) in a case where Hana itself

faces no claim.

(<) It would also be fair to take into account the conclusion of the ICC Tribunal that
Hana's communications o Lone Star about the position of the FSC were likely
based not on inferences or veiled suggestions but on Hana's “explicit discussions
with the FSC about the price.”'**

1 Sew above, Section XTV.D{3}a) discussing Hana's TOC evidence about its understanding what the FSC had
covnmunicated 1o Hana as of 15 March 2011.
1% Exhibit C-949, ICC Award, para. 252:

fn conclusion, the Tribunal has found that the third narralive as desoribed above ocoovds

wilh the traenh: Flana 's répresentalives correchly represenied o Lone Star s represenfalives

that a price reduclion was aecessary o secire the FSC's approval of Hana s Application

hecduse thir war the FSC s potual position af the relevanl (ime.

Y Exhibit C-949, 1CC Award, para. 189.
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932, If, as the Dissent argues in paragraph 19, “good faith precludes clearly inconsistent
statements,” ' then both Lone Star and Hana have offended, but for entirely explicable
reasons, which in both cases involve litigation strategy not moral turpitude. '

933,  As noted in paragraph 24 of the Dissent. there is agreement that the acts of the FSC are
atiributable to Korea.

934.  There is some force to the Dissent’s observation that the Tribunal majority focuses to a
significant extent on “indirect evidence™ (mainly documents) whereas the Dissent relies on
the “direct” statements of the officials. However, as also pointed out at paragraph 14 of the
Dissent, the Tribunal *“will necessarily have to take a view on the credibility of the different
witnesses” and for reasons set out in the Award, the majority does not aceept as credible
the denials of the FSC officials of misconduct. As explained in the majority Award, much
of the evidence inculpating the FSC is indirect because the FSC strategy was to remain
invisible 1o everyone but Hana.'®™ The FSS Chair stated to the National Assembly in
October 2011 that the share price in a contract between two private parties was not within
its oversight.'** In any event, as stated in the FSC’s Disposition Order, the FSC's mandate

" Chevron Corporation and Tevaco Petroleum Company v, Republic of Ecuador, PCA Case Mo, 2000-23, Second
Partial Award on Track 11, 30 Auguse 20018, para. 7106 (availabbe at: npssweaw, ialaw comigites’de o iles case-
documentsitalaw P934 pdf).
"1 See. e.g., paragraphs 863-864 above, providing transcript evidence of Mr. [ a0d Mr i from the 1cC
Arbitration,
331 S above, Sections VITL.C(T ke w); Exhibit C-479, Honolulu Meeting Transcript; Exhibit C-228, Transeripl
of November 2011 Meeting [Mr.% and Chairman [ describe indirect communications with the
F5C in the surrepditious recordings
1 Soe above, paragraph 615, citing Exhibit C-6%6, Minutes of the National Assembly Hearing of the Mational Policy
Commites, T October 2011, pp, 23-25:

O Chairman af Financiol Services Commilssion Seok Dong Kim:

Awnd with regard io the sale contract of KER shares signed between Hana Financial Growp
ard Lone Star, the contract itself is hasically something the concerned parties of the
conlrae! must make o decision, bt i the care of Hang Financial Group as well, as pointed
ol by you, whether there (s any problem of the breach of dury and fn the soundness and
stability of the bank must be losked into to a full extent,

O Commitiee Member Seung Duk Ko:



- 350 -

in the Hana approval application was to focus on the eligibility of Hana,'™* not on the
eligibility or ineligibility of LSF-KEB.

935. Al paragraph 44, the Dissent sets out an extract of the ICC Award that discusses the
evidence of Hana Chairman ] which the Dissent says at paragraph 45 makes it “crystal
clear that the testimonies [of the Hana Chair] in both [ICSID and ICC] proceedings convey
exactly the same ideas.” However, the ICC tribunal drew a different “erystal clear™
interpretation. In its view, and in the view of the majority in the present case, “Hana's
representatives correctly represented to Lone Star's representatives that a price reduction
was necessary to secure FSC's approval .. "1

936. Itis agreed, as stated in the Dissent at paragraph 33, that “representatives of the FSC have
stated again and again that ... the price should be determined autonomously by the two
parties to the agreement.” The Dissent simply takes these statements at face value whereas
in the majority view, these representations demonstrate that the FSC well understood the
limits of its legitimate role, and precisely because the interventions were understood by the
FSC to be wrongful, the wrongful conduct had to be concealed, if possible, from Lone Star,
The problem for the FSC's “no fingerprints™ strategy was that its position had to be

About these kindt af abnormal contract terms, I owoudd like to oxk that the Fingnelal
Supervisory Service to find oul how swch an abnormal contract cowld be agreed and submit
i response fo my guesiion inoweiting Me, Chateotan, would yor oo thar?

& Chalrrman of Finenclal Supervisory Service Hywk e Kwon: Buwf this & a confract
relation between the parties...

) Comemitiee Member Seung Duk Ko: Ask them. How such o ridiculons coniract coula be
muade possible in Korea,

0 Chairmian of Financial Supervivory Service Hyuk Se Kwon: Ok, T will iry 1o grasp the
ClFCimalanc e,

1234 Bee above, Section VIILC{Tu); Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal

Within Six Months,” FRC Press Release, |8 November 2001, p, 3:
The objective of the regulatory regime with respect & the review of major shareholder
cligihility and the isswance of share dispasition order is fo exclvde meligible parties froum
becoming major shareholders. Thus, i an ineligible person iz stopped from being a mafor
sharehulder of a bank, nowithstanding the lack of specific method for compiionce, the
obifective can be mel.

1225 Exhibit C-949, 1CC Award, para, 252,
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conveyed directly or indirectly to Lone Star to persuade it to agree {under protest) to the
lower price.'*® In any event, the internal FSC documents include much incriminating

evidence:

(a) The Diissent relies on the FSC's 19 April 2011 memo. The memo has a list of
options for the FSC's next steps.  Significantly, for the majority, the list does not
include the possibility of approval of the sale to Hana at the current price, even
though the FSC had been told that the deal was to close on 24 May 2011."7 The
Respondent did not lead evidence as to why the FSC did not list approval of the

Hana transaction at its then price as an option even for discussion.

(b) It appears that the FSC communicated to Hana the three oplions under
consideration as early as 29 March 2011."""* During cross-examination,

Mr. [ tcstificd that, ... I didn't hear it directly. I heard it through

our legal counsel, law firm,"'**

(c) An internal FSC document dated 6 November 2011 details Hana's options to avoid
liahility and the FSC “will no longer [have a] pretextfjustification for delaying the
approval ...." Mr. Sohn, an FSC Team Leader, testified that he had never seen this
6 Movember 2011 document before the arbitration. No reason was given as to why
the FSC was considering Hana's possible strategies for avoiding liability or why
Hana’s potential breach of contract was being studied by the FSC"™ if indeed it

was operating at arm's length from Hana.

13 Sep e, Section XIHCHEND.

127 Bee above, paragraphs 592-593, citing Exhibit C-872, F5C Examination of Lone Star Sale of KEB, pp. 7-9.

U Soe above, Section VINLC(Te), citing [ Sccond Witness Statement, para. 7; see alvo, Exhibit C-479,
Honolulu Meeting Transcript, pp. 5-7.

N DY, 18271722,

110 Beg above, Section VIILC{Tin), citing Exhibit C-TB6 / R-515, FSC, Main issues on Lone Star. The Parties dispute

the translation of this passage. While the Claimanis submit that the correct tranglation is “pretext,” the Respondent
submits that the correct translation is “justify;” see alvo TDT, 1864:9-13,
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(dy  On 18 November 2011, the FSC reviewed Hana's report of 14 November 20112
and decided that Hana needed to file a new application.'* The press, quoting an
FSC official, reported that in this ruling, “FSC opened a “safe exit out’ for Lone
Star while sending a message to Hana Financial Group to ‘lower the purchase

price,’" 4

There is agreement with the Dissent's statement at paragraph 64 that the FSC had an
importanl “prudential mission,” but the problem (as discussed at paragraphs 521 to 523,
740 to 741 and Section XII of the Award) is that the FSC did nothing in relation to its
“prudential™ role at the time of LSF-KEB’s conviction, nor when LSF-KEB abandoned its
right to appeal, nor even after approving the Hana transaction, except to cnable Lone Star
to exit Korea once the price reduction had been agreed. [f enabling Lone Star to exit Korea
was a “prudential” measure it could have been accomplished three years earlier by timely
approval of the HSBC transaction.

There is agreement with the observation at paragraph 65 of the Dissent that “[a] certain
deference is due to acts of regulators.” This is true when regulators act within their proper
jurisdiction, but not where, as here (in the majority view) the regulator acts contrary to both
domestic Korean law and in violation of the standard of fair and equitable treatment
guaranieed in the BIT.

There is agreement with the Dissent at paragraph 69 that the FSC could have “refused the
authorization and made an order that LSF-KEB must sell the shares it was not allowed by
law to keep on the open market and appear as a hero in the fight against **Cheat and Run.™
However, this overlooks the FSC's womry that such high handed behaviour to refuse
approval of an obviously qualified transaction would hit Korea's global financial reputation

B Exhibit R-11%, F5C, (Summary) Processing of Hana Financial Group, Inc.’s Application for Approval of
acquisition of KEB as Subsidiary, p. 6.

72 Exhibit C-810, Minuies of 18 November 2011 12* Non-Regular Meeting of FSC; Exhibit C-927, Transcript of
18 November 2001 12" Extraordinary Meeting of F5C, p. 13.

' Exhibit C-277, “FSC opened a “safe exit out’ for Lone Star while sending a message to Hana Financial Grop 1o
"lower the purchase price,” Mankook Nho, 18 November 2011; Exhibit C-2T8 ! R-511, "F5C, Pressure on Hana
Financial and Lone Star to Reduce Price,” Yonbap Infomar, 21 November 201); Exhihlt C-811, *Lone Star jo lower
KEB Price,” The Korea Times, 21 Movember 20011 (*The FSC's ruling is widely interpreted as a call for both Hana
and Lome Star to lower the aggregate sale price of about 4,41 trillion won.™),



940,

941.

-353-

“and Korea’s creditworthiness abroad” and the FSC’s wish to minimize “growing
international sentiment that Korea is very hostile to foreign capital."'®' As the Dissent
acknowledges at paragraph 119, “the sale to Hana was in Korea’s global economic
interest.”

It is agreed that the FSC did not impose “punitive” sale conditions in the Disposition Order,
Al paragraphs 69 to 74, the Dissent contends that the FSC “resisted all the pressures™ to
impose a punitive sale. The Dissent assumes that the FSC had jurisdiction to order a
punitive sale, ie., a sale on the open market which would have denied Lone Star its entire
control premium. The disagreement is with the assumption. In fact, the FSC Press Release
announcing the Disposition Order of 18 November 2011 admitted that a “so called
‘punitive disposition’ is not appropriate since there is no clear statutory basis for such a
disposition under the Bank Act™'** [emphasis added]. The Dissent claims for the FSC a
punitive authority which the FSC did not claim for itself.

With respect to paragraphs 78 and 79 of the Dissent, it is agreed that prior to the March
2011 meeting of the FCS it was widely assumed that Hana would be approved as purchaser
of LSF-KER’s controlling interest. It is agreed that FSC approval did not proceed because
the Supreme Court’s decision signalled that LSF-KEB would now face conviction of a
serious financial crime. Conviction followed in October 2011. The Dissent suggests at
paragraph 79 that in the Hana application the FSC was now going to have to “deal with an
inviestor which was going to be convicted of a serious financial crime.™ The majornty

"M Exhibit C-764, FSC and F55, Examination of Lone Star Sale of KER, 15 Apeil 2001, p, &

o It is mecessavy fo prevent adverse effects of defay in the approval on fhe financial
irdustries and Korea s creditworthlness abroad. [emphasis original]
* Korea's creditworthiness abroad may be adversely affected by conlinuing
RRCer T it q_.l" thir I_ﬁ.l'lﬂ.l'l cierl imclrariries dig o o I::l.r::l.f.rd:.'ud delay in the KER sale,
growing international sentiment it Korea iy very hostile fo foreign capital, efc.
[emphasis added]

1% Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months,” F5C Press
Release, 18 Novemnber 2011, pp. 4-5:

Altheargh the financial regilators sray miue disposition order fo Lone Star in case It does
not valpriarily sell the Sake, even in such case so-calfed “punitive disposition” is not
gdppropriale simce there & no olear statitory basis for such pe af disposiiion wmder the
Bank Acr (Nee Exhibir 3).

S glvo Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months" F8C
Press Release, 18 Movember 2001, pp. 14-15.
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disagrecs that the FSC had to deal with LSF-KEB’s conviction in the Hana application.
The FSC itself acknowledged that LSF-KEB’s anticipated ineligibility was not relevant o
the approval of Hana. The FSC Press Release announcing the Disposal Order stated that
“the objective of the regulatory regime with respect to approval of major shareholder’s
eligibility” was “to exclude ineligible shareholders from becoming major shareholders™
[emphasis added]."™* LSF-KEB had no intention of “becoming” a sharcholder and there
is no evidence whatsoever that Hana ever lacked the requisites of eligibality.

It is agreed with respect to paragraphs 82 to 83 of the Dissent that the FSC questioned the
May 2011 interim share purchase transaction on the basis that “paying a share price that
was at least 50% higher than the market price could be a breach of its fiduciary duty 1o
sharcholders” but there is disagreement with the Dissent that “[tlhe same type of
consideration could justify an alleged pressure of the FEC™ for the eventual price reduction
on Lone Star's KEB shares. The two situations differ because had the interim purchase
proceeded Hana would have paid a hefty premium for a 10% block of shares that did not
carry control, whereas in the eventual sale the control premium was purchased by KEB.

There is agreement with the Dissent at paragraph £4 that a regulator may in appropriate
circumstances “take some account of public or political opinion, unless in doing so it
commits a violation of intermational law.” However in the majority view, taking “some
account of public or political opinion” is not an apt deseription of the FSC's departure from
its statutory mandate, which was to approve (or not) Hana’s eligibility, then interfering in
a contract between private parties, which the FSC acknowledged to the National Assembly
was not part of its job. Nor did its mandate permit it to inflict a financial loss on a foreign

investor to “appease” its own domestic critics.

129 Exhibit C-274, “Financial Services Commission Orders Lone Star Share Disposal Within Six Months,” FSC Press
Release, |8 Movember 2011, p. 3:

Thr ni:!j.rﬂﬁ.'.p' q,l" the rmﬁ;.l'u}- Fegine with respect o Hee revdiow r.lr_.l".rrlu:gi{.l.r phareholder
eligihitity and the issiiance of share dispasition order is fo excinde ineligible parties from
becoming major shareholders, Thas, If an ineligible person is stopped from being a major
sharekalder of a bank, notwithstanding the lack of specific method for complionce, the
ohirctive can be mel,
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There is agreement with the Dissent at paragraph 87 that the drop in the market price of
KEB stock between 2010 and 2011 significantly increased the contro]l premium as a
percentage of the market price, but disagreement that this provided the FSC with “rational
economic reasons” to justify any FSC pressure for a price reduction. In the majority’s
view, the economics of the transaction were irrelevant o the FSC's approval function. [t
was not part of the FSC's role to require the parties to rewrite the payment terms on which
the parties had both agreed and which Hana said it was ready, willing and able to honour
at the original price.

There is agreement that there were two relevant “interventions™ by LSF-KEB, firstly the
eriminal stock manipulation for which it was convicted on 6 October 2011 and second,
after “the alleged pressure™ when LSF-KEB signed the 3 December 2011 share price
agreement at the reduced share price. There is agreement with the Dissent at paragraph
107 that “but for” the conviction on 6 October 2011 the Hana transaction would probably
have been approved.

(a) However, there is disagreement with the expectation that the FSC would conduct
itself properly prior to 16 March 2011 in any way exonecrates, or is even relevant
to, the misconduct of the FSC later that year. The observation in paragraph 112 of
the Dissent that “[tlhe analysis could stop here™ would, if accepted, simply ignore
the fact that the FSC's postponement deferred its responsibility 1o later in the year,
and it is the FSC's later misconduct that constitutes the case the FSC is called on to

meet.

(h) With respect to Lone Star's “sccond intervention™ in signing the 3 December 2011
agreement al the reduced price, and with due respect to our colleague’s dissertation
on « acle de la victime infervenant a cité de lacle de 1'Efal » the determination of
whether or not « la victime » acts freely and independently so as to break the chain
of causation is a question of fact, not doctrine. In the majority’s view Lone Star’s
acceptance of the price reduction under protest cannot be taken as a free and
independent act by « la victime » which broke the causal chain and exculpated the
FSC because the choice before LSF-KEB was not whether to fight or give up but
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whether to collect as much as it could from Hana before launching its claim against
the Respondent in international arbitration. Acceptance of the KEW 11,900 per
share purchase price mitigated LSF-KEB’s loss and reduced the present claim
against Korea. The reduction of USD 433 million in the purchase price agreed to
by the parties in July 2011 {which Hana insisted it would willingly have paid) was
not considered by « Ja wictime » Lone Star as a “win-win commercial deal.”
Otherwise, Lone Star would not have commenced and pursued this arbitration over

the past nine years.

DISPOSITION

In closing, the Tribunal acknowledges with appreciation the quality of the extensive written
and oral submissions of both Parties in respect to the many factual and legal questions that
were raised in the course of these lengthy and complex arbitral proceedings.

For the reasons set forth above, the Tribunal therefore declares and orders as follows:

(a) the Tribunal lacks jurisdiction under the 1976 BIT for all alleged acts or omissions
of the Respondent;

ib) the Claimants® HSBC case and all its related damages claims are dismissed for lack
of jurisdiction ratione femporis of the Tribunal;

ic) under the 2011 BIT, the Tribunal has jurisdiction over the alleged acts or omissions
of the Respondent that occurred on or after 27 March 2011,

(d) the Tribunal has jurisdiction in respect of the allegations regarding the sale of KEB
shares to Hana and related issues including the 2011 KEB dividends; and

ie) the allegations of misconduct by the Respondent unrelated to the Hana transaction

are dismissed; and
(N the Claimants” tax claims are dismissed.

For the reasons set forth above, the Tribunal majority hereby holds, declares, and orders
that:
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the Respondent breached the 2011 BIT in regards to LSF-KEB's sale of KEB shares
to Hana in respect of the imposition of a price reduction of USD 433 million in
violation of its treaty obligation to provide the Claimants with Fair and Equitable

Treatment:

it is unnecessary for the Tribunal to dispose of the other breaches of the 2011 BIT
alleged by the Claimants in relation to the sale of KEB to Hana because the
violation of Fair and Equitable Treatment is a sufficient ground for a finding of
liability and, on the evidence, a finding of liability on those other grounds would

not affect the quantum of compensation;

LSF-KERB contributed to its loss equally with the Respondent in respect of the price
reduction of USD 433 million in the sale of shares carrying majority control of
KEB,;

the loss is therefore apportioned equally between LSF-KEB and the Respondent;
the Respondent shall pay Claimant LSF-KEB Holdings SCA.:
(1) the sum of USD 216.5 million;

(i)  plus interest, compounded annually at the average one-month U.S. Treasury
rate, from 3 December 2011 to the date of payment;

as o the representation costs and expenses, in light of the divided success each side

to bear its own costs; and

the costs of arbitration will be divided equally.

POSTSCRIPT FROM THE TRIBUNAL

The Tribunal would like to pay tribute to the late Johnny Veeder, former President in this

case, and to the considerable work he performed during almost seven years, from the

constitution of the Tribunal in May 2013 to his untimely passing in March 2020,
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The Honourable Chardes N. Brower Professar Hrigilte Siem
Arhitrator Arbitraior
{Concurring Opinion attached) { Subjéet W the attached
Dissenting Opinion)
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The Hohourable Ian Binnie CC, QC
President of the Tribunal
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