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CHAMBRE DE COMMERCE INTERNATIONALE 

SENTENCE FINALE 

Affaire CCI n° 16 257/EC/ND/MCP 

ENTRE: 

ET: 

COMMISSIONS IMPORT EXPORT S.A., ayant pour denomination commerciale 
« Commisimpex » et son siege social 86, avenue Foch, Quartier Cathedrale, BP 1244 
BRAZZAVILLE, REPUBLIQUE DU CONGO ; 

Representee par M. Michael Polkinghome, M. Charles Nairac, M. Christophe Seraglini 
et Mme Elizabeth Lefebvre-Gross, WHITE & CASE, 19 place Vendome, 75001 Paris, 
FRANCE 

Demanderesse, 

Ci-apres « Commisimpex » ou « la 
Demanderesse » 

LA REPUBLIQUE DU CONGO, President de la Republique, Palais Presidentiel, 
Quartier Plateau, BRAZZAVILLE, REPUBLIQUE DU CONGO ; 

Representee par M. Jean-Pierre Vignaud, M. Jean-Yves Garaud et M. Charles de Taffin, 
CLEARY, GOTTLIEB, STEEN & HAMILTON LLP, 12 rue de Tilsitt, 75008 Paris, 
FRANCE 

Defenderesse, 

Ci-apres « le Congo » ou « la Republique du 
Congo » ou « la Defenderesse » 
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I. FAITS 

1. De 1984 a 1986, Commisimpex et la Republique du Congo ant conclu divers marches de 
travaux publics et de foumitures de materiels et avenants a ces contrats1

, finances au moyen 
de credits consentis par Commisimpex au profit de 1 'Etat, materialises par des billets a ordre 
emis par la Caisse Congolaise d' Amortissement ( ci -apres la « CCA ») et devant etre a valises 
par l'Etat. Ces travaux ont tous fait l'objet d'attestations de bonne fin des travaux. 

2. Le 22 decembre 1986, la Republique du Congo, representee par le Ministere des Finances 
et du Budget et la Caisse Congolaise d' Amortissement, a emis au profit de Commisimpex une 
garantie de paiement de certains des marches et avenants conclus avec celle-ci, sous reserve 
de leur parfaite execution (ci-apres la « Garantie de 1986 »). 

3. La societe Commisimpex et la Republique du Congo ont conclu le 14 octobre 1992 le 
Protocole n°566 (ci-apres « le Protocole de 1992 »,Piece C-5). Le Protocole de 1992 visait a 
etablir les modalites de reglement des « dettes restant dues » pour rembourser les credits 
foumisseurs consentis par Commisimpex pour les « marches et avenants joints en annexe au 
present protocole »2

. Les « dettes restant dues » etaient libellees en Francs fran9ais, Livres 
sterling, dollars US et FCF A et representaient environ 22 milliards de FCF A. 

4. Par requete d'arbitrage ala Cour intemationale d'arbitrage de la CCI (ci-apres « la Cour 
Intemationale d'Arbitrage ») en date du 13 mars 1998 (Piece R-2), dans l'affaire n°9899, 
Commisimpex a sollicite la condamnation de la Republique du Congo et de la CCA au 
paiement de montants non honores en execution du Protocole de 1992. Aux termes d'une 
sentence finale rendue le 3 decembre 2000 (Piece C14), ce tribunal arbitral condarnnait 
solidairement la Republique du Congo et la CCA au paiement de 107 millions de dollars US, 
limitant la condarnnation au montant correspondant aux anciens billets a ordre restitues par 
Commisimpex. 

La sentence a ete revetue de !'exequatur par le Tribunal de grande instance de Paris le 12 
decembre 2000. Le Congo et la CCA ont forme un recours en annulation devant la Cour 
d'appel de Paris le 2 janvier 2001 qui a ete rejete le 23 mai 2002. 

5. Le 23 aout 2003, la societe Commisimpex, d'une part, et Monsieur Gabriel Longo be, 
Ministre delegue, Secretaire General de la Presidence de la Republique, et Monsieur Jean­
Dominique Okemba, Secretaire d'Etat, Secretaire General du Conseil de Securite, d'autre 
part, ont signe le Protocole d'accord n°706 (ci-apres « le Protocole de 2003 »)(Piece C27). Le 
Protocole de 2003 fixait les modalites de remboursement de la dette de la Republique du 
Congo, considerablement augmentee par rapport au Protocole de 1992 et evaluee a 48 
milliards de FCF A au 30 septembre 1992. Le Protocole de 2003 decrivait « la dette de l 'Etat 

2 

Le marche 353/83 a ete conclu entre Ie Congo et la societe APV Hall International Limited Ie 10 
novembre 1983 (Piece C-40). Commisimpex et l'Etat ont ensuite conclu Ies avenants n°1 , 3, 4 et 5 au 
marche 353/83 (Pieces R-23, R-24, R-21 et R-22); ainsi que Ie marche 185/84 du 25 juin 1984 (Piece R-
6); le marche 83/85 du 24 juin 1985 et son avenant n°1 (Pieces R-25 et R-26); le marche 009/86/G du 12 
fevrier 1986 (Piece R-19); Ie marche 015/86 du 26 mars 1986 et son avenant n°1 (Pieces R-4 et R-20) et 
le marche 53/86 du 1 er juillet 1986 (Piece R-5). 
L'annexe au Protocole de 1992 n'a cependant pas ete communiquee dans Ia presente procedure. 
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du Congo » comme etant composee d'une «premiere partie » de 22 milliards de FCF A, 
«objet du Protocole [de 1992} », et d'une « deuxieme partie» de 26 milliards de FCFA. Le 
Protocole de 2003 prevoyait que l'Etat s'engageait «a conclure avec la societe Commisimpex 
un Protocole d 'Accord Definitif en remplacement du present Protocole, pour clare les 
negociations en cours »(article 6). 

6. Le present litige porte sur les effets du Protocole de 2003 dont Commisimpex demande 
I' execution en arguant qu'il vaut reconnaissance de la dette totale de la Republique du Congo 
a son egard tandis que celle-ci soutient qu'il est nul et de nul effet. Pour le Congo, la question 
de sa dette vis-a-vis de Commisimpex a ete reglee definitivement par le Protocole de 1992 et 
le tribunal arbitral constitue dans la procedure CCI no. 9899 dont la sentence a autorite de 
chose jugee. 

II. PROCEDURE 

7. Le 21 avril2009, le Secretariat de la Cour internationale d'arbitrage de la CCI (ci-apres « le 
Secretariat de la CCI») a accuse reception de la requete d'arbitrage soumise par 
Commisimpex le 17 avril 2009. La Demanderesse a indique souhaiter que le litige so it soumis 
a un college de trois arbitres et a nomme comme arbitre M. le Professeur Bernard Hanotiau. 

8. Le 22 avril 2009, le Secretariat de la CCI a transmis cette requete d'arbitrage a la 
Republique du Congo. 

9. Les 4 et 5 mai 2009, la Demanderesse a adresse au Secretariat de la CCI une lettre 
accompagnee de deux pages modifiant sa requete d'arbitrage, dont le Secretariat a accuse 
reception le 6 mai 2009. 

10. Le 26 mai 2009, le cabinet Cleary Gottlieb a informe le Secretariat de la CCI qu'il 
representait la Defenderesse dans ce litige et a indique que celle-ci, ayant accepte que le litige 
soit soumis a un college de trois arbitres, nommait Me Carole Malinvaud en qualite d'arbitre. 

11. Le 3 juin 2009, le Secretariat de la CCI a adresse aux parties copie de la declaration 
d'acceptation et d'independance de Me Carole Malinvaud. 

12. Le 4 juin 2009, le Secretariat de la CCI a adresse aux parties copie de la declaration 
d'acceptation et d'independance de M. Le Professeur Bernard Hanotiau. 

13. Le 8 juin 2009, la Defenderesse a indique au Secretariat de la CCI qu'elle entendait 
contester 1 'existence, la portee et la validite de la clause compromissoire invoquee par la 
Demanderesse dans sa requete. Elle a ajoute qu'elle consentait ace que le lieu de !'arbitrage 
so it Paris et que 1' arbitrage so it conduit en langue fran9aise. 

14. Le meme jour, la Demanderesse a accepte la proposition de la Defenderesse quanta la 
designation conjointe du President du Tribunal Arbitral par les co-arbitres et a suggere le 
30 juin 2009 comme date limite pour cette designation. 
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15. Le 11 juin 2009, le Secretariat de la CCI a demande aux parties si, dans !'hypothese ou 
!'arbitrage avait lieu, elles s'accorderaient sur un delai expres a accorder aux co-arbitres a 
compter de la date a laquelle ils recevraient notification de leur confirmation pour tenter de 
designer conjointement le President du Tribunal Arbitral. 

16. Le 18 juin 2009, les parties ont indique par lettres respectives au Secretariat de la CCI que 
les co-arbitres disposaient, pour nommer conjointement le President du Tribunal Arbitral, 
d'un delai de trois semaines a compter de la date a laquelle ils avaient rec;u notification de leur 
confirmation. Le Secretariat de la CCI a accuse reception de ces lettres le 19 juin 2009. 

17. Le 25 juin 2009, la Defenderesse a sollicite un delai supplementaire de quinze jours, soit 
jusqu'au 10 juillet 2009, pour soumettre sa reponse ala requete d'arbitrage. 

18. Le 26 juin 2009, la Demanderesse a indique esperer que la Defenderesse soumette sa 
reponse ala requete d' arbitrage dans les meilleurs delais. 

19. Le 29 juin 2009, le Secretariat de la CCI a etendu au 6 juillet 2009 le delai accorde ala 
Defenderesse pour soumettre sa reponse ala requete d'arbitrage. 

20. Le 8 juillet 2009, le Secretariat de la CCI a accuse reception de la reponse a la requete 
d'arbitrage de la Defenderesse datee du 6 juillet 2009. 

21. Le 17 juillet 2009, la Demanderesse a adresse ses commentaires sur les objections a la 
competence du Tribunal soulevees par la Defenderesse. Le Secretariat de la CCI a accuse 
reception de cette lettre le 20 juillet 2009. 

22. Le 30 juillet 2009, le Secretariat de la CCI a informe les parties que la Cour intemationale 
d'arbitrage de la CCI avait decide que !'arbitrage aurait lieu conformement a !'article 6 (2) du 
Reglement et avait confirme le Professeur Bemard Hanotiau et Me Carole Malinvaud en 
qualite de co-arbitres. 

23. Le meme jour, le Secretariat de la CCI a indique aux co-arbitres qu'ils disposaient de 21 
jours pour designer conjointement le President du Tribunal ArbitraL 

24. Le 7 aout 2009, Me Carole Malinvaud a indique au Secretariat de la CCI que le Professeur 
Hanotiau et elle-meme proposaient conjointement Me Yves Derains comme President du 
Tribunal ArbitraL 

25. Le 10 aout 2009, le Professeur Bemard Hanotiau a confirme au Secretariat de la CCI que 
Me Carole Malinvaud et lui-meme proposaient conjointement Me Yves Derains comme 
President du Tribunal Arbitral. 

26. Le 14 aout 2009, le Secretariat de la CCI a adresse aux parties une copie de la declaration 
d'acceptation et d'independance de Me Yves Derains. 

27. Le 28 aout 2009, le Secretaire General de la Cour intemationale d'arbitrage de la CCI a 
confirme Me Yves Derains en qualite de President du Tribunal Arbitral, le Tribunal etant 
done constitue comme suit : 
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Monsieur le Professeur Bernard HANOTIAU 
HANOTIAU & VAN DEN BERG 
IT Tower, 9th Floor 
480 A venue Louise- Box 9 
1050 Bruxelles 
Belgique 
Tel: +32 2 290 39 00 
Fax: +32 2 290 39 39 
E-mail: bemard.hanotiau@hvdb.com 
(Co-arbitre) 

Maitre Carole MALINV AUD 
GIDE LOYRETTE NOUEL 
26, Cours Albert 1 er 

75008 Paris 
France 
Tel : + 33 (0) 1 40 75 36 66 
Fax : + 33 (0) 1 40 75 69 36 
E-mail : malinvaud@gide.com 
(Co-arbitre) 

Maitre Yves DERAINS 
DERAINS & GHARA VI 
25 rue Balzac 
75008 Paris 
France 
Tel: +33 (0) 1 40 55 51 00 
Fax: +33 (0) 1 40 55 51 05 
E-mail: yyesderains@derainsgharavi.corn 
(President du Tribunal Arbitral) 

28. Le meme jour, le dossier de l'affaire a ete transmis aux arbitres. 

6 

29. Le 11 septembre 2009, le Tribunal Arbitral a adresse aux parties des projets d' Acte de 
Mission et d'Ordonnance de Procedure n°1 afin d'obtenir leurs commentaires ainsi que le 
resume de leurs positions. 

30. Le 21 septembre 2009, les parties ont adresse au Tribunal Arbitral leurs commentaires sur 
1' Acte de Mission ainsi que le resume de leurs positions. 

31. Le 24 septembre 2009, le Tribunal Arbitral a adresse aux parties un nouveau projet d' Acte 
de Mission integrant les positions des parties ainsi que leurs commentaires. 

32. Le 30 septembre 2009, la Demanderesse a formule une nouvelle demande de reparation de 
son prejudice moral. 

33. Le 1 er Octobre 2009, une reunion s'est tenue a Paris entre le Tribunal Arbitral et les 
parties. 
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34. Le meme jour, le Tribunal Arbitral a communique a la Cour Intemationale d' Arbitrage 
1' Acte de Mission signe par les parties et le Tribunal. 

35. Le meme jour, le Tribunal Arbitral a egalement adresse aux parties !'Ordonnance de 
Procedure no 1 dont la teneur est la suivante: 

« Attendu que le r' octobre, une reunion s 'est tenue a Paris en presence du Tribunal Arbitral, 
des parties et de leurs conseils; 

Attendu qu 'ala meme date, les parties ant signe l 'Acte de Mission; 

Attendu que Me. Catherine Schroeder a ete designee comme Secretaire du Tribunal Arbitral ; 

Attendu que par lettre du 30 octobre 2009, la partie demanderesse a indique qu 'elle n 'etait pas 
en etat de discuter des a present du calendrier previsionnel ,· 

Le Tribunal Arbitral decide ce qui suit : 

1. Calendrier Previsionnel 

1.1.1 Les Parties tenteront d'etablir conjointement un calendrier previsionnel et indiqueront, 
pour le 16 octobre 2009, au Tribunal Arqitrall 'etat de leur discussion. 

1.1.2 Une conference telephonique entre les Parties et le Tribunal Arbitral aura lieu le 20 
octobre afin de finaliser le calendrier previsionnel. 

2. Echange d'ecritures 

2.1 Les Parties pourront presenter leurs arguments de fait et de droit dans deux echanges 
successifs de memoires, selon le calendrier etabli. 

2.2 Les memoires devront etre Soumis sous format A4 et A5 et en version electronique 
(word et pdf). 

2. 3 Les memo ires des parties doivent comprendre taus les arguments de fait et taus les 
arguments de droit justifiant les conclusions prises, sous la forme de paragraphes 
numerates. Les parties presenteront separement, en les numerotant specialement, 
chacun de leurs arguments. 

2.4 Dans leurs memoires, les parties indiqueront la nature des moyens de preuve qu'elles 
entendent soumettre a l 'appui de leurs arguments de fait (pieces, temoignages, 
expertises, etc.) ou de droit (extraits de doctrine ou de jurisprudence, avec references 
completes). Les memoires seront accompagnes d 'une table des matieres. 

2.5 Les pieces soumises par les parties au Tribunal Arbitral seront numerotees de far;on 
continue (pour la Demanderesse « C- ... »,·pour Ia Defenderesse « R- ... ») et annexees 
aux memo ires auxquels elles se refirent. Elles seront de plus accompagnees d 'une lisle 
indiquant la date et l 'auteur de chacune d'elles,· cette liste sera mise a jour par les 
parties chaque fois qu 'une nouvelle piece sera soumise. Les annexes reproduisant des 
passages de doctrine ou de jurisprudence seront numerotees de far; on continue (pour Ia 
Demanderesse « CL- ... »;pour la Defenderesse « RL- ... »). 
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2. 6 Les pieces soumises au Tribunal Arbitral doivent l'etre dans leur integralite et les 
passages vises devront etre identifies. Les photocopies seront suffisantes, a mains que 
!a partie adverse conteste l'authenticite du document, auquel cas le Tribunal Arbitral 
pourra demander Ia production du document original au d'une copie certifiee conforme 
de l' original. 

2. 7 Une partie pourra demander a la partie adverse de soumettre tout document dont elle 
ne dispose pas si celui-ci en a la possession au, sous le controle de la partie adverse, si 
le document est stifjisamment identifie et pertinent pour Ia resolution du litige. 

Si la partie a qui une telle requete a ete soumise refuse de s 'executer, le Tribunal 
Arbitral pourra ordonner la production du (des) document(s) en question, sur requete 
de la partie concernee. Les parties devront former leurs eventuelles requetes au 
Tribunal Arbitral de maniere conjointe, a Ia date indiquee dans le calendrier 
previsionnel ci-dessus. Cette requete conjointe devra identifier le(s) document(s) avec 
suffisamment de precision et devra indiquer en quai le(s) document(s) est (sont) 
pertinent(s) («Redfern Schedule»). Le Tribunal Arbitral aura toutpouvoir de statuer et 
tiendra en particulier compte des interets legitimes de la partie a qui fa requete de 
production a ete adressee. Si un document etait considere comme conjidentiel par Ia 
partie a qui !a requete est adressee, elle devra en informer le Tribunal Arbitral et la 
partie adverse. Le Tribunal Arbitral prendra alors toutes les mesures necessaires pour 
assurer !a protection de ce document tout en s 'efforr;ant, dans la mesure du possible, a 
en autoriser Ia production. 

Le Tribunal Arbitral appreciera librement et tirera toutes consequences du refus d'une 
partie d'obtemperer a son ordre de production. 

2.8 Le Tribunal Arbitral pourra egalement a tout moment demander a l'une des parties de 
soumettre un document qu 'if considere pertinent pour !a resolution du litige. 

2. 9 Les parties ne seront pas autorisees a presenter des pieces nouvelles apres l'echange 
d'ecritures, sous reserve d'une autorisation expresse du Tribunal Arbitral. 

3. Auditions des temoins et experts 

3.1 Toute personne peut etre entendue, y compris les parties et leurs dirigeants. 

3.2 Les parties soumettront en annexe a leurs ecritures les declarations ecrites des temoins 
indiques dans leurs ecritures, sauf pour les temoins qui sont sous controle de !a partie 
adverse au refusent de temoigner. 

3.3 Seuls seront entendus les temoins dont une partie requiert le contre-examen. Les autres 
seront dispenses de comparaftre, sauf si le Tribunal Arbitral souhaite les entendre. 
Dans !'hypothese oil une partie ne requiertpas le contre-examen d'un temoin, ellen 'est 
pas pour autant reputee avoir accepte le contenu de son attestation. Dans ce cas, le 
Tribunal Arbitral juge de la valeur a accorder a !'attestation dans son entiere 
discretion. 

3.4 Les temoins/experts seront en principe cites par la partie pour laquelle ils ant fourni 
une declaration ecrite ou un rapport. 

3. 5 Lorsqu 'un temoin cite est so us le controle de !a partie adverse, celle-ci engagera taus 
ses efforts pour que ce temoin paraisse. 
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3.6 Si un temoin dument cite ne devait pas comparaftre pour une raison valable, sa 
declaration ecrite pourra neanmoins etre prise en compte par le Tribunal Arbitral, 
selon les circonstances et pour autant qu 'elle ne so it pas contestee. 

3. 7 Les auditions de temoins et experts se derouleront en principe selon Ia procedure 
suivante: 

a. Les temoins et les experts seront d'abord invites par le Tribunal Arbitral a 
conjirmer leur declaration ecrite. Celle-ci tiendra lieu d'examen direct sous 
reserve d'une eventuelle breve presentation. 

b. Sauf ordre contraire du Tribunal Arbitral, les temoins et les experts dont le 
temoignage a ete consigne dans une declaration ecrite seront interroges 
uniquement par le conseil de Ia partie adverse(« contre-examen ))). 

c. Le conseil de !'autre partie aura s'il le souhaite !'occasion de poser des 
questions en relation avec les reponses donnees (<< re-examen ») ; l 'occasion sera 
ensuite egalement o.fferte au conseil de I' autre partie de poser des questions 
comp!ementaires. 

d. Le Tribunal Arbitral peut interroger les temoins et les experts en tout temps et 
autoriser des interrogatoires complementaires. 

3.8 S'ils le jugent necessaire, les experts peuvent commencer par une introduction, qui 
devra toutefois etre breve. 

3. 9 Le Tribunal Arbitral se reserve le droit de fa ire entendre plusieurs temoins au experts 
simultanement a.fin de pouvoir confronter leurs points de vue. 

3.10 Les representants des parties peuvent assister a toutes les audiences ; les temoins et les 
experts ne peuvent y assister qu 'apres leur audition. 

3.11 Les co{lts lies a !'audition d'un temoin ou d'un expert seront supportes par la partie qui 
l 'a cite, sous reserve de Ia decision finale du Tribunal Arbitral sur la repartition de tels 
frais. Si un remain est cite par les deux parties, Ia partie sous le controle de laquelle se 
trouve ce temoin supportera les couts lies a son audition. Si un temoin ne se trouve pas 
sous le controle de l 'une ou l 'autre partie, les couts lies a son audition seront partages 
par moitie entre les parties. 

3.12 Les audiences d'auditionferont !'objet d'un proces-verbal enfranr,:ais, etabli par un(e) 
stenotypiste dont les couts seront avances par parts egales par les parties. )) 

36. Le 16 octobre 2009, la Demanderesse a fait connaitre au Tribunal Arbitral l'etat des 
discussions des parties quant au calendrier previsionnel, indiquant qu'elle souhaiterait que le 
Tribunal Arbitral se prononce, par une sentence partielle, sur la question de sa competence, et 
ce avant tout examen au fond des demandes des parties. Elle adressait un calendrier 
previsionnel etabli par les parties dans 1 'hypothese ou le Tribunal ferait droit a cette demand e. 

37. Le meme jour, la Defenderesse a indique que, pour sa part, la question de la competence 
se melangeait au fond mais qu'elle s'en remettait ala sagesse du Tribunal. Elle a ajoute que 
dans 1 'hypothese ou le Tribunal Arbitral accepterait la bifurcation de la procedure, celle-ci 
devrait porter sur toutes les exceptions de procedure et que c'est dans ce cas seulement qu'elle 
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accepterait le calendrier fixe par Commisimpex. Dans le cas inverse, elle a confirme qu'elle 
etait d'accord pour fixer avec la Demanderesse un calendrier previsionnel. 

38. Le 19 octobre 2009, le Tribunal Arbitral a accuse reception des lettres respectives des 
parties et a confirme la conference telephonique devant avoir lieu entre les parties et le 
Tribunalle 20 octobre 2009 afin que celles-ci puissent developper leurs positions respectives. 
Le 20 octobre 2009, une conference telephonique a eu lieu entre les parties et le Tribunal 
Arbitral. 

39. Le meme jour, le conseil de la Defenderesse a adresse au Tribunal Arbitral son pouvoir 
pour representer la Republique du Congo, signe par M.l' Ambassadeur Lopes. 

40. Le meme jour, le Tribunal Arbitral a adresse aux parties l'Ordmmance de procedure n°2 
qui dispose que : 

« Attendu que conformement a l 'Ordonnance de Procedure no. I, les parties ant, par lettres du 
16 octobre 2009, fait part au Tribunal Arbitral de l 'etat de leurs discussions quant a 
l'etablissement d'un calendrier de procedure; 

Attendu que les parties ant fait part de leurs positions respectives quant a Ia bifurcation de !a 
procedure lors d'une conference te!ephonique entre elles et le Tribunal Arbitralle 20 octobre 
2009; 

Le Tribunal Arbitral decide ce qui suit: 

1.1. Le Tribunal Arbitral accepte le calendrier previsionnel etabli par les parties, dans 
1 'hypothese d 'une bifurcation, com me suit : 

- Memoire de Ia Defenderesse sur la competence et ses exceptions de procedure : 11 
decembre 2009; 

- Memoire en reponse de Ia Demanderesse: 29 janvier 2010; 

- Memoire en replique de !a Defenderesse: 26jevrier 2010; 

- Memoire en duplique de !a Demanderesse: 26 mars 2010. 

- Une audience est prevue le 26 avri/2010. 

1.1.1. Le Tribunal Arbitral se reserve le droit, a !'issue de ces deux echanges de memoires, ou 
a !'issue de /'audience prevue de · renvoyer les exceptions de competence et/ou de 
procedure au fonds 'il s 'estimait insuffisamment informe pour trancher ces questions. » 

41. Le 29 octobre 2009, la Demanderesse a demande que la Defenderesse fournisse un 
pouvoir signe devant notaire ainsi qu'une copie des documents attestant des pouvoirs de 
1' Ambassadeur Lopes pour engager le Congo. 

42. Le meme jour, le Tribunal Arbitral a invite la Defenderesse a soumettre ses commentaires 
sur la lettre de la Demanderesse pour le 3 novembre 2009. 
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43. Le 3 novembre 2009, la Defenderesse s'est opposee a la foumiture d'un pouvoir de 
representation devant etre signe par notaire, le droit fran9ais ne l'exigeant pas et posant, au 
contraire, une presomption de mandat ad litem au profit des avocats. 

44. Le 5 novembre 2009, la Demanderesse a indique qu'elle etait satisfaite des assurances 
donnees par la Defenderesse quant a sa qualite de representant de la Republique du Congo. 

45. A la meme date, la Defenderesse a indique au Secretariat de la CCI qu' elle considerait 
cette procedure comme abusive et a fait etat de difficultes financieres importantes. 

46. Le 6 novembre 2009, le Tribunal Arbitral a accuse reception des lettres respectives des 
parties et a note que la question de la representation de la Defenderesse etait maintenant 
reglee. 

47. Le 12 decembre 2009, la Defenderesse a adresse au Tribunal Arbitral et a la 
Demanderesse son Memoire sur la Competence. 

48. Le 29 janvier 2010, la Demanderesse a adresse au Tribunal Arbitral eta la Defenderesse 
son Memoire en Reponse sur la Competence. 

49. Le 26 fevrier 2010, la Defenderesse a adresse au Tribunal Arbitral eta la Demanderesse 
son Memo ire en Replique sur la Competence. 

50. La Cour Intemationale d' Arbitrage, lors de sa session du 11 mars 2010, conformement a 
1' Article 24 (2) du Reglement, a prolonge le delai pour rendre la Sentence Finale jusqu'au 30 
juin 2010. 

51. Le 26 mars 2010, la Demanderesse a adresse au Tribunal Arbitral eta la Defenderesse son 
Memoire en Duplique sur la Competence. 

52. Le 08 avril 2010, le Tribunal Arbitral a confirme aux parties qu'une audience se tiendrait 
le 26 avril2010. 

53. Le 14 avril2010, le Tribunal Arbitral a re9u une lettre de la Demanderesse faisant part de 
l'accord des parties sur les modalites d'organisation de !'audience, sous reserve de son propre 
accord. 

54. Le meme jour, le Tribunal Arbitral a accuse reception de la lettre de la Demanderesse eta 
donne son accord sur les modalites d'organisation de !'audience. 

55. Par lettre du 22 avril 2010, le Tribunal Arbitral a adresse aux parties un courriel redige 
dans les termes suivants : 

« Le Tribunal Arbitral serait reconnaissant si les parties voulaient biens 'exprimer lors 
de l 'audience de lundi sur la notion et les consequences juridiques de « l 'inscription 
par la CCA de la creance de Commisimpex au titre de la dette de l 'Etat » qui apparait 
dans le par ces motifs des deux decisions congolaises de premiere instance : 

« ordonne a la caisse congolaise d'amortissement d'inscrire la totalite de ces 
sommes au titre de la dette de l'Etat etc ... » (C 20 p.34 et 35) 
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« or donne a la Caisse Congolaise d 'amortissement (CCA) d 'inscrire la totalite 
des creances conjirmees par la societe Commisimpex, reconnues et arretees sur la 
fiche d'audition du 27 mars 2002 etc .. » (C24 p 47- 49) ». 

56. L' audience s' est tenue le 26 avril comme prevu. A 1' occasion de cette audience, il a ete 
decide que les parties indiqueraient au Tribunal Arbitral si, et dans quel delai, elles seraient en 
mesure de lui remettre des elements de droit congolais precisant la nature de !'inscription de 
creance au titre de la dette de 1 'Etat. 

57. En date du 3 mai 2010, le Tribunal Arbitral fixa aux parties un delai expirant au 7 mai 
201 0 pour fournir ces informations. 

58. Ala demande de la Defenderesse, ce delai fut prorogejusqu'au 19 mai 2010 par lettre du 
Tribunal Arbitral du 10 mai 2010. Par le meme courrier, le Tribunal Arbitral prononyait la 
cloture des debats, conformement a I' article 22 (1) du reglement d'arbitrage de la CCI. 

59. Par communication du 11 mai 2010, le Tribunal Arbitral precisait que, dans !'hypothese 
ou la Demanderesse formulerait une demande apres examen des documents eventuellement 
remis par la Defenderesse, il prendrait les mesures appropriees. 

60. Par courrier du 19 mai 2010, la Defenderesse communiqua les textes de droit congolais 
suivants: 

Loi n°1.2000 du 1 er fevrier 2000, portant loi organique relative au regime financier de 
l'Etat · , 
Decret n°2000-187 du 10 aout 2000, portant reglement general sur la comptabilite 
publique. 

61. La Demanderesse n'a pas formule de demande quelconque apres la communication de ces 
textes. 

62. Le 09 juin 2010, le Tribunal Arbitral a accuse reception, pour la bonne regle, des textes de 
droit congolais soumis par la Defenderesse le 19 mai 2010. 

63. LaCour Intemationale d'Arbitrage, lors de sa session du 10 juin 2010, conformement a 
1' Article 24 (2) du Reglement, a prolonge le delai pour rendre la Sentence Finale jusqu'au 31 
aout 2010. 

64. Le 20 aout 2010, le Tribunal Arbitral a rendu sa Sentence Partielle, notifiee aux parties 
par le Secretariat de la Cour le 24 aout 2010. Dans cette sentence le Tribunal Arbitral decidait 
que 

« 1) Le Tribunal Arbitral se declare competent pour trancher le present litige; 

2) Le Tribunal Arbitral renvoie au fond la question de l'autorite de la chose jugee de !a 
sentence arbitrate du 3 decembre 2000 rendue dans !'affaire CCln°9899; 

3) L 'allocation des co[tts del 'arbitrage propres a cette phase de la procedure sera dec idee dans 
la sentence finale ; 
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4) Toutes autres demandes des parties sont renvoyees au fond >> 

Pour rendre cette sentence, le Tribunal Arbitral s'etait fonde sur la clause d'arbitrage 
suivante: 

« En cas de differ end port ant sur l 'interpretation, l 'execution ou toutes autres difficultes entre 
les parties relativement au present protocole d'accord, les parties conviennent de se concerter 
pour aboutir a un reglement amiable ; a defaut, le dijferend sera resolu par un ou plusieurs 
arbitres designes conformement au reglement d'arbitrage de !a Chambre de Commerce 
International (Paris) statuant en premier et dernier ressort. » 

figurant a 1' article 10 du Protocole du 14 octobre 1992, dont les signataires sont la Republique 
du Congo et la societe Commisimpex, et applicable en 1' espece comme declare par la 
Sentence Partielle du 20 aout 2010. Cette clause etant silencieuse sur le droit applicable, il a 
ete decide, par accord des parties, que le droit applicable etait le droit fran9ais (VIII de 1' Acte 
de Mission). 

65. Le 2 septembre 2010, le Tribunal Arbitral a informe les parties que la Cour Intemationale 
d'Arbitrage, lors de sa session du 12 aout 2010, a prolonge le delai pour rendre la Sentence 
Finale jusqu'au 30 novembre 2010. 

66. Le 7 septembre 2010, le Tribunal Arbitral a demande aux parties de lui adresser pour le 17 
septembre 2010 leurs propositions sur la procedure au fond, ajoutant qu'a l'issue de cet 
echange une conference telephonique avec le Tribunal Arbitral aurait lieu. 

67. Le 17 septembre 2010, la Demanderesse a indique que les parties etaient en train 
d'elaborer un calendrier commun et qu'elles reviendraient vers le Tribunal Arbitral dans les 
prochains jours avec une proposition commune de calendrier. Elles demandaient en outre de 
reporter la conference telephonique a une date ulterieure. 

68. Le 20 septembre 2010, le Tribunal Arbitral a accuse reception du courriel de la 
Demanderesse du 20 septembre 2010 et a indique que la conference telephonique prevue 
n'aurait pas lieu. Le meme jour, le Tribunal Arbitral a propose aux parties d'autres dates pour 
Ia tenue de cette conference telephonique. 

69. Apres echange avec les parties, le Tribunal Arbitral a indique le 23 septembre 2010 que la 
conference telephonique aurait lieu le 30 septembre 2010. 

70. Le 27 septembre 2010, la Demanderesse a fait part au Tribunal Arbitral de l'accord des 
parties sur le calendrier de procedure. Le meme jour, le Tribunal Arbitral a accuse reception 
de ce mail. 

71. Le 30 septembre 2010, une conference telephonique a eu lieu entre le Tribunal Arbitral et 
les parties. 

72. Le 4 octobre 2010, le Tribunal Arbitral a transmis aux parties !'Ordonnance de Procedure 
no. 3 dont les termes etaient les suivants: 

« Attendu qu 'une conference telephonique s 'est tenue entre le Tribunal Arbitral et les parties le 
30 septembre 2010 auxfins d'organisation de !a procedure au fond,· 
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Attendu que les parties ont indique s 'etre entendues sur les dates de remise de leurs memoires 
respectifs comme suit: 

- Memoire en Demande le 10 janvier 2011, 
- Memoire en Defense le 10 mai 2011, 
- Memo ire en Replique le 10 aout 2011 ; 
- Memoire en Duplique leI 0 novembre 2011. 

Attendu qu 'il a ete prevu que les parties indiqueraient au Tribunal Arbitral le 18 novembre 
2011le nom des temoins qu'elles souhaitentfaire entendre a !'audience; 
Attendu qu 'une conference te/ephonique, pour pre parer 1 'audience, a ete prevue entre le 
Tribunal Arbitral, qui pourra etre represente par son President, et les parties le 23 novembre 
2011 a I8h ,· 
Attendu que les dates des 19 decembre au 23 decembre 2011 ont ete retenues pour tenir a Paris 
1 'audience au fond, etant entendu qu 'if est possible qu 'elles ne soient pas toutes utilisees. 

LE TRIBUNAL ARBITRAL DECIDE: 

1. Le calendrier suivant est adopte: 

Acte de Procedure Date Parties 

Memoire en 10 janvier 2011 Demanderesse 
Demande 

Memoire en 10 mai 2011 Defenderesse 
Defense 

Memoire en Replique 10 aout 2011 Demanderesse 

Memoire en Duplique 10 novembre 2011 Defenderesse 

Nom des temoins qui 18 novembre 2011 Demanderesse/Dejenderesse 
seront entendus a 

!'audience 

Conference 23 novembre 2011 Tribunal Arbitral (President)/ 
te/ephonique Parties 

Audience 19 au 23 decembre Tribunal Arbitral/Parties 
2011 

2. Les dispositions de l 'Ordonnance de Procedure no. 1 demeurent applicables. » 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 17 of 168



15 

73. Le 17 novembre 2010, le Tribunal Arbitral a informe les parties que la Cour Internationale 
d'Arbitrage avait, lors de sa session du 10 novembre 2010, et conformement a l'article 24 (2) 
du Reglement de la CCI, prolonge le delai pour la remise de la Sentence Finale jusqu'au 31 
mai 2011. 

7 4. Le 1 0 jan vier 2011, la Demanderesse a remis son Memo ire en Demande. 

75. Le 9 mai 2011, la Defenderesse a informe le Tribunal Arbitral qu'elle n'etait pas en 
mesure de rendre son Memo ire en Defense pour le 10 mai et sollicitait, en accord avec la 
Demanderesse, un report jusqu'au 15 mai 2011. Le meme jour, le Tribunal Arbitral a accuse 
reception de la lettre de la Defenderesse et a accepte !'extension de delai jusqu'au 15 mai 
2011. 

76. Le 10 mai 2011, la Demanderesse a pris acte du report, pour lequel elle avait donne son 
accord, soulignant que la suite du calendrier procedural demeurait inchangee. Le meme jour, 
le Tribunal Arbitral a accuse reception de la lettre de la Demanderesse. 

77. Le 16 mai 2011, la Defenderesse a adresse au Tribunal Arbitral son Memoire en Defense 
sur le fond. 

78. Le 17 mai 2011, le Secretariat de la CCI a informe le Tribunal Arbitral et les parties que, 
lors de sa session du 12 mai 2011, et conformement a l'article 24 (2) du Reglement, la Cour 
Internationale d' Arbitrage avait prolonge le delai pour rendre la Sentence Finale jusqu'au 31 
mars 2012. 

79. Le 19 mai 2011, le Tribunal Arbitral a demande aux parties si elles avaient pris les 
dispositions necessaires relatives ala reservation d'une salle pour !'audience. 

80. Le 20 juillet 2011, la Demanderesse a indique, au nom des parties, qu'elles s'etaient 
entendues pour que !'audience se deroule sur une periode de 4 jours- du 19 au 22 decembre 
2011- et pour que !'audience ait lieu dans les locaux du cabinet White and Case. Le meme 
jour, le Tribunal Arbitral a accuse reception de la lettre commune des parties. 

81. Le 11 aout 2011, la Demanderesse a adresse au Tribunal Arbitral son Memoire en 
Replique sur le fond. 

82. Le 26 octobre 2011, le Tribunal Arbitral a propose de modifier l'heure de la conference 
telephonique prevue le 23 novembre 2011 et a demande aux parties de lui communiquer pour 
le 15 novembre au plus tard les points qu'elles souhaitaient aborder lors de cette conference 
telephonique. 

83. Le 4 novembre 2011, le Tribunal Arbitral, en !'absence de contestation par l'une des 
parties, a confirme le changement d'heure de la conference telephonique. 

84. Le 9 novembre 2011, la Defenderesse a indique ne pas etre en mesure de deposer son 
Memoire en Duplique pour le 10 novembre 2011 et a sollicite un report jusqu'au 20 
novembre 2011. Le meme jour, le Tribunal Arbitral a accuse reception de la lettre de la 
Defenderesse et a invite la Demanderesse a faire part de ses commentaires pour le 
10 novembre 2011. Le meme jour, la Demanderesse s'est opposee ace report eta demande au 
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Tribunal Arbitral d'ordonner ala Defenderesse de remettre son memoire au plus tard le 13 
novembre 2011. Le 10 novembre 2011, le Tribunal Arbitral a indique a voir pris connaissance 
de la demande de report de la Defenderesse ainsi que des objections de la Defenderesse eta 
reporte au 15 novembre 2011 la date de soumission du Memoire en Duplique, jugeant la 
demande de delai sollicite par la Defenderesse excessive. 

85. Le 15 novembre 2011, la Demanderesse a communique au Tribunal Arbitral les points 
qu' elle souhaitait aborder lors de la conference telephonique prevue le 23 novembre 2011. Le 
meme jour, la Defenderesse a egalement fait part des sujets qu'elle jugeait utile d'aborder. 

86. Le 16 novembre 2011, la Defenderesse a adresse au Tribunal Arbitral son Memo ire en 
Duplique. 

87. Le meme jour, le Tribunal Arbitral a accuse reception des lettres des parties du 15 
novembre 2011 relatives a !'organisation de !'audience et a indique l'ordre du jour pour la 
conference telephonique du 23 novembre 2011. 

88. Le 18 novembre 2011, les parties ont indique au Tribunal Arbitral la liste des temoins et 
experts qu'elles souhaitaient entendre a !'audience. 

89. Le 23 novembre 2011, la Demanderesse a demande au Tribunal Arbitral de bien vouloir 
accepter le versement aux debats d'une nouvelle attestation de M. Mberi, temoin, qu'elle 
joignait a son courriel. Le meme jour, la Defenderesse a fait part de ses commentaires sur la 
production d'une telle attestation, precisant que si le Tribunal Arbitral venait a accepter cette 
production, un delai devrait etre octroye ala Defenderesse pour qu'elle puisse produire une 
reponse. 

90. Le meme jour, une conference telephonique a eu lieu entre le Tribunal Arbitral et les 
parties. 

91. Le meme jour, la Defenderesse a indique avoir omis de mentionner lors de la conference 
telephonique que le President de la Republique, Monsieur Sassou N'Guesso, temoin, n'etait 
pas en mesure de venir temoigner aux audiences compte tenu de son emploi du temps. Par 
ailleurs, la Defenderesse a communique une copie complete de !'attestation de Monsieur 
Ikemo, temoin, d'octobre 2011, dont une annexe manquait. 

92. Le 24 novembre 2011, le Tribunal Arbitral a communique 1' Ordonnance de Procedure 
no. 4 qui dispose que: 

« Attendu qu 'une conference telephonique s 'est tenue entre le Tribunal Arbitral et les parties le 
23 novembre 2011 auxfins d'organisation de !'audience d'audition de temoins prevue entre le 
19 et le 22 decembre 2011; 
Attendu que par lettre du 23 Novembre 2011, Ia Demanderesse a adresse au Tribunal Arbitral 
ainsi qu 'a Ia Defenderesse une attestation supplementaire de M Mberi, en sollicitant son 
admission au dossier ; 
Attendu que par lettre du meme jour, Ia Dejenderesse s 'y est opposee tout en indiquant qu 'elle 
sollicitait subsidiairement le droit de presenter des documents et/ou une attestation en reponse ,· 

Attendu que les parties ant eu l'opportunite de clarifier leur position a cet egard Iars de Ia 
conference telephonique ; 
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LE TRIBUNAL ARBITRAL DECIDE: 

1) Organisation de l 'audience 

L 'audience debutera taus les }ours a 9h30 et se terminera a 17h30 (tout en reservant la 
possibilite de la prolonger en cas de besoin); 

Il y aura deux breves pauses dans Ia journee et une pause dejeuner d 'une duree de 
1 h30 pendant laquelle chacun est libre de s 'organiser comme il l 'entend (le Tribunal 
Arbitral acceptant cependant la proposition des parties relative aux plateaux repas 
pour le rr jour del 'audience); 

L 'audition des plaidoiries introductives de !a Demanderesse puis de la Defenderesse 
durera une heure chacune ; 

Les temoins et experts seront ensuite entendus, dans un ordre sur lequelles parties sont 
invitees a se mettre d 'accord, sachant qu'en tout etat de cause, les temoins de la 
Demanderesse seront interroges en premier, suivis par les temoins et experts de la 
Defenderesse ; 

Les auditions de temoins de la Demanderesse auront lieu jusqu 'au 20 decembre au soir 
et seront suivis par ceux de la Defenderessejusqu'au 22 au soir; 

Les parties pourront interroger directement leurs temoins/experts pendant une periode 
de 10 minutes avant qu 'ils soumis [sic] au contre-interrogatoire de la partie adverse ; 

Il sera decide a la fin de l 'audience si le Tribunal Arbitral souhaite entendre des 
plaidoiries conclusives des parties a une date ulterieure ou s 'il preflre recevoir des 
conclusions recapitulatives ecrites ; 

Les parties devront remettre au temoin/expert interroge, a la partie adverse eta chaque 
membre du Tribunal Arbitral une copie des documents qu'elles souhaitent utiliser lors 
de l 'examen dudit temoin, et ce, sous !a forme jugee !a plus adequate par chacune des 
parties; 

Les parties devront en outre mettre a la disposition du Tribunal Arbitral un classeur 
complet de toutes les pieces du dossier ainsi qu 'un classeur chronologique contenant 
les references initiales des pieces, Ia Demanderesse se chargeant de la constitution de 
ce dernier. 

2) L 'attestation de M Mberi est admise au dossier; 

3) II est accorde a Ia Defenderesse jusqu 'au 12 decembre 2011 Ia possibilite de 
commenter cette attestation et/ou d'en remettre une nouvelle en reponse, accompagne 
ou non de documents ; 

4) Les parties sont invitees a communiquer au Tribunal Arbitral l 'ordre d 'audition des 
temoins et experts convenu entre elles, au plus tard le 12 decembre 2011. » 

93. Le 25 novembre 2011, la Demanderesse a commente la lettre de la Defenderesse relative a 
l'impossibilite pour Monsieur le President Sassou N'Guesso de venir temoigner a !'audience 
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indiquant qu'elle inviterait le Tribunal Arbitral a tirer toutes les conclusions qui s'imposent du 
refus de Monsieur le President Sassou N' Guesso de temoigner. 

94. Le 12 decembre 2011, la Defenderesse a indique qu'elle ne remettrait pas de nouvelle 
attestation en reponse a celle de Monsieur Mberi, communiquee par Commisimpex le 23 
novembre 2011. A la meme date, la Demanderesse a communique 1' ordre dans lequel elle 
souhaitait interroger les temoins presentes par la Defenderesse et a demande a verser aux 
debats quatre nouveaux documents. 

95. Le 15 decembre 2011, la Defenderesse a demande au Tribunal Arbitral de l'autoriser a 
soumettre une nouvelle attestation de Monsieur Boukamany, temoin, eta indique l'ordre de 
passage dans lequel elle souhaitait interroger les temoins presentes par Commisimpex. Le 
meme jour, le Tribunal Arbitral a ecrit aux parties au sujet de l'ordre de passage des temoins 
et leur a rappele de mettre a la disposition du Tribunal Arbitral un classeur complet de toutes 
les pieces du dossier ainsi. qu'un classeur chronologique. 

96. Le meme jour, la Demanderesse a indique au Tribunal Arbitral que M. Mberi n'etait 
toujours pas arrive a Paris alors qu'il devait arriver le 11 decembre, precisant qu'il avait ete 
physiquement empeche, et lui a demande de bien vouloir ordonner a la Republique du Congo 
de prendre toutes les mesures necessaires pour assurer la securite de M. Mberi et lui permettre 
de quitter Brazzaville pour participer a !'audience. 

97. Le 16 decembre 2011, le Tribunal Arbitral a accuse reception de la lettre de la 
Defenderesse du 15 decembre par laquelle celle-ci indiquait vouloir verser aux debats une 
nouvelle attestation de M. Boukamany et a invite la Demanderesse a se prononcer pour le 17 
decembre 2011. Le meme jour, la Demanderesse a indique ne pas avoir d'objection ace que 
1' attestation de M. Boukamany so it versee aux de bats si les pieces C200 a C203 etaient 
egalement acceptees par le Tribunal Arbitral. Elle a demande en outre que l'ordre d'audition 
des temoins du Congo par Commisimpex demeure inchange. 

98. Le meme jour, la Defenderesse a demande ace que la Demanderesse lui indique ou se 
trouvait M. Mberi et de preciser les mesures qu'elle attendait de la Republique du Congo pour 
lui permettre de quitter le territoire. 

99. Le meme jour, le Tribunal Arbitral a accuse reception des correspondances respectives des 
parties des 15 et 16 decembre 2011 relatives a M. Mberi. 11 a indique ne pas douter de ce que 
la Republique du Congo prendrait toutes les mesures necessaires pour faciliter le deplacement 
a Paris d'un temoin qu'elle souhaitait contre-interroger, tout en precisant que si M. Mberi ou 
tout autre temoin n'avait pu etre present a }'audience du fait d'actions ou d'omissions d'une 
des parties, il en tirerait toutes les consequences a l'egard de la partie en cause. 

100. Le 17 decembre 2011, la Demanderesse a indique ou se trouvait M. Mberi et precise 
qu'il etait toujours empeche de sortir. Elle a alors reitere sa demande que la Defenderesse 
fasse tout le necessaire pour rendre immediatement sa liberte de mouvement aM. Mberi. 

101. Le meme jour, la Defenderesse a confirme que les temoins pourraient etre entendus dans 
l'ordre souhaite par la Demanderesse a !'exception de M. Andely. Par ailleurs, elle a sollicite 
1' autorisation de communiquer en piece R1 00 une attestation de M. Mouamba. 
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102. Par un autre courrier du meme jour, la Defenderesse a egalement indique qu'elle 
n'entravait en rien la liberte de mouvement de M. Mberi et que celui-ci avait declare avoir 
choisi de rester a Brazzaville pour des raisons personnelles et avait prevu de venir a Paris par 
le vol du lundi ou mercredi soir suivant. 

103. Le meme jour, le Tribunal Arbitral a accuse reception des correspondances des parties 
relatives a la situation de M. Mberi et a invite la Demanderesse a commenter les precisions 
donnees par la Defenderesse. Dans la soiree, le Tribunal Arbitral a a nouveau ecrit aux parties 
s'etonnant que son mail soit reste sans reponse. La Demanderesse a alors indique ne pas etre 
parvenu a clarifier la situation et a indique qu' elle reviendrait vers le Tribunal Arbitral le 
lendemain. 

Par ailleurs, le Tribunal Arbitral a accuse reception de la lettre de la Defenderesse du meme 
jour relative a l'ordre d'audition des temoins et a la demande d'admission d'une nouvelle 
attestation, precisant que les eventuels problemes proceduraux en resultant seraient debattus a 
1' audience. 

104. Le 18 decembre, la Demanderesse a informe le Tribunal Arbitral qu'un proche de M. 
Mberi l'avait informe que ce demier avait fait l'objet depressions de la part du gouvernement 
congolais qui avait indique que son temoignage ne serait pas le bienvenu. Il a ajoute que si 
une conference telephonique etait organisee, la parole de M. Mberi ne serait pas libre. Elle 
s'est egalement opposee aux procedes du Congo. 

Le meme jour, la Demanderesse a demande au Tribunal Arbitral s'il souhaitait qu'elle 
exprime sa position par ecrit concernant la demande d'admission par la Defenderesse d'une 
attestation de M. Mouamba. 

Le Tribunal Arbitral a repondu qu'il n'avait pas d'objection a ce que la Demanderesse 
exprime par ecrit sa position avant !'audience sur la demande d'admission d'une nouvelle 
attestation mais ne l'estimait pas indispensable. Par ailleurs, il a note que la Demanderesse 
n'attendait aucune action particuliere, ace stade, concernant !'audition de M. Mberi mais a 
precise qu'il souhaitait vivement que M. Mberi puisse etre entendu a !'audience et qu'il etait 
certain que la Defenderesse ferait tout ce qui etait en son pouvoir pour faciliter son 
deplacement. Enfin, le Tribunal Arbitral a indique etre disponible pour participer a une 
conference telephonique avec un representant de chacune des parties et M. Mberi afin de 
clarifier la situation. 

La Defenderesse a donne son accord pour participer a une telle conference telephonique, 
precisant que la Demanderesse avait indique etre en mesure de 1' organiser. Le President du 
Tribunal Arbitral a precise qu'il ferait cette conference telephonique seul, en accord avec ses 
co-arbitres. La Demanderesse a par la suite precise qu'elle n'etait pas en mesure d'organiser 
cette conference telephonique, contrairement a ce que pretendait la Defenderesse, n' etant pas 
parvenue a parler a M. Mberi directement. Elle a alors invite le President du Tribunal Arbitral 
a le contacter directement, tout en disant qu'elle etait disponible pour une conference 
telephonique apres que le President ait pu parler a M. Mberi ou son entourage. La 
Defenderesse a reaffirme queM. Mberi n'avait jamais fait l'objet d'une interdiction de sortir 
du Congo et que celui-ci avait indique au Ministre d'Etat, Coordonateur du pole de la 
souverainete, Ministre de la Justice et des droits humains, qu'il n'avait pas quitte le Congo 
pour raisons personnelles et qu'il avait !' intention de prendre un vol le 19 decembre. Le 
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Tribunal Arbitral a alors conclu qu'il n'etait plus necessaire, au vu de ces informations, 
d'avoir un entretien avec M. Mberi avant I' audience. La Demanderesse a exprime son accord 
et remercie la Defenderesse pour ces informations. 

105. Une audience a eu lieu a Paris du 19 au 22 decembre 2011. Le 19 decembre 2011, la 
Demanderesse a remis par ecrit au Tribunal Arbitral Ia piece R101 (decret no. 92-978 du 25 
decembre 1992 portant nomination des membres du gouvemement) soumise par la 
Defenderesse a I a fin de 1' audience. 

106. Le 26 decembre 2011, le Tribunal Arbitral a adresse aux parties !'Ordonnance de 
Procedure no. 5 dont les termes sont les suivants : 

« Attendu qu 'une audience sur le fond a eu lieu a Paris entre le 19 et le 22 decembre 2011 ; 
Attendu qu 'ant ete entendus en qualite de temoins : Messrs Hajaij, Wehbe, Longo be, Lenga, 
Andely, Ikounga, Boueno, Ikemo, Gossaki et Mouamba; 
Attendu que les parties ant eu l'opportunite de presenter pleinement leurs positions 
respectives ; 
Attendu que le Tribunal Arbitral souhaite recevoir des memoires apres audience; 
Attendu que le Tribunal Arbitral a precise qu 'if souhaiterait que ces memo ires soient limites en 
taille (environ une cinquantaine de pages) ; 
Attendu que ces memoires ne devront pas etre accompagnees de nouvelles pieces sauf apres 
autorisation prealable du Tribunal Arbitral; 
Attendu que ces memoires devraient avoir pour but principal d'exploiter les temoignages 
entendus lors de l 'audience; 

Attendu que le Tribunal Arbitral souhaite plus particulierement que les parties precisent les 
deux questions suivantes : Ia portee du Protocole de 2003 et le contenu de Ia creance de 
Commisimpex, sur lesquelles les deux parties sont invitees a se prononcer ; 

Attendu cependant que les memoires apres audience ne devront pas etre strictement limites a 
ces questions ; 

LE TRIBUNAL ARBITRAL DECIDE: 

1. Les parties remettront simultanement leurs memoires apres audience le 17 jevrier 2012. 

2. Les parties disposeront jusqu'au 23 mars 2012 pour remettre simultanement leurs 
memoires en reponse. » 

107. Le 27 janvier 2012, Mme. Carole Malinvaud a declare aux parties qu'un des associes de 
son cabinet avait signe un contrat de services avec la societe Quantic Finance Ltd quanta la 
realisation d'une etude generale de la reglementation congolaise en vue de la mise en place 
d'un cadre reglementaire relatif a la creation de zones economiques speciales et a confirme 
son independance vis-a-vis des parties. 

108. Le 14 fevrier 2012, la Demanderesse a indique n'avoir aucune observation quant aux 
informations donnees par Mme. Carole Malinvaud. 

109. Le 16 fevrier 2012, le President du Tribunal Arbitral a rec;u une lettre de M. Mberi par 
laquelle il s'excusait de son absence a !'audience et confirmait la validite des termes de ses 
attestations. Le President du Tribunal Arbitral a transmis cette lettre aux parties le 1 7 fevrier 
2012 en les invitant a comrnuniquer leurs comrnentaires pour le 24 fevrier 2012. 
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110. Le 17 fevrier 2012, Mme. Carole Malinvaud a accuse reception de la lettre de la 
Demanderesse du 14 fevrier 2012 et precise qu' elle ne manquerait pas d'informer les parties 
si la mission de son cabinet venait a evoluer. 

111. Le meme jour, les parties ont adresse au Tribunal Arbitral leur premier memoire apres­
audience. 

112. Le 18 fevrier 2012, le Tribunal Arbitral a accuse reception des memoires apres audience 
des parties. 

113. Le 20 fevrier 2012, la Defenderesse a adresse au Tribunal Arbitral ses commentaires sur 
la lettre envoyee par M. Mberi, proposant une audience pour 1' entendre en suggerant son 
eventuelle presence a Paris. Le jour meme, le Tribunal Arbitral a accuse reception de cette 
lettre. 

114. Le 24 fevrier 2012, la Demanderesse a sollicite du Tribunal Arbitral un delai jusqu'au 27 
fevrier 2012 pour remettre ses commentaires sur la lettre de M. Mberi, qui lui a ete accorde 
par le Tribunal Arbitralle meme jour. 

115. Le 27 fevrier 2012, la Demanderesse a informe le Tribunal Arbitral queM. Mberi etait 
de retour au Congo mais a precise que si celui-ci pouvait se rendre a Paris, elle repondrait 
favorablement a !'organisation d'une audience. Elle a ajoute que dans une telle hypothese, il 
serait opportun d' en profiter pour entendre M. le President Sassou N' Guesso et a en outre 
propose d'opposer a cette occasion les points de vue de MM. Mberi, Mouamba, Boueno et du 
President Sassou N'Guesso, ayant tous verse des attestations relatives aux reunions de 
septembre et octobre 1992. 

116. Le 1 er mars 2012, le Tribunal Arbitral a indique aux parties avoir pris connaissance de 
leurs correspondances des 20 et 27 fevrier 2012 et a propose que son President tienne une 
conference telephonique seul avec les parties. 

117. Le 8 mars 2012, une conference telephonique a done eu lieu entre le President du 
Tribunal Arbitral et les parties. 

118. Le 9 mars 2012, la Demanderesse a communique la lettre de M. Mberi du 14 fevrier 
2012 en tant que piece C204 comme convenu lors de la conference telephonique. 

119. Le meme jour, le Tribunal Arbitral a adresse aux parties !'Ordonnance de Procedure no.6 
qui dispose : 

« Attendu que M Mberi a adresse au President du Tribunal Arbitral uniquement une lettre en 
date du 14 fevrier 2011 (sic) par laquelle il a indique ne pas avoir pu etre present a l 'audience 
en qualite de temoin pour des raisons independantes de sa volonte et a confirm€ Ia validite des 
termes de ses attestations ; 

Attendu que par courriel du 17 fevrier 2012, le President du Tribunal Arbitral a transmis copie 
de la lettre de M Mberi aux parties ainsi qu 'a ses co-arbitres en invitant les parties a 
communiquer leurs commentaires relatifs a cette lettre pour le 24 fevrier 2012 ; 
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Attendu que par lettre du 20 fevrier 2012, !a Defenderesse a indique que 1 'absence de credit des 
attestations de M Mberi avait ete etabli a !'audience ajoutant qu'en cas de doute du Tribunal 
Arbitral a ce sujet, une audience pourrait etre organisee pour entendre M Mberi, qui se 
trouvait peut etre encore en France a cette date ; 

Attendu que par courriel du 24 jevrier 2012, fa Demanderesse a demande une extension de 
delaijusqu'au 27 fevrier 2012 pour communiquer ses commentaires; 

Attendu que par courriel du meme jour, le Tribunal Arbitral a accuse reception du courriel de 
la Demanderesse et lui a accorde l 'extension de delai demandee; 

Attendu que le 27 jevrier 2012, la Demanderesse a indique queM Mberi ne se trouvait plus en 
France et que si les circonstances avaient evolue quant a la possibilite de M Mberi de se 
rendre en France pour temoigner, elle ne s 'opposerait pas a Ia tenue d'une telle audience. Elle 
a egalement ajoute que dans une telle hypothese, elle considerait opportun d'entendre 
egalement le President Sassou N 'Guesso eta propose, si le Tribunal Arbitrall'estimait utile, de 
confronter les points de vue de M Mberi, Hajaij, Mouamba, Boueno et du President Sassou 
N'Guesso; 

Attendu que par courriel du 1 mars 2012, le Tribunal Arbitral a indique avoir pris 
connaissance des correspondances des parties. M Yves Derains, en accord avec ses co­
arbitres, a propose de tenir une conference telephonique seul avec les parties; 

Attendu qu 'une conference te!ephonique a eu lieu entre le President du Tribunal Arbitral et les 
parties le 8 mars 2012; 

Attendu qu'au cours de cette conference telephonique, les parties ant manifeste leur accord 
pour que la lettre du 14 fevrier 2012 de M Mberi soit versee aux actes de !a procedure; 

Attendu que la Defenderesse a rettere sa demande d'entendre M Mberi en qualite de temoin, !a 
Demanderesse confirmant sa demande d'entendre le President Sassou N'Guesso dans le cas ou 
M Mberi viendrait a etre entendu ; 

Attendu que le President du Tribunal Arbitral a rapporte le contenu de cette conference 
telephonique a ses co-arbitres ; 

Attendu que le Tribunal Arbitral considere qu 'if n 'est pas utile ace stade d'entendre M Mberi 
dans Ia mesure ou les parties doivent encore echanger des reponses aux memoires apres 
audience le 23 mars 2012; 

Attendu que le Tribunal Arbitral estime qu 'il sera done mieux a me me de decider si I 'audition 
de M Mberi est necessaire apres cet echange ; 

LE TRIBUNAL ARBITRAL DECIDE: 

1. Aucune decision sur !'organisation d'une nouvelle audience pour entendre M Mberi 
11 'est prise a ce Stade. 

2. Le Tribunal Arbitral se reserve le droit de revenir vers les parties ace sujet apres avoir 
pris connaissance du dernier echange de memo ires des parties. » 

120. Le 13 mars 2012, le Secretariat de la CCI a informe le Tribunal Arbitral et les parties que 
lors de session du 8 mars 2012, et conformement a !'article 24(2) du Reglement, la Cour 
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Intemationale d' Arbitrage a prolonge le delai pour rendre la Sentence Finale jusqu'au 30 juin 
2012. 

121. Le 23 mars 2012, les parties ant adresse au Tribunal Arbitral leurs seconds memoires 
apres-audience. 

122. Le 30 mars 2012, la Demanderesse a communique ses remarques quant au mode de 
calcul effectue par la Defenderesse dans son second memoire apres-audience pour actualiser 
de fin 1986 a 1997 les montants figurant dans la Fiche de calcul detaillee. Le 2 avril 2012, la 
Defenderesse a indique qu'une erreur materielle s'etait introduite dans son second memoire 
apres-audience et a communique de nouvelles pages 38 et 39 corrigees en ce sens. Elle a 
precise que cela n'affectait pas son raisonnement quant au caractere incoherent et artificiel des 
calculs de I a Demanderesse. Le 4 avril 2012, la Demanderesse a pris note de la correction 
effectuee par la Defenderesse et a souligne que ce changement, au contraire, affectait le 
raisonnement du Congo. Le 5 avril 2012, la Defenderesse a soumis de breves observations 
complementaires en reponse a la lettre de la Demanderesse du 4 avril. Le meme jour, le 
Tribunal Arbitral a accuse reception de la lettre de la Defenderesse et a declare le debat clos 
sur ce suj et. 

123. Le 14 juin 2012, le Secretariat de la Cour a informe le Tribunal Arbitral et les parties que 
lors de sa session du 14 juin 2012, et conformement a I' article 24(2) du Reglement, la Cour a 
prolonge le delai pour rendre la Sentence Finale jusqu'au 28 septembre 2012. 

124. Le 17 juillet 2012, la Defenderesse a communique au Tribunal Arbitral un arret de la 
Cour d'appel de Paris du 12 juin 2012 qui a rejete le recours en annulation forme par elle a 
1' encontre de la sentence partie lie en date du 20 aout 2011. 

125. Le 14 septembre 2012, le Secretariat de la Cour a informe le Tribunal Arbitral et les 
parties que lors de sa session du 13 septembre 2012, et conformement a l'article 24(2) 
du Reglement, la Cour a prolonge le delai pour rendre la Sentence Finale jusqu'au 31 octobre 
2012. Le Secretariat de la Cour a egalement indique que Madame Marie-Camille Pitton etait 
desormais la conseillere en charge du dossier. 

126. Le 1 er octobre 2012, la Demanderesse a presente au Tribunal Arbitral une demande de 
mesure d'urgence relative a une requete deposee par la Caisse Nationale de Securite Sociale 
du Congo visant a ce que Commisimpex soit declaree en cessation de paiements et mise en 
liquidation lors d'une audience du Tribunal de commerce de Brazzaville du 2 octobre 2012. 

127. Le meme jour, le Tribunal Arbitral a accuse reception de la lettre de la Demanderesse et 
a ordonne a la Defenderesse de prendre toutes dispositions pour maintenir le status quo entre 
les parties et de !'informer des dispositions prises par elle avant le lendemain matin 10h. 

128. Le 2 octobre 2012, la Defenderesse a fourni ses commentaires au Tribunal Arbitral 
indiquant que !'audience prevue n'etait qu'une premiere audience de procedure. 

129. Le meme jour, le Tribunal Arbitral a accuse reception de la lettre de la Defenderesse. 

130.Le 4 octobre 2012, la Demanderesse a adresse au Tribunal Arbitral une demande de 
mesure provisoire. 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 26 of 168



24 

131. Le meme jour, le Tribunal Arbitral a accuse reception de la lettre de la Demanderesse et 
a invitee la Defenderesse a lui adresser ses commentaires pour le 8 octobre a lOh au plus tard. 

132. Le 8 octobre 2012, le Tribunal Arbitral a adresse aux parties !'Ordonnance de Procedure 
no. 7 qui dispose : 

« Attendu que par courriel en date du I"" octobre 20I2, la Demanderesse a presente au 
Tribunal Arbitral une demande de mesure d'urgence; 

Attendu que la Demanderesse a indique que par requete aupres du Tribunal de Commerce de 
Brazzaville du 26 septembre 20I2, la Caisse Nationale de Securite Sociale du Congo a 
demande que « Commisimpex soit declanie en cessation de paiements, que ses biens soient 
liquides et que le tribunal nomme les organes de liquidation » alleguant que celle-ci etait 
debitrice de cotisations sociales depuis I98I ; 

Attendu que Ia Demanderesse a encore explique que le President du Tribunal de Commerce de 
Brazzaville avail, apres avoir invoque une vaine tentative de conciliation des parties, par 
ordonnance du 28 septembre 20I2, fixe une audience le 2 octobre 20I2 a ShOO« auxjins de 
statuer sur les merites de ladite requete » demandant a Commisimpex de « produire [ses] 
defenses huit )ours au plus tard avant I 'audience » ; 

Attendu que la Demanderesse a indique au Tribunal Arbitral qu 'aucune tentative de 
conciliation n 'avail ete entreprise, que les delais fiXes par le tribunal etaient en violation to tale 
des droits de !a defense et que cette procedure etait destim!e (( a permettre aux autorites 
congolaises de prendre jrauduleusement le contr6le de Commisimpex via le liquidateur qui sera 
nomme par le Tribunal de Commerce de Brazzaville, de maniere a court-circuiter von·e 
sentence a intervenir (. . .) » ; 

Attendu que la Demanderesse a demande au Tribunal Arbitral « d'ordonner au Congo de 
donner les instructions necessaires a sa Caisse Nationale de Securite Sociale, organisme 
public, d'accepter un renvoi de l 'audience du 2 octobre 20I2 a une audience ulterieure, le 
temps que Commisimpex puisse presenter sa defense etlou demander d'aun·es mesures 
provisoires a votre Tribunal» ; 

Attendu que par courriel du I octobre 20I2, le Tribunal Arbitral a accuse reception de Ia lettre 
de la Demanderesse et a ordonne a Ia Defenderesse « de prendre immediatement toutes 
dispositions pour qu 'aucune mesure qui pow·rait modifier /e status quo entre les parties et 
eventuellement affecter le prononce et les effets de Ia sentence arbitrale a venir n 'intervienne 
avant que le Tribunal Arbitral ait pu instruire, dans le respect du contradictoire, Ia demande de 
mesure d'urgence qui lui est soumise fee soir} et prendre une decision a son egard » ,· 

Attendu que le Tribunal Arbitral a egalement demande a la Defenderesse de l 'informer des 
dispositions prises par elle avant I Oh le lendemain matin ,· 

Attendu que le 2 octobre 2012, la Defenderesse a indique que /'audience prevue ce jour la 
n 'etait qu 'une premiere audience de procedure et qu 'en aucun cas une decision ne serait prise 
a cette audience sur Ia demande de !a Caisse Nationale de Securite Sociale, precisant que cette 
affaire allait faire /'objet d'une instruction contradictoire et que Commisimpex aurait 
l 'occasion de presenter sa defense ; 

Attendu que le meme jour, le Tribunal Arbitral a accuse reception de Ia lettre de Ia 
Defenderesse et l 'a remercie de sa reactivite ,· 
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Attendu que le 4 octobre 2012, la Demanderesse a soz.1mis au Tribunal Arbitral une demande de 
mesure provisoire, expliquant que la procedure intentee contre Commisimpex par la Caisse 
Nationale de Securite Sociale se Jande sur des p retendus arriere de paiement de cotisations 
sociales de salaries de Commisimpex pour la periode de 1981 ci 2011 et que la Caisse avail 
demande non pas le paiement de sa pretendue creance mais fa liquidation de Commisimpex et 
fafaillite personnelle de M Hajaij; 

Attendu que la Demanderesse a precise qu 'au dela du fait que cette action etait soudaine, les 
delais imposes dans cette procedure etaient surprenants et en violation du principe du 
contradictoire ; 

Attendu que la Demanderesse a egalement souligne que les faits reproches etaient denues de 
fondement dans la mesure au Commisimpex a he mise en sommeil par resolution de son 
Assemblee Generale du 28 juin 1991, ainsi que le prouve egalement un certificat de non­
imposition du Service des Contributions directes du Congo, qu 'elle n 'etait debitrice d'aucune 
cotisation envers la Caisse Nationafe de Securite Sociafe du Congo et qu 'aucune mise en 
demeure ne lui avait d'ailleurs ete adressee ; 

Attendu que la Demanderesse a demande au Tribunal Arbitral « d'ordonner au Congo de 
donner les instructions necessaires a sa Caisse Nationale de Securite Sociale, organisme 
public, de se desiste'· de son action en constat de cessation de paiement et liquidation, san 
prejudice de toute action au fond que fa Caisse jugerail m}cessaire d'intenter pour qu 'il soit 
statue, dans fe pfein respect des droils de Ia defense, sur ses pretendues creances a l egard de 
Commisimpex » et « [e]n toute hypothese (. . .)de lui donner acte, clans le cadre de Ia sentence a 
intervenir, de ses protestations quant a !a regularite et au bien Jande de la procedure intentee 
par la Caisse Nationale de Securite Sociale devant fes juridictions congofaises » ; 

Attendu que par courriel du 4 octobre 2012, le Tribunal Arbitral a accuse reception de la lettre 
de Ia Demanderesse et invitee la Defenderesse a commenter cette lettre pour le 8 octobre 2012 
a 1 Oh au plus tard; 

Attendu que la Defenderesse n 'a pas .fourni de commentaires dans fes delais fixes par fe 
Tribunal Arbitral,· 

Attendu que la Republique du Congo ne peut invoquer aucun interet legitime a ce que la mise 
en liquidation de Commisimpex intervienne a bref delai et, en tout cas, avant la fin du present 
arbitrage; 

LE TRIBUNAL ARBITRAL DECIDE: 

1. Les parties doivent prendre toutes mesures destinees a eviter que le status quo entre elles ne 
so it modifie jusqu 'au prononce de Ia sentence finale. 

2. A cet egard, il est ordonne a la Repubfique du Congo de prendre toutes les dispositions qui 
s 'imposent pour qu 'aucune organisation de I 'Eta! congolais ne .fasse mettre la societe 
Commisimpex en liquidation avant que la sentence finale ne soit rendue dans le present 
arbitrage ». 

133. Le meme jour, apres le prononce de cette Ordonnance, la Defenderesse a foumi au 
Tribunal Arbitral ses commentaires sur la lettre de la Demanderesse du 4 octobre 2012. Le 
Tribunal Arbitral a accuse reception de cette lettre eta indique que son contenu n'etait pas de 
nature a remettre en cause les decisions prises dans !'Ordonnance de Procedure no. 7. 
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134. Le 10 octobre 2012, le Tribunal Arbitral a informe les parties de la cloture des debats 
conformement a l'article 22 (2) du Reglement CCI, n'ayant pas estime utile d'organiser une 
nouvelle audience pour entendre M. Mberi apres reception des Memoires Apres-Audience, 
comme envisage dans !'Ordonnance de Procedure no. 6 du 9 mars 2012. 

135. Le 11 octobre 2012, et conformement a l'article 24(2) du Reglement, la Cour 
Intemationale d' Arbitrage a prolonge le delai pour rendre la Sentence Finale jusqu'au 31 
decembre 2012. 

136. Les parties ont remis au Tribunal Arbitral des lettres en date des 18, 19 et 25 octobre 
2012 sur la procedure relative ala liquidation de Commisimpex. 

137. Le 29 octobre 2012, Madame Carole Malinvaud a informe les parties que l'un de ses 
associes envisageait de repondre favorablement a la sollicitation de la Republique du Congo 
pour l'assister dans la finalisation des projets de nouveau code petrolier et de modele de 
contrat de partage de production prepares par !'administration congolaise eta precise que cela 
n'avait pas de lien avec la presente affaire. 

138. Le 30 octobre 2012, le Tribunal Arbitral a accuse reception des lettres des parties des 18, 
19 et 25 octobre 2012 sur la procedure relative ala liquidation de Commisimpex et informe 
les parties que ces lettres n'etaient pas admises a la procedure, les debats ayant ete declares 
clos par lettre du 10 octobre 2012. 

Le meme jour, la Demanderesse a informe le Tribunal Arbitral de la decision du Tribunal de 
Commerce de Brazzaville pronon9ant la liquidation et la dissolution de Commisimpex ainsi 
que la faillite personnelle de M. Hajaij, responsable de Commisimpex. A ce titre, elle 
demandait, entre autres, au Tribunal Arbitral de bien vouloir re-ouvrir les debats. 

139. Le 31 octobre 2012, le Tribunal Arbitral a accuse reception de la lettre de la 
Demanderesse du 30 octobre 2012 eta invite la Defenderesse a commenter cette lettre pour le 
2 novembre a 19h au plus tard. 

140. Le 2 novembre 2012, les parties ont remis au Tribunal Arbitral leurs demandes relatives 
aux frais de !'arbitrage. A la meme date, la Defenderesse a indique que n'arrivant pas a 
joindre sa cliente, elle confirmait le contenu de ses lettres des 8 et 19 octobre 2012. 

141. Le 7 novembre 2012, le Tribunal Arbitral a adresse aux parties !'Ordonnance de 
Procedure no. 8 qui dispose : 

« Attendu que par lettre du 8 octobre 2012, Ia Defenderesse a adresse ses observations relatives 
a Ia lettre de Commisimpex en date du 4 octobre 2012; 

Attendu que le Tribunal Arbitral a accuse reception de ces observations, natant qu 'elles avaient 
ete communiquees apres !'envoi de l 'Ordonnance de Procedure no. 7, et a indique que le 
contenu de cette lettre n 'etait pas de nature a remettre en cause les decisions prises dans cette 
ordonnance ; 

Attendu que par lettre du 18 octobre 2012, dont une copie etait adressee au Tribunal Arbitral, 
le conseil de la Demanderesse a demande au conseil de Ia Defenderesse de bien vouloir 
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s 'assurer que sa cliente respecte !'Ordonnance de Procedure no. 7 du Tribunal Arbitral, 
expliquant qu'au cours de !'audience de procedure du I6 octobre 20I2 devant le Tribunal de 
Commerce de Brazzaville, celui-ci avait, sur demande de l 'avocat de la Caisse Nationale de 
Securite Sociale (« CNSS ») et sans meme que les disponibilites des avocats soit verifiees, fixe 
une audience de plaidoirie au 23 octobre 20I2 et qu 'un delibere devrait, dans ces 
circonstances, intervenir a bref delai; 

Attendu que par lettre du I9 octobre 2012, dont une copie etait egalement adressee au Tribunal 
Arbitral, le conseil de Ia Defenderesse a accuse reception de Ia lettre du conseil de Ia 
Demanderesse eta joint une lettre adressee le II octobre 20I2 par le Directeur de Cabinet du 
Ministre d'Etat, Garde des Sceaux, Ministre de la Justice et des Droits Humains a Monsieur le 
Procureur de Ia Republique pres le Tribunal de Grande Instance de Brazzaville par laquelle le 
Directeur du Cabinet du Ministre a transmis au Procureur « (. . .)pour qu 'il so it accompli par 
vous ce qu 'il appartiendra devant le Tribunal de Grande Instance de Brazzaville, l 'ordonnance 
de procedure n°7 rendue le 8 octobre 20I2 par le Tribunal arbitral de Paris dans !'affaire 
opposant la societe Commisimpex a l 'Etat Congo/a is mise en delibere pour decision etre rendue 
au plus tard le mois prochain. » Il etait precise que « Dans cette ordonnance le Tribunal 
arbitral fait injonction a l 'Etat Congolais et a ses demembrements de ne pas court-circuiter Ia 
sentence attendue par une decision de mise enfaillite de commisimpex, allusionfaite a !'action 
intentee a cet effet par la CNSS devant le Tribunal du Commerce de Brazzaville. » Par ailleurs, 
le conseil de Ia Defenderesse a egalement joint le « So it-Transmis du Procureur de Ia 
Republique du 17 octobre 2012 » au il a recommande « d'eviter de prendre une decision de 
mise en faillite de Commisimpex (Affaire CNSS c/Commisimpex) avant le prononce de la 
sentence arbitrale. » 

Attendu que le 25 octobre 20I2, le conseil de la Demanderesse a informe le Tribunal Arbitral 
que la CNSS n 'avail pas renonce a sa procedure contrairement aux dispositions de 
l 'Ordonnance de Procedure no. 7 et qu 'une audience de plaidoirie s 'etait done tenue le 23 
octobre 20I2 au cours de laquelle Commisimpex, d'une part, avait demande « qu 'il soil sursis 
au jugement, notamment en raison de la plainte avec constitution de partie civile pour faux, 
usage de faux et escroquerie deposee Ia veille par Commisimpex aupres du doyen des juges 
d'instruction pres le Tribunal de grande instance de Brazzaville» ainsi que !'absence au fond 
de creance de Ia CNSS, et, le Procureur de Ia Republique du Congo, d'autre part, demande 
qu 'il so it sursis a la procedure de liquidation du fait de Ia plainte deposee par Commisimpex. 
Le conseil de Ia Demanderesse a precise que Ia decision du President devait etre rendue le 30 
octobre 20I2; 

Attendu que le 30 octobre 20I2, le Tribunal Arbitral a accuse reception des lettres des parties 
des I8, I9 et 25 octobre 20I2 sur la procedure relative a la liquidation de Commisimpex et 
informe les parties que ces lettres n 'etaient pas admises a la procedure, les debats ayant ete 
declares clos par lettre du IO octobre 20I2 ,· 

Attendu que le meme jour, le conseil de la Demanderesse a informe le Tribunal Arbitral que le 
Tribunal de Commerce de Brazzaville avail prononce Ia liquidation et Ia dissolution de 
Commisimpex, nomme les organes de liquidation et prononce la faillite p ersonnelle de M 
Hajaij, l 'interdisant egalement d'exercer une activite commerciale ou de diriger une societe 
commerciale pendant dix ans. Le conseil de !a Demanderesse a precise que celle-ci et M Hajaij 
avaient interjete appel mais qu 'en droit congolais, celui-ci n 'etait pas suspensif. Par 
consequent, le conseil de Ia Demanderesse a prie le Tribunal : 

« -d'autoriser Ia reouverture des debats conjormement a !'Article 22(1) in fine du 
Reglement CCI, afin de pouvoir considerer Ia presente demande ,· 
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-de prendre acte de Ia violation par le Congo de l 'Ordonnance ; 

-de prendre acte du caractere intentionnel et abusif de cette violation ; 

-de rendre une sentence (1) reiterant son Ordonnance, (2) ordonnant au Congo de 
prendre les mesures mJcessaires pour que sa CNSS acquiesce a l 'appel interjete par 
Commisimpex et M Hajaij, etlou prenne toutes autres mesures permettant de retablir le 
statu quo conformement aux termes de l 'Ordonnance, (3) ordonnant au Congo de 
prendre les mesures necessaires pour que Ia CNSS acquiesce a une demande de sursis 
a execution de Ia decision du Tribunal de commerce dans l'attente de !'arret d'appel a 
intervenir et (4) ordonnant en tout etat de cause au Congo de renoncer afaire executer 
Ia decision du Tribunal de Commerce de Brazzaville de ce jour devant toute juridiction, 
judiciaire ou arbitrate; et d'en firer toute autre consequence qu 'il estimera 
necessaire ». 

Attendu que le 31 octobre 2012, le Tribunal Arbitral a accuse reception de Ia lettre de la 
Demanderesse du 30 octobre 2012 et a invite Ia Defenderesse a commenter celle-ci pour le 
2 novembre 2012; 

Attendu que par lettre du 2 novembre 2012, le conseil de Ia Defenderesse a indique qu'il ne 
parvenait pas a contacter sa cliente pour obtenir des informations et prendre des instructions et 
n 'avait done pas d'elements a ajouter a ceux figurant dans ses lettJ-es des 8 et 19 octobre 
derniers; 

Attendu que le Tribunal Arbitral con.firme son Ordonnance de Procedure no. 7 qui dispose 
que: 

1. Les parties doivent prendre toutes mesures destinees a eviter que le status quo entre 
elles ne so it modifie jusqu 'au prononce de Ia sentence finale . 

2. A cet egard, il est ordonne a Ia Republique du Congo de prendre toutes les 
dispositions qui s 'imposent pour qu 'aucune organisation de l 'Etat congolais ne fasse 
mettre la societe Commisimpex en liquidation avant que la sentence finale ne soit 
rendue dans le present arbitrage. 

Attendu que le Tribunal Arbitral considere qu 'en l 'etat la reouverture des de bats est necessaire, 
comme le prevail !'article 22 (1) du Reglement d 'arbitrage, afin de pouvoir examiner Ia 
demande de Commisimpex ; 

LE TRIBUNAL ARBITRAL DECIDE: 

1. Les debats sont re-ouverts comme le permet !'article 22 (1) du Reglement d'arbitrage 
de Ia CCI 

2. La Demanderesse precisera ses demandes pour le 14 novembre 2012. 

3. La Defenderesse adressera ses commentaires pour le 21 novembre 2012. 

4. Une conference telephonique entre les parties et le Tribunal Arbitral aura lieu fin 
novembre ou debut decembre 2012 pour debattre de ces questions. » 

142. Le 12 Novembre 2012, le Tribunal Arbitral a indique aux. parties que la conference 
telephonique prevue dans !'Ordonnance de Procedure no. 8 etait fixee au 28 novembre a 
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17h30. Le meme jour, les parties ont confrrme leurs disponibilites pour cette date. Le Tribunal 
Arbitral a alors confrrme la tenue de la conference telephonique le 28 novembre 2012. 

143. Le 14 novembre 2012, la Demanderesse a precise ses demandes conformement a 
!'Ordonnance de Procedure no.8, par une lettre accompagnee de pieces factuelles C-205 a C-
217 et de pieces juridiques C-RJ142 a C-RJ 149. 

144. Le 15 novembre 2012, le Secretariat de la CCI a informe les parties qu'il avait re9u la 
visite de Monsieur Gaston Mossa qui se presentait comme liquidateur judiciaire de 
Commisimpex et demandait les coordonnees du conseil de celle-ci. Le Secretariat a invite 
Commisimpex a indiquer pour le 16 novembre 2012 si elle autorisait le Secretariat a 
communiquer ses informations a Monsieur Mossa. 

145. Le 16 novembre 2012, le conseil Commisimpex a indique au Secretariat qu'il ne 
s'opposait pas a ce que ces coordonnees soient transmises mais a precise qu'aucune autre 
information ne devrait etre communiquee. Commisimpex a egalement indique qu'elle pensait 
que Monsieur Mossa n'etait pas le veritable liquidateur. 

146. Le 19 novembre 2012, le Secretariat a indique avoir pris note des indications de 
Commisimpex et a confirme qu'il allait transmettre ses coordonnees a Monsieur Gaston 
Mossa, ce qu'il a fait le meme jour. 

147. Le 21 novembre 2012, la Defenderesse a sollicite une prorogation de delai jusqu'au 22 
novembre, 14 heures, pour remettre ses observations en reponse, conformement a 
!'Ordonnance de Procedure no.8. Le meme jour, le Tribunal Arbitral a accorde la prorogation 
demandee. 

148. Le 22 novembre 2012, la Defenderesse a remis ses observations en reponse, par une 
lettre accompagnee de la piece factuelle R-1 02 et de piece juridique R-RJ 79. 

149. Le 27 novembre 2012, le Secretariat a transmis au Tribunal Arbitral une lettre de M. 
Gaston Mossa du 19 novembre 2012 adressee a son President et signifiee par Huissier de 
Justice ala Cour Intemationale d' Arbitrage le 26 novembre 2012. Cette lettre a ete soumise 
aux parties le meme jour pour discussion lors de la conference telephonique prevue le 28 
novembre 2012. 

150. Le 27 novembre 2012, la Demanderesse a communique au Tribunal Arbitral en vue de la 
conference telephonique prevue le 28 novembre 2012les pieces C218, C219 et C220. 

151. Le 28 novembre 2012, une conference telephonique a ete tenue entre les parties et le 
Tribunal Arbitral. 

152. Le 30 novembre 2012, le Tribunal Arbitral a adresse aux parties !'Ordonnance de 
Procedure no. 9 qui dispose: 

« Attendu que par Ordonnance de Procedure no. 8 du 7 novembre 2012, les debats ont ete re­
ouverts sur demande de Commisimpex, a !a suite de !a decision du Tribunal de Commerce de 
Brazzaville prononr;ant la liquidationjudiciaire de Commisimpex et lajaillite personnelle de M 
Hajaj; 
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Attendu que conformement a I 'Ordonnance de Procedure no. 8, Commisimpex a precise ses 
demandes le 14 novembre 2012 ; 

Attendu que ses demandes etaient les suivantes: 

« Commisimpex prie le Tribunal, dans le cadre de sa sentence a venir : 

(1) de prendre acte de Ia violation par le Congo de l 'Ordonnance de procedure no. 7; 

(2) de prendre acte du caractere intentionnel eta bus if de cette violation ; 

(3) de cons tater le caractere abusif et jrauduleux de Ia liquidation de Commisimpex; 

(4) de dire, en consequence, que, pour les besoins du present arbitrage, il ne reconnait 
pas la mise en liquidation judiciaire de Commisimpex; 

(5) de constater, dans cet arbitrage, le defaut de qualite des liquidateurs nommes pour 
representer Commisimpex ; 

(6) d'ordonner en tout etat de cause au Congo de renoncer a se prevaloir et/ou faire 
executer Ia decision du Tribunal de Commerce de Brazzaville en date du 30 octobre 
2012, devant votre tribunal et/ou devant tout autre juridiction, judiciaire ou arbitrate ; 

(7) d'ordonner au Congo de prendre les mesures necessaires pour que la CNSS 
acquiesce a l 'appel interjete par Commisimpex et M Hajaij, et/ou prenne toutes autres 
mesures permettant de retablir le statu quo conformement aux termes de l 'Ordonnance 
de procedure n° 7; et 

(8) d'ordonner le remboursement par le Congo, au profit des demandeurs, de tous les 
jrais engendres dans le present arbitrage par la procedure de liquidation. » 

Attendu que conformement a l 'Ordonnance de Procedure no. 8, Ia Republique du Congo, a, le 
21 novembre 2012, presente ses commentaires sur Ia soumission de Commisimpex; 

Attendu que !a Republique du Congo conclut a I 'irrecevabilite des demandes de Commisimpex 
et demande au Tribunal Arbitral, en tout etat de cause, de les rejeter comme mal fondees ; 

Attendu que le 27 novembre 2012, le Secretariat de la CCI a transmis au Tribunal Arbitral une 
lettre de M Gaston Massa, President du Syndic de liquidation de Commisimpex, que le 
Secretariats 'etait vu signifie par huissier le 26 novembre 2012, que dans cette lettre, M Gaston 
Massa indiquait au Tribunal Arbitral que les actes accomplis par M Hajaij au nom de 
Commisimpex etaient dorenavant nuls et de nul e.ffet et que seul le syndic de liquidation etait 
competent a eel egard; 

Attendu que le meme jour, le Tribunal Arbitral a transmis cette lettre aux parties pour 
discussion tors de Ia conference te!ephonique prevue le 28 novembre 2012; 

Attendu qu 'au cours de cette conference telephonique entre les parties et le Tribunal Arbitral, 
ant ete debattues tant les questions soulevees par les ecritures des parties que la lettre de M 
Gaston Massa ; 

Attendu que le Tribunal Arbitral constate que l 'Ordonnance de Procedure no. 7 par laquelle il 
etait ordonne « ( ... ) a Ia Republique du Congo de prendre toutes les dispositions qui s 'imposent 
pour qu 'aucune organisation de I 'Etat congolais ne jasse mettre la societe Commisimpex en 
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liquidation avant que !a sentence finale ne soit rendue dans le present arbitrage » n 'a pas 
empeche le prononce de Ia liquidation judiciaire de Commisimpex, sans qu 'if en decoule 
necessairement une violation par la Republique du Congo de cette ordonnance ; 

Attendu en effet que le Tribunal Arbitral a constate que le Directeur de cabinet du Ministre de 
la Justice avait transmis « (. . .) !'Ordonnance de Procedure no. 7 au Procureur de la 
Republique pres le Tribunal de Grande Instance de Brazzaville en lui donnant instruction de 
faire le necessaire pour eviter qu 'une decision de mise en jaillite ne so it prononcee avant la 
sentence a intervenir »; 

Attendu que le Tribunal Arbitral estime que, !a decision faisant !'objet d'un recours, !a 
Republique du Congo est en mesure de retablir le statu quo entre les parties qui a ete rompu et 
qu 'il y a done lieu de lui ordonner de le jaire ; 

Attendu que pour le reste des demandes de Commisimpex, le Tribunal Arbitral se determinera 
dans sa sentence finale ; 

Attendu qu 'il y a lieu, dans ces circonstances, a prononcer a nouveau Ia cloture des de bats ,· 

LE TRIBUNAL ARBITRAL DECIDE: 

1. Les debats sont clos conformement a !'article 22 (1) du Reglement d'arbitrage de !a 
CCI 

2. La Republique du Congo doit prendre toutes les mesures necessaires pour que le 
statu quo entre les parties soit retabli dans les plus brejs delais et en tout cas avant 
le pro nonce de !a sentence finale. » 

153. A la meme date, le Tribunal Arbitral a adresse a M. Gaston Massa, avec cop1e aux 
parties et au Secretariat de la CCI la lettre suivante : 

« Monsieur, 

Le Tribunal Arbitral accuse reception de votre lettre en date du 19 novembre 2012 qui lui a ete 
transmise par le Secretariat de !a Cour internationale d'arbitrage de !a CCI le 27 novembre 
2012, lui-meme l'ayant rer;ue le 26 novembre 2012. 

Le Tribunal Arbitral a pris note de I 'indication selon laquelle un jugement du Tribunal de 
Commerce de Brazzaville du 30 octobre dernier a declare la societe Commisimpex en 
liquidationjudiciaire ainsi que lajaillite personnelle de M Hajaij. 

Il a egalement pris en consideration le fait que vous estimiez que les actes accomplis par 
M Hajaij etaient dorenavant nuls et de nul effet et que seul le syndic de liquidation etait 
competent pour accomplir des actes au nom de Commisimpex. 

Cependant, la validite de !a decision du Tribunal de Commerce de Brazzaville est contestee et 
son opposabilite au Tribunal Arbitral fait ! 'objet d'un debat devant celui-ci. 

Dans ces conditions, le Tribunal Arbitral ne peut reconnaftre comme representants de 
Commisimpex que ceux deja constitues dans !a procedure arbitrate, dans laquelle !a cloture des 
de bats a ete prononcee. 
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Veuillez agreer, Monsieur, l 'expression de mes sentiments distingues. 

Yves DERAINS 
President du Tribunal Arbitral» 

154. Le 13 decembre 2012, et conformement a !'article 24(2) du Reglement, la Cour 
Intemationale d' Arbitrage a prolonge le delai pour rendre la Sentence Finale jusqu'au 28 
fevrier 2013. 

III. POSITION DES PARTIES 

A. Position de Ia Demanderesse 

155. Commisimpex demande I' execution par le Congo du Protocole de 2003 qui constitue un 
accord entre le Congo et Commisimpex, par lequel le Congo reconnalt sa dette envers 
Commisimpex et s'engage ala regler en sa totalite. Le montant de la dette globale, qui s'eleve 
a 960.000.000 FRF (equivalent de 48 milliards FCF A), est rappele dans ce Protocole. Par 
ailleurs, l'article 6 du Protocole de 2003 prevoit que les parties s'engageraient «a conclure un 
protocole d'accord definitif», fixant les elements accessoires des accords. Bien que le Congo 
n'ait pas donne suite a son engagement, la validite et la portee du Protocole de 2003 ne sont 
pas affectees dans la mesure ou ce protocole d'accord defmitif ne devait etre conclu qu'en 
complement et non pour validation du Proto cole de 2003. Cet article ne renvoie pas a des 
negociations ulterieures de la creance de Commisimpex qui rendraient le protocole caduc si 
elles n'etaient pas menees. Les negociations mentionnees par le point 4 ne sont que des 
negociations en execution du Protocole. 

156. En sus d'arreter le montant total de la dette, le Protocole de 2003 determine les modalites 
de son reglement. Ainsi, au titre du Protocole de 2003, les parties sont convenues de scinder 
la dette globale: d'une part le « reglement de 440 millions FRF correspondant a la dette 
toujours due par la Republique du Congo» en vertu du Protocole de 1992 et due, aux termes 
du Protocole de 2003, par Commisimpex ala Banque Saradar; d'autre part,« le paiement de 
520 millions FRF, correspondant a la partie restante de la dette du Congo envers 
Commisimpex, que le Congo aurait du regler par !'attribution d'entreprises a privatiser » 
avec un taux d'interet de 10% par an. Aux termes de }'article 4 du Protocole de 2003, la 
deuxieme partie de la dette devrait faire l'objet d'un (( reglement en trois temps: unpaiement 
comptant, l 'attribution de societes a privatiser et le paiement du reliquat en 84 mensualites, 
sous reserve de !'emission d'une garantie du Congo au profit de Commisimpex ». 

157. Le Congo tente de remettre en cause le montant de la dite creance. Or, la dette du Congo 
a l'egard de Commisimpex a fait l'objet de verification, notamment par les «plus hauts 
responsables congolais ».Tel est le cas de la verification effectuee par la commission 
interministerielle du 27 mars 1987, materialisee dans la Fiche de Calcul de 1991 qui evalue la 
creance de Commisimpex a 29.949.284.818 FCFA par la CCA. Les responsables congolais de 
l'epoque ont d'ailleurs confirme que le montant de la dette etait proche de 29,9 milliards 
FCF A. Cette fiche de calcul comprend to us les marches a 1' origine de la creance de 
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Commisimpex et exclut les instruments non signes par Commisimpex en decembre 1986, les 
marches annules (le marche no. 043/86 du 20 mai 1986 qui n'a jamais ete execute et le 
marche no. 185/84 escompte le 18 juin 1984 aupres de !'Equator Bank) et le paiement re<;:u 
par Commisimpex de 15 millions USD, effectue par le Congo le 28 avril1987, seul paiement 
jamais re<;:u par Commisimpex. · 

158. Le Congo n'apporte pas la preuve que certains marches aient ete regles comme il le 
soutient. Il a introduit au dossier une convention de refinancement de 1988 mais celle-ci n'a 
jamais ete executee. Commisimpex n'a pas non plus re<;:u de paiement par le biais de 
l'escompte de billets a ordre, le seul ayant eu 'lieu etant aupres de l'Equator Bank dont les 
montants ne sont pas reel ames dans le present arbitrage. Enfin, 1' affirmation que 
Commisimpex aurait re<;:u des paiements « occultes » n' est pas non plus demontree, 
M. Gossaki ayant meme indique que si de tels paiements avaient eu lieu, le Congo aurait du 
pouvoir les retracer. 

159. Le Congo, bien que contestant le montant de la creance de Commisimpex, n'a fourni 
aucun calcul. Il se fonde uniquement sur deux documents emis par la CCA en 1991 : une 
Fiche a !'attention de Monsieur le Ministre de l'Economie, des Finances et du Planet la Note 
a !'attention de Monsieur le Ministre du Plan, des Finances et de l'Economie. Cependant le 
Congo a omis de fournir les annexes explicatives des calculs effectues. En tout etat de cause, 
I' absence de credibilite des montants dans ces documents est confirmee par la Fiche de calcul 
detaillee emise par la CCA en septembre 1991 qui donne le montant de la dette au 31 
decembre 1986 (29.949.284.818 FCFA) et foumit le detail des marches compris dans le calcul 
ainsi que le calcul des inten~ts. Le montant calcule dans cette fiche a d'ailleurs ete repris dans 
les actes de la Conference nationale et du proces Lekoundzou en 1991-1992. 

160. Puis, lors de reunions en septembre et octobre 1992, les parties sont convenues 
verbalement d'arreter la dette globale du Congo envers Commisimpex a 48 milliards FCF A. 
La lettre du 7 octobre 1992 reflete d' ailleurs !'existence de ces reunions. La difference de 
montant s'explique par l'ajout des montants du proces-verbal du 13 fevrier 1988 et du proces­
verbal du 7 octobre 1988 et !'accumulation d'interets tout au long de cette periode. Ce calcul a 
ete confirme par le cabinet Mazars. 

161. Or, le Congo tente non seulement de contester !'existence de ces reunions, en faisant 
reference a un proces-verbal de deliberation du conseil d'administration de Commisimpex 
datant de 1997, mais il conteste encore le caractere authentique de la lettre du 7 octobre 1992. 
Cependant, la CCA en a accuse reception en y apposant son tampon officiel. De plus, le 
President de la Republique du Congo etait en possession d'une copie de la lettre litigieuse, 
comme confirme lors d'une entrevue avec M. Hajaij, le responsable de Commisimpex, en 
2003. 

162. Le Congo se fonde egalement sur le rapport d'expertise de M. Ricol, pour invoquer 
!'absence de cause du Protocole de 2003. « Le Congo utilise aujourd'hui cette expertise et ces 
quelques documents, qui concluent, en raison des erreurs faites, a un montant de Ia dette 
totale du Congo envers Commisimpex significativement mains eleve qu 'en realite, pour 
pretendre que le Protocole de 2003 n 'est pas cause >l Or, comme indique precedemment, les 

Memoire en Replique, para 12, page 5. 
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parties sont, depuis septembre 1992, convenues que la dette du Congo envers Commisimpex 
ferait l'objet d'une scission, dont le Protocole de 2003 reflete le deuxieme volet. 

163. Quant au Protocole de 1992, il ne couvrait qu'une partie de la dette parce que la banque 
Saradar faisait pression sur 'M. Hajaij pour n!cuperer le montant qu'elle avait finance et 
mena9ait d'exiger la mise en reuvre de la garantie de 1986. Le Protocole de 1992 avait en 
effet ete signe dans une optique politique. Puis, contrairement a ce que pretend le Congo, 
Commisimpex n'a pas renonce a une partie de sa creance et aucune preuve d'une telle 
renonciation n'existe. 

L'annexe au protocole signee posterieurement a celui-ci et par le Congo uniquement, 
demontre que le protocole ne couvrait qu'une partie de la dette. Des lors, !'article 8 du 
Protocole de 1992 sur la substitution de celui-ci a tous accords anterieurs doit etre lu selon 
1 'intention des parties qui entendaient regler une partie seulement de la dette. Par ailleurs, le 
Congo ne soutient pas que le Protocole de 1992 couvre 1' ensemble des montants dus au titre 
des marches d'origine car il indique que certains marches avaient deja ete regles, soit que le 
montant du Protocole de 1992 resulte de deux decotes, soit encore que le montant restant du a 
Commisimpex n'a pas d'importance, le Congo semblant insinuer que le Protocole serait 
transactionnel. Ces arguments sont faux, le Congo n'etant pas parvenu a prouver un paiement 
autre que celui de 15 millions USD en 1987 et les decotes alleguees n'ayant jamais eu lieu. 
Par ailleurs, le Protocole de 1992 ne couvrant qu'une partie de la dette, la creance anterieure 
restait en vigueur. 

164. En outre, les verifications effectuees par Ernst & Young et la CCA confirment le 
montant de la creance de Commisimpex. Ernst & Young, intervenant dans le cadre de 
!'inscription de la dette dans les livres CCA par les tribunaux congolais, a d'abord evalue la 
creance a 48,5 milliards FCFA au 30 septembre 1992 mais l'a ensuite actualise au 30 
septembre 200 1. Son rapport a ete transmis a M. Gossaki, alors Directeur General de la CCA. 
Ce rapport a ete ensuite analyse et approuve par le Tribunal de commerce et la Cour d'appel 
de Brazzaville. LaCour de cassation dans son arret de cassation du 27 juin 2003 ne l'a pas 
remis en cause. Puis le 24 janvier 2002, M. Gossaki a ecrit a Ernst & Young et a indique dans 
une piece jointe un montant de la creance de Commisimpex proche de celui calcule par 
Ernst & Young, montrant que la CCA avait verifie ses calculs et pro cede a certains 
ajustements. Le temoignage de M. Gossaki qui con teste 1' estimation par la CCA de la creance 
de Commisimpex est done denue de credibilite. En outre, Commisimpex fut ensuite 
convoquee et la fiche d'audition du 27 mars 2002 confirme que les travaux d'expertise 
effectues par Ernst & Young ont ete verifies par la CCA et que la conclusion relative au 
montant avait re9u un avis favorable de la CCA et avait ete signee par M. Ganfere, agent de la 
CCA qui a assure le suivi du dossier Commisimpex. L'approbation du montant de la creance 
estimee fut confrrmee par une fiche individuelle du 10 mai 2002. Ce document porte 
egalement la signature de M. Ganfere. MM. Gossaki et Ikemo, Directeur General de la CCA, 
pretendent done maintenant ne pas avoir sui vi les actions de leur subordonne M. Ganfere. 

165. Puis, contrairement a ce que soutient le Congo, le Protocole de 2003 a ete valablement 
conclu sur delegation du President de la Republique. Les signataires du Protocole de 2003 
pour le Congo etaient MM. Longobe et Okemba qui agissaient « sur delegation de Monsieur 
le President de la Republique, son Excellence Monsieur Denis SASSOU NGUESSO et ayant 
pouvoir a cet effet ». L'aval du President avait ete re9u. Ceci n'a d'ailleurs pas ete dementi 
ulterieurement par ce dernier. En effet, suite a la non-execution du Protocole de 2003, 
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Commisimpex a directement contacte le President de la Republique par lettres du 29 
decembre 2003 et du 1 er aout 2004 mais ce demier n'a jamais remis en cause la validite du 
pouvoir des signataires du Proto cole de 2003. Il en est de meme de M. Okemba lors de son 
audition. 

166. Au surplus, ainsi qu'explique par M. Longobe, la pratique etait souvent celle d'une 
delegation presidentielle orale. Par un avis juridique du 7 juillet 2004, la Cour Supreme du 
Congo a d'ailleurs precise que les signataires du Protocole de 2003 avaient reryu !'habilitation 
verbale par le Chef de l'Etat. 

167. Puis, une lettre des signataires du Protocole, MM. Longobe et Okemba, au Ministere des 
Finances datee du 29 novembre 2003, done posterieure au Protocole de 2003, a confirme que 
le Protocole a ete signe sur instructions du President. M. Longo be a reitere de tels propos dans 
le cadre de l'enquete de gendarmerie de 2003-2004. En outre, cette delegation a ete confirmee 
par d'autres responsables congolais4

. 

168. En tout etat de cause, le comportement des diverses autorites congolaises a cree 
l'apparence d'une delegation presidentielle valide. 

169. La jurisprudence franryaise, en matiere de conclusion des contrats intemationaux, 
« impose l 'application du principe de l 'apparence et de la croyance legitime aux questions de 
pouvoir et ce, au titre d'une regle materielle du droitfranc;ais ». 

170. Or, le jour de la conclusion du Protocole de 2003, la croyance de Commisimpex « quant 
au pouvoir des signataires ( .. .) d'engager valablement le Congo etait legitime », le President 
de la Republique et le Ministre des Finances et du Budget ayant contribue a la conclusion du 
Protocole de 2003 et les signataires ayant agi, comme precedemment indique « sur delegation 
de Monsieur le President de !a Republique ». 

171. Par ailleurs, la « ratification peut resulter de taus actes, faits et circonstances qui 
manifestent, de la part du mandant, la volonte certaine de ratifier ». A plusieurs reprises, les 
«plus hautes autorites du Congo » ont ratifie le Protocole de 2003 apres sa signature. Tout 
d'abord, les signataires du Protocole ont insiste sur son execution5

. Par ailleurs, de nombreux 
representants congolais ont egalement confirme la validite du Protocole de 2003 et entame 
des demarches en vue de 1' executer6

. Puis, le Congo a commence a pro ceder a un debut 
d'execution du Protocole de 2003, d'abord en ce qui conceme le volet privatisation 
d'entreprises ou le Ministre en charge des privatisations a, sur demande de M. Longobe, 
envoye a Commisimpex une liste d'entreprises a privatiser le 4 mars 20047 puis, a travers le 
Ministre des Finances qui avait demande au Directeur General de la CCA, M. N guekoumou, 
de « commencer a payer !a creance de COMMISIMP EX dont l 'echeance du premier acompte 
de 6 milliards FCF A [eta it de passe] a l 'epoque » 8. En outre, I' avis juridique rendu le 7 juillet 
2004 par M. Lenga a confmne la validite du Protocole de 2003. 

4 

6 

7 

Pieces C32 et C71, Audition de M. Andely, Audition de M. Lenga. 
Pieces C163, C59, C167, Cl79 et Cl71. 
Pieces C30, C31, C35, C36, Cl63, C32 et C71. 
Pieces C69 et C172. 
Pieces C34 et C70. 
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172. Il convient de noter egalement que, contrairement aux allegations du Congo, 
!'intervention du Ministre des Finances n'est requise « qu 'en l 'absence d 'une intervention du 
President de la Republique ». En effet, les textes produits par le Congo contredisent la 
pratique des dirigeants congolais. Ainsi, « les nombreux marches et avenants sous-jacents a 
la dette du Congo, accords qui engageaient les finances de l 'Etat, ont ete dans leur grande 
majorite signes par le President de la Republique, et ne presentaient aucune trace d 'une 
intervention du Ministre des Finances». De meme, l'article 363 du decret no 2000-187 du 
10 aout 2000, ainsi que l'article 43 de la loi n° 1-2000 du ler fevrier 2000 soulignent la 
subordination du Ministre des Finances aux decisions du President de la Republique. 

173. Enfin, le Protocole de 2003 est un contrat qui comporte des engagements contraignants. 
Les negociations qui ont dure 3 mois etaient reelles et ne visaient pas a etre recommencees 
par le Ministre des Finances. Les termes meme du Protocole de 2003 confirment la volonte de 
signer un acte contraignant, contrairement ace qu'a pretendu M. Longobe a !'audience, qui 
n'a cesse d'affirmer qu'il n'avait pas le pouvoir d' engager et n'avait fait que suggerer que 
l'Etat « s'engage a». Il convient de rappeler ace titre que si le Protocole devait ne presenter 
que de simples propositions, il n'aurait pas pris la forme d'un contrat et il n'aurait pas ete 
necessaire dele faire signer par les deux parties. 

17 4. Le Protocole de 2003 etait final en depit des affirmations contraires des temoins 
presentes par le Congo. M. Longobe a affirme que le Protocole de 2003 etait subordonne a la 
verification ulterieure de la dette par le Ministere des Finances. Ceci n'est pas mentionne dans 
le Protocole. En outre, le Congo avait verifie avant la conclusion du Protocole de 2003 sa 
dette vis-a-vis de Commisimpex: (i) en 2001-2003 par les juridictions congolaises et par le 
cabinet Ernst and Young, (ii) en 2002 par 1' administration congolaise lors des travaux 
d'examen de la dette congolaise (iii) et par le Colonel Abia charge de l'enquete de 
gendarmerie. Ceci etait confirme par une note de synthese du 20 janvier 2004 redigee par le 
conseiller juridique et administratif de la presidence Armand Ougoundou. La necessite d'une 
verification ulterieure de la dette para.lt done inutile et n'est pas justifiee par M. Andely, 
Ministre des Finances d'aout 2002 a janvier 2005, qui s'est contente d'affirmer son manque 
de confiance envers Ernst and Young. 

175. Puis, contrairement ace que soutient le Congo, le Protocole de 2003 n'est pas depourvu 
de cause. Le Protocole de 2003 vaut reconnaissance de dette et prevoit les modalites de 
reglement de cette creance, notamment dans son Preambule qui prevoit la scission de la 
creance. En tout etat de cause, la jurisprudence estime, en matiere de reconnaissance de dette, 
que la cause de }'obligation est presumee et qu'il appartient au souscripteur d'en apporter la 
preuve contraire. Le Congo soutient que le Protocole de 1992 aurait un effet novatoire. 
Toutefois, un tel effet ne serait que partie I car « la novation requiert l 'extinction d 'une 
obligation ancienne, la naissance d'une nouvelle et ! 'intention d 'operer novation de 
l 'obligation ». Or, « Commisimpex n 'a jamais voulu donner effet novato ire au Protocole de 
1992 quanta la somme de 26 milliards correspondant aux entreprises a privatiser ». 

176. Par ailleurs, le Congo pretend que les demandes de Commisimpex seraient irrecevables 
en se fondant sur l'autorite de la chose jugee de la Sentence n° 9899. Or, le Protocole de 2003 
constitue un contrat conclu posterieurement ala Sentence de 2000. Il ne fait done aucun doute 
que cette sentence ne pouvait pas le couvrir. Puis, contrairement a ce que pretend le Congo, 
1' obligation de concentration de moyens n' est pas absolue. En effet, « !a portee de cette 
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obligation ne s 'etend pas aux objets de demandes distinctes ». Les demandes de 
Commisimpex fondees sur le Protocole de 2003 sont done recevables. 

177. En outre, la Sentence ne s' est prononcee que sur le Proto cole de 1992 et ses billets a 
ordre, de sorte que l'autorite de la chose jugee qui s'y attache n'est « limitee [qu'] a lapartie 
de !a dette couverte par le Protocole de 199 2 ». 

178. « Considerant tout ce qui precede, Commisimpex demande respectueusement que le 
Tribunal arbitral: 

(i) condamne le Congo a payer les sommes dues au titre du Protocole de 2003, y 
compris (compte tenu de l 'inexecution du Protocole de 2003 par le Congo) taus les 
interets dus sur ces sommes, apres avoir tenu compte des montants accordes par la 
Sentence de 2000, soit, au 7 janvier 2011 : 

• 3.247.161.007 francsfranc;ais, soit 495.026.504 euros; 
• 65.634.875livres sterling,· 
• 105.820.227 dollars US; 
• 3.253.937.125 francs CFA, payables en euros, soit 4.960.595 euros; 

(ii) condamne le Congo a payer des interets sur les montants dus a Commisimpex, de 
la date de la derniere actualisation de sa creance (le 7 janvier 2011) jusqu 'a la date 
de la sentence, au taux de 10,5% par an, capitalises annuellement; 

(iii) condamne le Congo a payer to us les frais et depends (y compris les frais payables 
a la CCI, les frais et depends juridiques et les frais et depends des experts, consultants 
et autres) contractes par Commisimpex pour la preparation et fa poursuite de cette 
procedure d'arbitrage, dont le montant sera presente au moment et dans !a forme que 
le Tribunal arbitral voudra bien ordonner ; 

(iv) condamne le Congo a payer les interets post-sentence sur taus les montants 
ordonnes, de la date de la sentence jusqu 'a reception du paiement par Commisimpex, 
au taux de 10,5% par an, capitalises annuellement ; et 

(v) attache a sa decision toute autre consequence de droit ».9 

179. De plus, a la suite du jugement du Tribunal de commerce de Brazzaville qui a prononce 
sa mise en liquidation judiciaire, Commisimpex a formule les demandes suivantes : 

« Commisimpex prie le Tribunal, dans le cadre de sa sentence a venir : 

(1) de prendre acte de Ia violation par le Congo de 1 'Ordonnance de procedure no. 7; 

(2) de prendre acte du caractere intentionnel et abusif de cette violation ; 

(3) de cons tater le caract ere abusif et frauduleux de !a liquidation de Commisimpex; 

9 Memo ire Apres-Audience de Commisimpex, 17 fevrier 2012. 
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(4) de dire, en consequence, que, pour les besoins du present arbitrage, il ne reconnaft 
pas Ia mise en liquidation judiciaire de Commisimpex ; 

(5) de cons tater, dans cet arbitrage, le defaut de qualite des liquidateurs nommes pour 
representer Commisimpex; 

(6) d 'ordonner en tout etat de cause au Congo de renoncer a se prevaloir et/oufaire 
executer Ia decision du Tribunal de Commerce de Brazzaville en date du 30 octobre 
2012, devant votre tribunal et/ou devant tout autre juridiction, judiciaire ou arbitrale ; 

(7) d'ordonner au Congo de prendre les mesures necessaires pour que la CNSS 
acquiesce a l 'appel interjete par Commisimpex et M Hajaij, et/ou prenne toutes autres 
mesures permettant de retablir le statu quo conformement aux termes de l 'Ordonnance 
de procedure n° 7; et 

(8) d 'ordonner le remboursement par le Congo, au profit des demandeurs, de taus les 
jrais engendres dans le present arbitrage par la procedure de liquidation. » 

B. Position de Ia Defenderesse 

180. Les parties ont conclu le 14 octobre 1992, un Protocole d'Accord, le Protocole de 1992, 
portant sur la consolidation et le reglement des creances restant dues a Commisimpex, au titre 
de marches de travaux. 

181. Le Protocole de 1992 ayant un caractere global, novatoire et forfaitaire, aboutissant dans 
la cloture du processus de determination de la dette de la Republique du Congo, le tribunal 
arbitral no. 9899 a juge le 3 decembre 2000, que la creance de Commisimpex s'elevait en 
octobre 1992, a un montant de 288.634.078 francs franc;:ais en principal et a condamne la 
Republique du Congo au paiement d 'environ 100 millions de dollars en principal et interets 
(montant actualise au jour de la Sentence). 

182. Dans la presente procedure, Commisimpex se fonde sur le Protocole de 2003 - fixant le 
montant de la dette du Congo, au 30 septembre 1992, a 960.000.000 francs franc;:ais, en 
principal- pour demander la condamnation du Congo a payer plus de 650 millions d'euros. 

183. Commisimpex pretend que les parties seraient convenues par un accord verbal d'arreter 
la creance globale a 48 milliards FCF A (960.000.000 FRF) et de scinder la dette en deux 
parties. Ainsi, 22 milliards FCF A devaient etre regles dans le cadre du Protocole de 1992, qui 
faisait l'objet du precedent arbitrage n° 9899, et les 26 milliards FCFA restants, qui ne 
seraient pas couverts par le Protocole de 1992 et done par la sentence n° 9899, devraient faire 
l'objet d'un paiement sous forme d'attribution d'entreprises a privatiser au profit de 
Commisimpex. En d'autres termes, Commisimpex pretend que le Protocole de 1992 ne 
couvre qu'une dette partielle, alors que le Protocole de 2003 couvre la totalite de la creance. 

184. Or, le Protocole de 1992 avait pour «objet d'arreter le montant des sommes dues a 
Commisimpex et de fixer les modalites de leur reglement, etant precise que, comme cela 
ressort de lettres de Commisimpex des 11 mars 1993 et 5 juin 1997 et comme le retiendra le 
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Tribunal no 9899, les parties etaient convenues d'appliquer a cette creance une decote de 
25% que le Protocole de 1992 devait integrer. » 

185. Le preambule du Protocole de 1992 stipulait que « les dettes restant dues sur travaux, 
apres prise en compte des difj'erents paiements effectues en faveur de la societe Commisimpex 
et de l 'escompte de certains billets a ordre, se montent a: 

A. 50.592.081,53francsfranc;ais ( ... ) 

B. 21.201872, 76livres sterling( .. .) 

C. 34.521.293,24 dollars US( .. .) 

D. 1.426.623.801 francs CFA ( .. .) 

La Republique du Congo d'une part, et la societe Commisimpex d'autre part, ant 
considere de determiner les termes et conditions de reglement de ladite dette restante 
au moyen du present accord» (Soulignement ajoute par la Defenderesse). 

186. Commisimpex pretend dans le present arbitrage qu'en plus de sa creance de 22 milliards 
FCF A, constatee par le Protocole de 1992, elle detient une creance de 26 milliards FCF A qui 
resulterait d'un accord verbal donne par le President Lissouba et ses ministres lors de reunions 
tenues les 7 septembre, 23 septembre et 5 octobre 1992. Cet accord, dont il n'a pas ete fait 
mention pendant plus de dix ans, n'aurait pas fait l'objet d'un ecrit avant que soit remise en 
juin 2003 par le President de la Republique aM. Hajaij copie d'une lettre datee du 7 octobre 
1992 qui aurait ete volee en 1998 a l'occasion d'un cambriolage des locaux de Commisimpex. 
Cette absence d' ecrit paralt invraisemblable au regard de la redaction precise apportee au 
Protocole de 1992. M. Hajaij a ete jusqu'a inventer a !'audience !'existence d'un proces­
verbal de la reunion du 5 octobre 1992 au cours de laquelle le Congo aurait reconnu cette 
creance. En realite, cette creance de 26 milliards n'existe pas et il n'existe pas en consequence 
de dette de 48 milliards FCFA. Il n'existe pas d'autre dette que celle resultant du Protocole de 
1992 et la sentence de 2000 a fixe le montant des sommes dues. Le Protocole de 2003 est 
done une fraude. 

187. Commisimpex n'est pas en mesure de justifier du montant de la creance qu'elle 
revendique. De plus, aucune justification n'est donnee quanta la revision du montant de la 
creance qui avait ete pourtant arrete par la sentence de 2000. 

Commisimpex fonde en effet ses calculs sur des documents sans pertinence qui sont le proces 
penal Lekoundzou et la conference nationale de 1991. L'arret Lekoundzou avait pour objet de 
statuer sur des malversations eventuelles et detournements de fonds publics commis dans le 
cadre du credit BCCI de 45 millions USD souscrit par le Congo mais pas de statuer sur une 
creance dont 1 'arret ne donne d' ailleurs aucun detail. 

188. M. Hajaij s'est egalement refere a de nombreuses reprises a une fiche de calcul de la 
CCA de septembre 1991. Ce document ne fait que reprendre les montants en devise des 
marches d'origine auxquels ont ete ajoutes des interets de 10,5%jusqu'en 1987. Ce document 
ne presente done pas le solde de la creance apres verifications comptables fin 1986 et a plus 
forte raison en 1991. M. Hajaij n'a d'ailleurs pas pu justifier le taux de 10,5% d'interets, ce 
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qui s'explique par le fait qu'un tel taux est absent des differentes conventions. Puis, M. Hajaij 
a ete confus sur les conditions dans lesquelles ce document a ete retrouve et il est revelateur 
que Commisimpex, qui a toujours dispose de ce document, ait choisi de ne pas le produire 
dans la procedure CCI no. 9899. En outre, ce document, qui n'est pas signe et ne ressemble 
pas aux autres documents emanant de la CCA n'a ete reconnu par aucune des personnes 
auxquelles il a ete presente a l'audience. Les elements issus du proces penal Lekoundzou ne 
justifient pas la creance de Commisimpex. 

189. M. Hajaij s'est egalement appuye dans son attestation du 4 aout 2011 sur des travaux de 
la conference nationale de 1991 et en particulier sur une note de mai 1991 etablie par une 
commission «Questions economiques et finances publiques » faisant etat d'un montant de 
29.949.284.818 FCFA10 et d'une note du 18 juin 1991 etablie par une commission« Bien mal 
acquis » faisant etat d'un montant de 28.339.795.515 FCFA11

. La premiere note, qui est 
desormais la seule invoquee par Commisimpex, n'est pas probante dans la mesure ou la 
conference nationale n'avait que pour seul objet d'eclaircir les conditions dans lesquelles le 
credit BCCI de 45 millions USD avait ete mis en place et employe et la seule decision prise 
par cette conference-l'acte 225- ne fait aucune mention du montant de sa creance. 

190. Par ailleurs, en ce qui concerne les reunions de 1992, il convient de noter l'absence 
surprenante de proces-verbaux les relatant. Pourtant, M. Hajaij a precise a !'audience garder 
des preuves de tout ce qui s'est passe. De plus, M. Ikounga, directeur de cabinet depuis le 1 er 

septembre 1992 du President Lissouba a indique que le 7 septembre 1992, date de la premiere 
reunion, les ministres n'etaient pas encore designes et que celle-ci etait materiellement 
impossible. Enfin, M. Hajaij a designe M. Mouamba en tant que Ministre des Finances et M. 
Nguila Mongouanga Nkombo en tant que Ministre du Plan, de l'Economie et de la 
Prospective comme presents a la reunion mais ils n'ont obtenu ces titres que par un 
remaniement posterieur du 25 decembre 1992. Quant a la reunion du 5 octobre 1992, M. 
Hajaij a pretendu pour la premiere fois a l'audience que cette reunion avait fait l'objet d'un 
proces-verbal dont il n'a cependant pas la copie, celle-ci ayant ete volee en 1998. Ceci est 
contraire aux allegations de Commisimpex qui a indique que le seul engagement ecrit 
resultant de ces reunions etait le Protocole de 1992 qui se trouvait entre ses mains. De plus si 
un tel exemplaire existait, M. Mberi 1' aurait sans doute evoque. En dernier lieu, 
Commisimpex en aurait certainement retrouve une trace. 

191. La lettre du 7 octobre 1992, qui est censee justifier de 1' existence des reunions des 7 
septembre, 23 septembre et 5 octobre 1992, est inexacte et a ete fabriquee pour les besoins de 
la presente procedure. Elle fait notamment mention d'un Ministre des Finances et d'un 
Ministre du Plan fonctions a 1' epoque reunies en la personne de M. Mouamba et qui n' ont ete 
separees que posterieurement, le 25 decembre 1992. Les explications de M. Hajaij ace titre 
ne sont pas credibles et le contenu de la lettre montre bien que son auteur s'adressait bien a 
deux ministeres differents. Cette lettre a done du etre redigee ex post facto par une personne 
ayant oublie la composition differente du premier gouvernement Lissouba. II est en outre 
invraisemblable que Commisimpex n'ait pas conserve une copie de ce document dit 
indispensable et qu'aucun original ou aucune copie n'ait pu etre retrouvee. Puis, si M. Mberi 
avait re9u un exemplaire de cette lettre il en aurait fait mention dans sa declaration du 31 
juillet 2003. En n!alite, il a seulement recopie dans son attestation le courrier du 7 octobre 
1992 qui a ete fabrique a posteriori pour les besoins de Commisimpex. 

10 

11 
Piece C94. 
Piece C95 . 
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192. Quant au montant de la creance, il convient de rappeler que Commisimpex avait dans la 
procedure CCI no. 9899 produit des documents faisant etat d'une creance globale en 1992 de 
29 milliards FCFA et qui montraient que le Protocole de 1992 couvrait l'integralite des 
engagements conclus entre les parties. Tel est le cas notamment de sa lettre du 11 mars 1993 a 
la CCA, de sa lettre du 29 avril 1999 au Tribunal no. 9899 et de sa lettre du 5 juin 1997 au 
Ministre des Finances. 

Par ailleurs, il est indeniable que le Protocole de 1992 avait un caractere global, forfaitaire et 
novatoire. Ceci ressort notamment de la Note du 16 janvier 199i2 de la CCA au Ministre des 
Finances, communiquee par Commisimpex dans la procedure no. 9899, qui montre que le 
Protocole de 1992 couvrait bien 1' ensemble des marches. 

193. Dans sa sentence no. 9899, le tribunal arbitral avait procede a une analyse des documents 
fournis par Commisimpex et avait conclu ceci : 

« la difference entre le total precite de FCFA 28.339.795.515 (actualise au 31 octobre 
1992 par COMMISIMPEX a FCFA 29.269.598.989) et le total des dettes visees au 
protocole no. 566 (FCFA 22.235.587.294) constitue la (seconde) decote d'environ 25% 
maintesfois evoquee par les parties durant les debats et expliquee par COMMISIMPEX 
a !a CAISSE dans sa lettre precitee du 11 mars 2003 relative a l 'execution du protocole 
no. 566 ». 

«iii) Taus les documents anterieurs au Protocole no. 566 emanant d'autorites 
congolaises et concernant les dettes envers COMMISIMPEX (supra, XIB.1, 1°,b, pages 
29-30) concordent pour fixer ces dettes, actualisees au 31 mai 1991, a FCFA 
28.339.795.515 et au 31 octobre 1992, a FCFA 29.269.598.989, ce qui correspond 
globalement - apres application d'une decote d 'environ 25%- au total de FCFA 
22.235.587.294 (ou 21.622.330.040) correspondant a !a dette (composantes en FRF, 
GBP, USD et FCFA) arretee entre COMMISIMPEX et la REPUBLIQUE DU CONGO 
dans le Protocole no. 566. ( .. .). » 

Il est done evident, au vu des conclusions du tribunal no. 9899, que le Protocole de 2003 est 
depourvu de cause. 

194. Par ailleurs, compte tenu de l'autorite de chose jugee attachee ala sentence no. 9899, les 
demandes de Commisimpex sont irrecevables et mal fondees. En effet, l'autorite de chose 
jugee attachee a une decision rendue sur le fondement d'une reconnaissance de dette interdit 
au plaideur de reintroduire une demande en paiement au titre de la creance sous-jacente. 

De plus, Commisirnpex soutient qu'il n'y aurait pas autorite de la chose jugee en presence 
d'un fait nouveau ou lorsqu'une demande n'avait pas ete incluse dans la demande initiale. Or, 
la theorie du fait nouveau n'est retenue que pour «des evenements posterieurs [qui] sont 
venus modifier la situation anterieurement reconnue en justice », ce qui les distingue des 
moyens ou elements de preuve nouveaux, lesquels ne font pas obstacle a l'autorite de chose 
jugee. Selon Commisirnpex, le Protocole de 2003 serait une reconnaissance de dette, qui 
d'apres la doctrine s'analyse en« une simple revelation ou declaration d'un droit preexistant 

12 Piece R73. 
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[qui] n 'engendre aucune situation juridique nouvelle »13
• Les demandes de Commisimpex 

sont done irrecevables. 

195. En ce qui concerne les decotes, Commisimpex pretend a tmi que celles mentionnees 
dans ses lettres des 11 mars 1993 et 5 juin 199714 auraient ete posterieures au Protocole de 
1992 et conditionnees au paiement de la creance par le Congo. En effet, comme l'ont indique 
M. Mouamba et M. Andely, les accords au Congo supposaient toujours une decote. D'autre 
part, M. Hajaij ne peut pretendre avoir consenti une decote d' 1 milliard FRF en 2003 eta voir 
refuse toute decote en 1992. Concernant la lettre du 11 mars 1993, M. Hajaij s'est contredit a 
de nombreuses reprises concernant la date et les conditions dans lesquelles elle a ete signee. 
Puis, il convient de noter que M. Mouamba n'a pas empeche M. Hajaij de negocier les 
nouvelles traites mais plus simplement demande qu'aucune negociation n'ait lieu «sans son 
accord prealable ». En outre, M. Hajaij est revenu sur son attestation en affirmant en effet que 
cette lettre faisait suite a une demande du Ministere des Finances de lui accorder apres la 
signature du Protocole de 1992 une decote qui, si elle avait ete consentie, aurait ete appliquee 
sur les 26 milliards FCF A. Ceci est cependant contraire aux termes de la lettre ecrite par 
Commisimpex et contraire a ce qui avait ete allegue dans le precedent arbitrage puisqu'il 
s'agissait alors d'une decote dans le Protocole. Concernant la lettre du 5 juin 1997, M. Hajaij 
a developpe la meme these de decotes conditionnelles mais ceci est egalement contraire a ce 
qui est ecrit dans le courrier eta ce qu'il avait soutenu dans la procedure CCI no. 9899. 

196. Enfin, les montants figurants dans le Protocole de 2003 n' ont pas ete approuves ou 
verifies par les autorites competentes, Commisimpex ayant toujours refuse de se soumettre a 
la premiere etape qui est celle de la verification de la dette. De plus, les documents qu'elle a 
presentes n'etaient pas pertinents. Tout d' abord ceux-ci ont ete etablis en 2002 pendant une 
peri ode ou la CCA s' opposait aux pretentions de Commisimpex devant les juridictions de 
Brazzaville, ce qui exclut toute idee d'accord de la CCA sur les chiffres avances par 
Commisimpex. Le rapport d'expertise de M. Fylla Saint-Eudes, saisi a la demande de 
Commisimpex devant Ies juridictions congolaises, n'est pas fiable notamment car il a pris 
comme point de depart la fiche de calcul de 1991 et pretend avoir procede a des verifications 
profondes aupres de la CCA, souvenir que n'ont pas MM. Gossaki et Ikemo. M. Fylla Saint 
Eudes s'est en outre prononce sur la base de documents fournis par Commisimpex et n'a pas 
tente de les confronter a d'autres donnees. La fiche annexee au courrier de M. Gossaki du 24 
janvier 200215 ne valide pas la creance contrairement a ce que pretend Commisimpex. En 
effet, M. Ganfere qui a signe cette fiche n'en avait pas le pouvoir. L'objet de !'audition n'etait 
pas de faire valider une creance par la CCA et surtout Ia validation incombait en dernier 
res sort au Ministre des Finances qui ne 1' a pas donnee. Ce document ne peut etre une 
validation de sa creance par la CCA car M. Fylla Saint Eudes explique que le montant qui y 
est consigne est fonde sur son propre rapport d'expertise judicaire qui etait conteste en justice 
par la CCA. Enfin, ce document, dont l'intitule meme demontre que les montants sont 
"contentieux", ne presente pas de "code Lazard" pour la creance Commisimpex, ce qui 
demontre qu'elle n'avait pas ete verifiee par la banque Lazard, mandatee a cet effet par le 
Ministre des Finances. En outre, le Congo comme la CCA ont devant la Cour Supreme du 
Congo conteste cette fiche. 

13 

14 

15 

Memoire en Defense sur le Fond, para 374, page 130. 
Pieces R48 et R68. 
Piece C56. 
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197. En tout etat de cause, le Protocole de 2003 n'est pas valide dans la mesure ou il n'a pas 
re9u !'approbation du Ministere des Finances et qu'il n'a pas ete signe par des personnes 
habilitees, aucune n'ayant re9u de delegation du President de la Republique. 

198. Commisimpex n' a pas sui vi la procedure imposee par les auto rites competentes 
(verification-reconciliation-decote-echeancier) et s'est done fait consentir une reconnaissance 
de dette par des personnes n'en ayant pas le pouvoir. Commisimpex n'a en effet pas verse au 
debat de pieces justifiant d'une delegation de pouvoirs par le President de la Republique. En 
realite, seule une des pieces produites a ete portee a la connaissance de celui-ci : il s' agit 
d'une note interne du departement juridique du Cabinet de la Presidence au President du 30 
avril2004 16

. Mais ce document ne fait pas etat d'une delegation, n'annexe pas le Protocole de 
2003 et renvoie au Ministre des Finances. Par ailleurs, M. Longobe, qui etait le soi-disant 
delegataire de pouvoirs, nie avoir re9u instruction de conclure le Protocole de 2003 et indique 
ne pas avoir informe ce dernier du contenu du Protocole. 

199. M. Boukamany a remis deux consultations par lesquelles il demontre qu'une 
reconnaissance de dette ne saurait engager l'Etat sans approbation du Ministere des Finances. 
Commisimpex n'a pas remis d'avis juridique en sens contraire eta prefere mettre en cause 
l'independance de M. Boukamany tout en refusant de l'interroger. 

200. Enfin, M. Andely a bien confirme a !'audience que le Protocole de 2003 n'avait pas ete 
approuve par le Ministre des Finances et qu'il n'avait re9u aucune instruction en ce sens du 
President de la Republique. 

201. Commisimpex ne peut invoquer la theorie de l'apparence sur le seul fondement de la 
consultation de M. Lenga du 7 juillet 2004 car celle-ci a ete realisee sur commande et a ete 
etablie apres le Protocole de 2003. M. Hajaij connaissait les rouages de !'administration 
congolaise et Commisimpex ne pouvait ignorer que le contreseing du Ministre des Finances 
etait une condition de validite du Protocole de 2003. De meme, l'avis juridique de M. Lenga 
ne corrobore pas !'existence de la delegation car il se borne a confirmer une reference faite a 
cette delegation qui ne resultait done pas d'une connaissance personnelle de !'existence de 
ladite delegation. Puis, la note de service du 4 aout 2003 ne constitue en rien une delegation 
du President. Elle confirme a l'inverse que M. Longobe n'avait pas le pouvoir de signer le 
Protocole de 2003 car elle visait a instituer une commission dont I' objet etait « la coordination 
et le suivi du contentieux de l'Etat ». D'ailleurs, cette commission n'a jamais fonctionne 
d'apres M. Boukamany. 

202. En ce qui concerne les arguments de Commisimpex sur le contenu de la creance, ils 
reposent sur une reecriture des faits et documents et ne tiennent pas compte des temoignages. 
Tout d'abord, le Congo rappelle que le montant de la creance est celui arrete dans la sentence 
de 2000. En effet, avant 1992, la CCA ne disposait pas d'un decompte exhaustif des 
paiements re9us par Commisimpex17

. Elle n'etait pas avisee de taus les escomptes et il etait 
souvent difficile de retracer les paiements provenant de l'etranger, comme explique par M. 
Gossaki. 

203. Le Congo a communique des copies d' ecran de la base de donnees de la CCA qui faisait 
ressortir au 13 octobre 1992 une creance de 14 milliards FCF A, M. Ikemo ayant precise que 

16 

17 
Piece C35. 
Pieces R48, R36, R37 et R52. 
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ce montant comprenait les echeances en interets mais excluait les interets de retard a compter 
de la date d'echeance. Commisimpex a deforme les propos de M. Ikemo en deduisant du fait 
qu'il n'etait pas en mesure d'identifier tousles marches que ce document ne comportait pas la 
totalite des marches. M. Ikemo, en tant que responsable de la CCA, n'a pas une connaissance 
detaillee des marches et, ainsi qu'il l'a explique, la base represente la creance de 
Commisimpex dans les livres de la CCA et done ce qui n'y figurait pas n'etait pas du. 

204. En realite, Commisimpex a reconstruit une creance a posteriori car aucun document 
datant de la peri ode 1992/2001 ne mentionne un montant de 48 milliards FCF A ni 1' existence 
d'une creance hors Protocole de 1992 de 26 milliards FCFA. Tous les documents de 
Commisimpex sont posterieurs a 2001 et ont done ete etablis pour elle par le biais de M. Fylla 
Saint-Eudes, du colonel Abia et des fonctionnaires congolais reprenant les termes du 
protocole de 1992 pour tenter de revenir sur la sentence no. 9899. II en est de meme des 
attestations provenant de l'affaire BCCI/Lekoudzou qui datent de 2002 et 2003. Aucun 
document anterieur a 2001 n'evoque les 48 milliards FCFA saufla lettre du 7 octobre 1992. 
Commisimpex se fonde done sur une fiche de 1991 qui ne fait etat d'une creance de 48 
milliards FCFA ni d'aucun montant pour 1991-1992, une lettre du 15 juillet 1997 qui ne fait 
pas non plus etat d'une telle creance et !'affaire Qwinzy qui ne porte pas sur la creance de 
Commisimpex. II est invraisemblable qu' aucun document ne stipulait que Commisimpex etait 
titulaire d'une creance de 48 milliards FCF A en 1992. 

205. Le Protocole de 2003 est done frauduleux en ce qu'il reconnait une creance inexistante. 
D'ailleurs M. Hajaij s'est revele incapable de foumir spontanement une explication du 
montant de sa creance. Tel est notamment le cas de la fiche de calcul de 1991 pour laquelle 
M. Hajaij n'a pas spontanement indique qu'elle excluait du montant de 29.949.284.818 FCFA 
les deux proces-verbaux de 1988. En outre, M. Hajaij avait soutenu l'inverse en debut 
d'audience. De meme, M. Hajaij n'a pu expliquer !'augmentation du rnontant de la creance de 
29 milliards a 48 milliards que par le biais de son conseil qui a indique qu'il s'agissait « d'une 
actualisation par application du taux d'interet ». II en va de meme des theses relatives aux 
decotes ou M. Hajaij s'est egalement contredit. Par exemple, Commisimpex soutient 
s'agissant de la lettre du 11 mars 1993 que la reference a une decote resultait d'une exigence 
de M. Mouamba visant a ce que Commisimpex ecrive que le Protocole integrait une telle 
decote. Or, ce n'est pas ce que dit M. Hajaij qui explique qu'il s'agissait d'une dernande de 
M. Mouarnba de lui accorder une decote apres 1992 et non d'une demande visant a demontrer 
que le Protocole integrait une decote. Concernant la lettre du 5 juin 1997, Commisimpex 
pretend que la reference a des decotes resultait depressions et ajoute que ces decotes etaient 
inexistantes. Une fois encore, M. Hajaij n'a pas confirme ceci eta indique que Commisimpex 
avait accorde des decotes pretendument conditionnelles. Enfin, les explications de 
Commisimpex quant a la decote rnentionnee dans la lettre du 11 mars 1993 sont egalement 
incompatibles avec d'autres declarations de M. Hajaij. 

206. En definitive, le Protocole n'a pas ete conclu avec !'approbation du President et la 
signature de ce Protocole ne s'explique que par le reseau d'influence de M. Hajaij au sein de 
1' administration congolaise. 

207. Sur ces fondements, 

« La Republique du Congo demande au tribunal de : 
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A titre principal. 

- Dire et juger les demandes de Commisimpex irrecevables en raison de 
l 'autorite de chose jugee attachee a fa sentence arbitrale finale du 3 decembre 
2000 rendue dans l 'affaire CCI N° 9899/AC/DB; 

A titre subsidiaire, 

-Dire et juger que le protocole d'accord de negociations du 23 aout 2003 est 
nul et de nul effet en raison du defaut de pouvoir des signataires ; 

-Dire et juger que le protocole d 'accord de negociations du 23 aout 2003 est 
nul et de nul effet en raison de !'absence d'approbation du Ministre de 
l 'Economie, des Finances et du Budget ; 

-Dire et juger que le protocole d'accord de negociations du 23 aout 2003 est 
nul et de nul e.ffet pour defaut de cause ; 

-Dire et juger que le protocole d'accord de negociations du 23 aout 2003 est 
nul et de nul effet en raison du caractere vicie du consentement de la Republique 
du Congo; 

- En consequence, rejeter l 'integralite des demandes de Commisimpex ; 

En tout etat de cause, 

- Condamner Commisimpex a payer taus les frais et depens nes de !a presente 
procedure arbitrate, en ce compris les honoraires, frais et debours du tribunal 
et de la CCI, ainsi que les honoraires, frais et debours des conseils de la 
Republique du Congo, ainsi que taus autres frais lies a la procedure 
arbitrate »18

. 

208. De plus, la Republique du Congo conclut a 1 'irrecevabilite des demandes de 
Commisimpex formees a la suite du jugement du Tribunal de commerce de Brazzaville qui a 
prononce sa mise en liquidation judiciaire et demande au Tribunal Arbitral, en tout etat de 
cause, de les rejeter comme mal fondees. 

IV. DISCUSSION 

18 

• QUESTIONS PRELIMINAIRES SOULEVEES PAR LA MISE EN 
LIQUIDATION JUDICIAIRE DE COMMISIMPEX 

Memoire en Duplique sur le Fond. 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 48 of 168



46 

209. Avant d'aborder le litige qui oppose les parties, le Tribunal Arbitral doit tirer les 
consequences qu'est susceptible d'avoir sur la procedure arbitrale le jugement du Tribunal de 
commerce de Brazzaville du 3 0 octo bre 2012 qui a prononce la mise en liquidation judiciaire 
de Commisimpex, a la lumiere des positions et demandes des parties a cet egard, compte tenu 
de la pretention du liquidateur d'etre depuis le 19 novembre 2012 le seul representant de 
Commisimpex. 

210. Commisimpex demande au Tribunal Arbitral de: 

« 1. Prendre acte de la violation par le Congo de l 'Ordonnance de procedure no. 7; 

2. Prendre acte du caractere intentionnel et abusif de cette violation ; 

3. Constater le caractere abusif et frauduleux de la liquidation de Commisimpex ; 

4. Dire, en consequence, que, pour les besoins du present arbitrage, il ne reconnaft 
pas la mise en liquidationjudiciaire de Commisimpex; 

5. Constater, dans cet arbitrage, le defaut de qualite des liquidateurs nommes pour 
representer Commisimpex ; 

6. Ordonner en tout hat de cause au Congo de renoncer a se prevaloir et/ou faire 
executer la decision du Tribunal de Commerce de Brazzaville en date du 30 
octobre 2012, devant le Tribunal Arbitral et/ou devant tout autre juridiction, 
judiciaire ou arbitrale ; 

7. Ordonner au Congo de prendre les mesures necessaires pour que la CNSS 
acquiesce a l 'appel interjete par Commisimpex et M Hajaij, et/ou prenne toutes 
autres mesures permettant de retablir le statu quo conformement aux termes de 
l 'Ordonnance de procedure n° 7; 

8. Ordonner le remboursement par le Congo, au profit des demandeurs, de tous les 
frats engendres dans le present arbitrage par la procedure de liquidation ». 

211. La Republique du Congo conclut a 1 'irrecevabilite de ces demandes et, en tout etat de 
cause, demande au Tribunal Arbitral de les rejeter comme mal fondees. 

212. L'Ordonnance de Procedure no. 9 du 30 novembre 2012 a deja dispose des demandes 1 
et 2 car le Tribunal Arbitral y a constate que « que l 'Ordonnance de Procedure no. 7 par 
laquelle il eta it or donne « (. .. ) a Ia Republique du Congo de prendre toutes les dispositions 
qui s 'imposent pour qu 'aucune organisation de l 'Etat congolais ne fasse mettre la societe 
Commisimpex en liquidation avant que la sentence finale ne soit rendue dans le present 
arbitrage » n 'a pas empeche le prononce de la liquidation judiciaire de Commisimpex, sans 
qu 'il en decoule necessairement une violation par la Republique du Congo de cette 
ordonnance » . La meme Ordonnance s' est egalement prononcee sur la demande 7 en 
ordonnant a la Republique du Congo de «prendre toutes les mesures necessaires pour que le 
statu quo entre les parties soit retabli dans les plus brefs delais et en tout cas avant le 
prononce de la sentence finale». La presente sentence ne peut que confirmer la premiere de 
ces decisions. Quant ala seconde, elle n'aura plus d'objet apres le prononce de la sentence. 
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213. A !'exception de la demande 8 de Commisimpex concernant le remboursement des frais 
engendres dans le present arbitrage par la procedure de liquidation, les autres (3, 4, 5, et 6) 
supposent que le Tribunal Arbitral ait le pouvoir de se prononcer sur la regularite d'un 
jugement de faillite d'une des parties ala procedure arbitrale. Pour conclure a l'irrecevabilite 
des demandes de Commisimpex relatives au jugement de liquidation judiciaire, la Republique 
du Congo nie !'existence d'un tel pouvoir, «encore mains lorsqu 'aucune partie ne s 'en est 
prevalue pour demander la suspension de la procedure arbitrate ou tenter de lui fa ire porter 
des effets afin de perturber la procedure arbitrale en cours >P. A cet egard, la Republique du 
Congo souligne qu'elle ne s'est pas prevalue du jugement de mise en liquidation, survenu 
apres la cloture des debats. De son cote, Commisimpex invoque une jurisprudence arbitrale 
selon laquelle les arbitres ne seraient pas contraints de reconnaitre des effets a un jugement de 
mise en liquidation, et, plus particulierement auraient « le pouvoir d 'apprecier, a titre 
incident, les conditions de mise en liquidation d 'une de partie a l 'instance arbitrale, et de 
lui reconnaitre ou non, en consequence, des effets dans la procedure arbitrale. » 20 A cet 
egard, elle se refere egalement a un arret de la Cour d aJ?pel de Paris du 12 janvier 199321 

selon lequel il a ete admis qu'un tribunal arbitral, «sans meconnaitre l 'ordre public 
international, mais pour en assurer au contraire le respect» avait pu a juste titre considerer 
que donner effet a un jugement de declaration de faillite aurait eu notamment pour 
consequence ineluctable de retarder, de maniere deloyale le deroulement de !'instance 
arbitrale. Mais, la Republique du Congo objecte que si « dans certaines circonstances, il a pu 
etre admis que le tribunal arbitral puisse se prononcer sur la regularite du jugement de 
faillite, il s'agissait uniquement d'affaires dans lesquelles une partie (ou un liquidateur) 
cherchait a se prevaloir du jugement de faiWte eo-anger pour obtenir Ia su pension de 
l 'arbitrage, voire pour y mettre un terme ». 2 Elle ajoute qu <( il a simplement ete admi que 
le tribunal arbitral puisse se prononcer de maniere incidente sur la regularite d'unjugement 
de faillite etranger dans le cadre de la resolution du litige qui lui est soumis et, pour autant 
qu 'une partie se prevale du jugement de faillite au cours de Ia procedure arbitrate et que 
l 'autre s 'y oppose, et uniquement dans les cas exceptionnels oit le jugement invoque 
meconnaitrait les exigences de l 'ordre public international ». 23 

( soulignement aj oute) 

214. Au-dela de !'exception d'irrecevabilite des demandes de Commisimpex relative au 
jugement de mise en liquidation judiciaire, motivee semble-t-il par le fait que ce jugement est 
intervenu apres la cloture des debats et qu'elle ne s'en prevaut pas, la Republique du Congo 
conteste egalement la competence du Tribunal Arbitral pour en decider, puisqu'elle lui denie, 
dans les circonstances, le pouvoir de se prononcer sur la regularite du jugement du Tribunal 
de commerce de Brazzaville du 30 octobre 2012. Le Tribunal Arbitral ne peut accueillir ni 
!'exception d'irrecevabilite, ni !'exception d'incompetence dans son integralite. 

215. Que le jugement de mise en liquidation judiciaire de Commisimpex soit intervenu apres 
la cloture des debats et que la Republique du Congo ne s'en prevale pas ne permet pas de 
conclure a l'irrecevabilite des demandes de Commisimpex. Meme si la Republique du Congo 
n'entend pas se prevaloir du jugement, le liquidateur, par lettre du 19 novembre 2012, a 
signifie denier, desormais, toute valeur aux actes de M. Hajaij, representant legal de 

19 

20 

21 

22 

23 

Lettre de la Republique du Congo du 22 novembre 2012, page 7. 
Lettre de Commisimpex du 14 novembre 2012, page 4. 
Piece C-RJ 142. 
Lettre de la Republique du Congo du 22 novembre 2012, page 8. 
Lettre de la Republique du Congo du 22 novembre 2012, page 8. 
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Commisimpex lors de !'introduction du la procedure arbitrale, et indique qu'un nouvel avocat 
serait constitue pour la defense des interets de Commisimpex dans la procedure arbitrale. 
Celle-ci ne s'est pas eteinte par la cloture des debats et se poursuitjusqu'a la notification de la 
sentence et eventuellement apres, par application des dispositions de !'article 29 du 
Reglement d'arbitrage de la CCI. Commisimpex a un interet indiscutable a ce que les 
consequences du jugement de mise en liquidation sur la procedure arbitrale soient 
determinees et, en tout etat de cause, le Tribunal Arbitral doit se prononcer sur la qualite des 
representants de Commisimpex dans cette procedure depuis le 19 novembre 2012. 

216. Quant a la competence du Tribunal Arbitral, celui-ci estime qu'il a non seulement le 
pouvoir, mais aussi le devoir de se prononcer sur les effets du jugement de mise en liquidation 
judiciaire de Commisimpex sur la procedure arbitrale, sans que ceci signifie necessairement 
qu'il soit competent pour statuer sur toutes les demandes de Commisimpex. 

217. Ainsi que l'a rappele la Cour d'appel de Paris dans un arret du 7 avril2011 24 «si les 
principes de l 'arret des pour suites individuelles, de dessaisissement du debiteur et 
d'interruption de l 'instance en cas de faillite sont d'ordre public international et s 'imposent 
meme au cas au !'arbitrage se deroulant en France n 'est pas soumis ala loifram;aise, il n 'en 
appartient pas mains a l 'arbitre de verifier, avant de faire application de ces principes, que la 
decision judiciaire qui ouvre la procedure d'insolvabilite et designe un mandataire ne 
meconnait pas elle-meme les exigences de l'ordre public international». Il en resulte qu'un 
Tribunal Arbitral, informe de la mise en liquidation judiciaire d'une des parties a !'instance 
arbitrale, fut-ce la partie demanderesse revendiquant une creance, est tenu de s'interroger 
d'office sur les consequences qui en decoulent sur la poursuite de la procedure, ala lumiere 
des exigences de 1' ordre public international. C 'est a fortiori le cas lorsque, comme dans la 
presente espece, le liquidateur pretend nommer un conseil pour remplacer les conseils jusque 
la constitues par la partie mise en liquidation et que cette demiere s 'y oppose. La Republique 
du Congo ne semble pas d'ailleurs contester serieusement la competence du Tribunal Arbitral 
pour examiner ainsi, de maniere incidente, la regularite d'un jugement prononc;ant la faillite 
d 'une des parties au litige?5 

218. Cependant, la competence du Tribunal Arbitral est limitee par sa raison d' etre qui est 
d'apprecier les effets de la decision de faillite sur la procedure arbitrale. Comme l'a souligne 
le commentateur de l'arret de la Cour d'appel de Paris du 7 avril 2011 precite « Le controle 
qu 'il exerce [1' arbitre] sur le jugement etranger est uniquement lie a la possibilite, pour 
l 'arbitre, de l 'utiliser ou non en tant qu 'element determinant la solution du litige qui lui est 
soumis. »26 Les demandes de Commisimpex relatives au jugement de mise en liquidation 
judiciaire du 30 octobre 2012 sont done recevables et le Tribunal Arbitral est competent pour 
les examiner, pour autant qu'elles portent sur les effets de ce jugement sur la procedure 
arbitrale. D'ailleurs, si les demandes de Commisimpex ne s'inscrivent pas dans ce cadre, on 
pourrait alors s'interroger sur leur recevabilite au regard des dispositions de !'article 19 du 
Reglement d'arbitrage, encore que la Republique du Congo n'ait pas invoque cet argument. 

219. Dans sa lettre du 22 novembre 2012 et lors de la conference telephonique du 28 
novembre 2012, la Republique du Congo a fait valoir que si le Tribunal Arbitral devait 

24 

25 

26 

Revue de }'arbitrage 2011, no.3, pages 747 et s, Piece R-RJ 79. 
Voir n°211, supra. 
NoteS. Bollee sous Paris, 11 avril2011, Piece R-RJ 79, page 757, note 13. 
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decider d'instruire ces nouvelles demandes, un nouveau calendrier procedural devrait etre 
etabli qui permette « awe parties de presenter dans un delai raisonnable leur argumentation 
sur la recevabilite et le bien-fonde de ces demandes de maniere contradictoire et dans le 
respect de l'egalite des armes.>> La Republique du Congo souligne a cet egard que 
« Contrairement a Commisimpex, l 'Etat n 'est pas partie a Ia procedure judiciaire de 
Brazzaville et ne dispose pas de taus les elements de ce dossier ». 27 Le Tribunal Arbitral ne 
peut accepter cette demande depourvue de toute justification en fait et qui aurait pour effet, 
apres la cloture des debats de retarder indument le prononce de la sentence arbitrale, ceci alors 
que la Republique du Congo a repete, a maintes reprises, qu'elle attendait la sentence et 
qu'elle n'entendait pas se prevaloir du jugement de mise en liquidation judiciaire de 
Commisimpex dans cette procedure et devrait done etre indifferente au sort des demandes de 
Commisimpex a son endroit, qui tendent ace qu'il ne lui soit donne aucun effet dans cette 
procedure. Mais surtout, ces demandes ont ete instruites de fac;on parfaitement contradictoire : 
ala suite de !'Ordonnance de Procedure no. 8 du 7 novembre 2012, Commisimpex a dispose 
d'un delai de 7 jours pour preciser ses demandes et les argumenter, ce qu'elle a fait par une 
lettre de 16 pages a laquelle la Republique du Congo a repondu le 22 novembre 2012 par une 
lettre de 18 pages, ayant beneficie a sa demande d'une courte extension du delai fixe au 21 
novembre 2012. Par la suite, les parties ont eu l'opportunite de developper et preciser leurs 
argumentations respectives lors de la conference telephonique du 28 novembre, ala lumiere 
du contenu de la lettre du liquidateur du 19 novembre 2012, transmise au Tribunal Arbitralle 
27 novembre. Quant a !'argument selon lequella Republique du Congo connaitrait moins bien 
que Commisimpex la procedure judiciaire de mise en liquidation, il n'est pas convainquant. Il 
n'est pas conteste que la CNSS est une organisation de l'Etat congolais, presidee de droit par 
le Ministre charge de la Securite Sociale. Il n' est pas concevable que les plus hautes autorites 
de l'Etat n'aient pas ete dument tenues au courant d'une procedure visant a la liquidation 
judicaire de Commisimpex, qui, par diverses procedures contre l'Etat, s'efforce d'obtenir 
}'execution de la sentence arbitrale de 2000 et qui reclame par ailleurs a l'Etat des sommes 
superieures a 500 millions d'euros dans la presente procedure ou le President de la 
Republique a depose une declaration de temoin. De plus, en execution de !'Ordonnance de 
Procedure no. 7, comme le releve la Republique du Congo, le Ministere de la Justice et des 
Droits Humains a donne« instruction au Parquet, place sous son autorite, d 'intervenir dans 
Ia procedure initiee par Ia Caisse Nationale de Securite Sociale («CNSS ») a l 'encontre de 
Commisimpex devant le Tribunal de Commerce de Brazzaville. 28 » Le Tribunal Arbitral en 
conclut done que les parties, dans le respect de 1 'egalite des annes ont pu, de fac;on 
contradictoire, debattre des demandes de Commisimpex relatives a sa mise en liquidation 
judiciaire, la brievete relative des delais etant justifiee par l'urgence. Le Tribunal Arbitral est 
done en mesure de se prononcer sur ces demandes, dans les limites de sa competence. 

220. Dans sa demande 3, qui constitue laclede voute de toutes celles dont !'Ordonnance de 
Procedure no. 9 n'a pas disposees, Commisimpex demande au Tribunal Arbitral de constater 
le caractere abusif et frauduleux de la liquidation de Commisimpex. Commisimpex fournit 
nombre d' elements troublant pour justifier sa demande, non con testes par la Republique du 
Congo pour 1' essentiel : 

27 

28 

La creance alleguee de la CNSS remonte a 1981; 

Lettre de la Republique du Congo du 22 novembre 2012, page 2. 
Lettre de la Republique du Congo du 22 novembre 2012, page 3. 
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Par ordonnance du 28 septembre 2012, le President du Tribunal de commerce de 
Brazzaville a fixe au 2 octobre 2012 (2 jours ouvrables) !'audience pour statuer sur le 
fond de la Requete datee du 26 septembre 2012, ordonnant a Commisimpex de 
produire sa defense « huit }ours au plus tard avant l 'audience )/ 9 

; 

Les conseils de Commisimpex ayant demande un renvoi a un mois, seuls 8 jours lui ant 
ete accordes, encore que !'audience ait ete renvoyee au 9 octobre 2012, puis au 16 
octobre; 

L'affaire a ete plaidee le 23 octobre 2012 et le jugement de liquidation a ete rendu le 30 
octobre 2012. 

Ainsi, 34 jours se seront ecoules entre le depot de la Requete de la CNSS et le jugement 
de mise en liquidation de Commisimpex. 

221. La Republique du Congo explique !'initiation de cette procedure environ 30 ans apres la 
date de la creance alleguee en invoquant le risque de la prescription. Elle explique la 
procedure acceleree par le fait qu'il s'agissait d'une creance de salaires?° Ces arguments 
paraissent contradictoires car s'il y avait veritablement urgence compte tenu de la nature de la 
creance, on voit mal pourquoi elle n' a pas ete reclamee plus tot. On peut se demander, au 
contraire, si tant les procedures d'execution de la sentence arbitrale de 2000 que !'imminence 
du prononce de la sentence ne sont pas des explications plus probables de ce qui apparait 
comme une precipitation. Cependant, cette decision n'est pas definitive car frappee d'appel et, 
comme le releve a juste titre la Republique du Congo31

, il appartiendra a la Cour d' appel de 
Brazzaville d'en apprecier la regularite. Le Tribunal Arbitral n'a pas competence pour le faire. 

222. En revanche, le Tribunal Arbitral n' a pas besoin de se prononcer sur le caractere 
pretendument abusif et frauduleux de la liquidation de Commisimpex, comme cette demiere 
le lui demande, pour constater que lui reconnaitre des effets dans la presente procedure 
arbitrale ne repondrait pas aux exigences de l'ordre public international, ce pour quai il est 
competent. 

Quand bien meme la creance alleguee de 6.323.79, 920 FCFA (eire. US$12 millions) de la 
CNSS vis-a-vis de Commisimpex serait confirmee, l'Etat Congolais est debiteur de 
Commisimpex, a hauteur des montants auquel il a ete condamne par la sentence de 2000 qui 
est definitive, le recours en annulation dont elle etait l'objet ayant ete rejete par la Cour 
d'appel de Paris le 23 mai 2002. La Republique du Congo invoque l'autorite de la chose jugee 
de cette sentence dans la presente procedure. La creance certaine de Commisimpex a ce titre 
est de 165 416 012 millions d'Euros32

, soit plus de 10 fois superieure ala creance alleguee par 
la CNSS. L'insolvabilite alleguee de Commisimpex n'a done pour cause que le refus de la 
Republique du Congo d' executer une sentence arbitrale dont elle reconnait 1' autorite de la 
chose jugee. Le Tribunal Arbitral ne peut accepter le cynisme dont elle fait preuve a cet egard 
lorsqu' elle ecrit en note 29 de sa lettre du 22 novembre 2012 : « Contrairement a ce que 
soutient Commisimpex, le fait qu 'elle dispose d'une creance sur la Republique du Congo 
n 'est pas de nature a remettre en cause sa cessation des paiements puisqu 'une creance ne 

29 

30 

31 

32 

Piece C-214. 
Lettre de la Republique du Congo du 22 novembre 2012, page 14. 
Lettre de la Republique du Congo du 22 novembre 2012, page 11. 
Rapport Mazars du 7 janvier 2011, page 3, montants actualises a cette date. 
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peut etre prise en compte dans l 'actif disponible que dans des conditions strictes- en 
particulier des conditions de certitude et de perspectives reelle de recouvrement a cour terme 
- qui ne sont pas remplies ». La Republique du Congo ne saurait etre plus claire en 
reconnaissant que son refus de s'acquitter de ses obligations au titre de la sentence de 2000 
suffit a expliquer la cessation de paiement alleguee de Commisimpex et la mise en liquidation 
judiciaire qui en decoule. Il serait par consequent contraire aux exigences de la bonne foi qui, 
comme l'a souligne la Cour d'appel de Paris dans son arret precite du 12 janvier 199333 

participe de l'ordre public international, d'admettre que la mise en liquidation judiciaire de 
Commisimpex puisse avoir un effet dans la presente procedure arbitrale. La Republique du 
Congo semble d'ailleurs ne pas disconvenir de cette conclusion, sans pour autant en accepter 
les motifs, puisque le Ministere de la Justice a demande au Parquet « de faire le necessaire 
pour eviter qu 'une decision de mise en faillite ne so it prononcee avant !a sentence a 
intervenir 34». Si ces efforts en execution de !'Ordonnance de Procedure no. 7 n'ont pas 
abouti, le Tribunal Arbitral aime a croire que !'Ordonnance de Procedure no. 9 qui ordonne a 
la Republique du Congo de «prendre toutes les mesures necessaires pour que le statu quo 
entre les parties soit retabli dans les plus brefs delais et en tout cas avant le prononce de la 
sentence finale » aura permis le retablissement du status quo anterieur au jugement du 
30octobre 2012lorsque la presente sentence sera notifiee. 

223. Sur la base de ce qui precede, le Tribunal Arbitral se declare incompetent pour statuer 
sur la demande 3 de Commisimpex mais declare que les exigences de l'ordre public 
international s' oppose a ce que la mise en liquidation de Commisimpex ait des effets dans la 
presente procedure, accueillant la demande 4 de Commisimpex. En consequence de quai, il 
constate, comme lui demande Commisimpex dans sa demande 5, le defaut de qualite des 
liquidateurs nommes pour representer Commisimpex dans la presente procedure arbitral e. 

224. Dans sa demande 6, Commisimpex demande que le Tribunal Arbitral ordonne a la 
Republique du Congo de renoncer a se prevaloir et/ou faire executer la decision du Tribunal 
de commerce de Brazzaville en date du 30 octobre 2012, devant le Tribunal Arbitral et/ou 
devant tout autre juridiction, judiciaire ou arbitrale. Cette pretention est superfetatoire en ce 
qui concerne le Tribunal Arbitral, en raison de la reponse donnee ala demande 4. Le Tribunal 
Arbitral doit se declarer incompetent pour le surplus en ce qu'il ne lui appartient pas de se 
substituer aux autres juridictions qui pourraient etre appelees a executer le jugement du 
Tribunal de commerce de Brazzaville du 30 octobre 2012. 

225. Dans sa demande 8, Commisimpex requiert la condamnation de la Republique du Congo 
au remboursement de taus les frais engendres dans le present arbitrage par la procedure de 
liquidation. Le Tribunal Arbitral ne peut que rejeter cette demande car il n'a pas ete etabli 
que la procedure de liquidation ait ete initiee par la Defenderesse a la presente procedure 
d' arbitrage. 

226. Comme il a deja ete indique, !'Ordonnance de Procedure no. 9 du 30 novembre 2012 a 
deja dispose des demandes 1, 2 et 7. 

33 

34 
Revue de !'arbitrage 1994, no. 4, pages 685 et s, Piece C-RJ 142. 
Lettre de la Republique du Congo du 22 novembre 2012, page 3. 
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• LE LITIGE ENTRE LES PARTIES 

227. A titre principal, la societe Commisimpex demande que le Tribunal Arbitral condamne: 

« Le Congo a payer les sommes dues au titre du Protocole de 2003, y compris (compte 
tenu de l 'inexecution du Protocole de 2003 par le Congo) taus les interets dus sur ces 
sommes, apres avoir tenu compte des montants accordes par la Sentence de 2000, soit au 
7 janvier 2011 : 

• 3.247.161.007 .francs.franr;ais, soit 495.026.504 euros; 
• 65.634.875 livres sterling; 
• 105.820.227 dollars US; 
• 3.253.937.125 francs CFA, payables en euros, soit 4.960.595 euros »35

. 

228. La Republique du Congo conclut, a titre principal, a l'irrecevabilite des demandes de 
Commisimpex en raison de l'autorite de la chose jugee attachee ala sentence arbitrale du 3 
decembre 2000 rendue dans !'affaire CCI no. 9899. Dans sa sentence partielle du 20 aout 
2010, le Tribunal Arbitral a renvoye au fond cette exception de chose jugee. Ill' examinera en 
premier lieu (A). Ce n'est que dans la mesure ou il deciderait de la rejeter qu'il se prononcera 
sur la validite du Protocole de 2003 et son caractere contraignant, contestes par la Republique 
du Congo pour divers motifs (B). Si le Tribunal Arbitral constate la validite du Protocole de 
2003, il se prononcera alors sur les montants dus a ce titre par la Republique du Congo a 
Commisimpex (C). Enfin il decidera de la repartition de la charge des frais de !'arbitrage (D). 

A. Sur l'autorite de chose jugee de la Sentence CCI no. 9899 du 3 decembre 
2000 

229. La Republique du Congo a titre principal estime que : 

« la presente procedure n 'aurait [. . .]pour objet que de remettre en cause le quantum, 
tel que determine par le Tribunal ayant rendu la Sentence no. 9899, de la dette nee de 
!'execution de ces memes marches. En d'autres termes, ce que Commisimpex qualifie 
ici « d'autre partie de la dette » consisterait plus exactement en une amplification du 
montant de la dette nee de l 'execution des contrats de marches telle qu 'arretee par les 

. b. 36 premlers ar ltres. » 

La Republique du Congo ajoute que : 

35 

36 

« les parties s 'accordent sur le fait que l 'integralite des marches conclus entre les 
parties et a l 'origine de la creance de Commisimpex a ete examinee dans le cadre de la 
Procedure CCI No. 9899 » et que « (. .. ) le Tribunal No. 9899, apres avoir juge que les 
montants en resultant avaient fait l 'objet d 'une consolidation et d 'une novation aux 
termes du Protocole de 1992, a, au point 1 de son dispositif, fixe le montant de la 
creance litigieuse (soit 288.634.078 FRF en principal, en octobre 1992). » 

Memoire Apres-Audience, 17 fevrier 2012. 
Memoire sur la Competence, paragraphes 98 et 99, page 32. 
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Elle en conclut qu'en raison de l' identite de cause et d'objet: 

« ( .. .) toute demande de Commisimpex, qui, comme en l 'espece, vise au paiement d 'une 
dette nee des memes contrats de marche se heurte a l 'autorite de chose jugee attachee a 
!a Sentence CCI No. 9899 et est irrecevable. »37 

230. Selon la Demanderesse : 

« (. .. ) ce de bat sur l 'autorite de !a chose jugee de !a Sentence CCI n°9899 est tout 
d'abord sans pertinence: le Protocole de 2003, nouveau contrat conclu entre les 
parties posterieurement a !a Sentence de 2000, justifie la prise en compte, dans le 
present arbitrage, de l 'ensemble de Ia dette globale du Congo envers Commisimpex et, 
ainsi, la recevabilite de !'ensemble des demandes de Commisimfex, sans que l'autorite 
de chose jugee de la Sentence de 2000 puisse lui etre opposee.»3 

Commisimpex precise ensuite que si 1' autorite de la chose jugee de la sentence du 3 decembre 
2000 devait etre prise en consideration, elle n'aurait qu'une portee limitee car ses demandes 
dans !'arbitrage no. 9899 portaient sur les montants dus au titre du Protocole de 1992 et non 
sur l'ensemble de la dette due par le Congo a Commisimpex ni sur les marches sous-jacents. 

231. Contrairement aux affirmations de la Defenderesse, il n'y a pas d'identite de cause et 
d'objet des demandes tranchees par la sentence du 3 decembre 2000 et de celles soumises au 
Tribunal Arbitral. Ces demieres sont exclusivement fondees sur le Protocole pretendument 
conclu entre les parties en 2003 et non pas sur le Protocole de 1992, fondement de la sentence 
arbitrale de 2000. II est vrai que le texte du Protocole de 2003, dans sa description de la dette 
de la Republique du Congo, reprend un montant de 22 milliards de FCF A, « objet du 
Protocole [de 1992] » auquel il ajoute une « deuxieme partie» de 26 milliards de FCFA mais 
il n'en resulte pas que les demandes de Commisimpex scient fondees, meme partiellement, 
sur le Protocole de 1992. Elles sont fondees sur le Protocole de 2003 qui, s'il etait reconnu 
valide, se substituerait au Protocole de 1992 .. 

A cet egard, !'argumentation selon laquelle le Protocole de 2003 serait insusceptible de creer 
une situation juridique nouvelle parce qu'il s'agit d'une reconnaissance de dette n'est pas 
pertinent. Cette observation, juste s'agissant d'un acte unilateral, ne l'est pas concernant un 
accord dans lequel deux parties conviennent ensemble que l'une do it a 1 'autre des montants 
determines. Quand bien meme la dette ainsi constatee par les deux parties n'aurait pas 
d'existence prealable a l'accord, ce demier peut la faire naitre si sa validite est reconnue, ce 
qui est en partie l'objet de la presente procedure. En effet, les parties peuvent d'un commun 
accord en etablir la cause et, comme on l'a justement releve, dans les contrats 
synallagmatiques, la cause decoule de la nature meme du contrat39

. 

De plus, et de fa9on significative pour comprendre la position des parties, bien que le recours 
en annulation forme par la Republique du Congo et la CCA devant la Cour d'appel de Paris le 
2 janvier ·2001 ait ete rejete le 23 mai 2002, la sentence du 3 decembre 2000 n'a jamais ete 
executee. II n'y aurait done rien de surprenant a ce que, tenant compte de cette situation de 

37 

38 

39 

Memoire en Duplique sur le Fond, para 325, pages 118 et 119. 
Memoire en Replique sur le Fond, para 514, page 225. 
Ph. Malaurie, L. Aynes, Droit Civil, Les obligations, 2eme Ed. 1990, no 514, page 283 . 
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fait, la Republique du Congo et Commisimpex, dans un nouveau protocole, aient reevalue la 
dette de la Republique et se soient accordees sur de nouvelles modalites de son reglement. 
L' autorite de la chose jugee de la sentence de 2000 ne saurait faire echec a la mise en ceuvre 
par la voie arbitrate de ce nouvel accord. La Demanderesse tient d'ailleurs compte des 
sommes qui lui ont ete allouees par la sentence de 2000 dans les calculs des sommes qu'elle 
pretend encaisser, reconnaissant par la-meme l'autorite de la chose jugee de la sentence. Et si 
ce nouvel accord etait inexistant ou depourvu de validite, comme le pretend la Republique du 
Congo, pour, inter alia, defaut de cause ou toute autre raison, les demandes de Commisimpex 
ne seraient pas irrecevables mais devraient etre rejetees. L'exception de chose jugee soulevee 
par la Republique du Congo ne peut done prosperer et sera done ecartee par le Tribunal 
Arbitral. 

B. Sur la validite du Protocole de 2003 et son caractere contraignant 

232. Pour contester la validite du Protocole de 2003, qu'elle qualifie de frauduleux, la 
Defenderesse se fonde sur divers arguments que l'on peut regrouper en quatre grandes 
categories : les premiers concement 1' absence de pouvoirs alleguee des signataires du 
Protocole pour engager la Republique du Congo (a), les seconds concement !'absence 
alleguee de caractere contraignant du Protocole (b), les troisiemes concernent !'ignorance du 
montant de la creance tel que formulee par le Protocole de 2003 (c), et les derniers reposent 
sur le defaut allegue de cause du Protocole de 2003 du fait du montant errone de la dette qu'il 
constate (d). 

a. Sur l 'absence de pouvoir alleguee des signataires ·du Prolocole de 
2003 

233. Selon la Defenderesse, les signataires du Protocole de 2003 n'avaient pas recyu 
d'habilitation du President de la Republique, aucune delegation ecrite n'ayant ete versee au 
dossier. 

234. Pour demontrer le contraire, la Demanderesse se fonde tout d'abord sur les termes 
memes du Protocole de 2003 qui mentionne I' existence d'une delegation de pouvoirs donnee 
a ses signataires par le President de la Republique du Congo. Elle invoque egalement la 
theorie de 1' apparence, renforcee par sa confirmation de la part de hautes autorites congolaises 
et le fait que le Protocole aurait recyu un debut d'execution de la part de !'administration 
congolaise. 

235. Apres un examen detaille des positions respectives des parties ainsi que des pieces 
soumises par celles-ci au soutien de leurs pretentious respectives et des temoignages recyus, le 
Tribunal Arbitral conclut que quelles que soient les modalites de Phabilitation recyue par les 
signataires du Protocole de 2003 lors de sa signature, la Republique du Congo ne peut 
valablement invoquer I' absence de leurs pouvoirs pour en contester la validite. 
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236. S'il est vrai que la Demanderesse n'a pas produit de declaration ecrite du President de la 
Republique qui autoriserait expressement les signataires du Protocole de 2003 a le signer pour 
lui et en son nom, le Tribunal Arbitral est convaincu que Messieurs Longobe et Okemba 
disposaient bien d'une telle habilitation, au vu d'un faisceau d'indices qui ne laisse aucune 
place au doute. 

237. On constate tout d'abord que les deux signataires, MM. Longobe et Okemba, etaient des 
personnalites tres proches du President de la Republique. M. Longobe etait le Secretaire 
General de la Presidence de la Republique et M. Okemba, Secretaire d'Etat, Secretaire 
General du Conseil de Securite et de surcroit neveu du President40

. Or, ils n'ont pas hesite a 
declarer expressement dans le Protocole de 2003 qu'ils agissaient « sur delegation de 
Monsieur le President de la Republique, son Excellence Monsieur Denis SASSOU NGUESSO 
et ayant pouvoir a cet effet ». Il est peu credible que de telles personnalites auraient fait, par 
ecrit, une telle declaration si elle avait ete inexacte. D'ailleurs, dans son attestation du 6 mai 
2011, M. Longobe ne dit nullement qu'il n'agissait pas sur delegation du President de la 
Republique lorsqu'il a signe le Protocole de 2003. L'essence de son temoignage est qu'il ne 
s'agissait pas d'un protocole definitif mais d'un protocole de negociation et que << seul un 
accord definitif conclu par le Ministre des Finances serait de nature a engager les deniers de 
l 'Etat 41 » car il n'avait pas autorite pour le faire. Il a confirme, en la nuanc;ant, cette 
affirmation a !'audience en declarant qu'il n'avait pas excede le pouvoir qui lui avait ete 
donne mais que les solutions du Protocole de 2003 ne s'appliqueraient qu'a la condition 
qu'elles soient approuvees par les autorites competentes, en l'espece le Ministre des 
Finances42

. 

238. L'habilitation de MM. Longobe et Okemba se trouve confirmee par de nombreux 
elements. Il convient en premier lieu de rappeler que }'existence du Protocole n'a jamais ete 
tenue secrete, bien au contraire. En effet, peu de temps apres la date de conclusion de celui-ci 
(23 aout 2003), M. Hajaij , par courriers des 29 decembre 2003 et 8 janvier 200443

, 

s'adressant respectivement au Ministre d'Etat Secretaire du Conseil General de Securite et au 
Ministre de l'Economie, des Finances et du Budget, a rappele la conclusion de celui-ci et 
demande son execution dans les termes suivants : 

« Enfin, il nous echoit de rappeler qu 'ala date du 31 decembre 2003, toutes les actions 
decrites a l 'article 6 du protocole auraient dues etre realisees. Ce qui n 'est pas le cas 
au 08/01/2004 ( .. .). En desespoir de cause, nous nous sommes une fois de plus tourne 
vers Son Excellence Monsieur le President de la Republique, qui nous a instruis 
verbalement le 6 janvier 2004, de vous relancer directement en vue de la mise en reuvre 
du protocole du 23 aout 2003, objet de notre requete de ce jour » se referant egalement 
a un souhait de « concretisation de l 'accord conclu a l 'amiable » 44

• 

Par une lettre du 16 fevrier 200445
, M. Hajaij s'est egalement adresse au Ministre d'Etat, des 

transports et de la Privatisation afin de solliciter !'execution de I' article 4 point 2 du Protocole 

40 

41 

42 

43 

44 

45 

Attestation de M. Hajaij du 4 aout 2011, n°68 p. 17. 
Attestation de M. Longobe du 6 mai 2011, page 2. 
Transcript de !'audience du 21 decembre 2011, page 13. 
Pieces C28 et C29. 
Piece C29. 
Piece C33. 
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c'est-a-dire le remboursement de 20 milliards de FCF A sous forme de privatisation 
d' entreprises. 

239. Par courrier du 30 janvier 200446
, M. Mouko, Directeur de cabinet du Ministere a la 

Presidence, charge du Controle d'Etat, repondant a une lettre de M. Hajaij du 6 janvier 2004, 
a accuse reception du Protocole de 2003 transmis par M. Hajaij , se felicitant : 

« de Ia prise en compte de son travail [ celui du Ministere a la Presidence] par !a 
signature du protocole d'accord du 23 aout 2003 qui a reconnu ! 'arret des comptes au 
30 septembre 1992 a la somme de 960.000.000 Francs Franr;ais, so it un equivalent de 
48.000.000.000 FCF A dont 26.000.000.000 FCF A au profit de COMMISIMP EX SA et 
22.000.000.000 FCFA pour lecompte de Ia banque SARADAR, d'une part, et d'autre 
partleprotocole d'accordno. 566 du 14 octobre 1992 ( .. .) ». 

Ainsi, en sus de confirmer !'existence du Protocole de 2003, cette lettre fait etat de la creance 
de Commisimpex d'un montant de 48 millions FCFA arretee au 30 septembre 1992, sans la 
discuter en aucune fa9on. 

De meme, par lettre du 5 fevrier 200447
, M. Yoka, Ministre Directeur de Cabinet, a transmis 

au Ministre de l'Economie, des Finances et du Budget, «pour competence» copie du 
Protocole de 2003 insistant sur le fait que : 

« Le chef de l 'Etat attache un interet particulier a l 'execution des clauses contenues 
dans !edit protocole d'accord afin, d'eviter a notre pays tout autre procedure judiciaire, 
et de geler aussi la garantie irrevocable donnee a cette societe en date du 22 decembre 
1986. » 

240. II ne fait done aucun doute que quelques mois apres la signature du Protocole, les 
differents ministeres concemes, Ministre d'Etat Secretaire du Conseil General de Securite, 
Ministre de l'Economie, des Finances et du Budget, Ministre d'Etat, des transports et de la 
Privatisation et le Directeur de cabinet du Ministere a la Presidence, charge du Controle 
d'Etat, avaient ete informes de !'existence et du contenu de ce Protocole et etaient invites a 
1' executer. 

241. En outre, comme 1 'atteste une Note du departement juridique et administratif du cabinet 
a la Presidence du 30 avril 200448

, destine au President de la Republique directement, le 
Protocole avait, en realite, ete transmis au Ministre des Finances des le 29 decembre 2003, 
celui-ci recevant du Ministre Directeur de Cabinet les 5 janvier et 15 mars 2004, des rappels 
de« la necessite et !'interet pour le pays d'executer !edit protocole d 'accord ». A cet instant 
precis, le Ministre des Finances n'a emis de reserves formelles ni sur la delegation de 
pouvoirs ni sur une quelconque obligation de sa part de valider le Protocole. 

242. En tout etat de cause, le President de la Republique, M. Sassou N' Guesso avait ete, si tel 
n'avait pas ete le cas plus tot, ce qui est tres improbable, informe a ce stade de !'existence 
« d'un protocole d'accord de reglement a l 'amiable entre les deux parties » et loin de 
s'indigner de !'existence d'un accord non signe par ses soins, s'etait contente de faire 
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remarquer qu'illui faudrait « interroger le Ministre des Finances, ce dernier m 'ayant une fois 
fait rapport des contacts directs qu 'il a avec les responsables de COMMISIMP EX». 

243. Ainsi, tres peu de temps apres la signature du Protocole de 2003, ni le President de la 
Republique, nile Ministre des Finances n'ont mis en doute la validite du Protocole de 2003 et 
n' ont emis aucune remarque formelle quant a la procedure sui vie pour sa signature. Le 
Tribunal Arbitral est convaincu que si ces signatures n'avaient pas ete valables et si le 
President de la Republique ou le Ministre des Finances avait ignore !'existence d'un tel 
accord au moment de sa conclusion, ils auraient manifeste formellement et publiquement leur 
surprise, voire leur mecontentement ou leur opposition au plus tot, les enjeux de cet accord 
etant trop importants pour rester silencieux. 

244. De surcro!t, tres rapidement apres la conclusion du Protocole de 2003, il a ete question 
de son execution par la Republique du Congo que ce soit par ses representants ou par les 
signataires du Protocole. En effet, par courrier du 4 mars 200449

, le Ministre d'Etat, Monsieur 
Isidore Mvouba, a accuse reception de la copie du Protocole et, se fondant sur la disposition 
relative a la privatisation d'entreprises prevue dans le Protocole, a fourni une liste 
d'entreprises au President Directeur General de Commisimpex, en mentionnant cependant 
que (( !a loi cadre sur la privatisation exclut toute forme de compensation ». 

245. De meme, par courrier du meme j our50
, le Directeur General de la CCA, Monsieur 

Georges N guekoumou, apres avoir rappele les termes du Protocole et les modalites de 
remboursement de la dette, a souligne que « la CCA n 'a pas encore rer;u les fonds necessaires 
a la constitution du depot bancaire de 6 milliards de F CF A » qui correspondait a une partie 
des 26 milliards que l'Etat devait rembourser par cette voie. 

246. De fa9on encore plus significative, les signataires du Protocole ont eux-memes sollicite 
des diverses autorites etatiques !'execution du Protocole. Monsieur Longobe, des le 15 janvier 
200451

, a en effet insiste aupres du Ministre de l'Econornie, des Finances et du Budget afin 
qu'il accepte : 

« ( .. .) de ( .. .) recevoir Monsieur HODJEIJ, Representant de COMMISIMPEX et 
d'arreter avec lui les principales modalites d'application du protocole d'accord de 
negociation du 23 aout 2003 » et ce (( tenant compte des contraintes resultant des 
garanties donnees par l 'Etat Congolais et, considerant la necessite d 'eviter d 'autres 
complications notamment avec la Banque SARADAR ». 

Ces propos confirment bien que le Protocole de 2003 etait connu des plus hautes autorites qui 
avaient !'intention dele mettre en reuvre. 

247. Ceci est d'ailleurs rappele par Monsieur Okemba par lettre du 29 novembre 200352 a 
!'attention du Ministre de l'Economie des Finances et du Budget indiquant: 
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« ( .. .) il vous est demande d'organiser la mise en ceuvre de cet accord en relation avec 
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248. De meme, Monsieur Okemba a indique au Ministre d'Etat, charge de la coordination 
gouvernementale, Ministre des Transports et des Privatisations que : 

« dans le cadre de la mise en reuvre dudit protocole, avons-nous l 'honneur de vous le 
transmettre, pour competence, dans la mesure oil un element de celui-ci interesse 
eventuellement la privatisation.)) 53 

249. Enfm, par une lettre commune de MM. Longobe et Okemba du 29 mars 200454
, ceux-ci 

demandaient au Ministre de l'Economie, des Finances et du Budget «de bien vouloir 
consolider les acquis du protocole d'accord du 23 aout 2003 ». 

250. L'ensemble de ces correspondances prive de toute portee !'observation de la 
Defenderesse selon laquelle : 

« ( .. .) l 'absence de reponse circonstanciee aux allegations contenues dans le flat de 
courriers intempestifs adresses par Commisimpex, aux fins de se menager des preuves a 
posteriori, ne constitue pas une preuve de la veracite de ces allegations » 

Il en de meme lorsqu'elle ajoute que: 

« les allegations de Commisimpex ne permettent done pas de remettre en cause 
!'affirmation du President de la Republique lorsqu 'il atteste n'avoir pas donne de 
delegation pour signer le Protocole de 2003 ».55 

251. Le Tribunal Arbitral constate en effet qu'il n'est pas necessaire de se fonder sur des 
courriers de Commisimpex pour conclure que les plus hautes autorites congolaises 
s'estimaient liees par le Protocole de 2003, sans qu'il soit besoin de s'interroger sur la volonte 
de Commisimpex de se « menager des preuves a posteriori ». Les lettres contemporaines de 
}'administration congolaises sont en effet suffisantes et rendent bien peu credibles les 
affirmations du President Sassou N' Guesso dans ses lettres des 6 mai et 27 octobre 2011 56

, 

intervenant huit ans plus tard, selon lesquelles il n'aurait pas donne instruction d'executer le 
Protocole de 2003. 11 est invraisemblable qu'autant de representants de l'Etat Congolais aient 
pu agir a son insu et que, ayant necessairement eu connaissance de leurs actions, il n'y ait pas 
immediatement mis fin si le Protocole avait ete signe sans autorisation de sa part. Il est a cet 
egard regrettable qu' il se soit abstenu de venir temoigner a !'audience, ce qui s'oppose a ce 
que le Tribunal Arbitral tire une quelconque consequence de son attestation ecrite. 

252. A cet egard, 1' argumentation de la Republique du Congo selon laquelle Commisimpex 
ne pourrait se prevaloir d'aucune ratification ulterieure d'une delegation inexistante est 
inoperante. La Defenderesse soutient en effet qu'une ratification « ne p eut etre invoquee que 
dans deux hypotheses : (i) une ratification expresse par le mandant, qui reprend a son compte 
les engagements pris par le mandataire en depassement de ses pouvoirs, au (ii) une 
ratification implicite mais non equivoque » ajoutant que la ratification doit « emaner du 
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mandant lui-meme »57
• Mais, comme indique, le Tribunal Arbitral est convaincu de la realite 

de !'existence de la delegation contestee en raison du faisceau d'indices mentionnes ci-dessus. 
Aucune ratification n'est done necessaire. De plus, s'il est certain que le President de la 
Republique n'a pas ratifie de fac;:on expresse le Protocole de 2003, il apparait ala lumiere des 
documents precedemment evoques et notamment de la piece C35 ou etait conseille d'executer 
le dit protocole, que le President de la Republique l'a ratifie puisqu'il n'a manifeste aucune 
surprise concernant !'existence du Protocole, n'a pas objecte a son contenu et s'est contente 
d'indiquer qu'il fallait « interroger le Ministre des Finances » non pas sur le Protocole lui­
meme mais apparemment sur son execution. 

253. Compte tenu de ce qui precede, le Tribunal Arbitral rejette la demande de la Republique 
du Congo de juger nulle Protocole de 2003 pour defaut de pouvoir de ses signataires. 

b. Sur l 'absence alleguee de caractere contraignant du Protocole de 
2003 

254. Pour contester le caractere contraignant du Protocole de 2003, la Republique du Congo 
invoque deux types d'arguments qui se nourrissent mutuellement. Le premier, deja evoque a 
!'occasion du rappel du temoignage de l'un de ses signataires, M. Longobe, est que le 
Protocole ne refletait pas un accord definitif mais un Protocole de negociations, dans lequel 
« l'Etat s 'engageait simplement a negocier pour rechercher un accord sur le montant de la 
dette a rembourser et le paiement echelonne ». 58 Selon M. Longo be, on l'a vu, les pouvoirs 
delegues aux signataires du Protocole de 2003 ne les autorisaient qu'a rechercher des pistes de 
negociation destinees a etre ensuite conduite par le Ministre des Finances qui pourrait 
eventuellement engager 1 'Etat dans un accord definitif. 59 Mais, la Republique du Congo 
pretend egalement que quand bien meme les signataires auraient effectivement beneficie 
d'une delegation de pouvoirs leur permettant d'aller au-dela de la definition d'elements de 
negociation, le Protocole aurait du recevoir le contreseing du Ministre des Finances pour 
engager l 'Etat, comme le prescrirait la loi no 1-2000 du 1 er fevrier 2000 portant loi organique 
relative au regime financier en son article 74 qui dispose que : 

«Tout decret, toute convention, et d'une maniere generale, toute mesure, de quelque 
nature qu 'elle so it, susceptible d'engager les finances publiques, est revetu du 
contreseing du ministre des finances ». 

255. Ces arguments de la Republique du Congo, bien qu' etroitement lies, soul event deux 
problemes distincts. La Republique du Congo a-t-elle, dans le Protocole de 2003 pris des 
engagements fermes qui vont au-dela d'un accord sur des bases de negociation? Dans 
!'affirmative, ces engagements sont-ils definitifs et contraignants faute du contreseing du 
Ministre des Finances ? 

256. Le Tribunal Arbitral note que bien que le Protocole de 2003 soit intitule 
« PROTOCOLE D' ACCORD DE NEGOCIATIONS ENTRE L'ETAT DU CONGO ET LA 
SOCIETE COMMISIMPEX S.A. », il presente toutes les apparences d'un contrat createur de 
droits et d'obligations pour les parties par les termes employes, qui tendent, principalement, a 
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lui conferer force obligatoire. Il precise qu'il est le resultat de « negociations engagees le 27 
mai 2003 a Brazaville » entre les parties «a propos de la dette du Congo a l'egard de la 
societe COMMISIMPEX »60 ce qui parait justifier son titre de Protocole d'accord de 
negociations. Les negociations ne sont pas a venir, elles sont passees et le Protocole acte leur 
resultat. Sur cette base, les deux patties « conviennent » 61 des caracteristiques et du montant 
de la dette du Congo, lequel « reconnait que !a dette de 960.000.000 FRF» a ete partagee aux 
termes de deux reunions des 7 et 23 septembre 199262

• Ensuite, il est indique que les parties 
« ont (sic) convenu » un certain nombre d'engagements fermes rediges en termes 
contraignants : 

- «Article 1-l 'Etat du Congo prend a sa charge, la dette de la societe COMMISIMP EX, 
et celle du groupe et famille Hojeij (. . .) ; 

-Article 2-l 'Etat du Congo s 'engage a negocier directement avec la banque SARADAR 
(. . .) ; 

-Article 3- l'Etat du Congo s'engage a rembourser ala societe COMMISIMPEX, la 
somme en principal de 520 millions de FRF ( .. .) ; 

-Article 4- l'Etat du Congo s'engage a regler ala societe COMMISIMPEX, la somme 
de 520.000.000 FRF (. . .) 

257. Le Tribunal Arbitral ne peut done que conclure que le Protocole de 2003 a un contenu 
obligatoire pour la Republique du Congo que son Article 6 ne suffit pas a supprimer. Cet 
article se lit comme suit : 

« l 'Etat du Congo s 'engage, d'ici au 30 decembre 2003 : 

A mettre en place la garantie du moratoire visee a l 'alinea 3 de l 'Article 4 ci­
dessus, 
A signer les actes de cession des entreprises visees a § 4 alinea 2 
A finaliser les negociations avec la Banque SARADAR, visees a l 'Article 2 ci­
dessus, 
Eta conclure avec la societe COMMISIMPEX, un Protocole d'Accord Definitif 
en remplacement du present Protocole, pour clare les negociations en cours ». 

258. En effet, cette reference a un proto cole d' accord definitif ne remet pas en cause le 
caractere obligatoire et contraignant du Protocole de 2003. Il s'agit comme le precise 
d'ailleurs !'article 6 d'un document de « cloture » constatant la realisation d'un certain 
nombre d'actions de mise en ceuvre d'obligations contenues dans le Protocole de 2003. 

259. En outre, ainsi qu'il a ete note ci-dessus, les hautes autorites congolaises ne s'y sont pas 
trompees lorsqu'elles ont indiquees que la Presidence de la Republique «a reconnu !'arret 
des comptes au 30 septembre 1992 ala somme de 960.000.000 Francs Fram;ais» 63

, et que 
« Le chef de l'Etat attache un interet particulier a !'execution des clauses contenues dans 
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!edit protocole d'accord ». 64 n en est de meme lorsque le departement juridique et 
administratif du cabinet de la Presidence, le 3 0 avril 2004 65 decrivait au President de la 
Republique le Protocole de 2003 comme un « protocole de reglement a l 'amiable entre les 
deux parties » et lui recommandait « d 'instruire le Ministre des finances afin qu 'if execute les 
engagements pris». Que ce document rut signe par procuration ne change rien a la 
qualification qu'p donne au Protocole de 2003. 

260. De meme, la Republique du Congo ne peut opposer a la Demanderesse les dispositions 
de I' article 74 la loi n° 1-2000 du 1 er fevrier 2000 portant loi organique relative au regime 
financier. Ce texte, au contenu tres general qui indique effectivement que toute mesure, quelle 
qu'elle soit, «susceptible d'engager les finances publiques » doit etre revetue du contreseing 
du Ministre des Finances, apparait comme une regie administrative applicable a l'autorisation 
du paiement attache a une decision et non pas comme une regie applicable a la validite de 
celle-ci. Le fait qu'elle conceme un decret aussi bien qu'une convention le confirme. S'il en 
allait autrement, le Ministre des Finances et non pas le President de la Republique serait la 
plus haute autorite de l'Etat et le seul a disposer d'un pouvoir effectif. Ce n'est evidemment 
pas le cas. Le Ministre des Finances re9oit des instructions du Chef de l'Etat, comme l'illustre 
la note precitee du 30 avril 200466 du departement juridique et administratif du cabinet de la 
Presidence recommandant au President de la Republique « d 'instruire le Ministre des finances 
ajin qu 'il execute les engagements pris» dans le Protocole de 2003. D'ailleurs, le Protocole de 
2003 ne contient aucune mention relative a la necessite d'un contreseing du Ministre des 
Finances et aucun des representants de la Republique du Congo n'a fait allusion a une telle 
necessite a 1' epoque. 

261. Enfin, quand bien meme le Tribunal Arbitral n'aurait pas constate sur la base des 
preuves contemporaines fournies tant I' existence des pouvoirs des signataires du Protocole de 
2003 pour engager la Republique du Congo que le caractere contraignant de ce Protocole, il 
ne pourrait que suivre la Demanderesse lorsqu'elle souligne que : 

« le comportement du Congo a cree chez Commisimpex une croyance legitime dans les 
pouvoirs et le champ de la mission des signataires du Protocole » et que « la tegitimite 
de cette croyance Jut ulterieurement confirmee par l 'Avis Juridique signe par les deux 
plus hauts magistrats congolais et concluant ala validite du Protocole de 2003 ».67 

262. En effet, !'argumentation de la Republique du Congo selon laquelle Commisimpex ne 
peut se fonder sur la theorie de l'apparence car elle n'aurait pas « demontrer de maniere 
cumulative, d'une part, qu'elle pouvait tegitimement croire que les signataires du Protocole 
de 2003 avaient re9u pouvoir de signer !edit Protocole, d'autre part, qu 'elle pouvait 
legitimement croire que l 'intervention du Ministre des Finances- avec lequel Commisimpex a 
signe taus les actes portant sur le reglement de sa creance depuis vingt ans- n 'etait pas 
requise »68 n'est pas pertinente. 

263.Tout d'abord, si comme le soutient la Defenderesse, l'apparence doit se verifier au 
moment de la conclusion du Protocole, il est indeniable que le Protocole indiquait que MM. 
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Longo be et Okemba agissaient sur « delegation de Monsieur le President de la Republique ». 
C' est done pourquoi la Defenderesse con teste la legitimite de la croyance de Commisimpex 
dans cette apparence. Mais, a mains d'admettre, que la fraude alleguee par la Defenderesse ne 
se soit pas limitee aux signataires du Protocole et a la Demanderesse, ce que la Defenderesse 
ne suggere pas, on ne peut douter de la legitimite de la croyance en la validite du Protocole 
manifestee par de nombreuses autorites congolaises et notamment celles qui lui ont donne un 
debut d'execution. 

264. Le caractere legitime de la croyance de Commisimpex en la validite du Protocole de 
2003 a trouve une autre confirmation dans l'Avis Juridique du 7 juillet 2004, signe par M. 
Lenga, agissant en qualite de Premier President de la Cour Supreme et, cosigne par Monsieur 
Henri Bouka, Vice-President de la Cour Supreme, saisi sur demande du Secretaire general de 
la Presidence de la Republique. Cet avis rapporte que : 

« Monsieur LONGOBE et Monsieur Jean Dominique OKEMBA ant rec;u de Monsieur 
le President de la Republique la mission de negocier et de signer avec COMMISIMP EX 
S.A ( .. .) le Protocole d'Accord de negociation » et qu'en droit congolais « l 'habilitation 
meme verbale donnee par le Chef de l 'Etat lie irrevocablement l 'Etat Congolais quant 
aux engagements pris par les Plinipotentiaires sauf si le President de la Republique 
venait a contester le pouvoir pretendument donne, ce qui n 'est pas le cas en l 'espece ». 

Il est done ainsi confirme qu'une habilitation orale des signataires du Protocole etait 
suffisante et que les obligations decoulant du Protocole de 2003 sont des engagements 
irrevocables de l'Etat congolais. 

265. Il est vrai qu'en date du 25 fevrier 2011, dans une lettre adressee aux conseils de la 
Republique du Congo dans la presente procedure69

, Monsieur Lenga n'a pas hesite a 
expliquer avoir etabli un « avis juridique de circonstance », « rendu par bienveillance ». Il y 
indique que le Protocole de 2003 «pour aut ant qu 'il engage les finances publiques, aurait du 
etre conclu avec le contreseing du Ministere des Finances, comme cela avait d'ailleurs ete le 
cas pour le protocole de 1992 sur lequel man avis avait ete sollicite a l'epoque ». Cette lettre 
est pour le mains etonnante car M. Lenga y affirme que c'est :« (. .. ) en tenant compte de la 
sociologie du milieu que j 'ai rendu cet avis juridique, a titre personnel, la Cour Supreme ne 
pouvant pour sa part emettre des avis que dans des cas bien precis prevus par la loi portant 
organisation de la Cour supreme ». 

266. Ni la lettre de M. Lenga ni les conclusions qu' en tire I a Defenderesse ne sont 
convaincantes. Dans sa lettre du 25 fevrier 2011, M. Lenga precise a voir : 

« ( ... ) redige cet avis juridique all ant dans le sens qui m ' [lui] eta it demande par le 
Secretaire General de la Presidence et Monsieur Hojeij, ami du Congo, pour leur 
rendre service ». 70 

267. Ceci incite a appnScier la cn!dibilite qu'il faut attacher a ses declarations avec la plus 
grande precaution. Par exemple, si !'approbation du Ministre des Finances etait necessaire, 
comme ill'affirme dans sa lettre de 2011, on voit mal pourquoi il ne l'a pas mentionne dans 
1' Avis Juridique eta prefere que le Protocole lie irrevocablement l'Etat congolais. 
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268. Sajustification selonlaquelle : 

« j 'ai cependant considere pouvoir soutenir que le protocole engageait l 'Etat dans !a 
mesure oit il etait un protocole de negociation et qu 'il devait, comme me l 'avait ajjirme 
M Longobe, faire !'objet d'actes definitifs ulterieurs cone/us avec !'intervention du 
Ministre des Finances » 

ne convainc pas, en ce qu'elle se concilie mal avec la notion d'engagement irrevocable 
contenue dans 1' A vis Juridique. 

269. Le Tribunal Arbitral peut a juste titre s'interroger sur la date a laquelle M. Lenga s'est 
exprime avec sincerite. Contrairement a la Republique du Congo qui estime que 1' A vis 
Juridique: « ( ... .) ne peut toutefois fonder une quelconque apparence dans les pouvoirs des 
signataires du Protocole de 2003, d'une part, parce qu'elle a ete realisee sur commande 
comme l 'a confirme M Lenga, d'autre part, parce qu 'elle a ete etablie apres le Protocole de 
2003 ( .. .) » 71

, le Tribunal Arbitral considere qu'un Avis Juridique etabli moins d'un an a pres 
la signature du Protocole, a une epoque ou aucune autorite congolaise n' en contestait la 
validite et 1' efficacite, est plus credible qu'une lettre adressee environ sept ans apres les faits, 
pour les besoins d'une procedure arbitrale. Quoi qu'il en soit, la Republique du Congo ne peut 
se soustraire a cet avis, apres l'avoir sollicite, par l'intermediaire du Secretaire General de la 
Presidence de la Republique, simplement parce que sept ans apres, illui serait defavorable. 

270. Mais surtout, quel que soit la sincerite de l'Avis Juridique, le fait que le President et le 
Vice-president de la Cour Supreme n'aient pas hesite a l'etablir, alors de surcroit que ces deux 
hauts magistrats avaient participe au rendu de I' arret de la Cour supreme du 27 juin 2003 72 

traitant de la creance de Commisimpex, ne peut que confirmer la legitimite de la croyance de 
Commisimpex en la validite du Protocole de 2003. Lorsque deux hautes auto rites judiciaires 
congolaises confirment par ecrit qu'un Protocole signe par le Secretaire General de la 
Presidence de la Republique et Secretaire d'Etat, Secretaire General du Conseil de Securite, 
lie irrevocablement la Republique du Congo et que de hautes autorites se comportent comme 
si tel etait bien le cas, on voit mal pourquoi Commisimpex aurait doute de la validite du 
Protocole. 

271. En soulignant que «le comportement du Congo a cree chez Commisimpex une croyance 
legitime dans les pouvoirs et le champ de la mission des signataires du Protocole 73 » d'ou 
resulterait aussi 1' engagement de la Republique du Congo, Commisimpex vise en realite dle 
principe bien connu de !'estoppel ou plus communement en droit fran<;ais de !'interdiction de 
se contredire au detriment d'autrui. Sur la base de ce principe, la Republique du Congo ne 
pouvait donner l'apparence qu'elle avait conclu valablement le Protocole de 2003 et 
soudainement alleguer qu'il est invalide lorsqu'il s'agissait de l'executer. De meme, l'article 
1.8 des principes UNIDROIT dispose qu' « une partie ne peut agir en contradiction avec une 
attente qu 'elle a suscitee chez l 'autre partie lorsque cette derniere a cru raisonnablement a 
cette attente et a agi en consequence a son desavantage ». En tout etat de cause, c'est une 
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Piece C26. 
Memoire Apres-Audience de Commisimpex du 17 fevrier 2012, para 16, page 5. 
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position constante de la jurisprudence fran~aise74 qui considere qu'une partie ne peut, sur le 
fondement du principe de la bonne foi, adopter successivement des positions contradictoires. 

272. Ayant juge que !'approbation du Ministere des Finances n'etait pas necessaire, le 
Tribunal Arbitral rejette la demande de la Republique du Congo que soit declare, sur ce 
fondement, nulle Protocole de 2003. 

c. Sur l 'ignorance du mont ant de Ia creance tel que presente dans le 
Protocole de 2003 

273. Au surplus, la Republique du Congo ne peut invoquer !'ignorance qu'auraient eu ses 
representants de la creance de Comrnisimpex dans la mesure oil celle-ci avait ete discutee 
dans de nombreux documents dont notamrnent: 

la Fiche ala plus haute attention de Monsieur le Ministre de l'Economie, des Finances 
et du Plan par la CCA de juin 1991 75

; 

la Note a !'attention de Monsieur le Ministre du Plan, des Finances et de l'Economie par 
la CCA de juin 1991 76

; 

la Fiche de calcul detaillee de 1991 77 par la CCA qui a evalue la creance de 
Comrnisimpex en 1986 a 29.949.284.818 FCFA; 

le Protocole de 1992 ; 

le rapport Ricol du 14 avril2000 produit dans le cadre de !'arbitrage CCI no. 989978
; 

le rapport du cabinet Mazars du 26 janvier 2000 ; 

la Sentence du 3 decembre 2000 ; 

le rapport de Ernst & Young du 25 septembre 2001 ; 79 

les decisions du President du Tribunal de Commerce de Brazzaville80
, l'arret de la Cour 

d'Apgel de Brazzaville du 12 juillet 200281 et l'arret de la Cour Supreme du 27 juin 
2003 2

. 

274. Il est vrai que ces differents documents n'evaluent pas tousle montant de la creance de 
Commisimpex de fa~on identique. Il n'en reste pas moins que !'existence de cette creance 

74 

75 

76 

77 

78 

79 

80 

81 

82 

Cass. Com., 8 mars 2005, RDC 2005, obs. D. Mazeaud; Cass. Civ. lere, 6 juillet 2005, Rev. arb. 2005, 
page 993 , note Ph. Pinsolle. 
Piece R81. 
Piece R82. 
Piece C98 . 
Piece R27. 
Piece Cl7. 
Piece C20. 
Piece C24. 
Piece C26. 
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etait admise et connue de tous et que son montant avait ete longuement debattu. Les plus 
recents mentionnent le montant qui sera retenu dans le Protocole de 2003. C'est done en 
parfaite connaissance de cause que les representants de la Republique du Congo ont signe en 
2003 le Protocole et ont accepte le montant y figurant. En effet, la difference entre le montant 
figurant dans le Protocole de 2003 et les montants de la creance tels que mentionnes dans les 
divers documents anterieurs est significative : le Protocole de 2003 vise une creance 
supplementaire de l'ordre de 26 milliards de FCFA. 11 ne fait aucun doute que les 
representants du Congo n'ont pu ignorer cette difference substantielle quanta !'expression du 
montant de la dette de Commisimpex. En tout etat de cause, il n'existe aucune trace 
contemporaine de contestation par les autorites congolaises de ce montant apres la conclusion 
du Protocole de 2003 bien que celles-ci, y compris le President de la Republique, avaient bien 
ete informees de la creance et de son montant, comme rappele precedemment. 

275. C'est pourquoi !'argumentation de la Republique du Congo selon laquelle le 
consentement des signataires du Protocole aurait ete vicie car ceux-ci auraient ete trompes sur 
le montant de la dette et la nature meme du Protocole n'est pas convaincante. Comme indique 
ci-avant, la Defenderesse ne peut fonder son raisonnement sur une pretendue ignorance du 
montant de la dette dans la mesure ou, comme on 1' a vu, de nombreux documents anterieurs 
faisaient etat de cette dette. 11 apparait des lors tres douteux que M. Longobe qui indique avoir 
participe a des « discussions » ait accepte de signer le Protocole de 2003 en ignorant « les 
montants de !a dette » et sans proceder a aucune verification du montant mentionne et ce alors 
qu'il indique que« comme cela ressort du protocole d'accord de negociation lui-meme, [que] 
I 'Etat s 'engageait implement a negocier pour rechercher un accord sur le montant de Ia 
dette a rembourser et le paiement echelonne »83 (soulignement ajoute par le Tribunal 
Arbitral). En effet, si le but ultime des negociations etait que les parties trouvent un accord sur 
le montant de la dette, le montant indique dans le Protocole de 2003 ne pouvait etre sans 
importance. De plus, si le consentement de M. Longobe avait ete surpris par l'erreur, il serait 
incomprehensible que lui-meme et differentes autorites congolaises aient plaide pour 
!'execution du Protocole de 2003 pendant une longue periode apres la date de sa signature, 
alors que les uns et les autres avaient eu toutle temps de s'informer mieux sur I' existence de 
la creance et son montant. 

276. Le Tribunal Arbitral conclut done qu'en raison de !'information dont elle disposait la 
Republique du Congo ne peut avoir ete trompee sur le montant de la dette, ce que confirme 
son absence de contestation apres la signature du Protocole de 2003 et sa volonte de 
l'executer manifestee pendant une periode suffisamment longue pour qu'elle ait eu le temps 
de se ressaisir si son consentement avait ete surpris. De ce fait, le Tribunal Arbitral rejette la 
demande de la Republique du Congo que le Protocole de 2003 soit declare nul en raison du 
caractere vicie du consentement qu'elle a donne. 

d Sur I 'absence alleguee de cause du Protocole de 2003 

277. La Republique du Congo soutient que le montant de la creance de Commisimpex a ete 
fixe par le tribunal arbitral dans !'affaire no. 9899, que le Protocole de 1992 a un caractere 
« negocie, novatoire, global et forfaitaire » et que le montant de la dette de 26 milliards 

83 Piece R60 : Attestation de M. Longo be du 6 mai 2011 . 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 68 of 168



66 

FCF A ajoute dans le Protocole de 2003 aux 22 milliards FCF A du Protocole de 1992 est done 
sans cause. Commisimpex ne serait pas creanciere d'un montant de 48 milliards FCF A 
comme l'attestent les lettres des 11 mars 1993, 29 avril1999 et 5 juin 1997.84 

278. Elle souligne que le seul ecrit evoquant ce montant avant la conclusion dudit Protocole 
de 1992 est une copie d'une lettre datee du 7 octobre 199285

, pretendument remise en juin 
2003 par le President de la Republique a M. Hajaij, a qui elle aurait ete volee en 1998. La 
Republique du Congo soutient que la lettre datee du 7 octobre 1992 aurait ete fabriquee a 
posteriori, expliquant en ce sens certaines incoherences dans le corps de la lettre et soulignant 
qu'il est surprenant qu'une copie de cette lettre n'ait pas ete gardee. 

279. Commisimpex, pour sa part, a indique que le Protocole de 1992 ne couvrait qu'une partie 
de la dette, que les pretendues decotes evoquees par la Defenderesse n'ont jamais existe et 
que le tribunal CCI dans l'affaire no 9899 n'a pas determine le montant total de la creance en 
1992 sur la base des marches, des paiements ou des decotes mais s 'est contente de cons tater 
que le Protocole de 1992 etait cause. 

280. Pour le Tribunal Arbitral, ce de bat n' est pas pertinent meme si le Tribunal Arbitral a 
releve les incoherences du contenu de la lettre du 7 octobre 1992 et s'etonne qu'elle n'ait pas 
ete mentionnee avant le Protocole de 2003, sans parler des circonstances rocambolesques de 
sa disparation et de sa reapparition. Comme le releve a juste titre Commisimpex, le Protocole 
de 2003 contient une reconnaissance de dette par le Congo a 1' egard de Commisimpex. II 
indique en effet : 

84 

85 

(( ( .. .) 
• L 'Etat du Congo, reconnaft definitivement, et sans objections ni reserves, l 'execution 

de l 'integralite des marches et fournitures visees a l 'aline a 1 ci-dessus . . ( .. .) 
• La validite de la dette, a ete irrevocablement et o.fficiellement reconnue par les 

Administrations concernees lors des deux reunions solennelles du 07 et du 23 
septembre 199 2. Elle a ete, a l 'issue et a !a lumiere des travaux de ces deux reunions, 
enterinee par la Presidence de la Republique, laquelle en a fixe le montant a 
!'equivalent de 48 milliards FCFA (Quarante huit milliards Francs CFA) representant 
la contre valeur en FCFA des dettes reconnues et libellees en differentes devises au 30 
septembre 1992, soit 96 milliards FCFA apres devaluation du Francs CFA en 1994. 
La societe COMMISIMPEX apris acte de cette reconnaissance de dette, par courriers 
du 7 octobre et 24 novembre 1992. 

• Le mont ant de la dette du Congo arretee le 3 0 septembre 199 2, s 'eleve en principal a 
la somme de 960.000.000 FRF. (neuf cent soixante millions de Francs Fran9ais) qui 
representait en 1992 la somme de 48 milliards de FCFA, l'equivalant (sic) de 
96.000.000.000 FCFA (quatre vingt seize milliards FCFA), dont le remboursement 
final sera effectue en devises, puisqu 'il s 'agit au depart d 'un financement etranger et 
en devises . . ( .. .) 

• L 'Etat du Congo, reconnaft que la dette de 960.000.000 FRF, valeur 30 septembre 
1992, a ete partagee comme suit, conformement a !'accord conclu au terme des 

Pieces R48, R36 et R36 annexe III. 
Piece C4. 
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reunions du 07 et 23 septembre 1992 sus visees et confirme par courrier de la societe 
COMMISIMPEX du 7 octobre 1992: 
- une premiere partie est fixee a 440.000.000 FRF (Quatre cent quarante millions de 
Francs Franc;ais), soit /'equivalent de 22 milliards de FCFA, objet du Protocole 
d'Accordno. 566 du 14 octobre 1992. 
-une deuxieme partie est fixee a 520.000.000 FRF (Cinq cent vingt millions de Francs 
Franc;ais) so it l 'equivalent de 26 milliards de FCFA. » 

281. L'affirmation du Congo selon laquelle « la cause d'une reconnaissance de dette doit etre 
trouvee dans l'existen~e d 'une dette preexistante »86 est exacte et non contestee, mais on ne 
saurait en deduire qu'il appartient au creancier d'etablir !'existence d'une telle cause. 

282. La Demanderesse a en effet justement souligne en se fondant sur la jurisprudence et la 
doctrine que « lorsque la cause est exprimee, il existe une apparence de cause » et que dans 
un tel cas « il revient a celui qui voudrait etablir son absence de le demontrer », citant un 
exemple de doctrine87 precisant que « ( .. .) lorsque Ia cause apparaft a la lecture de la 
structure contractuelle ou lorsque, sans y apparaftre, elle est revelee par une mention de 
l'acte, il existe une apparence de cause ... .!! revient done a celui qui voudrait etablir son 
absence, son caractere fictif, ou sa non-conformite a ce ~u 'elle aurait du etre, de le 
demontrer. La charge de la preuve pese done sur ce dernier ». 8 

283. Le Tribunal Arbitral note en effet comme 1' a releve la doctrine, et souligne la 
jurisprudence89

, que l'article 1132 du Code civil franyais institue une presomption d'existence 
et de liceite de la cause90 et ~ue c'est au debiteur de prouver 1 inexistence ou l' illiceite de la 
cause qu'il entend invoquer 1

• La Republique du Congo ne le conteste d'ailleurs pas, en 
indiquant a juste titre que la preuve peut etre apportee par to us les moyens. 

284. Le Tribunal Arbitral estime ala majorite que la Republique du Congo n'a pas rapporte la 
preuve de !'inexistence ou de l'illiceite de la cause du Protocole de 2003 telle qu'exposee 
dans le texte de ce document, a savoir que la dette du Congo a l' egard de Commisimpex 
arretee au 30 septembre 1992 representait la somme de 48 milliards de FCFA. 

86 

87 

88 

89 

90 

91 

Reponse a Ia Requete d'arbitrage, paras. 93-94. 
J. Rochfeld, Repertoire Civil Dalloz, janvier 2005, voir« Cause», para 107, Piece CRJ 91. 
Memoire en Demande sur le Fond, para 142, page 57. 
Voir par exemple, Cass. Civ. 1'0 , 7 avril 1992, Bull. civ I n° 114 « Ia cause de /'obligation est presumee 
exacte ; des Iars, il incombe aux signataires d 'une reconnaissance de dette de prouver la realite de 
/'absence de remise des fonds», ou encore Cass. Civ. 1'0 , 21 octobre 1997, pourvoi n°95-19.398 «La 
cause des obligations prevues dans une reconnaissance de dette etant presumee exacte, il appartient aux 
debiteurs de prouver la realite de !'absence de remise des fonds, sans que cette cause puisse etre 
recherchee dans des faits posterieurs a la reconnaissance. » 
Article 1132 dispose que «La convention n 'est pas mains valable, quoique Ia cause n 'en soit pas 
exprimee ». 
Voir Droit Civil, Les Obligations, Le Contrat, Tome III, 5°edition, Christian Larroumet, Economica, page 
450 : «Sur le fan dement de I 'article 1132 du Code civil !a jurisprudence considere qu 'il appartient au 
debiteur de prouver que son engagement est depourvu de cause et non pas au creancier de prouver que 
!'obligation dont if reclame !'execution est causee. »,Voir aussi Piece C RJ91 :«En consequence, quand 
bien meme Ia cause n 'est pas exprimee, le creancier peut demander l 'execution du contrat sans avoir a Ia 
prouver (/'article 1132 pose ainsi une nuance a l 'article 1315 selon lequel (( celui qui reclame l 'execution 
d'une obligation doit Ia prouver », c'est-a-dire etablir son existence et son objet; V. pour cette 
confrontation, Cass. 1 re Civ., 2 mai 2011, prec.). La charge de la preuve revient done au debiteur de 
!'obligation qui pretendrait se delier de son engagement: il doit etablir !'absence de cause ou sa faussete 
(par ex., Cass. 1 re Civ. 1 er oct. 1986, Bull. civ. I, n°230). 
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285. Pour ce faire, il lui appartenait d'etablir qu'a cette date la dette v1s-a-v1s de 
Commisimpex etait d'un montant different. Or, elle a prefere se fonder sur le montant vise au 
Protocole de 1992 - 22 milliards de FCF A - en soulignant que ce Protocole etait « un accord 
de reechelonnement de sa dette dont !a cause, et done !a validite, est indissociable de son 
caractere global et novatoire »92

, ain~i que sur la sentence arbitrale de 2000 rendue. sur la 
base de ce Protocole. 

286. Une reference au Protocole de 1992 et a la sentence de 2000 ne peut etre utile a la 
demonstration de !'inexistence de la cause du Protocole de 2003, precisement en raison du 
caractere global, novatoire et forfaitaire du Protocole de 1992, releve par la sentence de 2000 
elle-meme93

• Comme l'ont alors souligne les arbitres « le mobile determinant de la 
REPUBLIQUE DU CONGO (mobile d'ailleurs commun a COMMISIMPEX) etait d'obtenir­
par la negociation et la signature du Protocole n°56694

- une reduction substantielle de la 
dette globale et plus encore, le reechelonnement du paiement de cette dette jusqu 'en 2002 
(c 'est-a-dire jusqu 'a presque 20 annees a dater des premiers marches publics concernesl\>. 
Il est done hors de doute que le Protocole de 1992 n'etait pas representatif du montant reel de 
la dette globale ala date a laquelle il a ete signe. Les lettres de Commisimpex posterieures a 
cette signature ne le sont pas non plus, puisqu'elles interviennent a une periode ou elle 
s'efforyait d'obtenir par la Republique du Congo le respect de ses engagements selon le 
Protocole de 1992 ceci de fac;on d'ailleurs assez confuse. 

287. Comme le Tribunal Arbitral l'a deja souligne96
, il n'y a rien de surprenant ace qu'en 

2003, la Republique du Congo et Commisimpex aient reevalue la creance de cette derniere et 
se soient accordees sur de nouvelles modalites de son reglement. A 1' epoque, la Republique 
du Congo se refusant a donner effet au Protocole de 1992, dont elle avait conteste la validite 
dans la procedure arbitrale, s'abstenait d'executer la sentence de 2000, bien que le recours en 
annulation qu'elle avait introduit devant la Cour d'appel de Paris ait ete rejete le 23 mai 2002. 
La situation etait bloquee et il etait dans l'ordre des choses de remettre en question le forfait 
de 1992. 

288.Le Tribunal Arbitral considere a la majorite que la Republique du Congo n'a fourni 
aucun element convaincant etablissant qu'en octobre 2003 sa dette vis-a-vis de Commisimpex 
etait d'un montant autre que les 48 milliards FCFA vises au Protocole de 2003, alors que 
Commisimpex a explique de fac;on plausible l'origine de ce montant: une evaluation de la 
creance de Commisimpex au titre des marches a 29.949.284.818 FCFA fin 1986. Par 
application d'un taux d'interet de 10,5% avec capitalisation annuelle et sur la base d'une 
conversion des montants en devises etrangeres aux taux envisages a la date de la signature des 
marches, on obtient un montant d'environ FRF 960.000.000, soit les 48 milliards FCFA du 
Protocole de 200397

• 

92 

93 

94 

95 

96 

97 

Memoire Apres-Audience du 23 mars 2012, para 82, page 24. 
Piece C14, page 42. 
Le Protocole de 1992. 
Piece C14, page 47. 
N° 197 supra. 
Ce calcul figure ala page 15 du rapport Mazars du 2 aout 2011 et son exactitude n'a pas ete contestee par 
la Republique du Congo. 
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289. Cette evaluation de 29.949.284.818 FCFA fin 1986 est confirmee par plusieurs 
documents produits au cours de la procedure arbitrale. 11 s'agit tout d'abord d'une «Fiche de 
Calcul Detaillee » intitulee « Dette du Congo en 1987 due a COMMISIMPEX d'un montant 
de 29.949.284.818francs CFA. Communiquee par le CCA et le Ministere des Finances au 
Procureur general et au Ministere de .la Justice en septembre 1991 »98

. Contrairement a ce 
que pretend la Republique du Congo99

, ce document indique clairement un montant de la 
dette de 29.949.284.818 FCFA. Ce meme montant est repris plusieurs fois dans les actes du 
proces dont fut l'objet l'ancien Ministre des Finances, M. Lekoundzou. Ainsi, Joseph 
Hondjulla Miokono declare sous serment en 1991 qu'ayant ete nomme ala Caisse Congolaise 
d' Amortissement en 1985 en qualite de Directeur general, il a « trouve un dossier 
COMMISIMPEX seton lequell'"Etat congolais devait a cette societe plus de 29 milliards de 
FCFA »100

• De meme, dans des requisitions d'octobre 1991, Madame le Procureur General 
pres la Cour d' Appel de Brazzaville ecrit : « En 1987, l 'Etat Congolais qui connaissait 
d'enormes difficultes financieres etant incapable d'honorer la dette de la societe 
CO.MJWSIMPEX qui s 'elevait a 29.949.184.818 FCA »101

. De plus, dans une attestation du 16 
avril 2003 102

, M. Ernest Komko, ancien President de la Conference Nationale Souveraine de 
fevrier a juin 1991 fait etat de travaux de deux commissions qui, a 1' epoque, ont constate une 
creance de Commisimpex sur la Republique du Congo «qui oscillait autour de 30 milliards 
de FCFA ». 

290. Pour contester cette evaluation de la dette a 29.949.184.418 FCFA fin 1986, la 
Republique du Congo invoque deux documents de la CCA de juin 1991 qui evaluent la dette a 
21 milliards au 31 decembre 1988 103

• Mais ces documents donnent !'impression que les 
montants indiques sont le resultat de negociations et sont de toute fac;on anterieurs a la 
« Fiche de Calcul Detaillee » de la CCA de septembre 1991 qui declare que la dette est de 
29.949.184.418 FCFA. Le chiffre de 21 milliards fin 1988 ne sera repris dans aucun autre 
document par la suite. Seule 1' evaluation de 29.949.184.418 FCF A est utili see avec constance 
par des sources congolaises. 

291. Ce meme montant de 29.949.184.818 FCFA fin 1986 sera ulterieurement repris par un 
rapport d'expertise d'Ernst & Young du 25 septembre 2001 10

\ rendu sur ordonnance du 
President du Tribunal de Commerce de Brazzaville. C'est sur cette base, qu'en procedant a 
l'actualisation decrite ci-dessus, Ernst & Young evalue la creance de Commisimpex a 48 
milliards FCFA au 30 septembre 1992 (p. 41 du rapport d'expertise). Le President du 
Tribunal de Commerce de Brazzaville se fondera sur ce rapport pour ordonner !'inscription de 
la dette par la Caisse Congolaise d 'Amortissement le 9 novembre 2001 105

• Le President du 
Tribunal de Commerce, se referant ala« Fiche de Calcul Detaillee »de la CCA de septembre 
1991 106

, declare que « le Tribunal a pu constater, comme !'expert, que la Caisse Congolaise 
d'Amortissement elle-meme avait communique aux Autorites Judiciaires du pays a l 'occasion 
du proces du Ministre Lekoundzou en 1991 que !a dette des Defendeurs s'elevait a 

98 

99 

100 

!Ol 

l02 

l03 

l04 

105 

L06 

Piece C98. 
Memoire apres audience n°l, n°14, page 4. 
Piece C96. 
Piece C99. 
Piece CI52. 
Pieces R81 et R82. Cf. aussi R80, de 1989 qui utilise la meme evaluation, sans Iajustifier. 
Piece CI7. 
Piece C20. 
Piece C98. 
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29.948.284.818 Francs CFA a lajin de 1986 » (p.2). A partir de la, il n'est pas etonnant qu'il 
enterine le calcul d'Emst & Young, qui part de la meme constatation. 

292. La Republique du Congo fait valoir a juste titre que la procedure devant le President du 
Tribunal de Commerce de Brazzaville n'etait pas contradictoire, et que la Republique du 
Congo a objecte aux constatations qui y etaient faites lorsqu'elle l'a pu, ce qui en reduit 
considerablement la portee. Maison ne peut en dire autant de la procedure d'appel qui a suivi, 
initiee par la CCA et l'Etat congolais. La Fiche de Calcul Detaillee de la CCA de 1991, qui 
constate !'existence d'une creance de 29.949.284.818 FCFA fin 1986, est egalement reprise 
par la Cour d'appel dans sa decision du 12 juillet 2002107 qui fait aussi etat de l'evaluation a 
48 milliards FCFA de la creance au 30 septembre 1992 par Emst & Young. Et la Cour 
d'appel releve: 

« Considerant qu 'il ressort de cette note que l 'evolution de la dette et son actualisation 
au 30 septembre 1992 a ete calcutee par !'expert au montant de 48.532.681.474 FCFA; 

Considerant que le 14 octobre 1992 les parties avaient conclu le Protocole d'accord 
n.566, ayant comme objet !a consolidation partielle de Ia dette a hauteur de 
22. 000. 000. 000 de FCF A ,· 

Considerant qu 'il ressort done que le montant de 26.532.681.474 FCFA n 'avait pas he 
compris dans !edit Protocole d'accord; 

Considerant que la Caisse Congolaise d'Amortissement soutient que le Protocole 
d'Accord n.566 du 14 octobre 1992 serait une transaction et elle en decoule que ce 
contrat aurait regle toutes les creances dont la societe COMMISIMP EX SA aurait ete 
titulaire a l 'encontre de la Republique et de !a CCA ». 

293. Il est vrai que l'arret de la Cour d'appel a ete casse par la Cour Supreme le 27 juin 
2003 108

. Mais, outre que, par hypothese, la decision d' annulation ne porte en rien sur les 
constatations de fait relatees ci-dessus, I' ensemble des documents qui viennent d'etre evoques 
permettent au Tribunal Arbitral de constater deux points essentiels : 1) 1' evaluation de la dette 
du Congo vis-a-vis de Commisimpex fin 1986 a 29.949.184.818 FCFA semblait largement 
admise tant en 1991 qu'en 2002-2003 ; 2) son actualisation a 48 milliards FCFA en octobre 
1992 prete peu a discussion puisqu'il s'agit d'un calcul mathematique effectue par Ernst & 
Young et controle par le Cabinet Mazars au cours de la presente procedure arbitrale109

. Mais 
surtout, quelque soit le montant reel de la creance de Commisimpex en octobre 1992, il 
resulte de ce qui precede que les parties au Protocole de 2003 ont adopte une evaluation 
connue et debattue. Le montant de 48 milliards FCF A repose sur une evaluation des sommes 
dues a Commisimpex articulee des 1991 et actualisee a fin septembre 1992. II ne s'agit 
aucunement d'un montant sorti d'un chapeau par des negociateurs pour des raisons obscures 
et sans aucun fondement factuel. 

294. On peut evidemment s' etonner qu' en signant le Protocole de 1992, precisement en 
octobre, Commisimpex ait accepte un montant de 22 milliards. S'agissait-il d'un accord aux 

107 

108 

109 

Piece C24. 
Piece C26. 
11 est a noter a cet egard que la Republique du Congo n'a pas estime necessaire de soumettre le cabinet 
Mazars a contre-interrogatoire. 
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fins transactionnelles, comme l'a pretendu la CCA devant la Cour d'appel de Brazzaville et 
admis le Tribunal Arbitral qui a rendu la sentence de 2000 ? Le present Tribunal Arbitral ne 
peut ignorer que les parties ont eu, en cours de procedure, des echanges assez confus sur 
!'existence de decotes qu'aurait consenties Commisimpex ala Republique du Congo, l'une de 
30% en 1998 et puis de 25% en 1992110 ou que la Republique du Congo lui aurait imposees. 
Les explications contradictoires des parties, surtout de Commisimpex sur ce point, n'ont pas 
permis au Tribunal Arbitral de se faire une opinion definitive sur !'existence et surtout 
l'origine de ces decotes. Mais une telle opinion n'est pas necessaire puisque les parties font 
remonter ces decotes au plus tard ala signature du Protocole de 1992 qui, comme l'a indique 
la sentence de 2000 retient un montant global et forfaitaire, le detail des calculs qui ont permis 
de l'arreter n'important pas pour la solution du present litige. Simplement, le Tribunal 
Arbitral ne peut s' empecher de relever que si la creance de Commisimpex en septembre 1992, 
hors decote, etait effectivement de 48 milliards FCFA, !'application successive d'une decote 
de 30%, puis d'une decote de 25% avant la signature du Protocole de 1992 donne un chiffre 
de 25,2 milliards FCFA, bien proche des 26 milliards FCFA absents du Protocole .de 1992 et 
present dans le Protocole de 2003. Est-ce seulement une coYncidence? Peut-etre. Mais ces 
observations viennent renforcer le caractere plausible de la dette de 48 milliards FCF A 
presentes comme la cause du Protocole de 2003 par ses auteurs et dont 1' existence est 
presumee. 

295. Sur la base de ce qui precede, le Tribunal Arbitral conclut a la majorite que la 
Republique du Congo n'a pas demontre l'absence de cause du Protocole de 2003. Il constate 
au contraire que Commisimpex, bien qu'elle n'avait pas la charge de la preuve de I' existence 
de la cause, a fourni au Tribunal Arbitral un faisceau d'indices qui seraient suffisants pour 
declarer que cette cause existe si elle n'etait pas deja presumee. Il ne s'agit pas ici pour le 
Tribunal Arbitral de se prononcer sur le montant de la dette en octobre 2003 dont aucune des 
Parties n'a etabli le montant de fa9on indiscutable. Il s'agit simplernent de constater que 
1' evaluation a 48 milliards FCF A etait la seule clairement retenue a 1' epoque et que, faute de 
preuve apportee par la Republique du Congo, la realite de la cause presumee du Protocole de 
2003 s'en trouve confirmee. 

296. Cependant, le Tribunal Arbitral ne peut se contenter de cette conclusion qui concerne 
seulement la cause objective du Protocole de 2003. La Republique du Congo ayant allegue 
que la conclusion du Protocole de 2003 etait le resultat d'une fraude, il convient alors de 
s'interroger sur la liceite de sa cause subjective. Les signataires du Protocole l'ont-ils conclu 
dans un but illegitirne ou, plus precisernent, est-ce le resultat d'une fraude dont ses signataires 
pour la Republique du Congo avaient ete victimes, cette derniere n'ayant jamais suggere 
qu'ils aient pu etre complices de la fraude imputee a Comrnisimpex? Elle explique que: 

« La signature du Protocole de 2003 par des personnes injluenc;ables ou ignorantes du 
dossier de la creance de Commisimpex ne s 'explique que par les pratiques peu 
orthodoxes de Commisimpex et le reseau d'injluence de M Hojeij au sein de 
l 'administration congolaise dont il connaft Zes faiblesses et en a largement profite »111

• 

297. Les allegations de fraude articulees par la Republique du Congo sont particulierement 
peu convaincantes. Il a ete montre dans la section B c) ci-dessus que les signataires congolais 
du Protocole de 2003 ne pouvaient avoir donne leur accord sur le montant de la creance de 

110 

Ill 
Piece R61, 1ettre du Conseil de Commisimpex du 28 fevrier 1998. 
Memoire Apres-Audience du 23 mars 2012, para 147, page 49. 
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Commisimpex qu'en parfaite connaissance de cause. Cette observation est confrrmee par la 
presente section ou il appara1t que le montant de 48 milliards repris dans le Protocole de 2003 
avait fait l'objet d'un debat public. On voit mal alors comment une fraude aurait pu intervenir 
sans qu'ils en soient complices, ce que, on l'a dit, ne pretend pas la Republique du Congo. 
D'ailleurs, si fraude il y avait, il faudrait qu'il s'agisse d'une fraude a tres grande echelle 
puisqu'elle impliquerait un grand nombre de fonctionnaires congolais, et pas seulement les 
signataires du Protocole. 11 faudrait aussi que la fraude se fut etalee sur une longue periode, 
puisqu'elle remonterait au moins a !'evaluation de la dette a 29.949.184.818 FCFA fin 1986, 
en 1991, fondement de !'evaluation a 48 milliards en septembre 1992. Le moteur de la fraude 
devrait etre la corruption et le trafic d'influence, alors que la Republique du Congo n'a 
formule aucune accusation precise a cet egard et que les protagonistes congolais de l'affaire 
ne paraissent pas avoir ete inquietes depuis 2003/2004. 

298. Il est evidemment legitime de se demander pourquoi les representants du President de la 
Republique du Congo, avec l'aval de celui-ci, ont decide de payer en 2003 une dette ancienne 
qu'ils s'etaient refuse a acquitter jusqu'ici. Mais on se demande de meme pourquoi la 
Republique du Congo, apres avoir signe le Protocole de 1992, avantageux pour elle, a decide 
de renier ses engagements et a lutte avec aprete pour ne pas l'executer, de meme que la 
sentence qui en resultait. Le Tribunal Arbitral ne peut qu'etre frappe de constater que pour se 
soustraire au Protocole de 1992 - qu'elle invoque aujourd'hui comme reprenant l'integralite 
de sa dette- elle invoquait comme dans la presente procedure sa nullite et la fraude de 
Commisimpex. Un extrait d'une sentence interimaire de 1999, rendue dans la procedure qui 
aboutit ala sentence de 2000, et cite par celle-ci, est eloquent112 

: 

« Dans son « memoire en reponse et en demande de sursis a statuer » du 26 fevrier 
1999 » l 'examen du « caractere mal fonde de la demande de Commisimpex (pages 13 a 
18) et la « nullite du protocole 5 66 et des engagements souscrits en execution du 
protocole 566 pour vice de consentement » (pages 19 a 21) comporte de mani?~re 

repetee des allegations de « fraude procedurale », de « multiples fraudes constitutives 
de faux et d'escroquerie, que Commisimpex a commises et commet encore », de 
« manceuvres, intrigues et fraudes dont Commisimpex faisait son lot quotidien » et 
d'« erreur provoquee », pour conclure (page 21) que «des developpements qui 
precedent, il est patent que la REPUBLIQUE DU CONGO et la CAISSE 
CONGOLAISE D 'AMORTISSEMENT ont ete victimes d'escroquerie, laquelle est 
caracterisee par l 'utilisation par Commisimpex a leur encontre de manceuvres 
frauduleuses pour se faire remettre des billets a ordre n 'ayant pas de cause ». » 

Le Tribunal Arbitral qui a rendu la sentence de 2000 n'a retenu aucune fraude eta constate la 
validite du Protocole no.566 de 1992 que la Republique du Congo ne conteste plus 
aujourd'hui et dont au contraire, elle se prevaut. De meme le present Tribunal Arbitral 
constate que la Republique du Congo n' a pas prouve que la cause du Protocole de 2003 etait 
entachee d'illiceite en raison d'une fraude, pas plus qu'elle n'a etabli !'inexistence de sa cause 
ou le vice dont son consentement serait entache. 

299. Le Tribunal Arbitral a constate que la Republique du Congo ne pouvait valablement 
invoquer !'absence de pouvoirs des signataires du Protocole de 2003 pour en contester la 
validite et que ce demier contenait des engagements de caractere contraignant. De plus, il a 

112 Piece C14, Sentence du 3 decembre 2000. 
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conclu que la Republique du Congo ne pouvait alleguer une ignorance du montant de sa dette 
lorsque le Protocole de 2003 a ete signe. En 1' absence de preuve de son defaut de cause ou du 
caractere illicite de celle-ci, le Protocole de 2003 lie done bien les parties et la Republique du 
Congo doit executer les obligations qu'elle a contractees en le signant. 

C. Sur les montants dus par la Republigue du Congo a Commisimpex 

300. Dans le Protocole de 2003, la Republique du Congo prend les engagements financiers 
suivants: 

- «Article 1- l 'Etat du Congo prend a sa charge, la dette de la societe 
COMMISIMPEX, et celle du groupe etfamille Hojeij, a l'egard de la banque libanaise 
SARADAR a hauteur de !'engagement du Protocole d'Accord n°566 du 14 octobre 
1992, et les garanties correspondantes, dont la creance en principal, valeur du 30 
septembre 1992 est libellee dans les devises suivantes: 

A- 50.592.81, 53 FRF 
B- 21.201.872, 76 Livres Sterling 
C- 34.521.293, 24 Dollars US 
D-1.426.6253.801 FCFA 

Le total representant, a cette date, la contre valeur de 440.000.000 FRF, so it 22 
Milliards FCFA a laparite de l'epoque. 

-Article 2- l 'Etat du Congo s 'engage a negocier directement avec !a banque SARADAR 
et pourra determiner les modalites de remboursement des montants ci-dessus 
mentionnes en principal et en interet, en dehors de tout engagement, ni responsabilite 
de !apart de la societe COMMISIMPEX, ni du groupe etfamille Hojeij. 

Les retombees directes et indirectes de ces negociations, ne concernent en aucun cas la 
societe COMMISIMPEXni le groupe et lafamille Hojeij. 

-Article 3- l'Etat du Congo s'engage a rembourser ala societe COMMISIMPEX, la 
somme en principal de 520 millions de FRF, non compris les interets qui s 'elevent a 
941.141.586 FRF, pour !a periode du 30 septembre 1992 au 30 juillet 2003 au taux de 
10% l'an, 

-Article 4-l'Etat du Congo s'engage a regler ala societe COMMISIMPEX, la somme 
de 520.000.000 FRF (cinq cent vingt millions de francs franc;ais) selon les modalites 
suivantes: 

1. Paiement comptant d'un montant de 60.000.000 de FRF (soixante millions de Francs 
Franc;ais), soit 6 milliards FCFA. 

2. Une deuxieme partie de ladite somme en principal, correspondant a 200.000.000 
FRF (Deux cents millions de Francs Franc;ais), soit 20 milliards de FCF A, portera, a 
titre de compensation, sur !'acquisition par la societe COMMISIMPEX, de certaines 
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entreprises appartenant a l 'Etat du Congo dont !a viabilite technique et jinanciere, et 
dont la rentabilite et le prix d'evaluation, auront ete positivement demontres par un 
auditeur agree et accepte par la societe COMMISIMPEX 

3. Le reliquat, so it !a somme en principal de 260.000. 000 FRF (deux cent soixante 
millions de Francs Fran9ais), soit 26 milliards de FCFA, fera !'objet d'un moratoire 
que l 'Etat du Congo s 'engage a rembourser en 84 (quatre vingt quatre) mensualites 
constantes d'une valeur de 3.095.238 FRF par mois, soit une mensualite de 
309.523.809 FCFA. Ce moratoire est subordonne a !'octroi, en faveur de 
COMMISIMPEX, d'une garantie ferme, inconditionnelle et irrevocable de rr ordre, 
internationalement acceptee. 
Cette garantie a pour objet, au-dela de l 'aspect couverture du risque, de faciliter les 
conditions de refinancement aussi bien des entreprises relevant actuellement du groupe 
HojeJ~ dont les besoins en fonds de roulement depassent largement les douze milliards 
de Francs CFA, que ceux des etablissements publics vises au§ 4 alinea 2 »: 

301. Ces quatre articles couvrent les deux composantes de la dette de la Republique du Congo 
arretee au 30 septembre 1992, telle que confmnee dans le Preambule du Protocole: 
440.000.000 FRF dits objets du Protocole de 1992 et 520.000.000 FRF. 

a. la dette de 440.000.000 FRF (Article rr du Protocole de 2003) 

302. Selon 1' article 1 er la Republique du Congo prend a sa charge la dette de Commisimpex et 
du groupe Hajaij envers la Banque Saradar a concurrence des 440.000.000 FRF decoulant du 
Protocole de 1992 et s'engage a entrer en negociation avec la banque a cet egard d'ici le 31 
decembre 2003 (Articles 2 et 6). Commisimpex explique en effet que c'est la banque Saradar 
qui a finance ce montant. 

Selon une lettre de la Banque Audi Saradar, anterieurement Saradar, du 24 decembre 2010, la 
Republique du Congo ne s'estjamais rapprochee d'elle et c'est finalement Commisimpex qui 
aurait regie elle-meme sa dette vis-a-vis de la Banque. 

303. La Republique du Congo ne conteste pas n'avoir jamais regle la Banque Saradar. En 
revanche, elle soutient que Commisimpex n'est pas recevable a solliciter le paiement du 
montant de 440.000.000 FRF au 30 septembre 1992, porte a 360.515.125 euros au 7 janvier 
2011 selon les calculs du cabinet Mazars, 113 qui selon le Protocole de 2003 est du a la Banque 
Saradar. La Republique du Congo pretend en effet que la delegation visee au Protocole serait 
une delt~gation parfaite, dont l'effet est de liberer le debiteur delegue, c'est-a-dire elle meme, a 
l'egard du delegant, Commisimpex. 

304. Commisimpex considere au contraire que le Protocole ne prevoyait qu'une delegation 
imparfaite et que : 

113 

« Du fait de l 'inexecution du Congo, !a delegation prevue au Protocole de 2003, 
envisagee a titre de simple modalite de reglement d 'une partie de la dette du Congo 

Memoire en Duplique sur le Fond, para 294, page 110. 
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envers Commisimpex, n 'a jamais pu etre concretisee et son inexecution par le Congo 
renvoie les parties ala situation ~ontractuelle pre-existante. »J]4 

305. La Republique du Congo ajoute que quand bien meme la delegation serait une delegation 
ill}parfaite, Commisimpex ne pourrait exiger le paiement de la somme qui en est l'objet car, 
tout en reconnaissant n'avoir pas procede au reglement des sommes dues ala Banque Saradar 
elle estime qu'elle: 

« ( .. .) n'apas ete defaillante a l'egard de la Banque Saradar puisque cette derniere ne 
lui a jamais rien demande au titre du Protocole de 2003 >>. 115 

306. Le Tribunal Arbitral ne peut suivre la Republique du Congo dans son argumentation 
pour deux raisons essentielles. Tout d'abord, la delegation au profit de la Banque Saradar 
prevue par le Protocole de 2003 ne saurait etre une delegation parfaite faute de 1' accord de 
cette derniere, en sa qualite de delegataire. C'est en effet !'accord du creancier a la 
substitution de debiteur ~ui caracterise la delegation parfaite. Tel est le sens de l'article 1275 
du Code civil fran9ais. 11 Or, il n'est pas etabli ni meme pretendu que la Banque Saradar ait 
donne son accord a la substitution de debiteur. La delegation prevue par le Protocole de 2003 
doit done bien etre qualifiee de delegation imparfaite. 

307. Il est vrai que comme le releve la Republique du Congo, la Cour de cassation117 a declare 
que « ... ni le deleguant ni ses creanciers ne peuvent, avant la defaillance du delegue envers 
le delegataire, exiger paiement». Mais cette solution est difficilement transposable a la 
presente espece ou les conditions de reglement par la Republique du Congo a la Banque 
Saradar n'ontjamais ete definies, ceci en raison de la carence de la Republique du Congo elle­
meme. Selon I' article 2 du Protocole de 2003, la Republique du Congo s'engageait a negocier 
directement avec la Banque Saradar les modalites de remboursement de la dette deleguee, au 
plus tard le 31 decembre 2003, ainsi que le precise I' article 6 du Protocole. La Republique du 
Congo ne l'a pas fait, indiquant seulement que la Banque Saradar ne lui a rien demande au 
titre du Protocole de 2003, ce qui est la consequence du non respect de son engagement de 
negocier avec cette derniere. La Republique du Congo ne peut se prevaloir de sa propre 
defaillance qui a rendu la delegation prevue dans le Protocole de 2003 sans effet. 

308. La Republique du Congo souligne encore que Commisimpex n'apporte aucune preuve 
d'avoir reellement paye sa dette envers la Banque Saradar et encore moins de preuve de la 
date et du montant du paiement allegue, ni qu'il s'agisse du paiement de la dette qui devait 
etre acquittee au moyen de la delegation. 118 Ce n'est que partiellement exact carla lettre de la 
Banque Audi Saradar du 24 decembre 2010 confirme que la dette de Commisimpex a son 
egard a ete payee. 119 Quoi qu'il en soit, cette argumentation est sans pertinence. Ce qui 
importe n'est pas que Commisimpex ait ou n'ait pas regle sa dette envers la Banque Saradar 
mais que la Republique du Congo ne l'ait pas fait a sa place, au mepris de !'engagement pris 
dans le Protocole de 2003. Il en resulte que la dette de 440.000.000 FRF, au 30 septembre 
1992, reconnue par la Republique du Congo envers Commisimpex dans le Protocole de 2003 

114 

115 

116 

117 

118 

119 

Memoire en Replique sur le Fond, para 508, page 223. 
Memoire en Duplique sur 1e Fond, para 303, page 113. 
Voir en ce sens Ph. Malaurie et L. Aynes, Droit Civil, 1es Obligations, 1990, no 1250, page 711 . 
Piece CRJ 199: Cass. Com, 16 avril1996, n° 94-14618. 
Memoire en Rep1ique sur le Fond, paras 306-307, pages 113- 114 
C75. 
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«a hauteur de ! 'engagement du Protocole d'Accord n°566 du 14 octobre 1992 ... », dont le 
montant devait servir, par delegation, au paiement de la dette de Commisimpex a 1\~gard de la 
Banque Saradar ne s'est pas eteinte et que la Republique du Congo doit s'en acquitter. 

309. Selon le rapport Mazars du 7 janvier 2011 120 sur lequel s'appuie Commisimpex, la dette 
de 440.000.000 FRF au 30 septembre 2011 s'eleverait a 360.515.125 euros au 7 janvier 2011. 
Pour obtenir ce montant, le cabinet Mazars procede au calcul suivant, a partir des differents 
montants en devises diverses qui, selon le Protocole de 2003, constituent la somme de 
440.000.000 FRF: il ajoute aux montants mentionnes dans le Protocole de 2003 des interets 
composes au taux de 10,5% l'an a compter du 23 aout 2003 jusqu'au 7 janvier 2011, date du 
rapport, puis ajoute egalement a ces montants des interets composes au taux de 10% l'an du 
30 septembre 1992 au 30 juillet 2003 et cumule le tout. 

310. Le Tribunal Arbitral estime que ce calcul, que conteste la Republique du Congo, n'est 
pas compatible avec les accords des parties et le texte du Protocole de 2003. Ainsi qu'il a deja 
ete releve, la dette de 440.000.000 FRF de Commisimpex que prenait en charge la Republique 
du Congo a l'egard de la Banque Saradar en vertu du Protocole de 2003, etait «a hauteur de 
!'engagement du Protocole d'Accord n°566 du 14 octobre 1992 ... ». L'engagement de la 
Republique du Congo selon le Protocole de 1992 en aout 2003, ne pouvait etre autre que celui 
resultant de la sentence du 3 decembre 2000, objet d'un recours en annulation qui avait ete 
rejete le 23 mai 2002 et qui etait done definitif. Commisimpex n'a pas renonce au benefice de 
cette sentence en signant le Protocole de 2003, comme le con:firme le fait qu'il deduise des 
montants qu'il reclame au titre du Protocole de 2003 ceux qui lui ont ete alloues par la 
Sentence de 2000 121 dont les deux parties reconnaissent l'autorite de la chose jugee. Le 
Tribunal Arbitral constate done d'une part que le montant global de la dette prise en charge 
par la Republique du Congo a hauteur de 1' engagement du Proto cole de 1992 est celui fixe par 
la Sentence de 2000 et d'autre part que Commisimpex lui demande de deduire ce montant 
global des condamnations que le Tribunal Arbitral prononcerait en sa faveur dans la presente 
procedure. Par consequent, le Tribunal Arbitral constatera que les montants dus par la 
Republique du Congo au titre de 1' article 1 er du Proto cole de 2003 sont ceux qui lui ont ete 
alloues par la sentence de 2000, donnera acte a Commisimpex de sa demande de deduction de 
ces montants des condarnnations que prononcerait le Tribunal Arbitral et, ayant effectue cette 
deduction, ne prononcera aucune condamnation au titre de 1' article 1 er du Protocole de 2003. 

b. La dette de 520.000.000 FRF (Articles 3 et 4 du Protocole de 2003) 

311. Par ailleurs, la Republique du Congo devra rembourser Commisimpex le montant de 
520.000.000 FRF vise a I' article 3 du Protocole de 2003, augmentes d'interets de 941.141.586 
FRF soit 222.749.598, 82 euros, pour la periode du 30 septembre 1992 au 30 juillet 2003 
(appliquant un taux de 10% par an), comme prevu par les articles 3 et 5 du Protocole de 2003. 

312. En ce qui concerne le calcul des interets pour la periode posterieure au Protocole de 
2003, Commisimpex se fonde sur le rapport du cabinet Mazars du 7 janvier 2011 qui retient 
un taux de 10,5%. Le Cabinet Mazars justifie ce taux par le fait qu'il etait « (. . .) egalement 

120 

121 
Rapport Mazars du 7 janvier 2011, page 11, n° 2.3 . 
Rapport Mazars du 7 janvier 2011, page 3. 
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celui qui etait stipule dans la garantie emise par la Republique du Congo le 22 decembre 
1986 et qui avait ete retenu par !a CCA dans son calcul de !a dette de !a Republique du 
Congo a Commisimpex au 31 decembre 1986 »122

. 

313. Le Tribunal Arbitral estime cette justification incompatible avec }'accord reflete par la 
methode retenue dans le Protocole lorsqu'il s'agit d'arreter le montant des interets sur 520 
millions de FRF pour la periode du 30 septembre 1992 au 30 juillet 2003. 123 Ceci est 
d'ailleurs explique par le rapport Mazars qui reprend a son compte cette methode pour 
calculer les interets sur le montant de 440.000.000 FRF lorsqu'ils sont anterieurs au 
Protocole: 

« Le montant 12 de 941 millions de FRF d'interets .figurant au Protocole de 2003 est 
calcule selon les modalites suivantes : 

- Montant en base : 520 millions FRF, 
- Taux de 10% l'an, avec capitalisation annuelle au 30 septembre (annee de 360 }ours 
et mois de 30 }ours), 
-Periode du 30 septembre 1992 au 30 juillet 2003 »124

• 

314. Le Tribunal Arbitral ne voit aucune raison de ne pas retenir egalement cette methode 
contractuelle pour calculer les interets de retard courant a compter de 2003, la justification 
apportee par le Cabinet Mazars et Commisimpex d'appliquer un taux de 10,5% n'etant pas 
satisfaisante. 

315. En outre, le cabinet Mazars fait courir les interets a compter du 23 aout 2003, date de 
signature du Protocole de 2003. Or, I' article 6 du Protocole prevoyant de fa9on plus generale 
que le Protocole d' Accord defmitif devait etre conclu le 31 decembre 2003, le Tribunal 
Arbitral considere que c'est a compter de cette date que tous les interets de retard doivent 
courir et non a compter de la date de signature du Protocole. C' est en effet au soir du 31 
decembre 2003 que !'inexecution du Protocole est definitive. Le cabinet Mazars l'a d'ailleurs 
releve dans son calcul des interets en ce qui concerne les 200 millions de FRF relatifs aux 
entreprises a privatiser pour lesquels il fait courir les interets a compter du 31 decembre 2003 
du fait de !'absence de signature d'actes de cession d'entreprises a cette date tel que le 
prevoyait I' article 6. Une telle restriction est injustifiee car c'est au plus tard le 31 decembre 
qu'un document defmitif devait etre signe, susceptible de s'appliquer a }'ensemble des 
modalites d'execution des engagements pris par la Republique du Congo. Les interets sur la 
somme de 520 millions FRF devront done courir a compter du 31 decembre 2003 et jusqu' au 
parfait paiement de la dette par la Republique du Congo (la date du 7 janvier 2011 fixe par le 
cabinet Mazars n'ayant plus d'application dans la mesure ou le Tribunal Arbitral ne retient 
pas la methode utilisee par celui-ci) a un taux d'interet de 10% avec capitalisation annuelle au 
31 decembre de chaque annee. 

316. La Republique du Congo doit done payer a Commisimpex, en execution du Protocole de 
2003, un montant de 520.000.000 FRF soit 79.273.488,96 euros125 + 941.141.586 FRF soit 
143.476.109,86 euros = 222.749.598, 82 euros plus interets de 10% l'an avec capitalisation 

122 

123 

124 

125 

Rapport Mazars du 7 janvier 2011, page 11, n° 2.2.3. 
Piece C27, Article 3 du Protocole de 2003. 
Rapport Mazars du 7 jan vier 2011, page 1 0. 
Taux de conversion applicable : 6,55957 FRF= 1 euro. 
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annuelle au 31 decembre, sur la periode entre le 31 decembre 2003 et jusqu'au parfait 
paiement; 

D. La repartition de la charge des frais de 1' arbitrage 

317. L'article 31 (3) du Reglement d'arbitrage laisse au Tribunal Arbitralla liberte de decider 
de la charge des frais de 1' arbitrage. 

318. Les frais de 1' arbitrage tels que fixes par la Cour Intemationale d' Arbitrage lors de sa 
session du 9 janvier 2013 s'elevent a US$ 1,140,000. Commisimpex indique que ses propres 
frais (honoraires, frais de deplacement) s'elevent, au 2 novembre 2012, a 4 282 791 Euros 
(5 163 998 Euros- 881 207 Euros) tandis que ceux de la Republique du Congo s'elevent a 
2 674 300 Euros. Chacune des parties demande que son adversaire supporte l'integralite de 
ses frais. 

319. Le Tribunal Arbitral releve que si la Demanderesse a succombe pour une partie de ses 
demandes, en raison de }'absence de condarnnation relative a la part des 440.000.000 FRF, 
qui se confond avec les montants dus au titre de la sentence de 2000, et de la reduction des 
interets y relatifs, la Republique du Congo succombe pour l'essentiel : son exception 
d'incompetence a ete rejetee par la Sentence Partielle du 20 aout 2010; son exception 
d'autorite de la chose jugee l'a ete par la presente sentence, qui a par ailleurs ecarte ses 
objections ala validite du Protocole de 2003 et la condarnne a l'executer. 

320. Pour toutes ces raisons, le Tribunal Arbitral decide que la Republique du Congo doit 
supporter 75% des frais d'arbitrage fixes par la Cour Intemationale d' Arbitrage a US$ 
1,140,000. Commisimpex ayant avance 100% de la provision d'arbitrage, la Republique du 
Congo doit done lui verser US$ 855,000 au titre des frais de }'arbitrage. 

321. En ce qui conceme les frais legaux supportes par les parties, le Tribunal Arbitral decide 
que la Republique du Congo doit etre condarnnee a rembourser 75% des frais raisonnables de 
Commisimpex et que Commisimpex doit etre condarnnee a rembourser a la Republique du 
Congo 25% de ses frais raisonnables. Le Tribunal Arbitral constate une disparite significative 
entre le montant des frais legaux exposes par Commisimpex- 4.282.791 Euros- et le montant 
de ceux exposes par la Republique du Congo-2.674.300 Euros. Il est certain que chaque partie 
est libre de consacrer a une procedure les moyens financiers qui lui paraissent necessaires, 
mais ill' est tout autant que ceci ne justifie pas que la partie qui succombe en tout ou en partie 
soit tenue de supporter les consequences des choix de l'autre partie a cet egard. En l'espece, le 
Tribunal Arbitral estime que compte tenu des caracteristiques du litige, le montant des frais 
raisonnables de Commisimpex doit etre arrete a 3.500.000 Euros. Il en resulte que la 
Republique du Congo doit etre condarnnee a rembourser 75% des frais raisonnables de 
Commisimpex, soit 3.500.000 Euros X 75% = 2.625.000 Euros et que Commisimpex doit etre 
condarnnee a rembourser ala Republique du Congo 25% de ses frais, soit 2.674.300 Euros X 
25% = 668.575 Euros. Par consequent, la Republique du Congo sera condarnnee a rembourser 
a Commisimpex la somme de 2.625.000 Euros- 668.575 Euros= 1.956.425 Euros au titre de 
ses frais legaux. 
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PAR CES MOTIFS, LE TRIBUNAL ARBITRAL : 

1) Declare que les demandes de Commisimpex relatives au jugement de mise en 
liquidation judiciaire du 30 octobre 2012 sont done recevables et retient sa competence 
pour en connaitre pour autant qu' elles portent sur les effets de ce jugement sur la 
procedure arbitrale ; 

2) Declare que les exigences de l'ordre public international s'oppose ace que la mise en 
liquidation de Commisimpex ait des effets dans la presente procedure arbitrale ; 

3) Constate, le defaut de qualite des liquidateurs nommes pour representer Commisimpex 
dans la presente procedure arbitrale ; 

4) Rejette la demande de Commisimpex de remboursement par la Republique du Congo 
des frais engendres dans le present arbitrage par la procedure de liquidation. 

5) Declare qu'il est incompetent pour conna!tre des autres demandes de Commisimpex 
relatives a sa mise en liquidation judiciaire ou qu'elles ant ete rendues depourvues 
d'objet par les Ordonnances de Procedure no 7 et 9. 

6) Rejette !'exception de chose jugee de la Sentence arbitrale du 3 decembre 2000 rendue 
dans l'affaire CCI n°9899 opposee par la Republique du Congo ; 

7) Constate, a la majorite, la validite du Protocole du 23 aout 2003 et son caractere 
contraignant pour les parties ; 

8) Constate que les montants dus par la Republique du Congo au titre de 1' article 1 er du 
Protocole du 23 aout 2003 sont ceux qui lui ant ete alloues par la Sentence arbitrale du 3 
decembre 2000 ; 

9) Donne acte a Commisimpex de sa demande· de deduction de ces montants des 
condamnations que prononcerait le Tribunal Arbitral et, ayant effectue cette deduction 
ne prononce aucune condarnnation au titre de I' article 1 er du Protocole du 23 aout 2003 ; 

1 0) Condarnne la Republique du Congo a payer a Commisimpex, au titre des articles 2 et 3 
du Protocole du 23 aout 2003, la somme de 222.749.598, 82 Euros plus interets de 10% 
1' an avec capitalisation annuelle au 31 decembre, sur la peri ode entre le 31 decembre 
2003 etjusqu'au parfait paiement; 

11) Decide que la Republique du Congo devra supporter 75% des frais de !'arbitrage fixes 
par la Cour Internationale d' Arbitrage de la CCI a US$ 1,140,000 et que Commisimpex 
devra supporter 25% de cette somme ; 
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12) En consequence, condamne la Republique du Congo a verser US$ 855,000 ; 

13) Condamne la Republique du Congo a rembourser a Commisimpex Ia somme de 
1.956.425 Euros au titre de ses frais legaux ; 

14) Rejette toutes les autres demandes des parties. 

Lieu de !' arbitrage : Paris (France) 
Date:/J I c; /2013 
Signatures: 

Arbitre Arbitre 
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CASE No. 16257/EC/ND/MCP 
 
 
 
 
 
 
 

COMMISSIONS IMPORT EXPORT S.A., USING THE BUSINESS NAME COMMISIMPEX 
 

(Rep. of the Congo) 
 
 
 
 

v. 
 
 
 

REPUBLIC OF THE CONGO 
 

(BRAZZAVILLE) (Republic of the Congo) 
 
 
 
 
 
 
This document is an original version of the Final Award rendered pursuant to the ICC International Court of Arbitration’s Rules 
of Arbitration. 
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INTERNATIONAL CHAMBER OF COMMERCE 
 
 

FINAL AWARD 
 
 

ICC Case No. 16257/EC/ND/MCP 
 
 
 
 

BETWEEN: 
 
 
 COMMISSIONS IMPORT EXPORT S.A., using the business name “Commisimpex” with its 

headquarters at 86, avenue Foch, Quartier Cathédrale, BP 1244 Brazzaville, REPUBLIC OF THE 
CONGO;  

  
 Represented by Mr. Michael Polkinghome, Mr. Charles Nairac, Mr. Christophe Seraglini and Mrs. 

Elizabeth Lefebvre-Gross, WHITE & CASE, 19 place Vendôme, 75001 Paris, FRANCE 
 
 
 
       Claimant, 
 
       Hereinafter “Commisimpex” or the “Claimant” 
 
 
 
AND: 
 
 
 
 THE REPUBLIC OF THE CONGO, President of the Republic, Palais Présidentiel, Quartier Plateau, 

Brazzaville, REPUBLIC OF THE CONGO;  
 
 
 Represented by Mr. Jean-Pierre Vignaud, Mr. Jean-Yves Garaud and Mr. Charles de Taffin, CLEARY, 

GOTTLIEB, STEEN & HAMILTON LLP., 12 rue de Tilsitt, 75008 Paris, France, 
 
 
       Respondent, 
 
 Hereinafter “the Congo” or “Republic of the Congo” or 

“Respondent” 
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I. FACTS 
 
1.  From 1984 to 1986, Commisimpex and the Republic of the Congo executed several contracts for public works 
and the supply of equipment and amendments to these contracts1, financed by means of credit granted by 
Commisimpex in favor of the State, in the form of promissory notes issued by the Caisse Congolaise 
d’Amortissement (hereinafter “CCA”) to be guaranteed by the State.  The completion of such works was verified by 
means of completion certificates. 
 
 2. On 22 December 1986, the Republic of the Congo, represented by its Ministry of Finance and Budget and the 
Caisse Congolaise d’Amortissement, issued to Commisimpex a guarantee for payment of certain contracts and 
addenda executed with this guarantee, subject to their complete performance (hereinafter the “1986 Guarantee”). 
 
3. Commisimpex and the Republic of the Congo signed on 14 October 1992 Protocol No. 566 (hereinafter the 
“1992 Protocol,” Exhibit C-5).  The 1992 Protocol intended to establish the terms of settlement of the“outstanding 
debts” to repay the suppliers’ credits granted by Commisimpex for the “contracts and addenda attached as 
appendices to this protocol”.2  The “outstanding debts” were denominated in French francs, pounds sterling, US 
dollars and CFA francs; representing approximately 22 billion CFA francs.  
 
4. In its request for arbitration submitted to the International Court of Arbitration of the ICC (hereinafter the 
“International Court of Arbitration”) on 13 March 1998 (Exhibit R-2), in case No. 9899, Commisimpex requested 
that the Republic of the Congo and CCA be ordered to pay amounts not settled pursuant to the 1992 Protocol.  
Pursuant to the final award rendered on 3 December 2000 (Exhibit C14), the then arbitral tribunal ordered the 
Republic of the Congo and the CCA to jointly and severally pay 107 million US Dollars, limiting the award to the 
amount corresponding to the former promissory notes returned by Commisimpex. 
 
The award was held to be enforceable by the Paris Tribunal de Grande Instance on 12 December 2000.  The Congo 
and CCA filed an appeal for nullity before the Court of Appeal of Paris on 2 January 2001, which was rejected on 23 
May 2002. 
 
5. On 23 August 2003, Commisimpex, on the one hand and Mr. Gabriel Longobé, designated minister, Secretary 
General of the Office of the President of the Republic, and Mr. Jean-Dominique Okemba, Secretary of State, 
Secretary General of the Security Council, on the other, executed Protocol No. 706 (hereinafter the “2003 
Protocol”) (Exhibit C27).  The 2003 Protocol established the procedures for the repayment of the debt of the 
Republic of the Congo, which was considerably higher than that set out in the 1992 Protocol and estimated at 48 
billion CFA francs as of 30 September 1992.  The 2003 Protocol described “the debt of the  
  

                                                 
1  Contract 353/83 was executed by the Congo and the company APV Hall International Limited on 10 November 1983 (Exhibit 

C-40).  Commisimpex and the State then executed addenda Nos. 1, 3, 4 and 5 to Contract 353/83 (Exhibits R-23, R-24, R-21 and 
R-22); as well as Contract 185/84 dated 25 June 1984 (Exhibit R-6); Contract 83/85 dated 24 June 1985 and addendum No. 1 
thereto (Exhibits R-25 and R-26); Contract 009/86/G dated 12 February 1986 (Exhibit R-19); contract 015/86 dated 26 March 1986 
and addendum No. 1 thereto (Exhibits R-4 and R-20) and Contract 53/86 dated 1 July 1986 (Exhibit R-5). 

2  The appendix to the 1992 Protocol, however, has not been communicated in these proceedings. 
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Congolese State” as comprising a “first portion” of 22 billion CFA francs, [that was] “the subject of the [1992] 
Protocol,” and a “second portion” of 26 billion CFA francs.  The 2003 Protocol provided for the State to agree to 
“execute with Commisimpex a Definitive Protocol replacing the present Protocol, to close out the negotiations in 
progress” (Article 6). 
 
6. This dispute relates to the effects of the 2003 Protocol, the enforcement of which is requested by Commisimpex, 
which argues that this Protocol amounts to the acknowledgement by the Republic of the Congo of its total debt to 
Commisimpex, while the Republic of the Congo claims that it is null and void.  According to the Congo, the issue of 
its debt owed to Commisimpex was definitively settled by the 1992 Protocol and by the arbitral tribunal established 
in ICC case No. 9899, which led to an award carrying the res judicata effect. 
 
II. PROCEDURE 
 
7. On 21 April 2009, the Secretariat of the International Court of Arbitration of the ICC (hereinafter the “ICC 
Secretariat”) acknowledged receipt of the request for arbitration submitted by Commisimpex on 17 April 2009.  The 
Claimant noted that it wished the matter to be submitted to a panel of three arbitrators and appointed Professor 
Bernard Hanotiau as arbitrator. 
 
8. On 22 April 2009, the ICC Secretariat conveyed this request for arbitration to the Republic of the Congo. 
 
9. On 4 and 5 May 2009, the Claimant forwarded to the ICC Secretariat a letter accompanied by a two page 
modification to its request for arbitration, receipt of which the Secretariat acknowledged on 6 May 2009. 
 
10. On 26 May 2009, the firm Cleary Gottlieb informed the ICC Secretariat that it represented the Respondent in 
this matter and indicated that the Respondent, having agreed that the matter be submitted to a panel of three 
arbitrators, appointed Me. Carole Malinvaud as an arbitrator. 
 
11. On 3 June 2009, the ICC Secretariat forwarded a copy of the statement of acceptance and independence of Me. 
Carole Malinvaud to the parties. 
 
12. On 4 June 2009, the ICC Secretariat forwarded a copy of the statement of acceptance and independence of 
Professor Bernard Hanotiau to the parties. 
 
13. On 8 June 2009, the Respondent informed the ICC Secretariat that it intended to challenge the existence, the 
scope and the validity of the arbitration clause invoked by the Claimant in its request.  The Respondent added that it 
agreed that the place of arbitration would be Paris and that the arbitration would be conducted in French. 
 
14. On the same day, the Claimant accepted the proposal of the Respondent regarding the joint appointment of the 
Chair of the Arbitral Tribunal by the co-arbitrators and suggested a deadline for this appointment of 30 June 2009. 
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15. On 11 June 2009, the ICC Secretariat requested whether the parties would, if the arbitration were to take place, 
agree to a special term to be granted to the co-arbitrators as of the date on which they receive notification of their 
confirmation in order to attempt to jointly appoint the Chairman of the Arbitral Tribunal. 
 
16. On 18 June 2009, the parties stated by their respective letters to the ICC Secretariat that the co-arbitrators had a 
term of three weeks as of the date on which they received notification of their confirmation to jointly appoint the 
Chairman of the Arbitral Tribunal.  The ICC Secretariat acknowledged receipt of these letters on 19 June 2009. 
 
17. On 25 June 2009, the Responded requested an additional term of fifteen days, i.e. through 10 July 2009, to 
submit its response to the request for arbitration. 
 
18. On 26 June 2009, the Claimant indicated its hope that the Respondent would submit its response to the request 
for arbitration as soon as possible. 
 
19. On 29 June 2009, the ICC Secretariat extended the term granted to the Respondent to submit its response to the 
request for arbitrationuntil 6 July 2009. 
 
20. On 8 July 2009, the ICC Secretariat acknowledged receipt of the response to the request for arbitration from the 
Respondent, dated 6 July 2009. 
 
21. On 17 July 2009, the Claimant forwarded its comments regarding the objections to the jurisdiction of the 
Tribunal put forth by the Respondent.  The ICC Secretariat acknowledged receipt of this letter on 20 July 2009. 
 
22. On 30 July 2009, the ICC Secretariat informed the parties that the International Court of Arbitration of the ICC 
had decided that the arbitration would take place pursuant to Article 6 (2) of the Rules and confirmed Professor 
Bernard Hanotiau and Me. Carole Malinvaud as co-arbitrators. 
 
23. On the same date, the ICC Secretariat informed the co-arbitrators that they had 21 days to jointly appoint the 
Chairman of the Arbitral Tribunal. 
 
24. On 7 August 2009, Me. Carole Malinvaud informed the ICC Secretariat that she and Professor Hanotiau jointly 
proposed that Me. Yves Derains be Chairman of the Arbitral Tribunal. 
 
25. On 10 August 2009, Professor Bernard Hanotiau confirmed to the ICC Secretariat that he and Me. Carole 
Malinvaud had jointly proposed that Me. Yves Derains be Chairman of the Arbitral Tribunal. 
 
26. On 14 August 2009, the ICC Secretariat forwarded to the parties a copy of the statement of acceptance and 
independence of Me. Yves Derains. 
 
27. On 28 August 2009, the Secretary General of the International Court of Arbitration of the ICC confirmed Me. 
Yves Derains as the Chairman of the Arbitral Tribunal, and the Tribunal was thus established as follows: 
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Professor Bernard Hanotiau 
HANOTIAU & VAN DEN BERG 
IT Tower, 9th Floor 
480 Avenue Louise – Box 9 
1050 Brussels 
Belgium 
Tel.:   +32 2 290 39 00 
Fax: +32 2 290 39 39 
Email: Bernard.hanotiau@hvdb.com 
(Co-arbitrator) 
 
Me. Carole Malinvaud 
GIDE LOYRETTE NOUEL 
26, Cours Albert 1er  
75008 Paris 
France 
Tel.:  +33 (0) 1 40 75 36 66  
Fax: +33 (0) 1 40 75 69 36 
Email: malinvaud@gide.com 
(Co-arbitrator) 
 
Me. Yves Derains 
DERAINS & GHARAVI 
25 rue Balzac 
75008 Paris 
France 
Tel.:   +33 (0) 1 40 55 51 00 
Fax: +33 (0) 1 40 55 51 05 
Email: yvesderains@derainsgharavi.com 
(Chairman of the Arbitral Tribunal) 
 
28. On the same date, the case file was forwarded to the arbitrators. 
 
29. On 11 September 2009, the Arbitral Tribunal forwarded the drafts of the Terms of Reference and Procedural 
Order No. 1 to the parties, in order to obtain their comments as well as a summary of their positions. 
 
30.  On 21 September 2009, the parties forwarded their comments regarding the Terms of Reference as well as 
the summary of their positions to the Arbitral Tribunal. 
 
31.  On 24 September 2009, the Arbitral Tribunal forwarded another draft of the Terms of Reference 
incorporating the positions of the parties as well as their comments. 
 
32.  On 30 September 2009, the Claimant made a new request for reparation of non-pecuniary harm. 
  
33.  On 1 October 2009, a meeting between the Arbitral Tribunal and the parties was held in Paris. 
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34. On the same day, the Arbitral Tribunal forwarded to the International Court of Arbitration the Terms of 
Reference signed by the parties and the Tribunal. 
 
35. On the same day, the Arbitral Tribunal also forwarded to the parties Procedural Order No. 1, which read as 
follows: 
 

“Whereas on 1 October, a meeting was held in Paris before the Arbitral Tribunal, the parties and their 
counsel; 
 
Whereas on the same date, the parties executed the Terms of Reference; 
 
Whereas Me. Catherine Schroeder was appointed as Secretary of the Arbitral Tribunal; 
 
Whereas by letter dated 30 October 2009 the Claimant reported that it was not at that time able to discuss 
the provisional calendar: 
 
The Arbitral Tribunal holds as follows: 
 
1. Provisional Calendar 
 
1.1.1 The Parties will attempt to jointly establish a provisional calendar and will report on the status of 

their discussions to the Arbitral Tribunal by 16 October 2009. 
 
1.1.2 A conference call between the Parties and the Arbitral Tribunal will take place on 20 October in 

order to finalize the provisional calendar. 
 
2. Exchange of Submissions 
 
2.1 The Parties may submit their arguments of fact and of law in two successive exchanges of briefs, 

according to the established calendar. 
 
2.2 The briefs must be submitted in A4 or A5 format and in electronic version (Word and PDF). 
 
2.3 The briefs of the parties must include all arguments of fact and all arguments of law justifying the 

conclusions reached, in the form of numbered paragraphs. The parties shall make separate 
submissions, specifically numbering each of their arguments. 

 
2.4 In their briefs, the parties shall indicate the nature of the evidence that they intend to submit to 

support their arguments of fact (exhibits, witness statements, expert opinions, etc.) or of law 
(extracts of case law or legal scholarship, with complete references).  The briefs shall be 
accompanied by a table of contents. 

 
2.5 The exhibits submitted by the parties to the Arbitral Tribunal shall be numbered sequentially (for 

the Claimant, “C-…”; for the Respondent, “R-…”) and attached to the briefs to which they 
correspond.  They will furthermore be accompanied by a list indicating the date and the author of 
each of them; this list will be updated by the parties whenever a new exhibit is submitted.  The 
appendices containing passages of case law or legal scholarship will be numbered sequentially 
(for the Claimant, “CL-…”; for the Respondent, “RL-…”).  
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2.6 Exhibits submitted to the Arbitral Tribunal must be submitted in their entirety and the specified 
passages must be identified.  Photocopies will be sufficient, unless the opposing party challenges 
the authenticity of the document, in which case the Arbitral Tribunal may request the production of 
the original document or of a certified copy of the original. 

 
2.7 One party may request that the opposing party submit any document which it does not have if the 

same is in possession of it or, [if it is] under the control of the opposing party, if the document is 
sufficiently identified and relevant to the resolution of the dispute.  

 
 If the party to whom such a request was submitted refuses to comply, the Arbitral Tribunal can 

order the production of the document(s) in question, upon request by the concerned  party.  The 
parties must make any claims to the Arbitral Tribunal jointly, on the date indicated in the 
provisional calendar above.  This joint request must identify the document(s) in a sufficiently clear 
manner and must indicate how the document(s) is (are) relevant (“Redfern Schedule”).  The 
Arbitral Tribunal shall have full authority to rule and shall in particular take into consideration the 
legitimate interests of the party to which the production request was sent.  IF a document was 
considered confidential by the party receiving the request, it shall so inform the Arbitral Tribunal 
and the opposing party.  The Arbitral Tribunal shall then take all measures necessary to ensure 
that this document is protected while making an effort, to the extent possible, to authorize its 
production. 

 
 The Arbitral Tribunal shall freely evaluate and determine the consequences of any refusal by a 

party to comply with the order to produce documents. 
 
2.8 The Arbitral Tribunal may also at any time request that either of the parties submit a document that 

it deems relevant for resolution of the dispute. 
 
2.9 The parties shall not be authorized to submit new exhibits after the exchange of submissions, 

subject to express authorization by the Arbitral Tribunal. 
 
3. Testimony by witnesses and experts 
 
3.1 Any person may be heard, including the parties and their managers. 
 
3.2 The parties shall submit written statements of the witnesses indicated in their submissions, as 

attachments thereto, except for witnesses that are under the control of the opposing party or those 
who refuse to testify. 

 
3.3 Only the witnesses that are requested to be cross-examined by a party shall testify.  The 

appearance of others will be waived, unless the Arbitral Tribunal wishes to hear from them.  If one 
party does not require the cross-examination of a witness, it shall nonetheless not be considered to 
have accepted the contents of that witness’ affidavit.  In this case, it will be at the sole discretion of 
the Arbitral Tribunal to attribute value to the affidavit. 

 
3.4 Witnesses / experts shall in principle be summoned by the party from which they provided a written 

statement or a report. 
 
3.5 When a summoned witness is subject to  the control of the opposing party, that party will use its 

best endeavors to have the witness appear.  
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 3.6 If a duly summoned witness cannot appear for a valid reason,  that witness’ written statement may 
nevertheless be taken into consideration by the Arbitral Tribunal, according to the circumstances 
and inasmuch as it is not challenged. 

 
3.7 The hearings for witnesses and experts shall in principle take place according to the following 

procedure: 
 
 a. The witnesses and experts shall first be invited by the Arbitral Tribunal to confirm their 

written statement.  This shall take place under direct examination subject to a possible brief 
introduction. 

 b. Notwithstanding an order to the contrary by the Arbitral Tribunal, witnesses and experts 
whose statements were delivered in a written statement will be questioned only by the counsel for 
the opposing party (“cross examination”). 

 c. The counsel for the opposing party shall, if it requests, have the opportunity to ask 
questions related to the answers given (re-examination); the opportunity will then be offered to the 
counsel of the other party to ask additional questions. 

 d. The Arbitral Tribunal may ask witnesses and experts questions at any time and may 
authorize additional questioning. 

 
3.8 If it is deemed necessary, the experts may begin with an introduction, which must, however, be 

brief. 
 
3.9 The Arbitral Tribunal reserves the right to hear from several witnesses or experts simultaneously, 

in order to be able to compare their points of view. 
 
3.10 The representatives of the parties may attend all hearings; the witnesses and the experts may only 

attend after their hearing. 
 
3.11 The costs related to hearing a witness or an expert shall be borne by the party that summoned that 

witness or expert, subject to the final award of the Arbitral Tribunal regarding the distribution of 
such expenses. If a witness is summoned by both parties, the party under whose control this witness 
is shall bear the costs related to his testimony.  If a witness is not under the control of either party, 
the costs related to his testimony shall be divided evenly between the parties. 

 
3.12 Testimony hearings shall have minutes drawn up in French, prepared by a stenographer, the costs 

of which shall be advanced in equal parts by the parties.”  
 

36. On 16 October 2009, the Claimant informed the Arbitral Tribunal of the status of the discussions between 
the parties regarding the provisional calendar, indicating that they would like the Arbitral Tribunal to rule, by way of 
a partial award, on the matter of its jurisdiction, before any substantive consideration of the merits of the parties’ 
claims. The Claimant forwarded a provisional calendar prepared by the parties in the event that the Tribunal granted 
this request. 
 
37. On the same day, the Respondent stated that, for its part, the matter of jurisdiction was tied to the merits, but 
that it would defer to the wisdom of the Tribunal.  The Respondent added that in the event that the Arbitral Tribunal 
accepted the bifurcation of the proceedings, such bifurcation should cover all procedural pleas and that it was only 
in that case that it 
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would accept the calendar established by Commisimpex.  Otherwise, it confirmed that it was in agreement to 
establish a provisional calendar with the Claimant. 
 
38. On 19 October 2009, the Arbitral Tribunal acknowledged receipt of the respective letters of the parties and 
confirmed the conference call that was to take place between the parties and the Tribunal on 20 October 2009 in 
order for them to state their respective positions.  On 20 October 2009, a conference call took place between the 
parties and the Arbitral Tribunal. 
 
39. On the same day, the counsel for the Respondent forwarded to the Arbitral Tribunal its power of attorney to 
represent Republic of the Congo, signed by Ambassador Lopès. 
 
40. On the same day, the Arbitral Tribunal forwarded Procedural Order No. 2 to the parties, which specified 
that: 
 

“Whereas pursuant to Procedural Order No. 1, the parties have, by letters dated 16 October 2009, 
informed the Arbitral Tribunal of the status of their discussions regarding the establishment of a 
procedural calendar; 
 
Whereas the parties have reported their respective positions regarding the bifurcation of the proceedings 
during a conference call between them and the Arbitral Tribunal on 20 October 2009; 
 
The Arbitral Tribunal holds as follows: 
 
1.1 The Arbitral Tribunal accepts the provisional calendar established by the parties, assuming that 
the bifurcation takes place, as follows: 
 

 - Memorial of the Respondent regarding jurisdiction and procedural pleas:  11 December 2009; 
 
 - Counter-Memorial from the Claimant:  29 January 2010;Reply from 
 

- Reply from the Respondent:  26 February 2010; 
 
 - Rejoinder from the Claimant: 26 March 2010. 
 
 - A hearing is scheduled for 26 April 2010. 

 
1.1.1 The Arbitral Tribunal reserves the right, after these two exchanges of briefs, or upon completion of 
the scheduled hearing, to adjourn any plea as to jurisdiction and/or procedure on the merits if it believes 
that it has insufficient information to rule on these matters.” 

 
41. On 29 October 2009, the Claimant requested that the Respondent provide a power of attorney signed before 
a notary as well as a copy of the documents demonstrating the authority of Ambassador Lopès to make 
commitments on behalf of the Congo. 
 
42. On the same day, the Arbitral Tribunal invited the Respondent to submit its comments regarding the letter 
of the Claimant by 3 November 2009. 
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43. On 3 November 2009, the Respondent challenged the submission of a power of attorney having to be signed 
by a notary, as such is not required by French law proposed instead, a presumption of an ad litem mandate in favor 
of the attorneys. 
 
44. On 5 November 2009, the Claimant stated that it was satisfied with the assurances provided by the 
Respondent as to its capacity to represent the Republic of the Congo. 
 
45. On the same date, the Respondent informed the ICC Secretariat that it considered this proceeding to be 
abusive and reported significant financial difficulties. 
 
46. On 6 November 2009, the Arbitral Tribunal acknowledged receipt of the respective letters from the parties 
and noted that the matter of the representation of the Respondent was now settled. 
 
47. On 12 December 2009, the Respondent its sent Memorial on Jurisdiction to the Arbitral Tribunal and to the 
Claimant. 
 
48. On 29 January 2010, the Claimant sent its Counter-Memorial Jurisdiction to the Arbitral Tribunal and to the 
Respondent. 
 
49. On 26 February 2010, the Responde sent 
nt its Reply on Jurisdiction to the Arbitral Tribunal and to the Claimant. 
 
50. The International Court of Arbitration, during its session on 11 March 2010, pursuant to Article 24 (2) of 
the Rules, extended the term for issuing a Final Award through 30 June 2010. 
 
51. On 26 March 2010, the Claimant it sent 
s Rejoinder on Jurisdiction to the Arbitral Tribunal and to the Respondent. 
 
52. On 8 April 2010, the Arbitral Tribunal confirmed to the parties that a hearing would take place on 26 April 
2010. 
 
53. On 14 April 2010, the Arbitral Tribunal received a letter from the Claimant reporting that an agreement had 
been reached by the parties regarding the procedures for organizing the hearing, subject to the approval of the 
Arbitral Tribunal. 
 
54. On the same day the Arbitral Tribunal acknowledged receipt of the letter from the Claimant and approved 
the procedures for organizing the hearing. 
 
55. By letter dated 22 April 2010, the Arbitral Tribunal forwarded to the parties an email that read as follows: 
 
 “The Arbitral Tribunal would appreciate if the parties were willing to present their views at Monday’s 

hearing regarding the notion and the legal consequences of the ‘registration by CCA of the Commisimpex 
debt as a debt owed by the State which appears in the reasoning of two Congolese first instance  decisions: 
- ‘order that the Caisse Congolaise d’Amortissement (CCA) record all these amounts as a debt 

owed by the State etc.…’ (C 20 pp. 34 and 35). 
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- ‘order the Caisse Congolaise d’Amortissement (CCA) to record the totality of the amounts owed 
confirmed by Commisimpex, acknowledged and ordered per the hearing sheet dated 27 March 
2002 etc.…’ (C24, pp. 47-49).” 

 
56. The hearing was held on 26 April as scheduled.  During the hearing, it was decided that the parties would 
inform the Arbitral Tribunal whether, and within what term, they would be prepared to submit the elements of 
Congolese law specifying the nature of recording a debt as a debt owed by the State. 
 
57.  On 3 May 2010, the Arbitral Tribunal set a term ending on 7 May 2010 to the parties for providing such 
information. 
 
58. At the request of the Respondent, this term was extended to 19 May 2010 by letter from the Arbitral 
Tribunal dated 10 May 2010.  In the same letter, the Arbitral Tribunal ordered that the proceedings be closed, 
pursuant to Article 22 (1) of the ICC arbitration rules. 
 
59. By letter dated 11 May 2010, the Arbitral Tribunal specified that, in the event that the Claimant made a 
request after examination of any documents submitted by the Respondent, it would take appropriate measures. 
 
60. By letter dated 19 May 2010, the Respondent submitted the following texts of Congolese Law: 
 
- Law No. 1.2000 dated 1 February 2000, the institutional act relative to the State financial system; 
- Decree No. 2000-187 dated 10 August 2000, regarding the general regulation on public accounting. 
 
61. The Claimant did not make any request whatsoever after these texts were submitted. 
 
62. On 9 June 2010, the Arbitral Tribunal acknowledged receipt, as a matter of form, of the texts of Congolese 
law submitted by the Respondent on 19 May 2010. 
 
63. The International Court of Arbitration, during its session on 10 June 2010, pursuant to Article 24 (2) of the 
Rules, extended the term for rendering the Final Award to 31 August 2010. 
 
64. On 20 August 2010, the Arbitral Award rendered its Partial Award, which was notified to the parties by the 
Secretariat of the Court on 24 August 2010.  In this award, the Arbitral Tribunal held that: 
 
 “1) The Arbitral Tribunal declares itself competent to settle this dispute; 
 
 2) The Arbitral Tribunal assigns the matter of the res judicata effect of the arbitration award dated 3 

December 2000 rendered in ICC Case No. 9899 to the merits of this case; 
 
 3) The allocation of costs of the arbitration corresponding to this phase of the proceeding will be decided in 

the final award; 
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 4) All other claims of the parties are assigned for consideration during discussion of the merits.” 
 
In order to issue this award, the Arbitral Tribunal based its decision on the following arbitration clause: 
 
 “In the event of a disagreement as to the interpretation, performance or any other difficulties of the parties 
relative to the present protocol, the parties agree to work together to reach an amicable settlement; absent the 
same, the dispute shall be resolved by one or several arbitrators appointed pursuant to the arbitration rules of the 
International Chamber of Commerce (Paris), ruling in the first and final instance.” 
 
appearing in Article 10 of the Protocol dated 14 October 1992, the signatories of which are the Republic of the 
Congo and Commisimpex, and which is applicable in the case before us as stated by the Partial Award dated 20 
August 2010.  Since this clause is silent as to applicable law, it was decided, by agreement of the parties, that the 
applicable law was French law (Item VIII of the Terms of Reference). 
 
65. On 2 September 2010, the Arbitral Tribunal informed the parties that the International Court of Arbitration, 
in its session dated 12 August 2010, had extended the term for rendering the Final Award through 30 November 
2010. 
 
66. On 7 September 2010, the Arbitral Tribunal requested that the parties forward their proposals regarding 
proceedings as to the merits by 17 September 2010, adding that after this submission a conference call would take 
place with the Arbitral Tribunal. 
 
67. On 17 September 2010, the Claimant stated that the parties were in the process of preparing a joint calendar 
and that they would contact the Arbitral Tribunal within the next several days with a joint proposed calendar.  They 
also requested that the conference call be postponed to a later date. 
 
68. On 20 September 2010, the Arbitral Tribunal acknowledged receipt of the email from the Claimant dated 
20 September 2010 and noted that the scheduled conference call would not take place.  On the same day, the 
Arbitral Tribunal proposed other dates to the parties for holding this conference call. 
 
69. After discussion with the parties, the Arbitral Tribunal stated on 23 September 2010 that the conference call 
would be held on 30 September 2010. 
 
70. On 27 September 2010, the Claimant informed the Arbitral Tribunal that the parties had agreed on the 
procedural calendar.  On the same date, the Arbitral Tribunal acknowledged receipt of this message. 
 
71. On 30 September 2010, a conference call was held between the Arbitral Tribunal and the parties. 
 
72. On 4 October 2010, the Arbitral Tribunal forwarded Procedural Order No. 3 to the parties, which read as 
follows: 
 
 “Whereas a conference call was held between the Arbitral Tribunal and the parties on 30 September 2010, 

in order to organize the proceedings as to the merits; 
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 Whereas the parties indicated that they had agreed to the following dates for submission of their respective 
briefs: 

 
- Memorial, 10 January 2011; 

 -Counter-Memorial, 10 May 2011; 
 - Reply, 10 August, 2011; 
 - Rejoinder, 10 November 2011. 
 
Whereas it was scheduled that the parties would inform the Arbitral Tribunal on 18 November 2011 of the 
names of witnesses that they wished to be heard at the hearing; 
Whereas a conference call was scheduled to prepare for the hearing between the Arbitral Tribunal, which 
could be represented by its Chairman, and the parties, on 23 November 2011 at 6 p.m.; 
Whereas the dates of 19 December through 23 December 2011 were selected for holding the hearing as to 
the merits in Paris, with the understanding that it is possible that not all the days would be used. 
 

THE ARBITRAL TRIBUNAL HOLDS: 
 

1. The following schedule is adopted: 
 

Procedural Act Date Parties 

Memorial 10 January 2011 Claimant 

Counter-Memori
al 10 May 2011 Respondent 

Reply 10 August 2011 Claimant 

Rejoinder 10 November 
2011 Respondent 

Names of 
witnesses to be 

heard at the 
hearing 

18 November 
2011 Claimant / Respondent 

Conference call 23 November 
2011 

Arbitral Tribunal (Chairman) 
/ Parties 

Hearing 19 to 23 
December 2011 Arbitral Tribunal / Parties 
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2. The provisions of Procedural Order No. 1 remain applicable.” 
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73. On 17 November 2010, the Arbitral Tribunal informed the parties that the International Court of Arbitration 
had, in its meeting on 10 November 2010, and pursuant to Article 24 (2) of the ICCRules, extended the term for the 
submission of the Final Award to 31 May 2011. 
 
74. On 10 January 2011, the Claimant submitted its Memorial. 
 
75. On 9 May 2011, the Respondent informed the Arbitral Tribunal that it was not able to submit its 
Counter-Memorial by 10 May and requested, by agreement with the Claimant, an extension to 15 May 2011.  On 
the same date, the Arbitral Tribunal acknowledged receipt of the letter from the Respondent and agreed to the 
extension of the term to 15 May 2011. 
 
76. On 10 May 2011, the Claimant acknowledged the extension, which it had approved of, emphasizing that the 
rest of the procedural calendar would be unchanged.  On the same date, the Arbitral Tribunal acknowledged receipt 
of the letter from the Claimant. 
 
77. On 16 May 2011, the Respondent sent its Counter-Memorial on the merits to the Arbitral Tribunal. 
 
78. On 17 May 2011, the ICC Secretariat informed the Arbitral Tribunal and the parties that, during its session 
on 12 May 2011, and pursuant to Article 24 (2) of theRules, the International Court of Arbitration had extended the 
term for rendering the Final Award to 31 March 2012. 
 
79. On 19 May 2011, the Arbitral Tribunal asked the parties whether they had taken the necessary steps 
regarding the booking of a room for the hearing. 
 
80. On 20 July 2011, the Claimant stated, on behalf of the parties, that they understood that the hearing would 
take place over a period of 4 days, from 19-22 December 2011, and that the hearing would take place in the offices 
of White and Case.  On the same day, the Arbitral Tribunal acknowledged receipt of the joint letter from the parties. 
 
81. On 11 August 2011, the Claimant sent its Reply on the merits to the Arbitral Tribunal. 
 
82. On 26 October 2011, the Arbitral Tribunal proposed changing the time of the conference call scheduled for 
23 November 2011 and requested that the parties specify the items that they wished to deal with during the 
conference call no later than on 15 November. 
 
83. On 4 November 2011, the Arbitral Tribunal, in the absence of a response by one of the parties, confirmed 
the time change of the conference call. 
 
84. On 9 November 2011, the Respondent stated that it was not able to file its Rejoinder by 10 November 2011 
and requested an extension to 20 November 2011.  On the same date, the Arbitral Tribunal acknowledged receipt of 
the letter from the Respondent and invited the Claimant to make any comments by 10 November 2011.  On the same 
date, the Claimant challenged this extension and requested that the  
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Arbitral Tribunal order the Respondent to submit its Rejoinder by 13 November 2011.  On 10 November 2011, the 
Arbitral Tribunal stated that it was aware of the request for an extension by the Respondent as well as the objections 
of the Respondent [sic] and extended the submission deadline for the Rejoinder to 15 November 2011, deeming the 
extension requested by the Respondent to be excessive. 
 
85. On 15 November 2011, the Claimant forwarded the points that it wished to cover during the conference call 
scheduled for 23 November 2011 to the Arbitral Tribunal.  On the same day, the Respondent also indicated the 
subjects that it thought should be covered. 
 
86. On 16 November 2011, the Respondent forwarded its Rejoinder to the Arbitral Tribunal. 
 
87. On the same day, the Arbitral Tribunal acknowledged receipt of the letters from the parties dated 15 
November 2011 concerning the organization  of the hearing and indicated the agenda for the conference call to be 
held on 23 November 2011. 
 
88. On 18 November 2011, the parties informed the Arbitral Tribunal of the list of witnesses and experts that 
they wished to hear at the hearing. 
 
89. On 23 November 2011, the Claimant requested that the Arbitral Tribunal kindly accept the inclusion in the 
case of a new affidavit of Mr. Mbéri, witness, which was attached to his email.  On the same day, the Respondent 
made comments regarding the production of such an affidavit, stating that if the Arbitral Tribunal were to accept 
this submission, a term must be granted to the Respondent for it to submit an answer. 
 
90. On the same day, a conference call took place between the Arbitral Tribunal and the parties. 
 
91. On the same day, the Respondent stated that it had failed to mention during the conference call that the 
President of the Republic, Mr. Sassou N’Guesso, a witness, was not able to come to testify at the hearing due to his 
schedule. Further, the Respondent forwarded a complete copy of the affidavit of Mr. Ikemo, witness, of October 
2011, which lacked an appendix. 
 
92. On 24 November 2011, the Arbitral Tribunal forwarded Procedural Order No. 4 which read as follows: 
 
 “Whereas a conference call was held between the Arbitral Tribunal and the parties on 23 November 2011 

for the purpose of organizing the hearing to hear witnesses scheduled for 19-22 December 2011; 
 Whereas by letter dated 23 November 2011, the Claimant forwarded to the Arbitral Tribunal and to the 

Respondent an additional affidavit of Mr. Mbéri, requesting that it be added to the case; 
 Whereas by letter on the same day, the Respondent challenged this submission, stating that it would 

consequently request the right to submit documents and/or an affidavit in answer; 
 
 Whereas the parties had the opportunity to clarify their position in this regard during the conference call:  
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THE ARBITRAL TRIBUNAL HOLDS: 

 
 1) Organization of the hearing 

 
- The hearing will begin every day at 9:30 a.m. and will end at 5:30 p.m. (reserving the possibility of 

extending the ending time, if necessary); 
 
- There will be two short breaks during the day, and a lunch break lasting one and one-half hours, 

during which each party is free to do what it wishes (the Arbitral Tribunal however accepts the 
offer of the parties relative to meal choices for the 1st day of the hearing); 

 
- The hearing of introductory statements from the Claimant and then the Respondent will last about 

one hour each; 
 
- Then the witnesses and experts will be heard, in an order that the parties will be invited to agree 

upon, knowing that in any event, the witnesses of the Claimant will be questioned first, followed by 
the witnesses and experts of the Respondent; 

 
- The statements by the Claimant’s witnesses will take place through 20 December in the evening 

and will be followed by those of the Respondent through 22 December in the evening; 
 
- The parties may directly examine their witnesses/experts for a period of 10 minutes before they 

submit [sic] to cross-examination by the opposing party; 
 
- At the end of the hearing, it will be decided whether the Arbitral Tribunal wishes to hear 

concluding statements from the parties on a subsequent date or whether it prefers to receive 
post-hearing briefs in writing; 

 
- The parties must submit to the questioned witness/expert, to the opposing party and to each 

member of the Arbitral Tribunal, a copy of the documents that they wish to use during the 
examination of said witness, in the form deemed the most appropriate by each of the parties; 

 
- The parties must also make available to the Arbitral Tribunal a complete file of all the file 

components as well as a chronological file containing the initial references to the items.  The 
Claimant shall be responsible for preparing the latter. 

 
2) The affidavit of Mr. Mbéri is accepted for inclusion in the file; 
 
3) The Respondent is granted until 12 December 2011 to comment on this affidavit and/or to submit a 

new affidavit in reply,along with any exhibits; 
 
4) The parties are invited to forward to the Arbitral Tribunal the order of hearing of witnesses and 

experts agreed upon by the parties, no later than 12 December 2011.” 
 

93. On 25 November 2011, the Claimant commented on the letter of the Respondent relative to the inability of 
President Sassou N’Guesso to come to testify at the hearing  
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noting that it would invite the Arbitral Tribunal to draw all applicable conclusions from the refusal of President 
Sassou N’Guesso to testify. 
 
94. On 12 December 2011, the Respondent stated that it was not submitting another affidavit in answer to that 
of Mr. Mbéri, forwarded by Commisimpex on 23 November 2011.  On the same date, the Claimant forwarded the 
order in which it wished to question the witnesses presented by the Respondent and requested that four new 
documents be included in the case file.  
 
95. On 15 December 2011, the Respondent requested that the Arbitral Tribunal authorize it to submit another 
affidavit from Mr. Boukamany, a witness, and indicated the order in which it wished to question the witnesses 
presented by Commisimpex.  On the same day, the Arbitral Tribunal wrote to the parties regarding the order of 
examination of the witnesses and reminded them to make a complete file of all the case documents as well as a 
chronological file available to the Arbitral Tribunal. 
 
96. On the same day, the Claimant informed the Arbitral Tribunal that Mr. Mbéri had still not arrived in Paris, 
although he was to arrive on 11 December, stating that he had been physically prevented, and requested that the 
Arbitral Tribunal order the Republic of the Congo to make every effort necessary to ensure the safety of Mr. Mbéri 
and allow him to depart from Brazzaville to participate in the hearing. 
 
97. On 16 December 2011, the Arbitral Tribunal acknowledged receipt of the letter of the Respondent dated 15 
December in which the latter indicated that it wished to include in the case file another affidavit from Mr. 
Boukamany and invited the Claimant to raise any comments by 17 December 2011.  On the same day, the Claimant 
stated that it had no objection to the inclusion of the affidavit of Mr. Boukamany if Exhibits C200 through C203 
were also accepted by the Arbitral Tribunal.  It further requested that the order of hearing for witnesses from the 
Congo by Commisimpex be unchanged. 
 
98. On the same day, the Respondent requested to be informed by the Claimant as to where Mr. Mbéri was and 
specify the measures expected of the Republic of the Congo to allow him to leave the country. 
 
99. On the same day, the Arbitral Tribunal acknowledged receipt of the respective correspondence from the 
parties dated 15 and 16 December 2011, relative to Mr. Mbéri.  The Arbitral Tribunal stated that it did not doubt that 
the Republic of the Congo would make every effort necessary to facilitate the witness’ trip to Paris, that it wished to 
cross-examine, while stating that if Mr. Mbéri or any other witness could not appear at the hearing due to the actions 
or omissions of either of the parties, it would draw all necessary consequences with regard to  the party in question. 
 
100. On 17 December 2011, the Claimant reported where Mr. Mbéri was and specified that he was still being 
prevented from leaving.  It then reiterated its request that the Respondent do all that is necessary to immediately 
grant Mr. Mbéri the freedom to travel.  
 
101. On the same day, the Respondent confirmed that the witnesses could be heard in the order desired by the 
Claimant except for Mr. Andely.  In addition, it requested authorization to forward as an exhibit R100 an affidavit 
from Mr. Mouamba. 
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102. In another letter on the same day, the Respondent also stated that it was not in any way restricting the 
freedom of movement of Mr. Mbéri and that he had stated that he chose to remain in Brazzaville for personal 
reasons and had planned to come to Paris on the evening flight next Monday or Wednesday. 
 
103. On the same day, the Arbitral Tribunal acknowledged receipt of the correspondence from the parties 
relative to the status of Mr. Mbéri and invited the Claimant to comment on the statements made by the Respondent.  
In the evening, the Arbitral Tribunal again wrote to the parties, expressing its surprise that its email had not 
generated any response.  The Claimant then stated that it had not been able to clarify the situation and noted that it 
would get back to the Arbitral Tribunal the next day. 
 
In addition, the Arbitral Tribunal acknowledged receipt of the letter from the Respondent on the same day relative to 
the order of examination of witnesses and the request to include another affidavit, stating that any procedural 
problems resulting therefrom would be discussed at the hearing. 
 
104. On 18 December, the Claimant informed the Arbitral Tribunal that, according to a relative of Mr. Mbéri, 
Mr. Mbéri had been pressured by the Congolesengovernment, which  had indicated that his witness testimony 
would not be welcome.  He added that if a conference call were scheduled, Mr. Mbéri would not be speaking freely.  
The Claimant expressed its disapproval as to the steps taken by the Congo. 
 
On the same day, the Claimant asked whether the Arbitral Tribunal wished it to express its position in writing 
regarding the request for acceptance of an affidavit from Mr. Mouamba by the Respondent. 
 
The Arbitral Tribunal responded that it had no objection to the Claimant stating its position in writing before the 
hearing regarding the request for the inclusion of another affidavit, but it was not absolutely necessary.  
Furthermore, it noted that at this stage the Claimant did not expect any specific actionregarding the testimony of Mr. 
Mbéri but stated that it eagerly wished that Mr. Mbéri could be heard at the hearing and that it trusted that the 
respondent would do everything in its power to facilitate his travel.  Lastly, the Arbitral Tribunal stated that it was 
available to participate in a conference call with a representative of each of the parties and of Mr. Mbéri in order to 
clarify the situation. 
 
The Respondent agreed to participate in such a conference call, specifying that the Claimant had stated that it would 
be able to organize it.  The Chairman of the arbitral Tribunal stated that he would conduct this conference call alone, 
by agreement with his fellow arbitrators.  The Claimant then stated that it was not able to organize this conference 
call, contrary to what the Respondent claimed, since it had not been able to speak to Mr. Mbéri directly.  The 
Claimant then invited the Chairman of the Arbitral Tribunal to contact him directly, while saying that it was 
available for a conference call after the Chairman had spoken to Mr. Mbéri or his entourage.  The Respondent 
reaffirmed that Mr. Mbéri had never been the subject of any measures preventing him from leaving the Congo and 
that he had stated to the Minister of State, the Coordinator of Sovereignty, the Minister of Justice and Human 
Rights, that he had not left Congo for personal reasons and that he intended to take a flight on 19 December.  The  
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Arbitral Tribunal thus concluded that it was no longer necessary, given this information, to have a conversation with 
Mr. Mbéri before the hearing.  The Claimant expressed its agreement and thanked the Respondent for this 
information. 
 
105. A hearing took place in Paris on 19-22 December 2011.  On 19 December 2011, the Claimant submitted in 
writing to the Arbitral Tribunal Exhibit R101 (Decree No. 92-978 dated 25 December 1992 regarding the 
nomination of members of the government), submitted by the Respondent for the purposes of the hearing. 
 
106. On 26 December 2011, the Arbitral Tribunal forwarded Procedural Order No. 5 to the parties, as follows: 
 
 “Whereas a hearing as to the merits took place in Paris on 19-22 December 2011; 
 Whereas Messers. Hajaij, Wehbe, Longobé, Lenga, Andely, Ikounga, Boueno, Ikémo, Gossaki and 

Mouamba were heard as witnesses; 
 Whereas the parties had the opportunity to fully present their respective positions; 
 Whereas the Arbitral Tribunal wishes to received post-hearing briefs; 
 Whereas the Arbitral Tribunal stated that it would like these briefs to be limited in size (approximately fifty 

pages); 
 Whereas these briefs must not be accompanied by new exhibits except with the prior authorization of the 

Arbitral Tribunal; 
 Whereas these briefs should have the primary purposes of exploiting the witness statements made during 

the hearing; 
 
 Whereas the arbitral tribunal wishes more specifically for the parties to state the following two matters: the 

scope of the 2003 Protocol and the content of the debt owed to Commisimpex, regarding which both parties 
are invited to make statements; 

 
 Whereas, although the post-hearing briefs should not be strictly limited to these matters: 
 

THE ARBITRAL TRIBUNAL HOLDS: 
 
 1. The parties shall simultaneously submit their post-hearing briefs on 17 February 2012. 
 
 2. The parties shall have until 23 March 2012 to simultaneously submit their answers.” 
 
107. On 27 January 2012, Mrs. Carole Malinvaud told the parties that one of the members of her firm had signed 
a contract for services with Quantic Finance Ltd. to perform a general study of Congolese regulations for the 
implementation of a regulatory framework for the creation of special economic zones and confirmed her 
impartiality in relation to the parties. 
 
108. On 14 February 2012, the Claimant stated that it had no comments to make regarding the information 
provided by Mrs. Carole Malinvaud. 
 
109. On 16 February 2012, Chair of the Arbitral Tribunal received a letter from Mr. Mbéri in which he 
apologized for his absence from the hearing and confirmed the validity of his affidavits. The Chairman of the 
Arbitral Tribunal forwarded this letter to the parties on 17 February 2012, and invited them to forward their 
comments on the same by 24 February 2012. 
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110. On 17 February 2012, Mrs. Carole Malinvaud acknowledged receipt of the letter from the Claimant dated 
14 February 2012 and stated that she would inform the parties if the duties of her firm changed. 
 
111. On the same day, the parties forwarded to the Arbitral Tribunal their first post-hearing brief. 
 
112. On 18 February 2012, the Arbitral Tribunal acknowledged receipt of the post-hearing briefs of the parties. 
 
113. On 20 February 2012, the Respondent sent its comments on the letter sent by Mr. Mbéri to the Arbitral 
Tribunal, proposing a hearingdate for cross-examination, suggesting his possible presence in Paris.  On the same 
day, the Arbitral Tribunal acknowledged receipt of this letter. 
 
114. On 24 February 2012, the Claimant requested from the Arbitral Tribunal that it be granted until 27 February 
2012 to submit its comments regarding the letter from Mr. Mbéri, which term was granted by the Arbitral Tribunal 
on the same day. 
 
115. On 27 February 2012, the Claimant informed the Arbitral Tribunal that Mr. Mbéri was back in the Congo 
but stated that if he could come back to Paris, he would respond favorably to a hearing being held.  The Claimant 
added that in such a case, it would be timely to take the opportunity to also hear President Sassou N’Guesso and also 
proposed to confront the points of view ofMessrs. Mbéri, Mouamba, Boueno and President Sassou N’Guesso, all of 
whom submitted affidavits relative to the meetings of September and October 1992. 
 
116. On 1 March 2012, the Arbitral Tribunal told the parties that it had received their correspondence from 20 
and 27 February 2012, and proposed that the Chairman hold a conference call alone with the parties. 
 
117. On 8 March 2012, a conference call was held between the Chairman of the Arbitral Tribunal and the parties. 
 
118. On 9 March 2012, the Claimant forwarded the letter from Mr. Mbéri dated 14 February 2012 as Exhibit 
C204 as agreed during the conference call. 
 
119.  On the same day, the Arbitral Tribunal forwarded to the parties Procedural Order No. 6, which read as 
follows: 
 

“Whereas Mr. Mbéri contacted the Chairman of the Arbitral Tribunal alone in a letter dated 14 February 
2011 (sic) in which he stated that he was not able to be present for the hearing as a witness for reasons 
beyond his control and confirmed the validity of his affidavits; 
 
Whereas in an email dated 17 February 2012, the Chairman of the Arbitral Tribunal forwarded a copy of 
the letter from Mr. Mbéri to the parties and to his fellow arbitrators, inviting the parties to forward their 
comments relative to this letter by 24 February 2012; 
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Whereas in a letter dated 20 February 2012, the Respondent stated that the absence of credibility of the 
affidavits of Mr. Mbéri had been established in the hearing, adding that if the Arbitral Tribunal had any 
doubt in this regard, a hearing could be organized to hear Mr. Mbéri, who perhaps would still be in France 
at that time; 
 
Whereas in an email dated 24 February 2012, the Claimant requested an extension of the term for 
submitting its comments until 27 February 2012; 
 
Whereas in an email on the same day, the Arbitral Tribunal acknowledged receipt of the email from the 
Claimant and granted it the requested extension; 
 
Whereas on 27 February 2012 the Claimant stated that Mr. Mbéri was no longer in France and that if 
circumstances had changed as to the possibility of Mr. Mbéri returning to France to testify, it would not be 
opposed to holding such a hearing.  The Claimant also added that in such an event, it believed that it would 
be opportune to also hear from President Sassou N’Guesso and proposed, if the Arbitral Tribunal deemed 
it helpful, to compare the points of view of Mr. Mbéri, Hajaij, Mouamba, Boueno and of President Sassou 
N’Guesso; 
 
Whereas in an email dated 1 March 2012, the Arbitral Tribunal stated that it had been informed of the 
correspondence from the parties, Mr. Yves Derains, by agreement with his fellow arbitrators, proposed 
holding a conference call alone with the parties; 
 
Whereas a conference call was held between the Chairman of the Arbitral Tribunal and the parties on 8 
March 2012; 
 
Whereas during this conference call, the parties stated their approval that the letter dated 14 February 
2012 from Mr. Mbéri would be included in the case file; 
 
Whereas the Respondent reiterated its request to hear Mr. Mbéri as a witness, the Claimant reiterated its 
request to hear from President Sassou N’Guesso in the event that Mr. Mbéri was to be heard. 
 
Whereas the Chairman of the Arbitral Tribunal reported the content of this conference call to his fellow 
arbitrators; 
 
Whereas the Arbitral Tribunal believes that it is not helpful at this stage to hear from Mr. Mbéri to the 
extent that the parties must still exchange answers to the post-hearing briefs on 23 March 2012; 
 
Whereas the Arbitral Tribunal believes that it will be better placed to decide whether to hear Mr. Mbéri 
after these submissions; 
 

THE ARBITRAL TRIBUNAL HOLDS: 
 
1. No decision regarding scheduling a new hearing to examine Mr. Mbéri was made at this point. 
2. The Arbitral Tribunal reserves the right to revisit this subject with the parties after having seen the 

last submission of briefs by the parties.” 
 

120. On 13 March 2012, the ICC Secretariat informed the Arbitral Tribunal and the parties that during its session 
on 8 March 2012, and pursuant to Article 24(2) of the Rules, the   
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International Court of Arbitration extended the term for rendering the Final Award to 30 June 2012. 
 
121. On 23 March 2012, the parties forwarded to the Arbitral Tribunal their second post-hearing briefs. 
 
122. On 30 March 2012, the Claimant forwarded its comments as to the procedure for calculation carried out by 
the Respondent in its second post-hearing brief to update from late 1986 to 1997 the amounts appearing in the Fiche 
de calcul détaillée.  On 2 April 2012, the Respondent stated that a substantive error had been made in its second 
post-hearing brief and forwarded new pages 38 and39, including the corrections of said mistakes.  It stated that this 
did not affect its reasoning as to the incoherent and artificial nature of the calculations made by the Claimant.  On 4 
April 2012, the Claimant acknowledged the correction made by the Respondent and emphasized that this change, on 
the contrary, affected the reasoning employed by the Republic of the Congo.  On 5 April 2012, the Respondent 
submitted additional brief comments in response to the letter from the Claimant dated 4 April.  On the same day, the 
Arbitral Tribunal acknowledged receipt of the letter from the Respondent and declared that the proceedings were 
closed regarding that matter. 
 
123. On 14 June 2012, the Court Secretariat informed the Arbitral Tribunal and the parties that during its session 
on 14 June 2012, and pursuant to Article 24(2) of the Rules, the Court extended the term for rendering the Final 
Award through 28 September 2012. 
 
124.  On 17 July 2012, the Respondent informed the Arbitral Tribunal of a ruling of the Court of Appeal of Paris 
dated 12 June 2012 that rejected the annulment proceeding of filed by the Respondent against the partial award 
dated 20 August 2011. 
 
125. On 14 September 2012, the Court Secretariat informed the Arbitral Tribunal and the parties that during its 
session on 13 June 2012, and pursuant to Article 24(2) of the Rules, the Court extended the term for rendering the 
Final Award through 31 October 2012.  The Court Secretariat also stated that Mrs. Marie-Camille Pitton was now 
the member responsible for the case. 
 
126. On 1 October 2012, the Claimant submitted to the Arbitral Tribunal a request for emergency measures 
relative to a request filed by the Caisse Nationale de Sécurité Sociale of the Congo for Commisimpex to be declared 
in default of payments and to be liquidated at a hearing of the Commercial Court of Brazzaville on 2 October 2012. 
 
127. On the same day, the Arbitral Tribunal acknowledged receipt of the letter from the Claimant and ordered 
that the Respondent do everything necessary to maintain the status quo between the parties and to inform it of the 
actions that it had taken by 10:00 a.m. the next morning. 
 
128. On 2 October 2012, the Respondent provided its comments to the Arbitral Tribunal indicating that the 
scheduled hearing was only an initial procedural hearing. 
 
129. On the same day, the Arbitral Tribunal acknowledged receipt of the letter from the Respondent. 
 
130. On 4 October 2012, the Claimant sent a request for provisional measures to the Arbitral Tribunal. 
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131.  On the same day, the Arbitral Tribunal acknowledged receipt of the letter from the Claimant and invited 
the Respondent to send its comments by 8 October at 10:00 a.m. 
 
132. On 8 October 2012, the Arbitral Tribunal forwarded Procedural Order No. 7 to the parties, which read as 
follows: 
 

“Whereas in an email dated 1 October 2012, the Claimant submitted a request for emergency measures to 
the Arbitral Tribunal; 
 
Whereas the Claimant stated that by petition to the Commercial Court of Brazzaville dated 26 September 
2012, the Caisse Nationale de Sécurité Sociale of the Congo requested that ‘Commisimpex be declared in 
default of payments, that its assets be liquidated and that the court appoint liquidation entities,’ alleging 
that Commisimpex owed social security fees dating to 1981; 
 
Whereas the Claimant again explained that the President of the Commercial Court of Brazzaville had, after 
having invoked a pointless attempt to reconcile the parties, by order dated 28 September 2012, scheduled a 
hearing for 2 October 2012 at 8:00 a.m. ‘in order to rule on the merits of said petition,’ requesting that 
Commisimpex ‘produce [its] defense no later than eight days before the hearing’; 
 
Whereas the Claimant stated to the Arbitral Tribunal that no attempt at conciliation had been undertaken, 
the terms established by the court were in complete violation of the right to due process and these 
proceedings were intended to ‘allow the Congolese authorities to fraudulently take control of 
Commisimpex via the liquidator that would be appointed by the Commercial Court of Brazzaville, so as to 
short-circuit your forthcoming award (…)’; 
 
Whereas the Claimant requested that the Arbitral Tribunal ‘order the Congo to give the instructions 
necessary to its Caisse Nationale de Sécurité Sociale, a public entity, to agree to postponement of the 
hearing from 2 October 2012 to a later hearing, at which time Commisimpex could present its defense 
and/or request other provisional measures from your Court; 

 
Whereas in an email dated 1 October 2012, the Arbitral Tribunal acknowledged receipt of the letter of the 
Claimant and ordered the Respondent ‘to immediately make every effort so that no measure would change 
the status quo between the parties and possibly affect the order and the effects of the forthcoming 
arbitration award to not occur before the Arbitral Tribunal could investigate, respecting the adversarial 
process, the request for emergency measures that was submitted to it [this evening] and make a decision in 
this regard’; 
 
Whereas the Arbitral Tribunal also requested that the Respondent inform it of the actions that it had taken 
by 10 a.m. the next morning; 
 
Whereas on 2 October 2012, the Respondent stated that the hearing scheduled for that date was only a 
preliminary procedural hearing and that in any event a ruling would not be made at that hearing at the 
request of Caisse Nationale de Sécurité Sociale, specifying that this matter would be the subject of an 
adversarial investigation and that Commisimpex would have the opportunity to present its defense. 
 
Whereas on the same day, the Arbitral Tribunal acknowledged receipt of the letter from the Respondent and 
thanked the Respondent for its timely response; 
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Whereas on 4 October 2012, the Claimant submitted to the Arbitral Tribunal a request for provisional 
measures, explaining that the proceeding filed against Commisimpex by Caisse Nationale de Sécurité 
Sociale was based on alleged late payments of social security fees on salaries owed by Commisimpex for 
the period of 1981 through 2011 and that the Caisse had requested the liquidation of Commisimpex and the 
personal bankruptcy of Mr. Hajaij, and not the payment of the amount that was allegedly owed;  
 
Whereas the Claimant specified that beyond the fact that this action was sudden, the terms imposed in this 
proceeding were surprising and in violation of the principle of the adversarial process; 
 
Whereas the Claimant also asserted that the challenged facts were unjustified to the extent that operations 
of Commisimpex were suspended by resolution of its Meeting of Shareholders dated 28 June 1991, as is 
also demonstrated by a certificate of non-taxation by the Direct Revenue Service of the Congo, that it did 
not owe any contribution to the Caisse Nationale de Sécurité Sociale of the Congo and that no notification 
had otherwise been sent to it;   
 
Whereas the Claimant requested that the Arbitral Tribunal ‘order the Congo to give the necessary 
instructions to its Caisse Nationale de Sécurité Sociale, a public entity, to withdraw its action regarding 
cessation of payments and liquidation, without prejudice to any action on the merits that the Caisse may 
deem necessary to file in order for a ruling to be issued, in full respect of the rights of due process, 
regarding the alleged amounts owed by Commisimpex’ and ‘in any event (…) to acknowledge, in the 
context of the forthcoming award, of its declarations as to the regularity and justification of the case filed 
by Caisse Nationale de Sécurité Sociale in the courts of the Republic of the Congo’; 
 
Whereas in an email dated 4 October 2012, the Arbitral Tribunal acknowledged receipt of the letter from 
the Claimant and invited the Respondent to comment on this letter by 10 a.m. on 8 October 2012; 
 
Whereas the Respondent did not make comments within the terms specified by the Arbitral Tribunal; 
 
Whereas the Republic of the Congo cannot invoke any legitimate interest in the liquidation of 
Commisimpex occurring within a short time period and, in any event, before the end of this arbitration;  
 

THE ARBITRAL TRIBUNAL HOLDS: 
 
1. The parties must make every effort to avoid any change in the status quo between the parties until 
the final award is issued. 
 
2. In this regard, it is ordered that the Republic of the Congo make every effort required so that no 
State agency of the Congo would cause Commisimpex to be placed in liquidation before the final award is 
rendered in this arbitration proceeding.” 

 
133. On the same day, after this Order was issued, the Respondent provided the Arbitral Tribunal with its 
comments on the letter from the Claimant dated 4 October 2012.  The Arbitral Tribunal acknowledged receipt of 
this letter and noted that its contents were not of such a nature to challenge the resolutions made in Procedural Order 
No. 7. 
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134. On 10 October 2012, the Arbitral Tribunal informed the parties that the proceedings were closed pursuant 
to Article 22 (2) of the ICC Rules, since it was not deemed useful to schedule another hearing to question Mr. Mbéri 
after the receipt of the Post-Hearing Briefs, as envisioned in Procedural Order No. 6 dated 9 March 2012. 
 
135. On October 11, 2012, and pursuant to Article 24(2) of the Rules, the International Court of Arbitration 
extended the term for rendering the Final Award to 31 December 2012. 
 
136. The parties submitted letters to the Arbitral Tribunal dated 18, 19 and 25 October 2012, regarding the 
proceedings relative to the liquidation of Commisimpex. 
 
137. On 29 October 2012, Mrs. Carole Malinvaud informed the parties that one of her firm’s partners planned to 
grant the request by the Republic of the Congo to assist in the completion of drafts of the new oil code and the 
sample production sharing agreement prepared by the government of the Congo and stated that this would have no 
connection with the present matter. 
 
138.  On 30 October 2012, the Arbitral Tribunal acknowledged receipt of the letters from the parties dated 18, 19 
and 25 October 2012 regarding the proceedings for the liquidation of Commisimpex and informed the parties that 
these letters were not accepted into the case file, since the closure of proceedings had been declared in the letter 
dated 10 October 2012. 
 
On the same day, the Claimant informed the Arbitral Tribunal of the ruling of the Commercial Court of Brazzaville 
declaring the liquidation and dissolution of Commisimpex as well as the personal bankruptcy of Mr. Hajaij, the 
head of Commisimpex.  In this regard, the Claimant requested, among other things, that the Arbitral Tribunal 
reopen the proceedings. 
 
139. On 31 October 2012, the Arbitral Tribunal acknowledged receipt of the letter from the Claimant dated 30 
October 2012 and invited the Respondent to comment on this letter by 2 November at 7:00 p.m. 
 
140. On 2 November 2012, the parties submitted to the Arbitral Tribunal their claims relative to arbitration costs.  
On the same date, the Respondent indicated that since it was not able to contact its client, it confirmed the content of 
the letters dated 8 and 19 October 2012. 
 
141. On 7 November 2012, the Arbitral Tribunal forwarded Procedural Order No. 8 to the parties, which read as 
follows: 
 

“Whereas by letter dated 8 October 2012, the Respondent forwarded comments relative to the letter from 
Commisimpex dated 4 October 2012; 
 
Whereas the Arbitral Tribunal acknowledged receipt of these comments, noting that they were forwarded 
after delivery of Procedural Order No. 7 and stated that the content of this letter was not of such a nature to 
challenge the resolutions made in that order; 
 
Whereas in a letter dated 18 October 2012, a copy of which was forwarded to the Arbitral Tribunal, the 
counsel for the Claimant requested that the counsel for the Respondent  
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ensure that its client respects Procedural Order No. 7 of the Arbitral Tribunal, explaining that during the 
procedural hearing on 16 October 2012 before the Commercial Court of Brazzaville, that Court had, at the 
request of the attorney for the Caisse Nationale de Sécurité Sociale (“CNSS”) and without even verifying 
the availability of counsel, scheduled a motions hearing for 23 October 2012 and that a ruling should, 
therefore, be issued shortly; 
 
Whereas by letter dated 19 October 2012, a copy of which was also forwarded to the Arbitral Tribunal, the 
counsel for the Respondent acknowledged receipt of the letter from the counsel for the Claimant and 
attached a letter sent on 11 October 2012 by the Director of the Office of the Minister of State, the Keeper of 
the Seals, the Minister of Justice and Human Rights to the Public Prosecutor at the Tribunal de Grande 
Instance of Brazzaville in which the Director of the Office of the Minister forwarded to the Public 
Prosecutor‘(…) so that you may perform your duty before the Tribunal de Grande Instance of Brazzaville, 
Procedural Order No. 7 issued on 8 October 2012 by the Arbitral Tribunal of Paris in the matter of 
Commisimpex v. the Government of the Congo submitted for a ruling to be rendered no later than next 
month.’  It was stated that ‘In this order the Arbitral Tribunal orders the Congolese government and its 
agencies to not short-circuit the forthcoming award by a ruling of the liquidation of Commisimpex, 
referencing the action filed to this end by the CNSS before the Commercial Court of Brazzaville.’  
Furthermore, the counsel for the Respondent also attached the ‘Submission of the Public Prosecutor dated 
17 October 2012’ in which it recommended ‘avoiding a liquidation  ruling declaring the liquidation of 
Commisimpex (in the matter of CNSS v. Commisimpex) before the pronouncement of the arbitration 
award.’ 
 
Whereas on 25 October 2012, the counsel for the Claimant informed the Arbitral Tribunal that CNSS had 
not halted its proceedings, in violation of the provisions of Procedural Order No. 7 and that a motions 
hearing was therefore held on 23 October 2012 during which Commisimpex, on the one hand, had 
requested ‘that the ruling be deferred, in particular due to the complaint filed the previous day by 
Commisimpex as a civil party for forgery, use of forged documents, and fraud with the chief investigating 
judge of the Tribunal de Grande Instance of Brazzaville,’ as well as the absence from the merits of a debt 
owed to CNSS and, the Public Prosecutor of the Republic of the Congo, and on the other hand had 
requested that the liquidation proceedings be deferred based on the complaint filed by Commisimpex.  The 
counsel for the Claimant stated that the ruling of the President should be issued by 30 October 2012; 
 
Whereas on 30 October 2012 the Arbitral Tribunal acknowledged receipt of the letters from the parties 
dated 18, 19 and 25 October 2012 regarding the proceedings in relation to the liquidation of Commisimpex 
and informed the parties that these letters were not accepted into the proceedings, since the proceedings 
had been declared closed by letter dated 10 October 2012; 
 
Whereas on the same date, the counsel for the Claimant informed the Arbitral Tribunal that the 
Commercial Court of Brazzaville had ruled in favor of the liquidation and dissolution of Commisimpex, 
appointed the liquidation entities and declared the personal bankruptcy of Mr. Hajaij, also preventing him 
from conducting commercial activity or managing a business for ten years.  The counsel for the Claimant 
stated that the Claimant and Mr. Hajaij had filed an appeal but that according to Congolese law, an appeal 
had no suspensive force.  As a result, the counsel for the Claimant petitioned the Tribunal: 
 
 ‘- to authorize the reopening of the proceedings pursuant to Article 22(1) in fine of the ICC Rules, 

in order to be able to consider this claim 
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 - to acknowledge the violation of the Order by the Congo; 
 
 - to acknowledge the intentional and harmful nature of this violation; 
 
 - to issue an award (1) reiterating its Order; (2) ordering the Congo to take the measures necessary 

so that the CNSS would allow the appeal filed by Commisimpex and Mr. Hajaij, and/or take any 
other measures allowing the status quo to be reestablished pursuant to the provisions of the Order; 
(3) ordering the Congo to take the measures necessary so that the CNSS would allow a request for 
suspension of enforcement of the ruling of the Court of Commerce while awaiting the future 
decision in the appeal; and (4) ordering in any event that the Congo waive the enforcement of the 
ruling of the Court of Commerce of Brazzaville on this date before any judicial or arbitration 
jurisdiction; and to incur any other consequence that it may deem necessary’. 

 
Whereas on 31 October 2012, the Arbitral Tribunal acknowledged receipt of the letter from the Claimant 
dated 30 October 2012 and invited the Respondent to comment on the same by 2 November 2012; 
 
Whereas in a letter dated 2 November 2012, the counsel for the Respondent stated that it was not able to 
contact its client to obtain information and receive instructions and therefore had nothing to add to the 
items appearing in its letters dated 8 and 19 October 2012; 
 
Whereas the Arbitral Tribunal confirms its Procedural Order No. 7 which specifies that: 
 

1. The parties must make every effort to avoid any change in the status quo between the 
parties until the final award is issued. 
 
2. In this regard, it is ordered that the Republic of the Congo make every effort required so 
that no State agency of the Congo would cause Commisimpex to be placed in liquidation before the 
final award is rendered in this arbitration proceeding.” 

 
Whereas the Arbitral Tribunal believes that in this case the reopening of the proceedings is necessary, as 
specified in Article 22 (1) of the Arbitration Rules, in order to be able to examine the claim of 
Commisimpex: 
 
THE ARBITRAL TRIBUNAL HOLDS: 
 

1.  The proceedings are reopened as provided for by Article 22 (1) of the ICC Arbitration Rules. 
 
2.  The Claimant will specify its claims by 14 November 2012. 
 
3.  The Respondent will submit its comments by 21 November 2012. 
 
4.  A conference call between the parties and the Arbitral Tribunal will take place in late November 
or early December 2012 to discuss these matters.” 

 
142. On 12 November 2012, the Arbitral Tribunal told the parties that the conference call referenced in 
Procedural Order No. 8 was scheduled for 28 November at  
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5:30 p.m.  On the same day, the parties confirmed their availability for that date.  The Arbitral Tribunal then 
confirmed that the conference call would take place on 28 November 2012. 
 
143. On 14 November 2012, the Claimant specified its claims pursuant to Procedural Order No. 8 in a letter 
accompanied by factual exhibits C-205 through C-217 and legal exhibits C-RJ 142 through C-RJ 149. 
 
144. On 15 November 2012, the ICC Secretariat informed the parties that it had been visited by Mr. Gaston 
Mossa, who introduced himself as the court-appointed liquidator of Commisimpex and requested the contact 
information for the counsel of Commisimpex.  The Secretariat invited Commisimpex to indicate by 16 November 
2012 whether it authorized the Secretariat to provide Mr. Mossa with this information. 
 
145. On 16 November 2012, the counsel [of] Commisimpex told the Secretariat that it was not opposed to its 
contact information being forwarded but it stated that no other information should be conveyed.  Commisimpex also 
stated that it thought that Mr. Mossa was not the actual liquidator. 
 
146.  On 19 November 2012, the Secretariat indicated that it had acknowledged the instructions of Commisimpex 
and confirmed that it would provide its contact information to Mr. Gaston Mossa, which it did the same day. 
 
147. On 21 November 2012, the Respondent requested an extension until 22 November, at 2:00 p.m. to submit 
its comments in answer, pursuant to Procedural Order No. 8.  On the same day, the Arbitral Tribunal granted the 
requested extension. 
 
148. On 22 November 2012, the Respondent submitted its comments in answer, in a letter accompanied by 
factual exhibit R-102 and legal exhibit R-RJ 79. 
 
149. On 27 November 2012, the Secretariat forwarded to the Arbitral Tribunal a letter from Mr. Gaston Mossa 
dated 19 November 2012 addressed to its Chairman and acknowledged by the Clerk to the International Court of 
Arbitration on 26 November 2012.  This letter was submitted to the parties on the same day for discussion during the 
conference call scheduled for 28 November 2012. 
 
150. On 27 November 2012, the Claimant forwarded exhibits C218, C219 and C220 to the Arbitral Tribunal for 
the conference call scheduled for 28 November 2012. 
 
151. On 28 November 2012, a conference call was held between the parties and the Arbitral Tribunal. 
 
152. On 30 November 2012, the Arbitral Tribunal forwarded Procedural Order No. 9 to the parties, which read 
as follows: 
 

“Whereas by Procedural Order No. 8 dated 7 November 2012, the proceedings were reopened at the 
request of Commisimpex, following the ruling of the Commercial Court of Brazzaville declaring the 
court-ordered liquidation of Commisimpex and the personal bankruptcy of Mr. Hajaij; 
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Whereas pursuant to Procedural Order No. 8, Commisimpex specified its claims on 14 November 2012. 
 
Whereas its petitions were as follows: 
 
 ‘Commisimpex petitions the Tribunal, in the context of its forthcoming award: 

 (1) to acknowledge the violation by the Congo of Procedural Order No. 7; 

 (2) to acknowledge the intentional and harmful nature of that violation; 

 (3) to acknowledge the harmful and fraudulent nature of the liquidation of Commisimpex; 

 (4) to state, as a result, that, for the purposes of this arbitration, it does not recognize the 
court-ordered liquidation of Commisimpex; 

 (5) to acknowledge, in this arbitration, the lack of standing of the liquidators appointed to 
represent Commisimpex; 

 (6) to order in any case that the Congo waive asserting and/or enforcing the ruling of the 
Commercial Court of Brazzaville dated 30 October 2012, before your court and/or before any 
other judicial or arbitral jurisdiction; 

 (7) to order the Congo to take the measures necessary so that the CNSS will grant the appeal filed 
by Commisimpex and Mr. Hajaij, and/or take any other measures allowing the reestablishment of 
the status quo pursuant to the provisions of Procedural Order No. 7; and 

 (8) to order the reimbursement by the Congo, for the benefit of the claimants, of all the expenses 
incurred in this arbitration in relation to the liquidation proceedings.’ 

 
Whereas pursuant to Procedural Order No. 8 the Republic of the Congo on 21 November 2012, submitted 
its comments regarding the submission of Commisimpex; 
 
Whereas the Republic of the Congo concluded that the claims by Commisimpex were inadmissible and 
requests from the Arbitral Tribunal in any event to reject them as unjustified; 
 
Whereas on 27 November 2012, the ICC Secretariat forwarded to the Arbitral Tribunal a letter from Mr. 
Gaston Mossa, Chair of the Committee of Bankruptcy Trustees of Commisimpex, that the Secretariat was 
notified by the clerk on 26 November 2012, that in this letter, Mr. Gaston Mossa informed the Arbitral 
Tribunal that the actions taken by Mr. Hajaij on behalf of Commisimpex were hereafter null and void and 
that only the liquidation committee had competent authority in this regard; 
 
Whereas on the same day the Arbitral Tribunal forwarded this letter to the parties for discussion during the 
conference call scheduled for 28 November 2012; 
 
Whereas during the conference call between the parties and the Arbitral Tribunal, the matters raised by the 
submissions of the parties as well as the letter of Mr. Gaston Mossa were discussed; 
 
Whereas the Arbitral Tribunal observed that Procedural Order No. 7, by means of which it was ordered 
that ‘ (…) the Republic of the Congo make every effort required so that no Congolese State entity cause 
Commisimpex to be placed into 
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liquidation before the final award is rendered in this arbitration’ did not prevent the declaration of the 
court-ordered liquidation of Commisimpex, without it necessarily being considered a violation of this order 
by the Republic of the Congo; 
 
Whereas the Arbitral Tribunal noted that the Director of the Office of the Minister of Justice had forwarded 
‘ (…) Procedural Order No. 7 to the State Prosecutor of the Republic with the Court of Grande Instance of 
Brazzaville, giving him instruction to do what is necessary for a declaration of liquidation not be issued 
before the forthcoming award’; 
 
Whereas the Arbitral Tribunal believes that, since the court judgment is the subject of an appeal, the 
Republic of the Congo is able to reestablish the status quo between the parties that it breached and that it is  
therefore opportune to order it to do so; 
 
Whereas the Arbitral Tribuanl will rule on the remaining claims of Commisimpex in its final award; 
 
Whereas given the circumstances, it is relevant to again declare the closure of the proceedings; 
 

THE ARBITRAL TRIBUNAL HOLDS: 
 

1. The proceedings are closed pursuant to Article 22 (1) of the Arbitration Rules of the ICC. 
 
2. The Republic of the Congo must do whatever is necessary to reestablish the status quo between 

the parties as quickly as possible and in any event before the final award is issued.” 
 

153. On the same date, the Arbitral Tribunal forwarded to Mr. Gaston Mossa, with a copy to the parties and the 
ICC Secretariat, the following letter: 

 
“Dear Sir, 
 
The Arbitral Tribunal acknowledges receipt of your letter dated 19 November 2012 which was forwarded 
by the Secretariat of the International Court of Arbitration of the ICC on 27 November 2012, which itself 
had received it on 26 November 2012. 
 
The Arbitral Tribunal has acknowledged the indication according to which a ruling of the Commercial 
Court of Brazzaville dated 30 October 2012 declared Commisimpex to be in court-ordered liquidation, as 
well as the personal bankruptcy of Mr. Hajaij. 
 
It also took into consideration the fact that you believe that the actions taken by Mr. Hajaij were from that 
point forward null and void, and that only the liquidation committee had competent authority to carry out 
actions on behalf of Commisimpex. 
 
However, the validity of the ruling of the Commercial Court of Brazzaville is contested and its opposability 
on the Arbitral Tribunal is the subject of discussion before it. 
 
Given this situation, the Arbitral Tribunal can recognize as representatives of Commisimpex only those 
parties already established in the arbitration proceedings, which have been declared to be closed. 
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Very truly yours, 
 
Yves Derains 
Chairman, Arbitral Tribunal” 
 

154. On 13 December 2012, and pursuant to Article 24(2) of theRules, the International Court of Arbitration 
extended the term for issuing the Final Award to February 28, 2013. 
 
 
III. POSITION OF THE PARTIES 
 
 A. Position of the Claimant 
 
155. Commisimpex requests the performance by Congo of the 2003 Protocol that constitutes an agreement 
between the Congo and Commisimpex, by means of which the Congo recognizes the debt it owed to Commisimpex 
and agrees to pay it in full.  The whole amount of the debt, totaling 960,000,000 FRF (equivalent to 48 billion CFA 
francs), is mentioned in this Protocol. Furthermore, Article 6 of the 2003 Protocol provides that the parties agree “to 
enter into a definitive protocol,” establishing the necessary components of the agreements.  Although Congo did not 
follow up on its commitment, the validity and the scope of the 2003 Protocol are not affected to the extent that this 
definitive agreement would only be entered into as a supplement and not with a view to validating the 2003 
Protocol.  This article does not refer to subsequent negotiations of the debt owed to Commisimpex that would render 
the protocol null and void if they were not carried out.  The negotiations referenced in Item 4 are only negotiations 
with a view to the performance of the Protocol. 
 
156.   In addition to specifying the total amount of the debt, the 2003 Protocol determines the procedures for its 
settlement.  Therefore, pursuant to the 2003 Protocol, the parties agreed to divide the total debt: on the one hand, the 
“settlement of 440 million FRF corresponding to the debt still owed by the Republic of the Congo” in virtue of the 
1992 Protocol and owed, pursuant to the 2003 Protocol, by Commisimpex to Banque Saradar; on the other hand, 
“the payment of 520 million FRF, corresponding to the remaining portion of the debt of the Congo owed to 
Commisimpex, that the Congo reportedly had to pay by the attribution of companies to be privatized,” with an 
interest rate of 10% per year.  Pursuant to Article 4 of the 2003 Protocol, the second portion of the debt was to be the 
subject of a “payment in three installments: one payment in cash, the attribution of companies to be privatized and 
the payment of the remaining portion in 84 monthly installments, subject to the issuance of a guarantee by the 
Congo for the benefit of Commisimpex”. 
 
157. The Congo attempts to question the amount of this debt.  Therefore, Congo’s debt owed to Commisimpex 
was the subject of verification, in particular by the “highest-ranking Congolese officials”.  This is the case for the 
audit carried out by the inter-ministerial committee dated 27 March 1987, which is contained in the 1991 Fiche de 
calcul that evaluates the debt owed to Commisimpex at 29,949,284,818 CFA francs by the CCA.  Congolese 
officials at the time further confirmed that the amount of the debt was around 29.9 billion CFA francs.  This Fiche 
de calcul includes all the original contracts for the debt owed to  
  

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 120 of 168



 

 

Commisimpex and excludes the instruments not signed by Commisimpex in December 1986, the cancelled 
contracts (Contract No. 043/86 dated 20 May 1986 which was never performed and Contract No. 185/84 which was 
discounted on 18 June 1984 from Equator Bank) and the payment received by Commisimpex in the amount of 15 
million USD, made by Congo on 28 April 1987, the only payment ever received by Commisimpex. 
 
158. The Congo did not provide any proof that certain contracts were paid for, as it claims.  It submitted in the 
proceedings a refinancing agreement from 1988 but it was never performed.  Commisimpex also never received 
payment through the discounting of promissory notes, and the only one was made through Equator Bank, the 
amounts of which are not claimed in this arbitration.  Lastly, the assertion that Commisimpex allegedly received 
“concealed” payments has not be proved.  Mr. Gossaki even indicated that if such payments took place, the Congo 
would have been able to trace them. 
 
159. The Congo, despite contesting the amount of the debt owed to Commisimpex, did not provide any 
calculations.  It relies solely on two documents issued by the CCA in 1991: a memo addressed to the Minister of the 
Economy, Finance and Planning and a note addressed to the Minister of Planning, Finance and the Economy.  
However, the Congo failed to provide the explanatory appendices for the calculations carried out.  In any event, the 
lack of credibility of the amounts set forth in these documents is confirmed by the Fiche de calcul détaillée issued 
by the CCA in September 1991 which shows the amount of the debt as of 31 December 1986 (29,949,284,818 CFA 
francs) and provides a detail of the contracts included in the calculation as well as the calculation of interest.  The 
amount calculated in this Fiche  is also mentioned in the minutes of the Conference Council and the Lekoundzou 
proceedings in 1991-1992. 
 
160. Thus, during the meetings in September and October 1992, the parties verbally agreed to declare the total debt 
of the Congo owed to Commisimpex to be 48 billion CFA francs.  The letter dated 7 October 1992 further reflects 
the existence of those meetings.  The difference in amount is explained by the addition of the amounts from the 
report dated 13 February 1988, the report dated 7 October 1988, and the compounding of interest during that period.  
This calculation has been confirmed by Mazars. 
 
161. The Congo attempts not only to challenge the existence of these meetings, referring to the minutes of the 
resolutions of the Board of Directors of Commisimpex dating from 1997, but it further challenges the authenticity of 
the letter dated 7 October 1992.  However, the CCA acknowledged receipt of it by affixing its official seal. 
Furthermore, the President of the Republic of the Congo was in possession of this disputed letter, as confirmed 
during a discussion with Mr. Hajaij, head of Commisimpex, in 2003. 
 
162. The Congo also bases its argument on the expert report of Mr. Ricol, citing the lack of causa for the 2003 
Protocol.  “Congo today uses this expert opinion and those few documents, which, based on the errors made, lead to 
an amount of the total debt of the Congo owed to Commisimpex that is significantly lower than the actual figure, to 
claim that the 2003 Protocol lacks causa”.3 However, as indicated above, the  
 
 
 
 
 
 
 
 
 
 
 
 
3   Reply, Paragraph 12, page 5. 
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Parties have agreed since September 1992 that the debt of the Congo to Commisimpex would be split in two parts, 
the second part of which is covered by the 2003 Protocol. 
 
163. With regards to the 1992 Protocol, it only covered a portion of the debt since Banque Saradar was 
pressuring Mr. Hajaij to recover the amount that it had financed and was threatening to call the 1986 guarantee.  The 
1992 Protocol had been signed for political purposes.  Further, contrary to what the Congo claims, Commisimpex 
did not waive a portion of its debt and no proof of such a waiver exists. 
 
The appendix to the protocol signed after the protocol by the Congo only, shows that the protocol covered just a 
portion of the debt.  As such, Article 8 of the 1992 Protocol regarding the substitution of the protocol for all prior 
agreements must be read according to the intention of the parties who intended to settle only a portion of the debt.  
Furthermore, the Congo does not claim that the 1992 Protocol covered all of the amounts owed pursuant to the 
original contracts because it stated that certain contracts had already been settled, either because the amount of the 
1992 Protocol results from two mark-downs, or, as the amount still owed to Commisimpex was not significant, 
Congo seemed to insinuate that the Protocol was transactional.  These arguments are false, since the Congo was not 
able to prove any payment other than the 15 million USD in 1987 and the claimed mark-downs never took place.  
Furthermore, as the 1992 Protocol covered only a portion of the debt, the prior debt was still in force. 
 
164. Furthermore, the verifications carried out by Ernst & Young and the CCA confirmed the amount of the debt 
owed to Commisimpex.  Ernst & Young, participating in the context of the recording of the debt in CCA’s books by 
the courts of the Congo, first assessed the debt at 48.5 billion CFA francs as of 30 September 1992, but then updated 
it as of 30 September 2001.  Its report was forwarded to Mr. Gossaki, then General Director of the  CCA.  This 
report was then analyzed and approved by the Commercial Court and the Court of Appeal of Brazzaville.  The Court 
of Cassation in its cassation ruling of 27 June 2003 did not question it.  Then on 24 January 2002, Mr. Gossaki wrote 
to Ernst & Young and stated in an attachment a debt owed to Commisimpex near that calculated by Ernst & Young, 
showing that CCA had verified its calculations and carried out certain adjustments.  The witness statement of Mr. 
Gossaki that challenges the estimate by CCA of the debt owed to Commisimpex is therefore devoid of any 
credibility.  In addition, Commisimpex was then summoned and the hearing sheet dated 27 March 2002 confirms 
that the expert report prepared by Ernst & Young had been verified by CCA and that the conclusion relative to the 
amount had received a favorable opinion on the part of CCA and had been signed by Mr. Ganféré, a CCA employee, 
who followed the Commisimpex case.  The approval of the estimated amount of the debt was confirmed by an 
individual sheet dated 10 May 2002.  This document also bears the signature of Mr. Ganféré.  Messrs. Gossaki and 
Ikemo, General Director of CCA therefore now claim not to have followed the actions of their subordinate, Mr. 
Ganféré. 
 
165. Further, contrary to the Congo’s claims, the 2003 Protocol was validly executed following a delegation by 
the President of the Republic.  The signatories of the 2003 Protocol for the Congo were Messrs. Longobé and 
Okemba who acted “by delegation of the President of the Republic, his Excellency, Mr. Denis SASSOU NGUESSO 
and having authority to this end”. The approval of the President had been received.  This was not subsequently 
denied by the President.  Following the failure to perform the 2003 Protocol,  
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Commisimpex directly contacted the President of the Republic in letters dated 29 December 2003 and 1 August 
2004, but the latter never questioned the validity of the authority of the signatories of the 2003 Protocol.  The same 
applied to Mr. Okemba during his hearing. 
 
166. In addition, as Mr. Longobé explained, the practice was often to have a verbal presidential delegation.  In a 
legal opinion dated 7 July 2004, the Supreme Court of the Congo furthermore specified that the Head of State had 
verbally authorized the signatories of the 2003 Protocol. 
 
167. Further, a letter from the signatories of the Protocol, Messrs.Longobé and Okemba to the Ministry of 
Finance dated 29 November 2003, i.e., after the 2003 Protocol, confirmed that the Protocol had been signed 
following the instructions of the President.  Mr. Longobé reiterated this statement in the context of a police 
investigation in 2003-2004.  Furthermore, this delegation was confirmed by other Congolese officials.4   
 
168. In any event, the behavior of the various Congolese officials created the appearance of a valid presidential 
delegation. 
 
169. French case law, in regards to the execution of international contracts, “imposes the application of the 
principle of the appearance and the legitimate belief in matters of authority, pursuant to a substantive rule of 
French law”. 
 
170. So, on the date of the execution of the 2003 Protocol, the belief of Commisimpex “as to the authority of the 
signatories (…) to validly act to bind the Congo was legitimate,” since the President of the Republic and the 
Minister of Finance and Budget had contributed to the execution of the 2003 Protocol and the signatories had acted, 
as previously indicated, “by delegation of the President of the Republic”. 
 
171. Furthermore, “ratification may result from all acts, facts and circumstances that manifest, on the part of the 
principal, a degree of willingness to ratify”. On multiple occasions, the “highest officials of the Congo” ratified the 
2003 Protocol after it was signed.  First of all, the signatories of the Protocol emphasized its performance.5  
Furthermore, many Congolese representatives also confirmed the validity of the 2003 Protocol and undertook 
proceedings to enforce it.6  Then the Congo began to proceed to the performance of the 2003 Protocol, first with 
regards to the privatization of companies in which the Minister responsible for privatizations , at the request of Mr. 
Longobé, sent to Commisimpex a list of companies to privatize on 4 March 20047  then, through the Minister of 
Finance who had requested that the General Director of CCA, Mr. Nguekoumou, “start to pay the amount owed to 
Commisimpex, the due date for the first 6 billion CFA franc installment of which [had passed] at that time”.8  
Furthermore, the legal opinion rendered on 7 July 2004 by Mr. Lenga confirmed the validity of the 2003 Protocol. 
  

                                                 
4  Exhibits C32 and C71, Hearing of Mr. Andely, Hearing of Mr. Lenga. 
5  Exhibits C163, C59, C167 and C171. 
6  Exhibits C30, C31, C35, C36, C163, C32 and C71. 
7  Exhibits C69 and C172. 
8  Exhibits C34 and C70. 
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172. It is helpful to also note that, contrary to the claims made by the Congo, the participation of the Minister of 
Finance was required “only in the absence of an intervention by the President of the Republic”.  The texts submitted 
by the Congo in fact contradict the practice of Congolese leaders.  Thus, “many contracts and addenda related to 
the debt owed by the Congo, which agreements committed State finances, were in their vast majority signed by the 
President of the Republic, and presented no sign of an intervention of the Minister of Finance”.  Similarly, Article 
363 of Decree No. 2000-187 dated 10 August 2000, as well as Article 43 of Law No. 1-2000 dated 1 February 2000 
emphasize the subordination of the Minister of Finance to the decisions of the President of the Republic. 
 
173. Lastly, the 2003 Protocol is a contract that includes binding commitments.  The negotiations, which lasted 3 
months, were real and were not re-started by the Minister of Finance.  The very provisions of the 2003 Protocol 
confirm the willingness to sign a binding instrument, contrary to Mr. Longobé’s statements at the hearing, who still 
states that he did not have the authority to commit [the Congo] and only suggested that the State would “agree to”.  It 
is helpful to recall in this regard that if the Protocol had only presented simple recommendations, it would not have 
taken the form of a contract and it would not have been necessary to have it signed by both parties. 
 
174. The 2003 Protocol was final in spite of the statements to the contrary by the witnesses presented by the 
Congo.  Mr. Longobé stated that the 2003 Protocol was subjected to subsequent verification of the debt by the 
Ministry of Finance.  This was not mentioned in the Protocol.  In addition, the Congo before executing the 2003 
Protocol had verified its debt owed to Commisimpex:  (i) in 2001-2003 by Congolese jurisdictions and the firm 
Ernst & Young; (ii) in 2002 by the Congolese government during review of the debts of the Congo; and (iii) by 
Colonel Abia charged with the police investigation. This was confirmed by a summary report dated 20 January 2004 
prepared by the administrative and legal advisor to the Office of the President, Armand Ougoundou.  The need for 
subsequent verification of the debt therefore seems pointless and was not justified by Mr. Andely, the Minister of 
Finance from August 2002 through January 2005, who simply stated his lack of trust in Ernst & Young. 
 
175. Then, contrary to what the Congo claims, the 2003 Protocol is not devoid of causa.The 2003 Protocol 
recognized the Congo’s debt and provided for terms for the payment of that debt, in particular in its Preamble, 
which provided for the splitting up of the amount of the debt.  In any event, case law considers, with regards to the 
acknowledgement of debt, that the justification of the obligation is presumed and that it is the responsibility of the 
subscriber to disprove it.  The Congo claims that the 1992 Protocol had the effect of a novation.  However such an 
effect would be only partial, because “the novation requires elimination of a former obligation, the emergence of a 
new one and the intent to carry out the novation of the obligation”.  So, “Commisimpex never intended to grant the 
effect of a novation to the 1992 Protocol, with regards to the sum of 26 billion corresponding to the companies to be 
privatized”. 
 
176.  Furthermore, the Congo alleges that the claims of Commisimpex would be inadmissible based on the res 
judicata effect of Award No. 9899.  However, the 2003 Protocol is a contract entered into after the 2000 Award.  
There is therefore no doubt that this award could not cover it.  Furthermore, contrary to what the Congo claims, the 
obligation to concentrate please is not absolute.  In fact “the scope of this  
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obligation does not extend to the objects of distinct claims”.  The claims of Commisimpex founded on the 2003 
Protocol are therefore admissible. 
 
177. Furthermore, the Award was only handed down regarding the 1992 Protocol and its promissory notes, so 
that the res judicata effect related thereto is [only] “limited to the portion of the debt covered by the 1992 Protocol”. 
 
178. “Based on the foregoing, Commisimpex respectfully requests that the Arbitral Tribunal: 
 
 “(i) order the Congo to pay the amounts owed in relation to the 2003 Protocol, including (considering 

the lack of enforcement of the 2003 Protocol by Congo) all interest owed on those amounts, after 
consideration of the amounts granted by the 2000 Ruling, i.e. as of 7 January 2011: 

 
 • 3,247,161,007 French francs, i.e. 495,026,504 Euros; 
 • 65,634,875 Pounds sterling; 
 • 105,820,227 US Dollars; 
 • 3,253,937,125 CFA francs, payable in Euros, i.e. 4,960,595 Euros 

  
 (ii) order the Congo to pay interest on the amounts owed to Commisimpex, from the date of the last 

update of the amount owed (7 January 2011), through the date of the award, at a rate of 10.5% per year, 
compounded annually; 

 
 (iii) order the Congo to pay all expenses and costs (including expenses payable to the ICC, legal 

expenses and costs, and expenses and costs of the expert, consultant and others), contracted by 
Commisimpex for the preparation and continuation of this arbitration proceeding, the amount of which 
shall be presented at the time and in the form that the Arbitral Tribunal will order; 

 
 (iv) order the Congo to pay post-award interest on all amounts ordered, from the date of the award 

through the receipt of payment by Commisimpex, at the rate of 10.5% per year, compounded annually; and  
 
 (v) attach any other consequence of law to its decision.”9 
 
179. Furthermore, following the judgment of the Commercial Court of Brazzaville which ordered liquidation, 
Commisimpex made the following claims: 
 
 “Commisimpex petitioned the Tribunal, in relation to its forthcoming award: 

 
 (1) to acknowledge the violation by the Congo of Procedural Order No. 7; 
 
 (2) to acknowledge the intentional and harmful nature of that violation; 
 
 (3) to acknowledge the harmful and fraudulent nature of the liquidation of Commisimpex; 

  

                                                 
9  Post-hearing Brief of Commisimpex, 17 February 2012. 
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 (4) to state, as a result, that, for the purposes of this arbitration, it does not recognize the 
court-ordered liquidation of Commisimpex; 

 
 (5) to acknowledge, in this arbitration, the lack of standing of the liquidators appointed to 

represent Commisimpex; 
 
 (6) to order in any case that the Congo waive asserting and/or enforcing the ruling of the 

Commercial Court of Brazzaville dated 30 October 2012, before your court and/or before any 
other judicial or arbitral jurisdiction; 

 
 (7) to order the Congo to take the measures necessary so that the CNSS will grant the appeal filed 

by Commisimpex and Mr. Hajaij, and/or take any other measures allowing the reestablishment of 
the status quo pursuant to the provisions of Procedural Order No. 7; and 

 
 (8) to order the reimbursement by the Congo, for the benefit of the claimants, of all expenses 

incurred in this arbitration by the liquidation proceedings.’ 
 
 B. Position of the Respondent 
 
180. The parties on 14 October 1992 executed a Protocol, the 1992 Protocol, regarding the consolidation and the 
settlement of debts still owed to Commisimpex, in relation to contracts for works. 
 
181. Since the 1992 Protocol a global character, amounts to the novation of the debt and included an inclusive 
amount, resulting in the closing of the process for determination of the debt of the Republic of the Congo, Arbitral 
Tribunal No. 9899 on 3 December 2000 ruled that the debt owed to Commisimpex totaled in October 1992 a  
principal amount of 288,634,078 French francs, and ordered the Republic of the Congo to pay approximately 100 
million dollars in principal and interest (amount updated as of the date of the Award). 
 
182. In this proceeding, Commisimpex bases its arguments on the 2003 Protocol, establishing the principal 
amount of the Congo’s debt, as of 30 September 1992, at 960,000,000 French francs, to request that the Congo be 
ordered to pay more than 650 million Euros. 
 
183. Commisimpex claims that the parties were allegedly bound by a verbal agreement to set the total amount of 
the debt owed at 48 billion CFA francs (960,000,000 FRF) and to split the debt into two portions.  Thus 22 billion 
CFA francs were settled in the context of the 1992 Protocol, which was the subject of the prior arbitration 
proceeding No. 9899, and the remaining 26 billion CFA francs, which were not covered by the 1992 Protocol, and 
therefore by Award No. 9899, should have been paid in the form of the attribution of companies to be privatized in 
favor of Commisimpex. In other words, Commisimpex claims that the 1992 Protocol covers only a partial debt, 
while the 2003 Protocol covers the entirety of the debt. 
 
184. So, the purpose of the 1992 Protocol was “to draw up the amounts owed to Commisimpex and to determine 
the terms of their settlement, having specified that, as it arises from letters of Commisimpex dated 11 March 1993 
and 5 June 1997, and as Tribunal No. 9899 noted, 
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the parties were agreed to apply to this debt a mark-down of 25% that the 1992 Protocol should have included”. 
 
185. The preamble of the 1992 Protocol specified that “debts still owed for works, after consideration of the 
various payments made in favor of Commisimpex and the discounting of certain promissory notes totaled: 
 

A – 50,592,081.53 FRF  (…) 
 
B – 21,201,872.76 Pounds Sterling (…) 
 
C – 34,521,293.24 U.S. Dollars (…) 
 
D – 1,426,623,801 CFA francs (…) 

 
 The Republic of the Congo as one party, and Commisimpex as the other, agreed to determine the 
terms and conditions of the settlement of said remaining debt by means of this agreement.”  (Emphasis 
added by the Respondent). 

 
186. Commisimpex claims in this arbitration that in addition to its 22 billion CFA franc debt that it is owed, 
specified in the 1992 Protocol, it holds a debt of 26 billion CFA francs that allegedly is the result of a verbal 
agreement granted by President Lissouba and his ministers during meetings held on 7 September, 23 September and 
5 October 1992.  This agreement, which was not mentioned for more than ten years, was allegedly not put in written 
form until June 2003 when the President of the Republic gave Mr. Hajaij a copy of a letter dated 7 October 1992 that 
was reportedly stolen in 1998 at the time the facilities of Commisimpex were burgled.  This lack of a written 
instrument seems unbelievable given the specific drafting of the 1992 Protocol.  Mr. Hajaij went so far as to invent 
in the hearing the existence of minutes of a meeting held on 5 October 1992 during which the Congo reportedly 
acknowledged this debt.  In reality, this debt of 26 billion did not exist and therefore the 48 billion CFA franc debt 
does not exist either. No debt other than that resulting from the 1992 Protocol exists and the 2000 award determined 
the amount of the debt owed.  The 2003 Protocol is therefore fraudulent. 
 
187. Commisimpex is not able to justify the amount of the debt that it claims.  Furthermore, no justification was 
given as to the adjustment of the amount of the debt that had been decreed by the 2000 award. 
 
Commisimpex bases its calculations on irrelevant documents that include the Lekoundzou criminal proceedings and 
the 1991 national council. The purpose of the Lekoundzou ruling was to rule on possible embezzlement and 
misappropriations of public funds committed in the context of the BCCI loan for 45 million USD subscribed by the 
Congo, but not to rule on a debt, the determination of which provides no detail. 
 
188. Mr. Hajaij also referred multiple times to a CCA Fiche de calcul dated September 1991.  This document 
only summarizes the amounts in foreign currencies of the original contracts, to which 10.5% interest was added 
through 1987.  This document therefore does not present the balance of the amount of the debt after accounting 
audits in late 1986 and particularly in 1991.  Therefore Mr. Hajaij was not able to justify the 10.5% interest rate, 
which  
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is explained by the fact that such a rate is missing from the various agreements. Further, Mr. Hajaij was confused as 
to the terms under which this document was issued and it is revealing that Commisimpex, which has always had this 
document, chose not to produce it in ICC Case No. 9899.  Furthermore, this document, which was not signed and 
does not resemble the other documents issued by the CCA, was not recognized by any of the persons to whom it was 
presented at the hearing.  The elements from the Lekoundzou criminal proceedings do not justify the debt owed to 
Commisimpex. 
 
189. Mr. Hajaij was also relying in his affidavit dated 4 August 2011 on the work of the 1991 national council 
and in particular on a note from May 1991 prepared by an “Economic and public finance matters” committee 
mentioning an amount of 29,949,284,818 CFA francs10 and a note dated 18 June 1991 prepared by an “Improperly 
acquired asset” committee mentioninf an amount of 28,339,795,515 CFA francs11.  The first memo, which 
henceforth is the only one cited by Commisimpex, is not probative to the extent that the national council had but a 
single purpose: to clarify the conditions under which the 45 million USD BCCI credit had been in put place and 
used, and the only decision made by that conference – Act 225 – makes no mention of the amount owed. 
 
190. Furthermore, concerning the meetings in 1992, it is helpful to note the surprising lack of corresponding 
minutes.  Yet, Mr. Hajaij mentioned at the hearing that he kept evidence of everything that had taken place. 
Furthermore, Mr. Ikounga, director of the cabinet of President Lissouba since 1 September 1992, stated that on 7 
September 1992, the date of the first meeting, the ministers were not yet appointed and that such a meeting could not 
have taken place. Lastly, Mr. Hajaij mentioned Mr. Mouamba as Minister of Finance and Mr. Nguila Mongouanga 
Nkombo as Minister of Planning, Economy and Forecasting as being present at the meeting but they did not receive 
these titles until a reorganization that took place after 25 December 1992.  As to the meeting on 5 October 1992, Mr. 
Hajaij claimed for the first time at the hearing, that the meeting was the subject of minutes, of which he nevertheless 
does not have a copy, since it was stolen in 1998.  This is contrary to the claims of Commisimpex which indicated 
that the only written obligation arising from those meetings was the 1992 Protocol, which it held a copy of. 
Furthermore, if such a copy existed, Mr. Mbéri would undoubtedly have mentioned it.  Lastly, Commisimpex 
would certainly have found a trace of it. 
 
191. The letter dated 7 October 1992, which is deemed to justify the existence of the meetings on 7 September, 
23 September and 5 October 1992, is inaccurate and was fabricated for the purposes of these proceedings. In 
particular it mentions a Minister of Finance and a Minister of Planning, which duties at the time were fulfilled by 
Mr. Mouamba and which were not separated until later, on 25 December 1992.  The explanations by Mr. Hajaij in 
this regard are not credible, and the contents of the letter reliably show that its author was writing to two separate 
ministers.  This letter therefore must have been drafted ex post facto by a person who forgot the different 
composition of the first Lissouba government.  It is therefore not credible that Commisimpex would not have kept a 
copy of this document referred to as indispensable, and that no original or copy could be found.  So, if Mr. Mbéri 
had received a copy of this letter, he would have mentioned it in his statement on 31 July 2003.  In reality, he only 
copied in his affidavit the message dated 7 October 1992, which was fabricated a posteriori to suit the needs of 
Commisimpex. 
  

                                                 
10  Exhibit C94. 
11  Exhibit C95. 
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192. As for the amount of the debt, it is helpful to recall that Commisimpex had, in ICC Proceeding No. 9899, 
submitted documents summarizing a total debt in 1992 of 29 billion CFA francs, which reportedly showed that the 
1992 Protocol covered the entirety of the commitments concluded between the parties.  This is particularly the case 
of its letter dated 11 March 1993 to the CCA, its letter dated 29 April 1999 to Tribunal No. 9899 and of its letter 
dated 5 June 1997 to the Minister of Finance. 
 
Furthermore, it is undeniable that the 1992 Protocol had a global character, included in an inclusive amount and 
amounted to a novation of the debt. This is demonstrated in particular by the Note dated 16 January 199712 from the 
CCA to the Minister of Finance, produced by Commisimpex in Case No. 9899, which shows that the 1992 Protocol 
covered all the contracts. 
 
193.   In Award No. 9899, the Arbitral Tribunal analyzed documents supplied by Commisimpex and concluded 
that: 
 

“the difference between the aforementioned total of 28,339,795,515 CFA francs (updated as of 31 October 
1992 by COMMISIMPEX to 29,269,98,989 CFA francs) and the total debts specified in Protocol No. 566 
(22,235,587,294 CFA francs) is the (second) mark-down of approximately 25% that has been frequently 
cited by the parties during the proceedings, and explained by COMMISIMPEX to the  CCA in its 
aforementioned letter of 11 March 2003, relative to the implementation of Protocol No. 566.” 
 
“iii)  All documents prior to Protocol No. 566 come from Congolese agencies and related to debts owed to 
COMMISIMPEX (XI.B.1, 1, h, pp. 29-30 above) and are in agreement as to determining these debt 
amounts, updated as of 31 May 1991, in the amount of 28,339,795,515 CFA francs and as of 31 October 
1992 in the amount of 29,269,598,989, which in total corresponds, after applying a mark-down of 
approximately 25%, to the total of 22, 235,587,294 (or 21,622,330,040) CFA francs corresponding to the 
debt (components in FRF, GBP, USD and CFA francs) decreed between Commisimpex and the REPUBLIC 
OF THE CONGO in Protocol No. 566 (…).” 

 
It is therefore apparent, in view of the conclusions of the tribunal [in case] No. 9899, that the 2003 Protocol lack 
causa. 
 
194. Furthermore, considering the res judicata effect attached to Award No. 9899, the claims of Commisimpex 
are inadmissible and baseless. The res judicata effect attached to a decision rendered on the basis of the recognition 
of a debt prohibits the party from reintroducing a claim for payment based on the underlying debt. 
 
Furthermore, Commisimpex claims that there is no res judicata effect in the presence of a new fact or when a claim 
was not included in the initial claim.  Such that the theory of the new fact is only considered for “subsequent events 
[that] change the situation previously acknowledged in court,” which distinguishes new elements or means of 
proof, which are not an obstacle to the res judicata effect.  According to Commisimpex, the 2003 Protocol is 
reportedly the acknowledgement of debt, which, according to legal scholarship, can be analyzed as “a simple 
revelation or declaration of a preexisting right  
  

                                                 
12  Exhibit R73. 
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[that] does not engender any new legal situation”.13  The claims of Commisimpex are therefore inadmissible. 
 
195. Concerning the mark-downs, Commisimpex erroneously claims that those mentioned in its letters of 11 
March 1993 and 5 June 199714 reportedly came after the 1992 Protocol and wassubject to the payment of the debt by 
the Congo.  As was indicated by Mr. Mouamba and Mr. Andely, the Congo agreements however presumed a 
mark-down.  Furthermore, Mr. Hajaij cannot claim that he agreed to a mark-down of 1 billion FRF in 2003 and 
refused any mark-down in 1992.  Regarding the letter dated 11 March 1993, Mr. Hajaij contradicted himself 
multiple times regarding the date and the terms under which it was signed.  So, it is helpful to note that Mr. 
Mouamba did not prevent Mr. Hajaij from negotiating new terms, but more simply requested that no negotiation 
would take place “without his prior approval”.  In addition, Mr. Hajaij corrected his affidavit, confirming that this 
letter followed a request by the Ministry of Finance to grant a mark-down after the execution of the 1992 Protocol 
that, if it had been granted, would have been applied to the 26 billion CFA francs.  This, however, is contrary to the 
provisions of the letter written by Commisimpex and contrary to what had been claimed in the previous arbitration, 
since at that time it involved a mark-down in the Protocol.  Regarding the letter of 5 June 1997, Mr. Hajaij 
developed the same idea of conditional mark-downs, but that is also contrary to what is written in the letter and what 
he had claimed in ICC case No. 9899. 
 
196. Lastly, the amounts appearing in the 2003 Protocol were not approved or verified by the competent 
authorities, since Commisimpex has always refused to submit to the first stage, i.e. verification of the debt.  
Furthermore, the documents that it presented were not relevant.  First of all, they were prepared in 2002 during a 
period when the CCA was challenging the claims of Commisimpex in court in Brazzaville, which excludes any idea 
of agreement by the CCA regarding the figures put forth by Commisimpex.  The expert report of Mr. Fylla 
Saint-Eudes, filed at the request of Commisimpex with Congolese courts, is not reliable, in particular because it 
takes as its starting point the 1991 fiche de calcul and claims to have carried out in-depth verifications with the 
CCA, which Mr. Gossaki and Mr. Ikemo do not remember.  Mr. Fylla Saint Eudes further reached a determination 
based on documents supplied by Commisimpex and did not attempt to compare those documents with other data.  
The spreadsheet attached to Mr. Gossaki’s letter dated 24 January 200215 does not validate the debt, contrary to 
what is claimed by Commisimpex. Mr. Ganféré who signed that spreadsheet did not have the authority to do so.  
The purpose of the hearing was not to validate a debt owed by CCA  the and in particular the validation was the 
ultimate responsibility of the Minister of Finance who did not do so.  This document cannot be a validation of what 
is owed by the CCA because Mr. Fylla Saint Eudes explains that the amount shown therein is based on his own 
court-ordered expert report which was challenged in court by the CCA.  Lastly, this document, the very title of 
which shows that the amounts are “in dispute,” does not bear the “Lazard code” for the Commisimpex debt, which 
shows that it was not verified by Lazard Bank, required for this purpose by the Ministry of Finance.  In addition, 
Congo as well as the CCA challenged this spreadsheet before the Supreme Court of the Congo. 
  

                                                 
13  Counter-Memorial on the Merits, para. 374, page 130. 
14  Exhibits R48 and R68. 
15  Exhibit C56. 
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197. In any event, the 2003 Protocol is not valid to the extent that it was not approved by the Ministry of Finance, 
and it was not signed by authorized persons, since none of them had received a delegation by the President of the 
Republic. 
 
198. Commisimpex did not follow the procedure imposed by the competent authorities 
(verification-reconciliation-mark-down-payment schedule) and therefore the debt was acknowledged by persons 
who did not have the authority to do so.  Commisimpex did not bring any evidence as to the existence of the 
delegation of authority by the President of the Republic.  In reality, only one of the exhibits produced was made 
known to the latter : an internal note from the legal department of the Office of the President to the President dated 
30 April 2004.16  However this document does not mention a delegation of authority, it does not have the 2003 
Protocol attached and it refers back to the Minister of Finance.  Furthermore Mr. Longobé, who received the 
so-called delegation of authority, denies having received instructions to execute the 2003 Protocol and states that he 
did not inform the latter of the content of the Protocol. 
 
199. Mr. Boukamany submitted two consultations in which he shows that a the acknowledgement of a debt is not 
binding on the State without the approval of the Ministry of Finance.  Commisimpex did not submit any legal 
opinion to the contrary and preferred to question the impartiality of Mr. Boukamany while refusing to question him. 
 
200. Lastly, Mr. Andely confirmed in the hearing that the 2003 Protocol had not been approved by the Minister 
of Finance and that he did not receive any instructions in this regard from the President of the Republic. 
 
201. Commisimpex cannot invoke the theory of appearance on the sole basis of the consultation of Mr. Lenga 
dated 7 July 2004 because it was made upon request and was established after the 2003 Protocol.  Mr. Hajaij knew 
how the Congolese government worked and Commisimpex could not be unaware that the approval of the Minister 
of Finance was a prerequisite for the 2003 Protocol to be valid.  Likewise, the legal opinion of Mr. Lenga does not 
corroborate the existence of the delegation of authority because it is limited to confirming a reference made to that 
delegation that therefore does not result from personal knowledge of the existence of the said delegation.  So, the 
note de service dated 4 August 2003 does not in any way constitute a delegation of authority by the President.  On 
the contrary, it confirms that Mr. Longobé did not have the authority to execute the 2003 Protocol because it was 
intended to establish a commission the purpose of which was to “coordinate and follow the Government’s dispute”.  
Furthermore, that commission never was in operation, according to Mr. Boukamany. 
 
202. With regards to the arguments of Commisimpex concerning the amount of the debt, they rely on a rewriting 
of the facts and documents and do not consider witness testimony.  First of all, the Congo reiterated that the amount 
of the debt is that specified in the 2000 award.  Before 1992, the CCA did not have a complete breakdown of the 
payments received by Commisimpex.17  It was not informed of all the discounts and it was often difficult to trace 
payments coming from abroad, as Mr. Gossaki explained. 
 
203. The Congo forwarded copies of the CCA database screen shots that showed as of 13 October 1992 an 
amount owed of 14 billion CFA francs, and Mr. Ikemo stated that  
  

                                                 
16  Exhibit C35. 
17  Exhibits R48, R36, R37 and R52. 
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this amount included interest but excluded penalty interests as of the due date.  Commisimpex twisted the words of 
Mr. Ikemo in deducing from the fact that he was not able to identify all the contracts, that this document did not 
include all the contracts.  Mr. Ikemo, as an officer of the CCA, did not have detailed knowledge of the contracts and, 
as he explained, the base amount represents the amount owed to Commisimpex in the books of CCA and therefore 
anything that was not included therein was not owed. 
 
204. In reality, Commisimpex reconstructed a debt after the fact, because no document dating from the 
1992-2001 period mentions an amount of 48 billion CFA francs or the existence of a debt beyond the 1992 Protocol 
amount of 26 billion CFA francs. All the documents from Commisimpex post-date 2001 and therefore were 
established by Mr. Fylla Saint-Eudes, since Colonel Abia and Congolese officials went back over the terms of the 
1992 Protocol to attempt to review Award No. 9899.  The same applies to the affidavits from the BCCI/Lekoudzou 
matter, dating from 2002 and 2003.  No document predating 2001 mentions the 48 billion CFA francs, except the 
letter dated 7 October 1992.  Commisimpex relies therefore on a spreadsheet from 1991 that does not mention a 48 
billion CFA franc debt or any amount for 1991-1992, a letter dated 15 July 1997 that also does not mention such a 
debt and the Qwinzy case that does not relate to the Commisimpex debt.  It is implausible that no document 
specified that Commisimpex held a debt in the amount of 48 billion CFA francs in 1992. 
 
205. The 2003 Protocol is therefore fraudulent in that it acknowledges a debt that does not exist.  Furthermore, 
Mr. Hajaij was incapable of spontaneously providing an explanation for the amount of the debt owed to him.  This is 
in particular the case for the 1991Fiche de calcul, for which Mr. Hajaij did not spontaneously state that it excluded 
the two 1988 reports from the amount of 29,949,284,818 CFA francs.  Furthermore, Mr. Hajaij had claimed the 
opposite at the beginning of the hearing.  Likewise, Mr. Hajaij was not able to explain the increase in the amount of 
the debt from 29 billion to 48 billion, except by means of his counsel who stated that it was related to “an adjustment 
by application of the interest rate”.  The same applies to the theories concerning the mark-downs, where Mr. Hajaij 
also contradicted himself.  For example, Commisimpex claims in regards to the letter of 11 March 1993, that the 
reference to a mark-down resulted from a demanded by Mr. Mouamba, which was willing that Commisimpex write 
that the Protocol included such a mark-down.  However this is not what Mr. Hajaij stated, when he explained that it 
related to a request by Mr. Mouamba to grant a mark-down after 1992 and not a request aiming to show that the 
Protocol included a mark-down.  Regarding the letter dated 5 June 1997, Commisimpex claims that the reference to 
mark-downs resulted from pressure and adds that those mark-downs did not exist.  Once again, Mr. Hajaij did not 
confirm this and stated that Commisimpex had granted mark-downs that allegedly were conditional.  Lastly, the 
explanations from Commisimpex as to the mark-down mentioned in the letter of 11 March 1993 are also 
incompatible with other statements by Mr. Hajaij. 
 
206. Ultimately, the Protocol was not executed with the approval of the President and the signature of this 
Protocol can only be explained by the network of influence of Mr. Hajaij within the Congolese government. 
 
207. Based on the foregoing, 
 
 “The Republic of the Congo petitions that the Tribunal: 
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Principal claim: 
 - Hold and determine the petitions of Commisimpex to be inadmissible due to the res judicata effect 

attached to the final arbitration award of 3 December 2000 in ICC Case No. 9899/AC/DB; 
 
Subsidiary claims: 
 - Hold and determine that the protocol for negotiations dated 23 August 2003 is null and void due 

to the lack of authority of the signatories; 
 
 - Hold and determine that the protocol for negotiations dated 23 August 2003 is null and void due 

to the lack of approval of the Minister of the Economy, Finance and Budget; 
  
 - Hold and determine that the protocol for negotiations dated 23 August 2003 is null and void due 

to lack of causa; 
 
- Hold and determine that the protocol for negotiations dated 23 August 2003 is null and void due to the 

defective nature of the consent of the Republic of the Congo; 
 
 -Therefore, reject the claims of Commisimpex in their entirety; 
 
In any event: 
 
 - Order Commisimpex to pay all expenses and costs arising from this arbitral proceeding, 

including fees, expenses and costs for the court and the ICC, as well as the fees, expenses and costs 
of counsel for the Republic of the Congo, and any other expenses related to the arbitral 
proceeding.”18 

 
208. Furthermore, the Republic of the Congo considers as inadmissable Commisimpex’s claims  made following 
the ruling of the Commercial Court of Brazzaville ordering its liquidation and petitions the Arbitral Tribunal to 
reject them as unfounded 
 
 
 
IV. DISCUSSION 
 
 • PRELIMINARY MATTERS ARISING FROM BY THE COURT-ORDERED LIQUIDATION OF 

COMMISIMPEX 
  

                                                 
18   Rejoinder on the Merits. 
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209. Before getting to the dispute between the parties, the Arbitral Tribunal must determine the consequences on 
the arbitral proceedings of the ruling of the Court of Commerce of Brazzaville dated 30 October 2012 which ordered 
the liquidation of Commisimpex, in light of the positions and requests of the parties in this regard, considering the 
liquidator’ s contention that he is  the sole representative of Commisimpex since 19 November 2012. 
 
210. Commisimpex has requested that the Arbitral Tribunal to: 

 “1. Acknowledge the violation by the Congo of Procedural Order No. 7; 

 2. Acknowledge the intentional and improper nature of that violation;  

 3. Acknowledge the improper and fraudulent nature of the liquidation of Commisimpex; 

 4. State, as a result, that, for the purposes of this arbitration proceeding, it does not recognize the 
court-ordered liquidation of Commisimpex; 

 5. Acknowledge, in this arbitration proceeding, the lack of standing of the liquidators appointed to 
represent Commisimpex; 

 6. Order the Congo in any event to waive asserting and/or enforcing the ruling of the Court of Commerce 
of Brazzaville dated 30 October 2012 before the Arbitral Tribunal and/or before any other judicial or 
arbitral jurisdiction; 

 7. Order the Congo to take the measures necessary so that the CNSS will comply with the appeal filed by 
Commisimpex and Mr. Hajaij, and/or take any other measures to restore the status quo pursuant to the 
provisions of Procedural Order No. 7; 

 8. Order the reimbursement by the Congo, to the claimants, of all expenses incurred in this arbitration 
proceeding by the liquidation proceedings.” 

 
211. The Republic of the Congo concluded that these demands were inadmissible and, in any event, asked the 
Arbitral Tribunal to reject them as unfounded. 
 
212. Procedural Order No. 9 dated 30 November 2012 has already disposed of Petitions 1 and 2 because the 
Arbitral Tribunal noted “that Procedural Order No. 7 which ordered ‘ (…) the Republic of the Congo to take all 
measures required so that no Congolese State entity would place Commisimpex in liquidation before the final 
award is handed down in this arbitration proceeding’ did not prevent the declaration of the court-ordered 
liquidation of Commisimpex, without it necessarily resulting in a violation by the Republic of the Congo of this 
order”. The same Order was also made in respect of Petition 7 ordering the Republic of the Congo to “take all 
measures necessary to restore the status quo between the parties as quickly as possible and in any event before the 
pronouncement of the final award”.  This award can only confirm the first of these decisions.  As for the second, it 
will be irrelevantafter the award is issued. 
  

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 134 of 168



 

 

213. With the exception of Petition 8 by Commisimpex regarding the reimbursement of expenses incurred 
during this arbitration by the liquidation proceedings; the others (3, 4, 5 and 6) assume that the Arbitral Tribunal has 
the authority to rule as to whether a bankruptcy judgment by one of the parties to the arbitration is valid. In order to 
determine whether the complaints by Commisimpex regarding the court-ordered liquidation ruling are admissible, 
the Republic of the Congo denies the existence of such authority, “all the more so since no party asserted them to 
request the suspension of the arbitration proceeding or attempt to enforce them in order to disrupt the arbitration 
proceeding that is in progress”.19  In this regard, the Republic of the Congo emphasizes that it did not assert the 
liquidation ruling, which was issued after the closure of the proceedings. For its part, Commisimpex invokes 
arbitration case law according to which the arbitrators are not constrained to acknowledge the effects of a 
liquidation order, and more specifically, have “the authority to evaluate, as applicable, the terms and conditions of 
the liquidation of one of the parties to the arbitration proceedings, and whether or not to apply its effects in the 
arbitration proceedings”.20  In this regard, it refers also to a ruling by the Court of Appeal of Paris dated 12 January 
199321  according to which it was accepted that an Arbitral Tribunal, “without disregarding international public 
policy, but, in contrast, to ensure compliance therewith” was properly able to consider that enforcing a bankruptcy 
declaration ruling would have, in particular, inevitably resulted in unfairly delaying the conduct of the arbitration 
proceedings.  However the Republic of the Congo objected that although “in certain circumstances, it  has been 
held that the Arbitral Tribunal could rule on the legality of the bankruptcy declaration, this only involved matters in 
which one party (or a liquidator) was seeking to assert a foreign bankruptcy ruling to suspend the arbitration, or 
even to terminate it”. 22  The Republic of the Congo adds that “it was simply agreed that the Arbitral Tribunal could 
rule incidentally on the legality of a foreign bankruptcy declaration in the context of the resolution of the dispute 
submitted to it and, where one party invoked the bankruptcy declaration during the arbitral proceeding and the 
other opposed it, and only in extraordinary cases where the declaration breached the requirements of international 
public policy”.23 (Emphasis added) 
 
214.   Beyond the challenge as to admissibility of the complaints of Commisimpex on the court-ordered 
liquidation, seemingly justified by the fact that this ruling occurred after the closure of proceedings and that the 
Congo did notinvoke such liquidation, the Republic of the Congo also challenged the jurisdiction of the Arbitral  
Tribunal to decideon such matters, since the Congo denies that the Tribunal, in these circumstances, has any 
authority to rule on the validity of the ruling of the Court of Commerce of Brazzaville dated 30 October 2012.  The 
Arbitral Tribunal can admit neither the challenge on inadmissibility nor the challenge on jurisdiction in its entirety. 
 
215. The fact that the ruling for the court-ordered liquidation of Commisimpex occurred after the closure of the 
proceedings and that the Republic of the Congo did not invoke it does not lead to the conclusion that the complaints 
of Commisimpex are inadmissible.  Even if did not intend to invoke the ruling, the liquidator, by letter dated 19 
November 2012 nevertheless denied the validity of  the actions of Mr. Hajaij, the legal representative of 
  

                                                 
19  Letter from Republic of the Congo, dated 22 November 2012, Page 7. 
20   Letter from Commisimpex dated 14 November 2012, Page 4. 
21  Exhibit C-RJ 142. 
22   Letter from Republic of the Congo dated 22 November 2012, Page 8. 
23  Letter from Republic of the Congo dated 22 November 2012, Page 8. 
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Commisimpex during the filing of the arbitral proceedings, and indicated that a new attorney would be designated to 
defend the interests of Commisimpex in the arbitral proceedings.  Those proceedings are not terminated by the 
completion of the parties’ submissions, and continue until notification of the award and possibly afterwards, 
pursuant to the provisions of Article 29 of the ICC Arbitration Rules.  Commisimpex has an indisputable interest in 
the determination of the consequences of the liquidation ruling on the arbitral proceedings and, in any event, the 
Arbitral Tribunal must rule on the standing of the representatives of Commisimpex in this proceeding after 19 
November 2012. 
 
216. As to the jurisdiction of the Arbitral Tribunal, the  Tribunal believes that it has not only the authority, but 
also the duty to rule on the effects of the ruling for court-ordered liquidation of Commisimpex on the arbitral 
proceeding, without this necessarily signifying that it has jurisdiction to rule on all of Commisimpex’s claims. 
 
217. As was recalled by the Court of Appeal of Paris in a ruling dated 7 April 201124 “although the principles of 
halting individual cases, relinquishment of the debtor and interruption of the proceedings in the event of bankruptcy 
are part of international public policy and are applicable even where the arbitration taking place in France is not 
subject to French law, the arbitrator is simply responsible for verifying, before applying these principles, that the 
judicial decision that opens the bankruptcy proceedings and appoints a representative is itself compliant with the 
requirements of international public policy”.  And so an Arbitral Tribunal, informed of the court-ordered 
liquidation of one of the parties to the arbitral proceedings, even if it is a claimant recovering a debt, must 
automatically question the consequences that would arise if the proceedings were to continue, in light of the 
requirements of international public policy. This is a fortiori the case when, as here, the liquidator intends to appoint 
counsel to replace the counsel established previously by the party ordered into liquidation and the latter opposes 
this. The Republic of the Congo furthermore does not seem to seriously challenge the jurisdiction of the Arbitral 
Tribunal to thus examine, incidentally, the legality of a ruling declaring the liquidation of one of the parties in the 
case.25 
 
218.  Nevertheless the jurisdiction of the Arbitral Tribunal is limited by itsraison d’être, which is to evaluate the 
effects of the bankruptcy ruling on the arbitration proceedings.  As emphasized by the commentator on the judgment 
of the Court of Appeal of Paris dated 7 April 2011 cited above, “The control exercised [by the arbitrator] over the 
foreign ruling is only related to the possibility, for the arbitrator, to use or not use it as a determining factor in the 
resolution of the dispute that is submitted to it”.26  The complaints by Commisimpex relative to the ruling of 
court-ordered liquidation dated 30 October 2012 are therefore admissible and the Arbitral Tribunal has jurisdiction 
to examine them, inasmuch as they relate to the effects of the ruling on the arbitral proceedings.  Furthermore, 
although the complaints of Commisimpex are not within this framework, one could question their admissibility 
vis-à-vis the provisions of Article 19 of the ICC Arbitration Rules, although the Republic of the Congo has not 
invoked this argument. 
 
219. In its letter dated 22 November 2012, and during the conference call on 28 November 2012, the Republic of 
the Congo asserted that if the Arbitral Tribunal should 
  

                                                 
24   2011 Arbitration Review, No. 3, Pages 747 ff., Exhibit R-RJ 79. 
25   See No. 211 above. 
26   Note S. Bollée under Paris, 11 April 2011, Exhibit R-RJ 79, Page 757, Note 13. 
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decide to investigate these new complaints, a new procedural calendar must be established to allow “the parties to 
present their arguments regarding admissibility and the justification of those complaints in adversarial 
proceedings within a reasonable time, and in compliance with the equality of arms principle”. The Republic of the 
Congo in this respect emphasized that “Unlike Commisimpex, the State is not a party to the judicial proceedings in 
Brazzaville and does not have all the components of that case file”.27  The Arbitral Tribunal cannot accept this 
complaint in the absence of any justification in fact, as such complaint would have the effect, after the closure of the 
proceedings, of unduly delaying the pronouncement of the arbitral award, while the Republic of the Congo many 
times reiterated that it expected the ruling and that it did not intend to assert the ruling for the court-ordered 
liquidation of Commisimpex in this proceeding and should therefore be indifferent to the outcome of the complaints 
by Commisimpex in this respect, which are aiming to obtain a declaration that the court-ordered liquidation be 
devoid of any effect in this proceeding.  Particularly, these complaints were investigated in a perfectly adversarial 
manner: following Procedural Order No. 8 dated 7 November 2012, Commisimpex had 7 days to state its 
complaints and argue them, which it did in a 16-page letter to which the Republic of the Congo responded on 22 
November 2012 with a letter of 18 pages, having received upon request a short extension of the deadline on 21 
November 2012.  Thereafter, the parties had the opportunity to prepare and state their respective arguments during 
the conference call on 28 November, in light of the contents of the letter from the liquidator dated 19 November 
2012, forwarded to the Arbitral Tribunal on 27 November.  As for the argument according to which the Republic of 
the Congo was allegedly less familiar than Commisimpex with the judicial proceedings for liquidation, it is not 
convincing.  It is not challenged that the CNSS is a Congolese State entity, led by law by the Minister responsible 
for Social Security.  It is not conceivable that the highest State authorities wouldn’t have been properly kept 
informed of a proceeding related to the court-ordered liquidation of Commisimpex which had, through various 
cases against the State, attempted to obtain the enforcement of the 2000 Award and that also claimed amounts in 
excess of 500 million Euros from the State in this proceeding, in which the President of the Republic filed a witness 
statement.  Furthermore, for the enforcement of Procedural Order No. 7, as is noted by the Republic of the Congo, 
the Ministry of Justice and Human Rights gave “instructions to the Public Prosecutor’s Office, placed under its 
authority, to participate in the case filed by the Caisse Nationale de Sécurité Sociale (“CNSS”) against 
Commisimpex before the Court of Commerce of Brazzaville”.28 The Arbitral Tribunal therefore concluded that the 
parties, in accordance with the principle of equality of resources, were able, in adversarial proceedings, to debate the 
complaints of Commisimpex relative to its court-ordered liquidation, given the short time periods justified by 
urgency.  The Arbitral Tribunal therefore was able to rule on these complaints, within the limits of it jurisdiction. 
 
220. In its Petition 3, which is the keystone of all the complaints that were not settled by Procedural Order No. 9, 
Commisimpex asked the Arbitral Tribunal to acknowledge the harmful and fraudulent nature of the liquidation of 
Commisimpex.  Commisimpex provided a number of disturbing items to support its claim. These were not, for the 
most part, challenged by the Republic of the Congo: 
 
• The debt claimed by CNSS dates back to 1981; 

  

                                                 
27  Letter from Republic of the Congo dated 22 November 2012, Page 2. 
87  Letter from Republic of the Congo dated 22 November 2012, Page 3. 
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• By order dated 28 September 2012, the President of the Court of Commerce of Brazzaville scheduled for 2 
October 2012 (2 business days) the hearing for ruling on the legal grounds of the Request dated 26 September 
2012, ordering Commisimpex to present its defense “within eight days before the hearing”29; 

 
• Counsel for Commisimpex requested a one-month continuation, but only 8 days were granted, even though the 

hearing was postponed to 9 October 2012, then to 16 October; 
 
• The matter was argued on 23 October 2012 and the ruling for liquidation was handed down on 30 October 2012; 
 
• Thus, 34 days passed between the filing of the Request by CNSS and the ruling ordering liquidation of 

Commisimpex. 
 
221. The Republic of the Congo explains the filing of this proceeding about 30 years after the date of the alleged 
debt by citing the risk of expiration of the statute of limitations.  The Republic explained the accelerated proceeding 
by the fact that it involved a debt related to salaries.30  These arguments seem contradictory because if it really was 
a truly urgent matter considering the nature of the receivable, it was difficult to tell why it was not claimed earlier.  
One could ask, on the other hand, whether the proceedings for enforcement of the arbitral award of 2000 and the 
imminence of the pronouncement of the ruling were not more probable explanations for what appeared to be haste.  
However, this ruling was not definitive because it was appealed and, as the Republic of the Congo properly 
demonstrated31, it was for the Court of Appeal of Brazzaville to evaluate the validity of the same.  The Arbitral 
Tribunal did not have jurisdiction to do so. 
 
222. In contrast, the Arbitral Tribunal does not need to rule on the allegedly harmful and fraudulent nature of the 
liquidation of Commisimpex, as the latter requested, to note that recognizing its effects in this arbitration 
proceeding would not comply with the requirements of international public policy, with regards to which it has 
jurisdiction. 
 
Even if the claimed debt of 6,323,79. 920 CFA francs (approximately USD 12 million) allegedly owed to CNSS by 
Commisimpex was confirmed, the Congolese Government owes Commisimpex the amounts that it was ordered to 
pay in the 2000 Award which is final, since the appeal to quash that award was rejected by the Court of Appeal of 
Paris on 23 May 2002.  The Republic of the Congo invokes the authority of res judicata of that ruling in this 
proceeding.  The certain debt of Commisimpex in this regard totals 165,416,012 million Euros32, i.e. more than 10 
times greater than the debt claimed by CNSS.  The alleged insolvency of Commisimpex therefore was caused only 
by the refusal of Republic of the Congo to comply with an arbitral award the authority of which it recognized as res 
judicata.  The Arbitral Tribunal cannot accept the Congo’s cynicism that it revealed in this regard, when writing in 
Note 29 of its letter dated 22 November 2012: “Contrary to what Commisimpex claims, the fact that it has a debt 
vis-à-vis the Republic of the Congo is not likely to challenge its cessation of payments since a debt 
  

                                                 
29  Exhibit C-214. 
30  Letter from Republic of the Congo dated 22 November 2012, Page 14. 
31  Letter from Republic of the Congo dated 22 November 2012, Page 11. 
32  Mazars report dated 7 January 2011, Page 3, amounts adjusted as of that date. 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 138 of 168



 

 

cannot be considered to be part of the liquid assets except under strict conditions – in particular the conditions of 
certainty and actual prospects for recovery in the short term – which is not fulfilled”.  The Republic of the Congo 
could not be clearer in recognizing that its refusal to fulfill its obligations with regard to the 2000 award was 
sufficient to explain the alleged cessation of payment of Commisimpex and the court-ordered liquidation that 
resulted therefrom.  As a result it would therefore be contrary to the requirements of good faith that, as was 
emphasized by the Court of Appeal of Paris in its aforementioned ruling of 12 January 199333, is a part of 
international public policy, to admit that the court-ordered liquidation of Commisimpex could have an effect in this 
arbitration proceeding.  The Republic of the Congo further seems not to disagree with this conclusion, without 
however accepting the reasons for the same, since the Ministry of Justice requested that the Government 
Prosecutor’s Office “do what is necessary to avoid a ruling of bankruptcy being handed down before the award to 
come”.34  Although these efforts for enforcement of Procedural Order No. 7 were not carried out, the Arbitral 
Tribunal trusts that Procedural Order No. 9, which orders the Republic of the Congo to “take all measures 
necessary to restore the status quo between the parties as quickly as possible and in any event before the 
pronouncement of the final award” will have permitted the reestablishment of the status quo prior to the ruling of 30 
October 2012 upon notification of this award. 
 
223.   Based on the above, the Arbitral Tribunal declares to have jurisdiction to rule on Petition 3 of 
Commisimpex but declares that the requirements of international public policy oppose the liquidation of 
Commisimpex having any effects in this proceeding, thereby admitting Petition 4 of Commisimpex.  As a result of 
which, and as is requested by Commisimpex in Petition 5, the Arbitral Tribunal notes the lack of standing of the 
liquidators appointed to represent Commisimpex in this arbitral proceeding. 
 
224. In Petition 6, Commisimpex requests that the Arbitral Tribunal order the Republic of the Congo to waive 
asserting and/or enforcing the ruling of the Court of Commerce of Brazzaville dated 30 October 2012, before the 
Arbitral Tribunal and/or before any other jurisdiction, whether judicial or arbitral.  This claim is superfluous with 
regard to the Arbitral Tribunal, due to the response given to Petition 4.  The Arbitral Tribunal must declare itself  not 
to have jurisdiction otherwise, in that it does not have standing to replace the other jurisdictions that could be called 
upon to enforce the ruling of the Court of Commerce of Brazzaville dated 30 October 2012. 
 
225.   In its Petition 8, Commisimpex requests that the Republic of the Congo be ordered to reimburse all 
expenses incurred in this arbitration by the liquidation proceeding.  The Arbitral Tribunal can only dismiss this 
request because it did not establish that the liquidation proceeding was initiated by the respondent in the present 
arbitration proceeding. 
 
226.   As was already stated, Procedural Order No. 9 dated 30 November 2012 has already disposed of Petitions 1, 
2 and 7. 
 
  

                                                 
33  1994 Arbitration Review, No. 4, Pages 685 ff., Exhibit C-RH 142. 
34  Letter from Republic of the Congo dated 22 November 2012, Page 3. 
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 • THE DISPUTE  BETWEEN THE PARTIES 
 
227.  Primarily, Commisimpex petitions the Arbitral Tribunal to order: 
 
 “The Congo to pay the amounts owed in relation to the 2003 Protocol, including (considering the lack of 

enforcement of the 2003 Protocol by Congo) all interest owed on those amounts, after consideration of the 
amounts granted by the 2000 Ruling, i.e. as of 7 January 2011: 

 
 • 3,247,161,007 French francs, i.e. 495,026,504 Euros; 
 • 65,634,875 Pounds sterling; 
 • 105,820,227 US Dollars; 
 • 3,253,937,125 CFA francs, payable in Euros, i.e. 4,960,595 Euros.”35 
 
228.  The Republic of the Congo concludes, primarily, that these petitions by Commisimpex were inadmissible due 
to the res judicata effect attached to the arbitral award of 3 December 2000 rendered in ICC case No. 9899.  In its 
partial award dated 20 August 2010, the Arbitral Tribunal postponed consideration of this res judicata defense to 
the merits stage.  It will examine it first (A).  It is only to the extent that it would decide to reject such defense that it 
would rule on the validity of the 2003 Protocol and its binding nature, both challenged by the Republic of the Congo 
on various grounds (B).  If the Arbitral Tribunal confirms the validity of the 2003 Protocol, it will then rule on the 
amounts owed in application thereto by the Republic of the Congo to Commisimpex (C).  Lastly, it will rule on the 
allocation of the burden of the arbitration costs (D). 
 
 A. Regarding the res judicata effect of ICC Award No. 9899 dated 3 December 2000. 
 
229. The Republic of the Congo considers primarily that: 
 
 “this proceeding would[…] only be intended to question th equantum, as determined by the Tribunal that 

rendered Award No. 9899, of the debt arising out of the enforcement of the same contracts.  In other words, 
what Commisimpex qualifies here as ‘another part of the debt’ consists more precisely of an amplification 
of the amount of the debt arising from the enforcement of the contracts as held by the first arbitrators.”36 

 
The Republic of the Congo adds that: 
 
 “the parties agree on the fact that the entirety of the contracts entered into between the parties and that 

serve as the basis of the debt to Commisimpex was examined in the context of ICC Proceeding No. 9899” 
and that “ (…) Tribunal No. 9899, after having determined that the resulting amounts had been the subject 
of consolidation and novation of the terms of the 1992 Protocol, in Item I of its order, established the 
amount of the debt in dispute (i.e. 288,634,078 FRF in principal, in October 1992).” 

  

                                                 
35  Post-hearing Brief, 17 February 2012. 
36  Brief regarding Jurisdiction, Paragraphs 98 and 99, Page 32. 
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It concludes that, based on the shared identity of causa and object: 
 
 “ (…) any petition by Commisimpex that, as in this case, targets the payment of a debt arising out of the 

same contracts conflicts with the res judicata effect attached to ICC Award No. 9899 and is inadmissible.”37 
 
230.  According to the Claimant : 
 
 “ (…) this debate regarding the res judicata effect of ICC Award No. 9899 is first of all irrelevant: the 2003 

Protocol, a new contract entered into by the parties subsequent to the 2000 Award, justifies the 
consideration, in this arbitration, of the entirety of the total debt of the Congo to Commisimpex and, thus, 
the admissibility of all the petitions of Commisimpex. As such, the res judicata effect of the 2000 Award 
cannot be invoked against Commisimpex.”38 

 
Commisimpex then specifies that if the res judicata effect of the 2000 Award was taken into consideration, it only 
has a limited scope because these petitions in Arbitration Proceeding No. 9899 involved the amounts owed under 
the 1992 Protocol and not the entirety of the debt owed by Congo to Commisimpex or the related contracts.   
 
231. Contrary to the statements of the Respondent, there is no shared identity of causa and object of the petitions 
decided by the 2000 Award and those submitted to the Arbitral Tribunal.  The latter were solely based on the 
Protocol supposedly concluded between the parties in 2003 and not by the 1992 Protocol, the basis of the 2000 
Award. It is true that the text of the 2003 Protocol, in its description of the debt of the Republic of the Congo, 
represents an amount of 22 billion CFA francs, “the subject of the [1992] Protocol” to which it adds a “second 
portion” of 26 billion CFA francs, but it does not follow that the petitions of Commisimpex are founded, even 
partially, on the 1992 Protocol.  They are founded on the 2003 Protocol which, if it is considered to be valid, would 
replace the 1992 Protocol. 
 
In this regard, the argument according to which the 2003 Protocol is unlikely to create a new legal situation because 
it involves the acknowledgement of a debt is not relevant.  This observation, simply regarding a unilateral act, does 
not relate to an agreement in which two parties agree together that one owes specific amounts to the other.  Although 
such a debt acknowledged by both parties would not have any existence prior to the agreement, the latter could 
cause it to be created if its validity was recognized, which is in part the subject of this proceeding.  The parties may, 
by mutual agreement, establish the causa and, as has properly been seen, in bilateral contracts, the causa flows from 
the nature of the contract itself.39 
 
Furthermore, and as an important aspect allowing the comprehension of the position of the parties, although the 
annulment proceedings filed by the Republic of the Congo and the CCA before the Court of Appeal of Paris on 2 
January 2001 was rejected on 23 May 2002, the 2000 Award was never enforced.  Therefore it is not surprising that, 
taking into account such  

                                                 
37 Rejoinder on the Merits, Para. 325, Pages 118 and 119. 
38 Reply on the Merits, Para. 514, Page 225. 
39 Ph. Mallaurie, L. Aynés, Civil Law, Obligations, 2nd Ed., 1990, No. 514, Page 283. 
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facts, the Republic of the Congo and Commisimpex, in a new protocol, reevaluated the debt of the Republic and 
came to an agreement regarding new settlement terms.  The res judicata effect of the 2000 ruling could not fail to be 
implemented by the arbitral provisions of this new agreement.  The Claimant further takes into account amounts that 
were allocated to it by the 2000 Award in the calculations of the amounts that it seeks, recognizing itself the res 
judicata effect of the award.  And if this new agreement was non-existent or invalid, as the Republic of the Congo 
contends, inter alia, by absence of causa or for any other reason, the petitions of Commisimpex would not be 
inadmissible but would be rejected.  The defense of res judicata raised by the Republic of the Congo cannot 
therefore be successful and will be rejected by the Arbitral Tribunal. 
 
 B. Regarding the validity of the 2003 Protocol and its binding nature 
 
232. In order to challenge the validity of the 2003 Protocol, which it claims to be fraudulent, the Respondent 
relies on various arguments that can be grouped into four major categories: the first concerns the alleged lack of 
authority of the signatories of the Protocol to bind the Republic of the Congo (a), the second relates to the alleged 
absence of a binding nature of the Protocol (b), the third concerns the ignorance of the amount of the debt as 
formulated by the 2003 Protocol (c), and the final arguments are based on the alleged absence of causa of the 2003 
Protocol due to the erroneous amount of the debt that it states(d). 
 
 a. Regarding the alleged absence of authority of the signatories of the 2003 Protocol 
 
233. According to the Respondent, the signatories of the 2003 Protocol had not received the authorization from 
the President of the Republic, since no written delegation had been provided in the file. 
 
234. In order to show otherwise, the Claimant bases its argument first on the terms of the 2003 Protocol itself, 
which mentions the existence of a delegation of authority given to its signatories by the President of the Republic of 
the Congo.  The Claimant also invokes the theory of apparent authority, strengthened by its confirmation on the part 
of high-ranking Congolese officials and its allegation that the Congolese government had begun to enforce the 
Protocol. 
 
235. After a detailed examination of the respective positions of the parties as well as the exhibits submitted by 
them in support of their respective claims and the witness statements received, the Arbitral Tribunal concludes that 
regardless of the procedures for authorization received by the signatories of the 2003 Protocol during its signature, 
the Republic of the Congo cannot validly claim lack of authority in order to challenge its validity.  
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236. Although it is true that the Claimant did not submit a written statement from the President of the Republic 
that expressly authorized the signatories of the 2003 Protocol to sign it for him and on his behalf, the Arbitral 
Tribunal is convinced that Messrs. Longobé and Okemba had such authority, in light of many signs that leave no 
room for doubt.  
 
237. First and foremost it is noted that the two signatories, Messrs. Longobé and Okemba, were very close to the 
President of the Republic.  Mr. Longobé was the General Secretary of the Office of the President of the Republic 
and Mr. Okemba was the Secretary of State, Secretary General of the Security Council and furthermore the nephew 
of the President.40  Further, they did not hesitate to expressly state in the 2003 Protocol that they were acting 
“further to a delegation by the President of the Republic, his Excellency Mr. Denis SASSOU NGUESSO and having 
authority to this end”.  It is hardly credible that the  said persons would have made such a statement in writing if it 
had been inaccurate.  Furthermore, in the affidavit dated 6 May 2011, Mr. Longobé does not in any way state that he 
was not acting by delegation of the President of the Republic when he signed the 2003 Protocol.  The essence of his 
statement is that it was not a final protocol but a negotiation protocol and that “only a final agreement concluded by 
the Minister of Finance would be binding on the State officials”41 because he did not have the  authority to do so.  
He confirmed, with qualification, this statement at the hearing by stating that he did not exceed the authority that he 
had been given but that the solutions of the 2003 Protocol would only be applicable if they were approved by the 
competent authorities, in this case the Minister of Finance.42  
 
238. The authorization of Messrs. Longobé and Okemba is confirmed by multiple elements.  It is helpful first to 
recall that the existence of the Protocol was never kept secret—quite the contrary.  Shortly after the signature date 
(23 August 2003), Mr. Hajaij, in letters dated 29 December 2003 and 8 January 200443, addressing the Minister of 
State, Secretary of the General Security Council and the Minister of the Economy, Finance and Budget, 
respectively, recalled the conclusion of the same and petitioned for its enforcement, as follows: 
 

“Lastly, we must recall that as of 31 December 2003, all the actions described in Article 6 of the protocol 
should have been carried out.  This is not the case as of 08/01/2004 (…).  Out of desperation, we once again 
turned to His Excellency, the President of the Republic, who verbally instructed us on 6 January 2004 to 
directly contact you again in order to implement the protocol of 23 August 2003, the purpose of our request 
today” referring also to a desire to “make concrete the amicable agreement that was entered into.”44 

 
In a letter dated 16 February 200445, Mr. Hajaij also addressed the Minister of State, Transport and Privatization in 
order to request the enforcement of Article 4, Item 2 of the Protocol,  
  

                                                 
40  Affidavit of Mr. Hajaij dated 4 August 2011, No. 68, p. 17. 
41  Affidavit of Mr. Longobé dated 6 May 2011, Page 2. 
42  Transcript of the hearing of 21 December 2011, Page 13. 
43  Exhibits C28 and C29. 
44  Exhibit C29. 
45  Exhibit C33. 
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i.e. the reimbursement of 20 billion CFA francs in the form of the privatization of companies. 
 
239. In a letter dated 30 January 200446, Mr. Mouko, Director of the Cabinet of the Office of the President, 
charged with Government Auditing, in response to a letter from Mr. Hajaij dated 6 January 2004, acknowledged 
receipt of the 2003 Protocol forwarded by Mr. Hajaij, congratulating himself: 
 
 “for the consideration of his work (that of the Office of thePresident) by the execution of the protocol dated 

23 August 2003, which recognized the closing of accounts of 30 September 1992 in the amount of 
960,000,000 French Francs, i.e. the equivalent of 48,000,000,000 CFA francs, including 26,000,000,000 
CFA Francs for COMMISIMPEX S.A. and 22,000,000,000 CFA francs for the account of Banque 
SARADAR, on the one hand, and on protocol No. 566 dated 14 October 1992, on the other hand (…).” 

 
So, beyond confirming the existence of the 2003 Protocol, this letter summarizes the debt to Commisimpex in the 
amount of 48 million CFA francs decreed as of 30 September 1992, without discussing it in any way. 
 
Likewise, by letter dated 5 February 200447, Mr. Yoka, Minister Director of the Cabinet, forwarded to the Minister 
of the Economy, Finance and Budget, “for competence,” a copy of the 2003 Protocol, insisting on the fact that: 
 
 “The Head of State attaches particular interest to the enforcement of the clauses set forth in said protocol, 

in order to avoid any judicial proceeding against our country, and also to freeze the irrevocable guarantee 
granted to this company on 22 December 1986.” 

 
240. There is therefore no doubt that several months after the signature of the Protocol, the various ministries 
involved, the Minister of State, Secretary of the General Security Council, the Minister of Economy, Finance and 
Budget, the Minister of State, Transport and Privatization and the Director of the Cabinet of the Office of the 
Presidency, charged with Government Auditing, had been informed of the existence and the content of this Protocol 
and had been invited to enforce it. 
 
241. In addition, as is attested to by a Note from the legal and administrative department of the Office of the 
President dated 30 April 200448, addressed to the President of the Republic directly, the Protocol had, in reality, 
been forwarded to the Minister of Finance on 29 December 2003, who received reminders from the Director of the 
Cabinet on 5 January and 15 March 2004 “of the need and interest of the country in enforcing said protocol”. At 
that specific moment, the Minister of Finance did not issue any formal reservations either regarding the delegation 
of authority or regarding any obligation on its part to validate the Protocol. 
 
242. In any event, the President of the Republic, Mr. Sassou N’Guesso had been, even if it wasn’t the case 
earlier, which is very improbable, informed at this stage of the existence “of a protocol of agreement for the 
amicable settlement between the two parties” and far from being outraged at the existence of an agreement not 
signed by his office, he merely 
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48   Exhibit C35. 
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Noted that he would have to “ask the Minister of Finance, since the latter had once reported to me that he has direct 
contacts with COMMISIMPEX officials”. 
 
243. So, very briefly after the signature of the 2003 Protocol, neither the President of the Republic nor the 
Minister of Finance, questioned the validity of the 2003 Protocol nor made any formal remark regarding the 
procedure leading to its signature.  The Arbitral Tribunal is convinced that if these signatures had not been valid and 
if the President of the Republic or the Minister of Finance were unaware of the existence of such an agreement when 
it was executed, they would have formally and publicly stated their surprise, even their displeasure or their 
opposition as early as possible, since the stakes at play in this agreement were too significant to be kept silent. 
 
244. Furthermore, soon after the execution of the 2003 Protocol, the question of its enforcement by the Republic 
of the Congo either by its representatives or by the signatories of the Protocol arose.  In a letter dated 4 March 
200449, the Minister of State, Mr. Isidore Mvouba, acknowledged receipt of the copy of the Protocol and, basing 
himself on the provision relative to the privatization of companies specified in the Protocol, provided a list of 
companies to the Chairman and CEO of Commisimpex, mentioning however that “the framework law regarding 
privatization excludes any form of compensation”. 
 
245. Similarly, in a letter dated the same day50, the General Director of CCA, Mr. Georges Nguekoumou, after 
having recalled the terms of the Protocol and the procedures for repayment of the debt, emphasized that the “CCA 
still has not received the funds necessary to establish the bank deposit of 6 billion CFA francs” that corresponded to 
a portion of the 26 billion that the State had to repay in this way. 
 
246. Even more meaningfully, the signatories of the Protocol themselves requested that the various State 
authorities enforce the Protocol.  Mr. Longobé, as of 15 January 200451, in effect stressed to the Minister of the 
Economy, Finance and Budget, for him to agree: 
 
 “(…) to (…) receive Mr. HODJEIJ, Representative of COMMISIMPEX and to determine with him the 

procedures for application of the negotiation protocol dated 23 August 2003” and “considering the 
constraints arising from the warranties given by the Congolese Government and, considering the need to 
avoid other complications, particularly with Banque SARADAR.” 

 
These words confirm that the 2003 Protocol was known to the highest ranking officials, who intended to implement 
it. 
 
247. This is further recalled by Mr. Okemba in a letter dated 29 November 200352, to the attention of the Minister 
of the Economy, Finance and Budget, indicating: 
 
 “ (…) you are requested to organize the implementation of this agreement in relation to COMMISIMPEX 

and with the other ministerial departments involved.” 
  

                                                 
49  Exhibit C69. 
50  Exhibit C70. 
51  Exhibit C59. 
52  Exhibit C163. 
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248. Likewise, Mr. Okemba stated to the Minister of State, charged with government coordination, the Minister 
of Transport and Privatization, that: 
 
 “in the context of the implementation of the said protocol, we are pleased to forward this to you, for your 

review, to the extent that a component of this matter may relate to privatization.”53 
 
249. Lastly, in a letter from the Longobé and Okemba dated 29 March 200454, they requested that the Minister of 
the Economy, Finance and budget “kindly consolidate the achievments of the protocole dated 23 August2003”. 
 
250. All of this correspondence deprives the comment of the Respondent of any impact when it states: 
 
 “(…) the absence of a detailed response to the allegations set forth in the flood of untimely letters by 

Commisimpex, in order to maintain a posteriori evidence, is not proof of the veracity of those allegations”  
 
And the same goes for when the Respondent adds that: 
 
 “the allegations of Commisimpex therefore cannot lead to the challenge of the statement of the President of 

the Republic according to which he attests to not having given any delegation to sign the 2003 Protocol.”55 
 
251. The Arbitral Tribunal notes that it is not necessary to use as a basis the letters of Commisimpex to conclude 
that the highest Congolese authorities considered themselves to be bound by the 2003 Protocol, without the need to 
question Commisimpex’s willingness to “establish a posteriori evidence”.  Contemporary letters from the 
Congolese administration are sufficient and make the statements of President Sassou N'Guesso in his letters dated 6 
May and 27 October 2011, occurring eight years later, according to which he allegedly did not give any instruction 
to sign the 2003 Protocol, not very credible. It is unlikely that so many agents of the Congolese State could have 
acted, without him knowing, and that, having necessarily learned about their actions, he would not have 
immediately taken action for termination if the Protocol had been signed without his authorization.  In this regard it 
is regrettable that he refrained from coming to testify at the hearing, preventing the Arbitral Tribunal from 
considering his written statement. 
 
252. In this regard, the argument of the Republic of the Congo according to which Commisimpex could not 
claim a subsequent ratification by a non-existent delegation is meaningless.  The Respondent claims that a 
ratification “can only be cited in two cases: (i) an express ratification by the principal, who assumes for its own 
account the commitments made by the agent beyond its authority; or (ii) an implicit yet unequivocal ratification” 
adding that the ratification must “emanate from the 
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principal itself”.57  However, as indicated, the Arbitral Tribunal is convinced of the reality of the existence of the 
contested delegation due to the many signs mentioned above.  No ratification is therefore necessary.  Furthermore, 
although it is true that the President of the Republic did not expressly ratify the 2003 Protocol, it appears in light of 
the previously mentioned documents and in particular Exhibit C35 in which he was advised to enforce said 
Protocol, that the President of the Republic ratified it, since he did not state any surprise regarding its existence, did 
not object to its content and merely stated that it was necessary to “ask the Minister of Finance” not about the 
Protocol itself but apparently about its enforcement. 
 
253. Considering the foregoing, the Arbitral Tribunal rejects the Republic of the Congo’s claim that the 2003 
Protocol is null and void due to a lack of authority on the part of its signatories. 
 
 
 b. Regarding the alleged non-binding nature of the 2003 Protocol 
 
254. In order to challenge the binding nature of the 2003 Protocol, the Republic of the Congo invokes two types 
of arguments which feed off each other.  The first, already invoked when the testimony of one of its signatories, Mr. 
Longobé, was mentioned, is that the Protocol did not reflect a firm agreement but rather a Protocol for negotiations, 
according to which “the State agreed simply to negotiate to seek an agreement regarding the amount of the debt to 
be repaid and the staggering of payments”.58  According to Mr. Longobé, as was observed, the authority delegated 
to the signatories of the 2003 Protocol only authorized them to seek out avenues of negotiation intended to then be 
conducted by the Minister of Finance, who could then commit on behalf of the State in a final agreement.59  
However the Republic of the Congo also claims that even if the signatories actually had a delegation of authority 
allowing them to go beyond the determination of elements for negotiation, the Protocol would require the 
countersignature of the Minister of Finance in order to be binding on the State, as was required by Law No. 1-2000 
dated 1 February 2000 regarding the institutional act on the financial system, in Article 74, which provides that: 
 
 “Any decree, convention and in general any measure, of any type whatsoever, likely to commit public 

finances, shall have the countersignature of the Minister of Finance.” 
 
255. These arguments on the part of the Republic of the Congo, although closely related, bring up two distinct 
problems.  Did the Republic of the Congo, in the 2003 Protocol, assume firm commitments that went beyond an 
agreement setting out the grounds for negotiations? If so, are these commitments firm and binding, in the absence of 
the countersignature of the Minister of Finance? 
 
256. The Arbitral Tribunal notes that although the 2003 Protocol is entitled “PROTOCOL FOR 
NEGOTIATIONS BETWEEN THE GOVERNMENT OF THE CONGO AND COMMISIMPEX S.A.,” it closely 
resembles an agreement creating rights and obligations for the parties due to the terms used, which aim, primarily, 
to  
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58  Affidavit of Mr. Longobé dated 6 May 2011, Page 2. 
59  Affidavit of Mr. Longobé dated 6 May 2011, Page 2. 
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give it mandatory force.  It specifies that it is the result of “negotiations undertaken on 27 May 2003 at Brazzaville” 
between the parties “in regards to the debt of the Congo vis-à-vis COMMISIMPEX,”60 which seems to justify its 
title as Protocol for negotiations.  The negotiations are notto come, theyhave already taken place, and the Protocol 
embodies their result.  On this basis, both parties “agree”61 to the features and the amount of the debt owed by the 
Congo, which “recognized that the debt of 960,000,000 FRF” was shared as a result of the meetings held on 7 and 
23 September 1992.62  Then, it was stated that the parties “have (sic) agreed to” a number of firm commitments 
drafted in binding terms: 
 
 - “Article 1 – The Government of Congo assumes responsibility for the debt of  COMMISIMPEX  and that 

of the Hojeij group and family (…); 
 
 - Article 2 – The Government of Congo agrees to negotiate directly with Banque SARADAR (…); 
 
 - Article 3 – The Government of Congo agrees to reimburse COMMISIMPEX  the amount in principal of 

520 million FRF (…); 
 
 - Article 4 – The Government of Congo agrees to pay COMMISIMPEX the amount of 520,000,000 FRF 

(…)” 
 
257. The Arbitral Tribunal can therefore only conclude that the 2003 Protocol has binding contents vis-à-vis the 
Republic of the Congo, that Article 6 thereof is not sufficient to suppress.  That article reads as follows: 
 
 “the Government of Congo agrees, by 30 December 2003: 
 
 -  To put in place the moratorium specified in Article 3 above, 

 -      To execute the transfer instruments for the companies specified in §4-2,  
 - To finalize negotiations with Banque SARADAR, specified in Article 2 above, 
 - And to conclude a Definitive Protocol with COMMISIMPEX to replace the present Protocol, in order 

to close out the negotiations in progress.” 
 
258. This reference to a definitive protocol does not call into question the binding and mandatory nature of the 
2003 Protocol.  It serves, as is stated in Article 6, as a “closing” document setting forth the accomplishment of 
certain actions for the implementation of the obligations contained in the 2003 Protocol. 
 
259. In addition, as was noted above, the high authorities of the Congo were not mistaken when they stated that 
the Office of the President of the Republic “acknowledged the declaration of accounts as of 30 September 1992 in 
the amount of 960,000,000 French Francs,”63 and that “The Head of State has particular interest in the 
enforcement of the clauses set forth in 
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The said protocol”64  The same can be said of when the legal and administrative unit of the Office of the President, 
on 30 April 2004, 65 described the 2003 Protocol the President of the Republic as a “protocol for amicable 
settlement between the parties” and recommended that he “instruct the Minister of Finance to carry out the 
commitments that were made”.  That this document was signed by proxy in no way changes the description given to 
the 2003 Protocol. 
 
260. Likewise, the Republic of the Congo cannot enforce on the Claimant the provisions of Article 74, of Law 
No. 1-2000 dated 1 February 2000 regarding the institutional act on the financial system.  This text, with very 
general content indicating effectively that any measure which is“likely to commit public finances,” should bear the 
countersignature of the Minister of Finance, as a rule, appears to be an administrative rule applicable to the 
authorization of a payment related to a decision, and not a rule applicable to the validity of that decision.  The fact 
that it relates to a decree as well as a convention confirms this.  If it were otherwise, the Minister of Finance and not 
the President of the Republic would be the highest State authority and the only one to have actual authority.   That is 
obviously not the case.  The Minister of Finance receives instructions from the Head of State, as is illustrated by the 
aforementioned note dated 30 April 200466 from the legal and administrative unit of the Office of the President 
recommending that the President of the Republic “instruct the Minister of Finance to carry out the commitments 
that were made” in the 2003 Protocol.  Furthermore, the 2003 Protocol contains no mention of the requirement of 
the countersignature of the Minister of Finance and none of the representatives of the Republic of the Congo 
referred to such a requirement at that time. 
 
261. Finally, even if the Arbitral Tribunal would not find, on the on the basis of contemporary evidence 
provided, the existence of the authority of the signatories of the 2003 Protocol to commit the Republic of the Congo 
or the binding nature of that Protocol, one can only agree with the argument of the Claimant when it emphasizes 
that: 
 
 “the behavior of Congo created on the part of Commisimpex a legitimate belief in the authority and the 

charge given to the signatories of the Protocol” and that “the legitimacy of that belief was subsequently 
confirmed by the Legal Opinion signed by the two highest judges of the Congo concluding to the validity of 
the 2003 Protocol.”67 

 
262. The argument of the Republic of the Congo according to which Commisimpex cannot use the theory of 
apparent authority because it allegedly did not “cumulatively demonstrate, on the one hand, that it could 
legitimately believe that the signatories of the 2003 Protocol had received authority to execute said Protocol, and 
on the other, that it could legitimately believe that the intervention of the Minister of Finance, with whom 
Commisimpex signed all the instruments regarding the settlement of its debt for twenty years, was not required”68 is 
not relevant. 
 
263. First of all, if, as the Respondent claims, the appearance had to be verified at the time the Protocol was 
concluded, it is undeniable that the Protocol stated that  
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Messrs. Longobé and Okemba were acting upon “the delegation of the President of the Republic”.  That, therefore, 
was why the Respondent challenged the legitimacy of Commisipex’s belief in thisapparent authority.  However, 
unless the fraud alleged by the Respondent wasnot limited to the signatories of the Protocol and theClaimant, which 
the Respondent does not suggest, one cannot doubt the legitimacy of the belief in the validity of the Protocol shown 
by multiple Congolese authorities and in particular those that started to carry it out. 
 
264. The legitimate nature of the belief of Commisimpex in the validity of the 2003 Protocol was also confirmed 
in the Legal Opinion dated 7 July 2004, signed by Mr. Lenga, acting as the First Chief Justice of the Supreme Court 
and, co-signed by Mr. Henri Bouka, Associate Chief Justice of the Supreme Court, ruling at the request of the 
Secretary General of the Office of the President of the Republic.  This opinion states that: 
 
 “Mr. LONGOBE and Mr. Jean Dominique OKEMBA received from the President of the Republic the task 

of negotiating and signing with COMMISIMPEX S.A. (…)the Protocol for Negotiations” and that 
according to Congolese law “authorization, even if verbal, given by the Head of State is irrevocably 
binding on the Congolese State in regards to the commitments made by the Plenipotentiaries unless the 
President of the Republic challenges the authority previously granted, which is not the case here.” 

 
It is thus confirmed that a verbal authorization for the signatories of the Protocol was sufficient and that the 
obligations arising from the 2003 Protocol are irrevocable commitments of the Congolese State. 
 
265. It is true that on 25 February 2011, in a letter addressed to the counsel of the Republic of the Congo in this 
case69, Mr. Lenga did not hesitate to explain having an “ad hoc legal opinion,” “delivered favorably”.  He states 
that the 2003 Protocol, “inasmuch as it commits public finances, should have been entered into with the 
countersignature of the Minister of Finance, as had in other cases been done for the 1992 protocol, regarding 
which my opinion had been requested at the time”.  This letter is, to say the least, surprising, because Mr. Lenga 
confirms that it was: “ (…) in consideration of the sociology of the context that I rendered this legal opinion, acting 
personally, and the Supreme Court for its part can only issue opinions in very specific cases specified by the law 
regarding the establishment of the Supreme Court”. 
 
266. Neither the letter of Mr. Lenga nor the conclusions drawn therefrom by the Respondent are convincing.  In 
his letter dated 25 February 2011, Mr. Lenga states that he: 
 
 “ (…) drafted that legal opinion going in the direction that was asked [of me] by the Secretary General of 

the Office of the President and Mr. Hojeij, a friend of the Congo, as a favor.”70 
 
267. This leads one to assess the credibility to be attached to his statements with the greatest caution.  For 
example, if the approval of the Minister of Finance was necessary, as he states in his 2011 letter, it is difficult to see 
why he did not mention it in the Legal Opinion and rather stated that the Protocol was irrevocably binding on the 
Congolese State. 
  

                                                 
69  Exhibit R54. 
70  Exhibit R54. 
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268. His justification, according to which: 
 
 “I nevertheless considered being able to claim that the protocol was binding on the State to the extent that 

it was a negotiation protocol and that it should be, as had been stated to me by Mr. Longobé, the subject of 
subsequent definitive instruments entered into with the participation of the Minister of Finance” 

 
is not convincing, inasmuch as it is difficult to reconcile with the notion of the irrevocable commitment contained in 
the Legal Opinion. 
 
269. The Arbitral Tribunal may rightly wonder when Mr. Lenga expressed himself with sincerity.  Contrary to 
the Republic of the Congo which believes that the Legal Opinion: “ (…) cannot however give any appearance of 
authority tothe signatories of the 2003 Protocol, on the one hand, because it was made to order, as Mr. Lenga 
confirmed, and furthermore, because it was prepared after the 2003 Protocol (…),”71 the Arbitral Tribunal believed 
that a Legal Opinion given less than one year after the execution of the Protocol, at a time when no Congolese 
authority challenged the validity and efficacy of that Protocol, is more credible than a letter sent about seven years 
later, for the purposes of an arbitration proceeding.  Regardless, the Republic of the Congo cannot retreat from that 
opinion, after having requested it, through the Secretary General of the Office of the President of the Republic, 
simply because seven years later, it is unfavorable to its interests. 
 
270. But more specifically, regardless of the sincerity of the Legal Opinion, the fact that the Chief Justice and the 
Associate Chief Justice of the Supreme Court did not hesitate to give it, moreover since these two top judges had 
also participated in delivering the Supreme Court ruling, dated 27 June 200372 regarding the debt owed to 
Commisimpex, can only confirm the legitimacy of the belief on the part of Commisimpex in the validity of the 2003 
Protocol.  When two high judicial authorities of the Congo confirm in writing that a Protocol signed by the 
Secretary General of the Office of the President of the Republic and the Secretary of State, Secretary General of the 
Security Council, is irrevocably binding on the Republic of the Congo, and when those two authorities behave as if 
this were the case, it is difficult to believe that Commisimpex could have questioned the validity of the Protocol. 
 
271. In emphasizing that “the behavior of the Congo created on the part of Commisimpex a legitimate belief in 
the authority and the scope of the authority granted to the signatories of the Protocol,”73 from which the 
commitment of the Republic of the Congo also allegedly arises, Commisimpex in reality refers to the well-known 
principle of estoppel or, more commonly in French law, the prohibition against contradicting oneself to the 
detriment of another party.  Based on this principle, the Republic of the Congo cannot give the appearance that it 
validly entered into the 2003 Protocol and then suddenly allege that it is invalid when the time comes to perform the 
obligations.  Similarly, Article 1.8 of the UNIDROIT principles states that “one party cannot act in contraction of 
an expectation that it created on the part of the other party when the other party reasonably believed said 
expectation and acted correspondingly to its own detriment”.  In any event, this is a  
  

                                                 
71  Post-hearing Brief of the Republic of the Congo dated 17 February 2012, Para. 139, Pages 49 and 50. 
72  Exhibit C26. 
73  Post-hearing Brief of Commisimpex dated 17 February 2012,  Para. 16, Page 5. 
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consistent position of French case law74 that considers that one party cannot, based on the principle of good faith, 
successively adopt contradictory positions. 
 
272. Having held that the approval of the Minister of Finance was not necessary, the Arbitral Tribunal rejects the 
petition by the Republic of the Congo that the 2003 Protocol be declared null and void on this basis. 
 
 c. Regarding the ignorance of the amount of the debt as presented in the 2003 Protocol 
 
273. Moreover, the Republic of the Congo cannot invoke the alleged ignorance of its representatives regarding 
the debt owed to Commisimpex to the extent that it had been discussed in many documents, including: 
 
- the Note to the attention of the Minister of the Economy, Finance and Planning by the CCA dated June 

199175; 
 
- the Note to the attention of the Minister of Planning, Finance and the Economy by the CCA dated June 

199176; 
 
- the  Fiche de calcul détaillée of 199177 by the CCA that estimated the debt owed to Commisimpex in 1986 

at 29,949,284,818 CFA francs; 
 
- the 1992 Protocol; 
 
- the Ricol report dated 14 April 2000 produced in the context of ICC Arbitration No. 989978; 
 
- the Mazars report dated 26 January 2000; 
 
- the Award dated 3 December 2000; 
 
- the Ernst & Young report dated 25 September 200179; 
 
- the rulings of the President of the Court of Commerce of Brazzaville80, the order of the Court of Appeal of 

Brazzaville dated 12 July 200281 and the order of the Supreme Court dated 27 June 2003.82 
 
274. It is true that these various documents do not all estimate the amount of the debt owed to Commisimpex in 
an identical manner.  Nevertheless, the existence of this debt 
  

                                                 
74  Cass. Com., 8 March 2005, RDC 2005, Note D. Mazeaud; Cass. Civ. 1st, 6 July 2005, 2005 Arbitration Review, Page 993, note Ph. 

Pinsolle.  
75  Exhibit R81. 
76  Exhibit R82. 
77  Exhibit C98. 
78  Exhibit R27. 
79  Exhibit C17. 
80  Exhibit C20. 
81  Exhibit C24. 
82  Exhibit C26. 
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was accepted and known to all and its amount had long been discussed.  The more recent documents mention the 
amount that will be used in the 2003 Protocol.  Therefore it was with perfect knowledge that the representatives of 
the Republic of the Congo in 2003 signed the Protocol and agreed to the amount appearing therein.  The difference 
between the amount appearing in the 2003 Protocol and the amounts of the debt as mentioned in the various prior 
documents is significant: the 2003 Protocol specifies an additional amount in the order of 26 billion CFA francs.  
There is no doubt that the representatives of the Congo were not unaware of this substantial difference in the 
statement of the amount of the debt owed to Commisimpex.  In any event, there is no contemporaneous sign of a 
challenge by the Congolese authorities of this amount after the conclusion of the 2003 Protocol, although these 
authorities, which include the President of the Republic, had been well informed of the debt and the amount thereof, 
as was stated previously. 
 
275. This is why the argument of the Republic of Congo, according to which the consent of the signatories of the 
Protocol was rendered defective because they were allegedly mistaken regarding the amount of the debt and the 
very nature of the Protocol, is not convincing.  As indicated above, the Respondent cannot base its reasoning on the 
alleged ignorance of the amount of the debt because, as was shown, many prior documents reported the debt.  It 
therefore seems very doubtful that Mr. Longobé, who indicated having participated in “discussions”, agreed to sign 
the 2003 Protocol while being unaware of “the amount of the debt” and without verifying the amount, whilst also 
stating that “as shown in the protocol for negotiations itself, [that] the State agreed simply to negotiate to seek an 
agreement regarding the amount of the debt to be repaid and the staggering of payments”83 ( 
Emphasis added by the Arbitral Tribunal).  If the ultimate goal of the negotiations was for the parties to reach an 
agreement regarding the amount of the debt, the amount indicated in the 2003 Protocol could not be irrelevant.  
Furthermore, if the consent of Mr. Longobé was vitiated by mistake, it would be incomprehensible for him and 
various Congolese authorities to have lobbied for the implementation of the 2003 Protocol for a long time after its 
execution, while they all had sufficient time to become better informed of the existence of the debt owed and the 
amount thereof. 
 
276. The Arbitral Tribunal concludes therefore that based on the information that it had at its disposal, the 
Republic of the Congo cannot have been mistaken regarding the amount of the debt owed. This is confirmed by the 
fact that it did not challenge this amount after the execution of the 2003 Protocol and that it manifested the 
willingness to perform this Protocol during a period of time long enough for it to realize that its consent had been 
tainted by mistake. Therefore the Arbitral Tribunal rejects the petition of the Republic of the Congo that the 2003 
Protocol be declared null and void based on the defective nature of the consent that it gave. 
 
 d. Regarding the alleged absence of causa of the 2003 Protocol 
 
277. The Republic of the Congo claims that the amount of the debt owed to Commisimpex was determined by 
the Arbitral Tribunal in Case No. 9899, that the 1992 Protocol was “negotiated, amounted to a novation of the debt, 
had a global character and included an inclusive amount”, and that the amount of the debt of 26 billion 
  

                                                 
83  Exhibit R60: Affidavit of Mr. Longobé dated 6 May 2011. 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 153 of 168



 

 

 
CFA francs added in the 2003 Protocol to the 22 billion CFA francs of the 1992 Protocol was therefore unjustified.  
Commisimpex would not be owed 48 billion CFA francs as was claimed in the letters dated11 March 1993, 29 April 
1999 and 5 June 1997.84 
 
278. The Republic of the Congo emphasizes that the sole document citing this amount before the execution of 
the 1992 Protocol is a copy of a letter dated 7 October 199285, allegedly sent in June 2003 by the President of the 
Republic to Mr. Hajaij, from whom it was stolen in 1998.  The Republic of the Congo claims that the letter dated 7 
October 1992 was fabricated a posteriori, explaining in this regard certain inconsistencies in the body of the letter 
and emphasizing that it is surprising that a copy of this letter was not kept.  
 
279. Commisimpex, for its part, stated that the 1992 Protocol only covered a portion of the debt, that the alleged 
mark-downs of the debt invoked by the Respondent never occurred and that the ICC tribunal in Case No. 9899 did 
not determine the total amount of the debt in 1992 based on the contracts, payments ormark-downs, but rather 
limited itself to noting that the 1992 Protocol had a valid causa. 
 
280. For the Arbitral Tribunal, this debate is not relevant, even though the Arbitral Tribunal notes the 
inconsistencies within the contents of the letter dated 7 October 1992, and expresses its surprise that it had not been 
mentioned before the 2003 Protocol, also notes the extravagant circumstances of its disappearance and 
reappearance. As is rightly noted by Commisimpex, the 2003 Protocol contains an acknowledgement of debt by 
Congo to Commisimpex.  It states: 
 
 “ (…) 
 • The State of the Congo definitively and without objection or reservation acknowledges the enforcement 

of the entirety of the contracts and supplies specified in Paragraph 1 below. 
 • (…) 
 • The validity of the debt has been irrevocably and officially acknowledged by the Entities in question 

during formal meetings held on 7 and 23 September 1992.  It was, upon the conclusion and in light of 
the work conducted at these two meetings, confirmed by the Office of the President of the Republic, 
which determined the amount to be equivalent to 48 billion CFA francs (Forty-eight billion CFA 
Francs), representing the counter-value in CFA francs of the acknowledged debts denominated in 
various currencies as of 30 September 1992, i.e. 96 billion CFA francs after the devaluation of the CFA 
franc in 1994.  COMMISIMPEX has acknowledged this recognition of the debt, in letters dated 7 
October and 24 November 1992. 

 • The amount of the debt owed by Congo determined as of 30 September 1992 totals a principal amount 
of 960,000,000 FRF (nine hundred sixty million French francs), which in 1992 represented 48 billion 
CFA francs, the equivalent of 96,000,000,000 CFA francs (ninety-six billion CFA francs) the final 
repayment of which shall be made in foreign currencies, since from the start it consisted of foreign 
financing in foreign currencies. 

 • (…) 
 • The State of the Congo acknowledged that the debt of 960,000,000 FRF, valued as of 30 September 

1992, was broken down as follows, pursuant to the agreement entered into upon completion of the 
  

                                                 
84  Exhibits R48, R36 and R36 Appendix III. 
85  Exhibit C4. 
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  meetings held on 7 and 23 September 1992 referenced above, and confirmed by a letter from 

COMMISIMPEX dated 7 October 1992: 
  - a first installment is set at 440,000,000 FRF (four hundred forty million French francs), i.e. the 

equivalent of 22 billion CFA francs, the subject of Protocol No. 566 dated 14 October 1992. 
  - a second installment is set at 520,000,000 FRF (Five hundred twenty million French francs), i.e. the 

equivalent of 26 billion CFA francs.” 
 
281. The statement by the Congo that “the causa for an acknowledgement of a debt must be found in the 
existence of a preexisting debt”86 is accurate and not challenged, but one cannot deduce therefrom it is the creditor 
that must determine the existence of such a causa. 
 
282. The Claimant in fact correctly emphasized, based on the case law and legal scholarship, that “when the 
causa is expressed, there is an appearance of causa” and that in such a case “it is up to the party that wants to 
establish the absence of causa to so demonstrate,” citing an example of legal scholarship87 stating that “ (…) when 
the causa appears from reading the contractual structure or when, without appearing therein, it is demonstrated by 
a mention of the instrument, there exists an appearance of causa . . . It therefore is incumbent upon the party that 
wishes to prove its absence, its fictitious nature or its non-compliance with whatit should have been, to demonstrate 
it.  The burden of proof, is therefore on the latter party”.8 
 
283. The Arbitral Tribunal notes, as is shown by legal scholarship and emphasized by case law,89 that Article 
1132 of the French Civil Code establishes a presumption of the existence and lawfulness of the causa90 and that it is 
the responsibility of the debtor to prove that the causa does not exist or is not lawful.91  In fact, the Republic of the 
Congo did not challenge this, and correctly indicated that the proof must be provided by all means. 
 
284. The Arbitral Tribunal believes in the majority that the Republic of the Congo did not bring evidence as to 
the absence or unlawfulness of the causa of the 2003 Protocol as was stated in the text of this document, i.e. that the 
debt owed by Congo to Commisimpex decreed as of 30 September 1992 represented an amount of 48 billion CFA 
francs. 
  

                                                 
86  Reply to the Request for Arbitration, Paras. 93-94. 
87  J. Rochfield, Repertoire Civil Dalloz, January 2005, See “Cause” 
88  Memorial on the Merits, Para. 142, Page 57. 
89  See for example, Cass. Civ., 1st, 7 April 1992, Civ. Bull. I No. 114 “the cause of the obligation is presumed to be accurate; 

thereafter, it is the responsibility of the signatories of an acknowledgement of debt to prove the actual absence of delivery of funds,” 
of Cass. Civ. 1st, 21 October 1997, Appeal No. 95-19,398 “Since the cause of obligations provided for in an acknowledgement of 
debt is presumed to be accurate, it is the responsibility of the debtors to prove the actual absence of delivery of funds, without this 
cause being able to be researched in facts subsequent to the acknowledgement.” 

90  Article 1132 specifies that “The convention is no less valid, if the cause is not stated.” 
91  See Civil Law, Obligations, Contracts, Vol. III, 5th Edition, Christian Larroumet, Economica, Page 450:  “Regarding the 

foundation of Article 1132 of the Civil Code, case law considers that the debtor must prove that its obligation is unjustified and not 
that the creditor must prove that the obligation it is enforcing is justified.”  Also see Exhibit C RJ91:  “As a result, although the 
cause is not stated, the creditor may request the enforcement of the agreement without having to prove it (Article 1132 thus presents 
a slight difference to Article 1315, according to which ‘the party that claims the enforcement of an obligation must prove it,’ i.e. to 
establish its existence and its purpose;  For this comparison, see Cass. 1st Civ., 2 May 2011, above).  The burden of proof therefore 
falls to the party owing the obligation that was attempting to become released from its commitment; it must establish the absence of 
cause or that it is false (for example, Cass 1st Civ., 1 Oct. 1986, Bull. Civ. 1, No. 230). 
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285. In order to do this, the Congo has to show that as of that date the amount of the debt owed to Commisimpex 
was different.   Thus, it preferred to base its argumentation on the amount specified in the 1992 Protocol of  22 
billion CFA francs as a basis, while stressing that that Protocol was “an agreement to restructure its debt, the causa 
of which, and therefore the validity of which, is inseparable from its global character and the fact that it amounted 
to a novation of the debt”,92 as well as on the 2000 Award which was rendered on the basis of that Protocol. 
 
286. A reference to the 1992 Protocol and to the 2000 Award cannot be useful for demonstrating the absence of 
causa for the 2003 Protocol, specifically due to the fact that the 1992 Protocol had a global character, amounted to a 
novation of the debt and included an inclusive amount, as stated by the 2000 Award itself.93  As the arbitrators then 
stressed: “the determining cause for the REPUBLIC OF THE CONGO (which also was a cause shared by 
COMMISIMPEX) was to obtain, by negotiating and signing Protocol No. 56694, a substantial reduction in the 
overall debt, and what’s more, a restructuring of the payment of that debt through 2002 (i.e. to nearly 20 years 
following the first public contracts concerned)”.95 There is therefore no doubt that the 1992 Protocol was not 
representative of the actual amount of the overall debt as of the date on which it was executed. Letters from 
Commisimpex following that signature are not representative either, since they were issued during a period when it 
was attempting to obtain from the Republic of the Congo in fulfillment of its commitments based on the 1992 
Protocol, in, by the way, a rather confused manner. 
 
287. As the Arbitral Tribunal has already stressed96, there is no surprise that in 2003 the Republic of the Congo 
and Commisimpex reevaluated the debt owed to the latter and agreed to new terms for its settlement.  At the time, 
the Republic of the Congo, while refusing to honor the 1992 Protocol, the validity of which it had challenged in the 
arbitration proceedings, was refraining from complying with the 2000, even though the annulment proceedings 
which it had filed before the Court of Appeal of Paris was rejected on 23 May 2002.  The situation was at a stalemate 
and it was appropriate to question the inclusive amount set out in 1992. 
 
288. The Arbitral Tribunal believes in the majority that the Republic of the Congo did not provide any 
convincing fact establishing that in October 2003 its debt owed to Commisimpex totaled any amount other than the 
48 billion CFA francs specified in the 2003 Protocol, while Commisimpex provided a plausible explanation as to 
the origin of this amount: an evaluation of the debt held by Commisimpex for contracts totaling 29,949,284,818 
CFA francs at the end of 1986.  By applying an interest rate of 10.5% compounded annually and on the basis of 
conversion of the amounts in foreign currencies at the rates in force on the date of execution of the contracts, an 
approximate amount of FRF 960,000,000 is reached, i.e. the 48 billion CFA francs specified in the 2003 Protocol.97 
 
  

                                                 
92  Post-hearing Brief dated 23 March 2012, Para. 82, Page 24. 
93  Exhibit C14, Page 42. 
94  The 1992 Protocol. 
95  Exhibit C14, Page 47. 
96  No. 197 above. 
97  This calculation appears on Page 15 of the Mazars report dated 2 August 2011, and its accuracy is not challenged by the Republic of 

the Congo.  
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289. This evaluation of 29,949,284,818 CFA francs as of the end of 1986 is confirmed by several documents 
produced during the arbitration proceedings.  First of all there is a “Fiche de Calcul Détaillée” entitled “Debt of the 
Congo in 1987 owed to COMMISIMPEX in the amount of 29,949,284,818 CFA francs.  Sent by the CCA and the 
Minister of Finance to the Public Prosecutor and to the Ministry of Justice in September 1991.”98  Contrary to what 
the Republic of the Congo claims,99 this document clearly indicates a debt amounting to 29,949,284,818 CFA 
francs.  This same amount is mentioned several times in the documents from the trial of the former Minister of 
Finance, Mr. Lekoundzou.  Thus, Joseph Hondjulla Miokono stated under oath in 1991 that having been appointed 
to the Caisse Congolaise d’Amortissement in 1985 as the General Director, he “found a COMMISIMPEX file 
according to which the Congolese Government owed that company in excess of 29 billion CFA francs”.100  
Similarly, in summonses from October 1991, Madam the Public Prosecutor to the Court of Appeal of Brazzaville 
wrote:  “In 1987, the Congolese Government which was having tremendous financial difficulties was unable to pay 
the debt owed to COMMISIMPEX which totaled 29,949,184,818 CFA francs”.101  Furthermore, in an affidavit dated 
16 April 2003102, Mr. Ernest Komko, the former Chair of the National Sovereign Council from February to June 
1991, summarized the work of the two committees that, at the time, had verified a debt owed to Commisimpex by 
the Republic of the Congo “that ranged around 30 billion CFA francs.” 
 
290. In order to challenge this assessment of the debt at 29,949,184,418 CFA francs as of the end of 1986, the 
Republic of the Congo invokes two CCA documents from June 1991 that evaluate the debt at 21 billion as of 31 
December 1988.103  However, these documents give the impression that the amounts indicated were the result of 
negotiations and are in any event prior to the “Fiche de calcul Détaillée” of the CCA from September 1991 that 
states that the debt is 29,949,184,418 CFA francs.  The figure of 21 billion as of the end of 1988 is not used in any 
subsequent document.  Only the evaluation of 29,949,184,418 CFA francs is used consistently by Congolese 
sources. 
 
291. This same amount of 29,949,184,818 CFA francs as of the end of 1986 will subsequently be mentioned by 
an expert report of Ernst & Young dated 25 September 2001104, rendered at the request of the President of the Court 
of Commerce of Brazzaville.  It was on this basis that, when updating the amount as described above, Ernst & 
Young evaluated the debt owed to Commisimpex at 48 billion CFA francs as of 30 September 1992 (p. 41 of the 
expert report).  The President of the Court of Commerce of Brazzaville later used this report as a basis to order the 
recording of the debt by the Caisse Congolaise d’Amortissement on 9 November 2001.105  The President of the 
Court of Commerce, referring to the “Fiche de calcul Détaillée” of the CCA from September 1991106, states that 
“the Court was able to note, as did the expert, that the Caisse Congolaise d’Amortissement itself before 
communicating to the Judicial Authorities of the country in relation to the trial of Minister Lekoundzou in 1991, that 
the debt of the Respondents totaled 
  

                                                 
98   Exhibit C98. 
99   Post-hearing Brief No. 1, No. 14, Page 4. 
100  Exhibit C96 
101  Exhibit C99. 
102  Exhibit C152. 
103  Exhibits R81 and R82.  Cf. also R80, from 1989 that uses the same assessment, without justifying it.  
104  Exhibit C17. 
105  Exhibit C20. 
106  Exhibit C98. 
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29,948,284,818 CFA francs as of the end of 1986” (p. 2).  Thereafter, it was not surprising that it confirmed the 
calculation of Ernst & Young, which started with the same acknowledgement. 
 
292. The Republic of the Congo rightly asserts that the trial before the President of the Court of Commerce of 
Brazzaville was not adversarial, and that the Republic of the Congo objected to the acknowledgements made therein 
when it could, which considerably reduced its scope.  But the same could not be said of the appeal proceedings that 
followed, filed by the CCA and the Congolese Government.  The Fiche de calcul Détaillée of the CCA of 1991, 
which demonstrated the existence of a debt in the amount of 29,949,284,818 CFA francs as of the end of 1986, is 
also mentioned by the Court of Appeal in its ruling dated 12 July 2002107 which also summarizes the assessment of 
48 billion CFA francs for the debt amount as of 30 September 1992 by Ernst & Young.  And the Court of Appeal 
states: 
 
 “Whereas it is shown by this note that the progression of the debt and its updating through 30 September 

1992 was calculated by the expert to total 48,532,681,474 CFA Francs; 
 
 “Whereas as of 14 October 1992 the parties had concluded Protocol No. 566, the purpose of which was the 

partial consolidation of the debt totaling 22,000,000,000 CFA francs; 
 
 Whereas it is shown therefore that the amount of 26,532,681,474 CFA francs had not been included in said 

Protocol; 
 
 Whereas the Caisse Congolaise d’Amortissement claims that Protocol No. 566 dated 14 October 1992 is a 

transaction and it results therefrom that that contract allegedly settled all debts owed to COMMISIMPEX 
S.A. by the Republic and the CCA.” 

 
293. It is true that the ruling of the Court of Appeal was quashed by the Supreme Court on 27 June 2003.108  
However, notwithstanding the possibility that the Supreme Court’s decision had no links with the observations of 
facts related above, all the documents that were just cited allow the Arbitral Tribunal to note two essential points: 1) 
the evaluation of the debt of Congo to Commisimpex as of the end of 1986 at 29,949,184,818 CFA Francs seemed 
to be widely accepted in 1991 as well as in 2002-2003; 2) its updated amount of 48 billion CFA francs as of October 
1992 warrants little debate since it is a calculation was performed by Ernst & Young and verified by Mazars during 
this arbitration proceeding.109  However most significantly, regardless of the actual amount of the debt owed to 
Commisimpex in October 1992, it results from the foregoing that the parties to the 2003 Protocol adopted a 
well-known and much-discussed assessment.  The amount of 48 billion CFA francs rests on an assessment of the 
amounts owed to Commisimpex in 1991 and updated through the end of September 1992.  It does not in any way 
involve an amount randomly picked by negotiators for obscure reasons and with no factual basis. 
 
294. One may of course be surprised that when executing the 1992 Protocol, precisely in October, 
Commisimpex agreed to the amount of 22 billion. Was it an agreement 
  

                                                 
107  Exhibit C24. 
108  Exhibit C26. 
109  It should be noted in this regard that the Republic of the Congo did not deem it necessary to subject Mazars to cross examination. 

Case 1:13-cv-00713-RJL   Document 1-4   Filed 05/15/13   Page 158 of 168



 

 

 
For transactional purposes, as the CCA claimed before the Court of Appeal of Brazzaville and as admitted by the 
Arbitral Tribunal that rendered the 2000Award?  This Arbitral Tribunal cannot ignore that the parties had, during 
proceedings, rather confusing exchanges regarding the existence of mark-downs that may have been granted by 
Commisimpex to the Republic of the Congo, one of 30% in 1998 and then 25% in 1992,110 or that the Republic of 
the Congo may have imposed.  The contradictory explanations of the parties, in particular of Commisimpex, 
regarding this point, did not allow the Arbitral Tribunal to reach definitive opinion regarding the existence and 
especially the origin of these mark-downs.  However forming such an opinion is not necessary since the parties trace 
these mark-downs back to the execution of the 1992 Protocol at the latest, which as indicated in the 2000 Award, 
mentions a global and inclusive amount, and since the detail of the calculations leading to this amount arenot 
relevant to the resolution of the present dispute.  Simply, the Arbitral Tribunal is forced to note that if the debt owed 
to Commisimpex in September 1992, excluding any relief of the same, was effectively 48 billion CFA francs, the 
subsequent application of partial relief of 30%, then of 25% before the execution of the 1992 Protocol, results in a 
figure of 25.2 billion CFA francs, which is very close to the 26 billion CFA francs missing from the 1992 Protocol 
and present in the 2003 Protocol.  Is this simply a coincidence?  Perhaps.  Yet these observations strengthen the 
plausibility of the debt of 48 billion CFA francs presented as the causa for the 2003 Protocol by its authors, the 
existence of which is presumed.   
 
295. Based on the foregoing, the Arbitral Tribunal concludes in the majority that the Republic of the Congo did 
not establish the absence of causa for the 2003 Protocol.   On the contrary, it has noted that Commisimpex, although 
it did not carry the burden of proving the existence of causa, provided the Arbitral Tribunal with a set of evidence 
that would allow a ruling to effect such causa  exists, if such causa was not already presumed.   The issue here is not 
for the Arbitral Tribunal to rule on the amount of the debt as of October 2003, which neither of the Parties 
candetermine in undisputed fashion. It is simply to observe that the assessment at 48 billion CFA francs was the 
only one clearly used at the time and that, in the absence of evidence presented by the Republic of the Congo, the 
reality of the presumed causa of the 2003 Protocol is confirmed. 
 
296.  However, the Arbitral Tribunal cannot be content with this conclusion, which involves only the objective 
causa of the 2003 Protocol.  Since the Republic of the Congo alleged that the execution of the 2003 Protocol was the 
result of fraud, it is helpful, then, to wonder about the lawfulness of its subjective causa.  Did the signatories of the 
Protocol execute it for an unlawful purpose or, more specifically, is it the result of a fraud of which the signatories 
for the Republic of the Congo were the victims, since the Republic of the Congo never suggested that such 
signatories could have been complicit in the fraud attributed to Commisimpex?  The Congo explains that: 
 

 “The signature of the 2003 Protocol by persons who were impressionable or unaware of the file 
related to the debt to Commisimpex is only explained by the unorthodox practices of Commisimpex and the 
sphere of influence of Mr. Hojeij within the Congolese government, since he was familiar with its 
weaknesses and extensively profited from them.”111 

 
297. The allegations of fraud made by the Republic of the Congo are particularly unconvincing. It was shown in 
Section B c) above that the Congolese signatories of the 2003 Protocol could not have given their approval of the 
amount of the debt 
  

                                                 
110  Exhibit R61, letter from the Counsel of Commisimpex dated 28 February 1998. 
111  Post-hearing Brief dated 23 March 2012, Para. 147, Page 49. 
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due to Commisimpex without perfect knowledge of the same.  This observation was confirmed by the presemt 
section, in which it is shown that the amount of 48 billion mentioned  in the 2003 Protocol was the subject of public 
debate.  It is difficult, then, to see how a fraud  could have occurred without them being complicit in the same, 
which, as we have stated, the Republic of the Congo has not claimed.  Furthermore, if there was a fraud, it would 
necessarily be a verylarge-scale fraud, since it would involve a large number of Congolese officials, and  not only 
the signatories of the Protocol. It would also have been necessary for the fraud to have been spread out over a long 
period of time, since it dated back at least to the evaluation of the debt at 29,949,184,818 CFA francs as of the end of 
1986, in 1991, which was the basis for the evaluation of 48 billion in September 1992. What could have driven such 
a  fraud would have been corruption and influence peddling, but the Republic of the Congo did not make any 
specific accusation in this regard and the Congolese protagonists in the matter do not seem to have been targeted by 
any such accusation since 2003/2004. 
 
298. It is clearly legitimate to ask why the representatives of the President of the Republic of the Congo, with the 
assurance of the President, decided in 2003 to pay an old debt that they had refused to pay up until that point.  But 
one could even ask why the Republic of the Congo, after having executed the 1992 Protocol, which was beneficial 
for it, decided to deny its obligations and fought hard not to comply with its enforcement, or the award resulting 
therefrom.  The Arbitral Tribunal can only be stunned to note that in order to avoid the performance of the 1992 
Protocol, which it invokes today as the agreement containing the entirety of its debt, it invoked, as it does in this 
proceeding, its nullity and the fraud committed by Commisimpex.   An extract of the interim award dated 1999 
delivered in the proceedingsthat led to the 2000 Award, and cited by it, is eloquent112: 
 
 “In its ‘Brief in reply and petition for a stay of proceedings’ dated 26 February 1999” the examination of 

the ‘unjustified nature of the petition by Commisimpex’ (Pages 13 through 18) and the “nullity of Protocol 
566 and the obligations assumed for the enforcement of Protocol 566 for lack of consent” (Pages 19 
through 21) repeatedly includes allegations of “procedural fraud,” of “multiple frauds comprising lies and 
suspected fraud, that Commisimpex committed and is still committing,” “manoeuvers, schemes and fraud 
that Commisimpex committed daily,” and “induced errors,” to conclude (Page 21) that “based on previous 
developments , it is obvious that the REPUBLIC OF THE CONGO and the CAISSE CONGOLAISE 
D’AMORTISSEMENT were victims of suspected fraud, which was characterized by the use of fraudulant 
manoeuvers against them by Commisimpex to obtain from the same promissory notes that had no basis.” 

 
The Arbitral Tribunal that rendered the 2000 Award did not detect any fraud and noted the validity of Protocol No. 
566 of 1992, which the Republic of the Congo no longer challenges today and which, by contrast, it asserts.  
Likewise this Arbitral Tribunal notes that the Republic of the Congo did not prove that the causa for the 2003 
Protocol was unlawful due to fraud, and that it did not establish the absence of its causa  or that its consent was 
defective. 
 
299. The Arbitral Tribunal has noted that the Republic of the Congo could not validly invoke the lack of 
authority of the signatories of the 2003 Protocol to challenge its validity, and that the latter contained commitments 
of a binding nature.  Furthermore, it  
 
  

                                                 
112  Exhibit C14, Award dated 3 December 2000. 
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concluded that the Republic of the Congo could not invoke ignorance of the amount of its debt since the 2003 
Protocol was executed.  In the absence of proof of its lack of causa or the unlawful nature thereof, the 2003 Protocol 
is therefore binding on the parties and the Republic of the Congo must perform the obligations that it assumed by 
signing it. 
 
 C. Regarding the amounts owed by the Republic of the Congo to Commisimpex 
 
300. In the 2003 Protocol, the Republic of the Congo assumes the following financial commitments: 
 

- “Article 1 – The Government of the Congo assumes responsibility for the debt of COMMISIMPEX and 
that of the Hojeij group and family, vis-à-vis the Lebanese Banque SARADAR, up to the amount of the 
commitment of Protocol No. 566 dated 14 October 1992, and the corresponding guarantees, the principal 
amount of which, as of 30 September 1992, is denominated in the following currencies: 
 
A – 50,592,81.53 FRF  
B – 21,201,872.76 Pounds Sterling 

 C – 34,521,293.24 U.S. Dollars 
D – 1,426,6253,801 CFA francs  
 
The total of which represents, at this date, the counter-value of 440,000,000 FRF, i.e. 22 billion CFA 
francs, according to the exchange rates at the time. 
 
 - Article 2 – The Government of Congo agrees to negotiate directly with Banque SARADAR and may 
determine the procedures for reimbursement of the principal and interest amounts specified above, outside 
of any obligation or liability on the part of COMMISIMPEX or the Hojeij family and group. 
 
The direct and indirect consequences of these negotiations shall not under any circumstances relate to 
COMMISIMPEX or the Hojeij family and group. 
 
- Article 3 – The Government of Congo agrees to reimburse COMMISIMPEX the principal amount of 520 
million FRF, not including interest totaling 941,141,586 FRF, for the period of 30 September 1992 through 
30 July 2003 at the rate of 10% per year; 
 
- Article 4 – The Government of Congo agrees to pay to COMMISIMPEX the amount of 520,000,000 FRF 
(five hundred twenty million French francs) according to the following terms: 
 
1.  Cash payment in the amount of 60,000,000 FRF (sixty million French francs), i.e. 6 billion CFA francs. 
 
2.  A second portion of said principal amount, corresponding to 200,000,000 FRF (two hundred million 
French francs), i.e. 20 billion CFA francs shall be considered as consideration for the acquisition by 
COMMISIMPEX of certain  
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companies belonging to the Congolese State, the technical and financial viability of which and the 
profitability and price assessment of which will have been confirmed by an auditor approved by and 
acceptable to COMMISIMPEX. 
 
3.  The remainder, i.e. the principal amount of 260,000,000 FRF (two hundred sixty million French francs), 
i.e. 26 billion CFA francs, will be the subject of a moratorium that the Government of Congo agrees to 
repay in 84 (eighty-four) monthly installments consisting of 3,095,238 FRF per month, i.e. a monthly 
installment of 309,523,809 CFA francs. This moratorium is subject to the granting of a firm, unconditional 
and irrevocable,1st order, and internationally accepted guarantee to COMMISIMPEX. 
The purpose of this guarantee, beyond the aspect of risk coverage, is to facilitate the terms and conditions 
for refinancing the companies that are currently part of the Hojeij group, the needs for operating capita of 
which far exceed twelve billion CFA francs, as well as  those of the public entities specified in §4-2.” 
 

301. These four articles cover the two components of the debt of the Republic of the Congo decreed as of 30 
September 1992, as it was confirmed in the Preamble of the Protocol:  440,000,000 FRF related to the purpose of the 
1992 Protocol and 520,000,000 FRF. 
 
 a. the 440,000,000 FRF debt (Article 1 of the 2003 Protocol) 
 
302. According to Article 1, the Republic of the Congo assumes responsibility for the debt of Commisimpex and 
the Hajaij group to Banque Saradar in the amount of 440,000,000 FRF arising from the 1992 Protocol and agrees to 
negotiate with the bank in this regard by 31 December 2003 (Articles 2 and 6).  Commisimpex explains that it is 
Banque Saradar that financed this amount. 
 
According to a letter from Banque Audi Saradar, formerly Saradar, dated 24 December 2010, the Republic of the 
Congo never approached it and in the end it was Commisimpex that itself settled its debt with the Bank. 
 
303. The Republic of the Congo does not dispute never having paid Banque Saradar. In contrast, it claims that 
Commisimpex was not entitled to request payment of the amount of 440,000,000 FRF as of 30 September 1992, 
converted to 360,515,125 Euros as of 7 January 2011, according to the calculations by Mazars,113 which was owed 
to BanqueSaradar under the 2003 Protocol.  The Republic of the Congo intended for the assignment specified in the 
Protocol to be aperfect assignment, which would release the designated debtor, i.e. itself, vis-à-visthe assignor, 
Commisimpex. 
 
304. Commisimpex believes, in contrast, that the Protocol only provided for animperfect assignment, and that: 
 
 “Based on the failure of the Congo to fulfill its obligation, the assignment specified in the 2003 Protocol, 

envisioned as a simple means of settling a part of the debt of the Republic of the Congo  
  

                                                 
113 Rejoinder on the Merits, Para. 294, Page 110. 
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 To Commisimpex, was never carried out and the failure of the Congo to do so brings the parties back to the 

preexisting contractual situation.”114  
 
305. The Republic of the Congo adds that if the assignment was imperfect, Commisimpex could not request 
payment of the amount in question because, while acknowledging not having settled the amounts owed to Banque 
Saradar, it believed that: 
 
 “ (…) it was not in default vis-à-vis Banque Saradar since the latter had never requested anything from the 

Congo in relation to the 2003 Protocol.”115 
 
306. The Arbitral Tribunal cannot follow the argument of the Republic of the Congo for two essential reasons.  
First of all, the assignment to Banque Saradar specified by the 2003 Protocol cannot be a perfect assignment without 
the approval of the latter, in its capacityas creditor.  The approval of the creditor as to the replacement of the debtor 
is a characteristic of aperfect assignment.  This is the meaning of Article 1275 of the French Civil Code.116  It is not 
established or even claimed that Banque Saradar granted its approval of the replacement of the debtor.  The 
assignment specified by the 2003 Protocol must therefore be characterized as animperfect assignment. 
 
307. It is true that as is stated by the Republic of the Congo, the Court of Cassation117 has stated that “… neither 
the assignor nor its creditors can, before the default of the assignee vis-à-visthe creditor, require payment”.  Yet 
this solution is difficult to transpose to this case, where the terms for payment by the Republic of the Congo to 
Banque Saradar were never defined, due to the default of the Republic of the Congo itself.  According to Article 2 of 
the 2003 Protocol, the Republic of the Congo agreed to negotiate directly with Banque Saradar as to the terms of 
repayment of the assigned debt, no later than on 31 December 2003, as stated by Article 6 of the Protocol.  The 
Republic of the Congo did not do this, stating only that Banque Saradar never asked it for anything on the basis of 
the 2003 Protocol, which is the result of the Congo’s failure to perform its commitment to negotiate with the latter. 
The Republic of the Congo cannot rely on its own failure which rendered the assignment specified in the 2003 
Protocol null and void. 
 
308. The Republic of the Congo stresses that Commisimpex did not provide any proof of having actually paid its 
debt to Banque Saradar. It also did not provide any proof of the date and amount of the alleged payment, or that such 
payment was made to settle the debt that should have been paid by the assignment.118   This is true only in part 
because the letter from Banque Audi Saradar dated 24 December 2010 confirms that the debt that Commisimpex 
owed to it was paid.119  Regardless, this argument is irrelevant.  What is important is not that Commisimpex did or 
did not settle its debt with Banque Saradar, but rather that the Republic of the Congo did not do so in its place, in 
default of the commitment made in the 2003 Protocol. As a result, the debt of 440,000,000 FRF as of 30 September 
1992, acknowledged by the Republic of the Congo as owing to Commisimpex in the 2003 Protocol  
 
  

                                                 
114  Reply on the Merits, Para. 508, Page 223. 
115  Rejoinder on the Merits, Para.. 303, Page 113. 
116  See in this regard Ph. Malaurie and L. Aynès, Civil Law, Obligations, 1990, No. 1250, Page 711. 
117  Exhibit CRJ 199:  Comm. Cass, 16 April 1996, No. 94-14618. 
118  Reply on the Merits, Paras. 306-307, Pages 113-114. 
119  C 75. 
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“up to the amount of the commitment of Protocol No. 566 dated 14 October 1992…,” the amount of which should, 
by assignment, pay off the debt of Commisimpex vis-à-vis Banque Saradar, is not extinguished, and the Republic of 
the Congo mustpay such debt. 
 
309. According to the Mazars report dated 7 January 2011120 which Commisimpex relies on, the debt of 
440,000,000 FRF as of 30 September 2011 totaled 360,515,125 Euros as of 7 January 2011.  In order to reach 
amount, Mazars carried out the following calculation, based on the various amounts in several foreign currencies 
that, according to the 2003 Protocol, total 440,000,000 FRF:  it added to the amounts specified in the 2003 Protocol 
compound interest at a rate of 10.5% per year from 23 August 2003 through 7 January 2011, the date of the report, 
then also added to those amounts compound interest at the rate of 10% per year from 30 September 1992 through 30 
July 2003 and added up the figures. 
 
310. The Arbitral Tribunal believes that this calculation, which the Republic of the Congo challenges, is not 
compatible with the agreements between the parties and the text of the 2003 Protocol.  As it has already stated, the 
debt of 440,000,000 FRF of Commisimpex that the Republic of the Congo assumed responsibility for vis-à-vis 
Banque Saradar in virtue of the 2003 Protocol “corresponded to the amount of Protocol No. 566 dated 14 October 
1992 …”.  The commitment of the Republic of the Congo based on the 1992 Protocol in August 2003, could only 
result from the 2000 Award, which, as the annulment proceeding related thereto had been  rejected on 23 May 2002, 
was final.  Commisimpex did not waive the benefit of this award upon signing the 2003 Protocol, as is confirmed by 
the fact that it deducts from the amounts that it claims in regards to the 2003 Protocol those that were awarded to it 
by the 2000 Award121 which both parties acknowledge as having res judicata effect.  The Arbitral Tribunal 
therefore noted on the one hand that the total amount of the debt assumed by the Republic of the Congo up to the 
commitment specified in the 1992 Protocol is that specified by the 2000 Award and also that which Commisimpex 
requests be deducted from this total amount awarded by to it by the Arbitral Tribunal in this proceeding.  As a result, 
the ArbitralTribunal will note that the amounts owed by the Republic of the Congo under Article 1 of the 2003 
Protocol are those that were allocated by the2000 Award, will acknowledge Commisimpex’s petition that the 
Arbitral Tribunal should deduct these amounts from what the amounts awarded by the Arbitral Tribunal, and, after 
having deducted that amount, will order no amount to be paid under Article 1 of the 2003 Protocol. 
 
 
 b. The 520,000,000 FRF debt (Articles 3 and 4 of the 2003 Protocol) 
 
311. Furthermore, the Republic of the Congo must reimburse Commisimpex the amount of 520,000,000 FRF 
specified in Article 3 of the 2003 Protocol, plus interest of 941,141,586 FRF, i.e. 222,749,598.82 Euros, for the 
period of 30 September 1992 through 30 July 2003 (applying a rate of 10% per year), as specified by Articles 3 and 
5 of the 2003 Protocol.  
 
312. With regards to the calculation of interest for the period following the 2003 Protocol, Commisimpex based 
its argument on the Mazars report dated 7 January 2011 which uses a rate of 10.5%.  Mazars justifies this rate by the 
fact that the same rate was “ (…) also  
  

                                                 
120  Mazars Report dated 7 January 2011, Page 11, No. 2.3. 
121  Mazars Report dated 7 January 2011, Page 3. 
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specified in the guarantee issued by the Republic of the Congo on 22 December 1986 and was also used by the CCA 
in its calculation of the debt owed by the Republic of the Congo to Commisimpex as of 31 December 1986”.122 
 
313. The Arbitral Tribunal believes this justification to be incompatible with the agreement reflected by the 
method selected in the Protocol, when computing the interest amount on 520 million FRF for the period of 30 
September 1992 through 30 July 2003.123  This is explained by the Mazars report which uses this method for 
calculating the interest on the amount of 440,000,000 FRF incurred prior to the Protocol: 
 
 “Amount I2 of 941 million FRF of interest appearing in the 2003 Protocol is calculated as follows: 
 
 - Base amount: 520 million FRF. 

 - Rate of 10% per year, compounded annually on September 30 (360-day year and 30-day months). 
 - Period of 30 September 1992 through 30 July 2003.”124 
 
314. The Arbitral Tribunal sees no reason not to also use this contractual method to calculate the late interest 
subsequent to 2003, since the justification provided by Mazars and Commisimpex for  using a rate of 10.5% is not 
satisfactory. 
 
315. In addition, Mazars calculated interest as of 23 August 2003, the date of execution of the 2003Protocol. 
However, since Article 6 of the Protocol anticipates more generally that the final Protocolwould be concluded on 31 
December 2003, the Arbitral Tribunal believes that it was as of that date that all late interest should accrue, and not 
the date of execution of the Protocol.  It was at the end of 31 December 2003 that the non-performance of the 
Protocol became final.  Mazars so concluded in its calculation of interest regarding the 200 million FRF relating to 
the companies to be privatized, for which Mazars computed that the interest accrued as of 31 December 2003, due to 
the failure to into agreements providing for the attribution of companies to Commisimpex by that date, as was 
provided for by Article 6.  Such a restriction is unjustified because it was by 31 December that a final document had 
to be signed, to be applied to all the terms for performance of the commitments assumed by the Republic of the 
Congo.  The interest on the amount of 520 million FRF must therefore accrue as of 31 December 2003, and until the 
payment in full of the debt by the Republic of the Congo (the date of 7 January 2011 determined by Mazars is no 
longer applicable to the extent that the Arbitral Tribunal does not use themethod used by Mazars) at an interest rate 
of 10%, compounded annually as of 31 December of each year. 
 
316. The Republic of the Congo must therefore pay to Commisimpex, in performance of the 2003 Protocol, the 
amount of 520,000,000 FRF, i.e. 79,273,488.96 Euros125 + 941,141,586 FRF i.e. 143,476,109.86 Euros = 
222,749,598.82 Euros plus interest of 10% per year, compounded  
  

                                                 
122  Mazars Report dated 7 January 2011, Page 11, No. 2.2.3. 
123  Exhibit C27, Article 3 of the 2003 Protocol. 
124  Mazars Report dated 7 January 2011, Page 10. 
125  Applicable exchange rate:  6.55957 FRF = 1 Euro. 
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annually on 31 December, from 31 December 2003 until payment in full;  
 
 D. Allocation of arbitration costs 
 
317. Article 31 (3) of the ICC Arbitration Rules grants the Arbitral Tribunal the discretion to determine the 
allocation of arbitration costs. 
 
318. The arbitration costs determined by the International Court of Arbitration in its session dated 9 January 
2013 amount to USD 1,140,000.  Commisimpex stated that its own costs (travel expenses, fees) totaled, as of 2 
November 2012, 4,282,791 Euros (5,163,998 Euros – 881,207 Euros) while those of the Republic of the Congo 
totaled 2,674,300 Euros.  Each of the parties has requested payment of their expenses in full from the opposing 
party. 
 
319. The Arbitral Tribunal stated that although the Claimant was not successful on allits claims, based on the 
absence of a ruling relative to the 440,000,000 FRF share that is equivalent to the amounts owed under the2000 
Award, and the corresponding reduction of interest, the Republic of the Congo was primarily the unsuccessful 
party: its defense as to lack of jurisdiction was rejected by the Partial Award of 20 August 2010; its defense as to res 
judicata was rejected by this ruling, which also rejected its objections as to the validity of the 2003 Protocol and 
ordered it to perform the corresponding obligations. 
 
320. For all these reasons, the Arbitral Tribunal holds that the Republic of the Congo must bear 75% of the 
arbitration costs, determined by the International Court of Arbitration to be US$ 1,140,000.  Since Commisimpex 
advanced 100% of the funds , the Republic of the Congo therefore must pay Commisimpex US$ 855,000 
asarbitration costs. 
 
321. With regards to the legal fees incurred by the parties, the Arbitral Tribunal holds that the Republic of the 
Congo be ordered to reimburse 75% of the reasonable expenses of Commisimpex and that Commisimpex must be 
ordered to reimburse to the Republic of the Congo 25% of its reasonable expenses.  The Arbitral Tribunal notes a 
significant disparity between the amount of legal fees incurred by Commisimpex (4,282,791 Euros) and those 
incurred by the Republic of the Congo (2,674,300 Euros).  It is true that each party is free to dedicate to a proceeding 
the financial resources that seem necessary in its own opinion, however it is all the more true that this does not 
justify that the party that loses in whole or in part would be required to bear the consequences of the choices of the 
other party in this regard.  In this case, the Arbitral Tribunal believes that given the characteristics of the dispute, the 
reasonable amount of the Commisimpex fees must be reduced to 3,500,000 Euros.  Therefore the Republic of the 
Congo must be ordered to reimburse 75% of thereasonable amount of the Commisimpex fees, i.e. 3,500,000 Euros 
x 75% = 2,625,000 Euros, and Commisimpex must be ordered to reimburse the Republic of the Congo for 25% of 
its expenses, i.e. 2,674,300 Euros x 25% = 668,575 Euros.  As a result, the Republic of the Congo shall be ordered to 
reimburse Commisimpex the amount of 2,625,000 Euros – 668,575 Euros = 1,956,425 Euros aslegal fees. 
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NOW THEREFORE, THE ARBITRAL TRIBUNAL: 
 

1) Declares that the petitions of Commisimpex relative to the judgment of the court-ordered liquidation dated 
30 October 2012 are admissible and that it has jurisdiction to hear them, inasmuch as they relate to the 
effects of that judgment on the arbitration proceeding; 

2) Declares that the requirements of international public policy prevent that the liquidation of Commisimpex 
should have any effects on this arbitration proceeding; 

3) Acknowledges the lack of standing of the liquidators appointed to represent Commisimpex in this 
arbitration proceeding; 

4) Rejects the petition of Commisimpex for reimbursement by the Republic of the Congo of the expenses 
incurred in this arbitration by the liquidation proceeding; 

5) Declares that it lacks jurisdiction to hear other petitions by Commisimpex relating  to its court-ordered 
liquidation or that they were rendered irrelevant by Procedural Orders Nos. 7 and 9; 

6) Rejects the arguments based on the res judicata effect of the arbitral award dated 3 December 2000 
rendered in ICC Matter No. 9899, brought forward by the Republic of the Congo; 

7) Holds, in the majority, that the Protocol dated 23 August 2003 is valid and binding on the parties; 

8) Holds that the amounts owed by the Republic of the Congo pursuant to Article 1 of the Protocol dated 23 
August 2003 are those that were granted by the arbitral Award dated 3 December 2000; 

9) Acknowledges and agrees with the petition by Commisimpex to deduct the same amounts from the 
amounts that the Arbitral Tribunal would order the Republic of the Congo to pay and, after having deducted 
such amounts, the Tribunal does not order any payment pursuant to Article 1 of the Protocol of 23 August 
2003; 

10) Orders the Republic of the Congo to pay to Commisimpex, pursuant to Articles 2 and 3 of the Protocol 
dated 23 August 2003, the amount of 222,749,598.82 Euros plus interest of 10% per year compounded 
annually on 31 December, from 31 December 2003 until such time as payment in full is made; 

11) Holds that the Republic of the Congo must bear 75% of the arbitration costs determined by the International 
Court of Arbitration of the ICC in the amount of USD 1,140,000 and that Commisimpex must bear 25% of 
the same; 
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12) In consequence, orders the Republic of the Congo to pay USD 855,000; 

13) Orders the Republic of the Congo to pay Commisimpex’s legal fees in the amount of  1,965,425 Euros; 

14) Rejects all the other petitions of the parties. 
 
 
 
Place of the Arbitration:  Paris (France) 
Date: 01/21/2013 
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