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THE "TRIBUNAL DE GRANDE INSTANCE" - HIGH COURT - OF PAlUS, FRANCE 

CLERK OF THE COURT'S OFFICE 
CIVIL MA TIERS 

FILINGW 194 
OF 7 DECEMBER 2000 

ENFORCEABLE COpy OF AN 
ARBITRA TION A WARD 

HANDED DOWN IN THE DISPUTE 
BETWEEN 

COMMlSIMPEX S.A. (Brazzaville) 

and 

REPUBLIC OF THE CONGO AND CAISSE CONGOLAISE D'AMORTISSEMENT 

Maitre BREMOND Christian 
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THE FRENCH REPUBLIC 

IN THE NAME OF THE FRENCH PEOI'LE 

The President of the "Tribunal de Grande Instance" - High Court - ofPar;s, France, in his court order 
handed down on 12 December 2000, rendered the following arbitration award enforceable: 

FILING DEED 

In the year 2000 on 7 December 2000, Maitre BREMOND Christian appeared before me, the 
undersigned Clerk of the Court, at the Clerk of the Court's Office of the High Court of Paris, France, 
and personally deposited with me the original copy of an arbitration award handed down by Messrs 
Charles CHOUCROY, Jean-Michel DARROIS and Andre BRUYNEEL for filing in the minute book 
oftha Clerk of the Court's Office in conformity with articles 1477 and 1500 of the French New Code 
of Civil Procedure 

Said award mling with respect to the dispute between 

COMMISIMPEX SA (Brau.aville) and the REPUBLIC OF THE CON(,;() and CAISSE 
CONGOLAISE D'AMORTlSSEMENT (Republic of the Congo) 

And signed with me, Clerk of the COllrt, after the doe,unent was read out. 

Signed Mrs COUTENS and Maitre BREMOND Christian 

1st ROLE 
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ICC 
International Chamber of Commerce 
The world business organization 

InlCl11ationaJ Court of Arbitration 

ICC Intemational Court of Arbitration 
38 Cours Albert ler, F-7S008 Paris 

AWARD 
SENTENCE 
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hand-written words : I, tl,,} undersigned, Mattre Christian Bremond, Avoca!. a la Cour - barrister, in 
my capacity of representative of the COMMrSIMPEX S.A. company, hereby request 
acknowledgement by !lIe courts of the enforceability of !lle present award sentence and request the 
issue of a copy of said award sentence bearing the formal words rendering it enforceable. Signed in 
Paris, France on 7 December 2000. (signature) 

INTERNATIONAL COURT OF ARBITRATION 

CASE 9899/AC/DB 

COMMISIMPEX SA (Brazzaville) 

vs 

REPUBLIC OF THE CONGO AND CAISSE CONGOLAISE 
D'AMORTISSEMENT 
(Republic oflbe Congo) 

'This document is an autbentic copy oflhe original Final Award rendered in confonnity with the rules 
oflk ICC Intemational Court of Arbitration. 
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ICC ARBlTRA nON NO 9899 ACIDB 

Commisimpex S.A. (Brazzaville) 
vs 

Republic ofthe Congo and Caisse Congolaise d'Amortisscment 

FINAL ARBITRA nON A WARD 

In the case of 

COMMISIMPEX, a "societe anonyme" • public limited eDmpany - govemed by the 
laws of the Republic of the Congo, entered in the analytical register kept by the 
Clerk of 111e Court of the Commercial Court of Brazzaville uuder the nwnber 80 B 
833, with its registered office at Brazzaville, Boulevard Lyautey, BP 2082, the 
Republic of the Congo, 

hereinafter "COMMISIMPEX" 
plaintiff 

["presented by Messrs Ma't.re Christian BREMOND and Daniel du PUCH, 
Barristers (the V AISSE, LARDIN & Associes firm), located at 51 Avenue 
Montaigne, F-75008 Paris, in accordance with the power of attomey dated 12 
March 1998, 

I) dIe REPUBLIC OF THE CONGO (represented by the Minister of Finance and 
the Budget) whose address for service shall be 1113t oftbe sCeDnd defendant, 

hereinnfter the "REPtIDLIC OF THE CONGO" 
first defendant 

2) CAISSE CONGOLAISE D'AMORTISSEMENT, with its registered office at 
Brazzaville, BP 2090, the Republic of the Congo, 

hereinafter "d10 CAISSE" 
seeDud defendant 

together "the defendants" 

represented by Messrs Jean-Pierre VIGNAUD and Jean-Yves GARAIJD, Barristers 
(the CLEARY, GOTfLIEB, STEEN & HAMILTON finn) 

stamp on left: celtified tllle copy 
PARIS 6/12/2000 
(illegible) A, GRIGERA NAON 
General Secretary 

stamp on right: Intern.Honal Chamber of Commerce 
International Court of Arbitration 
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ICC ARBJTRA nON NO 9899 AC/DB 

Commisimpex S.A. (Brazzaville) 
vs 

Republic of the Congo and Caisse Congolaise d'Amortissement 

FINAL ARBITRATION AWARD 

COMMISIMPEX, a "societe anonyme" - public limited company - governed by the 
laws of the Republic of the Congo, entered in the analytical register kept by the 
Clerk of the Court of the Commercial Court of Brazzaville WIder the llWllbcr 80 B 
833, with its registered office at Brazzaville, Boulevard Lyautey, BP 2082, the 
Republic ofllle Congo, 

hereinafter "COMMISIMPEX" 
plaintiff 

represented by Mcssrs Maitre Christian BREMOND and Daniel du PUG-I, 
Barristers (the V AlSSE, LARDlN & Associes finn), located at 51 Avenue 
Montaigne, F-75008 Paris, in accordance with the power of attorney dated 12 
March 1998, 

1) the REPUBLIC OF THE CONGO (represented by the Minister of Finance and 
the Budget) whose address for service shall be that oftlte second defendant, 

hereinafter the "REPUBLIC OF THE CONGO" 
first defendant 

2) CAISSE CONGOLAISE D'AMORTISSEMENT, with its registered office at 
Bra7..7.:tville, BP 2090, the Republic of the Congo, 

hereinafter "the CAISSE" 
second defendant 

together "the defendants" 

represented by Messrs Jean-Pierre VIGNAUD and JeaJl-Yves GARAUD, Barristers 
(Ille CLEARY, GOTTLIEB, STEEN & HAMILTON finn) 

stamp on left: certified (me copy 
PARlS 6/1212000 
(illegible) A. GRIGERA NAON 
General Secretary 

slamp on right: Internatiollal Chamber of Commerce 
International Colili. of AI1Jitration 
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----,--

located at 41 Avenue de Friedland, F-75008 Paris, in accordance with a power of attorney dated 
24 April 1998, 

Considering the request for arbitration made by COMMISIMPEX on 13 March 1998 to the 
Secretariat of the International Court of Arbitration of the International Chamber of Commerce, 

Considering the statement of case in response by the defendants of 12 June 1998; 

Considering the "acte de mission" (tenus of reference ) of27 July 1998; 

Considering the five statements of case exchanged and filed by the parties ("written statement of 
case" of 30 September 1998; "statement of case in response" of 15 December 1998; "statement of 
case in rejoinder" of 5 January 1999; "statement of case in response and request for stay of 
judgment" of 26 Febmary 1999 and "statement of case concerning plea of stay of judgment" of 
19 March 1999"); 

Considering the files properly produced by the parties backing up these various statements of 
case (plaintiff: 84 exhibits; defendants: 22 exhibits); 

Whcreas during the bearings of 8 April and 6 May 1999, the lawyers for the parties made their 
pleadings, rejoinders and responses to the questions posed by the arbitration tribuna!; 

Considering the minutes of these hearings; 

Considering the tables, calculations, notes and reference numbers and letters banded over by the 
parties, on tlleir Own initiative or at the request of the arbitration tribunal; 

Considering the interim award of28 June 1999; 

Considering the procedural cOUli order of 21 September 1999; 

Considering the expert's report of 14 April 2000; 

Considering the "written sununarising ~iatement of ease after interim award and expert appraisal" 
of the plaintiff (17 May 2000); 

Considering the "written summarising statement of case III response after interim award and 
expert appraisal" of the defendants (16 June 2000); 

Considering the complementary exhibits produced by the patties (plaintiff: exhibits 84-1 and 84-
2 to 98; defendants: exhibits 23 to 36); 
Whereas, during the hearing of 27 June 2000, the lawyers for the parties made their pleadings, 
rejoinders and their responses to the questions posed by the arbitration tribunal; 

Considering the reference numbers and leiters oflhese pleadings; 

2 

Case 1:12-cv-00743-RCL   Document 1-1   Filed 09/02/11   Page 8 of 86



Considering the end of discussions and the beginning of deliberations decided at the end of this 
hearing; 

Considering the minutes of said hearing; 

The Ulldersij.\l1ed arbitrators; 

Mr Charles CHOUCROY, Barrister with the "Conseil d'Etat" and the "Cour de 
Cassation" • Supreme Court - of France, 14 Rue Rosa Bonheur, F-75015 Paris, 
arbitrator designated by the defendant and confirmed by the Arbitration Court during its 
session of3 June 1998; 

Mr lean-Michel DARROIS, Barrister with the Appeal Court of Paris, 67 Avenue Victor 
Hugo, F-75016 Paris, arbitrator designated by the defendants and confimled by the 
Arbitration Court during its session of3 JUlle 199&; 

Mr Andre BRUYNEEL, Professor at the Universite Libre - Free University - of Brussels 
and Barrister on the Brussels Bar, designated on JO June 1998 by the Arbitration Court 
as ~[Q.s..Ldent of the Arbitration Tribunal; 

after deliberating 

unanimously handed down the following award: 

I THE .MAIN POINT OF THE DISPUTE: ARBfTUA TION CLAUSE 

1.1 The dispute eoncems the failure to pay - not contested - promissory notes subscribed by 
the second defendant and endorsed by the first defendant on 20 November 1992, issued in 
conformity with Heads of Agreement n° 566 signed in Braz7zville on 14 October 1992 
between the REPUBLIC OF lliE CONGO (Minister of the Economy, Finance and the 
Plan) and the COMMISIMPEX company. Pursuant to this moratory, the debts of the 
REPUBLIC OF THE CONGO with respect to COMMJSIMPEX, arising from various 
work and supplies contracts allocated to COMMISIMPEX, were drawn up as follows at 
31 October 1992, i.e. 

A. 50,592,081.53 FF 
B. 21,201,872.76 pounds sterling 
C. 34,521,293.24 US dollars 
D. 1,426,623,801 CFA francs. 

The due dates for tlle 956 promissory notes· still held by COMMISIMPEX - go from 30 
January 1993 to 30 December 2002. 

The REPUBLIC OF THE CONGO and CAISSE CONGOLAISE 
D'AMORTlSSEMENT were issued with a sununons to pay on 7 October 1996. Talks 
then took place between the parties but they did not succeed in settling their dispute on a 
fiiendly basis. 

3 
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I.2 The request for arbiu'ation of J3 March 1998 was based 011 the arbitration clause 
stipulated (article 10) in the abovementioned Heads of Agreement ("the dispute shall be 
settled by one or several arbitrators designated in conformity with the arbitratioll rules of 
the lntemational Chamber of Commerce (Paris) ruling in first and filial instance"), and 
on the arbitration clause set out at the end of the letters of commitment and pledge issued 
on 3 March 1993 by the REPUBLIC OF TIlE CONGO ("all disputes arising from the 
present centract shall be definitively settled in accordance with the Rules for Conciliation 
and Arbitration of the International Chamber of Commerce by one or several arbitrators 
in conformity with said Rules. The place of arbitration shall be Paris (France) and the 
language of arbitration shall be the French language"). 

No challenge to the foregoing was made by the defendants in their statement in response 
of 12 June 1998, nor in the "temls of reference", nor in their subsequent statements. 

TIle arbitrators are therefore competent. 

n. CLAIMS AND ALLEGATIONS OF THE PARTIES 

IT.! The plaintiff bases its case 

i) on Heads of Agreement nO 566 of 14 October 1992 between itself and the 
REPUBLIC OF THE CONGO, setting its claims at the amounts A to D as set ont 
in subsection I above; 

ii) on the promissory notes (series P) subscribed in total for these same amounts, in 
eonfonruly with the abovementioned heads of agreement by CAISSE 
CONGOLAISE D'AMORTJSSEMENT and endorsed by the Minister of the 
Economy, Finance and the Plan; 

iii) on the promissory notes (series I) issued with respect to the 10% interest provided 
for under the abovementioned beads of agreement, and 

iv) on the letters of cemmitment and the letters of pledge signed on 3 March 1993 by 
the Minister of the Ecenomy, Finance and the Budget. 

According to the plaintiff, the REPUBLIC OF THE CONGO to date has not made any 
payment of the abovementioned amounts, which caused it first of aU to carry out several 
attachments for precautionary purposes in Franee on claims of the REPUBLIC OF THE 
CONGO and CAISSE CONGOLAISE D'AMORTISSEMENT with respect to third 
parties and, secendly, to file its request for arbitration. 

COMMlSIMPEX then requested the arbitration tribunal to hold "the aUegations and 
claims of the COMMlSIMPEX cempaJly" well-founded and consequently, 

4 

Case 1:12-cv-00743-RCL   Document 1-1   Filed 09/02/11   Page 10 of 86



"to order CAISSE CONGOLAISE D'AMORTISSEMENT and REPUBLIC OF THE 
CONGO jointly 'llld severally to pay COMMISIMPEX the anlount of tbe promissory 
notes subscribed or endorsed by themselves all 20 November 1992, which came to 
maturity on 28 Febl'llary 1998, i.e. 

45,213,169 FF representing the amount of notes in French francs (FF) of the P and I 
series, and 
30,851,008 USD representing the amount of notes in US dollars {US D) of the P and 
I series, and 
19,007,703 GBP representing the amount of notes in pounds sterling (GBP) of the P 
and I series, and 
1,274,945,971 XAF representing the amount of notes in CFA francs (XAF) of the P 
and I series, 

Aod to hold that each of the notes reaching maturity shall bear interest at the contractual 
rate of 10.5% per annum as of the corresponding due date set out in the lists of 
promissory notes appended to the present request, with annual capitalisation of said 
interest in conformity with article 1154 of the French Civil Code, as of the date of the 
present request, and 

to hold tlla! there is event of default for the claim represented by the promissory notes of 
series P, maturing subsequently to 28 Febl'llary 1998, and 

To order CAISSE CONGOLAfSE D'AMORTISSEMENT and the REPUBLIC OF 
THE CONGO jointly and severally to pay the COMMISIMPEX company the entire 
nominal amount of each promissory note in principal, not yet reaching maturity, after 28 
Febnlary 1998, that is to say the following amounts of: 
- 24,452,89 FF 
and 
- 16,685,293 USD 
and 
- 10,247,572 GBP 
and 
·689,534,856 XAF francs (CFA) 

and to order them jointly and severally to pay the following amonnts, i.e. 
-6,011,313 FF 
and 
- 4,101,201 USD 
and 
-2,519,196 GBP 
and 
- 169,510,647 XAF francs (CFA) 

as compensation for prejudice caused to the COMMfSIMPEX company; 
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To order CAISSE CONGOLAISE D'AMORTISSEMENT and the REPUBLIC OF 
THE CONGO jointly and severally to pay the COMMISIMPEX company the sum of 1 
million US dollars as compensation for fees and expcnses committed for tile present 
arbitration proceedings and precautionary measures; and 

To order them jointly and severally to pay ille entire arbitration fees, including the fees 
and expenses of the arbitrators and also administrative fees; and 

To order temporary enforcement of any arbitration award to be handed down 
notwithstanding allY and all action and/or appeal, no guarantee by COMMISIMPEX 
being required". 

The total amount of the abovementioned claims dms came in principal to 5,677,321 FF, 
to 52,637,501 US dollars, to 31,774,471 pounds sterling tUld to 2,133,991,474 CFA 
fraIlcs, without prejudice to the abovementioned interest. 

ill its amplitying slUnmarising statement of case of 17 May 2000, the plaintiff 
reactualised as follows the amount of its abovementioned claims (with no change to the 
surplus of its claims for procedural and arbitration compensation, or to temporary 
enforcement of the award), i.e. 

"To order CAISSE CONGOLAISE D'AMORTISSEMENT and d,e REPUBLIC OF 
urn CONGO jointly and severally to pay the COMMISIMPEX company the anlount of 
the promissory notes subscribed or endorsed by them on 20 November 1992 rcaching 
maturity 011 I July 2000, i.e. 

61,395,5991'1' representing the amount of notes in French francs (1'1') of the P and r 
series~ and 

41,892,427 USD representing the amount of notes ill US dollars (USD) ofthe P and 
r series, ruld 

25,789,358 GBp representing the amount of notes in pounds sterling (GBP) of the P 
and I series, and 

1,731,267,454 XAF representing the runount of notes in CFA francs (XAF) of the P 
and I series) 

And to hold that each of the notes reaching maturity at 1 July 2000 shall bear interest at 
the contractual rate of 10,5% per annunl for tile runDunt and, as of the corresponding due 
date set out ill the lists of promissory notes appended to the present statement of case 
(disclosures 35 to 38), will, annual capitalisation of said interest in confonnity willI 
ruticIe I 154 of the French Civil Code, as of 13 March 1998, and 

to hold that there is event of default for the claim represented by the aggregate amount of 
all of tile promissory notcs of the P series, rcaching maturity subsequently to 30 JUlle 
2000,and 
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To order CAISSE CONGOLAISE D'AMORTISSEMENT and the REPUBLIC OF 
THE CONGO jointly and severally to pay the COMMfSfMPEX company the entire 
aggregate anlOun! of each promissory note of the P series not yet reachitlg maturity 
beyond 30 Jlme 2000, that is to say the following amount~ of: 

- 12,648,020 FF 
and 
- 8,630,323 USD 
and 
- 5,300,468 GBP 
and 
- 356,655,960 XAP francs (CPA) 

witll interest at the legal fate with anuual capitalisation as of 1 July 2001 until complete 
payment, and 

and to order them jointly and severally to pay tile following amounts, i.e. 

- 1,633,703 PI' 
and 
-1,114,750 USD 
and 
- 684,644 GBP 
and 
- 46,068,060 XAP frrulcs (CPA) 

as compensation for the prejudice, in particular financial prejudice, caused to the 
COMMISfMPEX company. 

Il.2 In their stHtement in response of 12 hme 1998, the defendants claim 

i) that tile letter sent by the Minister of Finance on 7 March 1998 cannot be 
interpreted as an acknowledgement of debt and constitutes an offer, which was 
refused by COMMISlMPEX and which, consequently, has become null and void; 

Ii) tlUlt the heads of agreement of 14 October 1992 - and consequently the promissory 
notes and commitments arising from it - are null and void and not binding; 

iii) that COMMISIMI'EX does not provide any proof of the claims arising from 
execution of public contracts allegedly financed by it. 

On these bases, the REPUBLIC OF THE CONGO and the CAlSSE request the 
Arbitration Tribunal to: 
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"officially record that the proposal of 7 March 1998 is null and void; and 

officially record the nullity of Heads of Agreement n° 566 of 14 October 
1992 and of the promissory notes and letters of conunitment of 3 March 
1993; and 

to hold that the plaintiff does not show proof of the claims for which it 
requests payment"; 

and, consequently, to 

"dismiss all of COMMISIMPEX's claims; and 

to order COMMISIMPEX to pay I million US dollars in compensation for 
costs committed by the REPUBLIC OF THE CONGO and CAISSE 
CONGOLAISE D'AMORTISSEMENT; and 

to order COMMISIMPEX to pay all of the arbitration fees", 

Furthermore, the defendants claim, specify or request, in their statement of ease in 
rejoinder of 15 December 1998 

i) that at the date on which Heads of Agreement nO 566 was concluded, they "were 
not the debtors of COMMISIMPEX for the principal", this apparently giving rise 
to lluUity ofthe promissory notes for lack of eause; 

ii) "that they hereby infonn the REPUBLIC OF THE CONGO and CAISSE 
CONGOLAISE D'AMORTlSSEMENT that t1,ey reserve the right to take action 
against COMMISIMPEX to obtain reimbursement of any and all amollnts which 
may have been unduly paid"; 

iii) that their consent, Oil signature of Heads of Agreement n° 566, was tainted due on 
the one hand to mistake and on the other to fraud On the part of the plaintiff, thus 
apparently I,";ving rise to the nullity of said heads of agreement. 

In their amplifying slInIDJarising statement of case in rejoinder, the defendants 
refonnulated their pleadings as follows: 

"Consequently to the foregoing, the Arbitration Tribunal is requested 

(lLConccming the claim for paymellt9i the Jlotes of the P and I series which Came to 
maturity all I July 20QQ 

To nile that Heads of Agreement n° 566 is null and void, as are the 
corresponding promissory notes issued under said Heads of Agreement 
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11° 566, and as are the letters of coillmitment. and letters of pledge signed by 
the REPUBLIC OF THE CONGO on 3 March 1993; and 

To officially acknowledge that any debts that the REPUBLIC OF THE 
CONGO may have had with respect to COMMISlMPEX for the disputed 
public works contracts are time barred; and 

Consequently, to order COMMJSlMPEX to pay the REPUBLIC OF THE 
CONGO tile sum 0[203,523,810 FF; and 

Subsidiarily 

To hold and judge that Heads of Agreement nO 566, the purpose of which is 
mainly to consolidate a set of pre-existing debts, cannot have resulted in 
burdening the defendants with a debt of a greater mnount tllaJl the pre-existing 
debts; and 

To reduce ti,e runount of Heads of Agreement nO 566 to that of the 
acknowledged pre-existing debts, if applicable, as being valid, which shall not 
exceed the sum of 114,559,926.60 FF in principal; and 

To hold that tllC letters of pledge, in any case, are null and void, and to deduce 
from tllis fact that COMMISIMPEX could only be, if applicablc, an 
unsecured credi tor; and 

To also hold that tile promissory nores, lettcrs of commitment mId letters of 
pledge, issued Witll no underlying claim, arc null and void; and 

On an even more subsidiary bqsis 

To hold and judge that all of Il,e promissory notcs reaching maturity before 
13 March 1995 arc subject to the three-year time bar, taking aCCO\Ult of 
failure to present them and to draw up protests; mId 

Consequently, to hold and judge that the REPUBLIC OF THE CONGO is 
thus free from its obligations with respect to COMMISlMPEX under the 
corresponding letrers of commitment. 

GL~oIlsidering the r91uest to the court to hand down an adverse decision jointly against 
the REPUBLIC OF THE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT 

To hold and judge that pursuant to the nUllity of I"leads of Agreement nO 566, 
only the REPUBLIC OF THE CONGO could, if applieable, be the debtor of 
COMMISIMPEX under the pre-cxisting debts; 
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$ubsidiarily 

To hold and judge that pursuant to the reduction of the amount consolidated 
by Heads of Agreement n" 566, the defendants could only be bound to pay the 
promissory notes for the llillount as thus reduced; 

Even_more subsidiarily 

To hold and judge that the defendants may only be jointly and severally bound 
with respect to the promissory notes which are not time barred, as CAISSE 
CONGOLAISE D'AMORTISSEMENT is not a party to Heads of 
Agreement n" 566. 

(3} Concerning the claim for event of default of the promissory notes of the_ P series 
which hav_e not yet reached maturity 

To hold and judge that article 1188 of the French Civil Cooe on which 
COMMISIMPEX bases its claim for event of default, does not apply in the 
case at hand as the letters of pledge are null and void; 

And, consequently, to dismiss COMMISIMPEX's claim for event of default. 

(4) Concerning COMMfSIMPEX's claim for damages 

To dismiss COMMISIMPEX's claim tor damages. 
1YJ1l) Concerning arbitration costs 

To dismiss COMMISIMPEX's claim; and 

To order COMMISIMPEX to pay the detendants the sum of I million US 
dollars to reimburse costs committed by them in the prescnt arbitration 
proceedings, and also to order it to pay arbitration costs such as the latter are 
defined by article 31 of the Arbitration Regulation of the ICC." 

m. ASSIGNMENT OF THE ARBITRATION TRIBUNAL 

HI.! In accordance with section 6 of the "temls of refercnce" signed on 27 July 1998 ("tenns 
of reference" mainly set up during the meeting of 7 July 1998 between the arbitrators and 
the parties' legal advisers), the Arbitration Tribunal's assignment is as follows, i.e. 

after studying the pleadings, rejoinders and items of evidence of the parties, 

after hearing the legal advisers of the lalter, 
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.--------------_ .... _---_ .. -

and after ally and all other acts of procedure or investigation which it shall deem 
necessary, 

to rule on the following disputed points, i.e. 

A - Does the plaintiff have the capacity to take legal action and is its representation 
valid? What are the procedural consequences of the decisions that tile Arbitration 
Tribunal shall take with respect to these two questions? 

B - Are the defendants, whether jointly and severally or not, the debtors in principal of 
COMMISIMPEX, and on what basis (public contracts, heads of agreements 
and/or promissory notes alld/or letters of conunitment alld of pledge) and for what 
amounts ? 

C - In the case of all affimlative response to question B, are the defendants, whether 
jointly and severally or not, tile debtors of COMMISIMPEX for interest (with or 
without capitalisation), and for what amounts ? 

D· In tile ease of an affinnative response to question B, and taking account of the 
response to question C, are the defendants bonnd, whether jointly and severally or 
not, to repair other prejudice caused by them to COMMISIMPEX ? 

E - It is necessary, moreover, in all cases, to rule Witll respect to the claHns for 
procedural compensation made on the one hand by tile plaintiff and on tbe other by 
the defendallts. 

F· It is necessary, finally, in conformity with article 31.3 of Ole ICC Arbitration 
Regulations, to exactly deteonine the arbitration costs alld to decide upon which of 
the parties payment is incumbent Or in what proportion, if it is snared alnong them. 

n12 TIle Arbitration Tribunal must also rule with respect to the request to obtain a stay of 
decision made by the defendant~, subsequently to the "temlS of reference", in their 
statement of case of 26 February 1999; according to the plaintiff (statement of case of 19 
March 1999, this request is neither admissible nor well-founded. 

IV. PLACE, LANGUAGE AND PROCEDURE OF THE ARBITRA nON 

In aCCOrdallCe with sections 7 and 8 of tlle "terms of reference" 

I. TIle place of arbitration shall be Paris, France. 

2. The Jallguage of arbitration shaU be the French language. 

, 
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3, The arbitration shall be subject (0 the Arbitration Regulations of the Intemational 
Chamber of Commerce, to the "terms of reference" and to the mandatory 
provisions of the French New Code of Civil Procedure (titles V and VI of book IV 
concerning private arbitration in international matters); the suppletory provisions 
of the French Civil Code shall apply in a subsidiary mallller. 

4, The Arbitration Tribunal shall rule in law, as the parties did not agree that the 
arbitrators should rule as compounders, 

5, The arbitrators may make temporary andlor partial awards depending 011 the 
development of the arbitration, 

V. LAW APPLYING TO THE MERITS 

In aceordance with section 9 of the "terms of reference", it is "French law which applies, 
without prejudice to issues for which the rules of French international private law could 
lead to the implementation ofa foreign law", 

VI. PROCEDURAL PLEAS 

111e defendants have contested COMMISIMPEX's capacity to take legal action (infra 
VI. 1) and the validity of its representation (infra VOl, 

A fmal ruling was made with respect to these two pleas in the interim award of 28 June 
1999, in the terms fully reproduced hereafter (VI. 1 and VI.2), 

"VI. I According to the defendants, the COMMISIMPEX company has disappeared, mainly on 
the grounds that it ceased any and all business activities since tIle end of 1990 and no 
longer has any statutory or real registered office; consequently it is no longer able to take 
legal action within the meaning of article 117, paragraph 1 (in reality 2) of the French 
New Code of Civil Procedure, Said inexistence was apparently set out in a certificate of 
automatic removal from the register of collunerce of Brazzaville, drawn ltp On 4 June 
1998, taking effect at II September 1996, "after totally ceasing to exercise its business 
activities during 1995", 

This challenge, however, must be assessed on three bases, i.e, 

i) the burdeu of proof is upon the defendants; 

ii) account must be taken of Ule de facto situation - sometimes creating undeniable 
cases of force majeure - in the Republic of the Congo (changes of government, 
administrative malfunction, consequences of the civil war of 1997 including 
looting of the registered office of COMMrSIMPEX, the compulsory repatriation 
of its Chairman and the holding of meetings of the Board of Directors and the 
General Meeting in France); 
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iii) Company law applying to COMMISIMl'EX is Congolese company law, 
that is to say French company law as it existed at the date of the 
independence of the REPUBLIC OF TIm CONGO, i.e. 15 August 1960 
(thus mainly the French Act of 24 July 1867), to the exclusion of any and 
all subsequent French Jaws. This solution - which is not contested - is 
made necessary by the French conflict oflaws rule. 

Under the rules oflhis Act of24 July 1867 (as moreover in present-day French company 
law), a company which has properly and validly aequired legal entity status (which is not 
contested, no more tllan tl,e statement of alteration entry of 2 August 1984) only 
disappears after it is wound up and its liquidation completed. However, in the ease at 
hand., it is neitller shown nor even claimed that the shareholders of COMMISIMPEX 
took any decision whatsoever to dissolve the company, which is eonfinned in no 
uncertain maImer by tile general meeting held in Paris before a "notaire" - lawyer and 
Jegal official - on 1.5 February 1999 (it heing unnecessary to take account of the various 
minutes produced by the plaintiff for the period 199 I to 1998), 

It is even an accepted fact, in French law, that "putting the company in mothballs" is not 
a cause for winding up (Cass .• French Sup. Court - Com. Sec. 17 January 1997, Bull. 
IV 1'.77 and Dalloz 1977 LR. 311, remarkJ-CI. Bousquet; see also Casso Plen. 31 March 
1995, Dalloz 1995 p. 321). 

Furthennore, under the old nIles of French company law (as, moreover, under the 
present-day rules), failure to accomplish the legal obligations of a "societe anonyme", i.e. 
public limited company, does not cause it to disappear for all that. In particular, removal 
from the register of commerce (where it has been properly and validly carried out in 
accordance with procedures provided for) does not in itself, in the ordinary law of 
companies, give rise to the disappearance of the legal entity; the legal entity of the 
compaI'Y survives removal of the latter from the register of commerce (Cass. Com. Sec. 
15 May 1986, Bull. V n° 163; 26 January 1993, Bull. IV nO 33). TIle defendanL~, 
moreover, have specified that they only asserted removal from the register of commerce 
alleged by tilem insofar as said removal was a demonstration of the inexistence of 
COMMISIMPEX. 
The various certificates aIld attestations produced concerning entry in the register of 
commerce of Brazzaville are therefore not relevant for the purpose of ruling on tile plea 
conceruing legal capacity put forward. However, the Arbitration Tribunal will note that 
the tln·oo docunlents prior to the request for arbitration (therefore drawll up in tempore 
non suspecto) are consistent witi) respect to each other, and confirm the existence of 
COMMISIMPEX (i.e. the abstract from the register of commerce of 25 November 1996, 
the abstract from tile register of commerce of 6 March 1998 and the certificate of 29 
January 1998) whereas tile throo documents subsequent to the request for arbitration are 
affected by various forms of uncertainty (certificate of removal from the register of 
commerce of 4 June 1998, taking effect at II September 1996, concerning the ceasing of 
business activities in 1995, contrary, moreover, to the writings of the defendants in 
accordance witil which "COMMISIMPEX ceased to exist as of the beginning of the 
19905"; attestations of I 6 June 1998 - with no original copy being available - in 
accordance with which tile abovemcntioned attestation of 29 January 1998 is merely tile 
result of an error or unlawfill behaviour all the part of tile signatory Clerk of the Court). 

_ ':;; )C:': LA <:::~~, 
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TIle Arbitration Tlibunal officially notes, moreover, that the existence of 
COMMISIMPEX had never been contested by the defendants before the beginning oftlle 
arbitration procedure (and even after the latter insofar as their statement in rejoinder of 
12 June 1998 makes no mention of this and makes a claim against COMMISIMPEX) 
and that the plea was asserted for the first time at the hearing of 9 July 1998 before the 
judge in charge of enforcement of the High Court of Paris. This faet is completely 
consistent with the items of evidence produced by the parties concerning their relations 
between 1990 and the beginning of the arbitration procedure in 1998, whether with 
respect to the period prior to the tel1nination of business activity in 1995 covered by the 
abovementioned celtificate of removal from the register of conunerce (period during 
which were signed, in particular, Heads of Agreement nO 566 and tile promissory notes of 
1992, and the letters of conunitment and pledge of March 1993, as wel.l as the two legal 
consultations drawn up by jJ,C highest magistrates in jJle country) or the subsequent 
period (failure to contest after the formal sumnlOns of 7 October 1996, memo from 
CAISSE CONGOLAISE D'AMORTISSEMENT of 15 January 1997 refelTing to 
COMMlSIMPEX as a "company govel1led by Congolese law", negotiations in 1997· 
1998, leiter of 7 March 1998 sent to the Banque Saradar bank by tbe Minister ofFinallce 
and the Budget., etc). 

Finally, it being unnecessary to ellter into the argument betwoon the parties concerning 
jJ,e existence or the limits of a res judicata situation Wllich would be binding On tile 
arbitrators, the Tribunal notes tile following in three French court decisions handed down 
ill 1998·1999 in disputes, concerning attachment proceedings and summary proceedings, 
betwoon the parties to t.he present arbitration, i.e. 

a) In his judgment of 30 July 1998, the judge in charge of enforcement of the High 
Court of Paris, to whom the plea of the inexistence of COMMISIMPEX was 
submitted, deemed, on the one hand, that the abovementioned attestations calling 
into question the validity of the abovementioned attestation of29 January 199& are 
"subject to uncertainty" and on the other halld Il,at "the ending of business 
activities since 1995 ... does not reflect jJ,e actual situation of the company, with 
respect to which, moreover, the Congolese authorities have never - until July 1998 
. contested the existence. 

b) III his judgment of 23 February 1999, another judge in charge of enforcement of 
the High Court of Paris, to whom tile plea of tlle inexistence of COMMISIMPEX 
was once again submitted, doomed on the one hand that the abovementioned 
certificate of removal from the register of commerce was in contradiction with 
other items of evidence handed into Court and, on the other hand, that the 
termination of business activities since 1995 was not proven. 

c) 10 his court order of 16 March 1999, the President of the High Court of Paris, 
sitting in summary proceedings pursuant to a petition from the REPUBLIC OF 
THE CONGO and CAISSE CONGOLAISE D'AMORTISSEMENT requesting 
him to order that the disputed promissory notes be held on an escrow account, 
decided that this was not necessary after mentioning the abovementioned judgment 
of30 July 1998. 
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To sum up, the Arbitration Tribunal decides that the plaintiff had the requisite legal 
capacity to properly bring its request for arbitration and that, consequently, the plea is 
not founded. 

"V1.2 According to the defendants, Mr Mobsen Hojeij (signatory of the power conferred Oil 12 
March 1998 all Mattres Bremond and du Puch to represent COMMISlMPEX in any and 
all legal, arbitration or other proceedings against the REPUBLIC OF THE CONGO and 
CAISSE CONGOLAISE D'AMORTISSEMENT under the heads of agreement of 14 
October 1992), did not, at the date on which the arbitration proceedings were brought, 
possess the requisite powers of legal representative of COMMISIMPEX and tilat, 
consequently, COMMISlMPEX did not bring the arbitratioll proceedings properly and 
validly (implementation of article 117, paragraph 2 (ill reality 3) of the French New Code 
of Civil Procedure. 

111is challenge is based on various accusations, mainly concerning the authenticity and 
the registration by the Congolese authorities of variolls general meetings and Board of 
Directors' minutes produced by COMMISIMPEX for the 1991 to 1996 period; 
fillthermore, the defendants assert, that even if these documents were authentic, the 
powers of attorney of Mr Mohsen Hojeij expired before the arbitration proceedings were 
brought. 

These accusations are comprehensible (in particular insofar as they concern mistakes -
material or otllerwise - or registrations apparently not perfectly carried out by the 
competent Congolese service), but tile Arbitration Tribuna! deems that they are not 
sufficient to justify tile systematic calling into question of the existence and scope of said 
minutes, on a basis mainly consisting of suspicion and hypotheses. 

Above all, tile Arbitration Tlibuna! deems t11at systematic exanlination of each of these 
accusations concerning documents of the 1991 to 1996 period is not necessary to enable 
it to reach a decision concerning the plea of invalid representation where, at the date of 
signing of the abovementioned power of attol'lley conferred, Oll 12 March 1998, Mr 
Mohsell Hojeij was in fact a director and the Chainnan of COMMISIMPEX in 
accordance with the tenns of tile second resolution voted by the General Meeting held in 
Paris on 19 November 1997, pursuant to the civil war which had torn Brazzaville apart 
tllat year aud its consequences (including the default minutes of June 1997) "The General 
Meeting of shareholders hereby decides to renew Mr Mohsen Hojeij's term of office as 
director for a peliod of three years, to end with tile General Meeting called to approve the 
accollllts of the business year ending December 31 2000". 

111e same General Meeting of 19 November 1997 also voted another resolution, ilie fifth, 
conferring express powers in colmection with the present dispute. 
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"The shareholders' meeting hereby gives thc Chairman of the Board of Directors the 
widest powers to continue attempts at reaching a friendly settlement concerning the debt 
of the Republic of the Congo acknowledged by I-leads of Agreement UO 566 of 12 
October 1992. 

Should these negotiations fail, the shareholders hereby grant full pewers to the Chainnan 
to undertake in the name and on behalf of the company, any and all legal and/or 
arbitration action which he shall deem necessary within the framework of execution of 
Heads of Agreement nO 566 of 12 October 1992 against the Republic of the Congo." 

11.0 defendants assert that the abovementioned minutes of 19 Novcmber 1997 is 
obligatorily a falsified documcnt. This claim is based on an argument asserting alleged 
non-conformilY of signatures (the Arbitration Tribunal for its part deeming that there is a 
reasonable or sufficient appearance of confonnily) and an argument asserting 
inconsistency (the Arbitration Tribunal deems that this accusatioll, even if it were weU­
founded, would not be determining and would not suffice to adversely affect the clear and 
precise scope of the two resolutions set out above). 

In any case, even supposing that doubt subsists concerning these minutes of 19 
November I 997, the Arbitration Tribunal notes that the E,,1raordinary General Meeting 
held in Paris before a "notaire" on 15 Febf1laIY 1999 voted the four following resolutions 
with respect, according to the case, of approval, cOrUirmation, ratification or correction 
ofa material error, i.e. : 

i) approval of the minutes ofthe Board of Directors' meeting held on 4 January 1999 
(error brought up by the defendants conceming the minutes ofthe General Meeting 
of 19 November 1997; convening of an Extraordinary General Meeting to obtain 
confimlation of the appointments of directors made by the General Meeting of 19 
November 1997 and the duration of these diroctorships); 

ii) ratification as required of renewal of the directorships by the General Meeting of 
19 November 1997; 

iii) acknowledgement of the abovementioned error, the directorships renewed by the 
General Meeting of 19 November 1997 terminating with the General Meeting 
which shall be called to approve the accounts of the business year ended December 
31 1999; 

iv) "The General Meeting hereby renews as required the powers conferred upon the 
Chairman of the Board of Directors by the General Meeting of 19 November 1997 
(5th resolution), and renews its full approval of the steps taken by the Chairman 
since said date within the framework of the dispute between the Company, and the 
Republic of the Congo and Caisse Congolaise d'Amortissement, ill particular the 
filing of a request for arbitration on 13 March 1998 before the Intemational 
Chamber of Commerce. 

16 
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It was in fact an accepted tenet of French law under the Act of 24 July 1867, tilat 
ratification by the General Meeting of a "societe anonyme" removed allY previous defects 
arising in particular from the lack of powers of the Board of Directors (Enc. Dalloz., Dr. 
Com., 1st edition, "Societes", V "Conseil d'administration" - Board of Directors- nO 74 et 
sequitur), It has even bcen held in law govel11il1g "societes it responsabilite limit6e" -
limited-liability companies - that a simple "meeting of associates" can be decmed to be a 
general meeting empowered to decide with respect to corporate business (Cass, Com, 
Sec. 7 January [953, J.c.P, 1953-1I-7728), 

To sum up, the Arbitration Tribunal decides that proof of the inexactitude of tile 
information in the minutes is not shown and that if required, the deed of 15 February 
1999 would have covered the aJleged irregularities," 

VII. REQUEST FOR STA Y OF DECISION 

In its third statement of case ("statement of case in response and request for stay of 
decision" of 26 February 1999), the defendants for the first time made a "principal" 
rG"quest for a stay of decision "while awaiting a final decision of the Criminal Court 
pursuant to the complaint filed by the REPUBLIC OF THE CONGO and CAISSE 
CONGOLAISE D'AMORTISSEMENT on 13 January 1999 for forgery, use offorgcry, 
fraud and attempted fraud". 

'The plaintiff - who continned at the hearing of 6 May 1999 that it no longer contested 
the admissibility of this complaint - stated in its "statement of case concerning the plea 
for stay of decision" of 19 March 1999 that, in its opinion, the request for st'iy of 
decision was inadmissible and subsidiarily ill-founded. 

The request to obtain a stay of decision was definitively dismissed by the interim award 
of28 JuneI999 in tile following terms, as fully reproduced hereafter (VII.! and VlI,2), 

VJIl The Arbitration Tribunal notes first of all that the request to obtain a stay of decision is 
not part of the points to be decided in confonnity with section 6 of tile "tenns of 
reference" of 27 July 1998 and wa~ brought subsequently, during the proceedings, in the 
third statement of case, abovementioned, of the defendants, TIle Arbitration Tribunal 
also notes that the complaint was filed on 13 January 1999 with the Senior Examining 
Magistrate of the High Court of Paris, that is to say two days before the time-limit set by 
the arbitrators for handing in the statement of case in rejoinder and claim by 
COMMlSIMPEX; fhrthermore, some of the accusations made in the complault had 
already appeared in the previous writings of the defendants, 

The request to obtain stay of decision is based on the traditional rule in domestic law (the 
purpose of which is to avoid conflict between two court decisions governed by the same 
domestic system) in accordance with which "civil proceedings follow criminal ones", 
expressed in French law in article 4 paragrap-h 2 of the French Code of Criminal 
Procedure ("However, stay of decision ,vith respect to this action exercised before the 
civil court is ordered as long as a final mting has not been given with respect to action 
brought by the Public Prosecutor, once the latter has begun"), C'Alnsequently, this 
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prOVISIOn does not apply to international arbitration unless the "ternlS of reference" 
referred to said Code or to said provision, which is not thc case here. 

However, things would be otherwise if article 4 paragraph 2 of the French Code of 
Criminal Procedure were of all international public order nature, capable of making an 
award dismisSlllg the request to obtain stay of decision suhject to criticism tlllder article 
1502, 5th paragraph of the French New Code of Civil Procedure. However, French legal 
writers and case Jaw do not sec article 4 paragraph 2 abovementioned in such a light 
(Rohert, "L'Arbitrage, Droit interne et droit international priv6", 5th edition, nO 344, p. 
296; Cass., Civ. Sec., 1st, 7 April 1998, Bull. I nO 139). 

Furthermore, criminal decisions deemed to be res judicata in France are not binding on 
the Arbitration Tribunal where the dispute and the proceedings are governed by 
il1temational arbitration. 

With respect to procedure, the "terms of reference" provides for the implementation of 
the arbitration mles of the Intemational Chanlber of COll1l1lerce, the "tenus of reference" 
and the mandatory provisions of the French New Code of Civil Procedure (titles V and 
VI of book IV concerning private arbitration ill international matters), Consequently, it 
is those mles and the general mles of international arbitration which prevail; moreover, 
the "ternls of reference" only refer to the suppletory provisions oftl,e French New Code 
of Civil Procedure on a "subsidiary" basis. 

Even ifit were supposed - quod non - that article 1460 of the French New Code of Civil 
Procedure, i.e. the "NCPC", applied in the case at hand, it would require compliance with 
the "guiding principles of the trial as set out in articles 4 to lO, II (paragraph 1) and 13 
to 21" of the Code; these principles colltain neither the mle in accordance with which 
"civil proceedings follow criminal ones" nor the provisions of the Code concerning 
dilatory pleas (articles 108 to Ill) or pblS to obtain the interruption of proceedings 
(articles 377 to 380-1). 

It is, however, the very nature, the specificity and the originality of intel'llationaI 
arbitration which opposes automatic application of the mle to international arbitration, 

Fouchard, Gaillard and Goldmall ("Trait6 de I'arbitrage commercial international", Litec 
publishers, 1996 nO 1660) write as follows, "The question as to whether the nile in 
accordanec with which "civil proceedings follow criminal ones" the implementation of 
which would be very dangerous in arbitration matters, in particular in the field of 
international arbitration, is a public order one, has been brought up but not finally 
resolved by case law (362). In Swiss law, the respollse has been negative (363)". As for 
Matthieu de Boisseson ("Le droit franyais dans I'arbitrage international (GLN-Joly, 1990 
nO 775), he has the following opinion with respect to the criminal point of law plea, i,e, 
"An intemational arbitration procedure taking place on French territory is not an ordinary 
procedure. It is autonomous and international, it contains speeific mles aJld it is carried 
out by arbitrators who arc no! the representatives of the legal order of a State. This 
refleetion means, in my opinion, that if a criminal charge were filed by one of the parties 
or by a third party on French territory, once tlle arbitration procedure had begun, none of 
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the parties could assert the rule that "civil proceedings follow criminal ones" in order to 
request the interruption oflhe arbitration procedure". 

The Arbitration Tribunal shares these opinions. Application of the traditional domestic 
rule is not only irreconcilable fi'om the point of view of principle with the nature of 
international arbitration but, furthermore, it is likely to substantially affect the rapidity 
and efficiency thereof, due to both normal and dilatory, i.e. for the purposes of gaining 
time, lise which may be made of it. 

It is quite another thing for the arbitrators "to measure the effects of a (criminal 
investigation) on the operation of tile arbitration, in particular, if for example documents 
which are essential to the arguments are the subject of incrimination" (de Boisseson, Op. 
and loc quoted), which makes it possible for the arbitrators, depending on thc 
circumstances of the ease, either to exercise their faculty (and not d,eir obligation) to stay 
tileir decision or to consider that the acts and/or facts incriminated in the criminal case 
will not influence the outcome of the disJlute in a determining maImer, or to deem that 
they possess sufficient grounds for exanlining the case, in particular on the basis of 
article 20 of the Arbitration Rules ofthe ICC". 

"VIL2 Subsidiarily, even if a doubt existed conceming the absence of an intemational public 
order aspect to the rule of article 4 paragraph 2 of tilC "CPN" (see, in particular 
observations 'mder Paris, 24 January 1991, "Rev. arbitrage" 1992, 158, sub Ill) or 
concerniJlg the prevalence of the general rules of international arbitration, steady French 
case law deems tilat it is up to dIe arbitrators to determine the conditions of 
implementation of the rule of article 4 paragraph 2 of the "CPN" (see, in particular the 
abovementioned decision and court order handed down in sUlTUl1ary proceedings of 12 
Fcbruary 1996, "Rev. arbitrage" 1.996, 135, 2nd case). This power of appraisal is 
sovereign (Paris, 16 June 1994, "Rev. arbitrage" 1996, 128, 2st case; adde, in particular 
Paris, 30 March 1995 "Rev. arbitrage" 1996, 131, abovcmcntioned observations in fine 
under Paris, 24 January 1991 and de Boisseson, opus quoted p. 792 and reference) : "As 
the arbitrators have decided that the criminal proceedings had no influence over the 
judgment of the case submitted to them, the conditions for the implementation of tho rule 
ill accordance with which "civil proceedings follow criminal ones" were not fulfilled. 
This appraisal, which COl1cems the merits of the case, escapes tile control of the Court to 
which a request for avoidance is made". 

When exercising this sovereign power of appmisal conferred upon them, the arbitrators 
have the possibility of staying their decision where they find or presume the existence of 
fraud, which would be grounds for such stay of decision. 

It is in tJ,C light of these principles that it is necessary to examine any possible influence 
over the arbitration underway by the criminal proceedings. To do so it is necessary to 
distinguish d,e two aspects of the complaint, i.e. a) the accusations offorgel'Y and usc of 
forgery (infra a) and b) the accusations of fraud and attempted fraud (infra b). 

a) The accusatiglls . .Qf for.@'!y~e of forgery concern the ("statement in response 
and request for stay of decision" of 26 Febmary 1999, p. 1) : "(i) an abstract from 
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the register of COrrUl1erce allegedly dated 6 March 1998 1, (ii) cerutin minutes of the 
board meetings and of the general meetings and the presence sheets of said 
meetings forwarded for the purpose of backing up the statement of case, and (ill) 
an attestation from Mr Jean-Pierre Coutard, and minutes enclosed with said 
certificate". The statement of case, however, shades these accusations of forgery 
by specifying subsequently that "an examination of these documents reveals that 
they can only be forged or falsified documents or, if 111ey not been forged or 
falsified, docUJ11ents for accommodation purposes". 

Consequenttly,the documents mentioned concern the admissibility of the action 
under the two aspects discussed hereabove sub VI. 

i) the alleged inexistence of Conunisimpl''x 

The arbitrators have rejected this plea (supra VU) mainly on three grounds, 
i.c. 

the absence of winding up (and properly terminated liquidation) decided by 
the shareholders; the defendants have not claimed the contrary; 

1110 notarised minutes of the General Meeting of 15 Febnmry 1999; the 
authenticity ofthis deed is not contested; 

• under the former rules of Frcnch company law, as under the present ones, 
failure to accomplish the lcgal obligations of a "societe anonyme" does not 
cause it to disappear for all that, no more than to be removed from the 
register of conunerce : the lack of authenticity of the documents concerned 
by the complaint would therefore not give rise to 11le inexistence of the 
plailltiff. 

Furthert11ore, thc arbitrators have pointed out tlJat the various certiflcates and 
attestations produced are not relevant for the purpose of ruling with respect to 
11,e plea of legal capacity made; the lack of authenticity of tl,e abstract from 
11,e register of eonnnercc of 6 March 1998 (or indeed of the attestation of 29 
January 1993) would therefore not give rise to the inexistence of the plaintiff 
either. 

ii) Alleged invalid representation of Commisimpex 

The arbitrators have rejected this plea (supra VI.2), without basing 
themselves on the documents (period 1991 to 1996) set out in the complaint 
but of course on the minutes of the General Meeting of 19 November 1997, 
which it is claimed are a forgery. However, the arbitrators have specified that 
in the case of doubt concerning these minutes, the resolutions set out iu the 

1 It should be pointed out that the abovementioned attestation of29 January 1998 is not mentioned here, 
whereas it is in page 2 of the compi<lint. 
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notarised minutes of the General Meeting of 15 Fe!llua!)' 1999 would be 
enough to ensure validity of the disputed representation ofMr Mohsen Hojeij, 

11,e result of the foregoing is that the authenticity or tl,e lack of authenticity 
of the documents set out in the complaint (nor tllcrefore their examination 
within the framework of tl,e criminal proceedings tUlderway) would no! have 
any significant influence, a fortiori determining, ou tlle validity and 
admissibility of the requcst for arbitration, 

b) The accusations of fraud and attempted fraud 

In its "statement of case in response and request to stay the decision" of 26 
Febmary 1999, an examination of the ill-founded nature of Comrnisimpex's claim 
(pages 13 to 18) and the "nullity of Heads of Agreement n° 566 and the 
undertakings entered into for execution of Heads of Agreement nO 566 for lack of 
consent" (pages 19 to 21) contains repeated allegations of "procednral fraud", 
"multiple fraud constituting forgery and swindling, which Commisimpex has 
con:un.itted and is still conunitting" of "manoeuvling, intrigue and fraud, which was 
Conmusimpex's daily bread" and of "an induced mistake", concluding (page 21) 
that "fj·om the foregoing developments it is clear that the REPUBLIC OF THE 
CONGO and CAISSE CONGOLAISE D'AMORTISSEMENT were tl'e victims 
of fraud, which is characterised by the use by Comrnisimpex against them of 
fraudulent llh'Uloeuvl'ing in order to obtaill promisso!)' notes without a cause", 

The plaintiff2 in its "statement of case concerning the plea of stay of decision" of 
29 March 1999, responds to tl,e accusations of fraud and attempted fraud 
mentioned in the complaint (described as "new procedural posturing"), by 
discussing the merits of the claims and defence arguments, dceming, moreover, 
that "the purpose of the complaint is to indirectly cause the arguments taking place 
before the Arbitration Tribunal to fOCllS in fact on the alleged f-ailure to eXe'Cule the 
public contracts by Com111isimpcx and the quantum of payments made in this 
respect" (page 14), concluding that "it thus appears that the assessment of the 
allegations of alleged fraud - manifestly time barred - by the Criminal Court has 
no influence over the obligations entered into by the defendants, who placed their 
signatures on the promisso!)' notes" (page 15), 111e plaintiff also pleaded that the 
thesis of fraudulen! misrepresentation was not based on any statement or fact 
actually distinct from the alleged error, 

The Arbitration Tribunal itself will obtnin the supplemental)' information and 
quantified analyses allowing it to take its decision, in full acknowledge of the facts, 
concerning the validity or nullity of He<uls of Agreement nO 566 and the disputed 
promisso!), notes with the help of the expert's report mentioned sub IX; if 
neccssa!)" the arbitrators will also have recourse to other means of examination 
allowed bOtll by the general mles of international arbitration and by article 20 of 
the ICC Arbitration Regulations, Furtllennore, the Arbitration Tribunal shaH not 

2 After having pointed out, in particular, that said handover took place in November 1992, i.e. more 
tban six years before the complaint was filed. 
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" """""-------"----------------"---

hesitate to take account of any and all new infonnation (even if arising from the 
criminal investigation) submitted to it in adversary proceedings by the parties 
before the end of the discussions prior to the deliberation concerning Il,e final • award" 

To sum up, the request fur stay of decision is dismissed"" 

VIII. TEMPORARY ORDER 

The interim award of 28 June 1999, on the basis of a first examination of the merits (pages 18 to 
30), temporarily ordered the dcfendants to pay Ille plaintiff the slim of 15,000,000 US dollars in 
accordance with the teuns hereafter fiJlly reproduced, Le" 

"The Arbitration Tribunal deems (supra (VITI. I to VIIU» that, as matters stand, the hypothesis 
of tile existence of a net debt on the PaIt of COMMISIMPEX with respect to tile defendants is 
ncithcr proven 1101' even credible, and tbat COMMISIMPEX was indeed the creditor of the 
detendants, botb before Heads of Agreement n° 566 and on the basis of the latteL It remains that 
d,ere is still some uncertainty as to the amount of these claims as SOOI1 as one leaves the 
negotiable Instnanents field (amount of the 956 unpaid promissOly notes subscribed On 20 
November 1992). This can only be detennined by an expert's report (infra (IX». 

A temporary order is already justified for an anJount representing a very small paIt of the totality 
of d,e claims (which come, for the principal alone, to more than 650 million FF Or 110 million 
US dollars), and which cannot be seriously contested after examination of the file, in particular 
the exhibits - including the most recent one - handed in by the defendants. 

With respect to the forgoing, the Arbitration Tribunal allows only the two amounts (5 aIld 10 
million dollars) identified in the letter of 7 March 1998 hom tile Minister of Financc aIld the 
Budget to the Banque Saradar bank, proposed as the first payments which would have been made 
as of 1998 in the case of agreement to a ncw rescheduling agreement (this agreement would have 
concerned the time-limit for reimbursement and the rates, with no express reference to any 
reduction of the debt). It cannot reasonably be doubted as matters stand that at least the two 
abovementioned amounts constitute undeniably a due, in particular with regard to the 
circIlHlstaIlces which surrounded the drafting of dIe letter and the coherence between this letter 
and all of the other previous documents emanating from the defendants (cf supra (VIII3 c». 
Even in the context of urgent negotiation, the Minister could never have proposed payment ill 
good faith of the two abovemcntioned anlOunts if he had not been certain that COMMISIMPEX 
was indeed the creditor of the Congolese State, for amounts greatly in excess thereof. 

TI,e total of 15 million dollars - which represents about 12"5% of tile principal cJainJed by 
COMMISIMPEX and about one sixth of COMMlSIMPEX's claims under Heads of Agreement 
nO 566 - remains, moreover, slight as compared to the total amount of the fanner promissory 
notes returned, according to the leiter of 24 November 1992 O.e. Ille equivalent of 49,398,963.78 
US dollars) and much lower than the total of the new promissory nOles subscribed in dollars for 
principal alone (34,521,293.24 US dollars) or to the payments scheduled by the defendants 

• Such new items of evidence were not submitted to Ihe arbitration tribnnal before the ending of 
discussions OIl 27 June 2000. 
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--------------

themselves for the years 1989 to 1991 alone (i.e. the equivalent in CFA francs of30,834,399.24 
US dollars). 

Tlus temporary order was banded down against the defendants jointly and severally, who, ill tllCir 
statements of claim have not contested their joint and several links. 

TIle final award shall decide Witll respect to the temporal), sum granted before ruling in law." 

IX. EXPERT'S REPORT 

The Arbitration Tribunal in its interim award of28 June 1999 deemed tbat it could only mle with 
respect to the palties' claims, argumei1ts in defence and allegations when it has been able to 
precisely detemulle ilie total a1noun! of ilie claims between, on the one halld COMMISIMPEX 
and, on the oilier hand the REPUBLIC OF TIIE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT, arising from the disputed contracts at 31 October 1992. The technical 
complexity of the allegations of the defendants concerning the contracts and payments, and also 
ilie lack of satisfactory conciliation concerning the former promissory notes (wheilier retnmed or 
nor), did not in fact make it possible to so determine in a satisfactory 1llaImer. Under these 
circumstances, the Arbitration Tribunal deemed that it was vital to have recourse to expert 
appraisal and consulted the palties beforehand on 7 September 1999, ill confolmity with alticle 
20.4 of the Arbitration Rules of the ICC, conceming appointment of the expert, tile detailed 
definition of the latter's assignment and advance payment of fees. 

In its procedural order of21 September 1999, the Arbitration Tribunal 

1. Decided to have recourse to an expert, whom it appointed in the person of Mr Rene 
RICOL, chartered accountant and auditor, and legal expert with the French Suprcmc 
Court, whose offices are at 135 Boulevard Haussmann, F·75008 Paris. 

2. (a1ld 4 to 12) Set out its detailed instructions with rcspect to the carrying out and supervision 
of the expert proceedings. 

3. Defined the expert's assigrunent as follows, without prejudice to the faculty for the 
Arbitration Tribunal to clarify, complete or extend said assignment subsequently, i.e. 

a) Giving his technical opinion in order to enable the Arbitration Tribunal to 
determine, in the appropriate currencies, the exact, total updated amount of the 
claims between, on the one halld COMMISIMPEX a11d, Oil the alller hand the 
REPUBLIC OF THE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT at 31 October 1992, wiiliou! taking account of Heads of 
Agreement nO 566 of 12 October 1992 and the discount which it incorporated. 

b) The report set out sub a implies, ill pmticular that the expert shall try to reconcile 
in a sure, clear and complete manner, the quantified data presented by the parties 

23 

Case 1:12-cv-00743-RCL   Document 1-1   Filed 09/02/11   Page 29 of 86



after mlillg from a technical point of view: 

i) with respect to the allegations of the defendants in accordance with which: 

several of the contracts and additional clauses at the origin of 
COMMlSLMPEX's claims as set out ill Heads of Agreement n° 566 were 
not executed, Or were not completely executed, or were badly executed; 

- some of these contracts had 110 purpose (identical work); 

iil with respect to the allegations of the defendants in accordance with which 
COMMISIMPEX was paid several times for the same contracts or the same 
claims over jJ'e REPUBLIC OF THE CONGO; 

iii) with respect to what became of the fomler promissory notes (paid, 
discounted, retomed, not returned, "taken into account" or not in Heads of 
Agrecment n° 566, etc.). 

c) And jf at 31 October 1992, reciprocal claims exist.ed, giving his technical opinion 
in order to allow the Arbitration Tribunal to determine, on jJ,e one hand the exact, 
total updated anlOunt of the claim of cach of the parties over the other(s) and, on 
the other hand, the net amount after set-off of reciprocal claims. 

The expert's report (54 pages and 2 appended volumes) was handed in on 14 April 2000. 

X. SUBSEQUENT PROCEDURE 

At the invitation of the Arbitration Tribunal, the parties then exchanged and handed in 
synthesised summing up pleadings replacing all previous writings (except with respect to pleas 
concerning procedure, concerning which the Arbitration Tribunal had Il.lIed in the interim award: 
cf supra VI) : "the summarising and amplifYing statements of case" of 17 May 2000 (plaintiff) 
and 16 June 2000 (defendants). 

FurthemlOre, complementary exhibits were produced (exhibits 84-1 and 84-2 to 98 by jJ,C 
plaintiff; exhibits 23 to 36 by the defendants). 

Discussions were ended and the case was prepared for deliberation at the end of the hearing 
(pleadings, rejoinders and replies to the questions of the Arbitration Tribunal) held on 27 June 
2000. 

24 

Case 1:12-cv-00743-RCL   Document 1-1   Filed 09/02/11   Page 30 of 86



----.------------------------~ 

XI. ON THE MERITS 

XI.A PRIOR QUESTION; PLAN 

XI.A.l Should the non-negotiable instruments defence arguments be examined ? 

This prior question is one of the disputed points specially mentioned in the "terms of referenee" 
(sub 6, B) : on what bases (public contracts, heads of agreement andlor promissory notes andlor 
letters of commitment and pledge) are the defendants allegedly the debtors of COMMISIMPEX 
for the principal? Tlus was decided by the interim award of 28 June 1999 in the tenns fully set 
out hereafter, and was no longer discussed or contested subsequently. 

"The plaintiff bases its argllments on the lIegotiable instruments terrain * to obtain, principally, an 
adverse decision against the defendants on the basis of promissory notes P and I reaching 
maturity at the latest on 28 February 1998 (last due date prior to the request for arbitration), 
asserting, moreover, the irrevocable, unconditional undertaking entered into by the REPUBLIC 
OF TI:!E CONGO in the letters of commitment (and the letters of pledge) of3 March 1993. 

On the other hand, the REPUBLIC OF THE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT inlmediately based tileir arguments on non-negotiable instruments 
grounds, asserting the lack of a cause for tl,e promissory notes and the nullity of Heads of 
Agreement nO 566. 

In French law the nde that pleas are not binding does not apply in the relations between tl,e 
drawer and the drawee of a bill of exchange or in the relations between the maker and the 
beneficiary of a promissOIY note. The drawee of a bill of exchange may tllerefore assert the lack 
of a cause for tl,e commercial paper against the drawer (Ripert and Roblot, "Trailll de droit 
commercial", tome II, edition 12, nO 2045). The solution is identical for the maker of a 
promissory note, who can assert failure to execute the obligation arising from the fundamental 
relationship or from payment already made against the beneficiary who is still the bearer tl>ereof 
(Gavalda and Stouftlet, "Effels de commerce", 1998 edition, p. 164 and reference). 

The legal relationslup arising from the commercial paper and the former legal relationship known 
as the fundanlental relationship arc therefore separate from each other (Ene. Dalloz, "Droit 
commercial", V "Effets de commerce", n° 17 and reference). 

The drawee or the maker may therefore, parallel to any negotiable instruments law arguments, 
assert pleas arising from the fundamental relatiolL~hip against the drawer or the beneficiary who 
is still the bearer of the commercial paper. 

Thus, arguments in defence based 011 negotiable ilL,truments or outside negotiable instruments 
coneerning the relations (initial or underlying) between parties must be examined by the 
Arbitration Tribunal, whether in the case of CAISSE CONGOLAISE J)'AMORTISSEMENT 
(maker of the notes) or the REPUBLIC OF THE CONGO (in its capacity of endorser}". 

* The non-negotiable instruments law arguments being, however, asserted on a subsidiary basis. 
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XI.A.2 Plan 

It will follow up the disputed points st.ill to be decided in accordance with the order set out in the 
"terms of reference" (supra TIL J, B to F) and the following distinction: XI.B. Arc the defendlillts 
the debtors of COMMISIMPEX for the principal 'I; XI.C Other questions on the merits; XI.D 
Procedural compensation and arbitration fees. 

XI.B ARE THE DEFENDANTS ("acte de mission" m.l, B) THE DEBTORS OF 
COMMISIMPEX FOR THE PRINCIPAL ?; 

jointly and severally or not? 

all what basis, i.e. (public contracts, heads of agreement and/or promissory notes and/or 
letlers of connnitolent and/or of pledge) ? 

for what amounts 'I 

XI.B.I First approach on llie basis of tile ex!]!!!.!.", 

(interim award of 28 June 1999, VIII.! and VUL2, the tenns of which lire fully 
reproduced hereafter) 

" I °1 Examination of the exJlibits produced concerning llie alleged debts.llfihg defendants 
willi res~~ to CQMMISIMPEX 

It is essential to give a precise chronological presentation hereafter of those of said 
exhibits produced whieh emanate from the defendants or which are a part of them. Willi 
respect to llie foregoing, a distinction shan be made between Heads of Agreement nO 566 
and execution lliereof (infra a), the period prior to Ille heads of agrcement (infra b), and 
the period subsequent to the latter (infra c). 

a) Heads of agreement [!~.566 and exccution ti1er®X 

In aceordancc with the preamble of Heads of Agreement nO 566 signed in Brazzaville on 
14 October 1992 by the Minister of dIe Economy, Finance and die PIal] (Mr Clement 
Mouamba) and COMMISIMPEX "outstanding debt willi respect to work, after taking 
account of various payments made in favour of COMMTSIMPEX and the discount of 
ecrtain promissory notes, comes to (same amounts as tbose mentioned hereafter)". In 
accordaJlec willi alticle 1 of the beads of agreement "llie total of llie various debts at 31 
October 1992 is drawn up in llie original currency at the following amounts: 

A. 50,592,08 J .53 FF ( .. ) 
B. 21,201,872.76 pounds sterling (.,,) 
C. 34,521,293.24 US dolJars (".) 

D. 1,426,623,801 CFA francs (".)",3 

3 These four amounL" in total, came to the equivalent. of 
86,832,448.52 US DOLLAHS OR 49,285,800.03 GBP OR 459,343,644.94 FF OR 22,967,247.20 FCFA 

/<'~:.~~:~.~ 
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,-------------,----_. 

Article 2 spreads out tile payment of these debts over ten years, in 120 monthly 
instalments, the first of them to be paid on 30 January 1998; the interest rate is 10% 
(article 3); the debt in principal and in interest shall be given concrete fonn (article 5) by 
promissory Doles subscribed by CAISSE CONGOLAISE D'AMORTISSEMENT and 
eodorsed by the MINISTER OF nm ECONOMY, FINANCE AND TIlE PLAN. 

The 956 promissory notes were subscribed and endorsed in Brazzaville, and thell handed 
over to COMMISIMPEX on 20 November 1992, 

The Minister of the Economy, Finance and tile Plan (Mr Clement Mouamba) signed, and 
then handed over to COMMISIMPEX, on 3 March 1993, a letter of commitment and a 
leIter of pledge for each series of promissory notes in the same currency, for the same due 
date. Each letter identifies the prom.issory notes concemed, due dates and amounts. 

Eacb letter of commitment contains principally i) an irrevocable and unconditional 
collunitment on the part of the REPUBLIC OF nIE CONGO to pay at due date the total 
amount, in the cU1Tency in question, of the promissory notes as set out in the letter, ii) 
waiver of tile possibility of asserting any plea based on any right whatsoever arising from 
the contract(s) at the origin of the making of the promissory notes, and iii) a declaration 
tilat the undertaking would be considered a collunercial act, and that the Congolese State 
waived tile possibility of asserting any form of immunity with respect to Il,e courts and 
execution, that the letter is subject to French law and that any and aU disputes would be 
decided by arbitration by the ICC. 

Apart fi'om the repetition of various st.ipulations as abovementioned in the letter of 
commitment, each letter of pledge contains, principally, the setting up of a pledge 
(followed by the terms and conditions tilereof), i,e. "To guarantee unconditional payment 
of all promissory notes made in favom of the COMMISIMPEX S.A. CAlmpany and all 
promissOlY notes made in favour of the COMMISIMPEX S.A. colllpany endorsed in 
favour of allY other place of business, bank or endorsee body or delegate, we hercby 
pledge and hand over by way of pledge, without dispossession, in favour of any and all 
beneficiary or endorsee, or place of business discounting the abovementioned promissory 
notes, all of our resources which are legally capable of being used as a basis for a pledge, 
for the nominal amount, costs and incidentals ofll,e abovementioned promissory ootes". 

Pursuant to a legal consultation of 5 March 1993, the First President of the Supreme 

Court of tile Cong04 (Mr Lenga), after making express reference to Heads of Agreement 
n° 566 "determining the temls and conditions of payment of tile outstanding debt between 
the Republic of the Congo and the Conunisimpex company", gave the usual attestations 
concerning legal capacity, power and competence of the Congolese signatories of tile 
heads of agreement and the promissOlY notes and confirmed as follows: 

4 For another case of a legal consoltation given by this high judge, see the "Convention de CrMit et de 
Refinancelllent" of 26 Febnmry 1988 signed between the CCA, the Popular Republic Ot..ql~gQ 
certlun banks and credit and financial institutions and the BNP bank, the representati.ve::.,~~2T~'" 

I' ~I!" '('" "" 

I /' (,,' ""-j C::Li~.·.,·,.·-, ....... 
• '/ 71 _, u.~\;( ,',S:",'. ".",'IIJ \., 

{-~" 90, Av:·".3 (,' ''"-:~:''':YSile:' i 
\ 76.: ",j F'.~,n'S / 
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"That the obligations of the Congolese State arising from signature of the heads of 
agreement and Ille making of Ille promissory notes constitute obligations of a commercial 
nature subject to private law and shall remain valid with respect to all ofllleir provisions, 
shall bc binding on the Congolese State and shall be acknowledged as valid in the 
Republic of the Congo. 

Consequently, all of the conditions required under Ille Constitution, Legislation and 
Regulations in force have been duly carried out and the documents examined for the 
purpose of the present opinion include valid undertakings which are binding and 
enforceable in conformity with their provisions." 

A second legal consultation, signed on 15 March 1993 by the First President and the two 
Presidents of the Supreme Court, con finned the foregoing in a similar manner with 
respect to the aforemeutioned letters of commitment and pledge. 

In his attestation of approval of I March 1993, the Minister of the Plan, Economy and 
Future Prospects (Mr Nguila Moungounga·Nkombo), after having made special 
reference to the contract and Heads of Agreement nO 566, had acknowledged the various 
commitments and obligations of the Congolese State. With respect to the contracts 
giving rise to Heads of Agreement nO 566, the Minister wrote that "all work conceming 
these markets has been fully completed and carried alit in conformity will, state-of-the-art 
building techniques and the standards thereof as delivered to the Contractor". 

A letter from COMMISIMPEX to the Minister of Finance and the Budget (Mr Clement 
Mouamba) dated 24 November 1992, but handed over to the Minister in Paris or in 
Braz7-llviHc on 3 March 1993, mentions the retum "in the appendix, as agreed in article 7 
of Heads of Agreement nO 566 signed on 14 October 1992, of all of the tonner 
promissory notes which were still in our possession, in accordance with the following 

list", for a total of 17,216,3811'1', 18,798,738 USD and 15,521)325 GBP. 

Finally, in it5 letter of I I March 1993 to CAISSE CONGOLAISE 
D'AMORTISSEMENT (received by the latter Oil 16 March 1993), COMMISIMPEX 
specified the discount incorporated in Heads of Agreement nO 566 and enclosed various 
documcnts for thc execution of said heads of agreement. Appendix 1 to this letter is 
identified as !bllows : "1. Appendices 0 I to I I C, which show the calculations made by 
CAISSE CONGOLAISE D'AMORTISSEMENT - Messrs MABONZO, General 
Manager and NGUEKOUMOU, Director of Debt at the time". 

5 These three mnounts represented in total the equivalent of 
usn 49,398,963.78 
or £ 28,038,682.46 
Q! FF 261,320,514 
Q! FCFA 13,066,025,700.09 
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b) Tbe period prior to Heads of AgreemenQ!".166 

Tbe amounts of the debts specified in Heads of Agreement nO 566 first of all, are not 
inconsistent with the amounts of the contracts and additional clauses (aU co-signed by 
Colonel Denis Sassou-Nguesso, at dle time Head of State and President of d,e Council of 

Ministers) mentioned in the abovementioned documents, sub a6 

The "Memo for the attention of Comrade Minister of the Plan, Finance and the 
Economy", sent by CAISSE CONGOLAISE D'AMORTISSEMENT on 18 February 
1989, makes reference to a total claim of 21,766,339,075 FCFA (to be updated with 
respect to inrerest), within tJ,e framework of the preparation of a heads of agreement, 
rapid signature of which was recommended by CAISSE. 

A telex sent on [[ December 1989 by CAISSE (under tJle signature of its general 
manager, Mr Emile Mabonzo) to the Bank of Credit and Commerce International (BCCI) 
(Paris) estimates COMMISIMPEX's claims at 31 December 1988 at 21,080,000,000 
FCFA, i.e, 421,600,000 FF, 

Another telex from CAISSE CONGOLAISE D'AMORTISSEMENT sent to BCCI 
(paris) on 13 January 1990 (under the signature of Mr Jean-Paul Engaye, new general 
manager) refers to the same abovementioned amount of 21,080,000,000 FCF A. 

The "Memo for the distinguished attention of Minister of dlC Economy, Finance and the 
Plan", sent by CAISSE in June 1991 carries out actualisation at 31 May 1991 of the 
abovementioned amount, i,e, 27,208,404,401 FCFA, This document once again insists 
on concluding negotiations rapidly (on the one h,md to avoid an increase in interest, and 
on tbe other hand because COMMISJMPEX is in litigation with BCCI), and makes 
reference to the instructions received from the Minister (obtaining a supplementary 
discount from COMMISIMPEX and an extension of the amortisation period), 

This document was confirmed by another memo of June 1991, which, for information 
purposes, updated COMMISIMPEX's claim (0 28,339,795,515 FCFA, 

'Ibis latter amount is to be found again in the "Information memo for the very 
distinguished attention of the President of the High Council" of 18 June 1991 (memo 
signed by Mr DzolUua-Nguelet, its President), of the "Commission des biens mal acquis" 
- Committee tor dishonestly acquired property - which, with respect to the contracts and 
additional clauses mentioned in the foregoing documents sub A, refers to a total FCFA 
claim of 28,339,795,515, for which the following payments had been 
scheduled :4,671,632,573 FCFA for 1988, 1,094,963,342 FCFA for 1989, 

1,962,667,201 FCFA for 1990 and 946,035,732 FCFA for 19917 The memo specified 
that "no payments have beellll1ade to COMMISIMPEX to date", 

6 It is to be noted 11m! certain other conlmets entrusted to COMMISIMPEX were tenninated in 1991. 

7 The total of these amounts was equivalent to 
FF 173,905,976,96 
or USD 30,834,399,24 
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The difference between the abovementioned total of 28,339,795,515 I~CFA (updated at 
31 Oclober 1992 by COMMISIMPEX to 29,269,598,989 FCFA) and the total amount 
of the debts mentioned in Heads of Agreemcnt n° 566 (FCFA 22,235,587,294) 
constitutes the (second) discount of about 25% repeatedly referred to by the parties 
during the discussions and explained by COMMISIMPEX to CAISSE in its 
abovementioned letter of 11 March 1993 concerning execution of Heads of Agreemcnt n° 
566. 

c) The period subsequent to Heads of Agreement nO 566 

On 16 January 1997 (therefore subsequently to the first fonnal swrunons notmed by the 
plaintiff) by a "Memo for the distinguished attention of the Minister of the Economy, 
Finance and the Plan" (at the time Mr Moungounga), the general manager of CAISSE 
CONGOLAISE D'AMORTISSEMENT (Mr Emmanuel Ngono) summarised the 
baekgroillld of the debt and the consolidation of 1992, setting out the amounts stipulated 
ill Heads of Agreement nO 566, set at 56.62 billion FCFA the outstanding debt and 
arrears at 31 October 1996, and suggested negotiating a new consolidation which would 
concern the interest rate and the period of redemption while suggesting "a gesture in 
favour of this (Congolese law) company", 

Finally, still in the same vein, the letter sent on 7 March 1998 by the Minister of Finance 
(Mr Mathias Dzon) to the Banquc Saradar bank representing COMMISIMPEX in the 
negotiations illlderway at the time, must be fully reproduced here, i.e. 

"Gentlemen, 

After examining our divergent positions during our meeting in Libreville, we wisb to 
reiterate our proposal to YOll in order to settle the dispute between ourselves and your 
client COMMISIMPEX, that is to say 

payment of 5 million dollars; 
Sii,'llature of another agreement based on new tenns and conditions, concerning a 
longer time-limit for reimbursement and a reasonable interest rate; 
payment on30 December 1998 oflhe sum of 10 million dollars. 

The new schedule of payment arising from this agreement should be SClUpll[OUS[Y 
complied with by both parties, in particular the Congolese State. 

This having been stated, we wish to point out to you that COMMJSIMPEX's claim over 
tile Congolese State concerns internal debt. This exceptional treatment which we are 
proposing to you really conters the natnre of a privilege on it. 

In the contrary case, we shall infonn your client of the terms and conditions applying to 
internal debt, which we shall draw up by mutual agreement with the International 
Monetary Fund (IMF). 
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Counting on your IIndel'standing and thanking YOIi for your availability, J remain, Yours 
Faithfully. " 

Although at tlus point it is not necessary to decide as to the nature of this letter 
(acknowledgement, non-accepted and therefore null aJld void offer, as tile defendaJlts 
claim andlor an extrajudicial admission, as the plaintiff asserts), it is sufficient to note 
that it was a "propesal" made witllin tile fi'aJnework of negotiations underway, entirely 
consistent with the other documents emanating from the REPUBLIC OF THE CONGO 
and CAISSE CONGOLAISE D'AMORTISSEMENT for more than ten years. 

2°( Preliminary remarks 

In none of the seventeen documents (or series of documents) produced, emanating from 
the defendants or with respect to which they are parties, does there appear aJly challenge 
whatsoever of the claims mentioned in Heads of Agreement nO 566, either :from the point 
of view oflheir principal or their amotlllts. 

Not only are these documents numerous but they cover a long period of time, botll prior 
to, coucontitant with and subsequent to Heads of Agreement n" 566; they express a unity 
and continuity of behaviour since tile first contracts of the 19805 Ulltil March 1998. 

These doewnellts are consistent with each otller and each one of them is consistent with 
Heads of Agreement nO 566 itself. 1110 differences in figures are always capable of being 
explained., in particular by Ule discount of 1992, updating, interest and conversions. 

The seventcen dOcUlllellts (or series of documents) abovementioned emanate, moreover, 
from persons(institutions having legal competence (the successive Ministers of FillaJlce, 
in particular) and technical competence (CAISSE CONGOLAISE 
D'AMORTISSEMENT, a public corporation set up precisely for the purpose of, anlong 
other tlrings, ma.naging aJld ensuring the service of tlle debts of the Congolese State) 
despite the changes of regime, President, Minister and General Manager of CAISSE. In 
tlus respect, it should also be pointed out that the defendants have never contested the 
continuity of tile Congolese State or the acknowledgement of its acts, contracts and debts. 

It is also relevant to specify that one of tile co-signatories of the disputed contracts 
presently exercises the duties of Head of State, Illat Heads of Agreement n° 566 \vas 
entered into in 1992 after the coming to power of the elected President Pascal Lissouba 
(with no denial or challenge of the contracts previously entered into and the debts arising 
from them), that none of the successive Ministers of Finance took a different attitude 
from tlJat of his predecessors and that this also applies to the successive General 
Managers of CAISSE (some of whom, moreover, remained in office despite a cbange of 
President, Government or Minister of FinRnce). 
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.---____ 11 lOIli _ 

None of the documents emanating from the REPUBLIC OF THE CONGO or CAISSE 
CONGOLAISE D'AMORTISSEMENT contains any challenge whatsoever of the 
validity or the figures, Ul particular during the period of almost six years stretching from 
the signing of I'Ieads of Agreement nO 566 to the begilUJing of the arbitration. 

Furthennore, the fonnal sunUllonses sent as of September 1996 have not given rise to 
any written reaction placed in the file and, above all, to any challenge concerning the 
contracts, COMMISIMPEX's claims, Heads of Agreement nO 566 or the disputed 
promissory noles. However, the fonnal SUllnnonscs of September 1996 and January 
1997 hinted expressly at the actions which COMMISIMPEX would be obliged to take, 
in particular from the arbitration point of view, if a rapid settlement was not found. 

Consequently, the Arbitration Tribunal deems that on the basis of the items of evidence 
which have been supplied to it (supra (10 and 2°», there exists sufficient proof of the 
plaintiffs claims both from the negotiable instruments point of view (the dishonoured 
promissory notes) and from the non-negotiable instluments point of view (Heads of 
Agreement nO 566)." 

XI.B.2. Claims and defence argUl)l"lLts concernjng the alleged claims in principal, of 
COMMISIMPEX 

The plaintiff requests the COUlt 

I) to order the defendants jointly and severally to pay COMMISIMPEX "the an'Quut of 

notes made or endorsed by them on 20 November 1992, which matured on8 I July 
2000", that is to say 

FF 61,395,599 (notes in FF of the P and I series) 
USD 41,892,427 (notes in US dollars oflhe P and I series) 
GBP 25,789,358 (notes in pOllnds sterling of the P and I series) 
XAF 1,731,267,454 (notes in CFA francs of the P and I series) 

and also, "after a decision of default of tenn of the claim represented by the aggregate 
anl0unt of all of tI,e promissolY notes of tile P series reaching maturity subsequently to 
30 June 2000, to order the defendants jointly and severally to pay COMMISIMPEX the 
aggregate amount of these notes, that is to say 

FF 12,648,020 
USD 8,630,323 
GBP 5,300,468 
XAF 356,655,960 

8 More precisely one should read "reaching maturity before 1 Jilly 2000", consequently including tllOse 
maturing Oil 30 June 2000. 
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______ '_.__ •• ,_~,.,. • .. ., ................... _______ r' ... ~ 

The defendants assert the following defence argumcnts and/or claims against thcse claims: 

first ("(1) Principally"), 

"- May it please the Court ... to hold Heads of Agreement n° 566 null and void and 
also the promissory notes issued under said Heads of Agreement nO 566 and also the 
letters of commitment and letters of pledge signed by the REPUBLIC OF TIm 
CONGO on 3 March 1993, and 

To rule that ,my debts which the REPUBLIC OF THE CONGO may have had with 
respect to COMMISIMPEX under the disputed public works contracts are time­
barred, and 

Consequently, to order COMMISIMPEX to pay the R.EPUBLIC OF THE CONGO 
the sum 01203,523,810 FF"; 

secondly ("(1) Subsidiarily" - pa,tim), to reduee the amount of Heads of Agreement n° 
566 and to hold the promissory notes, the letters of commitment. and letters of pledge null 
and void; 

and, thirdly, ("(3)"), to dismiss COMMISIMPEX's claim to obtain event of defimlt for 
the promissory notes not yet maturcd, after holding "that artieie 1188 of the French Civil 
Code does not apply in the case at hand laking account of the nullity of the letters of 
pledge", 

Consequently, these defence arguments require an aJ1alysis of the public contracts at the orig;" of 
tile alleged Congolese debt~ underlying Heads of Agreement nO 566 (infra XI.B.3). 

Xl.B.3 Public contracts at the origin of the alle,g~!LCQ!1!m!r;§9 debts underlyingJleads_of 

Agrl&l1JlL\lt.ll~_JQQ 

a) TIw defendants have made various allegations concerning the contracts themselves; they 
did this for the tlrst time in their statement of case in response of 15 December 1998 
(their statement of case of 12 June 1998 did not yet make any reference to this). 

" 

The defendllllts claimed i) that several of the contracts and additional clauses at the origin 
of the COMMISlMPEX claims mentioned in Heads of Agreement nO 566 were not 
executed or were not completely executed or were badly executed, and ii) that some of 
these contracts had no purpose (identical work), 

The Arbitration Tribunal, in its interim award of 28 June 1999, made the three following 
remarks with respect to this subject, i.e. 

First of aU, some of the demonstrations attempted by the defendants, contract by 
contract, are incompatible witl, the proper completion of the works certificates (or fmal 
acceptance report) produced by tl,e plaintiff and generally drafted in the following tenus : 
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( ... ) 
(addo the attestation of approval of I March 1993 concerning the first. four contracts). 

Secondly, certain reasoning put forward by the defendants is based 011 an inexact 
interpretation of some of the abovementioned documents (thus, the official report of the 
fmal acceptance of the palm tree plantation Etoumbi-Kunda contract refers to the official 
report of the temporary acceptance of the construction work for the working-class 
suburb, whereas the defendants wrongfully concluded that the official report of the fmal 
acceptance only concerned said working-class suburb) or, further still, on topographical 
and geographical inexactitude (for example with respect to certain neighbourhoods which 
are different but partly share the same names ("M'pila") of Brazzaville). 

Thirdly, the defendIDlts have not produced IDly determining exhibits concerning their 
allegations of work not being executed or badly executed, in particular no letter or 
document whatsoever containing a [annal notice to execute, refusal of acceptance, 
acceptance with reserves, letter of protest or reserves subsequent to acceptIDlce. The 
bailiff's report drawn up in J 998 concenting the terrible condition of the Etoumbi-Kunda 
patin tree plantations is of no assistance for its part, in appraising execution of work 
carried out and accepted more Ulan ten ycars before." 

The technical complexity of the allegations, reasoning and hypotheses of the defendants has, 
furtbennore, led U,e Arbitration Tribunal to ask the expert "to give his opinion from U,e technical 
point of view concerning these allegations in accordance with which 

several contracts and additional clauses at the origin of COMMISIMPEX's claims as set 
out iJl Heads of Agreement nO 566 were not execnted, or not completely executed or 
badly executed; 

some oftllese contract~ were to no purpose (identical work)". 

b) The contrdcts at the origin of th~ alleged Congolese debts underlying Heads of 

Agreement nO 566 are as follows 9 : 

1 (a) - Contract nO 009/86/G/PR-J'CM-DMCE of 12 Febmary 1986 concerning 
reconstruction and drainage work in M'pila. 

2 (b) - Contract nO OIS/86/G/PR-PCM-DMCE of 24 March 1986 eoncerning anti­
erosion work on the "Crunp Militaire du 15 AoOt" illll! additional clause nO 1 
nO 55/86/AO/PR-PCM-DMCE of8 July 1986. 

3 (c) - Contract nO 53/86/AOII'R-PCM-DMCE of I July 1986 concerning the drainage, 
shoring-up and fitting-out work for the "Camp Militaire du 15 Ao!lt". 

9 In accordance with the numbering used by the plaintiff, but not without specifying each time the one 
used by the defendants in parenthesis. 
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4 (for information purposes: supra 2 partim and (b) partim) - Additional clause 
n° 55-86 abovementioned. 

5 (d) - Additional clause nO 4 n° 54/86IAVIPR-PCM-DMCE and additional clause nO 5 
n° 57/86/AVIPR-PCM-DMCE, both of which date from 8 July 1987, concerning the 
price review for reconstruction of the Etoumbi-Kunda palm tree plantations; additional 
clause nO 01no 107/84IPR-PCM-DMCE of 5 April 1984 and additional clause n° 03 nO 
127/84/A V1PR-PCM-DMCE of5 May 1984, both of them concerning the redevelopment 
of the Etoumbi-Kunda palm tree plantations. 

6 (e) - Heads of %,'feement nO 461-0 of 27 June 1987 (terms and conditions of 
reimbursement by the Congolese State of the credit guarantee implemented by 
Commisimpex for tile supply of deforestation and forest clearing equipment within the 
framework of the project for the development of the Etoumhi-Kunda palm tree 
plantations). 

7 (f) - Contract 185154/GIPR-PCM-DMCE of2S June 1984 concerning the construction 
of two villages for workers in Mokeko. 

8 (g) - Contract 83/85IAD/PR-PCM-DMCE of 24 June 1985 and additional clause nO 1 
nO 56/86IADIPR-PCM-DMCE of 8 July 1986: work in tile Kinsoundi, M'pila and 
Mak616k616 ravines. 

Except for the Ilumbering, tllis list corresponds to that used ill tile expert's report (page 

16, which specifies, furthermore, that10 "the parties during the meeting of2l December 
1999 (appendix 3), expressed their agreement concerning Ule existence, number, date of 
signature, objeet and amoUllt of the contracts") 

c) The expert's report (pages 18 to 26; the conclusions in pages 4-5 and 26) deals with the 
tailure to execute or the total or partial exeeution of the contracts, distinguishing three 
categories, i.e. 

contracts which are DOt disputed or are no longer disputed with respect to execution: 
nOs 1,2,3 and 8; 

contracts which are disputed with respect to execution: nOs 5 and 6 (i1)fra d and e) 
and 7 (this became pointless as of the moment the defendants' summarising statement 
of case no longer contains any challenge with respect to this subject); 

contracts which are disputed with respect to the accusation that identical work was 
carried out: nOs 2 and 3 (this became poilltless as of the moment the defendants' 
summarising statemellt of case no longer contains allY challenge On this subject). 

d) TIle defendants contest the actual realisation of a part of the work conceming the 
redevelopment of the Etoumbi-Kunda palm tree groves. This concerns (supra b, nOS) 
additio!lal clauses nOs 1,3,4 and 5 to the contract nO 353/83/CT/PR-PCM-DMCE of 10 

10 Subject to the dispute linked (0 additional clause n° 57186. 
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November 1983 entered into with the English company APY HALL INTERNATIONAL 
LIMITED, for whom COMMISIMPEX acted as a subcontractor. These additional 
clauses (with the exception of additional clause nO 5) were signed between the Congolese 
aud,orities and COMMISIMPEX, and in reality constitute direct contracts entered into 
with the plaintiff. 

Additional clause nO 5 (taking account of the price revisions applying to the work covered 
by contract 353/83 and additional clause nO 2 to said contract). 

No problem concerning execution of the contract has been asserted by the defendants 1 I 

Additional clauses nOsl and 3 (entrusting COMMISIMPEX with the work required for 
the proper execution of various paragraphs of contract 353/83). 

According to dle defendants, this work was not fully carried out. According to the 
plaintiff, d,e work was :thlly carried out, this being shown in ti,e minutes of the 
Interministerial Commission of 13 February 1988. 

The scope of this essential document is clcar for d,e Arbitration Tribunal: 
although the work was, as of a certain date, "redimensioned" on a basis of 2,000 
hectares, all or part of the work (preparatory, it must be remembered) entrusted to 
COMMISIMPEX was however carried out; 

ti,e official fepolt mentions "work carried out by COMMISIMl'EX" at the end of 
1987 and under addit.ional clauses nOs I and 3 for an amount of 8,536 billion FCFAs, 
which is greater than the total price (14 million OBP) provided for in the disputed 
addit.ional clauses; 

no document or factual item which could limit the scope of the official report has been 
produced or presented by the defendants. 

Finally, and even if it is assumed that all of the work was not carried out, the Arbitration 
Tribunal notes, like the expert, that the official report. aelrnowledges that at the time 
COMMlSIMPEX was the creditor ofa balance of 1,486,441,948 FCFAs, corresponding 
to "tim difference between work carried out and payments". 

Additional clause nO 4 (taking account of tile price revisions applying to work covered by 
additional clanses nOs I and 3 to contract nO 353/83). 
According to tile expert's report (page 18), this point is not contested. TIle defendants' 
summarising statement of case, however, mentions (page 56) execution of the work, ill 

11 Concerning Ute other aspects, the expert noted that "the pnrties do not dispute the existence of additional clause 
A5 57/86 but they nrc not in agreement as to the beneficiaries of the promissory noles issued as remuneration for 
said additional clause"; he also pointed out tl)ut nthere is 110 doubt about the fael that APV Hall has n debt towards 
Comroisimpe:x"~ he concluded his subsequent analysis in these tenns ; Hif would appeal' tl18t AFV Hall has not 
abided by the uodertaking it had entered into to refrain (ronl negotiating the promissory notes, that the attestation of 
the Minister of the Economy of il31i 993 acknowledges tlle subrogation of Commisirnpex ond that consequently, it 
is necessary to take account of the promissory notes issued as remuueration for additional clause 5 57/86 in order to 
determine the debt of the RepUblic of lhe Congo towards Commisimpex'~. 
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_ ..•• _--_ .. _-_ .• __ .... _._-------------------

relation however with work linked to additional clauses nOs 1 and 3. Considering the 
abovementioned conclusion concerning said additional clauses nOs I and 3, tllis 
contestation must be set aside. 

e) 'TIle defendants also assert contestations concerning the validity of Heads of Agreem~!l! 

nO 461 12 of27 June 1987, contestations which also concern other issues (promissory 
notes, amount of debts) and which are sometimes expressed in a rather uncertain manner 
("it seems", etc.). 

This heads of agreement entered into by the REPUBLIC OF HIE CONGO and 
COMMISIMPEX has, as its purpose, tile tenns and conditions of reimbursement of the 
credit guarantee set up by COMMISIMPEX, through the BCCE, by the Congolese State, 
to allow the abovementioned APY Hull company to purchase deforestation and forest· 
clearing equipment within the framework of the project for the redevelopment of the 
Etoumbi-Kunda palm tree groves. 

111e defendants do not claim thot this equipment was not purchased or paid for, but the 
minutes of tile consultation meeting of 26 June 1987 "do not in any way whatsoever 
concern the forest-clearing or deforestation equipment". 

111is statement is contrary to the title and the content itself of the document (which 
several time expressly mentions this equipment), the content of Heads of Agreement n° 
461 (dated from the following day and which refers to the abovementioned minutes) and 
to the Ministerial attestation of approval of I March 1993. 

For its part, the expert's report (page 23) concludes that "disclosures 16 to 19 aud 26 of 
Conunisimpex are explicit with respect to the reasons which led the Republic of the 
Congo to acknowledge a debt with respect to Commisimpex in consideration for the 
guarantee issued in favour of A VP Hall" and that "consequently this Heads of Agreement 
must be llsed to determine tile debt of the Republic of the Congo with respect to 
Commisimpexll

, 

t) To 8n)1)-"I2, no allegations concerning tile contracts themselves (partial or faulty 
execution, work done twice, etc.), can be upheld, beeause not only has anyone them becn 
proven by the defend,Ults but, further still, a detailed analysis thercof does not make it 
possible to lend them any credence. 

Consequently, the expert was right to use the following contracts (page 26 of the report) for the 
purposes of determining the claims among the parties. 

12 Confilsed (unless, which is more likely, it is a material error) 011 page 65 of their summarising 
statement of C<1Se with Heads of Agreement n' 566. ~-:;~-'~ 

'.~ ~,~~~ t-! :',.': -'",'.' " 
G.>f~'L,j D~:k.Ad> ...... y '\ 

1ra(",o.;,!/ur ,j,; •.. , .I~ ~:e \, 
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----_ .. _ .. ,----- -=--- ---,. 
Date TVDC ntract Co 

Can tract 009/86/G 

COl ltract 015/86 

Can tract 53/86 

itional clause 11° 1 
86 

Add 
55/ 
Adm 
541 

'tional clause nO 4 
86 

itional clause n° 5 Add 
57/ 86 

itional clause nO Add 
107 /84 

itional clause 3 nO Add 
127 /84 

Hea 
461 

Con 

Can 

ds of Agreement 11° 

tract 185/841 

(ract 83/851 

Add 
56/8 

itiOJlal clause 
6 

12/2/86 

24/3/86 

01/7/86 

8/7/86 

8/7/86 

8/7/86 

5/4/1984 

5/5/84 

27/6/87 

25/6/84 

24/6/85 

8/7/86 

---,-~-~-

Mpila drainage (Ia 
congolaise) and Plateaux 
anti-erosion work in the 
"Camp militaire du 15 Aout" 
fitting out ofille "Camp du 
15 Aout" 
contract lS/86/PR 

contract 353/83 CT price 
revision relating to additional 
clauses 1 and 3 
contract 353/83 CT 
concerning price revision 

Etoumbi-Nkounda oil palm 
tree project n° 353/83/CT 
- Initial contract 
- Price supplement at 
31/12/1987 
Etoumbi-Nkounda oil palm 
tree project nO 353/83/CT 

tenns and conditions of 
reimbursement oflhe credit 
guarantee implemented by 
Commisimpex 

constnlCtion of 2 workers' 
villages at Mokeko 
ravines of Kinsoundi, M'piJa 
and Makel6keIC 

contract 83/85/AOIPR, work 
at Make/ekel" 

Currency Amount 
FF 14,812,000 

lIlI 18,868,500 

FCFA 1,204,934,50 
0 

FCFA 230,914,400 

£ 2,751,344 

£ 7,889,359 

£ 5,638,000 

FCFA 1,486,441,94 
8 

£ 8,457,000 

£ 12,818,000 

£ 8,653,000 

USD 5,450,534 

FCFA 377,456,228 

The total amounts per currency of these contracts, ot} the date on which they were concluded, 
therefore without updating or interest, come to: 

-FRF: 
- FCFA: 
-GBP: 
- USD: 

33,680,500 
2,299,747,076 

46,206,703 
5,450,534 

that is to say, for infunnation purposes, a total of 572,205,082 FF (conversion 011 the basis of 

exchange rates at the end of 1986). 
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_____ "', ..... _.............. e __ ,~, __ _ 

XI.B.4 Are I-leads of Agreement nO 566 and its subsequent deeds quI! and void? 

a) TIle Iltincipal defence argument asserted by the REPUBLIC OF TIlE CONGO and 
CAISSE CONGOLAISE D'AMORTISSEMENT against the claims to obtain an order 
from the Court ordering them to pay tlle principal consists in assetting that Heads of 
Agreement nO 566, and consequently its subsequent deeds (new promissory notes, letters 

of commitment and of pledge) are null and void, for two different reasons 13, i.e. 

on the one hand, tlle absence of a cause for the Heads of Agreement (sununarising 
statement of ease, pages 15 to 76) : this mainly concel1lS uncertainty - including the 
questions relating to execution of contract~ already settled sub XI.B.3 - coneerning 
the amount of the Congolese debts at 31 October 1992, as set out in the Heads of 
Agreement; and 

- on the other hand, lack of consent (summarising statement of case, pages 77 to 83) : 
"fraud, or at the very least mist .. ke"). 

Under the abovementioned contracts, numerous payments were made by the defendants 
in favour of Commisimpex, on the basis or otherwise, depending Oil the case, of the 
promissory notes made with respect to these contracts. 

TIlese promissory notes were the subject of a very detailed analysis of aU of the exhibits, 
figures and allegations put forward by both parties within the framework of the 
arbitration and the expert's appraisal itself, in order to determine what had become of 
each one of these notes and then to rule from a technical point of view concerning the 
total updated amount of the claims between Commisimpex and the defendants at 31 
October 1992 (without. taking account of Heads of Agreement nO 566). 

b) Thus, tl,e expert found (page 5) that the following were undeniabl", i.e. "the debt 
constituted by tlle promissory notes for whieh proof of return had been shown by a letter 
from Commisimpex of 24 November 1992" (for the other debts and promissory notes, 
the expelt does not give his opinion altd submits the issue for the decision to be taken., if 

applicable, by tlle Arbitration Tribunal) 14 
This concerns former promissory notes made by CAISSE CONGOLAISE 
D'AMORTISSEMENT, dishonoured at the time of signature of Heads of Agreement nO 
566, and which, according to article 7 thcrcof, were all to be returned by 
COMMISIMPEX. 
The latter returned (under circumstances which still give rise to controvcrsy and to which 
the Arbitration Triblmal will come back later on) only those promissory notes, the list of 
which is set out in a letter dated 24 November 1992, for the following amounts calculated 
and updated by tlte expert : 

13 Tltese accusations, pursuant to a reading of the items of evidence produced by tile parties, had never 
been made prior to tlte arbitration proceedings. 

14 In accordance with the report (pages 7 and 50), as an undeniable debt must be added tlle 
abovementioned amount acknowledged on J3 Febmary 1988 of FCFA, i.e. 1,486,441,998. However, the 
minutes of 1 March 1993 ment.ioned a slighlly lower amollnt of FCFA, i.e. 1.426,623,801, shown in 
article 1 of Heads of Agreement nO 566, apparently not subject to updating or to discoun~ which the 
Tribunal shall take info consideration alone. 
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not updated : 

. FF 
·GBP 
-USD 

total in FF* 
+ FCFA debt 

general total in 
FF* 

17,216,381 
15,521,332 

________ J8,798,J38. 
242,115,406 

1,486,441,948 
(~FF 229,728,839)* 

271,844,245 

- FF 
-GBP 
- USD 

total in FF' 
+ FCFA debt 

general total in 
FF* 

29,489,637 
18,939,772 
31,161,701 

346,802,137 
2,466,703,689 

(=FF 
49,334,074)* 
396,136,211 

The comparison of tllese amounts of debt held to be undeniable by the expert with those 
set out in Heads of Agreement nO 566 (article I), that is to say 

- FF 50,592,081 
- GBP 21,201,872 
- USD 34,521,293 
~-F"'C"-"FL£AL...--,-___ L426,623,80 t 
total in FF* 432,446,601 
or in FCFA' 21,622,330,040 

clearly already highlights the fact, prilWl facie, that it was nor abnormal, unreasonable or 
suspect for the REPUBLIC OF THE CONGO to mark its approval concerning the four 
abovementioned amounts (ill FF, GBP, USD and FCFA) as set out in the Heads of 
Agreement In fact 

- the global difference between these amounts in the Heads of Agreement and the 
undeniable debts, according to the expert, is only about 8%; 

whereas the undeniable debts, according to the expert, constitute a minimum (i.e, 
debts limited to promissory notes retumed in accordance with the Heads of 
Agreement, over and above the debt ill FCFAs), without prejudice to the other debts 
calculated by the expert (i,e, in non-updated FF 147,007,813 or in updated FF 
303,885,550, that is to say about 70% ofthe total of/he four amounts in the Heads of 
Agreement), which the Tribunal shall decide, if applicable, to take into account in 
whole or in part, 

• In accordance with the exchange rates at the end of October 1992, as used in the 
expert's report, All of the totals shown in FF in the present award are for information 
purposes only, in order to facilitate comparisons of the quantified data, It will be noted, 
moreover, that in the case of inconsistency between figures, the Arbitration Tribunal has 
used the figures calculated by itself andior by the expert. The decimals, except in certain 
cases, have been omitted, 
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c) Was there a lack of ca_\!~( 

10J Reminder of the princillli<E 

The very notion of cause is still the subject of recurrent controversy. Two principal 
concepts of cause are still in conflict today, i.e. the one referred to as ("subjectivist") 
asserting the determining reason (which prevails for example in Belgian law and in 
several other Jaws inspired by the French civilist tradition) and, the ("objectivist") one 
asserting 111e cause-collBideration (which prevails in French law with, however, certain 
important nuances and variants). 

For MaUIY ("Essay on the role of the notion of equivalence in French civil law", thesis 
Toulouse, 1920; other studies), Ripert and Boulanger ("Traite de droit civil, n, nO 288 et 
sequitur), and CapitOlt ("De la cause des obligations", 3rd edition 1927), 111e cause 
required by articles 1108 and 1131 of the Civil Code is, at the moment the agreement is 
formed, the detemUning rcason of the party tmdertaking to be bound; Capitant specifies 
11,at 11li5 determining reason must be entered in the contractual scope, whereas Ripert and 
Boulanger cmphasise that the detennining reason - in order to assess any absence of 
cause - Illust be sought in the organisation of Ille contract. Belgian legal writers and case 
law have unanimously accepted tbis conception (of. Van Onnnesiaghe, "Observations sur 
la tMori.e de la cause dans la jurispmdence et dans la doctrine moderne", note under 
Belgian Supreme Court, 1st Chamber, 13 November 1969, "Revue critique de 
jurisprudence beige", 1970 p. 328 et sequitur). 

On tile oUler hand, in the objectivist conception of the cause, there Illust exist equivalent 
cOllBideration (for a completc description of tbe rules and U,e application thereof see 
"Encyclopedic Dalloz", Droit Civil, VO Cause, by Maury, and Ghestin, "Traite de Droit 
civil, Les obligation, I.e contrat", I.DGJ, published 1980, n° 643 et sequitur). However, 
furthermore, there must be a total absence of any seri.ous consideration, the purely 
quantimtive equivalence must not be total, certain qualitative aspects of tho cOllBidcratioll 
may sometimes be taken into account, and certain "objectivist" authors acknowledge that 
the organisation of the contract may be reasonably taken into account in assessing the 
cause. 

It appears that the defendants (cf. pages 73 to 76 of their sUIllmarising statement of case) 
deem that any negative difference which might exist among the toml claims of 
COMMISIMPEX at the end of October 1992 and the debt of the REPUBLIC OF TIffi 
CONGO as expressed in article I ofHcads of Agreement nO 566 coru;titute all absence of 
cause which is grounds for avoidance of the Heads of Agreement completely. They do 
not assert, however, at least expressly, that implementation of the cause sbould be made 
for each one of the claims of COMMISIMPEX arising from each one of the contracts in 
question. 
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An analysis of the eause of Heads of Agreement n° 566 depends closely on the velY 
millI\",itseif of this contract It consists in the rearrangement of the balance of the debts 
of the REPUBLIC OF TI-ffi CONGO with respect to COMMISIMPEX (as the 
defendants have several times pointed out in their summarising statement of case, in 
particular on page 87). This bilateral agreement is simultaneously negotiated, novatory, 
global and for a lmnpsum in narure with respect to i} the total amounts of claims per 
currency (article I); ii) the rescheduling of the payments of "the debt" thus consolidated 
over ten years (articles 2 to 5); and iii} the substitution for all previous agreements 
(article 8), Heads of Agreement nO 566 thus puts an end to a process going back to 1984 
(the first instalment for certain contracts concemed and the first difficulties of payment) 
and to at least 1989-1991 for the attempt to find a friendly settlement, no doubt desired 
by COMMISIMPEX but above all (mainly for reasons of reputation, stabilisation of the 
public debt and international credibility) by the REPUBLIC OF TI-ffi CONGO itself 

In the subjectivist conception (determining grounds or reason) of the caUSe, no lack of 
cause could be shown where the detennining reason of tbe REPUBLIC OF TIm 
CONGO (a reason moreover shared with COMMISIMPEX) was to obtain' tllrough the 
negotiation and agreement of Heads of Agreement nO 566 - a substantial reduction of the 
global debt and, furthemlore, rescheduling of payment of the latter until 2002 (that is to 
say until almost 20 years after the first public contracts concerned were signed), Such a 
detennining rcason is obviously sufficient and valid. 

What is tl,c situation, however, in tllC objectivist conception (equivalent consideration) '! 

It would be inexact, considering the nature of Heads of Agreement nO 566 set out 
hereabove, not only to try to find the existence of a cause for each olle of the dcbts 
arising from each one of the contracts, but also to try to find each time a quantitativc 
consideration strictly identical to each one of these obligation or sub,obligations, 
artificially separated from the others, 

It. is tllUS on a global basis that this must be sought, the only one which respects the 
organisation of the contract ,which Heads of Agreement nO 566 is, and all of the 
economic, technical, financial relations (quantifiable or not) and others underlying said 
Heads of Agreement, and - moreover - entered into with a sovereign State and a company 
having said State's citizenship and set up in said State, In such a global search, a serious 
equivalent consideration exists, both from the quantitative point of view cf; supra band, 

all a strictly complementary qualitative basis 15 

15 Adding to detail, it may be pointed Ollt that in the objectivist conception, tile requirement of a cause 
is close to the issue of burdensome contract; however, the larter does not in principle make it possible to 
att~ck a novatory d~ed such as a consolidation agreement (adde. for the = of the trd~ .. see 
artJcle 2052 ofthe CMI Code). ,,~:c L" ('0-"", 
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The Arbitration Triblmal therefore decides that Heads of Agreement nO 566 of 14 
October 1992 is not affected by any lack of cause, whatever conception is chosen for the 
analysis thereof 

d) Is there mist1ke 'I 

1°/ Reminder of the principles 

It is acknowledged with respect to various aspects relevant to an examination of the 
accusation made in tile case at hand (cf. Enc, Dalloz, Droit civil, VO Errenr - (Mistake) -
by Ghestin) that: 

the mistake must cOllcen! the substance of tile thing which is the subject of the 
agreement (nOs 20 to 22); the mistake therefore must have detennined consent (nO 26) 
at the time the latter was given; 

- tbe mistake and the substantial character thereof are assessed with respect to facts 
(nOs 27 and 30), and must be proven by the party asserting it; 

- the mistake, even substantial mist,1ke, must not be inexcusable, that is to say the 
consequence of a fault committed by tI,e party requesting avoidance of the contract 
(nOs 82 aJld 84); this fault-based mistake will be less easily allowed 

(unless the mistake is held to be quite simply improbable) where it is made "by 
infonned professionals in a field concerning tbeir specialised activities" (nO 86); 
moreover, mistake caused or cncoumged through the disloyal behaviour of the other 
party is excusable in principle (n087); 

- finally, the mistake needs not necessarily be common to both parties (nO 89). 

2°/ TI,e defendants' arguments 

"[be argument put forward by the defendants to back uJl their claim for nullity pursuant 
to fraud (page 78 of their slInul1arising statement of case) consists in asscrting that "the 
REPUBLIC OF THE CONGO (therefore) agreed to enter into Heads of Agreement nO 
566 only because it believed that the claims of the plaintiff were welf-founded, ill other 

terms, in the existence of the debt with regard to COMMISIMPEX" 16, 

The Arbitration Triblll1al therefore must decide whether, on signing Heads of Agreement 
nO 566, tile REPUBLIC OF THE CONGO made a substantial mistake, determining for 
its consent After analysing the facts, it deems that this argument is not founded, Indeed, 

16 The defendants also refer to article 7 of the H""ds of Agreement, with respect to return of all of tile 
promissory notes previously lmde by CAISSE CONGOLAISE D'AMORTlSSEMENT, within sixty days 
(see concerning this subject infra XLB.5), 
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i) The undeniable mini!nal debts us updated do not greatly differ from the amounts 
set out in Heads of Agreement nO 566. It would run counter to conmlOn sense to 
identify a substantial mistake in an instrument which, at the very least (cf. for the 
surplus supra b) corresponds to the detailed analyses carried out by the expert for 
at least 90%. 

TIle defendants themselves eonfinn a contra rio the foregoing approach insofar as 
they assert in their summarising statement of case (page 79, concerning the alleged 
fraud) that COMMISIMPEX "knew that the REPUBLIC OF THE CONGO and 
CAISSE CONGOLAISE D'AMORTISSEMENT did not owe it anything else at 
the date of Heads of Agreement nO 566"; it is therefore clear for them that 
substantial mistake COIl Id only be conceived in the case of a fundamental 
difference, or at least a very considerable one, between the undeniable debt and the 
amounts set out in Heads of Agreement n° 566. 

ii) The absence of substantial error also rcsults from the very IJature of the disputed 
Heads of Agreement (supra 3°, pages 42 and 43). The negotiated globallumpsum 
based nature of a consolidation / rescheduling of debt agreement only makes it 
possible in exceptional cases to acknowledge substantial mistake on the part of oue 
of the signatories. 

iii) All of the documents prior to Heads of Agreement n° 566 emanating from the 
Congolese authorities, concerning debt with respect to COMMISIMPEX (supra 
XI.B.l, 1°, b, pages 29-30) agree in setting these debts, updated at 31 May 1991, 
at 28,339,795,515 FCFAs and, on 31 October 1992 at 29,269,598,989 FCFAs, 
which corresponds globally - after applying a discount of about 25% - to a total of 
22,235,587,294 FCFAs (or 21,622,330,040) corresponding to the debt (made up 
of Fl', GBP, USD and FCFAs) as drawn up between COMMlSIMPEX and the 
REPUBLIC OF THE CONGO in Heads of Agreement nO 566. Furthermore, it 
will be observed that most of these documents were drawn up by CAISSE 
CONGOLAISE D'AMORTISSEMENT, that is to say by the public corporation 
specially put in charge of the management of the debt and the payment of the 
promissory notes; the credibility of these documents is therefore extremely strong, 
if not total, unless one suggests - which has not been done by the parties -
hypotlleses which would be an insult to the quality and the loyalty of the authors of 
these documents. It will be observed finally that the summarising statement of 
case of the defendants makes no express criticism concerning the part of the 
interim award mentioned above, nor concerning the "preliminary observations" 
reproduced hereabove, sub XI.B.I., 2°, pages 31-32. 
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iv) The findings and conclusions of an independent, complete, decisive expert 
appraisal carried out at the initiative of the Arbitration Tribunal itself, has no! 
turned up any infomlatioll which could back up the hypotheses of substantial 
mistake. 

Thus, where the REPUBLIC OF THE CONGO has not made any substantial mistake 
determining for its consent to Heads of Agreement nO 566, there is no need to examine 
whether the alleged mistake was or was not of an inexcusable nature, or indeed whether 
said inexcusable Mtme should, if applicable, be set aside for mistake caused or 

encouraged by the other party 17 

Further adding to detail, the Arbitration Tribunal will, however, point out that the 
REPUBLIC OF TIIE CONGO was, in 1992, in the Same situation as an informed 
professional acting in its field of activity: the COMMISIMPEX files, both from the 
point of view of public contracts and the financial point of view, were managed on the 
one band by a competent, equipped Ministerial department and, on the other hand by 
CAISSE CONGOLAISE D'AMORTISSEMENT, an institution specialising in the 
management and payment of Congolese debt; the items of evidence handed into Court 
illustrate the continuity and the seriousness of the management of these files, generally 
under tlle supervision and signature of, on the one hand the highest civil servrults in the 
hierarchy and, all the other hand of one or several Ministers.: the clauses of Heads of 
Agreement nO 566 itself (for exrunple the one concerning the return of all of the fornler 
promissory notes) show that negotiations were carried out seriously from the Congolese 
side by serious, competent persons concerned for tlle protection of the State's interests; 
finally, no situation of civil war, destruction of archives or perturbation of the State 
machinery has been asserted - with respect to 1992 or beforc - by the defendrults. 

The Arbitration Tribunal consequently decides that consent given by the REPUBLIC OF 
THE CONGO collcemillg Heads of Agreement n° 566 was not affected by substantial 
mistake. 

e) Was tllCre fraud? 

J O( Reminder oftlJe Qrinclples 

The principles are unchanging with respect to the variollS aspects relevant to the 
examination of the accusation made in the case at hruld (ef Ene. Dalloz, Droit civil, VO 
Dol - (Fraud) - by Chauve!) : 

fraud is unlawful in nature and arises from "manoeuvring" generating a determining 
mistake; eovered by article 1116 of the French Civil Code (nOs 12 and 15), such 
manoeuvring is of a diverse nature, but must reflect a certaill degree of seriousness 
(n° 58), be intentional (nO 79) and be determining in nature (nO 84: without said 
pdor or concomitant manoeuvring, the victim of the fraud would not have entered 
into the contract); 

---~~----
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all of these aspects are assessed ill relation to facts (nO 90) and must be proven by 
the party asserting the fraud (cf C. eiv. 'tit. 1116); 

controversy concerning incidental fraud is of no interest in the case at ha.nd where 
the defendants are only claiming avoidance (therefore for principal fraud). 

2°/ TIle defendants' arguments 

The summarising statement of case (pages 79 to 83) of the defendants concerns (after 
mistake) the "fraudulent behaviour of COMMISIMPEX", synthesised as follows, i.e. 
"Ille mistake made by the REPUBLIC OF THE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT, who believed that they were the debtors ofCOMMISlMPEX at 
tile date of entering illto Heads of Agreement nO 566, was IQlowingly caused by the 

plaintiff,18 ... whereas "COMMISIMPEX cannot assert. Illat it was unaware of the 
actual situation willI respect to payments made ( ... and timt) it knew that the REPUBLIC 
OF THE CONGO and CAISSE CONGOLAISE D'AMORTISSEMENT owed them 
nothing more ... II 

3°/ Discussion 

TIle arbitration tribunal must therefore decide whether, in signing Heads of Agreement nO 
566, the REPUBLIC OF THE CONGO was (he victim of intentional manocuvring, 
sufficiently serious and determining for it. consent. 

It will be observed first of all that the grounds on the basis of which the arbitration 
tribunal deemed Ilrat no substantial mistake determining for consent had been made by 
REPUBLIC OF THE CONGO are valid mutatis mUk'Uldis for appraisal of the 
accusation of fraud, a COllcept which also implies a mistake by tlle victim. 

Next, it must be decided whether the manocuvring was exercised by COMMISlMPEX 
against the REPUBLIC OF THE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT. 

If Olle examines the argument of the defendants as set out earlier, sub 2°, two remarks 
must be made immediately, i.e. 

i) tlle actual situation of payments, whether made or not, until October 1992, was 
also well known - indeed better known - by CAISSE CONGOLAISE 
D'AMORTISSEMENT, manager of the public debt and payments, than by 
COMMISlMPEX; 

ii) the argument of the defendants appears to be based 011 Ille hypotllesis that 
COMMISIMPEX "knew that the REPUBLIC OF THE CONGO and CAISSE 

---~---

18 The defendants are referring here to Ule contractually agreed return of all of the former promissory 
notes (cf. in Utis respect infra, XT.B.5). 
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CONGOLAISE D'AMORTISSEMENT owed them nothing more", this hypothesis 
being rightly set a..idc by the expert's repOit. 

It is necessary, moreover, to mle with respect to the other fonr aspects of the allegedly 
fraudulent behaviour mentioned in the defendants' summarising statement of case (pages 
80 to 83) : 

i) In October 1992, COMMISIMPEX knew that the promissory notes which it 

held I 9 only represented a fractlon20 of the alleged debt. However, on several 
occasions it has been pointed out that the promissory notes retumed alone already 
represented, after updating, a total amount of debt relatively close to that set Ollt in 
Heads of Agreement nO 566; this fact, failing allY other proven information put 
forward by the defendants, does not make it possible to deem that, with respect to 
this point, there was an untmthflll statement on Ille part of COMMISIMPEX. 

ii) COMMISIMPEX, moreover, apparently acted in such a manner Illat it was 
difficult for Ille defendants to realise the fmudulent manoeuvring of which they 
were the victims. This allegation is all the less proven as the only detail given is 

presented in an uncertain manner ("it seems ... ")21. 

iii) According to the defendants, COMMISIMPEX, in order to obtain signature of 
Heads of Agreement n° 566, apparently painted an enticing picture of the 
possibility that Mr Mohsen Hojeij would have subsequently of negotiating external 
financing in favour of the REPUBLIC OF 11m CONGO, The cautious, normal, 
neutral terms used with respect to this point in tlle preamble to the heads of 
agreement do not make it possible, failing other information proven by tlle 
defendants, to describe tl,is behaviour as fraudulent. 

iv) With rt.'Spect to the clause in the heads of agreement concerning the return of the 
fomler promissory notes, see infra XI.B.5. 

Consequently, the arbitration tribunal decides that the consent of the REPUBLIC OF 
THE CONGO concerning Heads of Agreement nO 566 did not result from fraudulent 
manoeuvring by the plaintiff. 

19 Among those "allegedly (sic) issued by CAISSE CONGOLAISE D'AMORTISSEMENT". 

20 On the other hJUld, on page 79 of the sUllllllarising statement of case, it says Ulat COMMISIMPEX 
"knew Ulat the REPUBLIC OF THE CONGO WId CAISSE CONGOLAISE D'AMORTISSEMENT 
owed it nothing morell, 

21 On page 82 of tlleir slunlllarising statement of case, the defendants use the same uncertain term 
("seem") to back up tIle following accusation despite the serious nature of the latter, Le. 
"COMMISfMPEX and its managers, among whom chiefly Mr Mohsen Hojeij, seem in fact to have 
made fraud a real operating rule in their relations with the REPUBLIC OF TIIE CONGO" . 
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f) Qverall conclusion COllf!'lning alleged nullity. 

The claim to obtain avoidance of Heads of Agreement nO 566 of 14 October 1992 is 
hereby dismissed, both from the point of view of absence of cause, and mistake and 

fraud. ConsequentIy22, there is no need either to avoid the promissory notes issued 
under Heads of Agreement nO 566 or the letters of commitment and of pledge of3 March 
1993 linked to the issue of said promissory notes. Finally, and consequently, the claim 
made by the REPUBLIC OF THE CONGO to obtain an adverse decision against 
COMMISIMPEX ordering it to pay it tile sum of 203,523,810 FF is groundless. 

With respect to the time bars asserted by the defendants, they were only asserted insofar 
as Heads of Agrecment nO 566 would be avoided; an eXllmioation of these grounds, 
consequently, is now pointiess, it being even ulUlecessary, moreover, to examine the 
consequences of the novatory effect of Heads of Agreement nO 566. 

XLB.5 EX!)cution of Heads_of Agreement. n° 566 

a) Heacl~ of Agreement nO 566 of 14 October 1992 being valid, it is the law of tile parties 
with respect to all of its provisions; in accordance with its article 7, it came into foree on 

tile date of signature thereof23 , but execution thereof was subject to two conditioIL~, each 
one of them depcnding on one of tile parties, i.e. 

"Execution of the present agreement shall only take place after reception and acceptanee 
bOtll with respect. to their content and their form witll;n SIXTY (60) days as of the 
coming into force of the present agreement ,of the following documents, i.e. 

• By the Republic, all of the prolllissOIY notes made by CAISSE CONGOLAISE 
D'AMORTISSEMENT ill favour of COMMISIMPEX, under the contracts 
appended; 

• By COMMISIMPEX, all of the promissory noles made under article 5 ofthe present 
agreement. " 

The defendants, should the heads of agreement not be avoided by the arbitration tribunal, 
sllbsidiarily claim (summarising statement of case, pages 87 and 88) a miuetion of the 
anl0unt of Heads of Agreement n° 566 "to the amount of the promissory notes returned 
by COMMISIMPEX in accordance Witll article 7 abovementioned (Jetter of 24 

November 1992)24, i.e. FF 241,803,686.5 before application of the two discounts, 
corresponding to FF 126,946,935.4, after application of the two discounts". 

22 This is consequently wilhont prejudice 10 all eXllminalion of other accusations of nullity made by the 
defendants with respect to the promissory notes and leners. 

23 The defendallls wrongfully on page 88 of Illeir summarising statement of case state Ihat the coming 
into force of the heads of agreement was subject to the tenns and conditions set out hereafter. 

24 COIlSequently including the unpaid promissory noles originally loade in1\wour of APV flail. 
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These amounts immediately call for three observations: 

• the figures calculated by the defendants sometimes differ slightly from those 
calculated by dIe expert andlor by the Tribunal; 

• these amounts take no account of updating; 

• contrary to the 25% discount applied in 1992, there is, on the other hand no need to 
take account of the first discount, first because neither the expell nor Ille arbitration 
tribunal have been able to identify it with certainty, and secondly becanse it was 
apparently applied prior to preparation of the Heads of Agreement of October 1992. 

The defendants, although they have given the economic justification which, in their 
opinion, underlays the first abovementioned condition ("said promissory notes had, of 
course, to represent tile entire claim alleged at the time by the defendant ... ") refrained 
from describing it Jegally. 

TIle arbitration tribunal shall snccessively exanline the scope of the disputed clause (infra 
b), actual execution thereof (infra c) and any consequences on the execution of the heads 
of agreement and the new promissory noles issued (infra d). On the other hand, the 
arbitration tribunal shall not examinc the very large number of disputes between the 
parties concerning Ille non-retllrned promissory notes (figures, issuing payment, proof, 
etc. cf. expert's report, in particular pages 27 to 45 aJld the summarising statements of 
case of the parties) where these disputes concern the situation prior to Heads of 
Agreement nO 566; tJley have in fact no longer any object or interest as tile validity of this 
novatory, global agreement has been acknowledged (supra XI.BA). 

b) TIle exact complete g:QP~ of the disputed clause does not result from its text itself, 
although said text is clear prima facie (COMMISIMPEX had to return "all of tlre 
promissory nOtes made by CAISSE CONGOLAISE D'AMOR TISSEMENT in [waul' of 
COMMISIMPEX under the contracts appended"). Consequently, it is necessary to 
determine the intention of tlle palties and, if necessary, to interpret the clause applying 
the usual rules of inter pre tali On of French private Jaw. 

In priuciple, a paid promissory note is inunediatcly retnrned to the maker of the note (or 
to its payment representative) and a non~returned promissory note (whether matured or 
not) is not yet paid; it is in accordaJlce willI this reasoning that tlU) very important rule in 

accordance with which "VOlWltary handing over nf tl,e bill of exchange25 to the debtor is 
irrevocable proof of payment by the latter" exists (Cass. com. sec. 30 June 1980 Bull., 
IV nO 280, p.226; 6 May 1991, Bull., IV nO 158, p. 154). 

The scope - logical, normal and, above all, equitable ~ of the disputed clause is thus as 
follows: on the one hand, to prevent Ille fonner unpaid promissory notes from remaining 
in the possession of COMMISIMPEX (or, if applicable, third parties), and, on the other 
ha.nd to ensure nr check:, naturally after taking account of updating - that the retnrned, 

25 Or to the maker of a promissory no1e (cf. Commercial Code, art 185 and 136). 
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unpaid notes correspond to the FF, GBP and USD debts set out in article I ofl-Ieads of 

Agreement nO 566, increased by the 25%26 discount. 

It is obvious tllat said scope was explained to COMMISIMPEX by the defendants during 
the negotiations which preceded Heads of Agreement nO 566, and then discussed and 
agreed; consequentIy, tIle disputed clause fulfilled the common intention of the parties. In 
tlle case, however, where any doubt might subsist in this respect, it is the interpretation 
which favours the debtor - the REPUBLIC OF THE CONGO - which should prevail, 
consequently tile scope as set out hereabovc, implementing alticle 1162 of the Frellch 
Civil Code concerning the interpretation of agreements. 

It is also necessary to detennine the legal nature of the disputed clause, i.e. IS It a 
condition precedent for the coming into being of the agreement Of of One or several of its 
obligations? Is it a condition subsequent? Is it a precondition indispensable for the 
total or partial execution of tile agreement'! The latter description is not only the only 
one which does not give rise to any criticism coneerning its validity but, above all, is the 
one which is closest to the text of the disputed clause, while perfeetly complying with tIle 
abovementioned scope and the clearly subst<'1ntial nature of the clause for the REPUBLIC 
OF THE CONGO: the heads of agreement will only be executed if all of the unpaid 
promissory notes are returned Witllill the agreed time limit or, should the rctumed 
promissory notes be of an amount less than the debts agreed under the heads of 

agreement (irrespective, moreover, of the reason for non restitution)27, execution of the ' 
heads of agreement shall only take place partially, for the amounts Ul question, the 
contracting party in tI,is case being discharged for the surplus from execution of its own 
obligations. Herc also, implementation of article I. 162 of the Civil Code necessarily 
Icads to said interpretation in favour of the debtor. 

From the foregoing, it may be deduced that Heads of Agreement nO 566 placed an 
obligation on COMMISIMPEX to retum the unpaid promissory notes for the filllowing 
amounts, i.c. 

I) Head§Jlfs!.greement article I 

1'1' 50,592,081 
GBP 21,201,872 
)JS,""D'---___ ~3"'-4",,5'"'2ccl ""2,,,,93,,-.. 
total in FF 

(FF 173,293,501) 
__ .. (fF.180,028,543) 

403,914,125 

26 Reminder: Thc 1,426,623,801 FCFA debt set out in ar1icle 1 of tile heads of agreement had not 
previously given rise to the making of promissory 110tes; fnrthennore, il apparently was not the subject of 
any updating or discount. 

27 Checking and comparison to be carried out, of course, i) separaling debt and promissory notes in FF, 
GBP and USD ii) after taking account of updaling iii) withoullaking account of tbe 25% discount and 
IV) without prejudice to the 1,426,623,801 FCFA debl. 
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2) Add the 25% discount to 1 

50,592,081 + 16,864,027 
21,201,872 + 7,067,290 

FF 
GBP 
USD _.=..34~,""52"_'1"",2""93"--__'_+-'.1,.u07,095 
total in FF 

3) .!lull-aid promissory note to be reJ;urned 

updated 
FF 67,456,108 
GBP 28,269,162 

""U""-SD"'--__ --".46"',""02&J.~1l 
total in FF 538,552,147 

· .... ----_._.-.- ".'"'.".,, .. -_. __ .----

= 
= 

67,456,108 
28,269,162 
46,02ll.,;JJ!8 

538,552,147 

(FF 231,057,996) 
(FF 240.038.043) 

c) Actual execution of tlJe disputed clause witll respect to several points is uncertain and, 
sometimes, causes the parties to dlffer, The arbitration tribunal, on the basis oftlle items 
of evidence produced, sums it up as follows: 

i) The list ofthc fanner promissory notes returned is set out in a letter of 24 November 
1992 seot by COMMISIMPEX to the Minister of Finance and the Budget and the 
date on which said letter was actually received and the circumstances in which it 
was handed over, do not appear with certainty frol1l the document or tlw stamps, 
annotations and signatures which are shown all the copy produced.. On tile other 
hand, it is not contested 

that the promissory notes mentioned in the list correspond to those which were 
actually returned; 

- that, contrary to article 7 of Heads of Agreement nO 566, the pronrissory notes 
mentioned are not "all promissory notes made by CAISSE CONGOLAISE 
D'AMORTISSEMENT in bvollr of COMMISlMPEX under the appended 
contrnets", but only "all fonner promissOJY notes which were stili in our 
possessionH

; 

timt the notes mentioned and retumed represented the following total amounts : 

not updated 
FF 17,216,381 
GBP 15,521,332 (FF 126,863,607 
.!lSP ____ ~798,3ll (FF 98,035,418) 
total in FF 242,115,406 

FF 
OBI' 

USP~._. 
total in FF 
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updated 
29,489,637 
18,939,772 (FF 154,804,127) 
3 I,l 6 1,70 1 (FF 162,508,272) 
346,802,137 
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ii) Return of the abovement.ioned notes was earried out at a date and in a place which 
remain ullceliain (in Paris on 3 March 1993 according to the defendants). The 
exhibit produced mentions reception (not dated) and a visa by the Minister, dated 3 
March 1993, sealed, In any case, there is no doubt that if restitution took place on 3 
March 1993, the REPUBLIC OF THE CONGO did not complain to 
COMMISIMPEX ahout the overshooting of the sixty.;:lay time-limit as provided for 
in article 7, 

iii) The new promissory notes were also all to be handed over to COMMISIMPEX 
within sixty days of the coming into force of the heads of agreement. They were 
issued on (and dated on) 20 November 1992; although the exact date of their 
effective handling over is not shown in the file, the parties have not handed in any 
precise item of proof (or made any precise allegation) which makes it possible to 
doubt that said handing over was prior to return of the former promissOlY notes, 

iv) The letters of conmutment and of pledge are dated 3 March 1993, in Brazzaville, 
The date on which they were actually handed over to COMMISIMPEX is not shown 

in the file28 , 

v) The plaintiff claims that, subsequent to the heads of agreement, it retumed at some 
date, other promissory notes than those mentioned in the letter of 24 November 
1992; for this purpose it asserts a letter which it sent on II March 1993 to CAISSE 
CONGOLAISE D'AMORTISSEMENT, infonning it of the handing over very 
shortly of two promissory notes ("two bills returned unpaid concerning additional 
clause n° 127/84 to contract n° 353/83" - P 6/299 due date at 1.5,85 for 1,409,500 
£ and P 71299 due date at 1.1 1.85 for 1,409,500 £. The arbitration tribunal must, 
however, record 

- !l,at !l,e accomplishment of the intention stated by COMMlSIMPEX in its k'lter 
is not proven; 

that the plaintiff has not proven, nor even asserted with sufficient precision, that 
other promissory notes, not mentioned in its lettcr of 24 November 1992, were 
returned subsequently; 

that almost eight years after entering into Heads of Agreement nO 566, no other 
promissory note has been returned, not even widlin the framework of tile 
arbitration proceedings and the expert's appraisal; 

- that consequently it is unnecessary to modify the anlOullts of !lIe promissory 
notes returned as set out hereabove, sub j, 

28 This also applies to tJ,C legal Co.lslIlfatiollS of 5 and 15 March 1993. 

52 

Case 1:12-cv-00743-RCL   Document 1-1   Filed 09/02/11   Page 58 of 86



d) The £QPScgl!Q!]g!§ of re(uming tonner promissory notes for amounts lower than those 
provided for wIder Heads of Agreement n° 566 must now be brought to light (of course 
only as npdated ones). 

Notes to be returned 

FF 
GBP 
USD 
total in FF 

67,456,108 
28,269,162 
4§~028,388 

538,552,147 

Notes returned 

29,489,637 
18,939,772 
1L161,701 

346,802,137 

Missing in former BfO 

37,966,471 
9329390 (FF 76,253,769) 

---11...[66,687 (FF 77,529,7721 
191,750,012 

Execution of the heads of agreement must therefore only be carried out partially (both 
from the negotiable instnuuents and non-negotiable instrument. points of view) by 
deducting amounts equivalent to the abovementioned missing amounts (reduced, 
obviously, by the 25% discount in order to ensure consistency of the deduction) thus 
giving the following results: 

FF 50,592,081 
GBP 21,201,872 
USD 34,521,293 
""FC""J","'A,,"--,-l ",,4.=;2 6"", 623,801 
1'1' total 432,446,60 I 

28,474,853 
6,997,043 

1l,l50,015 

143,812,523 

22,1l7,228 
14,204,829 
23,371,278 

1,42,(i,623.801 
288,634,078 

~nle result of this is that a part of the new promissory notcs handed over in advance by the 
defendallts to COMMISIMPEX were so by mistake and C?llsequcntly no longer have any 
purpose. 

The arbitration tribunal has determined these notes 011 the basis of the following methodology, 
applied to each one ofthe three currencies (FF, GBP and USD) conccmed, i.e, 

a) For the llrineipal 

• enforceable balance due applied to the P notes with the oldest due dates: in fact this 
option rcspect~ the payment schedule agreed (thus as of end of January \993), is in 
confOlmity with the rules for charging payments alld is capable of being realised in 
practice; 

• special case of the three P promissory notes (nO l663 in 1'1', nO 1931 in GBP and nO 
1812 in USD), only a part of the face value of which corresponds to an enforceable 
dne balance: these notes have not bcen accepted considering the legal, negotiable 
instrument law, or practicable impossibility of splitting them up, splitting up their 
effects, or indeed of replacing tllem; the three remainders shall of course be taken into 
consideration hercafier, but not as promissory notes; 

b) Concerning inter""Si 
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• calculation at 10% on the basis of the total claim in FF, GBP or USD and of the 
capital remaining due at the due date for each one of the promissory notes accepted 
for tile principal; 

• application of the amount thus obtained to the I notes, with the oldest due dates 
(conceming tilis latter aspect, same justification mutatis mutandis as supra a); 

• special case of the three I promissory notes (nO 1109 in FF, nO 1366 in GBP and nO 
1248 in USD) only a part of the face value of which corresponds to an enforceable 
due balance in interest (same solution mutatis mutandis as supra a). 

Application of these rules leads to the following results, pursuant to tlle detailed 
calculatioll set out in an 1!Qpelldix to the present award. 

i) With re'.Mct to tile notes in FF 

enforceable due balance of 22,117,228 FF 

notes of tllC P series: the promissory notes nas 1611 to 1662 - for a total of 
21,923,235.36 FF - were properly and validly handed over, whereas promissory 
notes nOs 1663 to 1730 - for a total of 28,668,845.64 FF - were banded over by 
mistake; 

notes of the .,Lseries: the promissory notes nOs 1098 to 1108 - for a total of 
4,405,727.10 FF - were properly and validly handed over, whereas notes nOs Jl09 
to 1216 must be set aside; 

there are remainders in FF of 193,992.64 10 capital at 1 May 1997 and FF 
335,406,90 in interest at I December 1993; 

ii) Wid! respect to the notes in GBP 

enforceable due balance of 14,204,829 GBI' 

notes of the P _,Series: the promissory notes nOs 1851 to 1930 - for a total of 
14,134,581.60 GBP - were properly and validly handed over, whereas promissory 
notes nOs 1931 to 1970 - for a total of 7,067,290.40 GBP - were handed over by 
mistake; 

JlQtes of the I series: the promissory notes nOs 1336 to 1365 - for a total of 
4,615,824.38 GBP - were properly and validly handed over, whereas notes nOs 1366 
to 1454 must be set aside; 

tllere are remainders in GBP of 70,247.40 in capital at I September 1999 and GBP 
83,054.94 in interest at I August 1995; 

iii) WiJhJespect to the notes i'l_YSD 
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enforceable due balance of23,371 ,278 USD 

!lotes ofJli§ P series: the promissory notes nOs 1731 to 181! - for a total of 
23,301,872.64 USD - were properly and validly handed over, whereas pronrissory 
notes nOs 1812 to 1850- fora total of 11,219,420.36 - were handed over by mistake; 

notes of the 1 series: the promissory notes nOs 1217 to 1247 - for a total of 
7,728,933.99.10 USD - were properly and validly handed over, whereas notes nOs 
1248 to 1335 must be set aside; 

there are remainders in USD of 69,403.36 in capital at I October 1999 and USD 
84,625.80 in interest at I September 1995. 

X.B.G Reply to question XI.B 

a) The arbitration tribunal is now able to respond to the questioll as to whether the 
defendants are the debtors in principal of COMMISIMPEX (infra f) after, however, 
examining the five special problems brought up by both parties, i.e. possible time bar 
affecting the new promissory notes (infra b), joint and several liability (infra c), the 
alleged nullity of the letters of pledge (infra eI), what becomes of the letters of 
commitment (infra 0), and promissory notes not yet at maturity (infra f). 

b) Possible ti111e-ba~illJg of the promissoCUlQte,~ ? 

1be defendants assert on the basis of articles 179 and J 85 of the French Commercial 
Code, the three-year prescription rule (three years as of the date ofmaturity) as set out in 
negotiable-instruments law. 

1bis prescription may, however, be intemlpted by an acknowledgement of debt, 
attachment, demand tor payment or sununons to appear before the Courts (cf. Civil Code 
article 2244). Notice, on the other hand, is not sufficient as the list set out ill article 2244 
of the Civil Code is exhaustive (st.eady case law of the French Supreme Court: cf. , in 
particular, Civ. 26 hwc 1991, Bull., II, nO 195, p. 104 and Com. Sec. 16 June 1998, 
Bull. IV, nO 194 p. 161). 

In the case at hand, tile only act intemlpting prescription which may be taken into 
consideration is the request for arbitration of 13 March 1998. No other has been 
asserted. 

Consequently, the defendant, are jnstified in asking U1C arbitration tribunal to officially 
acknowledge prescription of the promissory notes which reached maturity before 13 
March 1995, that is to say 

- in FF, pronrissory notes P 16lJ to P 1636 and I 1098 to I 1122 (i.e. a total of 
20,359,799 FF); 
- in GBP, pronrissory notes P 1851 to P 1876 and 1 1336to I 1360 (i.e. a total of 
8,532,281 GBP); 
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· ... _--_._--... __ .................. _. __ ._--

- in USD, promissory notes P J731 to P 1756 and I 1217 to I 1241 (i.e. a total of 
13,892,423 USD); 
- in FCFA, promissory notes P 1971 to P 1996 and I 979 to I 1003 (i.e. a total of 

574,117,017 FCFA)29. 

The time bar thus acknowledged for the abovementioned promissory notes and amounts 
is only valid with respect to action taken 011 ti,e basis of negotiable-instruments, but 011 

the other hand has no effect on non-negotiable-instruments claims, adion and requests. 

c) Is tllere ioint and several liability between the defendants ? 

Joint aJld several liability between the REPUBLIC OF THE CONGO and CAISSE 
CONGOLAISE D'AMORT1SSEMENT was not in any way whatsoever contested in 
tlleir statements of case of 1998 and 1999, but, on the other hand it is in their 
sununarising statement of case ofJune 2000, from two points of view, i.e. 

I °1 Joint and several liability and, more generally, a 'joint adverse decision" is contested 
(page 98) in the event of the arbitration tribunal avoiding I·leads of Agreement nO 
566 and, consequently, the new promissory notes; considering the dismissal of the 
claims for avoidance (supra f page 48) this defence argument is now without 
purpose. 

2°/ Joint and several liability is also contested (pages 99 and l05) - except f{Jr tllOse 
promissory notes not set aside pursuaJlt to reduction and for promissory Dotes which 
are not time-barred (joint and several liability is automatic, in met, between the 
maker and the endorser of a promissory note) - 011 the grOlmds that CAISSE 
CONGOLAISE D'AMORTISSEMENT was not a party to I·feads of Agrcement nO 
566. 

This latter defence argument call1lot be accepted considering the rolc of CAISSE 
CONGOLAISE D'AMORTISSEMENT in the general orgaJlisation of Congolese 
finances, considering the total interweaving in the case at hand between CAISSE 
CONGOLAISE D'AMORTISSEMENT and the REPUBLIC OF THE CONGO, 
not only well before Heads of Agreement n° 566, but indeed with respect to the 
entire negotiation of the latter (cf. "background" of pages 27 and following of the 
present award; of also joint and several temporary adverse decision, not ccntested 
on these grounds). 
It is, morcover, acknowledged that the Congolese State, just like CAISSE, intended 
to give their undertaking a ccmmercial nature; as joint and several liability is 
presumed ("ipso jure") in this area, it is also necessary on these grounds to hold that 
any adverse decisions handed down (whether or not they be based on negotiable­
instruments law) must carry joint and several liability. 

Finally, it arises from aJticle l200 of the Civil Code that "there is joint and several 
liability between the debtors where they are obliged, with respect to the same thing, 

29 For informMion purposes, the equivalent in FF of these fOllr amounts (excluding decimals) at 31 
October 1992 was 174,029,728 FF. 
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", 

in such a maImer that each one of them may be held liable for the whole debt and 
that payment made by one of them discharges the others with respect to the 
creditor"; it is not necessary that the expression joint and several liability be used if 
the foregoing terms and conditions are fhlfilled. 

d) Alleged Ilullity of the leIters of pledg() 

The defendants request the arbitration tribunal to hold, in any case, the letters of pledge 
issued on 3 March 1993 by the REPUBLIC OF THE CONGO under the signature of its 
Minister of Finance and the Budget null aIld void.··.,~· 
Each one of these letters - one per year and per currency - reters to the P anii I 
promissory notes issued for execution of I-leads of Agreement nO 566 and contains a 
pledge drawn up in the following terms, i.e. 
"2° To guarantee unconditional payment of any promissory note made in favonr of 
COMMISIMPEX S.A. and any promissory note made in favour of COMMISlMPEX 
S.A. and wh.ich has been endorsed in favour of another firm, bank or endorsee 
organisation or delegate, we hereby pledge and hand over as pledge, without 
dispossession, in favour of any and all bencficiary or endorsee or discounting place of 
business, tl,C promissory notcs set ont above, and all of our resources which can be 
legally used to servC as a basis for a pledge, for the nominal amount concemed, costs and 
incidentals oftlle abovementioned promissory notes. 
It is hereby specified that, taking account ofthc fact that it is not possible materially for 
us to hand over the abovementioned pledged resources to the abovementioned heneficiary 
of the pledge, and that it is no morc possible for the beneficiary of said pledge to take 
possession of the pledged resources, we hereby declare that the abovementioned pledge 
shall be valid notwithstanding this absence of relinquishment. Consequently, we 
acknowledge that the handing over of the subject of said pledge, that is to say the 
abovementioned resources, is not a term or condition for the validity of said pledge, but 
shall at the most, if applieable, be deemed to be a simple measure of publicity." 
'DIe letters of pledge designate French law as the law applying to tllese sureties. 
Aceord.ing to point n04 of the abovementioned legal consultation made on 15 M.arch 
1993, all of the letters of pledge "constitute all irrevocable act of the Congolese State 
which binds it in conformity with these (sic) terms and " ... " does not breach ill any way 
whatsoever tlle laws alld regulations applying to the Congolese State, nor its contractual 
undertakings"; the scope of this consultation is therefore limited to the right of the 
REPUBLIC OF THE CONGO (ill particlIlar with respect to legal eapacity and powers) 
and does not concern the legality or the validity of the pledges in French law. 
The defendants (summarising statement of case, pp. 91 to 95), after describing the 
disputed snrety as "a general pledge without dispossession" assert, in order to back up 
their request for avoidance, the breach of the three conditions of validity of a pledge, i.e. 
its exclusively personal, i.e, moveable property nature, material dispossession (real 
contract) and t1.1e specifically detennined nature of the property which is the subject of 
the pledge. The plaintiff contest, these three alleged breaches; furthermore, it has 
pleaded (reference nO 137) that the law of general pledge was not concemed, but rather 
the "handing over as a pledge of the real property (capable of being individualised) 
resources of the country". 

57 

Case 1:12-cv-00743-RCL   Document 1-1   Filed 09/02/11   Page 63 of 86



-----

11lC arbitration tribuna! deems first of all that in pu l>lie international law, it is pennissible 
to doubt the validity of a pledge which is so general (Uld nlture as the one concerning the 
resources (and tJlerefore the reserves) of a State. 

Whatever the caBc may be, however, with respect to this question, in the present state of 
Freneh law, the three conditions of validity as set out hereabove - on the one hand linked 
to each other and, on the other hand, linked to the very nature of the real contract which 
the pledge is - are undeniable. The setting up of the pledge (and even the promise of 
pledge whieh may precede it) must spceify the personal property object (tangible or 
intangible) whieh it concerns. Furthelmore, despite the existence of controversy among 
legal writers, tJle pledge of a future tJling is with respect to tangible personal property 
null and void considering "the absolutely indispensable requirement of dispossession" 
(Cabrillac and Mouly, "Droit des suretes", Litec, publishers 1990, P. 526); dispossession 
lies at the very heart of pledge and tho parties cannot contractually exempt themselves 
from it (cf in palticular the words "in all cases" in article 2076 of the Civil Code and 
article 92 of the Conunercial Code) since, failing which, the contract is not formed and 

the lien cannot come into existenc.,3() Said dispossession (even, moreover, if - quod non 
- it were to be reduced to a conditions binding on third parties) must be effective, 
apparent and pennanent (ef. Ene. Dalloz, "Droit civil", VO "Gage" - Pledge - by 
Grosli"re, nOs 63 to 65 and 69). Finally, the existence of special laws allowing for the 
setting up of special pledges without dispossession confinns a contrario the necessity of 
dispossession in all other cases. 
III the case at hand, pledging of "all of our resources which can legally be used as a basis 
for pledge" does not satisty the requirements oflhe specificity oftbe object oftJle pledge 
(no more, moreover, than it does the general rule of sufficient determination in ordinary 
law), even if the subject of the pledge is restricted - which appears to have been the 
interltion of the parties - to any and all tangible personal property resources (oil once 
extracted, etc.). 
Furthermore, tJus pledge does not satisfy eidler the legal requirement of dispossession, 
wluch the parties (who m(ulifestly drew up the text of the letters of pledge together) were 
perfectly aware of at the time, when tJley wrote on the one hand, contrary to tile truth "we 
pledge and hand over as pledge", (uld on the other hand when the REPUBLIC OF THE 
CONGO states "that handing over of said pledge, 11m! is to say the abovementioned 
resources, is not a condition of validity of said pledge ... " (coIltractual exemptioIl, 
fhrtbermofC, not valid in French law of sureties). Finally, even if it is supposed tJla! these 
letters were Illere promises of pledge, running counter to the text itself of the letters of 
pledge al1d the legal description given to them by the parties, they would in this case not 
have been followed by actual deeds constituting valid pledges with respect to French 

law31 

30 Concerning justification of the principle, in particular by the protection of tbe contracting parties, c[. 
Ibe study by Jobard-BachelJier, "Existe-t-il encore des contrats flieis en droit franqais 1" - Do real 
contracts still exist in French law? - or Ole value of the promises of reill contracts in substantive law 
(R.T.D.C. 1985 pp.I--62); compare the much more progressive view ofStranart-Thilly, "Le gage, contrat 
recl, une fiction? - The pledge, a real contract, a fiction? - ("Journal des Tribunaux", Bmssels, 1976, pp 
237-243). 

31 Adde : no more, moreover, than of the "simple mOllsure of publicity" mentioned above in the text of 
tlle letters of pledge. 
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'Die leiters of pledge also contain the following paragraphs concerning the amounts paid 
into the bank accounts of the Congolese State "mming fi'om the abovementioned 
resources, used as a basis for the abovementioned pledge". 

"Furthermore, we shall refrain from making use in any way whatsoever of the amounts 
paid into our bank accounts mming from the abovementioned resources used as a basis 
for the abovementioned pledge as slaled above. 

It is hereby specified that said amounts shall continue to be allocated to the guarantee of 
our commitment under the abovementioned promissol), notes and that COMMISIMPEX 
S.A. or any other endorsee or delegate finn may at any time, if it sees fit, take any and aU 
appropriate measures for the purpose of preserving the abovementioned pledge. 

COMMISIMPEX S.A. or any other firm, bank or organism, desif,'Ilated as beneficiary or 
endorsee of the abovementioned promissory notes may exercise all of the rights and liens 
arising under the law and custom over the abovementioned amounts covered by a pledge 
without dispossession.1I 

These therefore are incidental terms and mnditions linked to the pledge relating to 
resources; these terms and conditions - unless obviously insofar as tbey refer to ordinary 
law - arc also null and void as a mnscquence oflhe nullity of the pledge over r~'Sources. 

To further add to detail, it should be noted that these terms and conditions do not contain 
any transfer of claim or delegation or the setting lip or promise of a valid binding pledge 
(listmc! fi'om the pledge over resources. 

To sum up, the arbitration tribunal hereby decides to cancel all of the lctters of pledge 
signed on 3 March 1993 by the REPUBLIC OF THE CONGO. 

c) WhJ!thappcns to the letters..9iS':lllunitment ? 

The defendlUl!s assert that no obligation arising from the letters of commitment thus 
signed by the Minister of Finance and the Budget on 3 March 1993 (one letter per annual 
series of promissory notes in each one of the four currencies) subsists for the rcason that 
the sale purpose of these Icttcrs was to reiterate the negotiable-instrument commitments 
and that the promissory notes thus made are, depending on the case, null and void and/or 
time-barred. 

The arbitration tribunal will restrict itself to officially recording that the letters of 
conunitment remain valid insofar as they concern those promissory notes with respect to 
which it has decided that they were neither null and void nOr tmle-barred, and, on the 
other hand, 110 longer have any purpose insofar as they concern the following promissory 
notes with respect to which it decided that they were handed over by mistake or are time­
barred (ef. hereabove, pages 54-55 and 55-56) : 
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• notes in FF oftlle P series nOs 1663 to 1730 and the I series nOs 1109 to 1216 
-notes in FF of the P series nOs 1611 to 1636 and (hel series nOs 1098 to 1122 
-Dotes in GBP of the P series nOs 193 Ito 1970 and tl1e I series nOs 1366 to 1454 
- notes in GBP oftlle P series nOs 1851 to 1876 and the I series nOs 1336 to 1360 
- notes in USD of tile P series nOs 1812 to 1850 and the I series nOs 1248 to 1335 
- notes in USD oflhe P series nOs 1731 to 1756 and the I series nOs 1217 to 1241 
-notes in FCFA oftbe P series nOs 1971 to 1996 and the I series nOs 979 to 1003. 

f) Promissory notes not yet matured 

COMMISrMPEX requests the arbitration tribunal to "rule for default of event. for the 
claim represented by the aggregate amount of all of the promissory notes of tl,e P series 
maturing subsequently to 30 June 2000" with a correlative claim to have it ordered to pay 
it the aggregate amount of tlwse promissory notes. 

Notes P in FF, GBP and US.D maturing subsequently to 30 June 2000 were aU returned 
by mistake (supra pages 54 and 55) in such a maImer that the claim has no purpose as 
far as they arc concerned. On the other hand, the claim preserves its purpose for notes P 
in FCFA nOs 1581 to 1610 (total amoullt: 356,655,960 FCFA). 

Default of (eon, according to article ll88 of the Civil Code, is decided by the court 
where the debtor has decreased 11,e sureties which it gave; the sureties concerned by 111is 
legislation are those given by the debtor in the contract and not the general surety granted 
to all unsecured creditors over all of the debtors' assets (planiol and Ripert, Traitt, VII, 
nO 1015; Casso civ. sec., 9Ma)' 1994, Bull. I,N) 171,p.I27). 

The judges on a,e merits, just like ti,e arbitrators, have sovereign power to detennine 
whealCr prcjudicc ha.~ been caused to the sureties (collstant ca.'c law since the French 
Supreme Court decision in the Civil Section of21 April 1852, D.P. 1854.5.538). 

Iftl,C setting up oHhe sureties ;s null and void, default of term obviously can no longer 
apply. 

In the case at hand, the letters of pledge· the only sureties asserted by COMMISrMPEX 
to back up its claim for default ofteon and the only sureties given in the contract (Heads 
of Agreement n° 566) or ;n direct relation to it - have been avoided by the arbitration 
tribunal (supra pages 58 to 60); article 1188 of UlC Civil Code consequently caunot 
apply. 

Concerning the bad faith asserted by the plaintiff: this accusation will not be examined as 
it is not of a nature to enlarge the scope or the tenns and conditions of implementation of 
article 1188 of the Civil Code. 
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The claim for default of event is thus set aside by the arbitration tribunal, the promissory 
notes of the P series abovementioned, not matured in FCFA continui.ng therefore to be 
valid (the same, moreover, as the promissory notes of the I series not matured iwFCFA, 
nOs 1068 to 1097). 

The conclusion of the foregoing is that COMMISIMPEX's claim for damages must be 
dismissed (smnmarising statement of case, pages 49 to 52; Terms of Reference, m.D), 
the motivation for which, in its various aspects is directly or indirectly linked (both with 
respect to the alleged financial and conunercial prejudice) to ti,e hypothesis in accordance 
with which the arbitration tribunal would dedde to rule in favour of event of default 
concerning the promissory notes maturing subsequently to 30 June 2000. Nor is it 
necessary to thus order the defendants to pay the promissory notes P and I 
abovementioned in FCFA; COMMISIMPEX may demand payment thereof by the maker 
and the endorser at tlle respective maturity dates of these notes, that is to say at the end of 
each manti) until December 2002. 

g) Response to question Xl.B 

'010 defl;nili..'l!Its are jointly and SCV5<.l11l1y debt.9fli of .QQMlI1ISIMPEX tor dIe following 
@lQ1!l~ 

i) enforceable balance due as determined on page 53 

lhgt is to say 

• 1"1" 
• GBP 
• USD 
• FCFA 

22, I 17,22& 
14,204,829 
23,371,278 

1,426,623,801 

ii) increased by interest at 10% calculated on these anlOunts (pages 54-55), in 
conformity widl article 2 of Heads of Agreement nO 566 

that is to say 

• FF 
• GBP 
• US)) 
• FCFA 

4,741,134 
4,698,879 
7,813,559 

707,367,634 
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These claims are partly and validJ.)uepresented p,yJhe following ill.Qrni§sory notes (SU!lrlh 

pages 54-55 : PJ:Q!nissory notes ac.oeP.L0, and pages 55-56: promissory notes time­
barred) : 

• in FF P 1637 to 1662 10,961,6[7.68 FF 

• inGBP P 1877 (0 1930 9,540,842,58 GBP 
I 1361 (0 1365 677,282.04 GBP 

• inUSD P 1757(01811 15,822,259.20 USD 
I 1292 to 1247 1,316,124.30 USD 

• in FCFA P 1999 to 1610 1,117,522,008,0 FCFA 
0 

r 1004 to 1097 442,352,449.00 FCFA 

The 9ifterencel; between tbe claims (supra, i and ii) and the part of tbese claims 
represented by the foregoing promissory notes work out at the following amounts 

i) in principal FF 
GBP 
USD 
FCFA 

ii) in interest FF 
GBP 
USD 
FCFA 

11,155,610 
4,663,986 
7,549,016 

309,101,793 

4,741,134 
4,021,597 
6,497,435 

65,015,185 
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XI.C Other questions to be resolved 

Xl. C.I Claim for !1'lJ))ages 

In accordance with tile terms of reference (1II.C), the Tribunal, if it replies in the affirnlative -
which it did - to question B, must decide for what amounts the defendants are - jointly and 
severally (ef. supra, page 56) - the debtors of COMMISIMPEX in interest. 

COMMISIMPEX ciainlS, for each one oflhe promissory notes reaching maturity at the date of 1 
July 2000, interest at tbe contractual rate of 10.50%, since the due date, witi} annual 
capitalisation as of 13 Marc111998 (dare all which arbitration was requested). 

a) The claim is founded 

i) witb respect to the unpaid promissory notes, which have not been set aside or time­
barred (supra, page 62), i.e. in FF promissory notes P 1637 to 1662, in GBP 
promissory notes P 1877 to 1930 and I 1361 to 1365, in USD promissOlY notes P 
1757 to 1811 and 1 1242 to 1247, and in FCFA promissory notes P 1997 to 1610 
and 11004 to 1097; 

ii) at the rate of 10.5% provided for WIder a.ticJe 4 (lateness interest) of I-Icads of 
Agreement nO 566, applied on a pro rata temporis basis for each note since its date 
of maturity until actual payment, reduced however to tile usury tbresholds for the 
reasons and in accordance with the terms and conditions set out subsequently; 

iii) with annual capitalisation since 13 March 1998, date on which the request for 
arbitration was made, under article 1154 of the Civil Code. 

b) 'nle request is also founded, (with implementation of the terms and conditions set out in 
sub Ii) and iii) hercabove) concerning the following claims 

- tbe claims lUlderlying thc promissory notes time-barred (supra, pages 55-56)32; 

- tile remainder in capital and interest (supra, pages 54-55) not represented by 
promissory notes (FF 193,992, since 30 April 1997; FF 335,406 since 30 November 
1993; GBP 70,247 since 30 August 1999; GBP 83,054 since 30 July 1995; USD 
69,403 since 30 September 1999; usn 84,635 since 30 August 1995). 

32 III FF, notes P 16!l to P 1636 and I 1098 to I !l22 for a total of FF 20,359,799; in GBP, notes P 
1851 to P 1876 and I 1336 to I 1360 for a total of GBP 8,532,281; in USD, notes P 1731 to P 1756 and I 
1217 to I 1241 for a total ofUSD 13,892,423; in FCFA, notes P 1971 to P 1996 and I 979 (0 I 1003 for a 
total ofFCFA 574,117,017. 
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'This solution, in its two separate parts a) and b) hereabovc, is the only one which is in 
confonnity with the intention of the parties (article 4 abovementioned of Heads of 
Agreement nO 566) and French law. In particular, the application of ti,e statutory rate 
alone (at present 2.74%) must be set aside. 

However, the arbitrators officially record that the contractual rate of 10.5% has been 
particularly high for several years pursuant to the general evolution (mainly down) of 
interest rates and, consequently, gives rise - in strong currencies and for the account of a 
particularly poor country· to unreasonable interest arrears (without even taking into 
consideration the lack of action which the plaintiff demonstrated sometimes between 
1993 and 199&, during certain periods). 

A certain number of legal writers and arbitration case law (cf. ref. quoted by Derains, 
"Interets moratoires, donunages-intcrets compensatoires et dOlllmages purutifs devant 
I'arbitre international", Etudes Pierre Bellet, Litec publisher 1991, p. 102 et sequitur) 
aclmowledges a large scope of freedom to the arbitrators, or at tIte very least, a large 
scope of assessment, taking into account, in particular, all of the relevant circumstances, 
the nature of the fact~, the rates in force on ti,e market. the currencies concerned and 
inflation rates, etc. (cf. ICC award in re nO 6219. JDI 1990, p. 1047, observations by 
Derains). This approach, however, has been criticised, mainly on the grounds of respect 
for the intention ofd,e parties (cf. Derains study abovementioned, nO 6). 

In any case, the rate allowed cannot mIl contrary to the law applying to dJe setting of the 
rate for arrears interest (cf. abovementioned Derains study, nO 7 et sequitur), in the case 
at band French law. 

On the basis of article 313·6 of the French Consumer Code (text taken up by tile Act of 
28 December 1966 concerning usury and Decree nO 90-506 of25 June 1990), ti,e usury 
tIlrcshold. which is obviously inlperative, is calculated quarterly by the Ballque de France 
and puhlished in the "Journal Officiel" - French State Newspaper - by the Minister 
responsible for economy and finance. This usury threshold was, for example, 7.53% as 
of I July 1999, for loans to businesses at a fixed rate for an initial period exceeding two 
years, which is the nearest case to the contractual moratory set up by Heads of 
Agreement nO 566 (deferral agreement, deemed to be covered by the scope of 
implementation of the abovementioned law: cf. Gavalda and Stoufflet, "La limitation des 
taux d'interets conventionnels par la loi n° 66-1010 du 28 M.cembre 1966 sur l'usure" -
Limitation of contractual interest rates by Act nO 66·1010 of 28 December 1966 
conceming usury" Sem. JUT., 1968, I, 2171; tor the scope of implementation cf. also 
Rives-Lange et Contamine-Raynaud, Droit bancaire, Dalloz, 6th publication 1995, nO 
435). 

Even if One supposes that in October 1992, the 10.5% rate did not exceed tile usury 
threshold in force at the time, the arbitration tribunal deems that, pursuant to an overall 
assessment of the issue and respecting tile intention of the parties (who, ill 1992, took 
account of the market conditions but certainly did not desire that tile interest arrears, 
many years later, should be calculated on the basis of a rate which had become 

unreasonable and taken on a speculative or wrongful aspect) ca.~¢~~I:l!'..t 
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rate CalUlot be carried out on tbe basis of a rate which, in particular, eJ(ceeds, for certain 
pcriods, tlle usury threshold mandatorily set by French law. 

Consequently, the arbitration tribunal decides tllat the interest rate shaU be calculated at 
the contractual rate of 10.5%, except where, for such or slIch a quarter, said 10.5% rate 
exceeds the statutory usury tl.reshold in force; in SUell a case, fm the quarter in question, 
the usury threshold (for loans to businesses at a fixed rate of an initial tenu ex=dmg 
two years) shaU alolle be used for the calculation of lateness interest. 

X.I.C.2 Request for temporary enforcement 

COMMlSIMPEX requests tlle Tribunal to order "temporary enforcement of any and aU future 
arbitration award notwitllstanding any legal action alld/or appeal, no guarantee being required for 
(sic) the COMM1SIMPEX company". 

Temporary eruorcement may, under French law of arbitration (NCPC, articles 1479 and 1500), 
be ordered under a arbitration award; it is up to the arbitrators to take this decision on a 
sovereign basis, taking account of aU of tlle cirCUl11stallccs specific to the case at halld (facts, 
time-linlits, behaviour, proceedings). 

The arbitration tribunal deems in the case at hand tJmt there is no nCL'<i to order temporary 
enforcement of tlle present award, without prejudice, however, to article 28.6 of the arbitration 

mles of the ICC33 

X.I. C. 3 What becomes of the t<;flllli'raly payment 

In accordance with the interim award made on 28 June 1999 (supra, vm, pages 22-23), the 
arbitrators must rule witll respect to what becomes of the temporary payment ofUSD 15,000,000 
allocated to COMMISIMPEX under said award. 

TI,e arbitration tribunal hereby decides that any amount whieh may have been actually paid to 
COMMISIMPEX by the defendallts or one of them pursuant to Ille iuterim award shall be 
deducted from the principal amount set out in the present award. 

33 "AH arbitration awards shall be obligatorily binding on the parties. By the fact that tlley submitted 
t.heir dispute to the present Rules, the parties hereby undCl1a1ce to immediately execut.e the fortbcoming 
award and shaH be deemed to have waived any and all pcssibilities of legal action ~ppea( •• which 
they may properly and validly waive. /~,J.J:l:: :: ~ ..... :::--' 
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XI.D Procedural compensation and arbitration fees 

XI.D. [ Point E oftbe Terms ofReteren<&.:...procedura.i."£Q!!!pensation 

COMMISIMPEX, on the one hand, and the defendants on the other, request the Triblmal to order 
the other party to pay 1,000,000 USD in compensation for fees, costs and disbursements 
committed for the requirements of the arbitration proceedings (and, with regard to 
COMMISIMPEX, precautionary measures). 

It appell.rs, however, not unequitable to leave each of the parties the responsibility of paying fees 
and disbursements which they have conllilitted. 

XLD.2 Point F of the Tel1l1S Qf.R!,fcrencc : arbitration fees 

In accordanee with the Terms of Refereuce "it is in the end neecssaly, in conformity with article 
3.1.3 ofthe arbitration rules of the ICC, to quantify the arbitration fees and to decide on which of 
the parties payment is incumbent, or in what proportion it shall be shared out amongst them". 

COMMISIMPEX on the one hand, and tl,e defendants on tl,e other, request tlle Tribunal to order 
the other party to pay all of the arbitration fees (fees and costs of the arbitrators and 
administrative fees). 

a) QuantityillKl!L!!Je arbitration fees as detlned under aqiC/Q..} 1.1 of tlle Arbjtration Rules 
of the ICC 

The cost of arbitration, as set out and determined by the International Court of 
Arbitration, comes to 590,000 USD. 

The expert's fees come to 600,000 FF. 

Reasonable fees committed by tlle partie'S for their defence in the arbitration proceedings 
must not be paid, pursua,,! to what was decided sub XI.D.l hereabove and sub (b) 
hereafter. 

b) Determining the parties who shall pay dle arbitration fees 

In conformity with artiele 31.3 of the Arbitration Rules of tl1e ICC, the arbitration 
tribunal hereby deeides that the arbitration fees as quantified sub (a) (the first four items) 
shall be shared out among dw parties in the following manner: 

the REPUBLIC OF mE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT, jointly and severally, shalf pay two thirds of the 
abovementioned fees; 

- COMMISIMPEX shalf pay one third ofthe abovementioned fees; 
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- each one of the parties shall be responsible for paying all other fees including all fees 
cotlUnitted for their defence. 

The foregoing breakdown results from an overall assessment in which two principal 
reasons have been taken into consideration, Le. 

the adverse decisions handed down and the e,(tent to which the claims and defence 
arguments were accepted; 
the assessment made by the arbitration tribunal concerned the entire file and the 
behaviour of the parties. 

ON THESE GROUNDS 

The !Uldersigned arbitrators, mling in adversary proceedings, no appeal being possible, hereby 
setting aside any and all other extra andior contrary pleadings. 

1) Concerning the princiPlll cl1'llm, 

a) Hereby rule in Jaw Ibat the REPUBLIC OF THE CONGO and CAISSE 
CONGOLAISE D'AMORTISSEMENT arc jointly ruld severally the debtors of the 
COMMlSIMPEX "societe anonyme" for the following runounts, i.e. 

i) the enforceable due baJances in accordance with Heads of Agreement n° 566, 
that is to say 

• 
• 
• 
• 

FF 
GBP 
USD 
FCFA 

22,117,223 
14,204,829 
23,371,278 

1,426,623,801 

ii) increased by interest at 10% calculated all tllese anlOunts, in confOl1nity witll 
article 2 of said heads of agreement, that is to say 

• FF 
• GBP 
• USD 
• FCFA 

4,741,134 
4,698,879 
7,813,559 

707,367,634 
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b) Consequently, hereby orders the REPUBLIC OF TIIE CONGO and CAISSE 
CONGOLAISE D'AMORTISSEMENT jointly alld severally to pay the plaintiff the 
all1OlUl!S set out sub a), that is to say 

i) on the one hand, the amounts partly and validly represented by the following 
matured promissory notes, i.e. 

• FF series P nOs 1637 to 1662 for a total ofFF 10,961,671.68; 
• GBP series P nOs 1877 to 1930 (total ofGBP 9,540,842.58 and series I nOs 

1361 to 1365 (total of GBP 677,282,04) for a general total of GBP 
10,218,124.62; 

• USD series P nOs 1757 to 1811 (total ofUSD 15,822,259.20) and series I 
nOs 1242 to 1247 (total ofUSD 1,316,124.30) for a general total ofUSD 
17,138,383.5; . 

• XAF (FCFA) series P nOs 1997 to 1580 (total of XAF 760,866,048), and 
series r nOs 1004 to 1067 (total ofXAF 396,284,389) for a general total of 
XAF 1,157,[50,437; 

ii) and, on tlle olher hand, the following amount, 

• Fl' ll,155,610 and 4,741,\34 for a total ofFF 15,896,744; 
• GBP 4,663,986 and 4,021,597 for a total ofGBP 8,685,583; 
• usn 7,549,01.6 and 6,497,435 for a total ofUSD 14,046,451; 
• XAF (FCFA) 309,101,793 and 265,015,185 for a total of XAF 

574,1l6,978. 

2) Conceming lateness interest 

Orders the REPUBLIC OF TIIE CONGO and CAISSE CONGOLAISE 
D'AMORTISSEMENT jointly and severally to pay the plaintiff lateness interest 
calculated at the contractual rate of 10.5%, reduced, however, to the quarterly usury 
threshold applied ill French law, each time that for allY quarter i.n question, the 10.5% 
rate is greater than the usury threshold (category of loans to businesses at more than two 
years at a fixed rate) published in the "Journal Officiel" - Official Newspaper of the 
French State - pursuant to Decree nO 90-506 of 25 June 1990 and article 313-6 of the 
French COllsumer Code, with annual capitalisat.ion as of 13 March 1998 on the following 
amounts: 
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a) amounts ofthe promissory nares 

• in FF series P nOs 1637 to 1662; 
• in OBP series P nOs 1877 to 1930 and series I nOs 1361 to 1365; 
• in USD series P nOs 1757 to 1811 and series I nOs 1242 to 1247; 
• ill XAF (FCFA) series P nOs 1997 to 1580 and series I nOs 1004 to 1067: 

pro rata temporis for each abovementioned promissory note, since its date of 
maturity until actual payment; 

b) amounts of the clainlE underlying the time-barred promissory nores (list set out 
hereafter, sub 5); 

pro rata remporis for each abovementioned claim, since the date of maturity of the 
time,baITed claim until actual payment; 

c) amount of the remainder in capital and in interest 

• FF 193,992 since 30 April 1997; 
• FF 335,406 since 30December 1993; 
• OBI' 70,247 since 30 August 1999; 
• OBP 83,054 since 30 July 1995; 
• USD 69,403 since 30 September J 999; 
• USD 84,625 since 30 August 1995; 

until actual payment. 

3) Dismisses COMMISIMPEX's claim to obtain event of default for the elaim represented 
by the aggregate amount of all of tho promissory notes of the I' series maturing 
subsequently to 30 June 2000, and its correlative claim to have tile defendants ordcred to 
pay it the aggregare anlount of these promissory notes and consequently its claim for 
danlages. COMMISIMPEX shall be entitled to dcmru,d payment of the promissory notes 
in XAF (FCFA) series I' nOs J581 to 1610 and series I nOs 1068 to 1097 at ti,e respective 
due dates for these notes. 

4) Without any prejudice whatsoever to the validity of Heads of Agreement nO 566, hereby 
decides to avoid all of the letters of pledge signed on 3 March 1993 for the REPUBLIC 
OF lHE CONGO and officially records that those of the letters of commitment signed 
011 3 March 1993 for the REPUBLIC OF TILE CONGO referring to the following 
promissory notes, no longer have any purpose, i.e. 

• FF series P nOs 1663 to 1730 and series I nOs J J09 to 1216; FF series P nOs 1611 
to 1636 and series J nOs 1098 to 1122; 

• GBP series P nOs 1931 to 1970 and series I nOs 1366 to 1454; OBP series P nOs 
1851 to 1876 and series I nOs 1336 to 1360; 
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• USD series P nOs 1812 to 1850 alld series I nOs 1248 to 1335; USD series P nOs 
1731 to 1756 mId series I nOs 1217 to 1241; 

• XAF (FCFA) series P nOs 197t to 1996 and series I nOs 979 to 1003; mId 

5) Officially records that the following promissory notes are time-barred, i.e. those maturing 
before 13 March 1995 : 

• FF series P nOs 1611 to 1636 and series I nOs 1098 to 1122, for a total of l' I' 
20,359,799; 

• GBP series P nOs 1851 to 1876 alld series I nOs 1336 to I 360,for a total ofGBP 
8,532,281; 

• USD series P nOs 1731 to 1756 alld series I nOs 1217 to 1241, for a total ofUSD 
13,892,423; 

• XAF (FCFA) series P nOs 1971 to 1996 and series I nOs 979 to l()03 for a total 
ofXAF (FCFA) 574,117,017: and 

6) Holds that there is no reason to order temporary enforcement of the present final 
arbitration award, without prejudice, however, to article 28.6 of the Arbitration Rules of 
the ICC; and 

7) Decides that any anlOtUlt which lllay have been actually paid to COMMISIMPEX by the 
defendants or olle of them for the execution of the interim arbitration award of 28 JUlie 
1999, shall be deducted fi'om the principal award (supra, sub T.b); and 

8) Hereby dismisses the claims for procedural compensation and orders each of the parties 
to pay ally alld all fees, costs and disbursements which they have committed, wiOlOU! 
prejudice to the decision (infra sub 10) concerning payment of arbitration fees; and 

9) Sets the arbitration fees as follows 

a) cost of arbitration USD 590,000 
b) experts fees FF 600,000; al\d 

10) Decides that the defendants shall pay, jointly and sevcrafly, two thirds of the arbitration 
fees as set out hereabove sub 9, and Olat the plaintiff shall pay one third of this cost; and 

11) Consequently, orders payment by the defendants to COMMISIMPEX of USD 393,333 
and 1'1' 150,000 under the decision set out sub 10. 
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Signed in Paris, 3 December 2000 

(8) Charles CHOUCROY 
Arbitrator 

(s) Jean-Michel DARROIS 
Arbitrator 

(s) Andre BRUYNEEL 
President oHhe Arbitration Tribunal 

Appendices I) table of contents 

COURT ORDER FOR ACKNOWLEDGEMENT OF 
THE ENFORCEABILITY OF A FOREIGN DECISION 

I, the undersigned, Francine (illegible) GUERIN, Vice­
President 
Acting by delegation from the President ofilie High Court 
of Paris, assisted by the Clerk of the Court, hereby 
officially recording that the abovementioned arbitration 
award docs not contain any provision which runs counter 
to public law and order, hereby declares that it is 
enforccable, 

Paris, France, 12 December 2000 

TIle Clerk of the Court The President 

2) detailed calculations (pages 54 to 55) 
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Currency Claim Promissory note 

FF 

CRD 
IRD 

number due date amount Imerest (10%) 

22)11218 [' II.! 11 )O/Ot/93 nL600.6Jl 
1(;12 28/02!?} ~21.600.68 2S/fJl/')} 

I ~l) 30jOJ/9} -w.wo.6/', )1)/0)/9) 

I?l ~ JO/'>'</93 421.600.1.-8 }O/~/9~ 

:1) IS YJ/OSj9;' ~21.600,bS JO/OS/9} 
11)\6 .\O/OC/93 -121.600,68 )OI0()/93 

}617 )0/07/9) .;2L600,66 30,'07/9) 

1618 }/)(O8/'?3 <l2l.600,&'1 30/00/93 
1&}9 30/09/'13 <121.600,68 30/09/93 
1020 }IJ! lO/9) 421.600,68 3.QJ1O/9) 

1621 30/11(93 421.600,68 }{}/l1/93 

J6n 30/12/93 421.600,68 30/1 'l./'f?-

16Zl 30/01/94 42L600.6-8 30/01/94 
152~ 2B/fJ'l/94 42!.600.&f. 28/cn/9-t 
1675 3O/m/94 42L600,~ YJ/aJj9J. 
J626 30/0</94 4.21,600,6$ 30(0</94 
1627 3O/OS/94 42L600,U 3O/OS/94 
1028 30/OC/94 4.21.600,68 JO/ry,/9< 
1629 30(07/94 421.6(X),68 JO/07/94 
]6.30 3O/OS(9< 4n.600,68 3!J/OS{94 
163l )0/09/94. 421.600,68 JlJ/09/9~ 

163'2 }O! lG/9J. 411.600,68 30/10/94 

1?3J }(;/!1/94 .QL6CO,68 )0/11/9-1 

16..Y. 30/12/94 :[21.600,68 30/1:;/9~ 

!-i3S )O{O1/95 421.600,68 30/01/95 
1<36 U/02/95 .f2i.600,{,8 28/fJ2/95 
:1)3.;;- 3O/m/9S 421.600,68 .1O/m/9S 
~:)..'ia 30/0</>5 'i.2: ,600.68 ],O/N/<:;S 
1539 YJjCl)j93 <U!.600.b8 JO/OS/?5 
!S~O YJ/06/9'f.> ~:'.1.6O:J.6a }OjC6/9S 
!-)..i) }O/O7/95 ~::!\.620.b~ 3/J/r:r:/?S 
l&U 30/03/<:;5 :[11. GOO. 6lI 30/08/95 
16-:3 YJ!09/1S ,e'I.6OCJJj YJ/09/9S 
:O--ri 3fJjl0i95 411.600,&8 30/10/':) 
H>-<.;) )0/11/95 <121.600,6-8 30/11/9:) 
1S-l6 30/12/95- 111 ,600,(~ 30112/95 

1547 30/01/% ,Q\.600.()!, 30/01/% 
J&-iS )13/0'21% q 21.600,63 28/02/'16 
11>19 3O/m/% 4),1.6-00,6.3 )O/~3/96 

1&30 3O/~j/% 4]1.600,68 30/o.~/96 

i651 30(05/% <l.21.6OO,68 30/05/96 
1632 30/06/% 421.600,68 3fJ/06/96 
1053 3O/ffl!% .'l]l.600,6a YJ/(fl/% 
16.5-l 'YJ/08J96 Ql.600.68 JO/M/96 
1633- 'JO/09/96 Ql.6OJ,6.1 YJ/fY1/<:-r, 
l?..~ 30/10/96 :1.21.600,68 ")0/1\}/96 
\65~ 3O/l1J96 421.600,68 30/U/96 
1&53 3O/l?!% 421.600,68 30/l2!% 

j&.;9 )0/01/97 '1:21.600,68 30/01/97 
1&;0 28/02/97 <Ill.6CQ,68 28jmj97 

'''' I 
'YJ/roj97 ·m ,600,68 30/03197 

16-6] 30/04./77 121.600.&8 ){l/O~f97 

Total capital 21.91J 23S..36 

Capital remaining l'fJ 99'l,&4 

The PNs in principle of series r nO 

captt .. :l[ ou[standulg 
II)terCS( olltstandlng 

IRO ;'Q; 

lTl;:3-! 

It) /71) 

[,0.:57 
166 7.j.j 

J 63.?J.O 
1$9.717 

1 YI.204 
IS2c.90 
149.l77 
145}wl: 

142150 
138.6)7 
13$,123 
131.610 
m.097 
124.583-
121,070 
117,557 

l'H,013 
110.5.>0 
107.017 

103.503 

99990 
96 4i7 
92.963 
B9450 
~93; 

32.42.1 
:-:'<.'il1C 
;:-,,397 
Il.8S3 
6$ )';1} 

&--t,SS7 

SI J-H 

;7.830 
.'H.3\ i 
'SO.lI03 

-17.290 
~).m 

·w'26! 
)6.7$0 
33.237 
~9.723 

26 210 
]2.(,<)7 

19,163 

15.6,0 
lLls7 
S ... 3 
s no 

~ ~'~l !:14 

.------- ,.---~,~.---

APPENDIX 2 

CRD 

21.695 1,).7 

:! I 27 ~ .W.I 
20 :152..t2fi. 
20 430 81..~ 

~.C091lS 

19587.62-1 

19.J6Q.023 , 
IS.74--Hi.J'1 

18.322.812 . 

17.901.221 " 

17.479.621 

t7.ose.02O 

16.6..%.419 
16.21<1.818 
15.7gJ.2H~ 

15.371.617 
U.95o.016 
14,5280416 

14.106 . .815 
13,68S.21~ 

13.263.61.'i 
12.84.::>-013 
12.<20,412 
11,998,1;11 :! 

11.577.111 
11.155.610 
10.734.010 

10.312409 
9.690.0/.)8 
9.~69.20S 

<:J).17607 
8.626.!X'6 

8,20-:1.~06 

,',782.&05 
? 3.01.20--1 

6939.~ 

6. 518.1X)') 

6.0.">6.402 
3.67~.8{)1 

5.253.201 

-UD1.600 
,1..409.999 

3.9&8.399 
.3.566.798 
3.145.197 
~.7Z3.;;97 

?.Yll.9% 
\ MO,395 

US-ll.79S 

l.OJ7J9-i. 

615.593 
J93.991 
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Currency Claim Promissory note 

Number due dale amount interest lRD 
FF ~ 7<l1.l}1 lD9B 'l11/rn/93 -{! S,Os'.J.4 ~.3)J,046.U 1m )()/03/'t.!- {H.S:;~,OO 3 %8 02.66 

1100 )1)/0-4j93 41J.{l6()/h }O{<Jl-ll:t..OO 
flO} )<)/05/93 401.Yli.)2 3 o.s9 U4.68 
! 102 )0/06:91 4~_lY.)).98 2 MS 830,70 llOJ "30/07/93 4.00.520.65 2.1/l.S.J ~o.os· J lHH 30/08/9) )97.[07 . .31 I 8M.J.O~,74 llOS l.,O/09/<f3 393.<9J.97 J.{9<l.808;n 
ll06 30/10193 >&9.980.6) L1G4.828,11-. 
1)07 30/11/93 356.(67.19 n~..J60.85 
llOS }O/12/93 382953,9S 335406,90 

" , 

Total interest <tAos.m,lO 

Remaining 
.335.'£06,90 

The PNs in interest of series 1 n° 1109 to 1216 have not therefore been accepled 

CRD : capital outstanding 
fRD : interest outstanding 

414 
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~-""'LAC~ 'Y\-\"':":;' (!(j I.:;··i~_ {,;;(\ ~J.; ,", 
,/~"~4rard DELAUNAY' '."'\ -'..J Tmd!lct(1ur A:~s .. ;!;·!t!(,'I)!O . y 

Il- GBP 
00, Av. des Cham:.:-s-E!ysees ' . 

75008 PAUlS ') 
Tel. 01 42 B9 40 70 .... 

Currency Claim Promissory note Dc. p .... ?:i.·S~v' 
Number due date amount interest(lO%) IRD 

GBP 
14 :::o..l 329 P !3;'\ }lJ(0l/91 17&,68:;'.17 !~m8-1~7 

: ~;2 '1!>/n1/9) 176.681 r; 28/f>2/9'3 IJ6,901 1) 8SU64 
; 33} )1)(03/'D 176.M2.27 ~/03/93 11$ . .\:-:9 13.67-1.762 
: ~)4 YJ/~/93 176.632,27 }O/~/'9) 113.?S7 lJ'193.100 
Hlj5 JfJ/C6/93 176.682.27 JO/IJS!9) 112..'1&.1 13.32LHB 
185& 30(06/93 I 76.6Z"l.,27 )O/C(;.{9J 111.012 11).1.4.735 

, ]837 }O/07m 1.76,b8D7 3D/Wj93 )49.$39 12.9~.OS3 

i~5S }O/OO/'£J' 176.682.27 YJ/OO/'£3 108.067 1'2.791.3.71 
11)59 }O/09/93 176.6S2.27 "'/09/93 lOS.5?S 12.6H.689 

""" }o/10(93 176.682,27 YJ(10('£3 105.11.2 12A3a.()(l6. 

lUI "'/ll/'£3 J.76.6S227 "'/111'£3 103.650 12261.324 

1662 }0/12/'f3 176.682,27 30/12/93 10"2178 12~OM.642 

ItO) 30/01/91 176.682.27 30/01/91 100.705 11.907559 ,.., 'S(O'/'" 176.681..27 "(02/91 n.233 11_iJl.'1J7 

1S65 }O/O)/'" 176.682,27 ;O/rl3/9' 91.761 11554..59$ 

1166 >0(0</91 176lxl2,27 ;0/0</91 %= 11..377.913 

1t07 YJ/O$/91 176.682..17 YJ/05/9' 94.816 n.201.130 

loa 30/OS/9, 176.(..82..17 "'f06/9. 9:J.:H·1 11.024.548 

1869 YJ/rrJ 19' 176.68V7 }O/07/9' 91.m 10.847.866 

iSlO YJ/08/94 t:,6.6B:U7 }o/{)g/9' 9O.:J99 10.671.1&1 

l:m YJ/09/94 175.682..27 30/09/91 !-S.927 lO . .o(9{SOl 

IHn 3OtlO/S4. 116.682..27 30/10/9' 57.4S~ lC..117.819 
!!l73 }O/ll/91 176.681.17 .Y.l/11/'N 85.982 W.l41.137 

Jg7~ "'/1'/91 176.682,27 30/12/94 MSf) 9.9&.1.455 

18?$ 3<J/0l/9S 176.682..J7 3<J/iJl/9S X3.037 9.7S7.m 

~B76 7.S/02/95 )76.082).7 2S/'J2/9S ~1563 9.611.090 
1ST? 30(03(95 176.1).131,27 "JO/ffJ/95 &J.092 9A34.~08 

:3,'8 30/04/95 176.632.2, ~JO-I/93 78.620 <:<.257.7'15 

1~i'9 30/VS!?5 :76.r,~2.27 30/05/95 7?~-1S 0:; OllLO-I:> 

'';0 30/(';6/95 1 76.&s7..27 30/06/95 75.675 S.~.361 

~lSl 30/07/'15 1 76.6S2,Z; YJ/07/95 j--l.:xn f...??7.679 

1 6.tl":? ."-:>/05/95 ~ 76.6-52,27 '30/08/.95 72.7'.;1 3.5505% 

'ill&3 W/09/95 175.('S:!,2'· 30/09/95 71.15S 8.374.311 

:5J3.l }OnO;rJ5 176.(,JL~;- )O/~()/9S b9./S6 8.197.632 

1'385 )0/11/95 ~76.(,(;2.2i' :.o!~: 193 6d.3i.; 8.02:>.9>0 

18"" 30jl2/95 176.682;.'.7 ~(12195 (:-6.1V.l 71Y11.:<!67 

1881 30/01/96 i76.Q82.2i· YJ/Ol/% 65.U9 7.667.58.5 

~!)S8 2t/07../96 176.&,1].27 28/02/% {0.1:i97 7.~90.903 

181:19 30/0:)/% 176.682,27 3O/fJJ(96 62A2·j 7JiA.210 
1890 YJ/0</96 176.68:1.2.7 30/04/96 60.952 7.1:17.538 

1891 }O/05/96 176.6.82.1J )1)IOS(% S?A/9 6.%0.85(, 

1892 3<J/06/% 17£..(,822'1 Y>/06/96 5-f!.OO7 6.784.174 

i89J "'(rrJ/% 176.68217 "'/07/96 56.=.35 6.607.:1.91 

lS94 }OI08/96 176.682.1.7 30/08/96 55.OS2 6.430.809 
1695 30/09/% 17&.682.27 30109/96 53.$90 6.254 .127 

l8% 30/10/96 176.682.27 YJ/10/96 57_118 6.0'rl.44S 

1897 }O/ll/96 116.6S227 J.O/1l/96 5(L6-lS S.9«l.762 

1898 30/12/96 176.682,]7 3lJ/l"l/% 49.173 S.r:!4.080 

1899 J.O/Ol/97 176.b82.?J 30/01/97 U.701 5.547..398 
1900 28/02/97 176.M2.17 -:J.1C7./97 -/6.228 5.370.716 

1901 lfJ/U3/97 176.6-82.27 "J(J/03/97 <4.75< 5.191.0:)] 

1902 'JO/1)..1/'17 I 76.M2.E JIJ!~/97 43.7..8-1 5.017.3$1 

1"" J(J/OS/<r7 176.M2,17 J(J/04/'J7 -n.aH <1.840.669 

~~ "JOj06/97 1 76.68':Ul )(j/04.{97 ·W.3)9 -1,.663.9&6 

1 IllS )O/(J7/'!) 176.6t2.:'j- 30/04./97 38.867 4A87.304 

1906 3fJ/oa/97 ])6.6a2.F J(J!C4/97 37.)94 010.622 

1907 }(}/01/9'"1 176.682.17 }Oj01{n 35.9;'1 <I, 1)3.940 

CRD : capital outstanding "<,, YJjlO/97 176.&82,27 JO{~!9") }4A~9 3.%7."15'/ 

I." }Ojll!?'} 176.661.27 'JO/W/97 3 2.2-(;::Z..;", .~~ .• ~""""-3.J.8Q.57S 
IRJ) . interest 0ut<;tanding .. " LA S'iit ~ 19YO }Oj12/97 \76.6!12.~7 )f)/0-l/97 d~S~ ...... ' 'S18. '~1;-'~ 

-..;. ...... 

415 
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191 ! ~/.Ql!<)8 1 i6.6H27 )Q/OI/98 ,,)1m 
)912 16/02/98 176.6-52.27 28/02/98 }8){,Q 
19D )O/G'>/~8 1(6_~2..2'7 }0/0)/93 17 olla 
19) ~ YJ/O-l/<)f; 1 ~G.W2.17 YJ/0-I./98 IS 615 
191 S YJ/OS/97 176.(-82..27 )0105/97 11 JO 
1916 >O/OS/9R 176 6SU7 )0106/93 21 6:;1 
191 i )0/07 f9S 17?U2.n )0107/98 ~ I 198 
1918 )0/0.'1/98 176&1ll.27 )0/08{95 Iq 72& 
1919 )rJ/09/9S 176M2.27 )O/fi9j9S ~s &1 
192:0 ',1)/ !O/9S 176 &SL27 )0/10/93 !6781 
1?21 YJ/ll/98 17f).6SU7 30/11/98 1 S J09 
i9?) Xl/12/93 J76.~:U7 30(12(98 i 3837 

lOLl 3(J((J)/99 176.6S:L27 }()(Olj99 1:1_)M 
1924 28/02/99 176.632.27 28/02/99 )0892 1m }Of([J/'J9 176.682..21 YJ/03/99 9.'120 
1926 }(J/0{/'i'J 176.6Sl,?J }(J/0{/'i'J 7.94J 1m JO/OS/'i'J 176.682.21 }(J/05/'19 6,47$ 
1928 lO/fY,/'i'J 176.&82,27 30/fY,/'19 5.002 
192.9 )(J/(JJ/'i'J 176.6·t2.27 )(J/"/'19 .)SlO 
l'.i'}O lO/OIJ/'i'J 176.6SV7 30/08/99 2.058 

Total 
!·t 13-4 .531 ,6(l {.69S '-79.32 

Capital remaIning 

The PNs in principle of series P n' 1931 1.0 

CRJ) capital outstanding 
IRJ) Interes( outstanding 

70.2<17,40 

1970 have not therelnre been accepted 

) 01 il I 
) 2SO 523 
) on 8-40 
2 ~97 1&4 

'l;"";Xl ~SI 
) 5--0 799 
~!.f,7117 

} 19:) ~)S 

~ OJ) 751 
I 6); 070 

I rna )88 

1 ~t).706 

1.307.023-
!.l :>0.341 

95).659 

77&.976 
biX}.2"94 

423.612 
2+6.930 
70.247 

416 
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Currency Claim PromissQry Hole 

Number due date amount fRD 
GBP 

~ 696 8"1'1 1l:X; 23/02/9] \7S 'JfJ9!f} ~ sn,M9,~o 
\ }]r }O/OJ(9] J 7] 737,S7 ~.)·1?,93j,iJ 
D}8 )0/04(93 172 26:',1.2 ~ In 666,61 
1))9 lO/OS(9} 1707nU ~ 1);)6»))") 
1}10 JO/06/'13 Jb9320,Sl H.37.55).2~ 
!J.~ 1 YJ/07/93 1 67,3H.J & 3.669.705.08 
1>41 30(08(93 166.-175,81 3.5OJ.J29.'I7 
DO 3010'1/9) IM.90:U5 J.J}S.~25.B2 
J)."-'I 30/10(93 16..)A3!,)O 3.17·(994.71 
I}1S lO(1I(9J J61,9$8.75 3.013.035,91 
1>46 ""/12/0/3 1 6{U U.40 2.t52.S49.57 

1>47 30/01/9-4 159.014,05 2693SJS};2 
lJ<lS n(D:Z!94 1$7,5-0,69 2'sJS.m.t3 
lJ49 lO(tJ/94 1S6.069..3-f 2Jn.91.('49 
1)50 30(1)1194 1545%.91 2.27.5JU $J 
1351 lO(05/91 153,12<1.64 lOn.2D2.-U 
IJ52 30/06('1< ISI.652..28 1.92!1$(L58 
lJ5J 30/07/91 tSO.J?9,93 lTI0370,{,5 
1354 JQ/08/94 148.70750$ J .6TI.663,07 
1355 0010'l/9~ H7.21S,21 1.474.QJ,B4 
1)56 00/10/91 145.762.8.8 1321,.664,% 
US7 30/11/94 14-4.290.-52 Ll84..374,~4 
USB 30("/91 141.81B.17 1.001.556JJ 

)35';1 30(01/95 J <ll.34S,IH 900.210,-1.5 
1 )lj) 28(02("95 ))9.1i73, .. 7 760.13-6,98 
~ :>61 )(J(m/?S IJ8,'Wl.11 621.935.S7 
13-(,2 30/04 (95 13c 928,76 4&).fXYl.ll 
1}63 YJ/OS/SS 1.1S ~.x,.~) .H9SSO.;;O 

''''' 30/06.'95 133.984.06 21 S566,b~ 
1:'-65 ~>O(X /95 1)2.51l.70 8}.0S1.~ 

Total 
~ 615 6~t3& 

Remain!ng interest 8) 0$<1.9'1 

The PNs in JntereSl of series j nO 1366 t? 1454 have nor therefore been accepted 

eRD cap,laloutstandmg 
JlU) ,n(creSI oUlStandll1g 

'------ .. 
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A~C()7J;" :-'0-::' ,.-" . "'8 _ . ./'J;>.,\ 
I,t- Gerard DELAUNfd' -) 

111- USD ~ rrau",'"", k"""m"". ',-
90, Av. des C71?"m~·.,s.£iys6es 

75Q08 I'NliS 
Currency etaim r romissary note * i6L 0-1 428940 (O *.~/ 

~ ~ ',-, -, ,-.. f_",p,\,.~ 

Number due date amount inlerest( 10%) eRD 
USD 

2.J 17) l':(j P I,,] 1 }OjO!/91 211761I,H ?J 08) 599 
;7) ? 7.8/ fj'!../9} 287 677,~-l 28(02/93 19'2.3(,} 21.;;9$,921 

1133 W/03/13 187 p7,.j....f )0(03/93 1899t,..; 22.508214 
1~~3-l ]0/04/9) 2876n.H 30(04} 9) IJi' ;J,:J U.?10.S66 

ins 30/0S/'/} ?876n·H )0(05/93 185171 2.1.932.&89 
17)& WI(Y)/'!} 2B7.6n • .f..I 30106/93 lB2.(7~ 1.1.60151.11 
1717 3Gf07/9) 1S76n.-l4 }(J/G7/93 W:U;'7 21..357.53-1 

1738- Xlj08i93 2B7hn)H 3Of08/9~ 177 979 2].069.8.56 

1739 YJlrn/93 287.6n.+Z 30/09/93 1755S2 20.782179 

1740 YJ/lO/93 287.6n.44 YJ/1O/93 IT.l.l85 20-491.502 

174] 3D/I 1/93 ZB7.Gn,4.-1 :JO!l1/93 170.7BZ 2D.::!06.B24 

1742 30111/93 287.C,n,{4 30112I93 168390 19.919.147 

]743- 30/01/9-1 187.677,44 YJ/Ol/94 165,m 19.631.4-69 
,,4-1 28/02/94 281.671,4-4 28/02/94 J635% 19.343.792 

174.5 30/fIJ/" 187,671,44 YJ/03(94 16l.l98 19.0S6.IH 

17!l.6 YJI0419" 287.677,<1-1 3010<l/94 15-8.8(11 18.76M37 

17~7 3OIOS/94 287.677.'14 3OIOSI94 I$6A(}1 lS,480.76G 

1748 )0/06/94 287.677,{4 YJI06/94 lS1JXl6 18.193.081 

1749 ;0/07/9< 287.671,4-';1 YJI07/94 151.609 17.905.405 

1750 30108194 287.671,44 30/0819< \«'1.212 17.617.7lJ 

1751 YJ/09/94 287.6/7,44 3Q()<}j94 146.1}H 17.330.050 

1752 30/l0/9~ 2$i.677,« 30/10/9< ].14.·11 i 17.01. 2-) 72 
liS3 JO;11/14 287.677,44 30/11/94 H20.?O 16.7$4.695 

1754 )01i 2/9~ 2B7.o77.-H 30/12/9-1 lJ9.6:U 16A67.017 

;755 3Q/01/ 95 1.87.677,44 3OjOl/9S 137.lli 16.179.340 

1756 2.8/07./95 287,677,44 28/02/95 ~}U28 15.891.663 

1757 30/03/95 287.677,4-1 30/03/95 132 Dl 15.603.985 

i,'58 )O/0-1/9~ 287.6?]A-I jO/04(95 \.10.(133 15.316.308 

liS9 )0/05/95 237.677,44 30/05/9") 1 Z7.6~6 15.028.630 

1760 10/06/95 2&7.6Tl;l4 3{)jOSj r;,S 125.239 14.740.95.3 

1/6! .;(}/Ol/ os ~37.577J4 )0/07/95 In.S";1 HAS) 17;:, 

,762 30/0B/,?5 :;;S7 1.>77 ,.g 3Q/OB/9S '.~O,H--i ',4.16:':1.398 

\763 ;,Oi09/9~ ~87.677.~4 30/09/95 11SN7 13.8Tl.920 

1764 30/10/9::' 257.677..14 JOilO/95 ; J:, C-;~ tJ.S9u.2.G 

1<65 ~O/1 J/'?S 187677.4.j 3D/11/9'S 1131,;-2 13302560 

1766 )0/12;9:' 2S:.67iA4 30/12/% 110&55 lJ DH.888 

1767 .>0/01/96 2157.677.44 30/01/96 tOlU3; 12.7V.211 

1768 7:.8/02/% 2$7.677,4-4 23/02/96 106.060 12.-l39.S33 

1769 30(03/% 7,87.477,44 30/03/% 103.663 1/_151.856 

1770 JOjO.:f/94 287.477,44 30/04/% 101265 11.Mof.l78 

J7T! 30(05/9<) 287.6/'1-44 YJIOS/% 98.36.3 11.$76.501 

i772 30/06/96 2&7.677,1-'1 30(06/% %.01 11.288.824 

1773 30/07/96 2,87.6T1A.:J: YJI07I% 94.07 ~ 11.001.146 

177< 30/00/% 2B7.6n,44 30/08/% 91.676 10.713.469 

1775 30/09/% 2157 .677,44 30/rfJ(% 89:;:;9 )0415.791 

1776 30/10/% 287.671.4.-4 }O/lO/96 M.M2 10.138.111 

1777 )0(11/96 287.6n.4-<1 JO/I J/% 8·t·Ul.~ 9.850.436 

17/'8 }Ofl2/96 287.6nA4 30(1 '1/96 82.08'7 9.~2.1S9 

1779 30/01/97 :?67.6n.,w 30/01/97 79.69<J 9.275.081 

liS{) 28/lJ2(97 287.677.4·1 7.8/02/97 77292 6.9117.404 

1':81 YJ/03/97 2Z7.677.'1-<1 30/00/97 7H95 B.699.n7 

178,_ 30/04/97 U') 6n.1-1 30/04./97 n.l98 8 H20<l9 

17113 30/05(97 2.a7.67],H 30104197 70.100 S.124.J7i 

17M YJ/0I;./97 ~.8?6n.~ 30/04./97 6'l ;'W 7.836.69-4 

171!S 30(07 {97 2.87617.4-4 J,O/fYI/97 &:'.306 7549017 

1-i8fJ 30/06/97 2-676n,4.j 30/04/97 61.~1I 7261.339 

1787 30/09/9, 187 677.~"l 30/04/97 60.511 6 If/} 662 

I'" 30/1 O/I}') 2l\76nA4 YJ/04/97 ss.])~ 6 fx'JS.984 

\';89 3.0/11/91 1V 6n.~ }O/D-t/97 55 TJ I 6 39B Jl:r7 

r;90 '!oOln.lft: 18'; 6n.+1 30/0-.1.(97 S3Jl<:l -;-_. ;F~r!p0lJ:::;-.-: ..... ~ 
eRD capItal OtHs(andrng 

IRD Interest OlHstandlng 

418 
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1/91 10/01/98 :;nI7.6n,{4 30/01/98 50 922 
1791 28(02/98 181,677,4-4 1~/O2/98 ~8 525 
IN) JO/Oj/9~ 237.6(7.(..1 }O/03/98 46.127 
179·1 }O/Q.1/9S 2876'17.4.1 J(]/O'l:j98 437)<) 
1795 )0/05/97 287 6773~ 'W/05{97 41 333 
17<;¥, )()/06/98 287.677,H ){}/06/<?8 339]$ 
1191' )0/07/91} 26'1 677.4-l )f)/07/913 36 538 
\;q8 )0/08/98 287677,-14 )O/OB/n ;"1 HI I ;<)<J }O/O<;l/'iS 287677,4-i ")0/09/% )1 743 
1800 ~O/ !0/98 2S7.6n.-H :O/lO/SIl 29 )<16 
1001 30/11/98 2876n . .t-l ;.(}/l1/98 269<19 
IWI 30/11/98 287.6Tl,H }O/ J 2/98 24 551 

100) lO(OI (99 267.6n,44 30/01/99 12.154 
100, 28/02/99 287.677,44 213/02/99 19.757 
1&lS YJ(m/99 287.677,44 .1O/rJ)(99 17.360 
1306 YJ/04/99 287.677.44 lO/04(99 14.%2 
IW7 YJ/05/99 2~7,6n.44 lO/05/99 12565 
180il YJ(06(99 2fj7.6n,oM lO/06(99 10.168 
1809 YJ/01/99 287.677,44 lO/O7/99 7.770 
lBlO "'/OB/99 287.6n,44 lO/08/99 5.37) 
1311 YJ/09/99 287.6n.14 '!JJ/013/99 2. 976 

Total 23.301..&72/»4 7.B13.S59.79 

'9A(Xl.30 
Capital remaining 

The PNs in principle of series P n° 1812 to 1850 have oot therefore been used 

eRD capital outstanding 
IRD interest outstanding 

S.~22 952 
5.535.275 
.5 241 597 
<I 959.920 

-I 6n.2~1 

4 3M .563 
.J 096 1188 
.3 809 210 

:I $21 5)] 
J 2JJ 85;:. 
29<16.178 
1_658 SOO 

2.370.823 
2.OSJ.HS 
1.79SA~ 

1.507.791 
1 nO.lJ3 

932.'136 
644.758 
357.081 
69.403 

419 
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Currency CI a I III P romiSSQry note 

Number due date at))ouJ1t lRD 

USD 
?1I! ).'>60 12li' ~SI()219) ~B3 LSD. I) '} S28 279.U 

12)..1 YJ: '))/9) 2Si 882.82 7 2~3 )%,8-1 

In? :.c/~/9) 280 <18551 6 %1.911.3J 
I 2.<'0 ;0 '')5/9) 21S 08.5,20 66U.S23.n 
lLll })'Ob/9) 275690.88 6411.lJ2.25 

!:?22 }fJlO7/9) 17JZ9.J.57 6.1 31.&38.68 

1223 YJ;08/9) aO.896.:?6 S.ll%9{l.(2 

12l' )0/09/93 WH98.95 5.598.443...17 

1125 "'flO/9) }66 101.&1 S.JJD41.SJ 

1226 Wll/9J 263704.32 :S.~.637.51 

1227 )0/12/9) 161 J()7,Ol '.807 .J:lD50 

]).28 "'101/9' ,.91.909,70 ·c~g . .Q(l..BO 
1221 U,j02/94. 256.512..39 .{.1::91S08"n 
1230 "'/0)/9' 254..115.08 <.(137.793.JJ 

i?J1 "'/04/" 2S1.n7,76 3.786.075;57 
12Jl YJ/OS/"' 249.320.45 J.5J6.753,H 

!2:l3 "'/06/94 246.92),14 J.2SUl1.93 
1 LJ.l YJ(fJ7 (" 2H525,83 3.0«5Y)6,15 

!2:lS ;a/os/9' 241.1213,52 LWJ.1n,6.,'> 
12)6 YJ/09/94. 2397}L20 i .. 56J.4.A6 . .tJ 

:;2:)7 >0,' W19~ D7.333,89 2.)26.117,54 

1218 .3(l!l1/9'l ?..:H..936.58 V)91.\7S.% 
1239 .~,'12J9·1 23253927 1.s58. 63-6.& 9 

1240 >0 'Ql/95 2JO.141.95 1 ,62S ':94,7~ 

1211 ::5i:02/93 227 74-4.&~ U(I).7S0.10 

120 ::.(1/03/95 7.25 J-4 7 .. :n 1.17SA07J7 

1243 :1:.104/9::- ill 950.01 95L~S2..75 

I"" .,...., >:'/05/9-;' rlO )527) 7>l.S'OC.u-:, 
~245 .'..~:;"..o/Q5 ~lf, :55.39 )/3:7<14",S:> 
j 1~.$ .-, C;'!(",) ~~s ;58.(8 ~9·}.9S6.J.~ 

l?~: :<. ,;$1<;5 ~l ~ ;,0':. ,-I' t~::22 t,:1 

Tolal 
-; 7"2S 933,99 

&.I 625.80 

Remaining Interest 

The PNs In interest of series I nO 1248 to 1335 vave not therefore been accepted 

SlM1P certified (rue copy 

Pans. France, 6112/2000 

Horaclo A GRIGERA NAON 
G~ne.raf Secrelary of r.lle 
The ICC Jnlcrn;j(loll?! Court or ArDII(lltl()Il 

C!U) C;lPI{,)1 (N[.Qal1d,og 

I H I) lIiH .. :H .. :<,{ (HI!S[;ln0111!.'. 
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