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GLOSSARY

Term Description

19 June 2018 Protest

2009 EIA

The single day protest at the Invicta Mine on 19 June 2018

The Environmental Impact Assessment for the Invicta Project
that was approved by the MINEM on 28 December 2009

2010 Feasibility Study Optimized feasibility study for the Invicta Project by the

2012 SRK Report

2014 CSR Strategy

2014 Mining Plan

2018 PEA

26 February 2019

Agreement

AAG

ABX

Access Road Protest

Lokhorst Group dated 26 July 2010

SRK NI 43-101 Technical Report on Resourcesfor the Invicta
Project dated 6 April 2012

The Government of Canada’s 2014 corporate social
responsibility strategy

Revised mining plan submitted by Lupaka for the Invicta
Mine, approved by the MINEM on 11 December 2014

Preliminary economic assessment of the Invicta Project prepared
by SRK Consulting Inc. dated 13 April 2018

Agreement between Invicta and Paran Community
representatives signed on 26 February 2019

Andean American Gold Corp.

Minera ABX Exploraciones S.A.

Civilian blockade on the access road through Lacsanga
Community territory leading to the Invicta Mine that began on
14 October 2018
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Term Description

AMinpro

ANA

Barrick

Buenaventura

Canada-Peru CR

Toolkit

CEDIMIN

CIDA

CIMVAL

Concessions

Constitution

CPO

CR Team

AMinpro Mineral Processing Ltd.

National Water Authority (Autoridad Nacional de Agua)

Barrick Gold Corp.

Compafiia de Minas Buenaventura S.A.A.

Community relations toolkit created jointly by the Canadian
Embassy in Peru and the MINEM and published in 2018

Compafiia de Exploraciones, Desarrollo e Inversiones Mineras
S.A.C.

Canada’s International Development Agency

Canadian Institute of Mining, Metallurgy, and Petroleum on
Valuation of Mineral Properties

The following six mining concessions held by Invicta: Victoria
Uno, Victoria Dos, Victoria Tres, Victoria Cuatro, Victoria
Siete, and Invicta I1

1993 Political Constitution of the Republic of Peru

Chief Police Officer

Lupaka’s Community Relations Team
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Term Description

CSR Corporate social responsibility

DEAR Directorate of Environmental Assessment for Natural and
Productive Resource Projects

Decentralization Peruvian Law No. 27783, which initiated an ongoing process
Framework Law of decentralizing the central government within Peru

DFAI Directorate of Inspection and Application of Incentives
DGOP General Office of Public Order

Dialogue Table(s) Formal process of negotiation led by government

representatives to promote dispute resolution, referred to as
“Mesa de Didlogo” in Spanish

EIA Environmental impact assessment

El Misti El Misti Gold S.A.C.

Environmental Peruvian Supreme Decree No. 040-2014-EM, which provides

Mining Regulation  the definition for the areas of influence of mining activity in
Peru

ESEMO Environmental Supervision for Energy and Mines Office

ESG Environmental, social, and governance practices

Frente de Defensa Frente de Defensa del Medio Ambiente y Promocion de los Distritos

Leoncio Prado, Paccho, Sayin e Ihuari de las provincias de Huaura y
Huaral
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Term Description

General Mining Law Peruvian Supreme Decree No. 014-92-EM, which governs all
mining activities within Peru

Hochschild Hochschild Mining PLC
ICMM International Council on Mining and Metals

ICMM Good Practice International Council on Mining and Metals “Good Practice

Guide Guide: Indigenous Peoples and Mining”, which highlights the
specific duties of mining companies in relation to indigenous
and rural communities

ILC International Law Commission

ILC Articles ILC Articles of the International Law Commission on the
Responsibility of States for Internationally Wrongful Acts

ILC Commentary ILC Commentary on the ILC Articles

ILO Convention 169 International Labor Organization Indigenous and Tribal
Peoples Convention, 1989 (No. 169)

INGEMMET Mining and Metallurgical Geological Institute
Invicta Mine The base of activities and infrastructure developed by Lupaka

in the Victoria Uno concession area

Invicta or IMC Invicta Mining Corp., a Peruvian subsidiary of Lupaka
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Term Description

Invicta Project or Mining project developed by Invicta located within the bounds
Project of the Victoria Uno concession

Lacsanga Community Rural community of Lacsanga

Lonely Mountain Lonely Mountain Resources S.A.C.

Lupaka or Claimant Lupaka Gold Corp.

Mallay Community = Rural community of Mallay

Mallay Plant Mallay processing plant

MEF Ministry of Economy and Finance of the Republic of Peru
(Ministerio de Economia y Finanzas de la Repiiblica del Peril)

MINAM Ministry of the Environment (Ministerio del Ambiente)

MINAR Ministry of Agriculture and Irrigation (Ministerio de Agricultura y
Riego)

Mine Closure Law Peruvian law No. 280990, which governs the requirements for

mine closure

MINEM Ministry of Energy and Mines of the Republic of Peru
(Ministerio de Energia y Minas de la Reptiblica del Perii)

MINEM Peruvian Supreme Decree No. 021-2018-EM OGGS, which
Organizational implemented dialogue as the key method for conflict
Decree management and resolution
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Term Description

MININTER

Ministry of Justice

Mutual Release

Agreement

OEFA

OGGS

Operational Plan

Osinergmin

Pacacorral

Pandion

Pangea

Paran Community

PCM

Ministry of Interior (Ministerio del Interior)

Ministry of Justice and Human Rights of the Republic of Peru
(Ministerio de Justicia y Derechos Humanos de la Repiiblica del
Perit)

Mutual Release Agreement between Claimant and PLI
Huaura, wherein PLI Huaura agreed to release Claimant for its
liability under the PPF Agreement

Organization of Supervision and Environmental Assessment

(Organismo de Evaluacion y Fiscalizacion Ambiental)

General Office of Social Management (Oficina General de
Gestion Social) within the MINEM

The Peruvian National Police’s plan for the removal of the
Access Road Protest in the event forceful intervention
became legal and necessary

The Supervisory Agency for Investment in Energy and Mining

(El Organismo Supervisor de la Inversion en Energia y Mineria)

Minera Pacacorral S.A.C.

Pandion Mine Finance LLC

Pangea Peru S.A.

Rural community of Paran

Presidency of the Council of Ministers (Presidencia del Consejo de
Ministros)
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PEA Mine Plan Six-year mine plan which is contemplated in the2018 PEA and
which uses a 4.0g/t AuEq cut-offgrade

PERCAN Peru-Canada Cooperation Program (Proyecto de Reforma del
Sector de Recursos Minerales del Perii)

Pledge Agreement Agreement between PLI Huaura, Claimant’s subsidiary, AAG,
Claimant’s director, Gordon Ellis, and Invicta wherein AAG
and Mr. Ellis pledged their shares in Invicta as security to PLI
Huaura for the amounts provided by PLI Huaura to Invicta
under the PPF Agreement, dated 2 August 2016

PLI Huaura PLI Huaura Holdings LP
PNP Peruvian National Police (Policia Nacional del Peru)
PPF Agreement Pre-Paid Forward Gold Purchase Agreement entered into

between Lupaka and PLI Huaura on 30 June 2016 and
subsequently amended on 2 August 2017

Prior Consultation Peruvian Law No. 29785, which requires consultation with

Law indigenous and native communities as part of Peru’s decision-
making process when passing legislation that may directly
impact those communities

Resolution No. 158 Peruvian Resolution No. 158-2021-OEFA-TFA-SE, which
sanctioned Invicta for breaching its social obligations with the
Rural Communities

Rural Communities  The rural communities within the Invicta Project’s area of
direct influence — the Santo Domingo de Apache, Lacsanga, and
Paran communities

Rural Communities  Peruvian Law No. 24656, which details the status and rights of
Law Peruvian rural communities

Rural Communities Peruvian Supreme Decree No. 008-91-TR, which outlines
Regulation Peruvian rural communities’ status and rights
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Term Description

Santo Domingo de Rural community of Santo Domingo de Apache
Apache Community

SENACE National Environmental Certification Service for Sustainable
Investments

Simco The Peruvian Ombudsman’s Office’s conflict management
system

Social Management The portion of an EIA that establishes the strategies that

Plan mining operators will take to avoid, mitigate, or compensate
any negative social impacts of its activity, and to maximize the
positive social impacts of the mining activity on the project’s
respective area of direct influence

Social Responsibility Peruvian Supreme Decree No. 042-2003-EM, which established

Affidavit Law a framework that would allow mining companies to manage
the environmental and social impacts of their mining project
on local communities

SRK SRK Consulting (Canada) Inc.

t/d Tonnes per day

Third ITS The third supporting technical report to Invicta’s
Environmental Impact Assessment submitted by Invicta on 29
August 2018

UNDRIP United Nations Declaration on the Rights of Indigenous
Peoples

Victoria Uno The mining concession where the Invicta Mine is located

Concession
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Term Description

Vienna Convention Vienna Convention on the Law of Treaties
War Dogs War Dogs Security S.A.C.

Water Authority Huaura Local Water Authority
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INTRODUCTION
A. Overview

Lupaka Gold Corp. (“Claimant”) lost its investment in Peru due to its own failure to
obtain and maintain support from a local rural and indigenous community in the
direct area of influence of its mining project, namely the Pardn rural community
(“Paran Community”). Claimant marginalized the Pardn Community and ignored
that Community’s concerns, including in respect of the environmental impact of
Claimant’s mining project, which were expressed well before, and following,
Claimant’s acquisition of its investment. The net result was a highly charged and
volatile social conflict between Claimant and the Pardn Community, which disrupted
Claimant’s operations and harmed Claimant’s investment. That outcome, however,
was exclusively Claimant’s fault. It was Claimant that mismanaged the critical
relationship with the Paran Community, which ended up having a fatal adverse effect

on Claimant’s ability to develop its mining project.

Indeed, Claimant disregarded the critical importance of securing harmonious
relations with local communities. The need to establish such relations —and the risks
that may arise from a failure to do so—are well-established in the mining industry
and are reflected both in corporate social responsibility (“CSR”) principles and
industry practices. At the core of such principles and practices is the concept of a
“social license” to operate, which requires, inter alia, empowering local communities
and creating a constructive relationship with such communities. As any responsible
and experienced mining operator anywhere in the world knows, obtaining a social
license is fundamental to the viability of a mining project; without it, a mining project
will likely face severe disruption, and may ultimately fail —as in fact occurred in the

present case.

In the Republic of Peru (“Peru”), the CSR principles and inherent risks stemming from
a failure to build and secure amicable community relations are well known to any
mining sector operator that has experience there, or that conducts adequate due

diligence. Claimant knew or should have known of such risks, and should have acted
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accordingly. Instead, Claimant failed to live up to its responsibilities to the
communities in the area of its mining project, and manifestly mismanaged its
community relations. Having lost its investment as a result of that, and of the
foreseeable backlash from the Pardan Community in response to Claimant’s conduct,
Claimant is now attempting to transfer to Peru the consequences of Claimant’s own
conduct, improperly seeking to use the Treaty as an insurance policy. The failure of
Claimant’s investment could have been avoided if Claimant had properly understood
the context in which it made its investment, and acted in accordance with Peruvian
legislation, its CSR obligations towards the local communities, and best practices in

the mining industry.

As this Counter-Memorial will show, a number of different State agencies in Peru
made extensive and relentless efforts to assist Claimant throughout the latter’s dispute
with the Pardn Community, acting with due diligence in order to mediate a long-term
solution to the problems that either Claimant itself had created, or at the very least of
which it was aware prior to investing and neglected thereafter. Peru’s reaction to the
dispute between Claimant and the Pardn Community was reasonable, even-handed,
taken in accordance with due process, and based on sound principles of Peruvian law
and practice in relation to the peaceful management of disputes between mining

operators and rural communities.

Despite Peru’s best efforts to mediate a resolution of Claimant’s conflict with the Paran
Community, Claimant failed to take a constructive approach to negotiations with that
Community. Instead of peaceful dialogue, Claimant made repeated demands for
forceful intervention from the Peruvian Government and resorted to the use of force
and violence by engaging and deploying a private security company called War Dogs
Securities S.A.C (“War Dogs”). In taking this combative approach, Claimant was
evidently driven by its desperate attempt to meet an ambitious and optimistic
financing schedule to which it had committed itself with its lender, PLI Huaura
Holdings LP (“PLI Huaura”), a schedule that left no margin for any contingency, let
alone one as delicate and sensitive as developing and maintaining an adequate

relationship with the relevant local communities. Boiled down to their essence,
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Claimant’s claims in this arbitration are predicated on a single principal fact: that Peru
declined to use physical force to intervene in Claimant’s social conflict with the Paran

Community.

Ultimately, Claimant’s stance with respect to the Paran Community cost Claimant its
investment. Having abandoned negotiations with that Community, Claimant was
unable to secure a resolution of the dispute, which in turn prevented it from restarting
operations, which in turn caused it to default on its obligations under its financing
arrangements. PLI Huaura then enforced its security over Claimant’s shares in Invicta
Mining Corporation (“Invicta”), as a result of which Claimant had to transfer such

shares to PLI Huaura on 26 August 2019, thereby losing its investment.

The central argument and premise of Claimant’s case is that Peru should have used
overwhelming police force against an indigenous and rural community that was
concerned about the environmental, economic, and social impact of the mining project
on the Community’s territory and people, and that expressed its opposition to
Claimant’s project by blocking access to the Invicta mine site (“Invicta Mine”). Peru
responded to that social conflict in accordance with its local laws, policies, and
international norms. Principally, it relied on dialogue to broker a long-term,
sustainable solution to the conflict between Claimant and the rural community. The
use of force not only was unjustified and would have been inconsistent with Peruvian
law and policy, but it also would have been counter-productive, as it surely would
have aggravated rather than resolved the dispute, rendering the mining project

unviable.

B. Summary of key facts

Peruvian mining projects have a longstanding and well-known history of social
conflict between local communities (including rural and indigenous communities), on
the one hand, and investors, on the other hand. In order to avoid and manage the
sometimes violent opposition from local communities to extractive industry activities
in their vicinity, Peruvian law —and indeed international law and industry practices —

emphasize the importance of the obtainment by mining operators of local community
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support before the exploitation phase of a project can begin. Failure to obtain or
maintain support from the local communities can generate significant risks to the

project.

9. Claimant has previously overseen two failed mining projects in Peru in addition to its
third mining project, the project operated by Invicta in the Huaura province of Peru
(“Invicta Project”), which it acquired through its acquisition of Invicta, a Peruvian-
incorporated company. When Claimant invested in the Invicta Project, it was aware
(or at least ought to have been aware) of the risks that could arise if it failed to secure
a harmonious relationship with the local rural communities that could be affected by
the project. Indeed, Claimant invested in Invicta in the full knowledge of the
significant strain that had already existed for several years in the relations between
Invicta and all of the rural communities that would potentially be affected by the
project. Specifically, Claimant knew, and even acknowledged,! that (i) there were
three rural communities in the area of direct influence of the mine, namely the Paran
Community, the Lacsanga rural community (“Lacsanga Community”) and Santo
Domingo de Apache rural community (“Santo Domingo de Apache Community”)
(together, “Rural Communities”); and (ii) the support of all three Rural Communities
would be crucial for the project to successfully proceed to the exploitation phase. Not
only was that support required as a practical matter and in accordance with industry
practice, it was also legally required under Peruvian law. Such law mandates that
mining companies consult with rural communities within their direct area of
influence, and that they secure and maintain harmonious relations with such

communities.

10. Despite being well aware of the need, and indeed obligation, to consult with the Rural

Communities and obtain their support, Claimant failed to take the requisite steps to

1 Ex. R-0041, Joint Disclosure Booklet between Lupaka Gold Corp. and Andean American Gold Corp.,
22 August 2012 (“Joint Disclosure Booklet”), p. A-3 (“Invicta has a surface rights agreement with the
community of Santo Domingo de Apache covering all aspects of mine development, mineral
processing and infrastructure. Negotiations regarding surface rights agreements are ongoing with the
communities of Paran and Lacsanga as agreements with all three communities are required to initiate
construction and operation of a mine.”).
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accomplish that, and indeed adopted many measures that antagonized those
Communities (especially the Paran Community). For example, it made certain
commitments to those communities that it then reneged on. In part for those reasons,
Claimant never obtained the all-important social license to operate that is widely
recognized within the mining industry —and indeed international investment law —
as a requirement for a mining project to get off the ground. As the tribunal in Bear

Creek v. Peru noted:

Even though the concept of “social license” is not clearly
defined in international law, all relevant international
instruments are clear that consultations with indigenous
communities are to be made with the purpose of obtaining
consent from all the relevant communities.? (Emphasis added).

11. Claimant failed to secure such consent from the Paran Community, and accordingly

never obtained the all-important social license.

12. Claimant exacerbated matters by exposing itself to risky project financing
arrangements that left close to zero margin for error in the event that it did not
promptly obtain the support of the Rural Communities. Claimant entered into such
financial arrangements in 2016 in the form of a PPF Agreement with PLI Huaura.
Pursuant to the PPF Agreement, Claimant undertook to advance the Invicta Project to
the exploitation phase within fifteen months of receiving the first tranche of funding
from PLI Huaura. Claimant knew or should have known that such an ambitious
timeline would be unachievable if the Project were to be disrupted by any failure by
Claimant to comply with essential requirements and achieve key milestones, such as

obtaining adequate support from the Rural Communities.

13.  In an effort to “fast-track” its Project, so that it could accommodate its tight project
finance schedule, Claimant decided as a strategic matter to prioritize its relationships
with the Lacsanga and Santo Domingo de Apache Communities over its relationship

with the Paran Community, thereby driving a wedge not only between Claimant and

2 CLA-0086, Bear Creek Mining Corp. v Republic of Peru, ICSID Case No. ARB14/21, Award, 30
November 2017, (Bockstiegel, Pryles, Sands) (“Bear Creek (Award)”), § 406.
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the Paran Community, but also between and amongst the Rural Communities.
Claimant made that strategic choice after concluding that it no longer needed access
to the Project through Paran Community territory. Claimant thus pursued, and
ultimately secured, agreements with the Lacsanga and Santo Domingo de Apache
Communities, having deemphasized its efforts to reach a similar agreement with the
Paran Community. Claimant thus disregarded the Paran Community, even though

the latter was within the area of direct influence of the Invicta Mine.

14.  Claimant made matters worse by ignoring the concerns of the Pardan Community
about the environmental impacts of the Invicta Mine —which included concerns over
potential contamination of the Community’s water sources—and refused to co-

operate with the authorities in the investigation of such issues.3

15.  These and other oversights and strategic blunders proved to be fatal in the end for

Claimant’s Project, as will be explained in detail herein.

16.  In response to Claimant’s dismissal of the Paran Community’s concerns, and to
Claimant’s decision not to engage with it, the Pardan Community decided to take
certain protest actions against the Invicta Project. Such actions included mainly (i)
staging a protest at the mine site on 19 June 2018 (“19 June 2018 Protest”), and (ii)
erecting a civilian blockade in October 2018, which blocked the main access road to
the mine (“Access Road Protest”). It is these actions, adopted by the local community
to express its opposition to Claimant’s mining project, that form the basis of

Claimant’s case in the present arbitration.

17.  Peru took diligent and reasonable actions in relation to these protest activities. It
mobilized a wide array of State agencies to investigate the 19 June 2018 Protest and
Access Road Protest, and to mediate the conflict between Claimant and the Paran

Community. Such agencies included, amongst others, (i) the General Office of Social

3 Ex. R-0080, ANA, Record of Field Technical Verification, 7 May 2018, (which records that the Water
Authority requested Claimant’s permission to test the water sources on the Project site, but Claimant
refused to grant the requested access because the relevant officials allegedly lacked requisite permits
and insurance).
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Management (“OGGS”), a division of the Ministry of Energy and Mines (“MINEM”),
which had been established specifically to address social conflicts between mining
companies and local communities; (ii) The Peruvian National Police (“PNP”), and its
local police forces in Huacho and Sayan; (iii) the Ministry of Interior of the Republic
of Peru (“MININTER”"); (iv) the Public Prosecutor’s Office; (v) the PCM; and (vi) the
Ombudsman’s Office (Defensoria del Pueblo). In line with the relevant legal framework,
longstanding policy, and indeed common sense (given the history of violent social
conflict in Peru), the various Peruvian State agencies that became involved in

Claimant’s conflict prioritized dialogue over the use of force.

Peru’s numerous efforts to assist Claimant included meeting with the Paran
Community separately on multiple occasions to encourage the Community to cease
its protest measures, and to rely instead on productive dialogue and mediation
processes to resolve its disagreements with Claimant. Peru also facilitated,
coordinated, and/or hosted numerous meetings between Claimant and the Paran
Community to foster an environment in which they could reach an agreement to
resolve their differences. Further, in September 2018, Peru deployed a sizeable
number of police officers in anticipation of a planned Pardn Community protest at the
Invicta Mine. With such mobilization, which did not involve any use of force, Peru
defused the situation, as the relevant police units—assisted by certain regional
government agencies —managed to persuade the Paran Community members not to
stage the protest. Peru thereby avoided a potentially violent confrontation between
the members of that Community and Invicta representatives. This and many other
interventions by Peru were designed to mitigate the crisis, and to carve a path
forward, through dialogue, for both Claimant and the Paran Community, and for the
long-term security of Claimant’s investment. Such actions were carried out fully in

accordance with due process and Peruvian law, as will be demonstrated.

After several months of continuous efforts by Peruvian State agencies, and numerous
meetings coordinated and facilitated by such agencies, Peru’s efforts appeared to be
bearing fruit. Claimant and the Pardan Community managed to reach an agreement on

26 February 2019 (“26 February 2019 Agreement”) that laid the foundation for a



[Redacted]

potential resolution of the conflict. Claimant itself hailed this as a significant step
towards the re-opening of the Invicta Mine, and publicly expressed its gratitude to the
Peruvian authorities for their work in bringing about the agreement. For example,

Claimant noted in a press release that it was

very pleased to announce the positive conclusion of the illegal
blockade and would like to thank our employees, the
authorities, and our community partners that worked together
to reach this successful result.# (Emphasis added)

20.  Unfortunately, the 26 February 2019 Agreement did not yield a permanent resolution
of the dispute. Not long after the agreement was signed, both Claimant and the Pardn
Community began to accuse each other of breaching the agreement, and relations once
again soured. Thereafter, what should have been a minor issue proved to be
determinant in a full breakdown of the relationship: Claimant’s inexplicable refusal

to pay a USD 9,000 fee for a topographical survey in the Paran Community’s territory.

21.  Claimant’s lack of willingness to engage in a peaceful resolution of its dispute with
the Paran Community was further demonstrated by the fact that, throughout the
relevant discussions, Claimant repeatedly demanded that Peru break up the Access
Road Protest through the use of force, unhelpfully referring to the Pardn Community
protestors as “terrorists.”5 Claimant even threatened Peru with arbitration in the event
that it did not forcibly remove the protesters.® According to Claimant, violent action,
not dialogue, was the only way to resolve the social conflict with the Paran
Community. Had Claimant devoted as much time and energy to resolving the dispute
with the Paran Community as it did trying to persuade the State to use force against
that Community, the dispute might have been resolved, and the Access Road Protest

peacefully concluded.

4 Ex. R-0132, “We are very pleased to announce the. . . conclusion of the illegal blockade,” MINING JOURNAL,
5 March 2019.

5 Ex. C-0015, Letter from Lupaka Gold Corp. (W. Ansley) to MINEM (F. Ismodes), 6 February 2019, p.
2.

6 RWS-0002, Witness Statement of Luis Miguel Inchaustegui Zevallos, 6 March 2022 (“Inchaustegui
Witness Statement”), § 22.



[Redacted]

22. From April 2019 onwards, Claimant’s position became even more entrenched, to the
extent that it refused to continue discussions with the Paran Community. Then, in
May 2019, Claimant made the ill-fated strategic decision to take matters into its own
hands, by sending the above-mentioned private security firm War Dogs to the Invicta
Mine to “secure the Site.”” The arrival of the War Dogs not surprisingly led to a violent
confrontation with the Paran Community members. This incident significantly
aggravated the dispute. In the months that followed, Claimant refused to participate
in further negotiations or discussions with the Paran Community. Consequently, the
dialogue between Claimant and the Paran Community —which Peru had worked so

hard to foster —indefinitely stalled.

23. In August 2019, following a breach by Claimant of its obligations under the PPF
Agreement, PLI Huaura enforced its security over Claimant’s shares in Invicta.
Claimant argues that at this point the Invicta Mine was on the verge of the exploitation
phase; however, at that time Claimant still lacked not only certain key permits, but
even the ability to process its own ore. Claimant has not shown that it would have
been able to overcome these obstacles and satisfy its financing obligations to its lender

had the Access Road Protest never happened.

24.  Importantly, Claimant was misguided in its insistence that Peru resort to the use of
force to quash local opposition by the Paran Community to the Invicta Project. Even
if Peru had used force against the Paran Community as Claimant repeatedly
demanded, that would not have yielded the result sought by Claimant —namely, the
restoration of its mining operations. In fact, such action by Peru would likely have
served only to harden the Paran Community’s opposition to the Project, and surely
would have aggravated the dispute. Moreover, the Peruvian police could not
reasonably have been expected to maintain a permanent police presence at the Invicta
Mine. Ultimately, the solution to the conflict, and the ability to exploit the mine, lay

exclusively in Claimant’s hands. However, Claimant proved unwilling to devote the

7 Claimant’s Memorial, § 176.



25.

26.

27.

[Redacted]

necessary time, or make the necessary concessions, to achieve a lasting and peaceful

resolution of the social conflict—a conflict for which it, and it alone, was responsible.
C. Claimant’s claims should be dismissed

As noted above and as explained in further detail in this Counter-Memorial, the loss
of Claimant’s investment was caused by: (i) Claimant itself, due to its failure to obtain
support for the Invicta Project from local rural communities and meet its obligations
to its lender, PLI Huaura; (ii) the Pardan Community, chiefly due to its Access Road
Protest; and (iii) Claimant’s lenders, due to their foreclosure on Claimant’s shares in
Invicta. Despite the foregoing, and despite Peru’s extensive efforts to assist Claimant
in resolving the impasse with the Pardn Community, Claimant now seeks to lay

entirely on Peru the blame for the failure of Claimant’s investment in Peru.

Claimant alleges that Peru’s conduct in relation to Claimant’s conflict with the Paran
Community breached the following provisions of the Peru-Canada Free Trade

Agreement (“Treaty”):

a. Article 805, which obliges Peru to afford covered investments “treatment in
accordance with the customary international law minimum standard of
treatment of aliens, including fair and equitable treatment and full protection

and security.”

b. Article 812, which obliges Peru not to “expropriate a covered investment either
directly, or indirectly through measures having an effect equivalent to
nationalization or expropriation . . . except for a public purpose, in accordance
with due process of law, in a non-discriminatory manner and on prompt,

adequate and effective compensation.”
1. The Tribunal lacks jurisdiction over Claimant’s claims

As a threshold matter, the Tribunal lacks jurisdiction over the claims brought by
Claimant, for the reasons explained briefly below and elaborated upon in subsequent
sections of the present submission. On 26 August 2019, prior to commencing this

arbitration, Claimant transferred to its creditor, PLI Huaura, Claimant’s shares in
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28.

29.

[Redacted]

Invicta, together with all economic rights pertaining to those shares. Claimant had
held such shares indirectly through its subsidiary, Andean American Gold Corp.
(“AAG”). However, in doing so, Claimant did not reserve or retain any right to bring
claims against Peru in connection with alleged harm to its investment in, and through,
Invicta. Rather, prior to commencing this arbitration, Claimant divested itself fully of
its shares and associated rights —including the right to assert arbitral claims against
Peru. At the time that it asserted its claims against Peru, Claimant thus no longer had
any surviving investment, or any surviving rights related to such an investment. For
that reason, the Tribunal lacks jurisdiction ratione personae over Claimant’s claims (see

Section III.A below).

Claimant also failed to provide a waiver (required under Article 823 of the Treaty) on
behalf of Invicta, with respect to claims against Peru. For this reason, the Tribunal also

lacks jurisdiction ratione materiae (see Section III.B below).

2. Claimant’s claims fail on the merits.

Claimant makes the outlandish argument that Peru is responsible for the actions of
the Paran Community, asserting that such actions are attributable to Peru under
public international law —in particular, the principles of attribution enshrined in
Article 5 of the International Law Commission’s Articles on the Responsibility of
States for Internationally Wrongful Acts (“ILC Articles”). However, the Paran
Community’s actions are not attributable to Peru. Neither the Paran Community nor
its individual members are empowered to exercise elements of governmental
authority. Even if they were so empowered, neither of the principal acts on which
Claimant’s claim is based —namely, the 19 June 2018 Protest and Access Road
Protest —were carried out in the exercise of governmental authority. Rather, such acts
were purely private in nature, as they were simply the acts of private citizens

protesting against Claimant’s mining operations (see Section IV.A below).

11



[Redacted]

30.  Claimant also challenges the “actions and omissions”® of various Peruvian State
agencies in relation to the social conflict between Claimant and the Paran Community.
Claimant argues that Peru breached its Treaty obligations (i) to afford Claimant full
protection and security (“FPS”); (ii) to afford Claimant fair and equitable treatment
(“FET”); and (iii) not to expropriate Claimant’s investment. All of Claimant’s claims
essentially boil down to the same allegation: that Peru declined to yield to Claimant’s
demand that Peru use force against the indigenous and local community members
that were expressing through protest activity their opposition to the Invicta Project, in
particular the 19 June 2018 Protest (which lasted only one day), and the Access Road
Protest. Contrary to Claimant’s claims in the present arbitration, all of Peru’s actions
in connection with such incidents, and more generally with Claimant’s conflict with
the Paran Community, were conducted in full conformity with the Treaty,

international law, and Peruvian law.

31.  First, Peru fully complied with its Treaty obligation to provide FPS in accordance with
the minimum standard of treatment under customary international law. Such
standard requires the exercise of such due diligence as is reasonable in the
circumstances, and that is precisely what Peru did in this case: it acted with reasonable
due diligence, given the circumstances (see Section IV.B below). Peru’s prioritization
of dialogue over the use of force was entirely reasonable and justified, in the light of
(i) the pervasive history of social conflict issues in the Peruvian extractive sector, (ii)
the adverse—and in some instances, tragic and deadly —consequences of the use of
force to quash local community opposition to extractive industry activities; and (iii)
Peru’s institutional means and resources. Peru acted reasonably and proactively at all

times to address Claimant’s conflict with the Paran Community.

32.  Importantly, Claimant’s proposed course of action —namely, the forcible removal by
Peruvian police forces of the Pardn Community members participating in the Access
Road Protest —would not have addressed the root causes of Claimant’s conflict with

that Community. This is a fact that Claimant’s witness and former president, Mr.

8 Claimant’s Memorial, 9 15, 266, 326, 332.
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Castafieda, expressly acknowledges in his witness statement, noting in relation to
police intervention at the Invicta Mine in September 2018 that Claimant “knew that
the Paran representatives would not be deterred for long and that once the Police had
left, the Site would again be at risk of invasion.”® The counter-productive nature of
violent repression in the circumstances presented is amply illustrated by the War
Dogs incident. Thus, far from providing Claimant with full protection and security,

Claimant’s proposed course of action would have had the opposite effect.

33. Second, Peru’s actions fully complied with Peru’s Treaty obligation to provide FET in
accordance with the minimum standard of treatment under customary international
law (see Section IV.C below). This claim is largely duplicative of Claimant’s FPS
claim, and fails for similar reasons. While Claimant has asserted that it formed certain
legitimate expectations, such expectations (even assuming that they were legitimate,
which they would not have been) are not protected under the applicable minimum
standard. And even if such expectations were protected (quod non), Claimant has
failed to cite any specific representation or commitment made to it by Peruvian
authorities which would have given rise to any legitimate expectation. Nor has
Claimant demonstrated that its expectations were objectively reasonable, or that such
expectations were indeed frustrated. Rather, Peru’s actions were taken in full
conformity with international and Peruvian law, and were not unfair, unreasonable,

arbitrary, or non-transparent.

34.  Third, Peru did not expropriate Claimant’s investment (see Section IV.D below), and
thus has not violated its obligation under Treaty Article 812. Even assuming, for the
sake of argument, that the actions of the Paran Community were attributable to Peru
as a matter of public international law, there was no transfer of title of Claimant’s
investment by the Pardn Community, and accordingly there was no direct
expropriation of such investment. Nor has there been any indirect expropriation.

Annex 812.1 of the Treaty requires the Tribunal to consider the impact of the relevant

9 CWS-0003, Witness Statement of Julio Castafieda, 1 October 2021 (“Castafieda Witness Statement”),
q 74.
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35.

36.

37.

[Redacted]

measures when assessing whether an indirect expropriation has taken place.
However, there were various supervening causes for Claimant’s loss of its investment,
including (i) Claimant’s own mismanagement of its community relations, including
failure to resolve the Access Road Protest through dialogue; (ii) Claimant’s own
failure to resolve certain regulatory matters that needed to be addressed for the Invicta
Mine to reach the exploitation phase; (iii) Claimant’s own inability to process ore
extracted from the Invicta Mine; (iv) Claimant’'s own defaults under the PPF
Agreement; and (v) Claimant’s own failure to pay the Early Termination amount that

could have allowed it to retain its shares in Invicta.

Peru’s conduct also did not have an expropriatory character, which is another factor
that must be considered pursuant to Annex 812.1 of the Treaty. Peru’s actions in
relation to Claimant’s conflict with the Pardn Community were taken simply as part
of an effort to manage and mediate such conflict, and to help achieve a durable,
sustainable resolution thereto. Peru’s approach was also appropriate and
proportionate to the public purpose of defusing a volatile social conflict, avoiding the
risk of violence, loss of human life, and aggravation of the dispute, all of which would
have rendered the long-term exploitation of the mine more unlikely, or even

impossible.

Further, Annex 812.1 of the Treaty raises a strong presumption that measures
designed and applied to protect legitimate public welfare objectives, such as health,
safety, and the environment, are not expropriatory. Here, Peru’s conduct was
specifically designed to meet such objectives, and therefore did not breach Article 812

of the Treaty.
3. Claimant is not entitled to any compensation

In a hypothetical scenario that assumes, for the sake of argument, that the
jurisdictional bars mentioned above do not exist, and that the impugned measures
somehow breached any of the provisions of the Treaty, Claimant in any event would
not be entitled to any compensation (see Section V below). Compensation would be

due only if Claimant’s alleged damages had been proximately caused by Peru, and

14



38.

39.

40.

[Redacted]

that was not the case. Rather, as noted above, Claimant’s alleged damages were
caused by Claimant's own failure to establish and maintain amicable relations with the
Paran Community, as was its obligation under Peruvian law. Further, Claimant
admits that it lost its investment only after its creditor, PLI Huaura, foreclosed on the
investment pursuant to a contract that Claimant voluntarily chose to sign, and whose
terms Claimant thus voluntarily accepted. That too was not an action or omission by
Peru, and Peru is therefore not liable for the resulting alleged damages to Claimant.
Additional superseding and intervening causes preclude Claimant from recovering
compensation from Peru, such as Claimant’s operational struggles, Claimant’s failure

to comply with outstanding regulatory requirements, and others.

Furthermore, even if Peru were deemed to be liable to pay compensation, in no case
would Claimant’s inflated claim be justified. Claimant’s contributory fault would
warrant a reduction of damages to zero, or close thereto. And even if Claimant were
awarded compensation for the “fair market value” of the investment, as it is
requesting, the expert report from AlixPartners shows that a proper calculation of fair
market value yields a figure that is a fraction of what Claimant and its experts have

demanded.

For the reasons identified above and elaborated further in this Counter-Memorial,
Peru respectfully submits that the Tribunal should (i) dismiss Claimant’s claims in
their entirety, either for lack of jurisdiction or on the merits, or (ii) in the alternative,

deny any and all compensation to Claimant.
This Counter-Memorial is accompanied by the following supporting evidence:

a. The witness statement of Mr. Fernando Trigoso, who has held various
functions within the OGGS from April 2012, including throughout the relevant

time period.

b. The witness statement of Mr. Miguel Inchaustegui, Vice Minister of Mines

within the MINEM from April 2018 through May 2019. In that capacity, Mr.

15
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Inchaustegui was charged with promoting sustainable development as well as
evaluating and implementing policies relating to the mining sector. Mr.
Inchaustegui also personally participated in the Peruvian Government’s
efforts to resolve the conflict between Claimant and the Pardan Community, and

to address Claimant’s concerns.

The witness statement of Mr. Esteban Saavedra, Vice Minister of Internal
Order of the Ministry of the Interior from October 2018 and throughout the
relevant time period. Mr. Saavedra participated in discussions with Invicta
representatives and other Peruvian entities to coordinate conflict resolution

efforts and to address Claimant’s concerns.

The witness statement of Mr. Nilton Leén, a Social Specialist in the OGGS,
who facilitated dialogue and mediation efforts between Claimant and the
Paran Community starting in July 2018 and throughout the relevant time

period of the conflict.

The expert report of Mr. Daniel Vela (“Vela Report”), one of the preeminent
practitioners in the field of rural communities and the management of social
conflicts by operators in the Peruvian extractive industries. Mr. Vela’s expert
opinion addresses the history and legal nature of rural communities in Peru,
as well as the legal framework and good practices applicable to the relationship
of extractive industry operators with rural and indigenous communities, and
the prevention and management of social conflicts in the mining sector. Mr.

Vela’s report is accompanied by 14 exhibits.

The expert report of Dr. Ivan Meini (“Meini Report”), a criminal law expert
and professor of criminal law at Pontificia Universidad Catélica del Perii, who
provides an expert opinion on the rules, principles and authorities under
Peruvian criminal law that are relevant to the present dispute. In particular,
Dr. Meini analyzes from a criminal law perspective the implications of the
events that occurred between 2018 and 2019 in connection with the Invicta

Project, and provides his expert opinion on the actions taken by the Peruvian
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[Redacted]

authorities to prevent and manage the social conflict between Claimant and

the Paran Community. Dr. Meini’s report is accompanied by 55 exhibits.

g. The expert report of AlixPartners, a financial advisory and global consulting
firm, regarding the quantum issues in relation to Claimant’s claim
(“AlixPartners Report”). The AlixPartners Report is accompanied by 64

exhibits.
h. 171 factual exhibits, numbered Ex. R-0001 to Ex. R-0171; and
1. 132 legal authorities, numbered RLA-0001 to RLA-0132.

The remainder of this Counter-Memorial is structured as follows:

a. In Section II, Peru describes the facts giving rise to the present dispute;

b. In Section III, Peru explains why the Tribunal lacks jurisdiction;

C. In Section IV, Peru explains why all of Claimant’s claims fail on the merits;
d. In Section V, Peru addresses quantum issues; and

e. In Section VI, Peru articulates its request for relief.
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IL. FACTS
A. Peru’s mining investment environment
42.  Peru is a global leader in the mining industry and is recognized as having one of the

largest and most diversified mineral reserves on the planet.!® It is among the world’s
top producers of copper, silver, lead, zinc, gold, and other precious metals.!! Peru
considers its mining industry to be one of the most important sectors of its economy,
and views foreign investment in that sector as a means to further the social and

economic development of the country.!?

43. Hand in hand with the development of its burgeoning mining industry, like other
resource-rich countries with emerging economies, Peru has recognized the need to
strike a balance between the goals of (i) development of the extractive industry
(including through foreign direct investment); and (ii) ensuring that the social and
environmental impacts of such industry are appropriately managed and addressed.
Such impacts include the significant effects that mining activity can have on

indigenous and rural communities, an issue that is at the heart of the instant case.

44.  As is widely recognized, the exploitation of high-value natural resources, including
minerals, has long been a source of social conflict around the globe.’® Peru has not
been immune to these challenges. To ensure respect of the fundamental rights of local
communities, protect the environment, and either avoid or mitigate the negative
externalities of mining activity, Peru has developed one of the most advanced legal

frameworks for mining in Latin America.

10 Ex. R-0001, MINEM, “Peru In The Worldwide Ranking Of Mining Production,” 2017.
11 Ex. R-0001, MINEM, “Peru In The Worldwide Ranking Of Mining Production,” 2017, p. 1.

12 Ex. R-0002, MINEM, “Peru's mining & metals investment guide 2017/2018,” 2017, pp. 13-14; see also
Ex. R-0153, MINEM, “Cartera de Proyectos de Construccion de Mina 2018,” 1 March 2018, pp. 10-11; see
also Ex. R-0145, MINEM, “Mineria Genera Mayores Ingresos Para Las Regiones,” January 2022.

13 Ex. R-0084, The United Nations Interagency Framework Team for Preventive Action, “Toolkit And
Guidance For Preventing and Managing Land and Natural Resources Conflict: Extractive Industries
and Conflict,” 8 October 2012, pp. 13, 14.

14 See generally RER-0002, Expert Report of Daniel Vela, 22 March 2022 (“Vela Expert Report”), § I1I.
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46.

[Redacted]

As investors in Peru’s mining sector, Claimant and Invicta had an obligation to
comply with that legal framework. In that context, it was critically important for them
to apprise themselves of, and ensure compliance with, their legal obligations and
responsibilities, including in relation to local communities. An understanding of such
obligations—as well as of the scope of Peru’s obligations and responsibilities when
such communities voiced their opposition to mining activities—was crucial for the
success (or failure) of the Invicta Project and Claimants” investment. However, despite
the importance of these issues, Claimant largely ignores them in its Counter-
Memorial, limiting itself to describing the permits that it obtained in relation to the
Invicta Project.’ Disregard for the social and environmental context in which Invicta
operated is emblematic of the reasons for the failure of Claimant’s project, which, as

this Counter-Memorial will show, was largely self-inflicted.

The ultimate failure of the investment could have been avoided, had Claimant
properly understood the context in which it made its investment, and had acted in
accordance with Peruvian legislation, its corporate social responsibility obligations
towards the local communities, and the industry’s best practices.’® To expose
Claimant’s failings in understanding that context and acting accordingly, Peru will
briefly below (i) address the history of social conflict within Peru’s mining sector,
which is necessary to understand the evolution of Peru’s legal and policy framework
in relation to indigenous and local communities, and to social conflicts, in the mining
sector; (ii) outline the critical concept of the “social license,” which is discussed later
in this submission, and which is the wherewithal that mining operators must obtain
(and maintain) for the successful development of a mining project; and (iii) introduce
the legal framework for mining projects in Peru, including the main rights and permits

required to operate such projects.

15 Claimant’s Memorial, 9 76-84.
16 RER-0002, Vela Expert Report, § III.
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1. The history of social conflict between mining companies and local communities
in Peru
47. As Claimant should have been well aware when it invested in Peru, mining in Peru

has given rise to serious—and at times violent and even deadly—social conflict
between mining companies and local communities, including rural and indigenous
communities.'”- Indeed, at around the time that Claimant acquired Invicta in October
2012, the Ombudsman’s Office had registered a monthly total of 233 social conflicts,
with 167 of them considered active conflicts — 123 of which concerned natural resource
exploration or extraction.'® The evolution of the mining industry in Peru has been

profoundly shaped by this history and ongoing challenge.

48.  Peru opened its mining sector to foreign investment in the 1990s, upon its return to
democracy following decades of military rule.’ Despite Peru’s hugely successful free
market policies and ensuing economic development starting in 1993, the increase in
foreign investment in Peru’s extractive sector has been accompanied by opposition
and protests from numerous local communities against mining and other natural
resource extractive activities. These communities, often located in remote,
impoverished rural regions of Peru, have felt excluded from the approval process by
which companies are granted mining rights, harmed by the environmental impact of
mining activity, and denied the opportunity to share in the economic benefits of such

activity.?!

17 Ex. R-0009, Ombudsmen’s Office Report No. 214 on Social Conflicts, December 2021, pp. 5-6
(showing that for the month of December 2020, there were 200 registered conflicts in Peru, and that
social conflict has hovered just below 200 since December 2020.); RWS-0002, Inchaustegui Witness
Statement, 9 32-35.

18 Ex. R-0082, Ombudsman’s Office Report No. 104 on Social Conflicts, October 2012, pp. 11-12.

19 The 1990’s also marked a tumultuous period in Peru’s political development, with their still nascent
democratic institutions challenged by the rule of then-President Alberto Fujimori, and violent clashes
between Peruvian security forces and rural communities, resulting in historic tensions and distrust
towards the State.

20 Ex. R-0152, Prolnversion, Foreign Direct Investment as Capital Contribution by Sector from 1980 to
2021.

21 Ex. R-0141, OXFAM, “La Participacion ciudadana en la mineria peruana: concepciones, mecanismos y
casos,” 8 September 2009, p. 17.
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49.  During the first phases of local opposition to foreign investment in the mining sector —
mainly in the 90’s and early 2000’s —Peru relied predominantly on declarations of
emergency and the use of police and military force in response to social conflicts of
the nature described above.?? However, over time —and as the country strengthened
its democratic institutions and gradually built a more representative political
system —Peru began to recognize that this approach to resolving social conflicts was
counter-productive. In addition to escalating violence, the use of force often
exacerbated the distrust, local opposition, and violent clashes between local

communities, mining companies, and the State.?

50.  Two illustrative examples of the foregoing —both predating Claimant’s investment —
are the incidents that took place in Bagua in 2009 and Las Bambas in 2015. In 2009,
Bagua, a province in the Amazon, was the scene of one of the most tragic events in
Peru’s recent history, a violent encounter that resulted in the death of 33 indigenous
protesters and Peruvian security forces, and over 200 wounded.? The loss of life was
the result of an attempt by security forces to forcefully remove community protesters
who had blocked a road, in protest against a law that would allow private companies
to engage in extractive industry activities — including for mining and oil exploration —
in the Amazon region.? Beyond the tragic loss of life, this event left deep scars and
became a turning point in the manner in which Peruvian security forces dealt with

social protest and conflicts between local communities and private companies.?¢

51.  In more recent years, violent clashes at the Las Bambas mining project outside of

Cusco? came under public and international scrutiny. In that case, local residents

22 See, e.g., RWS-0002, Inchaustegui Witness Statement, 9 35-37.

23 RER-0001, Expert Report of Ivan Meini, 22 March 2022 (“Meini Expert Report”), 9 190, 193-99,
203, 204.

24 RWS-0002, Inchdustegui Witness Statement, 9 35.
25 RWS-0002, Inchdustegui Witness Statement, 9 35-37.

26 See generally R-0025, Ombudsman’s Office Report, “Actuaciones Defensoriales en el marco del conflicto
de Bagua,” March 2017.

27 Ex. R-0144, A. Leon, et al., “Peru protesters lift blockade at China-funded mine in hope of talks,”
LATIMES, 30 September 2015.
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blocked the street that led to the Las Bambas mine in September 2015.28 Four
protesters were killed and dozens of others wounded, as local community members

approached the project grounds.?

52. These two events, and dozens more, have highlighted the sensitive nature of the
relations between extractive industries and local communities, and the catastrophic
consequences that can result from the use of force to remove civilian blockades and
other forms of resistance from such communities. As a result of those experiences,
Peru has gradually developed a more balanced and nuanced response to social

conflict relating to mining activity.

53.  Peruvian society —and indeed, the international community —has rejected the routine
use of force in resolving social conflict.3? Specifically in relation to indigenous and
rural communities, Peru has endeavored to ensure that such communities can be
actively engaged, and their voices heard, in economic activities and other processes
that could directly impact their environmental, economic, and cultural well-being, in

line with international norms. For example:

a. In 1994, Peru ratified the International Convention No. 169 of the International
Labor Organization (“ILO Convention 169”), which calls for the full
participation of indigenous communities in policy and development processes

that could impact them.

b. In 1996, Peru enacted legislation recognizing that the communal ownership of
land by rural communities would not be subject to the same administrative or
compliance requirements as those that ordinarily apply in the context of land

easements for private investments.?! In the same year, Peru enacted legislation

28 Ex. R-0144, A. Leon, et al., “Peru protesters lift blockade at China-funded mine in hope of talks,”
LATIMES, 30 September 2015.

29 Ex. R-0144, A. Leon, et al., “ Peru protesters lift blockade at China-funded mine in hope of talks,” LATIMES,
30 September 2015.

30 RER-0001, Meini Expert Report, 9 13.
31 Ex. R-0027, Law No. 26505, 17 July 1995 (“Land Law”).
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that would provide for citizen participation in the approval process of

environmental studies for mining activity.3?

C. In 1999, Peru passed legislation further expanding upon requirements for
citizen participation and public access to environmental studies for mining

activity.33

d. In 2002, Peru enacted Law No. 27783 (“Decentralization Framework Law”),
which initiated an ongoing process of decentralization of the central
government’s power, in order to strengthen representative government at
regional and local levels (akin to the principle of subsidiarity).* That law
imposes obligations on the regional and local government authorities to
promote citizen participation3® — particularly that of rural and indigenous
communities —in the planning, organization, and finalization of development
plans and budgets, including matters relating to the environment and

development.3¢

e. Also in 2002, Peru enacted legislation further expanding citizen participation

procedures, by requiring citizen consultations and participation before,

32 Ex. R-0083, Ministerial Resolution No. 335-96-EM/SG, 25 July 1996.
33 Ex. R-0143, Ministerial Resolution No. 728-99-EM/ VMM, 30 December 1999.
34 Ex. R-0010, Law No. 27783, 17 July 2002.

% Ex. R-0010, Law No. 27783, 17 July 2002, Art 17.1, (“The regional and local governments shall be
required to promote citizen participation in the formation, discussion and consultation of their
development plans and budgets, and on public management. For this purpose, they shall guarantee
access to public information for all citizens, with the exceptions stipulated by law, as well as the
formation and functioning of spaces and mechanisms for inquiries, consultation, control, assessment
and accountability.”).

36 Ex. R-0010, Law No. 27783, 17 July 2002, Art. 6., (“SOCIAL OBJECTIVES: . . . b) Citizen participation
in all its forms of organization and social control. ¢) Incorporate the participation of rural and native
communities, recognizing their interculturality, and overcoming any type of exclusion and
discrimination . . . ENVIRONMENTAL OBJECTIVES: ...c) Coordination and inter-institutional
consultation and citizen participation at all levels of the National Environmental Management
System.”).
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during, and after environmental studies, as part of the approval process for

mining activity.%”

f. In 2003, Peru issued Supreme Decree No. 042-2003-EM (“Social
Responsibility Affidavit Law”), establishing a framework for mining
companies to responsibly manage the environmental and social impact on
local communities of mining activity.?® Among other things, the decree
requires a sworn affidavit from all mining companies pledging to employ
excellence in environmental management; respect local authorities, culture,
and customs; and to maintain continuous dialogue with local communities

and local authorities.?®

g. In 2007, Peru created a new division called the OGGS within the MINEM, to
promote harmonious relations between mining companies and civil society —
including rural and indigenous communities — for conflict prevention.’
Under Supreme Decree No. 021-2018-EM OGGS (“MINEM Organizational
Decree”), Peru further identified the implementation of dialogue as the key

method for conflict management and resolution.#!

h. In 2011, Peru enacted Law No. 29785 (“Prior Consultation Law”), requiring

consultation with indigenous and native communities as part of the State’s

37 Ex. R-0140, Ministerial Resolution No. 596-2002-EM /DM, 20 December 2002.
38 Ex. R-0098, Supreme Decree No. 042-2003-EM, 12 December 2003.

3 Ex. R-0098, Supreme Decree No. 042-2003-EM, 12 December 2003, Art. 1.3 (“Maintain an ongoing
and appropriate dialogue with the regional and local authorities, the population in the area of
influence of the mining operations and their representative bodies, providing them with information
on their mining activities.”) (emphasis added).

40 Ex. R-0023, Ombudsman’s Office Report, “El valor del dialogo,” September 2017, p. 178; RER-0001,
Meini Expert Report, § 191.

41 Ex R-0012, Supreme Decree No. 021-2018-EM, 18 August 2018, Art. 50.
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decision-making process in passing legislation that may affect them

directly.4?

54. At the center of the legal framework conformed by the various laws, regulations and
institutions identified above, is an emphasis on participation, consent and continuous
dialogue. These principles go well beyond mere access to information, but rather
obligate mining companies to actively and effectively engage with local communities
in collaborative processes to improve the socio-economic situation of such
communities, and to avert or minimize negative externalities that may result from the

extractive industry.

2. The requirement for mining companies to obtain a social license to operate

55.  The legal framework for mining activity in Peru—and in particular the obligations
placed on mining companies vis-a-vis local communities —reflect the concept of a
“social license.”#3 That term was first coined in 1997, and developed as an accepted
industry goal for the non-legal, yet critical requirement of obtaining the approval of
the local communities and stakeholders before commencing any mining activity and
then maintaining such approval throughout the exploitation and closure phase.* A
social license entails achieving legitimacy, trust, and consent on the part of local
communities, as well as observance by the company of the human rights of
communities that are, or may eventually be, affected by its activities.#> The mining

company is responsible for securing and maintaining a social license,% which in

42 RER-0002, Vela Expert Report, 43, note 1; Ex. R-0151, Law No. 29785, 6 September 2011. Although
under Peruvian law the requirement of prior consultation (“consulta previa”) does not apply to rural
communities, this norm-setting law reinforces Peru’s policy and legal framework of citizen
participation and consultation generally as the primary method through which social conflict is
avoided in the extractive sector.

43 RER-0002, Vela Expert Report, § III.A.2.

4 RLA-0005, R. Boutilier, et al., “Chapter 5: The Social License: The story of the San Cristobal mine,”
ROUTLEDGE (2018), pp. 41-42.

45 RLA-0009, J. Morrison, “The Social License: How to Keep your Organization Legitimate,” PALGRAVE
MACMILLAN (2014), p. 19.

46 See, e.g., Ex. R-0087, BDO, Social License to Operate in Mining: Current Trends & Toolkit, 2020.
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practice means obtaining the ongoing and long-term support of local communities

that are located within the project’s purview.

56.  The concept of the social license has been readily and widely accepted within the
mining sector worldwide—as well as in recent investment arbitration—as a key
obligation of any investor in the mining sector. For example, the tribunal in the case
of Bear Creek v. Peru extensively examined the issue of whether the investor had

obtained a social license, and emphasized that

[e]ven though the concept of “social license” is not clearly
defined in international law, all relevant international
instruments are clear that consultations with indigenous
communities are to be made with the purpose of obtaining
consent from all the relevant communities.4”

57.  Inter-governmental organizations,*® world-leading policy institutes,4® industry
associations,® mining consultancy firms,> mining companies with operations in
Peru,?? and the Government of Canada itself (in addition to that of Peru)% all have
recognized that managing the social aspects related to mining must be a top priority
for the prevention of conflicts with local communities, and for securing the long-term

viability of mining projects. For example, according to one industry source

47 CLA-0086, Bear Creek (Award), 9 406.

48 See, e.g., Ex. R-0088, OECD Due Diligence Guidance for Meaningful Stakeholder Engagement in the
Extractive Sector, 2017; see also Ex. R-0084, The United Nations Interagency Framework Team for
Preventive Action, “Toolkit And Guidance For Preventing and Managing Land and Natural
Resources Conflict: Extractive Industries and Conflict,” 8 October 2012.

49 See, e.g., Ex. R-0085, Chatham House, “Revisiting Approaches to Community Relations in Extractive
Industries: Old Problems, New Avenues?,” 4 June 2013.

50 See, e.g., Ex. R-0086, ICMM, Good Practice Guide: Indigenous Communities and Mining, 2015; see
also Ex. R-0029, e3 Plus: A Framework for Responsible Exploration, “Principles and Guidance Notes,”
2014.

51 See, e.g., Ex. R-0087, BDO, Social License to Operate in Mining: Current Trends & Toolkit, 2020.

52 Ex. R-0141, OXFAM, “La Participacion ciudadana en la mineria peruana: concepciones, mecanismos y
casos,” 8 September 2009, p.16.

5 See Ex. R-0028, Joint Publication between Canadian Embassy in Peru and MINEM, “Kit De
Herramientas De Relacionamiento y Comunicacion,” 2018 (“Canada-Peru CR Toolkit”); see also Ex. R-
0089, Doing Business the Canadian Way: A Strategy to Advance Corporate Social Responsibility in
Canada’s Sector Abroad, 2014 (“2014 CSR Strategy”).
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[t]he nature of the risks associated with [mining investments]
makes social license imperative. . . . In this context, social license
is an essential risk management tool. The failure to obtain and
maintain social license invariably results in conflict, project
delay, and unplanned cost.>*

The overwhelming consensus is therefore clear: in order to manage a mining project
successfully, a mining company must engage with local communities, as early as
possible and throughout the life of a project, in order to promote trust and continuous
dialogue regarding the long-term vision of the community in relation to the mining
company and the latter’s activities.>®> Mining companies have also recognized that
establishing and managing an effective communication policy with local communities
requires the investor to not only identify but also ultimately deliver on the promised
positive impacts of new mining operations, through sustainable development

initiatives and social contributions at every stage of the mine’s life-cycle.

As demonstrated in the remainder of this Counter-Memorial, Claimant and Invicta
manifestly failed to obtain—let alone maintain—a social license to operate in Peru.
This fundamental failure is a key reason why ultimately Claimant lost its investment,
despite the best efforts of the Peruvian authorities (at the central and regional level)

to mediate a solution to the conflict between Invicta and the Pardn Community.

3. The legal framework for mining projects in Peru

Against the above background, Peru briefly summarizes below the main features of
the Peruvian mining law framework with respect to (i) mining concessions, and (ii)

social and environmental obligations.

54 Ex. R-0087, BDO, Social License to Operate in Mining: Current Trends & Toolkit, 2020, p.11.
55 See generally Ex. R-0028, Canada-Peru CR Toolkit.
5% See RER-0002, Vela Expert Report, § III.
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a. Mining Concessions

61.  Under the Peruvian Constitution (“Constitution”), all natural resources located
within the territory of Peru are part of the Peruvian State’s patrimony.5” However, the
Constitution authorizes Peru to grant usage rights to nationals and foreign individuals
or companies, in accordance with regulations applicable to each sector.® Within the
mining sector, Supreme Decree No. 014-92-EM, enacted in 1992 (“General Mining
Law”), is the key piece of legislation governing all mining activities in Peru.> This law
provides that any exploration, exploitation, general works, processing, and mineral
transportation activities must be performed pursuant to rights obtained under a

concession granted by the Peruvian State.0

62.  Like in other mining jurisdictions, mining concessions in Peru accord certain rights
(most importantly, the right to carry out exploration and extraction activity) that are
distinct and independent from the land to which the concession relates. Peru retains
ownership of all subterranean land and mineral resources in their natural state,
independently of whether the surface land is privately owned, communally owned, or
the property of the State.®! Titleholders of mining concessions have vested rights only
in the extracted mineral resources.®? Therefore, in addition to obtaining a mining

concession for the right to the exploration and extraction of mineral resources,

57 Ex. C-0023, Political Constitution of Peru, 29 December 1993 (“the Constitution”), Art. 66 (“Natural
resources, renewable and non-renewable, are patrimony of the Nation. The State is sovereign in their
use”); Ex. R-0003, Law No. 26821, 25 June 1997 (“LOASRN"), Art. 3. See also Ex. R-0003, LOASRN,
Art. 4 (“Natural resources maintained at source, whether renewable or non-renewable, are the
Nation’s Assets. . ..”).

58 Ex. R-0003, LOASRN, Art. 19 (“Rights to the sustainable use of the natural resources are granted to
individuals by the procedures established by the special laws for each resource . ..”).

59 Ex. R-0004, Supreme Decree No. 014-92-EM, 2 June 1992 (“General Mining Law”).

60 Ex. R-0004, General Mining Law, Art. II (“The use of mining resources shall be carried out through
the business activities of the State and individuals under the system of concessions.”).

61 Ex. R-0004, General Mining Law, Art. 9 (“The mining concession is a separate asset from the land
on which it is situated.”); Ex. R-0005, Civil Code of Peru, 24 July 1984 (“Civil Code”), Art. 954
(“Ownership of the land shall extend to below and above the soil . .. Ownership of the subsoil shall
not include the natural resources, deposits and archaeological remains, or other assets governed by
special laws.”).

62 Ex. R-0004, General Mining Law, Art. 9.
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concession holders must obtain the corresponding rights—from the State or from

private parties (including rural communities), as applicable — to use the surface land.%

63.  As will be discussed in further detail in Section II.B.1, a “rural community” in Peru
is a group of individuals—typically composing a number of family units—that
communally possess certain lands and have ancestral ties to that land, in many cases
predating the formation of the Peruvian State.®* Peru’s Rural Communities Law
defines “rural communities” as

organizations of public interest, with legal existence and legal
personality, integrated by families that inhabit and control
certain territories, linked by ancestral, social, economic and

cultural ties, expressed in the community property of the land,
community work, mutual assistance, democratic government (.

.).%

64.  InPeru, rural communities periodically elect their community representatives to form
their supreme governing body, known as the General Assembly.®® Where land is
communally owned by a rural community, the concession holder must acquire
surface rights either through the purchase of land or through easement contracts with
the community, and such purchase or contract must receive the approval of the
General Assembly of the community, with a favorable vote of no less than two-thirds

of all community members.®”

65.  The MINEM is responsible for the general regulation of the Peruvian mining sector,

and for setting Peru’s mining policies. Although the MINEM administers and

63 Ex. R-0027, Land Law, Art. 7. (“The use of land for carrying out mining or hydrocarbon activities
shall require prior agreement with the owner or completion of the easement procedure stipulated in
the Regulations of this Law.”).

64 Ex. R-0052, Law No. 24656, General Law of Rural Communities, 13 April 1987, Art 2; see also RER-
0002, Vela Expert Report, § II.

65 Ex. R-0052, Law No. 24656, 13 April 1987, Art. 2.
66 Ex. C-0025, Supreme Decree No. 008-91-TR, 12 February 1991, Art. 38.

67 Ex. R-0027, Land Law, Art. 11 (“To dispose of, place a lien on, rent or carry out any other measure
on communal mountain and forest land, a resolution of the General Meeting shall be required with
the favorable vote of at least two-thirds of all members of the Community.”).
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monitors activity relating to mining concessions® pursuant to the General Mining
Law, the Mining and Metallurgical Geological Institute (“INGEMMET”) is the
government agency responsible for granting mining concessions. INGEMMET may
grant concessions to companies that are wholly owned by foreign investors, or to
subsidiaries of foreign companies, provided that the company that will serve as the
concessionaire is incorporated in Peru for the principal business purpose of
conducting mining activities.®” There are two means by which foreign investors may
obtain ownership of a mining concession: (i) applying to INGEMMET for the grant of
a concession;”? or (ii) entering into a contract with a company that already has a
mining concession, and then having such company transfer the concession to the

foreign investor.”!

66. A mining concession grants the holder the exclusive right to the exploration and
exploitation of the mineral resources in the area covered by the concession. Such grant
is strictly subject to the limitations stipulated in the concession. The concession-holder
must obtain all permits, licenses, and authorizations required in order to commence
exploration and exploitation.”? In other words, the mining concession grants its holder
the exclusive right to initiate the procedures to obtain the required permits and
licenses for mining exploration and exploitation, and to perform the activities

permitted under those permits and licenses with respect to the minerals contained in

68 Separate concessions are required for the following mining activity: (i) processing of minerals; (ii)
general works; and (iii) mineral transportation. Ex. R-0004, General Mining Law, Arts. 17, 19, 22.

9 Ex. R-0004, General Mining Law, Art. 7.

70 Ex. R-0003, LOASRN, Art. 23 (“Concessions are registerable intangible assets. They may be subject
to an order, mortgage, transfer or claim, depending on the special laws. . . The concession, the order
thereon and the establishment of real rights thereon, shall be entered in the respective registry.”).

71 Ex. R-0004, General Mining Law, Art. 164.

72 Ex. R-0003, LOASRN, Art. 23 (“A concession, approved by the special laws, shall grant the
concession holder the right to the sustainable use of the natural resource granted, under the conditions
and with the limitations established by the respective title. . .”); Ex. R-0006, Supreme Decree No. 040-
2014-EM, 5 November 2014, Art. 18 (“Every holder of a mining concession is required to: a) Comply
with the environmental legislation applicable to its operations, the obligations derived from
environmental studies, licenses, authorizations and permits approved by the competent authorities,
as well as any undertaking assumed before them, in accordance with the law, within the periods and
under the terms established.”).
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the subsurface of the concession-area. However, the mining concession does not itself
guarantee the right to exploit the natural resource until the titleholder meets
additional social and environmental obligations in order to receive authorization to

commence exploration and exploitation activities.

b. Social and environmental obligations

67.  As will be explained below in Section IL.B.1.b, the legal framework for mining
projects in Peru imposes on mining operators a range of obligations with respect to
the environmental and socio-economic welfare of the local communities that are
within their project’s area of direct and indirect influence.” Supreme Decree No. 040-
2014-EM (“Environmental Mining Regulation”) defines ‘area of direct social
influence” as “includ[ing] the population and/or geographic area that is affected
directly by the socio-environmental impacts of mining activity.”” In other words,
communities in the area of direct influence are, as the term itself denotes, those that are
subject to the direct social and environmental impacts of a defined mining activity. The
same regulation defines ‘area of indirect social influence’ as “includ[ing] the
population and/or geographic area adjacent to the area of direct influence . . . where
socio-environmental impacts associated with direct impacts are generated.””>
Therefore, communities within the indirect area of influence are subject to the secondary
impacts of a defined mining activity. And finally, the Regulations for Environmental
Protection and Management in Mining defines “social impact” as “[e]ffects caused by
the development of mining activities on the socioeconomic and cultural aspects of a
population that are within the area of influence that were related to the identified

environmental impacts.” 76

68.  Depending on the specific mining activity in question (e.g., performance of

metallurgical studies during the exploration phase, or installation of electrical

73 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Arts 4.1.2, 4.2.2; see also RER-0002,
Vela Expert Report, § III.A.1.

74 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 4.1.2.
75 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 4.2.2.
76 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 4.16.
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transmission lines during a construction phase) a given community may be identified
as falling within both direct and indirect areas of influence. A mining company must
identify in the project’s Environmental Impact Assessment (“EIA”) the various ways
in which surrounding communities may fall within a mining activity’s area of direct
and/or indirect influence. This obligation, and its various environmental and social
components, will be discussed in greater detail in Section II.B.1.b below. Importantly
for the instant case, the full range of duties imposed on mining companies pursuant
to the foregoing obligation under Peruvian law applies whether or not the relevant

communities own the land where the project is located.””

69.  In addition, mining operators are under a statutory obligation to follow through on
their social commitments and agreements reached with the local communities.” They
must respect local customs” and take actions to strengthen the trust between

themselves and the local community.% Titleholders are required to prioritize the

77 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 4 (defining the different areas
of the project’s influence); see also RER-0002, Vela Expert Report, § IIL.A.1.

78 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 17 (enshrining titleholders’
obligation to obtain an Environmental Certification); Ex. R-0006, Supreme Decree No. 040-2014-EM, 5
November 2014, Art. 18 (setting forth general titleholders” obligations, including compliance with
obligations undertaken as part of the environmental impact studies and any commitments contained
therein); Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 46 (including a Social
Management Plan as a requisite component of any environmental impact study); Ex. R-0006, Supreme
Decree No. 040-2014-EM, 5 November 2014, Art. 60 (setting forth the requisite components of any
Social Management Plan contained within an environmental impact study); see also Ex. R-0006, Supreme
Decree No. 040-2014-EM, 5 November 2014, Art. 57.3 (“Compliance with Agreements. Comply with
the social commitments assumed by all parties, by agreements, acts, contracts and environmental
studies within the periods defined in those documents.”); RWS-0001, Witness Statement of Andrés
Fernando Trigoso Alca, 11 March 2022 (“Trigoso Witness Statement”), 4 29; RER-0002, Vela Expert
Report, 9§ 85.

7 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 60.1; see also Ex. R-0006,
Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 57.4 (“Respect persons, organized groups,
institutions, authorities and local lifestyles. Promote actions that strengthen trust among the parties
connected with the mining project, by means of mechanisms and processes that promote citizen
participation, the prevention and management of disputes and the use of alternative means of
resolving them.”); RER-0002, Vela Expert Report, § 85.

80 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 60.1; see also Ex. R-0006,
Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 57.9 (“The project holders must implement
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hiring of local personnel for mining work and provide any required training, as well
as contribute to the socio-economic development of the local communities.8! Related
to the above obligations and responsibilities, titleholders are required to maintain a
continuous dialogue with all regional and local authorities, including with all local
communities within the area of direct influence.®? These general obligations are part
and parcel of Peru’s overall framework for the prevention and management of
conflicts and the long-term success of projects in the mining sector. As an investor
angling to carry out mining activity in Peru, Claimant was—or at least should have

been —aware of these obligations.

B. Claimant was responsible for obtaining the communities’ support for the
project
70.  Claimant denies that it had any obligation or responsibility to build an amicable

relationship with the Paran Community through agreements to address the concerns
of that Community vis-a-vis the Invicta Project.®3 As will be explained below,
however, Claimant’s position is belied by (i) Peruvian law; (ii) international law; and

(iii) industry principles, all of which underline the importance of establishing an

mechanisms and processes for citizen participation involving the populations located in the area of
influence of the project.”); Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 57.6
(“Contribute to local and regional economic development through the preferential acquisition of local
and/or regional goods and . . . support business initiatives that seek diversification and preservation
of local economic activities.”); RER-0002, Vela Expert Report, q 85.

81 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 60.1; see also Ex. R-0006,
Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 57.5 (“Preferably promote the hiring of local
staff to carry out mining or related work, according to the holder’s requirements in the various stages
of the mining project and favoring the search for agreement with the population in the area of direct
social impact and, whenever possible, providing the necessary opportunities for training, retraining
and the development of initiatives.”); RER-0002, Vela Expert Report, 9 85.

82 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 57.7 (“Maintain an ongoing,
appropriate and transparent dialogue with the regional and local authorities and with the populations
in the area of influence of the mining project, from an intercultural perspective, providing them with
adequate, appropriate and accessible information on their mining activities in a suitable language
through the means of communication prevailing in the area. This is in order to facilitate an exchange
of opinions and suggestions with the participation of the main parties involved, in accordance with
the rules on citizen participation in force.”); RER-0002, Vela Expert Report, q 85.

8 See, e.g., Claimant’s Memorial, 9 67, 122.
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amicable relationship with rural or indigenous communities—such as the Paran

Community.

1. Peruvian law required Claimant to obtain community support before it could
develop its mine

a. The Constitution and relevant legislation recognizes the special
status of rural communities

The Constitution recognize rural communities as having separate legal personality

and possessing a distinct set of rights.84

The constitutional rights of rural communities in Peru are enshrined in Articles 2 and
89 of the Constitution. Article 2 includes the right to “ethnic and cultural identity”
amongst the list of fundamental freedoms enjoyed by all citizens in Peru.% Article 89,
for its part, specifically relates to rural and native communities, and provides that
“[t]he State respects the cultural identity of Rural and Native Communities.”8¢ That
same article establishes protection for the abovementioned rights of rural
communities to autonomy and free disposition of their lands, mandating that such

communities are
autonomous in their organization, in communal work and in the
use and free disposal of their lands, as well as in economic and
administrative matters, within the framework established by
law. The ownership of their land is not subject to any statute of

limitations, except in the case of abandonment as provided for
in the previous article.8”

Accordingly, the rights of rural communities in Peru include (i) the right to ethnic and
cultural identity; and (ii) the right to organizational autonomy, which applies to rural
communities’ communal work, the use of and free disposition of their lands, and their

economic and administrative affairs.88

84 RER-0001, Meini Expert Report, 49 47-50; RER-0002, Vela Expert Report, 99 47-48, 72-73.
85 Ex. C-0023, the Constitution, Art. 2.19.

86 Ex. C-0023, the Constitution, Art. 89.

87 Ex. C-0023, the Constitution, Art. 89.

88 See Ex. C-0023, the Constitution, Arts. 2.19, 89.
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74.  Similar protections had featured in previous constitutional instruments, as early as
1920, and including the 1979 constitution, which had declared the lands of rural

communities as inalienable, unattachable, and imprescriptible.®

75.  Law No. 24656 (“Rural Communities Law”) and Supreme Decree No. 008-91-TR
(“Rural Communities Regulation”) set out further details of the status of rural
communities under Peruvian law and the rights enjoyed by such communities. For
example, in concordance with the Constitution, the Rural Communities Law provides
that rural communities are recognized as organizations of public interest, with legal
existence and legal personality.”® The Rural Communities Law and Rural
Communities Regulation also identify the various rights of rural communities with
respect to the land they occupy, and establish rules regarding the management of that

land and the affairs of the rural community.°!

76.  Claimant acknowledges in its Memorial that the Paran Community is formally
recognized as a rural community in Peru.®? Claimants further acknowledge that the
Paran Community registered its status as a rural community pursuant to Peruvian
law on 9 May 2001.%® Thus, there is no dispute between the parties herein that the
rights enjoyed by rural communities under Peruvian law applied fully to the Paran

Community in this case.

89 RER-0002, Vela Expert Report, § 47.
% Ex. R-0052, Law No. 24656, 13 April 1987, Art. 2; RER-0002, Vela Expert Report, § 52.

91 See, e.g., Ex. R-0052, Law No. 24656, 13 April 1987, Arts. 4, 16, 18, 19; Ex. C-0025, Supreme Decree
No. 008-91-TR, 12 February 1991, Art. 63. These features of the Rural Communities Law and Rural
Communities Regulation are discussed in more detail in Section IV.A below, which addresses
Claimant’s attribution arguments in relation to the Paran Community.

92 Ex. C-0026, 2016 Directory of Rural Communities in Peru, SICCAM, December 2016, p. 1; see Ex. C-
0025, Supreme Decree No. 008-91-TR, 12 February 1991, p. 3.

9 Claimant’s Memorial, q 242.
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b. Peruvian mining law requires that mining companies obtain
community support

77.  Mining companies operating in Peru are legally required to engage local communities
and secure their participation at every stage of a mining project.** The legal framework
imposes this central obligation of communication and participation in order to ensure
that the communities within the mining project’s area of influence have their interests
heard, and in so doing facilitate an enduring community-company relationship. The
main mechanisms through which mining companies must establish partnerships with
local communities in Peru are the (i) the EIA, and (ii) the Social Management Plan

(“Social Management Plan”). These concepts are explained in turn below.

78.  Perurequires all mining companies that seek to pursue new mining development and
production activities to prepare, file, and obtain approval of an EIA via an
Environmental Certification.®® EIAs incorporate technical, environmental, and social
components.? In preparing an EIA, the mining company must identify and engage
with all rural communities located within the mining activity’s direct and indirect area

of influence.®”

79.  The EIA approval process entails both technical evaluation and public involvement,
in order to prevent, minimize, inform, and correct or mitigate any potential

environmental impacts and negative externalities, while amplifying the positive

9¢ RER-0002, Vela Expert Report, § III.A.1.

% Ex. R-0155, Supreme Decree 019-2009-MINAM, 24 September 2009, Art. 15 (“Any natural or legal
person, incorporated under public or private law, whether national or foreign, which intends to
develop an investment project likely to generate significant environmental or negative impact that is
related to the environmental protection criteria established... must submit Environmental
Certification to the corresponding competent authority. . .”).

% Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 46 (“The Environmental Study
shall include an environmental management strategy that makes it possible to organize actions for the
appropriate and adequate execution of the measures provided for in the following plans: a)
Environmental Management Plan; b) Environmental Monitoring Plan containing Environmental
Monitoring; ¢) Environmental Contingency Plan; d) Environmental Compensation Plan, where
appropriate; e) Conceptual Closure Plan; f) Social Management Plan; g) any other plans which, owing
to the nature or location of the mining project, require specific legislation or are determined by the
competent environmental authority”); see also RER-0002, Vela Expert Report,q 80.

97 See infra Section 11.B.1.
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impacts of a mining project.”® A number of different government agencies are
involved in the process of reviewing and approving EIAs, and overseeing compliance

with EIAs once they have been approved:

a. The National Environmental Certification Service for Sustainable Investments
(“SENACE”), which operates under the auspices of the Ministry of the
Environment (“MINAM”), is the competent authority responsible for

reviewing and approving EIAs.%

b. The OGGS provides specialized advice to evaluate social aspects of mining
projects for the promotion of harmonious and synergetic relations between
local communities and mining companies.'® Once the Social Management
Plan is approved (as part of the EIA), the mining company must register its
social commitments with OGGS, which will then monitor their performance

throughout the life of the mining project.19!

C. The Organization of Supervision and Environmental Assessment (“OEFA”)

monitors a company’s compliance with its EIA, and is authorized to levy fines

% Ex. R-0155, Supreme Decree 019-2009-MINAM, 24 September 2009, Art. 14 (“Environmental impact
assessment is a technical-administrative participatory process intended to prevent, minimize, correct
and/or mitigate and inform on the potential negative environmental impacts that may derive from
policies, plans, programs and investment projects and also intensify their positive impact.”).

9 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art.7 (“The National
Environmental Certification Service for Sustainable Investments (SENACE), a member body of
MINAM, is the competent authority responsible for reviewing and approving the Detailed
Environmental Impact Studies regulated by Law No. 27446.”).

100 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 5.2 (“The General Social
Management Office [OGGS] provides specialist advice, in order to assess the social aspects of the
projects and mining activities and promote harmonious and synergic relations between the companies
in the sector and their social environment.”).

101 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 61.2 (“Without prejudice to
the competence assigned to the OEFA, the MINEM OGGS monitors social undertakings associated
with this plan and any made following approval of the environmental study. The OGGS will submit
to the OEFA information on the monitoring measures and the social undertakings referred to above,
when required.”).
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in the event that a concession titleholder fails to comply with any applicable

environmental regulations or Social Management Plans. 102

In addition to the above and for smaller mining operators, the Regulations for
Environmental Protection and Management in Mining authorize local regional
governments to review and approve the EIA for projects within their jurisdiction.1%
Importantly, mining projects or activities may not begin without Environmental

Certification from the relevant authorities.1%4

80.  As part of its obligations in relation to the EIA, a mining operator must prepare and
obtain approval of a Social Management Plan, which establishes the strategies,
programs, and measures that the operator will take (i) to avoid, mitigate, or
compensate any negative social impacts of its activity, and (ii) to maximize the
positive social impacts of the mining activity on the project’s area of direct

influence.105

102 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 8 (“The Environmental
Assessment and Monitoring Body (OEFA) is the governing body of the National Environmental
Assessment and Monitoring System and is responsible for the environmental monitoring, supervision,
assessment, control and sanctioning of the mining activities of medium-sized and large mines, as
provided for by Law No. 29325, the Law on the National Environmental Assessment and Monitoring
System and other additional provisions”), Art. 61.1 (“The OEFA is competent to supervise and
monitor the plans and undertakings that form part of the Social Management Plan approved in the
environmental study.”).

103 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art. 8 (“The Regional
Governments, through their established bodies, are competent to conduct the process of categorizing,
reviewing and approving the environmental studies, within the scope of the National Environmental
Impact Assessment Study, presented by mine operators, whether classified as small or artisanal
producers or not, provided they carry out their activities within those classifications and within their
regional district and supervise those activities.”)

104 Ex. R-0155, Supreme Decree 019-2009-MINAM, 24 September 2009, Art. 15 (“The disapproval,
irrelevance, inadmissibility or any other cause implying failure to obtain or loss of the Environmental
Certification implies the legal impossibility of initiating works, executing and continuing with the
development of the investment project. Non-compliance with this obligation is subject to penalties
stipulated by law.”).

105 RER-0002, Vela Expert Report, 9 80; Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November
2014, Art. 53 (“The Social Management Plan included in the environmental study establishes the
strategies, programs, projects and measures for managing social impact that must be adopted in order
to prevent, mitigate, control, offset or avoid the negative social impacts and optimize the positive
social impacts of the mining project in its respective areas of social impact..”).
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81.  The Social Management Plan includes a number of social components: (i) a
Community Relations Program (Programa de Relaciones Comunitarias), in which the
mining company must detail how it expects to achieve a harmonious relationship with
the relevant local communities;% (ii) a Social Agreement Plan (Plan de Concertacion
Social), in which a mining company must describe its impact prevention and
mitigation measures, prioritizing the needs of the local population;'%7 (iii) a
Community Development Plan (Plan de Desarrollo Comunitario), in which the mining
company must explain how it will improve the socio-economic conditions (e.g.,
employment, health, nutrition, education) of the local communities;'® (iv) a Social
Investment Schedule (Programa de Inversion Social) for the adoption and
implementation of those social commitments;'% and (v) a Social Impact Monitoring
Schedule (Programa de Monitoreo de Impactos Sociales), in which the mining company
must establish a schedule for monitoring social impacts of the mining activity in the

local community within the area of influence.0

106 RER-0002, Vela Expert Report, 9 81; Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November
2014, Art.60.1 (“Community Relations Plan: Communications Plan, Social Relations Protocol,
Workers” Code of Conduct, among others, proposed by the holder in order to achieve a harmonious
relationship with the populations and their lifestyles.”).

107 RER-0002, Vela Expert Report, 9 82; Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November
2014, Art. 60.3 (“Social consultation plan: this contains measures for the prevention and mitigation of
the risk and social impact, such as the significant impact on natural resources, whenever it is a priority
need of the population, or the material cultural heritage of the location as well as the mechanisms for
assessing and consulting the various interests of the local populations.”).

108 RER-0002, Vela Expert Report, § 82; Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November
2014, Art. 60.4 (“Community development plan: this must contain programs for local promotion and
social inclusion, in order to improve their socioeconomic conditions, placing emphasis on their
production activities, the creation of employment, health, nutrition and education. It must promote
the strengthening of local skills, among other things, coordinating with the authorities and local
population.”).

109 RER-0002, Vela Expert Report, 9 82; Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November
2014, Art.60.5, (“Social Investment Program: this includes the estimated annual planning of
investments planned for execution of the Social Management Plan.”)

110 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Art.60.6, (“Social impact
monitoring program: based on the indicators identified on the social baseline and the assessment of
environmental impacts.”)
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82.  In addition to the above-mentioned social components of the Social Management
Plan, the mining company must also engage directly with local communities
concerning the mining activity itself, through a process called “Citizenship
Participation” (Participacion Ciudadana). The law foresees a variety of methods for
local community engagement, including participatory workshops, informational
workshops, and public hearings.’! The onus is on the mining company to select the
mechanisms that will best facilitate the population’s access to information and
adequate citizen participation. In addition, citizen participation must take place in five
different stages: (i) before preparation of the EIA, (ii) during preparation of the EIA,
(iii) during the evaluation phase of the EIA, (iv) during the construction of the mine,

and (v) during the operation of the mine.!?

83.  Finally, under Peruvian Law No. 28090 (“Mine Closure Law”), the mining company
must submit a Mining Closure Plan, which also necessitates a separate process of
citizen participation.!® As part of that process, local and regional authorities must also
be given an opportunity to review and submit their views on the Mining Closure Plan.

In such plan, the mining company must (i) detail the activities it will undertake before,

11 See Ex. R-0007, Supreme Decree No. 028-2008-EM, 26 May 2008, Art. 6.

12 Ex. R-0007, Supreme Decree No. 028-2008-EM, 26 May 2008, Art. 14 (“The execution of mining
activities and/or mining operations assumes the execution of citizen participation mechanisms prior
to preparation of the environmental studies, during the preparation thereof and during the assessment
procedure carried out by the competent authority.”); Ex. R-0007, Supreme Decree No. 028-2008-EM,
26 May 2008, Art. 15°(“The Citizen Participation Plan shall also contain proposed citizen participation
mechanisms to be developed during execution of the mining project, which shall be assessed by the
authority together with the environmental study and in accordance with the Community Relations
Plan.”).

113 Ex. R-0008, Supreme Decree No. 033-2005-EM, 14 Agosto 2005, Art. 16. (“Any natural or legal
person may go to the Directorate-General for Mining Environmental Matters of the Ministry of Energy
and Mines, Regional Directorate for Energy and Mines, at the offices of the Regional Government,
Provincial or District Municipalities and presidency of the corresponding community, to become
aware of the Mine Closure Plan subject to the approval procedure indicated in article 13 of the present
Regulations. Any observations, recommendations or documentation related to the Mine Closure Plan
subject to assessment that it is wished to submit to the Ministry of Energy and Mines within the
established citizen participation process must be submitted in writing to the Directorate-General for
Mining Environmental Matters or the corresponding Regional Directorates for Energy and Mines,
within the maximum period indicated in the notice of publication indicated in article 13, point 13.3,
paragraph a). Any observations made will be assessed and considered by the Directorate-General for
Mining Environmental Matters during the Mine Closure Plan assessment process.”).
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during, and after the operating life of the mine; (ii) describe the steps it will take to
rehabilitate the concession area following the closure of the mine in compliance with
environmental standards and regulations for the treatment of abandoned mines;!4
and (iii) include proposals prepared by a specialized consultant which outline the
progressive closure, eventual closure, temporary suspensions, final closure, and post-
closure phases of the mine. Without a Mining Closure Plan, the concession holder may
not commence exploitation or extraction activities —although it may continue with the

construction of mining installations pending approval of such plan.1?

84.  Social license principles are reflected in the legal framework applicable to all mining
projects in Peru. For example, Peru’s Environmental Mining Regulation obliges
mining companies to (i) reach and fulfill social agreements with local communities;
(ii) engage local communities at all stages; (iii) promote citizen participation processes;
and (iv) participate in mechanisms for the prevention and resolution of any conflicts

that may arise, among other commitments.116

85. As demonstrated above, under the Peruvian legal framework, mining companies are
required to ensure local community engagement and participation at every stage of a
mining project. Accordingly, as a mining company operating in Peru, Claimant
should have known that it would need to establish a long-term relationship, and
secure agreements with all three of the rural communities affected by Claimants’
mining project, including the Pardn Community, in order to fulfill its obligations

under Peruvian law.

114 Ex. R-0011, Law No. 28090, 13 October 2003, Art. 7 (“Mining activity operators shall submit the
Mine Closure Plan to the competent authority within a maximum period of one year as from approval
of the Environmental Impact Study (EIA) and/or the Environmental Adaptation and Management
Program (PAMA)...”).

115 Ex. R-0008, Supreme Decree No. 033-2005-EM, 14 Agosto 2005, 14 August 2005, Art. 17. (“A mining
activity operator who does not have an approved Mine Closure Plan may not initiate the development
of mining operations.”).

116 Ex. R-0006, Supreme Decree No. 040-2014-EM, 5 November 2014, Ch. V.
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2. In light of relevant customary international law and international
jurisprudence, Claimant should have been aware that it was required to obtain
community support before developing its mine

a. Customary international law

86.  In addition to the rights of local communities and the obligations that a mining
company owes to them under Peruvian law, Peru has various obligations under
international law to ensure that indigenous communities are consulted and that their
rights are protected. Such obligations are especially important in the context of mining
activity, due to the impact that such activity can have on such communities” interests,
territory, environment, and culture. Peru is a monist state; accordingly, and pursuant
to the Constitution, international law obligations are automatically incorporated into

domestic law without any need for further implementation.”

87.  Peru’s obligations under international law with respect to the rights of indigenous
peoples apply equally to the treatment of rural communities (such as the Paran
Community). The fact that rural communities constitute indigenous communities for
the purposes of international law is evident from a comparison between the Peruvian
law definition of rural communities and the relevant definitions applicable to
indigenous and tribal peoples under international law. As mentioned earlier, Peru’s
Rural Communities Law defines “rural communities” as

organizations of public interest, with legal existence and legal
personality, integrated by families that inhabit and control
certain territories, linked by ancestral, social, economic and

cultural ties, expressed in the community property of the land,

community work, mutual assistance, democratic government (.
).118

88.  Similarly, “indigenous peoples” are defined under Article 1.1.b. of ILO Convention

169 as

17 Ex. C-0023, the Constitution, Art. 55 (“Treaties formalized by the State and in force are part of
national law.”).

118 Ex. R-0052, Law No. 24656, 13 April 1987, Art. 2.
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peoples in independent countries who are regarded as
indigenous on account of their descent from populations which
inhabited the country, or a geographical region to which the
country belongs, at the time of conquest or colonization or the
establishment of present states boundaries and who, irrespective
of their legal status, retain some or all of their own social,
economic, cultural and political institutions.?

89. Moreover, Article 1.1.a of ILO Convention 169 includes a definition of “tribal

peoples,” which is also applicable to the Paran Community:

[Pleoples in independent countries whose social, cultural and
economic conditions distinguish them from other sections of the
national community, and whose status is regulated wholly or
partially by their own customs or traditions or by special laws
or regulations.1?0

Importantly, there is no distinction between either group (indigenous and tribal
peoples) in terms of the legal implications under the ILO Convention 169; both groups

are entitled to the same rights.1?!

90.  Further, the principle of self-determination is acknowledged as a principle of
customary international law, and possibly even as jus cogens, i.e., a peremptory
norm.'?? This norm — the substance of which places obligations on the State to respect,
protect, and fulfill—has applied broadly to peoples, and is affirmed in the United

Nations Charter and other international legal instruments.’?® In the context of

119 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, Art. 1.1.b.
120 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, Art. 1.1.a.

121 RLA-0034, J. Henrikson, “Key Principles in Implementing ILO Convention No 169,” 2008, p. 7; see also
Ex. R-0030, Maritzia Paredes, “Fluid identities: Exploring ethnicity in Peru,” June 2007 (explaining
that in Peru, self-identifying as ‘indigenous’ is heavily stigmatized, risks further marginalization, and
carries real or perceived costs. As such, ILO definition of ‘tribal people” offers the same protections
and might be helpful to some who seek to avoid the designation of ‘indigenous’.); see also RER-0002,
Vela Expert Report, § 11.B.

122 RLA-0035, ]. Anaya, INDIGENOUS PEOPLE IN INTERNATIONAL LAW (1996), p. 97 (“Affirmed in the
United Nations Charter and other major international legal instruments, self-determination is widely
acknowledged to be a principle of customary international law and even jus cogens, a peremptory
norm.”).

123 See RLA-0035, ]. Anaya, INDIGENOUS PEOPLE IN INTERNATIONAL LAW (1996), p. 97.
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indigenous rights, this norm concerns the recognition of the right to cultural integrity,

the right to development, and the right to self-governance.?

91.  Inaddition, the rights of rural and indigenous communities to be consulted and to be
part of effective participation processes is expressly recognized in ILO Convention
169. Under that treaty, the right of indigenous communities to exercise control over
development that affects them is protected in Article 7.1, which provides that
[indigenous peoples] shall have the right to decide their own
priorities for the process of development as it affects their lives,
beliefs, institutions and spiritual well-being and the lands they
occupy or otherwise use, and to exercise control, to the extent

possible, over their own economic, social and cultural
development.1%

Furthermore, legal scholars have noted that “International Law now clearly

acknowledges that Indigenous people have the right to self-determination.”12¢

92. With regard to natural resources, Article 15.1 of ILO Convention 169 specifically
provides that “[t]he rights of the peoples concerned to the natural resources pertaining
to their lands shall be specially safeguarded.”?” It also provides for indigenous
peoples’” right to participation in the “use, management and conservation” of such
resources. 12 “Participation” in this context means establishing processes whereby
indigenous people can freely participate in all levels of decision-making (e.g., at the

national and regional levels).'? Furthermore, Article 6.2 of that same legal instrument

124 RLA-0035, J. Anaya, INDIGENOUS PEOPLE IN INTERNATIONAL LAW (1996), p. 129 (“The international
norms concerning indigenous peoples, which thus elaborate upon the requirements of self-
determination, generally fall within the following categories: nondiscrimination, cultural integrity,
lands and resources, social welfare and development, and self-government.”).

125 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, Art. 7.1.

126 RLA-0075, B. Richardson, et al., “Chapter 7: Indigenous Peoples and International Law and Policy,”
INDIGENOUS PEOPLES AND THE LAW (2009), p. 164.

127 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, ILO 169, Art. 15.1.
128 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, ILO 169, Art. 15.1.

129 RLA-0034, J. Henrikson, “Key Principles in Implementing ILO Convention No 169,” 2008, pp. 19-
20.
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establishes that consultations with indigenous peoples must be carried out in good

faith with the objective of achieving agreement or consent to the proposed measure.30

93.  ILO Convention 169 goes on to provide indigenous peoples with the right to be
consulted with respect to the exploration or exploitation of subterranean resources
pertaining to their lands. Specifically, Article 15.2 provides as follows:

In cases in which the State retains the ownership of mineral or
sub-surface resources or rights to other resources pertaining to
lands, governments shall establish or maintain procedures
through which they shall consult these peoples, with a view to
ascertaining whether and to what degree their interests would
be prejudiced, before wundertaking or permitting any

programmes for the exploration or exploitation of such
resources pertaining to their lands.3!

94.  Furthermore, Article 7.4 establishes an obligation on States to “take measures, in co-
operation with the peoples concerned, to protect and preserve the environment of the

territories they inhabit.” 132

95. These same rights, as well as others, are also enshrined in the United Nations
Declaration on the Rights of Indigenous Peoples (“UNDRIP”). The UNDRIP is
acknowledged as a fundamental international instrument that provides a
comprehensive framework for States’ recognition of indigenous peoples’ rights.133 It
was adopted by the UN General Assembly in 2007 by a majority of 144 States in favor,
including Peru.®* Canada (Claimant’s home State) later officially endorsed the
UNDRIP, in 2016.1% Together with ILO Convention 169, the UNDRIP reflects the

global consensus regarding minimum standards for States to apply in recognition and

130 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, Art. 6.2.
131 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, Art. 15.2.
132 RLA-0028, Indigenous and Tribal Peoples Convention 169, ILO, 1989, Art. 7.4.
133 RLA-0030, UNDRIP.

134 RLA-0078, UNDRIP, Voting Record, 13 September 2007.

135 Ex. R-0100, “Canada Becomes a Full Supporter of the United Nations Declaration on the Rights of
Indigenous Peoples,” Government of Canada, 10 May 2016.

45



[Redacted]

observance of the rights and prerogatives of indigenous and rural peoples, including

with respect to land and resources.13¢

96.  Similar to ILO Convention 169, UNDRIP Art. 29.1 highlights indigenous peoples’
rights to conservation and protection of the environment:

Indigenous peoples have the right to the conservation and
protection of the environment and the productive capacity of
their lands or territories and resources. States shall establish and
implement assistance programmes for indigenous peoples for
such conservation and protection, without discrimination.

97. Indigenous peoples’ right to consultation and free, prior and informed consent with
respect to utilization of minerals and other resources is contemplated in Article 32.2
of UNDRIP, which states that a government shall

consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order
to obtain their free and informed consent prior to the approval
of any project affecting their lands or territories and other

resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.’3”

(Emphasis added)

Importantly, such right to free, prior and informed consent relates not just to projects
that are actually on an indigenous community’s lands, but extends to all projects

“affecting their lands” (emphasis added).
98. Further, Article 32.3 of UNDRIP provides that a government shall

provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to
mitigate adverse environmental, economic, social, cultural or
spiritual impact.18

99. In sum, the aforementioned provisions of ILO Convention 169 and UNDRIP
specifically provide for the right of indigenous and tribal peoples to be (i) consulted

136 RLA-0030, UNDRIP.
137 RLA-0030, UNDRIP, Art. 32.2.
138 RLA-0030, UNDRIP, Art. 32.3.
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before the exploration and exploitation of minerals where their communities may be
affected; (ii) afforded with the opportunity to provide free, prior and informed
consent with respect to such exploration and exploitation; and (iii) included in
effective participation processes where those exploration and exploitation activities

are concerned.139

100. The above legal framework existed at the time that Claimant made its investment in
Invicta. Claimant therefore should have been aware of Peru’s obligations with regard
to protecting the rights of rural communities, including the Pardan Community in this
case. Had Claimant been aware of Peru’s human rights treaty obligations, this would
have impacted (i) Claimant’s own assessment of the importance of maintaining good
community relations, and (ii) what Claimant could reasonably have expected Peru to
do in the face of social conflict.

b. International norms of corporate social responsibility put

Claimant on notice that it must obtain community support
before it could develop its mine

101. International norms of CSR are similarly norms that emphasize the need for
consultation and consent of indigenous peoples in relation to the extraction of natural
resources. Through such international CSR norms, the extractive industry widely
recognizes the vital need for private companies to obtain community support before
commencing mining or other extractive activities.’4? As will be explained below,

Claimant failed to obtain that community support in respect of the Invicta Project.

102. Inclusion of local communities and participation of civil society has become an
essential pillar of sustainable development agendas in the mining industry. For
example, the International Council on Mining and Metals (“ICMM”) published in
2010, and updated in 2015, a guide entitled “Good Practice Guide: Indigenous Peoples

139 RLA-0030, UNDRIP, Art. 18, 27.

140 See, e.g., Ex. R-0029, €3 Plus: A Framework for Responsible Exploration, “Principles and Guidance
Notes,” 2014; see also Ex. R-0085, Chatham House, “Revisiting Approaches to Community Relations
in Extractive Industries: Old Problems, New Avenues?,” 4 June 2013; see also Ex. R-0087, BDO, Social
License to Operate in Mining: Current Trends & Toolkit, 2020; see also Ex. R-0094, ICMM,
Understanding Company-Community Relations Toolkit, undated.
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and Mining” (“ICMM Good Practice Guide”).¥! This document highlights the
specific duties of mining companies in relation to indigenous and rural peoples,
including (i) ensuring inclusion of local communities at the earliest stages of a project’s
development; (ii) involvement of the local community in decision-making; and (iii)
obtaining free, prior and informed consent from indigenous communities.’*? Indeed,
the ICMM Good Practice Guide dedicates an entire chapter to the subject of reaching
agreements with local communities, acknowledging that

[t]here is now broad recognition among leading companies in

the global mining industry that strong, but flexible agreements

with indigenous groups are mutually beneficial for both the
companies themselves and the communities they operate in.143

103. The ICMM Good Practice Guide goes on to note that such negotiated agreements
between mining companies and indigenous communities are commonplace in several
jurisdictions, including Claimant’s home jurisdiction of Canada.'# Finally, the Guide
advises companies to allow adequate time for dialogue with communities,
acknowledging that the process of engagement for the development of respect and
mutual understanding can be time-consuming.'#® As shown below, Claimant tried to
rush through the Invicta Project, without giving dialogue with the Paran Community

the time that it required and deserved.

104. The Treaty itself mandates that Peru and Canada encourage enterprises to carry out

their activities in accordance with internationally recognized CSR standards:

Article 810: Corporate Social Responsibility

Each Party should encourage enterprises operating within its
territory or subject to its jurisdiction to voluntarily incorporate

141 See Ex. R-0086, ICMM, Good Practice Guide: Indigenous Communities and Mining, 2015.

142 Ex. R-0086, ICMM, Good Practice Guide: Indigenous Communities and Mining, 2015, pp. 23-25.
143 Ex. R-0086, ICMM, Good Practice Guide: Indigenous Communities and Mining, 2015, p. 39.

144 Ex. R-0086, ICMM, Good Practice Guide: Indigenous Communities and Mining, 2015, p. 40.

145 Ex. R-0086, ICMM, Good Practice Guide: Indigenous Communities and Mining, 2015, p. 52; see also
Ex. R-0085, Chatham House, “Revisiting Approaches to Community Relations in Extractive
Industries: Old Problems, New Avenues?,” 4 June 2013, p. 9 (“successful engagement with
communities requires time and patience.”).

48



[Redacted]

internationally recognized standards of corporate social
responsibility in their internal policies, such as statements of
principle that have been endorsed or are supported by the
Parties. These principles address issues such as labour, the
environment, human rights, community relations and anti-
corruption. The Parties remind those enterprises of the
importance of incorporating such corporate social responsibility
standards in their internal policies.’® (Emphasis added)

105. Claimant’s home Government of Canada issued its own CSR Strategy in 2009,'4” and
updated it in 2014.14¢ Acknowledging the strong presence of Canadian companies in
the global mining sector, the Government of Canada announced that its CSR policy
would “support initiatives to enhance the capacities of developing countries to
manage the development of minerals and oil and gas,” and “promote widely-
recognized international CSR performance guidelines with Canadian extractive

companies operating abroad.”14°

106.  According to Canada’s 2014 CSR Strategy (“2014 CSR Strategy”), Canada expects its
companies to (i) “respectfully engage relevant stakeholders, early on and regularly”;
(ii) “[u]nderstand local customs, culture and expectations, and how they affect, and
are affected by, the project”; (iii) “[w]ork with stakeholders to determine and
communicate environmental, social and economic impact solutions”; (iv) “[e]xplore
opportunities to build local capabilities”; and (v) “[w]ork with locals to develop a joint

plan to contribute to local development.”1% Canada acknowledges that

beyond doing the right thing . . . those that go above and beyond
the basic level requirements to adapt their planning and
operations along CSR lines are better positioned to succeed in
the long term, and to contribute to a more stable and

146 RLA-0010, Peru-Canada FTA Art. 808.

147 See Ex. R-0154, Canada, Building the Canadian Advantage: Canada’s Corporate Social
Responsibility Strategy for the Canadian International Extractive Sector, 2009, (“2009 CSR Strategy”).

148 See Ex. R-0089, 2014 CSR Strategy. Canada’s Department of Foreign Affairs, Trade and
Development (DFATD) and Natural Resources Canada (NRCan), along with other government
agencies review Canada’s CSR Strategy every five years.

149 Ex. R-0154, 2009 CSR Strategy, p. 6.
150 Ex. R-0089, 2014 CSR Strategy, p. 3.
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prosperous environment for all affected parties.’>! (Emphasis
added)

107.  When social conflicts do arise, Canada fully expects its companies to take part in
mechanisms designed to facilitate dialogue towards dispute resolution, and notes that
such mechanisms are crucial to the success of mining projects:

[Gliven the challenging environments in which extractive sector
operates, disputes can and do arise. . . . Canada understands that
dialogue facilitation and non-judicial resolution mechanisms,
which bring parties together to find mutually-beneficial
solutions, are crucial to the long-term success of extractive

projects abroad and the sustainability of benefits to host
communities.’>? (Emphasis added)

108. Canada itself has established domestic agencies (similar to Peru’s OGGS) that offer
early detection and resolution programs in which dialogue facilitation mechanisms
are employed to help communities and mining companies resolve their differences
and foster constructive relationships.’® Elevating the importance of such
mechanisms, Canada’s CSR Strategy warns that “[t|he Government [of Canada] will
introduce consequences for companies that are not willing to participate in the
dialogue facilitation processes of either the CSR Counsellor or the NCP.”15* Those
consequences include the company’s exclusion from receiving assistance with
economic promotion abroad and from participating in Canada’s trade missions.!%
Moreover, companies that refuse to engage in dispute resolution processes will
undergo due diligence evaluations by the Government of Canada’s financing crown

corporation, and risk losing financial or other support.15

151 Ex. R-0089, 2014 CSR Strategy, p. 3.

152 Ex. R-0089, 2014 CSR Strategy, p. 11.

153 Ex. R-0089, 2014 CSR Strategy, p. 11.

154 Ex. R-0089, 2014 CSR Strategy, p. 11.

155 Ex. R-0089, 2014 CSR Strategy, p. 12.

156 Ex. R-0089, 2014 CSR Strategy, pp. 12-13.
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109. As mentioned above, another key objective of Canada’s CSR Strategy is to engage in
host country capacity-building.’” As a result, both Treaty parties have collaborated
extensively to implement extractive-sector strategies to ensure environmentally
sustainable and socially responsible operations that support the protection of human
rights and good community relations. For example, Canada’s International
Development Agency ("CIDA”) established a partnership project with Peru
(“PERCAN”) and committed approximately USD 10 million dollars over at least a five
year period (from 2003-2007) to help the Peruvian Government develop and promote:
(i) multi-stakeholder dialogue; (ii) community participation; and (iii) conflict
resolution mechanisms for the sustainable development and well-being of
communities impacted by the extractive sector.'® Through that program, Peru
developed and made accessible to Invicta an extensive Citizen Participation Manual,
which informed Invicta and all mining companies of their obligations under Peruvian

law, as well as Peru’s obligations under the ILO Convention No. 169.1%°

110. In addition, the Canadian Embassy in Peru, the Mining Association of Canada, and
Prospectors and Developers Association of Canada all collaborated with Peru’s OGGS
to publish a detailed toolkit (“Canada-Peru CR Toolkit”) and guide on how
responsible mining companies should manage community relations early on and
throughout the exploration phase.’®® The Canada-Peru CR Toolkit covers (i)
governing principles for successful community relations; (ii) best practices for
establishing initial contact and guaranteeing early citizen participation; (iii) due
diligence and risk analysis; (iv) managing community concerns and expectations; (v)
communication mechanisms; (vi) establishing grievance mechanisms that adequately

respond to community concerns; and (vii) crisis prevention and management.?6!

157 Ex. R-0154, 2009 CSR Strategy, pp. 4-6.

158 Ex. R-0096, Project profile—Peru-Canada Mineral Resources Reform Project (PERCAN), last
accessed 6 March 2022.

159 Ex. R-0058, M. Bautista Ascue, “Manual de Participacion Ciudadana,” PERCAN, 8 February 2011
(“PERCAN, Citizen Participation Manual”).

160 Ex. R-0028, Canada-Peru CR Toolkit.
161 Ex. R-0028, Canada-Peru CR Toolkit.
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111. The Canada-Peru CR Toolkit explicitly addresses the risk of social conflict or
opposition from local communities, and the need for a mining company, its executives

and staff, to be well prepared, “long in advance,” for such a possibility:

The company’s executives and senior personnel must be well
prepared for a crisis situation long before it happens; they must
be alert to possible situations of risk and mitigation practices and
be familiar with the crisis management plan.6?

As will be shown herein, Claimant demonstrably either lacked, failed to execute, or

poorly executed a Crisis Management Plan in this case with the Pardn Community.

112.  The Canada-Peru CR Toolkit further warns of mining company omissions or missteps

that could give rise to a crisis, including the following:

a. A mining company’s failure to monitor and adequately address community
grievances may result in expressions of local opposition and disagreement
escalating to the point of threats or violence.193 In relation to such a situation, the
guide stresses the vital importance of continuous dialogue as the method

through which disagreements can be identified, addressed and resolved.1¢4

b. The bedrock of trust between a local community and a mining company can
erode if the mining company fails to follow through on its social

commitments.165

C. The provision or receipt by a mining company of information, without
understanding the concerns of the community, or dismissal of those concerns as
irrelevant, could foment a reactive and high-risk relationship dynamic.1% By

contrast, lasting community alliances are formed through permanent dialogue

162 Ex. R-0028, Canada-Peru CR Toolkit, p. 57.
163 Ex. R-0028, Canada-Peru CR Toolkit, p. 53.

164 Ex. R-0028, Canada-Peru CR Toolkit, p. 53 (“Dialogue on causes and prospects for the construction
of solution options. The priority aim at this stage is: a) to identify the root causes of non-compliance;
b) to check the relevant aspects of the complaint by means of dialogue with the claimant; and c) to
generate options for solution.”)

165 Ex. R-0028, Canada-Peru CR Toolkit, p. 38.

166 Ex. R-0028, Canada-Peru CR Toolkit, p. 14.
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characterized by two-way communication and exchange, implementing principles
of participation, and reciprocal collaboration whereby shared responsibilities and
mutual benefits are recognized.®” The following infographic on levels of

communication is included in the Canada-Peru CR Toolkit:168

EMPOWERMENT
COLLABORATION
INCLUSION/

N

PARTICIPATIO
CONSULTATIONS .
* Co-planning
INFORMATION * Co-monitoring

j * Multidirectional

Ilvns-
r UNDERSTANDING i
STEREOTYPES Y accountability

\ ] Beginning of productive
Y joint actions
\\ ) Attempt by each party to
Y communicate, but it is
Each part communicates, primarily a one-way
but in an inefficient way street
. /

Figure 01: Levels of Communication and Relationships

d. Communication is not sufficient if it is not accompanied by responsible

management, transparency, respect, accountability and inclusion.1¢®

e. A mining company may stoke the flames of opposition and violence when it
acts in ways that further the social disparity, conflict and inter-community

rivalry among neighboring communities within the project’s purview.170

167 Ex. R-0028, Canada-Peru CR Toolkit, pp. 14-15.
168 Ex. R-0028, Canada-Peru CR Toolkit, p. 14.
169 Ex, R-0028, Canada-Peru CR Toolkit, pp. 16, 40.
170 Ex. R-0028, Canada-Peru CR Toolkit, p. 54.
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f. When a social conflict escalates to a crisis, finding a resolution must become

the mining company’s highest priority, relegating all mining activity as a lesser

priority.171

Finally, the Canada-Peru CR Toolkit explains that community protest (e.g., civilian

blockades) are a natural consequence of a mining company’s failure to manage

community relations:172

* Unclear Communication
Channels

Different Agendas B LOCKA D E

= Selective Relationship
* Failure to Address
Community Grievances

CAUSES

Source: RMD Consultants, 2015.

Figure 02: Blockade

« Shutdown of Operations
* Need for Evaluation

* Hostile Threats

* National Media Attention

113.  Unfortunately, in this case Claimant and Invicta committed all of the above omissions

and missteps when it came to community relations with the local communities —and

especially with the Paran Community. These failures and omissions will be described

in detail in Sections II.C.3, II.D, and II.F.2.

114. Had Claimant been prepared for the real possibility of a social conflict and potentially

a crisis arising with any of the local communities within the Invicta Project’s area of

influence, it would have adhered to industry best practices and CSR standards by

activating a Crisis Prevention Plan and, if needed, a Crisis Management Plan.'”? Such

171 Ex. R-0028, Canada-Peru CR Toolkit, p. 60.
172 Ex. R-0028, Canada-Peru CR Toolkit, p. 71.
173 See, e.g., Ex. R-0028, Canada-Peru CR Toolkit, pp. 57-63.
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plans would have recalibrated grievance mechanisms to effectively respond to
community concerns, deployed resources to strengthen communication mechanisms
with the community, and enabled closer collaboration with local and regional

authorities in implementing a plan of action for responding to the crisis.7*

115. Further to the above, in 2013, twenty-seven international business leaders and
extractive sector experts identified ‘stakeholder-related” risks as the single biggest
issue in the mining sector.'”> Those business leaders advised that, along with
strengthening cooperation with local communities, mining companies “need to
become more open to the possibility that after weighting the costs and benefits, local
communities may ultimately decide to reject or postpone a project.”17¢ In a similar
vein, they stressed that, “[a]s a matter of principle, the ‘no” option belongs on the
table,” and emphasized “the importance of taking seriously indigenous peoples and
other communities’ rights to self-determination.”?”” Unfortunately, in the present
case, Claimant was unwilling to consider as an option pausing mining operations to
prioritize the resolution of the conflict — much less ending the Invicta Project for lack
of support from the Pardn Community (which was the largest rural community within

the Project’s area of influence).

116. At an early stage, prior to Claimant’s investment,'”® Invicta appears to have
recognized the importance of establishing a co-operative relationship with local
communities, through its adoption of the Equator Principles. The latter is a prominent
set of international guidelines for sustainable development via which a company

undertakes to evaluate its environmental, social, and governance (“ESG”) practices.'””

174 See, e.g., Ex. R-0028, Canada-Peru CR Toolkit, pp. 57-63.

175 Ex. R-0085, Chatham House, “Revisiting Approaches to Community Relations in Extractive
Industries: Old Problems, New Avenues?,” 4 June 2013.

176 Ex. R-0085, Chatham House, “Revisiting Approaches to Community Relations in Extractive
Industries: Old Problems, New Avenues?,” 4 June 2013, p. 9.

177 Ex. R-0085, Chatham House, “Revisiting Approaches to Community Relations in Extractive
Industries: Old Problems, New Avenues?,” 4 June 2013, p. 9.

178 See generally Ex. R-0041, Joint Disclosure Booklet.
179 Ex. R-0129, EP4, The Equator Principles, July 2020 (“The Equator Principles”).
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Specifically, in a Joint Disclosure Booklet published by Lupaka and AAG on 22 August
2012—two months before Claimant acquired its interest in Invicta—Claimant
identified the Paran, Lacsanga, and Santo Domingo de Apache Communities within
the direct area of influence of the Project, and declared that “[b]y adopting the
‘Equator Principles,” the Invicta Project has committed to obtaining and maintaining
good relationships with nearby and affected communities.” 18 Accordingly, Invicta
committed to: (i) implement “an Informed Consultation and Participation process”
with all communities facing potentially significant adverse impacts from its Project,
(ii) “facilitate Stakeholder Engagement” with disclosure on an ongoing basis of any
environmental or social risks, and (iii) “establish effective grievance mechanisms

which are designed for use by Affected Communities.” 181

117.  Asa Canadian mining operator, Claimant no doubt was aware of the above principles,
and of the potential risks if it did not follow them. Nevertheless, Claimant failed to
observe such principles, and wholly mismanaged its community relations with the

Paran Community — a mistake that proved fatal to Claimant’s investment.

C. Claimant’s investment in the Invicta Project
1. Claimant’s lack of experience with Peruvian mining projects

118. Lupaka, formerly Kcrok Enterprises Ltd., is a mining company based in British
Columbia, Canada.'®? It describes its board and management team as having “years
of experience in the mining industry and, specifically, with Peru.”8® However,
Claimant’s experience relevant to this arbitration is limited to three embryonic mining
projects in Peru, none of which ever reached the exploitation stage: the Crucero
project, the Josnitoro project, and the project at issue herein, which was the Invicta

Project.’®In each of those projects, Claimant failed to adequately manage its resources

180 Ex. R-0041, Joint Disclosure Booklet, p. C-7.

181 Ex. R-0129, The Equator Principles, pp. 11-13.

182 CWS-0002, Witness Statement of Gordon Ellis, 1 October 2021 (“Ellis Witness Statement”), § 2.
183 Claimant’s Memorial, 9 24.

184 See infra Section I1.C.1.
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or to engage effectively with the local communities, leading to (i) an USD 11 million
loss in the case of the Crucero project, 1% (ii) a terminated joint venture agreement in
the case of the Josnitoro project,'® and (iii) a default under its loan agreement and loss

of its Peruvian subsidiary in the case of the Invicta Project.’8”

119. Claimant’s first failed project (Crucero) began in 1996, when a Peruvian company
called Compafia de Exploraciones, Desarrollo e Inversiones Mineras S.A.C.
(“CEDIMIN”) acquired a series of mining concessions in southern Peru.'® In 2009,
the Crucero project was transferred to another Peruvian company, Minera Pacacorral
S.A.C. (“Pacacorral”).’® Claimant then acquired the project by purchasing 60% of
Pacacorral in July 2010, and the remaining 40% in January 2012.7 To its shareholders
and the general public, Claimant reported that the Crucero project was both its
“flagship project” and its “exploration priority.”19! Despite those representations,
however, the project never got off the ground, and accordingly did not even come
close to any exploitation phase. Instead, Claimant suspended active exploration at the

site in 2014, in part due to its decision to preserve and reallocate its limited funding.1?

185 Ex. R-0036, Consolidated Financial Statements for the years ended December 31, 2017 and 2016,
Lupaka Gold Corp., 30 April 2018, p. 13; see also Ex. R-0037, “Lupaka Gold Completes Sale of Crucero
Project to GoldMining Inc.,” JUNIOR MINING NETWORK, 21 November 2017, p. 1 (outlining how Lupaka
sold the Crucero project to Gold Mining Inc. (“GMI")).

186 Ex. R-0039, Lupaka Gold Corp., “Lupaka Provides Development Update; Commercial Production
Expected in Q3/18,” 17 April 2018, p. 3 (“The Josnitoro joint venture agreement (“JV”) with
Hochschild Mining plc required the Company to obtain a community agreement for exploration by
March 2018. Lupaka was unable to obtain a community agreement and requests for an extension with
Hochschild were unsuccessful, resulting in termination of the JV.”).

187 See infra Section 1L.F 4.

188 Ex. R-0031, GoldMining Inc., Technical Report, Crucero Property, 21 February 2018, p. 14.

189 Ex. R-0031, GoldMining Inc., Technical Report, Crucero Property, 21 February 2018, p. 16.

190 Ex. R-0031, GoldMining Inc., Technical Report, Crucero Property, 21 February 2018, p. 16

191 Ex. R-0032, Lupaka Gold Corp., “Lupaka Gold Provides Summary of 2013 Activities and An
Update on 2014 Exploration Programs,” 30 January 2014, p. 4; Ex. R-0033, “Lupaka Gold Acquires
Andean American Gold Corp,” YAHOO NEWS, 1 October 2012, p. 1 (“Our exploration priority will remain
the Crucero Gold project.”).

192 Ex. R-0034, Management's Discussion and Analysis, Lupaka Gold Corp., 20 April 2016, p. 13 (noting
that active exploration at the site was suspended in 2014); see also Ex. R-0049, Management's
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120. In November 2017, Claimant sold —at a loss —its interest in the Crucero project, thus
completing its volte face concerning its erstwhile (and short-lived) “flagship project.”
Claimant’s then-president and CEO, Will Ansley, stated at the time that “[c]losing the
sale of [the] Crucero project, a non-core asset, bolsters our treasury as we focus on
putting our Invicta Gold Development Project into production...”1% (emphasis
added). Thus, in the span of a mere three years, the Crucero project went from being
Claimant’s “flagship project” to a “non-core asset.” Claimant reported that in the sale

of the Crucero project, it suffered a loss of USD 11.03 million.4

121. The second of Claimant’s failed projects was the Josnitoro project, which was first
developed by Compafia Minera Ares S.A.C. and Minera del Suroeste S.A.C., two
indirect Peruvian subsidiaries of Hochschild Mining PLC (“Hochschild”), a mining
company registered in England and Wales.’® In 2013, Claimant entered into a
memorandum of understanding for a joint venture with Hochschild’s Peruvian
subsidiaries.’ Pursuant to such memorandum of understanding, Claimant acquired
an exercisable option to obtain up to 65% ownership of a future joint venture with

Hochschild, in exchange for developing the Josnitoro project.’®” Under the joint

Discussion and Analysis, Lupaka Gold Corp., 13 November 2015, p. 4 (“As of the MD&A Date, the
Company has implemented various cost-cutting measures, primarily in the areas of administration,
investor relations, and exploration, with the result that the Crucero and Josnitoro Gold Projects are
being maintained on a care and maintenance basis only. For Invicta, management continues to
evaluate and pursue available financing alternatives to fund the estimated US$2.-3.0 Million of
preproduction expenditures and working capital needed to put the Invicta Gold Project into small-
scale production.”).

195 Ex. R-0035, “Lupaka Gold Receives $5.7 Million in Cash and Securities From Sale of Non-Core Asset to
Goldmining,” NEWSWIRE, 21 November 2017, p. 1.

194 Ex. R-0036, Consolidated Financial Statements for the years ended December 31, 2017 and 2016,
Lupaka Gold Corp., 30 April 2018, p. 13 (“The transaction with GoldMining resulted in the Company
recognizing a loss of $11,037,000”); see also Ex. R-0037, “ Lupaka Gold Completes Sale of Crucero Project to
GoldMining Inc.,” JUNIOR MINING NETWORK, 21 November 2017, p. 1 (outlining how Lupaka sold the
Crucero project to Gold Mining Inc. (“GMI")).

195 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013.

19 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013.

197 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013.
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venture agreement with Hochschild, Claimant was required to: (i) obtain an
agreement with the mine’s local community, to enable exploration of the site by March
2018, (ii) serve as the project operator, (iii) pay 100% of the cost of the early project
development activities, and (iv) obtain a series of required permits.' If Claimant

failed to achieve these goals, Hochschild had the right to terminate the joint venture.®

122.  Claimant’s president and CEO at the time, Eric Edwards, noted in relation to this
transaction concerning the Josnitoro project that
[t]his option complements [Claimant’s] existing asset portfolio
with a highly prospective, early stage exploration gold property
in which we can apply our core abilities in discovering and
developing gold resources, and in securing social licenses . . .
With this significant step, [Claimant] continues its growth as a

significant presence in the Peruvian gold exploration and
development sector.?* (Emphasis added)

123.  Claimant thus acknowledged the importance of obtaining a social license in order for
its mining project in Peru to be successful. But Claimant ultimately failed to obtain
such social license, as discussed in detail below. Because Claimant failed to secure the
local community agreements necessary to satisfy its commitments under the
memorandum of understanding with Hochschild, the latter terminated the joint

venture in April 2018.201

198 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013.

199 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013.

200 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013, p. 1.

201 Ex. R-0039, Lupaka Gold Corp., “Lupaka Provides Development Update; Commercial Production
Expected in Q3/18,” 17 April 2018, p. 3 (“The Josnitoro joint venture agreement (“JV”) with
Hochschild Mining plc required the Company to obtain a community agreement for exploration by
March 2018. Lupaka was unable to obtain a community agreement and requests for an extension with
Hochschild were unsuccessful, resulting in termination of the JV.”).
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124. As with the Crucero project, Claimant exited the Josnitoro project during the
exploration phase, never reaching the exploitation stage.?> Thus, as of April 2018, its
interest in the Crucero project had been sold at a loss, its interest in the Josnitoro
project had been terminated, and it still lacked any experience in bringing any
Peruvian mining project to the exploitation stage. At that point, Claimant’s sole

remaining project was the Invicta Project.?03
2. History of the Concessions and Claimant’s alleged qualifying investment

125. Between 2012 and 2019, Claimant acquired and tried to develop the Invicta Project.?%
In order to contextualize Claimant’s allegations regarding the treatment of its
investment, it is necessary to understand (i) the history of the mine and Concessions,

as well as (ii) the various property rights involved in this case.

a. Claimant’s acquisition of the Invicta Project

126. Claimant’s mine is located in the area of the Victoria Uno mining concession
(“Victoria Uno Concession”), in the province of Huaura, department of Lima, Peru.
The areas surrounding the Victoria Uno Concession are subject to five other mining

concessions (together with the Victoria Uno Concession, “Concessions”).205

202 Ex. R-0038, Lupaka Gold Corp., “Lupaka Gold Announces Josnitoro Gold Project Option With
Hochschild Mining PLC,” 26 November 2013, p. 1 (describing how the community agreements were
precursors to the Preliminary Economic Assessment that was needed during the exploration stage of
the project).

203 Ex. R-0040, Management's Discussion and Analysis, Lupaka Gold Corp., 18 April 2018, p. 6 (“After
the sale of the Crucero Gold Project and the termination of the Josnitoro Gold Project JV with
Hochschild Mining plc (‘Hochschild”), the Company’s sole project is the Invicta Gold Development
Project.”).

204 Claimant’s Memorial, 19 2, 23, 209 (“This dispute arises out of Lupaka’s project to mine gold, silver
and copper in a rural area of the “pre-Cordillera’ of the Andes Mountains in Peru.”).

205 Claimant’s Memorial, 9 23, 209 (outlining how Lupaka obtained six mining Concessions when it
acquired Invicta, and listing “six mining Concessions in Peru” as an element of its alleged qualifying
investment under the Treaty). See also Ex. C-0058, Technical Report on Resources, Invicta Gold Project,
SRK CONSULTING, 6 April 2012, pp. 4, 29, Figure 2-1.
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127.  Ownership of the Concessions and of the Invicta Project mine site Invicta Mine has
changed hands several times over the past thirty years.2?” Most recently, AAG, which
is another Canadian mining company,?® obtained the Concessions in 2008, through

its Peruvian subsidiary, Invicta.??

128.  On 28 October 2011, before Claimant became involved in the Invicta Project, AAG
publicly announced that the initial capital cost of building an underground mine
within the Victoria Uno Concession would be considerably higher than had been
forecast in July 2010.2'0 With that realization, AAG considered various merger and

acquisition opportunities.?!!

129.  On 13 February 2012, AAG announced that it had commissioned SRK Consulting (US)
Inc. (“SRK”) to update the existing resource estimates for the Invicta Project from the
original estimates prepared in November 2009.212 The resulting report (“2012 SRK
Report”) was published on 30 April 2012.213 When Claimant became interested in

acquiring AAG and the Invicta Mine, and in anticipation of such acquisition, it used

207 See generally Ex. C-0028, Public Mining Registry No. 02028980: Victoria Uno Concession, 19 July
1996 (providing the registry information for the Victoria Uno Concession); Ex. C-0029, Public Mining
Registry No. 02029020: Victoria Dos Concession, 4 September 1996 (providing the registry information
for the Victoria Dos Concession); Ex. C-0030, Public Mining Registry No. 02029079: Victoria Tres
Concession, 9 October 1996 (providing the registry information for the Victoria Tres Concession); Ex.
C-0031, Public Mining Registry No. 02029320: Victoria Cuatro Concession, 31 December 1996
(providing the registry information for the Victoria Cuatro Concession); Ex. C-0032, Public Mining
Registry No. 02029352 Victoria Siete Concession, 24 January 1997 (providing the registry information
for the Victoria Siete Concession); Ex. C-0033, Public Mining Registry No. 11875634: Invicta II
Concession, 20 April 2006 (providing the registry information for the Invicta II Concession).

208 Ex. R-0041, Joint Disclosure Booklet, p. C-2.

209 Claimant’s Memorial, § 27; Ex. C-0058, Technical Report on Resources, Invicta Gold Project, SRK
CONSULTING, 6 April 2012, p. 17 (“Invicta exercised the option for the above mentioned Victoria
Properties in December 2008.”); Ex. C-0033, Public Mining Registry No. 11875634: Invicta II
Concession, 20 April 2006, p. 5.

210 Ex. R-0041, Joint Disclosure Booklet, p. C-4 (citing Ex. C-0035, Invicta Gold Project Optimized
Feasibility Study, THE LOKHORST GROUP, July 2010, which provided the financial forecasts used by
AAG in its development of the Project).

211 Ex. R-0041, Joint Disclosure Booklet, p. C-4.
212 Ex. R-0041, Joint Disclosure Booklet, p. C-5.

213 See generally Ex. C-0058, Technical Report on Resources, Invicta Gold Project, SRK CONSULTING, 6
April 2012.
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the 2012 SRK Report to prepare a Management Circular and a Joint Disclosure
Booklet?!* These documents provided relevant background, and highlighted key risk

factors for the combined company.?1>

130. On 1 October 2012, Claimant acquired: (i) AAG, (ii) “a 99.999% interest in [Invicta]
through AAG,” (iii) the Concessions held by Invicta, and (iv) “surface rights in the
Project area held by [Invicta].”?!® These interests form the predominant part of the
alleged qualifying investment upon which Claimant bases its jurisdictional arguments
in this arbitration.?!”

b. Claimant, Peru, and the Lacsanga, Santo Domingo de Apache,

and Pardn Rural Communities held property rights linked to
Claimant’s mine

131.  As explained in Sections II.A.3 and II.B.1 above, during the process of progressing a
mining project through the exploration and exploitation stages of development,
mining operators in Peru are required to coordinate with the Peruvian Government
and with the local communities that are located within their mine’s area of direct and
indirect influence.?'8 Where Claimant’s mine is concerned, there were at least four
other parties with related property rights: (i) the Peruvian Government (which held
the sovereign right to exploitation of subterranean natural resources); (ii) the Lacsanga
Community; (iii) the Santo Domingo de Apache Community; and (iv) the Paran

Community. All three of the local communities, referred to jointly herein as “Rural

214 See generally Ex. R-0042, Notice of Annual General and Special Meeting To Be Held On September
21, 2012 and Management Proxy Circular Regarding The Plan Of Arrangement between Lupaka Gold
Corp. and Andean American Gold Corp., 22 August 2012 (“Management Proxy Circular”); Ex. R-
0041, Joint Disclosure Booklet.

215 See generally Ex. R-0042, Management Proxy Circular; Ex. R-0041, Joint Disclosure Booklet.

216 Ex. C-0036, Share Certificate for Andean American Gold, 1 October 2012; see also Ex. R-0043,
Business Acquisition Report, Lupaka Gold Corp., 14 December 2012; Ex. R-0033, “ Lupaka Gold Acquires
Andean American Gold Corp,” YAHOO NEWS, 1 October 2012; Claimant’s Memorial, § 209 (outlining
Lupaka’s alleged qualifying investments under the Canada-Peru FTA, most of which Lupaka directly
acquired through its acquisition of AAG).

217 Claimant’s Memorial, § 209; see also infra Section IIL.

218 See supra Section I1.B.1; see also RWS-0001, Trigoso Witness Statement, 9 24, 25, 28; RER-0002, Vela
Expert Report, 9 80, 84-85.

63



[Redacted]

Communities” had territory within the mine’s area of direct influence, and held

special property rights with respect to that territory.

132.  As explained above, Claimant was required by law, best practices, and CSR norms to
obtain the support of all rural communities within its mine’s area of direct influence
before it advanced to the exploitation phase of the mining project.?’® Three years
before Claimant’s acquisition of the Invicta Project, Invicta’s 2009 Environmental
Impact Assessment (“2009 EIA”) described the Project’s precise location (as initially
planned), and identified the three Rural Communities (including the Paran
Community) as falling within the Project’s area of direct influence.??” Invicta also
included within its 2009 EIA a Social Management Plan, which similarly identified the
Rural Communities, and in addition included plans for managing community
relations, encouraging citizen participation, and providing socio-economic

development for the benefit of those communities. 2!

133. Later, when Claimant was considering acquiring Invicta, it reviewed the 2012 SRK
Report, which provided a technical overview of the state of the Invicta Project at that
time. Invicta’s own consultant, SRK, had flagged explicitly and in writing to Claimant
that “[n]egotiations regarding surface rights agreements are ongoing with the
communities of Paran and Lacsanga as agreements with all three communities are
required to initiate construction and operation”??? (emphasis added). As the 2012
SRK Report made clear, for the Invicta Project to make the transition into the
exploitation stage, Invicta would need to develop positive relationships with each of
the three rural communities:

There are three neighboring communities within 12 km of the

Invicta Project area: Paran, Lacsanga and San Domingo de
Apache . . . These three communities are in the area of direct

219 See supra Section I1.B; see also RER-0002, Vela Expert Report, § IIL.A.2.
220 Ex. R-0047, 2009 EIA, pp. 26-67.
221 Ex. R-0047, 2009 EIA.

222 Ex. C-0058, Technical Report on Resources, Invicta Gold Project, SRK CONSULTING, 6 April 2012, p.
i (emphasis added); see also Ex. C-0034, Technical Report on the Preliminary Economic Assessment for
the Invicta Gold Project, SRK Consulting, 13 April 2018, pp. iv, 6, 10.
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influence of the Invicta Project and are titleholders of the surface
lands where Invicta Project development would occur. By
adopting the ‘Equator Principles’, the Invicta Project has
committed to obtaining and maintaining good relationships
with nearby and affected communities.??3 (Emphasis added)

134. This recognition of the need for engagement and agreement with the Rural
Communities was similarly articulated in the Joint Disclosure Booklet prepared by
AAG and Claimant in 2012,2%* as well as in Claimant’s own press releases and
Management’s Discussion and Analysis.??> Indeed, Invicta expressly acknowledged
that before the Invicta mine construction could begin, Invicta would need to secure
Surface Land Use Agreements with each of the three Rural Communities, including

the Paran Community.??

223 Ex. C-0058, Technical Report on Resources, Invicta Gold Project, SRK CONSULTING, 6 April 2012,
p. 130.

224 Ex. R-0041, Joint Disclosure Booklet, p. A-3 (“Invicta has a surface rights agreement with the
community of Santo Domingo de Apache covering all aspects of mine development, mineral
processing and infrastructure. Negotiations regarding surface rights agreements are ongoing with the
communities of Pardn and Lacsanga as agreements with all three communities are required to initiate
construction and operation of a mine.”).

225 Ex. R-0053, Management's Discussion and Analysis, Lupaka Gold Corp., 9 May 2013, p. 14 (“Three
communities, namely Pardn, Lacsanga and Santo Domingo de Apache, will primarily benefit from the
investment made as a mine is developed and operated at the Invicta Gold Project. Before mine
construction can begin, the Company and each of the three communities need to sign Surface Land
Use Agreements.”) (emphasis added); Ex. R-0054, Management's Discussion and Analysis, Lupaka
Gold Corp., 8 August 2013, p. 9 (“Four communities, namely Pardn, Lacsanga, Santo Domingo de
Apache and Sayan, will primarily benefit from the investment made if a mine is developed and
operated at the Invicta Gold Project. Before mine construction can begin, the Company and each of
the three communities need to sign Surface Land Use Agreements.”) (emphasis added); Ex. C-0076,
Lupaka Gold Corp., “Lupaka Gold Completes Community Agreement and Provides Update on
Community Relations and Government Developments,” 23 July 2013, p. 2 (“To date, the Company
has signed a 20-year agreement with the community of Santo Domingo de Apache and is working
towards obtaining similar agreements with other communities within the Invicta Gold Project area
of influence.”) (emphasis added).

226 Ex. R-0041, Joint Disclosure Booklet, p. A-3; Ex. R-0053, Management's Discussion and Analysis,
Lupaka Gold Corp., 9 May 2013, p. 14; Ex. R-0054, Management's Discussion and Analysis, Lupaka
Gold Corp., 8 August 2013, p. 9; Ex. C-0076, Lupaka Gold Corp., “Lupaka Gold Completes
Community Agreement and Provides Update on Community Relations and Government
Developments,” 23 July 2