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5.

Procedural Background

On 6 April 2022, the Respondent sent a letter informing the Tribunal that Mr. Carlos Trevifio
would not attend the Hearing and requesting that Mr. Trevifio’s two witness statements remain
on the record.

On 11 April 2022, the Claimants submitted their comments to the Respondent’s request.
The Parties’ Positions

The Respondent claims that Mr. Trevifio has not responded to the Respondent’s efforts to
contact him regarding the Hearing. The Respondent claims that Mr. Trevifio will probably not
attend the Hearing due to the corruption investigation initiated against him by México’s Office
of the Attorney General. The Respondent argues that it has no authority to interfere in criminal
matters. It appears that Mr. Trevifio has decided to withdraw his participation in all matters
involving the Mexican government. The Respondent argues that Mr. Trevifio’s failure to
appear at the Hearing is, in the present case, justified and that there are exceptional
circumstances that warrant keeping Mr. Trevifio’s witness statements on the record. The
Respondent emphasizes that separate evidence — already on the record — supports Mr.
Trevifio’s statements.

The Claimants argue that the present circumstances do not justify Mr. Trevifio’s absence from
the Hearing. If Mr. Trevifio has effectively chosen to withdraw his participation in all matters
involving the Mexican government, then, according to the Claimants, the Respondent would
lack his consent to continue to use his witness statements in this proceeding. The Claimants
understand that allowing the witness statements to remain on the record would violate
Claimants’ due process rights, in the sense of making it impossible for them to cross-examine
a key witness presented by the Respondent at the Hearing.

The Tribunals Analysis

The Tribunal recalls that, as a matter of principle — as reflected in the IBA Rules on Taking
Evidence — when a witness fails to appear at the Hearing, it makes sense to disregard that
witnesses’ testimony. The Tribunal of course accepts that, exceptionally, specific and
established circumstances may justify the non-appearance of a witness. However, in such
cases, the Tribunal may only consider a request to keep witness statements on the record when
doing so would not violate a Party’s right to present its case.

In the present case, the Tribunal considers that the Respondent has not presented sufficient
elements to justify Mr. Trevifio’s absence during the Hearing. The Tribunal emphasizes that
the principles of fairness and equality of arms cannot be ignored in deciding on such a request
and that keeping the witness statements on the record would significantly affect the Claimants’



procedural rights. The Tribunal takes note of the Respondent’s position that the separate
evidence, already on the record, supports Mr. Trevifio’s statements.

V. Order

7. Accordingly, the Tribunal rejects the Respondent’s request that Mr. Trevifio’s two witness
statements remain on the record.

On behalf of the Tribunal,

[Signed]

Professor Diego P. Fernandez Arroyo
President of the Tribunal

Date: 18 April 2022

Seat of the arbitration: Toronto, Canada



