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i the evidence (Exhibit R-72) shows that the Archirodon’s sub-contractors continueq *

Article 878 of the Iraqi Civil Code states the following:
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available for the submission of tenders and by reason of the existence of unexploded

design report and drawings that generally followed the preliminary design that had been
prepared by the Engineer. The tender also included an Execution Plan, which described the

and financial proposals. According to Mr Rashid, the Claimant received a high ranking for its

technical proposal and also proposed a competitive price.
The Claimant contends that all of the tenderers, including the Claimant, concluded that on the
over-consolidated. The Respondent disputes this and contends that there is no basis for

determining how each of the sixteen bidders conducted their internal evaluation of the data

those bidders did not pass the administrative evaluation, and so there is no way of knowing

——

ouler H3/Tab 7J; Exhibit ificuti - i
; Exhibit C-81, Tender Claificutions Nos. 1-244 p.2182 (item 141).
e H3/Ta 7, Fxhibit C-81, Teader Clarifications Nos. 1-244 p.2189 (item 203) or. R°b:r" %‘:L""‘“ QC
L Satement of My Rashid, C8 [Folder C1/Tab 8] p. 399 paragraph 8. - Caseﬁo 21t7BSIZF
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Stability Calculations for Stretch Ch. 4,750 to 3,900", which provided the addit;, -
geotechnical stability calculations, stating that “all examined sections are found 1o b
against an overall stability failure ™



Under COVEr of an email dated 17 November 2013", the Claimant proposed the use of the
Rotra-V barge as @ temporary jetty. This was an alternative to the jetties that had been
propo“‘d to the Engincer under cover of its email dated 15 November 2013. This new
: propO‘al involved sinking the Rotra-V barge by ballasting, so that it was seated on a sand
' |ayer 2 meters above the existing sea bottom, The Rotra-V was to be positioned with its long
side pcrpcndicular to the Breakwater in the offshore section and fitted with two articulated
ramps, On its short sides, to allow for the berthing and offloading of barges that were to

deliver materials.

On 23 November 2013 the Engineer provided the Claimant with a Technical Note, which

On 27 November 2013 a meeting took place between the Claimant and the Engineer to

The Claimant submitted Revision 0.2 of the Method Statement for the Construction of the

the
(oY R Ghitiuli
m President
T 351A, b 5243.1. ICC Case No. 21785/ZF
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On 9 December 2013, the Engineer wrote to the Claimant pressing the Claimant to pygy: |

Method Statement for the installation and interpretation of piezometers. The letter refury.; '
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During the first weck of April 2014, the problems that had been encountered in o
team and the Claimant’s Design and Construction Team. In a letter to the Claimant dated 3

April 2014, the Engineer referred to those discussions and to the stafus of the instjoq
piezometers, The letter noted that although, at times, the site conditions may poy §

were possible. The letter concluded by recording that if alternative methods of momtom,'
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'.th the objective of achieving an amicable settiement of the Claimant’s claims. During

(bosc meetings the Engineer acknowledged the financial impact of the soil settiement and

oollsp>°5 and estimated the resulting costs of additional materials to be €20 million. The

Claamﬁm estimated the cost of additional material to be €93 million.

Thl-‘ events of the meetings that took place between 27 and 29 October 2015 are recorded in a
Mcmorandum prepared on 29 October and signed by a representative of each of the Parties, ”
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433.  The Tribunal has considered the evidence and finds that the Claimant did implemep ,
month waiting period in carrying out the work of reconstructing the section Breakwater g oy
2,950 10 Ch. 3,690. The fact that the daily reports show the last placement of rock Armoyy oo
21 May 2016 and the recommencement of placement of rock armour on 22 October 2016 i

134,

January

1CC Case No. 21785/ZF |
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Company S.A. (Panama)
Y.



dated 29 August 2017 explaining that the reason why Taking Over had not been certified on
18 July 2017 was that the Claimant had failed to submit As-Built Drawings that complied
with the requircments of the Contract. The Claimant does not accept that the As-Built
E Drawings that it had submitted on 17 July 2017, did not comply with the requirements of the

Contract

' ASES

b :-1' C_S_F(}__Sitm
& The Claimant contends that the soil conditions that it encountered in the construction of the

440.1 That it encountered “unforeseeable physical conditions™ within the meaning of GC
Sub-Clause 4.12 of the Contract.*'

Contract, which an experienced contractor would not have discovered when

The claim under GC Sub-Clause 4.12 of the Contract

The Claimant contends that the Tender Documents indicated that the soil on the site was in an

i ¥ Dr. Robert Gaitskell QC
B 'S Pre-Hearing Submissions. Section 6 President
't Pre-learing Subgoissices. Section 7. ICC Case No. 21785/2ZF

"0 Pre-Hearing Submissions, Section 8, Archirodon Construction (Overseas)

Company S.A. (Panama)
N V.
L (A [y fipromimmemon
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Case 1:22-cv-01571 Document 1-2 Filed 06/03/22 Page 147 of 277

Cw mant were not Unforesceable. Tt notes that, by its Answer, the Respondent stated that it
aocepted that compensation was due for the Unforeseen physical conditions encountered. The
2 Claimant also states that the Engineer has, on various occasions, accepted that the Claimant
"~' mwuntcrcd Unforesecable physical conditions. The Claimant contends that the Respondent
. changed its position when it served its Rejoinder and that change was the product of advice
L given by Professor Burcharth,

resulting from the collapses, which he quas
paragraph 240 of the Pre-Heanng Submiss
slightly higher figure than the total of US
presenl purposes.)

2 Claim under GC Sub-Clause 1.9

The Claimant contends that the Employ
expenienced contractor, exercising due ca
those Requirements under GC Sub-Clause

ytion, : A X
; it alleges that it has incurred, plus a reasons

site 4
steds
ause

claims an extension of time under that Sub-

The error that is alleged to have exi:
Requirements“which summarized the ge

,g : The column headed “OCR” in that Table
u

™ ;"‘l ‘;; Pre-Hearing Submissions paragraphs 236 10 243,

U/ boybbd A

D

W\

Dr. Robert Galtskell QC



consolidated. It says this was an error because both Parties® technical experts have 5, "

The Claimant contends that it scrutinized the Employer’s Requirements in preparation for .

n
-

Thecla

Brief, section 7.2,




5 dﬁ”k’d design phase following the award of the contract.

f relation to the Tender stage, the Respondent says that the Claimant failed diligently to
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in geotechnical engincering but said that he had a wide background of working wip, ‘9
judging, geotechnics.”

The Claimant contends that the cvidence of Professor Burcharth should be dis prardad
because it does not fulfil any of the critenia for being independent expert evidence becange g
lacks the requisite specialist knowledge, it is unclear whether his reports represent hig



)

- » ibc position of the Claimant, at the date when its tender was submitted. Yet, that is not a

5 question that Professor Burcharth specifically considered in cither of his reports.  In cross-

Dr. Robert Gaitskell QC

Tten



125

. T S p—— e e S

e Sk o O e e B T T Sy T




& The term

493.1

. KB GAisIFRC

A " gt



. .'lllnH.l ..u\ .Hiﬁu. . unﬁ 3 {V\ =] .\ja Yoo - o
e, ttﬂ‘& .oﬁ.hr.nb!lr I.f-lr_
~ et b T s .. v e " ¥ — s — ....N)!l“lv

o M e

N st =S e R 1 [ e~

=0 lC..h.LFw




ro
\

7OC (el =
0st- Henring

) Constru

128 , "
Aa, Kb,




Requirements was valid” It is common ground between the Parties that the Cly;

e .~
consohaated. The Claimant supportea its case oy the evidence of Professor Geng It il
relied; (1) the Engineer's internal report dated 14 April 2015 that noted thas its o
investigations at tender stage had clearly indicated that the clay was slightly over consojiq ol
and that the soil behaviour differed from expectations because bulging had OCCUrTe] a
settlement was greater and faster than foreseen;* (2) the fact that it appears that the 4.
contractors who had submitted tenders for the Works had also assumed that the soil wys
consolidated; and (3) on the Engineer's Determination at the meeting on 10 December mf
that recognized that the conditions that had been encountered were, in princiok
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conditions encountered by the Claimant differed from those that had been angc; "
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At the meeting between the Claimant, the Respondent and the Engineer on 27 and $

October 2015, the Engineer agreed that the soil behaviour

,aedctcaulbyu,e-r-'

Embankment and during construction of the first sections of the offshore sections 5
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B . detailed design."”

o order 10 address this aspect of the Respondent’s case it is necessary to begin by dealing
L with @ threshold question. The Respondent's essential point is that errors were made by
3 ‘COWL and the Respondent, in undertaking the detailed design of the Embankment., The
~ threshold question concems the standards by which the cnticisms of the design, and the
- approach that was adopted, are to be judged. For its part, the Claimant contends that in order
':' detailed design. The Respondent’s position is not entirely clear. In its Reply Submissions'™®
the Respondent contends that the Tribunal need not find that COWI made an error in the
detailed design which no reasonable member of the profession would have made. It says that
it is sufficient for the Tribunal to find that the Claimant has failed to prove that the delay and

- costs claimed arc attributable to the Unforesecable conditions. However, that proposition is

the Claimant’s conduct is to be judged. Put another way, if the matter is analysed as a

Competent designer.

The nature and content of the duty that was to be exercised by the Claimant and COWI must

be decided by reference to the terms of the Contract.

Ot'“?-ﬂlions in relation to the design of the works, and provides bu}wé'.gb:;t néaa(.ctrsi?(le)"aac

n;;*-"--— - President
* Post-Hearing Submissions paragraph 153 ICC Case No. 21785/ZF
'S Reply Subrissions peragraphs 111 1o 112 Archirodon Construction (Overseas)

Company S.A. (Panama)
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that, if the parameters derived from site investigations had been representative . ¢4
clay beh%iour. the embankment would have been stable and the SEIllem(g,,“of
limited.” '

Professor Gens disagreed with Professor Burcharth's suggestion that COWI should
carried out a sensitivity analysis by undertaking a statistical analysis.'"”

i :
;3 2 Professor Gens also disagreed with Professor Burcharth’s evidence that the detailed dec
;z 3 s.' did not take account of the possibility of variations in soil parameters. He explained thys g

l;3§ design ook this into account by making, what he considered to be, the OOn.Serv"'
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“w" of the local ground conditions or the speed of construction.'

;' The Respondent also relies on the fact that in the onshore section, bulging occurred and the
- {':chimam placed more construction material than expected. The Respondent says that this
3 pwwd that the soil parameters that had been assumed were incorrect and provided a waming

 that further investigations were required before proceeding with the offshore work.  The

Rcspondcnt relies on the evidence of Professor Burcharth in support of this submission.

B accepts that evidence.

bulging of the onshore sections of the Embankment when; (a) the Engineer did not consider

3 Another complaint made by the Respondent is that it was not until the Claimant reached the
% Dr. Robert Gaitskell QC
.' et President
ol “‘“nﬂy 3, p.61 lines 6 10 21 ICC Case No. 21785/zF
l $ R"N\‘ Submissions paragraphs 74 w 76 Archirodon Construction (Over'seas)
889 a1 p 13700 Company S.A. (Panama)

v.
? 144 negal pany for Ports of Iraq (Iraq)
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in the months of April and June 2015 when the Engineer made specific rccommebd‘ﬁ~
about the introduction of waiting times at particular locations. The Tribunal is un.bk. ‘->
conclude from these documents that the Enginecr expressed any general concern aboy __"

insufficient. Not only is it clear that these documents contained comments about the need ¢

waiting times at particular locations there is no evidence to suggest that the Claimant jgp, 7
the particular reccommendations that were made. On the contrary the Tribunal is satisfied wa
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Bf‘ akwater, which the Claimant was required to adopt in the detailed design and, during the
cO urse of the works, ground conditions were encountered which were Unforesecable which
: ;cod“"d the detailed design inappropriate.  Such a claim would necessanly involve proving
lhl‘ the relevant design parameter was a requirement, which was erroneous and one which
could pot have been discovered with the exercise of reasonable care. [t would also mvolve

. “,abhshmg the requirements of GC Sub-Clause 4.12. However, from a practical perspective

-~

- pursuing its claim under Sub-Clause 4.12 because it would be confined to recovering its cost

and would not be permitted to recover its loss of profit.

Sub-Clause 1.9.

=

First, and as the Respondent has correctly pointed out, in order to succeed in its claim it must

specifies the purpose, scope, and /or design and/or other technical criteria for the
Works ",

Second, it is clear to the Tribunal that the information contained in Table 3.5 was not

Works™  As the passage that precedes the Table makes clear, information contained within it

clear that the underlying information, upon which that interpretation had been based was

the site nvestigation reports that had been provided to the Claimant and contained the
fOlIn“-mg passage Dr. Robert Gaitskell QC

3
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Addendum also makes clear, they were not to have contractual validity. That is to 53y the
were not o give rise to contractually enforceable rights and obligations. If that is correcy_ &
very difficult to see how the information contained in Table 3.5, represented an in

M {2p.1119.

“The Tenderers should be aware that said documents are
only, and that they do not have any contractual validity. """

Ur. RObeért Gaitskell QC
President

provide for inform 3
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information was provided to the Claimant for information. However, as the Teuad
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g 3
%f\l, This answer, which the Tribunal accepts, shows that Professor Gens was of the Oping

the data concerning the ground conditions at the site had been well analysed. It
opinion that the fact that the ground conditions turmed out to be of a different charg -

The Claimant’s  under Aticles 146(2) and 878  advanced in the altemative 1 g
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it has come to the clear conclusion that, as Mr Wishart had done, he approacheq 3

responsibilities objectively and in a thorough and proper manner and did his best to aSSisy gl
Tribunal. It is correct, that at the time of preparing his first report Mr Kitt had not ingpe..
documents that were held in the Claimant’s offices in Dubai and he only did 5o g,

purpose of his second report. However, the Tribunal is unable to conclude from this thyy >
Kitt was, in any sense, failing in his duties to the Tribunal. He explained during the COUrse
cross-examination that the reason why he had not visited the Claimant’s offices in Dubaj et
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- g356 BOL6 Placing of Fill Material Staging Platform

8

(-[)mwing MEO19™), which was a drawing prepared by the Engineer, and incorporated into

Quarry run offshore (including staging pier) 68,628 cubic meters
Fill onshore 40,204 cubic meters

Fill staging pier 20,000 cubic meters.

The Claimant contends that this drawing should be used because it was a contract document
*and, in any evenl, it represented the Engineer's analysis of the volumes of scttlement to be
" expected, based on the soil conditions which were foreseen at tender. Therefore, it says, the

418 £ use of Drawing MEO19 is both reasonable and appropriate.

lensder proposal.'™ Based on the Claimant's calculation the volume of settlement that should

bave been expected is alleged to be 205,811 cubic meters, calculated as follows:

e Dr. Robert Gaitskell QC
e D206 President
P36, ICC Case No., 21785/2F
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fikely settiement that an experienced contractor would have foreseen and allowed for at tender
gage. Apart from its casc that the Tribunal should accept its case that the expected settlement
chould be calculated by reference to Drawing MEO19, the Claimant has not provided any

the Secom
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Kitt's cal
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.Case 1:22-cv-01571 Document 1-2 Filed 06/03/22 Page 203 of 277

-

X “73 550 cubic meters for future settlement of 0.50m to 0.75m under the core and 0.10m at
thc end of the berms.”" Mr Shebl gave evidence about these estimates® but the Tribunal
.- jound it 10 be of limited assistance because it did not address the question of whether the

3 dim“’d volumes were in fact placed.

"
~

&

-

& the construction of the Breakwater. As it is common ground that the process of consolidation

of e
cubic meters should be made for future settlement that might occur after completion of
construction. As the Tribunal understood it this involves two assumptions. The first is that

after completion of construction of the Breakwater, further settlement of between 0.5m and

0.75m would occur at the core and 0.10 m. at the berms. The second assumnption is that the
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B 2 m*'ﬂdzrwm*«nmuznﬂ

) 8



j
m
]

X - X . - < = e O\ ARSI T TR — T ..nuoiur'i
- s ’ i ——e i Ay . ST AR 4
B Lt e A W m e S TR ?rti?f,-l,}lt!ﬁss m,..mnxn..... L
—— e - r 503 . 3 o~ -,
= | PEER AT oo a_ g aife,  FSE TR ) B e 7 Y nll.nvf!ﬁ.l. e i L e T —~—— . D e b Laiitdhle
7 -rd 2 Yt oy 7 v i 7 e el \S - ;
Nr N I ks L tgie p ATk L . ? : ~

.
.Al“hhﬂrv'. .-In\!..ﬂ AL 4 T TR e oA S iy 13 I PR e




‘ ach of these matters:
n the following volumes for each o
; o
. ment up

x

two
55
at 5
|
;4
' Mr
Fuu‘l;(';;' .

e i Rl



A s KE PR A T e+ o N e
B e iy .,;:..,»?..,Js\u. _ A : " -
o ks Cnﬂ.é.l =R AT R TR Y e N R st ity e s S B __-
O . ey 1 Camd .- 4 5 e -t . - -~ ~raarpy . S et




1cs

: e

m

\V/\/\_ A/ 176 G

¢ ™




{"; -

et e
-
-

..._
AL S g <
S o -
s e )
RN

ey

’ .'- - A -,-»‘A
et} TR o e

-

;
A <
—

=T M

e L
A !-—-'—'..

Vil VESRTE

A ”
. A T R

¥ ts o &

- pasy -
s o T

R L o

R s
.

L B

"
Nt

...\--
VS AL RN AP =,

L -

678.1 The tender rate of US$8.79 per cubic meter, for the placing of quarry run ang v
in the offshore section of the Breakwater and the placing of fill materiy] : .

6782 a rate of USS2.65 per cubic meter, for placing fill material on the onshore pary opg
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An experienced contractor, at the date of tender, would have foreseen that th .. :

The Respondent’s case that the Claimant's detailed design was not sufficie .
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- socurred arises because of the different baselines that they have used to analyse delay.™’ The

. giffere
3 the Schedule attached to the Joint Statement

\3

nces that arise, principally by rcason of this important disagreement, are apparent from

‘ o palles-Clark and Mr Cookson agree that the initial baseline programme FPBS issued on
& 13 January 2013 (with a data date of 22 November 2012) is appropriate to be used initially in
g the delay analysis. Mr Palles-Clark has used this programme for his delay calculations until

in g . March 2013 {Window 1 and Window 2 of his analysis). Although paragraph 25 of the Joint
Uysi

" accurate. He explained that he had used the FPBS programme to quantify delay up until the
ol point in Lime when programme RS02 was issued.””

The Claimant contends that, in relation to this important difference, the Tribunal should adopt

4 S ——

o 10'::1 Staten ’ - 3
T gy ot peragraph 6 (D2 p.1232.3)

) gmmy 6, p.127 line 13 to p.128 line 19, -
} ":S!u nent paragmph 26 (/2 p.1232.8) ort Gait
: CMent paragraphs 26 w 28, (D/2 p.1232.8 10 1232.9) 10 Cace No, 21765/2F
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the actions that Archirodon undertook were mitigation mcasures as envisageq 3
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the fact that a party is able 10 mitigate and eventually overcome the impact
event does not mean the event is not “Force Majeure” for the period of time i 8
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" 0 GC 82

<,

..\u_\\ >

Furthermore, as detailed in the Reply, the cases GCPI rely upon in its Sol) make clear that

Archirodon provided timely notice pursuant to GC 8.3 of its Force Majeure claim. ***

Accordingly, Archirodon has satisfied each contractual requirement for a claim for Force

Majeure

21CTH

o e

1on a8

10015

Respondent’s case as set out in its Pre-hearing Submissions

Claims in Connection with Alleged Force Majeure (Claim No. 8)7.

nrsuss bis. f}l'_'ﬂum‘s Statement of Case and Annex | and 1, dated 9 May 2017, paragriphs 518 1o 519
e él"mant's Reply to the Statement of Defence, duted 19 Septamber 2017, paragraphs 415 to 425,

P, -, mant’s Reply to the Statement of Defence, dated 19 Scptember 2017, paragraph 434
0. ¢ Statemers of the Delay Experts, dated 3 July 2018, ‘/
"Dy, E:m :cmn of Lee Cookson, dated 15 May 2018, paragraph 2.19.3.
oDy eport of Lee Cookson, dated 15 May 2018, parugraph 2.19.3

::::I t""" Report of Lee Cookson, dated 15 May 2018, paragraph 2.19.3 Dr. Robert Gaitskell QC
"8ar, - Pett repoct of Robert Palles-Clark, dated 15 May 2018, parugraph 754 President

DAL ot seg. (5. 5.5), Rejoinder, p.91 ef seg. (5. 3.5). ICC Case No. 21785/ZF
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any of its obligations.

The Claimant argues that it was prevented from performing its obligation “tp ,
necessary personnel required pursuant to GC 4.1 This claim must also fail,
GC 4.1 states in relevant part:

“The Contractor shall provide the Plant and Contractor’s Documents specifieq &
Contract, and all Contractor's Personnel, Goods, consumables and other thp, g1
services, whether of a temporary or permanent nature, required in ang fov

design, execution, completion and remedying of defects".** A

Clearly, the Claimant was not prevented from fulfilling its contractual obligation under

Iraqi Lz
810.
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A practical sethod f calculating prolongation is to calculate an average daily rate for the 16

~ month period. The sum of the daily rates is 727,877.00. Dividing by 16 gives the per day

. figure: 45,492.31. Hence, the award of prolongation for that period is: 40 days x 45,492.31
e US$1.819,692 40

-

- Fszg;mgj’priod 2: 10 days in period 23 March 2014 - 17 June 2014. Mr Kitts' figures are

P

-~
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Mr Wishart's Assessment Mr Kitt's Assessment

Duration  Moenthly Indirect Daily Indirect Moathly Indirect Daily Indirect

Costs [USS) Cuosts [USS) Costs [USS) Costs [USS)

3l 903,825.29 29,155.65
1 901,250.34 29.072.59
25 £70,102.02 30,003.52
3 873,296.22 28,170.85
30 £90,227.2 20674.24
N 775,825.20 2502662
30 356,106.62 11,870.22
3] 221,582.35 7.147.82
L] 32964234 10,633.62
3 215,201.96 7.173.40
3 228.399.60 7.367.73
0 131,829.96 439433
L 416,442.33 1343362
31 287.321.91 9,268.45
28 161,342.55 12,905.09
EY| 285.070.61

Br. 20bert Galtekall QC
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1/C EXTENSION CHARGES DEDUCTED FROM IPC

Exchange Rate

& SN Description  Claim Amount (USS) (15 September 2017) Claim Amount (€)
— " L/C Extension _ . )
I Charges 45,993.62 1.1963 € 38.446.56
SUB-TOTAL €38,446.56
TOTAL € 449,438.36

7.4.47

7.4.48
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£ More spcciﬁcall)'. in its Pre-Hearing Submissions of 6 July 2018, the Respondent contended

-

§85.3 Inany event, these amounts are unsubstantiated.

Primary valuation: $0.00; and
. Alternative valuation in the amount claimed. "

' Mouny 0f UiS$410,992 in its Post-Hearing Submission.

3 Aw‘”d"nﬂ to the Respondent, these claims are not admissible under Artigly, Rébevt Guitskell QC
: President
ICC Case No. 21785/ZF
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go2.1 In the arbitration, Archirodon clatms reimbursement of;
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e

mentioned Reply, and chiefly Exhibit C-251 detailing the charges for the EXlensi.
Xension o

€410,991.80 unpaid, and mentioned US$45,993.62 to correspond to the charge dlm:“;

by the Claimant to the Respondent’s bank, In addition, issues relating to dm“‘“iom“"

(= '_
e 4 0[

the Claimant for the use and extension of the Letter of credit it opened under Artic

ndent in the P°5"'h

e U\~

Dr. RobertGhitskelbQChe Respondent, as submitted by the R

& President
ICC Case No. 21785/ZF y2g

Archirodon Construction (Oversecs)
Company S.A. (Panama)
v

General Company for Ports of Iraq (Iraq)
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pesOuUrces had not been employed on this job they would have been able to be used h
d On other

. jobs. In any event, this is prima facie an indirect loss, which fails pursuant to Clause |
‘lause 17.6.

'x. (See purnngh 914 above.)

tem 13: Profit

L
The Schedule summarises the Claimant's claim thus:

UAE. The Spons T '

R \C;;mi);; 4;,::: n;fnl 'pr.'vvult's Jor a 1% fee to be paid on all revenues that

e s e roject. If, rfxergfore Archirodon is successful in the

i ionyp | o{ € amounts if is seeking lo recover from GCPI it will b
o pay 1% of those funds to the sponsor and therefore is claiming Ik«’sc(:

The Sci

."kl )u[d ret - g Y P
eimburse to the Claimant a 1% sponsor fee on the basis of any additional

Dr. Robert Gaitskell QC
President

| u“/\f
_ 240 1CC Case No. 21785/ZF
: g vM{ } Archirodon Construction (Overseas)

Company S.A. (Panama)
V.
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Avy Professor Luigi F umagalli
Co-arbitrator

et %1%

%JM

Dr Robert Gaitskell QC
President
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Set oul below is the factual narrative of key events during the construction of the Eastern

Breakwater al Al-Faw Grand Port governed by Contract FGP/C-01, dated 22 November 2012,

(Overseas) Company Limited (Cyprus) (formerly known as Archirodon Construction

; 3 (Overseas) Company S.A. (Panama)) (“Archirodon™ or the “Contractor”) and General

PRIOR TO TENDER
gaq had & winue, <o -
workers from India anc
killed and 210 woundec
February 2012, the Phil
i fraq which was onl:
violent incidents report:

consideration when ope

MAY 2012 TO DECE
On 2 May 2012, GCPI
construction of the Br
“Project”), which ¢
Tender Documents pr
Engincering & Contra:
PEG Engincering & C
GCPI defined, among

fFolder M1/Tab 9): Hearing Toe
£2, E641 [Folder E13/Tab 64
% 2014; E14 (Folder E1/Tab

ider K13/Tab 636): Exhib
P Employment Administration
Folder E1/Tab 16). Exhibit §
17]: Exhibit R-7S, "Iraq suici
Yider E1/Tab 18]. Exhibit R
=g gii E213 [Folder E6/Tat

t EUTan 19]: Exhibit R

'. [r;n.b 24): Exhibit R-78, "

“Ctronic only]: Exhil
201 d

" Cl/Tab 8): WS Rashid,
et Galtsic
. President e
: Nodcgnes,'zr
b, Uction (Overseas)
S;\ (Panama) g

for Ports of Iraa (1raa)

preparcd in accordance with the Tribunal’s request on Day 9 of the merits hearing.'
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B e quirg'm(‘nlﬁ and the rate of Supply necessary to satisfy the program. Ifi]n principle big size
" pocks can demand to be imported, being not available in the port region, while rock for
gransition layers and core are available Al Zubair area but require quality control before
employing approval”.” The Tender Documents also highlighted two options to move

materials from the Al-Zubair quarry to the site, by road passing through Basra, or a shorter

Archirodon and other tenderers were unable to conduct independent geotechnical

investigations of the site before submitting their bids due to (a) the length of time available

takes only one to two days™); and (b) the UXO in the area where the Breakwater was to be

constructed.

The date for submission of the tender was 1 August 2012

8 O3 [Folder C1/Tab 8): WS Rashid, p. 400 (para. 15)

"mcr H3Tab 7]: Exhibit C-81, Tender Clirifications Nos 1-244, p. 2178 (item 127)
g

3

b °
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> Pt S.de'tf ke" QC \/,k/\,
*o 21785/ZF ]

b, o Uction (Overseas)

5 \U
5;:&. {Panama) &A/{ (f '

for Ports of Iraq (Iraq)
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sided much of the delay incurred on the Project; indeed, Dacwoo did construct such a
gvorie

b remporary jeity as contractor for the Western Breakwater.”

; On S March 2013, Archirodon informed the Engineer at Progress Meeting No. 3 that the old

E (cmporary jetty which was located near the site of the Breakwater would not be used, and that

Al " '
ajetty would be constructed “as part of the Breakwater Construction”. :

‘ dder
Forge
L Onde

2]
; 4 »
B~ Sruction (Overseas)
SA. (Panama)
V.

= Iraq (Iraq)
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b ipcluding “Construction activities of Breakwater”, “Temporary Jetty design, method

. » “D: : » 9
gtatement and construction” and “Piezometers installation™.

On 25 May 2013, MUSC completed clearing UXO in, and handed over, priority arca 1 north

= (onshore) and priority area 1 north intertidal area at the start of the Breakwater,™

Also on 25 May 2013, Archirodon submitted its first post-tender method statement for the

i

~ldq
ol oy
3

Ee ¢ Gaitskel
h%nt Hee

B 0- 21785/2F 13

» s Cton (0\"3&3‘5)
e (Panema)

" o Ports of Iraq (Iraa)
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68,

i\ Dr. Robert Galtskell QC

President
ICC Case No. 21785/2ZF 18
Archirodon Construction (Overseas)
Company S.A. (Panama)

V.
General Company for Ports of lraq (Ireq) 3

Case 1:22-cv-01571 Document 1-3 Filed 06/03/22 Page 39 of 191°%

1,000."* Marine operations were planned 10 be commenced at Ch 2,975
confirmed in this method statement that sand with gravel was to be ysed for % 5
layer, which would be borrowed from Iragi sources such as “A/ Zubaip, Safivis R
According to the method statement these materials would be mixed and they, " '
through Khor Al Zubair port.” Transition layer would then be placed by direc :
barges. Archirodon also introduced in this method statement an alternative goped
transition layer material from the UAE to be “supplied to site through marine tre :
barges.” This would enable Archirodon to procure “a limited quantity of the &a’“_. 3
from the UAE to allow an earlier commencement of the offshore transition Ik ;
contingency measure” in advance of completing the onshore works and the ‘cmpomy
[n its Mcthod Statement of 27 June 2013, Archirodon confirmed that quarry |
underlayer and armour stone would be borrowed from sources in Iran and the u-‘
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On 23 August 2013, Archirodon submitted a revised method statement for the “Construction
of the Dry and Shallow Part of the Breakwater”, which described the techniques and methods
to be implemented from level +1.24 down to level -1.00 MSL which was thought 10 be
corresponding to the length from Ch. 8,205 to Ch. 5,700 based on the initial topographic

"
survey of the land.'

On 25 August 2013, COWT issued a set of preliminary revised design drawings based on the
pre-construction survey and in-situ measurements of the tidal data, which reflected

Archirodon’s decision to move the offshore / onshore boundary to Ch, 3,900.'*

COWI wrote to Archirodon on 25 August 2013, explaining the requirements “[i/n order for
each section to be optimised with relation to the width of the berm/toe”, which would require
a detailed geotechnical analysis section by section.'” COWI provided Archirodon with
preliminary revised drawings based on the pre-construction survey where the sections were
labelled with corresponding seabed levels and the section at Ch. 3,900 was the boundary point

"
-

-~ - <
between the onshore and offshore sections.

On 26 August 2013, Archirodon submitted revision 0.1 of the method statement for the
Construction of the Marine Part of the Breakwater, which described the techniques and
methods to be implemented for the construction of the marine part of the Breakwater from
seabed level -2.75 down to seabed level -6.50 MSL, which was thought to be corresponding

i {:“‘" E&/Tab 220): Exhibit R-30, Minutes of Progress Meeting No. 8 dated 15 August 2013, p. 3568 (item 4.3).

! "olatr E6/Tab 220}: Exhibit R-30, Minutes of Progress Meeting No. B dated 15 August 2013, p. 3568 (item 4.3)
odder B6/Tab 215): Email from COWT to Archirodon, dated 6 August 2013

Wolder E6/1ab 223]: Document Transmittal (ref. T-09016-ARCO-FGI-0132) and Method Statensent (ref, 09016-

‘l’;‘) 1), dated 24 August 2013

s [r::,‘}:' E6/Tab 225): Email from COWI to Archirodoq, dated 25 August 2013

28 (¥ ¥ F""Tab 225}: Fxhibit C-88/C-201, Email from COWI to Archirodon dated 25 August 2013

3 Obder E6/Tal 225]: Exhibit C-85/C-201, Email froem COWI to Archirodon dated 25 August 2013.
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: Following the first phase of the construction of the trial embankment, Archirodon raised at a
design
were higher than expected. Mr. Papageorgiou (on site design coordinator) underlined at this

meeting on 4 September 2013 that the settlements measured al the trial embankment

3 meeting that the results of the trial embankment in terms of settlement magnitude and

consolidation rate may not be fully representative of what happens in the area daily subjected

B 1o the tide. Mr. Papageorgiou organized for dedicated monitoring of the settlement of the

gocess via completed sections of the Breakwater

" concerning Archirodon’s intended piezometric monitoring system.'®

. In a letter to Archirodon dated 8 Scptember 2013, the Engineer reminded Archirodon to
" submit an updated Method Statement for Ch 5,700 to Ch 4,350, The Engineer noted that

B Archirodon was already progressing with the work in the Ch 5,700 to Ch 4,350, however it

each section; and

lyo“" E7/Tab 261]: COW1 Report. Design Basis. Al Faw Grand Port Stage 0 - Detailed Design of Fastem
r Thi Staging Pier. AD35821-RP-14, version |, dated 19 September 2013; E267 (Folder E7/Tab 267): COWI
3 ‘Cfil Note. Addendum 10 Geotechnical Design Report. Al Faw Grand Port Stage 0 - Detailed Design of Eastern
e & Staging Pier. AU35823-AD-15-01. version 0, dated 23 September 2013; E388 [Folder E9/Tab 388]: COWI
i K,P’." Design Repoct. Al Faw Grand Port Stage 0 - Detalled Design of Eastern Breakwater & Staging Pier
a “17, version 2, dated 23 December 2013

1 - older E6/Tab 237): Minutes of Design Sub Meeting No.4, dated 4 September 2013
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3,900.

[Folder

& Progress Meeting No. 9, dated 12 September 2013; E306 [Folder E7/Tab 306]: Monthly Progress Mesting No. 10,
r 2013

obder E7/Tab 264]. Exhibit R-34, Letier from Technital w Archirodon, ref. AFE-0135-WH, enclosing lotter

% Gated 22 Sernember 2013

“ﬂde
i3,
o813
(LY
£ i -~
_"‘:;,“" E7/Tab 271); Exhibit R-25, Letter from Technital 10 Archirodon, ref. AFE-0138-WH dated 25 September
NO 21785’ZF 25 A.\)
&A UO{\ fO"'e'Seas) / ; 4
(Panama ma) ,
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m’“" Al/Tab 3): SoC, paras 186; 354; C1 [Folder C1/Tab 1]: WS Shebl, parus 177 to 182
¥ [Folder ES/Tab 329]: Exhibit R-36, Letter from Technltal 1o Archirodon, ref AFE-184-WH dated 1 November

- y "'ulﬂ.r L&q'b ‘w} Exhibit R Mimetme of e Qisa Dwnomeer Mastine Mo 18 dated 9 Novembes 2013, P
: i 5\ - -
(FoMer S/Tab 347]: Exhibit R4 )194-WH dated 14 November

. .l fn"’" ES/Tab 350): Emuil from #1. SURMIL CAlad g iiiieiis i ve, ¥ cius Javiow, dated 15 Nt_n'cm‘»cf 2013, :
(Folder ES/Tab 351A): E-mail from Mr Stavros Xoulakoglou to Mr Kopstantinos Loukskis and Mr loannis
Inall, o .

2 0\,~¢ (A/’\’\7/
foc @ fﬂf/[x/"“ _
Ports of Iraq (Iraq)
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perpendicular to the Breakwater in the offshore section and fitting it with two

ramps on its short sides to allow the berthing and offloading of the material delivery i

i
| |

- :' ; 115, On 23 November 2013, the Engineer provided Archirodon with 2 technicy Mta
: advised that six work fronts were necessary to carry out the construction withip the Toat
{ :
i

v v O o COﬂSU'OClim e

on 27 November 2013. ™ At this meeting, Archirodon discussed with Technia

1
g ;

2 $ methodology and explained the criteria to “get to + 2m as soon as possible to alloy
-
1] to proceed faster with Land Based Equipment”™ Archirodon stated that this “is the ol
> ‘1,! priority target”. For this purpose Archirodon further explained the solution of ysinad
3 ¥
£ 3 Rotra-V barge.”™ It was also confinmed at this meeting that the methodology will allow's
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the FPBS programme (sce paragraphs [23] and [85] above), and more concurrent working

than envisioned by the FPBS.

On 20 famury 2014, Archirodon submitted to Technital a “Trial Embankment Interpretative
AL & Y “ .

79,000m* **

et Ve Report - Addendum dated 28 Febraary 2014 snd issued on | March 2014

5 Folder C1/Tab 1): WS Shebl, parss. 278-279 T
6] | VE ; i , Exbibit

>%6 [Folder r.urr.lb §76): Fxhibit C-27UExhibit 4-3-32, p. $112 (pars. 3.3); E43S [Folder E10/Tab 438]

NP 6317 (pars. 3.34)
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tnospee

“ftlhe current w

From analysis there is enough plant on site (perhaps some additional excavators
could be added).

slow down. Thuw

repositioned in e

run, At the moms

site efficiencies

construction met

“Can the Project
increasing the

A r n
{ignoring the unp o

On 7 Apnl 2014, Technr
Al Faw may not be fa
activities have been em,
satisfactory resulls, mea

10 April 2014 progress n

Archirodon commission
measure the “sertlement
mterface level between ¢
submitted to the Engine

report™ on 31 May 201¢

[n May 2014, Technita
operation and stated that

243

may be some difficulties

Rotra-V was commissio

Rotra-V was located at (

&~ [Folder E11/Tab 521]: Techn
BLP. 7560, pary 2
e, || ider E11/Tab 529): Letter
s Folder E11/Tab 537]: Minute. Meeting Ao,
g (Folder K12, Tab 603): Docs
be ¥ Ueotechmical Investipation (
*U [Folder E12, Tab 61):
b M Investigation (CPT) ~ Mis
' (Folder £12/Tab 576): Tochn
; C1, Tab 7): WS Suavros
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and armour rock imported from the UAE for the offshore works. The transitiop layer
marine placed quarry run had to be placed by barges, Rotra-V enabled Archp, 5.
land-based equipment to place quarry run in either direction away from Rotra.y, N owl

On 7 June 2014 Archirodon proposed to the Engincer an alternative monitoring

used settlement platforms and settlement markers to collect information on setfjam
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[e ]onlinunh‘y

the effects [sic] on the Contractor of proceeding quicker and rectifying afterwards if needs be

and the effects of waiting and doing little works at times.”™"'

On 6 June 2015, Technital wrote to Archirodon that it thought that additional stability berms
had an adverse cffect, speculating that the presence of additional stability berms resulted in

the “settlement” ***

During the Monthly Progress Mceting on 14 June 2015, Archirodon “owutlined that in the past
few months they are experienced [sic] a change in behaviowr. In general up to Aprii
settlement only took place in an area and they were able to proceed Since April some
sections have received a number of repeated settlements, modifications including a trial to
extend the berms was trialled. But stabilisation is still difficult to maintain”'" The Engincer
re-stated its opinion that the “change in behaviour is due to fast construction methodology”
Archirodon stated that it believed it only had two options: “1) maintain the methodology oy

Pushing progress, and rectifying in case of settlemenis™ and “2} walt for the required periods

o [F0Mler E19/Tab 879]: Technital's Moathly Progress Report - | April 2015 to 30 April 2015, p. 13604
o, \FOMder E20/Tab 907]: Exhibit R-62, Minutes of Progress Meeting No. 29 dsted 10 May 2015, p. 14182 (item 7).
q‘_""'oﬂer E21/Tab 928|: Exhibit R-67, Minutes of On-Site Progress Meeting No. 64 dated 6 June 2015, p. 14477
I ﬂ :" 15477 (item 4(6)).
 (Folder ¥21/Tal 927): Letter from Engineer to Archirodon (rel. AFE-S4%WH), dated 6 June 2015
(Folder E21/Tab 933]: Exhibit R-68, Minutes of Progress Mecting No, 30 dated 14 June 2015, item 21,
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Case 1:22-cv-01571 Document 1-3 Filed 06/03/22 Page 70 of 191

related t0 Archirodon’s construction mclhodology.m The Engineer also noted Archirodon's
updaIOd projected completion date of December 2015, and stated its “concern on the fact that
this delay will be additional in respect to that already observed from the Tth August 20147,

' - . : L, wit
foreseen in the Contract for Contractor s poor performance.

!
2 C) [Folder C1/Tab 1]: WS Shebl, p. 73 (pars. 226)
938 (Folder F22/Tab 958]: Exhibit C-96, Letter from the Engincer to Archirodon, ref. AFE-0575/WH dated 16 July

B 5.
: ‘ 128 July
)

wechnical
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2015, p. 162158,

" g9T9
 E989
2015, C1
104 £S04
Letter fre

the Site is different than what analyses in the early stage of the Project devel,

“ld]ue to the fact that modern investigation and analysis techniques may nog Be abig i

the actual geotechnical conditions, the unforeseen soil conditions cowld be
(according to Sub-Clause 4.12 of the Contract in force).” However, as exphw
Engineer’s Determination, the Engineer found that the Claimant's request for an Exte
Time should have excluded days attributable to factors falling within the respongi,; n

|

With regard to the quantification of volumes and quantitics, the Engineer noted ﬂm
repeatedly wamned Archirodon that its approach was wrong and that the “figures pro ,,
not directly related to the sole change of geotechnical conditions™ and that Archirod

-

13



i o

Determination, the Engineer found that “there is no justification, record, or proof given that
the security of the Works, Project Site, Camp, Travel to/from Project was directly effected
[sic] by events or actions related to the situation in the Northern or Western Provinces”.
Accordingly, the Engineer was “not of the opinion that the Contractor was prevented from
performing any of its obligations™ nor of the opinion that “shortages in the availability of

Personnel or Goods was unforeseen”.

On 28 September 2015, Archirodon asked GCPI to reconsider its application of Delay
Damages.”” GCPI responded, on 13 October 2015, stating that Delay Damages could not be

reconsidered. "’

On S October 2015, Archirodon wrote to the Engineer, stating that it intended to carry out
further soil investigations, with the aim to have more information and factual measurements
that would help the analysis and quantify the penetration and settlement volumes as a result of
the encountered soil conditions.’' Archirodon stressed that it is the Engineer’s duty under the
Contract and pursuant to professional ethics, principles and practice to contnibute and
participate positively to the soil investigation and to take the results into account in the
assessment of Contractor's claim. On 7 October 2015; submitted a plan for additional soil
investigations and scttlement/penctration measurements along with the Testing locations

Layout and Cross Sections.’®

)

ol {Folder E23/Tab 994): Letter from the Engineer to Archirodon (ref. AFE-0594/WC), dated 27 August 2015.
§, [Folder E23/Tab 998): Letter from the Engincer to Archirodon (ref. AFE-0596/WH), dated 31 August 2015
E _ll’oldu E24/Tab 1002} Letter from the Engineer to Archirodon (ref. AFE-0597/WH), enclosing the Engincer's
b, 3tice md recommendation, dated 1 September 2015
| m {;';older E24/Tab 1014): Exhibit C-26, Letter from Archirodon letter to GCPL, ref 469-FGP-ARCO dated 28
e 2015, p. 16754
. :6!);:3“" F24/Tab 1024): Exhibit C-10, Letier from GCPl w Archirodon, refl 1-3-10-21268 dated 13 October
1019 (Kolder E24/Tab 1019): Exhidit C-169, Archirodon's letter to the Engineer dated (ref. 490-15/FGP/ARCO)
Rign, 2015 C1 [Folder CUTab 1): WS Shebl, p.74 (purn. 235)
¥ [Folder E 24/Tab 1020): Exhibit C-170, Archirodon's lester to the Engineer (ref. 492-15/FGP/ARCO) dated 7
¥ 2015, C1 [Folder C1/Tab 1]: WS Shebl, p.75 (para. 236).
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205.  On 13 October 2015, the Engineer explained to the Contractor that the mﬂhodo
applied ~ and the conclusions with respect to settlement resulting from such megy,
were not agreed. In particular, the Engineer stressed that “the participatigy, ’o.
campaign by the Engineer has not relevance and the findings of such Campaigy, a
relevant conlract-wise”, given that the Contract was a FIDIC Yellow Book cq ‘

subject 1o any volume or quantity measurements for supporting payments” **

206. On 14 October 2015, Archirodon wrote to the Engineer™ and GCPL*S COntemint
application of Delay Damages. Archirodon argued that Delay Damages should not be f.
as the Engineer had “failed 1o provide a determination with supporting particulars takingd
regard of all relevant circumstances in accordance with Sub-Clause 3.5", in particular *

application of Delay Damages cannot be addressed In isolation from the Contaeg

requests for Fxtension of the Time for Completion.™*

B
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¥ E1102 [Folder E26/Tab 1102]: Pugro Report No. 15-012-1QA01, dated 14 Feyfhuary 2016, - &
S oc K, k. :

President ' / >
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October 2015.™

The meeting however concluded without the Parties reaching an agreement.™’ With regard to

the soil conditions, it was recorded that:

“"ARCO and TCH have explained that the Engineer, all the bidders, and also ARCO,
after the signature of the contract, have confirmed the same soil parameters. "™

embankment and of the execution of the first offshore portion of the breakwater, the
parties understood that the behaviour of the soil was different than expected. "™

"ARCO and TCH therefore agree that the soil behaviour, as detected by the trial

LATHY
5
Elny

4 E1028 (Folder E24/Tab 1028]: Exhibit R-102, Minutes of Meeting between Employer, Contractor and Engincer dated

b 2015, p. 16993 (itewn 3).

. Eins |Folder E24/Tab 1028]: Exhibit R-102, Minutes of Meoting between Employer, Contractor and Engineer dated
2015, p. 16993 (item 6),

: :"‘30 (Folder E24/Tab 1030]: Exhibit C-175, Minutes of Meeting held on 27-29 October 2015, p. 17015,

N Sober 2015
_E\p 17119 { } \\J\\_’/
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Archirodon stated that it was ready to respond to a credible proposal once it was available.**

anytime - even during the process - to re-discuss the matters in order to find a solution”.

! 2; 17613 (item -

e Peyment Certificate No, 25, subautted on 30 November 2015 dated 14 December 2015,

- €2, E1067 [Folder E2S/Tab 1067]: Exhibit R-70, Minutes of On-Site Progress Meeting No. 82 dated 19

e 2015, p. 17878 (itom 4(3)); E1053 [Folder E25/Tab 1053]: Exhibit R-71, Email from Technital to Archirodon,
ok

£ Polder CurTab 4f: WS Loukakis, para 107 &\ \A/
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46(2)of the Iraqi Civil Code?
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