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INTRODUCTION
THE PARTIES AND THEIR REPRESENTATIVES

The Claimant in this arbitration is Yukos Capital Ltd (formerly Yukos Capital S.ar.1.)
(Yukos Capital, or the Claimant), a private company organised and existing under the
laws of the British Virgin Islands (the BVI), with its registered address at Palm Grove
House, PO Box 438, Road Town, Tortola, British Virgin Islands. The Claimant is
represented in these proceedings by Mr Cyrus Benson, Ms Penny Madden QC, Ms Ceyda
Knoebel, Mr Piers Plumptre, Ms Sophy Helgesen, Ms Sasha Kobyasheva and Mr Theo
Tyrrell of Gibson, Dunn & Crutcher UK LLP, Telephone House, 2-4 Temple Avenue,
London EC4Y OHB, United Kingdom.

The Respondent is the Government of the Russian Federation (Russia, the Russian
Federation, or the Respondent and, together with the Claimant, the Parties). The
Respondent is represented by Lord Peter Goldsmith QC, Ms Samantha J Rowe,
Ms Aimee-Jane Lee, Mr Conway Blake, Mr Maxim Osadchiy, Ms Monika Hlavkova,
Ms Sonja Sreckovic and Ms Svetlana Portman of Debevoise & Plimpton LLP, 65
Gresham Street, London, EC2V 7NQ, United Kingdom.

BACKGROUND TO THE DISPUTE

A dispute has arisen between Yukos Capital and the Russian Federation in respect of
which the Claimant commenced arbitration pursuant to the Energy Charter Treaty (the
ECT, or the Treaty).

The dispute concerns the Claimant’s alleged investments by way of loans to its parent
company in Russia, Yukos Oil Company OJSC (Yukos Oil), the Russian Federation’s
alleged expropriation of the Claimant’s purported investments, and the Russian
Federation’s allegedly unfair and discriminatory treatment of Yukos Capital. The

Respondent objects to the jurisdiction of the Tribunal.
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PROCEDURAL HISTORY
COMMENCEMENT OF THE ARBITRATION

By letter dated 23 May 2008, the Claimant ‘notified the Russian Federation, through the
Russian Ministry of Justice, of its claims under the ECT, accepted the Russian
Federation’s offer to arbitrate and invited the Russian Federation to engage in settlement

discussions.’!

On 25 July 2008, the Ministry of Justice informed the Claimant that receipt of that notice

was not within the Ministry’s competence.?

On 27 August 2008, the Claimant forwarded that notice to the Government of the Russian

Federation and to the Administration of the President of the Russian Federation.?

By Notice of Arbitration dated 15 February 2013, the Claimant commenced arbitration
proceedings against the Russian Federation pursuant to Article 26(4)(b) of the ECT and
the 1976 Arbitration Rules of the United Nations Commission on International Trade Law

(the UNCITRAL Rules).*

CONSTITUTION OF THE TRIBUNAL AND PRELIMINARY PROCEDURAL MATTERS

By its Notice of Arbitration, the Claimant appointed Mr J William Rowley QC as the first
arbitrator. Mr Rowley’s address is 20 Essex Street, London WC2R 3AL, United

Kingdom.

! Notice of Arbitration (15 February 2013), [31].

2 Letter from the Russian Federation Ministry of Justice to Gibson Dunn & Crutcher LLP (25 July 2008) (C-103).

* Notice of Arbitration, [31]; Letter from Gibson Dunn & Crutcher LLP to the Government of the Russian
Federation, including attachments (27 August 2008) (C-103).

* Arbitration Rules of the United Nations Commission on International Trade Law, 1976, GA Res. 31/98. The
Notice of Arbitration purported to invoke the revised 2010 UNCITRAL Arbitration Rules, but it was accepted by

the Parties and recorded in the Terms of Appointment of the Tribunal that the 1976 Rules were applicable: Terms
of Appointment (17 February 2014) (Terms of Appointment), [4](a).

343945
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By letter to the Claimant dated 3 May 2013, the Respondent appointed Professor Brigitte
Stern as the second arbitrator. Professor Stern’s address is 7 rue Pierre Nicole, 75005

Paris, France.

On 8 October 2013, the Claimant requested that the Secretary-General of the Permanent
Court of Arbitration (the PCA) act as the appointing authority with regard to the
appointment of a presiding arbitrator, pursuant to Articles 6 and 7 of the UNCITRAL
Rules. In its submission, the Claimant stated that the Parties were ‘in agreement as to the
employment of the list-procedure referred to in Article 6(3) of the 1976 Rules..., but wish

for the list to be provided by the Secretary-General to include at least five names.’*

On 9 October 2013, the PCA proposed to the Parties the use of a modified list procedure,
allowing each of the Parties to eliminate a maximum of three names from a list of seven
and requiring each Party to rank by preference the remaining names. On 15 October 2013,

each of the Parties agreed to the PCA’s proposal.

In a letter of 4 November 2013, the PCA implemented the modified list procedure,
sending each Party a list of seven candidates who could be appointed as Presiding
Arbitrator, and, in separate letters of 19 November 2013, each Party submitted comments

to the PCA regarding the list of candidates.

On 22 November 2013, Professor Campbell McLachlan QC was appointed as Presiding
Arbitrator by the Secretary-General of the PCA. Professor McLachlan’s address is
Victoria University of Wellington, School of Law, Old Government Buildings,
55 Lambton Quay, Wellington, New Zealand.

By 18 February 2014, both Parties and all Tribunal members had signed the Terms of
Appointment, confirming that: (i) the members of the Tribunal had been validly
appointed in accordance with the ECT and the UNCITRAL Rules; (ii) the proceedings
shall be governed by the UNCITRAL Rules; (iii) the Tribunal shall determine the legal
seat of the arbitration in Procedural Order N° 1 after hearing the Parties on the issue;

(iv) the language of the arbitration shall be English; (v) the International Bureau of the

* Claimant’s Application for the Secretary-General to Act as Appointing Authority (8 October 2013), [17].

343945
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PCA shall act as registry; (vi) the issues in dispute shall be decided in accordance with
the ECT and applicable rules and principles of international law; and (vii) the arbitral
proceedings shall be held in private and all documents in these proceedings created for
the purpose of the arbitration as well as all other documents or evidence produced by

either Party shall be confidential, unless the Parties expressly agree in writing to the

contrary.

On 31 March 2014, each Party submitted arguments regarding the Tribunal’s
determination of the seat of the arbitration. The Respondent proposed Vienna, Austria or
Frankfurt, Germany, but indicated that it would also support the designation of Geneva,
Switzerland, or Paris, France. The Claimant proposed The Hague, the Netherlands, or
London, United Kingdom.

On 12 April 2014, both Parties, all Tribunal members and Mr Jack L W Wass signed the
Terms of Appointment of the Assistant to the Tribunal, confirming that Mr Wass would
be appointed as Assistant to the Tribunal on the terms set out therein. Mr Wass’ address
is Stout Street Chambers, Level 6, Huddart Parker Building, Wellington 6011, New

Zealand.

On 14 April 2014, the Tribunal convened a preliminary procedural hearing in Vienna,
Austria. At the hearing, the Tribunal heard the Parties regarding the determination of the
seat of arbitration and the issue of whether or not to bifurcate proceedings, and the
Tribunal and Parties discussed a draft Procedural Order N° 1 and the procedural calendar.

The following individuals attended the hearing before the Tribunal:

Claimant Respondent
Mr Cyrus Benson Mr David Sabel
Ms Ceyda Knoebel Ms Claudia Annacker
Gibson, Dunn & Crutcher LLP Mr Cameron Murphy

Cleary Gottlieb Steen & Hamilton LLP
Mr Daniel Feldman
Party Representative
Registry
Mr Hanno Wehland
PCA

Court Reporter
Ms Claire Hill
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On 24 April 2014, the Tribunal issued Procedural Order N° 1 (PO N° 1), in which it
determined, inter alia, that the seat of the arbitration shall be Geneva, Switzerland. The
Tribunal also decided to bifurcate the proceedings, setting forth a procedural calendar for
a preliminary phase during which three of the objections raised by the Respondent to the

Jurisdiction of the Tribunal would be heard and decided. Those objections were:

) ‘[t]he Russian Federation never ratified the ECT and applied the ECT until
October 18, 2009 on a provisional basis pursuant to Article 45(1) ECT only “to
the extent that such provisional application is not inconsistent with its

constitution, laws or regulations™’;

(ii) ‘[t]he intra-company loans allegedly made by Claimant to Yukos Oil Company

are not “investments” within the meaning of Article 1(6) ECT’;’ and

(iii) ‘[s]ince Claimant is a shell company with no substantial business activities in
Luxembourg and is ultimately controlled by nationals of a third State,
Respondent is entitled to deny Claimant the advantages of Part III of the ECT
pursuant to Article 17 ECT.’®

JURISDICTION AND ADMISSIBILITY PHASE
Pursuant to PO N° 1, the Parties submitted the following pleadings and evidence:

(i) On 28 July 2014, the Respondent filed a Memorial on Jurisdiction, together with
an Expert Report of Professor Anton V Asoskov.

(ii) On 3 November 2014, the Claimant filed a Counter-Memorial on Jurisdiction,
together with a Witness Statement of Bruce K Misamore and Expert Reports of
Professor Paul B Stephan, Stuart B Gleichenhaus, and Professor Justice J H M
Willems.

$PON° 1 (24 April 2014), [2.1](2) (emphasis omitted).

7PON® 1, [2.1](b).

8PONC 1, [2.1](c).

343945
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(iii) On 2 March 2015, the Respondent filed a Reply on Jurisdiction, together with a
Second Expert Report of Professor Asoskov and Expert Reports of Professor
Thomas Z Lys, Lionel Noguera, and Professor Dr Riemert Pieter Jan Lucris

Tjittes.

(iv) On 15 June 2015, the Claimant filed a Rejoinder on Jurisdiction, together with a
Second Witness Statement of Mr Misamore, further Expert Reports of Professor
Stephan, Mr Gleichenhaus, and Professor Willems, and Expert Reports of
Professor Stephen E Shay and Andrew Grantham.

Following the exchange of the first round of pleadings, the Parties made a simultaneous
exchange of requests for the production of documents from each other as provided by
PO N° 1. Following the exchange of responses and replies, a number of requests remained
outstanding, and, on 18 December 2014, each Party submitted a Redfern Schedule
together with introductory comments, requesting that the Tribunal make an order on those
requests. On 20 January 2015, the Tribunal set forth its decision on the Parties’ requests
by issuing Procedural Order N° 2 (PO N° 2).

Following the issuance of PO N° 2, the Parties exchanged correspondence on their
respective compliance with the Tribunal’s decisions in that Order. By letter dated
26 March 2015, the Tribunal determined a number of requests made by the Respondent
in relation to the Claimant’s compliance with the Tribunal’s Order. By letter dated 4 May
2015, the Tribunal determined a number of requests made by the Claimant in relation to

the Respondent’s compliance with the Tribunal’s Order.

A pre-hearing telephone conference was held by the Chairman with the Parties on
29 July 2015, the result of which were recorded by the Chairman in a Minute on
Arrangements for Hearing on 31 July 2015.

The Hearing on Jurisdiction was held over five days from 31 August to 4 September
2015 at the Peace Palace in The Hague. The following persons attended the Hearing on

Jurisdiction before the Tribunal:
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Claimant

Mr Cyrus Benson
Ms Penny Madden
Ms Ceyda Knoebel
Mr Piers Plumptre
Ms Sophy Cuss
Mr Sergey Okoev
Gibson, Dunn & Crutcher LLP

Mr David Godfrey
Ms Natalia Kantovich
Ms Sophy Bae
Party Representatives

Mr Bruce K Misamore
Fact Witness

Professor Paul B Stephan
Mr Stuart B Gleichenhaus
Professor Stephen E Shay
Mr Andrew Grantham FCA
Professor Justice J H M (Huub) Willems LLM
Expert Witnesses
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Respondent

Dr Claudia Annacker
Mr David G Sabel
Mr Lawrence B Friedman
Mr Matthew D Slater
Mr Larry C Work-Dembowski
Dr Eniké Horvath
Ms Laurie Achtouk-Spivak
Mr Lorenzo Melchionda
Ms Ksenia Khanseidova
Ms Aija Lejniece
Ms Sarah Schroder
Mr Sean McGrew
Cleary Gottlieb Steen & Hamilton LLP

Mr Andrey Kondakov
Party Representative

Mr Jesse Stevenson
Trial Graphic Consultant

Professor Anton V Asoskov
Professor Thomas Z Lys
Professor Dr Riemert P J L Tjittes
Expert Witnesses

Tribunal Assistant
Mr Jack L. Wass

Registry
Dr Hanno Wehland
Mr Robert James
PCA

Court Reporter
Mr Trevor McGowan

Interpreters
Ms Irina van Erkel
Mr Sergei Mikheyev

25. The Hearing on Jurisdiction proceeded by way of opening arguments, witness and expert

testimony, and closing arguments. At the conclusion of the Hearing on Jurisdiction, the
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Parties confirmed that they had no further procedural matters to draw to the attention of

the Tribunal.’

In accordance with the Tribunal’s directions, the Parties exchanged submissions on costs
relating to the jurisdiction phase on 5 October 2015 and comments on the other Party’s

costs submissions on 19 October 2015.

On 17 May 2016, the Tribunal invited the Parties’ observations on The Hague District
Court Judgment in Action Nos C/09/477160 / HA ZA 15-1, C/09/477162 / HA ZA 15-
2 and C/09/481619 / HA ZA 15-112, which were duly provided by the Claimant on the
same date, and by the Respondent on 23 May 2016. On 26 May 2016, the Tribunal
decided to admit The Hague District Court Judgment into the record. It also advised that
it would consider the Claimant’s further submissions of 24 May 2016, and permitted the
Respondent to provide a reply, which it submitted on 31 May 2016.

On 18 January 2017, the Tribunal issued its Interim Award on Jurisdiction (the Interim
Award). The Tribunal decided that:

(1) The Respondent’s provisional application of the Energy Charter Treaty under
the terms of Article 45(1) does include its consent to international arbitration
under Article 26(3)(a) (by majority).

(2) The Claimant does own an asset constituted by a debt of a company associated
with an Economic Activity in the Energy Sector in the Area of the Respondent
such that it has made an Investment to which the present dispute with the
Respondent relates (by majority).

(3) Citizens or nationals of a third State did not control the Claimant on 11 April
2014 when the Respondent sought to deny the Claimant the advantages of
Part I1I of the Energy Charter Treaty, such that the Respondent was not
entitled to invoke the provisions of Article 17(1).

(4) The three objections to jurisdiction and admissibility raised by Respondent in
its Notice dated 11 April 2014 that the Tribunal set down for determination in
a preliminary phase by Procedural Order No 1 dated 24 April 2014 are
therefore dismissed (by majority in respect of objections (1) and (2)).

® Jurisdiction, T5/232/9-15.

343945



29.

30.

3l.

Case 1:22-cv-00798 Document 1-2 Filed 03/23/22 Page 21 of 598

&)

(6

(7

&

PCA Case No. 2013-31]
Yukos Capital v Russia
Final Award

Page 9 of 303

Any other objections to jurisdiction and admissibility are, pursuant to
Procedural Order No 1, joined to the merits.

The stay of proceedings on the merits ordered in Procedural Order No | is
lifted with effect from 28 days following the communication of this Interim
Award on Jurisdiction to the Parties.

The Tribunal shall thereafter fix by procedural order, after consultation with
the Parties, a revised timetable for further pleadings and a hearing on the
merits.

All costs of and occasioned by the hearing of these objections to jurisdiction
shall be reserved.'’

Professor Brigitte Stern issued a dissenting opinion in relation to the first two issues, in

which she considered that:

()

(i)

MERITS

Article 26 of the ECT cannot be introduced in the Russian legal order through
an administrative act and, therefore, cannot be provisionally applied on the
international level, and therefore the Tribunal has no jurisdiction ratione

temporis; and

The Claimant cannot be considered as having made an autonomous investment

and the Tribunal has no jurisdiction ratione materiae to deal with the case.

PHASE

On 20 February 2017, foliowing the lifting of the stay of the proceeding on the merits

pursuant

calendar

to the Interim Award, the Tribunal wrote to the Parties proposing a procedural

for the phase on the merits. By letter of 22 February 2017, the Tribunal wrote

further to propose Lausanne, Switzerland, as the venue for the hearing on the merits (the

Hearing).

A number of discrete procedural matters arose during the merits phase of the proceedings,

which, in the interest of ¢larity, will be set out seriatim rather than strictly chronologically.

1% Interim Award, [567].

343945




32.

33.

34,

35.

Case 1:22-cv-00798 Document 1-2 Filed 03/23/22 Page 22 of 598

PCA Case No. 2013-31
Yukos Capital v Russia
Final Award

Page 10 of 303

1.  Stay of the arbitration pending set-aside proceedings in Switzerland
On 25 February 2017, the Respondent wrote to the Tribunai to advise that:

(i) Debevoise & Plimpton LLP had been appointed as counsel for the Respondent
in these proceedings, to replace Cleary Gottlieb Steen & Hamilton LLP;

(ii) The Respondent had made an application to set aside the Interim Award (the
Set-Aside Application) before the Swiss Federal Tribunal and that the latter had
issued a Provisional Measures Order for the stay of the present arbitration

proceedings; and

(iii) The Respondent was ready to submit a formal application for the stay of the

proceedings should the Tribunal so require.

On 1 March 2017, the Claimant advised that: (i) it did not object to the stay of the
proceedings, subject to the Tribunal being permitted during the pendency of the Set-Aside
Application proceedings to decide on the venue of the Hearing and the provisional
schedule for the phase on the merits; and (ii) that it had no objection to Lausanne as the
venue for the Hearing subject to the assurance of safe passage of the Claimant’s witnesses

and client representatives.

By letter of 7 March 2017, the Respondent: (i) expressed its agreement with the
Claimant’s proposal concerning the stay of the proceedings; (ii) indicated its agreement
with Lausanne as the venue for the Hearing; and (iii) submitted several comments with

regard to the provisional.timetable for the phase on the merits.

On 16 March 2017, following consultation with the Tribunal, the Parties wrole jointly to

the Swiss Federal Tribunal, indicating that:

() The Claimant consented to the stay of the arbitral proceedings requested by the

Respondent; and

(ii) The Parties had agreed that the Tribunal should in the interim be able to rule on

the place of the Hearing and the provisional timetable for the procedural phase
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36.

37.

38.

39.

40.

41.

343945

Case 1:22-cv-00798 Document 1-2 Filed 03/23/22 Page 23 of 598

PCA Case No. 2013-31

Yukos Capital v Russia

Final Award

Page 11 of 303

in the merits, which would only be applicable in the event the Set-Aside

Application was rejected.

On 10 August 2017, the Claimant wrote to the Tribunal to inform it that the Set-Aside
Application had been dismissed by the Swiss Federal Tribunal as premature, the Interim
Award having reserved several of the Respondent’s jurisdictional objections to the merits

phase.

2. Procedural calendar and written submissions

On 15 September 2017, the Parties jointly submitted an agreed procedural calendar for

the phase on the merits.

By letter of 4 October 2017, the Tribunal confirmed its agreement with the written phase
of the procedural calendar proposed by the Parties. Following an exchange of
correspondence between 12 and 25 October 2017, the Parties agreed that the Hearing be

held in Lausanne, Switzerland, between | and 12 July 2019.

On 27 October 2017, the Claimant filed a Memorial on the Merits, together with a Third
Witness Statement of Mr Misamore (Misamore 3), Witness Statements of Andrei
Illarionov, Steven Theede, Viadimir Dubov (Dubov 1), Rudolf Mkhitaryan
(Mkhitaryan 1) and Yuri Schmidt, 2 Third Expert Report of Professor Stephan
(Stephan 3), and an Expert Report of Mr Gleichenhaus and Howard N. Rosen

(Gleichenhaus-Rosen).

On 13 November 2017, the Tribunal issued Procedural Order N° 3 (PO N° 3),

memorialising the procedural calendar for the phase on the merits as agreed by the Parties.

On 11 July 2018, the Respondent filed a Counter-Memorial on the Merits, together with
Witness Statements of Gitas P. Anilionis, Dmitry Gololobov and Yevgeny Rybin, a
Third Expert Report of Professor Asoskov (Asoskov 3), a Second Expert Report of
Mr Noguera (Noguera 2) and Expert Reports of Andreas Michaelides, Zaitsev Oleg
Romanovich, Philip Haberman, Professor Gennady Esakov (Esakov 1), Professor
Dr Mark Pieth (Pieth 1), Professor Dr Robert J. Danon (Danon 1), Professor S.P.
Kothari, Roman S. Bevzenko and Viktor V Batsiev (Batsiev 1).

L TEN T W ‘E W
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42. Following a joint request by the Parties, by letter of 26 July 2018 the Tribunal confirmed
a further amendment to the procedural calendar and noted that ‘the written pleadings
phase will close on 7 May 2019, and that ‘{n]o further slippage in the date for close of

written pleadings can be contemplated.’

43.  On 8 January 2019, the Claimant filed a Reply on the Merits, together with a Fourth
Witness Statement of Mr Misamore (Misamore 4), Second Witness Statements of
Mr Mkhitaryan (Mkhitaryan 2) and Mr Dubov (Dubov 2),'!' 2 Witness Statement of
Alexey Smirnov (Smirnev), a fourth Expert Report of Professor Stephan (Stephan 4), a
Second Expert Report of Prof Shay (Shay 2) and Expert Reports of Mr Rosen (Rosen)
and Dr Vladimir Gladyshev (Gladyshev).

44. On 5 February 2019, the Respondent wrote concerning Claimant’s compliance with the
Tribunal’s directions in the filing of the Reply. By letter of 21 February 2019, the
Claimant provided explanations on the matter and confirmed it had completed the filing

of its Reply.

45.  On 25 March 2019, the Claimant informed the Tribunal and the Respondent that one of
its fact witnesses, Dr Andrei Illarionov, would not appear at the Hearing and that his

witness statement dated 24 October 2017 was withdrawn.

46. On 6 April 2019, the Respondent indicated that it objected to the withdrawal of
Dr Illarionov’s evidence from the proceedings and requested: (i) that the withdrawal of
Dr Illarionov’s evidence be rejected; (ii) that the Tribunal order the Claimant to confirm
that Dr Illarionov would be available at the Hearing for cross-examination; and
alternatively, (iii) that the Tribunal order the Claimant to procure Dr Illarionov to appear

at the Hearing for testimony and cross-examination.

47. On [5 April 2019, the Respondent submitted an application for amendment of the
procedural timetable, requesting, in particular: (i) the postponement of the Hearing to a

time to be determined; (ii) an extension of the time for the filing of its Rejoinder; and

" Under prior notice, the Second Witness Statement of Vladimir M. Dubov was submitted by the Claimant on
9 January 2019,
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(iii) further consequential relief and amendments to the procedural timetable. In its
application, the Respondent alleged, inter alia, that the Claimant had been ‘harassing’
one of Respondent’s witnesses, Mr Gololobov, referring to his inclusion on the ‘Free

Russia’ website. '

On 16 April 2019, the Tribunal directed the Claimant to file its written response to the
Respondent’s application by 23 April 2019. On 19 April 2019, the Tribunal fixed the date
of Saturday 27 April 2019 for a procedural hearing by telephone conference on the

Respondent’s application.

On 23 April 2019, the Claimant submitted its response, in which it requested that the

Respondent’s application for amendment of the procedural timetable be dismissed.

On 27 April 2019, the Tribunal held a procedural hearing by telephone conference to

determine the Respondent’s application for postponement of the Hearing.

On 30 April 2019, the Tribunal issued Procedural Order N° 10 (PO N° 10), in which it:
(i) decided that all references to Dr llarionov’s witness statements are expunged from the
record in this arbitration; (i) ordered the Claimant to file and re-serve amended copies of
its Memorial and Reply omitting such references; (iii) granted the Respondent a one-week
extension for the service of its rejoinder submissions; (iv) extended the date for
notification of witnesses to be cross-examined at the Hearing; (v) otherwise dismissed the
Respondent’s application; and (vi) decided that the reasonable costs of and occasioned
by the Respondent’s application are payable by the Respondent in any event upon the
conclusion of the proceedings. In the course of its reasoning in PO N° 10, the Tribunal
found ‘no evidence on the record that might support the proposition that the Claimant or
its officers or agents are behind the inclusion of Dr Gololobov on the “Free Russia”
Website or that his inclusion on that Website is in any way connected with the present

case.’

12 The Respondent further indicated that it would shortly file an application “for provisional measures to protect

its witnesses from Claimant’s harassment”, but no such application was filed.
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On 10 May 2019, the Claimant wrote to the Tribunal, advising that due to safe passage
concerns regarding the Claimant’s witnesses, the Parties jointly proposed that the Hearing

be moved to London, United Kingdom.

On 14 May 2019, the Respondent filed its Rejoinder on the Merits, together with Second
Expert Reports of Professor Esakov (Esakov 2), Professor Pieth (Pieth 2) and Professor
Danon (Danen 2).

On 25 May 2019, a procedural hearing by telephone conference was held to discuss inter
alia the Parties” joint request to transfer the venue for the Hearing, On 27 May 2019, the
Tribunal wrote to the Parties to advise that it acceded to their request to transfer the venue

for the Hearing from Lausanne to London.

On 28 May 2019, the Parties gave notice of the persons whose witness statements and
expert reports had been served by the other Party that were required to attend the Hearing
to give oral evidence. In particular, the Claimant notified inter alia that it required

Mr Gololobov’s attendance at the Hearing to be cross-examined.

On 3 June 2019, and in accordance with PO N° 10, the Claimant submitted amended
copies of its Memorial and Reply omitting references to Dr Illarionov’s witness

statements.

On 5 June 2019, the Claimant wrote to the Tribunal regarding ‘new submissions and
evidence’ included in the Rejoinder. It requested that the Tribunal grant it two additional
hours at the Hearing (taken from the Respondent’s time allocation) to allow its counsel
and its fact and expert witnesses to address such submissions and evidence. The

Respondent objected to this proposal.

On 7 June 2019, the Respondent wrote to advise the Tribunal and the Claimant that
Mr Gololobov would not be attending the Hearing. It alleged that this was as a result of
‘harassment’ from individuals who stand behind or are otherwise closely associated with
the Yukos Group. It invited the Tribunal to receive and consider Mr Gololobov’s written

evidence and afford it the weight it deemed appropriate.
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On 11 June 2019, the Claimant replied to the Respondent’s letter, alleging that the
harassment allegation was a ‘smokescreen’ for Mr Gololobov’s absence. It requested an

order that Mr Gololobov’s statement should be disregarded.

On 14 June 2019, the Presiding Arbitrator held a pre-hearing telephone conference with
the Parties to discuss, inter alia, the schedule for the Hearing. The Presiding Arbitrator,
on behalf of the Tribunal, declined the Claimant’s application for two additional hours of
Hearing time, in view of the principle of equality of the Parties. He noted however that
the principle of equality does not prescribe equal Hearing time in a literal sense, and that
the Tribunal would ensure that the Claimant had a propet opportunity to examine its
withesses on the new submissions and evidence as the principle of fairness and equality

require.

Further to the discussion at the pre-hearing telephone conference, on 24 June 2019 the

Parties submitted an agreed indicative schedule for the Hearing.

On 26 June 2019, and further to the Tribunal’s proposal, the Parties submitted an agreed

Dramatis Personae and Joint Chronology of Events.

Also on 26 June 2019, the Tribunal issued Procedural Order N° 11 (PO N° 11) on the
admissibility of the statement of Mr Gololobov. It found no evidence to support the
Respondent’s allegation that he had been harassed by or on behalf of the Claimant. It held
that basic principles of the equality of the parties and the right of a party to test the
evidence presented by the opposing party required that, in default (without a valid reason)
of the witness’s attendance for cross-examination when requested, his statement is

inadmissible and must be excluded from the record.

On 27 June 2019, and in accordance with PO N° 11, the Respondent submitted amended
copies of its Counter-Memorial and Rejoinder omitting references to Mr Gololobov’s

witness statement.

3.  Claimant’s corporate reorganisation

On 15 January 2018, the Claimant’s counse!l wrote to advise that the Claimant had

‘changed its place of domicile from Luxembourg to the BV, and is now known as Yukos
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Capital Limited’ (the Corporate Reorganisation). It did not provide the date of the

change in domicile in this communication.

The Parties exchanged correspondence and submissions between 17 January 2018 and
7 May 2018 with regard to the Corporate Reorganisation. In sum, the Respondent made
two applications concering: (i) production of documnents and provision of explanations
about the circumstances of the Corporate Reorganisation; and (ii) security for costs. The
Claimant provided certain information and documents in response and otherwise objected

to both applications.

On 18 May 2018, the Tribunal issued Procedural Order N° 4 (PO N° 4) ruling on the
Respondent’s applications. The Tribunal ordered that:

(D) The case intituling in these proceedings should be amended so that the
Claimant’s name shall appear as “Yukos Capital Ltd (formerly Yukos Capital
Sarl);

(i) The Claimant was to provide the reasons for its Corporate Reorganisation and

for lack of disclosure thereof at the time it took effect;

(iii) The Respondent should pursue any further request for production of documents
on this matter alongside the document production requests on the merits as
provided in PO N° 3; and

(iv) The Respondent’s application for security for costs was adjourned pending the

completion of the steps set out in (b) and (¢) above.

By its letter of 31 May 2018 and separate Statement of the same date by David A Godfrey,
director of Yukos Capital Ltd (formerly Yukos Capital S.4 r.), the Claimant gave an

explanation for its reorganisation.

Following an exchange between the Parties regarding an adjustment to the procedural
calendar, the Tribunal confirmed on 6 June 2018 that the procedural calendar had been

adjusted in accordance with the Parties’ agreement.
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70. On 6 June 2018, the Respondent submitted comments on the Claimant’s letter and the
Statement of Mr Godfrey of 31 May 2018, and requested that the Tribunal order the
Claimant to provide an additional statement by Mr Godfrey. By letter of 15 June 2018,

the Claimant replied to these comments and objected to the Respondent’s request.

71. On 28 June 2018, the Tribunal wrote to the Parties rejecting the Respondent’s request that
a further statement be filed by Mr Godfrey.

4. Document production

72.  Following the exchange of the first round of pleadings, the Parties made a simultaneous
exchange of requests for the production of documents as provided by PO N° 1. Following
the exchange of objections and responses, a number of requests remained outstanding.
The Parties submitted Redfern Schedules and introductory comments on 31 August 2018,

and requested that the Tribunal make an order on those outstanding requests.

73. On 2] September 2018, the Respondent wrote to the Tribunal with regard to ‘an issue
that has arisen between the Parties regarding their obligations under [PO N° ] with
respect to documents relied upon by expert witnesses’ and requesting the Tribunal to
clarify the scope of such obligations. By letter of 28 September 2018, the Claimant

provided its response to the Respondent’s letter.

74.  On 28 September 2018, the Tribunal issued its decision on the Parties’ requests for
production of documents in Procedural Order N° 5 (PO N°5),

75.  Pursuant to PO N° 5 and by further agreement of the Parties, on 3 December 2018 the
Parties respectively submitted signed statements summarising the steps taken to comply
with PO N° 5,13

1* Further to the deadline provided in PO N°5 and following subsequent joint requests by the Parties, the Tribunal
granted extensions of the time period for production of documents to 15 November 2018 first and to 30 November
2018 afterwards. See PO N° 5, [33](2); Letter from the Tribunal to the Parties (18 October 2018); Letter from the
Tribunal to the Parties (16 November 2018).

343945



RS

Case 1:22-cv-00798 Document 1-2 Filed 03/23/22 Page 30 of 598

PCA Case No, 2013-31

Yukos Capital v Russia

Final Award

Page 18 of 303

76.  Following inter partes correspondence between December 2018 and January 2019, on

5 February 2019 the Respondent applied to the Tribunal for relief, alleging that the

Claimant had failed to comply with its document production obligations. Further

submissions were made in writing on 1 March 2019, 7 March 2019, 13 March 2019,

19 March 2019 and 5 April 2019. Oral submissions were also made at a procedural

hearing convened by telephone conference in relation to a separate application on 27 Aptil
2019.

77. On 30 April 2019, the Tribunal issued its decision on the Parties’ further requests for

production of documents in Procedural Order N° 9 (PON°9),

5. Motion to strike

78.  On 11 July 2018, the Respondent filed a Motion to Strike with its Counter-Memorial
requesting that the Tribunal strike from the record three sets of arbitral awards on which
the Claimant sought to rely, on the ground that these awards had been set aside by the

competent court at the place of arbitration in those cases. The three sets of awards were:

(i) Hulley Enterprises Ltd (Cyprus) v Russian Federation, Yukos Universal Ltd (Tsle
of Man} v Russian Federation, and Veteran Petroleum Ltd (Cyprus) v Russian
Federation (the Hulley Final Awards);

" Hulley Enterprises Ltd (Cyprus) v Russian Federation, UNCITRAL, PCA Case No AA226, Final Award (18
July 2014) (CL~10, MTS-1); Yukos Universal Lid (Isle of Man) v Russian Federation, PCA Case No AA227,
Final Award (18 July 2014) (MTS-2); Veteran Petroleum Lid (Cyprus) v Russian Federation, PCA Case No
AA228, Final Award (18 July 2014) (MTS-3). When referred to together with the interim awards on jurisdiction
and admissibility in each case, the term Hulley Awards is used, See Hulley Enterprises Ltd (Cyvprus) v Russian
Federation, UNCITRAL, PCA Case No AA226, Interim Award on Jurisdiction and Admissibility (30 November
2009) (CL-9); Yukos Universal Ltd {Isle of Man) v Russian I ederation, PCA Case No AAZ27, Interim Award on
Jurisdiction and Admissibility (30 November 2009) (CL-27); Veteran Petroleum Lid (Cyprus) v Russian

Federation, PCA Case No AA228, Interim Award on Jurisdiction and Admissibility (30 November 2009) (CL-
26).
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(ii) RoslnvestCo UK Ltd v Russian Federation;'® and
(iii) Quasar de Valores et al v Russian Federation. 16
79.  On 17 August 2018, the Claimant submitted a Response on the Mation to Strike.

80. In accordance with the leave granted by the Tribunal, on 12 September 2018 the
Respondent filed its Reply on the Motion to Strike. On 19 September 2018, the Claimant

submitted its Rejoinder on the Motion to Strike.

81. On 1 November 2018, the Tribunal issued Procedural Order N° 6 (PO N° 6) on the

Respondent’s Motion to Strike, infer alia:

(i) Holding that the Parties are at liberty to rely on any of the five contested awards,
as well as on related decisions of national courts, as legal authorities, and that

the Tribunal will determine the weight to be given to such legal authorities;

(ii) Noting the Claimant’s statement that it does not rely on the Awards as cvidence
of fact, and that each Party shall bear the burden of proving the facts relied upon
to support its pleadings; and

(iii) Joining the Claimant’s plea of collateral estoppel to the merits.

82. At the Hearing on the Merits, the Claimant confirmed that it did not pursue its argument
that the Respondent was precluded from contesting the findings in the Hulley, RosInvest
and Quasar de Valores Awards as to the legal consequences of the facts as found by those

Tribunals on the grounds of collateral estoppel.'’

15 RosinvestCo UK Lid v Russian Federation, SCC Case No V079/2005, Final Award (12 September 2010)
(C-109).

16 Ouasar de Valores SICAV SA et al v Russian Federation, SCC Case No 24/2007, Final Award (20 July 20 12}
(C-116).

17 T10/2061/7-11 (Claimant).
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6. Expert reports

83. By letters dated 21 and 28 September 2018, the Parties sought the Tribunal’s directions
concerning exhibits to the Respondent’s experts’ reports, and the interpretation of the
requirement in [8.2](f) of PO N° | that expert reports contain copies of all documents
relied upon or citations to such documents. Guidance was sought in relation to, inter alia,
whether this requirement applied to documents provided to an expert as background but

on which the expert had not placed specific reliance.

84. On 10 December 2018, the Tribunal issued Procedural Order N° 7 (PO N°7), in which it
ordered infer alia that the Parties are not obliged to place on the record documents that
merely formed background to the experts’ reports and which the experts did not cite or
rely upon in their analysis, and that the Parties are entitled to call for copies of any
background documents that were provided to the expert but not exhibited to the

corresponding report.

7.  Security for costs

85.  On 14 December 2018 the Respondent wrote to notify the Tribunal pursuant to PO N° 4
of its intention to pursue its application for security for costs. '* Accordingly, on

21 December 2018 the Respondent filed a revised application for security for costs.

86. Pursuant to the directions of the Tribunal set forth in its letter of 17 January 2019, the
Parties filed the following submissions on the Respondent’s application for security for

costs:

'# Further to the deadline provided in PO N°4 and in line with the extensions of the time period for production of
documents, the Tribunal granted extensions of the deadline for the Respondent to give notice of its intention to
pursue its application for security for costs, firstly, to 5 October 2018; secondly, to 1 November 2018; thirdly, to
25 November 2018; and, eventually, to 14 December 2018, See PO N° 4, [74](d); Letter from the Tribunal to the
Parties (27 August 2018); Letter from the Tribunal to the Parties (5 October 2018); Letter from the Tribunal to the
Parties (22 October 2018); Letter from the Tribunal to the Parties (16 November 2018).

343945



Case 1:22-cv-00798 Document 1-2 Filed 03/23/22 Page 33 of 598

PCA Case No. 2013-31

Yukos Capital v Russia

Final Award

Page 21 of 303

(i) The Claimant’s response to the Respondent’s application for security for costs,

dated 1 February 2019 and supplemented with the Claimant’s letter of 5
February 2019;

(i) The Respondent’s comments on the Claimant’s response, dated 8 February
2019; and

(iii) The Claimant’s response to the Respondent’s comments, dated 15 February
2019,

87. On 1 April 2019, the Tribunal issued Procedural Order N° 8 (PO N° 8), dismissing the

Respondent’s application for security for costs.

8.  Hearing on the merits

88. The Hearing was held over ten days between 1 and 12 July 2019 (6 and 7 July being rest
days) at the International Dispute Resolution Centre in London. The following persons

attended the Hearing:

Tribunal

Professor Campbell McLachlan QC (Chairman)
Mr J. William Rowley QC
Professor Brigitte Stern

Claimant Respondent
Mr Cyrus Benson Lord Peter Goldsmith QC
Ms Penny Madden QC Ms Samantha J Rowe
Ms Ceyda Knoebel Ms Aimee-Jane Lee
Mr Piers Plumptre Mr Conway Blake
Ms Sophy Helgesen Ms Ceri Chave
Ms Sasha Kobyasheva Mr Maxim Osadchiy
Mr Theo Tyrrell Ms Monika Hlavkova
Ms Lindsey Schmidt Ms Sonja Sreckovic
Mr Paul Evans Ms Svetlana Portman
Ms Grace Webster Ms Janine Godbehere
Ms Olga Ivleva Mr Simon Alton
Mr Michael Stewart (via videoconference from Dubai) Ms Prasheela Vara
Gibson, Dunn & Crutcher LLP Mr Shaun Brennan

Mr Tom Cormell (via videaconference from Dubai)

Mr David Godfrey (also as fact witness) Debevoise & Plimpton LLP

Ms Natalia Kantovich
Party Representatives Mr Anton Garmoza
Mr Andrey Kondakov

Ms Kathleen Gregor (expert) Party Representatives
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Ms Anastasia Kantovich (translator)
Mr Maarten Drop {counsel to Mr Godjrey)
Other Support Stafff

Mr Steven Theede
Mr Bruce K Misamore
Mr Alexey Smirnov
Mr Viadimir Matveevich Dubov
Mr Rudolf Mkhitaryan
Fact Witnesses

Professor Stephen E Shay
Professor Paul B Stephan
Dr Vladimir Gladyshev
Mr Stuart B Gleichenhaus
Mr Howard N Rosen
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Mr Tom Almeida
Other Support Staff

Mr Gitas Polivo Anilionis
Fact Witness

Professor Robert J Danon
Professor Danil Vinnitskiy
Mr Andreas Michaelides
MTr Viktor Valentinovich Batsiev
Professor Gennady Aleksandrovich Esakov
Professor Roman Sergeevich Bevzenko
Professor Oleg Romanovich Zaitsev (via
videoconference from Dubai)
Mr Valery Knyazev

89.

90.

343945

Expert Witnesses .
P Expert Witnesses

Tribunal Assistant
Mr Jack L. Wass

Registry
Ms Helen Brown
PCA

Court Reporter
Mr David A Kasdan

Interpreters
Ms Irina van Erkel
Ms Tanya Gesse
Mr Yuri Somov

The Hearing proceeded by way of opening arguments, witness and expert testimony, and
closing arguments. On behalf of the Claimant, oral arguments were presented by
Mr Cyrus Benson and Ms Penny Madden QC. On behalf of the Respondent, oral
arguments were presented by Lord Peter Goldsmith QC, Ms Samantha J Rowe,
Ms Aimee-Jane Lee, Mr Conway Blake, Ms Ceri Chave, Mr Maxim Osadchiy and
Ms Monika Hlavkova.

On 8 July 2019, the sixth day of the Hearing, the Respondent advised that one of its
experts, Professor Oleg Zaitsev, would not be able to travel to London in time to give
testimony, due to delays in the processing of his visa application. Following discussions
between the Tribunal and the Parties, Professor Zaitsev eventually testified on 10 July
2019 from the offices of the Claimant’s counsel in Dubai, accompanied by a

representative of each Party’s counsel at the same venue.
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At the conclusion of the Hearing, the Tribunal provided instructions regarding the
procedure and schedule for: (i) the review and correction of the Hearing transcript; and
(ii) the filing of submissions on costs. Following the discussion of these issues, the Parties
confirmed that they had no further procedural matters to draw to the attention of the

Tribunal.'?

9.  Post-Hearing proceedings

On 15 August 2019, the Parties submitted their agreed amendments to the Hearing

transcript, as well as their respective positions with regard to disputed amendments.

The Respondent filed its Submission on Allocation of Costs on 27 September 2019
(Respondent’s Costs Submission), and the Claimant filed its Cost Submission for Merits
Phase on 29 September 2019 (Claimant’s Costs Submission).

On 16 October 2019, the Parties filed their observations on the other Party’s cost
submission (Claimant’s Costs Observations and Respondent’s Costs Observations,

respectively).

On 23 October 2019, the Tribunal issued its decision concerning the Parties’ disputed
amendments to the Hearing transcript, which were then incorporated into the final

Hearing transcript along with the Parties’ agreed amendments.

FACTUAL BACKGROUND

In this section of the Award, the Tribunal briefly summarises the factual background to
the present dispute. The Tribunal returns to a more detailed analysis of the facts where
necessary in the context of its assessment of the Parties’ contentions on jurisdiction,

liability and compensation.

19 T10/2268/23-2269/9; T10/2271/2-5.
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A. THE CLAIMANT

97. Yukos Capital was incorporated in Luxembourg on 31 January 2003 as a group finance
company to serve the needs of the wider Yukos group of companies (the Yukos
Group).? At its formation, Yukos Capital’s direct parent was Yukos Finance BV (Yukos
Finanece), a Dutch company owned by Yukos Oil. In 2005, Yukos Finance transferred
ownership of Yukos Capital to its subsidiary, Yukos International UK BV (Yukos
International), another Dutch company. Yukos Finance then delivered its shares in
Yukos International (in exchange for depository receipts) to a Dutch foundation, Stichting
Administratickantoor Yukos International (the Stichting). Accordingly, the Stichting

wholly owns Yukos International and, through it, Yukos Capital.?!

98. On4 August 2016, Yukos Capital S.a r.l. merged with Miwok Wealth PIC Ltd (Miwok),
an entity incorporated in the BVI in 2014 also owned by the Stichting.?? The Articles of
Merger provided that Yukos Capital 8.4 r.l. would be the merging company, and Miwok
the surviving company. On 1 September 2016, Miwok changed its name to Yukos Capital
Ltd, and on 8 February 2017 Yukos Capital S.a r.l. was struck off the Luxembourg
company register. 2> This Corporate Reorganisation is relevant to the Respondent’s
objection to jurisdiction with regard to the Claimant’s status as a protected investor under

the ECT, and is discussed in that context below.?*

*Yukos Capital 5.4 r.l., Extract of the Luxembourg Registry of Commerce and Companies (11 September 2012)
{(C-117).

' Interim Award, [34].
** Letter from Gibson Dunn & Crutcher LLP to Debevoise & Plimpton LLP (23 February 2018) (SFC-10).

# Certificate of Merger (4 August 2016) and Certificate of Name Change (1 September 2016) (SFC-8); Letter
from Debevoise & Plimpton LLP to the Tribunal (3 April 2018), 3 (SFC-11).

2 See Part IV.B below.
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THE STRUCTURE OF THE YUKOS O1L BUSINESS

Yukos was privatised in the 1990s, and by the time of the events with which this

proceeding is concerned was one of the largest oil companies in Russia.

Yukos Oil itself (7.e. Yukos Oil Company OJSC) was a holding company that held
interests in a number of onshore (Russian-incorporated) and offshore (foreign-

incorporated) companies.”

Among those subsidiaries, Yukos owned three primary oil production companies (the
Production Subsidiaries): Yuganskneftegaz (YNG), Samaraneftegaz (SN) and
Tomskneft (TN).2® Yukos also owned a number of refining and trading companies, both
onshore (Russian-incorporated) and offshore (foreign-incorporated). These trading
companies purchased oil and refined petroleum products from Yukos production and

refining companies, and sold them to the market or to other Yukos subsidiaries.?’

One of the principal offshore structures established by Yukos was known as the
Armenian Branch, because the principal holding company under Yukos Oil itself for
the Group companies in question, Yukos CIS Investments (Yukos CIS), was

incorporated in Armenta. It consisted of the following elements:?®

] Yukos CIS was incorporated in Armenia as a fully-owned subsidiary of Yukos
oil;

(ii) Its fully-owned subsidiary was Yukos Hydrocarbons Ltd (incorporated in the
BVI) (Yukos Hydrocarbons);

(i) Its fully-owned subsidiary was Brittany Assets Ltd (incorporated in the BVI)
(Brittany);

25 Sge Counter-Memorial, {81]; *Yukos Qil Structure Circa 2003” (C-755).

26 Misamore 3, [52], [58].

27 Memorial, [87] and see “Yukos Group Audit — Report by PwC Cyprus’, Appendix B (R-242).

28 Sge Counter-Memorial, [81] and “Yukos OQil Structure circa 2003° (C-755).
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(iv) Brittany owned 10% of the share capital in Brill Management Ltd (incorporated
in the BVI) (Brill), the remaining 90% being owned by a trust known as the

‘Stephen Trust’;

(v) Brill owned a number of other subsidiaries. Of most relevance for the present
dispute are two parallel chains of companies that terminated in Russian trading

companies:

i. Brill owned 10% of James Holding Venture Corp (incorporated in the
BVI) ( ,%% which in tumn fully owned Dunsley Ltd (incorporated in
Cyprus) (Dunsley), which in turn fully owned OOO Ratibor (Ratibor),

one of the Yukos trading subsidiaries incorporated in Russia;

ii. Brill fully owned Moonstone Investments Ltd (incorporated in the BVI)
(Moonstone), which in turn fully owned Nassaubridge Management Ltd
(incorporated in Cyprus) (Nassaubridge) which fully owned OOQ Fargoil

(Fargoil), another Yukos trading subsidiary incorporated in Russia.

Both Ratibor and Fargoil were incorporated in Mordovia, a low-tax region (or LTR)
established under Russian law that offered preferential tax arrangements to certain

investors.

The Armenian Branch is depicted on the following diagram:*

* The remaining 90% was owned by the James Trust.

* “Yukos Oil Structure Circa 2003' (C-755). This diagram was prepared as a demonstrative exhibit by the

Claimant to update the diagram at Counter-Memorial, [81]. The entities in white boxes were added by the Claimant

to the Respondent’s diagram but are not material to the Tribunal’s analysis, so for the Tribunal’s purposes the

structure diagram is agreed between the Parties.
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105. As that diagram shows, Yukos Oil also owned a separate chain of companies in Cyprus:
Yukos UK Ltd, then Hedgerow Ltd (Hedgerow), then Rospan Overseas Ltd (Rospan).

C. THELOQANS

106.

The claims in this arbitration concern the treatment of two loans advanced by Yukos

Capital to Yukos Oil under agreements dated 2 December 2003 (the December 2003
Loan)*! and 19 August 2004 (the August 2004 Loan).*

107.

Each of the Loans was advanced with funds that were loaned to Yukos Capital by another

company in the Yukos Group: the December 2003 Loan was backed by a loan from

3 Loan Agreement between Yukos Oil Company and Yukos Capital $.4 r.I. (2 December 2003) (C-9).

* Loan Agreement between Yukos Oil Company and Yukos Capital 8.4 r.1. (19 August 2004) (C-30).
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Brittany in the sum of RUB 80,000,000,000 (the Brittany Loan),** and the August 2004

Loan was backed by a USD 355,000,000 loan from Hedgerow (the Hedgerow Loan).?

Each of the Loans was back-to-back and non-recourse: the funds were advanced to Yukos
Capital for the express purpose of Yukos Capital advancing those funds to Yukos Oil,
and Yukos Capital was only liable to repay its lender when it was repaid by its borrower.
The terms and effects of the Loans were considered in detail by the Tribunal in its Interim

Award. ¥

The December 2003 Loan was drawn down progressively between 2 December 2003 and
28 June 2004, and the August 2004 Loan was drawn down on the day it was executed.*

The Loans were among 26 loans that Yukos Capital made to Yukos Oil or its subsidiaries
between 2 June 2003 and 19 August 2004, In each case these loans were backed by loans

from another Yukos entity, in all but two cases being Brittany.?’
As to the source of the funds:

6] It is common ground that the December 2003 Loan was funded primarily*® from
profits of oil trading activities, in particular that had accumulated in Russian

subsidiaries (Ratibor and Fargoil) and passed by way of dividends to their

* Loan Facility Agreement between Brittany Assets Ltd and Yukos Capital $.4 r.[, (20 November 2003) (Brittany

Loan Apreement) (C-130). The agreement was actually signed on 18 February 2004 (with effect from 20
November 2003).

* Loan Agreement HgY(S-1808/04 between Hedgerow Ltd and Yukos Capital S.2 r.l. (18 August 2004)
{Hedgerow Loan Agreement) (C-131).

3 Interim Award, [502)-[513].

% Claimant Opening Slides, 142.

* See table to Counter-Memarial, [104]. The two exceptions are the first loan on 2 June 2003 (made with funds

advanced from John Brown Hydrocarbons) and the August 2004 Loan (advanced with funds from Hedgerow).

* T2/475/8 (Misamore),
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Cyprus parents (Dunsley and Nassaubridge), to their parents in the BVI (JHV

and Moonstorne), then to Brill and finally to Brittany.

(i} At that point the Parties differ: the Claimant’s evidence is that the [oans were
also sourced from fixed income debt investments and offshore investments;®
the Respondent submits that the entirety of the loans were derived from Fargoil
and Ratibor via Brill (described with Brittany as a ‘cash accumulation center’),*

and notes that there was no documentary support for the Claimant’s testimony.*!
112, As to the application of the funds:

(i) It is common ground that part (USD 0.9 billion) of the December 2003 Loan was
used to fund part of a USD 2 billion dividend issued by Yukos Oil (the so-called
giga-dividend).”? The dividend was declared on 28 November 2003* and the
December 2003<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>