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Claimant did not ignore the general recommendation contained in that report that Claimant perform tax

due diligence.r®3 Mr. Albin details the manner in which the due diligence team used the PwC report:

To ensure that we had complied with all of PwC’s recommendations, I prepared a report

addressing each point raised by PwC. As I noted in that report, ‘[m]any of these points

had already been addressed both by me and the other advisors who worked in this

transaction, and had been taken into account for the assessment and valuation of the

companies in question.” I then addressed directly the specific tax issue that PwC
recommended that we look into by noting that ‘[t]hese temporary differences have been
considered and taken into account for the calculation of the Income Tax contained in the

Business Plan prepared and which has served as the basis for the valuation of the

companies.” PwC’s general recommendation that IC Power ‘perform tax due diligence to

identify and quantify any known or unknown potential tax exposures’ did not require

further comment, as the entire team was aware that Garcia & Bodan had performed tax

due diligence.*

86. Therefore, after approximately seven months of due diligence and various levels of
review, all the actors involved in the due diligence process examined the Deductions and the Binding Tax
Opinions and concluded that the “Binding Tax Opinions resolved the matter of the Deductions and bound
the SAT to that solution.”% As Mr. Garcia, Claimant’s CEO at the time, observes “IC Power could (and
would) have walked away from the deal at any time before closing, if it had come across any information
that indicated that the issue of the deductibility of the ... Deductions ... had not been resolved, and the
Distributors had a tax exposure of more than US$100 million.”** Such information, however, was not
found, nor could it have been. No one could have foreseen that Respondent would disregard the Binding
Tax Opinions, initiate a criminal complaint concerning the very same issues resolved through them, and
force Claimant and the Distributors to make payments of tens of millions of dollars and refrain from
claiming the Deductions going forward. The problem in this case was not Claimant’s due diligence, but

rather Respondent’s arbitrary, inconsistent, and unreasonable conduct.

87. Claimant also considered FCPA issues as part of its due diligence. It did so in connection
with the potential acquisition and in light of a potential IPO in the U.S. market that was under
consideration. In this context, contrary to Respondent’s assertions, the La Linea tax scandal and other

non-tax corruption scandals that were uncovered around the due diligence period did catch the attention
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of Claimant and its counsel, Garcia & Bodan.»” Garcia & Bodéan conducted an investigation of those
scandals and of the files of the Distributors and concluded that neither the Distributors nor its employees
were ever mentioned in connection with them.®® They also noted that there were “no actions filed in
court against any officer linked to Energuate, or its associates or contractors related to any instance where

an FCPA violation may have occurred.”%

88. Garcia & Bodan even considered the Deductions and the Binding Tax Opinions
specifically. They noted that “the fact that the SAT issued the Binding Tax Opinions in an efficient
timeframe — the Distributors filed the consultations on 6 February 2015 and the SAT notified the
Opinions on 19 February 2015 — suggested that the Distributors and the SAT had reached an agreement
on the answer beforehand.”?® Garcia & Bodan also noted, however, that this did not mean that there were

wrongful payments to SAT employees. 2t

89. Garcia & Bodan partner Mr. Asensio reasoned that a prior agreement between the
Distributors and the SAT would not be uncommon in the circumstances of the case. According to him,
itis likely that the SAT put pressure on the Distributors with the objective of improving tax collection,
and that the Binding Tax Opinions were proposed as a compromise that would result in the Distributors
paying more taxes, but with the security that the matter of the Deductions would be clarified.2
Mr. Asensio apparently was right on point, as SAT reports issued after the Distributors challenged the
March 2014 Adjustments, which Claimant has just uncovered, make clear that the SAT had the firm
intent of collecting, regardless of the merits of its case. In such reports, SAT auditors recommend trying
to pursue a criminal case, “because the administrative case is weak and thus we run the risk of losing at

the court stage.”20
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